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TESTIMONY OF LEIGH ANN SCHELL, ESQ.
KUCHLER POLK SCHELL WEINER AND RICHESON, L.L.C.

Chairman Coble, Ranking Member Cohen, and members of the subcommittee, thank you
for holding today’s hearing on ILR. 4369 -- the Furthering Asbestos Claims Transparency
(FACT) Act of 2012. I urge the subcommittee to support this good, common sense legisiation
that would ensure transparency and accountability for an asbestos compensation system that is
broken. The first step toward remedying this broken system is to provide for transparency
through reporting by the trusts and by providing a mechanism through which defendants can
obtain information from the trusts. The FACT Act does just that.

I have practiced law in New Orleans for 23 years in the areas of product liability,
environmental exposure and commercial litigation. I currently serve as Chairman of the
International Association of Defense Counsel’s (IADC) Legislative, Judicial and Governmental
Affairs Committee. I am not being paid for my travel expenses or flor my time. The views and
observations that I express today are my own and not those of my clients or any other group.

I have been involved in asbestos litigation for over 20 years. During that time, | have
watched the face of asbestos litigation change as companics sought Bank.lfuptcy protection. Due
to the large number of bankruptcies, “the net has spread from the asbestos makers to companies
far removed from the scene of any putative wrongdoing.”  One former plaintiffs’ attorney
described the litigation as an “endless search for a solvent bystander.” - 1 have observed this
process firsthand. The names and faces of the defendants have shifted dramatically from those

who sold raw asbestos and manufactured asbestos insulation which contained the most

! Editorial, Lawyers Torch the Economy, Wall St, 1., Apr. 6, 2001, at A14, abstract ar 2001 WLNR 19933 4.
* ‘Medical Menitoring and Ashesios Litigation’—A Discussion with Richard Scruggs and Victor Schwartz, 17:3
Mealey's Litig. Rep: Asbestos 5 (Mar. |, 2002) (quoting Mr. Scruggs).




dangerous asbestos fiber type,” to makers of equipment such as valves, pumps and engines some
of which did not contain any asbestos at the point of sale and some of which incorporated
gaskets and packing material made by others. And now, with the recent bankruptcy of Garlock
Sealing Technologies, a major gasket manufacturer is no longer a viable defendant,

Before over 100 asbestos defendants sought bankruptey protection,” those defendants,
including the “traditional defendants™ such as J 0hns~ManVilles, W.R. Grace and Owens Corning,
bore 95% of the tort liability to asbestos plaintiffs, leaving only 5% of the fort liability to be
shared among other companies.® Now, the once peripheral, solvent defendants remaining in the
tort system are left with 100% of the tort liability rather than 5% even though ;Eheil' actual roles in
the history of asbestos exposure have not changed. The shift in the burden of bearing the tort
liability is not due to a shift in culpability, but rather due to removing those most culpable from
the tort playing field through the protection of bankruptcy.

While no longer available to share the tort burden, over 60 bankrupt defendants
established trusts which are currently funded with approximately 36 billion dollars for the benefit

of asbestos claimants.” Yet the trust system operates independently of the tott system and the

3 In the United States, amosite {(an amphibole} is the most common fiber type in lung tissue in mesothelioma cases,
and is considered responsibie for most mesothelioma cases.  Dodson, R. F., O’ Sullivan, M., Comn, C.J., McLarty,
1.W.. Hammar, S.P, Analysis of Asbestos Fiber Burden in Lung Tissue from Mesothelioma Patients, Ultra Pathol,
21:321-336 (1997); Roggli, V. L., Sharma, A., Butnor, K., Sporn, T., Vollmer, R., Malignant Mesothelioma and
Occupational Exposure o Asbestos; A Clinicopathological Correlation of 1445 Cases, Ultra Structural Pathology,
26: 55-65 (2002).

* Over 100 companies have filed for bankruptey protection to discharge asbestos liabilities. See Lloyd Dixon &
Geollrey McGovern, Asbesios Bankrupicy Trusts and Tort Compensation (Rand Corp. 2011), available at
Btip: wwyw rand.org/pubsimonographs/MG 1104 htm| p. 25. :

* Johns-Manville was the largest manufacturer and seller of asbestos-containing products in the world and the holder
of a substantial share of liability in the asbestos litigation system until it declared bankruptey in 1982.

® See James Stengel, The Asbesros End-Game, 62 N.Y.U. Ann. Surv. Am. L. 223, 236-37 (2006); See also,
Testimony of James L. Stengel, Esq., Hearing on Asbestos Litigation Fraud and Abuse, House Judiciary Committee:
Subcommittee on the Constitution, September 9, 2011 at 10.

7 Sec I.loyd Dixon et al., Asbestos Bankruptey Trusts: An Overview of Trust Structure and Activity with Detailed
Reporis on the Largest Trusts 25 (2010 Rand - Corp.), al
fttp:Swowwrand.ore/pubs/technical_reports/2010/RAND TR872.pdf,  See also, U.S. Government Accountability




individual trusts act independently of each other, With such a staggering amount of money
available to asbestos claimants in the trust system, it makes no sense to require the solvent,
peripheral defendants to bear full tort liability without reference to and credit for the funds
available from the trusts.” And it makes no sense for the trusts not to share claims information to
avoid duplicate or inconsistent recovery from the trusts themselves. The separation of the trust
and tort systems not only creates a misallocation of fault to solvent defendants, it drains trust
resources by allowing some claimants double recovery. Some made whole in the tort system
also seek payment through the trust system. And, some file trust claims ripe with misstatements.
Overlpayment by the trusts and payment to those not truly entitled depletes trust funds which
should be reserved for future claimants and not used to over pay or wrongly pay current
claimants. Recently, the chance of double recovery has been made easier by trusts allowing
claimants to delay their trust filings or to defer resolution of  filed claim.

L THE SOLUTION IS TRANSPARENCY

The U.S. Government Accountability Office (GAO) issued a report in September, 2011
in the wake of growing CODCGI‘I-‘I_ about trust transparency issues.’ According to the GAO, nearly
all of the asbestos trusts were created pursuant to section 524(g) of the Bankruptcy Code. The
GAO observed that while federal law authorizes creation of the trusts, it provides no mechanism
to ensure that the trusts operate in a manner consistent with Congressional intent.'® The report

noted that trusts do not make claimant information, including exposure allegations, publically

Office, Asbestos Injury Compensation: The Role and Administration of Asbestos Trusts (GAO Report), GAO-11-
819, (Sept. 200 1), at htipe/ www.gac.gov/products/GAO-11-819 at p. 3.

® While the states address credit for bankrupt shares differently, one thing is the same: the burden of proving the
fault of a bankrupt entity or payment by a banikrupt entity to obtain a reduction in liabil ity shifts to the solvent
defendants whereas absent the bankruptcy the burden of proving fault would have been with the plaintiff,

? See GAO Report, supra.

Y 1d, at 3.




available. In fact, 65% of the trusts have included procedures in their trust distribution plans
intended to prevent production of exposure allegations and other claims information."
~These Trust Distribution Procedures (TDPs) have been modified post-confirmation to
include a “confidentially” provision that generally states that all information submitted to the
respective trust by an asbestos claimant is to be treated as made in the course of settlement
negotiations and is intended to be confidential and protected by all applicable privileges. Second,
a large number of these TDPs have been modified post-confirmation to include a “sole benefit”
provision that generally states that evidence submitted to the respective trust to establish proof of
an asbestos-related claim is for the sole benefit of the trust, not third parties or defendants in the
fort system.
For example, the Babcock and Wilcox Personal Injury Asbestos Settlement Trust’s plan
now provides:
6.5 Confidentiality of Claimants’ Submissions. All submissions to
the PI Trust by a holder of a PI Trust Claim of a proof of claim form and materials
related thereto shall be treated as made in the course of settlement discussions
between the holder and the PI Trust, and intended by the parties to be confidential
and to be protected by all applicable state and federal privileges, including but not
limited to those directly applicable to settlement discussions. The PI Trust will
.preserve the confidentiality of such claimant submissions, and shall disclose
the contents thereof only in response to a valid subpoena of such materials
issued by the Bankruptcy Court. The PI Trust shall on its own initiative or
upon request of the claimant in question take all necessary and appropriate
steps to preserve said privileges before the Bankruptey Court and before
those courts having appellate jurisdiction related thereto.'”
Not only does the Babcock and Wilcox Trust require a subpoena for production of claims

information, it requires that the subpoena issue from the Bankruptcy Courf. And, the Trustee is

ordered to take the initiative to challenge the subpoena. Such constraints are not surprising given

" Jd. at 26 and 28.
" See The Babcock & Wilcox Co., Asbestos Personal Injury Settlement Trust Distribution Procedures, Exhibit B to
Plan of Reorganization, at 47-48, at hitp://www.bwasbestostrust.com/files/Revised®620B2020Woa20TDP%20 1 pdf
(emphasis added).




that plaintiffs’ firms often are part of the group responsible for developing the trust’s distribution
procedures.'?

This limitation on production is contrary to recognition by the cousts of the propriety of
discovery of trust materials.”® For example, in New York, the Court ordered production of
claims materials, reasoning that:

[Wilhile the proofs of claim are partially settlement documents, they are also
presumably accurate statements of the facts concerning asbestos exposure of the
plaintiffs. While they may be filed by the attorneys, the attorneys do stand in the shoes of
the plaintiffs and an attorney’s statement is an admission under New York law.
Therefore, any factual statements made in the proofs of claim about alleged asbestos
exposure of the plaintiff to one of the bankrupt’s products should be made available to
the defendants who are still in the case."”

In spite of the common sense conclusion that factual statements in trust filings are
relevant in tort cases, the written discovery propounded to plaintiffs related to bankruptey trusts
is almost always met with objection.'® Second, even attempts to issue subpoenas to the trusts are
vigorously opposed by plaintiffs’ counsel.'”  Indeed, on December 28, 2011, the “three
plaintiffs® firms representing all plaintiffs within the Rhode Island Asbestos Docket” filed a

blanket, joint motion for a protective order asking the court to prevent “the disclosure of the

terms and supporting documentation of any settlement entered into between any plaintiff and any

' See GAO Report, supra at 22-23, noting that Trust Advisory Committees (TACs) are dominated by a small group
of plaintiffs® firms and that TAC approval is nceded to set payment percentages, modify payment percentages and
approve audit methods. :

" See. e.g.. n re Ashestos Litig., MDL No, 2004-03964 (Tex. Harris County Cir. Ct. Jan. 16, 2009) (letter ruling);
see also Volkswagen of Am.. Inc. v. Superior Ct. of San Francisco, 43 Cal. Rptr. 3d 723 (Cal. Ct. App. Ist Dist.
2006).

'* See Shelley et al., supra, at 274 (quoting Negrepont v. A.C.&S., fnc., No. 120894/01 (N.Y. Sup. Ct. Dec, 11,

2003). :

" See. e.g. Plaintiffs’ Responses to Defendant’s First Set of Interrogatories, Requests for Admission and Requests
for Production at pp. 6-10, Attachment A,

' Plaintiffs’ Motion to Quash Ford's Subpoena to the Johns-Manville Bankruptey Trust and Opposition to Tetters
Rogatory with [ncorporated Memorandum in Support, William Oddo, Ir. v. Asbestos Corporation LD, et al., No.
2011-058853, Civil District Court for the Parish of Orlcans, Div. 14-1 filed Januoary 13, 2012, Attachment B.




named or unnamed defendant or bankruptey trust”'® And, finally, if any information is
successfully gathered through traditional discovery, it is only available to the defendants in that
particular case and is not available to other trusts or to other interested parties.

A. ACCESS TO TRUST INFORMATION IS NEEDED BY PLAINTIFFS, DEFEDANTS
AND THE TRUSTS THEMSELVES.

A look at recent examples from my law firm, as well as those from around the country,
shows that supplying inconsistent information to the trusts and to the tort system is both
widespread and detrimental to plaintiffs and defendants alike. In one of our cases,
misrepresentations were made on behalf of the plaintiffs in 16 trust claim forms. In Mary A,
Robeson. ef al v. Amatek, Inc. et al, the forms were colmpleted by counsel on behalf of Mr.
Robeson’s son, David Thomas Robeson, Sr. Most of the claims forms denied that David
Robeson’s father had been a smoker. The forms also gave details of numerous exposure
situations complete with identification of specific products by brand name. On January 24,
2011, David Robeson was deposed solely related to his knowledge of the contents of the
bankrupicy trust claims forms. In stark contrast fo the information submitted on the claims
forms, Mr. Robeson testified affirmatively that his father had in fact been a smoker; that he had
no knowledge about the exposures claimed; and that plaintiffs’ counsel had never had contact
with his father to obtain information.'®

Currently, in the Oddo case pending in Orleans Parish, there has been s;ignii'icant
obfuscation of Mr. Oddo’s application {o the Johns-Manville trust. We issued discovery on the

matter, and Plaintiffs staled in Answers to Interrogatories that no application had been

" Plaintiffs" Joint Motion for a Protective Order Regarding Settlements and Bankruptcy Claims, State of Rhode
Island Superior Court, {n Re 4shestos Litigation, tiled December 28, 2011, Atrachment C.

" See Transcript of Deposition of David Thomas Robeson, Sr. taken January 24, 2011 in Meary A. Robeson et al v,
Ametek et af, Civil District Court for the Parish of Orleans, No, 2004-15722, Div. E, Attachment D. (Exhibits
available upon request.)




made. When we issued a subpoena to Johns-Manville, Plaintiffs (successfully) moved to quash
it”® Our writ application is pending before the Fourth Circuit Court of Appeal. On appeal,
Plaintiffs represénted in their bl‘ieﬁng that no application had been made to Johns-
Manville. Contrary to this assertion, we obtained written correspondence from Johns-Manville
conﬁrfning that not only had a claim been made, but that it had been settled and paid.?'

These experiences are not limited to my office or to Louisiana. Recently, in Oklahoma,
CertainTeed Corporation (CertainTeed) moved to strike the testimony of a witness, moved for
sanctions and moved to delay a trial until the Plaintiff, Lorraine Bacon, could complete all
bankruptcy trust filings because she had failed to disclose 19 bankruptcy trust claims and the 11
signed affidavits from product identification witnesses submitted with them until ordered to do
so by the Court. The 11 affidavits from witnesses were relevant to accurately assess Mr. Bacon’s
exposure history.. Further, Ms, Bacon had made 14 additional trust claims but “deferred”
resolution of those claims. CertainTeed argued that resolution of the 14 claims was necessary
~ prior to trial because Oklahoma law (O.S. Sec. 832(H)) provides that the tort claim should be
reduced to the extent of any amount stipulated in a release or covenant. CertainTeed introduced
an affidavit stating that Ms, Bacon would receive an additional $313,000 i.f she elected to receive
the minimum amounts available {rom the 14 claims she deferred.? If that amount is sought after
Ms. Bacon is made whole by the tort judgment, the payment to her is an overpayment which

depletes trust assets that should remain available for future claimants.

*' April 5, 2012 letter from Claims Resolution Management Corporation attached to Second Motion to Supplement
the Record. No. 2012-C-04135, Louisiana Fourth Circuit Court of Appeal, Attachment E.

** See, Memorandum in Support of Defendant CertainTeed Corporation’s Motion to Strike the Testimony of Jasper
Hubbard and for Sanctions Due to Plaintiff's Discovery Abuses, Memorandum in Support of Defendant CertainTeed
Corporation’s Motion to Delay Trial' until Plaintiff Completes her Bankruptcy Trust Claims. and Affidavit of
Bradley Drew, Managing Director at PACE Claims Service, a subsidiary of Navigant Consulting, Inc. dated
December 21, 2011, all from Lorraine Bacon v. Ametek, inc. et al, No. CJ-08-238, In the District Court for
Meclntosh County, State of Oklahoma, Attachment F. (Exhibils available upon request.)




In 2010, Garlock objected to the confirmation of Pittsburgh Corning Corporation’s
bankruptcy plan moving for access to 2019 statements filed by plaintiffs’ firms with the goal of
determining whether plaintiffs who had sued Garlock but did not identify exposure to a |
Pittsbﬁrgh Corning product were participating in the bankruptcy. Garlock was denied access to
the statements but was allowed to view ballots cast by personal injury plaintiffs on Pitisburgh
Corming’s proposed plan. The master ballot required the filing attorney to certify under penalty
of perjury that the claimants he listed had been exposed to a Pittsburgh Corning product,
Garlock reported that a random sampling of discovery 1;esp01ises by asbestos plaintiffs who sued
Garlock showed significant inconsistencies in the plaintiffs® tort claims versus their bankruptcy
filings. Of 255 Garlock mesothelioma plaintiffs who filed claims with Pittsburgh Corning’s
bankruptey trust, only nineteen ﬁad disclosed their exposure to Pittsburgh Corning products to
Garlock in tort suits.” In its own bankruptcy filing, Garlock advised that it had entered
settlements of over $100,000 each with 37 of the sampled plaintiffs. Only 6 of those plaintiffs
had mentioned exposure to a Pittsburgh Corning product in their tort suit. Yet the attorneys for
each of the 37 plaintifts certified in the Pittsburgh Corning bankruptcy that their client did have
such exposure,

While the Kananian decision has been talked about for some time, it illustrates that abuse
of the trust process has the potential to impact both defendants and bankruptey trusts.”” In that
case, Cleveland, Ohio Judge Harry Hanna barred a prominent California asbestos personal injury

law firm from practicing before his court after he found that the firm and one of its partners

¥ See Steve Korris, Asbestos Exposures Contradict in Civil and Bankruptcy Cowrts, Garlock Says,
LegalNewsline.com,  Feb. 7, 2001, a hitp://www.legalnewsline.com/spotlight/230977-asbestos-exposures-
contradict-in-civil-and-bankruptey-courts-garlock-says.

*No. CV 442750 (Ohio Ct. Com. PL. Cuyahoga County).




violated rules of the court forbidding dishonesty, fraud, deceit, and misrepresentation.> Judge
Hanna concluded that the lawyers had “not conducted themselves with dignity” and had “not
honestly discharged the duties of an attorney in this case.”*® An Ohio Court of Appeals and the
Ohio Supreme Court let Judge Hanna’s ruling stand.*’ Judge Hanna said later, “In my 45 years
of practicing law, | never expected to see lawyers lie like this.”™™ Judge Hanna added, “It was
lies upon lies upon Jies.”™’

Judge Hanna’s ruling received national attention for exposing “one of the darker corners
of tort abuse"' in asbestos litigation: inconsistencies between allegations made in open court and
those submitted to trusts set up by bankrupt companies to pay asbestos-related claims.’® As the
Cleveland Plain Dealer reporied, Judge Hanna’s decision ordering fhe plaintiff to produce proof
of claim forms “effectively opened a Pandora’s box of deceit . . . . Documents from the six other

compensation claims revealed that [plaintiff's lawyers] presented conflicting versions of how

% See Ohio Judge Bars Calif. Firm from His Courr, Nat'l L.J., Jan. 22, 2007, at 3 (“An Ohio state court judge has
barred Novato, Calif.-based Brayton Purcell and one of its lawyers from appearing in that court due to their alleged
dishonesty in litigating a mesothelioma case.”); Thomas J. Sheeran, Ohio Judge Bans Calif. Lawyer in Ashestos
Lawsuit, Cincinnati Post, Feb, 20, 2007, at A3 (“A low-key judge fed up with disrespectful behavior and alleged fies
by an attorney created a stir with a courtroom ban on the lawyer from a nationally known San Francisco-area law
firrn that handles asbestos-related lawsuits coast-to-coast.”); see also Editorial, Going Too Far, Columbus Dispatch,
Feb. 7. 2007, at 8A (praising Judge Hanna for “draw[ing] nationwide attention to such underhanded behavior.™).

* Kananian v. Lorillard Tobacco Co., No. CV 442750, slip op. at 19 (Ohie Ct. Com. P1. Cuyahoga County Jan. 19,
2007). ar 2007 WL 4913164, see also Paul Davies, Plaintiffs’ Team Takes Hit on Asbestos, Wall St. 1., Jan. 20,
2007, at A4 (“In a harshly worded opinion ... Judge Harry Hanna listed more than a dozen instances where
attorneys . .. either lied to the court, intentionally withheld key discovery materials, or distorted the degree of
asbestos exposure alleged.”).

¥ See Kananian v. Lorillard Tobacco Co., No. 89448 {Ohio Ct. App. Feb. 21, 2007) (dismissing appeal as moot, sua
sponte), review denied, 878 N.IE.2d 34 (Ohic 2007).

* James F. McCarty, Judge Becomes National Legal Star. Bars Firm from Cowrt over Deceit, Cleveland Plain
Dealer, Jan. 25, 2007, at B1.

29 ]d

*® Editorial, Cuyahoga Comeuppance, Wall St. .. Jan. 22, 2007, at Al4; see afso Kimberly A. Strassel, Opinion,
Trusts Busted, Wall St. I, Dec. §, 2006, at A18 (“[One] taw firm filed a claim to one trust, saying Kananian had
worked in a World War I shipyard and was exposed to insulation containing asbestos. It also filed a claim to
another trust saying he had been a shipyard welder. A third claim, to another trust, said he'd unloaded asbestos off
ships in Japan. And a fourth claim said that he’d worked with ‘tools of asbestos’ before the war. Meanwhile, a
second law firm, Brayton Purcell, submitted two more claims to two further trusts, with still different stories, . . .
[Brayton Purcell then] sued Lerillard Tobacco, this time claiming its client had become sick from smoking Kent
_cigarettes, whose filters contained asbestos for several years in the 1950s.”).




N . . w3 1
Kananian acquired his cancer.™

Emails and other documents from the plaintiff’s attorneys also
showed that their client had accepted monies from entities to which he was not exposed, and one
settlement trust form was “completely fabricated.””* The Wall Street Journal editorialized that
Judge Hanna's opinion should be “required reading for other judges™ to assist in providing “more
scrutiny of ‘double dipping’ and the rampant fraud inherent in asbestos trusts.”**

The situation is no different in New York where DaimlerChrysler Corporation (Chrysler),
sought leave to renew its post-trial motions after discovering almost one year after a jury verdict
was rendered that the plaintiff had made sworn admissions to five asbestos bankruptcy trusts
certifying exposu.re to products made by Johns-Manville (brakes), Amatek, Celotex, Eagle-
Picher and Combustion Engineering. At trial, plaintiff denied exposure to Amatek, Celotex, and
Eagle-Picher products and mentioned only one category of Johns-Manville product (building
materiaf).** Chrysler argued that the verdict should be overturned and the case re-tried because
the concealed exposure should have been considered by the trial court.

Ina Maryland case, Warfield v. AC&S, Inc.,”® defendants aggressively pursued discovery
of trust claims. They were forced to file motions to compel, despite the fact that prior rulings
made if clear that trust claims materials must be produced.”® At a hearing on the matter,

plaintiff’s counsel explained that he had been slow in producing the trust materials because he

disagreed with the Court’s prior ruling, some two years previously, and went on to complain that

A McCally supra. at Bl.

*2 Daniel Fisher, Double-Dippers, Forbes, Sept. 4, 2000, at 136, 137,

 Editorial, Cuvahoga Comeuppance, Wall St. 1., Jan. 22, 2007, at Al4.
M See; D'Ulisse v. Amchem Praducts, Inc., et al., Index No. 113838104, Supreme Court, State of New York,
Attachment G,
2 No 24X06000460, Consolidated Case No, 24X09000163, Jan. 11, 2011 Mesothelioma Trial Group (M 112).

® See Defendant Union Carbide’s Emer gency Motion for Sanctions and/or Related Relief and to Shorlen Time for
Responsc filed Jan. 10, 2011, in Warfield, Case No. 24X06000460; see also April 14, 2009 transcript of hearing in
Smith, Consolidated Case No. 24X08000004, at 65:8 — 77:10 (finding that bankruptcy forms and the information
contained therein was “clearly” discoverable and reievant to the case).




the court had “opened Pandora’s Box™ by requiring their disclosure.’’ The reason for the
counsel’s 1'elL}ctallce to produce the trust materials became clear when the documents were
produced shortly before tﬁal—there were substantial and inexplicable discrepancies between the
positions taken in court and before the trusts. Despite specific and explicit discovery requests,
the plaintitf had failed to disclose nine trust claims. In addition, the exposure period alleged in
the litigation was significantly and materially different from the exposure period alleged in the
trust claims. In the tort system, Warfield claimed under oath that his he was exposed to asbestos
between 1965 and the mid-1970%s only. This time period focused liability on the solvent
defendants in the case and conveniently avoided the application of a Maryland statutory damage
- cap that would apply to later exposures. Before Warfield's testimony limiting the tii’ne frame of
his alleged exposure, he had submitted 8 of his 9 trust claims certifying exposure from 1947 to
1991, which if claimed in the tort suit would have triggered the statutory damage cap.>®

In another Maryland. case, “Fdwards, the plaintiff had, prior to trial, failed to disclose
whether 01" not he had filed any claims with bankruptcy trusts. In additlion, as trial drew near,
plaintitf amended his discovery responses to assert that the only asbestos-containing material to
which he had been exposed was that of the only remaining solvent defendant.” Two weeks
prior to trial, however, the plaintiff produced claims materials relating to trusts. “Again, there
was a clear inconsistency in the alleged exposure. Significantly, most of the trust forms had been
filed in 2008, before the initial discovery responses.”™
In Virginia, Judge Thomas D. Horne described an asbestos case pending before him as

the “worst deception”™ used in discovery that he had seen in his 22 years on the bench. In James

" January 11,2011 transcript of hearing in Warfield, at 66:5 ~ 109.8.

% See Sept. 9, 2011 Statement of James L. Stengel at 2011 WLNR 24791123,
39
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L. Dunford v. Honeywell Corp., et al, No. CL-25113, Circuit Court County of Loudoun, three US
automakers presented multiple examples of misrepresentations made in a case in which the
plaintiff asserted that his illness was due to exposure only to friction products. It turned out,
however, that the plaintiff had made numerous trust claims certifying exposure to products made
by many of the traditional defendants and had even filed a separate tort suit against the
traditional defendants, After hearing the evidence, Judge Horne dismissed the plaintiff's claim
with prejudice finding it a fraud upon the Court.*'

The examples above show that incidents of false claims and lack of necessary
information are not isolated. Trust claims information sought by the FACT Act is not privileged
nor is it work product. Submissions to the trusts are not prepared in anticipation of litigation nor
are they private communications between an attorney and his client. They are claims for
payment. The [imited reporting requirement in the FACT Act does not require reporting medical
information or confidential social securfty numbers—only the claimant’s name, exposure history
and basis for any payment from the trust. That information should be made available,

IL ASBESTOS LITIGATION IS A BIG BUSINESS IN WHICH OVERSIGHT

AND TRANSPARENCYARE NEEDED.

The asbestos litigation is the longest-running mass tort in U.S. history. And, it’s not
going away anytime soon. In 2011, a number of insurers substantially increased reserves for
asbestos litigation.” According to the GAO Report, without oversight, trusts paid approximately
$17.5 billion to 3.3 million claimants through 2010.* And currently, the trust system is funded

with in excess of $36 billion.

M See Transcript of Hearing on Motion for Sanctions, James L. Dunford v. Honeywell Corp., et af, No, CL-25113,
Circuit Court County of Loudoun, December 10, 2003, Attachment G,

¥ Ben Berkowitz, Travelers Lotest to Add to Asbestos Reserves, Ins. I, Oct. 19, 2011, ar hitp://
www.insurancejournal.com/news/national/20 1 1/10/19/220721 .htm.

¥ See GAO Report. supra at 3.




Seeking a share of the pie, plainiffs’ firms are advertising night and.day on television
and on the internet for clients to make trust claims and file tort suits. An online advertising study
found “mesothelioma™ to be the most expensive Google AdWord, with the phrase “asbestos law
suits”™ ranked number three, and “asbestos law firm™ ranked number nine.® The financial
wherewithal of the trial bar to afford an unending stream of television advertisements and readily
spend almost $100 every time someone clicks on a “mesothelioma” [ink on Google is proof that
- the asbestos litigation business is booming.

The history of abuse in the asbestos compensation system is long. Tt began with the
onslaught of unimpaired claims which were curbed when the abuses of the mass screening
facilities were discovered. This rﬁt11ti-billi011 dollar industry should be regulated starting with
transparency so that we can begin to reconcile the tort and the trust systems to fairly compensate

entitled elaimants for their injuries while preserving assets for future claimants.

1

M Search Engine Optimizer (SEQ): What Are the Most Expensive Keywords in Adwords? (2009), available at
http://www.quora.com/Search-Engine-Optimization-SEQ/ What-are-the-mosi-ex pensive-keywords-in-AdWords.
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CIVIL DISTRICT COURT FOR THE PARISH OF ORLEANS
STATE OF LOUISIANA
NO.2011-12719 SECTION 14 DIVISION "1"
JULIAN RIVERA
V5.

AVONDALE INDUSTRIES, INC. #/k/a NORTHROP GRUMMAN SHIPBUILDING, INC.,
wk/a HUNTINGTON INGALLS, INC., ET AL,

PLAINTIFE’S RESPONSES T BEFENDANT WARREN PUMPS, L.L.C.’8
FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION
OF DOCUMENTS, AND REQUESTS FOR ADMISSIONS

COMES NOW, Plaintiff, through undersigned counsel, and files these Answers and
Responses to Defendant Warren Pumps, L.1.C.'s First Set of Inferrogatories, Requests for

Production of Documents, and Requests for Admissions. Plaintiff specifically reserves the right

to supplement these answers as necessary sursuant to the Article 1428 of the Louisiana Code of

Civil Procedure. Plaintiff respectfully shows as follows:
| PRELIMINARY STATEMENT
Plaintiff expressly reserves the right to anend, add to, delete from, or otherwise modity
or supplemenl each and every response to these and any other discovery requests propounded
upon him threughout the discovery proccss and to make such claims and contentions as may be
appropriate when Plaintiff has concluded all discovery and have ascertained all relevant facts,
To the extent that ary or all of the Interrogatories, Requests for Production of Documents and/or
Requests for Admissions call for information prepared in anticipation of litigation or far trial, or
which is otherwise protected from disclosure by the work product doctrine, the attorney-client
privilege, or any other privilege, Plaintiff will not supply or render information protc_cted. from
discovery by virtue of such doctrine or privileges. No response herein is, nor should be
conatrued to be, a waiver of the protection by such doctrine or privilege,
GENERAL OBJECTIONS
Plaintiff makes the following objcotions that are applicable te each of fhese
Interrogatories, Requests for Production of Documents, and Requests for Admissions
(hereinafter referred to as "Discavery Requests”):
1. Pleintiff objects to the extent these discovery requesis seck disclosure of

information and documents exempt from discovery on the following privilege grounds:




8. Seek attorney work product or subject matter falling under the
attorney-client privilege;

b. Seek the identity, mental impressions or opinions of non-testifying
experts whose opinions or mental impressions have not been
reviewed by a testifying expert; and

C. Seck privileged party communications.

2 Plaintiff further asserts that any inadvertent production of any documenis, which
are privileged under these or any other privilege is hot intended and shall not ¢onstitute a waiver
of any privilege or any other applicabls objection to the production of any such document, the
subject malter thereof, or the information contained therein, nor shall it constitute waiver of the
right of the Plaintiff to object to the use of any such document or its contents during subsequent
proceedings herein,

3. The discovery requests seck information, which has yet to be deterfnined as
discovery in this litigation is ongoing, and the requested information will be provided in
accordance with the Court's Scheduling Order,

4, Additionally, Defendants imptoperdy request information of the Plaintiff's
Jawyers and the Plaintiff’s lawyers’ law firm. This request is improper and contrary to the
parameters of litigation. Plaintiff's counse] is not a party to this litigation and discovery requests

directed toward them are improper. Accordingly, the discovery is as responded to by Plaintiffs

counsel on behalf of Plaintiff.

REQUIESTS FOR ADMISSIONS

REQUEST FOR ADMISSION NG. 1 -

Admit you have no evidence any product manufactured, distributed or sold by Warren

Pumps contained asbestos.

RESPONSE TO REQUEST FOR ADMISSION NO, 1:
Subject to the general objeelions set forth above, denied.

REQUEST FOR ADMISSION NO, 2:

Admit you have ne evidence uny product manufactured, distributed or sold by Warrc_n
Pumps released asbestos fibers.

RESPONSE TO REQUEST FOR ADMISSION NO. 2:

Subject to the general objections sel forth above, denied.




REQUEST FOR ADMISSION NO. 3:

Admit you have no evidence that Julian Rivera breathed asbestos fibers released from
any product manufactured, distributed or sold by Warren Pumps,

RESPONSE TO REQUEST FOR ADMISSION NO. 3:

Subject to the genersl objections set forth above, denied,
REQUEST FOIR ADMISSION NO. 4

Please admit that you are not aware of Julian Rivera handling and/or working around
asbesios-containing produels produced, sold or manufactured by Warren Pumps.

RESPONSE TO REQUEST FOR ADMISSION NO), 4:

Subject to the general ebjections set forth above, denied,

REQUEST FOR ADMISSION NO. 5:

Admit you have no evidence that any asbestos fibers relemsed from a product
manuifactured, distributed or sold by Warren Pumps was & producing cause of the injuries you
allegeinthis lawsuit.

RESPONSE TO REQUEST FOR ADMISSION NOQ. 5:

Subject fo the general objections set forth above, denied.

REDUEST FOR ADMISSION NOQ. 6:

Admit the normal operation of any product manufachured, distributed or sold by Warren
Pumprs did not cavse a release of asbestos fibers,

RESPONSE TO REQUEST FOR ADMISSION NO. 6:

Subject to the general objections set forth above, denied.

REQUEST FOR ADMISSTON NO. 7;

Admit the normal repair or maintenance of any product manufactured, distributed or sold
* by Warren Pumaps did not cause a release of ashestos fibers.

RESPONSY, TO REQUEST FOR ADMISSION NO, 7:

Subject lo the general objections set forth above, denied.

REQUEST FOR ADMISSION NO. 8:

Admit that you are not elleging a manufacturing defect in any product manufactured, sold
or distributed by Warren Pumps.

RESPONSE TO REQUEST FOR ADMISSION NQO., §;

Subject to the general objections sot forth above, depied.




REQUEST FOR ADMISSION NO. 9:
Please admit that you are nof asserting strict liability claims againgt Warren Pumps.

RESPONSE TO REQUEST FOR ADMISSION NO. %:

Subject to the general objections set forth above, denied.
REQUEST FOR ADMISSION NO. 10:

For any product manufaciured, sold or distributed by Warren Pumps that you claim
injured Julian Rivera, admit il did not have & failure to warn defect.
RESPONSE TO REQUEST FOR ADMISSION NO. 10:

Subject to the general objections set forth above, dented.

REQUEST FOR ADMISSION NO. 11:

Admit you have no evidence that supports any claim that Warren Pumps engaged in a
[raud or conspiracy.

RESPONSE TO REQUEST FOR ADMISSION NO. 11:

Subject to the genetal objections set forth above, denied.

REQUEST FOR ADMISSION NO. 12:

Admit that Julian Rivera did not serve aboard a 1.8, Navy vessel prior to 1988,

RESPONSE TO REQUEST FOR ADMISSION NO, 12:

Subject to the goneral objections set forth above, denied.
REQUEST FOR ADMISSION NQ, 13:
Admit that Julian Rivera did not conduct repair service of any U.5. Navy vessel priar to

1988,

UEST FOR ADMISSION NO. 13:

Subject to the general objections set furth above, denied.
REQUEST FOR ADMISSION NO. 14:

Admit that asbestos-containing block insulation wag a suhsta_ntial factor in causing your
alleged asbestos related disease.

RESPONST TO REQUEST FOR ADMISSION NO, 14:

Obiection. This request is vague and ambiguous. Further objection, this is an improper

Request for Admission and bears upon facts which can only be determined by the jury.




REQUEST FOR ADMISSION NO, 15;

Please admit that you were aware of Lhe relationship between asbestos and lung disease
priot to one year before Plaintiff’s Pstition for Duinages was filed.

RESPONSE TQ REQUEST FOR ADMISSION NO. 15:

Subject to the general objections set forth above, denied.
REQUEST FOR ADMISSION NO. 16:

Please admit that Julian Rivera was aware of his own potential or purported exposure to
asbestos priot to one year before Plaintiff®s Petiticn for Damages was filed.

RESPONSE TQ REQUEST FOR ADMISSION NO, 16:

Subject to the general objections set forth above, denied,
REQUEST FOR ADMISSION NO. 17:

Please admit that you do not have any e.vidence to support any allegations that Warten
Pumnps intenfionally, recklessly and/or nt;gligently failed to disclose, warn or reveal critical
medical and safety information to Julian Rivera regarding asbestos hazards in peneral and
regarding any alleged specific hazards at his worksite(s),

RESPONSE TO REQUEST FOR ADMISSION NO, 17:

Subject to the general objections set forth above, denied.

REQUEST FOR ADMISSION NO, 18:

Please admit that you are not making a claim against Warren Pumps in this lawsuit,

RESPONSE TO REQUEST FOR ADMISSION NO, 18;

Subject 1o the general objections set forth above, denied.

REQUEST FOR ADMISSION NQ. 12:

Please admit that you have no evidence that Warten Pumps failed to report the results of
produet testing on asbestos containing products o1 conccaled information regarding health
hazards inherent in asbestos-containing produets.

RESPONSE TO REQUEST FOR ADMISSION NQ, 19:

Subject to the general objections set forth above, denied.

REQUEST FOR ADMISSION NQ. 20

Please Admit that asbestos-containing joint compound was a substantial factor in causing

your alleged asbestos related disease,




RESPONSE TO REQUEST FOR ADMISSION NO, 20:

Objection. This request is vague and ambiguous. Further objection, this is an improper
Request for Admission and bears upon facts which ¢an only be determined by the jury,

REQUEST FOR ADMISSION NO. 21

Please admit that Plaintiff, or someone acting on Julian Rivera’s behalf, entered into
settlements with the following entities, their trusts or claims administrator:

A-Best Products Co.

Armstrong Contracting & Supply (AC&S)
Amatex Corporation

American Shipbuilding

API Inc. .

AP Green [ndustries, Inc,

AP Green Refractories Company
Armstrong World Industries, Inc.
Artra Group Ine, (Synkoloid)
Asbestec Indusiries

Asarco

Atlas Corporation

Babeock & Wilcox Company
Bethelem Steel

Brauer Supply

Brunswick Fabrications

Butns & Roe Enterprises

CE Thurston & Sons, Ine.
Celotex Corporation

Chemetron Corporation
Clemtex

Combustion Engineering
Congoleum Corporation

Cranc Packing Company

Dana Corp.

DDI Industries
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aa. I>elaware Insulations
bb. - Kellogg Brown & Root
ce Diresser Industries

dd.  Halliburton

ee. Eagle Pitcher

ff. E. J. Bartells

gg.  Tederal Mogul Corporation

hh.  Fibreboard Corporation

i, Flexitallic

ii- Flintkote

kk.  Forty-Eight Insulations

1. Fuller Austin Insulation

mm.  GAF Corperation

m.  Ruberoid

00, Gatke Corporalion

pp. Gl Holdings

qq.  Hé&A Construction

. Harbisor. Walker Refractories Company

58, Harnischfeger Indusiries

it. Hillgborough Holdings

uu.  Commeeticut Valley Claims Services (HK Porter Trust)
vv.  Claims Resolution Management Corp. (Johns-Marnville Trust)
ww. T Thorpe

xx.  Kaiser Asbestos Trust (Kaiser Aluminum and Chemical)
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yy.  Keene Corporation

7Z. Kentile Floors

aga.  Lone Star Steel

bbb,  Lykes Brothers Steamship

cee.  MH Detrick

ddd.  MacArthur Companies

cee.  Muralo Company

fiT.  National Gypsum

geg.  Nicolet

Lihh. North Ametican Asbestos Corporation @
iii,  North American Refractories Company (NARCO)
il Owens Corning Fiberglass

kkk. Pacor (Philadelphia Asbestos Corporation)
Il Pittsburg Corning Corporation

mmm,. Plibrico

ann,  Porter Hayden

ooo, Prudential Lines

ppp.  Quigley

qqy.  Raytech Corporation

rrr. Raybestos Maghattan

sss.  Rock Wool Manufacturing Co.

ttt. Rutland Fire & Clay

uau,  Shook & Fletcher

vvv.  Skinner Engine Company

www, Special Electric

xxx. Standard Insulations Tnc.

vyy. Stone & Webster

zzz,  Swan Trangportation

aaag.  Todd Shipyards

bbbb. United States Gypsum (USG)

ceee.  United States Mineral Produets {Isolatek International)
dddd. United States Lines

ceee.  Utex Industries- .

fiff.  UNR Industries (UNARCO

gege. WR Grace

bhhh, Wallace & Gale

ifii.  Waterman Steamship Corporation

RESPONSE TO REQUEST FOR ADMISSION NO, 21:

Plaintifl’ objects 1o the disclosure of settiement agreements as irrelevant and privileged.
Subject to the foregoing objection, denied.

REQUEST FOR ADMISSION NO. 22

Please admit that Plaintiff, or someone acting on Julian Rivera’s behalf, agreed to settle
with the following entities, their trusts or claims adnministrator:

A-Best Products Ca.

Armstrong Contracting & Supply (AC&S)
Amatex Corporation

American Shipbuilding

API, Inc.

AP Green Industries, Inc.

AP Green Refractories Company
Armstrong World Industries, Ine.
Artra Group Ine. (Synkeloid)
Aghestec Industries

Asarco

Atlas Corporation
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Rabcock & Wilcox Company

Bethelem Steel

Brauer Supply

Brunswick Fabrications

Burns & Roe Enterprises

CE Thurston & Sons, Ine.

Celotex Corporation

Chemetron Corporation

Clemtex

Combustion Enginzering

Congoleum Corporation

Crane Packing Company

Dana Corp,

DDI Industries

Delaware Insulations

Kellogg Brown & Root

Dresser Industries

Halliburton

Eagle Pitcher

E. J. Bartolls

Federal Mogul Corporation

Fibreboard Corporation

Flexitallic

Flintkote”

Forty-Eight Insulations

Fuller Austin Insulation

GAF Corporation

Ruberoid

Gatlee Corporation

Gl Holdings

H&A Construction

Harbison Walker Refractories Company
[Marnischfeger Inclustries

Hillsborough Holdings

Cornecticut Valley Claims Services (HK Porter Trust)
Claims Resolution Management Corp. (Johns-Manville Trust)
JT Thorpe

Kaiser Asbestos Trust (Kaiser Aluminum and Chemical)
Keene Corporation

Kentile Floors

Loue Star Steel

Lykes Brothers Steamship

MH Detrick

MacArthur Companies

Muralo Company

National Gypsum

Nicolet

North American Asbestes Corporation
North American Refractorics Company (NARCO)
Owens Corning Fiberglass

Pacor (Philadeiphia Asbestos Corporation)
Pittsburg Corning Corporation

. Plibrieo

Porter Hayden

Prudential Lines

Quigley

Raytech Corporation
Raybestos Manhattan

Rock Wool Manutacturing Co,
Rutland Fire & Clay

Sheok & Fletcher

Skinner Engine Company




www. Special Eleciric

xxx.  Standard Insulations Ine.

yyy. Stone & Webster

Zzz.  Swan Transportation

aaza. Todd Shipyards

bbbb. United States Gypsurm (USG)
ceee,  United States Mineral Products (Isolatek International)
dddd. United States Lines

eeee. Utex Industries

ffet, UNR Industries (UNARCO)
gggg. WR Grace

hhhl. Wallace & Gale

iil.  Waterman Steamship Corporation

RESPONSE TO REQUEST FOR ADMISSION NG, 22:

Plaintiff’ cbjects to the disclosure of settlement agreements as irrelevant and privileged.

Subject to the foregoing objection, denied,

REQUEST FOR ADMISSION NO, 23
Please admit that Plaintitf, or someone acting on Julian Rivera®s behalf, filed claims with
the following entities, their trusts or claims administrator:

a A-Best Products Co,

b. Armstrong Contracting & Supply (AC&S) ’
c. Amatex Corporation

d American Shipbuilding

e API Inc.

f AP Green Industries, Inc,

g AP Green Refractories Company
h. Armstrong World Industries, Inc.
1. Artra Group Ine, (Synkoloid)

j © Asbestec Industries

k Asarco

1L Atlag Corporation

1m. Babeock & Wilcox Company

1. Bethelem Steel

Q Brauer Supply

P. Brunswick Fabrications

q. Burns & Roe Enterprises

t CE Thurston & Sons, Ine.

s Celotex Corporation

1 Chermetron Corporation

m Clemtex

v, Combustion Engineering
W, Congoleum Corporation
X, Crane Packing Company

¥, Dana Cotp.

Z. DD Industries

aa. Deluware Insulations
bh. Kellogg Brown & Root
ce, Dnesser [ndustries

dd.  Halliburton

ce. Eagle Pitcher

It E. I. Bartells

ge.  Federal Mogul Corporation
hh.  Fibreboard Corporation
il. Tlexitailic

i Flintkote




kk.  Forty-Fight Insulations

11, Fuller Austin Insulation
mm, GAF Corporation

nn.  Ruberoid

oo.  Gatke Corporation

pp.  GI Holdings

qq-  Hé&A Construction

1. Harbison Walker Refractories Compaty
$8. Harnischfeger Industries

t Hillsborough Holdings

u Comneeticut Valley Claims Services (FIK Porter Trust)
vV, Claims Resolution Management Corp. (Johns-Manville ‘frust)
ww. JT Thorpe

XX Kaiser Asbestos Trust (Kaiser Aluminum and Chemical)
vy Keene Carporation

zz.  Kentile Floors

ana.  Lone Siar Steel

bbb, Lykes Brothers Steamship

cee.  MH Detrick

ddd.  MacArthur Companies

eee.  Muralo Company

fff,  National Gypsum

ggg.  Nicolst

hhh.  Nosth American Asbestos Corporation

iii.  North American Refractories Company (NARCO)
i Owens Coming Fiberglass

kkk, Pacor (Philadelphia Asbestos Corporation)

111 Pittsburg Corning Corporation

mmm. Plibrico

nnn.  Porter Hayden

ooo, Prudential Lines

ppp.  Quigley

dqq. Raytech Corporation

rr.  Raybestos Manhattan

sss.  Rock Wool Manufacturing Co.

1. Rutland Fire & Clay

iy, Shook & Fletcher

vvy.  Skinger Engine Company

www, Special Electric

xxx.  Standard Insulations Inc.

yyy. Stone & Webster

zzz.  Swan Transportetion

aaaa. Todd Shipyards

bbbb. United States Gypsum (USG}

coce.  United $tates Mineral Products (Isolatek International)
dddd. United States Lines

ceee. Utox Industries

ffff,  UNR Industries (UNARCQ)

geeg. WR Grace

hhhh. Wallace & Gale

iiii,  Waterman Steamship Corporation

RESPONSIE TO REQUEST TOR ADMISSION NO. 23

PlainGiff objects to the disclosure of settlement agreements as irrelevant and privileged.

Subject to the foregoing cbjection, denied,
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INTERROGATORIES

INTERROGATORY NO. 1:

Please state the name, present address, and present felephone number of each and every
petson, known to you or to your agents and atlorneys,.having knowledge or information
corcerning:

A, The identification of products manufactured, sold or distributed by Warren Pumps

which you claim contained asbestos and to which Julian Rivera wag allegedly

exposed; and

B. The allegations against Waiten Pumps enumerated in vour complaint, and all
amendiments thereto,

ANSWER TO INTERROGATORY NO. 1:

Objection, This interrogatory is premature. At this point, Plaintiff has not determined
which experts or other witnesses will be called to testify, Plaintiff will exchange witness and
exhibil lists pursuant fo the Court’s Scheduling Qrder.

INTERROGATORY NO. 2

Please list every product which Warren Pumps manufactured, marked, distributed, or
sold, if any, that you claim resulted in an ashestos exposure to Julian Rivera. Include in your
answer the following;

A The product type and use;

B. The brand name of the product;

C. The manner in which the exposure(s) occurred;

n. Whether Juliar: Rivera handled the product(s);

E. The location(s} of the facility(ies) where the exposure(s) occurred, including but
not limited to strect address, plant name, wnit name, and ship name and hull
numbes;

L. The frequency of exposure(s) (number of work days per week, month, or year);

G. The duration and hours of the exposure(s) on each day that the exposure(s)

oceurred; and
H. The specific time period and dates of the exposure(s).

ANSWER TO INTERROGATORY NO, 2:

Objection. This interrogatory is overly bread and unduly burdensome. Subject fo that -

objection, Plaintiff will exchange exhibit lists putsuant to the Court’s Scheduling Order. At this
time, plaintiff is alleging that he was exposed lo injurious levels of asbestos during his

cmployment at Avondale Shipyards in or about 1966 flirgugh 1974, Plaintiff suffered cXposute
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to asbestos and asbestos-conlaining produects designed, manufactured, sold and/or supplied
and/or maintained by the defendents. Plaintiff reserves the right to amend this response.
INTERROGATORY NO. 3.

Does Plainiiff have any documents, including but not limited to written memoranda,
specifications, recommendations, blueprints, invoices, shipping documents, purchase orders, bills
of lélding, ship records, archive records, or other written materials of any kind or character,
rolating to the use, sale or installation of any Warren Pumps product at any location(s) listed in
answer to Intetrogatory No. 2E:

A, Describe each such document;

B. List the name, address and job title of each person who currently has possession
of each document, and where the documents are currently located; and

C. State which Warren Pumps product is listed in the document.

ANSWER TO INTERROGATORY NO. 3:

Please see answer to Interrogatory No, 2,
INTERROGATORY NG. 4:

Please identify by name, current address, employer and occupation, each and every

.expert, or lay, who you infend to call at the itial of this maiter specifically regarding Warren

Pumips.

ANSWER TO INTERROGATORY NO. 4:

Objection, This inlerrogatory is prematurs. At this point, Plaintiff has not determined
which witnesses will be called to testify. Plaintiff will exchange witness lists pursuant to the
Court’s Scheduling Order.

INTERROGATORY NO, 5:

If you contend Julian Rivera was harmed by a product manufactured, distributed, or sold
by Warren Pumps which was defective, unressonably danperous, or unfit for the purpose for
which it was intended, state all facts supporting each such contention,

ANSWER TO INTERROGATORY NO. 5

Objection. This lterregatory is premature. At this point, Plaintiff has not determined
eacl and every document or other thing, without limit, that may be introdwced as un exhibit or used
as demonstrative evidence af the trial of this matfer, Plaintiff will exchange witness and exhibit

fists pursuant to the Court’s Scheduling Order.

1
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INTERROGATORY NO. 6:

For each ship, worksite and/or job location at which you allege Julian Rivera was
exposed to a Warten Pumps pump, identify the following;

A, Your knowledge of training provided to Mr. Rivera by his employer (including
the U.S. Navy, where applicable) relating to pumps, including:

i. specific instructions given regarding pumps;
ii, the person(s) providing the training; and

ili. whether any written materials were included in the trafning (attach il
applicable).

ANSWER TO INTERROGATORY NO. 6:

Objection, This interrogatory is premature. Plaintiff will exchange wilness and exhibit
lists pursuant to the Court’s Scheduling Order. At this time; plaintiff is alleging that he was
exposed to injuzious levels of asbestos from exposure to asbestos containing malerials from 1966
through 1974 as a result of his work at Avondale Shipyards. While Peiitioner used, handled
and/or was in the vicinity of others using or handling asbestos or asbestos-containing products at
these facilities, he was exposed dangerously high 1evels.of asbestos. Plaintiff reserves the right
to amend this respdnse.

INTERROGATORY NO, 7:

Did Julian Rivera ever use cigareties, cigars, pipes, snull, chewing tobacco or other
tobacco praducts of any kind? [f you answered yes (o this Interrogatory, please identify the type
and brand of product smoked/used, the approximate date or age bepun, the approximate amount
smoked/used per day, and the date of stopping, if applicable.

ANSWER TO INTERROGATORY NO. 7:

Plaintiff objects to this interrogatory on the ground that it is overly broad, unduly
burdensome and not rcasonably tailored to the subject matter of this litigation; nameiy Mr.
Rivera’s dingnosis with malignant mesothelioma. Subjeet to, and without waiving same, to the
best of Plaintiff*s recollection, Mr. Rivera never used tobacco products, Plainﬁff reserves the
right to supplement and/or ameﬁd this response.

INTERROGATORY N0, §:

Please indicate if Julian Rivera ever suffered from a pulmonary disease other than the
asbestos-related injury or disease you allege in your complaint, I so, please indicate the dates he

suffered from the pulmenary injury or disease, the treatment received for the injury or disease,
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and the name, address, and telephone number of the medical care provider(s) who rendered

treatment,

ANSWER TO INTERROGATORY NO. 8:

Plaintiff objects to this Interrogatory ag overiy broad. Subject to and without waiving the
foregoing objection, see Plaintiff's medical records which will be deposited with Digital Legal
Services upon receipt of same.

INTERROGATORY NO. Y:

Please identify by name, address, telephore number, occupation and relationship to the
Plaintiff (if any) each and every wilness you intend to call at the lrial of this matter {o testify
specifically, though not necessarily solely or exclusively regarding Warren Pumps and state the
expected oral testimony of thess witnesses,

ANSWER TO INTERROGATORY NO. 9;

Objection,  Overbroad, vague and premature. Subject o said objection and without
waiving same, Plaintiff will provide a Witness List pursuant to the Court’s Scheduling Order,
INTERROGATORY NO. 10:

If you have settied or otherwise compromised any claims against any person ar company
for any damages arising out of and/or related to Plaintiff’s asbestos-related claims, please fully
identify cach and every person or company with whom you have sc.tt'iod ot compromised and the
date of each such settlement or compromise.

ANSWER TO INTERROGATORY NO. 1t

Plaintiff objects to the wholesale disclosure of settlement agreements as irrelevant and
privileged.

INTERROGATORY NOQ, 11:

Please identify any and all pending lawsuits filed by the Plaintiff, and advise on the status
of said claim(s), including when filed, the injuries which prompted the claim, and the result of
said claims),

ANSWER TOQ INTERROGATORY NO. 11;

To the best of Plaintiffs knowledge, the instant case is the only pending lawsuit presently

filed.




INTERROGATORY NO, 12:
It your response to Request for Admission No. 2 was anything but an ungualilied

admission, please describe:

A, How the product was being used; the activity you were doing;
B. How far you were from the product;
C. Provide any information you have on the dimensions of the area, ventilation, wind

paiterns, and industrial hygiene measures in place;

D. Deseribe the physical action, activity, work or manipulation of the product you
allege caused the release of ashestos fibers;

i::]

Describe how these fibers were released; and

I Identify by physical description, model number, serial number, trade name ot
common name each and every product manufactured, sold or distributed by
Defendant that you claim released asbestos fibers.

ANSWER TO INTERROGATORY NO. 12:

Please see Plaintiff’s Answer to Interrogatory No. 6,

INTERROGATORY NO. 13:

IE your response to Request for Admission No. 3 was anything but an unqualified

admission, please specifically identify the daie, location, activity, employment, and duration of

each occasicn you allege you breathed asbestos fibers released from any product manufactured,
distributed or sold by Warren Pumps, including the specific profession, trade or craft in which

you were employed, and the specific jobs, tasks or activities you were engaged in,

. ANSWER TO INTERROGATORY NO. 13:

Please see Plaintiff’s Answer to Interrogatory No. 6,

INTERROGATORY NO. 14;

If your response to Request for Admission No. 4 was anything but an unqualified
admission, please. speciifcu]ly identify the date, location, activity, employment, and duration of
each occasion you allege Julian Rivera havdled andior worked around asbesto.s-containing
praducts manufiactured, distributed or sold by Warren Pumps, including the specific profession,
trade or crafl in which you were employed, and the specitic jobs, tasks or activities he was
engaged in at the time.

ANSWER TO INTERROGATORY NO. 14:

Please see Plaintiffs Answer to Interrogatory No, 6,




INTERROGATORY NO. 15:

If your response to Request for Admission No. 5 was anything but an unqualified
admission, please identify any expert who will give such a causation opinion; and describe the
basis of their causation opinion, including any epidemiological studies they will rely upon,

ANSWER TO INTERROGATORY NOQ, 15:

Please see Plaintiff”s Answer to Interrogatory No. 6.

INTERROGATORY NO. 16;

For each ship, worksile and/or job location at which you allege Fulian Rivera worked
around a Warren Pumps pump, identify the following:

A. The procedure(s) by which the employer (including the U.S. Navy}
communicated hazards;

B. Types of hazards communicated by the employer (including the U.S, Navy);
L cantent and method of communication;

C. Whether the employer (including the 1.8, Navy) ever provided warnings
tegarding potential hazards assoclated with asbestos.  If yes, provide the

fellowing:
1. what was said,
i, the method by which it was communicated; and

when the communications were made;

- D. Whether the employer (including the U.S. Navy) ever implemented any type of
policy concerning the handling and/or use of asbestos. If yes:

i what procedures were implemented; and
ii. when were the procedures implemented;

E. Did the employer (including the U.S. Navy) ever provide any personal protective
equipment for use with asbestos-containing materials? [f yes:

i what kind of equipment;

F. Did the employer {including the U.S. Navy) ever implement enginecring controls
(separate venling, wet down, confainment, etc.)? I[ yes:

i what kind of controls.

ANSWER 1O INTERROGATORY NO. 16:

Please see Plaintiff’s Answer to [nterrogatory No. 6.

INTERROGATORY NO. 17:

Please identify with specilicily any claims made by Plaintilf, or anyone acting on Julian
Rivera’s behalf, against a bankrupt entity and/or its trust or claims administrator, including:

a) Identify the entity against which a claim has been made;
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b) Identify the court, agency, trust or tribunal with which the claim has been filed
including matter number, name of proceeding, and any other identifying
information; and

c) Describe in detail the relief sought and/or obtained.

ANSWER TO INTERROGATORY NO. 17;

Plaintiff objects to the disclosure of settlement agreements as itrelevant and privileged.

REQUESTS FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO. 1:

Please produce all documernts relating to your contention that Julian Rivera worked with
or around any Warren Pumps product containing asbestos,

RESPONSE TO REQUEST FOR PRODUCTION NO. 1:

Objection. This interrogatory is overly broad and unduly burdensome. Subject to that
objection, Plaintiff will exchange exhibit lists pursuant to the Court’s Scheduling Order.

REQUEST FOR PRODUCTION NO. 2:

Please product all documents that relate in any manner to the information requested in
Interrogatory No. 3.

RESTONSE TO REQUEST FOR PRODUCTION NO. 2:

Objection. This interrogatory is overly broad and unduly burdensonie. Subject 1o that

objection, Plaintiff will exchange exhibit lists pursuant to the Court’s Scheduling Order.

REdUEST FOR PRODUCTION NO. 3;

Pleas;e product all documents that relate in any manner to the information requested in
Interrogatory Ne, 5,
RESPONSE TG REQUEST FOR PRODUCTION NO, 3:

Objectionr. Thix interrogatory is overly broad and unduly burdensome. Subject to that
objection, Plaintiff will exchange exhibit lists pursuant to the Court’s Scheduling Order.

REQUEST FOR PRODUCTION NO. 4:

Please product all documents that relate in any manoer to the information requested in
Interrogatory No, 6.

RESPONSE TO REQUEST FOR PRODUCTTION NO. 4:

Objection, This intercogatory is overly broad and unduly burdensome. Subject to that

objection, Plaintiff will exchange exhibit lists pursuant to the Conrt’s Scheduling Order,
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REQUEST FOR PRODUCTION NO, §:

Please produce all documents that relate in any manner to the information requested in
Interrogatory No. 7.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5:

Objection, This interrogatory is overly broad and unduly burdensome. Subject to that
objection, Plaintif will exchangs exhibit lisis pursuant to the Court’s Scheduling Order.
REQUEST FOR PRODUCTION NO. 6:

Please produce all documents thal relate in any manner to the information requested in
Intetrogatory Ne. 8,

RESPONSE TO REQUEST FOR PRODUCTION NQ. 6:

Plaintiff objects to this Iniemrogatory as overly broad and unduly burdensome., Subject to
and without waiving the foregoing objection, Plaintiff’s medical records will be deposited with
Digital Legal Services upon receipt of same,

REQUEST FOR PRODUCTION NO. 7:

Please preduct all documents that relate in any manner to the information requested in
Interrogatary No, 12,

RESPONSE T'O REQUEST FOR PRODUCTION NO. 7:

Objection. This interrogatory is overly broad and unduly burdensome. Subject to that
objection, Plaintiff will exchange exhibit lists pursuant to the Court’s Scheduling Order.

REQUEST FOR PRODUCTION NO. §:

Please produce all documents that relate in any manner to the information requested in
Interrogatory No. 14.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8:

Objection. This interrogatory is ovetly broad and unduly burdensome. Subject to that
objection, Plaintiff will exchange exhibit lists pursuant to the Court’s Scheduling Order,

REQUEST FOR PRODUCTION NO, 9;

Please produce all documents that relate in any manner ¢o the information requested in
Intcrrogatory Na. 15.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9:

Objection. This interrogatory is overly broad and unduly burdensome. Subject to that

objection, Plaintiff will exchange exhibit lists purguant to the Court’s Scheduling Order,
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REQUEST FOR PRODUCTION NO. 10;

Please produce all documents that relate in any manner to the information requested in
Interrogatory Ne, 16,
RESPONSE TO REQUEST FOR PRODUCTION NO, 10:.

Objection. This intetrogatory is overly broad and unduly burdensome. Subject to that
ohjection, Plaintift will exchange exhibit lisis pursuant to the Court’s Scheduling Order.

REQUEST FOR PRODUCTION NO. 11

Please execute the attached authorizations.

RESPONSE TO REQUEST FOR PRODUCTION NO. 11:

Plaintiff will supplement.

REQUEST FOR PRODUCTION NO. 12:

Please produce a copy of any claim along with supporting documents filed with the
Johns-Manville Trust or any other bankruptey, trust or claims administrator seeking recovery for
any asbestos-related discasc.

RESPONSE TO REQUEST FOR PRODUCTION NO. 12:

Plaintiff objects fo the disclosure of settlement agreements as irrelevant and privileged.

REQUEST FOR PRODUCTION NO, 13:

Please produce a verified copy of all setilement docoments regarding settlements or
payments described in response o the above Interrogatories (amounts can be redacted).

RESPONSE TQ REQUEST FOR PRODUCTION NQ. 13:

Plainliff objects to the disclosure of settlement agreements as irrelevant and privileged,

Respectfully submitted,

LANDRY, SWARR & CANNELLA, L.L.C.

P

FRANKTT. SWARR, Bar No. 23322
MICKEY P, LANDRY, Bar No. 22817
DAYID R. CANNELLA, Bar No. 26231
PHILIP HOTFIMAN, Bar No. 32277
1010 Common Street, Suite 2050

New Orleans, Louisiana 70112
Telephone: (504)299-1214

Tacsimile: (504)299-1215
fswarri@landryswatr.com

COUNSEL FOR PETITIONER
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CERTIFICATE OF SERVICE

I hercby certify that a copy of the abave and foregoing has been served on all known

counsel of record via electronic mail this the 9 day of Match, 2012.

7 FRANK J. SWARR
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CIVIL DISTRICT COURT FOR THE PARISH OF ORLEANS

STATE OF LOUISIANA -

WILLIAM ODDO, JR.,

nl
Lit

YERSUS

ASBESTOS CORPORATION LTD, ET AL
FILED:

DIEPUTY CLERK

MOTION TO QUASH FORD'S SUBPOENA TO THE JOHNS-MANVILLE
BANKRUPTCY TRUST AND OPPOSITION TO LETTERS ROGATORY WITH

INCORPORATED MEMORANDUM IN SURPORT
NOW INTQ COURT, through undersigned counsel, comes Plaintiff, who moves

this Honorable Court for an Order quashing the subpoena served on the Claims Resolution
Management Corporation (CRMC) at the behest of defendant Ford Motor Compary
seeking production of documents related to William Oddo (subpoena attached hereto as
Exhibit “A”). As set forth below, the information and documents sought by the subpoena
is confidential and is not subject to discovery, and an order quashing the gubpeona should
be issued, |

On January 11, 2012, undersigned counsel was notified by Ford Motor Com pany
that it had filed a petition for letters rogatory in order to serve a subpoena on CRMC
demanding, production of records related to William Oddo. It is a matter of hornbook law
that settlement documents are not discoverable material. To force the production of
settlement decuments is not only contrary to Article 408 of the Louisiana Code of Evidence,
but would also greatly deter, if not stop, settlements in litipation in general, and asbestos
litigation in particuiar. A plaintiff would certainly be less amenable to taking settlemnent
money if the remaining defendants were allowed to subpoena the séttlement documents in
arder to prove the settling defendant’s Lability.

Deterring settlement is directly contrary to Louisiana law. According to the
Louisiana Supreme Court:

[Olur courts have repeatedly refused to implement jurisprudential

rwes which would reduce the plaintiffs’ incentives to reach
settlements with defendants without need for trial.




Raley v. Carter, 412 S0.2d 1045, 1048 (La. 1982).

Article 408 of the Federal Rules of Evidence, provides in part that evidence of a
compromise of a claim which is disputed as to either validity or amount, is not admissible
to prove liability for or invalidity of the claim or its amount. The purpose of this rule is to
prevent prejudice to the settling parties who may have settled in order to avoid litigation
rather than from a concession of liability or non-liability and to promote the public
policy of encouraging compromise. Fed. R. of Bvidence 408, Notes of Advisory
Committee on Proposed Rules, Belfon v, Fibreboard Corp,, 724 T.2d 500 (5% Cir. 1984);
McHann v. Firestone Tive & Rubber Co., 713 F.2d 161 (5t Cir, 1985),

Essentially, articie 408 of the Federal Rules of Evidence is identical to the Loujsiana
Code of BEvidence Art, 408, See, Louisinna Code of Evidence Practice Guide, Richard Leaf
(1994). Louistana modeled its Code of Evidence rules after the Federal Rules of Evidence.
In Buckbee v. United Gas Pipe Line Co., 561 S0.2d 76 (La. 1990), the Louisiana Supreme Court
recognized federal decisions to be persuasive authority relative to thé application of the
rules of evidence set forth in the Louisiana Code of Bvidence.

Louisiana Code of Bvidence articlé 408 provides in.pertinent part:

A, Civil cases. In a civil case, evidence of (1) furnishing or
offering or promising to furnish, or (2) accepting or offering or
promising to accept anything of value in compromising or
attempting to compromise a clabm whichis disputed as to validity or
amount is not admissible to prove liability for or invalidity of the
claim or its amount.

La. Code of Bvidence Art, 408,

The Fourth Circuit has found that this article means that compromise, or offers to
compromise are generally not admissible. Sce, Fidelity Bank and Trust Co. v, Deudsch,
Kerrigan anid Skies, 557 S0.2d 991 (La. App. 4 Cir. 1990). Our jurisprudence reflects the
federal jurisprudential interpretation of the applicable article.

A case with similar facts and circumstances to the instant case is the asbestos case of
Davis v, Jolins-Monville Products, 766 T, Supp. 505 (B.D. La, 1991). In that case, the plaintiffs
successfully argued that the disclosure of settlement amounts would not lead to the

discovery of admissible evidence because such information would not prove liability,

wuild notinfluence the amount of contribution to which a defendant may be entitled, and



would not result in a reduction of & final judgment against the Defendant.

Ini Davis, the defendants contended that the terms of the settlement agreement were
relevant since the names of the released parties may be pertinent to its claims for
contribution, indemnity, or to determine the proper reduction of any judgment rendered
against the non-setiling defendants. On the other hand, the plaintiffs argued that the
disclosure of the settlement amount would not lead to discovery of admissible evidence,
since such information would net prove the lability, would not establish the value of the
claim, and would not influence the amount of contribution to which Defendant may be
entitled or any reduction of & final jucdgment against the Defendant. The trial court, having
reviewed the memorandum of counsel and the applicable law, found thatthe defendant
was not entitled to discovery of the amounts of the settlement agreements reached
between the Plaintiffs and the joirﬁ: tortfeasor because such information is irrelevant to
the liability of the Defendant or the amount of damages which may be awarded against
it. The Court reasoned that the amount paid by a settling joint éortfeasor, in order to
compromise the claim, has no relevance with respect to the reduction of the amount of a
judgment against the remaining tortfeasor. Davis, 766 F, Supp 505 (E.D. La. 1991) (citing
Martin v. American Petrofina, Inc., 779 F.2d 250 (5 Cir, 1985); Joseph v. Ford Motor Company,
509 S0.2d 1 (La. 1987); Carroil v. Kilbourne, 525 50.2d 284 (La. App. 1 Cir. T988).

In Branchv, Fidelity &Casualty Co. of New York, 783 F2d 1289 (5 Cir, 1986), the Court

opined that;

"In multiparty . . . litigation, setflements should be ever more
encouraged . . . the admission of the settlement agreement into

evidence .. . viclated both the letter and the spirit of Rule 408.%
In determining whether a document is discoverable, Article 1422 of the Louisiana
Code of Civil Procedure states in pertinent pari:

Parties may obtain discovery regarding any matter, not privileged,
which is relevant to the subject matter involved in the pending
action, whether it relates to the claim or defense of any party,
includiing the existence, description, nature, custody, condition aincd
location of persons having knowledge of any discoverable matter, Tt
is not ground for objection that the information sought will be
inadmissible at the trial if the information sought appears rcasonably

calculated to lead to the discovery of admissible evidence. [Emphasis
added)



La, C.C.P. art. 1422,

Therefore, a document, such as the settlement agreement at issue here, is not
discoverable if it is privileged. The facts and substantive matters of a settlement agreement
are privileged. This is 2 generally recognized principle in our legal system, created in order
to faciiitate the judicial policy of encouraging settlements between parties in dispute.
Dutton v, Gussel, 387 50.2d 630, 632 (La. App. 1 Cir. 1980). Due to the privileged status of
settlement agreements, the settling parties are afforded protection allowing for the details
contained within a settlement (o remain confidential. Td. The court in Dutfon held, “It is
apparent that the compromisers in the present transaction have a recognized right to be
protected,” 1d,

As stated in article 1422 of the Code of Civil Procedure, privileged documents are
not discoverable. The Duton court, following the text of article 1422, held as follows:

.+ and as the compromise agreement in question is privileged and

not subject to discovery, it is, not subject o production and

inspection under the Public Records Statute. [Emphasis added.]
Id. at 633,

Defendant is entitled to know of previous settlements which relate to potential
sources of Williarn Oddo’s asbestos exposure. Plaintiffs’ counsel has already answered
discovery regarding the rumber and identity of the defendants with whom the plaintiffs
have previously settled, |

In sum, Plaintiff abjects vehemently to disclosure of any of the facts or substantive
matters related to the amicable resolution of any claims. The documents sought are not
discoverable and cen not lead to the discovery of admissible evidence. Documents related
to settlement agreements are privileged and confidential. Plaintiff objects to the disclosure
of the facts or substanitive mattér contained within the receipt and release agreements, and
respectfuily requests that the Court issuc an Order quashing this subpoena.

Respectfully submitted,

v
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LA/NDRE%VARR & CANNELLA. LIC

' Mickey P, Landry, La. Bar No. 22817
JFrankJ Swarz, La. Bar No. 23322
David R, Cannella, La. Bar No. 26231



Philip C. Hoffman, La, Bar No, 32277
1010 Common Street, Suite 2050
New Otrleans, Louisiana 70112

Tel: (5(4)299-1214

Fax: (504)299-1215

PLAINTIFFS COUNSEL

CERTIFICATE QF SERVICE
1 hereby certify that a copy of the above and foregoing pleading has been served
upon all known counsel of record by facsimile on the l}_,day of January, 2012,
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CIVIL DISTRICT COURT FOR THE PARISH OF ORLEANS
STATE OF LOUISIANA
CASE No. 2011-05883 . DIV, 141
WILLIAM ODDO, JR.,
VERSUS

ASBESTOS CORPORATION LTD, ET AL
FILED:

DEPUTY CLERK

RULE TOQ SHOW CAUSE

Considering the foregoing;
IT 1S HEREBY ORDERED that Ford Motor Company appear and show cause why
Plaintiff's Motion With Incorporated Memorandum to Quash Subpoena should not be

granted on the day of _ L2012, at : . a.m.

New Orleans, Lotisiana, this day of _ , 2012,

JUDGE, CIVIL DISTRICT COURT

This pleading shall be served pursuant to La. Code Civ, Proc. Art, 1313,




CIVIL DISTRICE COURT FOR THE PARISH OF ORLEANS

STATE OF LOUISIANA

NO. 11-5883 SECTION: 14 DIVISION “T*

WITLLIAM ODDO, JR.
VERSUS

ASBESTOS CORPORATION LTD, ET AL
FILED:

DEPUTY CLERK

PETITION FOR LETTERS ROGATORY

NOW INTO COURT, (irough undetsigned counsel, comes Defendant, Ford Motor
Company (“Ford™), and respectfilly avers that:

1,

Upon irformation and belief, Johns-Manville Trust/Claims Resolution Management
Corporationt is a non-party in possession of potentially relevant information to the Just resolution
of the ahove-captioned matter.

2,

Johns-Manville Trust/Claims Resolution Managerment Corparation maintains oo office in
Falls Church; Virginia, Johns-Manville Trust/Claims Resolution Management Corporation has
in its possession certain documents, items, information andfor tangible things concerning
William Oddo, Jr., deceased, DOB: Apxil 19, 1930, SSN: 439-24-9128.

3
The records being requested are necessary for the defense of the pending lawsuit in the
Parish of Orleans in the State of Louisiana.
4,
Ford has noticed the deposition upen written questions of the custodian of records for
Yolins-Manville Trusi/Claims Resolution Management Cotporation to be taken in Falls Churely,
Virginia before a Notary by February 15, 2012 and has contacted Jolms-Manville Trast/Claims

Resolution Management Corporation maldng them aware of the forthcoming subpoena,




S
Louisiana Revised Statufe 13:3823 authorizes this Court o issue a commission in the
form of & Letter Rogatory addressed to the appropriste autlioriiy in another state.
.
Defendani, Ford Motor Company, tenders its proposed Letters Rogatory with this

Petition for same.
WHEREFORE, the Petition prays that a Letter Rogetory be issued to the Fairfax County

Clerk in Fairfax County, Vitginia, cormission him/her to take the deposition upon written
questions as efore deseribed.

Respeotfully submitled,

Kuchier Polk Schell Weiner & Richeson, LI.C

Jil =

Deboffih Kuchler (#17013)

Monique Welner (#23233)

Janika Polk (#27608)

Jonigue Martin Hall (#28137)

Lee B. Ziffer (#32783)

1615 Poydras Street, Suite 1300

Now Orleans, Lowdsiana 70112

Telephone: (304) 592-0691

Facsimile: (504) 5920696

Attorneys for Defendant,
Ford Mator Company

i
i
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CERTOICATE OF SERVICE

I do hereby certify that { hove on this ML/L[%&)« of Jannary, 2012, served a copy of the
foregoing pleading on Pleintiffs’ counsel by onc of the following methods, in aceordance with

the Louisiana Code of Civil Procedure:

[T by placing a copy in the U.S. Mail, properly addressed and first class postage prepuid
LI by Certified Mail, properly addressed and first class postage prepaid
| by facsimile

L] by hand delivery

i
[} by overnight delivery
by electronic delivery
In. addition, all remaining counsel of recotd have been served via electronic delivery.

N ZITTER,



CIVIL DISTRICY COURT FOR THE PARISH OF ORLEANS
STATE OF LOUISTANA
NO. 11-5883 SLCTION: 14 DIVISION “1*
WILLIAM ODDO, IR,
VYERSTS
ASBESTOS CORPORATION LTD, ET AL
FILED:

DIPUTY CLERK
LETTER ROGATORY

TO:  Clek of Court

Judicial Courtof Fairfax County

4110 Chain Bridge Road

Fairfax, Virginie 22030

In the Civil District Court for the Parish of Otleans jn the State of Loulsinas, there is a
pending case entitled, *“Wiiliam Qddo, Jr. v, Ashestos Corporation Lid, et al,” No. 11-5883,
Div. “I,” Section “14,” and it appears to this ‘Court that the just determination of issue presented
therein presented requires that the copies of the records of William Qddo, Fr., deceased, be taken
from the Johns-Manville Trust/Claims Resolution Menagement Corporétion, by deposition upon
written questions.

It is therefore requested that you assist this Coutt in serving the interests of justics by
causing the custodien of records of Jobus-Manville Trost/Claims Resolution Management
Corporation to appear before a competent officer suthorized by your Court and require a
custodian of records of the Johuns-Manville Tinst/Claims Resolution Managemeni Corporation to
answer, under oath, the wiitten questions attached hereto, to produce the records of 'William
Oddo, Jr., and thet you require the officer to have the deposition reduced to.\m'iting, and canse a
transeript to be retomed to Lee Blatfon Ziffer, Bsg. at the taw office of Kuchler Polk Schell
Wolner & Richeson, 1815 Poydras Street, Suite 1300, New Orleans, LA 70112,

Thia Court will extend the same courtesy to you and your government in similar cases

whet requested and requited,



IT 18 HERERY ORDERED, that the Petition for Letters Rogatory filed on behalf of
Ford Motor Company be and Is hereby GRANTED, and that the Letters Rogatory, Notice of
Intention. to Tale Deposition Upon Written Questions and Deposition Subpoena be submitted to
the appropriste authouity of the Mudicial Court of Fairfax Cownty in Fairfax State of Virginia, for
processing,

New Orleans, Louisiana, this day of L2012,

DISTRICT JUDGE



CIVIL DISTRICT COURT FOR THE PARISH OF ORLEANS
| STATE OF LOUISIANA |
NO. 11-5883 ' BECTION: 14 : DIVISION “1»
WILLIAM ODDO, JR,
VERSUS

ASBESTOS CORPORATION LTD, ET AL
FILKD:

DEPUTY CLERK

NOTICE OF RECORDS DEPOSITION
AND NOTICE OF INTENTION TO TAKE
DEPOSITION UPON WRITTEN QUESTIONS

TO:  ALL COUNSEL OF RECORD
PLEASE TAKE NOTICE that Defendant, Ford Motor Company (“Ford™), will tale the

records deposition and deposition upon writien questions of the custodian of recoxds for:

EPONENT DATE & TIME LOCATION
Johns-Manville Trust/Claims | Uebruary 15, 2012 at 10;00 Johns-Manville Trust/Claims
Resolution Management a.110. Resohation Management Corp.
Corporation 3110 Farview Park Drive

Suite 200

Falls Church, Virginia 22042

This deposition will be taken before an in-house Notary, for the production of the
following desortbed documents:

A catified copy of all documents relating to or reflecting any
claims for cempensation, inchuding all docovrments reflecting the
status of payment if any such claims, based on asbestos-rvelated
injuries submitted to Johns-Manville Trust/Claims Management
Cotporatjon by or on behalf of Wiliam Oddo, Ir., whose dale of
birth is April 19, 1930 and whose Social Secutity number is 439-
24-9128. :

Service is hereby made of the attached written questions that are to be propounded io the

witness at his/her deposition.

[SIGNATURE ON FOLLOWING PAGE] -




Respectfully submitied,

Kuchle I’%Schell ‘Weiner & Richeson, LLC

Dehorali Kuchler (#17013)
Wonique Weiner (#23233)
Janika Polk (#27608)

Jonique Martin Hall (#28137)
Lee B, Ziffer (#32783) _
1615 Poydras Street, Suite 1300
New Orleans, Louisiana 70112
Telephone: (504} 592-0691
Facsimile: (504) 592-0696
Attorneys for Defendant,
Ford Motor Company

CERTINICATE QOF SERVICE

I do hereby certify that I have on this _!Eﬁ day of Janmary, 2012, served a copy of the

Riregoing pleading on Plaintiffy’ cownsel by one of the follewing methods, In accordance with

the Lovisiana Code of Civil Procedurs:

L] by placing & copy in the 1.8, Mail, properly addressed and first class postage prepéid

[ by Cettified Mail, properly addressed and first class postage prepaid
[ by tacsimile I
[ by hend delivery | e |
[] by ovemight delivery | |
by electronic delivery

In aédition, all remaining counsel ¢f record have been served via electronic delivery. ‘

LEEBFANTON ZIFFER




CIVIL DISTRICT COURT FOR THE PARISH OF ORLEANS
STATE OF LOUISIANA
NO, 11-5883 SECTION: 14 DIVISION #1*
WILLIAM ODDO, JR,
VERSUS
ASBESTOS CORPORATION LD, ET AL
FILED:

DEPUTY CLERK
DIRECT QUESTIONS TO BE PROPOUNDEDR TO

THE CUSTODIAN OF RECORDS FOR JOTINS-MANVILLE
TRUST/CLATMS RESOLUTION MANAGEMENT CORPORATION

QUESTION NO, 1:

State vour full name, address and occupation,

ANSWER: -

QUESTION NO. 2:

For William Odde, Jr., deceased, whose date of birth is April 19, 1930 and whose Sociad
Security No. is 439-24-0128, do you have any decuments sighed by William Oddo, Jr., or
submitted on behalf of William Oddo, Jr., which describe, outline, set forth, reflest and/or
explain the pature andfor extent of William Oddo, Jr.’s exposure to asbestos for which he
assorted a claim, aguinst the Johns-Manville Trust/Claims Resolution Management Corporation
and/or for which he received settlement fands/monfes from the Johns-Manville 'l‘rust/Cllaims
Resolution Management Corporation?

ANSWER:

QUESTION NO, 3;
Arp there any statements, affidavits and/or other documents which describe, outling, set
torth, reflect and/or explait the product(s) mined, manufactured, sold, produced, marketed,

labeled and/vr distributed by Tohns-Manvills to wlich William Oddo, Ir. or anyone acting on his




behalf claims to have been cxposed and/or which Willism Oddo, Jr. or anyone acting on his

behalf claims vaused him to be exposed to aghastos?

ANSWER:

OQUESTION NO. 4;

Arg there any statements, affidavits and/or other documents related to the setflernent
andfor release by William Qddo, Jr. of his elaims against the Johns-Manvills Trust/Claims
Resolution Management Corporation? If se, have those records been produced in conjunction
with the subpocna dices tecum?

ANSWER:

QUESTION NO, 5:

Wero the records reforenced in the preceding questions made or cansed to be made by
Johns-Manville Trust, Clzims Resolution Mansgement Corporation and/or Tobng-Manville in the
regular covrse of businesy?

ANSWER:

QUESTION NO. 6;
Ate the records referenced in the preceding questions under your care, supervision,
direction, cuatody or control?

ANSWER:

UESTION NO. 7:

If the records referenced in the preceding questions me in your possassion or the
possession of Johns-Manville Trust/Claims Resolation Management Corpotation and/or Tohns-

2




Manvilie, would you provide such records to the Caurt Reportet/Ni otary public for photocopying
to be atiached to this depesition?

ANSWIR:

QUESTION N, 8:

Have you done a3 requested in the preceding interrogatory? T not, why not?

ANSWIR,

CUSTODIAN OF RECORDS

SWORN AND SUBSCRIBED before me, Court Reporter/Notary Public, in and for the

County of Fairfax, State of Virginia, on this day of , 2012,

COURT REPCRTER/NOTARY PUBLIC

My Comemission Bxpires;




Exhibit

C




STATE OF RHODE ISLAND : SUPERIOR COURT

Dec 28 2011

PROVIDENCE : 8:59AM

IN RE ASBESTOS LITIGATION : December 28, 2011

PLAINTIFFS® JOINT MOTION FOR A PROTECTIVE ORDER REGARDING
SETTLEMENTS AND BANKRUPTCY CLAIMS

The three plaintiffs’ firms representing all plaintiffs within the Rhode Island
Asbestos Docket. by and through their respective undersigned counsel, respectfully move
this Honorable Court to issue a protective order preventing the disclosure of the terms
and supporting documentation of any settlement entered iﬁto between any plaintiff and
any named or unnamed defendant or bankruptey trust.

Settlement agreements are not relevant absent a showing otherwise or until such
time as necessary to allow a reduction pursuant to R.L.G.L. §10-6-7. Until an asbestos

“case reaches a verdict, the amount of a settlement paid by any entity is utterly irrelevant.
Further, the defendant cannot show that the release of the settiement agreement or
bankruptey claims will [ikely lead to the discovery of admissible evidence. If this
discovery is permitted, then the precedent will only create a disincentive for any
defendant to settle early because the discoverability of any early settlement will only
benefit the remaining defendants and eventualiy increase and prolong litigation, which
would contradict the long-standing tradition of settlement history in Rhode Island
Asbestos Litigation.

I DOCUMENTS SUBMITTED TO ASBESTOS TRUSTS FOR PURPOSES

OF SETTLEMENT NEGOTIATIONS ARE NOT ADMISSIBLE AT
TRIAL.

Plaintiffs submit exclusive and limited information to various bankruptey trusts

for the sole purpose of resolving their claims against the trusts. This information is then




used by the trust to negotiate a settlement with counsel for Plaintiff, Importantly, each
trust has its own set of rules and criteria for formulating an initial offer to the Plaintiff. In
fact, many of the asbestos bankruptcy trusts do not require proof of exposure to a
company’s products. Rather, some trusts base their offer on medical diagnosis alone,
while others care about an individual’s occupation or job location, None of the trusts
require the standard of proof that is used by a court in a civil trial. Finally, not only
are the documents that are submitted to the trusts prepared by counsel solely for purposes
of negotiating with the trust, the claim forms themselves do not contain the signature of
the Plaintiff nor have they ever been viewed by the Plaintiff.

The Rhode Island Rules of Evidence explicitly prohibit evidence of a settlement
to prove liability for, or invalidity of, a claim or its amount. In other words, Defendant
cannot use or discover the communications that were generated for the purposes of
settlement negotiations to prove that an entity other than Defendant are liable for
Plaintiff’s claims in this case. Finally, the documents and information routinely sought
by the Defendants are protected from disclosure under Rhode island Superior Court
Rules of Civil Procedure Rule 26.

The Defendants’ request for discovery of various bankruptcy trusts seeks highly
confidential information that was eollected and presented solely for the purpose of
compromise negotiations. The Defendants often seek this information claiming any
information concerning potential exposure to other asbestos-containing products may

allow defendants to put on a prima facie case such that these entities may appear on the

jury form.!  The defendants often claim that such information may affect the opinions of

Ulhe operative word here is may because the defense carries the burden of persuading the jury that a rational
lrasis exists for apportionment in the frst place, Abseal a rational basis finding, there will be no apportionment

[\




the expert witnesses in these cases, and may be evidence which impugns the Plaintiff’s
credibility (emphasis added). Thus, the Defendants seek to use these clocumenﬁ for
purposes of proving/disproving liability, one of the expressly impermissible purposes
under Rhode Istand Rule. Evid. 408.

Moreover, the admission of these documents would severely prejudice the
Plaintiff by denying him the opportunity to respond to these documents before the jury
and confusing the issues of the trial. Finally, the request is overly broad, unduly
burdensome, and seeks information which is not reasonably calculated to lead to the
discovery of admissible evidence.

A. The Defendants’ Proposal Seeks Information Which is Protected From
Disclosure Under Rhode Island Rule. Evid. Rule 408,

The documents and information sought by Defendants are materials submitted by
Plaintiffs for the sole purpose of settlement with various bankruptcy trusts or other
entities. Rhode Island Rules of Evidence Rule 408 provides as follows:

Fvidence of (1) furnishing or offering or promising to furnish, or (2)
accepting or offering or promising to accept, a valuable consideration in
compromising or attempting to compromise a  claim which was
distributed as a to either validity or amount, is not admissible to prove
liability for or invalidity of the claim or its amount. Evidence of conduct
or statements made in compromise negotiations is likewise not admissible.
This rule does not require the exclusion of any evidence otherwise
discoverable merely because it is presented in the course of compromise
negotiations. This rule also does not require exclusion when the evidence
is offered for another purpose, such as proving bias or prejudice of a
witness, negating a coniention of undue delay, or proving an effort to
obstruct a criminal investigation or prosecution.

Rhode Island Rule. Evid. R, 408. Rule 408s prohibition of the admission of settlement

information exists because exclusion of such evidence facilitates an atmosphere of

which furthers the point that any settlement amount is not relevant until there is a verdict.



compromise among the parties and promotes alternatives to litigation, Further,

settlements conserve judicial resources.

th

Recently, the Court of Appeals for the 8" Appellate District in Ohio held that:
{9 39} John Crane also argues that the document was clearly not read to
the jury to show that appellant had settied or offered to settle with any
party, and it was otherwise admissible under Ohio Evid.R. 401 because it
assisted the trier of fact to decide the ultimate issue in the case: whether
John Crane’s products could have been a substantial factor in causing
Ronald’s illness.

{1 40} However, this is the very reason contemplated in Ohio Evid.R. 408
for excluding this evidence. The rule states that such evidence is clearly
“***not admissible to prove liability for or invalidity of the claim or its
amount.” The admission of the proof of claim form on this basis was
therefore error. Under Ohio Evid.R. 408, admission of evidence of
settlements or settlement negotiations is prohibited when offered to prove
liability, the invalidity of a claim, or the amount of a claim. Owens-
Corning Fibergiass Corp. v. American Centennial Ins. Co. (1995), 74
Ohio Misc.2d 272, 274, While it is true the members of the jury could
have used the documents to decide whether exposure to John Crane
gaskets and packing was a substantial factor in causing Ronald’s
mesothelioma, the jury did not need a claim form to show them that,
especially when the parties stipulated to Ronald’s exposure to dozens of
asbestos-containing products. The jury also had much more substantial
and specific evidence on which to rely: expert testimony. It is thetefore
inadmissible under Evid.R. 408, -

Werts v. Goodyear Tire & Rubber Co., 2009-Ohio-2581, |7 at Exhibit *A.”

In asbestos cases, Defendants seek information submitted by Plaintiffs to various
trusts.  Plaintiffs submit limited and exclusive “out of court™ information to the
bankruptcy trusts and other entitics for the sole purpose of receiving a settlement. This
information **...is not admissible to prove liability for or invalidity of the élaim ofF its
amount.” Rhode Island R. 408. Further, none of the exclusions to Rule 408’s general
principle that settiement information is inadmissible is applicable to the Plaintiffs. A

Defendant cannot use the limited and exclusive information submitted by Plaintiffs for




sole purpose of settlement to prove that another entity other than the Defendant was the
major contributor to the Plaintiff’s disease. All evidence intended to prove or disprove
liability on the part of Defendants must comply with the rule of evidence.

Pursuant to rulings by the Supreme Court of Rhode Island, evidence of the fact
and amount of pretrial settlements is inadmissible on the issue of damageé. See Votolato

v. Merandi, 747 A.2d 455, 461 (R.I. 2000); sec also Mclnnis v. A.M.F., Inc., 765 F.2d

240, 247 (Ist Cir. 1985) (interpreting Fed.R.Evid. 408). In Votolato, the Supreme Court
of Rhode Island held:
Rhode Island law recognizes that offers to compromise and evidence
of settlement negotiations generally are not admissible into
evidence. Exclusion of such evidence facilitates an atmosphere of
compromise among the parties and promotes alternatives fo
litigation. Further, it is well settled that such evidentiary protection
extends to settlements reached between plaintiffs and third party
tortfeasors. '
Votolato, 747 A.2d at 461. The Votolato Court further held that “unless evidence of a
settlement is relevant to some issue. other than the quantum of damages, a trial justice is
instructed to bar the admission of such evidence and subsequently to make the

appropriate reduction in any jury award rendered in favor of the plaintiff.” Votolato, 747

A.2d at 462,

Under Rule 408, the limited and exclusive documents and information submitted -

by Plaintiffs to bankruptey trusts and/or other entities are protected from disclosure and
thus, are inadmissible. Moreover, the Defendants have available to them other means by
which they can obtain evidence of exposure to other asbestos-containing products.

B.  Admission of Bankruptcy Trust Documents Is Not Permitted Under Rhode
Island Rule. Evid. Rule 403.



Under Rhode Island law, “evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair préitldice, confusion of issues, or by
considerations of undue delay, waste of time. or needless presentation of cumulative
evidence.” Rhode ]sIandIRule. Evid. Rule 403. The Rhode Island Supreme Court has
further recognized that evidence of the disposition of a separate but related claim is
inadmissible when different burdens of proof are applied between the EW(I) claims.

Cannone v. New England Telephone And Telegraph Co., 471 A.2d 211 (R.I. 1984).

In Cannone, the Defendant claimed that it was an error for the trial Court to
exclude evidence that he was found “not guilty”™ of any traffic violations related to the
collision which was subject of the lawsuit. The Rhode Island Supreme Court held that,
“[s]ince the burden is greater before the Division than in a Superior Court ¢ivil action,
dismissal of the failure-to-yield-the-right-of-way charge may merely have meant that the
state or the concerned municipality had failed to satisfy the more rigorous burden rather
than the specific act charged did not occur. Consequently, we feel that evidence
concerning the ultimate disposition of the failure-to-yield charge was properly excluded,”
Id. at 214,

In asbestos cases. Defendants seek to introduce evidence of negotiations with an
asbestos bankruptey trust. The introduction of any bankruptcy documents would unfairly
prejudide the Plaintiff in this case. First and foremost, many times the Plaintiffs have
already testified and passed away, and introduction of this evidence at irial would leave
them unable to respond to these documents. Plaintiff’s counsel would then be forced to
put an expert witness on to rebut any assertions made by Defendants regarding these

documents at trial. This would necessarily include discussions of the separate burdens of
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proof in the bankruptcy process, the nature of these trusts, and purposes of the disease
classifications. Importantly, the issue of a particular defendant’s contribution to the
Plaintiff’s disease might be lost in the “mini-trial™ over what the documents truly mean.
The Court can short-circuit this by recognizing that the documents at issue have low, if
any, probative value, and excluding them because of the prejudicial impact that they will

have on Plaintiff.

C. The Defendants’ Seek Irrelevant Seftlement Information That Is Not
Reasonably Calculated To Lead To The Discovery of Admissible Evidence.

Defendants attempt to seek discovery seeks strictly irrelevant and highly
confidential information that was exchanged between two parties to a settlement
negotiation. Under the Rhode Island Rules of Evidence, information that is exéhanged
during an offer of compromise is not admissible for purposes of proving liability, Rhode
[sland Rule. Evid. R.‘ 408. Documents are only discoverable if their production could
reasonably be calculated to lead to the discovery of admissible evidence. Any
information that is not reasonable calculated to lead to the discovery of admissibie
evidence does not fall within the scope of Rhode Island’s rule of discovery. See e.g.
Rhode Island Superior Court Rules of Civil Procedure Rule 26. Furthermore, Rhode
Island Rules of Evidence Rule 401 defines relevant evidence as “... having any tendency
to make the existence of any fact that is of consequence to the determination of the action
more probable or less probable than it would be with out the evidence,” I1d. “Evidence
which is not relevant is not admissible.” RI Rules. Evid. R. 402.

As this Court has previously recognized in other cases, the mere existence of

settlement communications does not make them discoverable. Alessio v. Capaldi, P.E.,




2007 R.1. Super. Lexis 152, In Alessig, this Court had to determine whether a settlement

agreement with a co-defendant was discoverable under Rhode Island law. In concluding
that the “immediate disclosure of the settlement agreement is not required,” the Court
recognized that the disclosure of a settlement agreement need not necessarily lead to the
discovery of admissible evidence, 1d, Under the facts of Alessio, the Court reasoned that
“Defendant Beta advances three unsupported assertions in support of its argument that
the settlement agreement must be disclesed.™ 1d.

In asbestos cases, the Defendants often do not offer any support for the
proposition that the discovery of these settlement negotiations is reasonably calculated to
lead to the discovery of admissible evidence. Instead Defendants routinely offer two
separate and prohibited justifications. First, they assert that this information is likely to
provide evidence of exposure to amphibole asbestos. The Defendants claim they seek
this information because any information concerning potential exposure to other
asbestos-containing product may allow defendants to put on a prima facie case.
Secondly, Defendants often intend to utilize such information in an attempt to gather
evidence about which they failed to question plaintiffs or co-workers at the appropriate
time.

Both of the often stated uses of the documents and information at issue clearly
violate the spirit and letter of Rule 408. First and forcmoét, the Supreme Court of Rhode
Island has held that evidence of the fact and amount of pretrial settlements is inadmissible

in Rhode Island on the issue of damages. See Votolato v. Merandi, 747 A.2d 455, 461

{R.I. 2000); see also Mcinnis v. AMF., Inc., 765 F.2d 240, 247 (lIst Cir. 1985)

(interpreting Fed.R.Evid. 408). In Votolato. the Supreme Court of Rhode Island held:



Rhode Island law recognizes that offers to compromise and evidence

of settlement negotiations generally are not admissible into

evidence. Exclusion of such evidence facilitates an atmosphere of

compromise among the partics and promotes alternatives to

litigation. Further, it is well settled that such evidentiary protection

extends to settlements reached between plaintiffs and third party

tortfeasors.
Votolato. 747 A.2d at 461. The Votolato Court further held that “unless evidence of a
settlement is relevant to some issue. other than the quantum of damages, a trial justice is
instructed to. bar the admission of such evidence -and subsequently to make the
appropriate reduction in any jury award rendered in favor of the plaintiff.” Votolato, 747
A.2d at 462,

Defendants’ second propbsed use of the information at issue, impeachment of
plaintiffs’” testimony, is equally improper when the Court considers the fact that the
plaintiffs have already testified and that the record will often show that the Defendants
never asked him specifically about his exposure to the asbestos of bankrupt entities. Of
course. the majority of plaintiffs are dead at the time of trial. Thus, thete is nothing to
impugn in the Plaintiff"s testimony.2
D. The United States District Court for the Eastern District of Pennsylvania has

Held in Opposition to Defendants’ Position Regarding the Information and

Documents at Issue,

The United States District Court for the Eastern District of Pennsylvania, home to

the consolidated asbestos MDL, has ruled on arguments factually indistinguishable from

the basis often used by the defendants in the Rhede Island Asbestos litigation.

= Tn Goodyear Tire & Rubber Company, v, Chiles Power Supply Inc., 332 F.3d 976 (6™ Cir, 2003) the Court, in
holding that a settlement privilege exists, precluding discovery of settlement negotiations, recognized thal the
defendant “has not presented evidence of any case where the Rule 408 exceptions have been used to allow
settlement communications into evidence for any purpose.” Id. at 981,




In Dent v, Westinghouse, e/ ¢/., United States Magistrate Judge Elizabeth T. Hey

was presented with arguments in support of the production of settlement information
mirroring those of Georgia-Pacific. Each argument presented was unambiguously held to
be in contravention of the purposes of the Federal Rules of Evidence Rule 408. See
Memorandum and Order of Judge Hey, attached hereto as Exhibit A.

In regard to the argument that the information at issue would be used to challenge
the credibility of plaintiff’s testimony, Judge hey ruled: “[Defendant] contends that it
seeks the settlement information to test the credibility of Plaintiff’s claims. However, this
seems to merely repackage the motives forbidden by Rule 408 by placing them under the
guise of credibility.” Exhibit A at 3. In regard to the argument that the settlement
information at issue would be used to “determine the amounts of those settlements”, an
argument that asbestos defendants often frame as their desire to include the bankrupt
entities “on the jury verdict form”, Judge Hey ruled that the defendant “seeks the
settlement information to establish the amount of Plaintiﬂ;’s claim against [the
defendant]. Again, this is forbidden by Rule 408.” Id. at 4. In regard to the defendant’s
assertion that the information at issue would implicate the causation analysis, Judge Hey
ruled: “This is the essence of the evil that Rule 408 seeks to prevent.” Id.

Judge Hey’s ruling is in perfect symmetry with the holding of the Chief United
States Magistrate Judge of the United States District Court for the Eastern District of

Pennsylvania. Judge Thomas J. Rueter, in Dutton v. Todd Shipyards Corp., ef al.. Sce

Memorandum and Order of Judge Rueter, attached hereto as Exhibit B. Judge Reuter,
presented with the largely identical issues, held:

[TThe court finds that defendant has not made a sufficient showing
of how production of the settlement agreements will lead to
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admissible evidence. The court rejects the claim that defendant
needs the agreements to ‘impeach’ plaintiff. Defendant already
knows that plaintiff filed claims against other asbestos
manufacturers in state courts. Defendant has access to all state court
pleadings. Defendant may impeach plaintiff with his state court
filings to suggest that his exposure to asbestos occurred at times and
places having nothing to do with defendant’s conduct. While
disclosure of the settlement agreements will reveal the amount of
money plaintiff received from other asbestos manufacturers, the
settlement amounts cannot be used to prove the extent of plaintiff’s
exposure to asbestos from another manufacturer’s product.

Exhibit B at 3.

IL. ALL __ SETTLEMENTS, INCLUDING _BOTH _ CO-DEFENDANT
SETTLEMENTS AND BANKRUPTCY TRUST SETTLEMENTS, ARE
IRRELEVANT AND NOT DISCOVERABLE UNTIL_ THE TIME OF
VERDICT.

Settlement agreements should not be discoverable until the time of verdict.
Although a defendant may be entitled to a setoff. such a determination canndt be made
until a final judgment has been rendered. Even when a final judgment has been rendered,
the settiement would not be evidence relevant to any issue in the case other than the
apportionment of damagés.

Second, Rule 408 of the Rules of Evidence state that the furnishing and accepting
of valuable consideration in compromising a claim is not admissible evidence for proving
or disproving liability of a claim or its amount. As such, the amount of settlement is, by
definition of this rule, not admissible and the request for it to be.released is not
reasonably calculated to lead to the discovery of admissible evidence. However, this is
precisely what many asbestos defendants intend to do with settlement figures and, if
allowed. the letter and spirit of Rule 408 would be undermined.

Lastly, allowing discovery of the amount paid in a settlement will not encourage

early settlements. Rather, if such discovery is permitted, it will create a disincentive for
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defendants to settle early, increasing the costs of litigation and prolonging the processes
of litigation.
A. Settlement Agreements Are Not Relevant Absent A Showing Otherwise
Or Until Such Time As Necessary To Allow A Reduction Pursuant To
R.I.G.L. §10-6-7.
The question is whether a non-settling defendant may compel the disclosure of a
settlement reached between a plaintiff and a co-defendant. This question has not been

decided in an asbestos case. However, this Honorable Court has answered this very

question in a non-asbestos case. See Alessio v. Capaldi, P.E., 2007 R.1. Super. Lexis 152,

attached hereto as Exhibit C. Like the issue in Alessio. the issue here is basic relevancy

and its limits, as defined within the Rules of Civil Procedure and the Rules of Evidence.

In the Alessio case, the party seeking discovery of the settlement figures, Beta

Group, argued that the information should be disclosed because 1) it was entitled to a set
off; 2) the plaintiff opposing discovery may have received the full value of its claims and
may be pursuing a windfall from the remaining defendants; and 3) because the RIDOT
had threatened to file a separate suit that may include the amount paid to the plaintiff,
This Honorable Court rejected cach of the defendant’s arguments and denied the
disclosure of the scttlement.

This Honorable Court ruled that the settlement agreement between the plaintiff
and a co-defendant was not discoverable because, although a settling defendant’s liability
for contribution depended on whether it paid its share of any damage award, this
determination could not be made until a final judgment had been rendered. Id. The Court
noted, “cven then, the settlement would not be evidence relevant to any issue in this case

other than the ministerial apportionment of' damages, a mathematical computation which




the Court rather than the jury will perform. Hence, the amount of the settlement is not

relevant to any issue in this case at this time.” Id. citing Bottaro v. Hatton Associates, 96

FR.D. 158 (D.C.N.Y. 1982).

The issue presently before the Court is identical to the issue in Alessio. The
determination of whether a co-defendant has paid its share of any damage award cannot
be made until a final judgment has been rendered. This Honorable Court should follow
its decision in Alessio. |

B. The Amount Of Settlement Is Not Admissible Evidence For Proving Or
Disproving Liability.

Although the discovery of seftlement-related information is governed by

Super.R.Civ.P. Rule 26, Rule 408 of the Rules of Evidence creates a legislated narrowing -

of relevancy. See Proposed Rules of Evidence, 51 F.R.D. 315, 356-83 (1971)(Rule 408

]51'0|Josal by the U.S. Supreme Court came under Article 1V. ‘Relevancy and Its Limits).
The Rules of Evidence narrow the relevancy of settlement agreements by stating that the
furnishing and accepting valuable consideration in compromising a claim is not
admissible evidence for proving or disproving liability of a claim or its amount. The
Uniform Contribution Among Tortfeasors Act, R1.G.L. §10-6-7, should not, by itself,
make the settling amount a subject matter of any claim or defense involved in the
pénding action, Super.R.Civ.P. Rule 26 (b)(1) is unambiguous in its requirement for
information to be relevant to the subject matter involved in the pending action. The
amount of a settlement is, by definition of Rule 408, not admissible and thus the request
for it to be released is not reasonably calculated to lead to the discovery of admissible

evidence. See Griffin v. Mashariki, 1997 WL 756914 at 1-2 (S.D.N.Y. 1997).

Consideration paid by one tortfeasor only satisfies that tortfeasor's percentage of
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fault and is a credit against a future determination of the total amount of liability. It is the
duty of a fact finder to assess the injured person’s total damages and apportion fault
among all tortfeasors, présent or absent. 76 C.J.S. Release § 56 (2007). Although a jury
must ﬁe instructed on the application of R.I.G.L. §10-6-7, this is a separate requirement
that does not create an early and absolute discovery of settlement agreements. See ABF

Capital Management v. Askin Capital, 2000 WL 191698 (S.DN.Y.) (Information that

creates a more enlightened perspective and realistic case assessment is not discoverable

absent relevance to the issues of the case); See also Shepardson, 714 A.2d at 1[84

(failure to instruct a jury on joint tortfeasor contribution is reversible error). Thus,
settlement agreements should not be discoverable until it is required to be disclosed
during trial or upen a further showing that it is likely to lead to the discovery of
admissible.

C. The Defendant Has Failed To Show That The Disclosure Of A Settlement
Will Likely Lead To The Discovery Of Admissible Evidence.

The predominant view of federal courts is that the proponent of discovery may
obtain discovery “(1) by showing that the evidence is admissible for another purpose
other than that barred by the Federal Rules of Evidence or (2) by articulating a plausible
chain of inferences showing how discovery of the item sought would lead to other

admissible evidence.” Yardon Golf Company v. BBMG Gold LTD, 156 F.R.D. 641, 650

(1994); In_re RDM Sports Group, Inc., 277 B.R. 415, 433-434 (Bankr. N.D.Ga.

2002)(quoted). The Court conducting this review should also follow a similar test and
include a balancing test. Such a test would take into account the strong public policy in
favor of settlement negotiations and thus would require a particularized showing of

likelihood that admissible evidence will be generated by the dissemination of the terms of
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a settlement agreement. Groton v. Connecticut Light & Power, 84 F.R.D, 420, 423 (D.

Conn, 1979); Bottaro v. Hatton Associates, 96 F.R.D. at 160 (D.C.N.Y. 1982);

Morse/Diesel, Inc. v. Trinity Industries. Inc., 142 F.R.D. 80, 85 (D.N.Y. 1992).

It is likely that the asbestos defendants will veil their interests in obtaining
~settlement amounts as gaining an enlightened perspective regarding concerns of double
dipping and indemnification. As previously stated above, the claim of a setoff is a
managerial calculation that is not relevant until the proper time in a trial. The possibility
of a plaintiff’s windfall is not relevant to the subject matter involved in any of the
pending asbestos actions because there are no allegations of bad faith dealings in these
cases to support the possibility of a plaintiff windfall. The defendants are only trying to
raise self-serving stereotypes. In fact, the possibility of a windfall is precisely defeated
by the Uniform Contribution Among Tortfeasors Act, R.L.G.L. §10-6-7. Further,
R.LG.L. § 10-6-5 provides that: “A joint tortfeasor who enters into a settlement with the
injured person is not entitled to recover contribution from another joint tortfeasor whose
liability to the injured person is not extinguished by the settlement.”” Thus, any fear of
payment in any asbestos casc and payment of indemnification for settlement is also

protected by the Uniform Contribution Among Tortfeasors Act.

D. Allowing The Discovery Of The Amount Paid In A Settlement For The

Sole Purpose Of Granting Advantageous Perspective Will Not Encourage
Early Settlements.

The Rhode Island Courts and the procedure they utilize “should always encourage
settlement. Voluntary settlement of disputes has long been favored by the courts.”

Homar, Inc. v. North Farm Associates, 445 A.2d 288, 290 (R.I. 1982). Likewise, it is

the intent and effect of Rule 408 as encompassed in the Rules of Evidence to promote
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settlements. Please see Brazil, Protecting The Confidentiality of Settlement Negotiations

(1988) 39 Hastings L.J. 955, 998-999 (1988)(critiquing the Court in Bennett v. [aPere,

H2 F.R.D. 136 (D.R.I. 1986)). Partics settle a suit not only to limit their potential
liabifity but also to buy their peace and avoid the continuing pressures, vexations,

associated legal expenses and unpleasantness involved in litigation. Homar, Inc, v. North

I'arm Associates, 445 A.2d at 290. By permitting the disclosure of settlement agreements

for almost a limitless number of reasons a court will disturb the peace bought by settling
defendant, corrupt the purpose and protection of Rule 408, and create a disincentive for
joint tortfeasors to settlc? early. |

It is a mistake to assume that the purpose of Rule 408 ceases to be if a settlement
agreement has been reached by one or more tortfeasors in a case. What is settled in one
lawsuit may reverberate in other ongoing or future Iitigétion in which the settling
defendants are involved. It is for this reason that most defendants include clauses of
confidentiality in settlement agreements. If parties are aware that they can gain
advantageous posturiné by being the last to settle and realize that the circumstances in
which settlements can be discovered is near limitless, then the result will be an obvious
and unavoidable chill to negotiations. |
1.  CONCLUSION

This Henorable Court should grant the Plaintiffs® Joint Motion for a Protective
Order, as the asbestos defendants cannot show that the settlement agreements are
admissible for another purpose other than that barred by the R.I. Rules of Evidence nor
can they articulate a plausible chain of inferences to show how discovery of the

scttlement agreecment will lead to other admissible evidence. Settlement agreements are
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not relevant absent a showing otherwise or until such time as necessary to allow a

reduction pursuant to R.I.G.L. §10-6-7. The release of settlement information in any case

prior to it becoming relevant would be detrimental to negotiations and settlements in all
cases involving more than one party, This Court should apply the same sound decision it

did in Alessio to the asbestos cases.
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CIVIL DISTRICT COURT FOR THE PARISH OF ORLEANS
7 STATE OF LOUISIANA
SUIT NO. 2004-15722 SECTION "7n DIVISION: E
MARY A. ROBESON, ET AL,
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AMETEK, INC, ET AL,

**‘k****************‘k**************************

ORAL DEPOSITION OF
DAVID THOMAS RORESON, SR.

JANUARY 24, 2011
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ORAL DEPCSITION OF DAVID THOMAS ROBESON, SR.,
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the aboﬁe~styled and numbered cause on the JANUARY 24,
2011, from 10:28 a.m. to 1:04 p.m., before Chrig
Carpenter, CSR, in and for the State of Texas, reporced
by machine shorthand, at the offices of Esquire
Deposition Services, 3010 Bee Caves Road, Suite-220,
Austin, Texas 78746, pursuant to the Louisiana Rules of
Civil Procedure and the provigions stated on the record

or attached hereto.
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DAVID THOMAS ROBESON, SR.,
having been first duly sworn to testify the truth, the

whole truth, and nothing but the truth, testified asg

follows:
EXAMINATION
BY MR. ABRAHAM: |
0. Mr. Robeson, my name is Michael Abraham and T

know you've been depcsed in this case but I wasn't
present at that deposition. We're here today for a
limited purpose, just to ask you some questions about
gsome of these bankruptcy trust applications that we
received from your attorney. And I had down that you
were first deposed on March s5th of 2009, in this case;

is that correct, or if you recall?

A. I don't recall the exact date.

Q. Ckay. It was in 2009? Do you remember that?
MR. LANGE: If -- if you remember.

Q. (By Mr. Abraham) If you remember.

A Again, 1 don't remember the exact -- the exact

date. I hcnestly don't.

0. Okay. Well, in any event, the transcript will
speak. I'm just looking at it, and Counsel ig welcome
to see it, but I have it asg March 6th of 09, 1s when
you were depoged.

S0 you're familiar with the process.
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We're just going to be asking you questions. If vou
don't understand something, let me know and I'll be
happy to rephrase it. If I ask you a guestion and vyou
angwer 1t, I'm going to assume you understood my
question. Is that fair?

A Yes.

0. And we're going tc need verbal regponsges.
Avoid the shaking of the head type of things so the
dourt reporter can take everything down, and try to
verbalize even yeg's and no's, because the uh-huh's or
nuh-uh's are sometimes unclear for the court reporter,
So i1f we can do that, I think we'll -- we'll be fine.

And if at any time you need a break, just

let us know. We'll be happy to stop and take a short

‘break, either drink, restroom, or whatever you need,

okay?
A. Yegs.
Q. Okay. Now, c¢an you state your name for the

record, please?

A, David Thomas Robesgon, Senior.
Q. Okay. And just what is your current address?
A, 12113 Metric Boulevard, Apartment 431, Austin,

Texas 78758.
Q. And is that a different address from when you

were deposed lasgt time, if vou remember?
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A. Yeah, ves.

Q. How long have you been residing at thisg
addresg?

A, One vear.

Q. New, when you were deposed originally in March

of 2009, you were asked some questions about what is
known as asbestos bankruptcy trusts and whether you had
any information about it, and your response wasg you
didn't know. Do you remember any of those questionsg?

A, No, I don't.

Q. Well, let me ask you thig: Prior to coming
here today, did you read your deposition that you gave
in this casé?

A, Ne, I have not.

Q. Did you do anything in preparaﬁion besides
talking with your attorney?

A, No, other than talking with my attorney.

Q. I want tec show vou -- and I'11 mark thig; I'm
just geing to do DR-1.

(Exhibit DR-1 marked for identification).

Q. (By Mr. Abraham) Have you ever seen that
document before?

A, No,.sir.

Q. Now, you see on the first page towards the

bottom, it hasg mailing address, "C/O David T. Robeson"?
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A Yeg,
Q. 3570
A. Yes,
Q. Firs

A No,

addresa?

A, 2009

Q. Did

A, No,

Q. You

to ask vyou.

shut.

But he'll --

to ask about,

gir,

Cak Harbor Boulevard, Apartment 7387
sir.

t, where is -- where is the Qak Harbor

Boulevard; is that in Austin?

gir. 8lidell, Louisgiana.

Q. Ckay. When were you living in Slidell at that

A Before I moved to Austin.

Q. Okay. When was that?

, 2008, at that timeframe.

you have any participation in the

information that went into thisg document?

g2ir.

Do I look at it?

can --

MR. LANGE: TIf he's got guestiong --
THE WITNESS: I'm sorry, I'm sSorry.

MR. LANGE: ~-- he'll ask you what he wants
THE WITNESS: Ckay. .I'll keep my mouth
MR. LANGE: No, that's fine. That's fine.

he'll ask you guestions about what he wants

SC. ..

8




10

11

1z

13

14

15

16

17

18

19

20

21

22

23

24

25

Q.

A

Q.
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A
Q.
Higtoxry™"
A,
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blanks;
A,

THE WITNESS: Okay.

{By Mr. Abraham) Oh, and if you could turn to

the third page.

MR. LANGE: I think one more.

Q. (By Mr. Abraham) And you see --
A, This page?
Q. Yes, that'g it.
And do you see a box that's checked off on
that page?
A Yes.
0. Ckay. And that says -- it's next to

"Mesothelioma level 8"; ig that correct?

It's what it's checked off, yes.

Okay. And you had nothing to do with the

information as far as why that box was checked off?

No.

Do you know when this form was filled out?

No, sir.

Lf you turn to the next page, it says "Smoking
at the top?

Yes, sir.

And there's no information in any of the

1s that correct?

Yes, it's correct. There's no information in

David Robeson January 24, 2011
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any of the blanks.

Q. Okay. But your father was a smoker, correct?
A. Yes, sir.
Q. Okay. You can put that one to the gide.

(Exhibit DR-2 marked for identification.)

Q. (By Mr. Abraham) This is what I marked as
DR-2. It's entitled "ACandS Asbestos Settlement Trust

Claim Form." Now, have you ever seen this document
beforer
A, No, sir.

Q. And again, on the front page of that form, it
has a mailing address "C/0 David T. Robesgon, 3570 0Ozk
Harbor Boulevard, Apartment 738," correct?

A. Yes, sgir.

0. And that's you, right?

A, Yeg, sir.

0. And did you provide any information to your

attorneys with regards to what went into this

application?
| A. No, sir.
(Exhibit DR-3 marked for identification.)
Q. (By Mr. Abraham) Okay. I'm going to hand you

what's marked as DR-3, which is the Armstrong World
Industries at the top. BAnd have you ever seen this

document before?
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A. No, gir.

Q. And if you could turn to the second page, and
under number 8, 8-A, is that your -- that referg to you,
correct?

A Yesg, gir.

0. And it has a mailing address of 4114 Medical
Drive, Apartment 16307 in San Antonio?

A. Yeg, sir.

Q. Okay. When did you live at that address?

A, I lived there from about, somewhere around, I
don't know, 2000, 2001, to around 2005.

Q. And if you turn the page, the -- it has the box
ﬁLevel 8 mesothelioma" is -- has an "X" in it, correct?

A Yes, sir, it doeg.

Q. Okay. If you can turn -- if you look at the

top, it hasg page numbers. Look at Page 5. And that has
occupation at time of exposure for your father as a
mechanic, correct?

A, According to this page up at the top, it says

mechanic, yes, correct.

Q. And have you known your father to work as a
mechanic?

2. I don't know.

Q. Do you know why they put he worked as a

mechanic?

11
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A. I den't kncw.

Q. Do yeou know where they got the information
where your father worked as a mechanic?

A, Nc, sir, I don't.

0. And correct me if I'm wrong, but did your
attorneys kncw your father?

A. I'm not sure I understand your guegtion.

Q. Did your attorneys know -- ever personally meet
vour father?

4. No, sir. |

0. They never had any kind of discussions with

your father at all?

A. No, sir.
Q. No, sir, they didn't? I just want tb be clear,
because it was kind of a -- my question maybe wasn't

clear. Let me re-ask it.
Did vyour attorneys ever have any
digcussicons with your father?
A, No, sir.
Q. And if you look at number 6, I'm sorry, same
prage but number 6.
MR. LANGE: Page 5, number 67
Q. (By Mr. Abraham) Page 5, number 6, you will see
five boxes. If you look at the third box, it has a "Y"

in it and it says, "Injured party altered, repaired, or

12
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otherwise worked with an asbestos-containing product
such that the injured party was" -- looks like it's cut
off, but I think it's "exposed on a regular basis to
asbestos fibers." And that has a *"Y" in it, correct,
for "yegh?

A. Yes, gir, it dces have a "Y' in it.

Q. And the next cne alsgo has a "Y" in the box. It
says, "Injured party was employved in an industry or
occupatiocn such that injured party worked on a regular
basis in close proximity to workers who did one of moxre
of the three above activities."

Do you know where the information came for
them to check, put a "Y" in those boxesg?

A No, sir.

Q. If you turn to the page on number &, and you
see Number 1, it says, "Site plant where exposed: Name
of gite plant of asbestos exposure: EJ Garland,"
G-A-R-L-A-N-D. Do you sse that?

A, Yes, sir.

Q. Do you have any information about your father
being exposed at EJ Garland?

A, No, sir.

Q. Okay. Do you know where your attorneys got any

information tc say he was exposed to asbestos there?

A, Nc, sir.
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Q. And at the bottom, it gays the dates of those
exposures began 1 -- 01/1956 and ended 11/1956, correct?
A, Yes, s8ir, it says that at the bottom of the

page.

Q. Okay. Do you know why they put January 'Se,
through November '56, that your father was exposed to
asbestos from EJ Garland?

A, No, sir.

Q. And you don't have any information about that?

A, I don't know.

Q. And again, your attorneys never met your dad or

talked with him about any of his work; is that correct?

MR. LANGE: Objection, asked and answered,
but you can answer.

THE WITNESS: Do I have to or can I just
rely on your statement?

MR. LANGE: Well, no, you still have to
answer. I may have an objection every once in a while

or they may have some., It's jugt for the record and yeu

still --
A, Okay.
MR. LANGE: -- have to answer.
A. Okay. No. My attorne?s have never talked to
my dad.

Q. (By Mr. Abraham} Ckay. And if you turn the

14
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page on number 7, it says number -- at number 3,
”Occupatioﬁ at time of exposure: Carpenter." And
again, under number 6, the same two boxes as we just
went over are checked with a "Y"; ig that correct?

A, Yes, sir. The same two boxes are checked with
Y's

Q. And do you know where any of that information
came from to say your father was exposed to asbestog as
a carpenter?

A, No, sir.

Q. Ckay. Next page on Page 8, it has the site of
the plant where exposure occurred on the USS Braxton
{APA-138) . ©Now do you have any -- any information about

any asbestos exposure your father may have had when he
was on the USS Braxton?

A. No, gir.

Q. Do you know where your attormeys got that
information from?

A, My older brother, Bill, had done some research
for my dad related to when he was in the Marines, and he
had found cut that he had been on two transport ships.
Whether this is cne of them or nbt, I don't know. I
don't know what the names were. That's all I know.

Q. Ckay. And did you talk to Bill about what your

father did on the USS Braxton?

David Robescn January 24, 2011
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No.

Q. 50 is it, and correct me if I'm wrong, is it
your brother's understanding that your father was
exposed to asbestos when he was on the USS Braxton?

MR. LANGE: Objection, form, calls for

speculation, mischaracterizes testimony.

Q. (By Mr. Abraham) If you know.
AL No.
Q. Ckay. So, no, your brother did not -- your

brother doesn't think vour dad was exposed to asbestos
on the USS Braxton?

MR. LANGE: Objection, game
objection. You can answer if you can.

A Again, I have -- I have no clue what -- what --
I have no clue. I don't know.

Q. (By Mr. Abraham) Okay. Did you have any
conversationé with your brother after he found out this
information that your dad was on some trangport vessels
when he was in the military?

A. Just the fact that he found out that my dad wasg
on a couple of transports.

Q. Do you know why that information, I guess, was
turned over to your attorneys for his asbestos lawsuit?

A, Do I -- no, I don't.

Q. Do you have any information, other than what

16
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you told me about why the USS Braxton is identified in
this Asbestos Personal Injury Settlement Trust Proof of
Claim form stating that your father would have been
exposed to asbestos on that vessel?

A. No, I don't.

MR. LANGE: Obijection, form.
Excuse me, I'm sorry.
(By Mr. Abraham) That's okay.
Wag that too guick?

That's okay.

> o » o p

Do I need to rephrase that?

No, I don't.

Q. And again, on Page 9, relating to the Braxton,
it has those same two boxes that we've already discussed
as checked with a "Y" cr marked with a "y stating that
"The injured party altered, repaired, or otherwige
worked with an asbestos-containing product such that the
injured party was exposed on a regular basis to asbestos
fibers," and checked with a "Y" that "The injured party
was employed in an industry or occupation such that the
injured party worked on a regular basis in close
proximity to workers who did one or more of the above
three activities."

You have no information you can tell me as

Lo why your attorneys submitted about your father's work

17
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on the Braxton to this asbestos trust, do you?

A. That is correct. I don't have any information
that I can tell you about why those two boxes are
checked.

Q. Okay. And on Page 10, it mentions the USS --
it says "Shangi-La," but I imagine it's "Shangri-La."
Doeg that scund -- do you know?

A, I have no idea.

Q. Do you know the names of the vessels your
father gerved on?

A. Nc, sir, I don't.

Q. Your brother, Bill, would know that, though,
right?

ME. LANGE: OCbjection, form, calls for
gpeculaticn.

A, I -~

Q. (By Mr. Abraham} Didn't you tell me that your
brother, Bill, researched your father's military
gervice?

A, Yes,

MR. LANGE: Same objection.
A. Yes, I did.
Q. (By Mr. Abraham) And you said he found out he

wag on a couple of transport vessels?

MR. LANGE: Same objectiomn.
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military service if he researched it?

MR. LANGE: Same objection.

David Robegon : January 24, 2011
19
A. Yeg, I did.
Q. (By Mr. Abraham) So would he be the best
person, 1f I wanted to know what vessels those were,
would.Bill be the cne to -- to ask about?
MR. LANGE: Objection, form, calls for
speculation.
A, Again, I don't -~ I don't know.
Q. (By Mr. Abraham) You don't know 1if your brother

A, I -- I, you know, I just know he researched it.
0. Okay.
A, I can't tell you what he knows and what he

doesn't know.

May I get some more coffee? Would that be

.84 problem?

MR. ABRAHAM: Sure. No, we can take a
short break.
THE WITNESS: Real short. I'm just going
to f£ill up with some coffee and come right back.
MEK. ABRAHAM: I'm not going anywhere.
THE WITNESS: Okay.
0. (By Mr. Abraham) Okay. And on Page 11, with

regards to the USS Shangri-La, it has, again, the same
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two boxes that it had for the Braxton marked with a "y,
correct?

A, Yes, sir, the same two boxes on Page 11 of 20
are marked with v'g. ‘

0. And you don't have any information regarding
any -- any asbestos exposure your father may have had
when he was on the USg Shangri-La; is that correct?

A, That is correct, I don't have any information.

Q. Okay. If you go to Page 17 of 20, that has
your name, correct, David T. Robegon listed in this
form, doesn't it?

A, Yes, sir. It has my name listed on Page 17 of
20.

Q. Ckay. And on Page 18, under the first box
under "Smoking history," it says, "Has the injured party
ever smoked cigarettes?" It's marked with an "¥" in the
"no" box, correct?

A, Yes, sir, it's marked with an "X" in the "no"
box.

MR. LANGE: And that appears to be a
typographical error. We're not alleging that he wasn't
a smoker,

This one is kind of falling apart.

MR. ABRAHAM: You need another staple?

MR. LANGE: Yeah, I may just put it

20
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sideways.

MR. ABRAHAM: That was 3, right?

MR. LANGE: Correct, yes. I just don't
want that to come separated.

(Exhibit D-4 marked for identification.)

0. (By Mr. Abraham) Okay. And I handed you and
your attorney what's marked as DR-4 which is the Babcock
& Wilcox Asbestos Personal Injury Settlement Trust Proof

of Claim Form. And have you ever seen that document?

A, No, sirx, I have not,
Q. And 1if you turn to Page 2, under number 8,
again it has -- has vour name listed, David T. Robeson,

on the 4114 Medical Drive, Apartment 16307 in San
Antonic, Texas; is that correct?

A, Yes, sir, that is correct. It's got my name on
Page 2 cf 19.

0. Ckay. And -- but you have not seen anything --
any -- you have not seen this form in any manner prior
to teoday; is that correct?

A, That is correct, I have not seen this form

prior to today in any manner.

0. And then on Page 5 of 19 under occupation, it
has -- it says, "Occupation at time of exposure :
Mechanic." Do you know where your attorneys got that

information to put that your father was a mechanic?
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22

i No, gir, I do not.

Q. And again, the game two blocks marked with a
"Y" as in the previous form, they're also marked with a
"Y" on this cne, correct? Under number 57

A Yes, sir, uﬁder number 5 on Page 5 of 19, there
are twc boxes that are marked with Vv'g. |

Q. Ckay. And on Page 6 of 19, it has the exXposure
gite of EJ CGarland. And again, you don't have any
information about your fathef working around any Babcock

& Wilcox equipment or products at EJ Garland, do you?

A, No, sir, I do not.

Q. And do you know where your attorneys got that
information?

A No, gir, I do not.

Q. And on Page 7 df 19, again it has, "Occupation:
Carpenter." And you don't know where that information

came frem, do you?

A No, sir. On Page 7 of 19, T don't know where
that occupation of carpenter came from. . |

0. And you don't have any information regarding
the twe boxes under number 5 that are again checked with
a mynms

A, No, sir. On Page 7 of 19 under number 5 the
Ewo boxes marked with "Y," no, sir, I don't -- I don't

know why they're marked that way .
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Q. Ckay. And on Page 8 of 19, again it brings up
the USS Braxton and on Page 10 of 19, the USS -~ again,
it says "Shangi-La," but I believe it's "Shangri-~La,"
which I think is just a typo on the form.

But acgain, you don't have any information
or know how your -- why your attorneys -- gtrike that,

Do you know why vyour attorneys listed USS
Braxton and USS Shangri-La alleging your father was
exposed to asbestos, why they submitted that to the
Babcock & Wilcox --

MR. LANGE: Objection, form.

Q. (By Mr. aAbraham) -- Asbestos Personal Injury
Settlement Trust?

MR. LANGE: Objection, form.

A, No, sir, I do not |

Q. (By Mr. Abraham) And again, on Page 16 of 19,
it has you listed -- your name listed, David T. Robeson,
into -- that it is listed in the Babcock & Wilcox

Personal Injury Settlement Trust Proof of Claim Form,
correct?

A. Yes, sir, on Page 16 of 19 in this particular
document, it lists my name.

Q. And on Page 17, under the smoking history,
again, it's checked "No" where it gays, "Has the injured

party ever smcked cigarettes?" Is that correct?
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A Yeg, sir. On Page 17 of 19 of thig particular

document, it's checked "no.n

(Exhibit D-5 marked for identification.)

0. Okay. That's number -- DR-5 is the --

MR. LANGE: Which one is thig?

MR. ABRAEAM: Celotex. It says -- YOUu see
under 2, Celotex.

MR. LANGE: On the second page. I see
that, vyeah.

Q. (By Mr. Abraham) I hand you which is the
Celotex Asbestcs --

MR. LANGE: Oh, I gee.

0. {By Mr. Abraham) -- Settlement Trust Claim
form. Do you have any information about this Celotex --
do you have any information about what is contained
within the asbestos settlement trust form that wag
submitted to Celotex?

A, Nc, sir.

0. And if you turn to page -- it has a Page 4 at
the top, it's about, kind of little past midway down,
"Industry in which exposure occurred." Do you see -- ig

there a number 17 there?

A, Yes, s8ir, there is a number 17 on Page 4 under

where it says, "Industry in which exposure occurred.®

Q. And according to the code, 17 matches up with
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construction trades; is that correct?

A. According to the table above it, where it says
Industry Codes, there's a 17 and to the gide of that, it
says, "Construction trades."

Q. Ckay. BAnd if you turn to -- it's the page
right before the death certificate. Okay, in this
settlement trust, it says: "Celotex Corporation
Products Lists Exhibit B. The injured peréon was
exposed to one or more of the following products
manufactured and/cr distributed by the Celotex
Corporation," and the first one iz "Celotex Roofing
Productg.n

Do you have any information about your

father being exposed to asbestos from Celotex roofing

productg?
A, No, sir, T do not.
Q. The next one is Carey Insulating Cement. Do

you have any information about your father being exposed
to asbestos from Carey insulating cement?

A. Ne, sir, I do not.

0. And the third one is Carey Millboard. Do you
have any -- any information regarding your father being
exposed to asbegtos from Carey millboard?

A, No, sir, I do not.

Q. Careytemp Pipe Covering is the next one
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listed. Do you have any information regarding your
father being exposed to asbestos from Careytemp pipe
covering?

A, No, gir, I do not.

0. Careytemp Block Insulation, do you have any
information about your father being exposed to asbestog
from Careytemp block insulation?

A, No, sir.

Q. Careytemp Insulating Cement, do you have any
information regarding your father being exposed to
asbestog from Careytemp insulating cement?

A, Nc, sir.

Q. Careytemp MW-50 Cement, do you have any
informaticn regarding your father being exposed to
asbestos from Carey MW-50 cement?

A. Ne, sir.

Q. Carey MW-40 Cement, do you have any information

regarding your father being exposed to asbestos from
Carey MW-40 cement?

A, Ne, sir.

Q. Carey Fiberrock Felt, do you have any
information regarding vour father being exposed to
asbestos from Carey fiberrock felt?

i Nc, sir.

Q. Carey 7M Asbestos Shorts, do you have any

26




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

specific lists of products that say your father was
exposed to asgbestos from them?
MR. LANGE: Objection, form.

A, I have -~ I don't know,.

David Robeson January 24, 2011
27
information regarding your father being exposed to
asbestos from Carey 7M asbestos shortg?

A. No, sgir.

Q. Do you know what asbestos shorteg 1ig?

A. That's why I was smiling. No, sir.

Q. It's raw asbegtos.

A, No, sir.

MR. LANGE: Objection, form.

Q. (By Mr. Abraham) Spraycraft Fireproofing, do
you have any information regarding vour father being
exposed to asbestos from Spraycraft fireproofing?

A, No, gir,

Q. Carey Asbestos Rope, do you have any
information regarding your father being exposed to
asbestos from Carey asbestos rope?

A, No, sir.

Q. And Carey Asbestos Felts, do you have any
information regarding your father being exposed to
asbestos from Carey asbestos felts?

A, No, sir.

Q. Can you tell me where vyour attorneys got these
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0. {By Mr. Abraham) Is this the first time you've

seen that list?

A, Yes, sir.
Q. Do you know why your attorneys listed those
specific -- these are pretty --well, strike that.

Would you agree those are pretty gpecific
products by -- some of them by a number, MW-50 cement;
that's pretty specific, wouldn't you agree?

MR. LANGE: Objection, form.

A, I don't know.

Q. (By Mr. Abraham) Have you ever heard of any of
thosge products?

A, No, eir.

0. Do you -- and you have no information regarding
how your attorneys would know how your father was
exposed to asbestos from those products?

MR. LANGE: Cbjection, form, and asked and

answered,
A, No, s=ir.
Q. {(By Mr. Abraham) Would your brothers know?
MR. LANGE: OCbjection, form, calls for
speculation.
A, I don't know.
Q. (By Mr. Abraham) Have you talked to any of your

brothers about all thesge different trusts that we've
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been talking about so far?
A. No, s=ir.
(Exhibit 6 marked for identification.)
Q. (By Mr. Abraham) I'm going to hand you what is
-- 1've marked as DR-6 which is the Combustion
Engineering Trust Claim Form. Do you have any
information regarding the Combustion Engineering Trust

Claim Form and the contents within?

A, No, sir.
Q. On the first page where it says mailing
address, Medical -- 4114 Medical Drive, Apartment 16307,

San Antonio, Texas, that is your addressg, correct? Or
was your address?

A, That is correct, wasg my address.

Q. And if you turn to the page that has Section 5
at the top, again that has your name, David T. Robeson;
is that correct?

A, Yes, sir, Section 5 has my name.

Q. Is that your tax identification number that ig
listed there?

A, Yes, sir.

Q. If you turn to Section 7, 1t says exposure
site, site of exposure, "Railway Express."

Do you have any informatiocn regarding your

father being exposed to any either product or equipment
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from combustion engineering at Railway Express?

No, sir, I deo not.

No, sir.
-- for your attorneys to put that?
I'm sorry.

That's okay.

L & B O 0

Excuse me.

Q. Right. And just, it might be a good point, if
you know where I'm going to be going, you've heard my
questions, if you could, just let me finish.

A, I apologize.

MR. LANGE: And he's not fussing at you.

We all forget.

A. No, I -- I apologize. I'm sorry. I caught
myself.
Q. (By Mr. Abraham) It happens. You khow where

I'm going. VYou're ready to answer. I understand.
MR. LANGE: Just makes a cleaner record if

you pause.

A I understand. I -- I'm sorry, go ahead. Start

over. This is like a movie. Can we start this scene
over again?
ME. LANGE: This ig take 2.

Q. (By Mr. Abraham) Again, you do not have any

Do you know where that information came from --
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information regarding your father being exposed to
asbestos from combusticn engineering equipment or
products at Railway Express; is that correct?

A. That's correct. I do not have any information
related to this exposure. None.

Q. And in this form, there's under "Exposgure
Type, " there again are some boxes marked. Thege are a
little different than the other ones we'wve talked
about. The first box that has an "X" gays, "Claimant
altered, repaired, or otherwise worked with an asbestos-
containing product guch that the claimant was exposed on
a regular basis to asbestos fibersg. "

And again, you don't -- you don't know
where that information came from for your attorneys to
check that box, do you?

A No, sir, I don't.

Q. And where it says, "Claimant was employed in an
industry or occupation such that the claimant worked on
a regular basgis in closge preximity to workers who did
one or more of the above three activities," you don't --
you don't have any information on where your attorneys
got the information for them to check that box, do you?

A. No, sir, I don't.

Q. And the third box is checked "Other," but I

don't know what that means or why that box is checked,
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80 there's not a question there. It's just unclear as
to why "Cther" is checked.

On the next page, it says, "Exposure site
2, Great Atlantic and Pacific Tea Company, " and again
those same three boxes that we just talked about from
Railway Express are checked on this page. Would vou
agree with that?

A. Yes, sir. On thie page, it says at the top,
"Exposure Sice: 2.

Q. Uh-huh.

A, The same three boxes are checked that were
checked on the pFevious page.

Q. And do you have any information as to any
exXposure to asbestos your father may have had at the
Great Atlantic and Pacific Tea Company?

A. No, I don't.

Q. Do you heave any information as to where Your
attorneyslgot any information to list the Great Atlantic
and Pacific Tea Company as an exposure‘site to where
your father would have been exposed to agsbestosg?

MR. LANGE: Objection, form.

A No, T don't.
Q. (By Mr. Abraham) Ckay. Now, go to Exposure
Site 4. It says, "Site of Exposure, Service Station.n

Do you see that? Want to make sure we're on the same.
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Page?

A, Yes, sir. It says, "FExposure Site 4. Site of
Exposure, Service’Station."‘

Q. Ckay. And again, 1t says, "Exposure Type: CE
Exposure," with "CE" being Combustion Engineering. Do
you have any information as to your father being exposed
to asbestos from combustion engineering products or
equipment at a service station?

A, No, sir.

Q. Okay. And again, those same three boxes we've
talked about for the previous two exposure sites are
marked with an "X"; ig that correct?

A. Yes, sir. O©On this sheet marked, "Exposure Site
4," the same three boxes are checked.

Q. And do you have any information as to where
yvour attorneys had any information as to why -- strike
that.

Do you have any information where your
attorneys gathered any information that allowed them te
check those three boxes stating that your father was
exposed to asbestos from Combustion Engineering at a
service station?

MR. LANGE: Objection, form.

A. I'm waiting for him.

Q. (By Mr. Abraham)} Uh-huh.
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A, No, gir, I don't.

Q. Okay, Exposure Site 5. And it states,
"Occupation, Carpenter." &and it says, "Site of
Eprsure, U.5. National Guard." And again, the game

three boxes under expcsure type are marked with an "X, "
Do you see that?

A, Yes, sir. Exposure Site 5, same three boxes
are checked.

Q. Okay. Do you have any information as to your
father being exposed to asbestos from combustion
engineering products or equipment as a carpenter in the

U.S8. National Cuard?

A No, sir, I do not.

Q. Do you know where vour attorneys got that
information?

A. No, sir.

Q. Okay, Exposure Site 5, and that one has.a date

of Januvary 1lst, 1946; end date December 1lgt, 1947;
Occupation, Carpenter; Site Exposure, Unknown.

Do you have any information as to youxr
father being exposed to asbestos From combustion
engineering products or equipment between January lst of
1946 and December lst, 1947, as a carpenter?

A Nc, sir.

Q. And do you know where your attorneys would have
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gotten that information?

A. No, sir.

Q. same question regarding Exposure Site 7 which
says start date January lst, 1956, through end date
December 1st, 1957; Occupation, Carpenter; Site
Exposure, Unknown, again with the same three boxes
marked with an "X" under Exposure Type, CE Expogure.

Do you have any information as to your
father being exposed to asbestos from combustion
engineering productg or equipment as a carpenter between

January let, 1956 and December ist, 19577

A. No, sir.
Q. And do you know where your attorneys would have
gotten the information that your -- that your father

would have been exposed to asbestos from combustion
engineering products or equipment between January 1lst,
1956 and 1957, as a carpenter?

MR. LANGE: Objection, form.

Fi No, sgir.

0. (By Mr. Abraham) Exposure Site B, in this
document has the years January lst, 1950 through
December 1st, 1980; Occupation, Carpenter; Site of
Exposure, Auto Repair.

Do you have any information regarding your

father being exposed to asbestos from combustion
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engineering products or equipment between January lst,
1950 and December 1lst, 1980, as a carpenter doing auto
repaif?

A. No, sir.

Q. And do you know where your attorneys would have
gotten that information to put in this Form?

A, No, sir.

Q. Okay, Exposure Site 9 has the January let, 1943
through December 1st, 1946, as a carpenter in the U.Sg.
Marine Corps. With regards to combustion engineering
exposure, do you have any information regarding your
father being exposed to asbestos from combustion
engineering products or equipment between January let,
1943 through December 1st, 1946, asg a carpenter in the
U.5. Marine Corps?

A, No, sir.

Q. And do you know where your attorneys would have
gotten that information to put in this form?

A, Nc, sir.

Q. Exposure Site 10, has the years January 1lst,
1947 throﬁgh December 1st, 1981; Occupatibn, Carpenter;
Site of Exposure, U.S8. Post Office.
| Do you have any information regarding your
father being exposed to asbestos from Combustion

Engineering products or equipment between January lst,
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1947 and December 1st, 1981, at the U.S. Post Office?
“A. Nc, sir.
Q. And de you have any information where your
attorneys.got that information to put into this form?
A. No, sir.
(Exhibit 7 markéd for identification.)
Q. I'm handing you what's been marked as DR-7 and
on the transmittal form it says, "To Eagle Picher,"

P-I-C-H-E-R. Have you ever seen that document before

today?
A, No, sir.
Q. Have you ever heard of Eagle Picher?
A. Nc, sir.
0. Okay. And if you turn to the page that has --

it's marked at the top as Exhibit A, 1f you could look

at that page for me. If you see the box Chat says,

"Occupation Description 1," it's the second -- it days,
"Occupation Description 1." Do you see that box?

A Yes, gir, I do. |

Q. It states, "Carpenter-Claimant was a

carpenter. Claimant built scdffolding in various sites
inside the plants under and around pipes and boilers.
Claimant worked in the immediate vicinity of others
performing similar duties and various other craftsmen, "

MR. LANGE: That seems to be typographical
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error. I1'm not sure if that carried over from another
¢lient's information.

MR. ABRAHAM: Well, at the top of the
page, doesn't -- does it have the name, last name,
"Robeson, Jr., first name, William g.nv?

MR. LANGE: Right, and the first and
second box, the last name box and the job site box,
appear Lo apply to Mr. Robeson. I'm not sure what the
Occupation Description 1 applies to. That does seem to
be a mistake on our part.

Q. (By Mr. Abraham) Well, for purposes of today,
that is -- what I read is what it says on thig form,
isn't that correct?

A, Yes, sir. What you read under "Occupation
Degscription 1" under Exhibit A, yes, it says,
"Carpenter-Claimant was a carpenter. Claimant built
scaffolding," et cetera, et cetera, et cetera. Yesg,
sir.

Q. Ano, do you have any information regarding your
father building scaffolding at various sites ingide the
plants -- strike that.

Let me ask you: Do you know what meang,
"Claimant built scaffolding at various sites inside the
plants"?

A, No, sir.
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0. When théy gay, "at various sites inside the

plants," do you know what meang?

A, No, sir. 7

Q. Do you know what locationg that inferg?

i No, sgir.

Q. Right above the "Cccupation Degcription 1,V it
has job sites, and some of the sites listed say: "Great

Atlantic and Pacific Tea Company, Railway Express
Agency, U.S. Marine Corps, War Assets Administration,
National Guard, Jansen Service Station, EJ Garland, U.S.
Post Qffice, home remodeling, automatic mechanic work on
personal cars." Do you see that box?

A, Yeg, I see the box.

Q. Ckay. And then ﬁnder the "Occupation
Description 1," it states, "Claimant," who would be yocur
father, "built scaffolding at various sites ingide the
plants under and around pipes and boilers," and that he
also worked in the "immediate vicinity of others
performing similar duties and various other craftsmen. "

Do you have any information of your father
ever doing that type of work?

A, No, sir, I don't.

Q. Do you know where your attorneys got that
information to put it into thié form?

AL No, gir, I don't.
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MR. LANGE: Yeah, there are no plants
listed in the job site box, which isg why -- those two
boxeg. _

MR. ABRAHAM: Well, we've been discussing
in the pricr trusts exposure siées of Great Atlantic and
Pacific Tea Company, Railway Express, National Guard,
the service station, EJ Garland, so...

MR. LANGE: Ch, right. No, I'm just
saying that Occupational Description 1 talks about
plants, and I don't see any plants listed in the job
site box. That's all I'm saying.

Q. (By Mr. Abraham) Ckay. And if you turn the
page, the page, it says at the top, "Eagle Picher
Corporation Products List, Exhibit B. The injuréd

person was exposed to one" of the -- "one or more of the

following products manufactured and/or distributed by

the Eagle Picher Corporation.r
The first one says Eagle Picher 10§

Finishing Cement. Do you have any information regarding
your father being expcsed to asbestos from Eagle Picher
106 finishing cement?

A, No.

Q.  The next one is Eagle Picher 33 Insulating
Cement. Do you have any information regarding your

father being exposed to asbestos from Eagle Picher 33
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41
insulating cement?
A No, sir.
Q. The next one is Eagle Picher 43 Cement. Do you

have any information regarding your father being exposed
to asbestes from Eagle Picher 43 cement?

A No.

Q. The next one ig HiLo low cement. Do you have
any information regarding your father being exposed to
asbegtos from Hilo cement?

A No.

0. And the next one listed as HyLo Block Pipe
Covering. Do you have any information regarding your

father being exposed to asbestos from HyLo block pipe

covering?
A, No.
0. The next product is: Fagle Picher One-CO-- and

it's the little "@" Cement. Do you have any information
regarding your father being exposed to agbestos from the
Eagle Picher One-CQ Cement?

A No.

Q. And Super 66, do you have any information
regarding your father being expoged to asbestogs from
Super 667

A No.

0. Have you ever heard of any of those products
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42
prior te today?
A No.
Q. De you know where your attorneys got the
information to specifically list those products?
" A. No.
Q. Dc you héve any information of your father ever’

worked around anyone who used those products?
A I don't know.
Q. Would any of your brothers know?

MR. LANGE: Objection, form, calls for

speculation.
A. I don't know.
(Exhibit 8 marked for identification.)
Q. (By Mr. Abraham) Ckay. I hand you what's

marked as DR-8. This is the Owens Corning/Fibreboard --
it's F-I-B-R-E -- board Asbestos Personal Injury 'Trust
Proof of Claim Form. Okay. Have you ever seen that
document prior to today?

A NG, _

Q. And if you look at Page 3 of 30, again this is
similar to some of the other forms. Under number 8, it
does have your name listed under 8-A, correct?

A, Yes, on Page 3 of 30, under 8, it has my name
listed.

Q. Okay. And then it had your mailing address.
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That was the 4114 Medical Drive, Apartment 16307 in San
Antonio, Texas, correct?
A, Yes, i1t has my San Antonio, Texas address when
I was living there, vyes, gir.
0. And if you look at Page 6 of 30, some of it
might be two-sided.
MR. LANGE: I think this one is 6.
MR. ABRAHAM: Yeah.

MR. LANGE: Where it startse with 3,

Occupation?
MR. ABRAHAM: Correct.
Q. (By Mr. Abrzham! Under "Occupation at the Time
of Exposure," it says, "Mechanic." Do you know where

your attorneys got the information to put your father
was a mechanic to submit to the Owens Corning trust
and/or Fibreboard trugt?

A. No, gir.

0. And again on Page 7 of 30, the same two boxes
we have discussed in previous applications have a "y"
where it states, "Injured party altered, repaired, or
otherwise worked with asbestos-containing products such
that the injured party was exposed on a regular basis to
aébestos fibers." And, "Injured party was employed in |
an industry or cccupation such that the injured party

worked on a regular basis in close proximity to workers
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who did one or more of the above three activitieg."
Those two boxeg are marked with a "Y' on
this page, correct?

A, Yes, sir. On Page 7 of 30, item 5, there are
two boxes that are marked with Y's.

Q. And do you know where your attorneys got the
information for them to mark those two boxes at "Y" ag
it relates to the Owens Corning and/or Fibreboard
Asbestos Personal Injury Trust Proof of Claim?

i No, gir, I do not.

Q. And if you lock on Page 9 of 30, again it has
the name of the Site/Plant ag EJ Garland. Do you see
that?

A. Cn Page % of 30 under item 1 where it says
Site/Plant where exposure occurred, vyes, s8ir, name of
site/plant of asbestos exposure, it does say BJ Garland.

Q. And right at the bottom under number 2, 1t
says, "Date exposure began, January 1956. Date exposure
ended, November 1956." Ig that correct?

A, Yes, sir. On Page 9 of 30, item number 2, it
does provide a date of exposure and it does provide a
beginning and a date of exposure ending, ves, sir.

Q. And when you turn to page -- to Page 10 of 30,
it has that your father's cccupations was a carpenter

for the EJ Garland site, correct?
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A. On Page 10 of 30, number 3, it doeg list
occupation at the time of exposure as carpenter.

0. Ckay. And that was for the EJ Garland gite,
correct? Asg we established under Number 1, it saye,
"Name of site of plant is EJ CGarland"?

A, On Page 9 of 30, 1t ligts the gite as EJ
Garland. On Pagé 10 of 30, it liste the occupation as
carpenter.

Q. Okay. Do you have any information regarding'

your father being exposed to asbestos from any either

products or equipment from Owens Corning or Fibreboard

while working as a carpenter at the EJ Garland plant?

A No, sir.

Q. Do you know where your attorneys got the
information to state that your father was exposed to
asbestog --

Al No, sir.

Q. -- from -- from products manufactured by --
products or equipment manufactured by Owens Corning or
Fibreboard?

MR. LANGE: Objection, form.
A. No, sir.
Q. (By Mr. Abraham) And then looking at page --

when you lock at Page 13 and when you look at 17, and

I'1l see, 1f I don't ~- I don't think it will confuse
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you. If you see on Page 13, it has the USS Braxton and
on Page 17, again, the USS -~ again it says Shangi-La,
which I think is Shangri-La is the actual ship, which
we've ~-- we've discussed in the previous applications,
correct, the two vessels, the Braxton and the Shangri-
La?

A, Yeg. And in previous, whatever you want to

call these things, yes --

Q. Okay.
A, -- these have beean listed.
Q. and with regards to, on Page 14 of 30 and con

Page 18 of 30, as it relates to the two vegsels, the USs
Braxton and the USS Shangri-La, it has your father's
occupation as a carpenter; is that correct?

A, Yes, on both of thoge pages, it does list
occupation at time of SXpcsure as carpenter.

Q. Okay. ©Now, do you have any information
regarding your father being exposed to asbestos from any
products or equipment manufactured by Owens Corning or
Fibreboard when he worked as a carpenter on either the
USS Braxton or the USS Shangri-La?

A, No.

Q. Do you know where vour attorneys would have
gotten that information to put into these forms that

were submitted to the Owens Corning and Fibreboard
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Asbestos Personal Injury Trust?

A, Nc.

Q. And when you lock at Page 27 of 30, again that
has your-name David T. Robinson listed in this form,

doegn't it?

iy Yes, sir. On Page 27 of 30, my name is listed.

Q. And on the next page, 28 of 30, again where it
has, "Has the injured party smoked cigarettes," it'g
marked "No"; is that correct?

A. On Page 28 of 30, it has a check box and no.

Q. Ckay.

MR. LANGE: We've been going about an
hour. Would this be a good time for a quick break?

ME. ABRAHAM: Yes,

(Exhibit 9 marked for identification.)

(Recess from 11:28 to 11:40 A.M.)

Q. (By Mr. Abraham) Okay. I'm going to hand you
what I've mafked as DR-9 which is the Fuller-Austin
Asbestos Settlement Trust. Now, have you seen that

document prior to today?

A Nc.
Q. If look at the seccond page -- it might be
double-sided -- under 1.1, it has mailing address, "C/0

David T. Robeson, P.0. Rox 335, Chalmette, Louisiana

70044. And that would be you, correct?
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A. Yes, sir.
Q. And the P.O. box, was that -- was that tied to

a residential addregs or was it a P.O. box at a post

office?

A. A pogt office box at a post office.

Q. Do you remember the years you had the P.O. Box
33567

A, No, sir, I don't, not offhand.

Q. And under 1.6, again it has your name listed;

ig that correct?

A, Yes, sixr, on 1.6, it does.

Q. In the next page, it says part 2 at the top.
Part 2, "Diagnosed Asbestos-Related Injuries." Under
Section 2.3, "Smoking/Tobacco History," nothing is

marked; is that correct? It'g blank?

Al Under Part 2, "Diagnosed Asbestos-Related
injurieg"; 2.3, "Smoking/Tobacco History," I don't see
anything checked.

Q. And under Part 3 on the next page, under

Section 3.2, "Was the injured party exposed to ashestos-

containing products sold, installed, or removed by
Fuller-Austin Insulation Company?" There is a mark in
the "yes" box; is that correct? Or circled, "yes"
circled?

A. I'm gorry, would you repeat that again?
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49
Q. Under Section 3.2, under Part 3, it says, "Wag
the injured party exposed to asbestos-containing
products sold, installed, or removed by Fuller-Austin
Insulation Company? The -- there's a circle next to
"ves" and it has a mark in it; ig that correct?
A, Yes, on Part 3, 3.2, there's a circle with a
dot in it next to "yeg."®
Q. And under Section 3.32 it says, "Plant or
Site," and it has listed Great Atlantic and Pacific Tea
Company, Railway Express Agency, U.S. Marine Corps, or
Assets Administraticn, National Guard, Jansen Service
Station, BJ Garland, U.8. Post Office, home remodeling,
auto mechanic work on personal carsg."
You would agree what I just read to vou isg
. listed as the plants or sites as it relates to the
claims for exposure --
MR. LANGE: Objection, form.
Q. (Bj Mr. Abraham) To -- let me finish.

MR. LANGE: I'm sorry, I thought you were

done.
MR. ABRAHAM: Nec. I'm trying to word it.

A. You're worge than me.
Q. (By Mr. Abraham) -- for claims of exposure to

asbestos from the Fuller-Austin Insulation Company on

behalf of your father?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Robeson January 24, 2011

MR. LANGE: Objection, form. He said he's
never geen thig form before.

A, Part 3, 3.32 states, "Plant or Site." Yes,
there are a number of whatever you want to call them
listed. Yes, gir.

Q. And under Section 3.35, "Occupation," it has
listed that your father was a carpenter; is that
correct?

A. Part 3, 3.35 says, "Occupation," énd it has the

word "Carpenter® written.

Q. Or typed in, correct?
A, Excuge me, typed in, yes, gir.
0. And under Secticn 3.37 with a question, "How

closely did you work with asbestos-containing productsg

and materials sold, distributed, or installed by Fuller-

Austin at this exposure gite only?" There's a box that

hag a check in it that says, "Worked in a specific area

where Fuller-Austin ACM" -- for asbestos-containing

materials -- "were being installed or removed, " correct?
MR. LANGE: Objection, form.

A, Part 3, 3.37, there's a box that's checked, and
that box says, "Worked in a specific area where FA ACM
ware being installed or removed.™ Yes, that's correct.

Q. {(By Mr. Abraham) Now, with regards to the

plants or gites that are listed in Section 3.32 on this
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form, do you have any information regarding your father
being exposed to asbestos-containing products sold or
distributed or installed by Fuller-Austin at any of

thoge sites that are listed in Section 3.32 of thig

form?
A, No.
Q. Okay. Do you know where your attorneys got

information that your father was exposed to asbestos-
containing products or materials sold or distributed by
aﬁd/or installed by Fuller-Austin at the locations
listed in Section 3.232?

AL No.

Q. Let me ask you, in the document is a -- looks
like a report from a Richard B. Levine, M.D. Had you
ever geen that document before?

A, No, not that I'm aware of.

Q. Do you know who Richard B. Levine is, who loocks
like he's located out of Elking Park, Pennsylvania?

A, No, sir.

Q. Do you know if your father ever was treated by
Richard Levine, Dr. Richard Levine?

A. No, sir, I don't know.

Q. Do you know -- 1s it vou don't think he was or
you don't know one way or the other?

i I don't know.
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ME. ABRAHAM: Is this 107 I think, right,
10 is the next one?
MR. LANGE: 10, ves.

(Exhibit DR-10 marked for

identification.)

Q. (By Mr. Abraham) Okay. I'm going to hand you
what T marked as DR-10, which has DII Industries, LILC
Asbestos PI Trust Proof of Claim Form at the top. 2and
have you -- have you seen that document prior to today?

A No.

Q. And at the bottom of that first page, do you
see there's a box marked "Halliburton" that is checked
off?

A, On the bottom of Page 1 of 22, there's a check
box with "Halliburton-HAL" checked.

Q. And on Page 3 of 22, again that has -- you are
listed under Secticn 1.8 with the mailing address of
3570 Oak Harbor Boulevard, Apartment 738 in Slidell,
Louigiana. Is thét correct?

A. Yes. On Page 3 of 22, 1.8 has my name listed
and my previous Slidell residence.

Q. And if you look at Page 6 of 22, under Section
3.2, it has a "Name of Site," and next to that it says,
"EJ Garland." You would agree with me?

A Yeg, sir. Page 6 of 22, 3.2, name of gite
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shows EJ Garland.

0. And under that same section, it says, "Name of
product or operations: Plaintiff may have been exposed
to lightweight Cast 1C Micacrete 7 Refractory Cement
Agbestos Millboard." And then it says, "If so, please
see affidavit of exposure."

That's what 1t says there, doesn't it?

A. Yes, gir. On, what i1g it?
Q. 6 of 22,
A, 6 of 22 under "Name of Product or Operationg,"

it does say, "Plaintiff may have been exposed to
lightweight Cast 10 Micacrete 7 Refractory Cement
Asbestos Millboard. If so, please see affidavit of
exXposure, "

0. In the years, they have lisgted a date of
exposure began January 1956. Date exposure ended,
Novembar 1956, correct? |

A, Yes, sir. On 3.3, it shows the date of
exposure it begin and date of exposure that ended.

Q. Do you know what lightweight cast 10 micacrete
7 retractory cement asbestos millboard, do you know what
any of that is?

A, No, sir.

Q. Do you have any information with regards to

your father being exposed to agbestos from lightweight
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cast 10 micacrete 7 refractory cement asbestos millboard
at EJ Garland between January 1556 and November of 19567

A, No, sir.

Q. Do you know where your attorneys would have
gotten the information that your father would have been
exposed to asbestos from that product or products at EJ
Garland between January 1956 and November of 19567

MR. LANGE: Cbjection, form.

A. No, sir.

Q. {By Mr. Abraham) And under 3.6, it states the
"Injured party fabricated asbestos-containing products
such that the injured party in the fabrication process
wasg exposed on a regular basis to raw asbestos fibers. ™

Do you see that under Section 3.67

A. Yes, sir. 3.6, 1t says, "Injured party
fabricated asbestos—containing products such that the
injured party in the fabrication process was exposed on
a regular basis to raw agbestosis fibers,"” and it hag a
"Y" in the box next to that.

Q. Ckay. Do you have any information that your
father fébricated asbegtog-containing products at EJ
Garland between January 1956 and November of 195672

i No, sir.

Q. Do you have any information that your father

between January 1956 and November of 1956, when he
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worked at EJ Garland was exposed on a regular basis to
raw asbestos fiber during the fabrication of asbestos-
containing productsg?

A, No, sir.

Q. Do you know where vyour attorneys got the
information to mark the box with a "yn for "yeg" to
state that your father did in fact fabricate ashestosg-
containing productg?

MR. LANGE: Objection, form.

Q. (By Mr. Abraham} Such that he was exposed in
the fabrication prccess on a regular basis to raw
asbestog fibers?

MR. LANGE: Objection, form.

55

A. No, sir.
Q. (By Mr. Abraham) And it also states a box
marked with a "yr -- and you're happy -- you're happy --

just so we're clear, it's fine if you want to repeat

when I ask you if that's what it says, but I'm -- the

reason I'm doing that is to make sure you're where I am

when I'm going to follow it up with a question. You're
more than free if you want to repeat it; that's fine.

But the reason I'm doing that is because T'm going to

follow it up with a question.

A, Okay.

Q. S0..
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MR. LANGE: And you're free to answer
however you're most comfortable.

0. (By Mr. Abraham) Exactly. But I'm just trying
to explain I'm making sure we're looking at the same
thing and then I'm going to follow it up with a
question.

Now, there's a box that's also marked with

a "Y" that states, "Injured party altered, repaired, or

otherwise worked with asbestos-containing products such

that the injured party was exposed on a regular basis to.

raw asbestos fibers." Now, you see where T am on that
page?

A, Yas, sgir.

Q. Okay. ©Now, do you have any information that

your father, between January 1956 and November of 1956,
when he worked as a carpenter for EJ Garland, either
altered, repaired, or worked with asbestos-containing
products such that he was exposed on a regular basgis to
raw asbestos fibers?

A No, gir.

MR. LANGE: Objection, form.

Q. (By Mr. Abraham) Ckay. And do you know where
your attorneys would have gotten the information to
state that your father did in fact do that, that they

marked that box with a "yn?
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MR. LANGE: OCbjection, form.

A, Nc, sir.

0. (By Mr. Abraham) Now, it also, there's a box
marked with a "Y" that states, "The injured party was
employed in an industry or occupation such that the
injured party worked on a regular basis in close

proximity to workers who did one or more of the above

three activities." Okay. ©Now, you see where I am
on the -- on the page?
A, Yea, sir.
Q. Now, do you have any information to state that

when your father worked at EJ Garland between January
1956 and November of 1256, that he worked on a regqular
basis in close proximity to workers who may have worked
with asbestos products or raw asbestos fibers?

A, No, gir.

Q. And do you know where your attorneys would have
gotten the informaticn to state your father did work
around -- work in closge proximity to workers who did in
fact werk with asbestos-containing products, including
raw asbestos fibersg, when he worked for EJ Garland
between January 1956 and November of 19567

MR. LANGE: Objection, form.

A, No, sgir.

Q. (By Mr. Abraham) Now T'm looking on Page 9 of
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22. Make sure we're on the page that says, "Name of

Site: Varioug brake jobs." We're on the same page-?
A. Yes, sir.
Q. And again, it states on the under "Name of

Product or Operationg," do You see where it stateg,
"Plaintiff may have been exposed to lightweight Cast 10

Micacrete 7 Refractory Cement Asbestos'Millboard, if so,

please gsee affidavit of exposure." Do you see where it
says that?

A, Yeg, sir.

Q. And it has the dates of exposure, December 1956

and exposure ended December 1979; and occupation at time
of exposure, mechanic.
And under 3.6, it has, again, the two --

two boxes with the "Y" checked off. Do you see that on

the page?
A, Yes, sir, I do.
Q. Now, do you have any information regarding your

father being exposed to asbestos, including raw asbestos
fibers deoing various brake jobs and being exposed to, it
looks like, the lightweight cast 10 micacrete 7
refactory cement asbestos millboard between December of
1856 and December of 1979, as a mechanic?

MR. LANGE: Objection, form,

A, No, sir.
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Q. (By Mr. Abraham) Ckay. Do you know where your
attorneys would have gotten the information to make that

statement that's in this form?

A No, sir.
Q. Do you have any information regarding the same
brake, various brake jobs that -- of vour father, either

working around workers who may have worked with the
lightweight cast 10 micacrete 7 refactory cement

asbestes millbcard between December of '56 and December

of '797
A, No, sir.
0. Okay. 2nd you don't have any information as to

where your attorneys would have gotten the information
to make that statement, do you?

A, Ne, sir,

Q. Now, again starting on Page 12 of 22, and on _
Page 15 of 22, where you again have the USS Braxton and
the USS Shangri-La with your -- your father's occupation
code at the time as a carpenter. And just to be clear,
for the Braxton, they have the date of exposure between
July of 1944 and ended December 1945. And on the
Shangri-Ta, January 1943 and ending July of 1944,

And again, the -- ag it relates to your
father's work on the Braxton and Shangri—La, they have

three boxes checked under Section 3.6, with the first
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one being -- they have it marked with a ny "Injured
party fabricated asbestosg-containing products such that
the injured party in the fabrication process was exposed
on a regular basis tc raw asbestog fibers."”

The second one states, "Injured party
altered, repaired, or otherwige worked with an asbestOSH
containing product such that the injured party was
exposed con a regular basis to raw asbestog fibers."

And the third box marked with a "Y" savys,
"Injured party was emplcoyed in an industry or occupation
such that the injured party worked on a regular basis in
closge proximity to workers who did one or more of the
above three activities."

Now, with regards to the USS Braxton and
Shangri-La, you would agree that that's, what I've just
read tc you, is contained in this form?

A, Yes, I'd agree that what you just read to me is
contained in this form.

Q. And again, it has that game product under "Name
of Product or Operation: Lightweight Cast 10 Micacrete
7 Refractory Cement Asbestos Millboard."

Now, do you have any information with
regards to your father either when he was on the USS
Braxton or the USS Shangri-La of being exposed to

agbegstos in the manners indicated under Section 3.6 to
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-- to that product, the lightweight cast 10 micacrete 7
refractory cement asbestos millboard?
MR. LANGE: Objection, form.

A, No, I do not.

Q. (By Mx. Abraham) Okay. Do you have any
information as to where your attorneys would have gotten
the information to make that statement in this form?

A No, I do not.

Q. 'And on Page 19 of 22, again under smoking
history, "Has the injured party ever smoked
cigarettes?" The '"no" box is marked; is that correct?

A Page 19 of 22, part 7, smoking history, that is
correct, "no" box 1s checked.

Q. Ckay.

ME. ABRAEAM: I think we're up to Number
11.

(BExhibit DR-11 marked for identification.}

EXAMINATION
BY MR. WILLIAMS:

Q. We're going to hand you now a document marked
DR-11. 1If you lock at the bottom, you will see a box
checked "Harbison-Walker"?

A Yes, sir, on Page 1 of 18 at the bottom,
Harbiscn-Walker (HW) and there's an "X" in the box.

Q. Okay. And if we turn to Page 3 of 18 of that
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document, under Section 1.8 and following, that's you
that's listed there, correct, David T. Robegon, along
with your San Antonic address at the top?

A, Yes, on Page 3 of 18, Section 1.8, that's my
name and my previous address in San Antonio.

0. All right. Now, if we continue on to Page 6 of
18, under Séction 3.2, we have a Name of S8ite listed as
EJ Garland, and under "Name of Product or Operations,”
it notes that "Plaintiff may have been exposed to
Lightweight Cast 10 Micacrete 7 Refractory Cement and/or
Asbestos Millboard. If so, please see affidavit of
exposure." That information is -- ig listed under
Section 3.2, correct?

A, Page 6 of 18, Section 3.2, yes.

Q. Okay. And under Section 3.3, the date of
exposure for the aforementionad was January 1956, ending
November 1956, correct?

A, On 6 of 18, Section 3.3, ves.

Q. Okay. And then Section 3.4, it lists the

occupation at the time of exposure as carpenter,

correct?

Al On 6 of 18, 3.4 lists occupation as carpenter,
ves.

Q. Okay. ©Now, moving a little further down onto

Section 3.6, we have two boxes that are marked with the
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63
letter "¥," correct?

A. Page 6 of 18, section 3.6, yes, there are two
boxes that have "Y" in them.

0. Ckay. Ancd the first box with the "¥Y" would --
reads, "Injured party altered, repaired, or otherwise
wbrked with an asbestos-containing product such that the
injured party was exposed on a reguldr basis to raw
asbestos fibers.m

And then the second box marked "¥" reads,
"Injured party was employed in an industry or occupation
such that the injured party worked on a regular bagis in
cloge proximity to workers who did one or more of the
above three activities." Those two boxes are the ones

that I just read that are in fact marked with "Y,6"

correct?
MR. LANGE: Objection, form.
A Yes.
Q. (By Mr. Williams) Okay. Sir, concerning your
father's -- do ycu have any personal kgowledge

concerning vyour father's work at EJ Garland between
January 1956 and November 1956, where he was exposed to
lightweight cast 10 micacrete 7 refractory cement and/or
asbegtos millboard?

A No .

Q. Ckay. Do you know whether or not your
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attorneys have any of that information?
AL No.
Q. Okay. Do you know why your attorneys have

cited that infermation on this particular form?

A No.

Q. Okay. Have you ever seen this form before,
sir?

A No, sir.

Okay. And concerning those two boxes that we
just discussed marked "Y," do you have any personal
knowledge regarding the information in those --
contained in the sentences that the are marked "Y"?

AL No, sir.

Q. Okay. Dc you know whether your attorneys have
any of that information?

2. No, air.

Q. Okay. And do ycu know why vour attorneys
completed or marked those two boxes with a "Y"?

A, No, @ir.

Q. Now, I'm gcing to turn your attention to Page 2
of 18, and again, we're going to be looking at the same
gectiong, 2.2, "Name of Site, EJ Garland." Under that
same section, "Name of Product or Operations,
Lightweight dast 10 Micacrete 7 Refractory Cement and/or

Asgbestog Millboard, " and under Section 3.3, "Date of
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6bh
exposure beginning September 1956, and ending October of
1957." That information is corxrect as I have read it to
you?

MR. LANGE: Obkjection, form.
A. On Page 9 of 18, the information you've read to

me is the information that ig typed on this particular

form.

Q. (By Mr. Williams) Okay. And under Section 3.4,
the occupation is listed as carpenter, correct?

A. 9 of 18, Section 3.4, "Carpenter" ig the name
or the word that is typed on under 3.4.

Q. Okay. And in Section 3.6, we have two
sentences that are marked with a letter "Y" and those
are the same two sentencesg that we have just discussed
concerning EJ Garland just a moment ago, correct?

A Yes, that's correct,

Q. Ckay. In fact, the only difference that we

have on this page, Page 9 of 18 as opposed to the Page 6

of 18 we previously discussed ig the exposure periods,
correct?
A, From what I can gee, on 6 of 18, i1t shows the

date of exposure began 1 of '56; it ended 11 of '56.
And on 9 of 18, it ghows date of exposure began 12 of
'56, and it ended 10 of '57,

Q. Okay. Do you have any personal knowledge
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concerning your father's employment at EJ Garland
between December 1956 and October 1957, involving his
work with lightweight cast 10 micacrete 7 refractory

cement and/cr asbestos millboard?

A, No.,
Q. Ckay. Do vou knew whether the attorneys have
any information concerning that -- your father's work

with those products?
A, I den't know,

Q. Okay. And do you know why your attorneys

- indicated those products for that employer during that

particular time period?

A. I don't kncw.

0. Okay. Concerning the information that's noted
in the two boxes marked "Y," while employed with EJ
Garland between December 1956 and October 1957, do you

have any personal knowledge regarding that information?

A, No, I don't.
Q. Okay. Do you know whether your attorneys have
any personal knowledge -- or do you know whether your

attorneys have any information regarding those two boxes
that are checked?

A. I don't know.

Q. Okay. And do you know why your attorneys would

have indicated "veg" in those two boxesg?
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A. I don't know.

Q. Okay. On Page 14 of 18, it's your name that is
listed there under part 6, correct, sir?

A, On Page 14 of 18, part 6, yes, that's my name.

0. Okay. And then on Page 15 of 18 under part 7,
"Smoking History," the box marked "no," "Hag the injured
party ever smoked cigarettes," correct?

A. 15 of 18, part 7, "Smoking history," correct,
the box "no" is the one with the "X" next to it.

Q. Okay. Also, the box 7.2, "Has the injured
party ever smoked cigars," that box iz also checked
'"no," correct?

A. That is ceorrect. 7.2, "Smoked cigars," has an
X" by the word "no."

Q. Ckay. But you do know your father to be a
smoker, sirx, to have been a smoker?

MR. LANGE: We're certainly not claiming
he wasn't a smoker.

A Yes.

Q. (By Mr. Williams) Do you know your father to
have been a smoker, gir?

A Yes.

(BExhibit DR-12 marked for identification.)

MER. ABRAHAM: Just so we're clear, for

DR-12, we have two documentg; I think they are the
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game. The claimant ID -- the claimant ID number is the
game. There's two documents that say 1 of 2 and 1 of
2. Do you want to look at it?

MR. LANGE: No. Y'all can ask him
whatever guestiocns.

MR. ABRAHAM: I think that's the same. I
think that's related to game trust, though.

Q. (By Mr. Williams) All right, sir, we've just
handed you now another document marked DR-12, and under
claim there, if you see the words "Claim Information" at
the top right under "Trust," it notes Manville, correct?
Iz that correct sir?

A. Page 1 of 2, employment information, trust, it
gays Manville.

Q. Ckay. And if we go a couple of boxes down,
there's the word -- or excuse me -- the box
"Repregentative" and your name is listed in there,
correct, sir?

A, Yeg, 1 -- 1 of 2, "Representative," it has my
name.

Q. Ckay. And would it bother you to go back up to
claim infermation. Under "Claim Status," it notes,
"Settled Paid," correct? v

A, Yeg. On Page 1 of 2 under "Claim Information,

Claim Status,” the wcrd "settled paid" are next to it.
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Q. Sir, do you recall receiving any settlement
proceeds from any trust named Manville?

MR. LANGE: Objection, form.

A, No.
0. (By Mr. Williamg) Okay. Have you ever been
adviged -- well, strike that.
Have you ever seen this document before
today?
A. No.
0. Have you ever been advised that a trust named

Manville has been settled?

MR, LANGE: 2And are you asking about
conversationg he's had with his attorneys because we're
going to object to the extent that vou're asking about
anything, any privileged communications. You can
certainly ask him if he's aware of whether or not it's
been gettled with Manville.

MR, WILLIAMS: That's a fair question.

Q. {By Mr. Williams) Are you aware of whether or
not -- I understand you haven't received any settlement
proceeds from a trust named Manville. Are you aware
whether or not a trugt named Manville has been settled?

A No.

Q. Turn to Page 2 of 2 of that document, just the

immediate following page. Under "Smoking Information,™
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it cites the word under Smoker, "yes," correct?

A, Page 2 of 2, "Smoking information," it says
smoker, ves.

Q. All right. Alcng with the Quit Year of 1990,
correct?

A, There ig a year 1990, marked under Quit Year,
yes.

Q. Turning to the next page, it's also marked 1 of

2, but it's titled 2002 TDP CDT Summary. Do you see

that page, sir?

A. Page 1 of 2, TDP CDT Summary?

Q. Yes.

A. Yeah, I'm looking -- I'm looking at a page
that's got that on it, ves.

0. Okay. If we look down, we see CDT Value,
$26,250. And then underneath that, "Claimg status,
Jettled Paid," correct?

A, Yez, I see that.

0. Ckay. Sir, do you recall receiving any

settlement funds or being made aware of any settlement

of a value of $26,2507
A. No. |
Q. Ckay. Looking further down under CDT

gquestiong, it stateg under number 2, "Claimant Name:

William S. Robegon, " and that's your father, correct?
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71
A. Well, my father is William S. Robegon, Jr.
0. Okay. Well, if you read further down, you see
number 3, "Deceased 1." Does that shed any light to you

as to which William S. Robeson is being referred to?

A, My -- my father's father was named William S.
Robeson and he's deceased also.

Q. Okay. What about at the very top of that page
where it says, "Claimant, William S. Robegon, Jr."?

A, Very top of the page says, "Claimant, William
5. Robegon, Jr."

Q. Okay.

A. That would be my dad.

Q. All right. Regarding numbers 5 and 6 under the
CDT guestiong: "Years of first exposure, 1943, Years of
Exposure, 26," did you provide any of that information

to your lawyers?

A. Nc.

Q. Do you know where your lawyers would have
obtained this information?

A, No.

Q. And do you know why it's included on this

particular form?
A No.
Q. And turning to the last page of the document

handed to you, under number 14, "Choose the physician




10

11

12

13

14

15

16

17

18

19

20

21

23

24

25

David Robeson January 24, 2011

who wrote the report and enter the report date." And it
cites Kradin; Richard, Boston, Massachusetts. And then
there's a date, June 3rd, 2008.

Is that -- do you see where that's noted
there, gir?

A, On Pacge 2 of 2 of this particular document,
number 14, vesg, it doeg have those\names and that
particular date.

Q. Ckay. Are you aware of your father ever
treating or being examined by a Dr. Richard Kradin?

A. No. |

Q. Ckay. Have you ever reviewed any report that

Dr. Richard Kradin would have prepared regarding your

father?
A, The name 1is not familiar, no.
0. Okay. That was my next question. As you sit

here today, have you ever heard that name, Dr. Richard

Kradin?
A It's not familiar, no.
(Exhibit DR-13 marked for identification.)
Q. (By Mr, Williams) I'm going to hand you another

document marked DR-13 and it's labeled KACC Asbestos
Persgonal Injury Trust. And, sir, on the very first page
there, under section 1, down to mailing addresg, C/0

David T. Robegon, and the 3570 Oak Harbor Boulevard
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address, that's you, sir? That's your former address in

Slidell®?
A, Yeg, sir.
Q. Have ycu ever seen this document before today?
A, No, sgir.
Q. Again, if we -- you turn to the fifth page;

Section 5, "Personal representative," again, that would
be your name that's listed there, sgir?

A, Section 5, "Personal representative," yes, sir,
that's my name. |

Q. If we turn to the last page there, Section 11,
"Medical reports," there's a physician name R. E.
Treuting. T-R-E-U-T-I-N-G. Do you see that, sir? Did
I read that correct?

A, Section 11, "Medical Reports, Physician Name,
R. E. Treuting," ves, gir,.

Q. Ckay. Have you ever reviewed any report
written by a Dr. R. E. Treuting?

MR. LANGE: Objection, form.

A. Not that I can remember.

Q. (By Mr. Williameg) Okay. Have you ever heard
the name R. E. Treuting before today, sgir?

MR. LANGE: CObjection, form.

Excuse me, excuse. I am familiar with a
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biopsy report. I just don't remember the name. Okay.
This biopsy report here which came from his -- his
physician, Dr. Crosby, and it is -- does have
Dr. Treuting down here and it does state that the
diagnosis was mesothelioma.
Q. Have you seen that report before today?
A. Yes, sir.
ME. ABRAHAM: And to be clear, we're
talking about the June -- what's the date on that?
A. May I read it?
MR. ABRAHAM: 'Is it June 20, 20017
A. Ch, I'm sorry, there's a log-in date here that
says 06-20-2001. VYes, sir, this one. Thig one right
here, this pathology number. Do I need -- should I read
that too?
MR.. ABRAHAM: DNc, the date.
Al I'm sorry.
MR. ABRAHAM: The date was, I believe,
June 20, 2001.
MR. LANGE: Yes.
A. That was in a -- that's in one of your other --
that was --
MR. WILLIAMS: And just for the sake of
clarity, we'll be clear, the -- the report that

Mr. Robeson just referenced was attached to the exhikit
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previougly marked as DR-9.
MR. LANGE: Any more on this one or are we
on to the next one?

MR. WILLIAMS:_ Off the record for a

second.
(Brief digcussiocn off the record.)
(Exhibit DR-14 marked for identification.)
Q. (By Mr. Williams) All right. Let's talk about

another document we just handed you marked DR-14 labeled
up top U.5.G. If we turn to the second page, 2 of 24,
under Section 8, gir, is that your name and your San
Antonic address noted under Section 87

A, Yeg, that 1ig.

Q. If you would turn your attention to Page 7 of
24, if we look down at the name of Site/Plant of

exposure, it lists EJ Garland. Do you see that, sir?

A Yes, sir, 7 of 24, 1, Site/Plant, it shows EJ
Garland.
Q. Ckay. And date of exposure under number 2,

January 1956 through November of 1956, and then under

Section 3, the occupation at time of exposure,

carpenter. Is that correct, sir?
A. Yes, sir, Page 7 of 24, yes, sir.
Q. Okay. And on Page 8 of 24, the industry in

which the exposure occurred in number 17 is noted, and
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if we look at the -- the list of industry codes below 17
tells us it's "construction trades," is that correct,
sir?

A, According to this document, vyes, sir.

0. Okay. And then under Section 5, we've got two
boxes marked with a "Y," the first being "Claimant
altered, repaired, or cotherwise worked with an asbestos-
‘containing product such that the claimant was exposed"
to regular -- "was exposed on a regular basis to
asbestos fibers."” And the zecond box being, "Claimant
was employed in an industry or occupation such that the
claimant worked on a regular basis in close proximity
with workers who did one or more of the other three
activities. Did I accurately read thoge two boxes
marked with a "Y," s&ir?

A, Yeah, except my copy doesn't have a few of
those words to the side.

0. I think there's an issue. Yeah, it may have
gotten cut off there on the side.

A. Yes, sir.

Q. Do you have any personal knowledge regafding
your father working at EJ Garland between January 1956
and November of 1956, as a carpenter where he would have
altered, repaired, or worked with an asbestog-containing

product cor within the proximity of others that worked
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with asbestos-containing products?

A. Nc.

Q. Okay. Do you know whether or not your
attorneys had any information regarding that?

A, I don't know.

0. Ckay. And do you know why your attorneys would
have indicated this information or cited this
information listed in this from?

A, No, I don't know.

Q. Have you ever seen this form before today?

A, No, sir.

Q. We're going to treat the ‘next couple of pages
kind of at the same time. On Page 10 of 24 and 13 of
24, both the USS Braxton and the USS Shangi-La, but we
‘belive that to be Shangri-La, are noted as ships that
your father would have worked on, correct?

MR. LANGE: Objection, form.

0. (By Mr. Williams) That's what's cited in the --
in these documents I've Jjust referenced, correct?

A. I don't know what my dad did or didn't do on
these ships. But, yes, if your -- if your question is
asking me if this documents lists those ships, ves, this
document doeg ligt those sghips.

Q. Okay. And concerning the USS Braxton, if you

loock at Page 10 of 24, the date of exposure is cited as
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July 1944 through December 1945, and the occupation at
the time of the exposure was a carpenter, correct?

A, This document, Page 10 of 24, does show that
information.

Q. Okay. And on Page 13 of 24, the document
indicates that aboard the Shangri-La, the date of
exposure beginning would have been January 1943 and
exposure ending July 1944, and the occupation at the
time of exposure as carpenter?

MR, LANGE: Objection, form.
A, Yeg, on Page 13 of 24, it does have that

information documented.

24 and 14 cf 24, the industry in which those exposures

correct? Page 11 of 24 and 14 of 24.

MR. LANGE: It's double-gided, so I think

A. Ch, okay, I'm sgorry. I went back and looked
too far. I was like -~
Q. No problem.
MR. LANGE: That's okay.
A, Yesa., On Page 11 of 24 and on Page 14 of 24,
doeg show under number 4 and number 21 and under

industry codeg 21 has the word “"Military" next to it.

Q. (By Mr. Williams) Ckay. And then on Page 11 of

occurred is cited as number 21, which would be military,

it
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0. (By Mr. Williams) Okay. And on those same two
pages, 11 and 14 of 24, we have the same two boxes
marked with a "Y," correct?

A. Yag, sir.

Q. Okay. Now, gir, as you sit here today, do you
have any persgonal kncwledge that your father was aboard
the USS Braxton and USS Shangri-La -- and I'll break
down the years -- for the Braxton, July 1944 through
December 1945, as a carpenter; and for the Shangri-La,
from January 1943 through July 1944, as a carpenter, and
he was exposed to asbestos. Do you have any personal
knowledge of that, sizx?

MR. LANGE: Cbjection, form.

A, No, I do not.

Q. (By Mr. Williams) Ckay. Do you know whether or
not your attorneys have any such knowledge?

A, I don't kncw.

Q. And do you know why your attorneys cited that
information on .thig particular trust application form?

A. I don't know.

Q. If you look at Page 21 of 24 under part 6,
would that be your name that's cited on the form, sir?

A, On Page 21 of 24, part 6, yes, that appears to
be my name.

0. Okay. And then on Page 22 of 24 under part 7,
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smoking history, the two boxes, one'regarding smoking of
cigarettes, the second regarding smoking of cigars, the

"no" box i1s indicated for both, correct?

A. That is correct.

Q. Okay. 3But you do know your father to be a
smoker?

A. Yes.

Q. Okay .

ME. ABRAHAM: I think for the record, I
had a --

MR. LANGE: Are we golng back to the
earlier one?

MR. ABRAEAM: I think I've already covered
the questions regarding Owens Corning Fibreboard but I
just want to attach for clarity, I think you had two
separate, one's for Oweng Corning, one's for Fibreboard,
where the forms are identical; it's Jjust one box is
Owens Corning and one says Fibreboard. So I would like
to just make this --

MR. LANGE: It'g fine to attach it.

MR. ABRAHAM: Because I've already asked
questions about both.

MR. LANGE: Sure.

MR. ABRAHAM: I just need to know what the

number for Owensg Corning and I'll just make this an 3,
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MR . LANGE: 15, I want to say.
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gsince my questions were related.

MR. LANGE: Dc vyou remember kind of early,
middle, or late?

MR. WILLIAMS: 8, I believe.

MR. LANGE: That helps.r

MR. ABRAHAM: Do you have 8? Is that the
Oweneg Corning?

MR. LANGE: Yes. '

MR. ABRAHAM: Okay. Then I will make this
one 8-A,

(Exhibit 8-A marked for identification.)

MR. WILLIAMS: While you're doing that,

I'm going to continue.

MR. LANGE: Are we on the same one or the
next one?

MR. ABRAHAM: Well, I think this isg the
only other one I had and it's 1 of 1, so I assume this
must be a form in and of itself.

MR, LANGE: Could be.

MR. ABRAHAM: Because I discussed this
one. It says 1 of 1 go this has to be -- I think this
is the last one. Since we put that one with this one, I
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(Exhibit DR-15 marked for identification.)

0. (By Mr. Williams) All right. Mr. Robeson,
we'll hand you another document that we've marked as
DR-15, a one-page document. The very first title of it
is claim -- Claim View Detail Report, and in the center
of the document, it's noted, "Asbegtos Litigation.
Status against ACMC or National Gypsum Company as of
June 16, 2000."

First off, sir, did you -~ do you see that
information that I just read; did vou follow me?

A, Yes, sir. Kind of midway down, it says,
"Asbestos Litigation," and it says, "Status against ACMC

or Naticnal Gypsum Company as of June 16, 2000," vyes, I

see that.

Q. Ckay. Have vou ever geen this document before,
sir?

A, No, gir.

. Ckay. Do you have any -- well, under Claimant

Representative, is that your name listed there along

with your San Antonic former address?

A Up at the top?
0. Yeg, air.
A, Yes, sir. That is my -- appears to be my name

and my previcus San Antonio address.

Q. Okay. Under "IR Factors" there, do you see the

David Robeson January 24, 2011
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words, "Smoking Status:" "How many years:" "Average
packs a day:" "Date last smoked:" Do you see those
words, sir?

A, Yeg, gir, I s8ee those words.

Q. Okay. And is there any information provided
for any of those -- those words we just read through?
Let me break it up.

"Smoking status," is any information
provided?

A. I'm not sure I understand the question.

Is anything written after --

A, Oh, you're asking mé, veah.

0. If that form contains any information --

A, Tc the right side of the colon?

Q. Correct.

Al Okay. I'm scrry, I just --

Q. No problem.

A. I did not undersgtand. I was trying to get
clarification.

Q. Not a problem.

A. So when I look at this particular form and I
lock at "Smoking status:" I gee nothing provided to the
right side.

Q. Okay. And for, "How many years:" ig there any

information provided?

David Robesocon January 24, 2011
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A, No, sir,

Q. "Average packs a day," i1s there any information
provided?

A. No, sgir.

Q. and for "Date last smoked,”-is there any
information provided?

A, Ne, sgir.

Q. Okay. Under "Exposgure to Agbegtos," it looks
like there's an exposure began January 1lst, 1950 and
exposure ended January lst, 1979, And then "State of
Greatest Exposure: LA." Did I read that correct, gixr?

A, Yeg, =ir.

Q. Under Exposure to Asbestos?

A, Yeg, sir, that's what I see on this form.

Q. Okay. And a little further down, under

"Occupation," there's a number 12, Carpenter. And then
"Industry," the number 9, Military.

And the date the NGC -- excuse me -- NGC
exposure begén was January 1lst, 1950, and the NGC

exposure ended Januvary lgt, 1979. Did I read that

accurately, sir?

A. Yes, you've read the words that are on this
form.

Q. Ckay. Do you have any personal knowledge that

'your father as a carpenter in the wmilitary between
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January 1lst, 1950 and January 1st, 1979, would have been

exposed to any National Gypsum Company product?

A. No.

Q. Do you know whether your attorneys have any
such information?

A. No.

0. Do you know why that information is listed on
this form?

A. I have no idea.

Q. Have you ever heard of the National Gypsum
Company Trust before today?

Al No.

0. Earlier today, sir, we discussed the Eagle
Picher Trust. Do you recall that? Do you remember us

discussing Eagle-Picher?

A. In one ¢f these -- in one of these documents?

Q. Yes, sir.

A, Yeg, sir.

Q. Okay. Can you tell me what's the status of
that -- that trust application?

A No.

Q. And I ask that question because in discovery

responses provided by vyour lawyer, some entities that

with whom you've settled with were cited, and then there

wag some other entities in which bankruptey claims were
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submitted and are still pending were cited, but the
Eagle Picher trust wasn't listed in either. 8o I was
just trying to figure out where does that the Eagle
Picher Trust stand? Do you have ;H can you give me any
information regarding that, sir?
Al No.
MR. LANGE: He may not know but, Anthony,

I'm certainly happy to find that information and provide

i1t to y'all. If it was not included, that was
inadvertent.
MR. WILLIAMS: If we can reconcile that?
ME. LANGE: Sure.
Q. (By Mr. Williamé) Do you recall, sir, applying
to the Chrysler Bankruptcy Trust?
A No.
0. Do you recall applying to the GM, which I
presume is the General Motorg Bankruptcy Trust?
A. No.
Q. Are you aware that a bankruptcy‘trust was

submitted to Chrysler?
MR. LANGE: Objection, form.
A. No.
Q. (By Mr. Williamg} Are you aware that a
bankruptcy trust application was submitted to General

Motors?

David Robeson January 24, 2011
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MR. LANGE: Objection, form.

A. No.

Q. {(By Mr. Williams) Have you received-any
settlement prcceeds from any settlement trust fund,
sir?

MR. LANGE: Objection, form.
A. Again, I don't -- I don't know.
MR. WILLIAMS: Let me look over my notes
for a second.
FURTHER ZXAMINATION
BY MR. ABRAHMNAM:

Q. Let me follow up ol what Mr. Williams just

asked you but in a little different way. Have vou

received any money from any settlement in this case?

A. Yes.
Q. Do you know where -- whether any of the monies
you have received was as a result of these -- any of

thege applicaticns to the bankruptcy trusts?

A, No, I don't.
Q. When you received the fundg, were you provided
any information or made aware of where -- who provided

thoge funds?
MR. LANGE: And I'm going to object to the
form. And to the extent you're asking attorney-client

privileged information, instruct you not to answer,
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You're more than welcome to ask him if he
knows where the funds came f£rom, but in terms of the
communication, that's privileged.

Q. (By Mr. Abraham) Yeah, I don't want to -- and I
don't know -- I don't want to know what you talked with
your attorneys. But are you aware of which entities, I

guess, have provided the settlement monies you have

received?
A. I've -~ I don't remember.
Q. Have you ever heard of a company called Asarco,

A-S-A-R-C-0?

A, No.

0. Do you -- do you have any recollection or are
you aware of settling any claimg in this case with a
company named Asarco?

A, Noc.

0. Have you ever heard of Quigley, Q-U-I-G-L-E-Y,
slash Pfizer, P-F-I-Z-E-R?

A, NG.

Q. Are you aware of receiving any settlement

proceeds from Quigley/Pfizer?

A. T guess I have to say I honestly don't
remember.
Q. At the time you were first deposged, which I

have down was -- occurred in March of 2009, do you

g8
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recall having received settlement proceeds at that time?
A, Yes.
Q. Again, but based on what you're saying today,
you can't tell me back when you were deposed in March of
109, which companiez you would have received settlement

‘proceeds from?

A, No, sir. Sir, I rely on my attorneys.
Q. Now, all these settlement trusts that we'wve
asked you about, and the reason we wanted to ask -- talk

to vou wag a lot of that information in there was pretty
gpecific as far as naming of products, type of work,
giteg and locations. We're trying to figure out where
that information came from and wanted to see if you
could help us with that.

MR. LANGE: Is there a question?

Q. {(By Mr. Abraham) Well, based on what I'm
hearing today is ycou have no information regarding
anything that is in those documents as far as the
products that are identified or the sites of

exposure. And the time period. Is that correct?

A. That's correct.
Q. Is the information with regards to some of
those, say, for instance, let's take -- if you can find

the Celotex one, which one ig the Celotex?

MR, WILLIAMS: b&.
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(Retrieving Exhibit DR~-5 out of the
stack) .
0. {By Mr. Abraham) Do you remember, and I opened
it up; that was Ekhibit 5.
MR. LANGE: These the oneg you asked him
about earlier?

Q. (By Mr. Abraham) Right. I read through that

list of products with you; do you remember that earlier?

B Yes.
Q. Is that information false?

MR. LANGE: Objection, form, calls for
speculation. He said he didn't provide the
information. He doesn't know anything about that
information.

Q. (Ry Mr. Abraham) Right, okay. And -- but you

told me earlier your attorneys never met your father,

correct?
A, That's correct.
Q. S$o they never talked to your father if they

never met him about his work, right?

A Correct.
Q. These are some specific products that I asked
you about that is listed -- that your attorneys listed

and I'm trying to figure out then, how do they know your

father worked around thege eleven Celotex products that

90
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were identified in the trust application?

MR. LANGE: I'm going to object to the
extent that this is argumentative. I'm going to object
to the extent that this is wmisleading, and I'm going to
object because he's already sald he doesn't have any
information one way or the other about these products
and he doesn't know what hig attorneys do or don't know
about thege products.

MR. ABRAHAM: COkay. But I'm trying to
make the connecticn between what your client knows to
what his father did.

MR. LANGE: And he said he doesn't have
any information about the Celotex products.

Q. (By Mr. Abraham} Is there any way you can
provide any information about how your attorneys know
that your father worked with these eleven products?

MR. LANGE: Objection, form. Same
objections.

MR. WILLIAMS: But you can angwer.

MR. LANGE: They're not asking you to
guess. They're just asking what you know.

THE WITNESS: So you're telling me I can
answer? I'm looking to you to ask you whether or not I
should -- I can answer or not.

ME. LANGE: You can answer. You ¢an
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answer.
MR. ABRAHAM: He'll tell you not to answer
if -- if that's --
A, That'g all I'm looking for.
Excuse me, what was your gquestion again,
pleage?
Q. (By Mr. Abraham) I'm trying to figure out how

your attorneys list these eleven products and said your
father worked with or arcund these productg, these
asbestos-containing preducts. If they never sgpoke to
him, they never met him, and they didn't talk to him
about his work, I'm trying to figure out, and you don't
know about it, I'm trying to figure out where's the
connection of them knowing your father worked with thesge
eleven specific productg?

MR. LANGE: I'm going to object --

Q. (By Mr. Abraham) And see if you have any

information about that.

MR. LANGE: I'm going to object and assert

the same cbijections as before. And also asked and

answered at thig point. But you can answer if you can.
AL I can't. I don't know.
Q. {(By Mr. Abraham) Sc all of these -- all these

trust applications we went through with you today, I

just want to be clear, and they list specific products

Sz
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like Celotex lists specific products, Harbison-Walker
lists gpecific products; the Fuller-Austin lists
specific work Jjobs saying your father did and worked
around. I mean, all these gpecific jobs they say your
father did and was exposed té asbestos, you have no
information about?

MR. LANGE: Objection, form, and same
objections as before, and asked aﬁd answered.

Q. (By Mr. Abraham) Is that correct?

MR. LANGE: Same objections. You can
answer 1f you can.

A, I don't know.

Q. (By Mr. Abraham) If your attorneys put this
information in a trust and submitted it on your behalf,
you would expect that information to be correct,
wouldn't you?

MR. LANGE: Objection, form.

A. I -- I don't know. T don't know how to answer
that question.

Q. (By Mr. Abraham) Okay. Well, would you expect
them to submit false information to these trusts, saying
your father was exposed to asbestos from products that
he didn't actually work with?

MR. LANGE: Objection, form, argumentative

and misstates the trust applications.
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THE WITNESS: Do I answer?
MR. LANGE: Ycu can answer 1f you know.
A, I don't know.
Q. (By Mr. Abraham) Okay. So you're telling me
you don't know whether your attorneys would or would not
submit false information --

MR. LANGE: Objection, form.

Q. (By Mr. Abraham) -- to these trust
applications?
A, No, what I'm telling you is, is I've never geen

these forme before today. I have no clue what this
information ig or why the information is here. That'sg
what I'm telling vyou.

MR. LANGE: And he's -- he's told you guys
everything he knows about this and this has been a long
deposition and now you're just asking the game stuff
over and over again.

MR. ABRAHAM: No. My questions are
actually -- pretty -- a little different and pretty
specific, because I'm just trying to find out if he
doesn't know about this and these are gpecific. Thisg
isn't general information.

MR. LANGE: He can only give you the
information he has.

MR. ABRAHAM: Exactly.
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MR. LANGE: And if you've got questions
about his information, feel free to ask, but I think
he's tecld you what he knows.

0. (By Mr. Abraham) You would agree that you --
well, strike that.

If the attorneys have indicated that some
of the settlement proceeds you received came as a result
of some of these trust applications, that is money that
you have received, correct?

MR. LANGE: Objection, form. He's said he
doesn't kncw where the gettlements he's received come
from.

MR. ABRAHAM: I can read them. TIt's in
your responses so I can read them to you.

MR. LANGE: That's fine but if you're
asking his perscnal knowledge, he's given that to you.
Q. (By Mr. Abraham) I said your attorney hag

provided me the informaticn. All right. It says,
"Plaintiffs have sgettled their claimg arising out of
William Robescn, Jr.'S death with the following
defendants: Asarco, Babcock & Wilcox, Johns Manville,
Quigley/Pfizer,-U.S. Gypsum, and Honeywell
International, formally known as Allied, for a total
settlement $189,612.48. Plaintiffs have filed the

following bankrupt claims which are currently pending:

David Robeson ‘ January 24, 2011
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ABB Lummus." I don't know if that's one we've asked
about, but do you have any information about ABB
Lummusg?

MR. LANGE: Lumnmusg was the first one you
Lsked about.

MR. ABRAHAM: Was 1t? COkay. Long day.

MR. LANGE: It has been a long day.

Q. ”ACandS, Armstrong World, Celotex, Chrysler,
Combustion Engineering, Fibreboard, GM, Halliburton,
Harbigon-Walker, Kailser, National Gypsum, and Owens
Corning."

Now, that's the information from your
attorneys and vou're relying on them, correct, to
provide the information about your settlement, right?

A Yes.

0. Okay. That's the information they gave to
us. So my question is, 1s according to this you have
received fundeg from some of these trust
applications. My question is: If you received -- you
have received funds from these trust applications.
Would vou expect the information in the trust
applications that they've submitted on your behalf,
alleging your father was exposed to asbestos from those
specific products, you would expect that information to

be correct, wouldn't you?
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.MR. LANGE: I'm going to object to the
form, because, again, he's given you the information
that he has about these trust applications.-

Q. {(By Mr. Abraham) You can answer.

MR. LANGE: You can answer.

A, I -- no, I'mnot -- I don't have the

information that you're reading to me. Okay? So I

don't know what my -- I don't know what my attorneys
have provided to you. And again, I can only -- I can
only tell you what -- what I remember and what I know.

MR. LANGE: And I'm going to gtate for the
record that I resent this line of guestioning. You're

sitting here saying that me and my law firm are liars

and I deeply resent that.

MR. ABRAHAM: I'm not. I'm asking if he

expects the information that he doesn't know about, that

you submitted, your firm has submitted to be correct.
MR. LANGE: The question that you've just
asked admits that he's said he doesn't know about the
information. How can he tell you anything more about
the information he's already said repeatedly for two and
a half hours he doesn't know about?
MR. ABRAHAM: I don't think he's answered.
Q. (By Mr. Abraham} My question ig: Would you

expect the information your lawyerg submitted to these

97
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trusts that they were paid on and that you were paid on,
based on your father's expocsure, would you expect the
information they provided in those forms to be correct?

A. How about I answer it like this: I would -- I
would expect that what anyone is providing to be
correct,‘including this biopsy report that.says that my
father was diagncsed and died of mesothelioma.

Q. Okay, well --

MR, LANGE: I think that answers your

question.

0. {By Mr. Abraham) Well, that tells me, are you
aware -- have you ever heard of Dr. Samuel Hammer?

A, No, sir.

0. He's an expert your attorneys have

retained. Are you aware his opinion is he doesn't have
enough information to state that your father had
mesothelioma?

MR. LANGE: Objection,. form.

A No.

Q. (By Mr. Abraham) Have you heard that before
today?

A No.

Q. Do you know that Dr. Samuel Hammer also. stated

that all these trust applications where the disease

procegg ig marked as mescthelioma, he stateg the

S8
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attorneys didn't have enough information to submit those
applications stating that? 7
MR. LANGE: Objection, form.
AL No.
Q. (By Mr. Abraham} Do you have any understanding
as to how the trust distributions work?
MR. LANCGE: Objection, form.
A No.
Q. (By Mr. Abrsham} Do you know if you were paid
more based on certain types of diseasesg?

MR. LANGE: Objection, form.

A, No.

0. (By Mr. Abrahém) Well, if it turns out as
Dr. Hammer has stated, that he can't state that your
father had mesothelioma, you've collected money based on
that diagnosis, and if that's not correct as your own
expert hag gaid, are vyou going to return any of that
money?

MR. LANGE: Objection, form. That's
gsomething he'll have to address with counsel. I'm going
to instruct vyou not tc answer that. You're asking him
for a legal opinion. I instruct him not to answer that.

Q. (By Mr. Abraham) In discovery responses that
were provided to myself and to Mr. Williams, did you

have any participation in answering these discovery
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responses? And I'll be happy to show them, but your
counsel is well aware of them.
MR. LANGE: Objection, form. Answer if
yvou know.
A. I'm not -- I'm really not sure what you're
talking about.
0. (By Mr. Abraham) I can show him the whole

document but I'll show you the heading.

MR. LANGE: Show him the whole document.
{Handed to witness.)

0. (By Mr. Abraham) Have you ever seen that
document? You can take your time and look through it,
but have you ever seen that prior to today?

A No.

Q. Did you participate with your counsel anytime

between Octcober and December of 2010, and provide any
information that may be contained in these documents?

MR. LANGE: Objection, form. You can

answer if you know,
Q. {(By Mr. Abraham} If you know?
A. I -- I don't recall.

MR. LANGE: Anything elsge?
MR. ABRAHAM: And just, before you ask, do
you we need te attach thig since we referenced it?

MR. LANGE: Not for me unless he wants to.
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MR. ABRAHAM: Because I actually had a
couple cof little marks in it so I prefer not to.

MR. LANGE: Fine either way.

MR. WILLIAMS: I think that's all the
questiong for Mr. Robeson, but while we're gtill on the

record, concerning Chrysler, GM, it appears that those

101

are two trusts that were applied to that we don't have.

And just so we can reconcile that along with the Eagle
Picher, which is -- it appears to be in limbo.

MR. LANGE: Yeah. With respect to
Chrysler and GM, I will have to check into that. If
claimg have been gubmitted and there are applications
that have been éent to those trusts, I'm happy to give
you all whatever has been cited and we'll produce that.

With respect to Eagle Picher, did vyou say
we had given vou the trust but it wasn't listed in thé
logs? If sc, we'll update you with the status of that.

MR. WILLIAMS: Yeah, we got the trust, but
be don't kncw if it's --

MR. LANGE: I don't khow the statute but
I'm happy to find that out and we'll update our logs
accordingly. Sure, we're happy to do that. Any other
quegtiong?

MR. ABRAHAM: I don't think I have any.

MR. LANGE: Let's go off the record.
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MR. ARRAHAM: Thank yol, Mr. Robeson.
(Deposition concluded at 1:04 p.m.)
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CHANGES AND SIGNATURE
RE: ROBESON VS. AMETEK, ET AL

PAGE LINE CHANGE REASON
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I, DAVID THCMAS ROBESON, SR., have read the
foregoing depogition and hereby affix my signature that

same 1is true and correct, except as noted above.

DAVID THOMAS ROBESON,
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104

THE STATE OF )

COUNTY OF )

Before me, , on thisg day

personally appeared DAVID THOMAS ROBESON, SR., known to
me (or proved to me under cath or

through (description of identity

card or other document) to be the person whose name is
subscribed to the foregoing instrument and acknowledged
to me that they executed the same for the purposes and
consideration therein expressed.

Given under my hand and seal of office

this day of v, 2011,

NOTARY PUBLIC IN AND FOR
THE STATE OF




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Robegon January 24, 2011

CIVIL DISTRICT COURT FOR THE PARISH OF ORLEANS
STATE OF LOUISIANA
SUIT NO. 2004-15722 SECTION "7n DIVISICN: E
MARY A. ROBESON, ET AL,
VERSUS
AMETEK, INC, ET AL,

REFPORTER'S CERTIFICATION
DEPOSITION CF DAVID THOMAS ROBESON, SR.
' JANUARY 24, 2011

I, Chris Carpenter, Certified Shorthand Reporter in
and for the State of Texag, hereby certify to the
following:

That the witness, DAVID THOMAS ROBESON, SR., was
duly sworn by the officer and that the transcript of the
oral depositicn is a true record of the testimony given
by the witness;

That the deposgiticon transcript was submitted on the

day of , 2011, to the witnegg or to the
attorney for the witness for examination, signature and
return to Esquire Deposition Solutions, 9901 W. I-10,

Suite 800, San Antonio, 'T¥X 78230 by ,

2011; and if returned, the original transcript will

forwarded to Michael Abraham, the custodial attorney;
I further certify that I am neither counsel for,

related to, nor employed by any of the parties or

attorneys in the action in which this proceeding was
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taken, and further that I am not financially or

otherwise interested in the outcome of the action.
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Certified to by me this 3rd day of February, 2011.

Chris Carpenter, Texas CSR 1151
Expiration Date: 12/31/2012
3101 Bee Caves Road, Suite 220
Austin, TX 78746
(512)328-5557

Firm Registration No. 283
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COURT OF APPEAL
FOURTH CIRCUIT
STATE OF LOUISTANA

NO. 2012-C-0415

WILLIAM ODDO, JR,, ET AL.
Plaintiffs

VERSUS
ASBESTOS CORPORATION, LTD, ET AL.

Defendant/Applicant,
Ford Motor Company

APPLICATION FOR SUPERVISORY WRITS FROM THE RULING OF
THE CIVIL DISTRICT COURT FOR THE PARISH OF ORLEANS,
STATE OF LOUISIANA, NO. 2011-5883, DIVISION “1,”

THE HONORABLE JUDGE PIPER GRIFFIN

SECOND MOTION TO SUPPLEMENT THE RECORD

C1VIL PROCEEDING

TRIAL IS SCHEDULED FOR JULY 2, 2012

FACT DISCOVERY CLOSED ON MARCH 30, 2012

KUCHLER POLK SCHELL
WEINER & RICHESON, LLC

BY: & et (\Dﬂ

BORAM KUCHLER (#17013)
ONIQUIE WEINER (#23233)
JANIKA POLK. (#27608)

JONIGUE MARTIN HALL (#28137)

LEE B. ZIFFER (#32783)

1615 Poydras Street, Suite 1300

New Orleans, Louisiana 70112

Telephone; (504) 592-0691

Facsimile: (504) 592-0656

Appeal Counsel for Defendant/Applicant
Ford Motor Company




NOW INTO COURT, through wundersigned counsel, comes
Defendant/Applicant, Ford Motor Company (“Ford”), with this Second Motion to
Supplement the Record with correspondence from Claims Resolution Management
Corporation confirming the existence of Willam A. Oddo, Jr.’s claim with the
Johns Manville Trust.

As noted in Ford Moter Company’s Reply in Support of ils Application for
Supervisory Writs, the decedent, William A, Qddo, Jr., filed and received
compensation for a claim with the Johns Manville Trust. In support, Ford provided
a copy of email correspondence from a Trust representative, as well as a
spreadsheet reflecting the status of Mr. Oddo’s claim.’ Since filing its Reply, Ford
received the altached writlen and signed correspondence from the same trust
representative, explicitly stating that Mr, Qddo filed a claim with the Johns
Manville Trust and that his claim. has been paid. Ford requests that the record on
Ford’s Application be supplemented with this correspondence as Exhibit “23.”

WHEREFORE, Ford Motor Company prays that this Second Motion to
Supplement the Record with correspondence from Claims Resolution Management
Corporation confirming the existence of William A. Oddo, Jr.’s claim with the
Johns Manville Trust be GRANTED, and that the record be supplemented with the
correspondence from Johns Manville Trust representatives as Exhibit “23” to Ford

Motor Company’s Application for Supervisory Writs.

! See. Ford Motor Company’s Reply in Support of its Application for Supervisory Writs, at Exhibit “22.™

2




AFFIDAVIT OF VERIFICATION AND SERVICE

STATE OF LOUISIANA
PARISH OF ORLEANS
BEFORE ME, the undersigned authority, personally came and appeared:
JANIKA D. POLK

who did depose and state that she is counsel for the Defendant/Applicant, Ford
Moaotor Company, thal she‘has read the Second Motion to Supplement the Record
with correspondence from Claims Resolution Management Corporation confirming
the existence of William A. Oddo, Jr.’s claim with the Johns Manville Trust, and
the allegations coniained therein are true and correct to the best her knowledge,
information and belief} and that the Motion has been served (1) by hand delivery to
the Honorable Piper C‘;rifﬁn, presiding over this action, Division “1”, Civil District
Court for the Parish of Orleans, 421 Loyola Avenue, New Orleans, Louisiana,
70112; (2) by Certified Mail to opposing counsel, Mr. Philip C. Hoffinan, 1010
Common Street, Suite 2050, New Qrleans, Louisiana 70112; (3) by electronic
delivery to all counsel of record {see list of counsel below); and (4) by U.S. Mail to

unrepresented parties this 22™ day of March, 2012.

Qwﬂapﬂ

y@ D. POLK
Sworn to and subscribed belore

me this 9" day of April, 2012,

4 p X
Sy e
Lee Rlanten Ziffer (#32783)
NOTARY PUBLIC
My commission is for fife.
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Hon. Piper Griftin, Chief Judge
Civil Dastrict Court

For the Parish of Otleans
Division “I” — Section 14

421 Lovola Avenue. Room 405
New Orleans. LA 70112
Phone: (504) 592-9226

Fax: (504) 558-0950
periffin@orieansede.com
Respondent Judge

Thomas G. Milazzo
Raymond J. Pajarss, T.A.

“Pajares & Schexnaydre, LLC
68031 Capital Trace Row
Mandeville, Louisiana 70471
Counsel for Asbestos Corporation
Limited

William J. Sommers

Courington, Keifer & Sommers, LLC
400 Poydras Street, Suite 1200

New Orleans, La 70130

Counsel For Bitumous Fire and
Marine Insurance Company, as the
Insurer of B&B Engineering and
Supply Company, Inc. and B&B
Engineering and Supply Company of
Louisiana, Inc., and Its Executive
Officer Armand Hullinghorst

Anthony M, Williams

Kean Miller, LLP

909 Poydras Street

Suite 1450

New Orleans, Louisiana 70112
Counsel for British Metals
Corporation (United Kingdom)

Susan B, Kahn

Michael D. Harold

Simon, Peragine, Smith, Redfearn
1100 Poydras Street, Suite 3000
New Orleans, LA 70163-3000
Counsel for Bagle

Eric Shuman

MeGlinchey Stafford, PLLC

601 Poydras Sireet

12th Floor

New Orleans, LA 70130

Counsel for Honeywell International,
Inc.

Phil Hoffiman
Landry, Swarr & Cannella, L.C.
1010 Comimon Street

Suite 2050

New Orleans, LA 70112
Telephone: (504) 299-1214
Counsel for Plaintiff/ Appellont

Kevin J. Webb

Curry & Friend, APLC

109 Northpark Boulevard

Suite 520

Covington, LA 70433

Counsel for Burmaster Land .
Development Company, L.L.C.

Andrew D. Weinstock

Duplass, Zwain, Bourgeois, Piister
& Weinstock

3838 N, Causeway Blvd.

Suite 2900

Metairie, Louisiana 70002
Counsel for SUD-CHEMIE Inc.

Pete Tafaro

John J. Hainkel, HI
FRILOT,LLC _
1100 Poydras Street

Suite 3700
New Orleans, Louisiana 70163-3600

Counsel for CBS Corporation (f/k/a
Viacom Inc., f7k/a Westinghouse
Electric Corp.)

Stewart F. Peck

Lugenbuhl, Wheaton, Peck,
Rankin & Hubbard

601 Poydras Street, Suite 2775
New Otleans, Louisiana 70130
Counsel for Equitable Shipyards,
LLC (t&/a Higgins)

Ann R. Chandler

Forman Perry Watkins Krutz &
Tardy, LLP

P. 0. Box 22608

Jackson, Mississippi 39225-2608
Counsel for Owens-1llinois, Inc.




Susan B, Kohn

April A, McQuilar

Simon, Peragine, Smith, Redfearn
1100 Poydras Street, Suite 3000
New QOrleans, LA 70163

Counsel for McCarty

Michael. Abraham

Francis X, deBlanc, IIT
Kuchler Polk Schell Weiner &
Richeson, LLC

1615 Poydras Street, Suite 13 00
New Orleans, Louisiana 70112
Counsel for Union Carbide
Corporation

William J. Sommers

Courington, Keifer & Sommers, LLC
400 Poydras Street

Suite 1200

New Orleans, LA 70130

Counsel for Liberty Mutual

Insurance Company as the insurer of

B&B Engineering and Supply

Company, Inc. and B&B Engineering

and Supply Company of Louisiana,
Inc,, and its Executive Officer
Armand Hullinghorst

aid

The Travelers Indemnity Company as
the Insurer of B&EB Engineering and

Supply Company, Inc. and B&B

Enginecering and Supply Company of

Louisiana, Inc., and its Executive
Officer Armand Hullinghorst

The British Metal Corporation (Pty)
Lid.

1 Dormehl Street

Boksburg 1459

South Aftica

Telephone: +27 114821012

The British Metal Corporation
Limited (South Africa)

gth Floor, Metal Box Centre
Owl Sireet, Auckland Parlk 2092
South Africa

Telephone: 011 482 1012

The British Metal Corporation
(South Africa) (Pty) Ltd.

P.O. Box 685

Auckland Park 2006
Johannesburg

South Africa

Telephone: 011 482 1012

Balmac International, Inc. f/i/a
and Successor-In-Interest of
Balfour Maclaine International
Limited

2711 Centerville Road

Suite 400

Wilmington, Delaware 19808
Telephone: 212-898-9600

David P. Salley

Jeffrey Farshad

Salley, Hite, Mercer & Resor, LLC
365 Canal Street

One Canal Place, Suite 1710

New Orleans, Louisiana 70130
Counsel for Zurich American
Insurance Compuny, a foreign
insurance company licensed to do
business in Louisiana, as the
insurer of the following dissolved
Louisiona enfities; E. F. Burmaster
& Son, Inc., Burmaster Safvage
Co., and/or Burmaster Tractor And
Truck Co.
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R CLAIMS RESOLUTION
B MANAGEMENT CORPORATION

April 5, 2012

W. Tyler Sheets

MeGuire Woods LLP

One Jameg Center

901 East Cary Street

. Richmond, VA 23219-4030

Re: William Oddo
Manville Trust Qlajm Hiles

Dear Mr. Sheets:

This letter responds fo your request for,veriﬂcaﬁ(m of Manville Trust settlement
information for claimant William Qddo, (SSN xxx-xx-9128, DOB 4/19/1930).

_ Parsuant to section I{1)(f) of the Manville TDP, upon request from a co-defendant for
verification of a claimant’s setilement information, ‘the Trust 1s permitied to (1) confim the
existence of a claim, and (2) inform whether the claim is settled and paid.

Mz. Oddo has filed a clain with the Manville Trust. His claim is seftled and paid.

Cordially, _

Alek Fivec
" Paralegal

3110 Fairview Park Drive, Suite 200 PO.Box 12003, Falls Clrorch, Virginia 22042-0683
Fhope: 703-204-9300 Fax: 703-205-6249 www.claimares.com
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IN THE DISTRICT COURT FOR McINTOSH COUNTY
STATE OF OKLAIIOMA

LORRAINE BACON, Individually and as
Surviving Spouse and as Personal Representative
Of the Heir and the Estate of Fred W. Bacon,
Deceased, and on behalf of all wrongful death
Beneficiaries,
: ‘ No, CJ-08-238
Plaintiffs,

Vi

AMETEK, INC,, Successor in interest to
HAVEG INDUSTRIES, INC., et al.,

e N e e S el N N e N el e N e’

Defendants.

MEMORANDUM IN SUPPORT OF DEFENDANT CERTAINT EED CORPORATION'S
MOTION TO STRIKE THE TESTIMONY OF JASPER HUBBARD AND FOR
SANCTIONS DUE TO PLAINTIFE’S DISCOVERY ABUSES

INTRODUCTION

Defendant CertainTeed Corporation has moved to strike the testililony of plaintiff’s
witness Jagper Hubbard due to plaintiff’s egregious failure to comply with her discovery
obligations, to the great prejudice and cost to CertainTeed.

As outlined below, until ordered by this Court at the pretrial hearing in October, plaintiff
had failed to disclose to CertainT'eed the 19 claims she had submitted to asbestos bankraptey
- trusts, and the 11 signed affidavits from product identification witnesses that were submitted
with these banktuptey claim forms. For each of these bankruptey trust submjssi(-)ns, which the
plaintiff began filing in March 2009 — almost three years ago — plaintiff was represented by the
s.ame counsel that represents her m this Court, the Hissey Kientz firm of Austin, Texas, The 19
bankruptey submissions and 11 co-worker afﬁda{fits disclose exposures to many asbestos

products that were never identified in discovery in this case. Five of these signed affidavits are
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from Mr. Hubbard, whe is the only product identification witness to claim that Mr. Bacon
worked atound CertainTeed asbestos cement pipe. Just Mr, Hubbard’s five affidavits alone refer
to almost 35 asbestos products that have never been identified in discovery in this case.

In additipn, counsel for Certainl'eed just discovered in late November that Mr, Hubbard,
who, like the plaintiff, is represented by the Hissey Kientz firm, passed away in July 2010,
almost one and one-half years ago. Thus, the prejudice to CerfainTeed from plaintiff’s failurs to
tutn over in discovery the five signed affidavits from Mr. [ubbard — ét a time when CertainTeed
could question Mr. Hubbard about Mr. Bacon’s exposures to the almost 35 asbestos products
outlined in those five affidavits — cannot be remedied.

Plaintiff’s failure o disclose these bankruptey claim forms and co-wotker affidavits until
last October is inexcusable. So is her failure to ever disclose to CertainTeed and this Court that
Mr. Hubbard is deceased. Discovery closed several months ago, pretrial proceedings, including
the submission of a Pfe- (rial Conference Order and two pretrial hearings, have been concluded,
and the case is s_chedulecl for another jury sounding docket in late Januvary, This Court even
spent time af the October pre-trial hearing deciding a motion that concerned the scope of
Mr. Hubbard’s testimony ut trial — a motion that is moot given that Mr, Hubbard passed away a
year and a half ago. This case has already been listed for jury sounding dockets two times, in
September and October 2011, If the Court’s schedule haci permitted, trial would have taken
place last fall. |

In these circumstances, the only fair result is to strike the 'testimony-of Mr. Hubbard in its
entirety. In addition, as a sanction for these non-disclosures, plaintiff should be 'asse_ssed the fees

and costs CertainTeed has incurred in preparing and filing this Motion.
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STATEMENT OF FACTS
This lawsuit was filed on July 30, 2008 by the family of Fred Bacon. Some 45

defendants were sued, including CertainTeed. Only CertainTeed remains as an active defendant.

Plaintiff’s discovery responses, On December 22, 2008, plainfiff responded to the

discovery requests that Union Carbide had served. (Exhibit A hereto.) Those discovery requests
functioned as the one set of discovery served on the plaintiffs by all 45 defendants that had been
sued. Interrogatory No. 6 requested the identity of any co-worker who could provide “product
identification information.” In response, plaintiff listed three individuals — Jasper Flubbard,
James Holden and Rufus Smith — and stated that all of these individﬁals wete clients of the same
firm that represented plaintiff, the Hissey Kiéntz firm. Request for Production No, 16 asked for
any witness statements — “[a] verbatim copy of every statement in the plaintiff/decedent’s
possession, custody or control made by the plainﬁff/decedent and/or any individual relating to
the claims made the basis of this lawsuit.” In response, plaintiff stated:

“None at this time, Plaintiff reserves the right to supplement these
responses as discovery is continuing.”

Plaintiff made an identical response to Request for Production No, 44, which asked for “any
affidavit, ﬁtatement, claim form, or any document” submitted in connection with a claim. made
“to a séttlemc—:nt trust in conjunction with a bankrupicy proceeding.”

Plaintiff never supplemented these tesponses, and, until ordered by the Court at the
October 14, 2011 pretrial hearing, never produced the 11 witness affidavits she had obtained and
the 19 banktuptey trust clailﬁs she had submitted beginning in March 2009. She also nover
identified in discovery Brown Chesser - one of the co-workers who signed an affidavit.

Depositions, motions and pretrial hearings. As discovery progressed in the case,

CertainTeed took the depesitions of both Jasper Hubbard and James Holden — tvo of the three
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product identificatlion witnesses listed in plaintiff’ s'discoifery responses — on October 30, 2009
zind Decembei 28, 2009, respectively.’ Plaintiffs also produced copies of depositions of both
men from 2004 (M, Fubbard) and 2005 (Mr. Holden) that were taken in their own asbestos
lawsuits. CertainTeed did not take the deposition of Rufus Smith, the third product identification
witness identified by plaintiff, because plaintift’s counselr said that Mt, Smith was too old and
frail to be deposed. But plaintiff did produce a 2005 depésition of Mr. Smith, again a deposition
taken in his own asbestos 1{:1Wsui‘£.2

At his deposition, Mr, Hubbard testified that he and Mr, Bacon had worked repairing
CertainTeed asbestos cement pipes that had been installed on the Turret Chain Machine, a
machine that made glassware, at the Corning glass plant Muskogee, Oklahoma, SeeEx, B, at
37-59, 84-93. Although Messri Holden and Smith also worked with Mr. Bacon at the Cotning
plant, plaintiff stipulated at Mr. Holden’s deposition in this case that he would have no testimbny
relevant to CerfainTeed. See Ex. C, at 26. And Mr. Smith testiﬁe.d at his 2005 deposition in his
own case that the name Certain'Teed did not “ring a bell.” Ex, ¥, at 66.

At his deposition, Mr, Hubbard also discussed Mr. Bacon’s potential exposure to asbestos
from asbestos pads and belts on various machines at the Corning plant, packing on equ.ifnnent,
and insulating/fire brick. Ex. B, at 36-37, 101, 106. Plaintiff’s counsel stipulated during the
deposition that Mr. Hubbard would offer no other testimony about asbestos products or
manufacturers. fd. at 83-84.

Based on thiy depositicn testimony, both plaintiff and CertainTeed produced expert

reports and expert witnesses were deposed in 2010 and early 2011. Spectfically, plaintiff

Excerpts from thege depesitions are Exhibits B (Hubbard) and C (Holden) hereto, Excetpts from
M. Hubbard’s 2004 deposition arc Bxhibit D hersto.

* Hxcerpts from My, Smith’s doposition are Exbibit E hereto.

4
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produced expert reports from an industrial hygienist, Jerry Lauderdale, and from a medical
doctor, Dr. Sam Hammar, and CertainTeed took depositions of both experts. CertainTesd, in
turn, produced expert reports from an industrial hygienist, Robert Spence, a pathologist,
Dr. Mark Wick, a ptocess engineer, Jack Krafehick, and an expert in human rﬁeﬁlory, Charles

- Weaver. All four expertls were deposed. CertainTeed also produced three fact witnesses for
deposition — three individuals whose careers at the Corning Muskogee plaﬁt spanned from the
early 1960s until the plant shut down in 1987 — Williarn Kolstad, Ken Sanders and Fred Dice.
These three men — who had collectively designed, mainta;inéd and even rebuilt the Tutret Chain
Machine - all testified that the pipes on the Turret Chain Machine discussed by Mr. Hubbard at
his deposition were not CertainTeed asbestos cement pipe, but were instead black metal pipes.
Ex. F, at 25-27; Ex. G, at 37-38; Ex. H, at 20-23.% Since all three individuals now live some
distance from Muskogee, in March 2011, CertainTeed took video depositions of all three for use
at trial.

Discovery ended in March 2011, and a Pre-~trial Conference Order was filed last June.
Following that, plaintiff and CertainTeed filed multiple motions in limine and other motions.
The Court held two pretrial hearings -- one on August 18, 2011 and another on October 14, The
case was also scheduled for the jury souriding dockets in Septembe:r and October; if the Court’s
schedule had permitted, the case would have been tried at that time. The case is scheduled for
another jury sounding docket on January 27, 20124

Bankruptey claim forms. At the October 14 hearing, counsel for CertainTeed moved

that the plaintiff be required to turn over any claims that she had submitted to bankruptey trusts.

? CertainTeed also obtained, by subpoena to Cornitg, pictares of the Twrret Chaih Machine at the Muskoges
plant that showed the black metal pipes it question, '

N A court-ordered séttlement confercnee is scheduled for Javary 12, 2012,
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Plaintiff’s counsel fook the positian that CertainTeed could not e.nfor;:e- Union Carbide’s
discovery requests. Oct, 14 Tr. -El'ﬁ 12-13 (Ex. Iher.eto). Plaintiff’s counsel also stated that
Carbide had been dismigsed from the case in February 2010, and represented {o the Court that,
“la]s of February 2010 and thereafter up until several months ago, Plaintiff had not made any
bankruptey claim submissions whatsoever.” fd at 13. Thus, he asserted, plaintiff was in
“complete compliance” with Union Carbide’s discovery requests. fd. The Court overruled
plaintiff’s objections, Id. at-l’/'. |

On October 25,.pursuant to the Court’s order, plaintiff produced copies of 19 submissions
to bankruptey trusts she had ﬁmde. Contrary to plaintiff counsel’s representation to the Court on
Qctober 14, 13 of those submissions had been made prior to Union Carbide’s dismissal from the
case 11-'1 February 2010, Plaintiff’s counsel, the Hissey Kientz firm, is listed. as plaintiff’s counsel
on all 19 bankruptey claims. Moreover, along with the 19 'ba,nkruptby submissions, plaintiff
produced 11 affidavits from Mr. Bacon’s co-workets, including five affidavits from
Mz, Hubbard, twor from Mr. Holden, three from Mr. Smith, and one from the previously
unidentified co-worker, Brown Chesser. Theée 11 affidavits hati been submitted with 12 of the
bankruptey claims plaintiff has made.

Plaintiff*s supplemental discovery responses, which summarize plaintiff’s bankruptey
subimissions, are Fx. J hereto, The 19 bankruptey claim submissions themselves are Fix, K
through CC, and are as follows (in chronological order of submigsion):

¢ [1K, Porter; submitied on March 3, 2009 (Ex. 1, at 3 and Ex. K);

« U.S. Gypsum; submitted on March 19, 2009 (Ex. I, at 6 and Ex. L,). Affidavit of
James Holden dated May 2, 2007 also submitted;

o Tibreboard; submitted on March 19, 2009 (Ex. J, at 6 and Ex. M), Afﬁdawt of
James Holden dated June 15, 2007 also submitted,;
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¢  Owen-Corning; submitted on March 19, 2009 (Ex. J, at 6 and Ex. N). Affidavit of
James Holden dated June 15, 2007 also submitted,

s  Armstrong World Industries; submitted on March 19, 2009 (Ex. J, at 6 and Ex. Q).
Affidavit of Jagper Hubbard dated May 21, 2010 also submitted;

» Combustion Engineering; submitted on September 4, 2009 (Ex. J, at 2 and Ex. P).
Affidavit of Rufus Smith dated July 17, 2009 also qubmitted

o  ARTRA; submitted on November 2, 2009 (Ex. J, at 3 and Ex. Q). Affidavit of
Jasper Hubbard dated March 3, 2008 also submitted;

o Asbestos Claims Management Corporation (National Gypsum); submitted on
November 2, 2009 (Ex. I, at 4 and Ex. R). Afﬁdc’lVﬂ of Jasper Hubbard dated May
31, 2005 also submitted;

e ACandS; submitted on November 6, 2009 (Ex. J, at 2 and Ex. S). Affidavit of
Brown Chesser dated August 25, 2011 also submitted;

¢ Plibrico; submitted on November 13, 2009 (Ex. J, at 3 and Ex. T). Affidavit of _ !
Rufus Smith dated January 10, 2007 also submitted; ]

- o KACC (Kaiser Refractory); ‘suibmitted on November 16,2009 (Ex. J, at 4 and Ex, U).
Affidavit of Jasper Hubbard dated November 9, 2009 alqo submitted;’

» DIl Industries; submitted on November 16, 2009 (Ex. J, at 5 and Ex. V). Affidavit of
Jagper Hubbard dated Novembet 9, 2009 also submitted, .

s Johus-Manville; submitted on December 15,2009 (Ex. J, at 5 and Ex. W), ' ’
e Gl Holdings (GAT); submitted on April 4, 2011 (Ex. J, al 3 and Ex. X). ;

o  THAN:; submitted on April 7, 2011 (Ex. J, at 4 and Ex. Y). Affidavit of Rufus Smith
dated December 9, 2009 also submitted;

. Federal-Mogul (for Flexitallic); submitted on August 11, 2011 (Ex. J, at 5 and
Ex. 7);

» Federal-Mogul (for Turner & Newall); submitted on August 11, 2011 (Ex. J, at 5 and
Ex. AA);

» Asarco, submitted on August 12, 2011 (Ex, T, at 2 and Ex. BB);

5

Mr. Hubbard submitted different affidavits to the KACC and DT trusts, although both affidavits were signed
on November ¢, 2009.
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o U.S. Minerals; submitted on August 11, 2011 (Ex. J, at 4 and Ex, co)t

Co-worker aftidavits. The bankruptcy trust clains that plaintiff submitted included 11

affidavits from four of Mr. Bacon’s co-workers - Jagper Hubbard, James Holden, Rufus Smith
and Brown Chesser. (For the Court’s convenience, these 11 affidavits are assembled together in
one exhibit— Ex. DD.) These 11 affidavits all discussed exposures to asbestos products that
were never mentioned in the depositions of Messrs. Hubbardrand Holden that CertainTeed took
in this case, nor in the depositions of Messrs, Hubbard, Holden and Smith that were taken in
2004 and 2005 in their lown asbestos lawsuits:

o May 31, 2005 Hubbard Affidavit, This Affidavit was submitted with Mr. Bacon’s
claim to the ACMC (National Gypsum) bankruptey trust. It claimed exposure to
“National Gypsum asbestos-containing product” at the Corning plant in Muskogee,
Mr. Hubbard did not, however, mention any National Gypsum products at either his
2004 or 2009 depositions.

e March 3, 2008 Hubbard Affidavit, This Affidavit was submitied with Mr. Bacon’s
claim to the ARTRA baunkruptey frust. [t claimed exposure to 11 joint compound
and similar products manufactured by Synkoloid at several jobsites, including the
Corning Muskogee plant, None of these products were mentioned in Mr, Hubbard’s
2004 and 2009 depositions. :

s  November 9, 2009 Hubbard Affidavit submitted to KACC bankrupicy trust.
Mr. Hubbard signed two affidavits on November 9, 2009. The first one — which was
submitted with Mr. Bacon’s bankruptey claims to the KACC bankruptcy trust —
claimed exposure to seven insulating or refractory products at Corning-Muskogee.
While Mr. Hubbard menticned refractory products duzing his 2004 and 2009
depositions, he did not mention any of these specific products or Kaiser. Instead, he
testified that the “majority” of refractory brick used at Corning *“was either Narco or
Gieen,” Ex. I}, at 111, See also Ex. B, at §7.

Plaintiff’s discovery responses show that she has received, to date, approximately $185,000 from five
bankruptey tusts, and that she has “deferred” the rest of her submissions. Based on the minimum amounts the
“deferred” bankruptcy trusts pay for bankruptey claims, CertainTeod culeulates that plaintiff will receive at
least an additional $313,000 in compensation from her “deferred” trust claims. CertainTeed has also filed a
motion with this Court seelding to continue the tial until plaintifi has received the settlement funds she is
enlitled to recelve from these bankrupiey trusts, inclyding from the claims she has “deferrad,” in order that
CerlainTood may receive the full seltlement cradils to which it is entitled under Oklahoma law, See 12 0.8,

§ 832(H).
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Novetaber 9, 2009 Hubbard Affidavit submitted to DII Industries bankruptey trust,
This second Hubbard Affidavit sighed on November 9, 2009 - which was sybmitted

to the DII Industries bankruptey trust — claimed exposure to 10 Harbison-Walker
insulating and refractory products, as well as to insulating brick, at the Corning plant
and one other jobsite. Again, while Mr, Hubbard mentioned refractory products
during his 2004 and 2009 depositions, he did not mention any of these specific
products or Harbison-Walker.

May 21, 2010 Hubbard Affidavit. This Affidavit was submitted with Mr. Bacon’s
claims to the AWI Trust. It claimed cxposure to Armatemp Insulating Cement at the
Corning plant, a product thcu wag not mentioned in Mr, Hubbard’s 2004 and 2009
depositions.

May 2, 2007 Holden Affidavit. This Affidavit was submitted with Mr. Bacon’s
claim to the United States Gypsum (“USG”) bankruptey trust. It listed exposure to
five types of USG jeint compound, spackling putty, and insulating block at Corning-
Muskogee and one other jobsite, Mr. Holden did mention both joint compound and
insulating materials in his 2005 and 2009 depositions, but he identified other brand
names, not U.8. Gypsum. See Ex. GG, at 55, 71; Ex. C, at 17, 24-25,

June 15, 2007 Holden Affidavit, This Affidavit, which was submitted with

M. Bacon’s claim to the Fibteboard and Owens-Corning bankruptey trusts, listed
exposure to OC’s Kaylo block insulation, and Fibreboard’s Pabco bloek insulation
and insulating cement at the Corning plant. Mr. Holden did mention Kaylo and
Pabco pipe covering in his 2005 deposition in his own case (Ex, GG, at 55), but he
did not mention either block insulation or insulating cement. And he did not mention
any products from these companies in his 2009 deposition in this case. Thus,

Mr. Holden never testified about Kaylo or Pabeo products in relation to M. Bacon.

January 10, 2007 Smith Affidavit. This Affidavit was submitted in support of

Mr. Bacon’s elaim to the Plibrico bankruptey trust. It claims exposure to Plisulate
Tnsulating Block No. 201, and lists several jobsiles, including the Corning plant. This
product was not mentiened in Mr, Smith’s 2005 deposition.

July 17. 2009 Smith Affidavit. "This Affidavit, which was submitted in support of
Mr. Bacon’s claim to the Combustion Engincering bankruptey trust, claims exposure
to “Combustion Engineeting asbestos-containing product(s),” and lists several

jobsites, including Corning-Muskogee. No Combustion Engineering product was

mentioned in Mr, Smith’s 2005 deposition.

December 9, 2009 Smith Affidavit. This Affidavit was submitted in suppott of

M, Bacen’s elaim to the THAN bankruptey trust. It claimed exposure to Paco Quik
Set joint compound at the Corning plant, Although Mr. Smith recalled Bondex jeint
compound at his 2005 deposition (Ex. E, at 73-74), he did not mention THAN or any
Paco products.




e Auoust 25, 2011 Chesser Affidavit, This Affidavit was submitted in support of
plaintiff’s claim to the ACandS bankruptcy trust. It claimed exposure to LK pipe
covering and block at the Corning plant. As noted above, Mr. Chesser was not listed
as 4 co-worker witness in this case, he was not offered for deposition and no prior
depositions were produced.

Some of the bankruptey claim forms also give information about Mr, Bacon’s asbestos
exposures that were never discussed in any detail in discovery. For example, plaintiff’s claim
forms submitted to the Fibreboard and Owens-Corning trust state that Mr. Bacon “worked on
pumps and turbines for reparation [sic] and they had insulation on them which [Mr. Bacon] came
ifito contact with while working on them.” Ex, M, at 7, Ex. N, at 7. Plainfifl’s claim form to the
ARTRA trust states that M. Ba.con “If}ixed heavily insulated pumps and turbines.” Ex. Q, at 7.
Similar statements about Mr. Bacon’s work with and around insulation on pumps, valves, and
turbines at Cotning-Muskoges is included in several other bankruptey claim forms.” Mr. Holden
gave no testimony about pumps, jf.alves or turbines during his deposition in this case.

M. Hubbard gave some brief testimotry about seeing Mr. Bacon remove packing from pumps or
valves at the Cotning plant (Ex. B, at 102-03), but few details were given. And he denied ever
seeing Mr. Bacon work around any turbines at Corning, Id, at 77-78.

M. Hubbard’s death, In late November 2011, counsel for CertainTeed discovered

through an internet search that M. Hubbard had died in July 2010 (Ex. EE hereto). This was a
complete surprise, given that plaintiff’s counsel represented Mr., Hubbard and that he had
implied at recent pretiial hearings in this case that M1 Hubbard was living, For example, at the
August 18, 2011 pretrial hearing; CertainTeed’s counsel asked plaintiff's counsel if Mr, Hubbard

was going to be appearing live at trial. Inresponse, plaintiff’s counsel stated: “I would expect

7 Gee claim forms submitted to the Plibrico Trust (Ex. T, at 7); the H.K. Porter Trust (Iix. I, at 7); the USG
Trust {Ex. L, at 6); the ACMC Trust (Ex, R, at 1); the KACC Trust {Ex. W, at 7); the AWI Trust (Ex. O, at 6);
the DIT Indusiries Trust (Bx. V, at 7); and the Federal-Mogul (Turner & Newall & Tlexitallic) Trust (Hx. AA,
at 6; Bx. 7, at 6).
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him to. Ican’t promise it.” 8/18/11 Tr., at 12 (Ex. FF). So too, at the October 14 pretrial
hearing, plaintiff’s counsel entered into a stipulation witﬁ CertainTeed’s counsel under which
pléintiff agreed to give CertainTeed’s counsel “seven days’ notice if she is unable to bring Jasper
Hubbard live to trial.” 10/14/11 Tr. at 4 (Ex. I) (emphasis added).

Also at the October hearing, this Court heard argument and ruled on a motion in limine
filed by CertainTeed that addressed the Scope of Mr. Hubbard’s potential testimony at trial; the
entire assumption behind CertainTeed’s motion was that Mr. Hubbard would testify live at trial,
Thus, counsel for CertainTeed summatized the point of CertainTeed’s motion for the Court:
“['TThis Court should not allow him [Mr. Hubbard] to then come in [to trial] and change his
testimony.” Id. at 24. To this argument, plaintiff’s counsel responded:

“] believe the testimony, as it stands in his [Mr, Hubbard’s]
deposition and the testimony that he may offer at trial, it needs
to go to the Melntosh County jurors.” Id. at 25.
Whén the Court granted CertainTeed’s motion, the Court noted that it could reverse that ruling if
a “sufficient foundation is taid” for different testimony at trial by Mr. Hubbard. Jd. at 26. That
| ruling, of course, wag predicated on the assumption that Mr. Hubbard was alive and could testify
at trial,
Given these statements by ﬁlaintift‘ s counsel last August and October, counset for
CerlainTeed was astonished to discover in November that Mr, Hubbard had actually been
deceased for almost a year and a half.
ARGUMENT

Mr. Hubbard’s Deposition Testimony Should Be Stricken,

Tasper Hubbard is the only witness in this case to claim that Mr. Bacon worked with a
CertainTeed product - CertainTeed asbestos cement pipe at the Corning Muskogee plant. In late
Qctober, however, and only in response to CertainTeed’s motion and this Court’s Order, plaintiff

11
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produced five product identification affidavits from Mr. Hubbard. These affidavits —two of
which were signed before his 2009 ﬂeposition in this cage and three of which were signed after
that deposition - claimed exposure to 16 joint compound or similar products, almost 20
refractory or insulating products; and to Armaspray insulating cement. Yet none of these
products outlined in Mr. Hubbard’s five affidavits were mentioned at all in his 2009 deposition
(or mentioned in his 2004 deposition either).

Plaintiffs utier failure to produce these affidavits in discovery in a timely manner has

resulted in extreme prejudice to CertainTeed.® Mr. Hubbard died in July 2010. Thus,

CertainTeed has been entirely denied for all time the chance to re-depose Mr, Fubbard in light of

these five affidavits, and to see what he bag to say about them. While these affidavits give
info.urmzttion about other asbestos exposures that Mr, Bacon may have had at the Corning facility.,
there is very little detail. - All of the affidavits are written to reflect M. Hubbard’s own EXPOSUIe
to these asbestos products; none mention Mr, Bacon, While all of these affidavits were
submitted i support of claims fo bankruptey trusts by Mr. Bacon’s estate, they give no specific
information whatsoever concerning Mr. Bacon’s exposures to these products. These details
could have been developed through Mr, Iiubbard’s deposition, had CertainTeed had the
affidavits and been able to depose him about them. As a New Jersey trial court recognized in
Gaskill v. Abex, 2010 WL 1484813 (N.J. Super. Apt. 1, '2-010),

“In asbestos litipation, an accurate statement of work history is
critical. Tt ig only by investigation of a Plaintiff’s work history the

As set forth above, all |1 co-worker affidavits and 19 bankruptey claim forms should have been produced in
response o the discovery rognests in this case. They should also have been produced pursuant to 12 O.5.

§ 3226(EX2) (party must supplement discovery responses when “party know that the response was incotrect in
some matetial respect when made” and “[t]he additional or corrective information has not otherwise been made
known to the other partics during the discovery process or in writing....”} Here, plaintiff’s response in
December 2008 — “[n]one at this time” — (o the discovery requests seeking witness statements and bankiuptey

claim forms was “incerrect ... when made.”

12
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Defendants can learn about all of Plaintiff’s asbestos exposure, an
issue that is central to all asbestos cases.” (Emphasis added.)

Thus, the opportunity to develop evidence on this “ceniral” issue in this case — “all” of
Mr. Bacon’s asbestos exposures — has been irretrievably lost to CertainTeed.

Futther prejudice to CertainTeed results from the fact that CertainTeed has formulated its
entire defense in this case without benefit of the 11 affidavits from these four co-workers, and
the 19 bankruptey claim forms. Surely, the testimony of CertainTeed’s industrial hygienist,
Robert Spence, would be heavily influenced by testimony about Mr, Bacon’s exposure to the
products outlined in these 11 affidavits and 19 claim forms. Thus, while Mr, Spence opined that
Mr. Bacon may have had significant exposure to asbestos from insulation produets, these
affidavits and bankruptcy claims point much more precisely to the brands and types of asbestos
insulation products involved, And Mr. Spence had no information about Mr, Bacon’s exposures
to joint compound, refractory products, or work around pumps, valves, and turbines outlined in
these afﬁdavits and claim forms. Fxcept for some vague testimorly about packing on pumps and
~ valves, these products and asbestos exposures have never bofore been identified in this case. The
prejudice to CertainTeed from plaintiff”s delayed and inaccurate discovery responses is sevete. .
* Discovery has been closed for months, the case is on the eve of trial, and, but for the Court’s
schedule, would have prooceeded to trial last fall. Again, asa New jersey trial court recognized
in Gaskill, 2010 WL 1484813:

“Cleatly, to have to start discovery anew in some areas, redo

discovery already completed, revise expert reports and redo expert
depositions would severely prejudice Defendants.”

Accord Abtrax Pharmaceuticals, Inc. v. Elkins-Sinm, Inc,, 139 N1, 499, 520-21 (1995)
(plaintiff's “delayed production of undisclosed documents” has “significantly prejudiced
[defendants’] trial preparation” because it has required defendant “to conduct additional

13
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discovery, obtain revised expert reports, retain a new expert on damages, and engage in
additional {rial preparation.”).

In these circumstances, tjfle proper remedy is to strike Mr, Hubbard’s testimony in its
entirety. The five affidavits from Mr. Hubbard demonstréi‘e that Mr. Hubbard’s deposition
testimony is effectively only half the story concerning Mr, Bacon’s asbestos exposure. Many
exposures, including to the almost 35 asbestos products listed in the five Hubbard affidavits, are
not mentioned at all. At best, Mr. Hubbard’s deposition testimony is an incomplete account of
Mr. Bacon’s asbestos exposures; at woust, his testimony is both misleading and inaccurate. Yet
due 1o plaintiff’s actions — her nondisclosute of the bankruptey claim formg and affidavits until
Just before trial and after Mr, Hubbard’s death — CertainTeed has been entirely deprived of its
ability to develop through M, Hubbard’s testimony (either at his 2009 deposition or thereafter)
the alternative asbestos exposures documented in those affidavits. As the passage from the
Gaskill case quoted above recognizes, there can be no doubt that establishing alternative
exposure, that is, other cxposures to ashestos that could potentially have caused the plaintiff’s
disease, are very important in the asbestos litigation. Thus, plaintiff’s nondisclosure of the co-
worker affidavits and bankruptcy claim forms has greatly prejudiced CertainTeed. Because this
significant prejudice cannol be remedied by taking another deposition of Mr, Hubbard, the only
fair remedy is to bar Mr. Hubbard’s testimony entirely. -

Such a result would be fully in accord with Oklahoma law. As explained in Barnett v.
Simmons, 197 P.2d 12, 18 (()k}a. 2008), a trial court has “inherent authority” to sanction litigants
who appear before it “for abuse of the discovery process” or for “abusive litigation practices.” A
failure to comply with discovery obligations, such as in this case, clearly falls within this

category. Barnett also holds that sanction “must be both fair and related to the particular claim

: 14
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or defense at issue.” Id at 21. Here plaintiff’s failure for over three years to turn over five
affidavits from its only product identification witness against CertainTeed is nothing short o_f
astonishing, Mr. Hubbard’s intervening death has made the prejudice irremediable.

Although Barneit held that a discovery violation neéd not be willful or in bad faith to be
sanctioned (197 P.3d at 19), here plaintiff or her counsel acted in bad faith. This is shown by the
fact that two of the five non-disclosed Hubbard affidavits were signed on November 9, 2009 —
just ten days after Mr. Hubbard’s October 30, 2009 deposition in this case - and yet discussed
exposures to almost 20 refractory and insulating products that My, Hubbard and his counsel
chose not to mention at the October 30 deposition. Indeed, in an effort to cut off questioning
about other potential exposures to asbestos by Mr. Bacon, plaintiff’s counsel stipulated neat the
end of fhat deposition that Mr. Hubbard “will not offer any further testimony” about any
additional asbestos products, manufacturers, or contractors other than what he had already

discussed. Fx. B, at 83-84. Bad faith is also shewn by the fact that plaintiff’s counsel

undoubtedly knew that Mr. Hubbard had died, since asthe May 2010 undisclosed affidavit

shows, he was in contact with hin just a few weels befote his death, Yet, at the pretrial hearings
last August and October, plaintiff’s counsel implied repeatedly to both the Court and to
CertainTeed’s counsel, that Mr. Hubbard was still living, Indeed, the Court and counsel spent
time arguing a motion in limine about the scope of Mr. Hubbard’s testimony that is entirely moot
given that he is deceased. Thus, striking Mr. Hubbard’s testimony is both fair and certainly

related to the discovery failures at issue. See alvo 12 0., § 3237(B)(2)(b) (one of the remedies

15
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for a discovery failure may be “prohibiting [party] from infroducing designated matters in

evidence™).’

The Oklahoma Supreme Court’s opition in Holm-Waddle v. Hawley, 967 P. 2d 1180

(Okla, 1998), is somewhat analogous to the facts here, In thal medical malpractice case, the
plaintifPs expert performed an autopsy on plaintiff’s decedent without notice to the other side;
the deéedent was then cremated and the ashes disposed of without any notice to the defendant.
Id. at 1182. Once defendant’s coungel learned of the autop’sy, it was too late — there were no
organs left for examination. The trial court prohibited use by the plaintiff of any materials from
the autopsy, and this ruling was upheld by the Oklahoma Supreme Court. Indeed, the Supreme
Court held that the discovery violation was so egregious that a dismissal of the entire action
would have been Justified: |

“I'Nhe trial court could have dismissed the action. The trial court

chose instead to ameliorate the ill-gotien advantage by suppressing

most of the evidence of the autopsy. No abuse of discretion has
been demonstrated.” 7d. at 1182-83,

So too here, plaintitf’s delay in tuming over the five Hubbayd affidavits has essentially
resulted in the destruction of evidence. Mr. Hubbard’s death — which took place only after this
lawsuit had been pending for two full years — hag made it impossible for CettainTeed to explore |
the asbestos exposures alleged in those five affidavits in any detail; it is just as if this evidence
had been destroyed by plaintiff’s actions. The Hubbard testimony is incomplete and misleading.
Yet none of this would have occurred had plaintiff adhered to her discovery obligations and

turned over the witness afflidavits when she was supposed to do so. Thus, as in Holm-Waddie,

Although sanctions under 12 0.8. § 3237(B) must be premised upon violation of a court order, Barnrett, 197
P.3d at 18, here the violation was of the Pre-trial Conference Order — which stated that discovery was complete
months ago. Plaintiff®s failare to turn over the 11 affidavits and 19 bankroptey claim forms in response to
discovery requests caused discovery to he incomplete and thus to violate this Court’s Pre-trial Conference
Order. See 12 O.5. § 3226(T7) (providing for entry of pretrial order); 12 0.8. § 323HB)(2) (ailowing sanctions
for violation of § 3226(F) order).

16
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the appropriate remedy ig to bar the testimony affected by plaintiff’s discdvery abuses, that s,
Mr. Hubbard’s deposition testimony.
| Courts in other states have struck testimony by witnesses for similar discovery violations.
For example, in Stoney v. Cingular Wireless LLC, 2009 W1 4250069 (D. Colo. Nov. 25, 2009),
the court struck testimony of plaintiff’s economic expert when plaintiff disclosed, a month before
trial, a new supplemental report by that expert based on new facts that plaintiff had known for at
least several months. /d at *4-*7. The court held that the late disclosure violated the court’s
scheduling order and the plaintiff’s discovery obligations, and was “neither substantially justified
nor harmless,” Id at *6. Accord West Va. Dept. of Trans. v. Parkerséurg Inn, Inc., 222 W.Va.
688, 698-700 (2008) (sustaining trial court’s refusal to a;iiow fact witness to testify as an expert
when defendant failed to list W'ﬁness as an expert in discovery responses). Indeed, in Heath v.
Zototoi, 221 TR.D. 545, 548, 553 (W.D. Wash, 2004), a federal court entered a default judgment
against a defendant for failure to turn over witness statements that were first disclosed to plaintiﬁ'
at least two years after defendant had them, and just a week before the discovery cut off and fmlrr
months before trial. |
As stated by the New Jersey Supreme Court in Abtrax Phawmcem‘rfcdls; Ine., 139 N.J, at
521:
“A litigant that deliberately obstructs full discovery corrupts one of
the fundamental precepts of our trial practice - the assumption by
the litigants and the court that all parties have made full disclosure
of all relevant evidence in compliance with the discovery rules.”
Plaintiff failed to adhere to that “fundamental precept” of our litigation system. For that reason,

Mt., Hubbard’s deposition testimony should not be allowed.
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CONCLUSION -
For the reasons stated, Mr. Hubbard’s testimony should be stricken in its entirety. In =
addition, plaintiff should be required to pay the reasonsble costs and attorney’s fees incurred by
CertainTeed in preparing and filing this motion. See 12 O.8. § 3237(B)(2) (in addition to other
sanctions for discovery failure, court may require party “to pay the reasonable expenses,
including attorney fees, caused by the faiture ....”); Barnerr, 197 P.3d at 18 (§ 3237(B) makes
imposition of fees and éo’sts on sanctioned party mandatory).

Respecifully submitted,

KALINOSKI & CHAPLINSKY P
100 Court Avenue, Suite 315 S
Des Moines, A 50309-2200 o
(Office: 515/246-8800) (Fax: - 515/246-1920) -

Margaret M. Chaplinsky PX0013382 ' | ;

Martha J. Phillips, Esq. (OBA #0311958) - |
ATKINSON, HASKINS, NELLIS, HOLEMAN, ' '
PHIPPS, BRITTINGHAM & GLADD )
1500 ParkCenire, 525 South Main
Tulsa, OK. 74103-4524 i
(thce 018/582-8877)y (Fax: 918/585- 8096) i
ATTORNEYS FOR DEFENDANT
CERTAINTEED CORPORATION

OFf Counsel; ' _ : J

Elizabeth Runyan Geise
Goodwin Procter, LLP

901 New York Avenue, NW
Washington, DC 20001
(Office) 202-346-4123
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David Marshall, Esquire

Hawkins Parnell Thackston & Young LLP
4000 SunTrust Plaza '

303 Peachtree St. NE

Atlanta, GA 30308-3243

(Office) 404-614-7400

(Fax) 404-614-7500

December 2011

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing instrument
wasg served upon plaintiff”s counsel via ederal Express on the day of December, 2011,
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IN THE DISTRICT COURT FOR McINTOSH COUNTY
STATE OF OKI.AHOMA

LORRAINE BACON, Individually and as
Surviving Spouse and as Personal Representative
Of the Heir and the Estate of Fred W, Bacon,
Deceaged, and on behalf of all wrongful death
Beneficiaries,

No. CJ-08-238
Plaintiffs,

Y.

AMETEK, INC., Successor in interest to
HAVEG INDUSTRIES, INC., et al.,

S S S N N M N N e N N e N N

Defendants,

MEMORANDUM IN SUPPORT OF DEFENDANT CERTAINTEED CORPORATION’S
MOTION TO DELAY TRIAL UNTIL PLAINTIFF COMPLETES HER BANKRUPTCY
TRUST CLAIMS '
In October 2011, pursuant to this Court’s Order, plaintiff produced 19 claim forms she
has submitted seeking payments from various bankruptey trusts.” Plaintiff also revealed that she
has received fo date approximately $185,{}00 in settlements from five bankruptey tmsts.l With
respect to the other 14 bankruptey trust claims that plaintiff has submitted, however, she states
that she has “deferred” those claims for now. See Plaintiff’s Supplemental Response to
Interrogatory No, 4 (October 25, 2011) (attached ag Fx. 1).2
As explained in detail below, éssuming that plaintif’s 14 *deferred” bahkruptcy claims

are accepted by the various trusts, she will recover, at a minimum, a total of $313,000 from these

' “These 19 claims were submitted to.17 various trusts. The Owens Corning and Fibreboard clalms were

submilled to one trust. So were the Federal-Mogul (Flexitallic) and Federal-Mogul {Turner & Newall) clains.

Plaintiff’s supplemental response to Interrogatory No. 4 actually lists 12 claims as “deferred,” but she has
received payment for one of them (Plibrice Trust), Het supplemental response (o Interrogatory Ne. 2 also lists
three more pending baunkruptcy claims (Federal-Mogul {Flexitallic), Federsl-Mogul {Turner & Newall) and
U.B. Minerals), and does not indicate whethor or not these three claims have also been deferred. For purposes
of this Molion, we have assumed that plaintift has also deferred those three ciaims.
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bankruptey trusts. Under Oklahoma law, CertainTeed will be enﬁﬂec_l t(; a doliar-for-dollar credit
against any verdict in the amount of any settlements received by plaintiff. See 12 0.S. § 832([).
Plaintiff*s obvious motivation, in-deferring these claims, is to deprive CertainTeed of these
settlement credits. That i, plaintiff seeks to defer recovery from those 14 bankruptey claims
until her lawsuit against CertainTeed in this Court is concluded so that her recovery from those
14 claims will not be offset against any verdict against CertainTeed. This would be massively

- unfair to CertainTeed, and represents an end-run arouﬁd Oklahoma’s settlement credit rules.
This Court should not sanction such an unfair result.

Accordingly, this Court should continue any trial in this case until (1) plaintiff ends her
voluntary deferral of these 14 bankrupicy claims and any settlemgnts from these trusis have been
paid; and (2) plaintif submits and receives payment from any other bankruptcy trust to which
she intends to submit a claim. In this way, this Court can agsure that CertainTeed receives the
full settlement credits to which it is entitled under Oklahoma law.

STATEMENT OF FACTS

At the October 14 pretrial hearing in this case, this Court ordered that plaintiff produce
any claims she had submilted to any asbestos bankrupley trusts. In response, plaintiff produced
19 claim forms and other documents that she had submitted to 17 bankruptey trusts. The claim
forms and other papers she produced showed that she has already collected approximately
$185,000 from five of the 19 bankruptcy trust claims that she has submitted. Specifically, she
has collected $87,713.14 from the USG Trust; $15,468.75 from ﬂl(\? ARTRA Trust; $25,952.08
from the ACMC {National Gypsum) Trust; $29,750 from the Plibrico Trust; and $26,250 from

the Johns-Manvitle Trust. See Plaintiff’s Supplemental Response to Intetrogatory No. 2
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(October 25, 2011) (attached as Ex. 1).> With respect to the other 14 bankruptey trust claims that
she has submitted, however, plaintiff states that she has “deferred” those claims for now. Id,,
Supplemental Response to Interrogatory No. 4 and note 2, supra.

Attached to this memorandum as Ex. 3 is an Affidavit of Bradley Drew, a Managing
Direclor at PACE Claims Services, a subsidiary of Navigant Consulting, Inc. Drew Aff, 4 2.
Since he began at Navigant in 1991, Mr. Drew has worked almost exclusively in the area of

- ashestos claims and ingurance issues. Id 3. He is very knowledgeable concerning procedures
and payments under asbestos bankruptcy trust. /d 4. He has studied the Trust Distribution
Procedures (“TDPs”} for over 50 bankruptey trusts, bankruptey trust claim forms, and payment
procedures, including the trusts to which plaintiff has applied and deferred her claims, 7d. 4, 6.
Mr. Drew has calculated the minimum payment from these trusts that plaintiff may receive
(assuming her claim is accepted by these trusts). Jd. 6. As Mr. Drew explains, the minimum
amount thaf plaiatiff may recover from the 14 claims she hag deferred is approximately
$313,000. Jd He adds that plaintiff may recover even mote than this amount if she seeks from
these trusts something other than the minimum amount available for mesothelioma claims (or, in
the future, if these trusts revise their procedures and increase the payment percentages they are

currettly using). Jd. 7.

Plaintiff’s supplemental response to Interrogatory Wo. 2 states that she has not recovered from the ARTRA
Trust and received §4,200 from the Plibrice Trust, But the trust claim documents she produced In October
show signed releases Tor seltlements of $15,468.75 with the ARTRA Trust and of $29,750 with the Plibrico
Trust.

Copies of the 19 bankruptey claim forms and other materials that plaintiff produced with her supplementsl
infertogatory responses on October 25 are attached as Ex. 2 hereto.
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ARGUMENT

This Court Should Continue the Trial Until Plaintiff Ends
Deferral of These 14 Bankruptey Claims and Receives the
Settlements To Which She Is Entitled from These Trusts.

Oklahoma law provides that, if plaintiff obtains a verdict against Cer_tainTced,
CertainTeed is entitled to a set-off from any verdict for pﬁor ét‘:ﬂlement monies received. Thus,
0.8, § 832(H) provides, in the televant part:

“When a release, covenant not to sue, or similar agreement is given

in good faith to two or more persons liable in tort for the satne

injury or the same wrongful death: (1) ... it reduces the claim

against others to the extent of any amount stipulated by the refease

~ or the covenant, or in the amount of the considerations paid for it,

whichever is greater....”
As matters now stand, the potential credits against any verdict from plaintiff®s bankruptey claims
is only $185,060, which is the amount that plaintiff has received for the five bankruptcy claims
that she has not deferred. Tf, however, plaintiff had pursued her 14 claims against the other
bankruptey trusts instead of deferring them, an additional $313,000 (and possibly mofe) would
be credited against any verdict against CertainTeed.

Plaintiff’s decision to defer these 14 bankrupley claimg is an obvious atfempt to deprive
CertainTeed of the settlement credits to which it would otherwise be entitled undef Oklahoma
law. There is no other plausible explanation for the deférral of these claims, Indeed,
commentators have noted that a;sbestbs plaintiffs often defer filing of Balﬂmlptoy trust claims
unil after they have recovered in the tort system in order to avoid giving solvent defendants any
credits or set-offs for amounts received as a result of bankruptey claims. See William P, Shelley
et al., “The Need for Transparency Between the Tort System and Secti-on 524(g) Asbestos

Trusts,” 17 Norton Journal of Bankrupicy Law and Practice, 257, 282 (2008) {plaintiffs

sometimes “delay their submission of claims to trusts” “to mazimize the damage recovery from
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tort defendants by preventing a judgment recuction on account of recoveries from 524(g) O

trusts.”); Mark A, Behrens, “Pennsylvania Moves Forward with Congidering Asbestos Trust ' '
Recoveries when Calculating Tort System Awards,” 26 Mealey's Litig. Reports: Asbestos 34
(Sept.. 7,2011) (without “Interface between the trust and tort systems,” “asbestos claimants can
potentially ‘double dip” — obtain trust recoveries and tort damages for the same injury™).

This sort of “double dipping” by the plaintiff is contrary to the policies under 12 O.8S.
§ 832(H). The entire reason for this statutory provision giving defendants credit for amounts
paid by others in seitlement is to “codif]y] the rule against double recovery ....” Morava v,
Central Okla. Med. Group, 26 P.3d 779, 783 (Okla. App. 2001).
There is an obvious and simple solution to avoid unfairness in this case. This Court

~ cannot compel plaintiff to end deferral of these 14 bankruptey trust claims. But this Court does
have control over the scheduling of its own docket, See Béstom v. Buchanan, 89 P.3d 1034, 1044
(Olkla, 2004) (quoting Landis v. Norfh American Co., 299 U.8. 248, 254 (1936) (Cardozo, J.)
{(“power ig inherent in every court to control the disposition of the causes on its docket.”)), Thus,
it ig fully within this Court’s anthority to continue the trial in this case until plaintiff ends her
voluntary deferrﬂ of these 14 bankruptey claims and receives any setflements from these trusts
to which she 1s mﬂiﬂed (along with any settlements from any bankruptey trusts to which she
intends to submit a ¢laim in the futuee). That continuance would avoid any unfairness to
CertainTeed. It would also be fair to the plaintiff. It would assure that she would reccive full
compensation for her injuries, and only avoid a r‘eéult under which she could “double (lip;’ —that
is, recovering fully in the tort system froxﬁ CertainTeed aﬁd ﬂlcn receiving at least another

- $313,000 from a set of bankruptey frusts,
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CONCLUSION

For the reasons stated, this Coutt should continue the trial date in this case until the
plaintiff either receives payment for the 14 bankruptey claims that she has deferred (ot those

claims are denied); and (2) submits and receives payment for any other bankruptcy trust claim

she intends to submit,

Of Counsel:

Tilizabeth Runyan Geise
Goodwin Procter, LLP

901 New York Avenue, NW
Washington, DC 20001
(Office) 202-346-4123
(Fax) 202-346-4444
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David Marshall, Esquire

Hawkins Parnell Thackston & Young LLP
4000 SunTrust Plaza

303 Peachtree St. NE

Atlanta, GA 30308-3243

(Office) 404-614-7400

(Fax) 404-614-7500

December 2011

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and eorrect copy of the foregoing instrument
was served upon plaintiff’s counsel via Federal Exptess on the day of December, 2011,
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STATE OF NEW JERSEY ) SS:

COUNTY OF MERCER )

6.

AFFIDAVIT OF BRADLEY DREW

My name is Bradley Drew. 1am over the age of 18 and competent to make this
Affidavit,

I am & Managing Director at PACE Clalms Services, a subsidiary of Navigant
Consulting, In¢. 1have worked at Navigant since July 1991, Ireceived a Bachelor's of
Science degree in Aeronautical & Astronautical Engineering in 1987 and a Masters of
Business Administration in 1991, both from the University of Ilinois,

During my career at Navigant, I have worked almost exclusively in the area of asbestos
claions and insurance issues. [ have helped companies manage data concerning asbestos
claims and settlements, 1 have also been deeply involved ln helping insurance companies
understand and manage U.S. asbestos claims. I have provided testimony relating to
asbestos claims management in several court cases, and have given presentations on
maragement and trends in asbestos claims at numerous industry confetences.

L am also quite knowledgeable concerning procedures amd payments under ashestos
bankruptey trusts, 1 have studied the Trust Distribution Procedures (“TDPs”) for over 50
asbestos bankruptey trusts, bankruptey trust claim forms, and payment procedures.

T have reviewed the supplemental discovery responses ancl 19 bankruptey claim forms
subritted by the plaintiff in the Bacon case. As I onderstand these materials, the plaintiff
has recovered approximately $1835,000 for five of these claims - $87,713.14 from the
USG Trust; $15,468.75 from the ARTRA Trist; $25,952.08 from the ACMC (National
Gypsurny Trust; $29,750 from the Plibrico Trust; and $26,250 from the Manville Trust. T
also understand that plaiatiff has “deferred” for now her 14 claims against the other

bankruptey trusts to which she has submitted c¢laims,

I have studied the TDPs for the trusts that will process the other 14 claims, including the
amounts that plaintiff will receive for these (4 clalins if she elocts to receive the
minimum amounts available at this time from these trusts for a mesothelioma claim.
These minioum amounts ate as follows:

H.K. Porter: $1,260
Fibreboard; - §14,830
Owens-Corning; ~ $21,500
AW $22.000
Combustion Engineering:  $36,247.50
ACandS: $8,670
KACC; $24,500

DIT (Harbison-Walker): $71,662.50
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GI-Holdings: $13,330

THAN: $45,000
Federal Mogul (T&N): $12,000
Federal Mogul (Flexitallic): $3,000
Asarco; $37,400
U.S. Minerals: $1,250

These amounts total approximately $313,000,

7. If, however, the plaintiff in Bacon elects to seek from these Trusts something other than
the minimum amount that may be received ftom these trusts, additional amounts may be
available. There is also a possibility that plaintiff may receive additional funds from
these trusts in the firture if, for example, these trusts revise their procedures and increase
the payment percentages they are currently applying for claims submitted to them,

I declare under penalty of perjury that the foregoing is true and correct,

B1 adlcy DICW ‘

Sworn to and subscribed before e on this Q l day of December, 2011.

Notary Public Ncbw Pubﬂa
My Cominission Expires: __| 4,@mmmwmm~mm
‘ B )
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

- e e e et i X

IN RE: NEW YORK CITY : NYCAL
ASBESTOS LITIGATION :

_________________________________________________________________ %

ALFRED D’ULISSE and MARGARET D'ULISSE, ‘- Index No. 113838/04
Plaintiffs, Hon. Louis B. York
-against- |
AMCHEM PRODUCTS, INC.,, ef al.,

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT
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PRELIMINARY STATEMENT

Defendant DaimlerChrysler Corporation (“Chrysler”), by its attornéys, Lynch Daskal
Emery LLP, respectfully submits this memorandum of law in support of its motion, pursuant to
CPLR §§ 2221(e) and 4404(w), for leave to renew its January 17, 2007 motion (“January 2007
post-trial motion”) for an Order vacating the recklessness finding, for remittitur, and for
judgment, or, in the alternative, for new trial.

On November 21, 2007, almost one year after a jury rendered a verdict for plaintiff in this
multi-defendant asbestos products liability matter, plaintiff produced for the first time sworn
admissions he made in two scttloment releases and exposure admissions in claim forms filed
with five asbestos bankruptey trusts. These statements include product exposure evidence, the
ury’s consideration of which would have altered the verdict substantially. Chrysler must be
granted leave to renew its January 2007 post-trial motion on the ground that had these facts been
known at the time the motion was made, fhe;f likely would have changed the Court’s
determination on the motion, and the Court would have set aside the verdict. After granting
leave to renew, the Court should grant Chryslet’s January 2007 post-trial motion and enter
judgment for Chrysler, or in the alternative, order a new trial with costs and attorneys” fees,
including all such costs and fees i11§u1‘red in connection with the trial.

The relevant facts are set forth in the accompanying Affirmation of Scott R, Emery, Esq.
in Support of Chrysler LLC’s Motion for Leave to Renew (the “Emery A{f.”) and are not

repeated here.




ARGUMENT
POINT I

THIS COURT SHOULD GRANT CHRYSLER’S :
MOTION FOR LEAVE TO RENEW ITS JANUARY 2007 POST-TRIAL MOTION

I The Standard for Motions for Leave to Renew

A motion for leave to renew “shall be based on new facts not offered on the prior motion.
that would change the prior determination...” CPLR § 2221(e)(2); see also Azzopardi v. Amer.
Blower Corp., et al., 192 A.D.2d 453, 453-54, 596 N.Y.S.2d 404, 405 (Ist Dep’t 1993) (granting
motion for leave to renew where party presented new facts not previoﬁsly available). Such a
motion is “intended to bring to the court’s attentionlnew or additional facts which, although in
existénce at the time the original mption was made, were unknown to the movant and were,
therefore, not brought to the court’s attention,” Tishman Constr. Corp. of New Yorkv. The City
of New York, 280 A.D.2d 374, 376-77, 720 N.Y.S.2d 487, 490 (Ist Dep’t 2001). Although it is
generally true that a motion to renew must be based on newly-discovered facts, a court has
discretion to grant renewal even upon facts known to the movant at the time of the ori é'mal
motion. See Wilder v. May Dep’t Stores Co,, 23 A.D.3d 646, 648, 2005 N.'Y. Slip Op. 09089 (2d
Dep’t 2005). See also Strong v. Brookhaven Mem'l Hosp. Med. Ctr., 240 A.1D.2d 726, 726, 659
N.Y.5.2d 104, 105 (2d Dep’t 1997). Inceed, even where the “vigorous requirements” for

renewal are not met, a motion for renewal may be granted in the interest of justice and based on

substantive fairness principles. See Garner v. Latimer, 306 A.D.2d 209, 209-210, 761 N.Y.S.2d

657, 658 (1st Dep’t 2003) (internal citation omitted); see also Mefia v. Nanni et al., 307 AD.2d

870, 871, 763 N.Y.8.2d 611, 612 (Ist Dept 2003).




JIR Justice Demands that Chrysler Be
Granted Leave to Renew its January 2007
Post-trial Motion Because the Newly-Revealed
Evidence Would Have Directly Impacted the
Verdict and the Court’s Determination on the Motion

As detailed in the Emery Af'f., due to plaintiff’s mistepresentations and omissions and
violation of the New York City Asbestos Litigation Case Management Order, the information
upon which this motit;n is based was unavailable to Chrysler until November 21, 2007, See
Emery Aff, at 913, 19. On that date, plaintiff disclosed for_ the first time: (i) pre-trial settlement
releases with Garlock and Ingersoll Rand in which Mr, D*Ulisse admitted that 1'16i wag exposed to
asbestos-containing products manufactured by those companies; (ii) a claim submitted to the
Johns-Manville Personal Injury Settlement Trust on plaintiff’s behalf in which plaintiff’ s- counsel
affirmed that Mr. D’Ulisse had been exposed to Johns-Manville brakes; and (iii) claim forms
submitted by Arthur Luxenberg, Esq. on plaintiff’s behalf to the Amatex, Celotex, Eagle-Picher,
and Combustion Engineering bankruptcy trusts that contain admissions of Mr. D’Ulisse’s
exposutes to various products. See id. at § 20. |

By filing a Note of Issue on November 15, 2003, plaintiff affirmed that discovery was
complete in this matter. Chrysler relied on that representation together with the fact that plaintiff
had a duty, under the New York City Asbestos Litigation Case Management Order, to file any
proofs of claims with bankruptey trusts no later than 90 days before trial. See id. at 22, _
Finally, and perhaps most notably, Chrysler relied on Mr. D*Ulisse’s trial testimony in which he
denied exposure to Amatex, Celotex, and Eagle-Picher products, mentioned his use of just one
category of Johns-Manville products (building materials), and did not mention use of Garlock,
Ingersoll Rand, Anchor, or Combustion Engineering products, See id. at { 24, 40. Chrysler

counsel made reasonable efforts prior to and during trial to ascettain any additional information




regarding Mr. D*Ulisse’s product exposure. See id. at {§ 38, 40-41. That plaintiff
misrepresented to the Court t-l‘liat the information existed and withheld it until November of 2007
made it impossible for Chrysler to present this information to the Court at the time of its January
2007 post-trial motion. As such, Chrysler should be granted leave to renew the motion.
POINT I
THIS COURT SHOULD GRANT CHRYSLER’S MOTION

FOR JUDGMENT OR, IN THE ALTERNATIVE,
ANEW TRIAL WITH COSTS AND ATTORNEYS’ FEES

I. The Applicable Standards

Pursuant to CPLR § 4404(a),

the court may set aside a verdict or any judgment entered thereon and
direct that judgment be entered in favor of a party entitled to judgment as a
matter of law or it may order a new frial of a cause of action or separable
issue where the verdict is contrary to the weight of the evidence, in the

interest of justice or where the jury cannot agree after being kept together
for as long as is deemed reasonable by the court.

See also Ewanitsko v, Verdi Equities, 31 A.D.3d 493, 494, 818 N.Y.S.2d 254, 255 (2d Dep’t
2006) (setting aside jury verdict where the verdict could not have been reached on any fe{tir
interpretation of the evidence). Similarty, CPLR § 5015(a)(2) allows a party relief from
judgment on the grounds of (i) newly-discovered evidence if the introduction of the evidence at
trial would probably have produced a different result or (if) fraud, misrepresentation, or other
misconduct of an adverse party. See Amalfi v. Post & McCord, 250 A.D. 408, 4-14, 294 N.Y.S.
633, 640 (1st Dep’t 1937) (a party is entitled to a new trial on the grbund of newly-discovered
evidence where, as here, it appears that the “evidence was not and could not have been
discovered in the exercise of reasonable diligence before the trial, that it is material and not
merely cumulative or of an impeaching charactér in the sense of affecting credibility only as

distinguished from having probative force by showing a different state of facts and that on a new



trial it would probably change the result”™) (internal citations omitted); Profe Contracting Co.,
Inc. v. Board of Educ. of the City of New York, 230 A.D.2d 32, 39, 657 N.Y.5.2d 158, 163 (Ist
Dep’t 1997) (ordering new trial where post-trial evidence not previously available warranted |
relief from judgment); Swarzina v, Knight & Timoney, Inc., et al., 265 A.D. 33, 36,37 N.Y.S.2d |
579, 581-82 (1st Dep’t 1942); and Rivera v. Rumax Realty Corp., 256 A.D. 277, 27778, 9 ‘ '
N.Y.5.2d 880, 880-81 (1st Dep’t 1939} (each ordering new trial with costs where newly- |
discovered evidence directly contradicted plaintiff’s trial testimony).
I1. | Judgment Should Be Granted for

Chrysler Because Plaintiff Withheld

Information the Timely Disclosure of Which
Would Have T.ed The Jury to a Different Verdict

Plaintiff’s willful non-disclosure of product exposure admissions smacks of frand and led
to a verdict that should not stand., Indeed, where, as here, there is “clear evidence of a gross
fraud practiced upon the court” and the attack on the verdict is not “collateral, long-delayed or i
merely reflect[ive] of a disappointed or ill-prepared litigant’s second thought,” a court has the l
“power and exercises it to nuilify its own verdict or judgment, thus fraudulently procured.” See

MecCarthy v. Port of NY Authority, 21 A.D.2d 125, 129,284 N.Y.5.2d 713, 717 (1st Dep’t 1964).

A trial court only requires ordinary diligeﬁce with respect to discovering the evidence at issue
before the trial. See Frohlich v. Zeltzer, 185 A.D. 103, 110, 173 N.Y.5. 15, 20 (1st Dep’t 1913).
Had the jurors been aware that Mr. I’ Ulisse had admitted exposure to Garlock, Anchor
Packing, and Ingersoll Rand products, they would have likely apportioned liability to

those entities. See Bmery AfL. at 19§ 29, 45. Similarly, had the jurors known that

Mz. D*Ulisse had admitted exposure to Johns-Manville products, Johns-Manville would

have appeared on the verdict sheet and liability likely would have been apportioned to it.

See id. at § 63,



Finally, had the jurors been aware that claim forms would be submitted on
Mr. D’ Ulisse’s behalf to Amatex, Celotex, Combustion Engineering, and Eagle-Picher asbestos
bankruptcy trusts containing sworn statements by Arthur Luxenberg, Esq. that Mr, D’Ulisse had
been exposed to asbestos-containing products manufactured by those companies, they very likely
would have apportioned a percentage of liability to those entities. See id. at 77. Indeed, because
Mr. Luxenberg was acting in his authorized capacity as plaintiff's attorney at the time he made
those sworn statements, the statements are admissible against plaintiff. See Bellino v. Bellino
Constr, Co., Inc., 75 A.D.2d 630, 631, 427 N.Y.5.2¢ 303, 303 (2d Dep’t 1980).

Justice Helen Freedman has ruled that statements in proofs of claims forms like those
filed on Mr. D*Ulisse’s behalf with the Johns-Manville, Amatex, Celotex, Hagle-Picher, and
Combustion Engineering trusts are admissions:

[Wihile the proofs of claim are partially seftlement documents, they ate also

presumably accurate statements of the facts concerning asbestos exposure of the

plaintiffs. While they may be filed by the attorneys, the attorneys do stand in the
shoes of the plaintiffs and an attorneys’ [sic] statement is an admission under New

York law. Therefore, any factual statements made in the proofs of claim about

alleged asbestos exposure of the plaintiff to one of the bankrupt’s products should

be made available fo the defendants who are siill in the case.
 Emphasis added. Drabeyzkv. Amchem Prods., Inc., et al., (Supreme Court, Erie County,

" Decision and Order filed January 18, 2008, JH.O. Joln P, Lane, Index No. 2005/1583) (citing
Tustice Freedman’s oral decision on the record dated December 11, 2003, and filed December
18, 2003 in the Negrepont v. A.C.&S., Inc. matter, New York County, Index No. 120894/01)
(emphasis added).

Where a jury’s apportionment of liability is against the weight of the evidence, a verdict

will properly be set aside. See Yalkui v. City of New York, 162 AD.2d 185, 188, 557 N.¥.5.2d 3,

6-7 (1st Dep’t 1990). Here, had the jury been aware of Mr. D*Ulisse’s sworn admissions that he



was exposed to Garlock and Ingersoll Rand products and the fact that he was exposed to the
asbestos-containing products of five bankrupt entities, it would have allocated liability to all
seven of those entities, thus materially changing its verdict and apportionment determination.

1. In the Alternative, the Interests of Justice
Would Be Served By Granting a New Trial

In determining whether to grant a new trial, “the court should weigh the likelihood and
degree of the false testimony, the affront to the court, and he probability of éhanging the result
against the degree of diligence exercised by the moving party and the time and manner in which.
the new trial is sought.” McCarthy, 21 A.D.2d 125, 128, 284 N.Y.5.2d 713, 716 (internal
citations omitted). As is true in Chryslet’s case, “it must appear that the evidence was not and
could not have been discovered in the exercise of reasonable diligence before the trial.” Frohlich
v, Zeltzer, 185 AD, 103, 109-110, 175 N.Y.8. 15, 21 (1st Dep’t 1918). In McCarthy, defendant
moved to set aside the verdict and for new trial where the consideration of supplemental
evidence would have established the false testimony of plaintiff. See McCarthy, 21 A.D.2d at
128,284 N.Y.S.2d at 716. The court noted that corroberative affidavits and exhibits sufficiently
served as evidence of gross fraud upon the court and affirmed the lower court’s Order of a new
trial. See id See also Hawkins v. Regan, Inc., 39 A.D, 2d 908, 910, 332 N.Y.S.2d 767, 770 (2nd
Dep’t 1972) (granting defendant’s motion for new trial on the ground of newly-discovered
evidence where the evidence contradicted plaintiff's testimony and noting that “[t}he interests of
~ justice are not served by denying this defendant the right to present highly material evidence™),
see also Frohlich, 185 A.D. 103, 110, 173 N.Y.S. 15, 20 (noting that “the probative force of the
newly-discovered evidence is only considered in determining whether it is probable that the

result would be different on a new trial” and granting new trial where if the newly-discovered

evidence were found to be true, it “tend[ed] strongly to show that the testimony of the [prevailing




party| was not worthy of credence and render[ed] it highly probable that the
judgment...[was]...erroneous™). |

Here, the newly-revealed evidence of Mr. I’Ulisse’s asbestos exposures, intentionally
and bold facedly withheld from Chrysler until long after trial, would have changed the jury’s
verdict findings. That the Weitz firm procured a verdict through fiaud should not be condoned
or ignored. Under these circumstances, Chrysler is entitled to a new trial with costs and
aﬁorn.efs’ fees.

CONCLUSION

For the foregoing reasons and the reasons stated in the Emery Aff., defendant
Chrysler LLC respectfully requests that this Court: (i) grant it leave to renew its
January 17, 2007 post-triel motion for an Order vacating the recklessness finding, for remittitur,
and for judgment, o1, in the alternative, for new trial; (ii) upon granting Chrysler leave to‘renew,
grant its motion for judgment, or in the alternative, a new trial with costs and attorneys’ fees,

including all such costs and fees incurred in connection with the trial and (iii) grant Chrysler

other such and further relief as this Court deems just, including the award of costs and attorneys’

fees.

Dated: New Yorl, New Yeork
January 22, 2008

Respectfully submitted,

LYNCH DASKAL EMERY LLP
Attorneys for Defendant Chrysler LLC

&MM

“Scott RVE “mery
264 West 40th Street
New York, New York 10018
(212) 302-2400
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Jerry Kristal, Esc.
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Attachment H

VIRGINTIA:

IN THE CIRCUIT COURT FOR THE COUNTY OF LOUDOUN

______________________________ X
JAMES L. DUNFORD, )

Plaintiff, )

-vy5- ) Case No: CL-25113
HONEYWELL CORP., et al., )

Defendants. )]
______________________________ X

HONORABLE THOMAS D. HORNE
Leeshurg, Virginia
wednesday, December 10, 2003
9:03 a.m.
Job No.: 1-26846
Pages 1 - 108 .
Reported by: T. R. Hollister

The motiens hearing was held at:

LOUDOUN COUNTY CIRCUIT COURT
Courtroom 2B

18 East Market Street
Leesburg, virginia 20178
(703) 777-0270

Pursuant to notice, before T. R.

Hollister, Notary Public for the Commonwealth of

Virginia.

APPEARANCES

ON BEHALF OF PLAINTIFF:

JAMES C. LONG, ESQUIRE

WEITZ & LUXENBERG, P.C.

180 Maiden Lane

New York, New yYork 10038-4925

(212> 558-5500

MARC C. GRECO, ESQUIRE

GLASSER & GLASSER, P.L.C.

Crown Center, Suite 600

580 East Main Street

Norfolk, virginia 23510

(757) 625-6787

ON BEHALF OF DEFENDANT DAIMLERCHRYSLER,

Page 1
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Attachment H

15 MOTOR COMPANY and GENERAL MOTORS:
16 STEVEN R. WILLTIAMS, ESQUIRE
17 . MICHAEL R. DAGLIO, ESQUIRE
18 SAMUEL L. TARRY, JR., ESQUIRE
19 MCGUIRE WOODS, L.L.P.
20 901 East Cary Street
21 Richmond, virginia 23219-4030
22 (804) 775-1000
g
0004
1 APPEARANTCES (cont.)
2 ON BEHALF OF DEFENDANT STANDARD MOTOR PRODUCTS:
3 SHEPHERD D. WAINGER, ESQUIRE
4 KAUFMAN & CANOLES, P.C.
5 150 west Main Street, Suite 2100
6 Norfelk, virginia 23510-1609
7 (757) 624-3015
8 SUSAN J. COLE, ESQUIRE
9 BICE COLE LAW FIRM
10 2801 Ponce De Leon Boulevard
11 Suite 550
12 coral Gables, Florida 33134
13 (305) 444-1225
14 ON BEHALF OF DEFENDANT CUNNINGHAM AUTO PARTS
15 d/b/a FATRFAX AUTO PARTS HERNDON, INC.:
16 NEIL J. MacDONALD, ESQUIRE
17 HARTEL, KANE, DeSANTIS,
18 MacPDONALD & HOWIE, L.L.P.
19 6301 Ivy Lane, Suite 800
20 Greenbelt, Maryland 20770
21 (301) 486-1200
22
¢
0005 -
1 APPEARANCES (cont.)
2 ON BEHALF OF DEFENDANTS TOTAL AUTO PARTS
3 HERNDON, INC. and HORN MOTORS, INC.:
4 JONATHAN D. FRIEDEN, ESQUIRE
5 ODIN, FELDMAN & PITTLEMAN, P.C.
6 9302 Lee Highway, Suite 1100
7 Fairfax, virginia 22031
3 {703) 218-2100
9
10
11 . ALSO PRESENT: Steve Roberts, McGuire woods
12 Information Technology
13
14
15
16
17
18
19
20
21
22
EF
0006
1 PROCEEDINGS
2 THE COURT: Good morning to all of you.
3  AlIT right. There are a number of motions that are
4 on the docket today. Did counsel discuss an order
5 in which we might take these up?

Page 2
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Attachment H _
__MR. WILLIAMS: Your Honor, we did not.
Steve Williams for McGuire Wwoods for General Motors

~and paimlerchrysler. It makes most sense to us, we

think, to handle the motion for sanctions Tirst,
because it could prove dispositive and moot the rest
of the docket.

THE COURT: A1l right. Go ahead with the
motion for sanctions then.

MR. WILLIAMS: Thank you, Your Honor.
we have something of a multimedia presentation here
today, Your Honor. This is Mr. Roberts from my
office. and he will be operating the equipment.
Hopefully we'll be able to go forward without having
any glitches.

Your Honor, I guess I need to start off
by saying that we're not at all happy to be arguing
this here today. I've got to say that I personally

have never brought a motion for sanctions in my
career. And so this is something of a monumental
event for us. We thought Tong and hard before we
brought this, but we concluded that we needed to
bring it because of the comprehensiveness and
pervasiveness of the deception that has occurred in
the discovery of this case.

we thought before the events of the last
two weeks that our brief that we filed on the 26th
pretty well laid out the pattern of deception. we
now know from what we've learned in the intervening
time that it was actually woefully inadequate. And
so now I would like to go ahead and start with the
order of how we ‘intend to proceed.

The first issue we'd Tike to address to
the Court is why this issue is +important subsequent
to the case, Bring up the next thing. The next
thing we'd Tike to talk about, and this will take
the bulk of our presentation, is the time Tine
detailing the Plaintiff's pattern of decepticn. And
this will take a fair amount of time.

Third. we'd Tike to address up front

what we consider maybe the possible Plaintiff's
responses. We haven't received a written response
yet, so a little hit of this may be anticipatory.
Finally, we'd Jike to talk about what we would like
at the conclusien of this hearing.

50 let's go ahead and start off with why
this issue is important subsequent to the case. In
a nutshell, the Plaintiff's theory of this case is
that the Plaintiff's peritoneal mesothelioma was
caused by exposure to ashestos and its only exposure
to ashestos came from working around friction
products manufactured by the Defendants in this
case. Now, this is the position that was taken by
Plaintiff and his counsel through over two years of
discovery since the case was first filed. we have
constantly heard through discovery in this case that
the pPlaintiff's only exposure was at the two gas
stations that he worked at, cone back in the early
'80s. Go on to the next slide.

I now would like to address why this is

Page 3




o . Attachment H
2l an important issue from our perspective. And I'm
22 not revealing any strategic secrets here. I mean

%
0009 _
1 this_is pretty straightforward and I think everybody
2 involved in the case understands our defense. we
3 basica11ﬁ have two prongs. The first is that
4  science has proven that ashestos-containing friction
5 roducts, the kind that Mr. bunford alleges caused
6 is peritoneal mesothelioma, do, in fact, not cause
7 the disease. And so the second proeng of our
8 defense, which is really the essential one, is that
9  the Plaintiff must have had some other ashestos
10  exposures that led to the disease for which he
11 brought this case.
12 GO to the next slide. Now, I know this
13 is a difficult slide to see and I don't want to
14 cover the science in any great detail, because if we
15 move on to the Tlater motions, Mr. Tarry will do that
16 in our motion to strike the Plaintiff's causation
17 witnesses. But basically this slide pretty easily
18 depicts the science prong of our defense. “The chart

19 on the side shows the proportion of mortality rate
20 for various occupations for the disease of

21 mesothelioma. And let me start off by saying that a
22 proportion of mortality rate of under 2 generally is

1 held by science by epidemiology to indicate there is
2 no causation. PMR's above 2 indicate a strong

3 association or causation. The highlighted entry

4 there is motor mechanics. And I've got to stop

5 right here and say Mr. Dunford was not even a motor
6 mechanic. He worked at a gas station but that 1is
7 the occupation that most c%osely approximates the

8 entry on this chart. And you can see that the

9 proportion of mortality rate for motor mechanics is
10 well below 2,

11 Now, by contrast, if you look at the top
12 of the chart, which is not highlighted, there are a
13 couple of occupations that have significantly higher
14 proportion of mortality rates. Among them
15 construction, which is well past 2, and then
16 plumbers which exceeds 4. 1I'm going o come back to
17 those in a little bit. -But that really demonstrates
18 our science case in a nutshell.

19 Let's go on to the next slide. Because

20  of the pattern of deception in this case, we're not
21 Teft at the conclusion of discovery with what T call
22 an eviscerated defense. Simply put, since we're not

allowed because we don't have the information to put
on the alternative causation defense at least from
the discovery responses, this is the defense we
would have been left with. Defendants did not cause
the Plaintiff's peritoneal mesothelioma, but we
don't know who or what did. Now, I've got to tell
you that's obviously not a very appealing jury
argument. TIt's much better for us to be able to go
in and have our experts point to exactly what the
cause was than just to have them throw their hands
up and say we don't know.
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Attachment H

Go to the next slide. Now, this is going
to be the bulk of our presentation. TIt's the time
1ine detailing the Plaintiff's pattern of deception.
Bring up the next slide. You can see we have a ot
of entries here. I'm going to go through some of
them in some detail and I'm going to hit the high
points on others. But I need to orient you on what
the slide presents. on the top, the blue entries
indicate events in this case. And by and large
%h?se are discovery events and depositions and the
ike.

on the bottom of the slide the entries in
red are events that represent other claims or, in
fact, even another case. And. the ‘interesting thing
or important thing to note at the outset, and I will
remind the Court of this when we get to it, is that
although those entries are put on the time line in
chronological order, we didn't know anything of the
red entries until November 7, 2003. So for ease of
presentation, we're going to_go roughly in
chronological order. But a lot of this is
backfilling in on our part with information that
we've learned within tﬁe Tast month and in some
instances within the last week or so.

Go ahead and bring the first entry up.
okay. Wwe start with the first entry -- and go ahead
with the description. on March 23, 2001, and this
entry is on both sides of the time line, because
this is when the Plaintiff was diagnosed with
peritoneal mesothelioma. So this set the whole
chain of events in motion.

Go to the next program. Bring up the
event. About five months after his diagnosis, the

plaintiff filed his motion for judgment in this
case, alleging that the Defendants in this case, who
are largely manufacturers and distributors of
friction products, caused Mr. Dunford's peritoneai
mesothelioma. But now we know that something else
happened on August 22nd. So bring up the next
event.

on that date we now know that the
piaintiff's New vork law firm, Weitz & Luxenberg,
filed a proof of claim against a company called
H. K. Porter. And that's a distributor of
ashestos-containing products Tlargely used in the
construction industry. I don't have an exhaustive
Tist of what their products might be. The
plaintiff's counsel may be able to fill you in in
greater detail. But suffice it to say, they were
not a supplier of friction products at the
Plaintiff's gas stations.

Go ahead and bring the frame up. And I

just want to show you that -- and we'll run through
this quickly -- this is_one of the proofs of
claim -- they really fall into two categories. One

is kind of a computer printout that wWeitz &
Luxenberg's firm filed on behalf of a Targe number
Page 5
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of clients. .And this is one of those types. The
second is a more individual claim and we come to
some of those later on.

Let's go to the next event. I told you
we'd go in chronological order, but we need to
backfill in a 1ittle bit based upon what we now know
to be the case. Bring up the event. o0n the 29th of
June, 2001, weitz & Luxenberg filed a proof of claim
against Babcock and wilcox. aAnd let's go ahead and
put that claim up on the screen if we could. Okay.
This is the first page of the claim. No, I guess
that's not the first page of the claim. Can we go
back? oOkay. This is the first page of the claim.
It's right in the middle and it's a little bhit
difficult to read. But the first part asks, the
first guestion, do you claim the injured party's
asbestos exposure is attributable to any of the
following entities. And then -- go ahead and bring
that up 1f you can. The Babcock and wWilcox Company
is checked "yes." Let me tell you just briefly.

Babcock and wilcox by and large was a supplier of
heavy industrial equipment, hoilers and tﬁe Tike,
which would have been, you know, going into
buildings and into industrial sites. So, you know,
again, 1t's not an exposure that you would expect at
the gas station.

Let's go to the next. okay. This is
part 3. And I've got to tell you that in the
interest of time, we have excerpted some of these
documents, so -- to kind of highlight them for the
presentation. Under the Exposure History section,
we have the plaintift indicating not only exposure
at the two gas stations which we know about from the
motion for judgment in this case, but under exposure
site number 3, we see land-based construction,
various sites and occupation 30. I don't know what
that is because T don't have the code, but it's not
really important for today. wWwhat is, is that it is
alleging exposure at construction sites.

Bring up the next exposure site. And
that's exposure site number 4 where we see, yet
again, exposure at various construction job sites.

And then bring up the final part of this. This is
important and we'll see this time and time again.
on the signature of claimant or authorized agent
section, it is very clear what these proof of claims
are. It reads, "To the best of my knowledge the
information contained in this proof of claim is true
and compiete.” And then it has a signature. And we
see that it is Lisa Nathanson Busch who is an
attorney from Weitz & Luxenberg, dated June 29th,
2001. And in case there's any doubt as to what the
Tegal efficacy of this proof of claim is, the clause
underneath the signature removes all doubt.
"Penalties for presenting a fraudulent claim is a
fine of up to $500,000 or timprisonment for up to
five years or both subject to 18, uUsC 152 and 3571."
So it seems pretty evident from the form itself the
significance of what these forms are.

Page 6
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Let's go to the next event 1if we could.
Okar. This is the Tast date that we need to
backfi1l in. This 1is actually -- was the most
surprising to me, because we've only very recently
learned about it. Go ahead and bring up the

description.

we now know that Plaintiff on June 5th,
2001, filed a different Tawsuit against traditional
ashestos defendants in New York City. This really
took us aback. we Tearned this within the last ten
days. And I'11l explain the circumstances in a
Tittle bit, but I'd 1ike to go ahead and bring up
the summons if we could. This is the summons for
the New York action. You see that the date filed
was June 5th, 2001. And you can see, I've
highlighted the Plaintiff's name. And because of
the way they do thin?s in New York when they have a
multi-plaintiff complaint and they do it
alphabetically, you can see that Mr. Dunford and his
wife's name are kind of buried in the middle, which
may be of some import. It may hot. But it
certainly would have made it much more difficult for
us to find this.

Go to the next page, would you? T just
want to run through the list of defendants. And you
can see that I've highlighted some of them. on this
page, AC and S, Congoleum Corporation. Go to the

next page. Minnesota Mining and Manufacturing
company, which is commonly referred to as 3M. North
American Refractory Company, which is NARCO.
Plibrico Company and united States Mineral Company.
The significance of the highlighting, Your Honor, s
we're going to see additional time line events that
rﬁference those companies. And we'll come back to
them.
: The significance at this juncture of this
complaint is we see that in the New York suit, which
was filed 6 weeks before they filed the motion for
judgment in this case, they named 82 defendants,
which are by and large traditional asbestos
defendants. And zero defendants from this case are
named in that Jlawsuit. So, basically, it appears
that we have two cases going on on a parallel track.
Let's go to the next time line event if
we could. Wwe're back to our case now. And we'll go
in straight, chronological order through the rest of
the time 1ine. 0n November 7, 2001 Daimlerchrysler,
Ford and General Motors served interrogatories and
requests fTor production on the pPlaintiff. Next

event.,

The next event is January 22, 2002 and
the Plaintiff first answers the interrogatories and
requests for production served by DaimlerChrysler,
Ford and General Motors. T don’t intend to go
through those discovery responses in their entirety,
hut there are some that I need to cover in some
detail. so let's first take up DaimlerChrysler's

Page 7



10

12
13
14
15
16
17
18
19
20

22
0020

LSOl

H
oW~V B WP

I e Y !
Lo~ wh

M N N
NREO
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first interrogatories and request for production.
okay. This is interrogatory number 3. And it
basically says, state whether you have ever filed
any other lawsuit for personal injuries, and if so,
for each lawsuit state the following. And then it
asks a bunch of identifying information about where
it was filed, when it was %i]ed, the docket number,
and the name of each party and the disposition or
current status of the suit.

. You can see that the answer s not
applicable. Now, this was served on us January 22,
2002, we now know, thought we didn't know it at the
time, that that answer is false. Because the New
vork suit had already been commenced before they

even filed the motion for judgment in this case.

Let's go to the next one. Okay. These
are from the requests for production of documents
served by Daimlerchrysler. And it's a part of the
same discovery set. Bring those up. Number 11
requests them to produce all affidavits of exposure
related to Plaintiff's alleged ashestos exposure.
Now, we can't tell right now whether they Ead any of
those at the time. They indicate -- they make some
objections and then they answer, Plaintiff does not
have any such material. At the time we don’t know
right now if that was true or not, but we do_know
that they have such materials now. And we also know
that they have never supplemented their response to
that. Although, they have produced some materials.
T want to be fair on that point. But this discovery
response is still outstanding.

Number 12, however, is a different case.
ATl testimony and discovery responses, statements,
affidavits, pleadings or other documents prepared
outside this litigation which relate in any way to
alleged exposure to asbestos. Same objections and

then they indicate Plaintiff does not have any such
materials. We now know, based upon what we have
lTearned, that that was false at the time they said
it. BRecause we know that the New York Tawsuit had
been filed in June of the following year. And there
were pleadings in that case, which we'll talk about
a little bit later, that clearly are responsive to
that request, And some of the material has yet to
be produced to this day. I'11 come to that later in
the presentation. Let's go on to the next one.
okay. The next thing we want to talk
about is Ford's discovery requests. Let's go ahead
and bring up interrogatory 6. Interrogatory 6 is
kind of a standard interrogatory in asbestos
litigation. BRasically, it says, identify all
present and prior employment except those employers
identified in the amended motion for judgment.
Include full-time, part-time or self-employment.
For each employment state the following, and we
asked for a bunch of details. The reason we asked
for this is obvious, because the second prong of our
defense is alternative causation. So we want to
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know what other employment he might have had. But
for the purposes of today, the subpart that is
really critical is subpart 1, which it asks for them
to tell us whether to your knowledge you were
exposed to ashestos-containing products, and, if so,
what products and how do you believe you were
exposed. Let's go to the answer.

okay. 1In response to that we basically
get two employers. The first employer is a company
called western Foods, truck driver, construction
sites in virginia. We now know from his deposition
that what this is, he was driving, basically, a
chuck wagon around construction sites throughout
virginia. And the year is 1984 to 1985.

Subpart 1, the answer, Plaintiff was not
exposed to any asbestos-containing products during
his employment in trucking. we now know that that
was false when it was served. we know and it will
come to various documents to demonstrate that, but
that answer remains in effect today. It's never
heen supplemented. And that remains the answer that
is on the record today.

similarly, the second employer,
self-employed +in construction, general residences
in virginia 1986 to 2001. Again, he indicates
Plaintiff was not exposed to any ashestos-containing
products during his employment in construction. I'm
going to show you example after example after
example that demonstrate that that was false, when
he served this. And we know from his file in the
New York suit 6 months befaore these responses that
they knew it was false when it was served. Let's go
on.

Go ahead and blow up number 8 +if you
could. Interrogatory number 8 asks Tor information
concerning his employment at the two gas stations
where he contends he was exposed to ashestos and it
has a bunch of details. But the_thin? I want to
address right now in subpart £, it asks for him to
tell us whether any safety equipment or protective
devices were provided to you and your coworkers.
Aand, if so, a description of the equipment or
devices. And then tﬁere‘s kind of a typo that's on
the end. And one of my associates just wanted me to

make it c¢lear that they retyped these. That's their
type and not ours.

But 1n any event, subpart F asks for
information about safety equipment. And we see that
for each of the emplioyment sites, the Gulf service
station 1in Reston, we see that he answers, no, he
didn't use any safety protective devices. And at
the Herndon Texaco he also answers no. Now, unlike
some of the other discovery responses that we've _
addressed up to this point, we don't have any reason
to believe one way or the other that that's not
true. I just highWﬁght it for the Court right now
because it will become important later on in the
presentation.

Page 9
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Let's go on to interrogatory number 9.
Number 9 requests them to -- excluding any Defendant
in this action, state the name of every person
and/or entity claimed to have caused or contributed
to your asbestos-related iilness. And then we ask
for specific details 1ike talking about whether a
lTawsuit was filed and then information about the
Tawsuit. Similar to their response to

paimlerchrysler's interrogatories, they indicate not
applicable. And interestingly enough for both of
these they don't interpose any objections. The
answer is just, there aren't any, _

we now know because of the New York
Tawsuit that was filed & months before these were
served that that was false at the time they answered
it. And it remained false for a period of time. At
some point later on in the time line we'll talk
about the supplementation, such as it _is.

Let's go on for now. well, this just
indicates and you will see for the overwhelming
majority of the discovery responses Mr. bunford
himself verified these. But let's go on to General
Motors' set if we could. Okay. Go on to
interrogatory number 1. Interrogatory number 1 asks
with respect to the specific brand of
asbestos-containing products allegedly used by you,

Tease state the Fo]?owing. and then it asks for a
unch of additional details about the
asbestos-containing products. Again, you can see
this is central to our defense of the case, because

we need to know what asbestos products he was using
that might have caused his injury.

okay. Can you bring up the answer,
please. oOkay. I'm not going to read this in its
entirety, but what you see from this answer is that
he alleges that .he was exposed to a variety of
different ashestos-containing products at the two
gas stations. Then he goes on and explains how he
thinks he was exposed at the gas stations. And then
at the bottom, he indicates those manufacturers who
he thinks -- manufacturers and distributors that he
thinks were responsible for the products at the gas
station. And you get this list and it says
inctuding but not Timited to Honeywell Corporation,
Total Auto Parts Herndon, Fairfax Auto Parts :
Herndon, Foreign Motors, Federal Motor Products,
atlas Automotive Inc., Standard Motor Products,
General Motors Corporation, baimlercChrysler
Corporation, and Ford Motor Company. 50 you see a
bunch of friction products manufacturers. What you
don't see here is any information about any
nonfriction products, asbestos-containing products

that he used. And there are no nonfriction product

manufacturers Tisted. Wwe’ll see from Tater

instances in the time 1ine that this interrogatory

response was false by omission at the time that it

was served because it was wasn't Tlimited to just the
Page 10
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gas stations. He was supposed to provide us with
information concerning all asbestos-containing
products. And it remains false today.

Let's go on. Okay. Finally -- can you
highlight that? Again, this is another
interrogatory asking about training this time with
respect to use of respiratory or protective
equipment. And he indicates here, no, client was
never given such instructions. And I just highlight
this issue for the Court, again, and I will tie it
up with a later time Tine entry. :

But Jet's go on in the interest of time
to the next entry which is February 8, 2002. And
cunningham Auto Parts, another co-Defendant, serves
interrogatories on the Plaintiff. And we'll come
back to the responses in a little bit. Let's go to
the next entry.

on March 14, 2002, the Plaintiff amends
his answers to interrogatories and requests for
production served on Daimlerchrysler, Ford and
General Motors. And the interesting thing is this
amendment came the day before we took his discovery
deposition. I want to kind of go through this a
Tittle quicker, but I want to show the Court what
the supplementations actually were. With respect to
paimlerchrysler's +interrogatories, go ahead and
bring that up if you could. State whether you have
ever Filed any other lawsuit for personal injuries
and if so for each Tawsuit state the following. The
answer is the same as it was the first time, not
aﬁp1icab1e. Tt is no truer then than it was when
they first served the responses because we know that
they filed the New York suit.

similarly with the responses to the
request for production -- go ahead and bring those
ug -- it's kind of the same issue that we went
through in detail the last time. Back up a little
bit. Just back up to the request for production if
you could. Next. ves. Okay. On numbers 11 and

12, we talked about these already. 11 asks for
affidavits of exposure. we don't know at this time
if they had any or not. But we now know they have
some and these answers still stand. They have not
heen supplemented and they indicate that they don't
have any. Number 12, however, again, is different
because it asks for all pleadings prepared outside
this Titigation. And we now know Eecause of the New
vork lawsuit that that was false when they filed it
the first time and it remained false even when they
sup51emented it in March. GQuickly, Tet's go on to
Ford's.

Ford's interrogatory number 6, you may
recall, asks for the employment history information.
Subpart 1 asks whether to your knowledge you were
exposed to ashestos-containing products, and, if so,
what products and how do yvou believe you were
exposed. Just bring up t%e answers briefly. we're
back to the same two work sites, Western Foods from
1984 to '85. And he indicates in the

Page 1.1
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supplementation, Plaintiff was not exposed to any
asbestos-containing products during this employment

in trucking. That was false when they served it the
first time and it's false in their supplementation
as well. Let's go to the second.

Self-employed construction, general
residences 1in virginia, 1986 to 2001, basically a
15-year period. Again, they indicate that he wasn't
exposed to any asbestos-containing products. And we
know that was false when they served it the first
time. It's false in the supplementation. Finally,
Tet's go to General Motors.

Go on through to tab 9¢, T think it is.
okay. Again, General Motors interrogatory number 1
asks for details about the types of
asbestos-containing products allegedly used by him.
Bring up the answer. I haven't compared it in any
detail, but it appears to be the same answer that
was given the Tast time in which he is basically
describing his work at the gas stations and the
products he used there and gives the same product
Hist. And, again, that was false by omission when
they first served it and it remains false by
omission here because it doesn't cover any of the

other ashestos exposures that he had.

Let's go on to -- bring up interrogatory
number 3 if you could. This is a little bit
different. with respect to the specific brands of
ashestos-containing products, which you did not use
but from which you allege asbestos exposure, please
state the following. So basically, this is designed
to give details about the products that he might
have worked around or been around at some point in
his Tife but that he did not work with directly.
They indicate, see answer to Question 1. And the
answer to question 1 just details the exposure at
gas stations. Again, this is false by omission.

similarly with interrogatory number 4,
state in your own words how you believe you were
exposed to any and all sources of ashestos or
radiation. I'm just concentrating on the ashestos
part for purposes of today. Again, they interpose
an objection and then he indicates, see answer to.
Question 1 in regards to ashestos exposure. And
we'll see time and time again as we go through the
Tater instances in the time Tine where that is

false.

All right. Let's go on to the next event
if we could. oOn March 15, 2002, the Defendants take
the Plaintiff's discovery deposition. And in the
interest of time, T'm not going to put up any
excerpts from that deposition. I can just tell you
that throughout the discovery deposition, he
steadfastly denied any exposure to asbestos other
than what he got at the gas stations, and that
includes household exposure and exposure from the
various construction jobs that he had. And we'l1
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Attachment H

see better instances of that in a Tittle bit,

Let's go on to the next event. April 30,
2002, the pPlaintiff -- go ahead -- answers
cunningham Auto Part's interrcogatories. And I don't
want to spend a lot of time on these, hecause
they're not really -- I don't have a particular dog
in this fight. They're not our client. But go
ahead and bring up interrogatory 14 if you could.
Go ahead and bring that up larger. That asks, at
this time on April 30, 2002, have you settled with
any person or party any claim or part.of a claim

being asserted in this case for which money or other
benefit was received. And he indicates at this
time, no. I don't know cone way or the other whether
this was true when it was served. But we now know
subsequently that he did. As of the point I left my
office yesterday, I had not seen the supplementation
to that. They may very well have suppiemented it,
but that remains 1in effect otherwise.
Let's go to event 12. oOkay. June 20th,
2002. Two things happened on this day that are kind
of related. In the morning, weitz & Luxenberg take
the Plaintiff's de bene esse deposition in the
morning with a view towards preserving his testimony
for trial. And in the afterncon the Defendants
complete the Plaintiff’'s discovery deposition, which
we started in March. Let's play some of the video
deposition.
(Whereupon a video clip is played of

Mr. bunford's deposition.)

"QUESTION: At any job have you ever

held at any time 1in your life do you

believe you were aver exposed to

asbestos?

"ANSWER: Yes.

"QUESTION: Which job?

"ANSWER: I would say Reston Gulf and

Herndon Texaco.

"QUESTION: oOkay. Were you ever

exposed to asbestos through any of

your family members?

'‘Oobjection. calls for speculation.

"ANSWER: <Can I answer that?

"QUESTION: Yes, you can answer.

"ANSWER: T don't think so, no.

"QUESTION: Were you ever exposed to

ashestos to the best of your knowledge

at any of your residences?

"objection. calls for speculation.

"QUESTION: YOU can answer.

"ANSWER: No."

(The video clip is stopped.)
MR. WILLIAMS: okay. Stop it right

there. I want to make a comment here, Your Honor.
we see here bhasically he's asked by his counsel

whether he was exposed to any ashestos at any of his
job sites. And we hear about the gas station
Page 13
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exposure at Reston Gulf and Herndon Texaco. And he
stops it at that. We don't hear about any other
exposure. And he specifically goes on to disavow
any exposure from any of his family members or from
any of his residences. we'll see later on from
information that we recently learned that that s
false. Let's go to the next clip.
(Whereupon the video clip of

Mr. Dunford's deposition is contihued.)

"QUESTION: I believe you did some

roofing work at some point during your

Tife. Is that right?

"ANSWER: Yes.

"QUESTION: Do you remember when,

about when that was?

"ANSWER: Fairly recently. During the

time when T had my own company.

"QUESTION: Okay. what type of-

roofing work did you do?

"ANSWER: Reroof. Tear off. That's

pretty much about the time what I did.
A couple tear-offs. Reroofing is what
you would call it.

"QUESTION: Did any of that work
involve the removal or application of
shingles?

"ANSWER: Yes.

"QUESTICN: Do you know whether any of

those shingles contained asbestos?
"ANSWER: NO.
"QUESTION: No, you don't know or no
they didn't?
"ANSWER: No, T don't know."
- (The video clip is stopped.)
MR. WILLIAMS: Go onh to the next clip.
(Whereupon the video clip of
Mr. punford's deposition is continued.)
"QUESTION: And when vyou did any of
this remodeling work, do you believe
that you may have been exposed to
asbestos?
"ANSWER: No.

"QUESTION: why do you say that?
"ANSWER: It was mainly new
construction. All the construction I
mainly donre was in new building
construction or new remodeling or
something Tike that."

(The video clip is stopped.)

MR. WILLIAMS: o©kay. Stop. The last two
clips in conjunction were really qguestions by his
counsel about his work in construction. And it's a
Tittle vaguer [sic] there because in the Tirst
instance he indicates he doesn't know whether he was
exposed to any asbestos products while he was doing
roofing work. But then on the remodeling side he
says, no, he was not exposed to any ashestos. we're
going to talk about his construction work in greater
detail here.
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But the tong and the short of it s, we
now know he clearly had exposure during his
construction work. .tet's do the last clip.
{(Whereupon the video cTip of
Mr. Dunford's deposition is continued.)

"QUESTION: Now, I want to put the
time that you were at Reston Gulf
together with the time that you were
at Herndon Texaco. And I have a Tew
guestions for you generally on those
two places. At any time when you
worked at either of those stations,
especially when you were doing the
cleanup or watching the brake repair
work or doing the tire work, did you
ever wear a mask like a painter's
mask?

"ANSWER: No.

"QUESTION: Did you ever wear a
respirator? '
"ANSWER: No."

(The video clip is stopped.)

MR. WILLIAMS: oOkay. Let's stop it right
there. And, again, I'm just highlighting this for
the Court, much Tike we did with the discovery
responses about the defective masks and respirators.
Again, we don't have any reason to doubt that he did

not use such masks at the gas stations. But it's
going to become a very important fact in a 1ittle
hit on the time Tine.

Let's go to the next event if we could.
Okay. on the 29th of July 2002, two things
happened. The pPlaintiff authorizes his New York
firm, Weitz & Luxenberg, to file a proof of claim
against AC and S, Incorporated. And AC and s, we're
going to go through this in some detail, but AC and
S was a distributor of asbhestos-containing products
by and large used in the construction industry,
among other places. _

The second event was Plaintiff executes
release and indemnity for settlement with AC and s,
Tncorporated. Let's go ahead and bring up the
claim. A1l right, Tﬁis is the proof of claim for
his claim against AC and S. And Tlet's go ahead and
dro?ddown to the AC and s exposure history if we
could.

on job site 1, AC and S, Incorporated
exposure, we see that it's construction. And the
exposure dates are 1986 to the present and the

occupation is builder. we know when we compare that
to his discovery responses, the one that asked
about, you know, basically his employment history,
we now know that trom 1986 to the present, that {ind
of matches up with the time that he was
self-employed in the construction industry. Go to
the next one.

Job site 2, construction job sites. and
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the exposure dates are 1984 to December 1985.
There's no occupation listed, but if we match it up
with what we were told in the interrogatory
responses, we now know that this must be describing
his worlk for western Trucking when he drove the
chuck wagon to various construction sites because
the dates match up. Let's go on.

And all this is is the power of attorney
executed by mr. bDunford on the 29tﬁ of July
authorizing weitz & Luxenberg to bring this claim
against AC and S. Let's go on to the next document.
Now, Your Honor, I must say, this is a release and
indemnity agreement. And I understand from your
court order that the Plaintiff was required to

produce all such releases for your in camera
inspection. I would not normally throw this on the
screen, because as a result of the in camera
production, these are subject to a protective order
in general. 1've got to say, this one was not
submitted +in camera to you, so it's not subject to
the protective order. We got this Tater on.

Let's go on to the next page if we could.
You know, there's a lot of standard release language
in here.” That really doesn't concern us here today,
but there is one part that I do need to cover in
some detail. Wwill vou bring up the section? This
is the attestation part. And in this, the
releases -- and the releases are James bunford and
his wife Catherine punford. The releases further
state, one, that each of them is of legal age with
no mental disability of any kind and fully and
completely competent to execute this release and
indemnity on his or on her own behalf.

Two, that this release and indemnity has
bheen explained to each of them and each knows the
content as well as the effect thereof. And,

importantly, 3, claimant verified that between
January 1, 1958 and December 31, 1974, he/she worked
with or in proximity to asbestos or
asbestos-containing products attributable to AC and
S, Incorporated and for which claimant alleges AC
and S, Incorporated is Tegally liable. I want to
stop right there,

we know that Mr. Dunford was born in
1967. we know that he worked for the gas stations
in the '80s. %o we know a couple of things. This
doesn't have anything to do with his work at the gas
stations. And it Tikely doesn't have anything to do
with his occupational exposure. The only conclusion
that T can draw is that if he's able to verify that
he was exposed between "58 and '74 when he would
have bheen 7 years old, that exposure had to have
come from his household. And we'll see some
corroboration on that later on.

Next paragraph. Releases further
knowledge that they had executed this instrument at
the consultation with their attorney or being
afforded the opportunity to consult with an
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attorney. And each of the undersigned hereby
declare under Eena1ty of perjury, pursuant to 28 USC
section 1746 that the foregoing 15 true and correct.
This puts the Tie to their discovery
responses in about as succinct a fashion as I can
imagine. Let's go on.
october 24, 2002, weitz and Luxenberg

filed a proof of claim against Amatex Trust. Amatex
was yet another company that supplied
ashestos-containing materials for the construction
industry. I don't want to go into any detail, but
let's bring it up and 1'11 cover it briefly. Let's
go on to the next page. <Can you bring up section C?

_ Section C is the exposure information to
justify the proof of claim against Amatex. And you
see that there are four Tisted. And the
instructions say, for each industry alleged, please
provide the year of first exposure and the year of
last exposure, the state in which exposure occurred,
and the occupation that resulted in exposure to
Amatex asbestos textile products. And then we have
a source code. And number 1 is shipyard. Number 2

is insulation. And number 3 is textile. So we see
four different exposures. The primary exposure --
the first two, although it's not very descriptive, I
assume those pertain to the gas station, because
he's Tisted as an attendant and the years match up
roughly.

The third, however -- the third exposure
is 1986 to 9999, and I believe that means to the
present. And the occupation is builder. And the
exposure code is 1 and/or 2. well, we don't think
he worked at a shipvard, so it's insulation.

And the fourth exposure, which is also 1
and/or 2 insulation, is 1984 to 1985. And there's
ho occupation listed, but it matches up roughly with
the time that he worked as a chuck wagon driver at
the various construction sites.

Bring up the next blurb if you could.
Again, LI'm going to speed these up in a Tittle bit.
But this, vet again, has another one of those
clauses designed to make sure that everybody
involved knows the seriousness of this. And the
highlighted portion says that-to the hest of my

knowledge the information contained in this proof of
claim as well as the support information submitted
with this form is true and complete and is submitted
with a declaration of its accuracy under penalty for
presentation of a fraudulent claim of a fine of up
to $500,000 or imprisonment for up to five years or
both in accordance with titled USC section 182. .
Basically attesting that under federal law it's not
filed as a false claim. And we see the same person
from weitz & Luxenberg, Lisa Nathanson Busch, signed
that on October 24, 2002.

As an aside, I've got to say when I got
these proofs of claims I was somewhat interested to
see who Ms. Busch might be. So I Tooked her up on
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their web page and it appears that she's an attorney
who was admitted into practice in 1994.
Let's go on to the next event. ATl
right. The next event occurred on December 3rd of

2002. The plaintiff executes a confidential general

release of all claims for settlement with 3™ in the
New York Tawsuit. Now, I'm not going to put this
release up. I know you've seen this in camera. But

I've got to come back to those discovery responses
in the video clip that I asked you to keep in mind.

3, generally, among other things is
involved in ashestos 1itigation because they were
the Targest manufacturer of protective equipment,
masks and respirators. well, we know from his
discovery responses and his deposition testimony
that he's not claiming that he ever used a mask or
a respirator at the gas stations. We also know Trom
his discovery responses and from his testimony that
he's claiming his only ashestos exposure was at the
gas station. If he didn't use them at the gas
station, where did he use them? well, I would
suggest to you, Your Honor, the logical answer is in
the construction findustry, which is where they are
widely used. lLet's go on,

The next event is December 12, 2002.
weitz & Luxenberg filed yet another proof of claim
and this time it's against the Eagle Picher
Industry's personal injury trust. I don't want to
cover this in any detail ﬁut there’'s just one
interesting aspect of this. Go ahead and bring it

up. Go to the next page if you could. All right,
go on to part 4 of the next page. <can you hring up
the part 4 occupational exposure to Eagle Picher
products, please? All right. we see the date of
exposure began 1982 and it ends in 2003. His
occupation is listed as attendant. His description
of job duties are working with, finstalling,
repairing and/or removing asbestos-containing
materials or in proximity to other construction
trade installing, repairing and/or removing
ashestos-containing materials in industrial and/or
commercial construction maintenance sites. And then
it lists the industry code as industry 17, which 1is
construction trade.

okay. Go on to the next blurb. And then
it goes on to say -- to ask for him to describe how
and why asbestos products were used at the site.
Asbestos insulating cement being handled by injured
persons or by other trades in work areas adjacent to
injured persons. And then it says see a bunch of
attachments. But then you go down to the bottom and
it says describe how injured party was exposed to

Eagle Picher products. worker in direct contact
with Ea%1e Picher Industry's asbestos-containing
materials as well as 1ike materials being used by
other ‘insulation, construction trades on site.
and then it goes on to do something we
Page 18
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Attachment H
haven't seen yet. Rather than just implicating_ a
manufacturer, it names a specific product., Eagle
Picher "super 66" insulating cement. So we don't
have a generic, vague allegation here. Wwe've got a
specific product that the Plaintiff is claiming
caused him injury.

Let's go on. And this is just the
signature page. It's very similar although it
doesn't mention the code sectioh. I mean it
basically indicates that it's being filled out
under penalty of perjury.

Let's go on. we'll see this from time to
time as an attachment to various proofs of claim, as
well as in the New York suit. And it lists his
occupational history and then we've got the
construction job sites.

Let's move on to the next event if we

could, Steve. All right, January 24, 2003, wWeitz &
Luxenberg files a proof of claim against United
States Mineral Products, which is yet another
company that supplied products, I think, to the
construction industry. Let's just skip the document
it we could because it 1is similar to the rest.

The next event is February 24, 2003. Two
events here. The Plaintitf executes a release in
covenant not to sue for settlement with North
American Refractory Company, commonly referred to as
NARCO. And then the second event is proof of claim
appears to have been submitted but it is undated.
I'm not going to talk about the release, because
that's part of the protective order. BuUut as a part
of it, I mean, I've got to tell you that the
Plaintiff swore he was exposed to the products at
NARCO. But Tet's bring up the proof of claim if we
could. Go on to the next page. <Can you bring up
that section at the bottom?

ATT right. what exposure evidence is
attached and it checks living c¢laimant. And then it
says statement and it refers back to the release

that she or he was exposed to an ashestos-containing
products manufactured or distributed by NARCO and
they checked that. So the release mentions that.

Let's go on. Then it asks them to
explain which NARCO ashestos-containing products for
which this claim claims exposure. Then we get this
blurb. Upon finformation and belief client was
exposed to NARCO ashestos-containing products
including but not Timited to Stazon, Unicote,
Aerogun, Hot Gun, Narcocast, Narcolite, and/or
Narcogun. A1l of these are refractory products.
They're not used in garages. I assume they are used
in industrial settings and in construction sites,
industrial sites.

Go ahead and go back. can you go bhack to
the page hefore and hlow up -- no. I'm sorry, the
same page hut not the blow up. Do you see the
paragraph down at the bottom in atl caps? Can you
bring that up?

The proof of claim then says by
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21  submitting this form to Honeywell, weitz & Luxenberg
22 represents that the above information is true and

#
0051
correct based on diligence conducted by weitz &
Luxenberg in investigating this claim and that
claimant was exposed to NARCO ashestos-containing
products. I don't think anything else needs to be
said about that.

Let's go on to the next event. Go on to
May 30th. The next event is May 30, 2003. weitz &
Luxenberg filed a proof of claim against the
Plibrico Company. Yet, again, I mean I looked at
their web site. They appear to be, yet again, to be
a company that makes refractory-type products. And
at one point, I think, made asbestos-containing
brick, which would have been used in the
construction trade. Let's just skip the document
and go on.

The next event is July 14, 2003. weitz
and Luxenberg filed a proof of claim against
18 Ccongoleum Corporation. Now, the Congoleunm
19  corporation, as I understand it, is the company that
20  manufactures floor tile. And I guess they might
21 make other products, but that's really what they're
22  known for. And at one point I believe that floor
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1 tiles contained asbestos. So we must assume that
2  this is filed against them for the supply of
3 asbestos-containing products to the construction
4  dndustry. And I've got to stop right here and tell
5 you that the summons we saw from the New York
6 complaint, we received that stapled to the back of
7  this proof of claim against the Cengoleum
8 corporation. We got that on December 2nd. But I'm
9 going to come back to this document in a minute.
10 But that's how we learned about the New York suit.
11  But it was apparently just stapled to the back of
12  this proof of claim.
13 Let's go ahead. Put the claim up. Bring
14  up the exposure information at the bottom. Yet
15 again, we see exposure information; exposure date,
16 1982 to the present; Tist the gas stations. It then
17 goes on to list construction and construction job
18 sites.
19 Let's go on to the next event. Okay.
20 The next event is a couple of days later, July 16,
21  2003. and in this instance the Plaintiff executes
22 release and indemnity for settlement for Congoleum
F
0053
1 corporation. I would note that this was not
2 included in the production for in camera inspection,
3 so it's not subject to the protective order. we can
4 go ahead and put it on the screen. It has a bunch
5 of standard release language. And what I'm really
6 interested in for purpeses of today is the
7 attestation clause. And the undersigned further
8 states that each of them is of legal age with no
9 mental disability of any kind and is fully and
10 completely competent to execute this release and
11  indemnity on his or her own behalf. .
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Attachment H

Two, that the above release and indemnity
has been explained to them and that they know the
ceontents as well as the effect thereof. And then
paragraph 3 has something to do with Congoleum
Corporation's huge docket of 84,000 claims, not
really relevant for today.

Number 4, though, +is that claimant was
exposed to asbestos-containing products
manufactured, sold or distributed by Congoleum or
for which Congoleum has JTegal liability. The
undersigned further states that they executed this

instrument after consultation with their attorney or
the opportunity to consult with an attorney. Each
of the undersigned hereby declares under penalty of
perjury pursuant te 28 USC 1746 that the foregoing
is true and accurate.

. Go on. And then what we've got is we've
got the signature of Mr. punford and his wife. And
we also have.a statement of exposure, as if the
information in the first was not sufficient enough.
Statement of exposure, I, James Dunford, under
penalty of perjury state that I was exposed to
asbestos-containing products manufactured, sold or
distributed by congoleum or for which Congoleum has
lTegal Tiability. James Dunford.

Let's go to the next evept. All right.
on August 20th, 2003, we requested by letter that
the Plaintiff's counsel supplement Plaintiff's
discovery responses under rule 4:1E. The reason we
did that, Your Honor, is because you look at the
date. TIt's August 20th. we have a discovery cutoff
of November 7th. And we want to make sure we have
an opportunity to explore all the things we need to

do before discovery closes. And basically we just’
asked that they do so by September 12, 2003. We
never got a response to this letter.

Let's go on to the next event. The next
event is August 26th, 2003. Defendants take the
deposition of Plaintiff's wife, Catherine bunford.
And I've got to tell you this was kind of a
watershed date, because this is what gave us the
Tirst inkling that everything might not be right in
this case.

Go ahead and bring up the transcript
excerpt. I'm just going to go through the
transcript. The question was, "Okay. Now I
understand that your husband has recently settled
with at Teast one defendant in this Tawsuit. Are
vou aware of that?"

what prompted this guestion is we knew
that the Plaintiffs had settled with one of our
co-Defendants, Honeywell. And we wanted to know
some information about that. And so Mrs. bunford's
answer is ves.

And then the question is, "was it more

than one or just one?" And the answer is, "One.
one in this lawsuit, yeah.”
Page 21
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This must have prompted something in my
associate's head, because the next question he asks,
"Okay. How about outside this lawsuit, who was the
other one?

"MR. LONG: I'm going to object to that
question.

"QUESTION: You said one in this Tawsuit,
what did you mean?

"MR. LONG: You can answer, Cathy."

5o the answer 1is, "vou asked me, in this
Jawsuit, so I said yes, one in this lawsuit."

"QUESTION: oOkay. So there wasn't an
earlier payment that you guys got from somehody that
wasn't actually named in the Tawsuit?

"ANSWER: Earlier, no. Uhn-uh,"

And then I think the flag has gone off in
my associate's head, because the next guestion is,
"or after?

"ANSWER: There was a bankruptcy company,
T don't know the name of them. we didn't never, I

don't know them.

"QUESTION: And when did you get that
payment or payments?

"ANSWER: I don't know what month, a few
months ago, six, eight months ago, I don't know."

I guess the payments came as a complete
shock to us because we'd been through almost two
yvears of discovery. The Plaintiff in his discovery
responses and his own deposition steadfastly denied
that there's been exposure to any products other
than those manufactured or supplied by the companies
involved in this case. And here we learn that there
is at least one out there. So let's go to the next
event.

A couple of days Tlater on August 28th,
being a bright guy, my associate then serves reguest
for production of documents numbers 21 through 23 on
Plaintiff. Bring that up if vou could. I've got to
tell you. I'm not going to show vou the cover
Tetter, Your Honor. But the cover letter that
accompanied this discovery request made it very
clear that we thought the +information we were

reguesting here was already covered adequately by
our original requests. But then we asked them to
respond to this if they felt differently.

can you bring up request number 227 ATl
documents related to Plaintiff's claims against any
person or entity not named in the amended motion for
judgment. This request includes but is not limited
to any proof of claim, supporting documentation and
resolution of any such claim.

There are really close to a half a dozen
interrogatories for request for production that
reguested this information, but we wanted to be
safe.

Let's go to the next time line event -if
we could. And that is Septembher 10th, 2003. o0n that
date, weitz & Luxenberg refuses by letter to produce
any documents responsive to Ferd's request to
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praduce number 22, this thing we just saw. I've got
to stop right there. Go ahead and hring the letter
up, first, though. '"we are unw1111ng to provide you
with any proofs of claim which have been filed on
behalf of our clients.”

Up to now throughout the discovery every
response dug1icated with this information was either
not applicable or we don't have any in our
possession. This is the first time that we're aware
that they really have an cobjection to producing this
information and it's in letter form.

Let's go on to the next time line event
if we could. November 17th, 2003. At about the
same time, we're starting to go through expert
discovery. And this is very impartant, because all
of these facts that we've discussed right now are
really central to the case, but they really impact
fairly significantly on the expert testimony that's
being prepared for this case. on this date the
pefendant deposed Plaintiff's causation expert,

Dr. Taub. And let me tell you right now we Tlearned
at that deposition that pPr. Taub was provided by
counsel for Plaintiff only with information
concerning the alleged exposure at the gas station.
There was nothing provided to Dr. Taub concerning
the household exposure or the exposure in the
construction industry,

So Tet's see the excerpt if we could. &Go
to the next page. Steve, what T want you to do
right here is 1f you could you blow up lines 11
through 247

I don't want to cover this in any detail
but for whatever reason if we have to go forward on
the later motion, Mr. Tarry will cover this. But
what they're talking about here is Dr. Taub's
conclusion that he must have heen exposed to a
significant amount of ashestos. And the question is
very inartful, I must say, is "Okay.” And the
answer from Dr. Taub, "But certainly he ingested a
significant amount because I believe, I do believe,
by the way the asbestos did cause his disease.”

"QUESTION: Right.”

That's another articulate question.

"ANSWER: And assuming it did, and
assuming this was the only place” -- and by "this"
he's meaning the garages -~ '"he could get it because
it's the only place he admits he was exposed to. So
I say therefore on that basis there I say it's
significant. You may find that to be circular, but

on the other hand it probably 1is not circular. But
it probably is not circutlar.”

T find it circular in the extreme. He
finds that Mr. Dunford was exposed to significant
ashestos and it must have come from the gas stations
because that's what he was told hy the plaintiff.
This points out the huge impact that all of this has
had on the case.
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Let's go on to the next time Tine event.
September 18th, 2003. Mr. Tarry then deposes
Plaintiff's causation expert, Dr. Ssuzuki. And,
again, we learn at the deposition that bDr. Suzuki
was only provided with information concerning the
gas stations exposure and no information about any
household exposures or any exposures during
construction -- during his work +in the construction
industry.

Let's go on to the next event and skip
the transcript. The next event is October, 13th,
2003. weitz & Luxenberg filed a proof of claim
against a Manville Personal Injury Trust, yet
another company or entity that's not named in this

case. And we're going to skip the proof of claim.
Tt's very similar to the other ones, but I would
just note that the Manville Personal Injury Trust is
the granddaddy of asbestos litigation. That's whare
you go 1f you have a claim that vou want to be paid
on for exposure to ashestos.

Let's go to the next event. Al right.
That's October 15th, 2003. Wweitz & Luxenberg
then -- we're still in expert discovery -- deposes
our causation expert, Dr. Gibbs. And this is really
egregious and I want to go through the transcript in
some detail, because what you'll see here is, what
we've got s them asking a series of questions about
our expert's opinions, which we now know is based on
a fiction.

Let's %o to the actual excerpts if we
could. Bring up Tines 20, to 25. ATl right.
Dr. Gibbs has just summarized what he thinks the
issues of the case are. And then the next question .
from Plaintiff's counsel s, "Did you form an
opinion regarding the histology of Mr. punford's
mesothetioma? :

"ANSWER: Yes.

"QUESTION: what is your opinion?

And the answer 1is, "I think it is
histopathic.”

I wasn't at the deposition but I think
that might be a court reporter error from what we
see later on. 1T think the word is idiopathic,
which, you know, means we don't know what the cause
is.

Let's go on. Bring up Tine 16 through 20
at the top it we could. Dr. Gibbs goes on to say,
"The reason why I have an opinion of this being
idiopathic is, number one, that I have not seen any
substantive evidence of heavy amphibole asbhestos
exposure from the various depositions, from the
medical records, and so forth." ,

He's saying that -- there are two types
of ashestos, amphibole found in the products that
would have been used in July. So he places a lot of
emphasis on the absence of amphibole asbestos
exposure. Go to lines 5 through 17. "would you go
ahead then with the other factors?

Page 24
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"aNsweER:  IT you'll allow me to finish, I
will tell you why I regard this as idiopathic.
Number one, I could not +identify any source of a
potential, substantial amphibole exposure. Number
two, the only claim to exposure is chrysotile
materials which, as far as I can see, are not
associated with the development of mesothelioma.
And number three"” -~ I think that should be his --
"his work was brief, intermittent exposure friction
products. There's no epidemiclogical evidence that
indicates that those were at increased risk of
developing mesothelioma.’

Right here I've got to tell you that if
we had been provided in discovery the information on
household exposure and his construction exposure,
the opinions and the bases for them would have been
significantly d1fferent

: Let's go to the next time 11ne Cctober
22, 2003. Ford files +its motion to compel. Let's
go to the next time 1ine event. While that motion
is pending, on November 3, 2003 -- Jlet's see what
we've got -- weitz & Luxenberg filed a proof of

claim against the Rutland Fire Clay Company. This
is yet another manufacturer of asbestes-containing
refractory products for use in the construction
industry. Let's just skip the document and go on.

oOkay. The big X there and I referenced
this when I first started explaining what the time
Tine would show. The X marks the point in time
where we Tirst Tearned about some of the events that
are in red at the bottom of the time Tine. Because
up until that point in time, we didn't know about
any of these because the materials had not been
?roduced. But a lot happens on November 7th, so

et's bring up that day.

First off, discovery closes. Formal
discovery is over in the case. 0On that date the
Plaintiff answers for -its interrogatory number 9 and
requests for production of number 22. And the way
they did that was in an interesting way, Your Honor.
There was actually a hearing scheduled for that date
on our motion to compel. And I think, as we walked
into the courthouse, our Tawyer was handed this
supplemental answers. But let's see what they

actually say, it we could.

Go ahead and bring up the document if we
could. okay. If you could highlight interrogatory
number 9, please. All right. Interrcgatory number
9, just to remind the Court, basically asked for
them to provide -information on the fTollowing topic:
"Excluding any Defendant in this action, state the
name of every person or entity claimed to have
caused or contributed to ashestos-related illness.
For each person or entity state" -- and then it has
a bunch of details.

And the answer originally and as
supplemented was not -- well, we now have a new
answer, And for the first time the Plaintiff
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interposes objections which we would submit were
waived the first time and certainly the second time
they answered this. But the answer is as follows:
"Plaintiff objects to providing information
Plaintiff has agreed to keep confidential in
connection with confidential settlement agreements.”
Aand then further objections. And then it indicates
that Plaintiff has not entered into any settlements

whose terms are not confidential. So basically
we've got an objection and not a whole Tot of
information.

Thay did not at this time, however,
supplement any of these other discovery responses
that we talked about earlier this morning requesting
basically the same information. So those remain
false to this day. I don't know how you would
characterize what that means.

Requests for production number 22. Now
we're getting to some information. Plaintiff
interposes an objection and then they say,
"Notwithstanding Plaintiff's objection, please see
attached.” And attached were some of the documents
that were requested in the earlier time line. And
then it indicates that Plaintiff will provide all
other bankruptcy claims submitted on behalf of
Plaintiff including bankruptcy of Babcock and
wilcox, AC and S and Rutland Fire Clay Company. And
then it goes on to say Plaintiff has not entered
into any settlement whose terms are not
confidential. So what we Tearned here is they're

going to give us some stuff now on November 7th and
we can expect some stuff in the future.

Let's go on to the next event if we
could, November 7th. As a part of the argument on
our motion to compel which occurred after we were
handed the supplemental packet, Plaintiff's counsel
tells the Court that all information concerning
other claims have been or will be produced. Now,
there's an exhibit caveat, which I'm sure Your Honor
is aware of. But I'd Tike to bring up the
transcript from the hearing if we could. Go to the
actual page. This is atter mr. Daglio argues for
production of material. And the Court says, "All
right. ves, sir?"

"MR. GRECO: Your Honor, with respect to
other claims against other Defendants, we've
produced the bankruptcy proof of claim with the
exception of two that we're pulling out of storage
and providing to Mr. Daglic. The only thing that
we're claiming that we're keeping that we should --
that we're entitled to not produce and that is
pursuant to confidential agreements we've agreed to

keep confidential, the settlement amounts. And, in
particular, as far as documents the releases.
That's all we're asking to keep confidential.”
well, I mean I hate to say 1it, Your
Honor, but we know now that this was not entirely
Page 26
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accurate. we know it for two reasons. First off,
there were more that two bankruptcy proofs of claim
that they were looking for. And I'11 come back to
that and demonstrate that to the Court.

But the other thing is, you know, we're
waiting to this date to get the complaint and some
associated pleadings out of the New York case.
They've never produced that. so by claiming that
the only thing they want to keep is the settlement
releases, that's just not accurate.

Let's go on to the next event. This is
the hearing on the motion to compel, resulting in
the court's order of compelling production. Let's
bring the order up if we could. Go ahead and
highlight the paragraph after the order. "Ordered
as follows, Defendants motion to compel with respect
to information and documents regarding claims

a?ainst nonﬁarties is granted except as Tollows:
Plaintiff shall produce to the Court all releasas,
settlement agreements, and settlement amounts 1in
camera within ten days." And I know from your order
that they did produce some material ‘in conformity
with that order. But we now know they omitted at
lTeast two settlement releases from that submission.

Let's go on to the next actual date. And
that's November 10, 2003. At this time Defendants
request by letter that Plaintiff's counsel certify
compliance with the Court on the November 7th, 2003
order. I mean I put this in the category, Fool me
once, shame on you. Fool me twice, shame on me. S0
we sent a Tetter on out. And bring up the two
paragraphs if you could. where we basically
confirmed what was represented in court and suggest
that we've had an opportunity to review the
documents that were produced with the supplemental
discovery responses and believe. that all the
entities have not heen identified and all documents
have not been produced.

we now know that that is, in fact, true.

But I think the interesting or critical aspect abhout
this letter is we never received a response to this
letter. I mean this is dated November 10th. we
didn't get word one out of the information that was
sugposed to be forthcoming to us until after we
filed our motion for sanctions.

Let's go on to the next time line if we
could. November 25th, 2003. 1Tn this juncture weitz
& Luxenberg -- we're exchanging motions in limine
and we filed our motions 1in Timine and the Plaintiff
Tited theirs. And in response te ours, Weitz &
lLuxenbery responds to the Defendants' motion in
Timine to exclude their causation witnesses,
pDrs. Taub and Suzuki, which we talked about before.

Let’s bring up the answer. This -~ and I
need to spend some time on this, because I think
this symbolizes more that anything the complete harm
and problem created by this pattern of deception.
This is what they say in support of their argument
that their causation experts should not be excluded.
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o First, Plaintiff’'s counsel provided
Plaintiff's sworn testimony to Dr. Suzuki and

Dr. Taub to aid them in rendering their expert
opinion concerning the cause of Plaintiff's disease.
well, we now know that the sworn testimony from the
Plaintiff was false. sSo that's a problem.

"The sworn testimony and interrogatory
responses that were provided to Plaintiff's medical
experts are the only evidence established in this
action to date concerning the Plaintiff's exposure
to asbestos products.” That's a mind-boggling
sentence to me. I think what they're basically
saying there is because, you know, we haven't
produced this information we've given -- this is the
only thing that's_going to be evidence in this case
so they can establish their pick.

They go on to say "The fact that
Plaintiff's counsel has filed proofs of claim with
other bankrupt entities does not mean that Plaintiff
as of this date has demonstrated any exposure to
products manufactured by those bankruptcy entities.”

I don't know exactly what to make of
that, because as we've seen those proofs of claim
were submitted by and Targe under penalty of

perjury. We also know now -- we didn't know at the
time -~ that he's executed releases +indicating
exposure to specific products. So that sentence, I
don't to this day do not comprehend.

It goes on to say, "simply put, counsel
for Plaintiff has withheld nothing from its experts
and with the possible exception of products
manufactured by the former Johns manville Company
and Congoleum Corporation, no evidence has been
adduced by Plaintiff's counsel that Mr. dunford was
exposed to asbestos."”

Now, I need to stop right here because
this sentence 1s interesting because in the November
7th supplementation where tgey handed us a packet of
documents, they gave us the proof of claim for Johns
Manville Company. But this is the first instance in
this brief that we've ever heard about the CongoTeum
Corporation. So, I mean, that kind of took us aback
and suggests that perhaps we didn't have everything.

Finally, they say at trial Defendants
counsel will be free to cross-examine Plaintiff's
experts on any issue that is relevant inciuding

alleged exposure to asbestos not referenced by James
bunford. I'm going to come back to this in a Tlittle
hit, Your Honor, but cross-examination doesn't cut
1t.

Let's go on to the nexi event, Steve.
11/26/2003. This is the day we file our sanctiocns
motion. And this is also the day that the Court
enters order finding in camera materials
discoverable, Put the order up if we could. Go
ahead and blow up that section.

In your order, Your Honor, you indicate
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the documents that were submitted to you in camera.
And it is bhasically a list of three releases. We
now know that there are five releases, 50 two are
not submitted. And the two that were not submitted
were for the AC and 5 exposure which indicates
childhood exposures and the Congoleum exposure,
which actually has a statement of exposure saying
that he was exposed to Congoleum products.

Let's go on to the next event. December
1st, 2003. on this date weitz & Luxenberg produces
various proofs of claim, releases, settlement offers

and claimant information forms. And as of this
date, settlement offers outstanding for $350,000
with the Manville Personal Injury Trust. we know
that from an offer that was included in the packet
that we received.
: Let's go ahead to weitz & Luxenberg's
cover letter that accompanies these materials. It's
dated December 1st of 2003. Bring up the proof of
claim section if you could. I'm sorry, go back.
You see what they Tist? They list what they sent
us. And they sent us various proofs of claim and
then various release forms. You saw in camera the
3M, NARCO and Bendix releases, but we also have
congoleum Corporation and AC and S. And then a
bunch of different information as well, various
claimant information forms that we have not heard
ahout, but we're happy to receive nonetheless.
Bring up the second page of the letter.
Go back to the Tetter if you could. I've
highlighted the aggregate settlement total in the
case up to now, which is $2,227,500. we asked for
the Tetter that was produced to you in camera that

set out the individual amounts. But then we talked
to the plaintiff and we agreed at that juncture not
to push for that information, because it's not
really central to what we're dealing with here. But
that number suggests to us that is a lot of
settlements. Wwe're not exactly sure where the money
matches up, but it's a significant amount of money.

Blow up the final paragraph. They then
indicate, finally, "In response to your letter of
December 1, 2003, at this time we are not providing
you with correspondence between weitz & Luxenberg
and our c¢lients, checks issued to our clients,
correspondence between weitz & Luxenberg and Glasser
& Glasser as well as internal memoranda and
e-mails.” The interesting thing about this cover
Tetter is nowhere in this cover letter does -t .
indicate the existence of the New york Tawsuit, does
it indicate that they're withholding any pleadings
from the New York lawsuit., And that is a
fundamental problem for us.

L.et's go on to the next time line.
December 2, 2003. This is after they have produced

the whole set of stuff we get in the mail. A proof
of claim filed against the Plibrico Company. We've
Page 29
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already talked about them earlier. I put them on
the bottom. But we got this kind of as an
afterthought.

Let's go on to tab 38C. I mean there's
something else that occurred on December 2nd, 2003
that is really central to the case. And this is the
Tast event on my time line. Go back and put up the
actual events. on this day, counsel for
paimlerchrysler, Ford and General Motors
independently obtain the complaint on the New York
case filed on 6/5/2001. It was never produced to
us. we sent somehody to the court based upon
putting two and two together after seeing the
summons. we'll put up the verified complaint on the
screen. A verified complaint, I assume that that
means what I think it means. And you can see that
James bDunford and Catherine Dunford are listed as
Plaintiffs. 3Just go through it. I mean it's the
same Tist of Defendants that we saw on the summons.

okay. Keep going.. Go to the last page

of the verified complaint. Can you bring up
paragraph one? Plaintiffs -- and these are the Tead
plaintiffs, et al., by their attorneys weitz &
Luxenberg their verified complaint respectfully
repeat and reallege -- I guess they've got a
standard complaint that they reference in New York.
and is fully incorporated herein as it pertains to
the defendants in the aforementioned caption. Now,
we didn't get a certified copy of the standard
complaint, but we do have a certified copy of the
verified complaint. And if I could hand that up to
the Court.

(Bailiff handing document to the Judge.)

when we went to the courts, Your Honor,
we found something extremely -- something else
extremely interesting in the file. I would like to
go to that next if we could. Before we do that, go
to the next page, Steve. No. This is the page. As
a part of the verified complaint, we have this
paragraph. "Deponent is an associate of the firm
weitz & Luxenberg, P.C., counsel to the plaintiff in
the within action. Deponent has read the foregoing

summons and verified complaint and knows the
contents thereof. The same is true to deponent's
own knowledge except as to the matter therein stated
together alleged on information and belief.” and
there are none of those.

and then as to those matters the deponent
believes to be true. This verification is made by
deponent and not by plaintiffs because plaintiffs
reside outside of the county of New York where
plaintiffs' counsel and deponent maintain their
office. Dated June 1, 2001, six or seven weeks
before they filed the motion for judgment in this
county.

ckay. Let's go to the next documents.
There's one document that I'm going to show you
today, Your Honor. This is the one that symbolizes
the whole pattern of deception here. It was filed
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Attachment H
on June 13, 2001 and it is a part of the official
court file. I have handed you a certified copy of
that as well.
it's something called the plaintiffs’
initial fact sheet. It Tists individual details

about the plaintiffs. Let's go to the second page,
which is more important. Paragraph 8 says at this
preliminary sta%e of the proceedings please provide
as much of the following information that is
presently available, work sites, inclusive dates,
and trade or occupation for each site. we have this
box, it says see attached Tist for work to be
provided. But then it gives dates 1982 to the
present. well, we know from 1982 to the present he
worked at the gas stations and he worked in the
construction industry. And if there were any doubt
about that, in the trade occupation box, it lists
auto mechanic -- we know now he was not an auto
mechanic -- carpenter, construction, gas attendant,
household exposure. And this was submitted and
filed June 13, 2001. This document, the two-page
document here symbolizes in our minds the deception
that has gone on at every step of the way in this
case.

I'm done with the time Tine. Let's just
go back to the slides, the Powerpoint slides, Steve.

I know that we've covered a lot of ground

here. I'd like to just quickly recap what in our
own minds we perceive to be the most egregious of
deceptions.

Let's put the first one up. This is a
big one. The Plaintiff's discovery responses remain
false today. We've covered a number of discovery
responses which were false when they were served.
They supplemented them. They were false then and
the remain false today. And among those
specifically are their responses to
paimlerchrysler's interrogatory number 3, the
request Tor production of number 12; Ford's
interrogatory numbers 6 and 9; General Motors'
interrogatory number 1. And that's just ours.

Let's go to second bullet. we also
consider it particularly egregious Plaintiff's
untruthful testimony about Tack of household and
construction exposures. Given the overwhelming,
voluminous record in this case filed at the hottom
of the time line, there can be no doubt that he was
exposed and that he bhasically attests to his
exposure 1in other contexts. And yet at his

deposition he specifically disavowed them.

Go Lo the third bullet. This is tough
for us to understand. It's not just that they filed
a claim alleging exposure to companies, but some of
the proofs of ¢laim actually make allegations of
exposure to specific products. And, for example,
EFagle Picher's "Super 66" cement. NARCO's Stazon,
Hot Gun, Narcogun and the Tike. Those just didn't
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come out of thin air. I mean you make an allegation
of exposure to a specific preduct there must he some
basis for that. And we find it egregious that we
were hever told about that in the discovery of this
case.

Let's go to the next bullet. Plaintiff's
testimony about masks and respirators. we find this
egregious not because he testified that he didn't
use them at the gas stations, because we suspect
that's true. But the implication, you know, is that
when you combine the fact that he didn't use them at
the gas stations but that he settled then with the
mask and respirator company, it just red flags the
issue as to where he actually used them. And we now

know it was in the construction industry, but he
didn't tell us that in discovery.

tet's go to the next bullet. Repeated
violations of the Court's orders. The first
violation is the original case management order
entered in this case years ago basically required a
conformity with virginia rules that the Plaintiff
seasonably supplement his discovery responses. He
ordered it in a seasconable manner and I think 1t
meant as soon as practicable. well, we don't have
seasonable supplementation or otherwise for some of
these discovery responses. Some of them remain
false to this very day. And we're a month outside
the ?1scovery period and less than a month from
trial.

Finaltly, the pPlaintiff's refusal to
provide information about all other claims
exposures. And in particular I'm extremely agitated
about not ever getting the New York pleadings from
the Plaintiff. The case was filed six weeks before
they filed their motion for judgment in this case.
The fact information sheet was filed, you know, four

weeks before. we had to go out and get those
ourselves. And that's just unacceptable.

Let's go to the next slide. Let me stop
right here. we haven't received a written response.
And I don't want to spend a long time on this. But
I do want to try to anticipate what might be some of
the possible responses we might hear today. And
T've got to tell you, I don't have it on the slide,
but one possible response is an abject aB01ogy. An
abject apology, in my opinion, would be better Tlate
than never, but it doesn’'t cure our problem here.
our problem is that the deception started at the
beginning of the case, went through discovery. And
the apology just doesn't cut it. We constructed a
defense based upon tiction. And any apology at this
juncture is good from the standpoint that 1t doesn't
compound the deception, but it doesn't cure fit.

we may also hear today that the deception
was unintentional., TI'd Tike to hear about that if
we could. and while it may be -- I don't know -- it
may he that various lawyers invelved in this case
did not intentionally deceive. There are two
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entities of people that did. o©ne +is James Dunford.
we now know that his discovery responses were false.
He verified them. And we also know that at the same
time he was executing releases for exposure to
products that he denied on this side of the Tedger,
we basicalily have proof of the fact it was going on.

There s also another entity not clean on
this and that is the Taw firm of weitz & Luxenberg.
Their signature is all over the proofs of claim.
There is no way, as a law firm, they didn't know
that he was making exposure allegations based on his
construction trade and his ownh household exposure,
particularly in Tight of the fact that the first
thing they did was file suit against a different set
of defendants in New York. There's no doubt that
they, as a firm, knew about his exposure.

Let's go to the second bullet. I don't
mean to be flip here, but we may hear that this 1is
just the way 1it's done 1in New York City. And my
nonflip initial reaction is well, we're not in New
vyork Ccity. But if we hear this, it causes me even
graver concerhs because right now what we're

addressing right here is a single instance of fraud.
Although, it's pervasive and comprehensive and goes
throughout the entire case, I hope we don't hear
anything about this is the way it's done in New York
City. Because that, to my mind, creates a future
problem than what we have to address here today.

Let's go to the third bullet. we may
hear -- and I don't know. I hope I've demonstrated
why we filed the motion for sancticns. But we may
hear that the motion was not necessary and we could
have worked it out. In our mind, when we Took at
the pattern going back to the inception of this
case, carrying through from when we first heard
about possible other exposures at Mrs. Dunford's
deposition, carrying through the discovery, carrying
through the fact that we've asked for certifications
that have not been responded to, we didn't think
there was any way this could be worked out. and it
needed to be brought to the Court's attention.

Okay. Next hullet. we may hear there
that there's really no harm or foul because we now
know the truth. And there are a couple of possible

tacts this could take. And we saw one in their
reply to our motion in limine to exclude their
causation experts. And that is, well, you could
just cross-examine our witnesses at trial, you know,
with the information that you now have. I hope I've
demonstrated that that's just insufficient on its
face because we have compiled through investigation,
discovery and a lot of work a defense that's based
upon fiction. And it can't be remedied by -
cross-examination at trial.

we may also hear that, if necessary, we
could have additional discovery taken in the case to
clean up all these issues. Wwell, again, I go back
to the issue that from day one we were looking for
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evidence of alternative causation and it was
withheld from us and we constructed a defense that
basically cut that out of the case. we spent a lot.
of time and a Tot of money in investigation in
selection of experts, in preparing those experts,
and I don't think our clients should be put to the
additional task of having to conduct additional
discovery merely because at this late date, we found

what T hope is the full measure of the fraud.

l.et's go to the next slide. 1In any
event, where we're at right now, no matter what the
response is, we think there are a number of
gquestions that demand answers. Put the first one
up. Why hasn't the Plaintiff amended his discovery
responses to reflect the truth? T can't figure that
one out for anything in the world. I mean we have
these discovery responses that were false when they
were served, They were false when they were
supplemented. And now they know that we know that
they're false and we still don't have the truth.

Put up the second one. This s a
question that -- I don't know., I think that the
event that I've described in the time line raises
questions. Did Weitz & Luxenberg perpetrate fraud
upon this Court, the New York State Court or both?
I don't know about the New York Court, and that's,
unfortunately to say, really not my concern. I
think we've demonstrated through the time Tine that
we clearly have fraud upon this Court.

Go to the next slide. SimilarTy, I guess

the events -- and we went through them -- did weitz
& Luxenberg perpetrate fraud upon this Court the
bankruptcy trusts? I mean all of those proofs of
claim indicate that they’re being submitted under
the bane of perjury. And that the subject
conviction of a federal -- a felony conviction and a
fine of $500,000 and imprisonment of up to Five
years. You know, I've got to believe that they
didn't take those 1ight%y. I don't know. I don't
know whether they're perpetrating fraud on the
trusts. But I know that when you look at what we've
seen here today, there's fraud on this Court.

lLet's go to the next question. And I
don't know the answer to this either. why, when
ordered to do so did the Plaintiff fail to turn over
all releases for in camera inspection? I mean I've
got a couple of ideas about that. And it has to
do -- you know, one answer is ‘it could be
inadvertent. ©Or it could have to do with the
substance of the actual releases. The attestation
clause 1in the AC and s release basically has
Mr. bunford swearing that he was exposed to AC and S

products between 1958 and 1974. well, we know he

wasn't working then, so we know that that must, if

anything, clearly implicate household exposure,

which he's denied since the beginning of time.

similarly, they failed to turn over the Congoleum
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releases. That also has specific statement of
exposure. And we didn't hear about that at any
point in our discovery in this case. So that might
be. It might be inadvertent. I'm going to be
interested to hear about that.

Finally, and this is the kicker, why did
the Defendants have to go to New York to obtain the
pleadings on their own? I mean -- or to put it
another way, when was the Plaintiff going to produce
the verified complaint and the initial fact sheet?
If we didn't get it before today, I've got to
believe they were never going to produce it. But
I'T1 he interested in hearing about that as well,

Go to the next slide. This leads me back
to where T think T've started. I've got to tell you
we're not happy to be here arguing this. This s
not something that comes up in our normal practice.

As I mentioned earlier on, I've never brought a
motion for sanctions. But I hope that the pattern
of deception, which started actually from day one in
this case and has continued through to today,
demonstrates why we felt we were compelled to do so
for the Court.

we want a number of things out of this,
Put up the first. The first thing we want is a
dismissal with prejudice as against Ford, General
Motors and Daimlerchrysler. Now I know that
dismissal with prejudice is an extreme measure
normally not taken Tightly. But there are a number
of Tactors that we think merit dismissal with
prejudice in this case.

The first is -~ and I can't put it any
other way -- Trom day one the Plaintiff's case in
this lawsuit was a fiction. Plaintiff withheld all
of the information from us at every step of the way.
And we ﬁot it -- I mean we Tinally developed it
after the close of discovery. T mean you view what
has occurred in this case in the Tight of just
having the New york complaint on file, which by the

way, the best we can tell, is still a current case
underway in New York. we can't think that there
would be any greater or more pervasive fraud that
you can imagine,

Again, I understand that this is going to
be -- this is a harsh result from the pPlaintiff.

But he verified the interrogatory responses. He
testified falsely at his depositions, including a de
bene esse deposition, which was taken to preserve
his testimony for trial. The jury would have seen
that if we hadn't been able to catch this and bring
it to the Court's attention. And he executed all
those releases, indicating exposure to other
products. So that in and of itself, I think, merits
dismissal with prejudice.

Now, you've got the case going on in New
york. And he's received a Tot of settlement money.
I guess that would ameliorate somewhat the harsh --
potential harsh result that we have here today. But
I don't think that really plays into the factor
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21 here. The other thing I would note in

22 justification -- and I don't want to go into Tlaw,
?
0093
1 but we have repeated court order violations. And T
2 think that that ties in with our request for a
3 dismissal with prejudice as well.
4 At this juncture, we want the Court, in
5 addition to dismissing the case with prejudice, to
6 strike certain of the Plaintiff’'s witnesses. we
7 want the Court to strike the Plaintiff himself and
8 Drs. Taub and suzuki. Now, I understand this may
9  seem peculiar in Tight of the first bullet point
10 that we put up there. And I guess I can answer that
11 in two ways. I wish we could dismiss this case with
12 prejudice about 15 different times, because I think
13 the conduct that has occurred would merit it. But T
14 think in and of itself, in addition to the dismissal
15 with prejudice, because we have the actual false
16  testimony of the plaintiff and the testimony from
17  his causation experts based upon false information,
18 information that was not provided to them, that that
19 also merits striking his witnesses.
20 Put up the next one. We would Tike the
21 Court as well -- and we would ask the Court to award
22 Ford, DaimlercChrysler and General Motors all fees
0094
1 and expenses incurred since January 22, 2002. The
2 reason we picked that date is that's the date at
3  which the Plaintiff first served his verified
4 dnterrogatory responses, which as we discussed this
> morning, were false when he served them. Everything
6 else builds upon that date. And we would request an
7 opportunity to present our billing statement in
8 camera for the Court's inspection. I don't have
9 them here today because in the event the Court
10  orders this, I'm going to have to separate out some
11 of the stuff that occurred before January 22nd. But
12 we could get that to the Court pretty quickly.
13 Finally, we ask Tor you to revoke the pro
14 hoc admissions of Plaintiff's New York counsel. My
15 practice takes me cutside the Commonwealth a great
16 deal. I practice in a number of other
17  jurisdictions. So I understand very well the
18  implication to revoke somebody's pro hoc admissions.
19 But I've got to tell vou, if you don't do it in this
20 case, I don't know when you would ever do it. and
21 the bottom Tine here, I think, with a1l of the
22 relief that we’'ve requested, 1f it's not granted in
]
0085
1 this case, when will it ever be granted? I mean we
2 spent a Tong time going through the pattern here.
3 And we just can't contemplate a set of circumstances
4 t?at would justify this relief more than anything
5 else.
6 Subject to the Court's questions, I'm
7 Tinished here. I would offer to the Plaintiff's.
8 counsel, if they want to use any of the documents or
9 sTides that we have put up, Mr. Roberts will do his
10  best to pull them up. It may take a Tittle bit
11  because he's got some complicated bar code
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Attachment H
arrangement that I'm not familiar with, but he will
do his best. Thank you.

THE COURT: Thank you. Gentlemen,
response?

MR. LONG: Yes, Your Honor. Your Honor,
I honestly do not know quite where to begin. My
name is James Long, by the way, of weitz &
Luxenberg. I guess I should start with an apology.
I do apologize to this Court and to my adversaries
for any confusion or consternation that we caused
them. I am unable to answer many of these guestions

that were raised by Mr. williams. I can answer some
of them, but not all of them. 1In a nutshell, Judge,
I can tell you this is what happened: I head a unit
at weitz & tuxenberg that is responsible for filing
all of our cases that are not fi?ed in New York
City, such as out-of-state work, everywhere else in
New York except New York City. Wwhen I got this
case, we called Glasser & Glasser, engaged them as
co-counsel. I conducted an investigation through my
client, filed the complaint in virginia through
Glasser & Glasser. And I proceeded along that track
for two years.

I think what has occurred here is that
there were two different tracks that were being
followed by different people at weitz & Luxenberg.

T was completely unaware that bankruptcy claims had
been filed. I was completely unaware that there was
an action filed in New York City. I was. completely
unaware that there were any settlements in this case
until Cathy bunford testified about it on August
26th. I had no knowledge of that. up until that
point in time, as far as I was concerned, it was a

virginia State case against the five brake
manufacturers and three distributors and that's how
I prepared my case, that's how I prepared my
wiltnesses. That's how I prepared my experts. when
I Tfound out August 26th aftter Cathy Dunford
testified that she had a settlement, I went back to
the office, discovered that she was correct. She
had two or three actually. Honeywell, the
Defendants knew about. There were also settlements
with NARCO and 3M.

and I do need to comment very briefly on
3M. I think we got a Tittle far afield with respect
to the exact nature of the 3™ settlement. 3M made
not only masks but they also made
ashestos-containing tape. And I only point that out
to say that I don't think you should necessarily
draw the conclusicon from Mr. Dunford's answers that
he never used masks or respiratory protection at his
deposition as an outright lie. There 1is an
alternative theory of ljability against 3M, which is
that he could have been exposed to their
ashestos-containing tape.

In any event, Judge, after August 26th T
knew that there were settlements. I found out

Page 37



'—X
[sgteRe-REay DR ECRFERRES

Y g
W

==
~N o

;_l
SWE~NT B WNE

B et
WP LA N

e
N

: Attachment H
sometime after that that proofs of claim had been
filed. I wrote a Tetter to the Defendants telling
them that T was not going to give them proofs of
claim absent an order from the Court directing me to
do so, bhecause that's what we do in New York and the
other jurisdictions that I practice in. We take the
position that proofs of claim are for settlement
purposes and that they're not discoverable. And
then we Tlet the judge in the jurisdiction where we
are decide whether they are discoverable, which is
why they got that September 10th Tetter saying I'm
not going to turn them over until I'm told to turn
them over. And after I was told to turn them over,
I turned them over.

I asked our bankruptcy people for all the
proofs of claim that were filed. They gave them to
me. I turned them over. Later on they gave me two
more, which were for Congoleum and -- help me,
Steve.

MR. WILLIAMS: Plibrico. Not.

MR. LONG: Plibrico? No. It wasn't
Congoleum and PTlibrico. Anyway, there were two
additional ones I turned over, Judge. Three days
later they walk up to me and give me another one,
which is Plibrico and say we've also filed this one.
I faxed it to Mr. Tarry the same day that T got it.
That's all T can tell you. I've trted very hard to
he on the up and up here. I was going by the sworn
testimony from my client when I prepared my expert
witnesses and everything that T did in this case.
And T cannot account for what somebody else did on-a
parallel track with respect to a lawsuit that I
didn't know existed and the bankruptcy claims that I
didn't know existed. That's pretty much all I can
say -

THE COURT: well, Mr. Dunford knew of it,
didn't he?

MR, LONG: I suppose he did. But I
didn't know. He didn't tell me that.

THE COURT: He's the pPlaintiff.

MR. LONG: Absolutely, Your Honor,

THE COURT: Don't you think he's deceived

the Court, deceived counsel?

MR. LONG: T don't know that, Your Honor.
He has a 9th grade education. T don't think you
should draw that conclusion unless he's here and vou
ask him that yourself. He is not the brightest star
in the heavens. And I can't answer that question
for him.

THE COURT: Surely he would know 1t he
was a party to a lawsuit in New York, wouldn't he?

MR. LONG: Not necessarily.

THE COURT: No?

MR. LLONG: I don't think so, Your Honor.
He did not verify that New york complaint. I think
it was verified by us.

THE COURT: Well, he had to furnish the
information that went into the lawsuit.

MR. LONG: He did for this lawsuit,
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THE COURT: How about the New York
Tawsuit?
MR. LONG: It's the same information.
THE COURT: well, in the page that
counsel highlighted -- what is this called --

initial fact sheet, page 2. It lists what his
occupations were. He must have been the person that
furnished that information.

MR. LONG: He did. That's in the
testimony, too. He was in construction and he did
work on a chuck wagon truck. aAnd he did work at the
garages where the brake work was going on. That's
all accurate as far as it goes as to what he did
throughout his work 1ife. That's what I'm saying to
you. But I can't comment too much on that, Your
Honor. I didn't even kpow it existed, the New York
Tawsuit.

THE COURT: You didn't know, but your Taw
firm did. '

MR. LONG: AbsoTutely, ves.

THE COURT: 50 what do vou think the
Court ought to do? )

MR. LONG: I need some time to think
about that.

THE COURT: well, I can tell you that
counsel makes a rather persuasive argument to begin
with to have me dismiss this case with prejudice

against these three parties. That's compelling.
I'11 go back here and think about it, but it's not
going to take me very Jong, I don't believe.

Bayond that, if asked for sanctions by
wag of cost, attorneys fees incurred for a rather
substantial period of time, what do you think of
that?

MR. LONG: I'd Tike to see the numbers or
I'd Tike to know more details about their proposal
and why they used January 22, 2002 as the cutoff
point. I didn't come prepared to address that
today.

THE COURT: Wwe're going to take a brief
pause. I need to take a break for a second anyway.

(A break was taken.)

THE COURT: A1l right. vYes, sir?

MR. WAINGER: Your Honor, if I may? Your
Honor, my name is Shep Wainger. I represent
Standard Motor Products. I have filed a written
adoption of Ford, General Motors and
Daimlerchrysler's motion. T would adopt that here
today. I believe we have been equally defrauded and

would ask the Court to award us the same relief as
Ford, General Motors, and Daimlerchrysler. Thank
you.

MR. MacDONALD: Your Honor, may I7 Your
Honor, Neil MacDonald on behalf of pefendant
cunningham Auto Parts doing business as Fairfax Auto
Parts Herndon. As of Tast evening, we were able to
resolve our case with the Plaintiff. But it's still

Page 39




e
BN OO0~ G T B W N

e e
LO~IGhYn

PN
MNREROW

Attachment H

awaiting for paperwork release. To the extent that
somehow falls out, which I do not anticipate, we
would want to have the opportunity to -- we've
adopted this motion formally under the pleading. So
we would want to have the opportunity if, in fact,
the settlement somehow drops out, which, again, I
don't anticipate, but T would want to have the
opportunity to come hack here and ask for relief
from your Honor.

MR. FRIEDEN: Good morning, Your Honor.
My name is Jon Frieden of odin, Feldman & Pittleman.
My clients in this case are Total Auto Parts Herndon
and Horn Motors, Inc. I'm in a similar position to
Mr. MacDonald, I have settled my -- my clients have

settled with the Plaintiff as of two days ago, which
we have on paper. I do not expect it to Tall
through.. we have filed a written adoption of this
motion so we just .reserve the right, if for some
reason it does fall through, to seek the same
reéief. We obviously don't expect that to happen,
Judge.

THE COURT: PRid vou have anything
further, gentlemen?

MR. WIILLLEAMS: No, Your Honor. Just one.
housekeeping matter. I have a set of slides for the
Court.

THE COURT: They should be made a part of
the record.

MR. WILLIAMS: Yes, Your Honor. And I
would request that we go ahead and submit them to
the Court. _

THE COURT: Yes, sir.

MR. GRECO: If T may, Your Hohor. Marc
Greco, Glasser & Glasser also appearing on behalf of
Plaintiff. To the extent there has been a reqguest
for sanctions, Your Honor, I hope you appreciate I

am in a difficult position. There has not been any,
as I understand, allegations made with respect to
specific conduct by Glasser & Glasser. Do I
understand that correct?

MR. WILLIAMS: Your Honor, the
presentation stands. I have no reason to make any
specific allegation against Glasser & Glasser.

MR. GRECO: oOn that basis I have not
tried to defend anything done by my firm. 1If there
are any questions from the Court, to the extent I
can answer them, I'd be happy to answer them.

THE COURT: Wwell, I'd ask vou the same
question. Wouldn't Mr. bunford be the best source
of the information with respect to these various
Tawsuits that have been brought in this case?

MR. GRECO: I believe -- I can say at the
very least he could answer more than I could and I
believe he would be a good source.

THE COURT: ATl right. Thank you.

In aTmost 22 vears on the bench, this is
probably the most egregious case of a discovery
abuse that I have ever seen if not the worst. This
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is a case where not only the Court's orders have
been defrauded, but there's been a deception
employed in discovery process that brings us here
today. The Court has set aside three weeks on its
calendar to try this case.

Now, I will accept the proffer of counsel
that there was a problem internally with how this
case was handled ‘in New York and in Vvirginia and
that the Taw firm somehow or other did not exchange
the kind of information that was necessary in order
to promptly respond to discovery. But that doesn't
excuse Mr. Dunford. He's the Plaintiff. The lawyer
tries the case, but the source of information has to
be the pPlaintiff. And this information could only
come from the Plaintiff. and if there’s any
question as to whether or not the Plaintiff should
or should not have furnished certain information, he
could have brought that to the attention of his
attorneys and he didn't do that.

whether you consider these sanctions
under rule 412 for failure to comply with the
Court's order or whether you ceonsider it under 801,

271.1, that is a fraud being perpetrated upon the
court, I think this is sanctionable. And I think
the only remedy that can be applied at this point in
time is to dismiss this case with prejudice against
the DaimlercChrysler, Ford Motors, General Motors and
Standard Motor products. The other two Defendants
have apparently settled their cases in this case.

I see no reason to impose any further
sanctions in this case based on the proffer of
counsel. aAnd I don't believe that charging
Mr. bDunford the court costs in this case or
attorneys' Tees is appropriate. I think the Court
sanction is appropriate.

would vou draw an order to that effect?

MR. WILLTIAMS: Certainly, Your Honor.

THE COURT: The case is removed from the
trial docket. Thank vou, gentlemen.

{The hearing concluded at 11:11 a.m.)

CERTIFICATE OF SHORTHAND REPORTER
I, T. R. Hollister, the court reporter

before whom the Toregoing hearing was taken, do
hereby certify that the foregoing transcript is a
true and correct record of the testimony given; that
said testimony was taken by me stenographically and
thereafter reduced to typewriting under my
supervision; and that I am neither counsel for,
related to, nor employed by any of the parties to
this case and have no interest, financial or
otherwise, in its outcome.

Page 41



15
16

17
18
19
20
21
22

T. R. HOLLISTER
court Reporter

Attachment H

Page 42



