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Mr. Chairman and Members of the Subcommittee:

Thank you for this opportunity to address the Subcommittee concerning the Business
Activity Tax Simplification Act. I want to especially thank you, Mr. Chairman, for holding this
hearing on this important legislation affecting the American economy. I am Arthur Rosen, a
member of the international law firm of McDermott Will & Emery LLP. Many of my partners at
McDermott and I have been deeply involved in many of the relevant state tax issues for decades,
having successfully represented the taxpayers in such landmark Supreme Court cases as Quill,
ASARCO, and Woolworth. 1 am here today representing the Coalition for Rational and Fair
Taxation (“CRAFT”), which is a diverse coalition of some of America’s major corporations
involved in interstate commerce, including technology companies, broadcasters, interstate direct
retailers, publishers, financial services businesses, traditional manufacturers, and multistate
entertainment and service businesses. The businesses maintain locations throughout the United
States.

CRAFT believes that the bright-line, quantifiable physical presence nexus standard, as
provided in the Business Activity Tax Simplification Act of 2015 (“BATSA”), is the appropriate
standard for state and local taxes imposed directly on out-of-state businesses. Further, CRAFT
believes that the modernization of Public Law 86-272, as BATSA would accomplish, is essential
for the health and growth of the American economy. In today’s electronic commerce world,
maintaining the physical presence standard is more important than ever; while businesses can
have customers in other states, the governments of those other states still provide protections
only to businesses and residents that are physically located within their borders. Therefore,
CRAFT strongly supports BATSA and respectfully urges the approval of this legislation for
consideration by the full Congress and ultimate enactment. CRAFT believes that it is essential
for Congress to provide clear guidance to the states in the area of state taxing jurisdiction,
remove the drag that the current climate of uncertainty and unpredictability places on American
businesses, and thereby protect American jobs and enhance the American economy.



L BACKGROUND

A principal motivation — if not the principal motivation - for the adoption of the United
States Constitution as a replacement to the Articles of Confederation was a desire to establish
and ensure the maintenance of a single, integrated, robust American economy. This is reflected
in the Commerce Clause, which provides Congress with the authority to safeguard the free flow
of interstate commerce. Enacting legislation regarding states and localities imposing, regulating,
or removing state and local tax burdens placed on transactions in interstate commerce is not only
within Congress’ realm of authority, it is also — we respectfully submit — Congress’
responsibility.

Unfortunately, some state revenue departments and state legislatures have been creating
barriers to interstate commerce by aggressively attempting to impose direct taxes on out-of-state
businesses that have little or no connection with their state. Specifically, some state revenue
departments have asserted that they can tax a business based merely on its economic presence in
the state — such as the presence of customers — based on the recently-minted notion of “economic
nexus.” The “economic nexus” concept flies in the face of the underlying basis of business
activity taxation, which is that a business should be subject to tax only by those states from
which the business receives meaningful benefits and protections. And worse, it creates
significant uncertainty that has a chilling effect on interstate economic activity, dampening
business expansion and job growth. As a practicing attorney, I regularly advise businesses that
ultimately decide not to engage in a particular transaction out of concern that they might become
subject to tax liability in a specific state. It is entirely appropriate for Congress to protect and
promote the free flow of commerce between the states for the benefit of the American economy
by acting to prevent individual states from erecting barriers to trade and taxing activities that
occur in a different state.'

There can be no doubt that the rapid growth of electronic commerce continues to
drastically alter the shape of the American and global economies. As businesses adapt to the
“new order” of conducting business, efforts by state revenue departments to expand their taxing
jurisdiction to cover activities conducted in other states constitute a significant burden on the
business community’s ability to carry on business. Left unchecked, this attempted expansion of
the states’ taxing power will have a chilling effect on the entire economy as tax burdens,
compliance costs, litigation, and uncertainty escalate. Clearly, the time is ripe for Congress to
consider when state and local governments should and should not be permitted to require out-of-
state businesses to pay business activity taxes. It appears eminently fair and reasonable for
Congress to provide relief from unfair and unreasonable impositions of business activity taxes on
out-of-state businesses that have little or no physical connection with the state or locality.

Confronted with aggressive — and often constitutionally questionable — efforts of state
revenue departments to tax their income when they have little or no presence in the jurisdiction,
American businesses are faced with a difficult choice. They can challenge the specific tax

! See, e.g., Diann L. Smith, Supreme Court Would Uphold P.L. 86-272 (letter to the editors), 25 State Tax Notes 135
(July 8, 2002) (discussing the authority of Congress to regulate interstate commerce).
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imposition — but must bear substantial litigation costs to do so.”> Or, they can knuckle under to
the state revenue departments and pay the asserted tax — but then they risk being subject to
multiple taxation and risk violating their fiduciary responsibilities to their shareholders (by
paying invalid taxes) and hence, become subject to shareholder lawsuits. Unfortunately, the
latter choice is sometimes made, especially since some state revenue departments are utilizing
“hardball” tactics.” Moreover, the compliance burdens of state business activity taxation can be
immense. Think of an interstate business with customers in all 50 states. By some estimates,
over 3,000 state and local taxing jurisdictions currently impose some type of business activity
tax, and thousands more have the authority to impose such taxes but do not currently do so.* If
economic nexus were the standard, that business would be faced with having to file an income or
franchise tax return with every state, and pay license or similar taxes to thousands of localities.

BATSA is designed to address the issue of when a state should have authority to impose
a direct tax on a business that has no or only a minimal connection to the state. BATSA applies
to state and local business activity taxes, which are direct taxes that are imposed on businesses
engaged in interstate commerce, such as corporate income taxes, gross receipts taxes, franchise
taxes, gross profits taxes, and capital stock taxes. BATSA does not apply to other taxes, such as
gross premium taxes imposed on insurance companies, and sales and use taxes or other
transaction taxes.

The underlying principle of the BATSA legislation is that only states and localities that
provide meaningful benefits and protections to a business — like education, roads, fire and police
protection, water, sewers, etc. — should be the ones who receive the benefit of that business’
taxes, rather than a remote state that provides no services to the business. Further, businesses
should only pay tax to those states and localities where they earn their income, and income is
only earned where a business is actually located. By imposing a physical presence standard for
business activity taxes, BATSA ensures that the economic burden of state tax impositions is
appropriately borne only by those businesses that receive benefits and protection from the taxing
state and ensures that businesses pay these taxes only to those states and localities where they
have earned income. Perhaps most important, BATSA’s physical presence nexus standard is
entirely consistent with the jurisdictional standard that the federal government uses in tax treaties
with its trading partners.

A. A BRIEFHISTORY

The question of when a state has the authority to impose a tax directly on a business
domiciled outside the state is a long-standing issue in constitutional jurisprudence.’ In many
ways, the issues BATSA seeks to resolve first came to the fore in a 1959 United States Supreme

* See, e.g., Business Activity Tax Simplification Act of 2013: Hearing on H.R. 2992 Before the House Judiciary
Subcomm. on Regulatory Reform, Commercial and Antitrust Law, 113th Cong. (2013) (testimony of Pete Vargas, on
behalf of Sage V Foods).

? See, e.g., Business Activity Tax Simplification Act of 2008: Hearing on H.R. 5267 Before the House Comm. on
Small Business, 110th Cong. (2008) (testimony of Barry Godwin, on behalf of National Marine Manufacturers
Association).

* Ernst & Young, State and Local Jurisdictions Imposing Income, Franchise, and Gross Receipts Taxes on Business
(March 7, 2007).

> See, e.g., Walter Hellerstein, State Taxation of Interstate Business: Perspectives on Two Centuries of
Constitutional Adjudication, 41 Tax Law. 37 (1987).



Court decision. In Northwestern States Portland Cement, the Supreme Court ruled that a
corporation with several sales people assigned to an office located in the State of Minnesota
could be subjected to that state’s direct tax scheme,’ overturning a “well-settled rule...that
solicitation in interstate commerce was protected from taxation in the State where the solicitation
took place.”’ As a result, Congress responded rapidly, enacting Public Law 86-272 a mere six
months later. Public Law 86-272 prohibits states and localities from imposing income taxes on a
business whose activities within the state are limited to soliciting sales of tangible personal
property, if those orders are accepted outside the state and the goods are shipped or delivered
into the state from outside the state.® Subsequently, the Congressional Willis Commission
studied this and other interstate tax issues and concluded that, among other things, a business
should not be subject to a direct tax imposition by a state in which it merely had customers.”

B. WHERE WEARE TODAY

Opver fifty years later, we are no closer to a definitive answer as to when may the states
impose their business activity taxes on out-of-state businesses. In recent years, certain states and
state revenue department organizations have been advocating the position that a state has the
right to impose tax on a business that merely has customers there, even if the business has no
physical presence in the state whatsoever.'® This “economic nexus” argument marks a departure
from what businesses and other states have believed (and continue to believe) to be the proper
jurisdictional standard for state taxation of business activity taxes. Specifically, CRAFT
members believe that a state can impose direct taxes only on businesses that have a physical
presence in the state.'! Although this issue has been litigated, state courts and tribunals have
rendered non-uniform decisions.'> Unfortunately, the Supreme Court has not granted a writ of
certiorari in any relevant case."”

8 Northwestern States Portland Cement Co. v. Minnesota, 358 U.S. 450 (1959).

7 Wisconsin Dep’t of Revenue v. William Wrigley Jr. Co., 505 U.S. 214, 238 (1992) (Kennedy, J., dissenting).

¥ P.L. No. 86-272, 73 Stat. 555 (codified at 15 U.S.C. §§ 381 et seq.).

? Special Subcomm. on State Taxation of Interstate Commerce of the House Comm. on the Judiciary of the U.S.
House of Representatives, “State Taxation of Interstate Commerce,” H.R. Rep. No. 1480, 88th Cong., 2d Sess.
(1964); H.R. Reps. Nos. 565 and 952, 89th Cong. (1965), Vol. 1, Part VI, ch. 39,42, See also W. Val Oveson,
Lessons in State Tax Simplification, 2002 State Tax Today 18-39 (Jan. 20, 2002).

A survey conducted by BNA Tax Analysts demonstrates the extent to which the states are asserting the right to
impose tax on out-of-state businesses based on so-called “economic nexus” grounds. Special Report: 2013 Survey
of State Tax Departments, 20 Multistate Tax. Rep’t 4, pp. S-23 — S-36 (April 26, 2013). See also Ensuring the
Equity, Integrity and Viability of Multistate Tax Systems, Multistate Tax Commission Policy Statement 01-2
(October 17, 2002). Accord Letter from Elizabeth Harchenko, Director, Oregon Department of Revenue, to Senator
Ron Wyden (July 16, 2001). See also Doug Sheppard, The Certainty of Disagreement on Business Activity Tax
Nexus, 25 State Tax Notes 420 (Aug. 5, 2002).

""" The Business Activity Tax Simplification Act of 2003: Hearing on H.R. 3220 Before the Subcommittee on
Commercial and Administrative Law of the House Comm. on the Judiciary, 108th Cong. (2004) (statements of
Arthur R. Rosen on Behalf of the Coalition for Rational and Fair Taxation, Jamie Van Fossen, Chair of ITowa House
Ways and Means Committee, and Vernon T. Turner, Smithfield Foods, Inc.).

12 See, Joseph Henchman, Why the Quill Physical Presence Rule Shouldn’t Go the Way of Personal Jurisdiction, 46
State Tax Notes 387 (Nov. 5, 2007); see also Jack J. Miles and Andrew H. Lee, Economic Nexus and the
Nonresident Service Provider, 70 State Tax Notes 131 (Oct. 14, 2013).

B3 See, e.g., Geoffrey, Inc. v. Mass. Comm’r of Rev., 899 N.E.2d 87 (Mass. 2009), cert denied 2009 U.S. LEXIS
4584 (2009).



The bottom line is that businesses should only pay tax where they earn income. It may
be true that without sales there can be no income. But, while this may make for a nice sound
bite, it simply is not relevant. Economists agree that income is earned where an individual or
business entity employs its labor and capital, i.e., where he, she or it actually performs work.'*

Proponents of an economic nexus standard argue that the states provide benefits for the
welfare of society as a whole and, therefore, the states should be able to collect tax from all U.S.
businesses, wherever located. Such an argument is not only ludicrous, but it ignores the fact that
businesses pay federal taxes for such general benefits and protections. Proponents of an
economic nexus standard also argue that states have spent significant amounts of revenue to
maintain an infrastructure for interstate commerce. But businesses only receive meaningful
benefits if they are actually located within a jurisdiction. Further, while a state government may
expend resources to maintain an infrastructure for interstate commerce, it does so for the benefit
of its constituents and not for the benefit of out-of-state sellers. Imposing business activity taxes
on out-of-state businesses is truly “taxation without representation.”'

II. BATSA PROVIDES AN APPROPRIATE SOLUTION
A. LProvisionNs oF BATSA

BATSA ensures fair and equitable taxation of out-of-state businesses by codifying the
physical presence standard and by modernizing Public Law 86-272. BATSA codifies the
physical presence standard through the following provisions:

e BATSA provides that a state or locality may not impose business activity taxes on
businesses that do not have a “physical presence” within the taxing jurisdiction.

e BATSA provides exceptions for certain quantitatively and qualitatively de minimis
activities in determining if the requisite physical presence requirement is met.'

e BATSA also provides that an out-of-state business will be considered to have a physical
presence in a state whenever that business uses the services of an agent (excluding an
employee) to perform services that establish or maintain the taxpayer’s market in that
state, but only if the agent does not perform business services in the state for any other
person.'”

e BATSA provides that, in the context of a consolidated/combined return, the group return
can only include in its apportionment factor numerators the in-state apportionment factors
from corporations that have a physical presence in the state.

1 As noted by one state tax expert, “‘[ilncome,” we were told long ago, ‘may be defined as the gain derived from
capital, from labor, or from both combined.”” W. Hellerstein, On the Proposed Single-Factor Formula in Michigan,
State Tax Notes, Oct. 2, 1995, at 1000 (quoting Eisner v. Macomber, 252 U.S. 189, 207 (1920)).

'3 Although a business with a physical presence may not vote, it is clearly part of the jurisdiction’s local society and
is able to have an impact on the government’s policies and practices.

16 Quantitatively, a business must have physical presence in a taxing jurisdiction for at least 15 days during a taxable
year. Qualitatively, BATSA provides that presence in a state to conduct limited or transient activities will not be
considered in determining whether a business has the requisite physical presence in the jurisdiction.

'7 Attribution of physical presence for business activity tax purposes has been allowed in only one U.S. Supreme
Court case where the in-state person performed market enhancement activities and only when those activities were
conducted for a single out-of-state person. Tyler Pipe Industries Inc. v. Washington State Dep’t of Rev., 483 U.S.
232 (1987).



BATSA also modernizes Public Law 86-272 through the following provisions:

e BATSA expands the protections of Public Law 86-272 to include all sales and
transactions, not just sales of tangible personal property.18

e BATSA ensures that Public Law 86-272 covers all business activity taxes, not just net
income taxes, and thereby prevents aggressive states from avoiding the restrictions on
state taxing jurisdiction imposed by Public Law 86-272."

e BATSA also provides that certain qualitatively de minimis activities will be protected by
the modernized provisions of Public Law 86-272, including patronizing the local market
(rather than exploiting the market) and mere information gathering.

B. COMPARISON 70O CURRENT COMMON LA W

The physical presence nexus standard in BATSA is consistent with the current state of
the law. An out-of-state business must have nexus under both the Due Process Clause and the
Commerce Clause before a state has the authority to impose tax on that business. The Supreme
Court has determined that the Commerce Clause requires the existence of a “substantial nexus”
between the taxing state and the putative taxpayer, whereas the Due Process Clause requires only
a “minimum” connection. In Quill, the Supreme Court determined that, in the context of a
business collecting sales and use taxes from its customers, the substantial nexus requirement
could be satisfied only by the taxpayer having a non de minimis physical presence in the state;
the Court refrained from articulating the appropriate measure for business activity taxes.”’ The
Supreme Court has not granted a writ of certiorari in a case that would permit it to address the
business activity tax nexus issue.

Since the Supreme Court has declined to rule on this issue, we must use clear logic and
review what state courts and tribunals have recently decided. The answer is clear: if non-de
minimis physical presence is the test for a mere collection and remission situation such as is the
case for sales and use taxes, physical presence must be, at a bare minimum, the appropriate test
for the imposition of direct taxes such as business activity taxes. Indeed, the standard for
business activity taxes should, if anything, be higher than the standard for sales taxes for at least
two reasons. First, a business activity tax is an actual direct tax, and not a mere obligation to
collect tax from someone else.”! Second, the risk of multiple taxation is higher for income taxes

'® 1t is important to note that the business activity tax nexus provisions of BATSA and Public Law 86-272 are two
separate constraints on state taxation of interstate commerce and each law operates independently of the other.
Thus, any activities protected by Public Law 86-272, as modernized by BATSA, will not create a physical presence
for that business, regardless of whether the protected activities occur in the taxing jurisdiction for more than 15 days.
1 Some states have attempted to avoid Public Law 86-272 by establishing taxes on business activity that are
measured by means other than the net income of the business. Examples include the Ohio Commercial Activity
Tax, which imposes a tax based on gross receipts, the Texas Franchise Tax, which imposes a tax based on “gross
margin” (i.e., total revenues less either cost of goods sold or compensation), and the Michigan Business Tax which
has a modified gross receipts component.
% Ouill Corp. v. North Dakota, 504 U.S. 298 (1992).
21 “As an original matter, it might have been possible to distinguish between jurisdiction to tax and jurisdiction to
compel collection of taxes as agent for the State, but we have rejected that.” Quill Corp. v. North Dakota, 504 U.S.
298, 319 (U.S. 1992) (Scalia, I., concurring in part and concurring in the judgment) (citing National Geographic
Society v. California Bd. of Equalization, 430 U.S. 551, 558 (1977); Scripto, Inc. v. Carson, 362 U.S. 207, 211
(continued...)
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than for sales and use taxes.”> Several of the state-level decisions on this issue have concluded
that there is no principled reason for there to be any lower of a standard for business activity
taxes than for sales and use taxes.”> Finally, the complexities, intricacies, and inconsistencies
among business activity taxes easily overshadow the administrative difficulties related to sales
and use tax.’*

111. OTHER CONSIDERATIONS
A. FEDERALISM

Contrary to the arguments of some opponents of clarifying the standards for state
business activity taxes,” considerations of federalism support passing this legislation. A
fundamental aspect of American federalism is that Congress has the authority and responsibility
to ensure that interstate commerce is not burdened by state actions (including taxation of such
commerce).”® No one disagrees that tension exists between a state’s authority to tax and the
authority of Congress to regulate interstate commerce. However, the very adoption of the
Constitution was itself a backlash against the ability of states to impede commerce between the
states; in adopting the Constitution, which expressly grants Congress the authority to regulate
interstate commerce, the states relinquished a portion of their sovereignty.”” Moreover, the
Supreme Court has explicitly noted Congress’ role in the area of multistate taxation.”®

BATSA simply codifies the traditional jurisdictional standards for when a state or local
government may impose a tax on a business engaged in interstate commerce. In essence,
economic nexus allows one state to impose tax on activity that actually occurs in a sister state,
therefore impinging on the sister state’s jurisdiction to oversee and protect the business activities
occurring within its borders. By codifying the physical presence standard, BATSA strikes the
correct balance between state autonomy/sovereignty and interstate commerce.

(1960)). See also National Geographic Soc. v. California Bd. of Equalization, 430 U.S. 551, 558 (1977) (“Other
fairly apportioned, non-discriminatory direct taxes have also been sustained when the taxes have been shown to be
fairly related to the services provided the out-of-state seller by the taxing State. ... The case for the validity of the
imposition upon the out-of-state seller enjoying such services of a duty to collect a use tax is even stronger.”
(citations omitted)).

2 See, e.g., National Geographic Soc. v. California Bd. of Equalization, 430 U.S. 551, 558 (U.S. 1977).

2 This includes J.C. Penney National Bank v. Johnson, 19 S.W.3d 831 (Tenn. Ct. App. 1999), cert. denied, 531 U.S. 927 (2000);
America Online v. Johnson, No. 97-3786-111, Tenn. Chancery Ct. (Mar. 13, 2001); Cerro Copper Prods., Inc., No. F-94-444,
1995 Ala. Tax LEXIS 211 (Ala. Dep’t of Revenue Dec. 11, 1995), reli’g denied, 1996 Ala. Tax LEXIS 17 (Ala Dep’t of Revenue
Jan. 29, 1996) (But see Lanzi v. State of Alabamma Department of Revenue, 968 So. 2d 18 (AL Ct. Civ. App. 20006)); United
Parcel Service, Inc. v. Indiana Department of Revenue, Dkt. No. 49T10-0704-TA-24 (Ind. Tax Ct. Sept. 16, 2013).

2 See Gupta & Mills, Does Disconformity In State Corporate Income Tax Systems Affect Compliance Cost Burdens?, 56 Nat’l
Tax J. 355 (June 2003) (discussing the compliance costs associated with state income taxes).

B See, e.g., Federalism at Risk: A Report by the Multistate Tax Commission, Multistate Tax Commission (June 2003): Respecting
Federalism, Multistate Tax Commission Policy Statement 03-01.

B See, e.g., Diann L. Smith, Supreme Court Would Uphold P.L. 86-272 (letter to the editors), 25 State Tax Notes 135 (July 8,
2002) (discussing the authority of Congress to regulate interstate commerce).

7 See Adam D. Thierer, A Delicate Balance: Federalism, Interstate Commerce, and Economic Freedom in the Technological
Age, The Heritage Foundation (1998) (citing Alexander Hamilton, Federalist No. 22).

28 Barclay’s Bank PLC v. Franchise Tax Bd. of Cal., 512 U.S. 298 (1994); Quill Corp. v. North Dakota, 504 U.S. 298 (1992).
See also Eugene F. Corrigan, Searching for the Truth, 26 State Tax Notes 677 (Dec. 9, 2002) (“No amount of state legislation of
any kind can extend a state’s taxing jurisdiction beyond the limits set by the Supreme Court; and that Court has, for all practical
purposes, washed its hands of the matter, deferring it to Congress.”).
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B. LFFECT ONINTERNATIONAL TAXATION ANDAMERICAN COMPETITIVENESS

Our country’s own history and the federal government’s position in the context of
international taxation provide a strong reason to establish a physical presence nexus standard.
Specifically, a physical presence nexus standard would promote consistency between
international tax and state tax jurisdictional standards.

For over 80 years, the United States, along with most other countries in the world, has
adopted and implemented a so-called “permanent establishment” standard in its income tax
treaties with foreign jurisdictions. This “permanent establishment” standard is derived from the
Model Tax Convention of the Organisation for Economic Co-operation and Development
(“OECD”).29 Specifically, the OECD Model Tax Convention aims to limit double taxation, i.e.,
situations in which a company is taxed both by the country in which the company is domiciled
(“resident country™) and by a country that is the source of all or part of the company’s income
(“source country”).3 % Under the terms of the OECD Model Tax Convention, before a source
country may impose a direct tax on a nonresident business’ commercial profits, the foreign
taxpayer must have a “permanent establishment” in the source country, which is defined
generally as a fixed place of business through which the business of an enterprise is wholly or
partly carried on.>’ In other words, the OECD Model Tax Convention employs a physical
presence jurisdictional standard. >

Although this “permanent establishment” standard has been in place for many decades,
the OECD was recently charged with revisiting the concept in light of electronic commerce and
the changing global economy. After careful consideration, the OECD maintained its firm
reliance on physical presence. Not only is BATSA’s physical presence nexus standard consistent
conceptually with the OECD “permanent establishment” jurisdictional standard, but BATSA’s
physical presence standard accomplishes the same policy goals by providing a bright-line
standard that is clear and equitable. If a more expansive jurisdictional standard is adopted for
state tax purposes than that used by the federal government for international tax purposes, it
would surely dampen foreign investment in the United States.

Indeed, foreign businesses are often shocked to learn that while treaties may insulate
them from federal taxation, state taxation can still be imposed. Addressing the problems of state
tax uncertainty and the risk of litigation costs clearly has the potential to encourage additional
foreign investment in the U.S., thus creating new jobs throughout the country.

Iv. CONCLUSION

A physical presence nexus standard 3provides a clear test that is consistent with the
principles of current law and sound tax policy 3 and that is consistent with Public Law 86-272, a

? Jerome B. Libin & Timothy H. Gillis, It’s a Small World After All: The Intersection of Tax Jurisdiction at International,
National, and Subnational Levels, 38 Ga. L. Rev. 197, 204 (2003).

% Organisation for Economic Co-operation and Development, Model Tax Convention on Income and on Capital, art. 7 (Jan. 28,
2003) (“OECD Model Tax Convention™), n. 1.

31 OECD Model Tax Convention, Articles 3, 7.

32 See Libin & Gillis, supra note 39, at 204,

33 Professor Richard Pomp, who testified as a tax policy expert on behalf of the taxpayer in Lanco Inc. v. Director, Div. of Tax'n,
N.J. Tax Ct., No. 005329-97 (Oct. 23, 2003), articulated “six principles of tax policy . . . as representing the values inherent in

(continued...)
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time-tested and valid Congressional policy. Physical presence is also an accepted standard for
determining nexus.** And, a physical presence test for nexus is consistent with the established
principle that a tax should not be imposed by a state unless that state provides meaningful
benefits or protections to the taxpayer. BATSA provides simple and identifiable standards that
will significantly minimize litigation by establishing clear rules for all states, thereby freeing
scarce resources for more productive uses both in and out of government.*

Moreover, our country’s own history and the federal government’s position in the context
of international taxation provide sufficient reason to avoid an economic nexus standard. If a
foreign country tried to tax the profits of U.S. companies simply because the U.S. firms exported
goods to that country, the U.S. government and business community would be outraged. It is
precisely for this reason that U.S. income tax treaties provide the nexus concept of “permanent
establishment.” A physical presence standard places an appropriate limit on states gaining
taxation powers over out-of-state firms and conforms to common sense notions of fair play.

What the entire nexus issue boils down to is fairness. The bright-line physical presence
nexus standard of BATSA provides the most fair and equitable standard. This is true primarily
because businesses have a reasonable expectation of taxation only when they are the recipients of
meaningful benefits and protections provided by the taxing jurisdiction. Additionally, businesses
should only pay tax to those jurisdictions where they earn income.

At this time, there is no indication that the business activity tax nexus issue will be settled
absent Congressional action. BATSA will not cause any meaningful dislocations in any state’s
revenue sources and will not encourage mass tax sheltering activities. Instead, its enactment will
ensure that the U.S. business community, and thus the American economy, are not unduly
burdened by unfair attempts at taxation without representation.

the commerce clause: desirability of a clear or “bright-line” test, consistency with settled expectations, reduction of litigation and
promotion of interstate investment, non-discriminatory treatment of the service sector, avoidance of multiple taxation, and
efficiency of administration.” Lanco Inc. v. Director, Div. of Tax’n, N.J. Tax Ct., No. 005329-97 at 15-16 (Oct. 23, 2003).
Professor Pomp concluded that a physical presence standard better advanced these principles than a standard based on economic
nexus principles. Id. at 16.

3 See, e.g., Quill Corp. v. North Dakota, 504 U.S. 298 (1992) and Narional Bellas Hess, Inc. v. Department of Revenue, 386 U.S.
753 (1967).

33 While it is unrealistic that BATSA will end all controversies concerning the state tax business activity tax nexus, any statute
that adds nationwide clarification obviously reduces the amount of controversy and litigation by narrowing the areas of dispute.
For example, in the over fifty years since its enactment, Public Law 86-272 has generated relatively few cases, perhaps a score or
two. On the other hand, areas outside its coverage have been litigated extensively and at great expense.
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