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TRIPLE THREAT TO WORKERS AND HOUSE-
HOLDS: IMPACTS OF FEDERAL REGULA-
TIONS ON JOBS, WAGES AND STARTUPS

WEDNESDAY, FEBRUARY 24, 2016

HOUSE OF REPRESENTATIVES,

SUBCOMMITTEE ON REGULATORY REFORM,
COMMERCIAL AND ANTITRUST LAW

COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 3 p.m., in room 2141,
Rayburn House Office Building, the Honorable Darrell Issa, (acting
Chairman of the Subcommittee) presiding.

Present: Representatives Marino, Issa, Collins, Ratcliffe, John-
son, Conyers, Jeffries, and Peters.

Staff Present: (Majority) Daniel Huff, Counsel; Andrea Lindsey,
Clerk; (Minority) Slade Bond, Minority Counsel; Susan Jensen,
Counsel; and Rosalind Jackson, Professional Staff Member.

Mr. IssAa. Good afternoon. The Subcommittee on Regulatory Re-
form, Commercial and Antitrust Law will come to order. Without
objection, the Chair will be authorized to declare recesses of the
Committee at any time. We welcome everybody to the hearing
today on “Triple Threat to Workers and Households; Impacts of
Federal Regulations on Jobs, Wages, and Startups.” And I will now
recognize myself for an opening statement, having made an open-
ing statement simply by reading the title.

To some people in Washington, it seems naturally, or even desir-
able, for the world to be governed by an endless, expanding web of
integrate rules. Perhaps that is because Washington is a city of
zealous policy advocates and lawyers, of which I am not one. A
2012 Washington Post article noted that law firms are flocking to
Washington, D.C., for “work centered around the capital’s regu-
latory regime.” There is no question that is true.

I am sure, when I ask each of you your professions, I will get two
out of four as lawyers as a start. But I think, more obviously, this
is a city of lawyers. This is a city and a region in which you cannot
even get off jury duty by being a lawyer because they could not get
a jury impaneled if they let lawyers off the hook.

There 1s a great distance, both physically and socially, between
the regulators and the regulated. Regulators understand job im-
pacts intellectually. They understand what they hope to achieve in
the way of protection, but they often do not meet with industry rep-
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resentatives, but they are within the D.C. bubble. No one they
know is going to lose a job because of overregulation.

Increasingly, there are two different worlds. Perhaps the insen-
sitivity explains the current Administration’s fanatic commitment
to increased regulations, even as a recovery remains shaky. Each
year since 2008, regulators have added more than $100 billion; that
is a billion with a “B,” in new regulatory cost.

For 2016, the Administration plans 22 “economically significant”
regulations, up 20 percent from 2015. Outside the Beltway, we feel
the impact. A National Black Chamber of Commerce study found
that EPA’s “proposed Clean Power Plan would impose severe and
disproportionate economic burdens on poor families, especially mi-
norities.” No wonder Gallup recently found a near-record 69 per-
cent of Americans named big government as the biggest threat to
our country’s future.

Regulatory advocates, of course, dismiss this. Instead, they focus
on the aggregate employment. Factory workers may lose their jobs,
but people in Washington assume they can find other ways to
make a living: perhaps, go back to law school. And that just shows
how much out of touch regulatory advocates often are, working
here in the public world of Washington, D.C. Any count of the “ag-
gregate number” of jobs also ignores the quality of those jobs.

Data shows that job displacement causes significant and lin-
gering economic and physical hardship. Regulatory compliance jobs
do not boost productivity; or another way of putting it is you never
got a faster horse by putting more people on its back.

Moreover, as formal OIRA Administrator Cass Sunstein has ar-
gued, even if you are not convinced that regulations kill jobs, regu-
lators need to be “giving a lot more attention to that risk.” Unfortu-
nately, only 20 percent of agencies qualify employment effects.

Meanwhile, unemployment and underemployment are far higher
than they are reported at any time, and particularly in January.
We certainly see the U6 unemployment rate, which includes those
workers who cannot find full-time work, stands at 9.9 percent.

Similarly, the labor force participation rate remains at near all-
time lows. Many displaced workers have simply given up looking.
Job creation depends on startups and new businesses. New busi-
nesses account for nearly all net new job creation, and almost 20
percent of gross job creation. Yet the U.S. has dropped from 12th
among developed economies in terms of business startup activity.

Economists identify regulatory hurdles as one of the most signifi-
cant influences on business dynamics. Today, “almost 40 percent of
U.S. jobs require a government license, as compared with 5 percent
just one generation ago.” It is worth examining root causes of this
trend, and when Federal and State regulatory requirements serve
as barriers to market entry.

In 2008, business deaths outnumbered business births for the
first time in 35 years. Overregulation has wrecked the old economy.
Now, it is suffocating startups. We have a unique panel of wit-
nesses from old-line business, as well as the startup community,
who can help us understand how deeply this problem is affecting
our constituents. And I truly look forward to their testimony. And
with that, I recognize the Ranking Member, Mr. Johnson of Geor-
gia, for his opening statement.
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Mr. JOoHNSON. Thank you so much, Mr. Chairman. Today’s hear-
ing, the so-called triple threat of Federal regulation on jobs, wages,
and innovation, is yet another attempt to justify the crony capi-
talist mission of regulatory reform. To suggest that we do not need
any regulations and that regulations are terrible and a threat to
jobs, wages, and innovation is just ridiculous.

While my Republican colleagues have repeatedly asserted that
regulations inhibit job growth, all of the available evidence dem-
onstrates that regulations play little role in unemployment. As the
unemployment rate shrinks month by month, this argument has
now shifted to wages and innovation. Notwithstanding the slippery
nature of the regulatory reform debate, the facts remain clear:
there is little to no connection between Federal regulation and jobs,
wages, or innovation.

Leading experts at the University of Pennsylvania conducted an
exhaustive study in 2014 that found that regulation plays a rel-
atively small role in determining the aggregate number of jobs.”
Earlier studies by a host of experts in economics and administra-
tive law reached similar conclusions. The Economic Policy Insti-
tute, San Francisco Federal Reserve, and the National Employment
Law Project have also refuted the assertion that regulations under-
mine wage growth.

And finally, the economics chair at the Mercatus Institute, which
is a bastion for conservative, free-market economic theory, has de-
bunked the argument that regulations undermine innovation, find-
ing that the exact opposite is true: “Industries with greater regu-
latory stringency have higher startup rates,” as well as similarly
high job creation rates.

Meanwhile, the latest report from the Bureau of Labor Statistics
shows that unemployment has fallen to 4.9 percent, the lowest
since the George W. Bush recession. That is over 70 straight
months of private sector job growth. I think that is about 14 mil-
lion jobs created over the last 70 months. And that is with the
Obama regulatory system, which, by the way, is very pro-worker,
pro-environment, pro-public health and safety, and pro-innovation.
Even conservative economic theorists have given up insisting that
pro-regulatory policies undermine our economic output.

As Douglas Holtz-Eakin, president of the American Action
Forum, and with great gnashing of his teeth noted himself, “With
low unemployment and rising wages, the Republicans’ job gets a lot
harder.” Noting that a recent jobs report was “promising.”

Finally, some will argue today that the sharing economy is proof
of the positive effects of deregulation. I strongly oppose that senti-
ment. The sharing economy involves nuanced questions concerning
the interplay between competition, regulation, and consumer pro-
tection. It has opened new markets to competition that did not
exist just a few years ago, while raising novel and complex regu-
latory issues.

But let me be clear. The innovation economy has flourished
under the Obama administration, just as the Internet blossomed
under the Clinton administration. It does not exist in a regulatory
or legal vacuum, and there is zero tradeoff between innovation and
consumer protection.
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In fact, as studies have repeatedly found, consumers only use
services where there is a strong foundation of trust. As the Chair-
man of the Subcommittee knows, I have called for a hearing on this
subject, the innovation economy, which this Subcommittee exer-
cises ample jurisdiction over.

Indeed, we could have an entire series on it but, sadly, today’s
hearing, the 29th anti-regulatory hearing of its kind, will not ex-
plore the issues raised by the sharing economy in a thoughtful and
evenhanded way. But I look forward to action on this issue, and
with that, I will yield back.

Mr. IssA. Thank you. It is now my privilege to recognize the
Ranking Member of the full Committee, the gentleman from Michi-
gan, Mr. Conyers.

Mr. CoNYERS. Chairman Issa, we have not conducted a hearing
on the devastating impact that overwhelming student loan debt
has on families and on our Nation’s economy, or how to strengthen
protections for employees and retirees of companies and munici-
palities that seek bankruptcy relief, or the life-threatening public
health and safety ramifications of penny-wise but, in my view, dol-
lar-foolish budget cuts made by unelected emergency financial
managers, as illustrated by the catastrophic Flint water crisis and
the hazardous condition of Detroit public school buildings in Michi-
gan. And these are matters that affect millions of hardworking
Americans and that have real consequences, not the illusionary so-
called triple threat referred to in the title of today’s hearings; and
I use the term “illusionary” because there is no empirical evidence
that regulations have a deleterious impact on job growth.

In fact, one could argue that a strong regulatory environment ac-
tually promotes job growth. For example, my colleagues here, on
the other side, assert that the current Administration has issued
an unprecedented number of regulations. Assuming that is true for
the sake of argument, how can they ignore these facts? Three of
them: unemployment has fallen by half since the 2008 Great Reces-
sion. The United States is in the midst of one of the longest-run-
ning streaks of private sector job creation in history; and three, 14
million new jobs have been created over the past 7 years.

And what about the impact of regulation on wages? The Eco-
nomic Report of the President, which was just issued earlier this
week, reports that wages grew faster last year than at any time
since the Great Recession.

Admittedly, wages have not increased as much as they should;
they have remained flat, but the cause is not because of overregula-
tion. Rather, wage stagnation is largely a symptom of workplace in-
equality fostered by declining union membership and the resultant
diminished bargaining power of lower- and middle-wage workers.

Sixty years ago, 1 out of every 4 workers belonged to a union.
Now, today, less than 10 percent of Americans belong to a union.
In fact, union membership in some states is less than 3 percent.
Declining unionization, according to one study, accounts for be-
tween a fifth and a third of the increase of inequality since the
1970’s.

And finally, with regard to the illusionary thought that regula-
tions inhibit the creation of new businesses, this too is inaccurate.
Startup companies, by bringing new products and services to the
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marketplace, are vital to productivity growth in the United States.
And startups create jobs.

In 2013, startups created more than 2 million new jobs, com-
pared with established firms that accounted for over 8 million new
jobs. Unfortunately, there are real barriers to entry for new compa-
nies. Weak antitrust enforcement over the years has substantially
reduced competition, thereby allowing larger firms to squeeze new
entrants.

In addition, existing firms often lobby for rules protecting them
from new entrants. Eliminating these real barriers to entry should
be our Committee’s priority, not spending, yet another hearing
dealing with illusionary problems. And in closing, I want to thank
the witnesses for their presence and participation. I look forward
to the hearing of their testimony, and I thank the Chairman for his
indulgence.

Mr. IssA. I want to thank the Ranking Member for his well-
thought comments, and would note that at this time, I ask unani-
mous consent that the Chairman of the full Committee’s statement
be placed in the record. Without objection, so ordered.

[The prepared statement of Mr. Goodlatte follows:]
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Statement of Judiciary Committee Chairman Bob Goodlatte
Subcommittee on Regulatory Reform, Commercial and Antitrust Law
“Triple Threat to Workers and Households: Impacts of Federal Regulations
on Jobs, Wages and Startups”

February 24, 2016, 3:00 p.m., 2141 Rayburn H.O.B.

FINAL

The effects of recession and de-industrialization
can be harsh. A scholarly work describes that, after
the Carter-induced recession, “stress, mental iliness,
and marital and drinking problems afflicted laid-off
workers in Detroit, Cleveland, Youngstown, Pittsburgh

and across the Rust Belt.”

It is happening again. A September 2015 study,
by a Princeton Nobel Laureate, shows unparalleled,

rising mortality in blue collar segments of society.
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According to the study’s author, "[tlhose are the
people who have really been hammered by the long-
term economic malaise . . . . Their wages in real terms
have been going down. So they get into middle age
having their expectations just not met at all.” It leads

to suicide, drug and alcohol deaths.

But to hear some speak of it, you would think it is
all made up. One of the witnesses before us today
even mocks what he calls the “regulated industry’s

chicken little claims about the devastating impact of

proposed rules.”

Tell that to our nation’s coal miners. We will hear
testimony that EPA’s proposed stream protection rule

will destroy the industry, its workers, their families

2
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and communities. This isn’t academic speculation.
This is the testimony of the head of operations for the

nation’s largest coal mining company.

Chicken little? Tell that to the residents of
Alliance, Ohio. We will hear testimony that the main
local employer may have to shut its doors because of
an emission regulation that will force it to spend 23%
of its net worth on new kiln equipment. This small
business is not alone. The entire industry is
threatened by an EPA rule said to confer only slight

benefits.

President Obama’s former OIRA Administrator
recommended strongly that regulatory agencies

estimate the employment costs of new regulations

3
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before acting. Few quantify employment effects, but

the results are still significant.

Between 2012 and 2015, the combined losses
from just 22 regulations, according to the agencies’

own regulatory impact analyses, totaled 85,981 jobs.

Compliance jobs are unproductive and thus no
substitute. A recent Mercatus Center study found that
“productivity among the least regulated industries is
almost double that of the most regulated industries.”
Lower productivity raises prices, which has

demonstrated regressive effects.

New businesses are deeply affected too. That’s a

critical concern, because startup businesses are

4
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estimated to be responsible for nearly all net new job

creation in our economy.

Antony Davies writes that he wanted to start a
pico-brewery with his wife. When “we discovered that
complying with regulations would triple our startup
costs while providing no significant benefit to anyone
other than people paid to serve as government

inspectors, we gave up our dream.”

So itis time to move beyond the talking points.

Enough of the tired refrain that regulations benefit
consumers. We agree. The issue is overregulation

and diminishing marginal returns.
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With so many regulations already working to
protect the public, the low-hanging fruit is
gone. Further gains require spending increasingly
more to achieve increasingly less. That is precisely
why agencies resort to padding their benefit
calculations. They use co-benefits, and alter
standard metrics, like estimates of the social cost of
carbon, in order to make it look like the benefits of
their new regulations’ outweigh their significant

costs.

But all too often, it is not the actual benefits that
are high. Itis the harmful impacts on workers, low-
income households, and entrepreneurs who want to

start new businesses and create new jobs.

6
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So | look forward to serious analysis from
our witnesses. | will be listening. For the sake of
millions of American workers, | hope the

Administration listens too.
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Mr. IssA. Additionally, I would ask all Members’ opening state-
ments be made a part of the record. Without objection, so ordered.

I would now ask, before we begin, for all the witnesses to please
rise and take the oath. Please raise your right hands. Do you sol-
emnly swear or affirm that the testimony you will give here today
will be the truth, the whole truth, and nothing but the truth?
Please be seated. Let the record indicate that all our many wit-
nesses answered in the affirmative.

Today we are pleased to have a distinguished panel of witnesses.
From left to right, we have Mr. Paul Murray. He is vice president
of operations at the Murray Energy Corporation. Murray Energy
Corporation is the largest independent coal company in America.
He has worked at surface and underground coal mines his entire
career. His duties have spanned positions from laborer to vice
president. Mr. Murray earned his bachelor’s degree in mining engi-
neering at West Virginia University and his master’s in business
administration from the great State of Ohio, Ohio State University.
Go Buckeyes.

Ms. Janet Kaboth is president of Whitacre-Greer Company. It is
a fourth-generation—congratulations, you beat all the odds—fam-
ily-run company that has been manufacturing clay products since
1916 in northeastern Ohio. It currently operates a plant in Alli-
ance, Ohio, that employs 80 people. During her over 30 years with
the company, Ms. Kaboth has held roles in information systems,
marketing, accounting, and strategic planning.

Additionally, Ms. Kaboth serves on various industry and commu-
nity boards. She earned her degree in education at Miami Univer-
sity in Oxford, Ohio, the alma mater of our speaker, Paul Ryan,
and a master’s in business administration from Baldwin Wallace
College. And I will take just a moment to say, as a native Cleve-
lander, you spent your whole live within a short drive of where I
grew up.

Our next witness, Jared Meyer, is a fellow at the Manhattan In-
stitute. His area of expertise includes microeconomic theory and
economic effects of government regulations. His work has been fea-
tured in various national publication and media outlets. He is also
the co-author of a book, “Disinherited: How Washington Is Betray-
ing America’s Young.”

Mr. Meyer earned his bachelor’s degree in finance with a minor
in philosophy of law at St. John’s University, where he graduated
summa cum laude.

Next we have Dr. Patrick McLaughlin, senior research fellow at
the Mercatus Center, previously mentioned as apparently not a
bastion of liberalism. His research has focused on regulations and
the regulatory process. Prior to joining Mercatus, Dr. McLaughlin
served as a senior economist at the Federal Railroad Administra-
tion. He has published in the fields of law and economics, public
choice, environmental economics, and international trade and has
testified before both the House of Representatives and the Senate,
as well as state legislatures.

Dr. McLaughlin earned his bachelor’s degree in language and
international trade, as well as his master’s and Ph.D. in economics
from Clemson University. Dr. Robert Weissman. Is it Weissman or
Weissman?



14

Mr. WEISSMAN. Weissman.

Mr. IssA. Weissman.—Is the president of Public Citizen. His ex-
pertise ranges from corporate accountability and government trans-
parency to trade and globalization to economic and regulatory pol-
icy. Prior to joining Public Citizen, Mr. Weissman served as direc-
tor of the corporate accountability organization at Essential Action
and as editor of the Multinational Monitor. He is widely published
and has made many media appearances.

Mr. Weissman earned his bachelor’s degree in social studies from
Harvard University, and his J.D. again from Harvard, where he
graduated magna cum laude. No slouch is he.

Dr. Bivens, you are last but not least. You are the research and
policy director at the Economic Policy Institute, often called EPI.
Your expertise includes microeconomics and monetary policy and
economics of globalization, social insurance, and public investment.
Additionally, you have provided expert testimony on issues before
the U.S. Congress, as well as analyses for the United Nations and
the Trade Union Advisory Committee. Dr. Bivens is widely pub-
lished, including both books and articles, and has made various
media appearances. Before joining EPI, Dr. Bivens was assistant
professor of economics at Roosevelt University and provided con-
sulting services to Oxfam America.

Dr. Bivens earned his bachelor’s degree in economics from the
University of Maryland at College Park, and his Ph.D. in economics
from the New School of Social Research.

Again, I said it was a distinguished panel; it certainly is, and I
thank you. And with that, I would only, as you might imagine, say
with this large panel, would you please strictly stay to 5 minutes
or less? The counter, little traffic light there, will guide you. Green,
of course, means you may continue as quickly as possible. Yellow
means you really have to go quick. And of course, red always
means stop now. With that, we have our first witness, Mr. Murray.

TESTIMONY OF RYAN MURRAY, VICE PRESIDENT OF
OPERATIONS, MURRAY ENERGY CORPORATION

Mr. MURRAY. Mr. Chairman, Members of the Committee, thank
you. My name is Ryan Murray. I am vice president of operations
at Murray Energy Corporation, our Nation’s largest underground
coal mining company. I am here today to discuss the devastating
impacts from the Stream Protection Rule proposed by the Office of
Surface Mining Reclamation and Enforcement: the Nation’s mining
operations, our proud American coal miners and their families, our
numerous suppliers, and our communities.

While I will focus today on the Stream Protection Rule, it is just
one of many regulations from this Administration that are destroy-
ing our industry’s jobs, operations, suppliers, communities, and
families.

Murray Energy and subsidiary companies have over 2,000 em-
ployees out of work right now from our peak employment of 8,000
employees in May of 2015. Several hundred of these men and
women I hired myself. Due to the destructive and illegal actions of
the Obama administration, our industry is under attack. Now with
the proposed Stream Protection Rule, our industry will be elimi-
nated for no environmental benefit. The SPR was originally con-
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ceived to keep surface mining operations from mining through
streams.

However, during the 6 years it took OSM to draft the SPR, the
rule was manipulated into complete rewrite of the Surface Mining
Control and Reclamation Act of 1977. This is most likely due to the
fact that OSM drafted the rule largely behind closed doors and
without meaningful input from primacy state agencies, nearly all
of whom dropped out of the formal consultation process with OSM
because they deemed it to be a sham.

Now the SPR will ultimately end all underground longwall min-
ing in the United States. Longwall mining is the safest, most mod-
ern, cost-effective, productive, and environmentally friendly method
of mining in existence. As the diagrams attached to my testimony
show, due to OSM’s incredibly broad and unsupported interpreta-
tions in the SPR, extremely vast portions of Murray Energy’s coal
reserves and those of other coal companies will be sterilized if the
rule is finalized as proposed. Incredibly, OSM has not even consid-
ered the need for a grandfathering provision, which means that pri-
macy states will be required to overturn existing permits for which
significant time, planning, and resources have already been ex-
pended.

Simply stated, the SPR eliminates the United States coal indus-
try. For underground mining operations, the SPR is expected to
strand 289 million tons of coal reserves annually, with a value of
at least $18 billion per year. Additional impacts include a decrease
in recovery of coal reserves by up to 64 percent, loss of annual con-
tribution to the Nation’s GDP of between $26 and $58 billion, and
$3 to $6 billion in Federal and state tax revenue reductions. This
will be devastating for America.

This is a human issue. Layoffs are expected to be dramatic, with
between 40,000 and 77,000 coal miners expected to lose their jobs.
These estimates completely undercut OSM’s ridiculous suggestion
that there will be minimal job impacts from the rule because coal
mining jobs will be replaced with compliance and government in-
spector positions.

The broader effects of these layoffs will be enormous, as sup-
pliers, retailers, and others feel the impact of reduced spending
from the mining industry. One outside expert concluded that the
SPR would cost between 112,000 to 280,000 jobs throughout the
United States. Another analysis indicates an even greater ripple ef-
fect, where one lost mining job causes a loss of 11 additional jobs
in the community, meaning up to 850,000 lost jobs as a result of
the SPR.

For a coal miner, losing a job even temporarily is financially dev-
astating. Most often, their major asset owned by many miners is
their home. When they have to relocate just to attempt to find
work, to whom are they supposed to sell this home? Their commu-
nity is devastated. The Administration asserts that these coal min-
ers will simply be retrained for other work within their commu-
nities. The reality is, there are virtually no other high-paying jobs
in these communities. The average wages of a U.S. coal miner are
typically double those of the average in their community.

Additionally, suppliers to the coal industry will be further dev-
astated by the SPR. For example, one major equipment supplier in
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the mining industry, who is a world leader in innovation and devel-
opment, had their first layoff in the company’s 80-year history just
last month. The SPR will push this innovation and manufacturing
to other countries permanently.

Lastly, the impacts on coal mining communities themselves will
be significant. Many of these communities rely on coal severance
tax revenues to fund critical programs and projects, including
school districts. OSM wholly ignored all of these real-world con-
sequences, which disproportionately affect low-income households.
The Obama administration’s regulatory assault can best be de-
scribed as a political power grab of America’s power grid. It is my
sincere hope that Congress will stop the proposed SPR rule.

Thank you for this opportunity to speak on behalf of our Nation’s
coal miners, and I will be pleased to answer any questions.

[The prepared statement of Mr. Murray follows:]
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Chairman Marino, Chairman Goodlatte, Ranking Member Johnson and Ranking
Member Conyers, my name is Ryan M. Murray. I am Vice President of Operations at
Murray Energy Corporation (Murray Energy), our Nation’s largest underground coal
mining company. I am here today to discuss the devastating impacts from the Stream
Protection Rule proposed by the Office of Surface Mining, Reclamation, and
Enforcement (OSM) of the Department of Interior, on the Nation’s mining operations,
our proud American coal miners and their families, our numerous supphers, and our
communities. While I will focus today on the Stream Protection Rule, or SPR, it is
just one of many regulations from this Administration that are destroying our

industry’s jobs, operations, suppliers, communities, and families.

Murray Energy employees about 6,000 Americans in six (6) states, and currently
operates seventeen (17) active underground coal mines in Ohio, Illinois, West
Virginia, Kentucky, and Utah. The SPR is the single greatest threat to the jobs and

family livelihoods of our employees and suppliers that we have ever witnessed.

Murray Energy and subsidiary companies have over 2,000 employees out of work

from our peak employment of over 8,000 employees in May, 2015. Several hundred
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of these men and women I hired myself. Due to the destructive and illegal actions of
the Obama Administration, our industry is under attack. America’s coal miners and
their families, supphers, and entire communities are indisputably being destroyed.
Now, with the proposed Stream Protection Rule, our industry will be eliminated for

no environmental benefit whatsoever.

The SPR was originally conceived to keep surface mining operations from mining
through streams. However, during the six years it took OSM to draft the SPR, the
rule was manipulated into a complete rewrite of the Surface Mining Control and
Reclamation Act of 1977. This is most likely due to the fact that OSM drafted the
rule largely behind closed doors and without meaningful input from primacy state
agencies, nearly all of whom dropped out of the formal consultation process with OSM
because they deemed it to be a sham, and without input from critical coal industry

stakeholders, ke Murray Energy.

Now, the SPR will ultimately end all longwall mining in the United States. Longwall
mining is the safest, most modern, cost effective, productive, and environmentally
friendly method of mining in existence. While this rule appears to only apply to
surface mining, by design of those orchestrating this rule, it ends the largest
underground mines in our Country. As the diagrams attached to my written
testimony show, due to OSM’s incredibly broad and unsupported interpretations in
the SPR, extremely vast portions of Murray Energy’s coal reserves, and those of all
coal companies using underground mining methods, will be sterilized if the rule is
finalized as proposed. Incredibly, OSM has not even considered the need for a
grandfathering provision, which means that primacy states will be required to
overturn existing permits for which significant time, planning, and resources have

already been expended. Simply stated, the SPR eliminates the US coal industry.

The SPR will result in severe financial impacts to the mining industry and employees,

including underground mining operators like Murray Energy. For underground

2
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mining operations, the SPR is expected to strand 289 million tons of coal reserves
annually with a value of at least $18.2 bilkion per year. Additional impacts shown by
third party analysis include: a decrease in recovery of coal reserves by up to 64
percent; loss of annual contribution to the Nation’s GDP of between $26.7 and $58.7
bilhon; and $3.1 to $6.4 bilkion in federal and state tax revenue reductions. This will

be devastating for America.

And the financial impacts are by no means hmited to these bottom line values.

This is a human issue to me and from a workforce perspective. Layoffs are expected
to be dramatic, with between 40,000 and 77,000 coal miners expected to lose their
jobs. These estimates completely undercut OSM’s ridiculous suggestion that there
will be minimal job impacts from the rule because coal mining jobs will be replaced
with comphance and government inspector positions. The broader effects of these
layoffs will be enormous as suppliers, retailers, and others feel the impact of reduced
spending from the mining industry. One outside expert concluded that the SPR could
cost 112,757 to 280,809 jobs throughout the United States. Another analysis
indicates that there is an even greater ripple effect, where one lost mining job causes
a loss of a total of 11 jobs, meaning up to 850,000 lost jobs as a result of the SPR. In
Murray Energy, I work with these men and women each day and am very seriously

concerned about the livelihoods of their families.

For a coal miner, losing a job, even temporarily, is financially devastating. Most often
the major asset owned by many miners is their home. When they lose their job, and
have to relocate just to attempt to find work, to whom are they supposed to sell their
home? Their community is devastated and there is no one to whom to sell their home.
The Administration asserts that these coal miners will simply be retrained for other
work within their communities. The reality is that there are virtually no other high
paying jobs in these communities. The average wages of a US coal miner are typically

double those of the average in their community. Additionally, suppliers to the coal

3
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industry will further be devastated by the SPR. For example, one major equipment
suppher to the mining industry who is a world leader in innovation and development
of custom designed mining equipment had their first layoff in the company’s 80 year
history just last month. The SPR will push this innovation and manufacturmg to
other countries, permanently.  Lastly, the impacts on coal mining communities
themselves will be significant. Many of these communities rely on coal severance tax
revenues to fund critical programs and projects, including local school districts. OSM
wholly ignored all of these real world consequences, which disproportionally affect

low-income households.

Murray Energy’s comments on the SPR include over 14,000 pages of analysis
prepared by the Nation’s foremost legal and technical experts, which outlines, in
great detail, the innumerable flaws and defects in OSMRE’s proposal, and provides
literature citations that are highly relevant to this rulemaking, which OSMRE either
overlooked or intentionally omitted from its supporting record. As Murray Energy’s
comments demonstrate, the SPR will destroy longwall mining in the United States,
cause energy prices to skyrocket, and devastate the jobs and livelihoods of millions of

Americans who depend on the economic activity that coal mining generates.

Even after OSMRE released its SPR proposal for a miserly 60-day comment
period (subsequently extended only once, for a mere 30 additional days), OSMRE
withheld key documents that are essential for the public review and comment
process. Indeed, even after Murray Energy submitted a Freedom of Information Act
(“FOIA”) request for these documents, OSMRE blithely ignored Murray Energy’s
request. On October 5, 2015, Murray Energy sued OSMRE for its illegal failure to
respond. OSMRE cannot possibly hope to win this lawsuit. Instead, OSMRE
withheld these documents, and, now that the comment period has ended, the States,
industry, and other interested groups will not be able to comment on them. This is

the epitome of bad faith, and it is illegal.
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Coal miners from Murray Energy attended each and every public hearing
convened by OSMRE during the public comment period. Over 1,000 people attended
these hearings in opposition to OSMRE’s proposal. By sheer numbers, the opposition
dwarfed any proponents of this misguided and fatally flawed rulemaking at least ten

(10) to one (1), and OSMRE must take note.

The Obama Administration’s regulatory assault can best be described as a political
power grab for America’s power grid. The SPR and the countless other anti-coal
regulations such as the Clean Power Plan, Clean Water, Mine Dust, and Ozone Rules
are destroying our country’s low-cost source of baseload electricity generation.
Meanwhile, wind and solar power continue to be propped up by government and tax
subsidies. However, for me, this Administration’s policies are truly felt at a personal
level. T have had the privilege of witnessing many hundreds of our employees improve
their standard of living, raise families, send their children to college, and pursue their
American dream. It is my sincere hope that Congress will ensure that this American
dream stays alive and the devastation wrought by this administration, and

particularly the SPR, is stopped.

Thank you for this opportunity to speak on behalf of our coal miners and T will be

pleased to answer any questions.
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Mr. IssA. Thank you, Mr. Murray. Ms. Kaboth?

TESTIMONY OF JANET WHITACRE-KABOTH, PRESIDENT, CEO
AND CHAIRMAN OF THE BOARD, WHITACRE-GREER COMPANY

Ms. WHITACRE-KABOTH. Good afternoon. Thank you for inviting
me to testify. My name is Janet Whitacre-Kaboth. I am the presi-
dent, CEO, and chairman of the board of Whitacre-Greer Company,
which has manufactured clay products in northeastern Ohio since
1916. As we celebrate 100 years in business, we are very proud of
our heritage. We operate a manufacturing facility in Alliance, Ohio,
that employs approximately 80 people. We manufacture firebrick
for the inside of masonry fireplaces and paving brick. In Wash-
ington, D.C., paving brick made by Whitacre-Greer form the side-
walks along Pennsylvania Avenue from the Capitol to the White
House.

I am here on behalf of my company and the brick industry as a
whole, as I serve on the board of the Brick Industry Association.
We are a very small company within the brick industry. We only
have one plant that has two kilns. Our industry and our company
is committed to doing our share and to doing the right thing for
our employees, our vendors, customers, and communities.

However, as our industry continues to struggle to come out of the
Great Recession, we, like many others, have limited resources. It
is extremely important that these limited resources be used judi-
ciously and on the most important issues. It is critical that every
dollar we spend gives back some benefit. There are many regula-
tions that affect us, but I am going to talk about two regulations
today: the air toxics standard or brick MACT developed by the
USEPA; and the proposed revisions to the silica permissible expo-
sure limit, expected to be issued very soon by OSHA. These two
rules and their crippling impact on the brick industry illustrate
how workers and local communities can be devastated by new reg-
ulations.

The current brick MACT is the second time in a decade that the
EPA imposed major requirements on our industry. The agency fi-
nalized a rule in 2003. Our industry complied with the rule in
2006. But in 2007, the courts vacated the rule. Our industry was
in compliance with that rule when it was thrown out, and had
spent over $100 million to install 80 of the 100 controls that now
exist in our industry. The EPA used the performance of the new
controls to establish even lower limits for its current rule, which
it finalized in late 2015.

For many brick companies, this will require them to tear out the
existing controls that they spent millions on, and purchase more
costly new controls in order to produce a slight benefit to the envi-
ronment. While the brick MACT does allow a health-based stand-
ard for some emission types, full compliance will probably require
the installation of control devices for particulate matter and mer-
cury for most kilns. For our plant in Alliance, Ohio, the estimated
cost is $4 million for control devices and operation. This represents
23 percent of our current net worth, which would eliminate at most
4 pounds of mercury per year.

In September 2014, OSHA proposed revisions to the current PEL
for silica. This reduction was proposed as a one-size-fits-all type
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regulation that is typical. OSHA estimates costs for this rule to av-
erage $38,000 per year annualized over a 10-year period for a brick
plant. However, compliance would require an initial capital expend-
iture of about $906,000.

OSHA has been provided a significant set of studies conducted
over the last 75 or more years, demonstrating that the response to
the silica used in the brick industry is very different from other in-
dustries, and they acknowledge the much lower incidence rate of
silicosis from our industry. They also separately acknowledge the
high costs of their rule. However, they do not put these two pieces
of data together and consider our industry separately when at-
tempting to show that the rule is justified.

In both these cases, the statutes that direct EPA and OSHA to
develop these rules have flexibilities contained with them to allow
these agencies to meet their obligation without destroying our in-
dustry. We just do not know how to make them use these flexibili-
ties and to take the time to do it right, rather than just doing it
quickly, and to not take a one-size-fits-all approach that will de-
stroy an industry. Compliance with both of these rules at the same
time will devastate our already threatened industry, where 75 per-
cent of the companies are small businesses. This is well docu-
mented in a report issued earlier this month by the U.S. Chamber
of Commerce entitled “Regulatory Indifference Hurts Vulnerable
Communities.”

Practically speaking, from my end, compliance with both these
regulations would require me to obtain a loan for $5 million that
would add equipment that would not reduce our cost, improve our
product, increase our sales, or provide any health benefits for our
employees or neighbors. It would be impossible for us to obtain a
loan of this size that would not provide us with any benefits. I
spent the last 2 years trying to obtain financing for kiln renovation,
which would reduce our natural gas cost by approximately
$500,000 per year, but it took me 2 years to find a financial institu-
tion willing to lend us the money. The cost of compliance with both
these regulations at the same time would put us out of business,
and we are not the only ones.

If the inability to comply would cause us to go out of business,
more than $8 million would be lost from our local community; we
would pay over $4 million in wages to 80 families. Many of our em-
ployees would have difficulty finding other employment due to their
low level of education.

However, if these regulations would save lives of our workers or
neighbors, they would be worth it, but for both of these rules, the
agencies themselves have data that show that the benefits of these
regulations is minimal or nonexistent for our industry.

So, I guess I would like to think that after 100 years of providing
good employment, paying taxes, and trying to be a responsible cor-
porate entity, that someone in the government could look at the cu-
mulative effect of this regulation and help us. Thank you.

[The prepared statement of Ms. Whitacre-Kaboth follows:*]

*Note: Supplemental material submitted with this prepared statement is not reprinted in this
record but is on file with the Committee, and can also be accessed at:

http://docs.house.gov/Committee/Calendar/ByEvent.aspx?EventID=104519.
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Chairman Marino, Ranking Meinber Johnson and distinguished Members
of the Subcommittee, good afternoon and thank you for mviting me to testify on
this important issue. My name is Janet Whitacre Kaboth. I am the President,
CEO and Chairman of the Board of Whitacre Greer Company, which has
manufactured clay products in Northeastern Ohio since 1916. The Company has
been owned and operated by my father’s family, the Whitacre family, since its
beginning, and is a Woman Owned business. One of our founders, J. J. Whitacre,
served as the elected representative to Congress from the 16™ District in Ohio
from 1910 to 1914.

As we celebrate 100 years in business, we are very proud of our heritage.
We operate a manufacturing facility in Alliance, Ohio that employs
approximately 80 people. We manufacture firebrick for the inside of masonry
fireplaces and paving brick. In Washington, D.C., paving bricks made by
Whitacre Greer form the sidewalks along Pennsylvania Avenue all the way from
the Capitol to the White House. Our bricks are at the Statue of Liberty on Liberty
Island, and at the Olympic Parks in Atlanta and Salt Lake City. Last year, we
were awarded a Business Excellence award by the Canton Regional Chamber of
Commerce.

I am here on behalf of my company and the brick industry as a whole, as 1
serve on the Board of the Brick Industry Association, the only national trade
association representing clay brick and paver manufacturers and distributors. The
U.S. brick industry has had many peaks and valleys through the years. According
to the 2012 Annual Brick Industry Report there are currently only 43 companies
that produce brick who operate 131 plants in the United States, compared to 209
plants that were operating in 1995. The companies like mine that continue to
operate have been in business for close to 100 years or more. Our industry has
changed greatly over these many years due to changes in product lines and
market conditions, but also due to regulations that have been passed in recent
years that can make it difficult to stay in business.

My job as President, CEO and as one of the owners of the business is to
ensure to the best of my ability that Whitacre Greer Company 1s prepared to
succeed for the next 100 years. We are a very small company within the brick
industry, with only one plant that has two kilns. We focus our sales on smaller
niche markets within the industry. We are in the middle of the second of five
phases of modernization of our production facility to allow us to continue to exist
over the longer term. Because we have limited financial resources, we have had

1
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to spread our modernization effort over phases and focus on areas that will
produce the most improved results, which will allow us to finance the next phase.

Our industry is committed to doing our share and to doing the right thing
for our employees, our vendors, customers and communities. However, as our
industry continues to struggle to come out of the Great Recession, we—like many
other industry sectors—have limited resources. It is imperative that these limited
resources be used judiciously and on the most important issues. It is critical that
every dollar we spend gives us back some benefit.

There are many regulations that affect my plant and my industry now and
will in the coming years, but [ am going to focus on only two regulations today—
the air toxics standard, or brick MACT, developed by the U.S. Environmental
Protection Agency (EPA) and the proposed revisions to the silica permissible
exposure hmit, or PEL, expected to be issued very soon by the Occupational
Safety and Health Admimstration (OSHA).

These two rules, and their crippling impact on the U.S. brick industry that I
will describe below, illustrate how workers and local communities can be
devastated by new regulations even when jobs are being created at the national
level and the overall unemployment rate is low. For workers m local
communities, particularly those employed by small businesses, new regulations
developed usimg a “one size fits all” model are a big problem. Federal agencies
cannot simply assume that companies can afford to comply with regulatory
requirements, that companies will be able to comply, or that the benefits of a rule
will make it worthwhile. They need to understand the local impacts of their rule
on real people whose real lives may be ruined by losing their job.

EPA’s Brick MACT Rule

The current brick MACT rule is the second time m a decade that EPA
imposed major requirements on our industry. The agency finalized a rule in 2003,
our industry complied with the rule in 2006, but in 2007 the courts vacated the
rule. Our industry was in compliance with that rule when it was thrown out—and
had mstalled approximately 80 of the 100 controls that now exist in our industry.

We estimate that the brick industry spent over $100 million in capital and
operating costs to comply with the vacated 2003 MACT. EPA used the
performance of the controls we spent so much money to install to establish even
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lower limits for its current rule, which it finalized in late 2015. For many brick
companies, this will require them to tear out the controls they spent millions on,
and purchase even more costly new controls, in order to produce a very slight
benefit to the environment.

While the brick MACT does allow a health based standard for some of the
emission types, full compliance will probably require the installation of control
devices for particulate matter and mercury for most kilns. The combined cost of
these devices is about $2.2 million per kiln. For our plant in Alliance, Ohio the
estimated cost is $4,000,000 for control devices and operation. This represents
23% of our current net worth, The investment of $4,000,000 would eliminate at
most 4 pounds of mercury per year. On an individualized basis, this is probably
less than the amount of mercury walking around the plant in our teeth every day.

OSHA’s Silica PEL Rule

In September 2014, OSHA proposed revisions to the current PEL for
silica. This reduction was proposed as a “one-size fits all” type regulation that is
typical for OSHA. OSHA estimates costs for this rule to average $38,000 per year
annualized over a ten year period for a brick plant. Data gathered prior to the
Great Recession from the proposed regulation show the profit percentage for the
brick industry to be 4.41% and the annualized cost for compliance would be
8.05% of profits. Actual financial results from Whitacre Greer since 2002 show
that our average profit for this time frame is 1.06% and the annualized costs from
OSHA represent 33% of this average profit. Industry experts estimate that OSHA
is underestimating the costs of the silica PEL by as much as 20 to 50 times.

OSHA has been provided a significant set of studies conducted over the
last 75 or more years demonstrating that the response to the silica used in the
brick industry is very different from other industries. OSHA even acknowledges
the markedly reduced incidence rate of silicosis from our mdustry. They also
acknowledge, but separately, the disproportionate costs of their rule. However,
they do not put those two pieces of data together and consider our industry
separately when attempting to show that this rule is justified.

Compliance with the proposed silica regulation will require the installation
of engineering controls and other items which will require an investment based
upon the OSHA estimates of $906,530 in the first year, which should be directly

3
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considered as opposed to only considering the annualized amount that OSHA
uses. Even using OSHA’s numbers, I calculated that given current bank lending
formulas and procedures, Whitacre Greer would be unable to borrow the first-
year capital costs needed.

In both cases, the statutes that direct EPA and OSHA to develop these
rules have flexibilities contained within them to allow these agencies to meet their
obligations without destroying our industry. We just don’t know how to make
them USE those flexibilities, and to take the time to do it right, rather than just
doing it quickly and to not take a “one size fits all” approach that will destroy an
industry.

Compliance with these regulations threatens the continued existence of
many small companies in our industry, including mine. In fact, compliance with
both of these rules, at the same time, is likely to devastate our entire already-
threatened industry, where 75% of the companies are small businesses. This is
well-documented in a report issued earlier this month by the U.S. Chamber of
Commerce entitled Regulatory Indifference Hurts Vulnerable Communities. The
report, which T include as an attachment to my testimony today, exammes the
burdens of complying with the EPA and OSHA rules for Whitacre Greer and
other brick plants in comparison with the slight benefits of the two rules. The
report concludes that, m the case of the brick industry, compliance with the EPA
and OSHA rules is likely to cause more harm than it does good.

What is the Real Harm of the EPA and OSHA Rules?

Practically speaking, compliance with both these regulations would require
me to obtain a loan for $5,000,000 to add equipment that would not reduce our
costs, improve our product or increase our sales. Additionally there would be no
health benefits for our employees or our neighbors. It would be impossible for us
to obtain a loan of this size that would not provide us with any benefits at all. I
have spent the last two years trying to obtain financing for a renovation of one of
our kilns. This renovation will reduce our natural gas cost by approximately
$500,000 per year, yet it took me two years to find a financial institution willing
to lend us the money. The cost of compliance with both regulations at the same
time would put us out of business, and we are certainly not the only brick
company placed in this situation by the new regulations.
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All the jobs at our facility provide our workers with a steady paycheck,
good health insurance where each employee pays 10%, a 401 (k) where all
employees receive 4% of their annual wages regardless of any individual
contribution, and a profit sharing plan where 25% of the plant profit is split
equally among all employees. Many of our employees have never graduated
from high school and would have great difficulty finding similar employment
without significant additional training. We are currently offering to pay the cost
in full for any employee that desires to obtain more training in any area. We also
offer a state-recognized apprenticeship program. We value our employees and
have spent a great deal of time and effort over the last few years to improve our
operations and continue to make our company a good place to work. We try very
hard to be a good employer and a good neighbor in our community.

If the inability of complying with both these regulations causes Whitacre
Greer to close our doors, more than $8.000.000 will be lost from our local
community. We pay over $4,000,000 in wages to 80 families. Many of our
employees would have difficulty finding other employment due to their low level
of education. Also important in our local area is our payments of approximately
$1,000,000 per year to local coal mining operations for our raw materials of clay
and shale. Our purchases help them stay in business while they try to deal with
their own rapidly-growing burden of expanding regulations.

We are certainly not alone in facing these challenges to our continued
survival. One of my colleagues, Creighton McAvoy, recently testified in front of
the House Energy and Commerce Committee about the impacts these regulations
will have on his brick company.' McAvoy Brick employs 26 workers, most of
them members of the United Steelworkers union, at its plant in Phoenixville,
Pennsylvania. According to Mr. McAvoy, the company has an annual payroll of
nearly $1,000,000, pays about $60,000 per year in taxes to local schools, and
provides some $20,000 each month in health benefits. For a town like
Phoenixville, which is smaller than Alliance, the loss of middle-class union jobs,
local taxes, and health benefits is a serious matter. As Mr. McAvoy testified:

You may think that the loss of our small brick company will not
make any difference in our overall economy. However, if

! Testimony of Creighton McAvoy before the House Committee on Energy and Commerce, Subcommittee
on Energy and Power, Hearing on H.R. 3797, the Satistyving Energy Needs and Saving the Environment
(SENSE) Actand H. R, the Blocking Regulatory Interference from Closing Kilns (BRICK) Act,
February 3, 2016.

h
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McAvoy Brick is required to close our doors, more than $2.8
million will be lost from our local economy. We pay over $1
million in wages for 26 families. Many of these employees will
have difficulty finding other employment.”

If these two regulations would save lives—the lives of our workers or our
neighbors—it would be worth it. However, for both these rules, the agencies
themselves have data that show that the benefit of these regulations is minimal or
non-existent for the brick industry. This leads to my constant question
concerning the regulatory development process: is anyone looking at the total
impact of all these regulations on an mdustry and the communities where it is
located?

I would like to think that after almost 100 years of providing good
employment, paying taxes and being a responsible corporate entity that someone
in our government could look at the cumulative effect of regulation compliance
and help us.

Thank you for allowing me this time. T will be happy to answer any

questions you may have.

d.
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Mr. IssA. Thank you. Mr. Meyer.

TESTIMONY OF JARED MEYER, FELLOW, ECONOMICS21,
MANHATTAN INSTITUTE

Mr. MEYER. Chairman Issa, Ranking Member Johnson, and other
Members of the House Judiciary Committee, thanks for giving me
the opportunity to give testimony on how the current model of Fed-
eral regulation stands in the way of millennial entrepreneurs.
Millennials have been called the startup generation, but few young
Americans have followed through on their entrepreneurial dreams.
About two-thirds of millennials want to work for themselves at
some point. Yet less than 4 percent of private businesses are at
least partially owned by someone under the age of 30, the lowest
annual proportion on record.

Government policy, particularly in regards to regulation, ignores
the reality of a 21st century economy and continues to hold back
millennials’ economic opportunity. Congress has granted executive
and independent agencies freedom to regulate with minimal over-
sight, and these agencies consistently understate the costs that
their pronouncements place on young Americans. It is impossible
to know the full costs of America’s 175,000-page Code of Federal
Regulations because executive agencies refuse to take count.

For example, during 2014, only 16 of the over 3,500 rules pub-
lished in the Federal Register had a cost analysis. This lack of
oversight occurred even though there were 290 significant rules
and 69 economically significant rules that year. These types of
rules generally have over $100 million in annual negative effects
on the economy, and are supposed to undergo rigorous review.

Agencies are also increasingly acting as legislators. In 2015,
there were over 50 regulations for each law that Congress passed.
This imbalance shows the need for Congress to take back its au-
thority from agencies. Public review and transparency require-
ments do not apply to agency guidance documents, memorandum,
or notices.

These growing types of shadow, or also called dark matter, regu-
lation lack transparency, even though they can impose substantial
costs on young Americans. This negative effect can be seen in the
Department of Labor’s efforts to make it more difficult for inde-
pendent contractors to work.

The Labor Department recently issued an administrator’s inter-
pretation, which did not have to go before the public for comments;
that downplays a lack of control over workers’ hours as a deter-
minant in employment status. The flexibility that independent con-
tractor status offers workers is vital for many industries, including
the emerging sharing economy. The sharing economy’s embrace of
technology, convenience, and flexibility embodies many young
Americans’ economic ideal. While some workers use these plat-
forms full-time, the vast majority use them for part-time work or
supplemental income. For about the 70 percent of young adults
who experience an average change of over 30 percent in their
monthly incomes, the opportunity to smooth out earnings to meet
rent, pay down student loans, or fund a new business venture is
a benefit of the sharing economy that must be protected.
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Young Americans realize how out of touch regulators are with to-
day’s economy. If you look at it, only 18 percent of millennials be-
lieve that regulators primarily have the public’s interest in mind.
The worker classification needs to be sorted out by Congress, not
courts or unaccountable executive agencies. The alternative is the
crippling of economic opportunity by executive agencies who are set
on incorrectly classifying the vast majority of new economy workers
as employees.

The House Judiciary Committee deserves credit for establishing
a task force on executive overreach, as there are many ways that
Congress can regain control over Federal agencies and restore lost
economic opportunity for millennials. Part of the reason for the in-
effectiveness of previous reforms is the inherent incentives that
agencies have to expand their reach. Internal regulatory reviews
have not led to meaningful reform, but how could they have? The
hands-off approach that Congress has given agencies provides little
incentive for self-control.

The three main priorities for meaningful regulatory reform
should be slowing the continued growth in the cost and number of
regulations, repealing outdated and burdensome regulations, and
giving the public a greater say in agencies’ actions. Many prom-
ising regulatory reforms have already been introduced in the
House. The Regulatory Predictability for Business Growth Act, the
Regulatory Accountability Act, REINS Act, Red Tape Act, and
SCRUB Act, all address at least one of these important priorities.

Young Americans need a stronger voice in the regulatory process,
and their elected representatives can provide that check.
Millennials value transparency, democracy, and accountability. It is
long past time for Congress to apply these principles to U.S. regu-
lation.

Thank you for the opportunity to provide testimony, and I look
forward to continuing the discussion.

[The prepared statement of Mr. Meyer follows:]
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Introduction

Chairman Marino, Vice-Chairman Farenthold, and other Members of House Judiciary
Committee, thank you for the opportunity to give testimony on how the current model
of federal regulation stands in the way of millennial entrepreneurs. I am a fellow at
Economics21 at the Manhattan Institute for Policy Research and am the coauthor, with
Diana Furchtgott-Roth, of Disinherited: How Washington Is Betraying America’s Young.!
Since this summer, [ have traveled across the country and heard millennials talk about
the economic problems they are facing and their plans for the future.

The American economy is changing, and millennials” attitudes about work and their
careers are changing with it. The rapid rise of the so-called “sharing economy”
embodies many young Americans’ new economic ideal — one driven by technology,
convenience, and flexibility. However, government policy, particularly in regards to
regulation, ignores the realities of a 21% century economy and continues to hold back
millennials” economic opportunity.

Congress has granted executive and independent agencies freedom to regulate with
minimal oversight. Agencies have taken advantage of this delegation by utilizing
flawed rule-making processes that mislead the public.

To make matters worse, these agencies consistently understate the costs that their
pronouncements place on young Americans. Congress must to take steps to reassert its
authority over the economy by reining in the accelerating growth in federal regulation.
At the very least, Congress needs to act as a countervailing weight to the pro-regulation
bias that permeates agencies. Millennials have entrepreneurial dreams, and their elected
representatives need to take these steps to help them realize their goals.

Innovation Empowers Consumers

Before exploring how regulations hold back millennials” economic opportunity, it is
important to show how technology has made today’s economy more consumer-
friendly. This means that regulators do not have to play as large of a role in protecting
the public. This is because the main— or at least stated —justification behind federal
regulation is consumer protection. A few decades ago, before ubiquitous Internet

1 Diana Furchtgott-Roth and Jared Mevyer, Disinherited: How Washington Is Betraying America’s
Young, Encounter Books, May 12, 2015.
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access, this reasoning may have made some sense. But in today’s economy, information
is in consumers” hands due to the Internet’s user-generated content.

In the past, customers controlled the buying decision, but products or services and
information about them were controlled, or at least heavily influenced, by businesses.
Thanks to the disruption caused by Internet access, consumers have much greater
access to information than ever before. As the power dynamic continues to shift in favor
of customers, the need for an expansive regulatory framework further diminishes.

The Internet’s promotion of user interaction, sharing, and collaboration is behind this
change in market power. The sharing economy naturally extends these capabilities by
embracing robust feedback systems.

Two of the brightest stars of the sharing economy, Uber and Airbnb, use post-service,
dual-feedback systems where customers and service providers both leave reviews. This
process reinforces positive behavior and weeds out those who make transactions
difficult or unenjoyable. Customers learn that they can trust these reviews, and
feedback allows companies to cut ties with those who consistently receive negative

criticism.

Even with this monumental shift in the economy, regulators continue to operate as if
Yelp, Google Reviews, and Angie's List do not exist. Regulators also ignore the reality
that firms cannot stay in business if they disappoint customers. Those who feel that a
good or service they purchased did not live up to their expectations are just a few clicks
away from letting anyone in the world who has Internet access hear about their
frustration. For a business, this is a punishment as great, or greater than, a negative
report from a regulator. The user-generated content that populates review sites and
social media has even been referred to as “word of mouth on steroids.”?

People are careful about which sites and reviews they rely on. Peer-to-peer online
interaction is similar to word-of-mouth reviews —they both rely on trust. Because
feedback is increasingly linked to reviewers” public Internet profiles, the level of faith in
reviews has greatly improved. Ten years ago, who would have thought that someone
would willingly enter an unlicensed stranger’s car or stay at a stranger’s home?

It is no coincidence that the Internet technology field offers the most opportunities for
young Amnericans, and that it is also the least regulated. If the innovative entrepreneurs

’Jim Blasingame, The Age of the Customer: Prepare for the Moment of Relevance, SBN Books, January
6, 2014,
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behind some of today’s most popular Internet companies needed to gain government’s
permission to innovate, or comply with as many regulations as the energy and
manufacturing sectors, we would likely not have Twitter, Snapchat, Facebook, or even
Apple. These are pioneering companies that many young Americans use on a daily
basis for everything from entertainment to news.

The policy President Bill Clinton endorsed of letting Internet companies develop mostly
free of regulatory burdens contributed to the sector’s rapid growth—and the consumer
empowerment that came with it. Internet companies have still managed to largely
escape regulation, though this is rapidly changing.

Regulations that affect Internet companies are, of course, promulgated in the name of
consumer protection, but they threaten to unravel the increased access to information
brought about by the peer-to-peer economy. Efforts to cripple job creation by making it
more difficult to hire independent contractors are another example of policymakers
regulating in search of a problem that is simply not there.

The public is starting to catch on to how out of touch regulators are with today’s
realities. Perhaps because of the promising rise of popular sharing economy services,
and the subsequent hostile response of some legislatures, only 18 percent of millennials
believe regulators primarily have the public’s interest in mind.? Young people realize
that many regulations serve to protect special interests, not public safety. Millennials
want companies to be held liable for harming consumers, but they do not support
regulations that keep out new competition or dictate how entrepreneurs must meet
their customers’ needs.

When crafting regulation, policymakers need to keep in mind that the relationship
between consumers and service providers has been transformed for the better. Rather
than keeping consumers safe, regulators are threatening the growth of the peer-to-peer
system that has proven to be the most effective way to increase consumers’ access to
information.

Regulations Stand in the Way of Millennial Entrepreneurs

The once-dynamic American economy is stagnating. The Brookings Institution reports
that business startup rates are much lower now than they were in the second half of the

3 Emily Ekins, Millennials: The Politically Unclaimed Generation, Reason-Rupe, July 10, 2014.
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20th century.* Business dynamism, determined by firm entry, firm exit, and job
reallocation rates, has also declined. This fall in entrepreneurship is leading to the aging
of American businesses. In 1992, 23 percent of firms had existed for 16 years or more. By
2011, this percentage had increased to 34 percent.>

New business formation is vital for economic growth. Young Americans desperately
need more employment opportunities, as 20- to 24-year-olds still face an unemployment
rate of over 8§ percent.® For teenagers, the unemployment rate is 16 percent.

A decline in entrepreneurship is troubling for the economy for a variety reasons—
especially when starting a business is seen as a major part of the American dream for
many millennials.

Millennials have been called the most entrepreneurial generation. While this may be
true based on their desires to start businesses and their near-universal respect for
entrepreneurs such as Steve Jobs, few young Americans have followed through on their
entrepreneurial dreams. Millennials” failure to start businesses follows the troubling
trend of declining entrepreneurship and dynamism in the U.S. economy.

A Bentley University survey of millennials found that 66 percent of respondents want
to start their own business.” Echoing these findings, Deloitte found that about 70
percent of millennials envision working independently at some point in their careers.’

Yet, as of 2013, only 3.6 percent of private businesses were at least partially owned by
someone under the age of 30. This is the lowest proportion since the Federal Reserve
began collecting data nearly a quarter-century ago.’

A major factor that hinders the ability of young entrepreneurs to start new businesses
and work for themselves is government regulation. While it is difficult to gain a full
picture of the federal regulatory burden, it is undoubtedly vast, as the U.S. Code of

+lan Hathaway and Robert E. Litan, Declining Business Dynamism in the United States: A Look at
States and Metros, Brookings Institution, May 2014.

5 Tan Hathaway and Robert E. Litan, The Other Aging of America: The Increasing Dominance of
Older Firms, Brookings Institution, July 31, 2014.

6 The Employment Situation, Bureau of Labor Statistics, February 5, 2016.

7 The Millennial Mind Goes to Work, Bentley University, November 11, 2014.

8 The Deloitte Millennial Survey, Deloitte, January 2014.

? Ruth Simon and Caelainn Barr, Endangered Species: Young U.S. Entreprencurs, The Wall Street
Journal, January 2, 2015.
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Federal Regulations is over 175,000 pages long.1? Even though the number of pages of
regulation has steadily accumulated since the 1970s, five of the six all-time-high annual
page counts have occurred during President Obama’s tenure.!’

These thousands of pages of regulation are not simply legalese. Instead, there are over
one million commandments from Washington in the form of restrictive words such as

o

“must,” “cannot,” or “shall.”12 Most of these restrictions have little to no connection to
protecting public safety. Starting and running a business requires a lot of time and hard
work. Attempting to comprehend which of these million restrictions apply to their

businesses is a waste of young entrepreneurs” valuable time.

While evaluating restrictive terms in the Code of Federal Regulations is an imperfect
way to measure the level of government control over the economy;, it offers an
approximate guide to the extent of regulation. Page counts, another approximate guide,
can be misleading since regulations that are only a few paragraphs long could have
much greater effects than those that stretch for pages.

But the reason that Americans must rely on imprecise measures is that the vast majority
of regulations are never subjected to even a basic cost-benefit analysis. This creates an
incomplete, understated picture of the total regulatory burden. For example, during
2014 only 13 of the over 3,500 rules published in the Federal Register had both cost and
benefit analyses and an additional 3 rules only had cost analyses.!?

This lack of oversight occurred even though there were 290 significant rules and 69
economically significant agency rules in 2014. These types of rules generally have over
$100 million in annual negative effects on the economy, and they are supposed to go
through rigorous internal or Office of Information and Regulatory Affairs cost/benefit
analyses.!4 This problem is not a recent phenomenon —since 2001, less than 3 out of
every 1,000 regulations has had an accompanying cost and benefit analysis.

10 Code of Federal Regulations Page Breakdown — 1975 through 2014, Office of the Federal Register,
2015.

1 Clyde Wayne Crews Jr., Ten Thousand Commandments: 2015 Edition, Competitive Enterprise
Institute, May 8, 2015.

12 Regdata: Historical Regulation Data, Mercatus Center at George Mason University, February
2016.

13 Clyde Wayne Crews Jr. Mapping Washington’s Lawlessness 2016, Competitive Enterprise
Institute, December 2015,

4 Maeve P. Casey, Counting Regulations: An Overview of Rulemaking, Types of Federal
Regulations, and Pages in the Federal Register, Congressional Research Service, July 14, 2015.
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With federal regulation conservatively estimated to cost the economy $1.9 trillion a
year,1? there is no excuse for this level of regulation escaping basic cost/ benefit
analyses. While regulatory compliance—and the lost economic growth that comes with
it—are often referred to as a hidden tax, the costs of federal regulations are becoming
clearer as executive and independent agencies” reach into voung Americans’ lives
grows,

Another problem with America’s regulatory system is that agencies are increasingly
acting as legislators. Over the decade stretching from 2005 to 2014, the average annual
number of promulgated regulations was 26 times greater than the number of enacted
laws. In 2015, there were over 50 new regulations for each law that Congress passed.

Agencies are also able to avoid transparency and public review. The public notice and
cominent requirements under the Administration and Procedure Act do not apply to
agency guidance documents, memorandum, or notices and bulletins. This “regulatory
dark matter” or “shadow regulation” does not show itself in traditional measures of
regulation, even though they can impose substantial burdens on young Americans.1®

Barriers to Flexible Work

The U.S. Department of Labor’s efforts to make it more difficult for independent
contractors to work are one example of an executive agency misusing its delegated
powers in a way that harms millennials. The Labor Department recently issued an
administrator’s interpretation, in the form of a blog post that was effective immediately,
to clarify the definition of an independent contractor. It states that “most workers are
employees,” not independent contractors.!”

The popularity of the sharing economy has propelled the distinction between
independent contractors and employees into the forefront of policy. This is an
important debate that the public needs to take part in through the legislative process.
Congress cannot continue to let unelected bureaucrats determine the future of
America’s labor market.

15 Clyde Wayne Crews Jr., Tip of the Costberg, Competitive Enterprise Institute, December 2015.
16 Clyde Wayne Crews Jr. Mapping Washington’s Lmwlessness 2016, Competitive Enterprise
Institute, December 2015.

17 David Weil, Administrator’s Interpretation No. 2015-1, Department of Labor, July 15, 2015.
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Right now, workers are either categorized as employees or independent contractors.
Employees are given many protections and benefits that are not available to contractors.
In exchange, employers set the conditions of workers’ terms of employment. On the
other hand, the independent contractor model provides workers with more control and
flexibility.

The distinction between contractors and full-time employees can have important
implications for millennials. The American Dream may have once been finding
employment at a large company, working there for a few decades, and then retiring
with a defined-benefit pension, but now millennials’ American Dream looks much
different than their parents” and grandparents’. New opportunities to change or
advance one’s career are prioritized, and individualized, flexible work arrangements
are the model of the future.

The Labor Department’s new interpretation, which did not have to go before the public
for comments, formally accepts the so-called “economic realities” six-part test for
determining whether workers are employees or contractors.18 At the same time, it
downplays one of the six criteria, a lack of control over workers” hours, as a
determinant of employment status.

Shifting from independent contractors to employees is costly. The Labor Department’s
Employment Cost Index shows that providing benefits adds around 30 percent to the
cost of employing a worker.’ This estimate is not an overstatement. When MyClean
(the Uber of housecleaning) moved from independent contractors to full-time
employees, its labor costs increased 40 percent, according to its CEO.20 A similar
company, Homejoy, shut down this year due to labor classification disputes.2!

Something similar could happen to Uber, as one California driver who brought a case
against the company was legally classified as an Uber employee.2 If this ruling against
Uber’s current business model is extended to the rest of the company and the emerging
sharing economy as a whole, many other startups and young workers will suffer.

8 Fact Sheet 13: Am | an Employee?: Employment Relationship Under the Fair Labor Standards Act
(FLSA), Department of Labor, May 2014.

12 Employment Cost Index, Bureau of Labor Statistics, October 2015.

2 Kate Rogers, What the Uber, Lyft lawsuits mmean for the US Economy, CNBC, March 16, 2015.
2t Homejoy says goodbye, and thank you, Homejoy, July 17, 2015.

22 Uber Technologies, Inc. vs. Barbara Beywick, California Labor Commission, June 16, 2015.
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This could very well happen. Uber faces a class action lawsuit O'Connor v. Uber
Technologies Inc. over its employment classification practices.?® Lyft just settled its
pending employment classification class action lawsuit Cotter . Lyft Inc. for $12.25
million.?* Lyft can continue to classify its drivers as independent contractors —a
designation that is crucial to the sharing economy's success. But even though the
settlement does not carry any legal precedent, it will lead to additional lawsuits and
uncertainty for other sharing-economy companies. This will raise the costs of these
services, costs that will be passed on to consumers.

The flexibility that independent contractor status offers workers is vital to the sharing
economy’s success. While some workers use these platforms full time, the vast majority
use them for part-time work or supplemental income. About 8 in 10 Lyft drivers choose
to drive 15 hours a week or less, and half of Uber drivers use the platform for less than
10 hours a week. Independent contractor status allows the decision of when or for how
long to work to be controlled by workers, not companies.

Control over one’s hours is a valuable option that needs to be maintained. When 600
Uber driver-partners were asked the question, “If both were available to you, at this
point in your life, would you rather have a steady 9-to-5 job with some benefits and a
set salary or a job where you choose your own schedule and be your own boss?,” 73
percent said that they prefer flexibility over the traditional employment model.?

An analysis of its customers” bank accounts by JPMorgan Chase & Co. shows that one
out of every 100 Americans earned income through a sharing economy platform in
September 2015.26 This is up from one in every 1,000 in October 2012. Over the three-
year study, over 4 percent of Americans earned income through the sharing economy.

While the sharing economy still accounts for a small percentage of overall U.S.
employment, the individualized work arrangements that it embraces make up a much
larger, and growing, percent of the labor force.?” For the 70 percent of Americans ages
18 to 24 who experience an average change of over 30 percent in their monthly incomes,

2 Edward Chen, O Connor v. Uber Technologies, Inc. ef al., C13-3826 EMC, U.S. District Court,
Norther District of California, December 22, 2015.

2 Class Action Settlement Agreement and Release Case No. 3:13-cv-04065-VC, January 27, 2016.

?> Jonathan V. Hall and Alan B. Krueger, An Analysis of the Labor Market for Uber’s Driver-Partners
in the United States, Uber, January 22, 2015.

26 Paychecks, Paydays, and the Online Platform Economy, JPMorgan Chase & Co., February 2016.

7 Will Rinehart and Ben Gitis, Independent Contractors and the Emerging Gig Econony, American
Action Forum, July 29, 2015.
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the opportunity to smooth out earnings to meet rent, pav down student loans, or fund a
new business venture is a benefit of the sharing economy that must be protected.28

The Labor Department has muddled the oncelear distinction between employees and
independent contractors. This move creates uncertainty and costly legal battles for
businesses and workers. Moving these workers into an employer-employee relationship
from their current— but threatened —independent contractor status would substantially
hinder the growth of sharing economy, not to mention the work

opportunities and consumer benefits that it provides.

The sharing economy’s growth has been propelled by the massive decrease in
transaction costs that came from technological progress. Companies such as Uber and
Airbnb offer the technical platform and support to allow transactions between buyers
and sellers or service providers to easily take place. For this reason, these types of
companies are often referred to as “intermediaries.”2

Unlike employees, independent contractors are not entitled to minimum wage,
overtime pay, unemployment insurance, or workers' compensation. But extending these
employment protections to independent contractors makes no sense.

Since intermediaries do not control workers” hours, and determining how much
someone is actually working solely for the intermediary is difficult (if not impossible),
minimum wage and overtime pay requirements are inapplicable to the companies’
workers. Additionally, one of the benefits of the sharing economy is that supply can
easily fluctuate to meet everchanging demand.

Because of the option of flexibility, independent contractor work for intermediaries is
often transient, or done in addition to other work, so there is little reason to compel
employers to fund unemployment insurance benefits. Intermediaries” workers also
usually complete jobs off-site and use their own materials. For these reasons, workers’
compensation systems should remain optional — not mandatory — for intermediaries.

When debating the future of worker classification, lawmakers should also resist calls to
amend federal antitrust laws to allow independent contractors to collectively bargain.
Collective bargaining is currently reserved for employees, who are able to unionize if a
majority of an identified group of employees wants to be represented by a union.

2 Paychecks, Paydays, and the Online Platform Economy, JPMorgan Chase & Co., February 2016.
# Seth Harris and Alan Krueger, A proposal for modernizing labor laws for 21st century work: The
“independent worker”, The Hamilton Project, December 2015.
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Successful collective bargaining efforts would likely take away many benefits of the
flexible, entrepreneurial work arrangements that independent contractors enjoy.
Independent contractors are allowed to unionize, but under federal labor law they
cannot collectively bargain (though the Seattle City Council recently voted to extend
collective bargaining to ridesharing and taxi drivers).*

This makes sense because independent contractors are all their own businesses. The
reason antitrust law would have to be amended is that collective bargaining by
independent businesses violates federal prohibitions against price fixing,.

Why should independent contractors who do not want union representation be forced
to follow and fund labor agreements that they do not support? Of course these workers
should be allowed to join a union, as they are now, but it makes little sense to force
them to adhere to collectively bargained agreements when they often work with more
than one company and/ or have another full-time job. Additionally, these workers have
diverse priorities and work arrangements, even when they work with the same
intermediary.

For example, working with Uber supplies the only source of income for 20 percent of
Uber drivers.?! But Uber earnings provide supplemental, non-significant income for 48
percent of drivers. Only about 5 percent of Uber drivers work with the company for
over 50 hours in an average a week, whereas half of Uber drivers work for fewer than
10 hours.*

Those who use Uber for supplemental income and part-time work have vastly different
concerns than those who use the service for full-time employment. If collective
bargaining is allowed, which group’s interests will the union represent? Majority rule
could take away one of the cornerstones of the sharing economy — the diverse benefits
that flexible work opportunities provide.

Many independent contractors who partner with intermediaries would prefer to have
access to some portable benefits. Portable pensions already exist in the form of
Individual Retirement Accounts and Simplified Employee Pension Plans. Portable

3 Nick Wingfield and Mike Isaac, Seattle Will Allow Uber and Lyft Drivers to Form Unions, New
York Times, December 14, 2015.

31 Uber Driver Roadmap 2.0, Benenson Strategy Group, November 14, 2015,

* Jonathan Hall and Alan Krueger, An Analysis of the Labor Market for Uber’s Driver-Partners in
the United States, January 22, 2015.
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health insurance, although expensive, exists through the Affordable Care Act. Social
Security provides disability insurance.

Even with the existing options, the option to offer other portable benefits without being
determined to be an employer is something that many sharing economy firms

are interested in.* This ability would help firms attract and keep the best talent.
Intermediaries could benefit from pooling their independent contractors to secure better
rates for benefits such as auto, health, and disability insurance and savings and
retirement programs. Unfortunately, intermediaries that offer such benefits are in
danger of being classified as emplovers. A legal carve-out should be created to allow
intermediaries to offer these benefits and still retain their non-employer status.

Regulatory overreach is not confined to the Department of Labor Wage and Hour
Division’s recent administrator’s interpretation that downplays companies’ lack of
control over workers’ hours and tasks as a factor in deciding employment cases. The
National Labor Relations Board has, through a series of decisions, also made it more
difficult to work as an independent contractor.3*

Though both agencies are part of the Department of Labor and are actively working to
stack the deck against independent contractors, their definitions of employment differ.
The Internal Revenue Service and Treasury Department also use different measures to
determine the status of work relationships. This ambiguity again shows the need for a
single legislative action over increased, conflicting regulations.

The Labor Department and the National Labor Relations Board are trying to change the
previously-clear distinction between employees and independent contractors. This,
combined with the changing nature of work, leaves judges with the impossible task of
dealing with these two agencies' guidelines as lawsuits work their way through the
courts. The uncertainty the status quo creates harms many companies and their
workers, both inside and outside the sharing economy.

3 Common Ground for Independent Workers, Medium, November 10, 2015.

3 Chairman Pearce, Member Hirozawa, and Member McFerran, Sisters” Camelot and Christopher
Allison and IWW Sisters” Camelot Canvassers Union, National Labor Relations Board, September
25, 2015;

Chairman Pearce, Member Hirozawa, Member Johnson, and Member Schiffer, FedEx Home
Delivery, an Operating Division of FedEx Ground Package Systems, Inc. and International Brotherhood
of Teamsters, Local Union No. 671, National Labor Relations Board, September 30, 2015.
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The worker classification question needs to be sorted out by federal legislators, not
courts or unaccountable executive agencies.?® The alternative is the crippling of the
sharing economy by executive agencies set on incorrectly classifying the vast majority
of new economy workers as employees.

The sharing economy's growth is a bright spot in today's tepid economy. Workers value
the freedom and flexibility that partnerships with sharing-economy companies provide.
In order to promote an entrepreneurial workforce, Congress needs to use its powers to
rein in the Labor Department and National Labor Relations Board.

Options for Reform

The House Judiciary Committee deserves credit for establishing a task force on
executive overreach, as there are many ways that Congress can regain control over
federal agencies and restore lost economic opportunity to millennials.* Though
numerous regulatory reform proposals have already been introduced or received a
vote, opponents have stopped the bills from becoming law.

Despite the claims of critics, the need for additional Congressional oversight and review
is real. President Obama, though he campaigned on a promise to create a more efficient
and transparent government, has failed to follow-through on this promise when it
comes to the regulations that his executive agencies promulgate.

Regulatory Predictability for Business Growth Act

President Obama’s regulatory reform efforts though executive orders sound imnpressive,
but they have not been effective. His January 2011 executive order “Improving
Regulation and Regulatory Review” states that, “Regulations shall be adopted through
a process that involves public participation... [Each agency] shall endeavor to provide
the public with an opportunity to participate in the regulatory process.”3” Even with
this executive order, the public is still unable to participate in one of the major ways that
agencies create new regulations — interpretive rules.

35 Jan Adams, The Flexible Future of Work, R Street Institute, November 10, 2015.

3 Resolution Establishing the House Committee on the Judiciary Executive Overreach Task Force of
2016, House Judiciary Committee, February 3, 2016.

37 Executive Order 13563 - Improving Regulation and Regulatory Review, Federal Register, January
21, 2011.
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Interpretive rules are supposed to clarify or explain existing definitions or terms. This
is why they are not subject to the Administrative Procedures Act, which gives certain
requirements for proposed administrative rules involving public access and comment.

Problems arise because much of today’s rulemaking does not have to go through public
review. It is acceptable to use interpretations or memorandum to provide guidance on
and clarification of existing regulation, but agencies currently use these tools to change
regulations in ways that the public and Congress should have a greater say over.
Regulatory actions that take place outside of the formal rule-making channels should
not expand the scope of any law.

The Regulatory Predictability for Business Growth Act, introduced by Representative
Steve Daines on June 3, 2015 with two co-sponsors, would amend the Administrative
Procedure Act to allow for rules deemed “longstanding interpretative” (in effect for at
least one year) to be subject to the general notice of proposed rulemaking, comment,
and publication provisions the law.?® When interpretive rules and guidance documents
hold as much weight as they do today, as is shown by the Labor Department’s blog post
on independent contractors, it is important for pronouncements that alter previous
rules to undergo public notice and comments.

Regulatory Accountability Act

Another executive order from President Obama includes a section on the importance of
cost and benefit analyses.> Executive Order 13579 states, “Wise regulatory decisions
depend on public participation and on careful analysis of the likely consequences of
regulation. Such decisions are informed and improved by allowing interested members
of the public to have a meaningful opportunity to participate in rulemaking. To the
extent permitted by law, such decisions should be made only after consideration of
their costs and benefits (both quantitative and qualitative).”

The Regulatory Accountability Act, introduced by Representative Bob Goodlatte on
January 16, 2015 with 21 co-sponsors, would give the public a greater role in the
regulatory process and establish stronger reviews of claimed costs.*° This would require
agencies to adopt the least costly available method when implementing laws to produce

38 Sen. Steve Daines, 5. 1487 — Regulatory Predictability for Business Growth Act of 2015, 114th
Congress, June 3, 2015.

* Office of the Press Secretary, Executive Order 13579 — Regulation and Independent Regulatory
Agencies, The White House, July 11, 2011.

4 Rep. Bob Goodlatte, H.R.185 - Regulatory Accountability Act of 2015, 114t Congress, July 1,
2015.
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a public benefit. The Act was passed by the House on January 16, 2015, and a
companion bill was introduced by Senator Rob Portman and seven co-sponsors on
August 6, 20154

Agencies would have to regulate in a way that is more open and transparent, since the
Regulatory Accountability Act requires Information Quality Act compliance, the option
for public comments, and on-the-record hearings for costly regulations. This
transparency would ensure that agencies make decisions based on evidence, a goal that
President Obama supports.

These requirements are not too much to ask for when it comes to regulations that inflict
over $100 million in annual costs, as determined by the Administrator of the Office of
Information and Regulatory Affairs. Agencies should not be free to do what they wish
when their pronouncements place additional regulatory burdens on Americans.

The Congressional Review Act

The Congressional Review Act of 1996 was originally passed to give Congress a greater
role in containing regulatory growth. The act, signed into law by President Clinton,
provided Americans with another form of recourse against agencies that ignored
Congressional intent.

However, the Congressional Review Act has not been an effective deterrent against
excessive regulation. It was only successfully used once in 2001 to stop an Occupational
Safety and Health Administration rule on workplace ergonomics.*? Even though
starting the review process is relatively easy, during the 113t Congress only two
Congressional Review Act resolutions were introduced in the House and none were
introduced in the Senate. This means the Congressional Review Act was used on less
than .03 percent of all the 7,000 or so rules issued over that time.*?

The 114t Congress did use the Congressional Review Act in an attempt to invalidate a
NLRB rule that sped up union elections.* However, this joint resolution was vetoed by

4 Sen. Rob Portman, 5.2006 — Regulatory Accountability Act of 2015, 114 Congress, August 6,
2015.

2 Public Law 107-5, U.S. Government Publishing Office, March 20, 2001.

# Kevin Kosar, Three Steps for Reasserting Congress in Regulatory Policy, R Street Institute, March
2015.

#Sen. Lamar Alexander, A Joint Resolution Providing for Congressional Disapproval under Chapter 8
of Title 5, United States Code, of the Rule Submitted by the National Labor Relations Board Relating to
Representation Case Procedures, 114t Congress, February 9, 2015.
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President Obama.*> Even though the regulation was allowed to stand, the additional
scrutiny provided by Congressional review is a welcome development that should
occur more often.

Since the Congressional Review Act is not working in practice, further steps need to be
taken to make regulatory accountability easier to achieve.

Regulations From the Executive In Need of Scrutiny Act

When it comes to economically-significant regulations, the Regulations From the
Executive In Need of Scrutiny (REINS) Act, introduced on January 21, 2015 by
Representative Todd Young and 171 co-sponsors, would ensure that Congress agrees
with agencies” determinations that costly regulations are necessary.%6

This type of legislation would help to alleviate the autopilot nature of federal
regulation. Whereas Congress now has to explicitly vote down a regulation by using the
Congressional Review Act, under the REINS Act Congress would have to voice
approval within 70 days if a major regulation is to take effect. The act does include
temporary exemptions for regulations that address a pressing national security or
public safety need.

The threshold for the REINS Act’s provisions to take effect is regulations that have over
$100 million in annual economic costs. Because agencies have incentives to overstate the
benefits of regulations and understate their costs, it is important to not change the
standard to regulations that have a net cost on the economy, after accounting for the
benefits claimed by the agencies, of over $100 million.

The REINS Act passed the House on July, 28 2015, and the Senate version, introduced
by Senator Rand Paul on January 21, 2015, has 36 co-sponsors.*” While major
regulations that are deemed necessary by Congress will still be able to be implemented,
REINS-style legislation could help to stop the uninterrupted growth in federal
regulation. However, it would do nothing to address today’s levels of regulatory
accumulation,

4 Office of the Press Secretary, Memorandum of Disapproval Regarding S.| Res. 8, The White
House, March 31, 2015.

4 Rep. Todd Young, Regulations from the Executive in Need of Scrutiny Act of 2015, 114t Congress,
January 21, 2015.

47 Sen. Rand Paul, Regulations from the Executive in Need of Scrutiny Act of 2015, 114* Congress,
January 21, 2015.
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Regulations Endanger Democracy Act

Another section of President Obaina’s “Improving Regulation and Regulatory Review”
executive order stated, “Agencies shall consider how best to promote retrospective
analysis of rules that may be outmoded, ineffective, insufficient, or excessively
burdensome, and to modify, streamline, expand, or repeal them in accordance with
what has been learned. Such retrospective analyses, including supporting data, should
be released online whenever possible.”

On this point, the Regulations Endanger Democracy (RED Tape) Act, introduced by
Senator Dan Sullivan on August 5, 2015 with 22 co-sponsors, would help pare back
outdated regulations.®® The RED Tape Act would require agencies to eliininate at least
one rule of equal or greater financial and administrative cost before issuing a new
regulation or modifying an existing regulation.

There are international precedents for this bill. Canada has a one-for-one rule, meaning
each new or amended regulation that increases the administrative burden on businesses
must lead to an equal offset in other administrative burdens. Additionally, each new
regulation must lead to an older regulation being removed.*

Across the Atlantic, the United Kingdom’s recent Cutting Red Tape program has
successfully eliminated over 2,400 regulations.?Y There are 18 other European countries
that have joined the UK in calling for the European Union to cut unnecessary and
outdated regulations.’!

Even though all of the current RED Tape Act cosponsors are Senate Republicans, the
international regulatory reform efforts received support from across the political
spectrum. Cutting back regulations to promote opportunity for young Americans
should not be a partisan fight.

Searching for and Cutting Regulations that are Unnecessarily Burdensome (SCRUB)
Act

To achieve its goal of reducing overall regulatory costs by 15 percent, the SCRUB Act,
introduced by Representative Jason Smith on February 27, 2015 with 9 co-sponsors,
would establish a bipartisan, presidentially appointed Retrospective Regulatory Review

4 Sen. Dan Sullivan, 5. 1944 RED Tape Act of 2015, 114th Congress, August 5, 2015.

¥ One-for-One Rule, Government of Canada, September 9, 2015.

50 Cutting Red Tape, Her Majesty’s Government, November 27, 2016.

SUUK and 18 other EU countries call for business red tape reduction, Department of Business,
Innovation & Skills, November 27, 2016.
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Commission to focus on major rules that are over 15 years old. The Commission would
exist for five and a half years. During that time, it would evaluate whether old rules
achieved their purposes, if the benefits of rules are outweighed by their costs, and if
regulations are redundant, among other priorities.

The SCRUB Act also contains a version of the rule in, rule out requirement of the RED
Tape Act, and it passed a House vote on January 7, 2016.52 Retrospective review,
another goal of the Obama Administration, would also be required to be performed
within ten years for new regulations under the SCRUB Act.

Americans Need Congressional Action, Not Executive Orders

It is common for presidents to talk about implementing regulatory reform. But as the
unbroken year-over-vear growth in regulation has shown, this talk has done little to
stop or even slow regulatory accumulation.

President Obama has repeatedly called for regulatory reform. Based on his rhetoric, it is
surprising that he is opposed to all of the proposed bills listed above that have passed
the House or Senate.5?

Part of the reason for President Obama’s ineffectiveness in reforming America’s
regulatory process is the inherent incentives that agencies have towards expanding
their reach. Internal regulatory reviews have not led to meaningful reform, but how
could they have? The hands-off approach that Congress has given agencies provides no
incentives for self-control.

This is why Congress needs to continue its fight to take control back from agencies by
passing meaningful legislation that will bring accountability to America’s regulatory
process. Millennials need a stronger voice in the regulation process, and their elected
representatives can provide that check.

The continued growth in the cost and number of regulations must be slowed, outdated
regulations need to be repealed, and the public should have a greater say in agencies’

52 Rep. Jason Smith, H.R. 1155 - SCRUB Act of 2016, 114 Congress, February 27, 2015.

58 Office of Management and Budget, Statement of Administration Policy, H.R. 1155- Searching for
and Cutting Regulations that are Unnecessarily Burdensome Act of 2015, Executive Office of the
President, January 5, 2016;

Office of Management and Budget, Statement of Administration Pelicy H.R. 185 - Regulatory
Accountability Act of 2015, Executive Office of the President, January 12, 2015; and,

Office of Management and Budget, Statement of Administration Policy H.R. 10 - Regulations from
the Executive in Need of Scrutiny Act of 2011, Executive Office of the President, December 6, 2011.
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actions. Enacting the strongest parts of the regulatory reforms listed above would
accomplish all of these goals.

Conclusion

Millennials desire to be entrepreneurs, but government regulation hinders the
realization of their entrepreneurial dreams. The need for continually-increasing levels of
regulation also fails to reflect the realities of a 215! century, consumer-centered economy.

Moving forward with regulatory reform, America’s elected representatives need to
reassert their rightful authority over executive and independent agencies. If nothing is
done, agencies will continue to impose unnecessary roadblocks to achieving the
millennial American Dream. Thankfully, many members of Congress realize this and
have put forward promising proposals to follow.

Millennials value transparency, democracy, and accountability. It is long past time for
Congress to apply these principles to U.S. regulation.
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Mr. IssA. Thank you. Dr. McLaughlin.

TESTIMONY OF PATRICK A. McLAUGHLIN, Ph.D., SENIOR RE-
SEARCH FELLOW, MERCATUS CENTER AT GEORGE MASON
UNIVERSITY

Mr. McLAUGHLIN. Chairman Issa, Ranking Member Johnson,
Members of the Committee, thank you for inviting me. My main
point today is simple: regulations contribute to poverty. That may
sound counterintuitive, perhaps because some people assume that
the costs of regulations are limited to compliance costs, and that
those costs are paid primarily by businesses. This belief is incor-
rect. There are at least two specific ways that the costs of regula-
tion can actually be regressive, meaning that the costs are dis-
proportionately borne by low-income households.

First, regulations have regressive effects by increasing the prices
of basic necessities, such as electricity and housing, which typically
are the big-ticket items on the budget of low-income households.

Second, some types of regulations are associated with higher lev-
els of income inequality, because they make it too costly and too
difficult for entrepreneurs from the lowest segments of the income
distribution to start their own businesses.

On my first point, in contrast to the belief that businesses pay
the cost of regulation, regulatory growth is in fact associated with
increases in the prices of all goods for all consumers.

A recent study, which I have submitted for the record, found that
a 10 percent increase in the quantity of Federal regulations is asso-
ciated with a 0.7-perecent increase in prices. While 0.7 percent may
sound small, consider that this same study found that regulations
grew by 33.6 percent from 2000 to 2012. A simple linear calculation
of the effect over time implies that 2.31 percent of price inflation
was associated with Federal regulatory growth.

However, if you consider annual compounding, which would be
appropriate given that this is a rate of growth, the total price infla-
tion associated with regulation over that period is close to 9 per-
cent; and I promise I will not mention annual compounding again.
That percentage is the average across all households, but the price
inflation associated with regulation is worse for low-income house-
holds because the big-ticket items in their budgets also happen to
be heavily regulated. For example, electricity costs make up more
than twice as much of the budgets of low-income households com-
pared to high-income households. Because it is heavily regulated,
the regulatory price inflation associated with the good is also rel-
atively high.

My second point is that regulations can contribute to income in-
equality. In the study that I submitted for the record, a co-author
and I examined a sample of 175 countries to learn more about the
relationship between regulation and income inequality. We found
that those countries with more stringent entry regulations tend to
experience significantly higher levels of income inequality. The ex-
planation for this is straightforward: when entrepreneurs cannot
legally open a business because of the cost or difficulty of dealing
with regulations, they may abandon the idea altogether.

Consider the longstanding reputation of America as the land of
opportunity, where you can lift yourself up by your bootstraps with
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enough hard work. Indeed, entrepreneurship has historically been
one of the best paths from rags to riches. If regulations are inhib-
iting this process, people with low incomes have fewer opportuni-
ties to rise up the income distribution.

In sum, there is mounting evidence, mounting empirical evi-
dence, that regulations are contributing to poverty. First, they have
regressive effects caused by increasing prices, particularly for those
items that low-income households purchase most.

Second, regulations can contribute to income inequality by in-
creasing the cost of starting a business. This makes it more dif-
ficult for entrepreneurs to start their climb up the income ladder.

Although these facts are surely disheartening, there is good
news. Because regulations disproportionately harm low-income
households, regulatory reform offers an opportunity to enact a pol-
icy that would effectively act like a tax refund, because it would re-
duce the price inflation associated with regulations.

However, unlike a one-time tax refund, the benefits from regu-
latory reform would repeat year after year. They would not in-
crease the deficit, and they would be progressive in their nature.
That is, they would accrue foremost to low-income households. The
regulatory process in the United States leads to regulatory accumu-
lation, the buildup of rules over time.

Federal regulatory code currently contains over 1 million indi-
vidual regulatory restrictions. If you actually tried to read regula-
tions as a full-time job, it would take you over 3 years to read the
entire code: over 3 years.

The accumulation of regulation is both undesirable because of
the unintended consequences associated with it, and avoidable. If
this accumulation of regulation is harming not only the economy
but especially low-income households, it is certainly time to con-
sider ways that we can eliminate regulations that are obsolete, du-
plicative, ineffective, or otherwise undesirable. We can and should
change the regulatory process to reduce the ways that Federal reg-
ulations are hurting, not helping, low-income households. Thank
you for your attention.

[The prepared statement of Mr. McLaughlin follows:**]

**Note: Supplemental material submitted with this witness statement is not reprinted in this
record but is on file with the Committee. The complete statement can be accessed at:

http://docs.house.gov/Committee/Calendar/ByEvent.aspx?EventID=104519.



58



59

THE REGRESSIVE EFFECTS OF REGULATION

In contrast to the belief that businesses pay the costs of regulation, repulatory growth is in fact associated with
increases in the prices of all goods to all consumers. While economists have long known that regulations increase
prices, researchers have only recently been able to actually estimate the effect in a comprehensive manner, In
arecent study, which I've attached, economists Dustin Chambers and Courtney Collins found that a 10 percent
increase in the guantity of federal regulations is associated with an approximately 0.7 percent increase in prices.!
While 0.7 percent may sound small, consider that this same study found that regulations affecting households
grew by 33.6 percent between the years 2000 and 20122 That implies that price inflation of 2.31 percent has been
associated with federal regulatory growth over that time period.

That percentage is the average across all households. But the price inflation associated with regulation is worse
for low-income houscholds because those households spend more of their income on heavily regulated goods than
high-income households. For the most part, these are basic necessities. For example, electricity costs make up
more than twice as much of the budgets of low-income households compared to high-income households, with the
former spending just over 4 percent of their budgets on electricity, whereas high-inconie households spend less
than 2 percent on it Similarly, telephone services take up about three times as much space in the budgets of poorer
households (about 3.25 percent) relative to that of high-income households (1.1 percent). All of these goods, many
of them essentials, are heavily regulated, so the price inflation associated with regulation is also relatively high.

Price volatility is a problem as well, The same study found that regulations are positively correlated with price
volatility. Budget-constrained households need to plan future spending, and price volatility hurts them in that
regard as well. Low-income households are not only more budget constrained, but they also spend about 15 percent
more than high-income households on gonds with the highest price volatility.’ If regulations are contributing to
that price volatility, then this is another way that they are contributing to poverty.

REGULATION AND INCOME INEQUALITY

Regulations can also contribute to income inequality. In a study that I have attached, a coauthor and T recently
examined a sample of 175 countries to learn more about the relationship between regulation and income inequal-
ity. We found that those countries with more stringent entry regulations tend to experience significantly higher
levels of income inequality. The explanation for this is pretty straightforward: regulations can act as barriers to
entry, and the higher those barriers to entry, the costlier it is for an entrepreneur to start a business. When entre-
preneurs cannot legally open a business because of the cost of dealing with regulations, they may abandon the
idea altogether.

Consider the long-standing reputation of America as the land of opportunity—where you can lift yourself up by
your bootstraps with enough hard work. Indeed, entrepreneurship has historically been one of the best paths
from rags to riches” If regulations are inhibiting this process, that means people with low incomes have fewer
opportunities to rise from the low end of the income distribution to middle and high levels. In fact, the possibility
that regulations are hindering this process is consistent with the growing evidence that regulatory aceumulation
creates substantial drag on economic growth by impeding innovation and entrepreneurship, as I have previously
testified before this subcommittee®

1. Dustin Chambers and Courtney Colins, "How Do Federal Regulations Affect Consumer Prices? An Analysis of the Regressive Ef-
fects of Regulation” (Mercatus Working Paper, Mercatus Center at George Mason University, Arlington, VA, February 2018).

2, Author’s calculation based on data in column 4 of table 4 of Chembers and Collins, “How Do Federal Requiations Affect Consumer
Prices?” Total regulations in 2000 ware 83,880, and by 2012 they had grown to 112,082—a difference of 28,202, or 33.6 percent.

3. ibid,, table 2, 25.

4. tbid., table 2, 25,

5, fid, 20

6. Patrick A, McLaughtin and Laura Stanley, “Regufation and income Inequality: The Regressive Effects of Entry Regulations” (Merca-
tus Working Paper, Mercatus Center at Geerge Mason University, Arlington, VA, January 2016).

7. Vincanzo Quadrini, “Entrepreneurship, Saving, and Social Mobility,” Review of Ecanomic Dynamics 3, no. 1, (2000} 1-4G.

8. Patrick A. McLaughlin, "The Searching for and Cutting Reguiations That Are Unnecessarily Burdensome Act of 2014” (Testimony

MERCATUS CENTER AT GEORGE MASOM UNIVERSITY 2
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CONCLUDING REMARKS

Tn conclusion, I have just discussed how regulations arc contributing to poverty. First, they have regressive effects
caused by increasing prices, particularly for those items that low-income households purchase most. Second,
regulations can contribute to income inequality by increasing the costs of starting a business. This makes it move
difficult for entrepreneurs to start their own businesses and begin the climb up the income ladder,

Although these facts are surely disheartening, there is good news. Because regulations dispropertionately harm
low-income households, regulatory reform offers a feasible opportunity to enact a policy that would effectively
act like a tax refund by virtue of reducing the price inflation associated with regulations. Additionally, regulatory
reform could lead to gains in job growth, increased entrepreneurship, and preater innovation. However, uniike a
one-time tax refond, the benefits from regulatory reform would repeat year after year, they would not increase
the deficit, and they would be progressive in their nature—accruing foremost to low-income households.

The regulatory process in the United States leads to regulatory accumulation. Federal regulatory code currently
contains over 1 million individual regulatory restrictions.’ H you were insane enough to read regulations as a
fuli-time job, it would take you over three years to read through the entire code.*® The accumulation of regula-
tion is both undesirable—because of a bevy of unintended consequences associated with jit—and avoidable.” If
this accumulation of regulation s harming uot only the economy overall but especially low-income households,
it is certainly time to consider ways that we can eliminate regulations that are obsolete, duplicative, ineffective,
or otherwise undesirable.

before the House Commitiee on the Judiciary, Subcommittee on Regulatory Reform, Commercial and Antitrust Law, Mercatus Center
at George Mason University, Ardington, VA, February 1, 2014},

9. Omar Al-Ubaydli and Patrick A. McLaughlin, "RegData: A Numerical Database on Industry-Specific Regulations for All United Sta-
tes Industries and Federal Reguiations, 1997-2012," Regulation & Governance (December 2015).

10. Patrick A. McLaughiin, “The Code of Federal Regulations: The Ultimate Longread,” Mercatus Center at George Mason University,
April 1, 2015, hitp://mercatus.org/publication/code-federai-reguiations-uftimate-longread-game-thrones-hunger-games,

1. For several of the unintended consequences of regulatory accumutation, see Patrick A, McLaughlin and Rebert Greene, “The Un-
intended Consequences of Federal Regulatary Accumulation,” Economic Perspectives, Mercatus Center at George Mason University,
May 2, 2014, hitp//mercatus.org/publication/unintended-consequernces-federal-regulatory-accumulation, McLaughlin and Williams,
ameng others, offer suggesticns on how such reguiatory reform could be achieved. See Patrick A. McLaughlin and Richard Williams,
"The Cansequences of Regulatory Accumulation and a Proposed Solution” (Mercatus Working Paper, Mercatus Caenter at George
Masan University, Arlington, VA, February 2014},

MERCATUS CENTER AT GECRGE MASOM UNIVERSITY 3




61

Mr. IssA. Thank you. Mr. Weissman.

TESTIMONY OF ROBERT WEISSMAN, PRESIDENT,
PUBLIC CITIZEN

Mr. WEISSMAN. Thank you, Mr. Chairman, Mr. Johnson, Mem-
bers of the Committee. This hearing is constructed around looking
at the costs of regulation, but it does not make sense to think only
about the costs without looking at the benefits, without thinking
about how it nets out for society.

You mentioned in your opening statement that it is important to
take into account the impact of regulation on real, live people, and
that is true, but we have to think about that for regulatory benefits
as well. When we fail to protect the safety of our food, real people
get sick and die. When we make our air clean, lives are saved: real,
live people’s lives are saved.

When we improve safety and health in our workplaces, it makes
a difference for real, actual people. These are not hypothetical mat-
ters. They make a big difference, and the history of regulation in
America 1s that it has conferred enormous benefits on our country.

It has actually conferred not just health, safety, and environ-
mental benefits, but significant economic benefits. Now, I think
there is a substantial literature of non-empirical and poorly con-
structed studies that suggest the contrary, but when you actually
look at regulations that are adopted—in fact, look at the costs, look
at the benefits, as OIRA does on an annual basis—the benefits ex-
ceed costs by between 2-to-1 or 15-to-1.

As an aside, the study that Mr. McLaughlin was just referring
to relies on data from the World Bank. The long time lead to estab-
lish a business in the United States—four days in that study. Hard
to see how that is a significant contributor to economic inequality.

Regulation, additionally, is not responsible in any scaled-up way
for job loss. Before the Bureau of Labor Statistics stopped collecting
data, very few employers reported that regulation was responsible
for layoffs, as compared to general business demand. And if we
pause for a moment and think about our recent history, and what
is by far the greatest contributor to job loss, not just in the last 10
years but in the last 70 years, it was the Great Recession, due in
substantial part, by almost any account, to regulatory failure: ei-
ther too few regulations, too much deregulation, too little regu-
latory enforcement.

So, in fact, it is regulation; and it is lack of regulation and lack
of regulatory enforcement that has been by far the greatest contrib-
utor to job loss, as well as, of course, disruption to families, house-
holds, and wages.

Moreover, there are substantial savings available, economic sav-
ings, that come from smart regulation. I list a number of examples
in my testimony. Energy efficiency rules have saved consumers
hundreds of billions of dollars. The introduction of generic competi-
tion for pharmaceuticals has saved more than $1.5 trillion, as com-
pared to brand-name prices, over the last decade. The Administra-
tion’s Clean Power Plan would save between $260 and $840 billion
in net costs, and would actually reduce overall energy bills for
households if it were to take place, if it is to be ultimately imple-
mented.
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A final point, as has been noted, this Committee and Washington
has been engaged in a debate about regulatory policy for quite
some time, and revisited many similar arguments, I think, over
time. And it might be useful to move beyond the same back-and-
forth debate, to have a more empirically-informed debate, but also
to think about where there can be a meeting of minds.

And as regards the issue of startups and small business, it seems
to me that there is a great opportunity to think about how regula-
tion can promote competition and benefit small businesses.

For example, there is substantial evidence of manipulation in the
energy markets, which directly impact the ability of small business
to operate effectively. That would be an excellent area, in my view,
for further Committee investigation and for congressional action.
There is a substantial problem of patent trolls and the abuse of
patent monopolies to undermine innovation in the IT sector. There
are problems from too-big-to-fail and too-big-to-jail financial insti-
tutions not providing adequate credit to small businesses. That is
an appropriate area for investigation and action by this Committee
and by Congress.

Mr. Johnson has introduced legislation to address the problem of
forced arbitration, which denies even small businesses the ability
to bring antitrust claims against large corporations that are en-
gaged in unfair and monopolistic practices against them. That, too,
I think is an area where there should be action, where we can see
where regulation will actually empower small business, increase
market competition, and make our country stronger, safer, and
more financially well-off.

[The prepared statement of Mr. Weissman follows:]
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Mr. Chairman and Members of the Committee,

Thank you tor the opportunity to testify today on regulatory policy issues. | am Robert
Weissman, president of Public Citizen. Public Citizen is a national public interest organization
with more than 400,000 members and supporters. For more than 40 years, we have advocated
with some considerable success for stronger health, safety, consumer protection and other rules,
as well as for a robust regulatory system that curtails corporate wrongdoing and advances the
public interest.

Public Citizen chairs the Coalition for Sensible Safeguards (CSS). CSS is an alliance of more
than 75 consumer, small business, labor, scientific, research, good government, faith,
community, health and environmental organizations joined in the belief that our country's system
of regulatory safeguards provides a stable framework that secures our quality of life and paves
the way for a sound economy that benefits us all. My testimony today, however, is solely on
behalf of Public Citizen.

It is a mistake to view regulations as a “triple threat.” As this testimony argues, regulations make
our economy stronger and more stable, not weaker; create jobs and increase wages; and
accommodate and benefit small business.

More generally, over the last century, and up to the present, regulations have made our country
stronger, better, safer, cleaner, healthier and more fair and just. Regulations have made our food
supply safer; saved hundreds of thousands of lives by reducing smoking rates, improved air
quality, saving hundreds of thousands of lives; protected children's brain development by
phasing out leaded gasoline; saved consumers billions by facilitating price-lowering generic
competition for pharmaceuticals; reduced toxic emissions into the air and water; empowered
disabled persons by giving them improved access to public facilities and workplace
opportunities; guaranteed a minimum wage, ended child labor and established limits on the
length of the work week; saved the lives of thousands of workers every year; protected the
elderly and vulnerable consumers from a wide array of unfair and deceptive advertising
techniques; ensured financial system stability (at least when appropriate rules were in place and
enforced), made toys safer; saved tens of thousands of lives by making our cars safer; and much,
much more.

The benefits of rules adopted during the Obama administration, as with rules adopted during the
Bush administration, vastly exceed the costs, even when measured according to corporate-
friendly criteria.

We have also seen in recent years with great clarity the impact of regulatory failure—lack of
regulatory enforcement, regulations delayed or rolled back, and insufficient regulatory standards
and protections in place. Most notably, regulatory failure was significantly responsible for the
Great Recession, which imposed far greater costs on the economy and cost far more jobs than
regulations ever could.

The first section of this testimony provides a quick overview of how regulations strengthen
America, including with a case study of the Occupational Safety and Health Administration’s
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new silica rule. The second section explains that regulations are economically smart, by
examining relevant aggregate data. It also debunks empirically starved and groundless claims
about enormous regulatory cost, and recounts the history of regulated industry’s Chicken Little
claims about the devastating impact of proposed rules. The third section offers case studies to
show that regulations are economically smart. It reviews how regulatory failure led to the Great
Recession with its horrific human and economic toll; examines numerous regulations offering
dramatic cost savings to consumers, including for energy efficiency, generic drugs and the
proposed Clean Power plan; and explains how regulations can boost wages, by example through
the Department of Labor’s proposed overtime rule. The fourth section explores a number of
areas where new regulatory initiatives could benefit small business and start-ups, by addressing
anti-competitive market practices. The final section briefly concludes with a call for a new tum
in the regulatory policy debate.

L Regulations Strengthen America

This hearing is unfortunately framed around the purported economic harms of regulation. It
makes little sense to consider costs of regulation, however, without recognizing regulatory
benefits.

Our country has made dramatic gains through regulation, making the country safer, healthier,
more just, cleaner, more equitable and more financially secure. Regulation has made all of our
lives better. It has:

e Made our food safer.'

e Saved tens of thousands of lives by making our cars safer. NHTSA's vehicle safety
standards have reduced the traffic fatality rate from nearly 3.5 fatalities per 100 million
vehicles traveled in 1980 to 1.41 fatalities per 100 million vehicles traveled in 2006. >

e Made it safer to breathe, saving hundreds of thousands of lives annually. Clean Air Act
rules saved 164,300 adult lives in 2010. In February 2011, EPA estimated that by 2020
they will save 237,000 lives annually. EPA air pollution controls saved 13 million days of
lost work and 3.2 million days of lost school in 2010, and EPA estimates that they will
save 17 million work-loss days and 5.4 million school-loss days annually by 2020.

e Protected children’s brain development by phasing out leaded gasoline. EPA regulations
phasing out lead in gasoline helped reduce the average blood lead level in U.S. children
ages 1 to 5. During the years 1976 to 1980, 88 percent of all U.S. children had blood

! Tn addition to the historic advances through food safety regulation, implementation of the 2011 Food Safety
Modernization Act will have tremendous benelits, eliminating most of the anmual (o1l of 48 million illnesses,
128.000 hospitalizations. and 3.000 deaths that the Centers for Disease Control and Prevention estimates occur each
year from contaminated food. Taylor, M. (Fcbruary 5, 2014). Implementing the FIA Food Safety Modernization
Aet, available at: http://www fda sov/NewsEvents/Testimony/ucimn3 84687 htm.

2 Stcinvor, R., & Shapiro, S. (2010). The People's Agents and the Baule to Protect the American Public: Special
Interests, Government, and Threats to Health, Safety, and the Environment: University of Chicago Press.

* See U.S. Environmental Protection Agency, Office of Air and Radiation. (2011, March). The Benefiis and Costs of
the Clean Air and Radiation Aet from 1990 to 2020, Available at:

hittp:Awww sna gov/oar/sectB 12/feb 1 1 /fullreport. pdf..
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levels in excess of 10 micrograms/deciliter; during the years 1991 to 1994, only 4.4
percent of all U_S. children had blood levels in excess of that dangerous amount. *

e Empowered disabled persons by giving them improved access to public facilities and
workplace opportunities, through implementation of the Americans with Disabilities
Act”

e Guaranteed a minimum wage, ended child labor and established limits on the length of
the work week.®

e Saved the lives of thousands of workers every year. Deaths on the job have declined from
more than 14,000 per year in 1970, when the Occupational Safety and Health
Administration was created to under 4,500 at present.

¢ DProtected the elderly and vulnerable consumers from a wide array of unfair and deceptive
advertising techniques.8

e For half a century in the mid-twentieth century, and until the onset of financial
deregulation, provided financial stability and a right-sized financial sector, helping create
the conditions for robust economic growth and shared prospeﬁty.°

These are not just the achievements of a bygone era. Regulation continues to improve the quality
of life for every American, every day. Ongoing and emerging problems and a rapidly changing
economy require the issuance of new rules to ensure that America is strong and safe, healthy and
wealthy.

Consider just one such rule: the Occupational Safety and Health Administration’s proposed life-
saving silica dust standard. Regulated industry has harshly complained about this rule, and
succeeded in delaying it for more than a decade; and it may well be criticized at this hearing.
When finally adopted, however, the rule will annually save hundreds of lives and billions in net
costs.

After more than a dozen years of delay, OSHA's life-saving silica dust standard is finally set to
take effect this year. More than two million workers in the United States are exposed to silica

4 Office of Management and Budget, Office of Information and Regulatory Affairs. (2011). 2011 Report to
Congress on the Benefits and Costs of Federal Regulations an Unfunded Mandales on State, Local, and {vibal
Intities. Available at: hitp //www. whitehouse. gov/sites/defauit/files/ombvinforeg/2011 cb/2011 cba_repont. pdf.
> National Council on Disability. (2007). The Impact of the Americans with Disabilities Act. Available al:
It/ ned. govipublications 2007/07262007.

© There arc important exceplions (o (he child labor prohibition; significant enforccment failures regarding the
minimium wage, child labor and length of work week (before time and a half compensation is mandated). But the
quality of improvement in American lives has nonctheless been dramatic. Lardner, J. (2011). Good Rules: 10 Stories
of Successful Regulation. Demos. Available at:

http:/Awvww demos.org/sites/defanti/files/publications/goodrules 1 11 pdf.

? See AFL-CIO. (2015, April.) Death on the Jab: The Toll of Neglect, p. 1. Available at:

htip/iwwiw aficio.org/content/download/154671/386844 1/DOTI20 1 5Finalncbug pdf. Mining deaths fell by half
shortly afler creation of the Mine Salety and Health Administration. Weceks, J. L., & Fox, M. (1983). Fatality ralcs
and regulatory policies in bituminous coal mining, United States, 1959-1981. dmerican journal of public health,
73(11), 1278.

¥ See 16 CFR 410-460.

? Sce Stiglitz, 1. E. (2010). Freefull: America, free markets, and the sinking of the world economy: WW Norton &
Co Inc.; Kuttner, R. (2008). The Squandering of America: how the failure of our politics undermines our prosperiny:,
Vintage.
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dust, especially construction workers and others who operate jackhammers, cut bricks or use
sandblasters. Inhaling the dust causes a variety of harmful effects, including lung cancer,
tuberculosis, and silicosis (a potentially fatal respiratory disease). The rule will reduce the
permissible exposure limit for silica to 50 micrograms per cubic meter (from the currently
allowed 100) over an 8-hour workday. “OSHA estimates that the proposed rule would prevent
between 579 and 796 fatalities annually—375 from non-malignant respiratory disease, 151 from
end-stage renal disease, and between 53 and 271 from lung cancer—and an additional 1,585
cases of moderate-to-severe silicosis annually.”""

The new standard requires employers to measure exposures, conduct medical exams for workers
with high exposures and train workers about the hazards of silica. It requires effective measures
to reduce silica exposure, which “can generally be accomplished by using common dust control
methods, such as wetting down work operations to keep silica-containing dust from getting into
the air, enclosing an operation (‘process isolation’), or using a vacuum to collect dust at the point
where it is created before workers can inhale it,”'" while giving businesses flexibility in choosing
appropriate control methods.

OSHA has long acknowledged that its current silica dust standard, adopted in 1971, is obsolete.'
The first concrete action it took to update the standard was in October 2003, when it convened a
small business panel to review its proposed rule. In 2011, OSHA submitted to Office of
Information and Regulatory Affairs (OIRA) a draft proposed rule to reduce exposure to deadly
silica dust. Although OIRA is supposed to complete reviews in three months, it took years for
OIRA to complete the review. No explanation for this delay ever emerged. After OIRA finally
released the rule, the rule remained stuck at OSHA. This inexcusable delay translates into the
needless deaths of roughly 12,000 people.

Silica-related disease is not evenly distributed across the U.S. population. As a result, the
benefits of the new rule most strongly will be felt among working class communities and
communities of color. In Michigan, studies show the incidence of silicosis in African Americans
is almost 6 times greater than that of Caucasians."® Latino workers now constitute 24 percent of
the workforce in foundries, and almost 26 percent of the workforce in construction, are
especially at risk for working jobs where silica dust exposure is paired with a lack of protection.

Industry has vociferously opposed the new silica standard, but costs to the average workplace
will be modest: about $1,200 for the average workplace and $550 for businesses with fewer than
20 employees. There is no question that the new standard is feasible: Japan and some Canadian
provinces have exposure limits half the level of the new OSHA standard.

1 QOSHA. (2013). Preliminary Economic Analysis and Initial Regulatory Flexibility Analysis: Supporting document
for the Notice of Proposed Rulemaking for Occupational Exposure to Crystalline Silica. Available at:

Ltpsy//www, osha, gov/silica/Silica PHA pdl.

T OSHA. OSHA's Proposed Crystalline Silica Rule: Overview, available at:

hitps:/www.osha gov/silica/facishects/OSHA_FS-3683 Sitica_Overvicw himl.

2 OSHA Occupational Exposure to Crystalline Silica. 75 Fed. Reg. 79.603 (2010, Dec. 20).

1 Roscnman, K. and Reilly, M.J. (2014, July 1). 2012 Annual Repori Tracking Silicosis and Other Work-Relaied
Lung Diseases in Michigan, Michigan Stalc Universily, available at:

htp:/www.ocm. msu.edw/vserfiles/file/Anmiat¥2 0Reports/Silica/20 1 2Silicosis_OccLungDisease AnnRpt.pdf.
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OSHA estimates the rule will provide average net benefits of about $2.8 to $4.7 billion annually
over the next 60 years (benefits calculated by assigning a dollar value to each anticipated life
saved and illness avoided).

II. Regulations are Economically Smart: Aggregate Data

Although most regulations do not have economic objectives as their primary purpose, in fact
regulation is overwhelmingly positive for the economy.

While regulators commonly do not have economic growth and job creation as a mission priority,
they are mindful of regulatory cost, and by statutory directive or on their own initiative typically
seek to minimize costs; relatedly, the rulemaking process gives affected industries ample
opportunity to communicate with regulators over cost concerns, and these concerns are taken
into account. To review the regulations actually proposed and adopted is to see how much
attention regulators pay to reducing cost and detrimental impact on employment. And to assess
the very extended rulemaking process is to see how substantial industry influence is over the
rules ultimately adopted—or discarded.

There is a large body of theoretical and non-empirical work on the cost of regulation, some of
which yields utterly implausible cost estimates. Most prominent in this regard is the report issued
by Nicole Crain and W. Mark Crain, consultants to the Small Business Administration Office of
Advocacy." This study is thoroughly discredited, but the study's groundless conclusions (that
regulation costs the U.S. economy $1.75 trillion annually, or more than $10,000 per small
business employee) continues to be cited too frequently in policy debates, often without
attribution to the original, discredited study. Crain and Crain attribute $1.236 trillion in costs to
“economic regulation.” This concept as employed by Crain and Crain includes a range of
clements that might properly be considered regulation, but which are not typically part of the
regulatory policy debate. This includes matters such as tariffs, antitrust policy, complexity of the
tax system, and ease of starting a new business,' a figure that is entirely derived from a
regression analysis correlating ratings on a World Bank “regulatory quality index” — which is
itself based on nothing more than survey data from businesses and other sources — and national
GDP per capita. It is remarkable enough to imagine that such a cross-cultural, international
regression analysis would yield such a robust result that it should meaningfully inform U.S.
policy; even more so, when it yields a total cost vastly out of line with other careful analysis, as
well as such unlikely findings as a correlation between increased education and reduced
economic growth. It turns out, as the Economic Policy Institute has shown, that with a more
complete set of data than used by Crain and Crain — but still using the same regression
equations — 1o statistical relationship between “regulatory quality” and GDP exists.'® Crain and
Crain also include a cost for tax compliance — not typically considered a “regulatory” cost —
which they pin at roughly $160 billion. A number of other fatal flaws bedevil the discredited

Y Crain, N. V., & Crain, W. M. (2010). The Impact of Regulatory Costs on Small Firms. Prepared for Small

Business Administration, Office of Advocacy. Available at: http:/Yarchive sha. goviadvo/esearch/rs37 ot pdf.
** Crain and Crain.

% 1rons, J., & Green, A. (2011, 19 July). Flaws Call For Rejecting Crain and Crain Model. Economic Policy

Institute. Retrieved 24 Febmary, 2012, from http://www.epi.org/page/~EPI_IssueBrief308.pdf.
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study.'” The Crain and Crain study is characteristic of other poorly constructed anti-regulatory
studies, which purport to tally costs of regulation but ignore benefits.

There is also a long history of business complaining about the cost of regulation—and predicting
that the next regulation will impose unbearable burdens.

e Bankers and business leaders described the New Deal financial regulatory reforms in
foreboding language, warning that the Federal Deposit Insurance Commission and related
agencies constituted “monstrous systems,” that registration of publicly traded securities
constituted an “impossible degree of regulation,” and that the New Deal reforms would
“cripple” the economy and set the country on a course toward socialism.'* In fact, those
New Deal reforms prevented a major financial crisis for more than half a century — until
they were progressively scaled back.

e Chemical industry leaders said that rules requiring removal of lead from gasoline would
“threaten the jobs of 14 million Americans directly dependent and the 29 million
Americans indirectly dependent on the petrochemical industry for employment.” In fact,
while banning lead from gasoline is one of the single greatest public policy public health
accomplishments, the petrochemical industry has continued to thrive. The World Bank
finds that removing lead from gasoline has a ten times economic payback.19

e Big Tobacco long convinced restaurants, bars and small business owners that smokefree
rules would dramatically diminish their revenue — by as much as 30 percent, according
to industry-sponsored surveys. The genuine opposition from small business owners —
based on the manipulations of Big Tobacco — delayed the implementation of smokefree
rules and cost countless lives. Eventually, the Big Tobacco-generated opposition was
overcome, and smokefree rules have spread throughout the country — significantly
lowering tobacco consumption. Dozens of studies have found that smokefree rules have
had a positive or neutral economic impact on restaurants, bars and small business.*

e Rules to confront acid rain have reduced the stress on our rivers, streams and lakes, fish
and forests.! Industry projected costs of complying with acid rain rules of $5.5 billion
initiallyz,zrising to $7.1 billion in 2000; ex-ante estimates place costs at $1.1 billion - $1.8
billion.

" Eisenbrey. R., & Shapiro. I (2011, August). Deconstructing Crain and Crain. Economic Policy Institute.
Retricved 24 February, 2012, (rom pip:/web.epi-data.orefiemp72 7/ issucBric(312-2 pdfll; lrons, ). and Green, A,
Flaws Call for Rejecting Crain and Crain Model.; Shapiro, 8. A., & Ruttenberg, R. (2011, February). The Crain and
Crain Report on Regulatory Costs. Cenler for Progressive Reform. Retrieved 24 February, 2012, from

bttp/wwew progressivereform org/articles/SRA_Regmlatory Costs Analvsis 1103 pdf; Copeland, C. W. (2011,
April 6). Analvsis of an Fstimate of the Total Costs of Federal Regulations. Congressional Rescarch Service.
Retrieved 24 Febmuary, 2012, from hitp://www progressiversfornorg/aticles/CRS_Criin and_Crain.pdf.

'8 Lincoln, T. (2011). Industry Repeats Ttself> The Iinancial Reform Fight. Public Citizen. Available at:

hitp:/fwww citiven.org/documents/industry-Repeais-lisel{pdl.

¥ Crowther, A. (2013). Regulation Issue: Industry s Complaints About New Rules Are Predictable — and Wrong.
p.8. Available at: hilp:/Awwow.citieen org/documents/regulation-i i complainis-report.pdl

* Regulation Issue: Industrv’s Complaints About New Rules Are Predictable — and ng. p.10.

2! Environmnenlal Protection Agency. Acid Rain in New England: Trends. Availablc at:

Ittp:/fwww epa. goviregionl /eco/acidrain/trends hitral.

> The Pew Environment Group. (2010, October). Industry Opposition to Govermment Regulation. Available at:
Bip/www poewenviromment.org/uploadedFiles/PEG/Publications/Fact_Shect/industry %20CIcans20Encray%e2Fa
cisheet.pdf.
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e In the case of the regulation of carcinogenic benzene emissions, “control costs were
estimated at $350,000 per plant by the chemical industry, but soon thereafter the plants
developed a new process in which more benign chemicals could be substituted for
benzene, thereby reducing control costs to essentially zero.”>

e The auto industry long resisted rules requiring the installation of air bags, publicly
claiming that costs would be more than $1000-plus for each car. Internal cost estimates
actually showed the projected cost would be $206.%* The cost has now dropped
significantly below that. The National Highway Traffic Safety Administration estimates
that air bags saved 2,300 lives in 2010, and more than 30,000 lives from 1987 to 2010.%

There is a long list of other examples from the last century — including child labor prohibitions,
the Family Medical Leave Act, the CFC phase out, asbestos rules, coke oven emissions, cotton
dust controls, strip mining, vinyl chloride®® — that teach us to be wary of Chicken Little
warnings about the costs of the next regulation.

The important lessons here are that impacted industries have a natural bias to overestimate costs
of regulatory compliance, and projections of cost regularly discount the impact of technological
dynamism. Indeed, regulation spurs innovation and can help create efficiencies and industrial
development wholly ancillary to its directly intended purpose.

In trying to get a handle on actual costs and benefits of regulation, much more informative than
the theoretical work, anecdotes and allegations is a review of the actual costs and benefits of
regulations — though even this methodology is significantly imprecise and heavily biased
against the benefits of regulation. Every year, the Office of Management and Budget analyzes
the costs and benefits of rules with significant economic impact. The benefits massively exceed
costs.

The principle finding of OMB's draft 2015 Report to Congress on the Benefits and Costs of
Federal Regulation is:

The estimated annual benefits of major Federal regulations reviewed by OMB from
October 1, 2004, to September 30, 2014, for which agencies estimated and monetized
both benefits and costs, are in the aggregate between $216 billion and $812 billion, while
the estimated annual costs are in the aggregate between $57 billion and $85 billion. These

= Shapiro, T, & Trons, J. (2011). Regulation, Employment. and the Fconomy: Fears of job loss are overblown.
Economic Policy Institute. Available at: hitp://www.epi.ore/files/201 1/BrielingPaper3ys. pdl.

24 Behr. P. (August 13, 1981). U.S. Memo on Air Bags in Dispute. Washington Post.

% National Highway Traflic Safely Administration. (2012). raffic Safety Facts: Occupant Protection. Available at:
http/www-nrd.nhtsa dot.gov/Pubs/811619 pdll

% Regulation Issue: ndustry’s Complaints Ahout New Rules Ave Prediciable  and Wrong; Hodges, H. (1997).
Falling Prices: Cost of Complying With Environmental Regulations Almost Always Less Than Advertised.
Economic Policy Institute. Availablc at: hitp://www.cpi.org/publication’bpa9 ; Shapiro, [, & Trons, J. (2011).
Regulation, KEmployment, and the Economy: Fears of job loss are overblown. Economic Policy Institute. Availablc
at: hitp:/Avww.eplorg/files/20 L 1/BriefingPaper305 pdf.
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ranges are reported in 2001 dollars and reflect uncertainty in the benefits and costs of
each rule at the time that it was evaluated.”’

In other words, even by OMB’s most conservative accounting, the benefits of major regulations
over the last decade exceeded costs by a factor of more than two-to-one. And benefits may
exceed costs by a factor of 15.

These results are consistent year-to-year as the following table shows.

Total Annual Benefits and Costs of Major Rules by Fiscal Year (billions of 2001 dollars)™®

Fiscal Year Number of Rules Benefits Costs
2001 12 22510278 9.9

2002 2 1.5t064 0.6t022
2003 6 1.6t04.5 191020
2004 10 8.8 t0 69.8 30t032
2005 12 2791t0178.1 431062
2006 7 2.5t05.0 1.1t0o 14
2007 12 28.6t0 1842 9.41010.7
2008 11 8610394 791092
2009 15 8.61t0289 371095
2010 18 18.61085.9 604t0124
2011 3 34310 98.5 5.0t010.2
2012 14 532t0114.6 14.8t0 19.5
2013 7 25.6t067.3 20t02.5
2014 13 81to189 2.5t03.7

The reason for the consistency is that regulators pay a great deal of concern to comparative costs
and benefits (even though there is, we believe, a built-in bias of formal cost-benefit analysis
against regulatory initiativelg). Very few major rules are adopted where projected costs exceed
projected benefits, and those very few cases typically involve direct Congressional mandates.

* Office of Management and Budget. Office of Information and Regulatory Affairs. (2015). Draft 2015 Report to
Congress on the Benefity and Costs of Federal Regulations an Unfimded Mandates on State, Local, and Tribal
Entities. pp.1-2. Available at:

https:/fwww. whitchouse, gov/sites/defanitfiles/omb/inforcg/2015 ch/draft 2013 _cost bencfit_reportpdf.

** Office of Management and Budget, Office of Information and Regulatory Affairs. (2013). Draft 2015 Report to
Congress on the Benefits and Costs of Federal Regulations an Unfunded Mandates on State, Local, and Tribal
Entities. Table 1-4, pp. 20-21. Available at:

hitps://www whitehouse, gov/sites/defanlvfiles/ombiinforeg/2013 ch/draft 2013 cost benefit reportpdf.. : 2001-
2004 data from: Office of Management and Bugdget, Office of Information and Regulatory Alfairs. (2011), 2071
Report to Congress on the Benefits and Costs of ['ederal Regulations an Unfiunded Mandates on State, Local, and
Tvibal Kntities. Table 1-3, p. 19-20. Available at:

http/iwany whitehouse. pov/sites/defanitfiles/owb/inforez/2011_cb/2011 cba_ report pdf.

= See, e.g., Shapiro, 8. ct al., CPR Comments on Drafi 2010 Report fo Congress on the Benefits and Cosis of
Federal Regulations 16-19 (App. A, P C.) (2010), Available at:

httpiwww progressivereform org/articles/2010 CPR_Comments OMB Report.pdf ; Steinzor. R. et al., (PR
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It should also be noted that relatively high regulatory compliance costs do not necessarily have
negative job impacts; firm expenditures on regulatory compliance typically create new jobs
within affected firms or other service or product companies with which they contract.

Moreover, the empirical evidence also fails to support claims that regulation causes significant
job loss. Insufficient demand is the primary reason for layofts. In extensive survey data collected
by the Bureau of Labor Statistics, employers cite lack of demand roughly 100 times more
frequently than government regulation as the reason for mass layoffs!m (Unfortunately, in
response to budget cuts, the BLS ceased producing its mass layoff report in 2013.)

Reason for layoff: 2008-2012"'

2008 2009 2010 2011 2012
Business Demand 516,919 824,834 384,564 366,629 461,328
Governmental 5,505 4,854 2,971 2,736 3,300
regulations/intervention

It is also the case that firms typically innovate creatively and quickly to meet new regulatory
requirements, even when they fought hard against adoption of the rules.*” The result is that costs
are commonly lower than anticipated.

I11. Regulations Are Economically Smart: Case Studies

A. Job-destroying regulatory failure and the Great Recession

Missing from much of the current policy debate on jobs and regulation is a crucial, overriding
fact: The Great Recession and ongoing weakness in the jobs market and national economy are a
direct result of too little regulation and too little regulatory enforcement. The costs of this set of
regulatory failures are staggeringly high, and far outdistance any plausible story about the “cost”
of regulation.

Comments on Draft 2009 Report to Congress on the Benefits and Costs of Federal Regulations 16-19 (App. A, PL
C.) (2009). Available at: http//www.progressivereformorg/articles/2009 _CPR_Comuments OMB_Report.pdf.

2 U.S. Department of Labor, Burcau of Labor Siatistics. (2012, November). Fxtended Mass Layoffs in 2011. Table
3. Reason for lavoff: extended mass lavoff events. separations, and initial claimants for unemplovment insurance,
private nonfarm sector, 2009-2011. Available at: hitp://www.bls. gov/mis/misreport1039.pdf.

*'U.S. Departnient of Labor, Bureau of Labor Statistics. (2012, November). #xtended Mass Lavaffs in 2011, Table
3. Reason for layoff: extended mass layoff events, separations, and initial claimants for unemplovment insurance,
privale nonfarm sector, 2010-2012. Available at: hitp://wiww bis gov/mls/mlsreporti¢43 pdl. U.S. Departnent of
Labor, Bureau of Labor Statistics. (2013, September). Lxtended Mass Lavoffs in 201 1. Table 4. Reason for lavoff:
extended mass layo[f events, separations, and initial elaimants for unemplovment insurance, private nonfarm sector,
2009-2011. Available at: http:/www bls. gov/mls/misteport1039.pdf ; U.S. Department of Labor. Bureau of Labor
Statistics. (2011, November). Fxtended Mass LavofJs in 2010. Table 6. Reason for layo[f: extended mass layvoff
events, separations, and initial claimants for unemploviment insurance, private nonfarm sector, 2008-2010.
Available at: hilp://www.bls.goy/mis/misreport1038.pdl.

*2 Mowzoon, N., & Lincoln, T. (2011). Regulation: The Unsung Hero in American fimovation. Public Citizen,
Available at: btip:/fwww.citizen org/documents/regulation-inuovation.pdf.
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A very considerable literature, and a very extensive Congressional hearing record, documents in
granular detail the ways in which regulatory failure led to financial crash and the onset of the
Great Recession. “Widespread failures in financial regulation and supervision proved devastating
to the stability of the nation's financial markets,” concluded the Financial Crisis Inquiry
Commission ™ “Deregulation went beyond dismantling regulations,” notes the Financial Crisis
Inquiry Commission. “[I]ts supporters were also disinclined to adopt new regulations or
challenge industry on the risks of innovations.”**

The regulatory failures were pervasive, the Financial Crisis Inquiry Commission concluded:

The sentries were not at their posts, in no small part due to the widely accepted faith in
the self-correcting nature of the markets and the ability of financial institutions to
effectively police themselves. More than 30 years of deregulation and reliance on self-
regulation by financial institutions, championed by former Federal Reserve Chairman
Alan Greenspan and others, supported by successive administrations and Congresses, and
actively pushed by the powerful financial industry at every turn, had stripped away key
safeguards, which could have helped avoid catastrophe. This approach had opened up
gaps in oversight of critical areas with trillions of dollars at risk, such as the shadow
banking system and over-the-counter derivatives markets. In addition, the government
permitted financial firms to pick their preferred regulators in what became a race to the
weakest supervisor.

A sampling of the very extensive regulatory failures that contributed to the crisis include:

Failure to stop toxic and predatory mortgage lending that blew up the housing
bubble, Concludes the Financial Crisis Inquiry Commission: “The prime example is the
Federal Reserve's pivotal failure to stem the flow of toxic mortgages, which it could have
done by setting prudent mortgage-lending standards. The Federal Reserve was the one
entity empowered to do so and it did not”* Regulators failed almost completely to use
then-existing authority to crack down on abusive lending practices. The Federal Reserve
took three formal actions against subprime lenders from 2002 to 2007.% The Office of
Comptroller of the Currency, with authority over almost 1,800 banks, took three
consumer-protection enforcement actions from 2004 to 2006.%

Repeal of the Glass-Steagall Act. The Financial Services Modernization Act of 1999

** Financial Crisis Inquiry Commission. (2011). The Financial Crisis Inquiry Report: Final Report of the National
Commission on the Canses of the Financial and I'conomic Crisis in the United States. Washington, D.C.:
Government Printing Olfice. p. 30.

* The Financial Crisis Inquiry Report. p. 53.

> The Financial Crisis Inquiry Report. p. xvii.

* Tyson, .. Torres, C.. & Vekshin, A. (2007. March 22). Fed Says It Could Have Acted Sooner on Subprime Rout.
Bloomberg. Available at:

hitp:/Awww bloomberg comvapps/news?pid=newsarchivedesid=al KbeMbvliA&refer=hosoe.

> Torres, C., & Vckshin, A. (2007, March 14). Fed, OCC Publicly Chastised Few Lenders During hoom.
Bloomberg. Available at:

http:/Avwv bloomberg. conyapps/news'pid=news
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formally repealed the Glass-Steagall Act of 1933 (also known as the Banking Act of
1933) and related laws, which prohibited commercial banks from offering investment
banking and insurance services. The 1999 repeal of Glass-Steagall helped create the
conditions in which banks created and invested in creative financial instruments such as
mortgage-backed securities and credit default swaps, investment gambles that rocked the
financial markets in 2008. More generally, the Depression-era conflicts and consequences
that Glass-Steagall was intended to prevent re-emerged once the Act was repealed. The
once staid commercial banking sector quickly evolved to emulate the risk-taking attitude
and practices of investment banks, with disastrous results. “The most important
consequence of the repeal of Glass-Steagall was indirect—it lay in the way repeal
changed an entire culture,” notes economist Joseph Stiglitz. “When repeal of Glass-
Steagall brought investment and commercial banks together, the investment-bank culture
came out on top. There was a demand for the kind of high returns that could be obtained
only through high leverage and big risk taking.™**

Unregulated Financial Derivatives. The 2008 crash proved Warren Buffet's warning
that financial derivatives represent “weapons of mass financial destruction” to be
prescient.”” Financial derivatives amplified the financial crisis far beyond the troubles
connected to the popping of the housing bubble. AIG made aggressive bets on credit
default swaps (CDSs) that went bad with the housing bust, and led to a taxpayer-financed
rescue of more than $130 billion. AIG was able to put itself at such risk because its CDS
business was effectively subject to no governmental regulation or even oversight. That
was because first, high officials in the Clinton administration and the Federal Reserve,
including SEC Chair Arthur Levitt, Treasury Secretary Robert Rubin, Deputy Treasury
Secretary Lawrence Summers and Federal Reserve Chair Alan Greenspan, blocked the
Commodity Futures Trading Commission (CFTC) from regulating financial derivatives;*’
and second, because Congress and President Clinton codified regulatory inaction with
passage of the Commodity Futures Modemization Act, which enacted a statutory
prohibition on CFTC regulation of financial derivatives.

The SEC's Voluntary Regulation Regime for Investment Banks. In 1975, the SEC's
trading and markets division promulgated a rule requiring investment banks to maintain a
debt-to-net capital ratio of less than 12 to 1. It forbade trading in securities if the ratio
reached or exceeded 12 to 1, so most companies maintained a ratio far below it. In 2004,
however, the SEC succumbed to a push from the big investment banks—Iled by Goldman

¥ Stiglitz, J. (2009). Capitalist fools. Vanity Fair, 51(1).

 Buffett, W. (2003). Report to Shareholders, February 21, 2003, Berkshire Hathaway. Availablc at:

http:/Avww berkshirehathaway. comdletiers/2002ndEpdf.

0 After the collapse of Long-Term Capital Management, Born issued a new call to regulate financial derivatives.
“This episode should serve as a wake-up call about the unknown risks that the over-the-counter derivatives market
may pose to the U.S. econony and to financial stability around the world.” Born told the House Banking Committee
two days later. It has highlighted an immediatc and pressing need to address whether there arc unacecplable
regulatory gaps relating to hedge funds and other large OTC derivatives market participants.” But what should have
been a moment of vindication for Born was swepl aside by her adversarics, and Congress cnacied a six-month
moratorium on any CFTC action regarding derivatives or the swaps market. In May 1999, Bom resigned in
frustration. Bom, B. (1998). Testimony of Brooksley Born, Chairperson, Commaodity Futures Trading Commission
Concerning Long-1erm Capilal Management Before the U.S. House of Representatives Commiltee on Banking and
Financial Services. Available at: hitp://www clic.zov/opa/speeches/opabom-35 him.

11



75

Sachs, and its then-chair, Henry Paulson—and authorized investment banks to develop
their own net capital requirements in accordance with standards published by the Basel
Committee on Banking Supervision. This essentially involved complicated mathematical
formulas that imposed no real limits, and was voluntarily administered. With this new
freedom, investment banks pushed borrowing ratios to as high as 40 to 1, as in the case of
Merrill Lynch. This super-leverage not only made the investment banks more vulnerable
when the housing bubble popped, it enabled the banks to create a more tangled mess of
derivative investments—so that their individual failures, or the potential of failure,
became systemic crises. On September 26, 2008, as the crisis became a financial
meltdown of epic proportions, SEC Chair Christopher Cox, who spent his entire public
career as a deregulator, conceded “the last six months have made it abundantly clear that
voluntary regulation does not work.”™

Poorly Regulated Credit Ratings Firms. The credit rating firms enabled pension funds
and other institutional investors to enter the securitized asset game, by attaching high
ratings to securities that actually were high risk—as subsequent events revealed. The
credit ratings firms have a bias toward oftering favorable ratings to new instruments
because of their complex relationships with issuers,* and their desire to maintain and
obtain other business dealings with issuers. This institutional failure and conflict of
interest might and should have been forestalled by the SEC, but the Credit Rating
Agencies Reform Act of 2006 gave the SEC insufficient oversight authority. In fact,
under the Act, the SEC was required to give an approval rating to credit ratings agencies
if they adhered to their own standards—even if the SEC knew those standards to be
flawed.

The regulatory failure story can perhaps be summarized as follows: Financial deregulation and
non-regulation created a vicious cycle that helped inflate the housing bubble and an
interconnected financial bubble. Weak mortgage regulation enabled the spread of toxic and
predatory mortgages that helped fuel the housing bubble. Deregulated Wall Street firms and big

" Faoila, A, Nakashima, E., & Drew, J. (2008, Oclober 15). What Went Wrong. The Washington Post. Available at:
www. washingtonpost.com/wp-dvo/content/storv/2008/10/14/ST200810 1403344 huml.

2 The CEQ of Moody's reporicd in a confidential presentation that his company is “continually ‘pitched’ by bankcrs™”
for the purpose of receiving high credit ratings and that sometimes “we 'drink the Kool-Aid."* A former managing
director of credit policy at Moody's Iestified before Congress that, “Originators of siructured sccuritics |c.g., banks|
typically chose the agency with the lowest standards,” allowing banks to engage in “rating shopping” until a desired
credit rating was achicved. The agencics made millions on mortgage-backed sccuritics ratings and, as one member
of Congress said, “sold their independence to the highest bidder.” Banks paid large sums to the ratings companies
for advice on how to achicve the maximum, highest quality rating. “Let's hope we are all wealthy and retired by the
time this house of cards falters,” a Standard & Poor's employee candidly revealed in an internal email obtained by
congressional investigators.

Other evidence shows thal the firms adjusted ratings oul of [ear of losing cuslomers. For example, an
internal email between senior business managers at one of the three ratings companies calls for a “meeting” to
“discuss adjusling criteria for rating CDOs |collateralized debt obligations| of real estale asscts this week because of
the ongoing threat of losing deals.” In another email. following a discussion of a competitor's share of the ratings
markel, an cmployce of the same firm states that aspeels ol the firm's ratings methodology would have to be
revisited in order to recapture market share from the competing firm.

Sec Weissman, R., & Donahuc, J. (2009, March). Sold Qut: ITow Wall Sireet and Washington Betrayed
America. Essential Information and Consumer Education Foundation. Available at:
http:/wallstieetwatch org/reponts/sold_out pdf.
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banks exhibited an insatiable appetite for mortgage loans, irrespective of quality, thanks to
insufficiently regulated securitization, off-the-books accounting, the spread of shadow banking
techniques, dangerous compensation incentives and inadequate capital standards. Reckless
financial practices were ratified by credit ratings firms, paving the way for institutional funders
to pour billions into mortgage-related markets; and an unregulated derivatives trade offered the
illusion of systemic insurance but actually exacerbated the crisis when the housing bubble
popped and Wall Street crashed.

The regulatory failure-enabled Great Recession cost the U.S. economy a staggering amount, on
the order of $20 trillion.

To prevent the collapse of the financial system, the federal government provided
incomprehensibly huge financial supports, far beyond the $700 billion in the much-maligned
Troubled Assets Relief Program (TARP). The Special Inspector General for the Troubled Assets
Relief Program (SIGTARP) estimated that “though a huge sum in its own right, the $700 billion
in TARP funding represents only a portion of a much larger sum—estimated to be as large as
$23.7 trillion—of potential Federal Government support to the financial system.”** Much of this
sum was never allocated, and most of the TARP funds were paid back. However, the regulatory
reform policy debate should acknowledge that such unfathomable sums were put at risk thanks to
regulatory failure.

Even more significant, however, are the actual losses traceable to the regulatory failure-enabled
Great Recession. These losses are real, not potential; they are at a comparable scale of more than
$20 trillion; they involve an actual loss of economic output, not just a reallocation of resources;
and they have imposed devastating pain on families, communities and national well-being.

A GAO study found that “[t]he 2007-2009 financial crisis, like past financial crises, was
associated with not only a steep decline in output but also the most severe economic downtum
since the Great Depression of the 1930s.”* Reviewing estimates of lost economic output, GAO
reported that the present value of cumulative output losses could exceed $13 trillion.*
Additionally, GAO found that “households collectively lost about $9.1 trillion (in constant 2011
dollars)jsn national home equity between 2005 and 2011, in part because of the decline in home
prices.”

* Special Tnspector General for the Troubled Asscls Reliel Program (STGTARP) (2009, July 21.) Quarterly Report
to Congress. p. 129. Available at:

http://www sigtarp. gov/Ouancriy%20Reports/July 2009 Quarierly Report_to Congress.pdf.

" U.S. Governmient Accountability Office. (2013, Jan. 13). Financial Crisis Losses and Potential Impacrs of the
Dodd-Frank Act. p. 12. Available at: hitp//www.gao gov/products/GAO-13-180.

" Financial Crisis Losses and Potential Impacts of the Dodd-Frank Act. p. 16.

“ Financial Crisis Losses and Potential Impacis of the Dodd-Irank Act. p. 21. There is necessarily a significant
amount of uncertainty around such analyscs. Other estimates have placed the loss somewhat lower. A recent
Congressional Budget Office study estimates the cumulative loss from the recession and slow recovery at $5.7
trillion.” (Congressional Budget Office. 2012, The Budget and Feonomic Qutlook: Fiscal Years 2012 10 2022, p.
26.) One complicating issue is determining which losses should be attributed to the recession and which to other
issucs. For ecxample, GAO nolcs, “analy~ing the peak-to-trough changes in cerfain measures, such as home prices,
can overslale the impacts associaled with the crisis, as valuations before the crisis may have been inflated and
unsustainable. ** Financial Crisis Losses and Potential Impacts of the Dodd-Frank Act. p. 17.
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The recession threw millions out of work, and left millions still jobless or underemployed. “The
monthly unemployment rate peaked at around 10 percent in October 2009 and remained above 8
percent for over 3 years, making this the longest stretch of unemployment above 8 percent in the
United States since the Great Depression,” GAO noted. ¥’

The economic impact on families is crushing, even leaving aside social and psychological
consequences. “Displaced workers—those who permanently lose their jobs through no fault of
their own—often suffer an initial decline in earnings and also can suffer longer-term losses in
earnings,” reports GAO. For example, one study found that workers displaced during the 1982
recession earned 20 percent less, on average, than their non-displaced peers 15 to 20 years
later.* Thanks to lost income and especially collapsed housing prices, families have seen their
net worth plummet. According to the Federal Reserve's Survey of Consumer Finances, median
housegold net worth fell by $49,100 per family, or by nearly 39 percent, between 2007 and
2010.

The foreclosure crisis stemming from the toxic brew of collapsing housing prices, exploding and
other unsustainable mortgages and high unemployment has devastated families and communities
across the nation.>

The financial crash and Great Recession is also, not so incidentally, the primary explanation for
historically high federal deficits. Reports GAO:

From the end of 2007 to the end of 2010, federal debt held by the public increased from
roughly 36 percent of GDP to roughly 62 percent. Key factors contributing to increased
deficit and debt levels following the crisis included (1) reduced tax revenues, in part
driven by declines in taxable income for consumers and businesses; (2) increased
spending on unemployment insurance and other nondiscretionary programs that provide
assistance to individuals impacted by the recession; (3) fiscal stimulus programs enacted
by Congress to mitigate the recession, such as the American Recovery and Reinvestment
Act of 2009 (Recovery Act); and (4) increased government assistance to stabilize
financial institutions and markets.”*

There are, to be sure, dissenting views to narratives that place regulatory failure at the core of the
explanation for the Great Recession and financial crisis. Perhaps the most eloquent version of
this dissent is contained in the primary dissenting statement to the Financial Crisis Inquiry
Commission.

The dissent explained that “we ... reject as too simplistic the hypothesis that too little regulation
caused the Crisis,”** arguing that the asmount of regulation is an imprecise and perhaps irrelevant
metric. This is a reasonable position (and it applies equally to those who complain about “too

" Financial Crisis Losses and Potential Impacts of the Dodd-Frank Act. pp. 17-18.

*® Financial Crisis Losses and Potential Impacts of the Dodd-Frank Act. pp. 18-19.

m Ciled in Financial Crisis Losses and Potential Impacts of the Dodd-Frank Act. p. 16.

* Financial Crisis Losses and Potential Impacts of the Dodd-Frank Act. pp. 23-24.

*L Financial Crisis Losses and Potential Impacts of the Dodd-Frank Act. p. 26.

> The Financial Crisis Inquiry Report. (Dissenting Views By Kcith Hennesscy, Douglas Holtz-Eakin, and Bill
Thomas.) p. 414.
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much” regulation); what matters is the quality of regulation—both the rules and standards of
enforcement.

The FCIC dissent began its explanation for the financial crisis with the creation of a credit
bubble and a housing bubble, which it argued laid the groundwork for a financial crisis thanks to
a series of other, interconnected factors, including the spread of nontraditional mortgages,
securitization, poor functioning by credit rating tirms, inadequate capitalization by financial
firms, the amplitfication of housing bets through use of synthetic credit derivatives, and the risk
of contagion due to excessive interconnectedness.

However, to review this list is to see how the FCIC dissent also implicitly argued that the crisis
can be blamed in large part on regulatory failure. For all of these factors should have been tamed
by appropriate regulatory action.

The Congressional response to the financial crisis, of course, was passage of the Dodd-Frank
Act. Few people are entirely satisfied with the Dodd-Frank legislation—Public Citizen is highly
critical of a number of important omissions—but the Act does include an array of very important
reforms that will make our financial system fairer and more stable, if properly implemented
through robust rulemaking.

B. Consumer Savings from Regulation

Many significant rules obtain dramatic savings for society and consumers. Some of these prevent
consumer rip-ofts; others introduce economic efficiencies that benetit consumers.

Examples include:

Fuel and energy efficiency standards. Forcing car and equipment makers to adopt more energy
efficient technologies yields enormous savings for consumers, including small business and
industrial consumers. Pursuant to the Energy Policy and Conservation Act, the Energy
Independence and Security Act and the Clean Air Act, the National Highway Safety and
Transportation Agency and the Environmental Protection Agency have proposed new
automobile and vehicular fuel efficiency standards. The new rules, on an average industry fleet-
wide basis for cars and trucks combined, establish standards of 40.1 miles per gallon (mpg) in
model year 2021, and 49.6 mpg in model year 2025. The agencies estimate that fuel savings will
far outweigh higher vehicle costs, and that the net benefits to society from 2017-2025 will be in
the range of $311 billion to $421 billion. The auto industry was integrally involved in the
development of these proposed standards, and supports their promulgation.

Similarly, pursuant to the Energy Security and Independence Act, the Department of Energy has
proposed energy efficiency standards for a range of products, including Metal Halide Lamp
Fixtures, Commercial Refrigeration Equipment, and Battery Chargers and External Power
Supplies, Walk-In Coolers and Walk-In Freezers, Residential Clothes Washers.>* The

* List of Regulalory Actions Currenily Under Review. Available at:
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Department of Energy estimates the net savings from implementation of the Energy Security and
Independence Act to be $48 billion - $105 billion (in 2007 dollars).*

Generic competition for prescription medicines. Regulations facilitating effective
implementation of the Drug Price Competition and Patent Term Restoration Act of 1984
(“Hatch-Waxman™) have saved money for consumers by facilitating generic competition for
medicines.” Generics now make up approximately 85 percent of the pharmaceutical market by
volume, and save hundreds of billions of dollars annually as compared to brand-name costs;
savings over the last 10 years total more than $1.6 trillion as compared to brand-name costs.*®

New regulations to promote generic competition could save consumers still more. An overlooked
component of the Affordable Care Act was the creation of a process for the Food and Drug
Administration to grant regulatory approval for generic biologic pharmaceutical products—
essentially generic versions of biotech medicines. Because the molecular composition of biologic
drugs is more complicated than traditional medicines, FDA had adopted the position that, with
some exceptions, it could not grant regulatory approval for biologics under its previously
existing authority. In an important provision of the Affordable Care Act—supported by the
biotech industry—FDA was explicitly granted such authority. The provision wrongly grants
extended monopolies to brand-name biologic manufacturers, but belated generic competition is
better than none. Implementation of the new regulatory pathway for biogenerics, however,
depends on issuance of rules by the FDA. Biogeneric competition will save consumers and the
government billions of dollars annually.”’

The Clean Power Plan. In August 2015, the EPA finalized its first-ever rule to curb carbon
pollution, known as the Clean Power Plan.**

Climate change is already harming consumers, and particularly vulnerable populations,” and its
effects will worsen without prompt, assertive action. One type of damage involves infrastructure,
property, and the economy:

e More extreme weather, such as hurricanes, heavy precipitation and flooding, threatens
critical infrastructure. All consumers will bear the cost of repairs through higher taxes
and market prices.”’

* U.S. Department of Energy. (2007). Energy Independence and Security Act of 2007 Preseribed Standards.
Available at: htp://wwwl.cere.cncrgy. gov/buildings/appliance standards/my/eisa2067 bl

* D. E. (2003). Drug Price Competition and Patent Term Restoration Act of 1984 (Hatch-Waxman Amendments).
Statement before the Scnate Committee on the Judiciary. Available at:

bttp /e fda ov/newsevents/testimonyaicml 15033 hem.

> Generic Pharmaceutical Association. (2013). Generic Drug Savings in the United States. Available at:
iip/www, ephaonline oro/media/wy siwye/PDEF/GPBA _Savings Report 2615 pdf.

*" See Weissman, R. and Brennan, H. (2014, December 18) Competition Inhibitors: How Biologics Makers are
Leveraging Political Power (o AMainiain AMdonopolies and Keep Prices Sky-11igh. Available at:

http:/Avwiy citizen org/dociunents/report-biologics-industry -leveragos-political -power-to-maintain-monopolies-and-
inflaic-prices.pdl.

*FEPA. Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Unifs,
Proposed Rule, 80 FED. REG. 64,661 (Ocl. 23, 2015).

* U.S. Global Change Rescarch Program, {lighlights of Climate Change Impacts in the United States: The Third
National Climate Assessment, 34, 39 (2014).
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¢ Droughts and downpours are diminishing water supply and water quality.®!
o Extreme weather, increased weeds, pests and disease, and increased demand for energy
and water threaten agriculture, decreasing food security and raising food prices.”

Climate change also endangers human health:

e Extreme heat events cause spikes in deaths from heat stroke and cardiovascular and
respiratory disease.”

e Reduced air quality increases respiratory problems like allergies and asthma, leading to
more emergency room visits and premature deaths.**

e Higher temperatures result in more diseases transmitted by insects, food and water.®

The Clean Power Plan will help avert all of these threats, albeit insufficiently.

Moreover, because the EPA plan curbs electric generation from the country’s dirtiest power
plants, it will reduce emissions of not just carbon dioxide, but also pollutants like sulfur dioxide,
nitrogen oxides, mercury and hydrogen chloride.*® For this reason, it will also provide significant
health benefits. A recent study of a scenario similar to the EPA plan found that each year it
would prevent 3,500 premature deaths.®’

Climate change is a global challenge, and the Clean Power Plan does far too little even to reduce
U.S. greenhouse gas emissions. But the Clean Power Plan makes progress. The EPA estimates
that the Clean Power Plan will cost just $5.5 to $8.8 billion per year, in exchange for $32 to $93
billion in benefits.*® In other words, the rule will contribute $26 billion to $84 billion to the
economy per year—or $260 billion to $840 billion over 10 years. After 10 years, the vast
majority of the rule’s costs will have been incurred, but many of its benefits will continue in
perpetuity.

But the benefits of the Clean Power Plan are not limited to reducing harm from climate change.
The Clean Power Plan will affirmatively lower consumer energy costs. Detractors often argue

" 1U.8. Global Change Rescarch Program, Llighlights of Climate Change Impacts in the United States: The Third
National Climate Assessment, 12-13, 3841 (2014).

L U.S. Global Change Rescarch Program, {lighlights of Climate Change Impacts in the United States: The Third
National Climate Assessment, 13, 42-45 (2014).

% U.S. Global Change Rescarch Program, lighlights of Climate Change Tmpacis in the United States: The Third
National Climate Assessment, 13, 42-45 (2014).

% U.8. Global Change Rescarch Program, Highlights of Climate Change Impacts in the United States: The Third
National Climate Assessment, 9, 36 (2014).

%17.8. Global Change Research Program, Highlights of Climate Change Impacts in the United States: The Third
National Climale Assessment, 34-36 (2014).

% U.S. Global Change Research Program, Highlights of Climate Change Impacts in the United States: The Third
National Climale Assessment, 34, 36-37 (2014).

 EPA. Regulatory Impact Analysis for the Proposed Carbon Pollution Guidelines for Existing Power Plants and
FEmission Standards for Modified and Reconstructed Power Plants, ES-9-10 (2014).

 Schwartz, J. et. al. Health Co-Benefits of Carbon Standards for Existing Power Plants. 3 (2014), available at:
http://pubc.it/Trmbw2]J.

“® Environmenlal Protection Agency, Carhon Pollution Kmission Guidelines for Fxisting Slationary Sources:
Electric Utility Generating Units; Proposed Rule, June 18, 2014, 79 Fed. Reg. at 34,943-44.
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that the EPA proposal will raise electricity rates. That claim focuses on the wrong question from
the standpoint of electricity customers. For consumers focused on costs, the key question is what
effect the Clean Power Plan will have on what they actually pay, which means their electricity
bills. Although the retail price of electricity will rise modestly under the Clean Power Plan
compared to a business-as-usual scenario, at least according to the EPA’s excessively
conservative assumptions, the rule also will spur improvements in energy efficiency so that
people use less electricity. The net result is that electricity bills will fall, not rise.

The EPA estimates that, in addition to mitigating climate change and boosting public health, the
Clean Power Plan will lower electricity bills nationwide by 7.0 to 7.7 percent by 2030 compared
to a business-as-usual scenario, again using conservative assumptions."g A Public Citizen
analysis shows that consumer electricity bills will fall in every state by 2030, again using the
same overly conservative assumptions adopted by the EPA.”

C. Boosting Wages through Regulation

Through implementation of the Fair Labor Standards Act (FLSA), anti-discrimination law and
other statutes, regulation has long played a key role in raising workers” wages and ensuring
workplace fairness.

Two new regulatory initiatives illustrate how regulations continue to play a key role in raising
American workers” wages.

Overtime Rule. The Labor Department’s proposed overtime rule would modernize outdated
standards related to overtime pay. Pursuant to the FLSA, it has long been a central tenet of
American workplaces that employees are entitled to time-and-a-half pay for overtime — more
than 40 hours of work in a single week. This rule has ensured workers are fairly compensated
when required to work long hours; protected workers from unreasonably long work weeks by
providing premium payments for overtime; and increased employment levels by spreading
available work. Its purpose and effect is summed up by the notion “a fair day’s pay for a fair
day’s work.”

The time-and-a-half requirement does not apply to executive, administrative and professional
(“white collar”) employees who meet certain minimum tests, including a salary level test. The
current salary level threshold for an exempt determination, established in 2004, is $23,660, a
level that leaves the vast number of white collar employees in the non-exempt category,
excluding many low-level white-collar employees from vital overtime protections, and forcing
many to toil extended hours for what amounts to very low hourly wages.

The new overtime rule proposed to set the salary test at the 40™ percentile of eamnings for full-
time salaried workers (347,892 in 2013). The Labor Department estimates its new rule will
expand the universe of non-exempt employees — those entitled to overtime pay — by 4.1 million
in its first year of implementation, and between 5.1 and 5.6 million workers in the tenth year of

fq EPA, Regulatory Impact Analysis for the Clean Power Plan Final Rule. 3-40 (2015)
" Arkush, D. (2015, November), Clean Power, Clean Savings, Public Citizen, Availablc al:
Hitp:/www citizenuorg/documents/Clean-Power-Clear-Suvings-Report-November-20 15 pdf.
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implementation. This translates into increased worker wages of roughly $1.2 billion a year — not
a net cost to the economy, simply a transfer from employers to workers.”'

Pay Data Reporting. To make progress in reducing the ongoing pay gap between women and
men workers, the Equal Employment Opportunity Commission (EEOC) is proposing to expand
its data collection on wages paid by gender, race and ethnicity. Firms with fewer than 100
employees would be exempt from the new data reporting requirement, which merely requires
reporting of data that employers typically already collect.

The EEOC proposal imposes no new substantive requirements on employers, but the simple act
of data reporting is expected to reduce discrimination, making workplaces fairer and raising
wages especially for women workers. As the EEOC notes, “The new pay data would provide
EEOC and the Office of Federal Contract Compliance Programs (OFCCP) of the Department of
Labor with insight into pay disparities across industries and occupations and strengthen federal
efforts to combat discrimination. This pay data would allow EEOC to compile and publish
aggregated data that will help employers in conducting their own analysis of their pay practices
to facilitate voluntary compliance. The agencies would use this pay data to assess complaints of
discrimination, focus agency investigations, and identify existing pay disparities that may
warrant further examination.””

IV. Regulation to assist small business and promote competitive markets

Much of the regulatory policy debate in recent years has misleadingly focused on the impact of
regulation on small business, with regulation critics claiming that regulation poses unreasonable
burdens on small business. In surveys and poll data, small businesses generally do not agree with
their purported advocates. They cite inadequate demand and economic uncertainty as their
biggest problems.”™ And regulatory law is replete with special and intentional protections for
smaller firms, which are exempt from many rules, including in many of the cases noted in this
testimony.

What has been missing from the regulatory policy debate is a focus on the ways that regulation
does—or should—assist small business and start-ups in creating a level playing field.

First, as a preliminary matter in this area, policymakers concerned about aiding small business
might fruitfully focus on the issue of regulatory compliance. Small firms may on occasion have
difficulty discerning what standards apply to them and what they must do to meet their
obligations under various rules. There may be value in legislation encouraging agencies to

! Department of Labor. Defining and Delimiting the Exemptions for Executive, Adminiswrative, Prafessional,
Qutside Sales and Computer Fmployees: Proposed Rule. Available at:

Litp/ivwww dol.sov/whd/overiime/uprin 201 5/0t-nprn pdl.

** Equal Employment Opportunity Commission. (2016, JTanuary 29). EEOC Announces Proposed Addition of Pay
Data to Annual EEO-1 Reports. Available at: hifp://wwyw.ceoc.goviceoe/newsroom/releasc/1-29-16.clm.

"* Small Business Majority. (2011). Opinion Survey: Small Business owners Believe National Standards Supporting
Fnergy Innovation Will Increase Prosperity for Small Firms. Available at:

http:/fsmalibusinessmajority. orglenergy/pdfy/Clean Energy Report 092011 pdf. Similarly. ina 2011 informal
survey, McClatchy/Tribune News Service [ound no business owners complaining about regulation. Hall, K. G.
(2011, 1 Scptember). Regulations, taxes aren't killing small business, owners sav. McClatchy Newspapers.
Available at: http://www meclatchvde.com/201 1/09/01/122865/regmlations- taxes-areni-killing htral
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conduct more outreach, education and compliance assistance to small businesses on their
regulatory obligations. Agencies with Small Business Ombudsman offices could be tasked with
ensuring that those offices are conducting effective regulatory outreach and education to small
businesses. “Best practices” guidelines for federal agencies could be established, including those
with Small Business Ombudsman offices, to follow when working to ease regulatory compliance
for small businesses.

A larger area of Congressional focus should aim to address the problem that leading sectors of
the economy are highly concentrated, and that widespread anti-competitive conduct unfairly
disadvantages small business and start-ups, while also hurting consumers and overall economic
efficiency.

Congress and regulators should look to reinvigorate antitrust and competition policy. Action
across a broad range of areas would very meaningfully advance small business success, and
ensure smaller companies are not unfairly exploited, disadvantaged or eliminated by larger

rivals.

Large banks receive a massive implicit government subsidy thanks to the widespread
market perception that these institutions are “too big to fail”—in other words, that
protestations to the contrary, the government will in times of crisis bail out these giant
banks to prevent a financial system meltdown. Because the market judges these
institutions too big to fail, the giant banks are able to access capital at costs significantly
below that are available to regular banks, as well as obtain other implicit subsidies.
Various analysts place this benefit as ranging from tens of billions of dollars annually to
more than $100 billion, with the scale of the subsidy varying over time.™

Remedies: This subsidy plainly disadvantages smaller banks and credit unions, and is
itself a compelling reason—there are many other such reasons—to break up the giant
banks. At bare minimum, this goliath bank subsidy emphasizes the imperative of a
financial sector competition policy that removes the unfair advantage giant firms obtain.

Patent enforcement by patent acquiring entities—often known colloquially as “patent
trolls”—imposes a significant tax on innovation, especially by small business.
Enforcement actions and license fees by these entities are skyrocketing, now costing
almost $30 billion a year, with researchers finding only a quarter of this total flowing
back to innovation.”

7# See Federal Reserve of Minneapolis. (2013, November 18-19). Workshop: Quantifving the Too Big to Fail
Subsidy. Available at: bitps:/www . minneapolisfed org/publications/special-siudiestoo-big-to-fail/quantifving-the-
100-big-1o-fail-subsidy. Bloomberg. (2013. Feb 20.) Why Should Taxpavers Give Big Banks $83 Billion a Year.
Available at: hifp:/Awww . blogibere. comynows/2013-02-20/whyv-should-iaxpavors-give-big-banks-83-billion-a-vcar-

Dtml.

” See Leibowilz., J. (2012, Dec. 10.) Patent Assertion Fntity Workshop: Opening Remarks. Federal Trade
Commission. Available at: hitp.//www ftc. sov/speeches/leibowitz/1212 10pacworkshop.pdf : Skitol. R. (2012, Dec.
14.) FTC-DOJ Workshop on Patent Assertion Fatity Activities: Fresh Thinking on Potential Antitrusi Responses (o
Abusive Patent Troll Enforcement Practices. Available al:

http:/www antirustinstitute ovg/-antitrust/sites/defandt/files/ PAE%20 Workshop®20(305 1321 Hhipdf.
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Remedies: Stronger rules should protect small business innovators, and innovative large
corporations as well, from improper patent enforcement actions.

e Anticompetitive practices are widespread in the energy industry, including in electricity
markets. “Anticompetitive agreements between sellers in regional wholesale electricity
markets have forced consumers to pay hundreds of millions of dollars more for electricity
than they would have in the absence of such conduct,” notes the America Antitrust
Institute’s Diana Moss. “In these markets, which are structurally vulnerable to the
exercise of market power, anticompetitive agreements spanning even a short time can
result in large wealth transfers from consumers to su ppliers.”76 Those consumers include
small business.

Recently, enforcement against anticompetitive conduct by the Federal Electric
Regulatory Commission has picked up considerably, with FERC notably suspending
companies found to have lied to regulators and engaging in anticompetitive actions.
However, the deregulated structure of electricity markets creates the potential for
anticompetitive activity, and suggests the need for new rules to ensure competitive
benefits are actually accruing.

Public Citizen has filed several complaints at FERC alleging energy market
manipulation. In one instance, we alleged’” — and FERC has made preliminary rulings
that suggest it agrees™ — that Houston-based Dynegy, Inc. may have intentionally
withheld several of its power plants from a power auction conducted by the Midcontinent
Independent System Operator (MISO), the results of which were announced on April 14,
2015. The auction was intended to procure adequate supplies through 2016 for most of
downstate and midstate Illinois. The bidding strategies of Dynegy and other suppliers,
combined with the rules under which the auction was conducted, pushed auction prices
up for much of lllinois from $16.75 per megawatt-day last year to $150 this year, an
increase of 800 percent. Even if illegal manipulation did not occur, the dramatic spike—
resulting in a rate for Illinois that is more than 40 times that in neighboring states despite
abundant generating capacity in Illinois—indicates a violation of the Federal Power Act’s
fundamental requirement that rates be just and reasonable. These are the sort of market
abuses that impact small business and demand a regulatory response.

Remedies: New rules should be created to ensure transparency standards apply to the
non-governmental agencies, known as Regional Transmission Organizations, charged
with running deregulated electricity markets. New rules should be established to ensure
consumer, small business and state government representation in their decision-making

6 Moss, D. (2013, Jan. 10.) Collusive Agreements in the Energy Industry: Insights into U.S. Anfitrust Enforcement.
American Antitrust Institute. p. 6. Available at:

hitp:/fwww aniitrusinsiiiuic. org/~antitrusysiics/delauli/iles/ AAL Y20 Workine % 20Paper®42013-

2 Ya20Section’e20 19620Energy. pdf.

“ Public Citizen, Inc. v. Midcontinent Independent System Operator, Inc.. Fmergency Section 206 Complaint of
Public Citizen, Inc. And Request For Fast Track Processing. (2015, May 28). Available at:

hitp:/fwww cilizen.org/prossoom/pressroomreditect.cm?TD=5533

8 Reuters. (2016, January 4, 2016). Available at: hitp//www. Tculers.comvarticle/ulititics-dvnegy-illinois-
1dUSLINI4024220160104.
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processes. Additionally, legislation or perhaps new regulation is needed to overturn the
“filed rate doctrine,” which can immunize electricity traders from antitrust liability where
conduct involves regulated, filed rates.

e Private antitrust enforcement—an important tool for small firms victimized by unfair
practices from larger competitors—has become increasingly difficult. One notable
obstacle to effective private enforcement are unreasonably high pleading standards,
which require victimized plaintifts to make evidentiary showings that they frequently
cannot make before undertaking discovery.

Remedies: Congress should act to overturn the ruling in Bell Atlantic Corp. v. Twombly,
550 U.S. 544 (2007), as well as Ashcroft v. Ighal, 556 U.S. 662 (2009).

e Forced arbitration provisions in contracts are denying small businesses and consumers
effective access to justice on a large scale. These provisions also often unfairly treat small
business franchisees, which are often victimized by forced arbitration provisions in their
franchise agreements.

In recent years, the Supreme Court has issued a series of rulings holding that the pro-
arbitration preference of the Federal Arbitration Act preempts state rules designed to
ensure consumers access to traditional civil courts, as well as state rules protecting
consumers' rights to join together in class actions. As a result, large corporations are able
to include forced arbitration provisions in standard form contracts; and to insert anti-class
action language into their arbitration provisions as a way to block collective actions that
are often critical to addressing wrongdoing that affects large numbers of people in a small
way.

The Supreme Court’s 2013 decision in American Lxpress v. Italian Colors Restaurant
illustrates the potential stakes for small business.” In this case, American Express sought
to enforce an arbitration agreement that prohibits merchants that accept its charge cards
from filing class actions or otherwise sharing the cost of legal proceedings against it. The
merchants aimed to hold American Express liable for a tying arrangement that allegedly
violated antitrust laws (American Express insists merchants accept its unpopular credit
cards if they want to accept its popular charge cards), but because expensive expert
testimony was required to prove the claims, the cost of arbitrating an individual case
would dwarf any possible recovery. Even in this case, where the arbitration agreement
and class action ban concededly made it impossible for a small business to bring an
antitrust lawsuit against a large company, the Supreme Court held that the arbitration
agreement was controlling. It did not matter to the Court that this was a case where a
large company used its market power to force on small business a provision that prevents
them from seeking a remedy to an abuse of market power.

™ dmerican Express v. Italian Colors Restaurant, 570 U. S. (2013).

22



86

Remedies: Congressional remedies to these problems should include a prohibition on
forced arbitration provisions in consumer, employment and civil rights cases™ and a
restoration of states' authority to enforce their contract and consumer protection laws.

V. Conclusion: Strengthening the System of Regulatory Protections
to Strengthen America

There is much to celebrate in our nation's system of regulatory protections. It has tamed
marketplace abuses and advanced the values we hold most dear: freedom, safety, security,
justice, competition and sustainability. It’s time to abandon ideological and non-empirical attacks
on regulation and celebrate the actual achievements of regulatory protections.

But in its current form, the regulatory system is failing to meet its promise. We need a regulatory
policy conversation that moves past the debate on the merits of regulations generally and
proposals to hinder the rule-making process. Instead, Congress on a bipartisan basis should: look
to reforms to strengthen regulatory enforcement, stiffen penalties for corporate wrongdoing,
speed the rulemaking process, and adopt pro-competitive rules to level the playing field for small
business and improve the economy and consumer well-being. The point should not be to have
more — or less — regulation, but to make our country better and stronger.

% See the Arbitration Fairness Act, HR. 2087, introduced by Representative Hank Johnson.
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Mr. IssA. Thank you. And certainly you got a rise positively
when you talked about patent trolls. Thank you. Yeah, there you
go. Dr. Bivens.

Mr. JoHNSON. Well with arbitration also.

Mr. BIVENS. Thank you.

Mr. IssA. Something for everyone. Doctor?

TESTIMONY OF JOSH BIVENS, Ph.D., RESEARCH AND
POLICY DIRECTOR, ECONOMIC POLICY INSTITUTE

Mr. Bivens. I thank the Members of the Committee, and particu-
larly the Chair and the Ranking Member, for the invitation to tes-
tify today. I am the Research and Policy Director of the Economic
Policy Institute, and I am also a macroeconomist by training, which
means I have a pretty decent grasp on what the best research indi-
cates are the drivers of overall trends in job creation and wage
growth.

This research is clear that regulatory changes at the Federal
level are not primary drivers of these trends; and this finding ap-
plies both to the long historical record, as well as to recent eco-
nomic history, for example, during the recovery from the Great Re-
cession, a recovery that officially began in mid-2009.

Over the course of this recovery, there is really little evidence
that a surge in excess regulation has held back either job growth
or wage growth. Perhaps the clearest evidence of this can simply
be seen by looking at the profitability performance of the U.S. busi-
ness sector since the recovery began. The case that some regulatory
surge since 2009 has strangled businesses’ ability to expand really
should rest on evidence that regulations are making production
less profitable. But production has not become less profitable for
American business since 2009. Both pre- and post-tax profit mar-
gins have essentially matched 50-year highs during the latest re-
covery.

And so, there is very little evidence that lack of profitability or
anything about regulations imposing excess costs on businesses
could really be holding back employment growth in today’s U.S.
economy; and people have noted that employment growth has not
really been held back. We have had 71 straight months of private
sector job growth. The one really clear weakness in job growth dur-
ing the current recovery is the public sector.

Federal, state, and local governments have actually shed jobs
about two-and-a-half percent over the course of the recovery, in
very stark contrast to any other postwar recovery. In the recoveries
in the early 1980’s and early 2000’s, public sector jobs grew by
about 11 and 5 percent, respectively. So, it is really hard to see any
fingerprints of excess regulation stunting job growth over the past
7 years.

You know, this is not to suggest that no rule ever cannot be dis-
ruptive to any community. If the argument is that regulations with
net benefits should be accompanied by measures to ensure that no
specific set of communities bear a disproportionate burden of the
gross costs, that is a very worthy conversation to have. That is un-
fortunately not the conversation that we generally have about regu-
lation.
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Turning to wage growth, it is clear there is a genuine problem
in the American economy. The bottom 70 percent of the wage dis-
tribution has seen essentially stagnant growth in hourly pay over
about the last three decades. That includes the period in the late
1990’s where wages were actually pretty good, when labor markets
got very tight.

But the problem with stagnant wage growth certainly did not
begin in 2009. Hourly wages for the bottom 70 percent were stag-
nant over the economic recovery that preceded the Great Recession.
And hourly pay for the typical worker has actually steadily fallen
behind growth in economy-wide productivity since the late 1970’s.
And this wedge between economy-wide productivity growth and
hourly pay for the typical worker has been driven, in large part,
by regulatory retreat, not regulatory overreach.

The fallout from the Great Recession is the clearest cause of
stagnant wage growth recently. This recession was caused, as Rob
mentioned, largely by the failure of regulators to check access in
the financial sector.

Besides the regulatory failure that contributed to the Great Re-
cession, the stagnation of hourly pay has been driven by intentional
policy decisions, lots of regulatory decisions that took away tradi-
tional leverage mechanisms for low- and moderate-wage workers.
The value of the Federal minimum wage was allowed to erode for
excessively long periods of time without Congress raising it. The
playing field was not kept level between willing workers who want-
ed to form a union and employers who were trying to block such
efforts.

Federal protections guaranteeing the right to overtime pay were
allowed to really stagnate as the salary threshold was not updated
for inflation. Lack of enforcement in wages and hours has made
wage theft rampant for low-wage workers. I would say American
workers really do have real wage problems, but they do not have
much to do with any alleged excessive regulations passed in recent
years.

And I would echo the call that the regulatory debate in turn
should hinge on the pros and cons of specific regulations, and not
rely on sweeping claims about some bundled, homogenous mass of
regulatory changes that are allegedly driving economy-wide trends
in job and wage growth.

And with that, I thank you for your attention. I am happy to an-
swer questions.

[The prepared statement of Mr. Bivens follows:]



89



90



91



92



93



94



95



96



97



98



99



100

Mr. IssA. Thank you. I will recognize myself for some questions.
And doctor, since your microphone is still close, pull it in, Dr.
Bivens. My father-in-law was a World War II Army Air Corps pilot.
He was a bomber pilot out of England flying over Germany, and
I am sure that when the Fourth Air Force and all these others
were rating what happened on a given day, if they sent out 100
planes and 99 came back, it was a good day. And if they sent out
100 planes and 80 came back, it was a bad day; but whether you
were one of one or among the 20, for you it was a really bad day
regardless.

So, when you gave the macroeconomics view, you really were not
addressing what is happening to an 80-person employer in Alli-
ance, Ohio, who after 100 years is being faced with essentially hav-
ing to buy her company anew, almost, just to comply with the regu-
lation. For her, she is being shot down, is she not? Or a coal com-
pany that effectively is losing all of its resources through retro-
active regulation. So, for those two, there is an economic impact,
is there not?

Mr. BIvENS. Yep, there definitely is. There is also jobs created by
regulatory changes as well.

Mr. IssA. Yeah, usually here in Washington. That is true.

Mr. BIVENS. And for places that do energy efficiency to meet
these same regulations that are affecting energy

Mr. IssA. Again, those are the people on the horse. You know, it
is one of those amazing things, is here in Washington, they always
think that more people on a horse makes the horse go faster, rath-
er than more horses make it go faster. And this is also a place
where, as you know, there is more horse’s asses than horses.

But it is absolutely amazing to me that everybody thinks a good
job is a job sitting on the back of a horse telling the horse to go
faster, not actually getting more horses to actually pull the load.

Ms. Kaboth, I am going to focus on you in my short time, since
we are fellow Ohioans, and although I went to Kent State, so it is
a little different curriculum. But——

Ms. WHITACRE-KABOTH. I will not tell you what we say about
Kent People.

Mr. IssA. “If you cannot go to college, go to Kent.” I know it.

Ms. WHITACRE-KABOTH. There you go. You already know.

Mr. IssA. We know that. And then, we even say worse things
about some of our athletic teams. However, let’s go through 100
years of your family’s history. I assume you were making bricks
100 years ago, including some of them on Pennsylvania Avenue, as
you said in your testimony. Materials you use substantially the
same 100 years ago?

Ms. WHITACRE-KABOTH. Yes. Basically it is clay and shale, raw
materials from the ground. We used to use coal to burn them; now
we use natural gas.

Mr. IssA. Okay. So, 100 years ago, you used coal. You burned it
naturally, the way they do in Hanoi today. So, black smoke, it was
pretty awful, no question at all.

Ms. WHITACRE-KABOTH. Right.

Mr. IssA. And as you switched from coal to maybe cleaning up
coal a little bit, and then ultimately to natural gas. Either way,
your particulate count went down much cleaner, right?
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Ms. WHITACRE-KABOTH. Yes.

Mr. IssA. Okay. And that transition occurred over many, many
years, right?

Ms. WHITACRE-KABOTH. Yes.

Mr. IssA. And so, you made a decision to convert your kilns or
to li')lu‘;’ new ones at the end of a cycle, when you decided to reinvest,
right?

Ms. WHITACRE-KABOTH. Correct.

Mr. IssA. So, the speed of new regulation at that time was one
in which you were looking at changes in a way in which your com-
pany could meet those requirements and plan for them, right?

Ms. WHITACRE-KABOTH. Yes.

Mr. IssA. Now, you mentioned that recently, you upgraded some
of your equipment, and you bought—made a large capital invest-
ment, and that that capital investment was somewhat based on ex-
isting regulations you were complying with. And now you are being
asked to comply with regulations when in fact that equipment is
still relatively new. Is that your testimony?

Ms. WHITACRE-KABOTH. Yes, that is correct.

Mr. IsSA. So, in your case, if I understand correctly, for the 4
pounds of mercury a year that your plant would put out, and cor-
rect me if I am wrong, that 4 pounds of mercury at a given produc-
tion level is about the same 4 pounds it was 100 years ago, right?

Ms. WHITACRE-KABOTH. Yes.

Mr. IssA. So, we are not talking about a new pollutant. We are
talking about something that was in place in the 1960’s and 1970’s
when these laws were put in place.

Ms. WHITACRE-KABOTH. Yes.

Mr. IssA. So, after 40 or 50 years of the government having the
ability to regulate, and after they regulated and caused you to
make capital investments just a few years ago, they are now asking
you to make another major capital investment: essentially, bet your
company on new equipment to deal with something that is been
around for 100 years and certainly for the 50 years, 40-some years
of the Clean Air Act. Is that right?

Ms. WHITACRE-KABOTH. That is correct.

Mr. IssA. So, your testimony today, if I understand it—and I just
want to stick to your testimony because I have lived that life as
a manufacturer—is there is nothing wrong with your wanting to
invest in new equipment and reduce this. It is the fact that they
want you to do it on their schedule, which is immediate, rather
than on a reasonable schedule of compliance that gives you time
to plan for and make those capital investments in the ordinary
course of how people improve their business. Is that right?

Ms. WHITACRE-KABOTH. Yes.

Mr. IssA. Last question. The age of your equipment—what is—
you said you had relatively new kilns. How old are they?

Ms. WHITACRE-KABOTH. We have a kiln that was built in 1955.
Our second kiln, we have been renovating, and it was built in 1960.

Mr. IssA. And I am going to close with this. You mentioned that
it took you years to get the loan so you could begin getting a new
efﬁci?ency level that would save, I believe, half a million dollars a
year?

Ms. WHITACRE-KABOTH. Yes.
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Mr. IssA. And on a $4 million payroll, that is a lot of money.

Ms. WHITACRE-KABOTH. Yes.

Mr. IssA. So, if the government really cared about the balance
between your reducing CO2 emissions by taking $500,000 worth of
burning of natural gas out versus this 4 pounds of mercury, they
would actually be helping you get a low-cost lender loan so that
you could reduce that consumption, would they not?

Ms. WHITACRE-KABOTH. That would be really nice.

Mr. IssA. Sometimes we just miss Ohioans when we are looking
for energy savings. Thank you. And I now recognize the Ranking
Member for his questions.

Mr. JOHNSON. Thank you, Mr. Chairman and thank the members
of the panel for coming here today to testify. Mr. Murray, it is your
contention that regulations are what is resulting in your industry
not doing as well as it had in the past?

Mr. MURRAY. Yes, sir.

Mr. JOHNSON. Which rules in particular, in addition to the
Stream Protection Rule, are you unhappy with?

Mr. MURRAY. In addition to the Stream Protection Rule, we have
the Clean Water Rule, the mine dust rule, the ozone rule, and the
Clean Power Plan that we are currently dealing with, along with
a myriad of other regulations that have been pushed under this
Administration.

Mr. JOHNSON. Now, you are aware of the fact that 95 percent of
the world’s scientists, as I understand it, all agree that the burning
of fossil fuels like coal produce heat-trapping gases that are the
main cause of the ongoing rise in global atmospheric temperatures.

Mr. MURRAY. I am not a climate scientist; I am a coal miner. But
I will say that by the EPA’s own admission, you could shut down
every coal-fired power plant in the United States, and it would
have a negligible effect on the climate. That is a fact; they have
stated as such.

I am here today to talk about the Stream Protection Rule. This
is a real issue. It is a job Kkiller. It is going to affect those on fixed
income, low-income families, senior citizens, and it is a catastrophic
rule that will destroy underground coal mining in this country.

Mr. JOHNSON. Well, you know, there are a lot of organizations
that take a different view of the Stream Protection Rule, and they
see a need for regulations to protect clean water, to enable us as
people to enjoy clean water. And you know, regulations have their
place, do they not?

Mr. MURRAY. Yes, absolutely. We are for clean water. There are
laws on the books right now with the Surface Mining Control and
Reclamation Act of 1977. Those rules are complied with daily. We
have more environmental scientists on staff than we have mining
engineers. So, we work with the state and Federal agencies contin-
ually and apply our good science and good faith and sincere con-
cern for the environment on a daily basis and we work with those
agencies. And the rules that are on the books now, they work, and
they do not need to be materially rewrote under the Stream Protec-
tion Rule.

Mr. JOHNSON. Well, I can appreciate your view on that. And oth-
ers have a different view. And, you know, the fact is the coal indus-
try is subject to a lot of pressure from—I mean, Ms. Kaboth, her
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industry or her company has moved away from coal-fired plants or
coal-fired production to natural gas. Is that right, Ms. Kaboth?

Ms. WHITACRE-KABOTH. Yes, that is correct.

Mr. JOHNSON. And so, natural gas is one of your competitors, Mr.
Murray. Is that not correct?

Mr. MURRAY. Absolutely. Yes, that is correct.

Mr. JOHNSON. That is another factor that is causing your indus-
try to not be doing as well as it once did?

Mr. MURRAY. That is correct, yes.

Mr. JOHNSON. And you believe that—both of you believe, do you
not, that health of workers is a legitimate area for regulation?

Mr. MURRAY. Absolutely.

Ms. WHITACRE-KABOTH. Yes.

Mr. JOHNSON. So, you are not contesting any occupational safety
rules, occupational health and safety rules, are you?

Mr. MURRAY. In the mining sector, we have one called the mine
dust rule, which on its face sounds like it is a health and safety
rule that would help our miners but, in fact, it does not. But as
far as occupational safety health measures, it is the only thing we
would be contesting.

Mr. JOHNSON. And, Mr. Bivens, your conclusion is that these reg-
ulations have no impact on job creation or investment or profits or
even wages for workers. Is that correct?

Mr. BIVENS. Not at the economy-wide level. There is definitely
some shuffling of jobs. You do have some negative impacts in some
sectors of the economy that are counterbalanced by positive im-
pacts elsewhere. But aggregate trends—no, regulatory changes are
just not a primary driver.

Mr. JOHNSON. All right. Mr. Weissman, you are the only attorney
on the panel. I share that dubious distinction with you, although
Id%%preciate having that distinction. Anything you would like to
add?

Mr. WEISSMAN. I think it is just important to remember two
things. One is that for

VoICE. Could you move it a little closer?

Mr. WEIssMAN. Closer? Two things. One is that it is natural for
regulated companies to push back against regulations that are
newly being required of them. The record of industry complaining
about the next regulation ready to destroy it is not a good one, in-
cluding, I must say, in the coal industry particularly. But this is
true going back to the New Deal and bankers, chemical companies,
restaurant and hotels worried about clean air rules related to to-
bacco. I detail some of this in my testimony. That is one thing.

And the other thing is, the stories are compelling. And as Dr.
Bivens suggested, individual firms may actually be impacted, but
there are individuals who are benefiting as well, and we are not
hearing from them today. The person who is protected from silica
dust exposure and resulting cancer—that is a real, live life saved
as a result of the rule that is being talked about here. And there
is going to be hundreds of lives saved every year by the silica rule
that we are discussing.

You go down the list of these, of the regulations, we are talking
about; they have these net benefits. We aggregate them. But those
net benefits are really an expression of the lives that are saved, the
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lives that are improved, the quality of life that is guaranteed as a
result of the rules that are under discussion today.

Mr. JOHNSON. All right. Thank you. My time has expired, so
thank you. Mr. Chairman, I ask for unanimous consent to enter
into the record a letter from the coalition of environmental groups
in support of this, the stream rule, and also a letter from the Amer-
ican Sustainable Business Council that is regarding this hearing.

Mr. MARINO [presiding]. Without objection, so ordered.

Mr. JOHNSON. Thank you.

[The information referred to follows:]
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Alliance for Appalachia * American Rivers * Appalachian Citizens Law Center *
Center for Biological Diversity * Center for Coalfield Justice {Pennsylvania) *

Clean Water Action * Citizens Against Longwall Mining * Citizens Coal Council * Earthjustice *
Foundation for Pennsylvania Watersheds * Friends for Enviranmental Justice * Friends of the Earth *
Greenpeace USA * Kentucky Resources Council * The Lands Council (Spokane} *

League of Conservation Voters * Mountain Watershed Association ¥
Naturzal Resources Defense Council * Morthern Plains Resource Council *

Ohio Valley Environmental Coalition * Powder River Basin Resource Council * Prairie Rivers Network *
Sierra Club * Spokane Riverkeeper * Stand Up to Coal {lllinols) * 350 Colorado *

Western Colorado Congress ¥ Western Organization of Resource Councils * WildEarth Guardians

December, 2015
Dear Congressperson:

Gn behalf of our members, the above-listed organizations who actively work to address coal
mining impacts across the United States, we wish toe express our support for the Stream Protection Rule,
We want to commend the Office of Surface Mining Reclamation and Enforcement (OSMRE) and the
Obama Administration for their hard work an this important rule, and urge Congress to resist any efforts
to rofl it back. This rule is essential to protect the waters in mining regions, and to ensure that
commupnities will have viable economies after the resource is extracted and mining ceases. It is essential
to the fong term well-being of our coal regions. OSMRE’s careful and rigorous analysis of impacts on
jobs in mining regions indicates that it would have a minimal effect

B

However, coal mines have damaged above and below ground hydrologic systems that are vital
to meeting the future water needs of our communities. Clearly, the Stream Protection Rule is needed to
provide clarity and foster better mine plans and reclamation.

Mountaintop removal mining generates sorme of the most damaging, large-scate environmental
impacts of any industrial activity in the country. It is responsible for the destruction of aver 500
maountains and approximately 2000 miles of stréam channels across Central Appalachia. This form of
coal mining devastates both the thriving natural ecosystems of the Appalachian Mountains as well as
entire communities of residents who have lived an their homesteads for generations.

In Western coal regions, coal seams that are surface mined often are the aquifer that supports
damestic uses and agriculture. Groundwater and intermittent streams are essential in a semi-arid,
delicate ecosystem to sustain people, animals and plants.

Current rules fail to prevent serious, persistent, and unmitigated environmental harm from
occurring. OSMRE needs to improve many aspects of its mining regulations in order te live up to the
mandate that Congress set in the 1977 SMCRA. The Stream Protection Rule is an important steg in
setting the ceal industry back on the right track. it provides clarity and protects water by defining
material damage to the hydrologic balance, requiring collection of better chemical and biological
monitoring data both before and during mining, ensuring protection and restoration of streams and
related rescurces, and establishing enforceable numerical standards.,
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It will allow our crganizations — and state, tribal, and federal regulaters — to hold coal mining
companies accountable when damage to water systems occurs and to more importantly better prevent
damage from occurring in the first place.

For decades, longwall mine operators have asserted they can mine and successfully protect
water. The stream protection rule ensurss that will be the case. The coal industry has stated that the
proposed rule would preclude langwall mining. What it actually does is hold the mining operator
accountable by clarifying that underground mining activities are permitted only if they are located and
designed to prevent any adverse impact that would preclude an existing, foreseeable, or designated use
of any stream, lake, spring, or groundwater supply. That is not only a reasanable public policy aim under
SMCRA, but is required by the Clean Water Act, which protects such water uses and requires compliance
with water quality standards. Holding longwall miners accountable for long term water protection is
appropriate.

The rule will also generate good restoration jobs at coal mines. According to the Draft
Environmental Impact Statement (DEIS) cost-benefit analyses, in most scenarios, the OSMRE expects
minimal job loss due to the new rule, because in most scenarios analyzed complying with the rule will
create and offset any job losses where coal cannot be safely mined without destroying water resources.

OSMRE's analysis shows that the Stream Protection Rule can be implemented with minimal
impacts to coal mine companies and coal production. The proposed rule makes coalfield communities
more resilient for a diversified economic future and by safeguarding them from the long-term effects of
poliution and environmental degradation that endanger public heatth and undermine future economic
opportunities for affected communities. it also provides mining companies with the regulatory certainty
that have long demanded by making it ciear which requirements apply to which types of streams, and
how to determine what types of streams are present.

While the rule should in fact be stronger, we urge Congress to support the proposed rule as a
necessary step to protecting the nation’s precious water resources and allow the rulemaking process to
proceed without Cangressional interference.

Alliance for Appalachia * American Rivers * Appalachian Citizens Law Center *
Center for Biological Diversity * Center for Coalfield Justice {Pennsylvania) *

Clean Water Action * Citizens Against Longwall Mining * Citizens Coal Council * Earthjustice *
Foundation for Pennsylvania Watersheds * Friends for Environmental Justice * Friands of the Earth *
Greenpeace USA * Kentucky Resources Council * The Lands Coundil (Spokane) *

League of Conservation Voters * Mountain Watershed Association *

Natural Resources Defense Council * Northern Plains Resource Council *

Ohio Valley Environmental Coalition * Powder River Basin Resource Council * Prairie Rivers Network *

Sierra Club * Spokane Riverkeeper * Stand Up to Coal {lllinois) * 350 Colorada * ~
Western Colorado Congress * Western Organization of Resource Councils * WildEarth Guardians
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Mr. MARINO. Okay. The Chair now recognizes the gentleman
from Georgia, Mr. Collins.

Mr. CoLLINS. Thank you, Mr. Chairman. I will say this, though—
and we are going to get to Mr. Murray and Ms. Kaboth. I thank
you all for being a part of this panel. You actually work in indus-
tries and not discuss other industries, and I always think that the
greatest thing about these panels—no offense to my legal experts
and my think tanks—you are actually hiring people, getting people
jobs, doing those kind of things that actually are being affected up
here in Washington.

And being a part of this panel makes great sense. The thing that
just—and I have sat up here for just a few moments. And again,
Mr. Bivens is probably the most—and I am not saying dishonest
or—the truthful thing you said just a moment ago was the shuf-
fling of jobs—that one may have a problem in where it—you know
where that greatest impact is shown is in Washington, D.C. We
have been wonderful at creating jobs in Washington, D.C. We have
be(én wonderful at creating regulatory impact jobs in Washington,
D.C.

We have not been very good—I mean, when you have—I am
going to just name some things here because, Mr. Chairman, this—
I could not think of a better—I have got banks that are being regu-
lated by more regulators than the bank has employees. And the
Eegulators get mad because they do not have someplace to sit

own.

Mr. Weissman, you just said the silica rule. I was in environ-
mental monitoring before. You know what one of the problems with
the silica rule is? They cannot get honest measurements. They can-
not determine actual levels. You go to the granite industry in my
district, and you actually go into one of these facilities where they
are already using protective devices and try and measure ambient
silicate. I mean, it sounds great. You are going to save so many
other people. It sounds wonderful, but yet, the practicality is al-
most impossible to read.

You get into phosphate readings in Lake Lanier in northeast
Georgia in which the phosphate levels taken from the sample are
too small to be accurately counted, but yet the cities and counties
are required to meet a level in which the Federal Government can-
not even verify.

We talk about issues when it comes to the position of saying reg-
ulations help. There is nobody in this room, and this is where the
straw man arguments often come out in this, that Republicans do
not like regulations; we want unsafe air; we want to drink dirty
water; we want to do this. That is ridiculous. What is unfair to the
American people is to come up with rules and regulations and say,
“Well, they do not affect people.” I have got an industry in my dis-
trict, RING, (?) which is a nonprofit. They are wanting to expand
and want to do, but they got caught with the 50 full-time equiva-
lent issue. Now, we can say that, you know, that regulations do not
affect jobs, but they cannot afford to grow because of these regula-
tions that have been put on them.

Every night that I am thankfully home, I get to sleep with and
have a great relationship with a wife who is a teacher. I am tired
of hearing my wife for 26 years—because one of the things we talk
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about is jobs in this Committee and regulatory in this Committee
is, we need an educated workforce, but, yet, we have an ever-ex-
panding Department of Education up here, many who of which
have never been in a classroom. Banking regulators who have
never made a loan, telling the rest of the world how to make a
loan: that is just ludicrous. Educators sitting in a cubicle saying,
“Here is how you teach kids,” and have never taught in a class-
room.

It is not the fact if regulation matters. It is the fact of Wash-
ington on steroids thinking, “We know better than everywhere
else.” If you want to help industry, if you want to help manufactur-
ers be—I have yet to walk into a factory in which the general man-
ager says, “Doug, watch today. We are going to maim three people.
Doug, I want you to watch this. We are hiding the ball, and we
want to see people’s fingers cut off today. It is fabulous. Watch it.”

When you have OSHA, which lives off its own fine system, hiring
regulators, increasing the fine schedule, and going in, and this is
what they do. They fine first instead of showing businesses, “Here
is a better way. Here is how you can fix the problem”—never seen
that in your industries, I bet. But instead, it is because they have
to keep their job. They are better than used car salesmen. OSHA
inspectors have to write up and have to get fines, and then they
settle the fines. If that is the regulatory environment that this
country wants, then we are headed straight for disaster.

So, to say silica is going to save all these lives—Mr. Weissman,
show me how you are going to measure that in the ambient air.
Show me how that is actually going to save people. I believe sev-
eral things. I believe you eat right, you exercise daily, you follow
your doctor’s instructions, you die anyway. There are some things
in life that are just attributable to living, and to say we are going
to save so many people by something that you honestly cannot
measure is a disingenuous remark to a country that is struggling
for jobs and education.

Mr. Bivens, you said it right. Regulations help some areas, and
they hurt others. My problem is, they hurt these people on this end
who are actually trying to give people jobs, and they help people
up here who have never done the jobs. I do not have any questions,
Mr. Chairman. I yield back.

Mr. MARINO. The Chair recognizes the gentleman from New
York, Congressman Jeffries.

Mr. JEFFRIES. Thank you, Mr. Chair. And I want to thank the
witnesses for your presence here today. And if I could just start
with Mr. Meyer, and perhaps we can take a macroeconomic ap-
proach to the economic situation that we find ourselves in today.
Is it your view that regulations that have been put forth under this
Administration have stifled economic growth in America?

Mr. MEYER. I would say that there are specific examples of regu-
lation that have made it harder for young people to start busi-
nesses. But I would say this is by no means a phenomenon that
is unique to this Administration. If you look back at the history of
regulatory growth and accumulation, it has been unfortunately a
bipartisan priority to continue increasing the size and scope of Fed-
eral regulation.
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Mr. JEFFRIES. Now, we are in a period of unprecedented eco-
nomic growth, correct?

Mr. MEYER. I would not call it unprecedented. I would agree that
we have seen an impressive streak of monthly job growth. But we
still have not reached levels that would be expected this long after
the recession.

Mr. JEFFRIES. Seventy-one consecutive months of private sector
job creation is impressive, correct?

Mr. MEYER. It is impressive that it is been unbroken. But if you
look at the employment levels, especially taking into account de-
creased labor force participation, I think there are still a lot of
problems going on in the labor force right now, especially:

Mr. JEFFRIES. Fourteen million jobs created under this Adminis-
tration is impressive, correct?

Mr. MEYER. Yes, but if you look at, for young people, the labor
force participation rate for teenagers now is at the lowest rate ever;
same with for young adults 20 to 24, and this is not accounted for
by increased education or increased people who are going to school.
So——

Mr. JEFFRIES. Over the last 7 years, the unemployment rate has
gone from over 10 percent to under 5 percent, correct?

Mr. MEYER. Could you say that one more time? Sorry.

Mr. JEFFRIES. I said, over the last 7 years, the unemployment
rate has gone from over 10 percent to under 5 percent. Is that cor-
rect?

Mr. MEYER. Well, overall. But if we are looking at unemployment
rates for young people, it is now still over 16 percent for teenagers,
and it is pushing 9 percent for young adults 20

Mr. JEFFRIES. Teenagers who would otherwise be in high school
or college?

Mr. MEYER. These are ones who want a job and are looking for
a job but are unable to find one.

Mr. JEFFRIES. I certainly think it is the case that we need to do
more. I just want to make sure that the record is clear as it relates
to the progress that has already been made over the last 7 years.

Now, you testified, I believe, that the length of the U.S. Code of
Federal Regulation is preventing millennial entrepreneurship be-
cause, I want to get the quote right, “attempting to comprehend
which of these million-plus restrictions apply to their businesses is
a waste of young entrepreneurs’ valuable time.” Is that right?

Mr. MEYER. Yes, that was in my testimony.

Mr. JEFFRIES. Now, there are a whole host of other factors that
limit the ability of millennials to pursue entrepreneurial activities,
correct?

Mr. MEYER. Yes, there are many, among them, having trouble
finding a job, student loan debt. There are a lot of other factors.

Mr. JEFFRIES. Now, let’s focus in on what I think is the predomi-
nant problem that we have got in America. Student loan debt is
now $1.3 trillion, correct?

Mr. MEYER. That is correct.

Mr. JEFFRIES. That is an unprecedented number in American
history, correct?

Mr. MEYER. Yes.
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Mr. JEFFRIES. And that level of student loan debt, which is stran-
gling young people, limits their ability to purchase a home earlier
than or along the same timeframe as prior generations. True?

Mr. MEYER. Yes. When 70 percent of graduates are graduating
with an average of $30,000 in student loans, that does put a bur-
den on your future.

Mr. JEFFRIES. And it may even limit their ability to get married,
start a family consistent with the timeframe of prior generations,
correct?

Mr. MEYER. I think that is one of the factors that has led to de-
layed marriages.

Mr. JEFFRIES. And would you not also agree that that $1.3 tril-
lion number is probably the predominant factor in limiting
millennials from taking an entrepreneurial risk because of the need
1{)0 coglsistently pay off student loan debt on a month-by-month

asis?

Mr. MEYER. Since the summer, since my book came out, I have
traveled across the country and spoken to hundreds of millennials,
a lot of them that want to be entrepreneurs. And student loan debt
was brought up. But also, a lot of people, when they wanted to
start their business, they thought it was as simple as, you know,
have an idea, comply with a few basic tax and regulatory require-
ments, and then start earning money, or start providing oppor-
tunity to others. And they

Mr. JEFFRIES. I appreciate that. I have got limited time, so——

Mr. MEYER. Okay, sorry.

Mr. JEFFRIES [continuing]. If I can just get one or two questions
in.

Mr. MEYER. Yeah.

Mr. JEFFRIES. But I do really appreciate your thoughtful re-
sponses. Now, Facebook is a successful company, true?

Mr. MEYER. Yes.

Mr. JEFFRIES. And that was founded by millennials, correct?

Mr. MEYER. Yes.

Mr. JEFFRIES. Twitter is a successful company, correct?

Mr. MEYER. Correct.

Mr. JEFFRIES. Started by millennials. True?

Mr. MEYER. Yes, in general.

Mr. JEFFRIES. Snapchat is a successful company?

Mr. MEYER. Yes, and that

Mr. JEFFRIES. Started by millennials, correct?

Mr. MEYER. Yes.

Mr. JEFFRIES. Okay. Uber is a pretty successful company. True?

Mr. MEYER. Yes.

Mr. JEFFRIES. Started by millennials, correct?

Mr. MEYER. Just over the millennial cutoff, but pretty close.

Mr. JEFFRIES. Okay. Yelp is a successful company, correct?

Mr. MEYER. Is—which company?

Mr. JEFFRIES. Yelp.

Mr. MEYER. Yes.

Mr. JEFFRIES. Started by millennials?

Mr. MEYER. I am not sure if Yelp’s founder was a millennial or
not.

Mr. JEFFRIES. Okay. No further questions. I yield back.
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Mr. MARINO. Thank you. The Chair now recognizes the gen-
tleman from Texas, Mr. Ratcliffe.

Mr. RATCLIFFE. Thank you, Mr. Chairman. I think everyone here
knows and hopefully agrees that unnecessary regulations hurt job
growth and suppress wages, but we often talk about that concep-
tually. We talk about it in broad strokes. We talk about tens of
thousands of jobs that will be crushed by a new regulation created
by some unelected bureaucrat or the millions of dollars in compli-
ance costs. But those tens of thousands of jobs are not just num-
bers; they are individuals, and they are families. They are hard-
working Texans like a lot of the folks that I represent. And those
millions of dollars in compliance costs do not just appear out of
thin air. Those are funds that could otherwise be used to pay sala-
ries or to create more jobs or to invest in future growth.

Just 2 months ago, Gallup released a poll that found that 69 per-
cent of Americans name big government as the biggest threat to
our country right now and in the future, not ISIS, not out-of-control
spending, not a broken health care system, not a nuclear Iran.
Now, those threats are certainly all real. But right now, 7 out of
10 Americans are most worried about a rapidly growing govern-
ment, a government that does stifle opportunity instead of fostering
it. And it is a real problem, as we are hearing today. It is forcing
companies out of business that have been around for almost a cen-
tury. Real people are losing their jobs. Businesses are not growing.

So, Dr. McLaughlin, I want to start with you. Regulators do not
seem to understand that the world is interconnected. They appear
to view each regulation in isolation and do not seem to understand
that they are actually crushing the jobs of their fellow Americans.
I want to give you an opportunity to elaborate on this very narrow-
minded, naive, in my opinion, view of the world.

Mr. McLAUGHLIN. Thank you. Yes, typically a regulatory impact
analysis performed by a regulatory agency looks at a single pro-
posed rule in isolation and that is not a bad thing. But it is also
necessary to consider that rule as part of a system of rules. And
to paraphrase, actually, Ranking Member Johnson, there are
nuanced questions concerning the interplay of various forces here,
and those should be considered. Complexity of the regulatory sys-
tem can in itself be a negative force in our economy.

Mr. RATCLIFFE. So I think you would agree with me that the
claimed societal benefits of regulations are often inflated. And if
you do agree with me, who is it that is pushing the inflated benefit
estimates, and why are they doing that?

Mr. McCLAUGHLIN. A couple of thoughts on this. First, the bene-
fits estimates that are typically referred to are coming out of agen-
cies’ estimates before they make regulations. They are not esti-
mates after the fact. It would be wonderful if we could implement
a system of measuring both costs and benefits after rules have had
their effects and we understand whether they are actually working
or not. That would be a good way, if there is inflating going on, to
avoid that.

But second, I also think it is relevant to consider the incentives
of anyone who is engaged in a measurement activity, whether it is
agencies or someone else. If agencies have incentives to make their
numbers appear one way or the other, then perhaps you want to
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have independent analysis or another analyst take a look as well
to corroborate.

Mr. RATCLIFFE. Thank you, doctor. Ms. Kaboth, your testimony
touched on two very troubling trends that we are seeing: one, out-
of-touch regulators who seem to have no grasp of the real-world im-
pact of the regulations. You said they need to understand the local
impacts of their rule on real people whose real lives may be ruined
by losing their job. I could not agree more.

You also discussed a troubling pattern by this Administration of
imposing an illegal regulation forcing the industry to spend some-
times millions of dollars to comply with it, only to then have courts
throw that regulation out. And by that time, of course, it is too late
for the companies who have spent all that money to do anything
about it and to comply. So, as an individual business owner and an
employer, I want to give you an opportunity to talk a little bit
about the human element and consequence of those two trends.

Ms. WHITACRE-KABOTH. My family has owned this company for
100 years, and a few years ago we had to make a decision with our
next generation of owners if we wanted to continue to make brick,
or if we wanted to try and cash out. It was becoming more expen-
sive to be a manufacturer. The markets were smaller, and one of
the things that we really talked about was the role of regulation.
How much were we going to have to spend in the future, and would
it be worth it? It is expensive to make brick. Everything about it
is expensive, frankly. However, when we talked about it with the
entire—we got the entire family together, and we all wanted to in-
vest in continuing to make brick. And it was not just us, because
the people that we work with—we have worked with their families
for a long time, and we feel responsible for the 80 people that work
at our plant. It is not very many people, but they are our people
and we want them to continue to have jobs.

Mr. RATCLIFFE. My time has expired. I would just like to say this
in closing: that your company has been in your community for al-
most a century. That is quite a feat. Congratulations. It would also
be quite a shame if the reason it stopped doing business was—after
nearly a century—was because of unnecessary regulatory inter-
ference. With that, I yield back, Mr. Chairman.

Mr. MARINO. Thank you. I will now recognize myself for several
questions. And I apologize for being late, but I had a piece of legis-
lation on the floor that I had to be present for. I want to thank you
all for being here. I know everyone is genuinely concerned about
the issues presented to them. We just have a different aspect of
how to get there, but I will get to you two gentlemen in a moment.

I want to ask Mr. Weissman—excuse me, Mr. Murray—MTr.
Weissman referred to something in his testimony that, “a history
of regulated industries’ Chicken Little claims about the devastating
impact of proposed rules.” Would you share with me some of the
conversations you have had with people that—in your company
about what they have expressed to you about losing their jobs or
the potential of losing their jobs? What it is going to mean to them
and to their families?

Mr. MURRAY. Thank you, Mr. Chairman, for your question. It is
devastating. I have talked to many of our employees. We have
2,000 that are laid off right now. I have had to lay off many of
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them myself. They express outrage. Financially, they have nowhere
to go. And there is no job for them to go to. Our coal miners are
making around $80 to $100,000 a year. These jobs are irreplaceable
anywhere in their community.

Some of the greatest reward in my career has been when I have
hired someone that literally was working at a fast food restaurant
and we gave him a job opportunity; he improved his standard of
living, bought his first house, had his first child, grew up, sent his
kids to college. We get to see those things on a daily basis, and
with this Stream Protection Rule, that will not continue to exist.

Mr. MARINO. Thank you. Ms. Kaboth, you say compliance with
OSHA'’s silica rule threatens the entire industry. Can you share
with us how many silicosis cases have you had in the last 40 to
50 years with your company?

Ms. WHITACRE-KABOTH. None at Whitacre-Greer, which is what
I know. None.

Mr. MARINO. I would like to read something into the record. “In
January of 2016, the Bureau of Labor Statistics’ seasonally ad-
justed U-3 unemployment rate fell to an 8-year low of 4.9 percent.
But this figure masked workers who are underemployed or who
have left the workforce. When those categories are included, the
picture is much more troubling. The Bureau of Labor Statistics’ U6
employment number, which includes those who cannot find full-
time work, and those about a million, stands at 9.9 percent, almost
10 percent, more than twice the U-3 rate.”

So, I see that all the time in my district. People who have good-
paying jobs are now rated as being full-time employed because they
are cutting grass or working part-time at a fast food stand.

Gentlemen, there is no one that is more concerned about the en-
vironment as I do. I live out in the country. I get my water from
the ground. I have children, and I want to protect them with my
life. But we are getting to a point where—well, just let me read you
something—actually, I do not have the quote; I will find it, and get
it in the record. But an international organization stated that—
they were talking about China and India. They are the single—
China, but in addition to the other country I named, are the single
largest sources of pollution in the world, not only with coal, but
also with what they are burning, and what they are dumping into
their waters.

And it goes on to refer to—that if the United States stopped
using all fossil fuels whatsoever, it would be negligible, if anything,
that would have any impact on cleaning up the environment. So,
I do believe that humans do create pollution problems, but I do not
agree with the extent that is, I think, being propagated out there.

[The information referred to follows:]
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A Climate Treaty Is Pointless Unless China And India Cut CO2

Posted By Andrew Follett On 1:44 PM 10/21/2015 In | No Comments

No matter what the U.5. does to fight global warming, it's efforts will amount to nothing if
China and India keep increasing carbon dioxide emissions, according to expert research.

The problem is partially why the Obama administratien has long claimed that the United
States must "lead by example” as, mathematically, American CO2 reduction schemes are futile
without global participation.

China is, by far, the world’s largest emitter of carbon dioxide and has been since 2006,

while India has long accounted for the largest share of global emissions growth. According to a
2014 study by the European Union, China emits 29 percent of the world’s carbon dioxide while
the US is only responsible for 15 percent of the world’'s emissions (the European Union itself
only accounts for 10 percent and India accounts for another 6 percent.)

CO2 emissions are declining rapidly in the United States, United

Kingdom, France, and Germany, the nations most interested in negotiating a

treaty. Developed countries simply cannot cut enough emissions to account for the emissions
growth of developing countries.

Developed nations have already made alf the easy and cost effective emissions cuts, making
additicnal cuts disproportionately expensive. American emissions have already declined by
roughly 10.4 percent in the last 5 years for which data was available, largely because clean
burning natural gas is replacing dirtier coal power.

The costs of reducing emissions further for the United States is incredibly high, comparable to
the cost of fighting a major war. For example, a fully implemented version of the
Environmental Protection Agency’s Clean Power Plan would cost consumers and businesses a
staggering $41 billion or so annually. That's comparable to the $40 billion or so the US spent
on fighting the Iraq War in 2006. Yet, according to analysis by the libertarian Cato

Institute, using models created by the Environmental Protection Agency, all that spending will
only advert only 0.019° Celsius of warming by the year 2100, an amount so_small that it
couldn’t be detected.

The $140 billion the Furopean Union spends annually on renewable energy subsidizes
prevents 6 times fewer carbon emissions than the fall of the Soviet Union did. In fact, the
massive annual expense of European renewable subsidies adverts only as many emissions

as very simple, and virtually free, land-use changes in India have.

Furthermore, under its proposed Paris commitments, India can triple its CO2 emissions by
2030. Even with that, India has expressed disappointment in the draft text of the U.N. Climate
Change Conference in Paris with their climate change minister saying he was “not at all happy”
with the draft for reasons of “equity.” An estimated 400 million Indians, 31 percent of the
population, lack access to electricity, so the country is reluctant to adopt any policy

which could slow down growth.

India has made it clear that it will only begin reducing its emissions if it receives substantial
assistance from Western countries, equivalent to $2.5 trillion over the next 15 years in direct
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aid, grants, and cheap financing.

Attempts to reduce the emissions of developing economies have proven very ineffective, as
they would inevitably be costly and reduce economic growth. For example, in exchange for a
commitment by the United States to reduce its carbon emissions hy 26 to 28% by 2025, China
only agreed to stap increasing its emissions footprint by 2030. Even the deal’s supparters
agree that it alone is “very unlikely to keep future warming below 2 [degrees] Celsius”,

the benchmark beyond which they say climate change will be “dangerous.”
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Mr. MARINO. I am not sure which one of you, but you stated that
jobs, in your opening statement, stated that jobs are created when
jobs are lost; and I invite you to come to my district, the 10th Con-
gressional District of Pennsylvania and I can assure you—there is
an electric plant that generated electricity using coal. It is out of
business. I can assure you, those people are not coming to Wash-
ington to get a job.

So, you know, can—you know, the benefits that you are stating,
I think, Dr. Bivens, you stated quite a bit the benefits of this: they
are overstated, as well as the other side of the coin here.

So even looking at the banking industry—I hear it from the
banking industry. I hear it from the coal industry, manufacturing,
the food industry; OSHA, EPA, the Labor Bureau: the regulations
are just crushing jobs in my district. I had a banker just tell me,
when I was in my district last week, for—if I have the figures
right—17 days, 12 regulators were in their bank. So, they had to
pay so much attention to those people, they were not giving the
customers the service that they really deserved. They were not
working on loans. They left, and everything was fine.

So, I think the pendulum is swinging in the wrong direction, and
even though my time has expired, as the Chairman, I have a little
bit of clout here and I will certainly give my colleague, if he wants
to ask other questions, but what do you suggest?

I mean, you are both very well educated men, but have you
ever—and please do not take this personally—have you ever visited
a coal mine? Have you ever visited an electric-generating power
plant? Have you ever visited a construction site where a guy builds
three houses a year in trying to make a living, but he cannot now
because now he has to build a reservoir at the tune of $20,000
within a three-house project to take care of so-called runoff water?
Help us out here. Mr. Weissman?

Mr. WEISSMAN. Well, a few things, Mr. Chair. First, on the envi-
ronmental point you made, there are some global environmental
issues like climate change. In that case, it is not true that if the
U.S. were to go to zero emissions, it would have no impact on the
global problem. It would have——

Mr. MARINO. I did not say no impact; that it would have neg-
ligible impact.

Mr. WEISSMAN. It would not be negligible. It would have a sig-
nificant impact and would also have a demonstration impact that
would change other things. But——

Mr. MARINO. Yeah, but you think we should be demonstrating to
the world, to China, who keeps pumping out the burning coal, at
the risk of us losing jobs?

Mr. WEIssMAN. I will answer; I do not want to try to dodge your
question. But I did not want to ignore the other pieces of what you
were saying. No. I mean, obviously the U.S. is not going to go to—
is not on track to go to zero emissions. If you actually look at the
Clean Power Plan, though, as I discuss—and which 1s the actual
plan on the table, as I discuss in my testimony—that will lower
electric bills for consumers. So, it is going to be both a net savings
on cost-benefit analysis. But just on the consumer side, in terms of
what we spend on electric bills, we will save money as a result of
the Clean Power Plan.
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Mr. MARINO. In the long run. But what do you say to the electric
plant that puts scrubbers in that they were supposed to put in 5
years ago and then gets another order from EPA saying, “Now you
have got to put this on top of the scrubbers,” which costs millions
and millions of dollars, and 172 people are put out of work? I
mean, there has to be a cost analysis in here taking into consider-
ation the jobs, and as far as expanding jobs in D.C., believe me, you
do not want to go there with me.

Mr. WEISSMAN. I mean, I am happy to go there with you because
I agree with you. There are too many jobs that the regs—and to
the earlier member’s point about distrust of big government, the
stories about regulated industry having too much power, not being
subjected to an overreach Washington—that is what people are ob-
jecting to—that big corporations have too much influence, that they
are the ones who are writing the rules, that they have too many
lobbyists here.

Unfortunately, Public Citizen and our friends—we are not really
a match in terms of numbers. That is not really the problem. So,
I agree that there is a broad perception of that. I think the assess-
ment of what that means is off. I do not think actually people are
saying they want the government to stand aside. They just want
the government to stand with them.

I take very seriously job loss. Mr. Issa is gone; I am from Cleve-
land as well, and I come from an auto family. I come from a family
that works with injured workers. I know these issues quite well.
No one from Cleveland is insensitive to the issue of job loss. But
if we think about regulatory issue and job loss, there is no question
that the most significant impact was the regulatory failure that led
to the Great Recession. And if we want to sort of talk about what
is the role—what is the connection between regulation and jobs,
that we did not prevent the financial sector from causing the Great
Recession, by far the biggest story of the last 7 years on job loss.

Mr. MarINO. Okay, I do not dispute you with that. In fact, 1
agree with you. But from a regulatory perspective of banks and
lending, sure, that is important. We need a certain degree of regu-
lation, but I was more so pointing to examples of manufacturing
jobs in my district, which is a rural district and a farming district.
And I think you are aware of what the EPA tried to do in the farm-
ing industry with the Army Corps of Engineers—simply saying be-
cause there is a puddle of water on a farmland, this gives them the
right, through the Navigable Waters Act, to come in and to regu-
late.

Listen, I live in the middle of five farms. I have not seen a boat
come through there yet, but I think we want the same thing. It is
just a different approach. Dr. Bivens, do you want to respond to
any of this?

Mr. BIVENS. If I could, really quickly. I mean, a couple people
have said it now: the claim that the jobs created by regulatory
changes are in D.C. There is no evidence that they show up in D.C.
And in fact, if you look over the past recovery, it is the public sec-
tor that has been really weak in job creation, historically weak in
job creation, while the private sector has done very well.

So, you take the environmental regulations we have talked
about. The jobs created through regulatory changes—they are con-
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struction workers retrofitting buildings and weatherizing them. It
is people who manufacture and install renewable capacity; some
people bringing forward natural gas capacity sooner than it would
otherwise. It is not jobs in D.C. They are entirely outside.

Mr. MARINO. And I agree with you, particularly in the natural
gas aspect, one of the most clean-burning fossil fuels that we have.
I mean, we should be building an infrastructure on that.

But again, you are comparing apples and oranges. You are com-
paring sitting behind a desk doing something, where most people
in the United States do not sit behind a desk. They are farmers.
They work in factories. They have to go to part-time jobs because
we do not have the industry in this country because, in part, be-
cause of the environmental controls and OSHA and others. So, we
could debate this.

I would love to talk to you more so in the future about this. But
given the fact that we are running close to 5:00, we are going to
shut down now the question-and-answer part of this. And I appre-
ciate everything that all of you have brought to our attention be-
cause these are clearly hearings that we want to get the facts. We
want to get issues out. And that will help us make determinations
on how we legislate or should be legislating in this country.

So with that, this concludes today’s hearing. I want to thank all
you witnesses once again for coming here, spending time with us,
traveling here. And I want you to have a safe trip back to wherever
you are going. And without objection, all Members will have 5 leg-
islative days to submit additional written questions for the wit-
nesses or additional materials for the record. And this hearing is
adjourned.

[Whereupon, at 4:40 p.m., the Subcommittee adjourned subject to
the call of the Chair.]
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Material submitted by the Honorable Tom Marino, a Representative in
Congress from the State of Pennsylvania, and Chairman, Subcommittee
on Regulatory Reform, Commercial and Antitrust Law
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Response to Questions for the Record from Jared Meyer, Fellow,
Economics21, Manhattan Institute

Questions submitted for the Record from Subcommittee Chairman Marine

1. At the hearing, you were asked about several successful technology startups that
were founded by millennials. Do the examples of Facebook, Dropbox, and Airbnb
indicate that youth entrepreneurship is not being harmed by overregulation?

While millennials have been the driving force behind many successful, transformative start-ups, it is
important to not let the success of a few companies overshadow the problems seen throughout the
rest of the economy.

Start-up rates remain low and less than four percent of private businesses are at least partially owned
by someone under the age of 30—the lowest rate on record. Even though two-thirds of millennials
want to work for themselves at some point, on a whole, members of this generation are not following
through on their entrepreneurial dreams.

1t is also not a coincidence that Silicon Valley technology firms are the shining point of the economy,
especially when it comes to opportunities for millennials, and that this sector is among the least
regulated. Applying the levels of regulation seen in the energy, manufacturing, and financial sectors
to technology firms would substantially lower innovation and entrepreneurship. If millennials had to
get an occupational license or a federal agency’s approval to build a new smartphone app, there
would likely be no Twitter, Snapchat, or Facebook.

2. At the hearing, you were asked about the effects that high student loan debt has on youth
entrepreneurship.  You agreed that this debt hinders millennials' desire to start
businesses. How can we help to lower the burdens of student loan debt?

When 70 percent of college graduates are forced to take out an average of nearly $30,000 in
student loan debt, something has to change. Everything from moving out of a parents’ home, to
buying a car, to starting a businesses are all made more difficult by high levels of student loan
debt.

While policymakers realize that student loan debt is a major problem for both millennials and the
economy as a whole, few proposed solutions address the reality that skyrocketing college tuition
is driving the increase in student loan debt.

While many factors have contributed to college tuition increases that have exponentially outpaced
inflation, the largest contributor is federal student loans. The government spends $169 billion a
year on programs designed to make it easier for students to attend college, but its programs also
have the unintended consequence of incentivizing colleges to raise tuition. The more federat
student aid increases, the more colieges can increase their tuition, which then leads to more in
federal student aid, and the vicious cycle continues.



147

Until something is done to slow the government-driven increase in tuition, any other student loan
reforms are akin to putting a Band-Aid over the problem. Policymakers need to stop driving
student loan debt levels higher before they attempt to address outstanding student loan debt.

For further information on the burdens of student loan debt and option for reform, please see my
September 9, 2015 testimony before the House Budget Committee, “The Unprecedented Debt

Burdens Facing Millennials.”

)
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Response to Questions for the Record form Patrick A. McLaughlin, Ph.D.
Senior Research Fellow, Mercatus Center at George Mason University

m"k MERCATUS CENTER
-\

George Mason University

May 5, 2016

The Honorable Bob Goodlatte

United States Representative

Chair, House of Representatives Committee on the Judiciary
Washington, DC 20515

Dear Chairman Goodlatte:

Thank you for the opportunity to testify on February 24 at the hearing “Triple Threat to Workers
and Households: Tmpacts of Federal Regulations on Jobs, Wages and Startups.” I'm happy to
provide answers to the post-hearing questions you posed in your letter of Aprit 5.

1. At the hearing, Mr. Weissman said that a regulatory failure led to the great recession. Do
you agree? What were the underlying causes of the financial collapse?

The financial collapse has been associated with several actions of the federal government, as well
as {irms and individuals in the private sector. Monetary policy, regulation of financial markets,
and moral hazards arising from government policies interact in such a complicated way that it is
easy to claim a specific cause and difficult to actually prove it.' However, we can say without a
doubt that regulation did not prevent the financial collapse. I have previously documented that,
contrary to popular myth, the volume of regulation issued by financial regulators increased by
17.5 percent from 1997 to 2008.% Others have used alternative measures of regulation and found
similar results.”

Is it a regulatory failure when the volume of financial regulation increases but a financial collapse
still occurs? Perhaps the better question is, “How could regulation have prevented the financial
collapse?” In hindsight, many of those regulatory policies that were on the books leading up to the
collapse also played a role in creating it. For example, many have pointed fo the SEC’s creation
and treatment of nationally recognized statistical rating organizations (NRSROs) as part of the
probleim. A clear regulatory failure would occur if regulators simply assumed that mere regulation
or less regulation would be the “solution.” Instead, regulators should objectively reexamine
existing regulatory policies to ensure that the regulations are reducing risk, not—as a result of

! Kling examines the role and interactions of housing policy, capital regulation, monetary policy, industry structure,
and innovation in the financial crisis of 2008. See Kling, Arnold. Not What They Had in Mind: 4 istory of Policies
that Produced the Financial Crisis of 2008, Mercatus Cenfer at George Mason University, 2009.
http://mercatus.org/publication/not-what-they-had-mind-history-policies-produccd-financial-crisis-2008.

* McLaughlin, Pairick A. and Robert Greene. “Did Deregulation Cause the Financial Crisis? Examining a Cemmon
Justification for Dodd-Frank.” Mercatus Center at George Mason University, 2013,
hitp://mercatus.org/publication/did-deregulation-cause-financial-crisis-examining-common-justification-dodd-frank,
3 See, for example, Calabria, Mark A. “Did Deregulation Cause the Financial Crisis?” Policy Report, Cato Institute,
July/August 2809, hittp://www.cato.org/policy-reportjulyaungust-2009/did-deregulation-cause-financial-crisis,

3434 Washingtan Bivd, 4th Floor, Arlington, VA 22261 Fhane: {703) 993-4930  Fax: {703] 993-4935 www.rnercatus.ong
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moral hazard or opportunistic behavior related to the design of regulations themselves—increasing
risk.

2. Dr. Bivens, in his testimony, argued that fossil fuel job losses are more than offsct by green
energy job creation. But green jobs are the artificial creation of taxpayer subsidies. GAO
reports the federal government alone has spent, at least, $150 billion on renewable energy
projects. Dividing that Dr. Bivens’ estimate of 115,000 solar jobs created and even adding
the 79,000 wind and solar jobs identified by a celebrated 2615 Duke study, that's $773,195
per job! So isn’t that argament misleading?

Government policies can force the reallocation of scarce resources, including labor, from one
sector to another. Regulations, taxes, and subsidies all effectively take from some areas of the
economy and give to other areas. Government intervention can create jobs temporarily, but the
jobs will dissipate without sutficient market demand for the products those workers make.
Furthermore, an intervention o force the exchange of resources from one sector to another or from
taxpayers to a specific project is never frictionless.

While projections of employment growth in a specific sector often convey the impression of
“gross employment growth, they obscure the broader implications for sconomic welfare by
omitting any accounting of off-setting impacts.”™ These impacts include the obvious, such as the
crowding out of the unsubsidized competitors, but also the more subtle, indirect impacts. For
example, if a regulatory intervention causes the price of electricity to increase, downstream
producers that use electricity as an input of production will have to adjust to the increases
production costs, often leading to fewer jobs in those sectors. Price increases are also passed along
o cousumers, with the regressive effects detailed in the Chambers and Collins study I referenced
in my testimony.’

In summary, it is an incomplete accounting of the employvment effect of a regulation or a subsidy
to only consider the effects of the specific sector that may benefit from the regulation because its
products have become relatively less expensive (that is, its rivals’ products have become more
expensive). When the rivals’ employment effects are considered, along with downstream effects
from higher prices and the crowding out of investment, the net effect is quite different.’ And none
of that is even taking into account the effect of collecting $150 billion from taxpayers to pay for
the subsidies mentioned in this question.

* Prondel, Manuel, Molan Ritter, Chistopher M. Schmidt; and Colin Vance. “Economic Impacts from the Promotion of
Renewable Energy Technologics: The German Experience.” Energy Policy 38, no. 8 (2010): 4048-4056. Quote from
4053,

* Charabers, Dustin and Courtney A, Collins, “How Do Federal Regulations Affect Consumer Prices? An Analysis of
the Regressive Effects of Regulation.” Working Paper, Mercatus Center at George Mason University, 2016,
hitp://mercatus.org/publication/how-do-federal-regulations-affect-consumer-prices-analysis-regressive-cffects-
regulation.

& A study by CBO director Keith Hall explains some of these and other labor effects of regulation. See: Hall, Keith.
“The Employment Costs of Regulation.” Working Paper, Mercatus Center at George Mason University, 2013,
htip://mercatus.org/publication/employment-costs-regulation.
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3. Dr. Bivens, in his testimony, argued that private sector job growth shows that regulation is
not harmful. But doesn’t that ignore the quality of those jobs? The New York Times says that
“the strongest employment growth during the sluggish recovery has been in low-wage work,
at places like strip malis and fast-food restaurants. . . . In essence, the poor economy has
replaced good jobs with bad ones.” Isn't that a problem?

An economy is a reflection of the production of individuals and firms. Private sector job growth is
a surrogate endpoint—it is a measure of activity within the economy, but it is not a measure of
production of the economy. Whether that job growth is correlated with economic growth depends
on what the individuals in those jobs produce. And in the long run, it also matters if the
individuals in those jobs have opportunities to improve their skill sets, take on more
responsibilities, and increase both their productivity and their incomes.

Unfortunately, policymakers coften fail to consider the dynamic responses of firms and individuals.
For example, while the recently proposed overtime pay rule from the Department of Labor may
have been intended to encourage additional hiring and increase pay, economic theory and
empirical evidence suggest that the responses of firms will not match the expectations of the
Department of Labor. A recent study noted that by increasing the cost to firms by shifting salaried
compensation to hourly compensation, employers will respond by reducing base pay, reducing
overall compensation (by cutting fringe benefits or performance bonuses), or replacing some
workers with machinery or a smaller number of higher-skilled workers.”

4. Dr. Bivens, in his testimony, wrote that, by 2020, EPA’s Clean Power Rule will “have
helped ercate 360,600 net new jobs.” That sounds very high for a single rule. Can vou cite a
peer-reviewed, retrospective analysis offering a precedential case in which a single rule
actually created that many jobs snce implemented?

No, [ am unaware of any peer-reviewed, retrospective analysis in which a single mle created that
many jobs. In point of fact, most peer-reviewed studies of regulation tend to look at “regulatory
programs” as an entire unit, rather than individual rules. For example, Walker (2010) examines the
effect of the 1990 Clean Air Act amendments on labor outcomes like job growth and displacement
{(finding a 15 percent decline in employment in the regulated industries).’ Greenstone (2002)
similarly Jooks at the Clean Air Act, although it’s a different set of amendments, and finds job
losses induced by them to equal about 590,000—but again, this covers alarge number of
individual rules.” Morgenstern et al. {2002) examine envirommantal regulations that affect four
different sectors (finding no statistically significant effect onemployment),  One peer-reviewed
study that I am familiar with that does examine the employment effects of a single rule is by Gray

” Boudreaux, Don, and Liya Palagashvili, “An Economic Analysis of Overtime Pay Regulations.” Working Paper,
Mercatus Center at George Mason University, 2016. http://mercatus.otg/publication/economic-analysis-overtime-pay-
regulations,

# Walker, W. Reed. “Environmental Regulation and Labor Reallocation: Evidence from the Clean Alr Act.” dmerican
Economic Review 101, no. 3 (2011},

? Greenstone, Michacl, “The Impacts of Environmental Regulations on Industrial Activity: Bvidence from the 1970
and 1977 Clean Air Act Amendments and the Census of Manufactures.” Journal of Political Economy 110, no. 6
(2002), 1175-1219.

" Morgenstern, Richard, William A. Pizer, and Jhih-Shyang Shih. “Jobs Versus the Environment: An Industry-Level
Perspective.” Journal of Environmental Economics and Managemeni 43, no. 3 (2002): 412-436.
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et al. (2014)." They examined the Cluster Rule of 2001, finding small employment declines
(around 3 to 7 percent) in the paper and pulp industry.

I hope this additional information is helpful in the committee’s consideration of the impact of
regulations on workers and households, Please feel free to contact me if I can provide any
additional information.

Sincerely,
Patrick A. McLaughlin

Senior Research Fellow
Mercatus Center at George Mason University

1 Gray, Wayne B., Ronald J. Shadbcgian, Chunbei Wang, and Merve Meral, “ID6 EPA Regulations Affect Labor
Demand? Evidence from the Pulp and Paper Industry.” Journal of Environmental Economics and Management 68, no.

1(2014).



