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CONSUMERS SHORTCHANGED? OVERSIGHT
OF THE JUSTICE DEPARTMENTS MORT-
GAGE LENDING SETTLEMENTS

THURSDAY, FEBRUARY 12, 2015

HOUSE OF REPRESENTATIVES,

SUBCOMMITTEE ON REGULATORY REFORM,
COMMERCIAL AND ANTITRUST LAW

COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 10:32 a.m., in room
2141, Rayburn Office Building, the Honorable Tom Marino (Chair-
man of the Subcommittee) presiding.

Present: Representatives Marino, Goodlatte, Collins, Ratcliffe,
Trott, Bishop, Conyers, and Jeffries.

Also present: Representative King.

Staff present: (Majority) Dan Huff, Counsel; Andrea Lindsey,
Clerk; and (Minority) Slade Bond, Counsel.

Mr. MARINO. The Subcommittee on Regulatory Reform, Commer-
cial and Antitrust Law will come to order. Without objection, the
Chair is authorized to declare recesses of the Committee at any
time.

We welcome everyone to today’s hearing on Consumers Short-
changed? Oversight of the Justice Department’s Mortgage Lending
Settlements. I will recognize myself for a brief opening statement.

Welcome to this hearing entitled “Consumers Shortchanged?
Oversight of the Justice Department’s Mortgage Lending Settle-
ments.” At issue are DOJ’s high profile settlements with
JPMorgan, Citi, and Bank of America over their activities related
to the financial crisis. The Committee is concerned that too much
of the settlement money is not making it directly to consumers
genuinely harmed.

The Citi and Bank of America settlements require the banks to
donate at least $150 million and as much as over a half billion dol-
lars to activist groups. To be sure, those groups do engage in hous-
ing counseling and related activities, but those activities are most
helpful to families still in their homes. What about the millions of
Americans who have already lost their homes?

I know the Department of Justice responds that the mandatory
donation provisions represent only a small portion of the consumer
relief packages which total in the billions, but tell that to Jeff and
Robin Brown. After the Chrysler plant in Newark, Delaware closed
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in 2009, they fell on hard times. Frustrating attempts to renego-
tiate their mortgage with Citi was were fruitless. They lost $3,000
to a loan assistance scam, then they received an eviction notice.

The request for two extra weeks so Robin could recover from a
setback with her multiple sclerosis was denied. So they looked at
what they could and they took what they were able and departed
the home they had saved for and lived in for 8 years. As a result
of the settlement, they got a check from Citi for $500.

Their experience is detailed, along with others, in a Delaware on-
line story titled “Some Who Lost Homes Feel Forgotten in Fore-
closure Settlements.” They are upset that the State of Delaware is
poised to spend the remaining $36.6 million on community service
projects instead of actual victims. I want to know why DOJ did not
do more to ensure that States receiving settlement money put vic-
tims before pet projects.

The evidence is not nearly anecdotal. The story noted that of
32,000 homeowners foreclosed upon, only about a thousand ever re-
ceived compensation. Most checks were for less than $1,500. That
is just in Delaware. Since 2008, there have been 4.9 million fore-
closures nationwide. It is a cruel irony that those who have lost the
most to the foreclosure crisis seem to be helped the least from DOJ
settlements.

Loan modifications cannot assist those already evicted. They
should have the strongest claim to the limited amount of hard dol-
lars that the banks are paying out. Instead, the cash is going to
activist groups because they work with victims of the housing cri-
sis. I guess this means the Administration does believe in trickle-
down economics so long as the money is trickling through activist
groups. I hope these groups at least do good work because Congress
already funds some of them through Federal grants.

But therein lies another problem. It is the role of the Congress,
not the executive, to allocate funds. This is a core feature of our
constitutional system of separation of powers. James Madison
called Congress’ appropriations power “the most effectual weapon.”
He noted it was the power of the purse that allowed the British
Parliament to reduce “the overgrown prerogatives of the other
branches of government.”

Also oversight is lacking. For example, the Legal Services Cor-
poration, which provides funding for legal aid, has a dedicated
oversight section to monitor grantees. The bank settlement pro-
vides no such oversight to ensure the recipient of donations use
them as intended. If the money is not being used to lift up those
most affected by the housing crisis, should we not at least be con-
cerned about how it is spent? In short, the mandatory donation
provisions also raise a host of legal and policy issues, including po-
tential violations of the Miscellaneous Receipts Act and internal
DOJ policies.

I thank Deputy Assistant Attorney Graber and all of our wit-
nesses for attending, and I look forward to the discussion. Unfortu-
nately, my good friend, Mr. Johnson, is not here today because he
has the flu, and he is the Ranking Member of the Subcommittee.
But we are also honored and fortunate enough to have the Ranking
Member of the full Committee, Mr. Conyers. So I am now going to
ask Mr. Conyers to make an opening statement if he wishes to.
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Mr. CoNYERS. Thank you, Mr. Chairman. I do wish to. Members
of the Committee, the stated purpose of today’s hearing is to deter-
mine whether there has been a misuse of mortgage settlement
funds by the Administration for its so-called “pet projects.” In
truth, however, this really is a hearing, a misguided hearing, a
witch hunt, that has absolutely nothing to do with helping the mil-
lions of hardworking Americans who were swindled by unscrupu-
lous and predatory mortgage lenders and mortgage services. Nor
does it have anything to do with addressing the massive fraud com-
mitted by the securities industry that nearly led to the financial
collapse of our Nation’s economy.

Rather than focus on these critical issues, the majority has cited
the so-called activist organizations and the Justice Department as
the perpetrators worthy of this hearing. And who exactly are these
entities? They are housing counseling programs administered at
national, State, and local levels by service providers subject to a
rigorous certification process by the United States Department of
Housing and Urban Development. They include such organizations
as the New York State Office for People with Developmental Dis-
abilities, the Michigan State University Extension Service, the New
York City Commission on Human Rights, and NeighborWorks
America.

So let us take a look in depth at one of these organizations.
NeighborWorks is chartered by Congress. Its board of directors,
whose membership is determined by statute, consists of the heads
of the financial regulatory agencies, who are presidential ap-
pointees subject to Senate confirmation. In fact, Congress in 2007
designated NeighborWorks America to administer the National
Foreclosure Mitigation Counseling Program pursuant to which this
organization has helped more than 1.725 million homeowners. That
is almost 2 million homeowners.

If the majority really cared about the victims of the foreclosure
crisis, we would be holding a hearing on either the mortgage crisis
that still grips many parts of our Nation, or on how Congress could
better assist those millions of Americans who still are at risk of los-
ing their homes. Now, in stark contrast, when I was Chairman of
this Committee, we held nine hearings and two field briefings ex-
amining the causes and impact of the foreclosure crisis as well as
potential solutions. Over the course of those hearings, the Com-
mittee heard from a United States senator, various Members of the
House, representatives from the Treasury Department, the Comp-
troller of the Currency, the Federal Housing Finance Agency, bank-
ruptcy judges, nationally recognized economists, leading academics,
victims of predatory mortgage lending, and many more voices.

Finally, I am particularly concerned that the majority has un-
fairly singled out the National Council of La Raza, which is the Na-
tion’s largest Hispanic civil rights and advocacy organization. The
Chairman of this Committee and the Chairman of the Financial
Services Committee in a letter to the Justice Department last No-
vember characterized La Raza as “activist group that stands to
benefit from the mortgage settlement agreements with Citicorp and
the Bank of America.” As detailed in a response from La Raza,
which I ask unanimous consent to include in today’s hearing
record, there is absolutely no truth to this allegation.
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[The information referred to follows:]

February 11, 2015

The Honorable Tom Marino The Honorable Hank Johnson, Jr.
410 Cannon House Office Building 2240 Raybum House Office Building
Washington, DC 20515 Washington, DC 20515

Dcar Chairman Marino and Ranking Mcmber Johnson:

On behalf of the National Council of La Raza (NCLR), the largest national Hispanic civil rights and
advocacy organization in the United States, | write in regard to an upcoming hearing of the Subcommittee
on Regulatory Reform, Commercial and Antitrust Law of the Housc Judiciary Committec, titled
“Consumers Shortchanged? Oversight of the Justice Department’s Mortgage Lending Settlements.”
While NCLR has not been contacted by anvone from the majority regarding this heaning, we want to take
the opportunity to inform you about NCLRs long and distinguished work in the housing arena to correct
some inaccuracies and misconceptions that have appeared in the media.

NCLR proudly represents nearly 300 Affiliates—community-based organizations in 41 states, the District
of Columbia, and Puerto Rico—that provide education, health, housing, workforce development, and
other services to millions of American families annually. As an American institution recognized in the
book Forces for (Good as onc of the best nonpartisan, nonprofit organizations in the nation, we strive to
strengthen our country by promoting the advancement of Latino familics.

At the outset, [ wish to note that what follows speaks solely to our historical work in the housing arena.
While we are aware that we are included in a list of potential grantees in the Citibank and Bank of
America settlements, along with every other national intermediary certified by the U.S. Department of
Housing and Urban Development (HUD), we have not received any monies to date from either of these
entities related to these settlements, nor have we been notified by either of these companies or the
Department of Justice that we will be receiving funding.

Housing has long been a priority for our organization, since homeowncrship remains the cornerstone of
achicving prosperity and sccuring the American Drcam. For most Amcricans, a home is the largest assct
that a family will ever own. Obtaining such an asset translates into major benefits for the family, their
community, and the national economy. Creating homeownership opportunities in low- and moderate-
income Latino communitics has thus been a priority of NCLR’s for more than a decade. For the last 13
years, NCLR has operated the NCLR Homcownership Network, which is composed of 49 community-
based housing counseling providers that work with over 50,000 families annually. These organizations
have helped more than 30,000 families become first-time homebuyers since the inception of the network.

In recognition of our standing as the largest provider of housing counscling in the Latino community,
NCLR became onc of HUD’s Housing Counscling Program national intermediarics in 1997-1998. HUD
maintains comprehensive, stringent standards on how housing counseling is conducted and must certify
all agencies that receive funding. To ensure compliance. HUD audits housing counseling agencies every
two ycars to measure adherence to their standards. Only audited agencics or agencics within intcrmediary
nctworks arc deemed “HUD—=certificd™ and therefore cligible for funding.
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As a certified intermediary, we support our Affiliates by providing quality control and training, assisting
in building capacity, facilitating industry partnerships, pioneering products, and offering teclmology
support. NCLR also distributes funding to our housing-focused Affiliates through grants from federal and
corporate sources that are based on work plans, goals, and outcomes. All organizations compete for this
funding annually to ensure that counseling services reach new communities and promote the strong work
of the nonprofits that serve them.

NCLR’s network of expert housing counsclors—and all HUD-certified housing counsclors—play a
crucial role as third partics that offer unbiascd information and advice to homebuyers, renters, victims of
predatory lending, and families facing a financial emergency. NCLR's network of housing counselors
emphasizes in-person, one-on-one counseling that has proven more effective at generating positive
outcomes for Latino families. For some, a housing counselor has made the difference between
unnccessary foreclosure and keeping a home.

The work of the NCLR Homeownership Network could not be more important, as families continue to
recover from the wealth they lost during the foreclosure crisis. As vou may know, communities of color,
and the Latino community in particular, were hit hardest by this crisis. For example:

» Hispamec familics lost 44% of their wealth between 2007 and 2010; by contrast, White familics
lost 11%.

*  From 2003 to 2009, thc median level of home cquity held by Latino homcowners declined by
half—from $99,983 to $49,145. At the same time, homeownership rates among Hispanics also
fell, from 51% to 47%.

* A disproportionate share of Hispanics live in California, Florida, Nevada, and Arizona, states that
experienced the steepest declines in housing valucs during the crisis.

The U.S. Department of Justice settlement agreements with various financial institutions in part indicate
why this may have been the case. These settlements found that mortgage lenders often targeted Latinos
and other minority borrowers with unsafe and predatory products. As a remedy, a small fraction of the
overall payments in these settlements was dedicated to certified housing counseling intermediaries, given
the known success of counsclors in helping familics remain in their homes.

One example is a Georgia-based organization that is a member of the NCLR Homeownership Network,
Dalton-Whitficld Community Development Corporation, Ine. (DWCDC). This organization provided
forcelosure prevention counscling to help a family scourc a loan modification on a subprime, high-intcrest
loan after the family was denied scveral times by the bank. Administrative crrors on the part of the
servicer, such as losing documents and revolving points of contact, made the process unmanageable for
the family over a two-vear period. The family eventually received a modification due to a DWCDC
counselor’s intervention with the servicer. The housing counselor also continued to assist the family in
managing communications with the lender and creating a crisis budget to save for future emergencics.
There are countless examples like this from NCLR and other counseling organizations in which housing
counselors help families confront lengthy and complex processes and work with unresponsive banks—
issues that are all the more complicated when there are language barriers. This example is illustrative of
what we know to be truc: housing counscling works.

The September 2014 NeighborWorks America evaluation for the National Foreclosure Mitigation
Counseling (NFMC) program (for the period July 2009—June 2012) showed that homeowners are 2.83
times more likely to get a modification if they receive housing counseling, As a result, over 96,000

Aiari, B



NEMC clients secured a loan modification through housing counseling—modifications that they could
not have secured on their own—saving them about $478 million annually. The combined effect of
monthly loan payment reduction and counseling assistance also reduced, by approximately 70%, the odds
that a borrower would return to troubled loan status after receiving a loan modification. Virtually all of
the improvement in sustained loan performance was a result of NFMC counseling, during which clients
received help to improve their financial management skills and manage relationships with servicers and
investors, among other types of support.

Policymakers on both sides of the aisle have recognized the value of pre- and post-purchasc counscling.
Former Congressman James Walsh (R-NY) played an instrumental role in allocatmg funding to housing
counseling, and former Senator Kit Bond (R-MO) has written a number of blog posts and editorals
through his work with the Bipartisan Policy Center on the importance of early intervention to forestall
financial disaster. These arc just two cxamples out of many who have spoken about housing counscling’s
demonstrable benefit.

As a civil nghts and advocacy organization, NCLR recognizes that some may disagree with the policv
positions we have taken. However, we hope we can all agree that preventing foreclosure and keeping
familics in their homes arc critically important to stabilizing our nation’s cconomy. I hope this letter puts
to rest any confusion about the role of the NCLR Homeownership Network and clarifies our ongoing
work to help homeowners.

My staff arc willing to answer any questions you may have. Pleasc contact Lindsay Danicls, Manager of
NCLR’s Wealth-Building Tnitiative, at 202.776.1704 or Idani irorg for additional information.

Sincerely,

Lautaro “Lot” Diaz
Vice President,
Housing and Community Development

cc: Congressman Jeb Hensarling
Congressman Bob Goodlatte

gienal Officas: Hingls -« los

e, ¢« Phiog

= Mo ok,



7

Mr. CONYERS. In fact, La Raza has not received a single penny
from these settlements, and it did not proactively seek to be des-
ignated as a recipient of these funds. La Raza is not even named
specifically in either of these settlement agreements as a des-
ignated recipient. And if it was to receive any monies under these
agreements, La Raza has a firewall between its housing counseling
activities and its advocacy activities, as well as accounting stand-
ards in place to ensure such a separation. This information was
readily available had the majority simply reached out to La Raza
to confirm its allegations before putting them in writing to the Jus-
tice Department.

Thank the witnesses for joining us here today, and, Mr. Chair-
man, I yield back the balance of my time.

Mr. MARINO. Thank you, Congressman Conyers. It is my pleas-
ure now to recognize the Chairman of the full Judiciary Committee,
the gentleman from Virginia, Congressman Goodlatte, for his open-
ing statement.

Mr. GOODLATTE. Thank you, Mr. Chairman. This hearing opens
a pattern or practice investigation into the Justice Department
mortgage lending settlements. The concern is that DOJ may have
systematically subverted Congress’ budget authority by using set-
tlements to funnel money to activist groups. The evidence is a pro-
gression of startling terms in the DOdJ’s mortgage banking settle-
ments. It began with the JPMorgan settlement that merely offered
credit for donations to community redevelopment groups. Next
came Citi and Bank of America settlements requiring $150 million
in donations to housing nonprofits.

These donations earned double credit against the banks’ overall
obligations. Meanwhile, credit for direct forms of consumer relief
remain dollar for dollar. Bank of America’s settlement also re-
quired it to set aside $490 million to pay potential consumer tax
liability arising from loan modifications. Should Congress again ex-
tend the non-taxable treatment of home loan forgiveness, the
money does not revert to the bank. Instead it flows to activist
groups, like NeighborWorks America, which has been described as
funding “a national network of left wing community organizers op-
erating in the mold of ACORN.”

All told, DOJ has directed as much as half a billion dollars to ac-
tivist groups entirely outside of the congressional budget and over-
sight process. DOJ will say that the groups receiving donations
provide relief to homeowners. Even assuming this housing-related
work is entirely non-partisan, money is fungible. Donations to the
housing arm of any recipient would free up funds for the recipient
to engage in more controversial activism in other areas. Further-
more, the Miscellaneous Receipts Act, or MRA, requires that money
received by the government from any source be deposited in the
Treasury. Directing a defendant to pay money directly to a third
party interest group is simply an end run around the law.

Dod’s own internal guidance documents acknowledge the poten-
tial for abuse when settlements require donations to third parties.
The U.S. Attorney’s Manual says that the practice is restricted be-
cause it can create actual or perceived conflicts-of-interest and/or
other ethical issues. It was almost entirely banned in 2008 due to
instances of perceived abuse.
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Exception was made for environmental settlements in view of ro-
bust guidance issued by DOJ’s Environment and Natural Re-
sources Division. However, to the extent that guidance is the basis
for an exemption, DOJ’s banking settlements violate it. The guid-
ance requires a mechanism to ensure that any party receiving the
funds spends them in a manner consistent with the intent of the
community service requirement. There is no such oversight in the
DOJ’s banking settlements. The monitor is responsible only for the
bank’s compliance, not how the activist groups who receive dona-
tions use them. Related guidance also caps credit for donations to
community service projects at dollar for dollar.

Even more troubling, the guidelines state that community service
cannot be of such a nature that it provides additional resources for
the performance of an activity for which Congress specifically has
appropriated funds. This ensures that the settlement does run not
afoul of the Miscellaneous Receipts Act by unilaterally augmenting
a congressional appropriation.

Congress specifically funds the Department of Housing and
Urban Development’s Housing Counseling Assistance Program. In
a press release, La Raza, one of the largest grant recipients under
the program, lamented that Congress cut funding from $88 million
to $45 million. It subsequently praised DOJ bank settlements,
which required $30 million in donations specifically to HUD-ap-
proved housing counseling agencies. Thus, DOJ’s settlements ap-
pear to restore most of the funding that Congress specifically cut.

For DOJ to funnel money to third parties through settlements
this way may violate the law and is undoubtedly bad policy. The
purpose of enforcement actions is punishment and redress to actual
victims. Carrying that concept to communities at large or activist
community groups, however worthy, is a matter for the legislative
branch and is not to be conducted at the unilateral discretion of the
executive.

I thank all of our witnesses for appearing and look forward to
their testimony today. Thank you, Mr. Chairman.

Mr. MARINO. Thank you, Chairman. Without objection, other
Members’ opening statements will be made part of the record.

And now just to do some little detail work, I think Mr. Conyers
wants to enter something in the record.

Mr. CONYERS. Yes. I would like to put our colleague, Hank John-
son’s, statement in the record. And I ask unanimous consent to
have his statement put into the record, please.

Mr. MARINO. Without objection, so ordered.

[The prepared statement of Mr. Johnson follows:]

Prepared Statement of the Honorable Henry C. “Hank” Johnson, Jr., a Rep-
resentative in Congress from the State of Georgia, and Ranking Member,
Subcommittee on Regulatory Reform, Commercial and Antitrust Law

Thank you, Chairman Marino.

Built on the back of predatory loans, toxic mortgage securitization, and regulatory
failure, the mortgage-foreclosure crisis has blighted entire cities across the country
while destabilizing the home market and countless other industries.

But the effects of foreclosures go far beyond simple economics.

Since the start of the Great Recession, foreclosures have sent shockwaves
throughout entire communities, taking children out of schools, pulling families and
friends apart, undermining religious congregations, and creating other forms of so-
cial instability.
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Although recent data indicates that the foreclosure-filing rate is dropping to its
lowest level since 2006, these positive figures do not capture the continued hardship
of low-income and minority and households, which lag far behind national home-
ownership rates. Andrea Levere, the president of the Corporation for Enterprise De-
velopment, notes that this trend threatens “to exclude an increasing percentage of
Americans from our mainstream financial systems.”

We can’t allow this to happen.

It is therefore incumbent on the federal government to not only hold fraudulent
corporations accountable, but to also require that they meaningfully help the mil-
lions of consumers they harmed.

Today’s hearing concerns settlement agreements between the Justice Department
and JPMorgan, Citigroup, and Bank of America—companies that each admitted to
fraudulently packaging, marketing, and selling residential-mortgage back securities,
even where the banks knew the loans were defective.

These settlements amply demonstrate the fraud that pervaded every level of the
securities industry, fraud that substantially contributed to the mortgage-foreclosure
crisis and recession.

In addition to significant civil penalties, each of these agreements contains con-
sumer-relief provisions designed to provide much-needed relief to millions of Ameri-
cans affected by the fraudulent sale of toxic securities. These provisions of the
agreement require the banks to provide billions in first-lien principal forgiveness to
help families who are underwater on a mortgage to stay in their homes.

When homeowners fall behind in their mortgage payments, it is often a major
task to bring them current. For that reason alone, mortgage modifications—such as
those under the settlement agreements—are a standard tool to bring homeowners
in good standing with their home loan and stop the foreclosure process.

Educating and assisting consumers is also a critical tool in foreclosure prevention.
The Department of Housing and Urban Development (HUD) has documented that
if a consumer works with a HUD-approved housing counseling agency, the odds of
a favorable outcome are almost two-times greater.

Two of the Justice Department’s settlements also require the settling banks to do-
nate funds toward neighborhood reinvestment activities, which include donations to
HUD-approved Housing Counseling Agencies, state-based Interest on Lawyer Trust
Accounts organizations, and Community Development Financial Institutions.

Housing counseling agencies offer a critical education component to helping con-
sumers avoid default and foreclosure by identifying the documents the mortgage
company needs from the homeowner and contacting the mortgage company on the
homeowner’s behalf.

As we search for ways to avoid another mortgage crisis while repairing the incal-
culable damage that has already occurred, it is essential that we use every tool to
keep families in their homes.

Although I wish that the Justice Department’s settlements had required more of
the banks that contributed directly to the plight of so many, I am confident that
these agreements will do much to help millions of consumers across the country.

I yield back.

Mr. CoNYERS. Thank you.

Mr. MARINO. And I am asking unanimous consent to enter into
the record the following: number one, a letter to the Committee
from the predominant legal scholar, Richard A. Epstein, outlining
his view that appropriations to community groups should not be
made part of the settlement process; number two, a statement for
the record from the U.S. Chamber of Commerce and the U.S.
Chamber Institute for Legal Reform noting that directing private
parties to make payments to other private parties as part of settle-
ment is, in effect, creating a Federal grant program that is admin-
istered by the agencies without statutory authorization; and finally,
number three, a memo from the organization, Cause of Action, en-
titled “Investigation of Bank of America Settlement Receipts,
NeighborWorks America.”

Hearing no objections, so ordered.

[The information referred to follows:]
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Statement for the Reeord Provided by
The U.S. Chamber of Commerce and the U.S. Chamber Institute for Legal Reform

To the Subcommittee on Regulatory Reform, Commercial, and Antitrust Law of the House
Committee on the Judiciary

Hearing on “Consumers Shortchanged? Oversight of the Justice Department’s Mortgage
Lending Settlements”

February 12, 2015

This statement is being provided by the U.S. Chamber of Commerce (the “Chamber”)
and the U.S. Chamber Institute for Legal Reform (“TLR™). The U.S. Chamber of Commercc is
the world’s largest business federation representing the interests of more than three million
companies of all sizes, sectors, and regions, as well as state and local chambers and industry
associations, and dedicated to promoting, protecting, and defending America’s free enterprise
system. ILR is an affiliate of the Chamber dedicated to making our nation’s overall civil legal
system simpler, fairer, and faster for all participants.

The Chamber and ILR applaud the Subcommittee for holding this hearing regarding the
federal government’s practices in connection with scttlements of enforcement proceedings. The
Constitution vests Congress with authority to control and direct the spending of public resources.
Federal agencies are circumventing this clear command by directing private parties to make
payments to other private parties as part of settlement—in effect creating a federal grant
program that is administered by the agencies without statutory authorization. Simply put, thers
is no stattory or constitutional basis for allowing federal Executive agencies to selectively
distribute public funds to favored private parties.

These unauihorized and unchecked activities by federal agencies do not simply
undermine the structure specitied in the Constitution. They also create perverse incentives for
agency officials to pursue enforcement activities that are based not on the public interest, but on
the individual officials’ narrow private interests in obtaining funds for favored private parties.

Indeed, the government frequently imposes these financial requirements as the price of
settlement—and private parties often are forced to setile, regardless of the merits of the
government’s underlying claims, in order to avoid the brand and reputational damage that may
result from an indictment or lengthy litigation. Here are just a few examples:

* The Justice Department in 2012 required the Gibson Guitar Corporation to make a
$50,000 “community service payment” to the National Fish and Wildlife Foundation
(“NFWE"), even though that entity was not a victim of and had no direct relationship
to the alleged offense—the claimed viclation of a restriction on wood import&l

! Sec Paul 1. Larkin, “Funding Favored Sons and Daughters; Nonprosccution Agreements and
‘Extracrdinary Restitution’,” 47 Loy, L. Rev 1, 6-7 (2013).
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¢ British Petrolcum was cbligated to “donate” nearly $2.5 billion to the NFWF over a
five-year period, in connection with resolving a criminal investigation related o the
Guif of Mexico oil spill.” Shortly atter the BP settfement was announced, then-
Senator Mary Landrieu (whose state was arguably the biggest victim on the Gulf of
Mexico spill) complained publicly about the DOJT’s decision to direct so rauch
recovery money 10 a single foundation, the board of which “include[d] only one
person from the Gulf of Mexico. ™

*  The phenomenon is not new: The U.S. Attorney for Connecticut in 2006 required 2
wastewatcr treatment firm accused of violating the Clean Water Act to “donate” §1
million to the Alumni Association for the United States Coast Guard Academy in
New London, Connecticut to fund an Endowed Chair of Environmental Studies.* The
wastewater treatment firm was also forced to pay an additional $1 million to the
Greater New Haven Water Pollution Control Authority in New Haven, Connecticut,
to fond unspecified “environmental improvement projects.”

There is no justification for these “private grant programs,” which violate the Constitution, lack
any legitimate statutory basis, and threaten the public interest. Congress should prohibit them.

Just as troubling, though occasionally autherized by statute, is the frequent practice of
agencies retaining for their own use the proceeds of private parties” payments to the federal
government in connection with setilements—in effect, self-generated supplements to the
ageney’s statutory appropriation. Are enforcement actions that include such paymenis really
justified by the public interest, or are they instead grounded in a desire to expand the agency’s
size, scope, and influence as well as to be an end run around Congress’ power over the purse?

Perhaps the most notorious example of this practice is the Justice Depariment’s asset
forfeiture program. In 1985, when the DOJ’s asset forfeiture fund was first initiated, it took in
only approximately $27 million annually. By 2011, that figure had ballooned to $1.8 billion.®

Discussing the potential problems and perverse incentives created by the DOT’s equitable
sharing program and asset forfeiture practices, the American Civil Liberties Union stated: “When
salaries and perks are on the line, officers have a strong incentive to increase the seizures, as

2 See Tuliet Elperin, “BP Settlement a Boon to Conservation Group,” Washington Post (Nov. 16,
2012), available at hittp://www.washingtonpost.com/national/health-science/bp-settlement-a-boon-io-
conservation-group/2012/11/16/ddch2790-302b-11e2-a30e-5ca76eeec857_story.html.
: .
¢ News Release, U.S. Attorney’s Office (D. Conn.), “OMI and U.S. Enter into Deferred
Prosecution Agreement” (Feb. 8, 2006}, available at www usdoj.gov/usao/ct/press2006/20060208.himl,
5

Id.

s U.S. GAO, GAQ-12-736, JUSTICE ASSETS FORFEITURE FUND: TRANSPARENCY OF BALANCES
AND CONTROLS OVER EQUITABLE SHARING SHOULD BE IMPROVED, at 11 (2012) available at
http://www,gao.gov/assets/600/592349 pdf.
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evidenced by an increase in the regularity and size of such seizures in recent years.”” Other
conmentators have also explained that allowing authorities to retain forfeited assets can distort
legitimate enforcement priorities by incentivizing the pursuit of more valuable assets rather than
more dangerous criminals and encouraging authorities to divert investigative resources away
from those cases that are less likely to produce lucrative asset seizures.” Indeed, concerns over
the DOY’s asset forfeiture program reached such a fever pitch that even Attorney General Eric
Holder was forced to admit “a comprehensive review” of the program was needed

But the asset forfeiture program is not at all unique. The Consumer Financial Protection
Bureau,'? the Environmental Protection .t\clminisn‘ation,1 " and the Departments of Justice and
Health and Human Services'? each maintain similar “stush fund” accounts in which settlement
payments are deposited and then expended by the agencies, without congressional action. The
total amounts of money involved ranges in the multiple billions of dollars.

In our view, Cangress should reassert its constitutional authority, eliminate these
accounts, and require all settlement proceeds to be deposited into the Treasury.

The Subcomtmittee’s attention to these troubling abuses of executive autherity is timely
and welcome. The Chamber and ILR would be happy to provide any additional information that
would be useful to the Subcommittee’s inquiry.

! ACLU, “Law Reform: Civil Asset Forfeiture” (2015), available at https://www.aclu.org/criminal-
law-reform/civil-asset-forfeiture,

8 See Eric Blumenson & Eva Nilsen, “Policing for Profit: the Drug War’s Hidden Economic
Agenda”, 65 U. Chi. L. Rev, 35, 66 (1998).

¢ See DOJ Press Release, “Attomey General Prohibits Federal Agency Adoptions of Assets Seized
by State and Local Law Enforcement Agencies Except Where Needed to Protect Public Safety,” (Jan. 16,
2015), available at htip:/iwww.justice.goviopa/pr/attorney-general-prohibits-federal-agency-adoptions-
assets-seized-state-and-local-law.

1o See 12 C.F.R. § 1075.100 (describing the CFBP’s administration of the fund); see also CFTB
Release, “Strategic plan, budget, and performance plan and report” (2015), at 12 & 22, available at
hitp://files.consumerfinance.gov/fisirategic-plan-budget-and-performance-plan-and-report-FY 2013-
15.pdf.

2 See 47 U.S.C. § 1395i(k); see also HHS & DOJ, “Health Care Fraud and Abuse Control Program,
Annual Report for Fiscal Year 2013” at 8. (Feb. 2014), available at
http://oig.hhis.gov/publications/docs/hefac/FY2013-hcfac.pdf.

i See, e.g., 42 U.S.C. § 9622 (b)(3).
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that the Settlement Agreement does not impose 2 donation csﬁp.’3 Conceivably, the
Bank could donate 32 billicn to NeighborWorks and receive $4 billion in settlement
credit.

@ CoA previously investigated the connection between NeighborWorks, the now-defunct
Association of Community Organizations for Reform Now (“ACORN™), and affiliates of
ACORN. CoA's website (http://causeofaction.org/our-work/acorny/) summarizes the
relationship among these entities and resulting concerns. Of particular note:

» In 2009, Congress banned fanding to ACORN and any ACORN affiliates,
subsidiaries or allied organizations. ACORN Housing Corporation (“AHC”) is an
aftiliate of Affordable Housing Ceuters of America ( “AHCOA™). Records show
that ACORN simply changed its name to AHCOA.

» In a September 29, 2010 advisory opinion, the Government Accountability Office
(“GAO") determined that AHCOA “is not an affiliate”, “subsidiary”, or “allied
organization” of ACORN thus allowing AHCOA (¢.e., ACORN) to continue
receiving federal funds ' Significantly, GAO determined that NenghborWorks s
appropriations from HUD are available for grants to AHCOA.! AHCOA
continued to receive taxpayer funding via grams from NeighborWorks (from
HUD appropriations) unti! June 7, 201 1'? and via direct HUD grants through at
least September 2, 2011,” Other rebrandcd ACORN organizations also continued
to receive taxpayer funding and, in August 2012, CoA published a list of 174 still-
active ACORN organizations connected to old ACORN groups by means of
having the same physical location, shared leadership or staff, and/or the same tax
1D number.'*

» In terms of discretionary funding, CoA’s investigation revealed that HUD’s
funding of AHCOA reflects poor grant oversight.

» By letter dated September 21, 2009, Senator Dodd, then Chairman of the Senate
Committee on Banking, Housing and Urban Affairs, requested the Internal Audit
Director of NeighborWorks to investigate AHC’s uge of certain federal funds.

CoA). The letter only discusses NeighborWorks’ eligibility for funds related to the Settlement Agreement’s
Eiquidated damages provisien.
¢ See Annex 2, Menu Item 3.G.
See ACORN Gets Another $350,000 in American Taxpayers’ Mongy, CAUSE OF ACTION (Dec. 6, 2011),
other 30000 i n-ameritin-laXpayers-money.:
h . Gibson, Acting General Counsel, GAQ, to Jeifrey T. Bryson, General Counsel,
NeighborWorks (Sept. 29, 2010), B-320329, available ar http/iwww.gao.govidesisions/anpro/320329.bim:
See id.
12 NeighborWorks America, Round SNFMC Funding (June 7, 2011), avadable af
hitp: e neishborworks oro/DocumentsQLDHomeandFinance. DocgForeulasure. Doey/ParectosureCounseling
Y2 8NFMC%29 Docs/ARSawardsbyawardamount.aspx (l:stm0 grant recipients by award amount),
1 See ACORN, CAUSE OF ACTION, hitp:/causeofaction.org/our-work/acerm/.
' See List of Still-Active ACORN Entities, ACORN Allies, and Rebranded ACORN Organizations, CAUSE OF
ACTION {Aug. 22, 2012), by feausenfaetion o wmil -aetive-acorne-entities-acornsalliss-and-rebrindedacons

organizations/.
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NeighborWorks issued a report to Senator Dodd dated December 17, 2010.'° The
report documents AHCOA’s ties to ACORN as an “affiliate”, revealed a
substantial financial relationship between AHCOA and ACORN, and found a
number of violations by ACHOA.'

» However, CoA’s investigation conchided that NeighborWorks may have
intentionally delayed reclease of its andit until after GAD released its report,
so that the affiliation between ACORN and AHCOA would not appear in the
GAQG report. Whether Members of Congress or agency employees knew
about (or even encouraged) an intentional delay to allow ACORN, via
AHCOA, to continue to receive funding remsins unclear. v

15 See NeighborWorks America, Office of Internal Audit, Special Audit of the Use of National Foreclosure
Mitigation Counvelmg Program Grant Funds ky ACORN Heusing Corporation, Ine, (Dec. 17, 2010), available at
¢ i jorks.org/Docimentsd) 3LD!A|J.Q§JX: Ix Bes/PublicPolisy: DocsFOTA Btm/chrlm.:-
pplicd-10-18-11_Redaciediaspx. Although NeighborWorks publicly posts its
internel audxts, it did not initinlly make this report available online. As aresult of CoA’s investigative efforts,
NeighborWorks placed this redacted copy of its report on its website.

e See zd see. alm FederaIAudzt »1C0R1‘\' Reaezvcd Your Money CAUSE OF ACTION (Dec. 6, 2011),

¥

7 See FedemlAua’zf ACORN Recerved Your Money CALSE OF ACTioN (Dec. 6, 2011),

hitpdeausecfictioruorg/federalauditacor-reeivedsyour-inonaw! (. . . [CoA] was able to determine that Congress
asked NeighborWorks to post its internal sudits several months ago, but the recommendation was at first denied by
NeighborWorks’ Board of Directors, One of these Board members is an Assistant Secretary at HUD. Given the fact
that HUD’s General Counsel determined AHCOA was not an ACORN affiliate, it shouid be no surprise that HUD
would attempt to prevent the release of an audit that refuted its conclusions concerning the relationship between
AHCOA and ACORN.™).
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Mr. MARINO. We have a very distinguished member today from
the Department of Justice. Welcome, sir, and I will begin by swear-
ing you in. Would you please stand and raise your right hand,
please?

Do you swear that the testimony you are about to give is the
truth, the whole truth, and nothing but the truth, so help you God?

Mr. GRABER. I do.

Mr. MARINO. Thank you. Let the record reflect that the witness
has responded in the affirmative, and please take a seat.

Mr. Geoffrey Graber is a deputy assistant attorney general and
the director of Residential Mortgage-Backed Securities Working
Group of the Financial Fraud Enforcement Task Force for the
United States Department of Justice. Mr. Graber was an associate
for the San Francisco branch of Morrison & Foerster prior to join-
ing the Justice Department’s Civil Division. At the litigation de-
partment of Morrison & Foerster, Mr. Graber specialized in con-
sumer class actions, securities fraud, product defects, tort, contract
law, and general civil litigation.

Mr. Graber is a graduate of the University of Southern California
Law School. And I also understand that you do a pretty good Alec
Baldwin/Glenn Close imitation?

Mr. GRABER. Yes.

Mr. MARINO. We may need that some time through the testimony
here, sir. The witness’ written statement will be entered into the
record in its entirety, and I ask if you would please summarize
your opening testimony in 5 minutes or less. And to help you stay
within the guidelines, there is a timing light in front of you, and
when the light switches from green to yellow, it indicates that you
have 1 minute to conclude your testimony. When the light turns to
red, it indicates that your 5 minutes have expired. And I will just
politely, because sometimes it is difficult to keep an eye on the
lights and talk. So I will just politely tap here to give you an indi-
cation that your time has run out, and please sum up at that point.

I now recognize Mr. Graber to give his opening statement.

TESTIMONY OF GEOFFREY GRABER, DEPUTY ASSOCIATE AT-
TORNEY GENERAL AND DIRECTOR, RMBS WORKING GROUP
OF THE FINANCIAL FRAUD ENFORCEMENT TASK FORCE,
U.S. DEPARTMENT OF JUSTICE, WASHINGTON, DC

Mr. GRABER. Thank you. Chairman Marino, Chairman Goodlatte,
and Ranking Member Conyers, and Members of the Subcommittee,
thank you for inviting me here and for providing the Department
of Justice the opportunity to appear at today’s hearing to describe
a series of settlements that have arisen out of the Department’s ef-
forts to address fraud in connection with the packaging and sale of
residential mortgage-backed securities.

In November 2009, the Financial Fraud Enforcement Task Force
was established in order to strengthen the efforts of the Depart-
ment of Justice to pursue potential misconduct committed in con-
nection with the financial crisis. And in January 2012, the Depart-
ment of Justice formed the Residential Mortgage-Backed, or RMBS,
Working Group, in the task force to investigate those responsible
for misconduct contributing to the financial crisis through the pool-
ing and sale of residential mortgage-backed securities.
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The efforts of the RMBS Working Group have focused on achiev-
ing accountability from financial institutions that engaged in
wrongdoing relating to residential mortgage-backed securities and,
to the extent possible, bringing some measure of relief to home-
owners who suffered as a result of the financial crisis. These goals
reflect the fact that misconduct in the RMBS market impacted the
entire financial system and the American economy as a whole.

To date, the efforts of the RMBS Working Group have secured
resolutions valued at more than $36.6 billion in penalties, com-
pensation, and consumer relief to investors, victims, and the Amer-
ican people. These settlements each embody the goals spelled out
in the formation of the RMBS Working Group.

First, each settlement achieved accountability by requiring a sig-
nificant and, in some cases, record monetary penalty, as well as a
statement of facts acknowledging the evidence underlying the gov-
ernment’s allegations. These penalties will hopefully serve to deter
future misconduct, and the statements of fact serve as an acknowl-
edgment by the banks to their shareholders and the American pub-
lic of the misconduct uncovered by the Department of Justice.

Second, each bank committed to provide many billions of dollars
of consumer relief of a type that is designed to enable many Ameri-
cans to stay in their homes. These consumer relief provisions pro-
vide an especially salient feature to these settlements. This type of
relief likely could not have been ordered by a court even if the gov-
ernment has prevailed at trial. In general, the consumer relief com-
ponent consists of a menu of different types of consumer relief,
menus developed in consultation with the Department’s law en-
forcement partners, including Federal regulatory agencies and
states.

In each of these resolutions, the settling bank can fulfill its obli-
gations to implement consumer relief by undertaking the consumer
relief set forth on the menu. The banks agreed to meet certain con-
sumer relief targets. The agreements establish certain constraints
on how the relief is to be provided. Beyond that, though, the banks
have latitude to decide precisely how to satisfy their consumer re-
lief obligations.

For example, the Bank of America settlement provided for a total
of $7 billion in consumer relief, including a minimum of $2.15 bil-
lion in first lien forgiveness calibrated to help homeowners who
face the risk of default and foreclosure. Within this broad target,
though, the bank has discretion to decide precisely how to provide
such relief.

As a second example, the various settlements all contemplate
neighborhood reinvestment activities, a type of relief that includes
the provision of certain kinds of foreclosure prevention assistance
and other counseling activities. This is to be provided by certain
categories of organizations chosen by the bank that will receive a
directed donation to perform the types of activities specified in the
agreements, such as foreclosure prevention and counseling activi-
ties.

These include organizations that help veterans avoid foreclosure,
organizations that deal with abandoned properties that can inhibit
neighborhood recoveries or organizations to help prospective home
purchases navigate the process of buying a home. With the single
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exception of IOLTAs, the banks choose which specific organizations
receive these donations. The Department of Justice does not man-
date that any money will go to any specific third party charity or-
ganization.

The RMBS Working Group has achieved a great deal in fighting
financial fraud. These efforts have resulted in record civil penalties,
factual statements in civil cases that show an unprecedented level
of accountability from the financial institutions and transparency
to the marketplace, and meaningful consumer relief for the Amer-
ican people.

Thank you once again for the opportunity to appear before you
today. At this time, Mr. Chairman, I would be happy to address
any questions you or Members of the Subcommittee may have.

[The prepared statement of Mr. Graber follows:]
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Testimony of Geoffrey Graber
Deputy Associate Attorney General and
Director of the Residential Mortgage-Backed Securities Working Group of
The Financial Fraud Enforcement Task Force
Before the Subcommittee on Regulatory Reform, Commercial and Antitrust Law
Committee on the Judiciary
U.S. House of Representatives
February 12, 2015

Chairman Marino, Vice Chairman Farenthold, and Members of the Subcommittee, thank
you for inviting me here and for providing the Department of Justice the opportunity to appear at
today’s hearing to describe a series of settlements that have arisen out of the Department’s
efforts to address fraud in connection with the packaging and sale of Residential Mortgage-
Backed Securities.

In late 2008, the financial system and the broader American economy underwent
tremendous shock. There were many contributing factors to the financial crisis. High among
them, though, was the interconnectedness between troubles in the housing market and the
packaging and trading of a particular type of security known as “Residential Mortgage-Backed
Securities,” or “RMBS.”

Tn the lead-up to the financial crisis, investments in RMBS yielded tremendous losses, of
a magnitude that quickly infected the broader economy. This led to a classic vicious cycle: it
has been widely noted that weaknesses in the housing market undermined the value of RMBS,
and losses caused by RMBS contributed to the cratering of the housing market.

In November 2009, the Financial Fraud Enforcement Task Force was established in order
to strengthen the efforts of the Department of Justice to pursue potential misconduct committed
in connection with the financial crisis. And, in January 2012, the Department of Justice formed
the Residential Mortgage-Backed Securities (RMBS) Working Group in the Task Force to
investigate those responsible for misconduct contributing to the financial crisis through the
pooling and sale of residential mortgage-backed securities.

The RMBS Working Group — which comprises several federal agencies, U.S. Attorneys,
and state attorneys general — seeks to “hold accountable those who broke the law, speed
assistance to homeowners, and help turn the page on an era of recklessness that hurt so many
Americans.”!

So this effort has focused on: achieving accountability from financial institutions that
engaged in wrongdoing relating to residential mortgage-backed securities, and, to the extent
possible, bringing some measure of relief to homeowners who suffered as a result of the financial
crisis. These goals reflect the fact that misconduct in the RMBS market impacted the entire
financial system and the American economy as a whole. For example, at least one federal district

! Remarks by ihe President in State of the Union Address, United Stalces Capitol, January 24, 2012, Available at:
hiip://www. whitchousc.gov/the-press-office/201 2/ /24 /remarks-presideni-siale-utdon-address.
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court has concluded “the court need not . . . be an expert in economics to take notice that it was
the trading of toxic RMBS between financial institutions that nearly brought down the banking
system in 2008.”

Cases arising out of the packaging and sale of RMBS are difficult to develop, involving
highly complex transactions undertaken by some of the world’s most sophisticated financial
actors. But, as a result of the efforts of our dedicated teams of attorneys, investigators and stafTf,
the Department and its federal and state law enforcement partners have taken significant steps to
address RMBS related misconduct.

To date, the efforts of the RMBS Working Group have secured resolutions valued at
more than $36.6 billion in penalties, compensation and consumer relief to investors, victims, and
the American people. The Department has filed one lawsuit against Bank of America in
connection with its RMBS activities, and has entered three settlements:

e In November 2013, the Department (along with state and federal partners) entered a $13
billion resolution with J.P. Morgan Chase, which was, at the time, the largest settlement
with a single entity in Department history.

e Thereafter, in July 2014, Working Group members entered a $7 billion resolution with
Citibank, which included a $4 billion civil monetary penalty (a record at the time).

e Then, on August 21, 2014, the Department announced a $16.65 billion resolution with
Bank of America. This settlement constitutes the largest resolution with a single
defendant in the Justice Department's history, and included a record-breaking penalty of
$5 billion.

These settlements each embody the goals spelled out in the formation of the RMBS Working
Group.

First, each settlement achieved accountability by requiring a significant {and in some
cases record) monetary penalty, as well as a statement of facts acknowledging the evidence
underlying the government’s allegations. These penalties will hopefully serve to deter future
misconduct; and the statements of facts serve as an acknowledgement by the banks to their
shareholders and the American public of the misconduct uncovered by the Department of Justice.

Second, each bank committed to provide many billions of dollars of consumer relief, of a
type that is designed to enable many Americans to stay in their homes, and will enable many
more to secure homeownership for the first time (the particular settling banks had origination
and/or servicing operations that helped facilitate this type of relief).

These consumer relief provisions —in which the settling banks agreed to provide billions
of dollars in relief for consumers in the housing market — provide an especially salient feature of
these settlements. This type of relief likely could not have been ordered by a court, even if the
government had prevailed at trial.
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In general, the consumer relief component consists of a menu of different types of
consumer relief — menus developed in consultation with the Department’s law enforcement
partners, including federal regulatory agencies and states.

In each of these resolutions, the settling bank can fulfill its obligations to implement
consumer relief by undertaking the consumer relief set forth on the menu. The banks agreed to
meet certain consumer relief targets. For example, J.P. Morgan Chase agreed to secure $4
billion in consumer relief credits. The agreements establish certain constraints on how the relief
is to be provided (such as minimum or maximum commitments for certain types of relief).
Beyond that, though, the banks have latitude to decide precisely how to satisty their consumer
relief obligations.

For example, the Bank of America settlement provides for a total of $7 billion in
consumer relief, including a minimum of $2.15 billion in 1¥ lien forgiveness calibrated to help
homeowners who face the risk of default and foreclosure: Reducing the unpaid principal
allowance results in more manageable mortgage payments, greater equity in the home, and a
reduced risk of default or foreclosure. Within this broad target, though, the bank has discretion
to decide precisely how to provide such relief (i.e., which mortgages should be selected for
principal reduction) and whether it will go beyond its $2.15 billion minimum first lien obligation
in the course of meeting its total $7 billion obligation.

As a second example, the various settlements all contemplate neighborhood reinvestment
activities — a type of relief that includes the provision of certain kinds of foreclosure prevention
assistance and other counseling activities. This is to be provided by certain categories of
organizations, chosen by the bank, that will receive a directed donation to perform the types of
activities specified in the agreements (such as foreclosure prevention assistance and other
housing counseling activities). These include organizations that help veterans avoid foreclosure,
organizations that deal with abandoned properties that can inhibit neighborhood recoveries, or
organizations that help prospective home purchasers navigate the process of buying a home.
With a single exception (donations to state-based Interest on Lawyer Trust Accounts
organizations, which then distribute those funds to organizations of the IOLTA’s choosing for
use in foreclosure prevention legal assistance and community redevelopment legal assistance),
the banks choose which specific organizations receive these donations.

The settlement agreements also provide for varying levels of “credits™ for certain types of
consumer relief. With respect to some types of consumer relief, such as 2" lien forgiveness, the
banks generally receive less than one dollar of credit for each dollar of consumer relief provided.
For other types of consumer relief, however, the banks can receive more than one dollar of credit
for each dollar of consumer relief provided. This mechanism reflects a variety of factors,
including the fact that certain types of consumer relief are more expensive for the banks to
accomplish.

It is important to bear in mind, however, that the Department does not have control over
how the banks choose to complete their consumer relief obligations within the parameters set
forth in the settlement agreements. It is up to the banks to choose exactly how they fulfill their
obligations.



28

In all of these settlements, the banks are required to report their consumer relief efforts to
independent monitors, who are paid by the banks. The independent monitors are charged with
verifying that the banks meet their consumer relief obligations. The monitors also publicly
report their findings.

The RMBS Working Group has achieved a great deal in fighting financial fraud. These
efforts have resulted in record civil penalties; factual statements in civil cases that show an
unprecedented level of accountability from the financial institutions and transparency to the
marketplace; and meaningful consumer relief for the American people.

We will continue to pursue RMBS cases, following the facts wherever they lead, and
enforcing the law fairly but aggressively where we uncover evidence of unlawful conduct.

Thank you, once again, for the opportunity to appear before you today. At this time, Mr.
Chairman, I would be happy to address any questions you or Members of the Subcommittee may
have.
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Mr. MARINO. Thank you, Mr. Graber. And because the Chairman
of the full Committee has to be in three places at once, I am going
to defer to him for his questioning for 5 minutes. So, Chairman
Goodlatte.

Mr. GOODLATTE. Mr. Chairman, thank you for your consider-
ation. Mr. Graber, welcome. You are a litigator, so you know failure
to provide discovery can trigger an order to a jury to draw an ad-
verse inference. And that is what we are doing right now because
I along with Chairman Hensarling of the Financial Services Com-
mittee requested all communications pertaining to the mandatory
donations provisions in the bank settlements over 2 months ago,
but we have yet to receive any responsive documents from the De-
partment of Justice. When can we expect to receive that?

Mr. GRABER. Thank you, Mr. Chairman. I appreciate the concern,
and I understand the concern. I can tell you that we are in process
of reviewing documents that may be responsive to the Committee’s
request.

Mr. GoopLATTE. Will the Department of Justice claim any privi-
leges over a significant percentage of the relevant documents?

Mr. GRABER. Well, because the review is ongoing, sitting here
today, I cannot tell you whether or not there would be any type of
assertion of privilege. But I can assure you that a review is ongo-
ing, and——

Mr. GOODLATTE. Well, let me just add that this Committee will
not stand silent, nor will, I am sure, the Financial Service Com-
mittee, and you can expect that this will escalate if you do not pro-
vide the documentation that we requested over 2 months ago.

Secondly, did anyone at the Department of Justice ever consider
the serious appearance of impropriety in requiring banks to make
available to activist organizations the lion’s share of funding that
Congress has previously cut off to them? That is one of the reasons
why we want to see the communications. We want to know what
considerations went into making this decision to take this action.

Mr. GRABER. Thank you, Mr. Chairman. Again, I understand the
concern. And I can tell you that one of the reasons that the Depart-
ment wanted to use a preexisting list, the one that I believe you
are referring to, the HUD approved counseling agency list, is be-
cause that list is preexisting. The Department did not want to be
in the business of picking and choosing which organization may or
may not receive any funding under the agreement.

Mr. GOODLATTE. No, but it is the Congress’ responsibility to ap-
propriate funds, and the Congress’ responsibility to be picking and
choosing who gets appropriations for expenditures. And we want to
know what connection there is between the fact that cuts were
made and then apparently restored through a settlement.

Mr. GRABER. Well, Mr. Chairman, to my knowledge there was
never any discussion of a decision by Congress to cut funding one
way or another to various third party organizations and the nego-
tiations that took place in the lead up to these settlements.

Mr. GOODLATTE. You do understand that the Constitution very
specifically provides in Article 1 that no money shall be drawn from
the Treasury but in consequence of appropriations made by law.
And when you make a settlement and you require funds to be paid
as part of a fine, a settlement, those funds are deposited into the
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Treasury. And if you make a decision to divert some of those funds
before they ever get into the Treasury, we have very serious ques-
tions about whether you are attempting, through the Department
of Justice, to fulfill the function of the Congress to appropriate
funds.

So please explain to us why you think the framers thought this
was so important and your personal view of its role in the separa-
tion of powers.

Mr. GRABER. Mr. Chairman, the way these settlements were
structured was that certain funds, namely the civil penalties, were
deposited directly into the Treasury. These were the record civil
FIRREA penalties that were obtained——

Mr. GOODLATTE. Well, we understand that.

Mr. GRABER. Right. The——

Mr. GOODLATTE. But other funds, which could have been a part
of that settlement, said it is one lump sum and it goes into the
Treasury. Instead it said pay us this money, and we order you to
pay other money to other people.

Mr. GRABER. Right. So the other components to the settlement,
in particular the monies that you are referring to that would go to
the HUD approved counseling agencies, those funds were never di-
verted. They were a separate part of the settlements. There was
the civil penalty component of the settlements. There are other
components of the settlements, and then there is this small portion
relating to the counseling agencies.

Mr. GOODLATTE. “Small” is a relative term when you are talking
about $150 million, right?

Mr. GRABER. I am sorry?

Mr. GOODLATTE. I said “small” is a relative term when you are
talking $150 million.

Mr. GRABER. Well, the $150 million is

Mr. GOODLATTE. It is a lot of money to most people. I do not
know how many thousands of additional people that were osten-
sibly being protected by this whole prosecution that would have
been receiving additional direct help if the funding had gone into
the Treasury as opposed to elsewhere.

But first and foremost, once it went into the Treasury, then the
elected representatives of the people would get to decide the most
appropriate way to use those funds. It might be to reduce the $18
trillion debt of our country. It would make a small dent in that.
There are lots of different things that could be done with that
money if it had not been, I would argue, appropriated by the De-
partment of Justice to go to places where the Congress had already
made decisions that funding did not need to go in its larger fund.

But the bottom line is get us the documents. If you want to as-
sert what your position as to how this came down, get us the docu-
ments that show us what communications were made and how that
was done, and get them to us expeditiously. Thank you, Mr. Chair-
man.

Mr. GRABER. Thank you.

Mr. MARINO. Thank you. The Chair now recognizes the Ranking
Member of the full Committee, the gentleman from Michigan, Con-
gressman Conyers.
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Mr. CoNYERS. Thank you, Mr. Chairman, and welcome, Mr.
Graber. Would you please describe the fraudulent conduct of
JPMorgan, Citigroup, Bank of America, that gave rise to settle-
ment agreements? How does this conduct directly relate to the
mortgage foreclosure crisis?

Mr. GRABER. Thank you, Congressman. The Department con-
ducted extensive investigations in the lead-up to each of these set-
tlements. And as outlined more fully in the statement of facts that
accompanied each of the settlements, the Department’s investiga-
tions revealed, generally speaking, that with respect to each of the
financial institutions, these financial institutions made a variety of
representations to RMBS investors, in particular that the securities
that were collateralizing the—excuse me—the mortgages that were
collateralizing the securities were underwritten generally in accord-
ance with underwriting guidelines, that folks could repay the mort-
gages that were being taken out, that the income was verified or
the income was accurately stated on the loan applications. They
made a variety of representations like that.

The Department’s investigations revealed that the banks re-
ceived information at the time of the securitization that was incon-
sistent with those representations. That information put them on
notice that the representations were false, and investors were
never told of that information either. So, as I said, those allega-
tions are—those facts, I should say, are laid out in more detail in
the statements of facts. But that is in general what the Depart-
ment’s investigations revealed.

Mr. CoNYERS. Thank you. Now, do you recall what the total min-
imum requirement for donations to HUD-approved housing coun-
seling agencies under the Bank of America and Citigroup settle-
ments were?

Mr. GRABER. Yes. I believe that in the Citigroup settlement, the
minimum to which you are referring is approximately $10 million,
and in the Bank of America settlement it is $20 million. And in
each of those cases—I believe I have the math right—it works out
to less than 1/10th of 1 percent of the total settlements.

Mr. CoNYERS. Okay, thanks. Now, have any of the settling banks
donated any funds to third party groups under the terms of the
agreements?

Mr. GRABER. Based on the monitor reports that have come out
to date, it is my understanding that no money has been directed
to third party organizations under the terms of these settlements.

Mr. CoNYERS. Now, how rigorous is the approval process for
HUD-approved housing counseling agencies? Discuss with us
whether there are auditing requirements for these agencies and
whether they may be terminated for failing to meet these stand-
ards.

Mr. GRABER. So the list of HUD-approved counseling agencies is
a list that has been developed and is maintained by HUD. It is not
the Department’s list, and it is my understanding that it is a con-
gressionally mandated list. It has existed in one form or another
since, I believe, 1968. And my understanding is that there is over-
sight, and there is an auditing process that the Department of
Housing and Urban Development maintains. And I also understand
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that if there is a failure to comply with the requirements, with
HUD'’s requirements, that they can be removed from the list.

Mr. CoNYERS. Thank you. What benefits do HUD-approved hous-
ing counselors and State-based legal aid organizations provide to
assist consumers?

Mr. GRABER. My understanding is that they provide very valu-
able assistance to homeowners. You know, it is my understanding
that these HUD-approved counseling agencies provide foreclosure
assistance. They provide assistance to homeowners to repay their
loans and to navigate the loan modification process.

You know, folks around the country have, you know, suffered a
lot dealing with, you know, independent third parties who have
perpetrated loan modification scams and that type of thing. With
these HUD-approved counseling agencies, because they go through
such a rigorous process and they are subject to oversight, there is
much less of a chance of something like that happening.

Mr. CONYERS. Mr. Chairman, I have three additional questions
I would ask him to respond to very briefly, please.

Mr. MARINO. Without objection.

Mr. CONYERS. Thank you, sir. Does the Justice Department have
any control or discretion regarding the distribution of funds to
third party organizations?

Mr. GRABER. No, we do not. As I stated previously, the banks are
required to choose which organization off the list of HUD-approved
counseling agencies they will direct funds to. That list, as far as I
know, consists of hundreds and hundreds of organizations. Some of
them are Catholic Charities affiliated with dioceses around the
country, Christian legal service organizations, Jewish charities,
and many, many other non-profit organizations. It is up to the
bank to decide which organization to which they will direct funds.

Mr. CoONYERS. Let me quickly ask these two questions. Do any
third party organizations have any influence or discretion regard-
ing the use of funds donated through the settlement agreements?

Mr. GRABER. My understanding is that they are required to use
the funds as outlined in the settlement agreement. So the extent
any third party organization receives funds through these settle-
ments, they will be required to use them for foreclosure assistance
or other forms of housing assistance. And it will be the job of the
monitor to ensure that those terms are complied with.

Mr. CoNYERS. Thank you. And finally, please discuss the role of
independent monitors in verifying that banks meet their consumer
relief obligations.

Mr. GRABER. So each one of these settlements includes a monitor.
In JPMorgan, the monitor is Joe Smith, and in Citigroup it is Tom
Perrelli, and in the Bank of America settlement it is Eric Green.
And it is the job of the monitor to ensure that all terms of the set-
tlement are complied with. And more specifically, as the banks ful-
fill their obligations under the consumer relief component of the
settlements, they will report their progress to the monitors. And
then it is the job of the monitors to actually, you know, audit and
then give credit under the settlement agreement to each of the
banks.
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So if a bank were to, you know, provide funding or take steps
that were inconsistent with the agreement, the monitor would then
have the power to not credit those dollars that go out the door.

Mr. CoNYERS. Thank you, Mr. Chairman, for your generosity
with time.

Mr. MARINO. Thank you. Now, I am going to ask some questions,
Mr. Graber. First of all, if you could, I want to understand the gen-
esis of what is going on with this program, and I want to under-
stand the precise mandatory donation provisions in Citibank and
American settlements. And could you tell me, first of all, who told
you or who was the highest Ranking Member at DOJ involved in
making mandatory donation settlements?

Mr. GRABER. Thank you, Mr. Chairman. Each of these settle-
ments was the result of a very long, complex, and arduous negotia-
tion. And there were dozens and dozens of officials from the De-
partment of Justice——

Mr. MARINO. But there had to be an individual from Department
of Justice that said this is the route we are going. Who was that?

Mr. GRABER. So if I may, with respect to each of these settle-
ments, when you are talking about the specific terms that were
contained in these settlements, I do not think it is fair to say that
any single individual was responsible for deciding, you know,
whether to go one way or another.

Mr. MARINO. Sir, I disagree with you. I worked at Justice, okay?
I was a U.S. attorney. Someone always gave a subordinate direc-
tion on what to do. It was either done through face-to-face commu-
nication, email, or direct letter. Now, someone had to come up and
sa})y who gave the order to do this. Now, do you know what that
is?

Mr. GRABER. I am not aware of any direct order.

Mr. MARINO. Would you not ask how your authority was grant-
ed? Did you not ask under what circumstances am I permitted to
pursue this?

Mr. GRABER. So with respect to the consumer relief component
of these settlements, there was a team of, I would say, a dozen or
more——

Mr. MARINO. Did the DAG know about this?

Mr. GRABER. These settlements were approved at the highest lev-
els of the Department.

Mr. MARINO. The Attorney General?

Mr. GRABER. The Attorney General is familiar with these settle-
ments, and he

Mr. MARINO. Okay. Was anyone at the White House involved in
these discussions?

Mr. GRABER. I am not aware of anyone at the White House being
involved in these negotiations in the lead-up to these settlements.

Mr. MARINO. I am assuming that you are personally not aware.
I—}Ilave?you heard of anyone at the White House being involved in
these?

Mr. GRABER. I am personally not aware of anyone at the White
House being involved. I never heard of anyone at the White House
being involved. And I would be very surprised to learn if anyone
at the White House was involved or, you know, had any commu-
nications with people at the Department of Justice about these set-
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tlements because that would be contrary to the protocols of the De-
partment of Justice.

Mr. MARINO. Were there any outside groups that participated in
these discussions for mandatory donations?

Mr. GRABER. There was no outside third party group. There was
no non-profit or, you know, charitable organization that partici-
pated in any way in these negotiations.

Mr. MARINO. Are you familiar with the EPA guidelines, and set-
tlements with third party payments are common with EPA. Are
you familiar with those guidelines that EPA has?

Mr. GRABER. I am sorry. Could you repeat that?

Mr. MARINO. Yes. Settlements with third party payment terms
are most common in an environmental context. Are you aware of
those guidelines?

Mr. GRABER. I have heard of them. I am not particularly familiar
with them.

Mr. MARINO. Okay. What guidelines, if you can sum it up for me
in 15 seconds, do you follow under this program?

Mr. GRABER. These settlements, and the Department has very
clear authority to compromise claims on behalf of the United
States, and that is what occurred here. The Department sought the
appropriate internal guidance in the lead-up to these settlements.

Mr. MARINO. But you know of no guidelines. Let me give you an
example. You know, the mitigation percentage according to envi-
ronmental procedures should not exceed 80 percent of the SEP
costs with two exceptions. For small businesses, maybe set as high
as 100 percent, and for SEP costs, maybe set as high as 100 per-
cent. Are you familiar with any of these guidelines that should be
followed?

Mr. GRABER. Well, those are guidelines that I believe apply to en-
vironmental settlements. These are not environmental settlements.

Mr. MARINO. I understand. I understand that clearly, but they
are guidelines. As the Chairman said, we are talking about mil-
lions of dollars to be handed out. And there are indications that the
Justice Department is just picking and choosing. Now, the issue is
not if it is a left-leaning group. It may be. The issue is someone
at Justice, someone, as you said, at the highest levels is picking
and choosing who should get this money. And it is usually to orga-
nizations that may consult with people after they have lost their
house, but it has nothing to do with those that are in mortgage
foreclosure on how to help those individuals. So could you please,
what say you about that?

Mr. GRABER. Thank you, Mr. Chairman. I understand the con-
cern. The Department did not want to be in the position of picking
and choosing who may or may not receive funds with respect to
this component of the consumer relief provisions in these settle-
ments. And that is why we, you know, decided that it would be
best to use a preexisting list that contains hundreds and hundreds
of organizations.

Mr. MARINO. I understand the list. The list is not the issue. The
issue is someone makes the decision to whom that goes. Someone
has communication from the Justice Department, at least I believe,
with the banks as to here is a list of names, or here are a couple
of names on who the donations can be made to.



35

But let me read you something, a letter dated May 14th of 2008
from Mark Filip, Deputy Attorney General. “Plea agreements, de-
ferred prosecution agreements, non-prosecution agreements, and
extraordinary restitution.” There is a lot here. I want to do this on
the record if there is no objection. But here is the line that is im-
portant. “Apart from the limited circumstances described below,
this practice is restricted because it can create actual or perceived
conflicts of interest and/or other ethical issues.”

And this is why we are holding this hearing today. As the Chair-
man said, perhaps if we would have received the documents that
we requested a long time ago, maybe you would not be here today.
But it has been customary from the Justice Department to drag
things out for not only 6 months, but over a year. So the taxpayers
have a right to know where hundreds of millions of dollars are
going, and if someone is cherry picking left wing organizations or
right wing organizations to hand out this money.

I see my time has expired, so now I am going to ask the gen-
tleman from New York, Mr. Jeffries?

Mr. JEFFRIES. Thank you, Mr. Chairman. Let me also thank the
distinguished Ranking Member of the entire Committee. Mr.
Graber, in 2008 our economy collapsed, correct?

Mr. GRABER. Yes. Well, there was certainly a very severe finan-
cial crisis that began around 2008.

Mr. JEFFRIES. Right. In fact, it was the worst economic crisis that
this country has experienced since the Great Depression, correct?

Mr. GRABER. I would agree with that.

Mr. JEFFRIES. And millions of Americans lost their homes as a
result of this financial collapse. Is that correct?

Mr. GRABER. That is correct.

Mr. JEFFRIES. Okay. And this collapse was in large measure trig-
gered by the reckless behavior of some financial institutions en-
gaged in the mortgage-backed securities market, correct?

Mr. GRABER. I would agree that that was a contributing factor.

Mr. JEFFRIES. Right. I think economists who are in any way ob-
jective about what happened have indicated that that was a large
part of the economic trauma that this country experienced, in fact
is an extraordinary experience. We are discussing an ordinary rem-
edy to deal with what was an extraordinary experience. And so, I
am not quite clear what the controversy is.

But in response to this economic collapse, the Department of Jus-
tice initiated these lawsuits against financial institutes who were
in part responsible for this economic trauma, correct?

Mr. GRABER. I think that is correct. I mean, in light of what oc-
curred, you know, and what occurred in the RMBS market and in
the broader economy in general, that was certainly a significant
contributing factor to the Department’s decision to allocate re-
sources to pursue these investigations, yes.

Mr. JEFFRIES. Now, we are discussing settlements against three
major financial institutions where an extraordinary amount of
money was secured as a result of the behavior that was conducted,
true?

Mr. GRABER. I would agree with that.

Mr. JEFFRIES. And can you give me that number again?
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Mr. GRABER. The Department has secured over $36.6 billion
through the three settlements that are being discussed today.

Mr. JEFFRIES. And is it fair to say that the overwhelming major-
ity of this money secured by the Department of Justice inde-
pendent of any congressional action—I am not aware of Members
of Congress participating in the litigation—that the overwhelming
majority of this funding went to direct consumer relief for everyday
Americans who were harmed by the behavior of these financial in-
stitutions triggering the economic collapse, correct? The over-
whelming majority went to everyday Americans. Is that true?

Mr. GRABER. I would say, yes, that the vast majority of the mon-
ies that have been recovered through these settlements have either
gone to civil FIRREA penalties and to consumer relief, and the vast
majority of that consumer relief—I would say actually all of it—is
going to provide some measure of relief to homeowners who have
suffered as a result of the financial crisis.

Mr. JEFFRIES. Okay. Let me enter into the record, with the dis-
tinguished Chairman’s approval and unanimous consent, if that be
issued, a statement by the Center for American Progress dated
February 12, 2015.

Mr. MARINO. Without objection.

[The information referred to follows:]
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worth. The Bank of America settlement goes yet a step further and requires that principal
loan forgiveness modifications on Bank of America loans put homeowners back in an
equity position in their homes. This type of modification — one that restores homeowner
equity — is the one that best aligns the incentives of families and investors for future
success and increase the likelihood of home retention over the long haul 2

These settlements also help to target consumer relief where it is most needed by requiring
that banks direct at least half of the consumer relief (loan modifications) to hard-hit
communities. Previously, while banks received extra credit for directing relief where it is
most needed, they were not always required to do so.

Additionally, the settlements with Citibank and Bank of America also require banks to set
aside a minimum amount of money, less than one percent of the total dollar amount, to
support services provided by housing counselors and other trusted intermediaries that
enable consumers to access the consumer relief to which they are entitled under the
settlements. Data show that homeowners who received assistance from a certified
housing counselor through the National Foreclosure Mitigation Counseling program were
nearly three times more likely to receive a loan modification than homeowners who were
not counseled.® This is not at all surprising, given the difficulty that homeowners have
had in receiving assistance from mortgage servicers as well as the many consumer relief
scams out there.*

Intermediaries also serve as important eyes and ears on the ground to ensure that banks
are complying with the settlement agreements — which is not always a given. For
instance, banks failed repeatedly to follow the servicing rules established by the National
Mortgage Settlement, so instead of receiving relief, homeowners encountered the same

2 Andrew Haughwout, Ebiere Okah, and loseph Tracy, “Second Chances: Subprime Mortgage Modification
and Re-Default” Federal Reserve Bank of New York Staff Reports (2010), available at

http{/wvew.ng riz/srd17 pefs Roberto G. Quercia and Lei Ding, “Loan
Modifications and Redefault Risk: An Examin n of Short-Term Impacts” CityScape (2009), available at
hitp:/fzcc.uncedufcortentitems/ioan-medifications and-redefauit-risk ain-examination-of-shart
ermimpacts/

2 Charles Calhoun, Neil Mayer, Peter Tatian, and Kenneth Temkin, “National Foreclosure Mitigation
Counseling Program Evaluation: Final Report, Rounds 3 Through 5.” Washington: Neighborworks America
and Urban Institute (2014}, availabie at

Jinzighiorworks. izzusleb. orgfresowrca/national foreclosure witigation counseling program
inal report rounds 3 throueh 5

* Adam Levitin and Tara Twomey, Mertgage Servicing, Yale Journal on Regulation Vol. 28.1, 2011.
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runaround from their servicers that the settlement was created to remedy.’ Housing
counselors also prepare families for entering into homeownership, ensuring that they
purchase an affordable home with a sustainable mortgage ®

Finally, while these settlements have come too late to save the five million homeowners
who already lost their homes, they can do an enormous amount to restore hard-hit
neighborhoods. Vacant homes continue to destabilize low- and moderate-income
neighborhoods across the country, especially in markets characterized by large
concentrations of distressed and low-value vacant properties. Often under-maintained and
vandalized, these properties depress property values, contribute to blight and a lack of
neighborhood stability, and represent a costly burden for local governments.
Consequently, it is extremely helpful that the settlements with Citibank and Bank of
Anmerica also provide for donations to land banks, community development financial
institutions and community development funds, which help communities return these
properties to productive use, stabilize neighborhoods and restore home values.

For future settlements, we believe the Department of Justice could take additional steps to
strengthen consumer relief. For example, settlement dollars should be better targeted to
reach particularly hard-hit neighborhoods, especially communities of color. As described
above, the recent mortgage settlements with Citibank and Bank of America require banks
to target some of their consumer relief toward hard-hit census tracts. These requirements
were an important first step and the Department of Justice should expand upon them.

Additionally, future settlements should improve outreach efforts, especially for
homeowners with limited English proficiency, so that more consumers can take
advantage of the relief available to them, and consumers should be able to apply directly
for this relief instead of waiting for a mortgage servicer to select their file. Housing
counselors and other intermediaries can play a critical role in these outreach efforts.

We also want to underscore the importance of detailed loan level reporting about who
ultimately receives relief under the settlement. At a minimum, the public should be able

5 Shaila Dewan, “Banks Fail to Comply with Parts of Mortgage Settlement, Report Says,” New York Times,
December 4, 2013 avaifable at hitp. /v nytimes com/2013712/05/business/banks fail: to-compdy-
vaithparss-nf-mor gage-settlerent-repnr t-says Stmi?_r=0)

& Marvin Smith, Daniel Hochberg, and William Greene, “The Effectiveness of Pre-Purchase
Homeownership Counseling and Financial Management Skills,” Federal Reserve Bank of Philadelphia:
2014, available at hitp://www. philadeichiafed orp/community-develonmert/homegwnership.
2014/homegwnership-counsalin pdf.
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to learn about relief by census tract, with information not only about the kinds of relief,
but also about the demographics of the households receiving relief.

Thank you again for the opportunity to provide some thoughts on the mortgage
settlements and to underscore the critical importance of providing consumer relief for the
extensive harm to families, communities, and the economy caused by the misconduct and
illegal actions of mortgage lenders, servicers, and securitizers.

Progressive Ideas for a Strong, Just and Free America
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Mr. JEFFRIES. Thank you. Now, is it in fact the case that with
respect to the Bank of America and Citigroup settlements, only .3
percent of the settlement funds were to be directed toward housing
counseling? Is that true?

Mr. GRABER. That sounds about right.

Mr. JEFFRIES. Okay. And there is some dispute I gather as to
whether this housing counseling is of benefit to the American peo-
ple. But there are over a million homes that are still in foreclosure
in America right now, correct?

Mr. GRABER. Yes. I do not have the precise numbers, but that
sounds correct.

Mr. JEFFRIES. Okay. And is it true that of those who go through
the National Foreclosure Mitigation Counseling Program, they are
3 times more likely to receive a loan modification? Does that sound
right to you?

Mr. GRABER. That does sound right to me. It is my under-
standing that the folks who utilize the services of organizations
that are on the HUD-approved counseling list are far more likely
to stay in their home and are less likely to default.

Mr. JEFFRIES. And 70 percent, in fact, of individuals who go
through counseling will stay on track in terms of their payment, a
far greater number than those who do not receive this type of coun-
seling. So I just want to thank the Department of Justice for the
tremendous work you have done in securing these robust settle-
ments, holding these financial institutions responsible for the col-
lapse of our economy and triggering the Great Recession account-
able, and for diverting some of the money legally to these organiza-
tions providing a good service. And I yield back.

Mr. MARINO. Thank you, Mr. Jeffries. The Chair now recognizes
the gentleman from Texas, Congressman Ratcliffe.

Mr. RATCLIFFE. Thank you, Mr. Chairman. Mr. Graber, how long
have you been at the Justice Department?

Mr. GRABER. I have been at the Justice Department since May
of 2009.

Mr. RATCLIFFE. All right. I was there for a number of years as
well along with the Chairman. I had the great opportunity to serve
as a line level prosecutor and later as a U.S. attorney for the East-
ern District of Texas. Chairman Goodlatte mentioned earlier the
United States Attorney Manual that I was obligated to follow, and
the obligations created under that manual to avoid any actual or
perceived conflicts of interest in settlements.

And, in fact, is it not true that everyone at the Department of
Justice—you, when I was there, the Attorney General—we all take
an oath to remain decidedly apolitical in the enforcement and ad-
ministration of the Department mission?

Mr. GRABER. Absolutely.

Mr. RATCLIFFE. All right. Now, La Raza, which was mentioned
earlier by the gentleman from Michigan, which describes itself as
one of the largest advocacy groups in this country, that is a decid-
edly political group. Would you agree with me?

Mr. GRABER. I am aware of La Raza generally. I am aware that
they, especially in the lead-up to these hearings, I am now aware
that they engage in political activities.
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Mr. RATCLIFFE. Well, how does the direction of settlement funds
or making settlement funds available to decidedly political groups
like La Raza mesh with the Department of Justice’s mission?

Mr. GRABER. Thank you, Congressman. As I indicated previously,
under the terms of these settlements, the Department of Justice
does not direct any monies to any specific organizations on the
HUD-approved——

Mr. RATCLIFFE. But it makes them available.

Mr. GRABER. I am sorry?

Mr. RATCLIFFE. But it makes them available.

Mr. GRABER. Anyone who is on the list would be available under
the terms of the agreement. The Catholic Charities that I men-
tioned earlier, Christian Legal Services, Jewish charities, the orga-
nizations that you mentioned, if they are on the list, all of those
organizations—I believe there are hundreds of them—would be
available. And it will be up to the financial institutions to deter-
mine which one of those organizations on the list will receive any
funding.

Mr. RATCLIFFE. Does it concern you at all the appearance of im-
propriety in requiring banks under this settlement to make settle-
ment funds available to activist groups?

Mr. GRABER. Thank you, Congressman. Look, I understand the
concern, and that concern is why the Department did not want to
be in the business of picking and choosing any specific organization
that would receive funding under the terms of the settlements. In-
stead, the Department thought it best to use a preexisting list, the
HUD-approved counseling list. This is a congressionally mandated
list that has existed for decades, and there are hundreds and hun-
dreds of organizations on that list, and to leave it within the discre-
tion of the financial institutions to choose which one of those orga-
nizations on the list to direct funds to.

Mr. RATCLIFFE. Well, Mr. Graber, that is the problem. The De-
partment should not be making those decisions. The Department’s
mission is to enforce the Constitution, correct?

Mr. GRABER. I would agree with that.

Mr. RATCLIFFE. Okay. And the Constitution provides that “no
money shall be drawn from the Treasury but in consequence of ap-
propriations made by law.” Congress makes the laws, correct?

Mr. GRABER. That is correct.

Mr. RATCLIFFE. All right. And you certainly respect the separa-
tion of powers that our Constitution provides, right?

Mr. GRABER. Absolutely.

Mr. RATCLIFFE. All right. And you think that the Department of
Justice should remain in the business of enforcing the laws, not
making laws.

Mr. GRABER. I would agree with that, and I would say that, you
know, these settlements are an example of the Department’s vig-
orous enforcement of the laws.

Mr. RATCLIFFE. All right. Well, we will just have to disagree
about that. I will yield my time back.

Mr. MARINO. Thank you, Congressman. Okay. The Chair now
recognizes the gentleman from Michigan, Congressman Trott.

Mr. TROTT. Thank you, Mr. Chairman. I appreciate your testi-
mony. You know, it looks and smells a little bit like a slush fund.
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And I guess the critical question for me is when the settlements
were reached with Citi, Chase, and B of A, how did they get access
to the list for non-profits?

Mr. GRABER. I am sorry. Could you repeat that question?

Mr. TrROTT. How did the financial institutions, they were just
handed a list of the non-profits that were eligible for the money?

Mr. GRABER. I believe the HUD-approved counseling list is pub-
licly available. It is on the website, and through the course of nego-
tiations it was agreed that the parties would utilize that list.

Mr. TROTT. Okay. So you can state unequivocally that no attor-
ney at Justice, the monitors of these settlements, none of those
folks suggested at any time to B of A, Citi, or Chase that within
this list of approved counseling agencies, there is any kind of pre-
ferred group. That is the critical question, is it not? I mean, if there
was a preferred group, then we are talking about a slush fund,
would you not agree?

Mr. GRABER. That is a perfectly fair question, and I am not
aware of, and I would be shocked to learn, if any financial institu-
tion was ever directed to utilize any specific organization on the
list. I am not aware of that at all.

Mr. TROTT. So you can understand with that apprehension why
the documents that Chairman Goodlatte is looking for are so crit-
ical to this discussion. Would you agree that that would resolve
this question, would it not?

Mr. GRABER. Well, I am aware of the request, and as I stated,
our response is in process.

Mr. TROTT. Mr. Chairman, one of the things we need to do is we
need to get folks in from B of A, Chase, and Citi and ask them
when you got this settlement and you started picking who was
going to get involved in the non-profit world, how did you make
that decision. And if someone there contradicts what you have said,
then this whole discussion is over. It is a game, set, match, and it
is a slush fund.

Now, if the Justice Department thought that this money for the
non-profits was so productive, and some of it is. I have dealt with
non-profits in the housing counseling world for many years. Some
of them do a great job. Some of them do no service to the borrower
who needs that help. But if they thought it was so productive, why
would they not just recommend that the President’s budget allocate
more money to HUD for the non-profits, and that would be con-
sistent with the Constitution? And why would they have to have
part of the settlement that the money is directed this way?

Mr. GRABER. Well, Mr. Congressman, I cannot speak to any deci-
sion with respect to the President’s budget. What I can say is that
through the course of the negotiations leading up to these settle-
ments, we thought that directed funds to these types of organiza-
tions that provide housing counseling, and foreclosure mitigation,
foreclosure prevention services, was a valuable part of the overall
consumer relief package. You know, if through these settlements
folks utilize the services provided by these housing counseling
agencies and folks are able to stay in their homes, that is a good
thing, and that is something that we hope can be achieved through
these settlements.
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Mr. TROTT. But there was another way to accomplish that, which
is to have the money come into Treasury and recommend that the
money be allocated accordingly in the President’s budget. That
would have accomplished the same result, would you not agree,
and be consistent with our Constitution?

Mr. GRABER. Well, you know, that may be one hypothetical situa-
tion where funds could be allocated to third party groups, but——

Mr. TROTT. Well, the budget allocates money to non-profits under
the HUD grants, so more funding in that area would have accom-
plished the same result.

Mr. GRABER. Mr. Chairman, I would agree with you that Con-
gress could certainly allocate funds to these counseling agencies.

Mr. TrROTT. I appreciate it. Next question. Why would there be
a 2-to-1 credit? You know, in my experience, you have a borrower
that has a $70,000 mortgage. The property when they bought it
was worth $100,000. Now it is under water to the tune of $50,000.
It is a very difficult loan modification to accomplish without some
loan balance relief. Why not allocate it differently? Instead of 2-to-
1 in terms of favoring potential slush fund abuses, allocate it 2-to-
1 to the borrower and give credit to Bank of America twice for
every dollar they allocate to help some borrower that has got a loan
balance that is workable.

Mr. GRABER. So the crediting mechanisms in these settlements
reflect a variety of factors, one of the most important of which is
the relative expense of the various forms of consumer relief to the
banks. So the reason that there is a 2-to-1 crediting on the direct
donations provision that we have been discussing is because that
form of relief compared to modifications of assets already on the
books of the financial institutions, those directed donations are
very, very expensive for the financial institutions.

It is my understanding—I cannot speak for the banks—but it is
my understanding that the modifications of underwater loans, the
type that you just mentioned, those types of modifications are far
less expensive to the banks than the directed donations provision.

Mr. TROTT. Thank you, sir.

Mr. MARINO. The gentleman’s time has expired. The Chair recog-
nizes now the gentleman from Georgia, Congressman Collins.

Mr. CoLLINS. Thank you, Mr. Chairman, and good to see you
there leading us in this Committee now. There are several things
that confuse me, Mr. Graber, as we have been starting this. One,
it is interesting you have been asked several times about, you
know, the chain of command, and where the orders come from, and
how did this get in here. Let me make sure. The DOJ, you all actu-
ally negotiated these settlements, correct?

Mr. GRABER. Yes.

Mr. CoLLINS. Okay. Well, I am glad we are at least starting on
this foundational level here. So somebody had to know something
that was going on on the direction of these settlements, correct? I
am beginning to believe, and judging by what you had said earlier,
it was like there was a group. It is almost like maybe we will walk
down the hall of the DOJ and say, hey, we are going to a settle-
ment discussion, who wants to throw in some information. Some-
body had to have been giving some direction here, and to be honest,
your answers are not clear.



45

Let us just start here. The JPMorgan settlement did not have the
mandatory donation provision, correct?

Mr. GRABER. That is correct.

M;" CoLLINS. Okay. But yet Citi and Bank of America did, cor-
rect?

Mr. GRABER. That is correct.

Mr. CoLLINS. Let me ask you this. Why did you decide to depart
from the previous precedent or precedents of previous agreements
that came under the Bush Administration that provided that only
money left over after all consumer injury had been redressed could
go to third party groups?

Mr. GRABER. I am sorry. Could you repeat the question?

Mr. COLLINS. Previous precedent was that only money left over
after all injury or redress was there could that be then redressed
to a third party group. Who made the change in that decision, or
is this another group decision that really nobody knows?

Mr. GRABER. So as I stated previously, I am not aware of any di-
rect order or any specific, you know, decision by an individual to
go with the mandatory minimum provision. I was

Mr. CoLLINS. So where did it come from? Was it just a kumbaya
moment in the negotiations? And I am not trying to be funny here,
but, I mean, I have sat through negotiations. I am attorney. I have
sat through many negotiations. You have sat through many nego-
tiations. At some point in time something had to give here. Some-
thing had to be interjected into the process to say, hey, here is a
good idea, or, hey, here is a bad idea. Where did that come from?

Mr. GRABER. So as I stated earlier, there was a team, which con-
sisted of a dozen or more officials from Department of Justice, and
HUD, and other folks from the government, who were responsible
for negotiating the consumer relief provisions. On any given day
they were discussing dozens and dozens of details in each of these
settlements. It is my understanding that

Mr. CoLLINS. Did Department of Justice bring this up, did HUD
bring this up, or did the banks bring this up? How did it get
brought up?

Mr. GRABER. If I may, it is my understanding at a certain point,
you know, the team determined that it was the best course of ac-
tion to put in the mandatory minimum provision. It is not my un-
derstanding that there was any decision:

Mr. CoLLINS. Mr. Graber, look, I have a minute 40 left in my
conversation here.

Mr. GRABER. I am sorry?

Mr. CoLLINS. I have a little over a minute left, a minute and a
half. We are not going to run the ball out here. At this point in
time, someone at the table, because it was not the JPMorgan.
Somebody at the table, either DOJ, HUD, this wonderfully amor-
phous group that you keep talking about, somebody ought to say,
well, let us put a minimum in here or let us send these to third
parties. Was that DOJ’s idea? Was it HUD’s idea? Where did it
come from? And I am going to stop right here. If you tell me about
this amorphous group, everybody having a good idea again, then
just say I do not know. I am giving you a chance.

Mr. GRABER. I do not know

Mr. CoLLINS. Thank you.
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Mr. GRABER [continuing]. If there was any specific individual
who, you know, who brought it up first——

Mr. COLLINS. And if was your idea, take credit for it. I mean, this
is amazing. Let us go about it real quickly, 47 seconds left. I want
to switch. The monitoring process you talked about, it only deals
with the banks, okay? And we talk about the banks, making sure
that they live up to their agreements and their end of this. DOJ
does not have any monitors in place to ensure that if these monies
go to intended groups that they are actually using it for the pur-
poses stated. Is that not a concern of DOJ in making these agree-
ments, that they would go to third party groups, but your monitors
only monitor the bank that they gave them the money, no that the
intended result was going to happen.

Mr. GRABER. Actually it is my understanding that the monitor
will actually oversee the use of these funds by third parties——

Mr. CoLLINS. But that was not your earlier testimony. Your ear-
lier testimony was that the monitors were to monitor the banks,
that the money went to where it was supposed to go, and they
would do the audit to make sure they got the money so they could
get properly credited in that process. And also any research that
we have done is that there is no DOJ monitoring to do that for the
third party groups.

Mr. GRABER. Absolutely. The monitor will oversee the allocation
of the funds from the banks, including allocation under these provi-
sions to third parties. And it is my understanding that if the third
parties were to use the funds in a way that is inconsistent with the
terms of the agreement, the monitor would be responsible for catch-
ing that. And the monitor would not credit the bank for the funds
that went out the door on that.

Mr. CoLLINS. But, again, that is contradictory to some of your
testimony. With that, Mr. Chairman, there are many, many ques-
tions here left to go. But with that, I yield back.

Mr. MARINO. Thank you, Congressman. The Chair now recog-
nizes the gentleman from Michigan, Congressman Bishop.

Mr. BisHOP. Thank you, Mr. Chairman. Thank you, Mr. Graber,
for your testimony. Is it the practice of the Department of Justice
to send one person to a hearing like this?

Mr. GRABER. I could not tell you the answer to that. It is the
practice today certainly.

Mr. BisHOP. It just seems to me that the gravity, the weight of
what we are talking about today would require that you would
send some of your folks over. It is frustrating to sit here and hear
“I do not know” over and over and over again on questions that,
very frankly, should be answered, you know, off the top of your
head. On some of these issues I am sure there are folks that have
direct understanding and knowledge of these issues, and it is
frightening as a citizen to sit here. It is angering as a Member to
sit here and hear this banter back and forth and hear very impor-
tant questions, and not get specific answers. The answer should
never be “I do not know.”

I noted in your testimony, and as a former prosecutor myself, 1
consider this laudable because I do believe that prosecutors have
a responsibility to stand up on behalf of victims. You indicated in
your testimony that the DOJ was securing relief that “likely could
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not have been ordered by the court even if the government had pre-
vailed at trial.” Was that your statement?

Mr. GRABER. That is correct.

Mr. BisHOP. I think that is wonderful that the Department of
Justice has that kind of resolute interest in making sure they se-
cure, you know, the proper level of relief for each one of its con-
sumers. But does that not scare you a little bit or should it not
scare us a little bit to think that the Department of Justice has
that ability to secure that kind of justice outside the court system
over and beyond what we would have at trial, for example?

Mr. GRABER. Thank you, Congressman. The settlements that we
entered into here, namely pre-litigation, out of court settlement, is
very much consistent with the Department’s authority to com-
promise claims on behalf of the United States. And the Department
enters into settlements like this all the time, every day, in fact. So
I do not think there is anything unusual about that.

Mr. BisHOP. It is not unusual for the DOJ to have more authority
than someone else would have in a regular court proceeding?

Mr. GRABER. Well, no, I would not necessarily agree with that.
I just think that the fact that this settlement occurred out of court,
you know, prior to litigation is consistent with the Department’s
authority, and is, quite frankly, typical. And I would also say that
it is not unusual for parties to reach agreements to compromise
claims that contemplate forms of relief that may not have been
able to be awarded by a court.

Mr. BisHOP. So it is the very threat of the DOJ, the heavy hand
of government, to come in that could probably extract a better con-
cession, a better settlement than you could in court. I mean, that
is a rather imposing threat to level on someone, is it not?

Mr. GRABER. I would say that we do not know what a court may
or may not have done if we had decided to litigate these cases.

Mr. BisHOP. All right. The Bank of America settlement, just
switching gears here. The Bank of America settlement requires the
bank to set aside $490 million to cover potential consumer tax li-
ability. Was that something that the DOJ suggested?

Mr. GRABER. Yes, I believe that that was something that the De-
partment suggested and certainly the Department supported.

Mr. BisHopr. Did the DOJ also want a similar provision in the
Citi settlement, which was concluded I think just before that, a
month earlier?

Mr. GRABER. I do not recall specific discussions about, you know,
that specific term or a potential term in the course of the Citi nego-
tiations. I should also point out that, look, in the lead-up to these
settlements, again, I mean, the reality is that there were dozens
and dozens of officials who were involved. There were dozens, if not
hundreds, of meetings, sometimes simultaneous meetings. Sitting
here today, the fact of the matter is that I was not in every one
of those meetings.

Mr. BisHOP. Thank you, sir. Yield back.

Mr. MARINO. Thank you. Deputy Graber, thank you for being
here. You are excused. And we now call the second panel to today’s
hearing. Thank you, sir.

Mr. GRABER. Thank you.
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Mr. MARINO. Before you sit down, could I ask the panel to please
stand, to raise your right hand?

Do you swear the testimony that you are about to give is the
truth, the whole truth, and nothing but the truth, so help you God?

[A chorus of ayes.]

Mr. MARINO. Let the record reflect that the witnesses have af-
firmed their testimony. Thank you, ladies and gentlemen, for being
here.

I am going to start with a brief introduction of our panel wit-
nesses and get right to the questions. We are in a hard-pressed
time to be out of here in about 45 or 50 minutes.

Mr. Paul Larkin is a senior research fellow and director of the
Rule of Law Initiative Project for the Heritage Foundation, special-
izing in countering abuse of Federal criminal law. Mr. Larkin
worked at the U.S. Department of Justice as an assistant to the So-
licitor General and as a counsel in the Criminal Division’s Orga-
nized Crime and Racketeering Section. During his time at the En-
vironmental Protection Agency, he was a special agent and an act-
ing director for the Criminal Enforcement Branch. Mr. Larkin also
served as counsel to the Senate Judiciary Committee and was the
chief of the Crime Unit under panel chairman, the Honorable Orrin
Hatch.

Throughout his 25 years of practice, Mr. Larkin has argued be-
fore the Supreme Court in 27 cases. He is a graduate of Stanford
Law School and a former law clerk for Judge Robert H. Bork on
the U.S. Court of Appeals for the D.C. Circuit. Welcome, sir.

Mr. Ted Frank has won millions of dollars for consumers and
shareholders through the non-profit Center of Class Action Fair-
ness, which he founded in 2009. Mr. Frank has argued and won
several landmark appellate cases protecting consumers from unfair
class action settlements. His work in this area has been profiled by,
among others, the Wall Street Journal, Forbes, the National Law
Review, the ABA Journal, and The American Lawyer. He has testi-
fied before Federal and State legislative subcommittees multiple
times about class action conflicts of interests and settlements and
about legislative victim compensation programs.

Mr. Frank is a graduate of the University of Chicago Law School
and a former law clerk to the Honorable Frank H. Easterbrook of
the U.S. Court of Appeals for the 7th Circuit. Welcome, sir.

Mr. FRANK. Thank you.

Mr. MARINO. Ms. Mrose is the CEO of Compass Films of New
York LLC. Her work focuses on the housing industry and the inter-
action between government, banks, housing advocates, and the
economy. Her experience includes co-hosting a talk radio program
and research on regulations issued by the Department of Housing
and Urban Development.

Ms. Mrose is a graduate of Tufts University’s Fletcher School of
Law and Diplomacy, and welcome, ma’am.

Ms. MROSE. Thank you.

Mr. MARINO. And I am sorry, Professor White, but I do not have
your background. If someone gives it to me at some point I will
read it. I apologize for it for not being here, but I do want to wel-
come you, and thank you for being here today, and we will get to
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your background when it is handed to me. I see it is right here.
Thank you.

Professor Alan White joined the faculty of CUNY School of Law
in 2012. He teaches consumer law, commercial law, bankruptcy,
comparative private law, and contracts. The latter was not my fa-
vorite in law school. He is a nationally recognized expert on credit
regulation in the residential mortgage market. Professor White is
a past member of the Federal Reserve Board’s Consumer Advisory
Council, a member of the American Law Institute, and is currently
serving as reporter for the Uniform Law Commission’s Project on
a residential real estate foreclosure statute.

He is quoted frequently in the national media, including the New
York Times, the Wall Street Journal, and the Washington Post in
connection with his research on the foreclosure crisis. He has pub-
lished a number of research papers and articles on housing credit
and consumer law issues, and has testified before Congress and at
Federal agency hearings on the foreclosure crisis bankruptcy re-
form and predatory mortgage lending.

Before becoming a full-time teacher, Professor White was a su-
pervising attorney at the North Philadelphia office of Community
Legal Services, Inc., and was also a fellow and consultant with the
National Consumer Law Center in Boston, and an adjunct pro-
fessor with Temple University Law School and Drake University
School of Law. His legal services practice includes representation
of low income consumers in mortgage foreclosures, class actions,
bankruptcies, student loan disputes, and real estate matters.

Mr. White received his B.S. from the Massachusetts Institute of
Technology and his J.D. from the New York University School of
Law. Welcome, sir.

Mr. WHITE. Thank you.

Mr. MARINO. Each witness’ written statement will be entered
into the record in its entirety. I ask that each witness summarize
his or her testimony in 5 minutes or less. And to help you with
staying within that time, you see the lights in front of you. If the
light switches from green to yellow, it means you have a minute
left, and when it gets to red I will politely tap here to give you an
indication if you would please wrap up.

The Chair now recognizes Mr. Larkin for his opening statement.
Sir?

TESTIMONY OF PAUL J. LARKIN, JR., SENIOR LEGAL RE-
SEARCH FELLOW, EDWIN MEESE III CENTER FOR LEGAL
AND JUDICIAL STUDIES, THE HERITAGE FOUNDATION,
WASHINGTON, DC

Mr. LARKIN. Mr. Chairman, Ranking——

Mr. MARINO. The microphone in front of you, you have to push
the button there, and the light should come on.

Mr. LARKIN. My mistake. Sorry.

Mr. MARINO. That is quite all right. I do it.

Mr. LARKIN. Mr. Chairman, Mr. Ranking Member, it seems to be
common ground that if these checks that were due to the United
States were actually deposited in the Treasury, the Justice Depart-
ment would lack any authority to require that they then be turned
over to anyone else. Not only would they not have possession of the
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check, the law—that is, the Constitution as well as the Anti-Defi-
ciency Act and the Miscellaneous Receipts Act—would prohibit the
Department of Justice from handing out this money.

So the only dispute is whether the Justice Department can en-
gage in the same result simply by directing the bank to do it. In
other words, once the Department has deposited the check, they
could not give the money to these groups. So instead, what the De-
partment has done is tell the bank do not give me the check. Give
the check to these private parties.

Now, if you want to understand this, flip the facts around. Sup-
pose this were a settlement and the Department was paying the
banks. The lawyer, who is handling the case for the banks, could
not tell the Department do not write all of the checks to me. Write
some of the checks to a charity of my choosing or a charity of your
choosing. The lawyer for a client cannot give away the money that
belongs to the client, and in this case, the Department represents
the United States, and they are not allowed to give away money
that belongs to the United States unless there is express statutory
authority to do it, and there is none here.

What aggravates this problem even more is that you have these
sorts of settlements gradually coming into wider and wider use
ever since the Anderson case was resolved with everyone being a
loser. Why is that a problem? Because oftentimes there is no judi-
cial involvement whatsoever. These agreements often are a means
of disposing not of charges or a lawsuit that has already filed. They
are a means often of disposing of charges or a lawsuit before any
are filed. So there is no judicial involvement whatsoever. You have
an agreement entirely between the lawyers for the United States
and the lawyers for other parties. And in this agreement they are
trying to engage in what 1s for all intents and purposes a sham
transaction to avoid depositing all of the money that is due to the
taxpayers of the United States into the account that the Treasury
maintains, that Congress thereafter can decide how it will be
spent.

After all, Article 1 says that no appropriations can be made—or
excuse me—no money can be taken from the Treasury except pur-
suant to an appropriation. It is designed to prevent the President
from using the Treasury as if it were his own personal account.
Only Congress can authorize him to spend that money. When the
money then comes into the government, the Miscellaneous Receipts
Act requires that it be deposited into the Treasury with a few ex-
ceptions, none of which are applicable to housing cases or the ones
we have here.

Once the money is then deposited, it is up to the elected mem-
bers to decide how to spend it. If they want to give it to these orga-
nizations, that is perfectly proper. When I worked for Senator
Hatch, the Judiciary Committee worked on legislation to authorize
money to be given to the Boys and Girls Clubs. Why? Because the
Committee thought that would advance the welfare of the Nation,
but only if the Committee had authorized it and then the appropri-
ators had appropriated the money could that be done.

And it does not matter whether this is done in a Democratic or
Republican Administration. As my paper and the paper by the
Chamber of Commerce point out, Republicans have done this be-
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fore, and when they did, they were just as wrong. And it does not
matter that the money goes to an organization that may be a valu-
able mechanism for disposing of funds. It does not matter if it goes
to Catholic Charities. It does not matter if it goes to any Christian
organization. It does not matter if it goes to any organization what-
soever. If it is an organization that is not authorized by Congress
to receive the money, the expenditure is impermissible.

The same ethics rules should apply to government lawyers in
this context that would apply to private parties. They act on behalf
of the United States. In so doing, they are not allowed to make
their own decisions. And by the way, if you want to find out who
made this decision, I would start by looking at the two agreements
because if you look at the two agreements, what you will see is that
they were signed for the United States by Tony West, the Associate
Attorney General, who is the number three person in the Depart-
ment.

So in all likelihood, he knew what these provisions were. And
given the size of this, unless he was irresponsible, he also brought
that to the attention of his superiors in the Department. You do
not enter into an agreement like this without telling your boss
what you are about to do.

I am glad to answer any questions you may have.

[The prepared statement of Mr. Larkin follows:]
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“CONSUMERS SHORTCHANGED? OVERSIGHT OF THE
JUSTICE DEPARTMENT’S MORTGAGE LENDING SETTLEMENTS”
TESTIMONY BEFORE THE HOUSE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON REGULATORY REFORM, COMMERCIAL AND ANTITRUST LAW
FEBRUARY 12,2015
PAUL J. LARKIN, JR.

Mr. Chairman, Mr. Ranking Member, Members of the Subcommittee:

My name is Paul J. Larkin, Jr. I currently am a Senior Legal Research Fellow at The
Heritage Foundation. Most of my career has involved working in the criminal justice system in
one capacity of another. For example, I worked at the Department of Justice in the Organized
Crime and Racketeering Section of the Criminal Division and in the Office of the Solicitor Gen-
eral. I also was Counsel to the Senate Judiciary Committee when Senator Orrin Hatch was the
Chairman. The views | express in this testimony are my own and should not be construed as rep-
resenting any official position of The Heritage Foundation.

Thank you for the opportunity to testify about third-party payment requirements in gov-
ernment settlement agreements. [ have previously discussed this issue in a Heritage Foundation
paper and in a law review article that were both published last year.” My opinion is that third-
party payment requirements should not be included in a plea bargain, civil settlement, and
nonprosecution or deferred prosecution agreement unless an act of Congress expressly and spe-

. . . . - 2 .
cifically authorizes the government to impose any such obligation.” That is true for several rea-
sons:

First, the Justice Department lacks the statutory authority to hand over government funds
to parties of its own choosing. Second, the practice of required third-party contributions is incon-
sistent with the federal laws that supply financial assistance to the victims of crime. Third, third-
party contribution requirements circumvent the constitutional process for appropriating taxpayer
dollars. Fourth, this practice denies the public the opportunity to know how public funds are
spent and to hold elected officials accountable for their choices because it enables Representa-
tives and Senators to shirk their fiscal responsibilities. Fifth, third-party contribution require-

! See Paul J. Larkin, Jr., The Problematic Use of Nonprosecution and Deferred Prosecution Agreements
to Benefit Third Parties, The Heritage Foundation, Legal Memorandum No. 141 (Oect. 23, 2014),
httpwwew horitage ore/rescarch/reports/201 4/1 0/the -problomatic-use-of-nonprosceution-and-deforred-
sroseeution-agreements-to-benefit-third-partics: Paul J. Larkin, Jr., Funding Favored Sons and Daugh-
ters. Nonprosecution Agreements and “Exiraordinary Resiitution” in Environmenial Criminal Cases, 47
LoyoLAL.A.L.Riv. 1 (2013).

* The concerns addressed here are the same whether the disposition is a plea bargain, nonprosecution or
deferred prosecution agreement, or a civil settlement, although those concerns are more acute when crim-
inal charges are a reality or a possibility. It is unknown how many of these types of settlements could
have been brought as a crimninal prosecution, but it is likely that some could have been criminal cases.
See, e.g., Bank of America Settlement 1Y C.I, at 2 (Aug. 18-20, 2014) (“Bank of America and its subsidi-
aries originated residential mortgages using inflated appraisals and fraudulently sold those loans to the
[government-sponsored enterprises] with misrepresentations as to the loans” gquality[.]); id. C.i (qui tam
action alleged that Countrywide and Bank of America “fraudulently sold defective residential mortgage
loans originated by Countryside’s Consumer Markets Division and later Bank of America to the [gov-
ernment-sponsored enterprises| with misrepresentations as to the loans” quality].|”).
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ments are rife with opportunities for political cronyism because they allow the Justice Depart-
ment to pick-and-choose among private organizations as to which ones will receive federal funds
without any guidance from Congress or any oversight by the Judiciary or Appropriations Com-
mittees in each chamber. Sixth, third-party contribution requirements are not necessary for plea
bargains, civil settlements, and nonprosecution or deferred prosecution agreements to work as a
means of disposing of criminal or civil cases.

I. THIRD-PARTY PAYMENT REQUIREMENTS ARE AN EMERGING
FEATURE OF GOVERNMENT PLEA OR SETTLEMENT AGREEMENTS

Federal prosecutors enjoy almost unlimited discretion to decide whether to indict or sue a
defendant, what charges or claims should be brought, whether to dispose of a case before trial via
a plea bargain or civil settlement, and, if so, what the terms of that disposition should be. For all
practical purposes, as long as prosecutors do not let impermissible factors such as race or religion
influence their decisions, they have the prerogative to decide whether and how to initiate or ter-
minate any particular case.”

Plea bargains and settlements are traditional ways to dispose of a case, and the Subcom-
mittee members doubtless are familiar with those processes. Recently, however, a new disposi-
tion has emerged: nonprosecution and deferred prosecution agreements (N/DPAs). Before ad-
dressing whether third-party contribution requirements are a sound exercise of settlement author-
ity, it may be useful to say a few words about this new dispute resolution mechanism.

Nonprosecution agreements resolve potential criminal charges in a manner that resembles
a plea bargain or a civil settlement, but do not involve the entry of a judgment enforceable by a
court. Deferred prosecution agreements are similar, but arise only after a charge is filed, a
charge that the government is willing to consider dismissing if the defendant satisfactorily per-
forms the terms of an agreement that avoids the need for a trial. The two dispositions also can
perhaps be combined into one. That would occur when the government files one charge out of
perhaps dozens or more that it could bring.

Ever since the Arthur Andersen case® ended in 2005 with everyone being a loser—Arthur
Andersen, its innocent employees, and the government—the federal government has regularly
disposed of corporate criminal prosecutions through N/DPAs. N/DPAs may or may not be rea-
sonable ways to dispose of criminal charges or civil claims. They have become quite controver-
sial; * they raise several troublesome public policy issues; and, some highly learned and respected

* See, e.g., United States v. Armstrong, 517 U.S. 456 (1996) (discussing the proof ncecssary to cstablish
that a charge was brought duc to invidious discrimination); Rinaldi v. United States, 434 U.S. 22, 30
(1977) (stating that, when the government secks to dismiss an indictment or information, ‘[t]he salicnt
issuc . . . is not whether the decision to maintain the federal prosccution was made in bad faith but rather
whether the Government's later cfforts to terminate the prosccution were similarly tainted with improprie-
tv.”); SEC v. Citigroup Global Markets, Inc., 752 F.3d 283 (2d Cir. 2014) (applying a similar standard to
determine whether the SEC and a private party should be allowed to disposc of a civil casc via a consent
decrec; “the proper standard for reviewing a proposed consent judgment involving an enforcement agency
requircs that the district court determine whether the proposcd consent deeree is fair and reasonable, with
the additional requircment that the “public interest would not be disserved.™ (citation omitted)).

* See Arthur Andersen LLP v. United States, 544 U.S. 696 (2005).
3 See, e.g., U.S. GOV'I ACCOUNTABILITY OIIICL, GAO-10-110, CORPORATL CRIML: DOJ HAS TAKLN
STEPS TO BETTER TRACK I18 USE OF DEFERRED AND NON-PROSECUTION AGREEMENTS, BUT SHOULD

3
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authorities, such as Professor Richard Epstein, have leveled persuasive criticisms of using them
to dispose of criminal cases.® One often-voiced criticism is that N/DPAs allow the government

EVALUATE EFTECTIVENESS (Dcc. 2009), available at htip.//www.gao gov/asscts/300/29978 1 pdf: U.S.
GOV'T ACCOUNTABILITY OFFICE, GAO-10-260T, CORPORATE CRIME: PROSECUTORS ADHERED TO
GUIDANCE IN SELECTING MONITORS FOR DEFERRED PROSECUTION AND NON-PROSECUTION AGREE-
MENTS, BUT DOJ COULD BETTER COMMUNICATE 1TS ROLE IN RESOLVING CONFLICTS (Nov 19, 2009),
available at http:/www . gao soviassets/130/123772 pdf: U.S. GOV'T ACCOUNTARILITY OFFICE, GAO-09-
636T, CORPORATE CRIME: PRELIMINARY OBSERVATIONS ON DOJ’S USE AND OVERSIGHT OF DEFERRED
PROSLECUTION AND NON-PROSECUTION ACREEMENTS (2009), available at
hitp://www.gao.gov/assels/130/122833 pdf, BRANDON GARRLTT, TOO B1G TO JAIL: HOW PROSLCUTORS
COMPROMISE WITH CORPORATIONS (2014); John C. Coftee, Ir., Deferred Prosecution: Has It Gone Too
Liar? NAT'L L], July 25, 2005, at 13; James R. Copland, 7he Shadow Regulatory State: The Rise of De-
Jerved Prosecution Agreemenis, in CIVIL JUSTICE RTPORT 2012 (Cir. For Legal Policy at the Manhattan
Inst., 2012); Richard A. Epstein, Deferred Prosecution Agreements on Trial: Lessons from the Law of
Unconstitutional Conditions, in PROSECTITORS IN THE BOARDROOM: USING CRIMINAL LAW TO REGU-
LATE CORPORATE CONDUCT 52-57 (Anthony S. Barkow & Rachel E. Barkow cds., 2011); Richard A.
Epstein, Op-Ed., The Deferred Prosecution Racket, WALL ST. J., Nov. 28, 2006, at Al4; Benjamin S.
Greenblum, Note, What Happens to a Prosecution Deferred? Judicial Oversight of Corporate Deferred
Prosecution Agreements, 105 COLUM. L. REV. 1863 (2005); Vikramaditya Khanna & Timothy L. Dickin-
son, The Corporate Monitor: The New Corporate Czar?, 105 MICLL L. Riv. 1713 (2007); Leonard Or-
land, The Transformation of Corporate Criminal Law, 1 BROOK. J. CORP. FIN. & COM. L. 45, 45 (2006).

Professor Epstein and other commentators have criticized the government’s use of N/DPAs to
evade accountability. See Epstein, supra; Larkin, supra note 1, at 5 & nn.5-6 (collecting authorities). A
similar problem also exists in the administrative process, where the government secks to use informal
regulatory devices, rather than the APA rulemaking process. The legality of an agency’s use of informal
actions to escape APA accountability, however, is beyond the scope of this hearing. For discussions of
that problem, see, ¢.g., Jerry Brito, “Agency Threats™ and the Rule of Law: An Offer You Can't Refuse,
37 HARV. J. L. & PUB. POL"Y 553 (2014); Henry N. Butler & Nathaniel J. Harris, Sue, Settle and Shut Out
the States: Destroving the Environmental Benefits of Cooperative Federalism, 37 HARV. J. L. & PUB.
POL’Y 579 (2014); John D. Graham & James W. Broughel, Stealth Regulation: Addressing Agency Eva-
sion of OIRA and the Administrative Procedure Act, | HARV.J. L. & PUB. POL’Y: FEDERALIST 30 (2014);
John D. Graham & Cory R. Liu, Regulatory and Quasi-Regulatory Activity Without OMB and Benefit-
Cost Review, 37 HARV. J. L. & PUR. POL’Y 425 (2014); Nina A. Mendelson & Jonathan B. Wiener, Re-
sponses to Agency Avoidance of OIRA, 37 HARV. J. L. & PUR. POL’Y 447 (2014); Stuart Shapiro, Agency
Oversight as “Whac-a-Mole”: The Challenge of Restricting Agency Use of Nonlegislative Rules, 37
HARV.J. L. & PUB. POL’Y 523 (2014).

“ In an articlc publishcd in 2014 by the Heritage Foundation, Professor Richard Epstein argucd that the
government’s unrcgulated discretion to disposc of cascs without a trial or plea agreement—that is, with-
out any involvement of the federal judiciary—leads to various untoward results in white-collar cases in-
volving large corporations. See Richard A. Epstein, The Dangerous Incentive Strucinres of Nonprosecu-
tion and Deferred Prosecuiion Agreements, T11L HURITAGL FOUNDATION LEGAL MUEMO NO. 129 (Junc
26, 2014), http://thf media s3.amazonaws com/2014/pdf/IMI129 pdl. A major problem is that N/DPAs
scvercly skew the incentives that cach party has to lct a jury (or judge) decide the merits of the govern-
ment’s claims at a trial. The collateral conscquences that a corporation can suffer from simply being con-
victed of a erime, or in some instancces perhaps just being charged—for example, increased costs in the
capital markets, the inability to contract with the federal government, or the suspension of professional
licenses—often may excced whatever monctary penalty that a court could impose on the corporation after
conviction. The result is that the N/DPA process cffeetively inverts the incentive structurc otherwisc cn-
visioned by the criminal justice system. Using N/DPAs to resolve a potential criminal case front-loads all
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to create a new paradigm of corporate govermnance—a form of “regulation by litigation”—that
enables the government to use settlements as a means of obtaining supervisory authority over a
corporation that no statute and no regulation authorizes and that a federal district court could not
award to the government were a corporate defendant tried and found guilty.” One issue that is
especially problematic is the one that this committee has decided to address: namely, the re-
quirement that an actual or potential criminal or civil defendant pay money to a third party who
could not be deemed a “victim” under the federal laws granting crime victims the opportunity for
restitution.

II. THIRD-PARTY PAYMENT REQUIREMENTS ARE AN
UNAUTHORIZED CONDITION ON THE DISPOSITION OF A CRIMINAL CCASE

Federal law limits the sentencing authority of a federal court to whatever penalties are af-
firmatively authorized by law. In 1916 in Ex parte United Srates® the Supreme Court of the
United States held that a federal district court has only whatever sentencing authority Congress
has granted the court by statute, regardless of how reasonable a newly-invented disposition may
be. In that case, rather than impose the mandatory sentence dictated by statute, the federal trial
judge decided to place the defendant on probation, which then had recently become a novel way
to sentence a convicted defendant. Allowing a court to craft its own sanctions, the Court con-
cluded, would authorize the court to disregard the legislative judgment as to what genalties are
appropriate for a crime, authority that Article I of the Constitution vests in Congress.

The ruling in £x parte United Siates is instructive here because no act of Congress au-
thorizes the government to require the payment of money to third-parties to dispose of a criminal
or civil case, regardless of whether the government or the defendant decides who should receive
those funds and how much the gift should be. To start with, these payments are not “fines”'® A

of the costs to the corporation because the charge itself can serve as a death sentence, as prosecutors
know. See Larkin, supra note 1, at 18 & n.47. Indeed, ever since the Arthur Anderson case the government
and corporate defendants have avoided trials, albeit for very different reasons. Corporate defendants fear
being charged or convicted because either one can amount to a “corporate death sentence.” The govern-
ment wishes to avoid a trial because the govemment is limited in the relief that it can obtain after convic-
tion to only those penalties authorized by Congress. See Ex parre United States, 242 U.S. 27, 4243
(1916); Larkin, supra note 1, at 27-28. The government may find those penalties inadequate, however,
because they do not permit it to engage in “regulation by prosecution”—the practice by which the gov-
emnent seeks to alter the conduct of a business without going through the Article T lawmaking process or
the notice-and-comment process. See supra note 5.

7 See. e.g.. Brandon L. Garrett, Strueiural Reform Prosecution, 93 VA. L. Ruv. 833, 858 (2007)
(“|S[tructural reform is a new goal for federal criminal law.™); Peter J. Henning, The Organizational
Guidelines: ~ RIP.?, 116  YALL  LJ.  Pockul  PART 312, 315  (2007),
htrpfvalelawioumal org/images/ndfs/528 pdf (“The purposc of corporate prosceutions is not to punish but
instead to change corporate cultures through agreements that deal directly with internal governance.
While it is questionable whether the govemment has the expertisc to tell corporations how best to govem
themselves, the focus on how busingsses will operate in the future is now a central feature of corporate
criminal investigations.”).

£242U8.27(1916).
7 Id. at 42-43.
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See Larkin, supra note 1, at 35-36.
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fine is a penalty paid by a convicted offender to the federal government. An N/DPA or a settle-
ment substitutes for a conviction, and compulsory charitable contributions go to third parties, not
the federal treasury. Compulsory charitable contributions also are not restitution. ' Federal
courts lack inherent authority to award restitution, and the relevant statutes limit restitution to
cases tried to a conviction. '

A corporation cannot be imprisoned, so the principal concern of any corporation under a
criminal or civil investigation is the optimal dollar-and-cents resolution of the matter. If the cost
of agreeing to a N/DPA or settlement is less than the cost of being charged or sued and convicted
(discounted by the strength of the defendant’s proof of its innocence), which is usually the case,
the corporation will agree to whatever the government offers in order to make the entire problem
go away. What a corporation is concerned with is the amount of whatever check it has to write,
not the name of the payee. A dollar paid to Peter costs as much (or as little) as a dollar paid to
Paul.”® The result is two-fold: the corporation is indifferent as to the recipient of a payment, and
the Justice Department has unfettered discretion to decide who will receive that money. That
combination can pose a real problem, which has largely gone unnoticed.

Ordinarily, the Department would deposit into the U.S. Treasury whatever checks it re-
ceives to resolve a case, which enables Congress to later specify the purposes for which it can be
spent. Instead, the Department has occasionally required corporations to contribute to different
charitable organizations of the government’s (or, as here, the corporation’s) choosing.” The
practice of identifying third-party recipients of monies that a corporation pays out in an N/DPA
or settlement is tantamount to dispensing taxpayer funds to whatever particular recipient the Jus-
tice Department (or its designee) selects. That practice raises important public policy issues that
neither Congress nor the federal courts has yet addressed.'

TI1. THIRD-PARTY PAYMENT REQUIREMENTS ARE
OBJECTIONABLE ON SEVERAL PUBLIC POLICY GROUNDS

The government and a defendant could find third-party contribution requirements mutual-
ly valuable. Requiring a target to make a charitable contribution enables the government to evade
statutory limitations on the amount of fines that could be imposed if the prosecution believes that
the statutory cap provides an insufficient penalty.16 The government may find that such condi-
tions have considerable public relations value, particularly in the community benefitting from
them. A corporate target also might jump at the opportunity to engage in a charitable endeavor.
The requirement may enable a senior corporate officer to make a corporate contribution to a pre-
ferred charity that the board of directors would never approve. Moreover, the contribution may
have important public relations value for the corporation as well. In the short run, to be sure, a

! See id. at 135-36.
2 See id.

" The rule would be different if the corporation could claim a tax deduction for making a D/NPA pay-
ment, but the government often requires a corporation to waive any such claim. See id. at 8.

" Seeid. at 7.
1 See id. at 29-47.

' See, e.g., Alan T. Harland, Monetary Remedies for the Victims of Crime: Assessing the Role of the
Criminal Courts, 30 UCLA L. REV. 52, 125 (1982).
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corporation will want to reduce publicity and put the entire matter behind it, but a corporation
may put a different spin on a nonprosecution agreement in the long run. Once the dust settles
from the criminal investigation and memories dim, a corporation could attempt to portray itself
favorably as having contributed to a recognized charity—of course, without mentioning the
event triggering that contribution.

That being said, third-party contribution requirements are objectionable on several
grounds. Those flaws outweigh any benefits that they may have.

First, the Justice Department lacks the statutory authority to hand over government funds
to parties of its own choosing. Any sum that the government demands that a corporation hand
over to a private party is money that the corporation would otherwise pay into the federal treas-
ury, which would help underwrite the general costs of running the government. The result is a
give-away of federal funds, a give-away that burdens taxpayers by requiring them to make up for
the amount given to favored recipients.

Second, the practice of required third-party contributions is inconsistent with the federal
laws that supply financial assistance to the victims of crime. There are several federal statutes
addressing the needs of victims of crime: e.g., the Victim and Witness Protection Act of 1982,
the Victims of Crime Act of 1984, the Mandatory Victims Restitution Act of 1996, and the
Crime Victims Rights Act of 2004.%° The 1984 act provides that, with certain exceptions—not
applicable to housing settlements—“all fines that are collected from persons convicted” of feder-
al crimes “shall be deposited” into “a separate account” to be known as the Crime Victims
Fund[.]"*! Congress has also directed that the Crime Victim Funds “shall be available only for”
a few specific purposes: (1) child abuse prevention and treatment grants; (2) the victim assistance
programs that exist at the Federal Bureau of Investigation, at the Department of Justice, and in
the U.S. Attorney’s Offices,” programs that provide services for crime victims “through victim
coordinators, victims' specialists, and victims' advocates”; (3) the training of state victim crime
compensation program personnel; (4) evaluation, training, and technical assistance for “eligible
crime victim assistance programs”; (5) “a Victim Notification System”; or (6) an antiterrorism

7 Pub. L. No. 97-291, 96 Stat. 1248 (1982) (codified, as amended, at 18 U.S.C. § 3663 (2006)).

' pub. L. No. 98-473, Tit. 11, § 1402, 98 Stat. 2170 (codified, as amended, at 42 U.S.C. §§ 10601-10608
(2012)) .

¥ pyb, L. No. 104-132, 110 Stat. 1227 (codified as 18 U.S.C. §§ 3356, 366364 (2006)).

? Pub. L. No. 108-405, 118 Stat. 2260 (2004), cnacted as § 2 of the Justice for All Act of 2004 (codificd,
as amcnded, at 18 U.S.C. § 3771 (2006)).

242 US.C. §§ 10601(a) & (b)(1). The exceptions relate to matters such as fines available to the Secre-
tary of the Treasury pursuant to the Endangered Species Act or the Lacey Act, and fines paid into the rail-
road unemployment insurance account, the Postal Service Fund, the navigable waters revolving fund, and
the county public schools funds pursuant to various federal laws. 7. § 10601(b)(1)(A) & (B).

For the convenience of the Members, 1 have reprinted the text of 42 U.S.C. §§ 10601 in Appendix
B below.

2 See, eg., FBL VICTIM ASSISTANCE, htip://www fbi.gov/stats-services/victim_assistance; DFEP'T OF
JUSTICE, OFFICE OF JUSTICE, PROGRAMS, OFFICE, FOR VICTIMS OF CRIME, http:// /. DEP'T OF
JUSTICE, OFFICES ©OF THE UNITED STATES ATTORNEYS, VICTIMS RIGHTS & SERVICES,
http:/Awww justice gov/usag/prioniv-areas/vichms-righis-services.
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emergency reserve for the victims of 9/11.2 Those laws demonstrate that Congress sought to
limit payments to actual, proven victims of crimes, not to individuals or organizations that may
have suffered some harm from unproved crimes or from civil wrongs, and certainly not to parties
who have suffered no harm themselves.

Third, third-party contribution requirements circumvent the constitutional process for ap-
propriating taxpayer dollars. The Constitution and federal law speak to how federal money can
be disbursed, and the teaching of those authorities is that it is Congress’s prerogative to decide
who should receive taxpayers’ dollars. The Constitution bars the government from spending un-
appropriated funds® and the Anti-Deficiency Act™ prohibits the government from “mak[ing] or
authoriz[ing] an expenditure or obligation exceeding ... an appropriation” or relevant fund.*®
Those provisions are not merely hyper-technical accounting requirements. On the contrary, they
reflect a basic allocation of federal decisionmaking authority regarding the proper expenditure of
the public’s tax dollars. Congress does not give the President a lump sum allowance that he can
spend as he sees fit. Instead, in the annual appropriations bills Congress specifies in detail exact-
ly who can receive appropriated funds, how much money each one may be paid, and for what
purposes that money can be used. Third-party contribution requirements enable the Executive
Branch to perform an end run around Congress’s paramount role in the federal appropriations
process.

Fourth, this practice denies the public the opportunity to know how public funds are spent
and to hold elected officials accountable for their choices by enabling Representatives and Sena-
tors to shirk their responsibility. The Constitution and federal code ensure that the Executive
Branch cannot spend money without the prior approval of Congress, which requires every Mem-
ber to cast a ballot for the annual appropriations bills. Those provisions ensure that each voter
can know what every Member does with the public’s tax dollars and can use that information
every two or six years to decide whether to “throw the bums out.” By letting the Executive
Branch make decisions that the Constitution envisions only Congress should make, the members
of Congress who allow this practice to continue are simply avoiding their responsibility to take a
public position identifying the proper recipients of the electorate’s tax dollars in the hope that the
voters will not hold accountable Senators and Representatives at the polls for any funding deci-
sions that the public dislikes. Accordingly, third-party contribution requirements allow legisla-
tors to escape political responsibility by denying the public valuable information that it needs to
make an informed decision at the polls,

To be sure, leaving appropriations decisions to members of Congress hardly guarantees
that personal biases will play no role in how public funds are spent. No one is that gullible. But
the public has the opportunity to hold Representatives and Senators accountable at the polls for
their decisions, an opportunity that they lack whenever career lawyers or political appointees at
the Justice Department—to say nothing of private parties—decide which organizations will ben-
efit from an N/DPA or settlement. The public deserves the opportunity to hold the government

42 U.8.C. §§ 10601(d)(2). (3), (4) & (3).

* See U.S. CONST. art. I § 9, cl. 7 (“No Mongy shall be drawn from the Treasury, but in Consequence of
Appropnations made by Law . . . .7).

* Pub. L. No. 97-258, 96 Stat. 923 (1982) (codificd at 31 U.S.C. § 1341 (2006)).
31 US.C.§ 1341@)(1)(A) (2006).
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accountable for its taxing and spending decisions. Returning that decision to Congress whenever
the Justice Department uses such an agreement would be a big step in the right direction.

Fifth, third-party contribution requirements are rife with opportunities for political crony-
ism. They allow the Justice Department to pick-and-choose among private organizations as to
which ones will receive federal funds without any guidance from Congress or any oversight by
the Judiciary or Appropriations Committees in each chamber. The entirely discretionary nature
of this process can easily lead to favoring one charity or organization over another on entirely
subjective grounds. The parties who benefit from the government’s disbursement of N/DPA
funds may be organizations who should receive federal funds because they improve the lot of the
citizenry in various ways. But why should a housing rights organization, for example, receive
money that could just as easily go to a school that trains dogs to serve as companions to the blind
and as the interface between them and the world? There is no guarantee that the payments a cor-
poration makes to a third-party that it selects or that is chosen by the government will go to the
actual victims of a housing fraud scheme, while the payments made to an organization that trains
seeing-eye dogs will doubtless directly benefit people obviously less fortunate than most. A rea-
sonable argument can be made that any number of other charitable organizations equally de-
serves the same opportunity to assist people in need of better food, drinking water, health care,
education, access to public transportation, housing, and so forth.

The decision how to disburse federal funds, and whether any of those funds should be
given directly to private organizations, should not be made through a process that shrouds how
those decisions are made and permits individual decisionmakers to rely on personal biases and
predilections. The Justice Department’s actions may or may not be defensible under the law, but
they certainly do not give the appearance of having been made in a just manner or ensuring a just
result. The Justice Department’s N/DPA and settlement practices justify the inference that the
federal government is extorting settlements from businesses in order to transfer funds to cronies
that the Administration could never persuade Congress to appropriate for them

* kK kK

When deciding whether third-party payment requirements are a sound public policy, it is
worthwhile to perform this exercise: Flip the facts of these settlements on their head. Assume
that Bank of America and Citigroup settled a lawsuit with the government and would receive
money to settle the case. Then, ask yourself this question: May the CEO of either bank tell the
government to pay millions of dollars to the CEQ’s or the Department’s favorite charity instead
of making the check out to Bank of America and Citigroup? No, he may not. That would be a
violation of the CEO’s fiduciary duty to his company and would be tantamount to theft. In all
likelihood, the Justice Department would even take that position. If so, if a corporate CEO can-
not give away money that the corporation receives in a settlement agreement, then the Depart-
ment should not be able to give away funds that it receives in a plea or settlement agreement.

1t should be noted that lawyers in Democratic and Republican Administrations have been equally guilty
of following this practice. For example, during the George W. Bush Administration, the United States
Attomey’s Office for the District of New Jersey, which was then headed by Chris Christie, negotiated a
nonprosecution agreement with Bristol-Myers Squibb in which the company agreed, among other things,
to make a $35 million gift to Seton Hall University’s law school—Christie’s alma mater—in order to avoid
prosecution for securities fraud.
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The rules that apply to private parties should also apply to the government. Sauce for the goose
should be sauce for the gander.”®

IV. THE THIRD-PARTY PAYMENT REQUIREMENTS IN THE HOUSING
SETTLEMENT CASES ARE EXAMPLES OF THE PROBLEMS THESE CONDITIONS POSE

The housing settlements were controversial when inked because there was a decided ide-
ology to many of the groups who have benefitted from the Justice Department’s largesse. Ac-
cording to Investor’s Business Daily, “[r]adical Democrat activist groups stand to collect mil-
lions from Attomey General Eric Holder’s record $17 billion deal to settle alleged mortgage
abuse charges against Bank of America. [{]] Buried in the fine print of the deal, which includes
$7 billion in soft-dollar consumer relief, are a raft of political payoffs to Obama constituency
groups. In effect, the government has ordered the nation’s largest bank to create a massive slush
fund for Democrat special interests.”” Investor’s Business Daily offered the following exam-
ples:

According to the list provided by Justice, [housing activist groups approved by
HUD] include some of the most radical bank shakedown organizations in the
country, including:

« La Raza, which pressures banks to expand their credit box to qualify more low-
income Latino immigrants for home loans;

» National Community Reinvestment Coalition, Washington’s most aggressive
lobbyist for the disastrous Community Reinvestment Act;

» Neighborhood Assistance Corporation of America, whose director calls himself
a “bank terrorist;”

* Operation Hope, a South Central Los Angeles group that’s pressuring banks to
make “dignity mortgages” for deadbeats.

Worse, one group eligible for BofA slush funds is a spin-off of Acorn Housing’s
branch in New York. [{]] It’s now rebranded as Mutual Housing Association of
New York, or MHANY. HUD lists MHANY s contact as Ismene Speliotis, who
previously served as New York director of Acorn Housing *”

That is not all.  The settlement stipulates that any money remaining after four years
should be disposed of as follows:

# See Paul J. Larkin, Jr., Public Choice Theory and Overcriminalization, 36 HARV. J L. & PUB. POL'Y
715, 786-90 (2013).

* Editorial, “Holder Cut Left-Wing Groups In on $17 Bill BofA Deal,” Investor’s Busincss Daily,
IBD.com, Aug. 27, 2014, http/nowsinvestors.conyibd-editorials/082714-715046-holders-bank-of-
america-sctilement-includes-pavetis-to-democrat-groups hom?p=full.  The sctlement agreement with
Bank of America resolves one pending casc and numerous other investigations that the Justice Depart-
ment has pursucd into alleged mortgage fraud that have not resulted in criminal charges or civil com-

plaints. See Bank of Amecrica Scttlement Agreement  (signed  Aug.  18-20,  2014),
Lttp:/fwww justice gov/iso/opa/resources/9622014821 111642417593 pdi.

30

' 1d.
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If there are leftover funds in four years, the settlement stipulates the money
will go to Interest on Lawyers' Trust Account (IOLTA), which provides legal aid
for the poor and supports left-wing causes, and NeighborWorks of America,
which provides affordable housing and funds a national network of left-wing
community organizers operating in the mold of Acorn.

In fact, in 2008 and 2009, NeighborWorks awarded a whopping $25 million to
Acorn Housing.

In 2011 alone, NeighborWorks shelled out $35 million in “affordable housing
grants” to 115 such groups, according to its website. Recipients included the radi-
cal Affordable Housing Alliance, which pressures banks to make high-risk loans
in low-income neighborhoods and which happens to be the former employer of
HUD’s chief “fair housing” enforcer.

The Justice Department acknowledges that the settlement agreements require that “dona-
tions” be paid to third parties.*? The Department also appears to confess that those third parties
are not victims of the banks’ wrongdoing. As the Department noted in its January 6, 2015, letter
to Chairmen Goodlatte and Hensarling, “the consumer relief provisions in the Bank of America
and Citigroup settlements” require those banks to make “donations to certain categories of com-
munity development funds, legal aid organizations, and housing counseling agencies[.]”” The
Department, however, does not identity any express statutory authority to disburse federal funds
to private parties. Instead, the government defends those requirements on the ground that they
are reasonable because the amount at issue is “a much smaller commitment” than what the banks
must pay to the federal government, because the “donations are calibrated to provide assistance
to those consumers and communities most in need of help,” and because “the banks are respon-
sible for choosing specific recipients of consumer relief funds.”** Those defenses are unpersua-
sive, however, for several reasons

First, no policy argument can substitute for statutory authority. If the government does
not need statutory authority to disburse to private parties a “small[]” portion of the money that it
receives in a settlement, then it may disburse a “larger” portion of those receipts. Indeed, under
the government’s theory it could give third parties the entire $&.2 billion check that is to be paid
to the Department of Justice.”> The Department’s argument that its action is reasonable in fact
stands as a powerful argument for requiring the government to have statutory authority to give
away money that otherwise would be paid into the federal treasury. Otherwise, there is no
nonarbitrary way to draw a line between a “reasonable” and an “unreasonable” give-away of
money that belongs to the public.

Second, federal law seeks to ensure that the victims of crime receive some compensation
for the losses that they have suffered due to the crimes for which a defendant stands convicted.

2 d.

* See Letter from Peter J. Kadzik, Ass™t Att’y Gen’l, to Bob Goodlatte, Chairman, H. Comm. on the Judi-
ciarv, & Jeb Hensarling, Chairman, H. Comum. on Financial Servs. 1-3 (Jan. 6, 2015).

BId. at 2-3.
*1d. at 1-2.
®1d. at 5.
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Here, however, there was no conviction, and no judicial finding that the private recipients were
“victims” of a crime. Even the government does not claim that all of the recipients are victims of
the banks’ unlawful conduct. The government only says that the recipients are “those consumers
and communities most in need of help.” Deciding which consumers and communities need fi-
nancial help is inherently a legislative function. Under Article I of the Constitution, Congress,
not the Executive Branch, has the prerogative to create the “law” establishing a financial assis-
tance program and defining the eligibility requirements. If Congress believes that the taxpayers
should fund some third-party organizations, then Congress can appropriate federal money for
that purpose.

Third, it is immaterial that the Justice Department has delegated to the settling banks the
ability to select the particular recipients of their donations. The banks have agreed to settle the
claims in lieu of defending themselves at trial and to pay money for that privilege. It is the Jus-
tice Department’s authority that is at issue, not the banks’. The Department’s decision to permit
the banks to name the payees does not change the fact that the Department is permitting the
banks to give away funds that otherwise would be deposited into the treasury. If the Department
could not write those third parties a check after the money had been paid into the treasury, the
Department should not be able to enter into an agreement with the banks that has the same effect.
Any mature system of law treats a sham transaction as null and void. That characterization is
applicable here.

Perhaps these problems could be overlooked if the amounts at issue here were trivial, if
what we were concerned with was tantamount to a proverbial cup of coffee. But the amounts
involved here are considerable. The agreements contemplate that the banks may potentially pay
millions to various private organizations. Taxpayers would not find that amount of money trivi-
al.

V. POTENTIAL REMEDIES FOR THESE PROBLEMS

The best remedy for this problem is to deny the Justice Department the opportunity to
make any discretionary disbursement decisions. Congress could by statute require that any and
all funds paid by an individual or a corporation in connection with a plea bargain, a N/DPA, or
settlement of any type must be deposited into the federal treasury, where they will be paid out as
part of the ordinary appropriations process. The Executive Branch can always encourage Con-
gress to fund particular organizations with the money received through a deferred or nonprosecu-
tion agreement, even if it wishes that money to be paid to a friend, but that approach will force
the executive to make its cronyism clear and will force each Member of the House and Senate to
state publicly whether to endorse or reject the administration’s request in the same way that those
chambers make all other appropriations decisions. That approach will return the disbursement
process to its rightful place in government and will help educate the public about how its tax dol-
lars are spent.

Another remedy, which can be required in addition to the one mentioned above, is to en-
list the aid of Federal Magistrate Judges to review these settlements to ensure that any third-party
payments go only to actual victims of any alleged wrongdoing. At present, this process is largely
left to the parties to negotiate a workable agreement without any serious judicial oversight in the
case of a deferred prosecution agreement or any supervision at all when a nonprosecution agree-
ment is used. In the case of a deferred prosecution agreement, the government already has filed
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a charge in federal court, so a district court judge must approve the government’s decision to
dismiss an indictment or information. Judicial review, however, is quite limited in that setting. 6

For all practical purposes, as long as the government has not sought to dismiss the prose-
cution for an illegitimate reason—for instance, the prosecutor was bribed to “deep six” the
case—the district court must go along with the government’s request.”” By contrast, whenever
the government seeks to enter into a nonprosecution agreement, no charges have been or will be
filed, so no district court judge may be able to review the agreement’s terms.®  Given the Arti-
cle Il “Case or Controversy” requirement, it may not be possible to enlist a federal district court
to review such an agreement.”® Congress could entrust that responsibility, however, to a Magis-
trate Judge, who is not an Article III officer.” This proposal ensures that a second, neutral pair
of eyes reviews every nonprosecution agreement and ensures that only the victims of any possi-
ble crimes benefit from any N/DPA third-party payments.

Finally, Congress could decide to deduct from the Justice Department appropriations an
amount equal to any money that has already been disbursed and cannot be recovered.

CONCLUSION

Plea agreements and settlements are often used to resolve corporate criminal and civil
cases. N/DPAs are increasingly becoming another alternative to trial. All three dispositions may
contain third-party payment requirements. Those requirements raise several important public
policy issues, however, and deserve to be subjected to Congressional oversight and regulation.
The practice of forcing a corporation to make contributions to third parties designated in any
such agreement enables Justice Department lawyers to disburse to third parties of their own
choosing, or perhaps of the defendant’s, money that properly should be paid into the federal
treasury. Only elected federal officials should make appropriations decisions. Congress should
prohibit this practice altogether, and it should require that a Magistrate Judge review the appro-
priateness of every agreement in order to ensure that government lawyers use this disbursement
authority only to compensate proven victims of criminal wrongdoing, not the Administration’s
cronies.

3 See Fed. R. Crim. P. 48(a) (“The government may, with leave of court, dismiss an indictment, infor-

mation, or complaint. The government may not dismiss the prosecution during trial without the defend-
ant's consent.”).

37 See supranote 3.

* Federal judges can be tasked with the performance of duties other than adjudicating cases and contro-
versies. See, e.g., Mistretta v. United States, 488 U.S. 361, 384-408 (1989) (Article TIT judges can volun-
tarily serve as members of the U.S. Sentencing Commission). The Supreme Court, however, may find
that supervising the administration of N/DPAs too closely resembles the process of supervising the par-
ties” duties under a consent decree for an Article TIT judge to undertake that task.

¥ See, e.g., Hayburn's Casc, 2 U.S. (2 Dall.) 409 (1792) (Articlc IIT courts cannot issuc advisory opin-
ions).

* Compare, e.g., US. CONST. art. TIT, § 1 (Article TIT judges serve during “good Behaviour™), with Feder-
al Magistrate’s Act, 28 U.S.C. § 631 (2012) (full-time magistrates serve an eight-year term; part-time
magistrates, a four-year term).

13
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APPENDIX A

The Heritage Foundation is a public policy, research, and educational organization recognized as
exempt under section 501(c)3) of the Internal Revenue Code. It is privately supported and re-
ceives no funds from any government at any level, nor does it perform any government or other
contract work.

The Heritage Foundation is the most broadly supported think tank in the United States. During
2011, it had nearly 700,000 individual, foundation, and corporate supporters representing every
state in the U.S. Its 2011 income came from the following sources:

Individuals 78%
Foundations 17%
Corporations 5%

The top five corporate givers provided The Heritage Foundation with 2% of its 2011 income.
The Heritage Foundation's books are audited annually by the national accounting firm of
McGladrey & Pullen. A list of major donors is available from The Heritage Foundation upon re-
quest.

Members of The Heritage Foundation staff testity as individuals discussing their own independ-
ent research. The views expressed are their own and do not reflect an institutional position for
The Heritage Foundation or its board of trustees.

14



66

APPENDIX B
42 US.C.A. § 10601
§ 10601. Crime Victims Fund
(a) Establishment

There is created in the Treasury a separate account to be known as the Crime Victims
Fund (hereinafter in this chapter referred to as the “Fund”).

(b) Fines deposited in Fund; penalties; forfeited appearance bonds
Except as limited by subsection (c) of this section, there shall be deposited in the Fund--

(1) all fines that are collected from persons convicted of offenses against the United
States except--

(A) fines available for use by the Secretary of the Treasury pursuant to--

(1) section 11(d) of the Endangered Species Act (16 U.S.C. 1540(d)); and

(i) section 6(d) of the Lacey Act Amendments of 1981 (16 U.S.C. 3375(d)); and
(B) fines to be paid into--

(1) the railroad unemployment insurance account pursuant to the Railroad Unemployment
Insurance Act (45 U.S.C. 351 et seq.);

(ii) the Postal Service Fund pursuant to sections 2601(a)2) and 2003 of Title 39 and for
the purposes set forth in section 404(a)(7) of Title 39;

(iii) the navigable waters revolving fund pursuant to section 311 of the Federal Water
Pollution Control Act (33 U.S.C. 1321); and

(iv) county public school funds pursuant to section 3613 of Title 18;
(2) penalty assessments collected under section 3013 of Title 18;

(3) the proceeds of forfeited appearance bonds, bail bonds, and collateral collected under
section 3146 of Title 18;

(4) any money ordered to be paid into the Fund under section 3671(c)(2) of Title 18; and

(5) any gifts, bequests, or donations to the Fund from private entities or individuals,
which the Director is hereby authorized to accept for deposit into the Fund, except that the Direc-
tor is not hereby authorized to accept any such gift, bequest, or donation that--

(A) attaches conditions inconsistent with applicable laws or regulations; or

(B) is conditioned upon or would require the expenditure of appropriated funds that are
not available to the Office for Victims of Crime.

(c) Retention of sums in Fund; availability for expenditure without fiscal year limitation

Sums deposited in the Fund shall remain in the Fund and be available for expenditure un-
der this chapter for grants under this chapter without fiscal year limitation. Notwithstanding sub-
section (d)(5) of this section, all sums deposited in the Fund in any fiscal year that are not made
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available for obligation by Congress in the subsequent fiscal year shall remain in the Fund for
obligation in future fiscal years, without fiscal year limitation.

(d) Availability for judicial branch administrative costs; grant program percentages
The Fund shall be available as follows:
(1) Repealed. Pub. L. 105-119, Title I, § 109(a)(1), Nov. 26, 1997, 111 Stat. 2457

(2)(A) Except as provided in subparagraph (B), the first $10,000,000 deposited in the
Fund shall be available for grants under section 10603a of this title.

(B)(i) For any fiscal year for which the amount deposited in the Fund is greater than the
amount deposited in the Fund for fiscal year 1998, the $10,000,000 referred to in subparagraph
(A) plus an amount equal to 50 percent of the increase in the amount from fiscal year 1998 shall
be available for grants under section 10603a of this title.

(ii) Amounts available under this subparagraph for any fiscal year shall not exceed
$20,000,000.

(3)(A) Of the sums remaining in the Fund in any particular fiscal year after compliance
with paragraph (2), such sums as may be necessary shall be available only for--

(i) the United States Attorneys Offices and the Federal Bureau of Investigation to provide
and improve services for the benefit of crime victims in the Federal criminal justice system (as
described in 3771 of title 18" and section 10607 of this title) through victim coordinators, vic-
tims' specialists, and advocates, including for the administrative support of victim coordinators
and advocates providing such services; and

(i1) a Victim Notification System.

(B) Amounts made available under subparagraph (A) may not be used for any purpose
that is not specified in clause (i) or (ii) of subparagraph (A).

(4) Of the remaining amount to be distributed from the Fund in a particular fiscal year--
(A) 47.5 percent shall be available for grants under section 10602 of this title;

(B) 47.5 percent shall be available for grants under section 10603(a) of this title; and
(C) 5 percent shall be available for grants under section 10603(c) of this title.

(5)(A) In addition to the amounts distributed under paragraphs (2), (3), and (4), the Direc-
tor may set aside up to $50,000,000 from the amounts transferred to the Fund in response to the
airplane hijackings and terrorist acts that occurred on September 11, 2001, as an antiterrorism
emergency reserve. The Director may replenish any amounts obligated from such reserve in sub-
sequent fiscal years by setting aside up to 5 percent of the amounts remaining in the Fund in any
fiscal year after distributing amounts under paragraphs (2), (3) and (4). Such reserve shall not
exceed $50,000,000.

(B) The antiterrorism emergency reserve referred to in subparagraph (A) may be used for
supplemental grants under section 10603b of this title and to provide compensation to victims of
international terrorism under section 10603¢ of this title.

(C) Amounts in the antiterrorism emergency reserve established pursuant to subparagraph
(A) may be carried over from fiscal year to fiscal year. Notwithstanding subsection (c) of this
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section and section 619 of the Departments of Commerce, Justice, and State, the Judiciary, and
Related Agencies Appropriations Act, 2001 (and any similar limitation on Fund obligations in
any future Act, unless the same should expressly refer to this section), any such amounts carried
over shall not be subject to any limitation on obligations from amounts deposited to or available
in the Fund.

(e) Amounts awarded and unspent

Any amount awarded as part of a grant under this chapter that remains unspent at the end
of a fiscal year in which the grant is made may be expended for the purpose for which the grant
is made at any time during the 3 succeeding fiscal years, at the end of which period, any remain-
ing unobligated sums shall be available for deposit into the emergency reserve fund referred to in
subsection (d)(5) of this section at the discretion of the Director. Any remaining unobligated
sums shall be returned to the Fund.

(f) “Offenses against the United States” as excluding

As used in this section, the term “offenses against the United States” does not include--
(1) a criminal violation of the Uniform Code of Military Justice (10 U.S.C. 801 et seq.);
(2) an offense against the laws of the District of Columbia; and

(3) an offense triable by an Indian tribal court or Court of Indian Offenses.

(g) Grants for Indian tribes; child abuse cases

(1) The Attomey General shall use 15 percent of the funds available under subsection
(d)(2) of this section to make grants for the purpose of assisting Native American Indian tribes in
developing, establishing, and operating programs designed to improve--

(A) the handling of child abuse cases, particularly cases of child sexual abuse, in a man-
ner which limits additional trauma to the child victim; and

(B) the investigation and prosecution of cases of child abuse, particularly child sexual
abuse.

(2) The Attorney General may use 5 percent of the funds available under subsection
(d)(2) of this section (prior to distribution) for grants to Indian tribes to establish child victim as-
sistance programs, as appropriate.

»2

(3) As used in this subsection, the term “tribe”” has the meaning given that term in sec-

tion 450b(b) of Title 25.
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Mr. MARINO. Thank you, sir.
Mr. Frank?

TESTIMONY OF THEODORE H. FRANK, FOUNDER,
CENTER FOR CLASS ACTION FAIRNESS, WASHINGTON, DC

Mr. FRANK. Thank you, Mr. Chairman, Mr. Ranking Member

Mr. MARINO. You want to push that button.

Mr. FRANK. Thank you, Mr. Chairman, Mr. Ranking Member,
and the Committee for having me here. I am the head of the non-
profit public interest law firm, Center for Class Action Fairness,
but I do not speak on their behalf today. However, my experience
with the center is with civil litigation in class action settlements
that raise very similar issues where class counsel breached their fi-
duciary duty to their clients and tried to divert money to third
party charities rather than to the purportedly injured plaintiffs in
a class action.

So, for example, 5 weeks ago we won a case in the 8th Circuit
involving Bank of America shareholders where class counsel for the
shareholders, instead of distributing $2.7 million of leftover money
to the shareholders, decided that he wanted to write a big check
to the local Legal Aid Society and have a ceremony of the big check
where he would get his picture in the paper. That might be nice
for the attorney who has more gratitude from his local charity than
from shareholders getting a few dollars each, but it is a breach of
their fiduciary duty, and we got that diversion overturned.

We won another case in the 9th Circuit, Nachshin v. AOK, where
the lawyers tried to give money to the judge’s husband’s charity.
These are real conflicts of interest. They are real problems, and
courts have been stepping in. Most notably, Chief Justice Roberts
indicated the need for this in the Merrick v. Lane case, 134 S. Ct.,
page 8.

The problem is even more egregious in the prosecution context
for the reasons Mr. Larkin has just demonstrated, but I would like
to raise some other issues. These settlements are being discussed
as providing $7 billion of consumer relief or $2.5 billion of con-
sumer relief. But when you get into the weeds of the agreements
in Annex Number 2, you see these $2 or $1 credits, $3 credits, as
much as $3.75 per dollar credits. And as a result, you are not talk-
ing about a diversion of $150 million. You are talking about the De-
partment of Justice getting credit for “$7 billion of consumer re-
lief,” but, in fact, the banks will be paying billions of dollars less
in order to funnel money to the Department of Justice’s preferred
recipients.

Now, again, as Mr. Larkin said, it may be some of these recipi-
ents are good. They may not be. But at the end of the day, the Jus-
tice Department does not have the authority to do that except by
bypassing the Treasury through these settlement agreements, and
the bypassing has other legal consequences. For example, in Chap-
ter 45 of the Code of Federal Regulations, when the Federal Gov-
ernment gives money to legal aid societies, as this settlement re-
quires, there are a lot of strings attached to that Federal money.
The legal aid societies can only use it in certain ways.

This settlement bypasses those congressional restrictions or
these Federal legal regulations and restrictions. And, again, the
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monitor will not be overseeing this. The monitor is only deter-
mining whether the bank has given the money that they are sup-
posed to give.

Other problems. In effect, DOJ is creating housing policy, Treas-
ury policy, and in many ways, overriding existing policies of the
Treasury Department and the Housing Department without any
oversight from Congress or otherwise. So there is credit being given
for loan modifications that do not satisfy the Treasury Depart-
ment’s HAMP requirements. Now, there are disputes over whether
or not HAMP is effective, but what is clear is if you loosen those
requirements, it is going to be less effective than the existing
Treasury Department program. But the DOJ is now creating its
own loan modification program without the regulatory expertise to
do so, and with potentially adverse public policy results.

There is another provision in the Bank of America settlements
in Section 2.A of the Annex, menu item 2.A of the Annex. Bank of
America gets a $10,000 credit for providing first-time home buyers
of lower/moderate income a loan. Now, there are two possibilities
there. One, these are financially viable loans that Bank of America
would be happy to make anyway, in which case it is completely il-
lusory relief. They are just going to get a $10,000 offset to what is
supposed to be consumer relief. Or these are not financially viable
loans, but the DOJ is distorting the market for loans to encourage
yet more loans for mortgages that potential low and moderate in-
come people cannot actually afford. And that is how we got into
this mess in the first place.

I welcome your questions.

[The prepared statement of Mr. Frank follows:]
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Mr. Theodore H. Frank

Center for Class Action Faimess
1718 M Street NW, No. 236
Washington, DC 20036

e-mail: tfrank@gmail.com

Thank you, Mr. Chairman, and members of this Subcommittee, for your kind
invitation to testify today about the Justice Department mortgage lending scttlements.

T serve as President for the Center for Class Action Fairness,! but T am not
testifying here on their behalf and the views that T am sharing today are my own. My
perspective comes from my legal practice running a non-profit public-interest law firm
focusing on litigation in class actions on behalf of class members in cases where their
court-appointed attorneys have failed to fairly represent their clients’ interests by
structuring scttlements to have defendants pay moncy to third-party organizations
rather than to the alleged victims of their conduct—a practice often justified under the
misnomer “cy pres.” 1 was elected to the American Law Institute in 2008, and have
published and spoken across the country on topics related to class action settlements
and cy pres.?

Private class action settlements are problematic because of the inherent conflict of
intcrest between class counsel and their putative clients. Public enforcement would
normally avoid these problems, but when public enforcers are permitted to use

' T founded the Center for Class Action Fairness in 2009. The Center is a 501(c)(3)
non-profit public-interest law firm that represents pro bone consumers and sharcholders
objecting to unfair class action settlements that benefit class counsel at the expense of
their putative clients. Attomeys with the Center have won several landmark cases
expanding the rights of consumers in class action settlements and tens of millions of
dollars for consumers and sharcholders. E.g., Oetting v. Green Jacobson, P.C., No. 13-2620
(8th Cir. 2015); Pearson v. NBTY, Inc., 772 E.3d 778 (7th Cir. 2014); In ve Baby Products
Antitrust Litigation, 708 F.3d 163 (3d Cir. 2013); Nachshin v. AOL, LLC, 663 F.3d 1034 (9th
Cir. 2011); It re Bluetooth Prod. Liab. Lit., 654 F.3d 935 (9th Cir. 2011).

2 Portions of this testimony arc drawn from Theodore H. Frank, Statement before the
House Judiciary Committce Subcommittece on the Constitution and Civil Justice,
Examination of Litigation Abuse (Mar. 13, 2013); Ted Frank, Class Actions, Arbitration, and
Consumer Rights, Legal Policy Report No. 16 (Manhattan Institute 2013); Theodore H.
Frank, Cy Pres Settlements, Class Action Watch (Mar. 2008).
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settlements to structure public policy or divert settlement money to third parties, it
reintroduces the conflict-of-interest problem into the mix.

The Justice Department settlement with Bank of America presents a particularly
problematic application of cy pres. When the Justice Department negotiates settlements
that send money to third parties instead of to the United States Treasury or to the
primary victims of the challenged conduct without legislative authority, they violate
separation of powers by effectively using executive-branch enforcement authority to
create legislative spending power. The spending may evade laws and regulations
limiting or controlling federal spending, or create or fund programs that Congress
never would have agreed to spend. The scttlement further meddles in public policy in
counterproductive and unfair ways that will ultimately result in making many
consumers worse off.

Background: Private Class Action Settlements and the Problem of Cy Pres Relief

Class actions were designed to provide injured parties with a more efficient
means of accessing justice by aggregating claims for violations of individual rights.?
Although most successful class action litigation under Rule 23 is resolved in the form of
a class settlement, such class settlements frequently provide little or no meaningful
compensation to consumers. Indeed, a significant number of consumer class settlements
do not provide consumers with any monctary relief whatsocver. This systematic under-
compensation is the product of two structural problems in class actions. First, because
class attomeys’ fees generally come from the same source as the class members’
compensation—the defendant—class attorneys scttling class claims have a fundamental
contlict of intcrest.* Second, to the extent class attorneys exploit that conflict of intcrest,
judges lack the necessary information or incentive to rectify self-dealing in most cases.

The principal rcason for the failurc of many class scttlements to provide
meaningful compensation is obvious: class attorneys have incentives to engage in sclf-
dealing during the negotiation of class settlements.® Because class members, especially

3 See Martin H. Redish, Class Actions and the Democratic Difficulty: Rethinking the
Intersection of Private Litigation and Public Goals, 2003 U. Chi. Legal F. 71, 77 (2003).

* E.g., Pearson, supra; Redman v. RadioShack Corp., 768 F.3d 622 (7th Cir. 2014); Eubank
v. Pella Corp., 753 F.3d 718 (7th Cir. 2014).

5 See, e.g., Ted Frank, Clgss Actions, Arbitration, and Consumer Rights, Legal Policy
Report No. 16 at 6-11 (Manhattan Institute 2013); Lester Brickman, Lawyer Barons 335-72
(Cambridge U. Press 2011); John C. Coffee, Jr., Class Wars: The Dilemma of the Mass Tort

2
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those in a small-claims consumer class action, have small stakes in the case and
therefore usually do not closely monitor their attomeys’ conduct, class attomeys often
arc able to obtain high fees without obtaining mecaningful compensation for class
members.®

Indeed, all three branches of government have recognized this economic reality.
In enacting the Class Action Fairness Act of 20057 Congress found that “[c]lass
members often receive little or no benefit from class actions, and are sometimes harmed,
such as where . . . counsel are awarded large fees, while leaving class members with
coupons or other awards of little or no value.”®

Similarly the FTC has recognized that “[e[xcessive class action attomey fee
awards represent a substantial source of consumer harm.”?

Class Action, 95 Colum. L. Rev. 1343, 1347-48 (1995); Coffee, 54 U. Chi. L. Rev. at 883-84;
Jonathan R. Macey & Geoffrey P. Miller, The Plaintiffs” Attorney’s Role in Class Action and
Derivative Litigation: Economic Analysis and Recommendations for Reform, 58 U. Chi. L. Rev.
1, 7-8 (1991).

¢ In a now-classic study, Andrew Rosenfeld demonstrated that a class attorney that
settles a class action enjoys a “settlement premium” above the average attorney’s fee
awarded in a class action that proceeds to judgment. See An Empirical Test of Class-Action
Settlement, 5 J. Legal Stud. 113, 115-17 (1976). This premium is consistent with the
hypothesis that class attorneys will maximize their fees at the expense of the class
members’ compensation. See also, e.g., Frank, Class Actions 6-11; Coffee, 54 U. Chi. L.
Rev. at 883-84.

7 CAFA, Pub. L. No. 109-2, § 2, 119 Stat. 4.
8 See id. at 4; see also S. Rep. No. 109-4, at 33.

¢ R. Ted Cruz, Dir. Office of Policy Planning, FTC, Friend of the Court: The Federal
Trade Commission’s Amicus Program, Remarks Before the Antitrust Section of the
Amecrican Bar Association 13 (Dcc. 12, 2002) (“Not infrequently, the intcrests of a
private class action attomey may substantially diverge from the interests of the class.”),
quailable at http://ftc.gov.speeches/other/tcamicus; Deborah Platt Majoras, Chairwoman,
FIC, Comments at the FTC Workshop: Protecting Consumer Interests in Class Actions (Sept.
13, 2004), in 18 Geo. ). Legal Ethics 1161, 1162-63 (2005) (class actions may not “truly
serve consumers’ interests by providing them appropriate benefits”; encouraging
“consumers to carefully scrutinize opt-out notices and class action settlement terms and

3
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Courts also have recognized the harm to consumer welfare caused by the class
attorney’s conflict of interest: “the negotiator on the plaintiffs” side, that is, the lawyer
for the class, is potentially an unrcliable agent of his principals” given the possibility
that he may tradc a small class award for the relatively certainty of a high fee award.'?

One of the leading ways for self-dealing class counsel to benefit themselves at the
expense of the class is through what are called cy pres settlements.

The idea of cy pres (pronounced “see pray” or “sigh pray,” from the French cy
pres comime possible—“as near as possible”) originated in the trust context, where courts
would reinterpret the terms of a charitable trust when literal application of those terms
resulted in the dissolution of the trust because of impossibility or illegality." In a classic
19th-century example, a court repurposed a trust that had been created to abolish
slavery in the United States to instead provide charity to poor African-Americans.!2 The
California Supreme Court endorsed the usc of cy pres or “fluid recovery” mechanism in
class action settlements in 1986, to distribute proceeds to a “next best” class of

particularly attorncy fee awards that may reduce the total compensation available to
consumers”).

W Mars Steel Corp. v. Continental lll. Nat'l Bank & Trust Co., 834 F.2d 677, 681-82 (7th
Cir. 1987).

" Susan Beth Farmer, More Lessons From the Laboratories: Cy Pres Distributions in
Parens Patrine Antitrust Actions Brought by State Attorneys General, 68 FORDHAM L. REV.
361, 391-93 (1999); RICHARD POSNER, ECONOMIC ANALYSIS OF LAw 509-10 (4th cd. 1992);
BRYAN A. GARNER, BLACK’S LAW DICITONARY 392 (7th cd. 1999). “Justification for the usc
of the doctrine [in the middle ages] was laid on the shoulders of the donor, the idea
being since the object of the testator in donating the money to charity was to obtain an
advantageous position in the kingdom of heaven, he ought not to be frustrated in this
desire because of an unexpected or unforescen failure.” Id. (quoting EDITH L. FISCH, THE
Cy PRES DOCTRINE IN THE UNITED STATES 4 (1950)). For more on cy pres, see Frank, Class
Actions 8-9; Martin Redish ¢t al., Cy Pres Relief and the Pathologies of the Modern Class
Action: A Normative and Empirical Analysis, 62 Fla. L. Rev. 617 (2010); John H. Beisner ef
al., Cy Pres: A Not So Charitable Contribution fo Class Action Practice (2010); Theodore H.
Frank, Cy Pres Settlements, Class Action Watch (Mar. 2008).

2 Jackson v. Phillips, 96 Mass. 539 (1867). Buf sce Evans v. Abney, 396 U.S. 435 (1970)
(upholding Georgia Supreme Court’s dissolution of trust providing for segregated
municipal park).
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consumers, and many other courts have gradually adopted the procedure.'* Cy pres
settlements arise in one of three circumstances:

¢ There is a fixed settlement fund that exceeds the amount paid out because only a
few class members have registered to be claimants;

o The court (often at the parties’ behest) decides that administering a settlement by
paying class members directly would be too expensive;

o The partics otherwisc agree that a casc shall be scttled by paying a third party.

While original ¢y pres class action settlements provided that left-over money be
distributed to a different set of consumers who may or may not coincide with the class,
in recent years, left-over, or specifically carmarked, funds arc typically given directly to
a third-party charity.

The problem with cy pres is that it exacerbates existing conflicts of interest in the
class action scttlement context. When a class attorney scttles a class action, he or she is
not only negotiating class recovery, but is also negotiating his or her own fee. A
defendant may be willing to spend a certain amount of money to settle a class action to
avoid the expense and risk of litigation, but that money must be divided between the
class and their attorneys. Every dollar going to the attorneys docs not go to the class,
and vice versa. At the same time, a class action settlement must be approved by the
court. Attorneys who do not adhere to their fiduciary responsibility to the class have an
incentive to exaggeratce class recovery to a court to maximize their fees.

The possibility of cy pres awards gives an additional incentive to class action
attorneys to breach their fiduciary duties to the class. Every dollar that a class member
does not recover can now be spent by the attorney himsclf to the charity of the
attorney’s choice. Attorneys essentially get free advertising: witness the existence of
websites like “ohiolawyersgiveback.com” where lawyers are using their clients’ money
to advertisc themsclves. At best this is unscemly; at worst, it is an uncthical breach of
the attormeys’ fiduciary duty to put the interests of their clients first. 1f courts permit
unfettered cy pres, then attorneys have an incentive to make it difficult for their own
putative clients to recover, because then they can maximize the amount of money that
gocs to charity in the attorncys’ names. This hurts class members. For example, in a
scttlement 1 successfully challenged in the Third Circuit, ™ the partics created substantial
burdens, including a five-page claim form with confusing instructions, that successfully

'3 State v. Levi Strauss & Co., 41 Cal. 3d 460, 715 P.2d 564, 224 Cal. Rptr. 605 (1986).

" Baby Products, supra.
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deterred class members from making claims on the settlement fund. If my client had not
successfully appealed the settlement approval, class members would have received less
than $3 million, while the class counscl would have received about $15 million to
distribute to its favorite charity, plus another $14 million for itsclf.

Judge Richard Posner has argued that cy pres is a misnomer in the class action
context:

[Cy pres] doctrine is based on the idea that the settlor would have preferred a
modest alteration in the terms of the trust to having the corpus revert to his
residuary legatees. So there is an indirect benefit to the settlor. In the class action
context the reason for appealing to cy pres is to prevent the defendant from
walking away from the litigation scot-free because of the infeasibility of
distributing the proceeds of the settlement (or the judgment, in the rare case in
which a class action gocs to judgment) to the class members. There is no indirect
benefit to the class from the defendant's giving the money to someone clse. In
such a case the “cy pres” remedy (badly misnamed, but the altemative term—
“fluid recovery” —is no less misleading) is purely punitive.l

But sometimes cy pres is less a matter of being punitive and more a matter of
disguising the true cost of a settlement to the defendant to maximize the share of the
actual recovery received by the plaintiffs’ attorneys. If the beneficiary is related to the
defendant, or the defendant otherwise benefits from the payout, then the contingent
attomeys’ fee can be exaggerated by claiming that the value to the class is equal to
nominal value of the payment to the beneficiary; the defendant is willing to make a
larger nominal contribution to scttle the case than the actual cost to the defendant. For
example, a California state court scttlement of a derivative action against Larry Ellison
alleging insider trading settled when Ellison agreed to pay $100 million to a charity
chosen by Oracle—even though the billionaire has previously stated that his fortune
would go to charity." The only recal expense to Ellison was the $22 million attorneys’

'S Mirfahisi v. Fleet Mortgage Corp., 356 F.3d 781, 784 (7th Cir. 2004).

'“ Ted Frank, “Final update: Oracle scttlement,” Point of Law wcblog,
http://www.pointoflaw.com/archives/001875.php (Nov. 23, 2005) (“That the plaintiffs
are settling for pennies on the dollar with no benefit to the corporation on whose behalf
they're ostensibly suing, as well as the fact that a Delaware court has already absolved
Ellison of the same charges, suggests that cven the plaintiffs recognize the suit as
meritless.”); Michael Paige, “Judge OKs Ellison's $122M settlement,” MarketWatch,
Nov. 22, 2005; Peter Branton, “Wealth of Experience,” IT Weekly (Jul. 9, 2006) (“T think

6
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fee. More recently, Facebook settled a suit by establishing a charity run by a Facebook
board member, and funding it with $6.5 million dollars; again, the class did not benefit,
and the only expense to Faccbook was the $2 million fee paid to the class attorneys. If
the charitable contribution is onc that the defendant was making anyway, the cffect on
the defendant is one of a change of accounting entries rather than any cost to the
defendant or benefit to the class aside from the attomeys’ fees.!® While federal courts are
starting to crack down on such abuscs, they are doing so inconsistently, and partics arc
still trying to get away with such shenanigans.™

Further ethical problems arise if the beneficiary is related to the judge. The New
York Times has documented the problem of charities soliciting judges for leftover
settlement money.” In one notorious case, a judge directed cy pres to an animal-rights
group in a class action over a hotel fire.2 In a mass-tort inventory settlement of fen-
phen cases in Kentucky, tens of millions of dollars intended for plaintiffs was diverted
to a newly created charity, where the judge who approved the settlement and three of

after a certain amount, I'm going to give almost everything 1 have to charity because
what else can you do with it?”).

7 Marek v. Lane, -- U.S. -, 134 S.Ct. 8 (2013).

¥ For example, Kellogg agreed to class action settlements that required it to donate a
few million dollars of products to food-banks—something it was already doing to the
tunc of tens of millions of dollars a year. Dennis v. Kellogg, 697 F.3d 858 (9th Cir. 2012)
(rejecting settlement).

¥ Compare Dennis v. Kellogg, 697 F.3d 858 (9th Cir. 2012); Nachshin v. AOL LLC, 663
F.3d 1034 (9th Cir. 2011); and Klier v. EIf Atochem N. Am., Inc., 658 F.3d 468 (5th Cir.
2011); with Lane v. Facebook, 696 F.3d 811 (9th Cir. 2012), en banc review denied, 709 F.3d
791 (9th Cir. 2013), cert. denied, Marek v. Lane, 134 5.Ct. 8 (2013). In Lane, the cy pres went
to a new charity established by defendant Faccbook, who could then direct the moncy
to recipients favorable to Facebook’s lobbying interests, a tactic that is being repeated by
Facebook in the pending Fraley v. Facebook settlement. Adam Liptak, When Lawyers Cut
Their Clients Out of the Deal, N.Y. TIMES (Aug. 12, 2013); Roger Parloff, Google and
Facebook’s new tactic in the tech wars, CNN MONEY (Jul. 30, 2012), available at
hitp:/rech.fortune.cnn.com/2012/07/30/ google-and-tacebooks-new-tactic-in-the-tech-

20 Adam Liptak, Doling Out Other People’s Money, N.Y. TimMES (Nov. 26, 2007).

2 In ve San Juan Dupont Plaza Hotel Fire Litigation, 2010 WL 60955 (D. P.R. Jan. 7,
2010).
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the plaintiffs’ attorneys sat as board members, each receiving tens of thousands of
dollars for their service. The settlement also provided a million dollars to the alma
mater of onc of the trial lawyers, which then hired the attorney for a $100,000/ycar no-
show job. (Two of the attorneys were eventually convicted, and too few people went to
prison over this.)?

While this is obviously an extreme case, it does illustrate the ethical problems
associated with judges choosing or approving charitable destinations for settlement
money. In a settlement 1 objected to, the parties in a nationwide class action proposed a
cy pres award to a local charity where the judge’s husband served as a board member;
the judge rubber-stamped the proposed scttlement over an objection regarding the
appropriateness of the cy pres award.”? The Ninth Circuit reversed on other grounds,
but refused to condemn the conflict of interest?* This appearance of impropriety
damages public perceptions of the fairness of the justice system, and appellate courts
should be doing more to police it.

More frequently, if the beneficiary is related to the plaintiffs’ attomeys, or the
plaintiffs” attorneys otherwise benefit from the payout, the award rewards trial lawyers
twice: first by providing cy pres recovery to an organization that supports the agenda or
causes of the trial lawyers bringing the case, and then a second time by basing
attorneys’ fees on the first amount.

In July 2007, a district court judge granted a motion to award $5.1 million of
unclaimed antitrust settlement funds to George Washington University to create a
“Center for Competition Law” on the grounds that it would “benefit the plaintiff class
and similarly situated partics by creating a Center that will help protect them from
futurc antitrust violations and violations of other competition laws.”? The lcad
plaintiffs’ attorney was a GWU Law alumnus.? I represent a client whose class counsel

2 Ted Frank, “Fen-Phen Zen,” American.com (Apr. 4, 2007).

2 Nathan Koppel, Proposed Facebook Settlement Comes Under Fire, WALL STREET
JOURNAL (Mar. 2, 2010).

2 Nachshin v. AOL, LLC, 663 F.3d 1034 (9th Cir. 2011).

% Diamond Chemical Co. v. Akzo Nobel Chemicals B.V., No. 01-2118 (May 14, 2007)

(“Diamond I"); Diamond Chemical Co. v. Akzo Nobel Chemicals B.V., No. 01-2118 (Jul.
10, 2007); George Washington University press release, July 11, 2007.

% Ashley Roberts, Law School Gets $5.1 Million to Fund New Center, GW Hatchet (Dec.
3, 2007).
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succeeded in having a district court divert $2.7 million of shareholder’s money in a
national shareholder class to a local St. Louis charity; the Eighth Circuit reversed the
diversion on appcal.? In another casc, I represent a client appealing an approval of a
scttlement of a class action with a national class where over $2 million of cy pres is going
to three San Diego umiversities (including the alma mater of class counsel), class counsel
is being paid $8.85 million, but the class will receive only about $225,000 in cash.? In
another settlement where class counsel was already scheduled to receive $27 million, cy
pres was designated to a charity run by the ex-wife of class counsel.?

In practice, cy pres “creates the illusion of class compensation” without actually
compensating the class.® And as Judge Edith Jones has said, “district courts should
avoid the legal complications that assuredly arise when judges award surplus
settlement funds to charities and civic organizations.”3!

In recent years appellate courts have started to take a stand against cy pres
abuses, often at the behest of my non-profit’s litigation. In Oefting v. Green Jacobson, the
Eighth Circuit explicitly adopted Section 3.07 of the American Law Institute’s Principles
of the Law of Aggregate Litigation:

A court may approve a settlement that proposes a cy pres
remedy . . . . The court must apply the following criteria in
determining whether a cy pres award is appropriate:

27 Qetting, supra.

2 In re EasySaver Rewards Litigation, No. 13-55373 (9th Cir.). I have also previously
successfully blocked a diversion of $2.5 million of a settlement fund to third-party
charities (including two schools affiliated with class counsel). Alison Frankel, “Legal
Activist Ted Frank Cries Conflict of Interest, Forces O'Melveny and Grant & Eisenhofer
to Modify Apple Sccuritics Class Action Deal,” American Lawyer Litigation Daily (Nov.
30, 2010).

2 In re: Chase Bank USA NA "Check Loan” Contract Litigation, No. 09-md-02032 (N.D.
Cal.). The conflict of interest was not disclosed to the district court, which approved the
settlement.

30 Redish, 62 Fla. L. Rev. at 623.

31 Klier w. EIf Atochem, 653 F.3d 468, 481-82 (5th Cir. 2011) (Jones, J., concurring).
Accord Ira Holtzman, C.P.A., & Assocs. v. Turza, 728 F.3d 682, 689-690 (7th Cir. 2013)
(Easterbrook, J.).
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(a) If individual class members can be identified through
reasonable effort, and the distributions are sufficiently large to
make individual distributions cconomically viable, scttlement
procceds should be  distributed  directly to individual class
members.

(b) If the settlement involves individual distributions to class
members and funds remain after distributions (because some class
members could not be identified or chose not to participate), the
settlement should presumptively provide for further distributions
to participating class members unless the amounts involved are too
small to make individual distributions economically viable or other
specific reasons exist that would make such further distributions
impossible or unfair.

(c) If the court finds that individual distributions are not
viable based upon the criteria set forth in subsections (a) and (b),
the scttlement may utilize a cy pres approach. The court, when
feasible, should require the parties to identify a recipient whose
interests reasonably approximate those being pursued by the class.
If, and only if, no recipient whose interest reasonably approximate
thosc being pursued by the class can be identified after thorough
investigation and analysis, a court may approve a recipient that
does not reasonably approximate the interests being pursued by
the class.

Cy Pres and Justice Department Settlements

Normally, onc would cxpect Justice Department scttlements and  public
enforcement to avoid the conflicts of intcrest presented by private enforcement because
of the absence of a profit motive. But when the Justice Department has the unfettered
power to structure settlements in ways other than direct compensatory relief to victims
or payments to the Treasury, it reintroduces the conflict-of-interest problems inherent in
litigation on bchalf of absent victims.

Scttlement ¢y pres by the Justice Department and by state attorncys genceral
present problems beyond the mere conflicts of interest and breaches of fiduciary duty in
the private civil litigation context. First, such settlements present separation of powers
issues. If the Justice Department cannot take money from the U.S. Treasury to fund new
programs and third partics without Congressional approval, it should not be able to
ignore those checks on its power by structuring litigation scttlements to bypass the

10
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Treasury and have defendants to spend that money on the executive branch’s preferred
priorities—priorities that might never be authorized by Congress.

Second, the de facto slush fund created by such Justice Department scttlements
evades Congressional oversight; neither courts nor the Justice Department are well
situated to ensure that cy pres is effectively or efficiently used, and there is no evidence
that the Justice Department has ever performed that oversight function itself.

Third, such settlements create a conflict of interest that permits Justice
Department officials to reward cronies and political allies at the expense of taxpayers.
For example, Professor Richard Epstein criticized a Bush administration settlement with
Bristol-Myers Squibb requiring them to endow a chair of ethics at the District of New
Jersey U.S. Attorney’s alma mater, Seton Hall Law School; Investors Business Daily
criticized the recent Bank of America settlement® as a “raft of political payoffs to
Obama constitucncy groups.”*

Fourth, because of that conflict of interest, if executive-branch officials have
unfettered authority to use cy pres in settlements, they will prefer to structure
settlements in a manner that increases their own spending and political power rather
than maximizes recovery to taxpayers.

The August 2014 Bank of Amecrica and July 2014 Citigroup scttlements arc
especially abusive in this last regard. Justice Department officials issucd press relcases
on July 14 and August 21, 2014, taking credit for a supposed benefits of “$2.5 billion”
and “$7 billion” for consumers. But the fine print of each Annex 2 of the two settlements
shows that this number is wholly illusory. For example, under Menu ltem 4, if Bank of
America funds a “Critical Need Family Housing” development, it is entitled to a $3.75
“credit” against the settlement for every $1 of loss Bank of America incurs on the
resulting subordinated loan. Citigroup gets a $2 “credit” for cvery dollar given to
qualified non-profit housing counscling agencics—which, as the Investors Business

3 hitp:/fwww justice.gov/iso/opa/resources/3392014829141 150385241 pdf

% Richard A. Epstcin, The Deferred Prosecution Racket, WALL ST. J. (Nov. 28, 2006);
Investors Business Daily, Holder Cut Left-Wing Groups In On $17 Bil BofA Deal (Aug,. 27,
2014). See also Bob Goodlatte and Jeb Hensarling, Letter to Eric H. Holder, Jr. (Nov. 25,
2014).

11
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Daily editorial notes, tend to involve friends of the administration.* Nothing in the
settlement ever requires disclosure to taxpayers who

Bank of America and Citibank also get a $2 credit for every $1 given to IOLTA;
many of the resulting legal-aid organization beneficiaries will be able to evade federal-
funding restrictions.*

It’s further questionable whether the scttlement should be structuring any
consumer relief at all. The settlement is of claims that Bank of America and Citigroup
possibly defrauded investors when issuing residential mortgage-backed securities or
collatcralized dcbt obligations. If so, billions of dollars for loan modifications to
mortgage holders does absolutely nothing to compensate the alleged victims who
purchased overpriced RMBS or CDOs and lost money. And it is likely that the
consumer relief program will be a fiasco in and of itself. The Home Affordable
Modification Program (HAMP) was justly criticized by the Special Inspector General for
the Troubled Asset Relief Program because of its 47% re-default rate, which wasted
taxpayer money and left many homeowners worse off. The Bank of America settlement
credits the defendant for mortgage modifications that arc not cligible under HAMP
critcria—which will surcly result in a higher re-default rate in the long run. And that is
before one considers the moral hazard problems and fundamental unfairmess of
providing benefits to consumers who were financially irresponsible at the expense of
consumers who played by the rules and refused to overextend themscelves to purchase
more housing than they could atford.

If nothing clse, it is truly questionable whether the Justice Department can create
a more cffective consumer relicf program than Treasury or Congress or a more effective
low-income housing development program than HUD or Congress. The settlement
makes public policy decisions that are ultimately counterproductive and certainly not
within Justice’s expertise. For example, in Menu Item 2.A, Bank of America gets a
$10,000 credit in the settlement for every loan made to first-time low-to-moderate-
income homebuyers. There are two possibilities: either Bank of America is being
incentivized to make loans that would already be financially viable, in which case there
is no incremental consumer benefit because the loan would have happened anyway; or
Bank of America is being incentivized to make loans that would have an expected value

3 [t is unclear whether such donations to non-profits will also result in tax benefits
on top of the settlement’s incentives to substitute payments to the non-profits in licu of
dircct consumer relicf.

% E.g,45 CF.R §1617.
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of between zero and negative $10,000 —the same sort of distortion of the market that led
to expansion of risky mortgages to underqualified buyers that led to the housing crisis
in the first place.

The administration of the consumer relief program is a hidden social cost: to
ensure compliance, millions of dollars will be spent on lawyers and audits that would
have been unnecessary had Bank of America simply written a larger check to the
United States Treasury in lieu of spending money on Justice Department public-policy
priorities. Why one can understand why Justice Department lawyers might feel that
pumping money into the legal economy is a social good, taxpayers would tend to differ.

The Justice Department has traded billions of dollars of leverage in the
underlying litigation for an expansion of its own power and an impressive press
release, all ultimately at taxpayer expense. And the resulting damage to the future
cconomy from problematic public-policy decisions by Justice Department officials
without any regulatory or Congressional oversight may end up costing taxpayers
billions of dollars more directly and indirectly.

Section 3.07 of the ALI Principles suggests that cy pres should never be utilized in
Justice Department settlements without express Congressional authorization. If the
Justice Department cannot ensure restitution of alleged victims of defendant
wrongdoing in scttlements, the moncey is always available for the U.S. Treasury, and
Congress can decide whether to create compensation programs, such as HAMP
authorized by the Emergency Economic Stabilization Act of 2008; the SEC Fair Funds
created by the Sarbanes-Oxley Act of 2002; or the various Scptember 11 Victim
Compensation Programs. Such decisions should be made by Congress, and not by a
Justice Department operating without oversight.

I'welecome your questions.

% E.g., Lawrence H. White, Housing Finance and the 2008 Financial Crisis (2009).
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Mr. MARINO. Thank you, sir.
Ms. Mrose? Am I pronouncing that right?

TESTIMONY OF CORNELIA MROSE, CEO,
COMPASS FILMS OF NEW YORK LLC, WESTCHESTER, NY

Ms. MRroOsSE. Hello.

Mr. MARrINO. Hello.

Ms. MROSE. Thank you.

Mr. MARINO. Am I pronouncing your name correctly——

Ms. MROSE. Yes, that is perfect.

Mr. MARINO. Mrose?

Ms. MROSE. That was perfect.

Mr. MARINO. Thank you.

Ms. MROSE. Thank you for inviting me. As the Chairman already
said, my firm, Compass Films of New York, is going—well, you did
not say that. But I am the CEO of the Compass Films of New York,
and I am making a film about the true causes of the financial cri-
sis, and how the real culprits are doubling down. And in order to
do that, I went and interviewed various people. One of them was
the former CEO of BB&T, John Allison. And I want to start off by
reading you the answer that he gave to me when I asked him the
following question.

So my question to John Allison was this: “Did BB&T make loans
it would not have made otherwise in order to keep a good or excel-
lent CRA rating,” and “Was BB&T pressured by community activ-
ists to make subprime loans or to pledge money for future loans to
what they called underserved areas?” “Did you have any direct con-
tact with activist groups?” And his answer was this. “BB&T did
make high risk low income loans to meet CRA requirements, and
we were pressured to make subprime loans and pledge money by
activist groups. All banks paid bribes to CRA groups. I had direct
contact with them.”

I am quoting this because it sheds light on the enormous power
and the political influence on a vast left-leaning non-profit network
that exists in the United States today. And I do not have much
time, but I am going to focus on this left-leaning network in my
3 minutes remaining. You can read the details in my prepared
comments.

First of all, I would like to say that in 1960, the government of
the United States gave very little money to non-profit organiza-
tions. That has changed dramatically. The Urban Institute pub-
lished in 2013 a national survey of non-profit groups. It is an excel-
lent survey. It contains a lot of information.

In 2012, government in the United States, Federal, State, and
local, gave %137 billion to non-profit groups. $81 billion of those
$137 billion went to social service non-profit organizations. These
are affordable housing groups, legal aid groups, civil rights groups,
ethnic groups. There were approximate 200,000 contracts and
grants with about 30,000 of these social service non-profits in 2012.
On average, six to seven grants and service contracts, non-profit.

Now, I want to focus on particular group that stands to profit
from the particular stipulations in the settlement. The name of this
group is NeighborWorks Orange County. It is a 501(c)(3) tax ex-
empt non-profit organization based in Orange County, California.
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And I am focusing on this one because it is one of these various
groups that are specified in the settlement, a CDFI HUD-approved
housing counseling agency, et cetera.

So NeighborWorks Orange County is a chartered member of
NeighborWorks America. It is also an affiliate of the National
Council of La Raza and CLR. It is a HUD certified housing coun-
seling agency. HUD has, by the way, 2,400 of these approved hous-
ing counseling agencies in the United States with about 8,000
housing counselors.

NeighborWorks Orange County is certified by the U.S. Treasury
Department as a community development financial institution, a
CDFI. The Treasury Department provides funds to CDFIs through
various programs, and it is also a community development corpora-
tion, a CDC. All these special organizations are listed in the settle-
ment.

How much money did Orange County receive in 2012? It received
$3.8 million from the government, from the Federal, State govern-
ment. It received more money in the past. In 2010 it got around
$8 million, and in 2009 it received around $5 million. Not all of the
money that NeighborWorks Orange County received came from
government entities. Some of it came from taxpayers. And if you
look at who gives money to this non-profit, you see that most of
these enterprises are banks, so all the big banks. Citibank is there,
and Bank of America is there, and Chase, and Wells Fargo, and
many other banks, which means that a very small percentage, 3.4
percent, of its money came from private business. 94.6 percent
came from taxpayers.

This is quite typical. When you look at such non-profit organiza-
tions that many banks contribute to such groups. Why? It is basi-
cally protection money. They give to groups that are certified and
approved by government agencies. It is an attempt to buy protec-
tion against being singled out for punishment by the Department
of Justice.

Mr. MARINO. Ms. Mrose, could you wrap up——

Ms. MROSE. Oh, yes.

Mr. MARINO [continuing]. Because your full statement will be
made part of the record.

Ms. MROSE. Yes, I certainly will. So I wanted to talk about, and
I will not have time to do that, but just briefly. NeighborWorks Or-
ange County, what does it really do? It has 26 employees. And
what are they doing? Is it useful to the American citizens, the work
they are doing? No. They are basically navigating the various Fed-
eral and State government programs designed to let people buy a
house who cannot really afford to do so.

So there are example programs like “Making Home Affordable,”
which is an official program of the Department of the Treasury and
HUD, or, of course, HARP, or Keep Your Home California, a pro-
gram of CalHFA Mortgage Assistance Corporation. That is also a
non-profit organization that receives Federal funds, et cetera, et
cetera.

Now, you might ask yourself is that a good use of taxpayers’
money? Does it really make sense for these 26 employees to spend
navigating the labyrinth of government, easy credit access pro-
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grams that are also financed by taxpayers all in order to let buy
houses that they cannot afford.

Mr. MARINO. Okay, Ms. Mrose, we are running out of time here.
So you will be able to address some of those in questions that you
are asked, if you do not mind, please.

Ms. MROSE. Thank you.

[The prepared statement of Mr. Mrose follows:]



88

Prepared Statement of Cornelia Mrose, CEO,
Compass Films of New York LLC

Consumers Shortchanged? Qversight of the Justice
Department’s Mortgage Lending Settlements

1. Is the primary purpose of the Justice Department’s record settlements with BofA and Citigroup
to provide financial relief to harmed homeowners or is it rather designed to funnel money to
politically powerful activist groups?

a.

The settlements order BofA and Citigroup to pay a minimum of $150 million to
politically favored non-profit groups like the NCLR (National Council of La Raza) and
NeighborWorks America, a congressionally chartered non-profit organization. In 2012,
La Raza received about $9 million grant money and NeighborWorks America received
$212 million grant money from the government. Both groups function as distributors:
they in turn give out grants to smaller alliances and coalitions of non-profits as well as to
individual non-profit groups.

In addition, the settlements stipulate that BofA and Citigroup earn 2 dollars’ worth of
credit against their consumer relief commitment for every dollar they donate above the
required minimum but only 1 dollar for every dollar they donate as direct relief to
individual homeowners. This is a tremendous incentive for the banks to donate to
activist groups and a tremendous disincentive to give money directly to harmed
consumers.

2. What is the reason for these extraordinary settlement provisions that seem to have been
designed with the intention to benefit a large network of non-profit organizations?

a.

Over the last 50 years, the US government has fostered the creation of an enormous
network of left-leaning, non-profit, activist groups. Government — federal, state, local —
and non-profit groups have formed a symbiosis whose stated purpose is to help poor
and vulnerable citizens thrive. However, the real purpose of this symbiosis is different. It
primarily serves to increase the power, control and reach of government via an army of
community groups. It increasingly crowds out what is essential for a democratic
Republic: a vibrant civic society that is self-reliant and capable of solving problems. Such
a civic society is indispensable as buffer between the awesome power of government
and individual citizens.

In 1960, the Government of the United States gave very little money to non-profit
organizations. This has changed dramatically over the last 50 years. Here are some
numbers from the Urban Institute’s 2013 National Survey of non-profit groups: in 2012,
governments in the US (federal, state and local) gave $137 billion to non-profit
organizations in the form of grants or contracts (350,000 grants and contracts with
56,000 nonprofit organizations). Eighty-one billion dollars of those $137 billion went to
social service non-profit organizations (affordable housing groups, legal aid groups, civil
right groups, ethnic groups). There were approximately 200,000 contracts and grants
with about 30,000 social service non-profits in 2012. On average, 6 to 7 grants and
service contracts per non-profit.

Social service non-profit organizations are the direct beneficiaries of the unusual
settlement terms. More precisely, special kinds of government approved and
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government certified non-profits will profit from the $1 dollar paid, $2 dollars credited
rule. These groups are HUD approved housing counselling agencies, Community
Development Financial Institutions (CDFls}, legal aid organizations that receive funds
from IOLTA (Interest on Laywers’ Trust Account) and community development
corporation non-profits (CDCs). Any surplus amounts and any compensatory payments
will go to NeighborWorks America and to organizations that receive money from IOLTA
accounts.

Let’s have a closer look at one of these groups that will profit from the settlements” terms.
The group is representative for many.

a.

o

The name of the group is NeighborWorks Orange County. It's a 501(c)(3) tax-exempt
non-profit organization based in Orange County, California. The reason for its public
charity status is listed on Schedule A of its 990 form 2012 as: “An organization that
normally receives a substantial part of its support from a governmental unit or from the
general public.”

NeighborWorks Orange County is a chartered member of NeighborWorks America. As
previously mentioned, NeighborWorks America is a congressionally chartered non-profit
organization. Its real name is Neighboorhood Reinvestment Corporation and it was
founded in 1978, the year after the passage of the Community Reinvestment Act. The
assistant HUD secretary and a member of the Federal Reserve are on the board of
directors together with high officials from other financial regulatory agencies.

In 2012, the group received $212 million from government grants for housing
counselling, something called “neighborhood stabilization”, community development
and foreclosure prevention. The group has around 240 chartered members and it uses
its government grants to give out grants itself to its chartered members.
NeighborWorks Orange County is an affiliate of the National Council of La Raza (NCLR).
In 2012, La Raza received $9 million in government funds. It also functions as a conduit
of grants to other groups.

NeighborWorks Orange County is a HUD certified Housing Counselling agency. There are
approximately 2,400 HUD-approved housing counseling non-profits in the US. HUD
refers to them as housing counseling agencies. For 2015, HUD received $47 million for
its housing counselling partners and is asking for $60 million for 2016. HUD estimates
that “HUD Housing Counseling grants will leverage approximately $296 million in other
public and private funding.”

NeighborWorks Orange County is certified by the US Treasury Department as a
Community Development Financial Institution (CDFI). The Treasury Department
provides funds to CDFIs through various programs.

NeighborWorks Orange County is a community development corporation (CDC).

In addition, the group functions itself as a distributor of grants and gives out grants to
multiple other groups, among them the Legal Aid Society of Orange County which is the
recipient of many millions of dollars of government grant money a year and probably
also receives money from IOLTA. In 2012, the Legal Aid Society received $165,000 from
NeighborWorks Orange County for education and counselling.

In 2012, NeighborWorks Orange County received $3.8 million dollars in government
grants. In 2009 it received around $5 million, in 2010 around $8 million and in 2011
around $3 million in grants.

Not all of its money came from taxpayers. In 2012, NeighborWorks Orange County
received $135,000 from private enterprises, aimost all of them banks (among them are
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Bank of America, Citibank, Chase and Wells Fargo). Which means that 3.4% of its money
came from private business and 94.6% from taxpayers. It’s typical that so many banks
contribute to a housing non-profit like NeighborWorks Orange County. It's basically
protection money. Donating to groups that are certified and approved by government
agencies is not rarely an attempt to buy protection against being singled out for
punishment by the Department of Justice.

Because of the layering effect of government fund distribution, it is not at all
immediately obvious how reliant these non-profits are on government funding. Without
taxpayer funding, few groups would survive.

As a HUD housing counselling agency, a CDFl and a chartered member of
NeighborWorks America, NeighborWorks Orange County is perfectly positioned to
receive funds from the BofA and Citigroup settlements. It’s in the interest of both banks
to donate huge amounts of money above the required minimum to groups like
NeighborWorks Orange County because of the massive incentive given through the “pay
1 dollar, receive 2 dollars in credit” rule.

4. What is NeighborWorks Orange County actually doing with the millions of dollars of government

money?
a.

o

In 2012, 51.8 million were paid to the group’s 26 employees. That’s an average salary of
about 580,000 per employee.

More than $200,000 were given as grants to other activist groups.

Payments to affiliates totaled more than one million dollars.

Management, legal expenses, accounting, office expenses, travel, conferences,
insurance and other expenses amounted to about 800,000 dollars.

What exactly are its 26 employees doing? They are navigating the various federal and
state government programs designed to let people buy a house who can’t afford to do
so and to avoid foreclosure for those who cannot pay their mortgages. Examples are
programs like “Making Home Affordable” which is an official program of the
Departments of the Treasury and HUD or HARP, The Home Affordable Refinance
Program, or Keep Your Home California, a program of the CalHFA Mortgage Assistance
Corporation, a nonprofit organization that receives federal funding for California
homeowners. The group also has access to down payment assistance programs that are
only available through non-profit organizations. An example of such a program is the
CalHome Loan Program. By the way, the group also works as a real estate agency listing
houses for sale and it will as it says on its website “aggressively market your property.”
You might ask yourself if NeighborWorks Orange County’s $3.5 million of taxpayer
money is well spent navigating the labyrinth of government easy credit access programs
that are also financed by taxpayers. And all in order to let people buy houses that they
cannot afford. This is a service to whom exactly? It's amazing to have to ask that
question just 7 years after the financial meltdown.

It seems then that Bank of America’s punishment consists in forcing it to finance exactly
the same kind of behavior that Bank of America is being punished for. It gets even more
hair-raising when you consider that BofA itself had very little bad mortgage paper on its
books and was pressured by the government to buy two failing companies, Merrill Lynch
and Countrywide, who had lots of it.

5. The Crony Advocacy Cycle: symbiosis of government and non-profit organizations

a.

Billions of dollars of taxpayer money flow each year from executive agencies and
congressional appropriations to a vast network of politically progressive, activist groups.
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Many of these groups are driven by ideological visions of achieving economic equality
via distribution and retribution. Overall, they are far to the left of the American public.
Politically, they are enormously powerful. Some of them have access to the highest
levels of state and federal government. Executive agencies like HUD refer to them as
partners and as private non-profit agencies.

b. What role do the activists play in shaping government policies, laws and regulations?
Let’s have a look at another concrete example: the NCLR, National Council of La Raza.
The group receives millions of dollars in government grants each year. Between 1989
and 2014, the organization’s political action committee, its employees and their family
members spent around $100,000 in campaign contributions on individual politicians on
the federal level. The lion’s share went to Democratic members of Congress. During the
same time period, La Raza spent more than $6 million dollar on lobbying efforts, in
particular on immigration and health legislation.

¢. Between 2002 and 2014, the NCLR submitted at least 26 comments on proposed federal
regulations. Several of its employees sat or are sitting on federal advisory committees.
In fact, activist groups often closely participate in administrative lawmaking as well as in
rule execution and rule enforcement. The NCRC, National Community Reinvestment
Coalition, for example, is one of several extremely influential affordable housing non-
profits that are currently working with HUD on re-writing AFFH regulation (AFFH stands
for Affirmatively Furthering Fair Housing).

d. Notonly does Congress delegate significant parts of its legislative powers to executive
agencies, executive agencies delegate parts of their administrative lawmaking power to
their crony non-profits partners as well as to crony capitalists. In 2010, for example, the
FCC proposed net neutrality regulation and asked six industry lobbyists to draft the
rules. This double and triple delegation of power is unconstitutional as is brilliantly
explained and put into deep historical context by Prof. Philip Hamburger {Columbia Law
School) in his new book “Is Administrative Law unlawful?”

Conclusion:

A new dimension is added to the crony advocacy system with the BofA and Citigroup settlements: the
terms of the settlements partly order and partly incentivize the two banks to directly contribute massive
amounts of money to the government/non-profit complex. The $1:52 ratio incentive shows clearly
where the government wants banks to spend their money: not on individual customers (which would be
the direct and efficient customer relief) but on crony non-profit groups.

On the surface, these groups are private, tax-exempt non-profit organizations. In reality, they have -
over the last twenty years or so - mutated into hybrid entities, wiping out the clear line between public
and private sector. This is a dangerous development since a society needs lots of government free
breathing space to be creative, productive, prosperous and happy.
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Mr. MARINO. Professor White?

TESTIMONY OF ALAN M. WHITE, PROFESSOR OF LAW,
CUNY SCHOOL OF LAW, NEW YORK, NY

Mr. WHITE. Thank you, Mr. Chair, and Mr. Ranking Member,
Members of the Committee for the invitation to testify today. As
you mentioned, I have a great deal of experience doing research on
the mortgage market and on the foreclosure crisis. And I did want
to mention that for 24 years I represented low income homeowners
in foreclosure cases in Philadelphia, Pennsylvania.

I make a number of points in my written testimony. I would like
to just focus my 5 minutes on two points about legal aid organiza-
tions and housing counselors. And to say, first of all, that directing
money to these groups is an effective and perhaps the most effec-
tive way of remedying the injury that the Federal lawsuits were
designed to remedy. That is, to compensate both homeowner con-
sumers and as well investors who lost billions, possibly trillions, of
dollars as a result of the fraud that is the subject of the lawsuits.

The second point I want to make is about the accountability of
legal aid and housing counseling agencies because I have both per-
sonal and professional knowledge about that. So let me first talk
about effectiveness. There is considerable empirical research, and
I cite it, that demonstrates that having a housing counselor or a
legal aid lawyer, for example, for the Delaware couple that the
Chairman mentioned earlier, will greatly increase the chances of a
successful workout with the bank, so that a thousand or two spent
on a housing counselor or a legal aid lawyer can save the home-
owner’s home and prevent a loss that is typically going to run in
the hundreds of thousands of dollars for the bank and for the in-
vestors. And I do not think there is really any controversy about
that.

I would also like to say that most of the housing counseling agen-
cies are not these activist groups that we hear about. For example,
I believe in Williamsport, Pennsylvania, the primary housing coun-
selor is Consumer Credit Counseling of Northeast Pennsylvania, an
organization I am a little bit familiar with because of some fore-
closure crises that occurred in the Poconos while I was practicing.

The consumer credit counseling agencies were set up originally
funded by the banks to advise consumers on how to deal with un-
manageable credit card debt. And after the foreclosure crisis, they
began to get into the business of helping people navigate their way
through the very difficult process of workouts with banks. So the
consumer credit counseling services, some of the faith-based organi-
zations, veterans groups. There are lots and lots of groups that are
both very effective at this work and that I think if Bank of America
and Citibank choose to fund them and to avoid activist groups,
they can certainly do that.

On the accountability point, there have been some settlements at
the State level. State attorneys general have done things similar to
what Justice has done with this settlement in directing funds to
legal aid and housing counseling networks. And I spoke with some-
body I know who helps to administer the New York Attorney Gen-
eral’s program, and she assures me that every contract with every
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housing counselor and every legal aid agency specifies exactly what
they can and cannot do with the funds.

And, of course, we do not know what Bank of America or
Citibank’s contracts with whoever they choose to fund are going to
provide. But there is every expectation that they are going to re-
strict the use of the funds to the activities specified in the settle-
ment. And I can tell you from experience that those kinds of non-
profits, housing counselors, and legal aid organizations do detailed
cost accounting.

We kept time records in which we accounted for every 10 min-
utes of every hour and specified what activity we were engaged in,
and which funding source was paying for that activity. And I can
certainly assure you that if we violated the terms not only of gov-
ernment funding at the Federal or State level, but even private
funding from foundations, our auditors would point that out, and
we would have a problem. And the housing counseling agencies
typically operate on that model. They are very carefully overseen
and audited.

Part of the difficulty with this hearing is we do not really know
exactly how the banks are going to administer these programs. And
as far as I know, I do not think they have gotten very far. From
everything I have heard from inquiring, they have not actually
picked who the groups are going to be and how they are going to
administer the funds. It is a relatively small portion obviously of
the programs they have to implement. But I have every expectation
that the banks will establish the same kind of contractual restric-
tions that we have seen in other settlements. And so, so the idea
that a small amount of money is going to be misdirected toward po-
litical activism seems to me unlikely in the extreme.

So I did want to focus on the counseling agencies on the legal aid
providers because I think that a lot of the publicity about this issue
has really been unfortunate in mischaracterizing who they are and
what they do. And they are, as I say, an extremely effective and
useful means of remedying the wrong that these lawsuits were in-
tended to remedy.

So with that, I will answer any questions you might have.

[The prepared statement of Mr. White follows:]
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Judiciary Subcommittee on Regulatory Reform, Commercial and Antitrust Law
Oversight Hearing on “Consumers Shortchanged? Oversight of the Justice
Department’'s Mortgage Lending Settlements”
February 12, 2015
Testimony of Alan M. White, Professor, CUNY School of Law

Thank you for inviting me to testify today. My primary research focus for the
past eight years has been the mortgage market, the foreclosure crisis and the
regulation of credit more generally. I am currently serving as the co-reporter for the
Uniform Law Commission’s project on a model Foreclosure Procedures Act. In that
capacity I have also conducted substantial research on mortgage servicing,
foreclosure litigation and mediation and loss mitigation programs.

Let me begin by setting the record straight concerning the claim that the 2013-
2014 federal-state task force settlements with Citigroup, ].P. Morgan and Bank of
America compel the banks to fund activist groups, and to divert large sums from
consumer relief for that purpose. That claim does not square with the facts.

First, it is entirely up to the banks which legal aid agencies and housing
counselors to fund. The banks may choose from hundreds of housing counselors and
legal aid agencies, including many faith-based organizations and nonpartisan
community development groups whose political orientations range from left to
centrist to nonpartisan to right. If a bank sees a particular nonprofit agency as too
controversial, because of the work that agency does with its other funding, the bank
can simply leave the group off of its donation list. Second, less than one percent of
the consumer relief dollars in these settlements is earmarked for housing
counselors and legal aid. There is simply no significant diversion of money from the
billions in required consumer relief. Third, as I will explain in more detail, the
nonprofit legal aid and housing counseling agencies are all subject to auditing and
oversight that prevents misuse of public and private funds for political activity of
any kind.

I would like to focus my testimony on three more substantive points concerning
the consumer relief provisions of the three federal-state task force settlements with
Citigroup, Bank of America and ].P.Morgan.

First, the settlement agreement provisions to incentivize banks to write down
mortgage principal for underwater homeowners are critical to homeownership
preservation and full housing market recovery. Second, housing counseling and
legal services provided by a full range of nonprofit organizations are highly effective
to enable homeowners to access consumer relief in the settlements, to increase
successful mortgage workouts, and to prevent further losses for mortgage investors;
indeed, I would urge the banks to spend substantially more than the required
minimum on these services. Third, government and private funding for legal
services and housing counselors always comes with necessary oversight, auditing
and reporting to prevent misuse of funds.
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1) The settlement incentives to encourage principal reduction for underwater
homeowners will save homes, preserve neighborhoods, prevent further
investor losses and aid the housing market recovery.

Although the foreclosure crisis is finally abating, we still have an inventory of
roughly 2 million homes in foreclosure. The percentage of mortgages in foreclosure
stands at 2.39%),! still far exceeding the foreclosure rate at the peak of the Great
Depression in 1933.2 One in six homeowners is still underwater, a historically
unusual and precarious situation where middle class Americans are paying down
home debt that is more than their homes are worth3. Historically low interest rates
are reducing payment strain on homeowners, but the persistence of serious
negative equity remains an obstacle to full recovery, for households and for the
housing market.

We now know, seven years into the foreclosure crisis, that well-designed
loan modifications work very well for homeowners and for investors, and that there
are still not enough well-designed loan modifications. The most recent Office of the
Comptroller of the Currency mortgage metrics report reveals that redefaults on
modified loans have dropped from more than 50% in 2008 to less than 20% now,
and less than 15% for HAMP modifications with significant payment reductions.*
We also know that modifications with principal reduction perform much better than
those where the bank adds delinquent payments to the total balance. So if our
objective is to work through the remaining inventory of homes in foreclosure or
serious default with minimal losses to homeowners and investors, principal
reductions will be an important tool.

We also know that the banks have performed poorly in resolving defaulted
mortgages. Some servicers have much higher rates of successful mortgage
modifications than others, and the large bank servicers consistently have the worst
performance.5 The enforcement actions and settlements by the Federal Reserve,

1 Mortgage Bankers Association of America, National Delinquency Survey 3d
Quarter 2014, http://www.mba.org/NewsandMedia/PressCenter/89895.htm.

2 David C. Wheelock, The Federal Response to Home Mortgage Distress:

Lessons from the Great Depression, 90 Federal Reserve Bank of St. Louis Review 133,
139 (May/June 2008) (noting that foreclosure rate would have been far higher but
for state moratoria and New Deal programs).

3 Zillow Negative Equity Report, 37 Quarter 2014, http: //www.zillow.com/
research/negative-equity-2014-q3-8532/.

4 Office of the Comptroller of the Currency, Mortgage Metrics Report 3 Quarter
2014, http:/ /www.occ.gov/publications/publications-by-type/other-publications-
reports/index-mortgage-metrics.html.

5 Sumit Agarwal, et. al,, Policy [ntervention in Debt Renegotiation: Evidence from
the Home Affordable Modification Program (Federal Reserve Bank of Chicago 2013}
http://ssrn.com/abstract=2369419; Alan M. White, Deleveraging the American
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FDIC and other regulators attest to this systemic failure.® It is therefore completely
appropriate for the federal-state task force settlement to create strong incentives for
better foreclosure prevention and loss mitigation by the major bank servicers as the
foreclosure crisis continues to wind down.

Congress could help banks, homeowners and mortgage investors by
extending the Mortgage Forgiveness Debt Relief Act, which expired at the end of
2014. A homeowner whose bank agrees to make their home loan affordable
shouldn’t be confronted with an unaffordable federal income tax bill. If Congress
extends this tax relief measure, the banks could then put the consumer relief dollars
in the settlements to better use.

2) Legal aid and housing counseling are very effective at reducing foreclosure
losses for homeowners and investors.

Empirical research consistently shows that housing counseling and legal
representation are effective in preventing preventable foreclosures.” The reasons
counselors and legal aid lawyers are helpful are fairly obvious. Servicers have done
a poor job of communicating with homeowners and restructuring their loans.
Homeowners facing foreclosure are sometimes reluctant to engage with their
servicer, have difficulty organizing paperwork to respond to bank requests, and
aren’t familiar with the different alternatives to foreclosure and who is eligible for

Homeowner: The Failure of 2008 Voluntary Mortgage Contract Modifications, 41
Conn. L. Rev. 493 (2009).

6 See Federal Reserve Board April 2011 press release regarding enforcement actions
against 10 banking organizations, http://federalreserve.gov/newsevents/
press/enforcement/ 20110413a.htm; Justice Department press release on 2012
national mortgage settlement, http://www.justice.gov/ust/eo/public_affairs/
consumer_info/nms/.

7 Kenneth Temkin, et. al,National Foreclosure Mitigation Counseling Program
Evaluation, Final Report (September 2014) http://www.neighborworks.org/
Documents/HomeandFinance_Docs/Foreclosure_Docs/ForeclosureCounseling(NFM
C)_Docs/2014_NFMC_UrbanInstituteReport.aspx; J. Michael Collins & Maximilian D.
Schmeiser, The Effects of Foreclosure Counseling for Distressed Homeowners, 32 J.
Policy Anal. & Mgt. 83 (2012); Neil Mayer, et. al,, Has Foreclosure Counseling Helped
Troubled Homeowners? Evidence from the Evaluation of the National Foreclosure
Mitigation Counseling Program (2012), http://www.urban.org/UploadedPDF/
412492-Has-Foreclosure-Counseling-Helped-Troubled-Homeowners.pdf; Ding, Lei,
Robert G. Quercia, and Janneke Ratcliffe, Post-purchase Counseling and Default
Resolutions among Low- and Moderate-Income Borrowers, 30 Journal of Real Estate
Research 315-344 (2007); Maggie Barron & Melanca Clark, Foreclesures: A Crisis in
Legal Representation, http://www.brennancenter.org/page/-/Justice

/Foreclosure %20Report/ForeclosuresReport.pdf.
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them. Banks repeatedly lose homeowner paperwork and make frustrating and
duplicative requests.

Counselors and legal aid lawyers have expertise in the variety of loss mitigation
programs and the paperwork needed to apply, and they serve a vital function by
persistently following up with both homeowners and servicers to bring workout
requests to a conclusion. Counselors and lawyers know about the various federal
and state legal settlements, and know how to connect homeowners with these new
consumer relief programs.

Successful outcomes facilitated by lawyers and housing counselors include not
only loan modifications and repayment plans, but also negotiated short sales and
deeds in lieu of foreclosure. All of these outcomes are better for both the
homeowners and mortgage investors. Every successful resolution arranged by a
housing counselor, even a short sale, mitigates foreclosure losses to investors,
including of course the GSEs.

This point bears emphasizing. The average investor loss on a single foreclosure
home sale is roughly $100,000.8 Money spent on housing counseling pays off, both
for moderate-income homeowners who can renegotiate their mortgage, or at least
negotiate a graceful exit, and for investors, who save tens of thousands of dollars on
each foreclosure sale that is prevented.

3) Housing counselors and legal aid agencies are subject to rigorous oversight
to prevent misuse of funds, such as for political activity

The Citigroup and Bank of America settlements require minimum contributions
of $15 million and $30 million, respectively, for state legal aid funders, and $10
million and $20 million, respectively, for HUD-approved counseling agencies to
provide foreclosure prevention services. Apart from minimum distributions in the
participating states, there are no restrictions on how the banks may achieve these
targets. In particular, the language of the settlement agreements leaves to Citigroup
and Bank of America the decision of which housing counselors are to receive
donations. For legal aid, the donations are to be directed to state interest on lawyer
trust account (IOLTA) programs, the vast majority of which are administered by
nonpartisan state bar associations or affiliated nonprofits.?

HUD-approved housing counselors include
-nonprofit consumer credit counseling agencies first established with

support from banks to help consumers manage credit card debt, like
Consumer Credit Counseling Services of Northeastern Pennsylvania

8 Alan M. White, Deleveraging the American Homeowner, 41 Conn. L. Rev. 1107,
1119 (2009).
9 For a directory of state [OLTA programs, see www.iolta.org.
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-faith-based organizations that work on getting low- and moderate-income
families into affordable housing and helping them avoid evictions and
foreclosures, like Metro-Interfaith Housing Management in Binghampton,
New York, Neighborhood Christian Legal Clinic in Indianapolis, and Council
of Jewish Organizations of Flatbush in Brooklyn, New York,

- state housing finance agencies, and

-local community development organizations dedicated to housing and small
business development in their communities.1?

Interestingly, the settlement documents give the banks credit only for money
going to the housing counselors, and not for state or national intermediaries like
Neighborworks to distribute the funds and monitor their use. Presumably the banks
will decide whether to contract with intermediaries or find another way to
administer the distribution of funds.

HUD-approved counseling agencies receive federal, and in some cases, state
funding support. They are therefore subject to detailed reporting and auditing
requirements, designed to insure that funds are used for approved activities only.
For example, in my state of New York, the Center for New York City Neighborhoods
and the Empire Justice Center in Albany administer funds from the 2012 national
mortgage settlement. Each housing counseling agency and legal aid provider must
sign a detailed contract with the Office of the Attorney General to receive funds. The
contracts make clear what activities are permitted, and prohibit lobbying or other
misuse of funds. The contracts require housing counselor grantees to submit
bimonthly reports with numerous data points, including the number of
homeowners served and the foreclosure avoidance outcomes achieved.

Individual housing counselors must be trained and certified in accordance with
the National Industry Standards for Homeownership Education and Counseling.!!
The National Industry Standards Committee developed these standards. Citigroup,
Bank of America and Chase are all members of the NISC.

Housing counseling agencies typically receive funding from many sources, they
must engage in detailed cost accounting, and they must submit activity reports to
both government and foundation funders. There is no reason to believe the banks
will not use similar contract oversight in complying with the settlements.

Legal aid agencies uniformly require their attorneys to keep time records and
allocate every hour of every day to federal, state, local government funding or

10 A full list of HUD-approved housing counseling agencies is available at
http://www.hud.gov/offices/hsg/sfh/hcc/hes.cfm.
11 http://www.homeownershipstandards.org/Home/Home.aspx
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private grant sources, with detailed activity descriptions. The reports are audited by
the federal Legal Services Corporation and state funders, and staff at these programs
are keenly aware that they are accountable for any unauthorized use of funding,
including for any prohibited political activity.

I0OLTA-funded legal aid providers and HUD-approved counseling agencies count
among them nonprofits with a wide variety of missions, religious and ideological
viewpoints. It is preposterous to characterize a broad program of funding to these
agencies as funneling money to left-wing activists, right-wing activists, religious
zealots, or any other disfavored political group. What all these counseling agencies
have in common is a commitment to putting American families into decent and
affordable homes and keeping them there. The campaign of misinformation
regarding the required bank support for legal aid and homeowner counseling does a
serious disservice to these agencies, and to America’s struggling homeowners.
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Mr. MARINO. Thank you, sir. I am going to start out by asking
my 5 minutes of questions. I will start with Professor White. I do
not know if it is coincidental that you used my hometown in Wil-
liamsport, Pennsylvania or if that is where you knew I came from?

Mr. WHITE. That is not a total coincidence. I grew up in State
College.

Mr. MARINO. Nevertheless, I agree with just about everything
you said. I think the agencies, what they are designed for are good.
But it should be focusing on people who are in the process of losing
their homes and not handling issues where people have already
lost their homes unfortunately, and it perhaps should have been
done that way to begin with. And you say, well, we do not know
yet. That is exactly what we do not know.

Dod will not turn over any information that we have asked for
concerning who, what, where, and when. Where does this money
come from and how is it spent? And you are right. Legal aid, which
I have dealt with as a district attorney and even as a U.S. attor-
ney, these people do a great job in defending those that cannot af-
ford it, but they are very regimented. And my good friends on the
other side and you have even stated to a certain degree that we
are only talking about a little bit of money. I do not care if it is
a thousand dollars. It is still taxpayers’ money that has to be ac-
counted for.

But you know what the issue is here, Professor? The issue is
Congress appropriates, not the Justice Department. And the Jus-
tice Department has taken this on itself to determine how these
settlements are going to be made. I do not agree with the 2-for-1
for the 3-for-1 credit. This all boils down to who has the authority
to appropriate, and it is Congress. And what say you, sir?

Mr. WHITE. Well, I guess I would say I respectfully disagree with
a couple of your points.

Mr. MARINO. Well, let us start ticking them off.

Mr. WHITE. As far as the constitutional issue about appropria-
tions, that is not really my specialty. I will say I do teach remedies,
and the idea that——

Mr. MARINO. It is one of my specialties because I pay a lot of at-
tention to it. And so, the Constitution is very clear. I think some
of my colleagues agree with me that unless we specifically state by
statute, nobody, not the executive branch, not the judicial branch,
has a right to appropriate money. Do you disagree with that, sir?

Mr. WHITE. I do not think that is a characterization of what the
Justice Department is doing here. I do not think they are appro-
priating taxpayer funds. I think they are

Mr. MARINO. Well, they are using extortion to make banks

Mr. WHITE. If I could continue——

Mr. MARINO [continuing]. Appropriate funds to left-leaning orga-
nizations. Now, there is no accounting at this point as to how this
money is being appropriated, whether Justice hands it out or they
tell a bank to hand it out a certain way. So what would be your
recommendation as to how we can account for this? What is wrong
with this process, turning the money over to the Treasury, the
Treasury then allocating that money through legislation that we in
Congress can legislate, and follow, and have oversight on it? Now
what is wrong with that process, sir?
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Mr. WHITE. I would be totally in favor of Congress appropriating
more funds for housing counseling and legal services.

Mr. MARINO. So they are not doing that, though.

Mr. WHITE. Listen——

Mr. MARINO. Pardon me?

Mr. WHITE. With all due respect, those two approaches are not
mutually exclusive. Negotiating remedies for victims in lawsuits
and Congress appropriating funding for similar activity, those are
both

Mr. MARINO. Congress has not appropriated the funding on this
specific issue. These agencies also receive money through HUD, so
in addition there is a double dip there. So, I am sorry, I do not
agree with you that this is a legitimate way to establish appropria-
tion. Show me a statute where it says that the Justice Department
has the authority to negotiate with banks that they can give money
to left-leaning organizations.

Mr. WHITE. Well

Mr. MARINO. You cannot do that, sir.

Mr. WHITE. That is a compound question. I would object

Mr. MARINO. Well, you are an attorney. You are a professor. You
should be answer. I am sure you have compound questions on your
law school exams.

Mr. WHITE. They are not left-leaning organizations, first of all.
Secondly, the Justice Department is not, as I understand it, pro-
posing to appropriate any taxpayer funds. They are simply negoti-
ating restitutionary relief, which State attorneys general and the
Justice Department does all the time. Not only do you seek an
award of fines that are paid to the Treasury, but you seek restitu-
tion to be paid to the victims of the misconduct.

Mr. MARINO. Exactly right, sir. And as a U.S. attorney, I did the
same thing on the criminal side and on the civil side. And whether
there is a violation on the criminal side or whether there is a
breach of the civil side, the restitution, the fines, are taxpayer dol-
lars.

Mr. Larkin, you have heard the answers by Mr. White. What say
you?

Mr. LARKIN. You can only give out—my apology. You can only
give out money in restitution if there is a statute that authorizes
you to give out money in restitution. If the Department is working
in a criminal case where there is statutory authority to see that
victims of crime receive some type of financial compensation, and
the Department does it best to make sure that victims get that
compensation, the Department is acting within the law.

But if the Department is owed a check by a private party, the
law requires that that check be deposited into the Federal Treas-
ury, and if there is no statute that allows them to negotiate a res-
titution agreement or any type of agreement with a civil defendant
or a criminal defendant, the Department cannot do that.

Mr. MARINO. Thank you, sir. My time has expired, and now I rec-
ognize the gentleman from Michigan, the Ranking Member, Mr.
Conyers.

Mr. CoNYERS. Thank you, Mr. Chairman. I ask unanimous con-
sent to place into the record the Congressional Research Service
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memo on the principles associated with monetary relief provided as
part of financially related legal settlements.

Mr. MARINO. Without objection.

[The information referred to follows:]
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purpose, will depend on the precise details of the settlement terms, what legal form the relief takes, and
the statutory authorities governing how an agency or program may use monies it receives.

A reeent agreement between Bank of America (BOA) and DOJ and other federal and state rogulators,
although somewhat unique in size, is illustrative of the significant discretion that regulators have to craft
legal scttlements.® On August 21, 2014, the DOT announced a nearly $17 billion Legal Settlement with
BOA to settle civil claims involving the company’s securitization, issuance, marketing, and sale of
residential mortgage-backed securities (RMBS) and collateralized debt obligations (CDOs). According to
DOJ, the BOA settlement represents the largest civil accord with a single company in U.S. history.” The
monetary relief provided by BOA took multiple forms, including civil money penalties, remediation to
federal and state parties harmed by BOA’s alleged misdeeds, consumer tax relief, and consumer
mortgage/foreclosure relief. Some portions of the $17 billion settlement went to federal agencies. Others
went to state entitics. whilc still other portions will go to consumers.”

More specifically, BOA paid $9.65 billion in civil penalties and “compensatory remediation payments” to
the parties® and will provide an additional $7 billion i Consumer Relief” The Consumer Relief could
take the form of mortgage modifications and refinancings for troubled mortgage borrowers, mortgage
down payment assistance, and community teinvestment.® The distribution of the Consumer Relief will be
overseen by an independent monitor.”

Of the cash payments, BOA paid approximately $7 billion to settle claims with the DOJ. Of that
approximatcly $7 billion, $3 billion represents a civil penalty assessed under the Financial Institutions
Reform, Recovery and Enforcement Act of 1989 (FIRREA)."" Other claims scttled with the DOT arc
associated with scveral scaled lawsuits ($1.05 billion)'" and various rcimbursements for mortgage

* Rank of America [egal Setllement, Aug. 20, 2014, available at

http:/iwww justice. goviiso/opa/Tesources/ 9622014821 111642417395.pdl.

* Bank of America to Pay $16.65 Billion in Historic Justice Department Settlement for Financial Fraud Leading up to and
During the Iinancial Crisis, Dept. of Justice Press Release, Aug. 21, 2014, available at http://www justice.gov/opa/pr/bank-
america-pay-1665-billion-historic-justice-department-settlement-financial-fraud-leading.

3 Bank of America Legal Settlement, at 5-9.

Y The plaintiff parties are: DOJ, the Commonwealth of Kentucky. and the states of California, Delaware, Illinois, Maryland, and
New York. The defendant parties are: Bank of America Corporation, Bank of America. N.A_, Bane ol America Morlgage
Scceurities, and their former and current alTiliates and subsidiaries. Additionally, the Federal Deposit Insurance Corporation and
the Sceurities and Exchange Commission entered into distinet but related agreements with the defendant parties.

” Bank of America Reaches Comprehensive Seitlement With U.S. Department of Justice and State Attorneys General to Resolve
Morigage-related Litigations and Investigations. Bank of America Press Release, Aug. 21, 2014, available at

hitp:/iwww sec goviArchives/ed gar/data/70858/000007085814000097 bac-exhibit991082114. him

¥ Bank of America [egal Setllement, Annex 2 Consumer Relicl, available at

http:/~www justice. goviiso/opa/resources/8492014829141239967961 .pdf. The scttlement agreement permits BOA to carn
Consumer Relief credits (80.50 of credit for every $1.00 provided) to “community reinvestment and neighborhood stabilization™
by providing: principal forgiveness to occupied properties; paying for property rehabilitation and demolition of “abandoned and
uninhabilable residential properlies us part ol a comprehensive local stralegy 1o slabilize neighborhoods:™ the donation ol REQ
(residential owned) properties and mortgages to cities, nonprofit organizations, land banks, disabled servicemembers, or
survivors of deceased servicemembers; donations of uninhabitable or abandoned properties to nonprofit orpanizations; donations
to Community Development Financial [nstitutions and organizations or local governments that ofTer similar community
development services; donations to organizations thal provide foreclosure prevention- or communily development-related legal
services, such as state IOLTA (Interest on Lawyers” Trust Account) organizations; and donations to ITTD-certified counselors
Id. at 6-8

® Bank of America Legal Settlement, at 8-9.
1d. at 56
Y 1d até.
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insurance claims erroneously paid by the Federal Housing Administration (FHA) ($800 million)'” and
reimbursements for erroneously paid MBS guarantees by the Government National Mortgage Association
(Ginnie Mag) ($200 million)'*™ as a result of BOA's alleged misconduct.

Additionally, BOA paid a little over $1.3 billion to scttle claims with the Federal Deposit Insurance
Corporation (FDIC), and approximatcly $243 million to scttle claims with the Sceuritics and Exchange
Commission (SEC). The payments to the FDIC were in its capacity as receiver™ for 26 failed depository
institutions to cover various legal claims, including alleged securities fraud associated with RMBS
purchased by the failed depositories from BOA.'® The payments to the SEC cover alleged violations of
the Securities Act of 1933 and the Securities Exchange Act of 1934 and took several different forms,
including more than $129 million in civil penalties, nearly $110 million in disgorgement, and $6.62
million in prejudgment interest.”” BOA also paid just under $1 billion combined to settle claims with the
six statc partics.'” In addition to the $9 65 billion in cash payments to federal and state partics, BOA also
sct aside morc than $490 million in a Tax Relicf Payment Account to cover consumers” tax liabilitics
resulting from reccipt of the Consumer Relicf component of the settlement.'”

Who May Obtain Monetary Relief and for What
Purpose?

A frequent question that arises in the context of these complex legal settlements is what the federal
agencies and other parties that receive monetary relief may legally do with those monies. The answer to
that question depends on both what form the monctary relicf takes (¢.g., civil moncy penaltics,
remediation) and what statutory obligations bind the recciving party.

" id.

.

id a19-12

!5 For morc information regarding the FDICs role as recciver of [ailed depository institutions, see, infra, n. 34-37 and
surrounding text.

' Bank of America Legal Settlement, Tixhibit A, available at

http:/iwww justice.goviiso/opatesources/3492014829141527747058.pdf. See also FDIC Announces Settlement With Bank of
America: Settlesnent of Claims Totals $1.03 Bitlion, Fed. Deposit Ins. Corp. Press Release. Aug. 21, 2014, available at

hit; www.fdic.govinews/news/press/2014/pr14069.html.

" Bank of America Legal Settlement, Appendix B, available at

http://www justice. gov/iso/opa‘Tesourcesi4792014829141540824781.pdf. Order Instituting Cease-and-Desist Proceedings
Pursuant to Section 21C of the Securities Fxchange Act of 1934, Making Findings. and Tmposing Cease-and-Desist Order and
Civil Penalty, In the Matter of Bank ol America, Corp., See. and Exchange Comm®n, Administrative Proceeding No. . Aug.
15,2014, available at http://www justice.g /opa/resources/479201482914154082478 1. pdf and Order Instituting Cease-and-
Desist Proceedings Pursuant to Section 21C of the Securities Txchange Act of 1934, Making T'indings, and Imposing Cease-and-
Desist Order and Civil Penalty, In the Matter of Bank of America, Corp., See. and Exchange Comm’n Administrative Proceeding
No. 3-16028, available at http://www.sce.gov/litigation‘admin/2014/34-72888.pdf.

™ Bank of America Legal Sctllement, pp. 7-8 (5300 million to California; $300 million to New York; $200 million to Hlinois;
$75 million to Maryland; $45 million te Delawarc; and $23 million to Kentueky).

" Bank of America Legal Settlement, Annex 3, available at

http:/iwww justice. goviiso/opaTesources/4922014829141329620708 pdf.
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The “miscellaneous receipts statute, establishes the general rule of law that when a federal agency
collects money, those funds fypically must be remitted to the U.S. Treasury’s general fund as
“miscellaneous receipts.” The statute states, in relevant part:

.. an official or agent of the Government receiving money for the Government from any source shall
deposit the money in the Treasury as soon as practicable without deduction for any charge or claim. 2

Once mongey is remitted to the general fund in any form (¢.g., individual income tax payment, civil moncy
penalty, etc.), it “can not [sic] be withdrawn except in consequence of [an] appropriation made by law.”*
The miscellaneous receipts statute provides a means “by which Congress retains control of the public
purse under the separation of powers doctrine.”*

However, there are several categories of exceptions to this general rule, including: (1) “refunds”; (2)
explicit statutory exceptions; and (3) payments that are not “for the Government.”™

“Refunds”

Refunds in this context arc repayments for expenditurcs made in crror or in excess of what was actually
owed. Refunds are a nonstatutory cxccption to the miscellancous reccipts statute that “simply restore[] to
the appropriation amounts that should not have been paid from the appropriation.”™ A refund includes
repayment for actual damages caused by erroneous or excess payments, for instance as a result of fraud,
but generﬂ}!y‘ do not include compensatory penalties assessed bevond actual harm (e.g., double and treble
damages).”

Explicit Statutory Exceptions

There are a slew of statutory exemptions to the generally applicable miscellaneous receipts statute under
federal law. DOJ for instance is explicitly authorized to administer the Assets Forfeiture Fund, which is
funded through the procecds of asscts that arc scized, forfeited, and detained through DOI's and certain
other agencics” law enforcement operations ” By statute, the DOJ may usc these procceds to cover
nceessary expenscs associated with scizing, inventorying, storing, protecting, and sclling such asscts. This
includes payments for forfeiturc-related employce training, rewards to individuals who provide assistance

231 U.8.C. §3302(b).

! Id.

2 Comp. Gen, 599, 600 (1923); sce also U.S. Const. art. 1, §9, ¢l. 7. To be clear, money from a particular source (c.g., a $3
billien civil penalty paid by BOA) that is remitted to the general fund is not physically segregated in a particular vault or account
to be later used for a particular purpose. The individual accounts held by Treasury are for ecconnting purposes.

B GAO-06-3825P. 2 Principles of Federal Appropriations Lavw. Gov’t Accountability Oftice 6-169.

15 Comp. Gen. 289, 290 (1925).

2 GAO-T0302366, Jul. 12, 2004. GAC has held that this principle applies equally to nonappropriated funds, such as those ina
revolving fund. 69 Comp. Gen. 260 (1990).

* GAO-B-281064, Feb. 14,2000 (“Double and treble damages recovered pursuant (o the False Claims Act are exemplary
damages, nol actual loss because they are not limited 1o, but rather substantially exceed, the aclual damages sufTered by Lhe
Tnited States.” United States ex rel. Graber v. City of New York, 8 F. Supp. 2d 343, 349 (SD.N.Y. 1998). In the absence of
statutory authority, agencies must deposit into the Treasury amounts recovered that are in the nature of penalties.”).
728U.8.C. §524(c).
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with respect to certain federal civil and criminal violations, and costs associated with law enforcement
operations jointly conducted with federal and state and/or local agencies. ™

There also arc a number of explicit statutory cxceptions from the miscellancous reccipts statute relevant
to the financial world. Pursuant to Section 1017 of the Dodd-Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act),  the Consumer Financial Protection Burcau is authorized to remit civil
penalties secured from violations of consumer financial protection laws into a Civil Penalty Fund. The
Bureau is authorized to use the funds to pay victims of such violations, as well as for financial literacy
and consumer education programs.*

Another provision of the Dodd-Frank Act cstablishes the Sceuritics and Exchange Commission’s Tnvestor
Protection Fund.*' Pursuant to this provision, the SEC is authorized to pay whistleblowers who provide
information that helps the SEC sccure cnforcement actions resulting in civil money penaltics and certain
other monetary relief of over $1 million * Additionally, the SEC, under certain circumstances, is
authorized by the Fair Funds provisions of Section 308(a) of the Sarbanes-Oxley Act of 2002 (SOX Act)*
to provide remediation to harmed investors from civil money penalties and disgorgement obtained in
response to violations of certain securities laws.

The FDIC also has statutory authority to administer claims on behalf of a failed depository institution that
are outside the scope of the miscellaneous receipts statute. The FDIC administers a federal deposit
msurance program, which includes overseeing a Deposit Insurance Fund, under the authority of the FDI
Act.™ The Deposit Insurance Fund is comprlscd of premiums asscsscd on the basis of the amount of
msurcd deposits held by an mstltutlon * If any institution with FDIC-insurcd deposits fails, the FDIC
typically is appointed its recciver.™ As recciver, the FDIC is charged with protecting federally insurcd
deposits. To do so, the FDIC assumes “all the powers of the members or shareholders, the directors, and
the officers of the institution.” It also is empowered pay and settle claims against the failed bank. This
often requires significant disbursements from the deposit insurance fund and results in the FDIC being the
largest creditor of the failed institution.”

I,

2 1210.8.C. §5497(d).

* Pursuant to regulations issued by the Bureau. payments to victims harmed by behavior that has been subject to a civil penalty
that po uncompensated (e.g., because the company or individual is too insolvent to be able to pay the entire assessed penalty) will
be priortized. Monics from the Civil Penally Fund will only go to (inancial Titeraey and consumer education purposes il monics
remain after cligible consumer victims have been fully compensated for their harms. 12 C.F.R. §1075.107. For more information
on the CT'PD’s Civil Penalty Tund, see http://www.consumerfinance.gov/budget/civil-penalty-tund/

M15US.C. §78u-6.

 Id. Tor more information on the SEC’s Investor Protection Fund, see SEC Annual Report on the Dodd-Frank Whistleblower
Program Fiscal Year 2012, Nov. 2012, available al hitp:/www.sec.goviaboul/ofTices/owb/annual -report-2012.pd (.

#¥15US.C. §7246.

M1218.C §§1811, et seq

B12U.8.C. §1817(b). The Deposit Insurance Fund is a revolving [und that is excepted from the miscellaneous receipt statute as
aresult of its cnabling statute, the FIDI Act. GAO-06-38281, 2 Principles of Federal Appropriations Law, Gov’t Accountability
Office 6-206, ch. 15, §C.

B2 U8.C. §1821(c).

¥ 1211.8.C. §1821(d). For additional examples of statutory cxceptions to the miscellancous receipts statute, see Treasury
Tinancial Manual, FAST Book IL. Vol. 1, Supp. 1, available at http://www.tiscal .treasury.gov/tsreports/ret’fastBook/combine-
fastbook-july-2014.pdf (listing General Fund Receipt Accounts for fines, penalties, and forfeitures, as well as certain Special
Fund Receipl Accounts, along wilh their stalutory authorization). In some instances. agencies also are statutorily authorized o
retain reimbursements for previous payments. for example for the sale of products or services to the public or other agencies. 5
(continued...)
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Payments That Are Not “for the Government”

Additionally, legal settlements can require private parties to distribute monetary relief directly to other
private partics or to statc or local govermmental cntitics.® Such pavments would not be “for the
Government”for purposcs of the miscellancous reccipts statute, and thus would be wholly outside “the
statutory mosaic Congress has cnacted to implement its constitutional power of the purse.™

Distribution of BOA Settlement Relief

With these principles in mind, where did the various monetary relief provided by BOA go? The $5 billion
FIRREA civil penalty paid to DOJ was remitted to the Treasury’s General Fund in accordance with the
miscellaneous receipts statute because there was no overriding statutory authorization to the contrary.
Some of the $800 million cash payment settling claims associated with FHA and the $200 million
payment to Ginnic Mag likely went to FHA’s Capital Rescrve Account and Ginnic Mac’s Financing
Account, respeetively, as refunds for erroncous payments made as a result of BOA’s alleged
wrongdoing”' Tt is unclcar where the $1.03 billion in payments to scttle the several scaled lawsuits were
distributed.

The $1.3 billion paid to the FDIC was distributed to the receiverships of 26 failed depository institutions
pursuant to the FDIC’s authority under the FD1 Act™ and to administer the Deposit Insurance Fund.”
These statutory authoritics establish exceptions to the gencrally applicable miscellancous receipts statute.

(...continucd)

Comp. Gen. 289 (1925) (With regard to “[t]he question as to whether moneys collected to reimburse the government for
expenditures previously made ... it has been uniformly held that in the absence of an express provision in the statute to the
contrary. such funds should be covered in as miscellaneous Teceipts.™).

3 GAO-06-3825D, 2 Principles of Federal Appropriations Law, Gov’l Accountability Office 6-177- 6-183.

F 31 U.S.C. §3302(b)

B GAO-06-3825P, 2 Principles of Federal Appropriations Law, Gov’l Accountability Oflice 6-177- 6-183 (quoting GAQ
Decision B-322531, at 4, Mar. 30, 2012). The agency must have the authority Lo provide such relielin a legal settlement. Sce
GAO-B-210210, Sept. 14, 1983

" BOA Legal Settlement at 6-7. Tt is not clear that all of these payments went to the respective FIIA and Ginnie Mae accounts.
Reparding the FHA claims, the Lepal Settlement states: “Any amount that FHA receives will be deposited into the Federal
Housing Administration™s Capital Reserve Accounl.” /d. Regarding the (innie Mae claims, the [Legal Setilement stat Any
amount that Ginnic Mae receives will be deposited into the Government National Morlgage Association’s Financing Account.”
Some of these proceeds may have gone to DOJ and the Department of Housing and Urban Development’s Office of Inspector
Greneral as reimbursement for the provision ol Tegal services and invesligation cosls associated with the settlement. See Obama
Administration Settlement With Bank of America Will Strengthen KHA Hund, Provide Billions in Consumer Relief, Dept. of Hous.
and Urban Dev. Press Release No. 14-101, Aug. 21, 2014, available at

http:#/portal.hud.gov/hud portal TIUD?sre=/press/press_releases_media_advisories/2014/IIUDNo_14-101

1212 U.8.C. §1821(d). It also could be arpued that, because these funds were remitted to the FDIC in its private capacity as
reeciver in which the FDIC is acting pursuant w the authorily ol the (ailed depositories” oflicers, directors, and sharcholders,
these payments technically were not paid to “the Government™ and thus arc not subjeet to the miscellancous receipts statute. Doc
v. United States, 58 I'.3d 494, 498 (9th Cir. 1995); In re Lopes. 2 43, 447 n.3 (D.RI. 1997). See also GAO-06-3825P, 2
Principles of Federal Appropriations Law, Gov’t Accountability Office 15-207; Lapadula & Villani, Inc. v. United States, 563 I'
Supp. 782, 785 (S.12.N.Y. 1983) (in holding that the KDIC is not enlitled to absolule priorily in an insolvency proceeding
pursuant lo 31 U.S.C. §191, the court stales: “The FDIC's profits do not inure Lo the benelit of the United States and its losses arc
1ot bore by the United States. Thus, the public treasury will be unaffected by the success or failure in recovering the debts owed
Lo 1L as successor in interest W the claims ol the Franklin National Bank. [L (ollows that the FIDIC is nol an integral part of the
governmental mechanism but is rather a separate legal entity serving essentially a proprictary rather than a sovereign funclion.™)

12 U.8.C. §1821¢a). The Deposil [nsurance Fund is a revolving fund that is excepted [fom the miscellaneous receipts statute as
a result of its enabling statute, the DI Act. GAO-06-3828P. 2 Principles of Iederal Appropriations Law, Gov’'t Accountability
(continued...)
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According to the terms of the cease-and-desist orders between the SEC and BOA, the $2435 million of
civil penalties, disgorgement, and interest “may be distributed pursuant to the Fair Funds provisions of
[the SOX Act].”™* This means that the money potentially could be distributed to investors harmed by
securities law violations. Any or all of the $245 million that are not distributed pursuant to the Fair Funds
provisigns will be remitted to the Treasury’s general fund in accordance with the miscellaneous receipts
statute.®

The remaining three categories of monetary relief that were part of the BOA Legal Settlement — payments
to the states, consumer relief, and tax relief — appear to be outside the scope of the miscellaneous receipts
statute because they are not “for the Government.”

The $7 billion of consumer relief will be distributed to individual consumers and, potentially, certain
private nonprofits and statc or local governments or programs that provide community development and
neighborhood revitalization services that are consistent with the Consumer Relief Terms.™ This relief,
therefore, does not go to the federal government and is outside the scope of the miscellaneous receipts
statute. The $490 million tax relief has been deposited in an escrow account, in compliance with
Department of Internal Revenue Services (IRS) regulation 26 C.F.R. §1.468B-1. That moneyv will be
distributed by an independent monitor to the IRS on behalf of any consumer who has federal tax liabilities
as a result of receiving foreclosure- or mortgage-related relief under the Consumer Relief portion of the
Legal Settlement.*’ Because these funds are held in trust within an escrow account for the benefit of
consumers, they likely arc not considered “for the Government,” and therefore, arc outside the scope of
the miscellancous reccipts statute even though the payments will be made dircetly to a federal agency (the
TRS)** To the oxtent that there arc any funds remaining in the tax relicf account after completely paying
all valid tax relief payments or August 31, 2018, whichever is earlier,” 75% of those funds are to be
distributed to state [OLTA organizations “or other statewide bar association affiliated intermediaries™ that
provide foreclosure- or community development-related legal services, and the remaining 25% are to be
provided g(l) Neighborworks America™ for foreclosure, housing, and neighborhood stabilization

purposes.”

(...continued)

Office 6-206, ch. 15. §C.

# Order Instituting Cease-and-Desist Proceedings Pursuant to Section 21C of the Securities Exchange Act of 1934, Making
Findings, and Imposing Cease-and-Desist Order and Civil Penalty, In the Malter of Bank ol America, Corp., Sec. and Exchange
i . Aug. 15,2014, availablc at

http://www justice. gov/iso/opa/resources/479201482914 1540824781 .pdf and Order Instituting Cease-and-Desist Proceedings
Pursuant to Section 21C of the Securities Lixchange Act of 1934, Making Findings, and Imposing Cease-and-Desist Order and
Civil Penalty, Tn the Matter of Bank of America, Corp., Sec. and Exchange Comm’n Administrative Proceeding No. 3-16028,
available al hitp:/www.see.gov/liligation/admin/2014/34-72888.pd(.

¥ See, Report Pursuant 10 Section 308(c) of the Sarbanes-Oxley Act of 2002, See. and Exchange Comm™n, available at
https://www.sec.gov/news/studies/sox308creport.pdf.

 Tor a discussion of the Legal Settlement’s “Community Development and Neighborhood Stabilization® terms, see supra n. 8.
4" Bank of America Legal Scttlement, at 8-9.
® GAO-B-303413, Nov. 8, 2004; GO Comp Gen. 13, 26 (1980). 27 Comp. Gen. 641 (1948).

4 The termination date also could be impacted by the implementation of tax reliet similar to that provided by Mortgage
Forgiveness Debt Relief Act of 2007, P.L. 1100-142. Bank of America Legal Settlement, Annex 3 - Tax Fund, at 3.

30 Tor information about NeighborhoodWorks America, see hittp:#wwiw.neighborworks.org/About-Us.
! Bank of America Legal Settlement. Annex 3 - Tax Fund, at 3.
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The payments to the state parties are govemed by state laws and subject to specific instructions by each of
the attomeys general of those respective states.™

B . . )
2 The scope of relevant state laws and authorities of state Attorneys General are outside the parameters of this memorandum.
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Mr. CONYERS. I welcome the witnesses, and I am delighted to ask
the first question to Mr. White to comment if he can on some of
the remarks of Mr. Larkin that we have noted here, that the dona-
tions under settlement agreements are rife with opportunities for
political cronyism, that settlement agreements circumvent the con-
stitutional process for appropriating taxpayer dollars, and a few
others. But were you disturbed or in less than full agreement with
some of those remarks, Mr. White? Professor White?

Mr. WHITE. I am sorry. Would you mind repeating the question?

Mr. CoNYERS. Well, I was just going over some of our first wit-
ness’, Mr. Larkin, comments that I wanted to see if you were both-
ered by any of them as I was.

Mr. WHITE. Well, I certainly disagree. I guess on the constitu-
tional point, I think where I could see a reasonable debate, to Mr.
Frank’s point, about particular cy pres remedies. But the general
concept that in settling litigation you try and compensate the vic-
tims of the harm and you figure out the most effective and direct
way of doing that, that is a completely uncontroversial principle. So
I just think it is very farfetched to characterize the Justice Depart-
ment’s settlement here as appropriating taxpayer dollars.

And as far as money being directed to favor groups or to left
wing groups, I mean, I just do not understand the factual basis for
that when it is the banks. And I am curious to know why we did
not ask the lawyers for the banks to come and tell us what they
are going to do with the money because it is really up to them.

Mr. CONYERS. Are foreclosing banks, Professor White, usually
represented by counsel? Can homeowners in a foreclosure generally
afford counsel even?

Mr. WHITE. No, it is a serious problem, and there has been re-
search about that as well. There is a study by the Brennan Insti-
tute for Justice on the number of homeowners who have legal coun-
sel in foreclosure, and it is far too few obviously. It is also the case
that there are many homeowners, like the couple in Delaware that
was mentioned earlier, who try and deal with the banks without
help from either housing counselors or legal aid lawyers.

And the evidence is very clear that you get a better result not
just for the homeowner, but for the bank and the investor when
you can either get an agreeable workout where the borrower pays
off their loan perhaps at a lower interest rate or even where the
homeowner has to surrender their house, sell it in a short sale,
give a deed in lieu. All of those scenarios facilitated by those non-
profits is going to save hundreds of thousands for each homeowner
and for the investors in that mortgage loan. So it is just an ex-
tremely effective way to use these funds to try and compensate the
victims of the financial fraud.

Mr. CONYERS. Mr. Larkin, could I ask you about the Justice De-
partment testimony that it is the banks, not the Department, who
choose how to allocate their settlement donations? Do you think
that is an accurate evaluation?

Mr. LARKIN. It may be accurate, but it is utterly immaterial. I
say “may” because I do not have all of the agreements here. But
I do know if you looked at Title 18, Section 2, you will see that it
addresses this problem. It defines principals under the criminal
law. If a particular individual takes an act himself, he or she is a
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principal, and if it is a crime, that person is responsible. If an indi-
vidual forces somebody else to do the act rather than do it him or
herself, the first person is still responsible.

You cannot evade responsibility by getting somebody else to do
your work for you. If you force somebody else to do it, you are re-
sponsible, and that is what is happening here. The Department is
just telling private lawyers and private parties not to give all the
money to the United States. They are telling them to give some of
it to parties who Congress has not authorized to receive taxpayer
funds. And it does not matter who that is. I do not care. No one
is allowed to receive it unless Congress has authorized it.

Mr. CoNYERS. Okay, thank you, sir. One more question, Mr.
Larkin. You state that NeighborWorks of America funds a network
of left wing community organizers in the mold of ACORN. I am a
little offended by that. Do you know that NeighborWorks is char-
tered by Congress?

Mr. LARKIN. Sir, I think if you look you will see I did not say
that. I quoted Investor’s Business Daily as saying that. I did not
say that. Investor’s Business Daily made that statement, and I just
quoted from what they said in my piece. And the problem there is
even if it is not true that there is anything with ACORN, even if
it is not true there is anything wrong with any of these organiza-
tions, they raise the appearance of impropriety. And Congress
should be concerned about the appearance of impropriety as well
as the fact of impropriety.

And it does not matter whether it is a Republican or Democratic
Administration. No Administration should be free to give out
money that the Congress has not authorized someone to receive.

Mr. CONYERS. Thank you very much. Let me ask Professor White
about the research consistently demonstrating that foreclosure pre-
vention counseling produces better results for homeowners who are
facing foreclosure or in it, and are 70 percent more likely to remain
current after receiving a modification in the National Foreclosure
Mitigation Counseling Program, who are 3 times more likely than
non-counseled homeowners to receive a loan modification. Does
that comport with your experience?

Mr. WHITE. Yes, absolutely, and there is more than one study
that has demonstrated that. And I think it is important to keep in
mind that we still have over 2 million families who are either seri-
ously delinquent or in foreclosure now, and there are a lot of pre-
ventable foreclosures that could be prevented.

And coming back to some points made to the Chair about the
level of appropriation, I mean, there are plenty of reasons that
Congress needs to be careful about how much is appropriated for
various functions. But the fact is, in my view, both the legal service
organizations representing homeowners and the housing counselors
could effectively use more money than they are receiving from all
sources, from private, State, Federal. They are underfunded.

Mr. CoNYERS. Thank you so much. My time has expired. I thank
you all.

Mr. MARINO. Ms. Mrose, you stated in your opening that you had
a discussion with a Mr. Allison.

Ms. MROSE. That is correct.
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Mr. MARINO. Was that a personal discussion that you had, or
was that information relayed to you?

Ms. MROSE. That was a filmed interview that lasted an hour, and
he released it for the public because we are going to use excerpts
from it in the film.

Mr. MARINO. Okay. And I am assuming you are continuing to
interview people. Have you interviewed other lending institutions
to this point?

Ms. MROSE. I have not interviewed other lending institutions. I
interviewed Peter Wallison and

Mr. MARINO. And what does he do?

Ms. MROSE. Peter Wallison is at the American Enterprise Insti-
tute, and he was one of the commissioners of the Financial Crisis
Inquiry Commission.

Mr. MARINO. Have you requested to interview people at lending
institutions, and have they refused to talk to you?

Ms. MROSE. We are going to do that, and I am looking forward
to that.

Mr. MARINO. First of all, before I ask another question, I would
like to enter a document in the record. It is United States Environ-
mental Protection Agency, and it is a memorandum concerning
guidelines. And I just want to cite a section from here, and then
the full document will be made a part of the record.

[The information referred to follows:]
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L Aggregation of SEPs
A. Can SEPs Be Aggregated by Defendants/Respondents?

OECA has been been asked whether here are circumslances in which EPA can allow
defendants/respondents to aggregale SEP funds. Where several defendants/respondents are
settling separate cases for similar violations in the same general geographic area and at
approximately the same time, the aggregation of SEPs could provide increased leverage and
allow for projcets with a greater environmental or public health bencfit, and could provide an
opportunity for defendants/respondents in smaller cascs to take advantage of the SEP Policy.

Where Defendants/Respondents Are Jointly and Severally Liable for Performance of
Consolidated SEP: The aggregation of SEPs may be acceptable if the settlements are crafted
carefully. For instance, defendants/ respondents may propose pooling resources to hire a
contractor to manage and/or implement a consolidated SEP. Such an approach could be
acceptable if the respondents/defendants remain liable under the scttlement agreement to perform
the consolidated project in the same manner as they would under a typical scttlement.
Defendants/respondents arc gencrally held accountable through the inclusion of stipulated
penaltics should the SEP not be completed as agreed upon.

Performance of Complementary, Segregable SEPs: Another approach that may be
acceplable could be a situation where delendants/respondents in separale cases are interesled in

performing discrele and segregable lasks within a larger project. Such an approach would have
Lo meet the following condilions to address any MRA concerns: (1) each discrele project must
have a nexus to the violations al issue in the particular setllements and meels all condilions of the
SEP Policy; (2) each discrete project must be itsell worthwhile with environmental or public
health benelits; and (3) the settlement must hold each delendant/respondent responsible for
implementation and completion of a specific portion of the larger project. If the settlements are
structured carefully, such an approach can result in a significant environmental or public health
benefit that might otherwisce be unavailable.

Example I: A numbcer of defendants/respondents in scparate enforeement actions arc interested in
restoring and conscrving a particular picee of property. Onc defendant/respondent could assume
responsibility for acquiring the property and transferring ownership to a third party such as a
local municipality or a land trust. A second defendant/respondent could assume responsibility
for conducting a stream bank clean up and revegetation project on the property. A third
delendant/respondent could take responsibilily [or re-establishing a (ish ladder or other aqualic
habitat.

ELxample 2: Defendants/respondents in separate settlements could develop and deliver
compliance and training programs providing training and assistance to a regulated sector in a
manner that reaches a significantly greater subset of that sector. For example, defendants/
respondents in separale hazardous waste enforcement cases could develop and present
specialized lraining materials, videos, brochures, elc. relating Lo hazardous wasle managemenl in
particular educalional areas such as science labs and arl schools. Because each compliance
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promotion SEP would focus on a difterent educational area, the aggregation of SEPs in this
manner could result in a much greater impact within the regulated community.

Other Considcerations: While the aggregation of SEPs under these scenarios could be
designed to avoid MRA concerns, in addition to the conditions set forth above, there are other
practical limitations which need to be considered. For example, aggregation of SEPs in this
manner may require that all setlements be completed at approximalely the same time and that
defendants/respondents in separate selllements are willing (o cooperale with one another, either
because they are all responsible [or completion ol the enlire project or because one party’s
project is dependent on the limely performance by another party of ils project, as in the first
example above,

Consultation with ORE/SPLD: Regions are encouraged to consull with the Office of
Regulalory Enforcement’s (ORE) Special Litigation and Projects Division (SLPD)' early in the
process when considering proposals by defendants/respondents Lo aggregale or coordinale SEPs
in a manner described above.

B. Can EPA Aggregate SEP Funds?

OECA has had scveral inquirics into the feasibility of cstablishing SEP “bhanks” or
accounts for pooling the funds applicd towards SEPs. Specifically, the question is whether EPA
may hold and manage, in onc account, SEP funds from scveral scttlements that would otherwisc
have been uscd by defendants/respondents for SEP projects in cach individual enforcement
scttlement. Whilce the aggregation of SEP funds may result in a SEP with greater public health or
environmental benefits than several smaller funds, we have been advised by OGC that the MRA
prohibits EPA from managing SEP [unds.

The SEP Policy was written carefully to ensure compliance with the MRA. SEPs are not
penalties; they are environmentally beneficial projects not otherwise required by law. The SEP
Policy makes clear that defendants/respondents must perform a projoct and be responsible for its
satisfactory completion rather than simply making a cash payment. The SEP policy is based on
the premisc that where a defendant/respondent performs an environmentally beneficial project,
the Agencey has the discrction to take the performance of the project into account as a mitigating
factor when determining the amount of a penalty that the Agency will agree to as part of an
overall settlement. A cash payment, such as a payment or donation to a third party or to a SEP
“bank,” where there is no further responsibility for the defendant/respondent to ensure that a
specilic project is completed, is prohibiled because it could easily be construed as a diversion
(rom the Treasury ol penalties due and owing the government.

There are also constrainls within appropriations law that restrict the Agency’s ability to
establish SEP accounts. Only Congress can appropriate funds [or a (ederal agency. Establishing
a SEP account where the Agency manages the [unds and determines how they are (o be spent

! ORE’s Multimedia Enforcement Division has been renamed the Special Litigation and
Projects Division.
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would amount to an augmentation of appropriations. The SEP Policy makes clear that EPA
cannot manage or direct SEP [unds. See SEP Policy, page 6 al paragraph 3.

1L Management of SEPs and SEP Funds by Private, Third Party Organizations

A. Can Defendants/Respondents Use Private, Third-Party Organizations to
Manage SEPs and SEP Funds ?

We arc awarg that there arc private organizations that arc developing librarics of projcets
that might be suitable as SEPs. Thesc groups hold themselves out as clearinghouses for
cnvironmental projects, and offer to obtain and manage funds, oversee the projects, and in some
cascs, charge a fee for their services. Private organizations that arc developing librarics of
projects and offering project and funds management, projcct implementation, and oversight
services can play a valuablc role in SEPs. It is permissible for defendants/respondents in
enforcement actions to use a third party as a contractor or consultant to assist in the
implementation of a SEP. See SEP Policy, Section F, page 17. An alleged violator could use a
privale organization to recommend SEPs to il dunng negotiations with the Agency, and then to
manage a SEP, as long as (1) the defendant/respondent is obligated under the selilement
document Lo complete the project salisfactorily, (2) the defendant/respondent (ully expends the
amounl of (unds agreed Lo be spenl in performance of the SEP, and (3) the project meels all of
the conditions and requirements of the SEP Policy. In other words, this approach is acceptable as
long as the transactions with the defendants/respondents are structured such that the
organizations are acting as contractual service providers to defendants/respondents as opposed to
mere recipients of donated funds.

Cash Donations to Third Partics Arc Not Permissible: Defendants/respondents may not
simply make a cash payment to a third party conducting a project without rctaining full
responsibility for the implementation or complction of the project, as this appears to violate the
MRA. In the context of an enforcement action, the Office of Legal Counscl (OLG) within the
Department of Justice considered whether a defendant’s donation of money to an organization
designated by the Department of Interior (DOI) violated the MRA. In re: Steuart Transportation
Company, 4 Op. OLI. Legal Counsel 684 (1980), arose [rom a seltlement of claims the United
States and the Commonwealth of Virginia brought against an oil company for a spill in the
Chesapeake Bay. Among other things, the federal government sought damages (or the death of
migralory walerfowl. The selllement lerms required the oil company Lo resolve these claims by
donaling money Lo a waterfowl preservalion organization designated by DOI and the
Commonwealth of Virginia. One argument advanced to OLC by the proponents was that the
proposed settlement did not violate the MRA because no money was received for the use of the
United States within the meaning of the MRA since the funds did not go dircetly to DOL

OLC concluded that the absence of a direct payment to DOI did not remove the
transaction (rom the MRA. “[TThe fact that no cash actually touches the palm ol a federal
official is irrelevant (or the purposes of [the MRA], if a federal agency could have accepted
possession and retains the discretion to direct the use of the money. The doctrine of
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constructive receipt will ignore the form of the transaction in order to get to the substance.” In
re: Steuart at 688 (emphasis added).

B. Can EPA Use Private, Third-Party Organizations to Manage SEPs and SEP
Funds?

Several private organizations have proposed working with EPA to maintain SEP libraries
and provide project implementation and/or management services. This raises some difficult legal
issucs. First, a closc working rclationship with such organizations could create the appcarance
that EPA is using thc organization as a mcans to indircctly manage or dircct SEP funds. Sccond,
there arc cthical restrictions on endorsing or otherwise providing private organizations with
unfair competitive advantages in sclling their SEP management and implementation scrvieces to
defendants/respondents. Based on consultation with OGC, we have concluded that it would be
improper [or EPA (o enler inlo an agreemenl with such organizalions al either the Headquarlers
or Regional level.

OGC has advised that Regions could make a list of such organizations available to
defendants/respondents as long as the Region does not promote one group over another, has an
open and fair process for adding other qualificd groups to the list, and maintains a disclaimer
making it clcar that the list docs not constitute an cndorsecment or recommendation of any of the
listed cntitics.

Tf you havc any questions about this memorandum, plcasc contact Susan O’Kecfe at (202)
564-4021, or either Beth Cavalier or Melissa Raack of her staff. Beth can be reached at (202)
564-3271; Melissa can be reached at (202) 564-7039.

cc: OECA OfTice Direclors
ORE and OC Division Direclors
SEP Coordinators
DOJ, Environmental Enforcement Section, Projects Group

This document is guidance intended for use of the EPA personnel and does not create any right
or benefit, substantive or procedural, enforceable at law by a partv against the United States, its
agencies, its officers, or any person. This guidance is not intended to supercede any statutory or
regulatory requirements, or EPA policy. Any inconsistencies between this guidance and any
statute, regulation, or policy should be resolved in favor of the statutory or regulatory
requirement, or policy document, at issuc.
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Mr. MARINO. “Cash donations to third parties are not permis-
sible. Defendants/respondents may not simply make a cash pay-
ment to third party conducting a project without retaining full re-
sponsibility for the implementation or completion of the project as
this appears to violate the MRA,” and that is the Miscellaneous Re-
lief Act.

Mr. Frank, what is wrong with having guidelines to explain how
taxpayer dollars, or fines, or restitution should be appropriated?

Mr. FRANK. Well, the guidelines should be implemented by Con-
gress given that the executive branch does not have the authority
to allocate money. But I think guidelines are a good thing and are
a good way to avoid the potential conflicts of interest when the ex-
ecutive branch bleeds into the separation of powers by structuring
settlements this way.

Mr. MARINO. Mr. Conyers?

Mr. CoNYERS. Would you yield? Thank you, sir. Mr. Frank, in
your written testimony, sir, you describe the Justice Department as
having unfettered power to structure settlements. Were the settling
banks represented by counsel in those settlement negotiations?
Were the banks under any coercion to settle as opposed to liti-
gating? And could a Federal court award consumer relief provisions
ha‘c;l these cases been litigated? What are your thoughts about that,
sir?

Mr. FRANK. Those are multiple issues.

Mr. CONYERS. Yes.

Mr. FRANK. But certainly the defendants were represented at the
settlement table, and it is not clear that they did not get one over
on the Justice Department here by getting the illusion of $7 billion
that might end up costing them $2 or $3 billion. With respect to
whether this could happen in a court, I do not believe FIRREA, the
underlying statute where the allocations were made here, would
authorize this sort of particular relief if it was litigated to judg-
ment, whether a court would approve a settlement involving these
third party transactions.

Well, what district courts do is not always what is particularly
legal, especially in the settlement context where they are trying to
get cases off of their dockets. And that is the experience I have had
in the civil context.

Mr. CONYERS. Let me ask you, did the Justice Department settle-
ments with Citigroup of Bank of America involve, in your view,
class action lawsuits in any fashion?

Mr. FRANK. No, those were not class action lawsuits, but the un-
derlying principles are the same principles.

Mr. CONYERS. Good. Thank you, Mr. Chairman. I yield back any
time I may have.

Mr. MARINO. As I said earlier, we are pressed for time to get out
of this room. I do want to thank all of you for being here and testi-
fying. I wish we could have another hour or two of hearing from
you. Maybe in the future we will have that opportunity. And this
concludes today’s hearing, and, again, thank you for attending.

And without objection, all Members will have 5 legislative days
to submit additional written questions to the witnesses or addi-
tional materials for the record.

This hearing is adjourned.
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[Whereupon, at 12:37 p.m., the Subcommittee was adjourned.]
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Response to Questions for the Record from Geoffrey Graber, Deputy Asso-
ciate Attorney General and Director, RMBS Working Group of the Finan-
cial Fraud Enforcement Task Force, U.S. Department of Justice, Wash-
ington, DC
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Response to Questions for the Record from Alan M. White,
Professor of Law, CUNY School of Law, New York, NY

Response to Additional Questions Submitted for the Record
Professor Alan M. White

Questions submitted for the Record from Subcommittee Chairman Marino

[ disagree with the premise of these questions. Congress has authorized the
Justice Department to enforce violations of the securities, consumer and banking
fraud laws. In particular, Congress has provided in those laws for civil
enforcement actions in which the Executive branch may seek fines, damages and
compensation to the victims of the fraud. BankofAmerica and Citigroup, and
their various corporate predecessors, sold unsustainable and dangerous
mortgage products, for example, the so-called exploding ARM favored by
Countrywide Mortgage, which led to a foreclosure crisis resulting so far in the
loss of more than 7 million homes. The investment banking arms of the same
banks told securities investors that the mortgage loans were being underwritten
prudently, while knowing very well that specific representations about
underwriting were false. As a result of the securities fraud, the world economy
experienced losses in the trillions of dollars. In addition, FNMA and Freddie Mac
and the F.H.A. insurance fund suffered losses to the value of the mortgages they
purchased and were sold mortgages at greater risk of default and foreclosure
than represented.

It would certainly be legitimate to question whether the settlements of these
claims adequately and fully compensate the massive numbers of victims of the
subprime crisis of 2008. One cannot, however, question the fact that federal laws
were violated, that the enforcement of those laws includes punishing the
wrongdoers and compensating the victims, and that that job belongs to the
executive, not the legislative branch.

In any financial fraud case, the securities laws permit the courts to award fines
payable to the US Treasury and to award disgorgement to the victims of the
fraud. There would be nothing unusual about a court ordering BofA or Citi to pay
money into a compensation fund to compensate homeowners and mortgage
securities investors. Nor would it be remarkable for a court, given the massive
and widespread impact of these frauds, to order some of the victim
compensation to be paid to organizations whose mission is precisely to assist
victims of the foreclosure crisis. Moreover, housing counseling is an effective
means to mitigate further losses on mortgages that are still outstanding and held
or insured by the GSE's or F.H.A.

The task of identifying every individual victim of the foreclosure crisis would be
herculean. In fact, the federal banking regulators, in their separate settlements
with the major banks based on servicing misconduct in foreclosing homes after
2008, tried to do just that and failed abysmally. Billions of dollars were spentina
futile effort to determine which individual homeowners were wrongfully
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foreclosed or were entitled to have their foreclosures halted. That money went
to consulting firms and never benefitted the homeowners who were the
intended beneficiaries.

Faced with these choices a court, or the Justice Department in a settlement,
could reasonably decide that victims of financial fraud will be more efficiently
compensated by requiring the defendant banks to remedy the frauds by paying
funds to improve and expand counseling and legal aid for foreclosure victims.

2. The statement that grants to “HUD-approved housing counseling agencies” are
almost sure to include grants to the National Council of La Raza and Neighborworks
America is incorrect. There are hundreds of agencies from which the banks can
select. Many large agencies receive substantial grants other than the two mentioned
in this question. For example the National Foundation for Credit Counseling, Inc.
received $1.3 million from HUD this year. We will find out soon enough how the
banks will choose to distribute the funds, and to what groups. The only “restriction”
on the funds created by the Justice Department is the restriction that the funded
groups actually provide direct and relevant aid to victims of the financial fraud that
was the subject of the enforcement actions.

3. The two-for-one credit may provide some modest incentive for the banks to

direct funds to housing counselors and legal aid agencies, but the banks are
likely to see debt write-downs as much cheaper to achieve the settlement
compensation targets. The charges taken by the banks for these settlements
reflect assumptions that very little settlement credit will be earned by actual
cash outlays.

There is a mechanism in the settlements to insure that funds are spent
appropriately: the settlement monitors. The committee might inquire with the
monitors for the two settlements, perhaps more usefully after the funded groups
are actually known, to see how spending will be monitored. The committee
might also request the banks to provide sample contract provisions it will use
with the funded groups. My testimony was based on the experience with
previous state law enforcement settlements that provided for similar victim
compensation arrangements. It has been the norm to provide funding for
housing counselors and legal aid for homeowners through contracts with
enforceable commitments to use the funds appropriately, rather than simply by
writing checks. If the banks make payments to housing counselors or legal aid
agencies without appropriate contractual requirements for the use of the funds, |
would expect the monitor to take issue with giving credit to the banks for such
payments.
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Questions submitted by Representative John Conyers, |r. and Representative Henry

ohnson, Jr.:

1. Funds dedicated to neighborhood stabilization and community revitalization
have been applied to remediating the negative community impacts of the
foreclosure crisis. The primary use of the funds has been to purchase and
rehabilitate foreclosed and abandoned homes and demolished properties.
Foreclosures have not been distributed evenly throughout the country; they
are concentrated in heavily impacted cities and neighborhoods, for example
Buffalo New York and the central valley in California. The settlement
provisions concerning abandoned homes incentivize the banks to release
mortgages or donate foreclosed abandoned properties to local land banks
and to fund nonprofits for demolition, maintenance and rehabilitation of
abandoned homes. These activities help to remedy the community harms
resulting directly from the banks’ banking and securities fraud leading to the
foreclosure crisis, by getting abandoned foreclosed houses back into
productive use.

2. The HAMP program to incentivize mortgage servicers to negotiate
alternatives to foreclosure sales has been only a partial success. Fewer than 2
million mortgages have been successfully worked out, compared with initial
goals of 3 to 5 million. The program was premised on the idea that providing
incentive payments to mortgage servicers would encourage them to incur the
transaction costs necessary to make net-present-value-positive loan
modifications, in other words, to restructure mortgage loans with lower
interest rates, principal reduction or term extension, to realize a greater net
return than would result from a foreclosure sale.

The record of bank compliance with HAMP guidelines has been poor.
Residential mortgage servicing is now heavily concentrated in the largest
banks. Their continuing failure to effectively manage defaulted mortgages
has been widely documented in academic research and regulatory oversight
at the federal and state levels. There is a continuing need to improve the
performance of the banks in their role as mortgage servicers.

3. The statement that donations under the settlement agreement are rife with
opportunities for political cronyism is without basis in fact. There is simply
no evidence that any elected official or political appointee will have any
ability to determine the amounts or recipients of grants made by the banks
under the settlement agreement.

4. The bank settlements incentivize loan modifications by giving credit towards
settlement targets for principal forgiveness and cancellation of underwater
junior liens. Principal reduction allows a mortgage debt to be realigned with
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a reduced home value, and greatly improves the likelihood that the mortgage
will be repaid and the homeowners will retain their home. OCC mortgage
metrics reports have consistently shown that principal reduction increases
the reperformance rate of modified mortgages and thus reduces redefaults
and losses to banks, investors, and the GSE's.

The bank settlement agreements do not allocate any taxpayer funds. I am not
able to respond to the question regarding the effect of the settlements on
bank tax liabilities. In any event, the remedial payments under these
settlements are no different than remedial payments made under a variety of
other federal enforcement agency actions, such as the Bernie Madoff
securities fraud settlements, lending discrimination settlements,
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AMIULS. House Judiciary
Jusiice Department Hearing Statement
February 2015

Introduction

Chairman Marino, Ranking Member Johnsen, and distinguished members of the Subcommittee,
thank you for the opportunity for the Association of Mortgage Investors (AMI) to submit the enclosed
written statement for the record. Our hearing statement will focus on the issues and concepts regarding
the recent U.S. Depariment of Justice (“Dol”) bank-servicer securities settlements, the resulting impact on
private capital in the housing finance system, the concerus of investors surrounding the flawed remedies,
and the impact on the retirement security of your constituents across the country.

We commend the House Judiciary Committee’s ongoing oversight and leadership in this arena. The
recent settlements with major bank-servicers will negatively impact Residential Mortgage-Backed
Securities (RMBS) certificate holders; lack transparency for stakeholders and the public-at-large; énd, fail
to provide stakeholders fair and reasonable representation throughout the process.” Further, these ill-
conceived settlements are deeply flawed, as well as, chill further private capital investment in the U.S,
mortgage market, limit mortgage affordability and availability, especially for first-time home owners,

Simply, the Department of Justice is threatening the American Dream of a 30-year fixed mortgage.

Background

A key goal of the system is the flow of mortgage credit and capital from investors to the borrower and
then back again, At its essence, the present situation limits the availability of housing credit and the reach
of the American Dream of home ownership. In response, AMI would like to discuss how the flawed
recent setilements impact investors and stakeholders in the U.S. mortgage market, including seniors,

public pensioners, and 401K retirement savers.”

* Bof in Talks to Pay A Least 812 Biliion to Settie Probes: i Least $3 Billion Ixpecied to Go io Consumer Relief,

billion-to-settle-probes-1402006948;

2 Why You may be Paying for Someone eise's Morigage Relief, Dima GiBoghdady, WASHINGTON PosT (July 22,
2014}, available a, htipaiwwwowashineionpo 0022wy vousrany-be-paving-firs.
spmeone-elses-mortgage-relisf/




140

AMI LS. House judiciary
Justice Department Hearing Statement
February 2013

AMI represents the managers of mutual funds and money for state and local pension and retirement
funds and for a range of public institutions, including unions, teachers, and first-responders, on a daily
basis. We siand firmly behind the principle that parties sued by the government or third-parties should
not be able to settle with assets they do not own, namely other people’s money. The retirement security
of the innocent parties whose money we manage could be harmed if these settlements follow recent
precedents, in which major bank-servicers were allowed fulfill their settlement obligations with other

parties’ investments in mortgage-backed securities.

Investors from Mainstreet and Beyond Oppose the Justice Department’s Recent Defective Servicer

Settiements’ Process and Methodology

AMI members are among the institutions who suffered through the actions of the bank-servicers
under investigation for their role in developing faulty, poor-quality mortgage-backed securities. Hence,
the settlements thus perversely twice penalize the investors and their fiduciaries. AMImembets, as
fiduciaries for our partners who were never involved in any of the alleged misconduct, stand against any
such Jegal defective settiements (vis-G-vis paying settlement obligations with other people’s monsy).
While the present hearing focuses on the most recent bank-servicer settlements, we wish to highlight how
they build on other past defective settlement precedents. Based on these past precedents, such as the
National Mortgage Settlement, these new defective settlements continue to risk the retirement security of
numerous innocent parties who will likely be harmed by shifting the settlement costs to these parties and
away from the party alleged to have performed the bad acts. The setilements’ deleterious effect on
American’s retirement security is evidenced within the most recent reports by the National Mortgage
Settlement Monitor.” The Monitar’s March 2014 report illustrates that of the $20.7 billion in relief, the

largest percentage of the relief (37%) came from first-lien principal forgiveness, which disproportionately

hitpsiwww JasmiHimoniboring comdonsoeperts Minal-aredign
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AMIUS, House Tudiciary
Justice Departaeat Hearing Sintement
Febraary 2015

falls on investment trusts, and hence senjors and retirement savers.” We are advised that the most recent
Dol settlements offer even less transparency. AMI secks a common-sense approach to protect
American’s savings in light of the contirued assauit on retirement security assets in the name of
punishing bank-servicers for consumer relief,

The primary mission of AMI members is to invest on behalf of our clients, including American
investors, savers, seniors, retirees, unions, and educational institutions. These investors have neither
direct control of servicing, nor direct contact with mortgage borrowers. AMI mambers are contractually
dependent upon banks and mortgage servicing companies. Investors have suffered material losses due to
the careless bad acts of morigage servicers, Yet, a non-public process harming millions of Americans
should not go forward without full stakeholder consideration.

The noted financial analyst, Lautie Goodman, now of The Urban Institute, cautioned: “The attorney
general settlement scares me a great deal because essentially banks are getiing credit for writing down
investor loans.”*

In recent years, a number of settlements with the Justice Department and state Attorneys General
have resuited in the responsible party shifting a portion of the settiement costs to RMBS investors.

e In 2005, Countrywide Financial {(now Bank of America) reached a settlement with 44 states to
settle allegations of predatory lending made by the Attorneys General of numerous states. The
resulting $8.4 billion mortgage settlement was never paid from Countrywide assets. Rather, the
financial cost was paid out of the trusts into which the to-be-modified loans were securitized, and
thus passed onto the holders of cestificates in those trusts, who in turn are the general public.

¢ I 2012, the National Mortgage Settlement was reached after the strong efforts by state Attorneys
General, the U.S. Departments of Justice, and Housing and Urban Development, While this

historic settlement was reached with five major servicers, including BoA, ence again, much of the
settlement has been shifted onto the investors who are certificate-holders in the morigage trusts.

* See U.S. morigage bond investors take large hit, Shahien Nasipour, FINANCIAL TIMES, (Nov. 15, 2012) (The FT
reporting states that firsi-lien mortgage investors paid 60% from the BoA portion of the settlement and “slightly less
than half” of the JPMorgan porticn of the settlement.}

enenitz20 41203
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News reports explain how billions of the relief has come from investors, rather than the bank-
servicers, including our partners such as public pensions, unions, and 401K savings plans.®

Recent news reports state that the bank-servicers desperately wish to settle to put these past events
behind them. As the New York Times recently reported:

The [Justive Department 's] sivaiegy largely traces fo My. West, [who] is fond of veminding bank

lawyers that to be meaningfil, settlements must have a huge penalty. Otherwise, one person who

has negotiated with him said, they will simply “be the cost of doing business.”’

Yet, it is antithetical, if not patently unfair, for any institution to pass its penalty to another party,
such as certificate holders such as seniors and 401K savers. These precedents are very troubling for
investors and their impact on the general public. These are not unforeseen consequences, but rather an
obvious scheme by bank-servicers to evade lability for their misconduct by further abusing their duties to
investors. This affects our clients, and in turn the general public, whom are “Main Street.” As the
authorities now look to any settlement, AMI wishes to highlight the following points that will help ensure
that any final settlement serves and does not harm investors and the public,

We note that the goals of a settlement of this nature may be affected on PLS so long as the loss is
not borne by investors. For example, the settling party (Z.e., the bank-servicer) can forgive principal in
order to assist a delinquent borrower by making a cash payment in the amount of the principal forgiveness
to the trustee. This, in turn, would get paid to investors in the form of principal, such as a prepayment. In
the past, settling parties have forgiven principal for borrowers without making any payment by simply
reducing the principal balance owed to PLS investors, which results in a loss for PLS investors.

In contrast, we commend the action taken in December 2014 by N.Y.S. Department of Financial

Services Superintendent Benjamin M. Lawsky. In connection with a non-depository bank servicer aetion,

S In ane instance, a bank servicer has reported more than $7 billion in relief from the modification of first-liens,
Accordingly, a majority of this relief comes from mortgage investors whom wers never consulted during the
negotiations, See. hup:/iewsraombankofameri Jeas Kittbank-gmerea-natonslimoncare setilement

7 Bank of America Mortgage Settiement Is Said 10 Be Deadlocked, N.Y. TBMES (June 11, 2014)at B1, available at:
hitp://dealbook.nytimes.com/2014/06/10/bank-of-america-mortgage-settlement-is-said-to-be-
deadlocked/?_php=true& _type=blogsd_r=0
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a settlement was reached with a major servicer as part of a long-standing investigation. Naturally,
Superintendent Lawsky had the temptation chosen by other politicians, namely, announcing an inflated
big-dollar settlement headline based on fauity-math and harming investors and savers, Rather, he wisely
chose not to fleece investors and everyday savers.” In conclusion, through Supetintendent Lawsky’s
responsible actions, N.Y. State consumers received more than $150 million in meaningful “hard-dollar”
relief including restitution and housing, foreclosure relief, and community redevelopment programs
supporting New York’s housing recovery.”

Another settlement defect has come to light. Hence, in the event that conditions underlying such
a scttlement materially change, the settlement terms should be re-visited. For example, a recent
settlement contained a term relating to a large dollar value atrributed to mortgage debt-forgiveness tax
relief for the bank. Subsequently, Congress retroactively passed this tax relief legislation (which was
foreseeable by many observers), Hence, one can say that 1hé bank now has obtained a windfall,
Accordingly, these settlement procesds should either be clawed-back or reprogrammed in a way to help

consumers directly, Otherwise, the party is avoiding the meaningful penalty envisioned by Dol officials.

Steps Necessary te Remedy the Bank-Servicer Settlement Process

We urge that any settlement must not allow bank-servicers to meet their obligations by
performing their duties to investors any differently or by using mortgages managed by them but which
they do not 100% own (e.g., own or ctherwise are assets owned by the servicer or an affiliate on their
balance sheet) as part of such settlement. Additionally, we ask that as part of Congress’ oversight the

following reforms be instituted:

8 tipyidblows. Wil cominaneyhieai 20 14712022

Mbotdanvestorgshentt-lwsky! (Lawsky “did not tap investors to pay
some of the settlement’s costs.”}

® htto:/fwww dfs.ny. cov/about/press2014/pr141222 L him
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o The Settlement Monitor should make public reports available on a periodic basis, reporting
progress on clearly defined benchmarks and detailing whether any remedies are made using
trust assets;

e Investor stakeholder participation must be part of any process that will ultimately impact
investors. Investors, teachers, seniors, pensioners, and the general public are important
stakeholders in any settlement. Yet, investors have never been consulted about the impact of
the remedies which have been accepted by various government agencies in the past; and,

e  Finally, we ask that we be included in any negotiations from this point forward to make sure
our economic interests are protected and not sacrificed by the parties the government has
charged.

AMI has been on-the-record as supporting a settlement of claims against the mortgage servicers,
as long as it does not harm average Americans, their 401Ks savings, as well as government employee
savings programs (e.g., the Thrift Savings Plan system). This means any settlement must be appropriately
designed to address such alleged wrongdoing while not hurting innocent parties. AMI supports long-
term, effective, sustainable solutions to the housing foreclosure crisis. It is generally supportive of a
settlement if it ensures that responsible borrowers are treated fairly throughout the foreclosure process;
while at the same time providing clarity as to investor rights and servicer responsibilities. The ultimate
settlement should ensure that our clients, who were not invelved in the alleged activities and, who
likewise were not a participant in any negotiations, do not bear any of the cost of the settlement.

Specifically, bank-servicers should only receive credit for modifying morigages which they own
160% and not those owned through MBS by third-parties which are often pension plans, 401K plans,

endowrments and “Main Street” mutual funds. To do otherwise will damage the MBS markets further and

limit the average Americans' housing affordability and availability opportunities {or generations t¢ come.

Conclusion
Thank you for the opportunity to share the views of the Association of Mortgage Investors (AMI)
with the Subcommittee. Please do not hesitate to use the AMI as a resource in your continued oversight

and crafting legislative solutions concerning the many issues under review. We welcome any questions
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that you might have about these settlements, mortgage servicer abuses, housing finance, securitization, or

other morigage indusiry topics.





