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SUNSHINE FOR REGULATORY DECREES AND 
SETTLEMENTS ACT OF 2013 

WEDNESDAY, JUNE 5, 2013 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON REGULATORY REFORM, 

COMMERCIAL AND ANTITRUST LAW 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 10:04 a.m., in room 
2141, Rayburn Office Building, the Honorable Spencer Bachus 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Bachus, Goodlatte, Holding, Collins, 
Cohen, Conyers, Johnson, DelBene, Garcia, and Jeffries. 

Staff present: (Majority) Daniel Flores, Chief Counsel; Ashley 
Lewis, Clerk; and James Park, Minority Counsel. 

Mr. BACHUS. Well, I am told by the minority staff to go ahead 
and proceed. So we will do that. 

The Subcommittee on Regulatory Reform, Commercial and Anti-
trust Law hearing will come to order. 

Without objection, the Chair is authorized to declare recesses of 
the Committee at any time. 

We welcome all our witnesses today. And after an opening state-
ment, I will do a more thorough introduction of each of our wit-
nesses. 

One of our witnesses is going to testify from a remote location, 
and we are having a little technical difficulty with that right now 
also. 

And now we will go to opening statements. 
Today the Subcommittee is holding a hearing on H.R. 1493, the 

‘‘Sunshine for Regulatory Decrees and Settlements Act of 2013,’’ 
which is designed to address a problem commonly known as ‘‘sue 
and settle.’’ Some folks refer to it as ‘‘settle and sue.’’ So I think 
either one would probably be descriptive. 

Let me thank Subcommittee Member, Representative Doug Col-
lins of Georgia, for introducing this bill, and I am pleased to be an 
original cosponsor. 

We have been reminded recently it is essential that Government 
agencies perform their duties with full transparency and account-
ability. This includes allowing all members of the public a proper 
opportunity to provide comment and input during an open regu-
latory process. 
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In recent years particularly, we have seen an increase in the use 
of consent decrees and settlement agreements in Federal litigation. 
These settlements can circumvent the normal regulatory process 
and at times run contrary to legislative intent of the elected Rep-
resentatives of Congress. They are often the product of litigation 
between a Federal or a State agency and a pro-regulatory outside 
group. The parties then come to an agreement or a consent decree 
that has binding effect and that, in essence, sets new policy with-
out allowing outside parties any input on the final terms. 

As the Chairman of the Regulatory Reform Subcommittee, I am 
particularly concerned that the practice of sue and settle can allow 
agencies to do an end run around the public participation and thor-
ough analysis required by the Administrative Practice Act, the Reg-
ulatory Reform Flexibility Act, and other statutory requirements 
for rulemaking. Consent decrees should not be entered into lightly. 
They have the force of law and are difficult to overturn, and they 
offer the public no opportunity for comment. They can have long- 
lasting consequences and tie the hands of future Administrations, 
preventing them from establishing policies based on new facts or 
data. This is a problem that needs to be dealt with. 

According to the Chamber of Commerce study, the current Ad-
ministration has entered into more than 70 sue-and-settle agree-
ments which have led to the issuance of hundreds of new regula-
tions. One entity alone was responsible for nearly half of these new 
agreements. 

The Sunshine for Regulatory Decrees and Settlements Act will 
provide much needed transparency and notice to allow input from 
all stakeholders and provide a better process for Federal decision- 
making. 

With that, let me say that I look forward to the testimony of our 
witnesses on this legislation. 

And I now recognize the Ranking Member of the full Committee, 
Mr. Conyers, for any opening statement that he might have. 

[The bill, H.R. 1493, follows:] 
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Mr. CONYERS. Thank you, Chairman Bachus. 
I too join in greeting our witnesses. 
But there are some problems here. Our research on this so-called 

sunshine in regulatory decrees and settlements has a simple goal, 
and that is to discourage the use of settlement agreements and con-
sent decrees. I think that is very, very serious. 

And I am joined in this analysis, which is an attempt to delay 
regulatory protections, to slow it down. The result is, unfortu-
nately, it jeopardizes not only public health, but safety, and it ex-
plains why the American Civil Liberties Union is opposed to this 
measure. The Natural Resources Defense Council is opposed to this 
measure. The National Association for the Advancement of Colored 
People is opposed to this measure. The Sierra Club is opposed to 
this measure. Earth Justice, all in strenuous opposition. 

The bill’s provisions, in effect, are being used to prevent Federal 
regulatory actions from being implemented, and it does not take a 
legal scholar to figure out what the purpose of the legislation is. 
It is pretty patent. It gives opponents of regulation additional op-
portunities to stifle rulemaking by allowing essentially any third 
party who is affected by the regulatory action at issue to intervene, 
to participate in settlement negotiations, to submit public com-
ments. And so this is all going in the wrong direction for all the 
wrong reasons. 

So H.R. 1493—this measure would needlessly slow down the 
process by imposing an extensive series of burdensome require-
ments on agencies that seek to enter into consent decrees or settle-
ment agreements. It mandates that agencies provide for public 
comment on a proposed consent decree and requires agencies to re-
spond to all such comments before a consent decree can be entered. 
It is a slow-down operation. 

And then there would be not one but two public comment peri-
ods, one for the consent decree and one for the rulemaking that re-
sults from the consent decree, doubling the agency’s effort. 

Moreover, the bill would allow an unlimited number of third par-
ties to intervene in the consent decree, furthering the delay of an 
entry of such decree. 

Now, I mean, there are so many things wrong with this bill that 
I am going to submit the rest of my statement. But just let me con-
clude on this note. 

The bill addresses a nonexistent problem. There is no evidence 
of collusion between agencies and private entities with respect to 
consent decrees and settlements, and there has been no convincing 
explanation as to why the current law is insufficient. The bill codi-
fies certain Justice Department guidelines issued 30 years ago by 
then Attorney General Ed Meese and have since been codified in 
the Code of Federal Regulations. These regulations set forth in de-
tail the criteria that the Department of Justice attorneys must fol-
low when determining whether or not to enter into consent decrees 
or settlement agreements. So why do we need to codify them? Is 
there any evidence that these guidelines are not already being fol-
lowed? 

So I am disappointed at the subject matter of this hearing. I am 
saddened to think of all the things that we need to be doing in the 
Judiciary Committee that deal with far more pressing issues. 
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And so I will submit the rest of my statement and thank the 
Subcommittee Chair for permitting me to make these opening re-
marks. 

[The prepared staement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 
in Congress from the State of Michigan, Ranking Member, Committee on 
the Judiciary, and Member, Subcommittee on Regulatory Reform, Com-
mercial and Antitrust Law 

H.R. 1493, the ‘‘Sunshine in Regulatory Decrees and Settlements Act of 2013,’’ has 
a simple goal: to discourage the use of settlement agreements and consent decrees. 

Why is this problematic? Here are just a few reasons. 
To begin with, this bill, by delaying regulatory protections, jeopardizes public 

health and safety, which explains why the National Resources Defense Council, the 
American Civil Liberties Union, the NAACP, the Sierra Club, and EarthJustice 
among other groups, strenuously opposed a very similar version of this bill in the 
last Congress. 

This bill’s provisions, in effect, could be used to prevent federal regulatory actions 
from being implemented. 

For example, the bill gives opponents of regulation multiple opportunities to stifle 
rulemaking by allowing essentially any third party who is affected by the regulatory 
action at issue in a covered civil action to: 

• intervene in that civil action, subject to rebuttal; 

• participate in settlement negotiations; and 

• submit public comments about a proposed consent decree or settlement agree-
ment that agencies would be required to respond to. 

Often a federal agency defendant is sued because of its failure to take regulatory 
action or because it has missed statutory deadlines for taking such action, often by 
years. 

Consent decrees and settlement agreements can help assure that the agency takes 
such action by a date certain. 

H.R. 1493, however, would needlessly slow down this process by imposing an ex-
tensive series of burdensome requirements on agencies that seek to enter into con-
sent decrees or settlement agreements. 

For instance, it mandates that agencies provide for public comment on a proposed 
consent decree and requires agencies to respond to all such comments before the 
consent decree can be entered in court. 

In the case of consent decrees concerning a rulemaking, an agency would be forced 
to go through two public comment periods: one for the consent decree and one for 
the rulemaking that results from the consent decree, doubling the agency’s effort. 

Moreover, the bill would allow an unlimited number of third parties to intervene 
in the consent decree process, further delaying the entry of a consent decree. 

Like nearly all of the anti-regulatory bills we have considered to date since the 
last Congress, H.R. 1493 piles on procedural requirements for agencies and courts. 

Also, like these other bills, this measure encourages dilatory litigation by interests 
that are hostile towards regulatory protections. 

Another concern is that this bill threatens to undermine a critical tool that 
Americans use to guarantee their Congressionally-mandated protections, including 
civil rights laws and environmental protections. 

By reducing costly and time-consuming litigation, consent decrees and settlement 
agreements benefit both plaintiffs and defendants. 

They help to ensure that federal protections are enforced while leaving flexibility 
for state and local governments as to how they will carry out their federal obliga-
tions. 

Take, for example, a consent decree resolving a dispute under the Clean Air Act. 
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In light of the fact that the bill would allow any private party whose rights are 
affected by such decree a right to intervene, that could potentially include anyone 
who breathes air as well as any industry or special interest group. 

So H.R. 1493 could have a chilling effect on the use of consent decrees and settle-
ment agreements, and the inevitable result will be more litigation that will result 
in millions of dollars of additional transaction costs. 

And, guess who is going to bear the expense of these litigation costs? Of course 
it will be the American taxpayer. 

It is not surprising that the Congressional Budget Office in its analysis of a simi-
lar bill considered in the last Congress stated that the measure would impose mil-
lions of dollars in costs ‘‘primarily because litigation involving consent decrees and 
settlement agreements would probably take longer under the bill as agencies would 
face new requirements to report more information to the public and other additional 
administrative costs.’’ 

Finally, this bill addresses a non-existent problem. There simply is no evidence 
of collusion between agencies and private entities with respect to consent decrees 
and settlements. 

Other than unsupported allegations, H.R. 1493’s proponents have failed to offer 
a convincing explanation as to why current law is insufficient. 

For instance, the bill codifies certain Justice Department guidelines, first issued 
by Attorney General Edwin Meese nearly 30 years ago, that have since been codified 
in the Code of Federal Regulations. 

These regulations set forth detailed criteria that Justice Department attorneys 
must follow when determining whether or not to enter into consent decrees and set-
tlement agreements. 

So I must ask: why do we need to codify them? Is there any evidence that these 
guidelines are not already being followed? 

There simply is no need for this legislation. 
I thank the witnesses for joining us today and I look forward to your testimony. 

Mr. BACHUS. I thank the full Committee Ranking Member, Mr. 
John Conyers, Jr. of Michigan, for that opening statement. 

And I would also like to say that I enjoyed my time as a Member 
under your chairmanship and have the deepest respect for you as 
an individual and also as a legislator. 

Mr. CONYERS. Thank you. 
Mr. BACHUS. At this time, I would like to recognize the sponsor 

of this legislation, the gentleman from Georgia, Mr. Doug Collins, 
for an opening statement. 

Mr. COLLINS. Thank you, Mr. Chairman. 
I appreciate you holding this hearing today and I look forward 

to hearing from our witnesses. And as much respect as I have for 
our distinguished Ranking Member, I believe this is exactly why 
we need to be here. I believe in talking about jobs and the econ-
omy. I would disagree with the wrong direction. I believe this is the 
right direction and moving in the right way in what we are dealing 
with here today as we look forward to hearing from witnesses who 
I believe will outline the problem and will outline the issues that 
we are talking about. 

Mr. Chairman, I ask unanimous consent to enter in the record 
a written statement from the Attorney General of the State of 
Georgia, Sam Olens. Mr. Olens was unable to be here today, but 
he is a tireless leader on this issue and I appreciate his—— 

Mr. BACHUS. Without objection. 
[The information referred to follows:] 
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Mr. COLLINS. In 2004, Frew v. Hawkins, a decision in the U.S. 
Supreme Court, expressed its concern that consent decrees may im-
properly deprive future officials of their designated legislative and 
executive powers. This potential for abuse and the lack of trans-
parency in the status quo is why I believe so strongly in the need 
for this legislation. H.R. 1493 addresses weaknesses in the current 
system while preserving consent decrees as an important mecha-
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nism for settling legal disputes. Any argument as to the benefits 
of a statutory deadline enforcement has no place in this policy dis-
cussion. As a sponsor of this legislation, I believe that the ability 
of citizens to hold Government accountable is an important part of 
administrative law, but it must be appropriately carried out with 
transparency and full public participation. This legislation restores 
the balance and the intent of the APA and ensures that those who 
wish to subvert the rulemaking requirements in current law are 
unable to do so. 

I am proud to represent the thriving agricultural community in 
northeast Georgia and across the State. Farmers and ranchers 
back home are concerned by a recent settlement that has the po-
tential to severely impact their livelihood. In 2011, WildEarth 
Guardians and the Center for Biological Diversity entered into an 
agreement binding Fish and Wildlife Services to deadlines for deci-
sions on over 1,000 species under the Endangered Species Act. 
Even though the agriculture community will be significantly im-
pacted by this agreement, they were not allowed to participate in 
its development. 

In addition, due to the fee-shifting statutes that provide attor-
ney’s fees to special interest groups, WildEarth Guardians and the 
Center for Biological Diversity together received almost $300,000 in 
taxpayer dollars. American families across the Nation are tight-
ening their belt. It is absolutely unacceptable that their hard- 
earned taxpayer dollars go to fund back room deals that subvert 
the rulemaking process. 

I want to thank the witnesses for being here and especially Mr. 
Puckett for being here today, and I look forward to hearing from 
them and from all our witnesses on what I believe is an important 
subject and I believe a right direction for this Committee to be 
heading. And I thank you, Mr. Chairman, for your leadership in 
bringing this today. 

Mr. BACHUS. Thank you. Thank you. 
And I now recognize our Ranking Member, Steve Cohen of Ten-

nessee, for his opening statement. 
Mr. COHEN. Thank you, Mr. Bachus. I appreciate the opportunity 

to speak, and it is particularly relevant here today in the Antitrust 
Committee where Delta Airlines struck again in my community. 
Even though they made testimony here that the merger would not 
affect hubs, they have taken the hub status away from Memphis 
and took our flights down to 60 from what were 243. I wish that 
we were concentrating on antitrust and airlines and what they are 
doing to the American consumer and employee in this country. 

But we are here today with another Groundhog Day. H.R. 1493, 
the ‘‘Sunshine for Regulatory Decrees and Settlements Act of 
2013,’’ is clearly designed to impede Federal rulemaking and other 
regulatory action, is like legislation we have considered in the past. 
It does this by imposing numerous constraints and disincentives to 
the entry of consent decrees and settlement agreements in civil ac-
tions that seek to compel agencies to comply with their statutory 
rulemaking requirements. H.R. 1493 threatens to undermine rule-
making by tilting this playing field in favor of anti-regulatory 
forces at taxpayers’ expense. It does so by taking several broad ap-
proaches. 
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First, it provides numerous opportunities for dilatory tactics by 
industry and other anti-regulatory interests. The bill makes it easi-
er for any affected third party—any affected third party—to inter-
vene in the underlying litigation and the settlement negotiations 
by requiring a court to presume—subject to rebuttal, yes—but pre-
sume that any third party affected by the agency action or dispute 
will not be adequately represented by the parties to the litigation. 
This intervention right is drafted so broadly that if the regulatory 
action at issue involved the Clean Water Act, theoretically any per-
son who uses water would have a right to intervene in the negotia-
tions on a potential consent decree or settlement agreement. Any 
industry interests out there would certainly not hesitate to inter-
vene. 

Second, many of the terms of 1493, its key terms, are ambiguous, 
opening the door to confusion, litigation, and delay in resolving dis-
putes. For example, the threshold question of what is a covered 
civil action under the bill, such civil action includes, one, alleging 
that an agency is ‘‘unlawfully withholding or unreasonably delay-
ing action.’’ As a lawyer, I know that the interpretations of words 
like ‘‘unreasonably’’ simply open the door to litigation that may go 
on ad infinitum, ad nauseam, particularly when, as here, they ap-
pear in the threshold question of when the bill is supposed to 
apply. 

Third, the bill imposes numerous procedural requirements on 
agencies and courts that threaten to take away their already lim-
ited resources from issuing rules to protect public health and safe-
ty. For instance, the bill requires agencies to accept public com-
ments on a proposed consent decree or settlement agreement and 
to respond to such comments. This provision alone would add con-
siderable delay in resolving litigation meant to force an agency to 
meet its rulemaking and other statutory obligations. 

Finally, the effect of the bill’s various provisions would be to dis-
suade agencies from ever agreeing to enter into consent decrees or 
settlement agreements, making it more likely they would simply 
proceed with potentially expensive and time consuming litigation. 
That is why the Congressional Budget Office found that last year’s 
drafting of a bill, similar to H.R. 1493, which was last year’s bill, 
would cost taxpayers millions of dollars. 

In addition to being harmful, H.R. 1493 is simply unnecessary as 
its proponents offer no evidence of the problem that it purports to 
address. H.R. 1493’s proponents argue this bill is needed because 
Federal agencies collude with pro-regulatory plaintiffs to advance 
a mutually agreed upon regulatory agenda through the use of con-
sent decrees and settlement agreements. Yet, when this Sub-
committee considered a substantially similar bill in the last Con-
gress, we were given no data or study indicating that such collusive 
consent decrees or settlement agreements were in fact a real prob-
lem. All we heard were the repeated assertions of the witnesses of 
the majority that such collusion was taking place. 

More credible was the testimony of John C. Cruden, a senior 
nonpartisan career official at the Justice Department’s Environ-
ment and Natural Resources Division for over 2 decades, who testi-
fied he was, ‘‘not aware of any instance of a settlement and cer-
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tainly none he personally approved that would remotely be de-
scribed as collusive.’’ 

In the absence of actual evidence of rampant collusion between 
Federal agencies and plaintiffs, H.R. 1493 simply addresses a non-
existent problem. 

H.R. 1493 would needlessly slow down an agency action and open 
the door widely to almost anyone who wants to impede agency ac-
tion, including the promulgation of important public health and 
safety rules. 

The bill is unnecessary. The bill is harmful. The bill is not going 
to go anywhere in the Senate. I urge my colleagues to oppose it. 

Mr. CONYERS. Would the gentleman from Tennessee yield? 
Mr. COHEN. I will yield. 
Mr. CONYERS. Thank you. 
I just had research on—this is the third hearing on regulatory 

activity in this Congress, but there were 16 other hearings during 
the 112th. I am writing an article on this because this is unbeliev-
able. 

And I thank the gentleman for yielding. 
Mr. COHEN. You are welcome. 
I yield back the balance of my time which does not exist. 
Mr. BACHUS. Thank you, Mr. Cohen. 
I would now like to recognize the full Committee Chairman, Mr. 

Bob Goodlatte of Virginia, for his opening statement. 
Mr. GOODLATTE. Thank you, Mr. Chairman. I appreciate your 

holding this hearing. And I want to thank Mr. Collins for his intro-
duction of the bill and Chairman Bachus and the Subcommittee for 
their prompt and careful consideration of it. 

America’s small businesses and job creators need relief from the 
flood of new regulations and red tape made in Washington. Small 
business owners cite Government regulations as one of the most 
important problems they face today. And while the flow of new reg-
ulations from Washington grinds on, so does America’s dismal un-
employment situation. Make no mistake. The untimely drag of new 
regulations, too often issued without sufficient consideration of 
their costs, benefits, and impacts on jobs, remains a significant part 
of our virtual jobs depression. 

The Judiciary Committee is considering a strong set of regulatory 
reform bills to solve this problem while preserving important regu-
latory protections for the American people. The Sunshine for Regu-
latory Decrees and Settlements Act of 2013 is an important part 
of this initiative. Far too often, costly new regulations are issued 
directly under the authority of consent decrees and settlement 
agreements to force Federal agencies to issue new rules. Regulators 
often cooperate with pro-regulatory organizations to advance their 
mutual agendas in this way. 

The technique used is simple: an organization that wants new 
regulations alleges that an agency has violated a duty to declare 
new rules. The agency and the plaintiff work out a deal under the 
cover of litigation. The deal puts the agency under judicially backed 
deadlines to issue the rules. These deadlines often give the public 
and even States that co-administer regulations little opportunity to 
comment on proposed rules. Deals can go so far as to require agen-
cies to propose specific regulatory language negotiated by the agen-
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cy and the regulation-seeking plaintiff. Those to be regulated fre-
quently do not know about these deals until the plaintiff’s com-
plaints and the proposed decrees or settlements are filed in court. 
By then, it is too late. Regulated businesses, State regulators, and 
other interested entities are unlikely to be able to intervene in the 
litigation. The court can approve the deals before regulated parties 
have an opportunity to determine whether new regulatory costs 
will be imposed on them. 

The Obama administration has entered into a high number of 
consent decrees and settlement agreements just like I just de-
scribed. Examples include a consent decree to require new perform-
ance standards for greenhouse gas emissions under the Clean Air 
Act. They also include settlement agreements to require EPA to 
issue Chesapeake Bay TMDL’s that trigger billions of dollars in 
costs and the Fish and Wildlife Service to take actions involving 
hundreds of species under the Endangered Species Act. Deadlines 
set in these and other decrees and settlements can even be used 
to bind the hands of future Administrations. 

The Sunshine for Regulatory Consent Decrees and Settlements 
Act of 2012 puts an end to the abuse of this practice. It assures 
that those to be regulated have a fair opportunity to participate in 
the resolution of litigation that affects them. It ensures that courts 
have all the information they need before they approve proposed 
decrees and settlements, and it provides needed transparency on 
the ways agencies conduct their business. 

The bill also respects the basic rights of plaintiffs and defendants 
to manage litigation between them. 

As a result, the bill offers an effective and balanced remedy and 
it is a timely solution to a real and important problem. And I com-
mend the gentleman from Georgia, Mr. Collins, for his efforts on 
this bill, and I strongly support them and yield back the balance 
of my time. 

Mr. BACHUS. Thank you. 
Without objection, other Members’ opening statements will be 

made a part of the record. 
Since the full Committee Ranking Member introduced some-

thing, I would like unanimous consent to offer a response to his 
submittal, which is ‘‘Sue and Settle: Regulating Behind Closed 
Doors,’’ authored by the U.S. Chamber of Commerce, in rebuttal 
and ask that it be entered into the record. 

[The information referred to follows:] 
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Mr. BACHUS. Thank you. 
We have a distinguished panel today, and I will first begin by in-

troducing our witnesses. 
Mr. Bill Kovacs provides the overall direction, strategy, and man-

agement for the Environment, Technology & Regulatory Affairs Di-
vision of the U.S. Chamber of Commerce. Since he joined the 
Chamber in March 1998, he has transformed a small division con-
centrating on a handful of issues and committee meetings into one 
of the most significant in the organization. His division initiates 
and leads national issue campaigns on energy legislation, complex 
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environmental rulemaking, telecommunications reform, emerging 
technologies, and applying sound science to the Federal regulatory 
process. 

Mr. Kovacs previously served as Chief Counsel and Staff Director 
for the House Subcommittee on Transportation and Commerce. He 
earned a J.D. from Ohio State University College of Law and a 
bachelor of science degree from the University of Scranton, magna 
cum laude. 

I welcome you, Mr. Kovacs. 
Mr. Allen Puckett III is the owner of Columbus Brick Company. 

Columbus Brick was founded in 1890 by Mr. Puckett’s great grand-
father, W.N. Puckett, and his friend W.S. Lindamood. Mr. Puckett 
represents the fourth generation of Pucketts to operate Columbus 
Brick, which is now the only brick manufacturer in the State of 
Mississippi. The company is the distributor for many other brick 
companies based in Mississippi, Alabama, Georgia, North Carolina, 
South Carolina, and Virginia. Columbus Brick ships over 140 mil-
lion bricks each year throughout the Midwest and southern United 
States. And his story I think is quite dramatic and telling, similar 
to other stories I have heard from his colleagues in the industry, 
and I am very much looking forward to hearing your firsthand ac-
count of your experience. 

Mr. John D. Walke is Senior Attorney for Clean Air and Clean 
Air Director for the Natural Resources Defense Council in Wash-
ington, D.C. As Mr. Conyers mentioned, you all are opposing this 
legislation. And you are responsible, as I understand it, for the Na-
tional Resources Defense Council’s National Clean Air Advocacy be-
fore Congress, the courts, and the U.S. Environmental Protection 
Agency. 

Prior to joining NRDC, Mr. Walke worked for the EPA in the Air 
and Radiation Law Office of the Office of General Counsel. At EPA, 
he worked on permitting air toxics, monitoring, and enforcement 
issues under the Clean Air Act. 

Prior to working for the EPA, Mr. Walke was an associate at 
Beveridge & Diamond here in Washington, D.C. 

He graduated from Duke University with a B.A. in English and 
earned his J.D. from Harvard Law School. 

Joining us by teleconference is Mr. Tom Easterly. He has been 
the Commissioner of the Indiana Department of Environmental 
Management since 2005. After obtaining his M.S. in urban and en-
vironmental studies from Rensselaer Polytechnic Institute in Troy, 
New York, Mr. Easterly joined the New York State Department of 
Environmental Conservation where he held various engineering po-
sitions in the Air and Solid and Hazardous Waste Divisions. He 
has also worked for Bethlehem Steel Corporation as their corporate 
air pollution expert and as superintendent of environmental 
sciences for Bethlehem Steel’s Burns Harbor Division. He also 
served as President of Environmental Business Strategies, an envi-
ronmental consulting firm he started in 2002. He is a board cer-
tified environmental engineer and a qualified environmental pro-
fessional. 

As I said, we have very distinguished panel today, and with that, 
Mr. Kovacs, you are recognized for your opening statement. 
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TESTIMONY OF WILLIAM L. KOVACS, SENIOR VICE PRESI-
DENT, ENVIRONMENT, TECHNOLOGY & REGULATORY AF-
FAIRS, U.S. CHAMBER OF COMMERCE 
Mr. KOVACS. Thank you, Chairman Bachus and Ranking Mem-

ber Cohen and Members of the Committee, for letting me come 
here today to testify in support of H.R. 1493, the ‘‘Sunshine for 
Regulatory Decrees and Settlements Act of 2013’’ and to discuss 
the Chamber’s recent report, ‘‘Sue-and-Settle: Regulating Behind 
Closed Doors.’’ 

H.R. 1493 is a balanced approach to inject more transparency 
and public participation into the rulemaking process, which has 
been the overriding goal of Congress since 1946. 

If enacted, 1493 would do three simple things, and I think we 
need to keep in mind how simple this bill is. 

First, it would require agencies to publish on their Web site and 
in the Federal Register notices of intent to sue and complaints filed 
against agencies so the public knows when the agency is being 
sued. 

It would require agencies to post on their Web site and on the 
Federal Register the filings of consent decrees before they are actu-
ally presented to the court so that the public can comment on the 
consent decree before it is presented to the court. 

And finally, it would allow impacted parties, those who have 
standing—not anyone—those who the courts have—allow—recog-
nized constitutional standing to—to intervene in the court case if 
they can establish that their rights are not being adequately rep-
resented by the parties before the court. 

The Chamber’s involvement in this issue started when we start-
ed getting a number of growing complaints not only from the busi-
ness community but from States talking about the fact that they 
were shut out of major regulatory decisions by Federal agencies. 
We decided to investigate the matter, and it became clear that EPA 
and other agencies were not in any manner—all we are asking for 
is that they publish it on their Web site. They were not in any 
manner informing the public of the notices of the lawsuits or of the 
lawsuits brought against the agencies or of the consent decrees. 

Because of this, we saw more and more regulatory activity and 
we asked—and I believe it was—one of the Members referenced 
last year’s hearing where what is the problem, there are not many 
cases. We decided that what we would do is we would literally sit 
down and try to figure what it is out because when EPA was asked 
the questions, they were saying there is no centralized database. So 
we cannot give not the industry, not the environmental group, but 
the Congress even the information on the lawsuits. 

So what we did is for an 18-month period, we used several data-
bases containing court documents, and from these databases, we 
identified 71 separate lawsuits from 2009 to 2012 and the agencies 
that entered into these environmental suits, as well as the environ-
mental groups that were party to the case. 

On May 20, 2013, we published our list of cases which impact 
virtually every industry in the United States, and we have put all 
the supporting materials from the complaint, the consent decree, 
the court order, everything on our Web site. So there is total trans-
parency here because since the agencies have not been willing to 
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provide a database, we decided we would. And that is really the es-
sence of what the report says. It is a database. And we are not say-
ing it is 100 percent accurate. What we are saying is this is what 
we could find over 18 months. 

But each case we found followed the same pattern: the NGO and 
the agency negotiated in private a deadline for the proposal of new 
regulation. When they come to an agreement, they prepare, sign, 
and present the decree to the court, and this is before they put it 
out for public comment. In some instances, the court asks the agen-
cies to submit the proposed consent decree for public comment, but 
that very rarely leads to any changes in the consent decree as 
drafted. 

Once a consent decree becomes an order of the court, public pol-
icy is forever changed. And that is really the key point because 
once the consent decree is issued by the court, the court retains ju-
risdiction over the agency and the implementation of the order, 
while in most instances the only group that can enforce the order 
during this time period is the environmental group. 

Agency priorities and the use of its resources are irrevocably 
changed by the consent decree. While a few consent decrees might 
not change agency priorities, when you have 71 consent decrees or-
dering the issuance of more than 100 regulations, it impacts the 
management of the agency. 

Since the deadlines agreed to by the NGO and by the agency do 
not include industry, what usually happens is in the setting of the 
deadlines with no industry input to the agency, the agency is oper-
ating in a fundamental disagreement with the APA because it is 
not gathering the information it needs as to what is to be done. So 
what happens is you get poorly drafted regulations that lead to 
more litigation while all along during this time period of litigation, 
the regulated entity has to try to comply with a poorly drafted reg-
ulation. 

And finally, the sue-and-settle process does a lot more. There are 
a lot more compromises than just simply the procedural safeguards 
that might be in any consent decree. The fact that the system is 
rushed by itself, it literally disallows the ability to go through the 
other regulatory statutes that Congress has imposed on agencies, 
such as the Regulatory Flexibility Act, the Informational Quality 
Act, Unfunded Mandates, several executive orders, and OIRA re-
view, all of which we think are important and are in place and are 
statutes now. And one of the things that is mostly ignored are the 
small business panels, and you end up ignoring 26 million busi-
nesses in the country and how they impact. 

My time is up. And thank you very much, and I would be pleased 
to answer questions at the appropriate time. 

[The prepared statement of Mr. Kovacs follows:] 



88 



89 



90 



91 



92 



93 



94 



95 



96 



97 



98 



99 



100 



101 

Mr. BACHUS. Thank you. 
Mr. Puckett, you are recognized. 

TESTIMONY OF ALLEN PUCKETT, III, PRESIDENT, 
COLUMBUS BRICK COMPANY 

Mr. PUCKETT. Chairman Bachus, Ranking Member Cohen, and 
Members of the Subcommittee, good morning. 



102 

I am President of Columbus Brick Company, a small business in 
Columbus, Mississippi. I am a member of the fourth generation of 
Pucketts to own and operate this company. Our fifth generation is 
also working in the company. Our family has been making fired 
clay brick in Mississippi since before the 1890’s. 

I am here today as a small business owner. I do not profess to 
be an expert on the Clean Air Act or on this bill you are consid-
ering today. We are an industry of mostly small companies, and we 
look to our trade associations and industry task forces for this kind 
of information. 

I do, however, know how to run a business, and what I have seen 
happening in the past several years makes me extremely concerned 
about my ability to keep our business viable for the future. 

I am also here today on behalf of our industry, our company, and 
the families we employ. 

Over the past 10 years, our industry has been directly impacted 
by two sue-and-settle cases involving air toxic standards being de-
veloped by the U.S. Environmental Protection Agency. 

Our first experience with sue-and-settle was a rule that was va-
cated after we had spent considerable money for compliance with 
the rule. I believe we were harmed by this first sue-and-settle. 

We are understandably concerned about the second round of sue- 
and-settle rulemaking we are now facing. The rules I am referring 
to are the National Emission Standards for Hazardous Air Pollut-
ants, or NESHAP’s, commonly referred to as MACT standards. It 
is my understanding that virtually all original MACT standards 
were completed under either a sue-and-settle court order or the 
threat of a court order. I also understand that most of these rules 
were later subject to litigation by the same environmental groups 
who forced a short schedule, this time complaining that the EPA 
did not properly develop the rule. It appears there may be an obvi-
ous correlation between these two facts. 

Recently the EPA restarted the MACT development process for 
our industry and has once again entered into a sue-and-settle con-
sent decree with the Sierra Club for our rulemaking schedule. We 
asked to be included in the discussions of the settlement but were 
again excluded from the negotiations until a draft settlement was 
published in the Federal Register. I do not think anyone could pos-
sibly fault our industry for being extremely concerned. 

If the EPA uses the same approach they have followed on recent 
rules as a default to lower litigation potential, Columbus Brick may 
cease to exist after almost 125 years of operation. Based on EPA’s 
numbers I have seen for my company, I expect at minimum to have 
to permanently shut down two of our three kilns. That will mean 
a permanent job loss for 45 to 50 families in our small rural com-
munity. 

Unfortunately, my story is not unique in our industry. 
If this burden resulted in some great benefit to the environment, 

it might be worth it. However, the EPA has the data in house that 
demonstrates that there is no great benefit to the environment, 
that our industry’s operations are already within safe levels in 
many, many cases. If there were no other options available under 
the Clean Air Act, it might be unavoidable. However, the EPA has 
the authority under the Clean Air Act to avoid disastrous impacts 
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that provide no benefit. The EPA needs to take the time to develop 
the rule correctly. They need to avoid sue-and-settle agreements 
that remove that time. 

We actually have a great deal of faith in the EPA to do the right 
thing if they are allowed to do so, to look at the data and the re-
quirements of the Clean Air Act, and then come to a decision that 
meets the requirements of the Clean Air Act, protects human 
health and the environment, and still allows our industry to con-
tinue to operate. 

We are not asking for the rule to go away. We are asking that 
the practice of establishing unreasonable deadlines without input 
from the impacted industry go away. We are asking for the oppor-
tunity to be an integral part of a rulemaking process that could 
make or break our industry. We are asking that the time be taken 
to ensure that the public health and welfare is maintained but also 
allow the brick industry to continue to exist. I believe you can en-
sure that these decisions are made that allow my company to con-
tinue and our employees to remain gainfully employed. I would 
hate to see Columbus Brick put out of business because of a rule 
the EPA made it was forced to develop too quickly, especially a rule 
that does not benefit anyone. 

Thank you. 
[The prepared statement of Mr. Puckett follows:] 
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Mr. BACHUS. Thank you. 
Mr. Walke? 

TESTIMONY OF JOHN D. WALKE, CLEAN AIR DIRECTOR AND 
SENIOR ATTORNEY, NATURAL RESOURCES DEFENSE COUN-
CIL 

Mr. WALKE. Thank you, Chairman Bachus and Ranking Member 
Cohen, and Members of the Subcommittee. My name is John 
Walke and I am clean air director and senior attorney for the Nat-
ural Resources Defense Council. NRDC is a nonprofit organization 
of scientists, lawyers, and environmental specialists dedicated to 
protecting public health and the environment. 

My testimony today will focus on three main points. 
First, allegations that Federal agencies collude with nongovern-

mental organizations in the filing and settling of lawsuits are en-
tirely unsubstantiated. 

Second, H.R. 1493’s solutions to this unsubstantiated problem 
would prevent the enforcement of laws that establish critical health 
safeguards. 

Third, this bill ignores the existing administrative and judicial 
safeguards that prevent litigation abuses. 

First, the witnesses at today’s hearing, like their counterparts at 
last year’s, have provided no evidence of Government attorneys 
seeking to limit agency discretion by colluding with plaintiffs to 
settle cases. The U.S. Chamber of Commerce recently issued an en-
tire report on this subject and was unable to identify any evidence 
of collusion, conspiracy, or agencies manipulating settlements or 
laws to carry out improper exercises of authority. 

Instead, critics such as the Chamber have resorted to redefining 
what the term ‘‘sue-and-settle’’ means. The Chamber chose a meth-
odology that focused on all EPA settlements with environmental 
groups but only during this Administration. Now why? First, be-
cause this allowed the Chamber to quietly dispense with any need 
to prove collusion or impropriety. Next, because a fuller picture 
that included EPA settlements with industry and Bush administra-
tion settlements with environmental groups would have destroyed 
the Chambers’ mythical story. 

What the Chamber and this bill truly target is the legal rights 
of citizens to hold government accountable by enforcing laws de-
signed to protect public health, safety, and the environment. Settle-
ments have led to EPA having to fulfill clear statutory obligations 
that the Chamber would prefer to remain unenforced. 

Second, under H.R. 1493, third party intervenors would be given 
the unprecedented ability to obstruct settlement talks. The result 
would waste taxpayer money as agencies would be forced to take 
more time settling or even litigating cases in which they know they 
have broken the law. H.R. 1493 would give intervenors opportuni-
ties to disrupt and obstruct the settlement of lawsuits in ways that 
courts have rejected. In fact, this bill would overturn a Supreme 
Court precedent that made clear that intervenors cannot prevent 
parties from resolving their disputes in settling a case. 

The legal obligations in settlements overwhelming entail requir-
ing agencies to comply with nondiscretionary duties that are clear-
ly mandated by law such as statutory deadlines. These laws protect 
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Americans’ health, safety, environment, food supply, investor con-
fidence, and other values. For example, just two overdue clean air 
standards that followed consent decrees attacked by the Chamber 
are projected to save over 10,000 lives annually. If Congress does 
not like the deadlines or safeguards, it is free to amend them. It 
should not be creating end runs around the law. 

Third, H.R. 1493 ignores the legal mechanisms already in place 
to ensure transparency, public participation, and an agency’s main-
tenance of its discretionary powers and legal responsibilities. Nota-
bly, no witness at last year’s hearing or in written testimony today 
has identified a single rule that followed a settlement that did not 
go through public notice and comment. The settlements cited did 
not mandate a result but merely a timetable for rulemaking, meet-
ing all administrative laws. 

Some of today’s testimony conflates and confuses the terms of 
settlements which do not establish regulatory deadlines or man-
dates with subsequent rulemakings that do establish deadlines and 
mandates but only pursuant to call and comment rulemakings. 
Again, no regulatory outcomes were fixed by any settlements dis-
cussed in the witnesses’ testimony, and any criticisms of the regu-
latory deadlines and measures could have been and in many cases 
were raised during public comment opportunities during these rule-
makings. 

Settlements include specific language barring modifications of 
agency authority, and deadlines and settlements can be extended 
by agreement of the parties or unilaterally by the agency with 
court approval. But agency critics ignore these safeguards. Instead, 
the critics have offered H.R. 1493 which would hinder all plaintiffs 
seeking to uphold the law, including States, corporations, and indi-
viduals. It is hard to understand why even conservatives would 
back legislation that hinders enforcement of the law, requires agen-
cies to waste money in court on cases they believe they cannot win, 
and would stymie industry and State settlements along with all 
others. 

I urge the Subcommittee to reject this harmful legislation. Thank 
you. 

[The prepared statement of Mr. Walke follows:] 
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Mr. BACHUS. Thank you. 
Next testifying by video conference is Commissioner Thomas 

Easterly, Indiana Department of Environmental Management. At 
this time, Commissioner, we welcome you to our hearing and look 
forward to hearing your opening statement. 
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TESTIMONY OF THOMAS EASTERLY, COMMISSIONER, 
INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT 
Mr. EASTERLY. Well, thank you, Chairman Bachus and Ranking 

Member Cohen, for inviting me. I would also like to thank Con-
gressman Clay for letting me use his office here in St. Louis. 

I am representing both the Environmental Council of the States, 
which is a nonpartisan, nonprofit organization of State and terri-
torial environmental agencies and their leaders, and the State of 
Indiana in this testimony. The Environmental Council of the 
States—I refer to them as ECOS. They represent the States and 
together the States and the EPA implement the national environ-
mental statutes. And we have a partnership to do that, and the 
partnership works because we communicate with each other. EPA’s 
primary role is to provide national standards, conduct research on 
issues, and then based on their statutory authority and that re-
search, implement regulations that we do on the ground, and then 
of course, conduct oversight of our activities to make sure that they 
meet the requirements and see that the environment is improved. 
And we both work together to have discussions on deploying the 
amount of resources that actually exist to make sure that the envi-
ronment is protected. 

As the States are the boots on the ground—and just to give you 
an indication of how much we do, we do—96.5 percent of the Fed-
eral environmental programs are actually implemented by the 
States, and that means that EPA does the rest. And EPA does 
some pieces of the programs that are delegated to the States be-
cause they just want to make sure there is good quality and things. 
But still, the States do over 90 percent of the work, whether it is 
inspections, enforcement, data collection, and other things. 

Also, the States fund most of the work. Over 80 percent of the 
actual cost of delivering environmental protection in the United 
States is paid for by the various States and the rest comes from 
the Federal Government. 

So we have a constant dialogue on how to do this best, and the 
dialogue breaks down when these consent decree activities happen 
because we are not at the table. So it is sort of like a marriage. 
So you need to work with your spouse and you have discussions 
and you come to conclusions. In this case, our partner, EPA, is hav-
ing discussions with other people we are not a party to. They come 
to these agreements and we have to do the work even though we 
may not be capable. And at the very minimum, it requires us to 
divert resources from things that may be more important. 

So I will give you a couple examples of Indiana, actually probably 
one now because I am talking too long. I am sorry. 

There was Federal litigation over the deadlines in what is called 
the Visibility SIP’s, and it is to make sure that the air—you can 
see through it and it does not obscure your views. And this is an 
important thing. It is a long-term action. And the reason that the 
States did not have—including Indiana—turn in their plans by the 
dates required in the original regulations is because there has been 
incredible uncertainty due to litigation over what the regulations 
for power plant emissions are. And these same controls on power 
plant emissions are the things we need to protect the visibility. So 
there was the Clean Air Interstate rule which was first overturned 
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by the courts—or vacated they call it—and then it was temporarily 
put back in place for EPA to do the other rulemaking for a better 
rule. That resulted in the Cross-State Air Pollution Rule, or 
CSAPR, which has been overturned by the courts. So the right an-
swer for what is called best available retrofit technology, which we 
need to have in these plans, is that it equals these power plant con-
trols. But we have to not do that because we do not have the an-
swer. Those regulations continue to be overturned by the court, and 
they are saying we do not have an adequate plan. So you would 
say, well, that seems like sort of a tale of woe, but the challenge 
is we are diverting resources from protecting human health and 
the environment to deal with these legal issues that are not done. 

So since I have used up most of my time, I will tell you two 
things. The Environmental Council of the States has reviewed this 
proposed bill, and it is consistent with the resolution we passed on 
this issue because this issue is important to all States. But they 
do not support general bills, but the State of Indiana believes this 
is an excellent bill. 

And thank you for your indulgence. 
[The prepared statement of Mr. Easterly follows:] 
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Mr. BACHUS. Thank you. We look forward to you being with us 
for questions too. 

The first question is to Mr. Kovacs. Mr. Kovacs, listening to Mr. 
Walke, his view of sue-and-settlement litigation, it seems to be that 
it is really as simple as that an agency’s—if there is a broken dead-
line, then a court needs to fix that as soon as possible and can do 
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that. What is your response to that view or that the agency will 
extend the deadline? 

Mr. KOVACS. Well, you know, Congress establishes the deadline. 
We are not here to talk about the deadlines at all. That is some-
thing you have decided to put in the statutes. 

What we are here to talk about is the fact that we do not know 
about any of the sue-and-settle agreements or the notices of intent 
to sue. So our concern is, one, there needs to be some very simple 
transparency. For example, let me show you how easy it is. 

We had been complaining for years on the fact that we had no 
notice of intent to sue. We do not even know how many lawsuits 
are brought against our Government. I think you ought to know 
that as just Members of Congress. But during the Gina McCarthy 
hearings, for example, one of the commitments that was made was 
that they would begin to finally post the notice of intent to sue, 
which is only one of the points. But it was up on the Web site in 
literally a week or so. So it can be done quickly. And the fact is 
that the notices of intent to sue and the lawsuits and the consent 
decrees are really something the American public are entitled to 
know because they are going to result in regulation. 

And some of the regulations that are moving forward—all we are 
asking is that the affected parties, those who have constitutional 
standing, should have an ability to try to intervene if none of their 
interests are being protected. And there are some issues, especially 
on the MACT standards, for example, where had EPA been able to 
get the additional time, you would not have been in an additional 
10 years of litigation. Really, it is about transparency and the right 
to intervene if we are not being represented and provided we have 
constitutional standing. 

Mr. BACHUS. You know, at our last hearing—I know Ranking 
Member Conyers mentioned we have had other hearings on this 
matter, and I know today and earlier he and my other colleagues 
claimed that there was not really any evidence or sufficient evi-
dence that sue-and-settle litigation practices were a problem. You 
know, they were not a major concern. 

What are some of the important findings revealed in your new 
study of sue-and-settlement cases regarding whether this is—I 
think one of my colleagues referred to it as a fictional problem. 

Mr. KOVACS. Well, the first thing I want to say because the 
term—I am not going to use the ‘‘C’’ word, the word ‘‘collusion.’’ 
There is absolutely no allegations anywhere in our report on that. 

What this is about is at the last hearing, my recollection was— 
actually there have been two hearings, one last year and this year. 
My recollection was that the sue-and-settle was not a big issue. 
They were only a few of the cases. And what we were hearing from 
the brick manufacturers, the cement manufacturers, the boiler 
manufacturers, virtually every industry in the country is how did 
this process get started so quickly and we were not involved in the 
process. We thought, under the Administrative Procedure Act, we 
were supposed to be involved and get notice and comment. And the 
deadlines are very important because the deadline is how you bring 
technology into the system. 

That is what started the report. And we did not know if we were 
going to find five cases or if we were going to find 100. What we 
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found is between 2009 and 2012 that there were 71 cases resulting 
in 112 rules. And in some of the cases, for example, the States like 
North Dakota and New Mexico—they were sued. Just to give you 
an idea on notice, they were sued without notice in Oakland, Cali-
fornia. And the order that impacted those western States—so you 
may all think that notice is really not a big deal, but when you are 
being a regulated industry and you do not have notice of where 
your Government is going, it is a big deal. So it may be a simple 
concept, but to us it is a very important concept and that is why 
we did the report. 

Mr. BACHUS. All right. 
Mr. Walke, Mr. Kovacs identifies sue-and-settlement rulemak-

ings that would impose mandates that are expensive on many reg-
ulatory—I mean, many regulated industries and entities. How can 
you assert that these industries should be ignored? Does your orga-
nization and a regulatory agency ask a court to order the rules and 
timetables under which such regulations will be imposed? 

Mr. WALKE. Thank you, Chairman Bachus. 
It is important to be very precise about what is happening here. 

The statutes passed by Congress established these obligations in 
the form of deadlines and mandates. The consent decrees merely 
enforce overdue, nondiscretionary duties that Congress has im-
posed. The consent decrees do not create any requirements. Those 
were done by Congress. What then happens is the consent decrees 
or settlement agreements merely provide for schedules for rule-
makings which then happen with notice and comment involving 
the public and establish the actual regulatory obligations and dead-
lines and requirements of law. Consent decrees do not impose re-
quirements of law upon third parties. They merely facilitate the en-
forcement of statutes passed by this body. 

And so it is very important to understand what the Chamber re-
port said and what it did not say. It did not say that there were 
settlement agreements or consent decrees improperly creating legal 
requirements by skirting rulemakings or public participation oppor-
tunities. 

Mr. BACHUS. Mr. Cohen is recognized for 5 minutes. 
Mr. COHEN. Thank you, Mr. Bachus. 
Mr.—is it Walke or Walke? 
Mr. WALKE. It is Walke. 
Mr. COHEN. How many sue-and-settle collusive settlements that 

have been sanctioned by the Government are you aware of? 
Mr. WALKE. None. 
Mr. COHEN. None? I am shocked. 
Mr. Kovacs, how many are you aware of? 
Mr. KOVACS. Well, based on what we said in the report, we put 

the number at 71 where there was no transparency and no notice. 
And second, just to correct the record, all the sue-and-settle ar-

rangements are not necessarily deadline cases. For example, the 
Chesapeake Bay—— 

Mr. COHEN. Let me stop you for a minute because your answer 
was 71 and that was my question. 

Mr. Walke, are you familiar with these 71 situations the Cham-
ber cites? 
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Mr. WALKE. Yes, sir. What the Chamber did was Internet 
searches to find all settlements between EPA and environmental 
groups. They did not look at industry settlements because there 
were plenty of them. They did not look at the Bush administration. 

Settlements are a natural and long-accepted area of the law. 
They happen across all of our different statutes involving agencies. 
They happen in enforcement cases. They happen between munici-
palities and Federal agencies. If one is to take the rather astound-
ing position that all settlements involving the Federal Government 
are evidence of sue-and-settle, then the world has been turned up 
side down because every Administration in the modern administra-
tive era has been entering into settlements with parties under Re-
publican and Democratic administrations, and never has that been 
deemed improper per se. 

Mr. COHEN. Let me ask you. You worked at the EPA during the 
Clinton administration. Is that right? 

Mr. WALKE. That is correct, sir. 
Mr. COHEN. And you have been at the NRDC. Tell us about some 

of the settlements that you are aware of in those areas and time 
periods and in the areas of your expertise that have benefitted the 
public and how. 

Mr. WALKE. Absolutely. Let me just mention two that were in my 
testimony because they are under the clean air laws, and both of 
them share some very interesting features, which are actually true 
in explaining a phenomenon that has been discussed here today. 

The Bush administration EPA had issued unlawful rules that de-
fied the plain language of the Clean Air Act, one to regulate soot 
pollution and one to regulate mercury and toxic pollution from 
power plants. Courts found those rules to be squarely unlawful. As 
a result, the Obama administration inherited the legal obligation 
to follow the law. 

Now, when the Obama administration took office, the duty to fol-
low those laws were 5 years and 10 years overdue. So they had a 
nondiscretionary statutory deadline they had to meet. My organiza-
tion brought a lawsuit in one of the cases but not the other, and 
we negotiated a consent decree to meet those overdue statutory 
deadlines exceeding 10 years in one case, and consistent with the 
Clean Air Act, those consent decrees were noticed for public com-
ment. Some of the witnesses at last year’s hearing for the minority 
opposed not just the consent decree but the rule in question to 
clean up mercury and toxic pollution from power plants. The judge 
rejected that opposition out of hand and entered the consent decree 
because it was appropriate. 

EPA then went through notice and comment rulemaking. No one 
was prevented from submitting comments. No outcome was dic-
tated by either consent decree. The proposed rules were offered. 
People weighed in. Now they have been finalized, and in just those 
two examples, EPA has projected that over 11,000 lives will be 
saved, hundreds of thousands of asthma attacks will be avoided, es-
pecially among children, and heart attacks among adults will be 
avoided. 

Mr. COHEN. Those are all pretty commendable things. 
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Mr. Kovacs, how would you suggest that we should deal with the 
asthma attacks that children have and the other health problems 
that would have occurred but for this particular settlement? 

Mr. KOVACS. Well, first of all, I just want to clear up a few state-
ments. One is—— 

Mr. COHEN. I only have about 30 seconds. Would you answer my 
question please? 

Mr. KOVACS. Well, we think that there should be regulations. We 
have never opposed regulations. What we are saying is that as you 
do the regulation, there needs to be—— 

Mr. COHEN. What is the Chamber’s position on climate change? 
Mr. KOVACS. The Chamber has specifically said that on the cli-

mate change issue, we have not opposed—we opposed Waxman- 
Markey because it was an unworkable bill that cost an enormous 
amount of money. But we do not have a line in the sand on the 
climate change issue. 

Mr. COHEN. Do you have a line anywhere? Has the Chamber 
come out in any ways to resolve the problem that the earth faces 
with climate change? 

Mr. KOVACS. Well, first of all, if the regulatory process were 
working in the way the Administrative Procedure Act would like it 
to work and was intended to work and there was public participa-
tion and there was transparency in the system, we would not be 
here having these kinds of discussions. 

Mr. COHEN. But the issue is has the Chamber done anything to 
address what is the world’s number one issue, climate change? 

Mr. KOVACS. Absolutely. We have been—years before any of the 
environmental groups were in there, we were in there with the 
Bush administration pushing and pushing and pushing on the de-
velopment of new and energy efficient technologies and alternative 
technologies for the Bush administration. We put out—— 

Mr. COHEN. Which Bush administration? 
Mr. KOVACS. The second one. We put out our—— 
Mr. BACHUS. The gentleman’s time has expired. 
Mr. KOVACS [continuing]. Five-year energy impact analysis and 

we pushed DOT. We went to the Administration about energy sav-
ings performance contracts. So we have pushed and pushed and 
pushed on that issue. 

Mr. COHEN. Thank you. That is commendable. 
I yield back the balance of my time. 
Mr. BACHUS. The time is already gone. [Laughter.] 
All right. Thank you. 
Mr. Collins is recognized for 5 minutes. 
Mr. COLLINS. Thank you, Mr. Chairman. I appreciate it. 
And moving back to the actual legislation and the discussion 

here, Mr. Puckett, I have a question. In your comments and in your 
testimony, you have talked about how you work with this now just 
having input and how it has affected business. I want to get back 
to how this actually affecting companies. 

In your company, if you were able to intervene in a case such as 
the brick litigation, would you bring valid concerns to the table, a 
constructive effort? Because there has been a discussion here today 
that all you wanted to do is obstruct. All you wanted to do is put 
off or in some cases has been accused of killing kids in a sense by 
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being obstructive. What was your ultimate goal to be in wanting 
to be a part of this transparency? 

Mr. PUCKETT. Well, I think, one—and we have already done 
this—is provide accurate data of what our stack emissions are and 
what we are doing as an industry. The main thing is just to have 
a place at the table so we know what is going on, but I think we 
can provide—instead of modeling and guessing at the data, we 
have already done this accurate stack testing on just about every 
facility that is in our industry. 

Mr. COLLINS. And so you are currently looking out for what you 
are doing and being a responsible citizen is what I am hearing you 
say. 

Mr. PUCKETT. Yes, sir. You know, under the first EPA mandate, 
the industry came into compliance. We were in compliance before 
the rule was vacated, and we are still operating those control de-
vices. We cannot get rid of them because they are in our air oper-
ating permits. So we are still incurring the cost of operating those. 
And I think our industry is operating at pretty safe levels. 

Mr. COLLINS. Well, from your perspective—and you had men-
tioned this in your testimony, that given some of the impacts—the 
practices being discussed here—elaborate a little bit further. You 
know, you talked about closing a kiln and you talked about the im-
pact financially. What is it not only financially to the people who 
work in your facilities and the economic impact of the jobs that we 
are talking about today, which I think is a matter that Congress 
needs to address because everyone is talking about jobs and these 
kind of issues. Tell me more. Explain more to the Committee about 
that. 

Mr. PUCKETT. From what I understand the new proposed rule re-
quires—and the EPA sent numbers on my facility through our as-
sociation to me. They asked to come into compliance would cost $8 
million, a capital expenditure, and close to $2 million a year to op-
erate these. Now, they also suggested that we go borrow this 
money to put in the control devices. Now, most of our industry, 
anyone connected with the construction industry, is out of favor 
with lenders, and if I walked into any bank and said loan me $8 
million on a project with no payback and really creates a negative 
cash drain, we will get laughed out of there. 

So in two of our kilns, we could not support the expenditure. It 
would put the operation in a negative position. And that is the 
plants that we have most of our employees in. So just to get to 
where we could make it, we would have to eliminate 50 jobs. You 
know, these are real people. They are families. In a small southern 
rural town, the last thing we need, especially in Mississippi, is un-
employed people. I do not think that is what the Congress wants 
either. 

Mr. COLLINS. Thank you. 
Mr. Easterly, can you hear my question? 
Mr. EASTERLY. Yes. 
Mr. COLLINS. I know this has been discussed and our friends 

from across the aisle talked about this is another hearing that we 
are having on this. But do you see right now, especially in light of 
even what was in The Washington Post just in the last couple days, 



157 

the rise of the fourth branch of Government which, by the way, Mr. 
Chairman, I would ask that it be submitted for the record for that. 

Mr. BACHUS. Without objection. 
[The information referred to follows:] 
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Mr. COLLINS. Thank you, Mr. Chair. 
Is there a more compelling reason today to pass this legislation 

than what we have seen maybe even in the past? 
Mr. EASTERLY. The issue is coming up more often. Let us put it 

that way. 
I think part of the problem is that you are dealing with acts that 

are 20, 40 years old, and the deadlines in those acts have passed. 
And so this allows outside groups to set the priorities for action, 
and I do not think they are the priorities that will result in the 
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best protection of human health and the environment. But once the 
court speaks, we have to follow the dictates of the court and use 
our resources for those things until the next lawsuit comes and 
moves it around again. 

Thank you. 
Mr. COLLINS. Thank you. 
Very quickly because my time is coming up. Mr. Kovacs, does 

H.R. 1493 limit in any way the ability of citizens to hold the Gov-
ernment accountable? 

Mr. KOVACS. No. 
Mr. COLLINS. Mr. Walke, do you agree with that? 
Mr. WALKE. No, sir, I do not as detailed in my testimony. 
Mr. COLLINS. Can you explain why? Is there anything here that 

stops your organization or any from doing anything that you have 
currently done? 

Mr. WALKE. Sure, it does. 
Mr. COLLINS. How? 
Mr. WALKE. Absolutely it does. 
Mr. BACHUS. The gentleman’s time has expired. 
Mr. WALKE. It prevents us from having private talks with the 

Government to resolve a case where they have broken the law. 
Mr. COLLINS. Thank you, Mr. Chairman. I will hold back, but I 

think the evidence is profoundly that this does in no way stop the 
citizen from holding the Government accountable to deadlines or 
other things. It just goes back to an issue of transparency and 
openness. 

Mr. BACHUS. Thank you. 
Mr. Conyers is recognized for 5 minutes. 
Mr. CONYERS. Thank you, Mr. Chairman. 
Can we not just let the witness finish his—he was asked a ques-

tion. Our colleague ran out of time, and I am going to give up some 
of my time to get the fuller response from Mr. Walke. 

Mr. WALKE. Thank you, Ranking Member Conyers. 
As I said, the bill requires that really an unlimited number of 

outside parties be allowed to join settlement talks in contravention 
of governing Supreme Court law and provides them with an oppor-
tunity through open-ended mediation that the bill very carefully 
has no deadlines to govern, no timetables, allows them to draw out 
the settlement discussions indefinitely that under current law 
occur exclusively between the parties to litigation, whether that is 
industry, States, or environmental groups, and the Federal agency 
on the other hand. That is a very clear and harmful change to not 
only governing judicial case law but legislation and consistent prac-
tice under administrative law for 4 decades. 

Mr. CONYERS. Thanks, Attorney Walke. 
How do consent decree practices that have resulted in beneficial 

settlements for all parties, including corporations, and have pro-
duced good environmental outcomes—is that a fair conclusion to 
draw? 

Mr. WALKE. That is absolutely fair. Taking just the Clean Air 
Act as an example, Congress expected Americans to be safeguarded 
against hazardous air pollution, including carcinogens, from all re-
sponsible industry sectors by the year 2000. That has not happened 
and the only reason it has happened faster, reducing hundreds of 
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thousands of tons of pollution and saving tens of thousands of lives, 
is because, first, citizen lawsuits that overturned unlawful rules by 
the Bush administration and, I would add, the Clinton administra-
tion, as well as consent decrees that accelerated the obligation to 
meet these overdue laws and to safeguard Americans. 

Mr. CONYERS. Now, we cannot have a hearing like this without 
mentioning the Koch brothers and their roles in contributing to the 
Competitive Enterprise Institute which received $700,000 to come 
up with the Chamber of Commerce report. What is the problem 
here? 

The Chamber of Commerce report, as I have been advised, is a 
pretty flawed study. Is that too critical of them? 

Mr. WALKE. That is my respectful view, Mr. Conyers, and I detail 
it extensively in my testimony. I cannot and will not speak to any 
funding or motivations behind the report, but what I do know is 
that there has been a really concerted ideological campaign with op 
eds timed in the paper this morning, in fact, to correspond to a 
story line which has also been picked up to block the nomination 
for the head of EPA by Republican Senators that has seized upon 
this just factually and legally false story line about so-called sue- 
and-settlement practices that, when you get down and read the 
Chamber report, are just broad side attacks on settlements in gen-
eral and the right of citizens to hold Government accountable for 
violating the law. 

Mr. CONYERS. Well, like you, I was not reading any implications 
in by the Koch brothers’ contribution to the study, but you can 
draw your own suspicions, if you want. 

Why does our legislature, the Congress, allow citizens to file 
suits against other agencies? 

Mr. WALKE. Congress recognized that there was a very powerful 
incentivizing role to ensure enforcement of the law and safeguards 
by giving the public the right to hold Government accountable. And 
this is an evenhanded right for all citizens of this country. It has 
been praised by admirers across the globe. Corporations may do so. 
States and municipalities and public health groups. The Govern-
ment, for whatever reason, does not always comply with the law 
and it is a laudatory feature of our democracy that we allow citi-
zens to hold the Government accountable when they do not follow 
the law. 

Mr. CONYERS. Thank you, Chairman Bachus, for this oppor-
tunity. 

Mr. BACHUS. Thank you. 
Mr. Holding? 
Mr. HOLDING. Mr. Chairman, I am going to yield a minute to my 

colleague, Mr. Collins, so he can attempt one more attempt to get 
a direct answer from Mr. Walke. 

Mr. COLLINS. Mr. Walke, I appreciate it and I appreciate your 
last comment because it basically answered the question. And 
sometimes we ask inartful questions. I will ask it a little more di-
rectly. 

What my question was a moment ago—and I appreciate the 
Ranking Member giving you a chance to elaborate. But my ques-
tion was very simple. It was does it stop the ability to bring the 
initial lawsuit. 
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Mr. WALKE. No, sir. 
Mr. COLLINS. Thank you. 
And it also does not affect the informal discussions before a law-

suit is brought. 
Mr. WALKE. No, sir, that is incorrect. That is what I disagreed 

with in my earlier answer and my response to Mr. Conyers. 
Mr. COLLINS. It does, and before the lawsuit is brought, you can 

still brought, you can still have conversations. This legislation does 
nothing to affect that. 

Mr. WALKE. What it does is it prevents the entry of the consent 
decree into all manner of parties that have the ability to obstruct 
the settlement of the lawsuit over a plain and indefensible violation 
of law. And so—— 

Mr. COLLINS. I think we are talking about two different—if you 
could answer my direct question, I would appreciate it. I yield back 
to Mr. Holding. 

Mr. HOLDING. I will reclaim my time. 
This question is for Mr. Easterly. Mr. Easterly—is he still on the 

line? 
Mr. EASTERLY. Yes. 
Mr. HOLDING. There he is. All right. 
Mr. Easterly, it must take a lot for an organization of 48 States, 

the District of Columbia, and Puerto Rico to agree on a specific set 
of reforms as the Environmental Council of the States has regard-
ing the sue-and-settle reforms. I would like to ask you just how se-
rious and deep are the States’ concerns about how much the States 
and the regulatory systems’ needs and effectiveness are being com-
promised by the current sue-and-settle practices. 

Mr. EASTERLY. I think we are all concerned that—you are right. 
It takes a long time. It took about 2 years of understanding the 
problem and talking about what possible solutions to the problem 
are because we agree people need to hold their Government ac-
countable, but we believe we also need a seat at the table for 
things that impact us. And this passed at our last meeting this 
spring and it passed unanimously. So all the States believe this is 
an issue, believe that it needs to be addressed, and we appreciate 
that the Congress is trying to do that. 

Mr. HOLDING. Now, a follow-up, Mr. Easterly. In your view in the 
long run, can optimal environmental benefits be achieved if the ex-
pertise and views of the State co-regulators are not heard and ac-
counted for when consent decrees and settlement agreements to es-
tablish new regulations are framed? 

Mr. EASTERLY. I am sorry. I missed the first half of the question. 
There was not any audio. 

Mr. HOLDING. Certainly. In the long run, if you are trying to 
achieve optimal environmental benefits from regulations and you 
do not consult with State co-regulators, if they are shut out of the 
process, just how successful are these regulations going to be at 
achieving optimal results for the environment? 

Mr. EASTERLY. Well, we do not think very much because if you 
impose a requirement that we are not capable of doing, well, okay, 
then my friend, John Walke, comes and institutes litigation. But 
you need to be able to actually do the things. You need to have the 
proper science. You need to have the proper guidance, which is a 
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Federal EPA responsibility usually, because we all want to improve 
the environment. We all want clean air, clean land, and clean 
water, and the science is one of the issues. The science and law are 
not always completely in alignment. When you have discussions 
with EPA, you can usually get them to do the science until they 
are sued, and then they have to fall back on what the law says, 
whether it actually makes sense today or not. 

Mr. HOLDING. And science and law, whether they are aligned or 
not—it is certainly the case that when you are dealing with 49 dif-
ferent States and two territories, you know, the situation in each 
of those places is not uniformly the same. So a one-size-fits-all 
piece of regulation coming out of the EPA might not work well all 
across the country. Would that be correct? 

Mr. EASTERLY. Yes, that is correct. One of the benefits of there 
being 10 EPA regions and each region knowing more about the 
States that are in their region—and then you do have discussions 
on how best to meet the environment requirements. 

Mr. HOLDING. Thank you very much. 
Mr. Chairman, I will yield back. 
Mr. BACHUS. Thank you. 
Ms. DelBene? 
Ms. DELBENE. I just want to thank all the witnesses for being 

here and taking the time to be with us today. 
Mr. Walke, you talked about three things in terms of the issues, 

no substantiation in terms of the cases, the third party interven-
tion in terms of the number of folks who could comment and that 
being unlimited, but you also talked about the bill ignoring existing 
safeguards, and I wanted you to elaborate on what those safe-
guards are. 

Mr. WALKE. Thank you very much. 
Well, first of all, under a longstanding Department of Justice pol-

icy, agencies are permitted from entering into settlements or con-
sent decrees that negotiate away authorities reserved to them by 
Congress. This so-called ‘‘Meese memo’’ is discussed in my testi-
mony, and it is a safeguard against abuse of consent decrees. And 
Mr. Cruden at last year’s hearing discussed this at length as well. 

The product of settlement agreements and consent decrees is 
simply the initiation of a process that is not closed. It is a rulemak-
ing process involving notice and comment opportunities for the 
public, public hearings, the submission of comments, the obligation 
of the agencies to respond to comments, all consistent with the Ad-
ministrative Procedure Act. 

So the obligations under law that bind third parties and do the 
things that we are hearing complaints about here are fixed like 
bookends by the statute passed by Congress and the regulations 
issued by agencies. The latter go through a full panoply of proce-
dural opportunities consistent with the law. It is the middle of the 
bookcase, the consent decree, that concerns just the failure to meet 
a mandatory statutory duty and that does not fix any obligations 
upon third parties that are not open for reconsideration by the 
agency during the subsequent rulemaking process. 

Ms. DELBENE. And so feedback, for example, from industry, et 
cetera would come as part of the rulemaking process. 
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Mr. WALKE. Absolutely. And in these very rulemakings and con-
sent decrees that we are hearing complaints about, industry par-
ticipated fully. Industry filed lawsuits, all things that they are al-
lowed to do under the law. 

I just want to note one thing. I wish my friend Tom were here 
so I could shake his hand. But the ECOS resolution is very instruc-
tive because it is equally unanimous in not supporting industry 
intervention in agency settlement talks. It does not support that, 
and yet that is what this bill does. It also does not support, as he 
noted, the codification of legal obligations for States to join settle-
ments. I know that the organization does not support—endorse leg-
islation, but I just wanted to get into the record that there is zero 
support and, in fact, implied opposition to my mind to allowing in-
dustry intervenors to join and obstruct settlement talks from 
ECOS. 

Ms. DELBENE. Thank you very much. 
Mr. Easterly, given Mr. Walke’s comment and the fact that the 

definition right now in bill, an intervenor merely needs to be a pri-
vate person who is affected by the regulatory action that is the sub-
ject of the lawsuit, so as this is written, it would allow someone 
who breathes air to intervene in a case that has the Clean Air Act 
rule at issue. Mr. Easterly, I was wondering do you think that is 
a good thing. Are you comfortable with the nearly unlimited inter-
vention right? 

Mr. EASTERLY. As John said, the Environmental Council of the 
States does not do specific legislation. We are very concerned about 
our ability—we are self-interested just like everybody else—to be at 
the table when the settlement is going to impose responsibilities on 
us or affect our existing responsibilities. We did not take a position 
on any other part of your question. I would say that 50 States 
would have at least three different views on that. 

Ms. DELBENE. Thank you very much. 
I yield back. 
Mr. BACHUS. Thank you. 
Let me just clarify something. You are saying that the employ-

ers, the people that hire American workers—your position is they 
should not have a seat at the table? 

Mr. WALKE. They fully have a seat at the table when rules that 
affect their business interests are being discussed. Mr. Puckett’s 
testimony was extremely sympathetic, and I really feel for the situ-
ation with—— 

Mr. BACHUS. But I am talking about in consent settlements. I am 
just asking. Is it your position from responding to Ms. DelBene 
that the employers, you know, the people that represent the em-
ployees, you know, who hire the people in those industries, that 
they should not have a seat at the table in these consent settle-
ments? 

Mr. WALKE. That is correct. They are not parties to the lawsuit, 
and even as intervenors, consistent with longstanding Supreme 
Court case law—— 

Mr. BACHUS. Well, yes. 
Mr. WALKE [continuing]. Given that right. 
Mr. BACHUS. So, I mean, but yes, the Supreme Court. But I am 

talking about your position clearly is that the folks who hire Amer-
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ican workers in these industries—they should not have a seat at 
the table for these consent settlements. 

Mr. WALKE. Mr. Bachus, I will tell you that in my experience it 
has really been the Washington trade associations that are the 
most active—— 

Mr. BACHUS. Well, yes, but I am not talking about them. 
Mr. WALKE. And I frankly do not think they always represent 

the interests of the businesses—— 
Mr. BACHUS. Yes, but those businesses, you know, do hire people 

out there. 
Mr. WALKE. Well, sure they do. 
Mr. BACHUS. Do you think they ought to have a seat at the table 

for these consent settlements? I mean, I am just trying to get 
some—I think I heard you said no, you do not—— 

Mr. WALKE. My answer was no. 
Mr. BACHUS. Okay, thank you. 
Mr. Johnson, you have seniority, and I think on your side you 

all go by seniority and not who comes first. So you are recognized 
for 5 minutes, although Mr. Jeffries has been here forever. [Laugh-
ter.] 

All right, thank you, Mr. Chairman. 
Now, this bill is The Sunshine for Regulatory Decrees and Settle-

ments Act of 2013. I think it is misnamed, Mr. Chairman. It should 
be the ‘‘Sunset for Regulatory Decrees and Settlements Act of 
2013.’’ This bill has the Koch brothers’ fingerprints all on it. And 
passage of this bill would have a dramatic and dastardly impact on 
air and water quality. This is an anti-regulatory bill drafted by the 
American Legislative Exchange Council, also known as ALEC. The 
purpose of the bill is to paralyze the enforcement of clean air and 
clean water legislation and rules and regulations. 

Now, for those of you who do not know ALEC, ALEC, as revealed 
by Lisa Graves of The Nation—Ms. Graves wrote as follows: ALEC 
gave the Kochs its Adam Smith Free Enterprise Award and Koch 
Industries has been one of the select members of ALEC’s corporate 
board for almost 20 years. She wrote that the company’s top lob-
byist was once ALEC’s chairman. And she also wrote that as a re-
sult, the Kochs have shaped legislation touching every State in the 
country. Charles Koch fellows and interns stock ALEC and have 
gone on to direct ALEC task forces. 

Mr. COLLINS. Would the gentleman from Georgia yield? 
Mr. JOHNSON. No, I will not, not now. 
Like ideological venture capitalists, the Kochs—— 
Mr. COLLINS. Would you yield later? 
Mr. JOHNSON. Perhaps if I have time. 
Like ideological venture capitalists, the Kochs have used ALEC 

as a way to invest in radical ideas and fertilize them with tons of 
cash. 

Now, ALEC is an organization that is composed of corporate 
members and State and Federal legislative members from across 
the country, I think every State in the Union, many of which—the 
majority of those Members on the Republican side of the aisle are 
members of ALEC. And I dare say that perhaps some of those who 
sit on the other side of this dais today are or have been ALEC 
members. 
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And what ALEC does is puts the legislators and the business 
community together. The business community supplies the legisla-
tion. The legislators then go back and introduce the legislation ei-
ther in their State legislatures or in some cases here in the Federal 
legislature. 

Now, I would like to ask Mr. Easterly. Are you familiar with the 
American Legislative Exchange Council, sir. 

Mr. EASTERLY. I know that there is such a place, yes. 
Mr. JOHNSON. And you have attended meetings affiliated with 

ALEC or sponsored by members of the coal industry. Have you not? 
Mr. EASTERLY. I have been invited to speak at one meeting that 

I am aware of, yes. I speak to everybody. I speak to environmental 
groups. I speak to business groups. 

Mr. JOHNSON. Well, you spoke also to an ALEC conference on 
November the 18th of 2012. Did you not? 

Mr. EASTERLY. Yes, I did. 
Mr. JOHNSON. And the title of your comments were ‘‘America’s 

Clean Air Success Story and the Implications of Over-Regulation.’’ 
Is that not a fact? 

Mr. EASTERLY. That is correct. 
Mr. JOHNSON. And that conference was sponsored by members of 

the coal industry. Is that not correct? 
Mr. EASTERLY. I do not know that. 
Mr. JOHNSON. You would not be surprised if it were, though, 

would you? 
Mr. EASTERLY. I do not know. I was invited to come by one of 

the members of the Indiana legislature, and I try and do what they 
ask me to do. 

Mr. JOHNSON. Did they pay you for your comments? 
Mr. COLLINS. Would the gentleman yield from Georgia? 
Mr. JOHNSON. No, I will not. 
Did they pay you for your comments, sir? 
Mr. EASTERLY. No. 
Mr. JOHNSON. I thank you. I will yield to the gentleman. 
Mr. COLLINS. I thank my friend from Georgia. 
Mr. JOHNSON. For a quick question. 
Mr. COLLINS. For a quick question. 
Well, the quick question that I have at this point in time is again 

with the questions and the way it was designed with some of us 
being members. There are also—it was named earlier by, I believe, 
the Ranking Member—organizations that probably you have been 
affiliated or others. I am trying to get legislation—— 

Mr. JOHNSON. I have never been associated with an organization 
like ALEC. 

Mr. COLLINS. The NAACP? 
Mr. JOHNSON. No way that it is like ALEC. 
Mr. COLLINS. No. I am just asking. What I am saying is organi-

zations on both sides of all issues. The question I have here is com-
ing back to my reason—— 

Mr. JOHNSON. Well, at this point, ALEC is an organization that 
specifically puts legislators together with corporate interests and 
then takes them off to exotic locations for seminars and training, 
if you will, and indoctrination. And then it supplies the legislators 
with legislation which they then come back and introduce. And 
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thereafter, they are able to get campaign contributions from those 
interests that they have duly represented. And I believe that 
this—— 

Mr. COLLINS. At this point in time—— 
Mr. JOHNSON. Excuse me, sir. I am going to reclaim my time. 
Mr. BACHUS. Yes, and the time has expired. 
Mr. JOHNSON. I believe that this legislation is a clear example of 

the influence of the Koch brothers and the American Legislative 
Exchange Council on the work that this body is doing through this 
Committee. 

And I will yield back. 
Mr. BACHUS. Thank you. 
I think the Bill of Rights gives everyone the right to have their 

political views known. I may want to get that out and review it. 
Mr. JOHNSON. May I respond? 
Mr. BACHUS. You have heard some of the back and forth. Do you 

have any comments? You are the only representative at the table 
who actually employs large numbers of individuals and provides 
them, as I noticed your testimony, with profit sharing, with at one 
time—I do not know. Do you still have a free health clinic? You 
used to have a free health clinic and health benefits and insurance. 
Do you have any comments? 

Mr. PUCKETT. Well, it has been eye-opening listening to all of 
this. And respectfully to both sides, I hear what you are saying, but 
there is a problem. There is a problem. And I am not sure how to 
fix it, but I know for our industry, the previous process has not 
worked. If it had worked like it had claimed, the first rule would 
have been fine. We did not have access to any of that, and it came 
down to because of time. Now, regardless of what caused that, 
these 50 folks I may have to lay off do not care. You know, they 
just want a way to make a living. So something needs a fix. And 
I have heard a lot of comments that have credibility from both 
sides. But it is just very difficult when it continues to mount on a 
small business owner to try to just keep it afloat. 

Mr. BACHUS. I understand. I think every Member of Congress 
has heard that a thousand times from small businesses and large 
businesses in their district. I know, Mr. Walke, I think whatever 
the cause, there is a problem. 

Let me ask you this, Mr. Puckett. From what you know of Mr. 
Collins’ legislation, do you think—it may not prevent the problems 
that we have, but do you think going forward it could have a posi-
tive effect or will have a positive effect? 

Mr. PUCKETT. Yes, sir, I do think so. 
Mr. BACHUS. Thank you. 
Mr. Easterly, the Chamber of Commerce’s study says that sue- 

and-settle cases are funneled heavily into just two courts, and that 
is the District of Columbia court here in Washington and the 
Northern District of California. Does that give you any unease? Do 
you think those courts, as opposed to, say, a Federal district court 
in Indiana or Illinois would be better positioned or be able to grasp 
or account for the needs of, say, the State of Indiana, its employers, 
its employees, even from a health standpoint? You testified earlier 
you did not think optimal environmental benefits to the citizens 
can be achieved without the participation of State environmental 
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regulators. But does that give you some unease, the fact that you 
were shut out of these decisions and the settlement negotiations 
that go into these consent settlements? 

Mr. JOHNSON. Mr. Chairman, a parliamentary inquiry please. 
Mr. BACHUS. Okay, go ahead. The gentleman is recognized. 
Mr. JOHNSON. Thank you. My question is when a Chair of this 

Committee who has been asked to take the Chair by the Chairman 
who then departed and the current Chair, having already received 
5 minutes for questions, then—— 

Mr. BACHUS. The gentleman is right. The gentleman is abso-
lutely right, in fact, and I apologize. The proper procedure is to rec-
ognize Mr. Jeffries and then to go a second round of questioning. 
So I apologize. I will cease my questioning. The gentleman has a 
valid point. 

Mr. Jeffries is recognized. 
Mr. JOHNSON. Thank you. 
Mr. BACHUS. I think that is what you were gong to ask. 
Mr. JOHNSON. Yes. 
Mr. JEFFRIES. Thank you, Mr. Chair, and thank you, Representa-

tive Johnson. 
Mr. Kovacs, with respect to your testimony and your presence 

here today, it is my recollection that the Chairman of the Judiciary 
Committee in his opening statements characterized consent decrees 
as a deal under the cover of litigation. Do you recall that state-
ment? 

Mr. KOVACS. I think you should just have the record read back, 
but I do not recall that. 

Mr. JEFFRIES. Do you think that the consent decree phenomenon, 
as you understand it, is properly characterized as deals under the 
cover of litigation? 

Mr. KOVACS. In our report, we did not make any accusations at 
all about anyone. We did not call it collusion. What we said was 
that you have a process which eliminates—— 

Mr. JEFFRIES. Okay, reclaiming my time. Notice and trans-
parency. 

Mr. KOVACS [continuing]. Eliminates—— 
Mr. JEFFRIES. Reclaiming my time. 
With respect to the allegation that what the consent decree ex-

plosion represents is collusion between regulated Federal agencies 
and plaintiffs who sue those agencies, is collusion a fair character-
ization of what is going on? 

Mr. KOVACS. We have never characterized this as collusion. The 
first time I heard of the word ‘‘collusion’’ was when I read some tes-
timony that was submitted by Mr. Walke. Prior to that time, we 
had not used the word and it is not in the report. And so that 
should be made very clear. 

What we are talking about is a hole in the process whereby 
the—— 

Mr. JEFFRIES. Okay, reclaiming my time. 
With respect to your report, now this legislation is designed to 

cover consent decrees in multiple areas. Is that correct? 
Mr. KOVACS. It covers agencies, yes. 
Mr. JEFFRIES. Right. There is no limitation on the Environmental 

Protection Agency. Correct? 
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Mr. KOVACS. It covers Federal agencies. 
Mr. JEFFRIES. Okay. Now, does your report provide evidence of 

issues with consent decrees in any other area than in the area re-
lated to environmental regulations? It is a yes or no question. 

Mr. KOVACS. Yes. 
Mr. JEFFRIES. It does provide evidence. 
Mr. KOVACS. Yes. 
Mr. JEFFRIES. Beyond the environmental area. 
Mr. KOVACS. Well, the first case that moved out of the environ-

mental area was a consumer case on the Food Safety Moderniza-
tion Act and rather than being pivoted—resting on a citizen suit 
in an environmental statute, it rested on section 706 of the—— 

Mr. JEFFRIES. The 71 cases that you document where there were 
consent decrees, those 71 cases were in what area? 

Mr. KOVACS. Fish and wildlife, forests, land management, air, 
water, Chesapeake Bay, food safety. So it was a broader group than 
just—— 

Mr. JEFFRIES. So essentially it was in the environmental area 
plus one food safety case that you mentioned. 

Now, let me ask you this. Do you think that in the absence of 
any evidence in other areas, is it prudent for this Committee to 
move forward with legislation that would cover consent decrees, for 
instance, in the area of antitrust? 

Mr. KOVACS. Congressman, we have a right to transparency as 
American citizens. We have a right to know when our Government 
is not obeying the law. We have a right to—— 

Mr. JEFFRIES. Okay, reclaiming my time. 
You have got no evidence of consent decree problems in the anti-

trust area. Correct? 
Mr. KOVACS. We did not do the report—we did the report for the 

consent decrees that we found where there was no transparency, 
and every one we found was put in the report. There was reference 
that we somehow—— 

Mr. JEFFRIES. Reclaiming my time. 
No evidence—— 
Mr. KOVACS. We did not—— 
Mr. JEFFRIES. Reclaiming my time. 
No evidence of consent decree problems in the area of civil rights, 

even though this legislation would affect it. Correct? 
Mr. KOVACS. That was not the purpose of the study. The terms 

of the study were specifically put in the cover of the study and 
what it was that we covered. 

Mr. JEFFRIES. Reclaiming my time. 
No evidence of consent decree problems in the area of voting 

rights, even though voting rights consent decrees would be covered 
by this legislation. Correct? 

Mr. KOVACS. We did not look at voting rights. When you have 
private parties versus private parties, they would not have been 
covered by the report under any circumstances. 

Mr. JEFFRIES. Right, but it will be covered by this legislation. 
Correct? 

Mr. KOVACS. If large segments of the country that had standing 
to sue and were injured, it would cover them, yes. What we are 
talking about is giving some notice to people who have constitu-
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tional standing and have been harmed. If they have been harmed, 
they should have notice, and if they have been given notice, then 
they should have a right not to intervene but at least to have the 
court hear why they have been injured. This is about transparency 
and it is about the right to intervene if you are injured. 

Mr. JEFFRIES. One last question. 
Mr. BACHUS. And your time has expired, but I am going to let 

you go on. 
Mr. JEFFRIES. Okay, thank you, Mr. Chair. 
One last question. Even though this legislation will cover the 

consent decrees in the area of disability or employment discrimina-
tion or voting rights, which I believe I mentioned, your study is 
narrowly focused on 71 particular instances, but is being presented 
today as evidence to support legislation that would cover a wide 
range of areas under Federal jurisdiction with respect to agencies. 
Is that right? 

Mr. KOVACS. There is so much secrecy in Government in how it 
handles lawsuits, whether it be these cases or the judgment fund 
or anything else, that spending 18 months to try to find out when 
our Government was sued and when they went into a settlement 
without public notice is a very difficult process. That is something 
the agencies should be doing. That is something we have asked for, 
and there is no reason why a Federal agency should not inform the 
Congress that they have been sued X number of times and that 
they have paid attorney’s fees and that they were in the wrong and 
that they agreed to do something. The American public have a 
right to know. All we are talking about is a right to know that they 
are being sued, a right to know that they are going to go into a 
consent decree and change the rights of the American people, and 
a right, if we are one of the injured parties, to intervene in that 
case. 

I do not think asking for those basic rights is something that 
should be so debated in this Committee. This is a basic right to 
know what our Government is doing, and this is all we are asking. 
I do not know why this is such a debate. 

Mr. JEFFRIES. Thank you very much for that extended statement. 
Mr. BACHUS. Thank you. 
At this point, we will go into a second round of questioning, and 

I actually had started out and had consumed 2 minutes of time. So 
we have the clock. We will put 3 minutes on. I would like to con-
tinue with my line of questioning and then other Members are 
going to be offered a second round of questioning. 

I think Mr. Jeffries brought up the Chairman of the full Commit-
tee’s remark where what he said was: far too often costly new regu-
lations are issued directly under the authority of consent decrees 
and settlement agreements to force Federal agencies to issue new 
rules. Regulators often cooperate with pro-regulatory organizations 
to advance their mutual agendas in this way. The technique used 
is simple: an organization that wants new regulations alleges that 
an agency has violated a duty to declare new rules. The agency and 
the plaintiff work out a deal under the cover of litigation. The deal 
puts the agency under judicially backed deadlines to issue the rule. 
These deadlines often give the public and even States that co-ad-
minister regulations little opportunity comment on proposed rules. 
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So with that having been said—and it said those to be regulated 
frequently do not know about these deals until the plaintiff’s com-
plaints and proposed decrees or settlements are filed in court. 

Mr. Easterly, let me ask you this question. Chairman Goodlatte 
said: these deadlines often give the public and even States that co- 
administer regulations little opportunity to comment on proposed 
rules. Do you find that to be true? 

Mr. EASTERLY. Yes, we do. The amount of time it takes to pre-
pare competent technical comments is not small. In many cases— 
if I had more time, I would get my notes out and tell you, but we 
wind up with abbreviated public comment periods and neither can 
we get in all the information we would like to get in and then EPA 
does not have, because they have an abbreviated schedule to issue 
the final rule, time to properly consider and respond to those com-
ments. 

Mr. BACHUS. Thank you. 
And I would say to my colleagues you have talked about people 

that have no interest being able to intervene. Mr. Collins drafted 
this legislation to say if they have constitutional standing, which 
means they have to prove to the court that under the Constitution 
they have the right to be informed of the negotiations. And we do 
not do away with the constitutional—they still have to meet the 
dictates of the Constitution. 

Mr. Easterly, I was talking about that most of these cases or a 
heavy number of them go into the District of Columbia or the 
Northern District of California. Do you think those courts are well 
positioned to grasp and account for the needs of State co-regulators 
all across the country if the States are shut out of the litigation 
and consent decrees or settlement negotiations in those courts? 

Mr. EASTERLY. I am not a lawyer. I am an engineer. 
We are used to dealing with the D.C. Circuit because the Clean 

Air Act requires most, but not all, Clean Air Act suits to be filed 
in the D.C. Circuit. We were absolutely caught flat-footed when a 
case out of California—and it probably was the Northern District. 
I told you I am not a lawyer—required EPA to act on our Visibility 
SIP’s and the fact that they were not done because we were wait-
ing for other things. We did not see that coming and we were not 
there. 

Mr. BACHUS. All right. Thank you. 
I am going to yield to Mr. Collins the balance of my time. He has 

been, I think, quite effective. My time has expired, but I will yield 
every bit of that expired time to you. 

Mr. Johnson? 
Mr. JOHNSON. Thank you. 
Mr. Kovacs, have you ever heard of the Competitive Enterprise 

Institute? 
Mr. KOVACS. Certainly. 
Mr. JOHNSON. And you make reference to the Competitive Enter-

prise Institute in your written statement to this Committee. Is that 
correct? 

Mr. KOVACS. Could you tell me what page? 
Mr. JOHNSON. Page 1. 
Mr. KOVACS. Oh, okay. We recognized they had done some re-

search for us. 
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Mr. JOHNSON. Okay. And are you familiar with Koch Industries 
and the Koch Foundations? 

Mr. KOVACS. Actually I have heard of them, but I have very little 
knowledge of them. 

Mr. JOHNSON. Are you aware that the Competitive Enterprise In-
stitute received more than $700,000 from various Koch brothers af-
filiated organizations? 

Mr. KOVACS. I have no knowledge of that. 
Mr. JOHNSON. If that were true, do you think that such contribu-

tions could influence the policies of the Competitive Enterprise In-
stitute? 

Mr. KOVACS. Well, first of all, even you do not know—I do not 
know. Maybe you know it. So I do not know that it is true, and 
I am not going to guess about something I do not know. 

Mr. JOHNSON. Well, I am just asking you assuming that the Koch 
brothers have contributed more than $700,000 to the Competitive 
Enterprise Institute, is it not logical to think that they would have 
some influence on the results of the research that that entity pro-
duced, which you are relying upon today? 

Mr. KOVACS. Well, first of all, Congressman, with—— 
Mr. JOHNSON. Is that a—if you could answer yes or no, and then 

I will allow you to explain. 
Mr. KOVACS. No. They would have no influence on this. 
Mr. JOHNSON. The $700,000 would not matter? 
Mr. KOVACS. They would have no influence. We hired one specific 

person who was able to do—let me just be really clear. This one 
person did a word search of the Federal Register to pick up certain 
pieces of litigation as a means of checking what we found in our 
legal search. So the search went on two ways. One was we pro-
duced it from LexisNexus, Westlaw, PACER, and we assembled it, 
and then we asked one simple thing. We knew that there were 
some reports out—— 

Mr. JOHNSON. So you are going far afield of my question. 
Mr. KOVACS. No. I am telling you how the report was done—— 
Mr. JOHNSON. I am just asking whether or not you think that the 

$700,000 from the Koch brothers had any influence. 
Mr. KOVACS. I know in this instance in this report, it had none. 

I personally supervised this report. 
Mr. JOHNSON. Thank you, thank you, thank you. 
What is your stance? Let us see. You are the Senior Vice Presi-

dent for Environmental, Technical & Regulatory Affairs at the U.S. 
Chamber of Commerce. What is your view on the issue of global 
warming? 

Mr. KOVACS. I think I spent a long time with Mr. Cohen on that 
issue. And we have been, over the years, very active in promoting 
alternative technologies, energy—— 

Mr. JOHNSON. Well, do you believe that climate change actually 
exists? 

Mr. KOVACS. We have pushed as many forms of technology, en-
ergy efficiency, and other ways in which to minimize electric use 
as any institution in this city. Years before the environmentalists 
picked up energy efficiency or alternative technologies, we were 
lobbying the Bush administration to move in that direction. We 
were the organization that pushed the energy savings performance 
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contracts literally from an inception into being one of the smartest 
ways in which to reduce energy. So I will put on the record against 
anyone’s record on that issue. 

Mr. JOHNSON. Okay. All right. Thank you, sir. 
Mr. Walke, is it not a fact that this legislation would give the 

Koch brothers and their industries a right to intervene in any regu-
latory action that could be brought, given their interest in the en-
ergy field? Is that not correct? 

Mr. WALKE. Yes, Congressman, I believe it is. The breadth of the 
language in the bill is astonishing and would allow a really unlim-
ited array of business interests, whether they be the Koch brothers 
or others, to intervene. It is clear that the Koch brothers systematic 
anti-regulatory agenda is evidenced by the very interesting struc-
ture of this bill and also evidenced by really kind of the open ad-
mission to how the Chamber went about doing its report. It was 
not looking for impropriety. It was looking for Internet searches of 
settlements in one particular area of the law where the Chamber 
has historically been highly opposed in court and in Congress and 
that is environmental protection. So that speaks for itself that this 
has been driven by an anti-enforcement agenda which we see the 
Koch brothers devoted to with very high dollar support for groups 
that share its ideological agenda. 

Mr. JOHNSON. Thank you. 
Mr. BACHUS. Wow. Before I recognize Mr. Collins, you know, I 

think it is very important for Members not to impugn the honesty 
or the character of other Members or witnesses. And I am not say-
ing that anyone did that. 

I will say that Mr. Easterly referred to that he was entertained 
in an exotic location with ALEC, which kind of brought my an-
tenna up. And for the record, we are all enjoying the exotic location 
of where that hearing was located. It was Washington, D.C. So I 
am so glad that I get to work in an exotic location. 

Mr. JOHNSON. We do have some exotic locations in Washington, 
D.C. 

Mr. BACHUS. Truly, the beach, the sun, the lack of humidity. 
Mr. JOHNSON. The beautiful Chesapeake Bay is a great spot to 

go and fish. 
Mr. BACHUS. We have got to work even though we are in the 

midst of a resort. 
Mr. Collins? 
Mr. COLLINS. Thank you, Mr. Chairman. 
I just want to follow up briefly on that last question. This pro-

vides an ability for those who have constitutional standing to come 
forward and be a part of this, and it also has to prove that it has 
standing with the court. It also has to prove the Government was 
not representing its interest. So that would affect anyone, including 
the aforementioned Koch brothers to be a part if they meet con-
stitutional guidelines. Is that not true, Mr. Walke? You said yes 
just a second ago. I just want to confirm it. 

Mr. WALKE. That is true. 
Mr. COLLINS. Thank you. 
I yield back, Mr. Chairman. 
Mr. BACHUS. Actually you have been recognized for your 5 min-

utes. Oh, you are through? Okay. 



174 

Mr. Jeffries, you will have the last opportunity for questions. 
Mr. JEFFRIES. Thank you, Mr. Chair. 
Mr. Kovacs, am I correct that it is your testimony that there is 

no evidence of collusion between plaintiffs initiating these litiga-
tions that result in consent decrees and Federal regulatory agen-
cies? 

Mr. KOVACS. We did not even look for collusion. The first time 
that word was ever brought up was today. The purpose of the study 
was to literally do a search, a legal search, to find out how many 
of these cases existed, and that search got started by the very sim-
ple fact that at a prior hearing, one of the other sides said, well, 
there are very few of these. There are only a handful. And we 
asked the very simple question, how many. And then we started 
hearing—— 

Mr. JEFFRIES. Thank you. No. I asked the question simply be-
cause in public comments that have been made by Members of this 
body not necessarily present here today in support of this legisla-
tion, the allegation has been made that the problem the legislation 
seeks to address relates to back room deals or collusion or con-
spiracy that has taken place to undermine the capacity of Amer-
ican citizens or others to be involved in the rulemaking that takes 
place at these Federal agencies. But I am thankful that you are 
saying that that is not a position that you agree with. 

Now, would you take the position that under the Obama admin-
istration there has been an explosion of consent decrees, unlike in 
previous Administrations? 

Mr. KOVACS. Well, look, consent decrees have been going on— 
these types of agreements. And we would argue that when the 
business community does it—they should not do it any more than 
the environmental community. We have a problem with the process 
because we think that transparency should be in the process. 

During the Reagan administration, Attorney General Meese out-
lawed the process with a very strong memorandum which has later 
been morphed into some administrative language in the CFR, but 
it really does not do anything. The old Meese one is gone. 

The records only go back, just so you know, only to 1995. So that 
was the best we could do. And using computers to find them what 
we were able to do using just the Clean Air act, is it seemed that 
it was around 20 to 30 bopping around Bush, Clinton, then—— 

Mr. JEFFRIES. Well, thank you. I am familiar with the process. 
Mr. KOVACS. Then in Obama it went up to around 60. So it dou-

bled or tripled. 
Mr. JEFFRIES. Now, let me ask a question about consent decrees 

just so that we have it in the record. Consent decrees are essen-
tially settlement agreements backed by a judgment. Correct? 

Mr. KOVACS. That is correct. 
Mr. JEFFRIES. In other words, those consent decrees are judicially 

approved. Is that correct? 
Mr. KOVACS. That is correct. 
Mr. JEFFRIES. So there really is no back room deal. This is a 

courtroom agreement. Correct? 
Mr. KOVACS. Well, that is exactly where the problem comes in, 

and this is why we are so concerned because in so many of these 
what we would call ‘‘deadline cases,’’ the real concern is how you 
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set the schedule. It is not really an administrative decision there. 
It is really a discretionary decision because that is how the rule is 
going to be put into effect and that is how they are going to deter-
mine what they are going to do. 

Mr. JEFFRIES. Now, there has been some reference to our con-
stitutional fabric, including in testimony that you previously gave 
as it relates to what our citizens should be legitimately demanding 
from the Federal Government. Now, consistent with that constitu-
tional fabric, am I correct that under Article 3 of the Constitution, 
the Federal courts have the authority to interpret the law? Is that 
a fair statement? 

Mr. KOVACS. Actually if you are talking about the Federal courts 
and you are talking about how we are structuring it here, the Fed-
eral courts are courts of limited jurisdiction, and the jurisdiction 
that they have comes from Congress. Right now—and this is—— 

Mr. JEFFRIES. So you do not believe that the Federal courts have 
jurisdiction as it relates to Federal agency regulation? 

Mr. KOVACS. Pardon? 
Mr. JEFFRIES. You do not believe that Federal courts have juris-

diction as it relates to how to interpret regulations that Federal 
agencies have issued or should issue pursuant to congressional 
statute? 

Mr. KOVACS. When a case is before the Federal court, they cer-
tainly have the constitutional authority to interpret the law and to 
interpret the regulations. The difficulty that you have with these 
consent decrees is the court is treating these the same as it would 
treat a private party. For example, if you and I had a contractual 
dispute and we came to a settlement agreement, we would just file 
that with the court, get a consent decree, and it would be enforce-
able by the both of us. 

Mr. JEFFRIES. Let me reclaim the balance—— 
Mr. KOVACS. Because I think this—— 
Mr. JEFFRIES. Let me just reclaim the balance of my time. I want 

to give Mr. Walke an opportunity to respond to that statement that 
was made. 

Mr. WALKE. Sure. I direct your attention to page 17 of my writ-
ten testimony. You know, the Chamber report resorted to some eye-
brow raising language for me impugning the Federal courts, accus-
ing them of ‘‘rubber stamping agreements between Federal agen-
cies and outside plaintiffs.’’ And I just think it is unsubstantiated 
in the report, first of all, but it is kind of of the same flavor that 
permeates their indictment of Congress for passing these laws that 
give citizens the right to hold Government accountable and courts 
rubber stamping them. 

You know, everyone seems to bear a lot of fault except for the 
industry parties that want to get into these settlements and pre-
vent the law from being enforced. I mean, this is what this is 
about. It is not about transparency. EPA has started putting up 
their notices of lawsuits on the Web. I think they were late coming 
to that. I actually agree with Mr. Kovacs about that. We should 
have transparency. We should not have obstruction of law enforce-
ment, and that is what this bill does. 

Mr. JEFFRIES. Thank you, Mr. Chair. I know my time has ex-
pired. 
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Mr. BACHUS. Thank you. We appreciate our witnesses’ testimony 
today. 

Members now have the right to introduce into the record any 
matter they would like to. And I have dusted off an old Law Re-
view article that I am familiar with since I wrote it. It is called 
‘‘Federal Policy Responses to the Predicament of Municipal Fi-
nance.’’ And it was again published recently in the Cumberland 
Law Review under the title of the ‘‘Jefferson County Sewer Deba-
cle: A Case Study in Law, Public Policy, Municipal Finance.’’ 

Now, there were many reasons for the largest municipal bank-
ruptcy in the history of this country since Orange County, Cali-
fornia. One of the contributors to that was a consent settlement 
that pretty universally went beyond EPA dictates and environ-
mental dictates. It was made between the county and environ-
mental groups and resulted in about a $4 billion expenditure and 
what would have complied would have been about a $2.5 billion ex-
penditure and resulted in bondholders, some of which were—Cali-
fornia held some of those bonds. Teacher retirement boards in 20 
different States lost their money. 

And I am certainly not saying that that was the sole cause. 
There were numerous causes including dishonesty, waste, incom-
petence, structure of the government, but the consent settlement 
certainly played a major role in it. There were a lot of people that 
were not at the table that got hurt as a result of that. 

So without objection, I would like to introduce that Law Review 
article. 

[The information referred to follows:] 
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Mr. BACHUS. But I do want to say I am not trying to simplify 
it. I am not trying to say that that was the sole reason, but it obvi-
ously was a contributing factor. But the county had failed to prop-
erly clean up their waste, and so I am not accusing those who 
brought the suit of any animus. But there were some unintended 
consequences of consent settlement. 
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And I am not saying this legislation would have solved that, but 
I am saying that if more people had been at the table and more 
time and thought had been taken, we could have avoided what was 
a debacle. 

This concludes today’s hearing. Thanks to all of our witnesses for 
attending. 

Without objection, all Members will have 5 legislative days to 
submit additional written questions for the witnesses or additional 
materials for the record. 

We now have a whole lot cleaner rivers and streams in Bir-
mingham, Alabama too. 

This hearing is adjourned. 
[Whereupon, at 12:11 p.m., the Subcommittee was adjourned.] 
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