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LEGAL WORKFORCE ACT

THURSDAY, MAY 16, 2013

HoOUSE OF REPRESENTATIVES
SUBCOMMITTEE ON IMMIGRATION AND BORDER SECURITY
COMMITTEE ON THE JUDICIARY
Washington, DC.

The Subcommittee met, pursuant to call, at 10:16 a.m., in room
2141, Rayburn House Office Building, the Honorable Trey Gowdy
(Chairman of the Subcommittee) presiding.

Present: Representatives Gowdy, Poe, Smith, King, Jordan,
émodei, Holding, Goodlatte, Lofgren, Jackson Lee, Gutierrez and

arcia.

Staff Present: (Majority) Andrea Loving, Counsel;, Graham
Owens, Clerk; and (Minority) Tom Jawetz, Counsel.

Mr. GowDy. We will now move to our legislative hearing on H.R.
1772, the “Legal Workforce Act.”

The Subcommittee on Immigration and Border Security will
come to order. Without objection, the Chair is still authorized to de-
clare recesses of the Committee at any time.

We welcome all of our witnesses. I will introduce our witnesses
properly here in just a moment, but for now I will recognize myself
for a brief opening statement.

Today this Subcommittee holds legislative hearings on bills that
can, if implemented, substantially affect U.S. Immigration policy in
a positive way. The first hearing is on H.R. 1772, the “Legal Work-
force Act,” which requires all U.S. employers to use E-Verify to
verify the work eligibility of their employees.

Because the desire for employment is one of the—if not the—
largest incentives for illegal immigration to the United States, we
must help ensure employers have appropriate and workable tools
to verify a legal workforce.

I know Chairman Goodlatte and past-Chairman Smith and oth-
ers have worked tirelessly on this issue, and I am pleased to yield
the remainder of my time to the gentleman from Texas, the past
Chairman, Mr. Smith.

Mr. SMITH. Thank you, Mr. Chairman. And I very much appre-
ciate your yielding me your time.

The Legal Workforce Act is bipartisan legislation that shuts off
the jobs magnet attracting illegal immigrants to the United States.
The bill expands the E-Verify system and makes it mandatory for
all U.S. employers. Twenty-three million Americans are unem-
ployed or underemployed. Meanwhile 7 million people are working
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in the United States illegally. These jobs should go to American
citizens and legal workers.

H.R. 1772 could open up millions of jobs for unemployed Ameri-
cans by requiring all employers to use E-Verify. The E-Verify sys-
tem is quick and effective, confirming 99.7 percent of work-eligible
employees. Recent data shows that approximately 451,000 Amer-
ican employers voluntarily use E-Verify, and an average of 1,600
new businesses sign up each week. The program is free, quick and
easy to use. In fact, this Subcommittee heard testimony in Feb-
ruary from the Department of Homeland Security that E-Verify can
now be used by smartphones.

You have to show your Social Security number to visit the doctor,
go to the bank or buy a home. It makes sense that businesses
would use the same identification to ensure they have a legal work-
force by checking the legal status of their employees.

The Legal Workforce Act requires that all U.S. employers use E-
Verify to check the work eligibility of new hires in the U.S. The
verification is phased in depending on the size of the employer’s
business; up to 2 years, for example, to provide additional time for
smaller businesses and agriculture.

H.R. 1772 balances immigration enforcement priorities and le-
gitimate employer concerns. It gives employers a workable system
under which they cannot be held liable if they use the system in
good faith. The bill prevents the patchwork of State E-Verify laws,
but retains the ability of States and localities to condition business
licenses on the use of E-Verify. In addition, H.R. 1772 allows States
to enforce the Federal E-Verify requirement if the Federal Govern-
ment fails do so.

The Legal Workforce Act increases penalties on employers who
knowingly violate the requirements of E-Verify, and imposes crimi-
nal penalties on employers and employees who engage in or facili-
tate identity theft.

The Dbill creates a fully electronic employment eligibility
verification system, and it allows employers to voluntarily check
their current workforce if done in a nondiscriminatory manner.

Furthermore, the Legal Workforce Act gives USCIS additional
tools to help prevent identity theft. For example the bill allows in-
dividuals to lock their own Social Security number so that it cannot
be used by imposters to verify work eligibility. The legislation also
allows parents to lock the Social Security number of their minor
child to prevent identity theft, and if a Social Security number
shows unusual multiple uses, the Social Security Administration
locks the number for employment verification purposes and notifies
the owner that their personal information may be compromised.

Studies by Westat on error rates in the cost of E-Verify have
been mentioned at prior hearings. That study utilized old data and
failed to address the provisions aimed at preventing identity theft
that I mentioned above and which are in the bill today.

In regard to cost this Subcommittee heard testimony earlier this
year that discredited the study because it amplifies higher num-
bers by 25 percent by counting internal promotions and transfers.
Many of these critics fail to point out that other studies reveal that
three-quarters of employers stated that the cost of using E-Verify
is zero.
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Equally important, the American people support E-Verify. A
2011 Rasmussen poll found that 82 percent of likely voters “think
businesses should be required to use the Federal Government’s E-
Verify system to determine if a potential employee is in the country
legally.”

Unfortunately many States do not enforce their own E-Verify
laws, and others only apply E-Verify in a very limited way. The
Legal Workforce Act will help ensure that employers from every
State are on an equal footing when it comes to hiring employees.
This bill is a commonsense approach to deterring illegal workers
that could open up millions of jobs for unemployed and under-
employed Americans.

Thank you, Mr. Chairman. I yield back.

Mr. Gowpy. I thank the gentlemen from Texas.

The Chair would now recognize the gentlelady from California,
the Ranking Member of the Subcommittee, Ms. Lofgren.

Ms. LOFGREN. Thank you, Mr. Chairman.

Few issues have received as much attention before this Sub-
committee in recent years as E-Verify. In the last Congress we held
three hearings on the electronic employment eligibility verification
system, and the Committee marked up the Legal Workforce Act. In
this Congress we have already held one hearing on E-Verify and
will today examine Congressman Smith’s new version of the Legal
Workforce Act.

At the outset let me note that the new version of the bill we are
considering today contains several improvements over the version
offered in the last Congress, and I want to recognize the bill’s spon-
sor for responding to some of the concerns raised at that time. For
instance, when we marked up the Legal Workforce Act in the 112th
Congress, the bill exempted returning seasonal farm workers from
having to be verified upon hire. This gigantic loophole came under
attack from all sides. From the right it was attacked as amnesty;
from the left it was attacked as an admission that E-Verify alone
would destroy our agricultural industry and the millions of jobs
held by U.S. workers that are supported by that industry. The
Committee struck this provision from the bill during markup, and
I am glad to see it is omitted from this version.

The bill in the last Congress also created new criminal penalties
for unlawful conduct that were excessive and wasteful. In addition
to imposing multiple mandatory minimum prison terms, the bill
made it a felony punishable by up to 15 years in prison for a per-
son to use a Social Security number that did not belong to him or
her during the employment verification process. Although this
version of the bill still creates one mandatory minimum prison
term, it contains a number of improvements in the criminal provi-
sions pertaining to fraud and misuse of documents.

And finally this version contains some changes designed to make
E-Verify a little less unworkable for the Social Security Adminis-
tration, which obviously serves a number of other critically impor-
tant functions.

Having said that, today’s bill still contains several of the greatest
flaws of the bill we considered in the last Congress. It continues
to provide no meaningful due process protections for authorized
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workers, including U.S. citizens, who may lose their jobs because
of erroneous final nonconfirmations.

The idea that Americans and authorized immigrants will lose
their jobs as a result of this bill is not simply theoretical. Although
we know that the government continues to work hard to reduce
error rates in E-Verify, errors absolutely still exist. Under this bill
people would lose their jobs and become effectively unemployable
for an indeterminate length of time because of such government er-
rors, and they would have no meaningful recourse.

The bill also provides no penalties at all for employers who vio-
late the requirement that they inform an employee about a ten-
tative nonconfirmation and give that employee an opportunity to
contest the ETNC. The absence of any consequence renders the no-
tice requirement completely toothless.

But let me take a step back, because although I welcome the op-
portunity to discuss how to discuss how to design an effective and
fair E-Verify system, I believe it is clear that we can only do that
together with other necessary forums to our broken immigration
system.

We could design the best E-Verify system imaginable, a system
that is easy to use, 100 percent accurate, and available at virtually
no cost to big and small businesses alike. But if we impose that
system nationwide and did nothing to fix our immigration system,
the consequences would be disastrous.

I won’t belabor the point because the issues are so familiar to
Members of this Subcommittee, and we have witnesses who are
prepared to testify. I will simply say that without top-to-bottom re-
form of our immigration laws, expanding E-Verify would devastate
the agricultural economy, resulting in closed farms, a less secure
America, and the mass offshoring of millions of U.S. jobs, including
the upstream and downstream jobs that are created and supported
by our agricultural industry.

Expanding E-Verify without more would also cost the govern-
ment significant tax revenues. In 2008, the Congressional Budget
Office and the Joint Committee on Taxation concluded that manda-
tory E-Verify in Representative Health Shuler’s SAVE Act would
decrease Federal revenues by $17.3 billion over a 10-year period.
Those offices determined that expanding E-Verify in an economy
with this significant undocumented workforce and no way to pro-
vide for a legal workforce would drive employers and workers off
the books and into the underground economy. The end result would
be lost tax revenues and depressed wages and working conditions
for all workers, including U.S. workers.

I believe firmly that E-Verify must play an important role in
helping to fix our immigration system, so I appreciate the proposal
by Representative Smith. I thank Chairman Goodlatte and Chair-
man Gowdy for the opportunity to discuss this today. I think we
have further work to do, but I look forward to the testimony of the
witnesses, and I yield back.

Thank you, Mr. Chairman.

Mr. Gowpy. I thank the gentlelady from California.

The Chair would now recognize the gentlemen from Michigan,
the Ranking Member of the full Committee, Mr. Conyers.

Mr. CoNYERS. Thank you, Mr. Chairman.
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This is an important hearing, and we know that everybody’s cur-
rently focused on the Senate Judiciary’s markup of S. 744, and that
is why we are encouraged by the ongoing efforts by Members on
both sides of the aisle to forge an agreement on an immigration re-
form bill in the House. That is why the U.S. Chamber of Commerce
and AFL-CIO were able to come together to forge an historic agree-
ment regarding a future temporary guestworker proposal. It is why
all of the major agricultural producers amazingly, including the
American Farm Bureau and United Farm Workers, joined together
to back changes to our agricultural guestworker program.

So I agree that we must talk about E-Verify because it will be
an important component of comprehensive immigration reform, but
when we do so, we need to recognize the dangers that American
workers would face if we were to make E-Verify mandatory for all
employers without fixing our immigration system. I think it is im-
portant whenever we talk about E-Verify to talk about the real-
world actualities.

Sometimes we hear people say that E-Verify will help American
workers because every time an undocumented immigrant is denied
a job, an unemployed American will get hired. That is a simple, an
appealing proposition, but is probably not correct. Immigrants often
fill critical gaps in our own workforce. Even in this difficult econ-
omy, there are entire industries that rely upon undocumented im-
migrants because there just aren’t enough Americans around will-
ing to do the work.

Just look at how mandatory E-Verify would affect agriculture.
Fifty to seventy-five percent of farm workers are undocumented.
Losing these workers would obviously be devastating. Fruits and
vegetables would rot in fields, and American farms would go under,
and we would see a mass offshoring of jobs, including millions of
upstream and downstream American jobs supported by agriculture.

An earlier witness at a hearing testified that some farms could
survive by shifting to different crops. Now, that is really one for the
books, crops that are not labor intensive. The majority of all lettuce
in this country apparently comes from one county in California.
Lettuce farmers may well be able to find a different crop to grow,
but let us be clear about what it means. Virtually all our lettuce
from now will be imported from another country. The same is true
for tomatoes, flowers, strawberries. The list goes on and on.

I look forward to hearing from our distinguished witnesses, and
I hope they will comment on some of my observations. We need to
understand the strengths and weaknesses of the Smith legislative
proposal, and in doing so I hope that they each take some time to
talk about whether they think it would be a good or bad thing for
America and our workers if Congress made E-Verify mandatory na-
tionwide without simultaneously fixing our broken immigration
system.

So we talk about, I conclude, comprehensive reform: One, 11 mil-
lion people on the path to an earned legal status; two, and most
importantly, modernizing the flow of future immigrants so it works
for both businesses and families; and three, improved enforcement,
including E-Verify, but not on its own.

Thank you, Mr. Chairman for allowing my statement.

Mr. Gowpy. I thank the gentleman from Michigan.
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Without objection, all the Members’ opening statements will be
made part of the record.
[The prepared statement of Mr. Smith follows:]

Prepared Statement of the Honorable Lamar Smith, a Representative in
Congress from the State of Texas, and Member, Subcommittee on Immi-
gration and Border Security

The Legal Workforceq Act is bipartisan legislation that shuts off the jobs magnet
attracting illegal immigrants to the United States. The bill expands the E-Verify
system and makes it mandatory for all U.S. employers.

Twenty-three million Americans are unemployed or under employed. Meanwhile,
seven million people are working in the United States illegally. These jobs should
go to American citizens and legal workers.

H.R. 1772 could open up millions of jobs for unemployed Americans by requiring
all employers to use E-Verify. The E-Verify system is quick and effective, confirming
99.7% of work-eligible employees. Recent data shows that approximately 451,000
American employers voluntarily use E-Verify and an average of 1,600 new busi-
nesses sign up each week.

The program is free, quick and easy to use. In fact, this subcommittee heard testi-
mony in February from the Department of Homeland Security that E-Verify can
now be used via smart phones.

You have to show your Social Security Number to visit the doctor, go to the bank,
or buy a home. It makes sense that businesses would use the same identification
to ensure they have a legal workforce by checking the legal status of their employ-
ees.

The Legal Workforce Act requires that all U.S. employers use E-Verify to check
the work eligibility of new hires in the U.S. The verification is phased-in depending
on the size of the employer’s business—up to two years to provide additional time
for smaller businesses and agriculture.

H.R. 1772 balances immigration enforcement priorities and legitimate employer
concerns. It gives employers a workable system under which they cannot be held
liable if they use the system in good faith.

The bill prevents a patchwork of State E-Verify laws but retains the ability of
states and localities to condition business licenses on the use of E-Verify. In addi-
tion, H.R. 1772 allows states to enforce the federal E-Verify requirement if the fed-
eral government fails to do so.

The Legal Workforce Act increases penalties on employers who knowingly violate
the requirements of E-Verify and imposes criminal penalties on employers and em-
ployees who engage in or facilitate identity theft. The bill creates a fully electronic
employment eligibility verification system. And it allows employers to voluntarily
check their current workforce if done in a non-discriminatory manner.

Furthermore, the Legal Workforce Act gives USCIS additional tools to help pre-
vent identity theft. For example, the bill allows individuals to lock their own Social
Security Number so that it cannot be used by imposters to verify work eligibility.
The legislation also allows parents to lock the Social Security Number of their minor
child to prevent identity theft. And if a Social Security Number shows unusual mul-
tiple uses, the Social Security Administration locks the number for employment
verification purposes and notifies the owner that their personal information may be
compromised.

Studies by Westat on error rates and the cost of E-Verify have been mentioned
at prior hearings. That study utilized old data and failed to address the provisions
aimed at preventing identity theft that I mentioned above and which are in the bill
today. In regard to cost, this subcommittee heard testimony earlier this year that
discredited the study because it amplifies hire numbers by 25% by counting internal
promotions and transfers. Many of these critics fail to point out that other studies
reveal that three-quarters of employers stated the cost of using E-Verify is zero ($0).

Equally important, the American people support E-Verify. A 2011 Rasmussen poll
found that 82% of likely voters “think businesses should be required to use the fed-
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eral government’s E-Verify system to determine if a potential employee is in the
country legally.”

Unfortunately, many states do not enforce their own E-Verify laws and others
only apply E-Verify in a very limited way. The Legal Workforce Act will help ensure
that employers from every state are on equal footing when it comes to hiring em-
ployees.

This bill is a common sense approach to deterring illegal workers that could open
up millions of jobs for unemployed Americans.

[The prepared statement of Ms. Lofgren follows]:

Prepared Statement of the Honorable Zoe Lofgren, a Representative in
Congress from the State of California, and Ranking Member, Sub-
committee on Immigration and Border Security

Few issues have received as much attention before this Subcommittee in recent
years as E-Verify. Last Congress we held three hearings on the electronic employ-
ment eligibility verification system and the Committee marked up the Legal Work-
force Act. In this Congress we have already held one hearing on E-Verify and will
today examine Rep. Smith’s new version of the Legal Workforce Act.

At the outset, let me note that the version of the bill we are considering today
contains several improvements over the version offered in the last Congress and I
want to recognize the bill’s sponsor for responding to some of the concerns raised
at that time.

For instance, when we marked up the Legal Workforce Act in the 112th Congress,
the bill exempted returning seasonal farmworkers from having to be verified upon
hire. This giant loophole came under attack from all sides. From the right, it was
attacked as amnesty and from the left it was attacked as an admission that E-Verify
alone would destroy our agricultural industry and the millions of jobs held by U.S.
workers that are supported by that industry. The Committee struck this provision
from the bill during markup and I am glad to see it is omitted from this version.

The bill in the last Congress also created new criminal penalties for unlawful con-
duct that were both excessive and wasteful. In addition to imposing multiple man-
datory minimum prison terms, the bill made it a felony punishable by up to 15
years in prison for a person to use a social security number that did not belong to
him or her during the employment verification process. Although this version of the
bill still creates one mandatory minimum prison term, it contains a number of im-
provements to the criminal provisions pertaining to fraud and misuse of documents.

Finally, this version contains some changes designed to make E-Verify a bit less
workable for the Social Security Administration, which obviously serves a number
of other critically important function.

Having said that, today’s bill still contains several of the greatest flaws of the bill
we considered in the last Congress.

It continues to provide no meaningful due process protections for authorized work-
ers—including U.S. citizens—who lose their jobs because of erroneous final non-con-
firmations. The idea that Americans and authorized immigrants will lose their jobs
as a result of this bill is not simply theoretical. Although we know that the govern-
ment continues to work hard to reduce error rates in E-Verify, errors absolutely still
exist. Under this bill, people would lose their jobs and become effectively unemploy-
able for an indeterminate length of time because of such government errors and
they would have no meaningful recourse.

The bill also provides no penalties at all for employers who violate the require-
ment that they inform an employee about a tentative nonconfirmation and give that
employee an opportunity to contest the TNC. The absence of any consequences ren-
ders the notice requirement completely toothless.

But let me take a step back, because although I welcome the opportunity to dis-
cuss how to design an effective and fair E-Verify system, I believe it is clear that
we can only do that together with other necessary reforms to our broken immigra-
tion system. We could design the best E-Verify system imaginable—a system that
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is easy to use, 100% accurate, and available at virtually no cost to big and small
businesses alike. But if we imposed that system nationwide and did nothing to fix
our broken immigration system the consequences would be disastrous.

I will not belabor the point, because the issues are already so familiar to Members
of this Subcommittee and we have witnesses who are prepared to testify. I will say
simply that without top-to-bottom reform of our immigration laws, expanding E-
Verify would devastate the agricultural economy, resulting in closed farms, a less-
secure America, and the mass off-shoring of millions and millions of U.S. jobs, in-
cluding all of the upstream and downstream jobs that are created and supported
by our agriculture industry.

Expanding E-Verify without more would also cost the government significant tax
revenues. In 2008, the Congressional Budget Office and the Joint Committee on
Taxation concluded that mandatory E-Verify in Rep. Heath Shuler’s SAVE Act
would decrease federal revenues by $17.3 billion over a 10-year period. Those offices
determined that expanding E-Verify to an economy with a significant undocumented
workforce would drive employers and workers off-the-books and into the under-
ground economy.

The end result would be lost tax revenues and depressed wages and working con-
ditions for all workers, including U.S. workers.

I believe firmly that E-Verify must play an important role in helping to fix our
immigration system, so I appreciate the proposal by Rep. Smith and I thank Chair-
man Goodlatte and Chairman Gowdy for the opportunity to discuss this today.

I look forward to the testimony of the witnesses.

[The prepared statement of Mr. Conyers follows:]

Prepared Statement of the Honorable John Conyers, Jr., a Representative
in Congress from the State of Michigan, and Ranking Member, Com-
mittee on the Judiciary

At the Judiciary Committee’s first hearing in this Congress, we discussed opportu-
nities for legal immigration as well as enforcement of the law against undocumented
immigrants. It became clear early on that pretty much everyone on the Committee
agreed that our immigration system is broken.

So what can we do to fix it? For years, some people have argued that we only
need to enforce the laws that are on the books. Last Congress, we spent more time
talking only about expanding E-Verify—three hearings and a Committee markup—
than we spent on any other topic. Already in this Congress we have held one hear-
ing on E-Verify, so today’s hearing makes it two.

Based on everything I have heard, I am hopeful that we have begun to turn the
corner. I believe there is genuine interest in Congress from Members on both sides
of the aisle to help us achieve a real solution to our broken immigration system and
I look forward to working with Chairman Goodlatte and Chairman Gowdy to get
the job done.

So what does a real solution look like? For starters, it means we cannot return
to proposals that rely solely upon enforcement of our broken system. Let me be
clear. No one argues that we should stop enforcing our immigration laws. But en-
forcement without reform will promote a race to the bottom that only hurts the
American worker. If we fix our broken immigration system, however, we can help
American workers and grow our economy.

That is why everyone right now is focused on the Senate Judiciary Committee’s
markup of S. 744, the “Border Security, Economic Opportunity, and Immigration
Modernization Act.” And that is why everyone is encouraged by the ongoing efforts
by Members on both sides of the aisle to forge an agreement on an immigration re-
form bill in the House.

That is why the U.S. Chamber of Commerce and the AFL-CIO were able to come
together to forge an historic agreement regarding a future temporary guestworker
proposal.
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That is why all of the major agricultural producers—including the American Farm
Bureau—and the United Farmworkers joined together to back changes to our agri-
cultural guestworker programs.

So I agree that we must talk about E-Verify, because it will be an important com-
ponent of Comprehensive Immigration Reform. But when we do so we need to recog-
nize the dangers that American workers would face if we were to make E-Verify
mandatory for all employers without also fixing our immigration system.

I think it is important whenever we talk about E-Verify to talk about the real
world. Sometimes we hear people say that E-Verify will help American workers be-
cause every time an undocumented immigrant is denied a job, an unemployed
American can get hired. That is a pretty simple proposition and I see how appealing
it is.

The problem, of course, is that it is completely false. Immigrants often fill critical
gaps in our own workforce. Even in this difficult economy, there are entire indus-
tries that rely upon undocumented immigrants because there just are not enough
Americans willing to do the work.

Just look at how mandatory E-Verify would affect agriculture. 50 to 75% of farm
workers are undocumented. Losing those workers would be devastating. Fruits and
vegetables would rot in the fields and American farms would go under. And we
would see a mass off-shoring of jobs, including the millions of upstream and down-
stream American jobs supported by agriculture.

One witness testified at a hearing earlier this year that some farms could survive
by shifting to different crops. Crops that are not as labor-intensive. But my friend
Mr. Darryl Issa explained the problems with that answer.

The majority of all lettuce in this country apparently comes from one county in
California. Lettuce farmers may well be able to find a different crop to grow, but
let’s be clear about what that means. Virtually all of our lettuce from now will be
imported from another country. The same is true for tomatoes, flowers, straw-
berries. The list goes on and on.

I look forward to hearing from our witnesses, because we need to understand the
strengths and weaknesses of Rep. Smith’s legislative proposal. But in doing so, I
hope they each take some time to talk about whether they think it would be a good
or a bad thing for America and American workers if Congress made E-Verify man-
datory nationwide without simultaneously fixing our broken immigration system.

Mr. GowDY. We have a distinguished panel of witnesses for
which we are all grateful. I will begin by swearing you in, and then
I will introduce you en bloc, and then we will recognize each of you
for your 5-minute opening statement.

If you would please stand.

[Witnesses sworn.]

Mr. GowDy. Let the record reflect all witnesses answered in the
affirmative. You may be seated.

It is my pleasure to begin by introducing Mr. Angelo Amador.
Mr. Amador is vice president of labor and workforce policy with the
National Restaurant Association. He advocates on behalf of the Na-
tional Restaurant Association and its members before the U.S.
Congress and the executive branch. Prior to joining the NRA, Mr.
Amador served as the executive director in labor, immigration, em-
ployment benefits division of U.S. Chamber of Commerce, and was
an adjunct professor of law at George Mason University School of
Law. He is a graduate Robert H. Smith School of Business at the
University of Maryland and obtained a master of arts in inter-
national transactions from George Mason University. He earned
his J.D. From George Mason University School of Law, graduating
cum laude.
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Welcome, Mr. Amador.

Ms. Jill Blitstein is testifying today on behalf of the College and
University Professional Association for Human Resources. She is
currently the international employment manager at North Carolina
State University. Her current position involves assisting depart-
ments, faculty, and staff with immigration and visa issues, and
overseeing the employment eligibility verification process and com-
pliance procedures at NC State University.

Prior to joining NC State, she was a senior associate at the Chi-
cago office of Fragomen, Del Rey, Bernsen & Loewy—and I apolo-
gize to your former partners if I messed that up, I am sure I did—
from 1997 to 2007. Ms. Blitstein received her law degree from
DePaul University College of Law in 1995. I would also like to note
that she is a constituent of one of our Subcommittee’s Members,
the former distinguished U.S. attorney from whichever district that
is in North Carolina, Mr. George Holding. Welcome, Ms. Blitstein.

Julie Myers Wood is president of compliance, Federal practice
and software solutions at Guidepost Solutions, LLC, an immigra-
tion investigation and compliance firm. She served as the Assistant
Secretary of DHS Immigration and Customs Enforcement for near-
ly 3 years. Under her leadership the agency set new enforcement
records with respect to immigration enforcement, export enforce-
ment, and intellectual property rights. She earned a bachelor’s de-
gree and, along with Brittney Griner, is probably the most famous
graduate of Baylor University that I can think of; and earned a
J.D. Cum laude from Cornell Law School. Welcome, Ms. Wood.

Mr. Dominick Mondi is executive director of the New dJersey
Nursery and Landscaping Association, a trade group representing
horticulture industry in the State. Prior to joining the staff, he
served on the board of directors of the organization, first of all
working for a landscape design/build contractor, Doerler Land-
scapes, and later while running his own landscape design firm,
Mondi Designs. Mr. Mondi serves on the advisory council for land-
scape industry program at Rutgers University, where he also grad-
uated with a degree in landscape architecture.

I will, now that I have hopefully sufficiently introduced all of
you, ask you to indulge me while I recognize our Chairman for his
opening statement, and then I promise we will go to you for your
opening statement.

The gentleman from Virginia, the Chairman of the Judiciary
Committee, Mr. Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman. I apologize for being
late, and I do have a great interest in this issue and the hearing
and our witnesses, so I apologize to them, but I did want to give
my opening statement.

I want to thank you and Congressman Smith for your hard work
on this legislation.

The future of immigration reform hinges on assuring the Amer-
ican people that our immigration laws will be enforced. In the past
Americans were promised tougher enforcement in exchange for the
legalization of those unlawfully in the U.S. Succeeding Administra-
tions never kept these promises, and today we are left with a bro-
ken immigration system.
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One way to make sure we discourage illegal immigration in the
future is to prevent unlawful immigrants from getting jobs in the
U.S. Requiring the use of E-Verify by all employers across the
country will help do just that. The Web-based program is a reliable
and fast way for employers to electronically check the work eligi-
bility of newly hired employees. H.R. 1772, the “Legal Workforce
Act,” builds on E-verify’s success and helps ensure the strong en-
forcement that was promised to the American people many years
ago.

The Legal Workforce Act doesn’t simply leave enforcement up to
the Federal Government; in fact, it actually empowers States to
help enforce the law, ensuring that we don’t continue the enforce-
ment mistakes of the past where a President can turn off Federal
enforcement efforts unilaterally.

Over 450,000 employers are currently signed up to use E-Verify.
It is easy for employers to use and is effective. In fact, as USCIS
testified in front of this Committee this past February, E-Verify’s
accuracy rate for confirmation of work eligibility is 99.7 percent.

But the system is not perfect. For instance, in cases of identity
theft, when an individual submits stolen identity documents and
information, E-Verify may confirm the work eligibility of that indi-
vidual. This happens because E-Verify uses a Social Security num-
ber or alien identification number and certain other corresponding
identifying information, such as the name and date of birth of an
individual, to determine if the Social Security number or alien
identification number associated with that corresponding informa-
tion is work eligible. Thus, if an individual uses a stolen Social Se-
curity number, and the real name corresponding with that Social
Security number, a false positive could occur.

The Legal Workforce Act addresses identity theft in several
ways. First, it requires notification to employees who submit for E-
Verify a Social Security number that shows a pattern of unusual
multiple use so the rightful owner of the Social Security number
will know that their Social Security number may have been com-
promised, and once they confirm this, the Department of Homeland
Security and the Social Security Administration must lock that So-
cial Security number so no one else can use it for employment-eligi-
bility purposes.

The bill also creates a program through which parents or legal
guardians can lock the Social Security numbers of their minor chil-
dren for work-eligibility purposes. This is to combat the rise in the
number of thefts of children’s identities.

But there are other changes that should also be made. For in-
stance, in order to help prevent identity theft, the USCIS created
and utilizes the photo match tool in which photos from green cards,
work authorization documents and passports can be seen during
the use of E-Verify in order to help ensure that the person submit-
ting the identity document is, in fact, the person who owns that
document. But I recently learned that USCIS materials regarding
the use of E-Verify specifically state that a photo displayed in E-
Verify should be compared with the photo in the document that the
employee has presented and not with the face of the employee.
What good is the photo match tool to prevent identity theft if the
employer is prohibited from matching the photos to the person sub-
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mitting the identity document? This policy is ludicrous, and we will
look to address it as this legislation moves forward.

The bill also phases in E-Verify use in 6-month increments be-
ginning with the largest U.S. businesses, raises penalties for em-
ployers who don’t use E-Verify according to the requirements, al-
lows employers to use E-Verify prior to the date they hired an em-
ployee, and provides meaningful safe harbors for employers who
use the system in good faith.

H.R. 1772 balances the needs of the American people regarding
immigration enforcement with the needs of the business commu-
nity regarding a fair and workable electronic employment
verification system.

I want to continue to work with the business community and
other stakeholders to address any additional concerns with the bill.
And I am pleased to be an original cosponsor and look forward to
the testimony of the witnesses today.

Again, thank you, Mr. Chairman, thank you former Chairman
Smith and all who have worked on this legislation, and I yield back
the balance of my time.

Mr. Gowpy. I thank the gentlemen from Virginia.

Each of our witnesses’ written statements will be entered into
the record in its entirety, so I would therefore ask that you summa-
rize your statement within 5 minutes so we can have the benefit
of the answers to your questions as well in a timely fashion. To
help you stay within that 5-minute time parameter, there is a
lighting system in front of you, and the lights mean what they tra-
ditionally mean in life: Green is go, yellow means you have a
minute left, and red means if you could conclude your thought with
all deliberate speed, that would be wonderful.

So with that we would welcome all of you again, and, Mr.
Amador, we will start with you for your opening statement.

TESTIMONY OF ANGELO I. AMADOR, SR., VICE PRESIDENT,
LABOR AND WORKFORCE POLICY, NATIONAL RESTAURANT
ASSOCIATION

Mr. AMADOR. Thank you. My opening statement, I have prepared
oral remarks, but after listening to all of you, I am going to try to
take less than my 5 minutes and just address a couple of things.

For over a decade, you know, I have been working with your
staff, and with then-Chairman Jackson Lee, and Chairman Smith,
Chairman Sensenbrenner, Nolan Rappaport, who was the staffer.
George Fishman would remember all these people. A lot of staffers
have changed. But we have all worked on an unemployment
verification title. So the question, there is really only one issue.

I also want to, before I begin, say that I am honored to be here
before Mr. Pierluisi, who may not remember me, but I started my
career in D.C. working indirectly under him in his days as attorney
general, so it is an honor to be here.

I will use my time instead to say that the only question that
seems to be before the Committee and before Congress is whether
we should consider an employment verification system being made
mandatory by itself, or should it be considered as part of a com-
prehensive immigration reform package?
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When I look at it, you know, and we support pieces of immigra-
tion because what we want is our immigration system to be fixed.
So just like we supported DACA, which is the Deferred Action for
Childhood Arrivals, we support the Legal Workforce Act. And the
reason is that in the over decade that I have been working on pro-
grams and unemployment verification, with staffers on both sides
and with chairmanships from both parties, this is by far the best
employment verification mandate that I have seen from the days
of the Daschle-Hagel bill in the Senate to the Gang of 8 now.

So what I would say to the Committee, and that is if you don’t
take anything from the my written testimony and by the testimony
of others, is that it is upon you to look at employment verification
title and see if you can improve it. And I think that by viewing it
by itself, we have had the benefit to be able to negotiate and to
look at different pieces without the disruption of talking about a
guestworker program, which is also very complicated legalization
and all the pieces. But it is imperative that we look at the employ-
ment verification title by itself.

And again, the only point I want to make is that from all the
bills that I have been able to submit comments and analyze, the
Legal Workforce Act is not perfect, but I have not seen any perfect
law yet, but is by far the best employment verification mandate. It
is simple; it makes accommodations for small businesses, which is
something that we have been asking for for years; and it creates
one set of rules that would be across the Nation for all employers.

And even though, you know, we talk about 11 million on legaliza-
tion as one important piece, I would say that this is just as impor-
tant. This would affect 6 million employers, and this would affect
how 160 million people get verified to get work authorizations. So
it is very, very important that these pieces get right, and, in our
opinion, this is the best starting point moving forward.

Thank you very much.

Mr. Gowpy. Thank you, Mr. Amador.

[The prepared statement of Mr. Amador follows:]
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Statement on: “H.R. 1772, The Legal Workforce Act”
By: Angelo 1. Amador
On Behalf of the National Restaurant Association
House Judiciary Subcommittee on Immigration and Border Security
2141 Rayburn House Office Building
May 16, 2013

Good Morming Chairman Gowdy, Ranking Member Lofgren, and distinguished members
of the Subcommittee. My name is Angelo Amador and 1 am the Vice President for Labor
and Workforce Policy at the National Restaurant Association.

Thank you for allowing me the opportunity to testify today on behalf of the National
Restaurant Association on the Legal Worktorce Act, which would create a national E-
Verify mandate.

Our Association is the leading business representative for the restaurant and food service
industry. The industry is comprised of 998,000 restaurant and foodservice outlets
employing 13.1 million people—about ten percent of the U.S. workforce. Restaurants
are job creators and the nation’s second-largest private-sector employer. Despite its size,
small businesses dominate the industry; even larger chains are often collections of
smaller franchised businesses.

For years, the National Restaurant Association has provided input on the best ways to
improve the E-Verify program. After reviewing HR. 1772, the “Legal Workforce Act,”
we were pleased to see that our concerns are being taken seriously, while so many other
attempts to move forward without careful consideration of the impact of such a mandate
on employers could have devastating effects.

As you may know, many of our members and their suppliers have been early adopters of
the voluntary E-Verify program—some owners have been requiring the use of E-Verify
by their operations as early as 2006. The National Restaurant Association is also a user
of E-Verify. Our members that use the program, and the head of Human Resources at the
National Restaurant Association, have found E-Verify to be both cost effective and fast in
helping guarantee a legally authorized workforce.

For businesses across the country, particularly small businesses, it is imperative that any
mandated E-Verify program be successtul, efficient, and cost-effective within their own
administrative structure. A federal E-Veritfy mandate would have an impact on the day-
to-day activities, obligations, responsibilities, and exposure to liability of all restaurants,
regardless of size.

To be clear, the Association believes that designing an employment authorization
verification system is indeed, unequivocally, a federal role. Actions by 50 different states
and numerous local governments in passing employment verification laws create an
untenable system for employers and their prospective employees.

Page 2
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I would like to outline some improvements that the federal E-Verify program should have
to gain broad support within our industry and compare those potential improvements to
the version of the Legal Workforce Act we were able to review. Before addressing the
specifics, | would like to highlight a recently released National Restaurant
Association/ImmigrationWorks USA survey on E-Verify with first-hand accounts on
why employers use or do not use the program. Respondents included restaurant owners
and operators, non-restaurant foodservice operators and supply chain professionals.

E-VERIFY SURVEY RESULTS

The survey yielded over 789 responses from a wide range of members in our industry. It
is attached to my testimony, so it can become part of the record. Among all restaurant
owners and operators, 23 percent told surveyors they currently use E-Verity to check the
immigration status of new hires. Among corporate-owned restaurants, a full 49 percent
are enrolled in the system.

Of those using the program, it is significant that eighty percent of restaurant operators
who use E-Verify would recommend it to a colleague. Two-thirds of the responding
restaurant operators who use E-Verify enrolled voluntarily, Twenty-seven percent
enrolled because it is mandated in states where they do business and 2 percent use E-
Verity because they do business with the federal government.

Of those not using the program, sixty-two percent of the restaurant operators who are not
using E-Verify said they did not enroll because they are small companies with no Human
Resources professionals. This is why we are calling on changes as part of a broad
national mandate that simplifies the current two-step E-Verify process and the need for
internet access and a computer.

Finally, the vast majority of restaurant operators that use E-Verity said the system is
accurate. Seventy-nine percent of restaurant operators said the E-Verify system has been
100 percent accurate, as far as they know. Across each of the demographic categories, a
solid majority of restaurant operators said the E-Verify system has been 100 percent
accurate, to the best of their knowledge, but we understand there will be errors and we
need ways to deal with them.

A WORD OF CAUTION

Back in 19806, businesses supported the first employer-run employment authorization
verification system, which is what we have now. Some argue that the current “I-9”
mandatory employment verification program was supported by business because
employers wanted to have a tool to find out who was an unauthorized worker and use that
information to force those workers to work longer hours and in poorer conditions. This is
nonsensical given that most undocumented workers were legalized in the same legislation
that created the current mandatory employment verification system.
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I have seen similar arguments raised against our continued support for an improved
federally-mandated E-Verify system. The truth is that employers are willing to do their
part to address this controversial issue, as long as the system is fair and workable.

THERE SHOULD BE ONE LAW OF THE LAND

The current federal employment verification system is clearly in need of an overhaul.
Out of frustration, states and localities have responded to the lack of action at the federal
level with a patchwork of employment verification laws.

This new patchwork of immigration enforcement laws expose employers, who must deal
with a broken legal structure, to unfair liability and the burden of numerous state and
local laws. A new federal E-Verify mandate must address this issue specifically, so
employers will know with certainty what their responsibilities are under employment
verification laws regardless of where they are located.

Under the Legal Workforce Act, as we understand it, states and localities are preempted
from legislating different requirements or imposing additional penalties, but they may
enforce the federal law and revoke a business license for failure to participate in the
program, as required under federal law. While we might prefer blanket preemption, we
understand the need to reach a balance.

SPECIAL CONSIDERATIONS FOR SMALL BUSINESSES MUST BE MADE

Smaller employers do not have universal access to high speed internet connections, are
less likely to have Human Resources or Legal staff, and, in our industry, management
does not work at a desk or behind a computer all day. In fact, even some well-known
restaurant brands are composed of a collection of small franchisees that may or may not
even have a copier at the restaurant location.

Thus, we are glad to see that the Legal Workforce Act calls for the creation of a toll-free
telephonic option for doing E-Verify inquiries and allows, but does not mandate, the
copying of additional documents. Unlike the current E-Verify, the mandate found in the
Legal Workforce Act would permit a small restaurant to start using the program without
the need to buy any new equipment or signing up for high-speed internet access.

ENFORCEMENT PROVISIONS MUST BE FAIR

Full and fair enforcement of an improved E-Verify system should protect employers
acting in good faith. Businesses are overregulated and piling on fines and other penalties
for even small paperwork errors is not the answer. The Legal Workforce Act states that
an employer cannot be held liable for good-faith reliance on information provided
through the E-Verify system.

Under the Legal Workforce Act, as we understand it, employers would also be given at
least 30 days to rectify errors. While the language in the legislation in this area may need
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some further clarification, it is certainly a step in the right direction. Any opportunity to
rectify errors would protect employers that are doing their very best to comply in good
faith with the myriad of federal regulations from unnecessary litigation.

NO EXEMPTIONS, BUT A REASONABLE ROLL-OUT OF E-VERIFY IS
ENCOURAGED

To maintain an equal playing field, the Association believes an E-Verify mandate should
be applicable to all employers in our industry. However, we understand that small
businesses may need more time to adapt. Thus, we are encouraged by the Legal
Workforce Act tiered approach for rolling out E-Verify, starting with employers having
more than 10,000 employees.

We continue to welcome the provision that allows the Secretary of Homeland Security
the ability to extend each deadline by six months. However, even more important, the
program needs adequate resources, both with regard to funding and staffing, if itis to
increase from less than 300,000 enrolled employers to over six million in two years. The
Association’s current users have integrated E-Verify into their hiring practices and
disruption because the system is overwhelmed would interrupt their operations in a
critical manner.

VERIFICATION OF POTENTIAL HIRES

There is a good tool that employers should be allowed to use that is unavailable under the
current E-Verify framework. Currently, employers are not allowed to pre-verify, prior to
hire. In other words, while an employer can check references, conduct drug tests, and
background checks, before an individual is officially hired, the work authorization does
not take place until the employee is officially on the books.

Employers should be given authority to check work authorization status as early as
possible and allow the employee to start working with the government to fix any
discrepancies before they show up for their first day of work. Thus, we support the
provision that allows verification when an offer of employment is extended and making
that offer conditioned on final verification of the identity and employment eligibility of
the employee.

A few years ago, a restaurant owner from Arizona testified that in over fourteen percent
(14%) of their queries, the initial response was something other than “employment
authorized.” When the initial response from E-Verify is something other than
“employment authorized,” and the employee has already been hired as mandated in
current law, there are additional costs to the employer. Federal law requires that the
employer continue to treat the employee as fully authorized to work during the time that
the tentative nonconfirmation is being contested.
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This means the employer cannot suspend the employee or even limit the hours or the
training for the employee. Someone must monitor any unresolved E-Verify queries on a
daily basis to make sure that employee responses are being made in a timely manner.

Under current regulations, if an employee contests the tentative nonconfirmation, but
does not return with a referral letter, the employer must re-check that employee’s work
authorization after the tenth federal work day from the date that the referral letter was
issued.

Some restaurants are fortunate to have the staff to deal with these issues and allow for
redundancy and backup. For smaller operations that do not have that luxury, the burdens

are greater.

VOLUNTARY REVERIFICATION SHOULD BE ALLOWED

The Association supports the inclusion of a strictly voluntary reverification provision, but
objects to mandatory reverification provisions of the entire workforce. While some small
size restaurants may not mind reverifying their workforce, all large-size operations—
even those currently using E-Verify—that have contacted the Association list a
mandatory reverification requirement as their number one concern.

For the industry’s workforce, a restaurant is an employer of choice because they can take
advantage of the flexible scheduling we offer, work only during school breaks or move
between employers often. The nature of the restaurant business is such that it produces a
great amount of movement of the workforce below management level, meaning that a
mandatory requirement, in addition to being expensive, would also be redundant.

One of the Association’s foremost concems is to ensure that any new E-Verify mandate
does not become too costly or burdensome for our members. Existing employees have
already been verified under the applicable legal procedures in place when they were
hired.

For those same reasons, the Association continues to oppose not allowing verification of
only some workers for good cause. Triggering a reverification requirement for the entire
workforce because one employee is reverified, as it currently appears in HR. 1772,
would discourage any reverification because of the cost and time required to conduct
such an undertaking. Furthermore, it creates potential liability for a well-meaning
employer trying to make sure that his workforce is legally authorized to work, if he
reverifies workers with good reason, but still fails to reverify “all individuals so
employed.”

ROLE OF BIOMETRIC DOCUMENTS IN E-VERIFY

One of the main flaws in the current E-Verify system is the uncomplicated manner
through which an undocumented alien can fool the system through the use of someone
else’s documents. The issues of document fraud and identity theft are exacerbated
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because of the lack of reliable and secure documents acceptable under the current E-
Verify system.

Documents should be re-tooled and limited so as to provide employers with a clear and
functional way to verify that they are accurate and relate to the prospective employee.
There are two ways by which this can be done, either by issuing a new tamper and
counterfeit resistant work authorization card or by limiting the number of acceptable
work authorization documents to, for example, social security cards, driver’s licenses,
passports, and alien registration cards (green cards).

H.R. 1772 follows the latter approach with a voluntary biometric program available to
employers. Also, with fewer acceptable work authorization documents, as is the case

with HR. 1772, the issue of identity theft is also readily addressed.

AN E-VERIFY CHECK NEEDS TO HAVE AN END DATE

The employer needs to be able to affirmatively rely on the responses to inquiries into the
E-Verify system. Either a response informs the employer that the employee is authorized
and can be hired or retained, or that the employee cannot be hired or must be discharged.
Employers would like to have the tools to determine in real time, or near real time, the
legal status of a prospective employee or applicant to work.

The Association appreciates that, as we understand it, ten days, or twenty under special
circumstances, after the initial inquiry there will be a final response for those that do not
come back as work authorized during the initial inquiry. This will help avoid the costs
and disruption that stems from employers having to employ, train, and pay an applicant
prior to receiving final confirmation regarding the applicant’s legal status. Employers
cannot wait months for a final determination of whether they need to terminate an
employee.

LIABILITY STANDARDS AND PENALTIES SHOULD BE PROPORTIONATE

The Association agrees that employers who knowingly employ unauthorized aliens ought
to be prosecuted under the law. The current “knowing” legal standard, also found in the
Legal Workforce Act, for liability is fair and objective and gives employers some degree
of certainty regarding their responsibilities under the law and should, therefore, be
maintained. Lowering this test to a subjective standard would open the process to
different judicial interpretations as to what an employer is expected to do. Presumptions
of guilt without proof of intent are unwarranted.

Penalties should not be inflexible, and we would urge you to incorporate statutory
language that allows enforcement agencies to mitigate penalties based on size of
employer and good faith efforts to comply, rather than tying them to a specific, non-
negotiable, dollar amount.
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THE GOVERNMENT SHOULD ALSO BE HELD ACCOUNTABLE FOR E-
VERIFY

The Association objects to the expansion of antidiscrimination provisions beyond what is
found in current law. Employers should not be put in a “catch 227 position in which
attempting to abide by one law would lead to liability under another one. However, we
understand that those wrongfully harmed by the system should have some mechanism to
seek relief.

Thus, we support the Legal Workforce Act provision to allow those wrongfully harmed
to seek relief under the Federal Torts Claims Act (FTCA). The government must be held
accountable for the proper administration of E-Verify. FTCA provides a fair judicial
review process that would allow workers to seek relief.

AN E-VERIFY MANDATE SHOULD NOT MEAN ADDITIONAL COSTS FOR
EMPLOYERS

The federal government will need adequate funding to maintain and implement an
expansion of E-Verify. The cost should not be passed on to the employer with fees for
inquiries or through other mechanisms. Additionally, there should not be a mandatory
document retention requirement, other than the form where employers record the
authorization code for the employees they hire. Keeping copies of official documents in
someone’s desk drawer increases the likelihood of identity theft.

The Association supports the Legal Workforce Act provision that keeps the requirements
as in current law, where an employer does not need to keep copies of driver licenses,
social security cards, birth certificates, or any other document shown to prove work
authorization. The fact that the information in these documents will now be run through
the E-Verify program makes the need for making copies of these documents unnecessary.

AN EXPANSION OF E-VERIFY SHOULD NOT SERVE AS A BACK DOORTO
EXPAND EMPLOYMENT LAWS

The new system needs to be implemented with full acknowledgment that employers
already have to comply with a variety of employment laws. Thus, veritying employment
authorization, not expansion of employment protections, should be the sole emphasis of
an E-Verify mandate.

In this regard, it should be emphasized that there are already existing laws that govern
wage requirements, pensions, health benefits, the interactions between employers and
unions, safety and health requirements, hiring and firing practices, and discrimination
statutes.

The Code of Federal Regulations relating to employment laws alone covers over 5,000

pages of fine print. And, of course, formal regulations, often unintelligible to the small
business employer, are just the tip of the iceberg. Thousands of court cases provide an
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interpretive overlay to the statutory and regulatory law, and complex treatises provide
their own nuances.

The Association is encouraged by the Legal Workforce Act’s emphasis on keeping it
simple—a workable, national E-Verify system, nothing more, nothing less.

PARTICIPATION LOOPHOLES IN THE SYSTEM SHOULD BE CLOSED

Part of a government effort to roll out E-Verify to all employers should be closing
loopholes for unauthorized workers to get into the employment system. The Association
is glad that the Legal Workforce Act, as we understand it, requires state workforce
agencies and labor union hiring halls to clear through E-Verify all workers whom they
refer to employers.

For employers who receive workers through any of these venues, finding out that the
worker is unauthorized after they are on the jobsite creates additional problems in
addition to having to go find another worker. For example, with regard to hiring halls, it
may also create problems with the labor union, depending on contract requirements. If
any of these venues are going to refer workers to employers, they should ensure that
those workers are work authorized before they do so.

LEGALIZATION AND LEGAL IMMIGRATION WILL STILL BE NEEDED

Finally, while this hearing is on employment verification, we must not forget that other
pieces of our immigration system are also broken. We are committed to working with
you on the difficult task of fixing our nation’s broken immigration laws over the long
haul, which needs to include legalization of a significant portion of the undocumented
workforce.

We must also not forget that foreign born workers are an essential part of the restaurant
industry’s strength—complementing, not substituting, our American workforce. In
general, historical immigration policies have brought vigor to the U.S. economy, as
immigration creates growth and prosperity for the country as a whole.

Historically, teenagers and young adults made up the bulk of the restaurant industry
workforce, as nearly half of all restaurant industry employees were under the age of

25. Over the last several decades, this key labor pool steadily declined as a proportion of
the total labor force. According to data from the Bureau of Labor Statistics, the 16- to
24-year-old age group represented 24 percent of the total U.S. labor force in 1978, its
highest level on record. However, by 2008, 16-to-24-year-olds represented only 14
percent of the labor force, and is projected to shrink to only 13 percent by 2018.

The predictions in demographic shifts tell us that we will also need to create a legal
channel for employers in the service sectors, such as restaurants, to bring other than
seasonal workers in a legal and orderly fashion. History tells us that when our economy
picks up again, we will need those workers.

Page 9
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IN SUMMARY, THE LEGAL WORKFORCE ACT SHOWS THAT THERE IS
LEADERSHIP IN WASHINGTON

It would have been easy to ignore the real concerns of the business community with a
national E-Verity mandate and simply pass a law requiring its use. It is harder to pass a
responsible E-Verify mandate that accommodates the different needs of the close to eight
million employers in the U.S., which are extremely different in both size and levels of
sophistication.

In the National Restaurant Association’s opinion, notwithstanding the few changes and
clarifications needed, the Legal Workforce Act reaches the right balance—a broad federal
E-Verify mandate that is both fast and workable for businesses of every size under
practical real world working conditions. Without the assurances and improvements to the
E-Verify system found in the Legal Workforce Act, it should not be imposed on
businesses.

1 want to thank you for seeking our input and urge you to continue to engage the business
community to create a workable E-Verify program for all employers, regardless of
location, that accommodates their different needs. The National Restaurant Association
stands ready to continue assisting in the process of tweaking and, then, moving the Legal
Workforce Act forward.

Thank you again for this opportunity to share the views of the Association, and I look
forward to your questions.

Page 10
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Mr. GowDy. Ms. Blitstein.

TESTIMONY OF JILL G. BLITSTEIN, INTERNATIONAL EMPLOY-
MENT MANAGER, HUMAN RESOURCES, NORTH CAROLINA
STATE UNIVERSITY

Ms. BLITSTEIN. Chairman Gowdy, Ranking Member Lofgren, and
honorable Members of the Subcommittee, thank you for this oppor-
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tunity to appear before you today to express support for the Legal
Workforce Act. I am the international employment manager at
North Carolina State University. NC State is an active member of
the College and University Professional Association for Human Re-
sources. CUPA-HR represents more than 1,900 institutions of high-
er education, 44 percent of which are public. I am speaking today
on behalf of CUPA-HR.

My institution has been using E-Verify since January 1 of 2007,
when it was mandated by the State of North Carolina for all public
employers and the university system. I have responsibility for the
institution’s I-9 and E-Verify process.

With more than 8,000 regular employees and almost 8,000 more
student workers and temporary employees during the academic
year, including many foreign nationals, NC State’s use of the E-
Verify process is substantial. I speak to you today as someone who
has experienced the positive effects of this program and found most
aspects of it to be administratively manageable, as well as someone
who might offer some informed suggestions as to its implementa-
tion by other employers.

CUPA-HR supports the majority of provisions within the act as
being positive for both employers and employees. For example, we
support the reduction in the number of documents acceptable to
prove identity and work authorization, we support recognition of
good-faith compliance, and we especially support the act’s clear pre-
emption of any State or local law on employment verification.

NC State has not experienced the worst-case E-Verify scenarios
that were circulating several years ago, and in the 6 years that we
have been managing this process, we experienced only a handful of
cases in which a new hire could not present valid documentation
or be cleared through the E-Verify process. So we believe that proc-
ess works as intended.

That said, based on our direct experience, we do have some con-
cerns about the proposed time frames for compliance. The act
would require that within 6 months, all Federal, State and local
government employers must reverify the employment eligibility of
all current employees not already in the E-Verify system. Having
verified the entire workforce at NC State University, I can tell you
with confidence that this is an unrealistic time frame to achieve
full compliance for large public employers.

Executive Order 12989, as amended in 2008, required Federal
contractors with contracts containing Federal acquisition regula-
tion, or FAR, language to use E-Verify to confirm the eligibility of
employees working under that contract. NC State is a Federal con-
tractor, and we received our first of many of FAR contracts in Sep-
tember of 2009. We quickly realized that verifying individuals com-
ing and going on FAR contracts could be impractical, so we selected
the only other alternative, to verify our entire workforce, for us
meaning every active employee hired before January 1st of 2007.

We had a 6-month time frame to enter 12,000 I-9s into E-Verify.
It actually took us 7 months to fully accomplish this goal even after
hiring temporary staff. The time and effort by my office, my boss
and others was significant to achieve compliance for 12,000 employ-
ees. It was an incredibly intense effort, and we have now invested
in an electronic system to help us manage that process.
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CUPA-HR would strongly encourage a longer phased roll-out
compliance timeline, particularly for large public employers, of 24
months. Additionally, CUPA-HR suggests a longer reverification
period for employees with limited work authorization. The act
would require reverification of such employees, including many for-
eign nationals, during 3 business days preceding the expiration of
their current work authorization. As an employer with over 3,000
foreign nationals a year on payroll, it is not practical for us to
reverify all of them within the 3 business days before their author-
ization expires. CUPA-HR supports a reverification time frame of
30 days.

Our spring semester just ended at NC State, and the number of
foreign nationals with May expiration dates is in the hundreds. A
3-business-day reverification period not practical for employers like
us with large numbers of individuals whose expiration dates may
converge around the same time.

In closing, I would say that the Legal Workforce Act is a bal-
anced approach to creating a more secure and flexible employment-
eligibility verification system. We respectfully encourage the Sub-
committee to consider the suggestions we have offered today, and
I personally thank the Members of the Subcommittee for the oppor-
tunity to testify.

Mr. Gowpy. Thank you, Ms. Blitstein.

[The prepared statement of Ms. Blitstein follows:]
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Chairman Gowdy, Ranking Member Lofgren and Honorable Members of the Subcommitiee,
thank you for the opportunity to appear before you today to express support for HR. 1772, the
“Legal Workforce Act.” | am the International Employment Manager within Human Resources at
Morth Carclina State University. NC State is an active member of the College and University
Professional Association for Human Resources, known as CUPA-HR. | am speaking today on
behalf of CUPA-HR.

CUPA-HR sarves as the voice of human resources in higher education, representing meore than
18,000 human resources professicnals at over 1,900 colleges and universities across the
country, including 82 percent of all United States doctoral institutions, 77 percent of all master's
institutions, 57 percent of all bachelors institutions, and nearly 600 two-year and specialized
institutions. Forty four percent of CUPA-HR's member institutions are public employers, the
remaining private. Higher education employs over 3.7 million workers nationwide, with colleges
and universities In all 50 States.

By way of contexd, my institution has been using E-Verify since January 1, 2007, when it was
mandated by the State of North Carolina for all public agencies and the University system. As
the Infernaticnal Employment Manager at NC State, | have responsibility for the daily aversight
of the institution’s 1-0 and E-Verify processes. With more than 8,000 regular employees, and
almost 8,000 more student workers and temporary emplovess each academic year, including
many foraign nationals, our use of the E-Verify process is substantive.

So | will speak to you today as someone who has experienced the positive effects of this
program and who has found most aspacts of the program tc be administratively manageable, as
well as someone who might be in a position to offer some informed suggestions as to its
implementation by other amployers.

CUPA-HR supports the majority of provisions within the Act as baing positive for both employers
and employees. For example, we support the reduction in the number of documents acceptable
to prove identily and employment authorization; we support the recognition of good faith
compliance, and we especially support the Act's clear presmption of any state or iocal law,
ordinanca or policy on employment verification. By example, as a research-axensive
university, NC State has employees in more than 40 states. The current patchwork of policies
and laws around the country make it incredibly difficult for employers with worksites in multiple
locations to know each jurisdiction’s rules regarding employment eligibility verification, much
less to interpret and comply.

As NC State wrote in an article for CUPA-HR in 2008 to help allay concerns of other universities
arcund the country about E-Verify, we did not experience the worst-case scenarios that were
circulating at the time. We have never, for example, experienced 35% non-confirmation rates.
We have found the confirmation turnaround times for the majority of inquiries fo be virtually
instantansous. We have developed a successful process for handling foreign national schalars
and graduate students whe are coming to the U.S. for the first time and who do not yet have a
Sacial Security number. In the six yeers we've been managing this process, we have
experiencaed only a handfut of cases in which a new hire could not present valid documentation
or be cleared through the E-Vearify pracess. So we believe the process works as intended,

That said, based on our divect experience, we do have concerns regarding the phased rolb-out
effeciive dates for compliance as currently written, In Section 2, the Act would raquire that within
six months after enactment, all federal, state and local government employers re-verify
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empleymant eligibility of any employees that had not previously been run through the E-Verify
system. Having verified the entire workforce at NC State under the current E-Verify system, |
can tefl you with confidence that this is an unrealistic timeframe to achieve full compliance for
large emplovers.

Executive Order 12989, as amended by President George W. Bush in 2008, required all federal
confraciors with a contract containing the federal acquisition regulation (or FAR) languags to
use E-Verify to verify the employment efigibility of employeas performing work under that
contract. NC State is a faderal confractor, and we received our first FAR contract in September
2000. We quickly realized that fracking and verifying individual university employeas working on
FAR contracts would be impractical, since such contracts are constantly starting and ending,
and workers on such confracts, especially graduate student workers, would be quite a
changeable workforce. Sc we selected the only other available alternative, to verify our entire
workforce, which meant that every active empioyee would have to be verified if hired before
January 1, 2007 - when we had started E-Verifying all new hires.

We ware required to verify all of our pre~existing employees within six months in the E-Verify
system. We had to enter data from approximately 12,000 -8 forms into E-Verify to achigve full
compliance, and il ook us approximately seven months to fully accomplish the goal, even after
hiring fuli-time temgp staff 1o do nothing but non-stop data entry into the E-Verify system. The
time and concentrated effort by me and my staff, my boss, and volunieers from other areas of
HR, easily cost NC State more than $250,000 to achieve compliance for 12,000 empioyees. |
will say that it was an incredibly intense and exhausting effort ~ and my institution may be
fortunate to have more dedicated HR resources in this arena than most. To ease the burden
going forward, we have now implemented an electronic system to manage -9 and E-Verify
data, which has an annual cost of more than $20,000.

i can only imagine the costs, time, and technical rescurces that would be needed by employers
with 50,000 or 100,000 existing emplovaes -- or, for my colleagues in other resource-strapped
colleges and universities — the burden of trying to accomplish this within such a timeframe.
CUPA-HR would strongly encourage a longer phased roltl-out compliance timeline, particularly
for the largest employers, of 24 months. Not only can these employers then spread the costs
across a longer fimeframe, they might also be able to avoid some the extra costs altogether
such as hiring temporary staff or re-allocating current staff. in the end, i is more importarnt to
have done this process well than to have done it fast.

Additionaily, CUPA-HR would suggest aflowing a longer re-verification period for those
employees with fimited work authorization. in Section 2, the Act would reguire re-verification of
such employees (including many foreign nationals) during the three business days preceding
the expiration of their current work authorization, after a phased-in implemeniation period. As an
employer with over 3,000 foreign nationals on our payroll during the academic year, it will be
challenging at best and impossible at worst for us to re-verify all of these individuals within the
three business days before their current work authorization expires. Three businass days is not
practicable in many situations, including during final exam periods, or in situations of absences
due to iiness or work-related travel, for example. We support a re-verification timeframe of 30
days. This would give employers a more realistic cne-month period to achieve the requirea re-
verification. Our spring semester just ended on Saturday at NC State, and the number of foreign
national student employment expiration dates that have popped up in our elecironic -8 and E-
Verify system for the end of May is in the hundreds, which is true at the end of avery academic
year. A three-business day re-verification will be impractical for us and | believe for many
institutions, especially these of us with hundreds or thousands of foreign national students or
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exchange visitors whose expiration dates tend to converge around the end of the fall or spring
semester.

Related to this issue, we would recommend that the Act clearly allow employers to notify
amployees with limited work authorization up to 80 or 90 days in advance that thelr employment
authorization will need to be re-verified in order for the employment to continue after that
expiration date arrives. The new system should also have a mechanism io nole when a timely
filed extension of status and work authorization has been filed but is still pending with United
States Citizenship and Immigration Services (USCIS). f the employer could enter the USCIS
receipt number into the new system, it couid comply with the Act requirements even while not
yet having the new employment expiration dates due processing times out of its control.
Likewise, with the ‘receipt rule” for 19 compietion, if there is a way for employers to enter some
proof that a required document was timely applied for by the new empioyee, it could meet the
Act requirements with alternaiive, valid documentation.

in closing, | would like {o express my gratitude to the members of the Subcommittee for your
time and attention today. The Legal Workforce Act is a balanced approach to creating a more
secure and flexible employment eligibility verification systemn that will benefit and protect both
employers and employees alike. We respectfully encourage the Subcommittee fo consider
some of the suggestions we have offered today, and | personally thank you for this opportunity
to testify.
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Mr. Gowpy. Ms. Wood.

TESTIMONY OF JULIE MYERS WOOD, PRESIDENT, COMPLI-
ANCE, FEDERAL PRACTICE AND SOFTWARE SOLUTIONS,
GUIDEPOST SOLUTIONS LLC

Ms. Woob. Thank you, Subcommittee Chairman Gowdy, Ranking
Member Lofgren, Members of the Subcommittee. It is great to be
before you again, and I appreciate the opportunity to testify about
H.R. 1772, the “Legal Workforce Act.”

As all of you have already stated, these challenges are not new.
The government has not succeeded in effectively reducing the mag-
net of unlawful employment. Whether we are working to do this
through civil audits or criminal investigations, the government has
not found the right mechanisms to compel widespread compliance
with immigration laws.

In my view, in attempting to effectively address the magnet of
unauthorized employment, employers have been unfairly saddled
with the significant burden related to interior enforcement of our
immigration laws. I think that the Legal Workforce Act takes some
very positive steps to equitably address these burdens and provide
additional tools to employers, while ensuring that we will make
some progress in reducing this magnet.

I want to highlight just a couple areas where I think the bill does
an excellent job, and those where—areas where this bill may differ
a little bit from the bill pending now in the Senate.

First, the bill levels the playing field by requiring mandatory em-
ployment verification, and does so smartly by building on the exist-
ing E-Verify framework. It is not requiring the creation of a new
framework; it is building on and using an existing tool. Although
a sizable number of industry leaders are on E-Verify, and more
joining every day, in many industries E-Verify participation is still
the exception rather than the rule. What I often hear from employ-
ers, particularly in high-risk industries, is that they go on E-Verify,
but their competitors do not, and that their competitors continue
to engage in high-risk hiring practices, undermining the market.
This must change.

Second, and I think a very critical point, is this bill reduces the
burden on employers by combining the duplicative form I-9 and E-
Verify process into one single process. For employers this current
duplication is particularly problematic because they can be fined
based on errors in their I-9s even though their employees were
found to be employment authorized through the E-Verify system.
An example of such error includes a failure of an employee to check
a box indicating the employee’s status even when the employer re-
corded the appropriate documents and the employee went through
the E-Verify system successfully. And even when employers are al-
lowed to correct these paperwork errors, they are still spending a
lot of time and often money to make a piece of paper neat and tech-
nically accurate for the regulators. Such a focus on the technical
side of the I-9 really defeats the purpose, and the purpose is to en-
sure that employees are authorized to work.

Finally, one of the biggest challenges that employers face is that
the E-Verify system does not have a fool-proof way to address iden-
tity theft. The system’s Achilles’ heel remains its reliance on and



47

limitations on the information that is input into the system. If an
employer is unable to confirm that the identity documents pre-
sented actually belong to the individual who presented them, then
what value is there to the employment-authorized determination?
It is merely confirming the authorization of the data entered.

Even though USCIS has made considerable progress, and despite
their efforts in this area, absent a stronger identity tool tied to E-
Verify, employers have been left to serve as document detectives.
The good news, and I think the good news that this bill recognizes,
is that there are ways to improve the current system, and there are
many models for the pilot proposed by section 12.

One system that I think really addresses this is the software sys-
tem I actually helped develop called SecureID. This system
leverages public-sector data and other information to provide real-
time algorithms and consistent screening for our employees in con-
junction with the I-9 and E-Verify. It also has a lot of protections
or exception processes to make sure that we represent adequately
and take care of the rights of asylees and new immigrants.

The SecurelD system avoids the problem of making rank-and-file
HR managers be identity investigators, who, in their well-inten-
tioned efforts to promote a legal workforce, only ask certain new
hires lots of questions because their English isn’t great, or they are
presenting certain documents. That is simply unacceptable. Tools
like the SecurelD system have proven to be extremely effective for
employees who have faced significant identity-fraud problems, and
something like this could be used in a pilot as proposed in section
12.

One of the ways that our tool is being used right now, for exam-
ple, is for managers who are trying to figure out how do they ad-
dress employees who come in through the DACA process. These are
people who have now changed their name, and they said they have
adjusted under DACA. The employees’ employers are trying to de-
cide how do we do that in a fair and consistent way, because last
time we were fooled, right? Last time we thought they were author-
ized, but they weren’t. And so by using a tool like this, using
knowledge-based authentications, you can really do this in an effec-
tive way.

Employers have also used a system like this to address third-
party notification, such as when an insurance company calls you up
and says, hey, this person you think is John Doe is actually not
John Doe. Employers are facing how do we do this and how do we
address this in an appropriate and nondiscriminatory manner.
There are many tools like this in the private sector, and I encour-
age and applaud the work done in the Legal Workforce Act to look
and see how can we push E-Verify further and really address the
problems of identity theft.

Effective employment verification is critical to reducing the mag-
net of unlawful employment and restoring integrity to our immi-
gration laws. I think the Legal Workforce Act takes some positive
steps, and I agree with my counterparts that it is the best bill we
have seen on this to address this continuing problem.

I appreciate the opportunity to testify before you and would be
glad to answer any questions you may have. Thank you.

Mr. Gowpy. Thank you, Ms. Wood.
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[The prepared statement of Ms. Wood follows:]

Hearing on “H.R. 1772, the ‘Legal Workforce Act,””
Statement of Julie Myers Wood
Former Assistant Secretary, Immigration and Customs Enforcement (ICE)
Before the House Judiciary Committee,
Subcommittee on Borders and Immigration

May 16, 2013

Subcommittee Chairman Gowdy, Ranking Member Lofgren, Members of the
Subcommittee, I appreciate the opportunity to testify before you about HR. 1772, the

“Legal Workforce Act.”

My name is Julie Myers Wood, and I am President of Guidepost Solutions, an

investigative and compliance firm. In that position, I work with companies on their

internal compliance programs, create web-based solutions to assist businesses with export

and immigration compliance challenges, and consult with companies that work with the

government. [ also serve as an Advisory Committee member of the American Bar

Association’s Commission on Immigration and as a Member of the Constitution Project’s

Committee on Immigration. I am testifying today solely in my personal capacity and not

as a representative of any group or organization.

Before joining the private sector, I most recently served as the Assistant Secretary

of Immigration and Customs Enforcement (ICE) for nearly three years. [ also served ina

variety of government positions, including Assistant Secretary for Export Enforcement at

the Department of Commerce, Chief of Staff for the Criminal Division at the Department
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of Justice and Deputy Assistant Secretary (Enforcement — Money Laundering and

Financial Crimes) at the Department of Treasury.

L H.R. 1772 Must Be Considered In Context of Challenges to Stopping Illegal

Employment.

When considering HR. 1772, it is important to remember the significant
challenges we have in stopping unlawful employment. The government has not
succeeded in effectively reducing the magnet. When I started at ICE in 2006, there was
virtually no workplace enforcement. Although it was common knowledge that jobs
drove individuals to enter the United States illegally, the agency had not focused on how
to prevent this behavior. Fines, if any, were assessed under an outdated structure, were
subject to substantial legal wrangling and ended up being nothing more than a slap on the
wrist to companies that considered them the cost of doing business. The focus of the old
INS was simply not on criminal violations. For example, in 2002, the INS’s last full year
of existence, it brought only 25 criminal cases in worksite investigations and only

collected $484,585 through the administrative fine process.

At that time, few employers were on the Basic Pilot (BP) (predecessor to the E-
Verify program). For employers who were on the program, document fraud remained
rampant, and limited BP reporting procedures caused some inefficiencies in compliance

efforts.

In an attempt to focus anew on stopping illegal employment, in 2006, ICE
developed a focus on egregious employers. The agency focused on criminal

investigations, revising the civil fine structure, and also requesting funding for auditors to
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begin civil Form I-9 audits. For several years, we conducted criminal investigations
where we obtained civil forfeitures in excess of $30 million each year and prison terms
for some egregious employers. While these investigations were complex and time
intensive, this approach resulted in renewed awareness and cooperation from some high-
risk industries. We recognized this approach was also considered controversial by some
as it included large-scale apprehensions and removals of the unauthorized workers, who
in many cases were using the names and social security numbers of authorized workers
and U.S. citizens. The arrest and deportation of unauthorized workers consumed
considerable ICE resources in worksite enforcement cases. Despite this ramped up
enforcement, many companies in lower-risk industries did not think it necessary to focus

on 1-9 and immigration compliance with this targeted approach.

During this period, United States Citizenship and Immigration (USCIS) took
many steps to improve the E-Verify process, including requiring participation for federal
contractors, and introducing photo match tools for a growing number of Department of
Homeland Security and U.S. government issued documents. Those improvements

encouraged significant numbers of employers to join the program.

The current Administration has focused primarily on civil immigration audits,
adopting an IRS-type approach. Under this approach, more companies have been subject
to desktop audits, and the general awareness of immigration compliance has increased
significantly. This approach is also imperfect, however. In most cases, ICE HSI agents
are not involved in a review of compliance and there is no on-site review. Often tell-tale
signs of abuse are overlooked as they could not possibly be evident in a paperwork-only

review.
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Furthermore, less than .01% of employers have been subject to fines in any given
year. The average cost of the penalty was still miniscule - under $25,000 per company in
fiscal year 2012. Total civil fines for last fiscal year were only $12 million. Employers

are well aware of the statistics.

On occasion, the focus on civil audits have even resulted in perverse
consequences — some employers with legal, fully authorized workers, were fined, while
others that had a high percentage of unauthorized workers didn’t receive a monetary fine,
let alone a warning notice. The government essentially ignored the unauthorized
workers, allowing them to stay and work in the United States. In the context of these
Form I-9 civil audits, ICE issues a Notice of Suspect documents notifying the employer
of a worker without appropriate paperwork. The employee is terminated and then simply
walks down the street to a new unsuspecting employer. Generally speaking, no action is
taken where the I-9 Forms are technically complete, even where it is clear that the
employer knew or should have known of the employees lack of status in the United
States. For this reason, deterrent effects of the civil audits, if any, seem to be wearing off.
While some employers take the civil fine system seriously, others have begun to write the

cost of immigration compliance off as another rounding error.

I have seen the effects of the civil fine model first-hand since leaving ICE and
consulting with a variety of large and small companies in many industries. Many of these
companies have struggled with employment verification. And, although these
companies want to do the right thing, sometimes they find the current processes are often

counter-intuitive and overwhelming.
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On the positive side, more and more employers are participating in E-Verify, and
the Administration continues to encourage participation as part of a compliance program.
Employers that participate in E-Verify often find that it is a helpful addition to their
overall process, especially the photo tool, but they are still frustrated by ever-increasing
requirements and focus on “technical” aspects of the I-9. In testimony today, I will bring
their lessons to bear in terms of reviewing the practicality of this Bill and how it would

work.

1I. H.R. 1772 Addresses Several Core Problems With Current Processes.

H.R. 1772 addresses several core problems with current processes. First, the Bill
levels the playing field by requiring mandatory employment verification. Second, it
reduces the burden on employers by combining the duplicative Form 1-9 and E-Verify
requirements into a single process. With a strong pre-emption provision, the Bill also
addresses the complexity of multiple state requirements. The Bill provides a good-faith
defense for employers who appropriately follow the process. Finally, the Bill provides
employers with the authorization to complete a verification review of current employees

in a consistent manner.

A. H.R. 1772 Addresses The Need for a Mandatory Verification System

Using Existing Tools.

A key component of HR. 1772 is the requirement of a mandatory verification
system built around the government’s current system, E-Verify. This makes sense.
E-Verify has made significant progress over the past several years in terms of new

participants as well as technological improvements. It has proven to be a critically
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important tool for employers to use, free of charge, in an effort to determine an
individual’s employment eligibility. The metrics on E-Verify use, accuracy, and speed

are strong and improving all the time.

Rather than suggesting a whole new system as some suggest or inserting
burdensome new processes into existing E-Verify protocols, it makes sense to build on
the system already in place. A good starting point is making the system mandatory.
Another suggestion would be to build tools to assist employers with the compliance

requirements within the current system.

Although now a sizeable number of industry leaders are on E-Verify, in many
industries E-Verify participation is still the exception rather than the rule. It is critical
that the system be made mandatory to level the playing field and increase compliance.
Requiring E-Verity on a mandatory basis will also help address the disconnect some
employers currently feel. What I often hear from employers, particularly in high-risk
industries, is that they go on E-Verify but their competitors do not, and that their

competitors continue to engage in high-risk hiring practices, undermining the market.

B. H.R. 1772 Appropriately Streamlines and Simplifies the Verification

Process.

Currently, employers who are utilizing E-Verify must also separately complete
the Form I-9. This form requires an employer and employee to complete two pages of
biographic information — including much of the information later provided to E-Verify.
The Form I-9 is not intuitive. It has an employer reference handbook that is 65 pages

long.
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After completing the Form I-9, participating employers then go through the
E-Verify process where they have to provide much of the same information again for
purposes of the electronic employment eligibility process. For employers that are not
using an electronic 1-9 or a hybrid system, they are required to manually type in all the

information that is then sent to E-Verify. This type of duplication makes no sense.

For employers, the duplication also is problematic because employers can be
fined or assessed penalties based on errors on their 1-9s even though the employees were
found to be “Employment Authorized” through the E-Verify system. Examples of such
errors include a failure to check a box indicating the employee’s status even where
appropriate documents are recorded or record the issuing authority of a Social Security
card. Even when employers are allowed to correct those paperwork errors, they are still
spending time and often significant money to make a piece of paper “neat” and
“technically accurate” for the regulators. Such a focus on the technical side of the I-9
defeats the underlying purpose — ensuring that the employees are authorized to work.
H.R. 1772 addresses this issue by combining the 1-9 data elements with the E-Verify data

elements into one single process for employers.

C. H.R. 1772’s Pre-Emption Provision Provides Employers With a

Federal, Consistent Requirement.

One of the additional challenges faced by employers is navigating the federal and
state requirements relating to employment eligibility. In an attempt to step-up a
perceived lack of federal enforcement of employment laws, many states and even local

governments have developed their own laws mandating E-Verify. Although the purpose
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behind these laws makes sense, it has been difficult for some larger employers with

national footprints to manage all the requirements — which are at times inconsistent in the
documentation required or other issues. Tracking of such requirements is unmanageable.
Section 6 of H.R. 1772 addresses this issue by expressly preempting state laws mandating

E-Verify participation.

D. H.R. 1772 Permits Employers to Use E-Verify on Existing Employees

One additional challenge employers often have is ensuring that their current
workforce is fully authorized. Under current law, employers in most situations are
prohibited from utilizing E-Verify on current employees. Although there are methods for
employers to make determinations on current employees, these methods are often more
burdensome and costly than E-Verify. And, if not managed appropriately, these methods
can lead to unintentional discriminatory actions. To address this, Section 2 of HR. 1772
allows employers to utilize E-Verify on existing employees. It is important to ensure that
this is done in a non-discriminatory way, and the Bill requires that voluntary verifications

of existing employees be done consistently to avoid problems.

E. H.R. 1772 Gives Employers A Good Faith Defense.

One of the most pressing issues for employers is a concern that they will be a
subject of government investigation or, worse, penalized, even when acting in good faith.
Section 5 of HR. 1772 appropriately provides a good faith defense for employers using
E-Verify in good faith. Although this would not protect employers who willfully turn a

blind eye to identity theft or other patterns relating to unauthorized workers, it ensures
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that an inadvertent error with the mandated electronic system will not result in harm to

the company.

III. H.R. 1772 Recognizes a Significant Weakness in E-Verify and Requires

E-Verify to Improve Identity Theft Capabilities

One of the challenges employers face is that the E-Verify system does not have a
foolproof way to recognize identity theft. The system’s Achilles heel remains its reliance
on the accuracy of, and limitations on, information that is input into the system. If an
employer is unable to confirm that the identity documents presented belong to the
individual who presents them, what value is there to the “Employment Authorized”

message from E-Verify? It is merely confirming the authorization of the data entered.

Even though USCIS has made considerable progress (and despite USCIS’s
ongoing efforts in this area), photo matching is still not available on the primary
documents presented by employees: driver’s licenses and state identification cards. And,
absent an identity tool tied to E-Verify, employers have been left to serve as document
detectives. The need to connect identity is not limited to work authorization concerns.
Indeed, the 9/11 Commission came to the same conclusion that employers have known
for a long time: Identity documents are only as good as the information they contain.
Without an ability to match an individual to the identity on their document, drivers’

licenses and state-issued identity cards remain vulnerable to fraudulent use.

ReallD was poised to correct this loophole and provide conclusive matches to
drivers’ licenses and their holders. In fact, despite the retrenchment from ReallD in this

Administration, many states have pressed ahead and are now meeting established

10
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benchmarks for implementation. However, drivers’ licenses in many states are still

unsecure.

The good news is that there are ways to improve the current system. HR. 1772
recognizes the potential for identity verification through the E-Verify system by
proposing an authentication pilot in Section 12. Many models currently exist for such a
process. The private sector has developed mechanisms to address identity theft, while
protecting the rights of employees and ensuring appropriate treatment of asylees and
refugees. One such system is a software program [ developed with several colleagues is
called SecurelD (www.icssecureid.com). This system leverages public sector data and
other information to provide real-time algorithms and consistent screening for employees,
in conjunction with the Form I-9 and E-Verify process. The SecureID system avoids the
problem of making rank and file HR managers identity investigators, who in their well-
intentioned efforts to promote a legal workforce only ask certain new hires questions
based on where their documents were issued or because their English is limited or not

spoken.

The SecurelD tool has proven to be extremely effective for employers who have
faced significant identity fraud challenges with non “photo matched” documents, and has
offered managers a consistent process to address individuals that change their status
while employed based on adjustments (such as the recent DACA announcement).
Employers have also used the system to address Third-Party notifications relating to
allegations that information submitted by a certain employee in fact belongs to another
person. Rather than starting from scratch, E-Verify can be augmented with SecureID or

other identity verification products.

11
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In my view, in attempting to effectively address the magnet of unauthorized
employment, employers have been unfairly saddled with a significant burden related to
interior enforcement of our immigration laws. H.R. 1772 takes some positive steps to
address some of these burdens and provide additional tools to employers. We are
appalled to learn when our law enforcement has inadequate resources to properly perform
their duties. Similarly, we should be equally appalled that the government has given a
tremendous responsibility to America’s businesses, large and small, and yet to date, have

only armed them with bureaucratic procedures and limited tools to perform their task.

1 appreciate the opportunity to testify before you, and would welcome the

opportunity to answer any questions you may have.

12
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Mr. Gowbpy. Mr. Mondi.

TESTIMONY OF DOMINICK MONDI, EXECUTIVE DIRECTOR,
NEW JERSEY NURSERY AND LANDSCAPE ASSOCIATION

Mr. MonDI. Thank you. Good morning, Chairman Gowdy, Rank-
ing Member Lofgren, and honorable Members of the Subcommittee.
Thank you for the opportunity to come to Washington today to dis-
cuss this very important topic of immigration reform, E-Verify and
the Legal Workforce Act.

With this renewed debate, Congress now has a chance to repair
our broken immigration system with legislation that addresses bor-
der security and employment verification, earned legalization, pro-
grams for future legal immigration, and guestworker programs.

As for the E-Verify piece, no one has more to gain from the im-
plementation and enforcement of an improved employment-eligi-
bility verification system than the honest small businessmen and
-women who are trying to compete on a level playing field. Good
business owners don’t look to the government to create competitive
advantages, of course, but rather to provide that level playing field,
and a comprehensively reformed immigration system can help
achieve that end.

Unfortunately, the implementation of E-Verify in a vacuum out-
side the context of a comprehensive immigration package will have
the unintended consequence of pushing more labor to the black
market, increasing staffing burdens, and ultimately hurting the
thousands of small businesses in the nursery, landscape and like-
minded service industries. This is not what we need out of immi-
gration reform.

While we certainly don’t defend the use of unauthorized workers
knowingly or unknowingly, there is a reality that a large part of
this workforce has been trained and has advanced, contributing
their skills and talents to the good employers and businesses who
make good-faith efforts to follow the law.

Should mandatory E-Verify force much of this workforce off the
books with no avenue to legal work status, the loser is the honest
business, and the winner is the dishonest company who drives
down prices and wages by taking up the skilled labor under the
table. There are over 90,000 landscape companies in the country,
and most average under 20 employees throughout the year. These
are truly small businesses that rely heavily on labor. These thou-
sands of small businesses need and desperately want a safe, legal
and available labor pool to meet their year-round and seasonal
needs, but if a piecemeal enforcement-only policy is pursued in-
stead of a comprehensive fix, and the existing workforce is dis-
placed, where will the labor come from?

It would be wrong, of course, to state there are no native-born
Americans who are willing or able to do this work. I myself have
worked in the landscape industry my entire life starting at age 16.
Our Nation’s demographics, educational and employment opportu-
nities, however, have changed over the last 50 years. There are cer-
tainly some willing to do the work, I meet them all the time, but
the pool to draw from is smaller than it has ever been and does
not meet the overall needs of our economy.
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An older, slower-growing, better-educated society, while a good
thing in many regards, is the contributing factor to the difficulties
of many businesses in our industry and others like it have in find-
ing qualified, hard-working labor. The ag sector, of course, would
be hardest hit, of course, with 50 to 75 percent of workers undocu-
mented. We need proactive, forward-thinking, and comprehensive
immigration reform to address these challenges for the next gen-
eration of business owners and workers in our industry.

In previous testimony before this Committee, it has been encour-
aging to hear about the improvements in the E-Verify system. And
despite the recent and forthcoming improvements, many of our em-
ployers will face special challenges using a system like E-Verify
due to factors like limited high-speed Internet access, high seasonal
hiring and turnover, remote or nonoffice hiring, and lack of dedi-
cated human resource personnel staff. We believe it is essential
that the program is simplified for users, that error rates are mini-
mized, and that identity theft concerns are addressed if E-Verify is
to be phased in for all employers. As I understand it, this still does
make strides in that direction, but the phase-in must coincide with
a broad reform package.

In conclusion, our organization supports the use of E-Verify, but
only as part of a comprehensive approach modernizing our immi-
gration laws to help the needs of our small businesses who rely on
an immigrant workforce. If enacted as an isolated measure, how-
ever, we believe mandatory E-Verify will be a clear net negative to
our industry and will harm small businesses across the range of
sectors, do serious damage to the economy.

Thank you, and I look forward to any questions.

Mr. Gowpy. Thank you, Mr. Mondi.

[The prepared statement of Mr. Mondi follows:]
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The Written Testimony of Dominick Mondi, Executive Director
New lersey Nursery and Landscape Association
Before the House Judiciary Subcommittee on Immigration and Border Security

Hearing on H.R. 1772 the Legal Workforce Act
May 16, 2013

Introduction and Background on NJNLA

Chairman Gowdy, Ranking Member Lofgren, and members of the Subcommittee, thank you for
the opportunity to come to Washington today to join the discussion on the very important topics of

immigration reform, E-Verify, and the “Legal Workforce Act” (H.R. 1772).

The New Jersey Nursery and Landscape Association is comprised of Nursery Producers,
Landscape Professionals, Garden Centers, and Greenhouse Growers. First established in 1915, our
diverse organization represents an industry that contributes over $4 billion to New Jersey's economy
annually and employs 39,000 people statewide. Nationally, nursery and greenhouse growers produce
crops that represent 15% of all farm crop cash receipts. The entire industry contributes in excess of $70

billion in economic output annually.

Our organization has immigration reform interests in line with those of other state and national
organizations, both in the green industry and in other small business and service related industries. We
feel the issue of our broken immigration system hurts business and weakens the economy. Well
thought-out reform therefore is paramount to the success of small business, especially in the

agricultural and service sectors, now and in the future.
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With the renewed debate in Congress on the subject of modernizing our immigration system,
Congress now has a chance to get it right, with legislation that addresses border security, employment
verification, earned legalization, and programs for future legal immigration and worker programs. The
bi-partisan S. 744 under consideration now in the Senate Judiciary Committee is an encouraging
development. This package takes the broad, comprehensive approach to modernizing our immigration
laws that is needed. Within such a comprehensive package, we believe E-Verify or a similar system is an
important part of the overall solution on immigration. But, in the stand-alone form proposed in H.R.

1772, mandatory E-Verify threatens to be seriously damaging to small businesses and the economy.

E-Verify’s Proper Role: A Component of Comprehensive Immigration Reform

We recognize that E-Verify is sure to play a role as a component in any comprehensive approach
to immigration reform. With estimates ranging up to as many as 40% of unauthorized immigrants here
having overstayed visas, enhanced border enforcement alone will not achieve the security goals so
many want. No one has more to gain from the implementation and enforcement of an improved
employment eligibility verification system including E-Verify than the honest small businessmen and
women who are trying to compete on a level playing field. Unscrupulous employers who are willing to
circumvent good and legal labor practices poison the competitive marketplace, suppress prices and hold
down wages. This is a rampant problem in professions like landscaping where the cost of entry is low.
Good business owners don’t ask for the government to create competitive advantages, but rather to
provide a level playing field, and a reformed immigration system complete with workforce legalization,
future flow measures, adequate guest worker programs, and workplace security can help achieve that

end.
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Impact of Stand-Alone E-Verify Legislation on Small Businesses That Rely on Low Skill Labor

| would like to start by offering a brief comment on the question of “skill.” Labor needs in our
industry are often described as “low-skilled” or “lesser skilled”. We feel that this distorts the reality. In
fact, most workers in our industry develop highly specialized skills, even though most jobs may not
require extensive formal education. For example, one New Jersey nursery relies on their seasonal
workers to fill a position entitled ‘Order Puller’. This person is not only responsible for understanding
plant sizing and quality standards, but must be able to read and understand the botanical names for
over 100 different types of plants. In the landscape trade, the proper pruning of plants te minimize
insect and disease intrusion opportunities while creating the desired appearance and new growth is a

skill that can only be learned with hands on training and experience.

Unfortunately, the implementation of E-Verify as a stand-alone approach to reforming
employment eligibility verification would lead to serious negative consequences for our employers and
the economy. Mandated in a vacuum, outside the context of a comprehensive immigration package, E-
Verify will have the unintended consequence of pushing more labor to the black market, increasing
staffing burdens, and ultimately hurting the thousands of small businesses in the nursery, landscape,

and like-minded service industries. This is not what we need out of immigration reform.

While we certainly don’t defend the use of unauthorized workers, knowingly or unknowingly,
there is a reality that a large part of this workforce has been trained and has advanced, contributing
their skills and talents to good employers and businesses who make good faith efforts to follow the law.
In agriculture in particular, experts estimate that upwards of 70% of farm workers lack proper
immigration status. Industries with significant entry level, manual labor, and seasonal jobs face

challenges too.
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Should mandatory E-Verify force much of this workforce ‘off the books’ with no avenue to legal
work status, the loser is the honest business, and the winner is the dishonest company driving down
prices and wages by taking up this skilled labor ‘under the table’. There are over 90,000 landscape
companies in the country, and most average under 20 employees throughout the year. Over 75% of our
members report employing 25 employees or less. These are truly small businesses that rely heavily on
labor. These thousands of small businesses need, and desperately want, a safe, legal, and available
labor pool to meet their year round and seasonal needs. Many of these businesses would refuse to
waork with black market labor, and the competitive disadvantage would hurt them, if not force them out
of business. If a piecemeal enforcement-only policy is pursued instead of a real comprehensive fix, and

the existing workforce is displaced, where will the labor come from?

Why Sufficient Labor is Not Available Without Immigration Reform

It would be wrong to state that there are ‘no’ native born Americans who are willing or able to
do this work. | myself have worked in the landscape industry my entire life, starting at age 16, hand
grading lots for new homes. Our nation’s demographics, educational and employment opportunities,
however, have changed over the last 50 years. There are certainly some willing to do the work — I meet
them all the time — but the pool to pull from is smaller than it has ever been and does not meet the

overall needs of our economy.

According to the US Census bureau, in 1960 roughly 10% of Americans had a college degree and
only about 40% had graduated high school. By 2010 those numbers will have swelled to 30% with
college degrees and over 85% with high school diplomas. The increased education of our population
should be a net benefit to our economy, but does not help fill more entry-level positions on which many
ambitious and educated Americans build their businesses, and subsequently their lives. Consider as well

the increasing age of our population. The median age of our population has grown from 29.5 in 1960 to

4
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37.2in 2010. The population is also not growing at the same rate as it did a half century ago. An older,
slower growing, better educated society is a key contributing factor to the difficulties that many
businesses in our industry and others like it have in finding qualified, hard-working labor. We need pro-
active, forward-thinking, and comprehensive immigration reform to address these challenges for the

next generation of business owners and workers in our industry.

Despite New Jersey’s unemployment rate being higher than the national average, many
employers | speak with talk about their difficulty finding qualified and hard-working employees. One
member firm | spoke with recently told me that despite advertising online and in local print publications,
she is still struggling to meet her peak seasonal labor needs. Based on my conversations with others in
the landscape industry, her experiences are not uncommon. It has been reported recently that there is
only one major landscape company in the country that is utilizing E-Verify. This one industry accounts
for over 90,000 small businesses across the country who are already struggling to meet their annual and
peak seasonal labor needs, even with an available, albeit unauthorized, labor pool in place. Mandatory
E-Verify alone, without some corresponding legal options for businesses to replace the lost labor, could

severely undermine this industry and create a large ‘black market’ for lesser skilled labor.

Our growers face daunting challenges as well. New Jersey agriculture is among the nation’s
most labar-intensive; the state ranks 5™ in terms of percentage of farm income spent on hired labor.
Farm Credit East has analyzed the potential impacts of an enforcement-only (as in, stand-alone E-Verify)
policy on the farm sector in the states of New Jersey, New York, Connecticut, Massachusetts, and New
Hampshire. The analysis found that 1,664 farms with annual production of $1.6 billion, nearly 20,000
on-farm jobs and nearly 55,000 off-farm but farm-dependent jobs in just these five states would be
jeopardized by an enforcement-only approach, such as mandating E-Verify without comprehensive

immigration reform.
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Moving Forward with Comprehensive Reform Efforts

Our businesses need leadership from Congress to advance a common sense, comprehensive
immigration reform package that modernizes our immigration laws and meets the needs of businesses
across all sectors of the economy. We recognize that some form of E-Verify is likely to be a part of that
package. We thank Congressman Smith, bill sponsors, and this committee for taking this step in
advancing the immigration reform conversation, but we remain seriously concerned that a piecemeal

approach to reform will only distract from the needed focus on a comprehensive solution.

In previous testimony before this committee, it has been encouraging to hear about the
improvements in the E-Verify system, including the reduction in error rates, future plans to make the
program more accessible, and minimizing unintended consequences on the smallest businesses.

Despite these recent and forthcoming improvements, many of our employers will face special challenges
using a system like E-Verify due to factors like limited access to high-speed internet, high seasonal hiring
and turnover, remote or non-office hiring, and lack of dedicated human resources professional staff. We
believe it is essential that the program is simplified for users, that error rates are minimized, and that
identity theft concerns are addressed if E-Verify is to be phased in for all employers, and that phase in

must coincide with a broad reform package.

In conclusion, our organization supports the use of E-Verify, but only as part of a comprehensive
approach to modernizing our immigration laws that simultaneously addresses the other needs of the
many small businesses who rely on an immigrant workforce. If enacted as an isolated measure,
however, we believe mandatory E-Verify will be a clear net negative to our industry, will harm small

businesses across a range of sectors, and will do serious damage to the U.S. economy.

Mr. Gowpy. Thank all our witnesses for staying within the time
parameters.

The Chair will now recognize the gentleman from Virginia, the
Chairman of the full Committee, Mr. Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman.

I appreciate the testimony of all of our witnesses. And I will start
with you, Mr. Amador. I very much appreciate your testimony and
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wondered if would you explain why the National Restaurant Asso-
ciation believes an E-Verify check should have an end date.

Mr. AMADOR. Well, as is currently drafted, one of the problems
that we are having is with extent of nonconfirmations that go on
forever and forever, you know, it could be several months. Under
the law you still have to send them to training, you still need to
do all these things. And you have to—it is an expenditure for an
employer to do all of these things without knowing whether he is
going to be able keep this employee or not.

So one of the things that my members keep emphasizing to me
is but it has to be clear, and it has to have an end date, because
we want to know whether this employee is going to continue on our
payrolls or we are going to have to let him go. And we understand,
you know, we have been talking to counsel and looking at the bill.
We like, you know, the 10 days, 3 days and then 10 days, and then
under certain circumstances 23 days should be enough for the gov-
ernment to tell us whether the name and the Social Security num-
ber of that individual that is working already inside a premises is
authorized to do so.

Mr. GOODLATTE. Very good.

Ms. Wood, you note in your written testimony that having to
comply with many different State and local employment-eligibility
verification laws has been difficult for some larger employers with
national footprints to manage all the requirements. Would you
comment on those difficulties, and might companies avoid doing
business in certain States or localities because of competing laws?

Mr. AMADOR. It creates

Mr. GOODLATTE. You can comment on it, too, but we will go to
Ms. Wood.

Ms. Woobp. We are probably on the same page on this one, I
think. You know, to say that a company—you don’t want compa-
nies to think, I shouldn’t expand in Colorado because their addi-
tional verification sheet is going to make life difficult. And, you
know, HR managers have difficult jobs as it is. We want them to
spend all their energy making sure that their workforce is author-
ized as well as managing other tasks. Right now, when there are
a number of different competing requirements, it is tough for them
to do it effectively, be as compliant as they want. So I think this
bill takes good strides in making, you know, a Federal E-Verify
mandate and yet allowing States to have some ability to do certain
things without allowing them to impose new requirements.

Mr. GOODLATTE. Very good.

And, Ms. Blitstein, in the year that NC State has been using E-
Verify, have you had situations in which E-Verify helped identify
situations in which documents presented by an individual for the
I-9 process were not, in fact, valid even though they looked valid
on their face, as current law requires?

Ms. BLITSTEIN. Yes, to my knowledge we have had about two,
maybe three at most, but two that I can clearly remember, where
the individual presented documentation that on its face appeared
to be valid, and then, through the E-Verify checks, we realized that
it was, in fact, very good—in one case a very good fake and in an-
other case not quite as good. But the system did catch those, and
then we ended that employment.
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Ms. WooD. And if I could add just one thing to that. I work with
a lot of high-risk industries. When they come onto E-Verify for the
first time, they find a lot of instances where there are final noncon-
firmations. Of course, then the pattern shifts, and it is just identity
theft. But early on I think they find it very helpful, particularly the
photo-matching tool, because even if you do regular training for HR
managers on how to identify fraudulent documents, there is turn-
over in that position as well, and it is just tough for them to keep
up on the latest changes. So I think E-Verify and the photo-match-
ing tool has been extremely effective for that purpose.

Mr. GOODLATTE. Thank you.

And, Mr. Mondi, what percentage of your industry’s employees
are not authorized to work in the U.S.? If, as you state in your tes-
timony, unscrupulous employers who employ illegal workers, em-
ployees in the competitive marketplace—I am quoting you—sup-
press prices and hold down wages, why would you not want all of
your competitors to be required to use E-Verify as soon as possible?

Mr. MoONDI. Sure. I can’t give you a specific percentage. There
hasn’t been good reporting on that, so I don’t have a specific num-
ber for you.

The challenge that a lot of businesses in our industry have now
is that there is already a bottom-feeding tier, if you will, of employ-
ers who are paying cash under the table, who are not necessarily
following existing laws, and there is no reason to believe that they
would discontinue that practice. Obviously it would depend some-
what on how enforcement was enforced.

The challenge would be that if they are already not following
those practices, and the middle-tier employers who are forced to do
E-Verify, and maybe they have some undocumented workers that
they don’t even know about, and all of that now forces—that part
of the workforce gets displaced downward, there is actually an ex-
panded labor pool for that bottom market, and the good employees
have a problem.

Mr. GOODLATTE. Got it. But one would presume that if we made
this mandatory, that one of the keys to that is not just making it
mandatory that that bottom employer, as you described them, use
the system, but that we have an aggressive system to make sure
that they are indeed using the system.

So I am sure you would agree that that should be a part of this.
In fact, in this legislation, while there have been concerns ex-
pressed by some that we not have 50 different States having 50 dif-
ferent E-Verify systems, we have also recognized that the States
have a role in helping the Federal Government, which may have
more limited resources, in checking to see if businesses are indeed
using E-Verify to have a much greater compliance effort there to
check to make sure businesses are indeed using it.

So once we have the system up and operating, we want it to
work fairly for the employer and the prospective employee, but we
also want to make sure that everyone is using it. That is really the
whole point of the legislation, to have it mandatory so everyone is
using it, including the people who are getting away with things
today that they shouldn’t be getting away with.

Mr. MonNDI. I agree 100 percent. And one of the unique—more
unique challenges of the landscape industry, like maybe some con-
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struction trades, is the oftentimes lack of any centralized office or
location. So we see with environmental regulations as well where
certain companies, it is hard to track them down if they are dodg-
ing license fees or things like that because you can go to their office
if you want—it is generally a room in a house, or maybe it is a
small yard where the owner is—but he picks up his work to and
from the yard—his labor to and from the yard, they are off site in
different locations, sometimes not just day to day, but hour to hour,
and unfortunately it becomes a real challenge.

Mr. GOODLATTE. Thank you very much.

My time is expired. Thank you, Chairman.

Mr. Gowpy. I thank the gentleman from Virginia.

The Chair will now recognize the gentlelady from California Ms.
Lofgren.

Ms. LOFGREN. Thank you, Mr. Chairman.

And I would like to follow up with Chairman Goodlatte’s line of
inquiry, Mr. Mondi, if I can, because if I am hearing you correctly,
there 1s an important goal that I think all of us would share, which
is that everybody comply with the same rules so that it is a level
playing field, nobody cheats and gets ahead.

But there is an additional element, I think, and this is really my
question, which is if there is not enough people to actually hire to
do the job, then what? So you are in New Jersey with the land-
scape association. In the last Congress, you know, some people ac-
tually said that it wouldn’t be so bad if people and landscaping and
agriculture were denied access to needed workers; that then they
would just go to mechanized efforts, and they would fill in with
technology the loss of human capital.

Would that work in the landscaping industry? I mean, the esti-
mate is—we don’t know, of course, but the estimate is that over
half of the employees may not have their proper papers, they may
have given a false document or the like. I am not suggesting that
every employer knowingly hired someone not authorized. Would it
work if half or two-thirds of the employees in the landscaping busi-
ness in New Jersey were no longer available to hire?

Mr. MonDI. Well, no. I mean, you would start to fundamentally
change the structure of the whole industry. Traditionally you are
talking about people who are younger and can handle working out-
side a lot and things like that. And as our demographic shifts, that
labor pool is getting smaller.

You know, on the agriculture side, we have a lot of nursery pro-
ducers, high labor. If a lot of that production just shifted away from
high-labor practices, you would see a loss of access to local food, es-
pecially crop growers shifted to other practices, or you would see
a loss of open space in farmland, which is certainly not something
that I would think we would want either. New Jersey prides itself,
the Garden State, on its agriculture.

On the landscape industry it proposes a lot of challenges as well.
You start to actually see a separation. You might actually get to
the point where if there are just less people to do the work, and
there is less companies doing the work, a hyperinflation of the in-
dustry, which would start to make home landscaping, gardening,
lawn maintenance, things which many average Americans and cer-
tainly in New Jersey can enjoy these days start to become unrea-
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sonable, start to create this higher tier of estate gardener—you
know, you go back to the estate gardener sort of status for that
community—while possibly having some sort of an undercurrent
down below.

And it is tough to say without having an exact number of—or
exact percentage of the workforce that is undocumented, but I can
tell you in preparation for today, calling my members and asking
questions, New Jersey has high unemployment, and employers are
advertising online and in print and everywhere you would tradi-
tionally do that, and they are having a very hard time finding em-
ployees to do the type of work that they need. So it is already a
challenge, and if that workforce that is in place was displaced, it
would only get worse.

Ms. LOFGREN. So, what—if you are seeking some percentage of
immi;;rants in the workforce, is there any way for people to legally
come?

I remember years ago, I was so honored when Dr. Richard Land
from the Southern Baptist Convention was a witness before a Sub-
committee, and I always mention that because I don’t want to steal
his line. It was a great line. And he said for years, we had two
signs at the southern border. One sign said “No Trespassing,” and
the other sign said “Help Wanted.”

And there is only 5,000 visas a year for unskilled workers with-
out a college diploma. Are you able to meet the needs in New Jer-
sey with those 5,000 visas in our current system?

Mr. MonDI. Yeah. We have a lot of employees that are using the
H-2B program right now for some of this temporary seasonal labor,
and it is tough to find one that doesn’t have complications with the
system, and any—no system is perfect.

Ms. LOFGREN. There is a cap on that as well that is usually met
right away.

Mr. MonNDI. There is a cap on that, and in the lowest of our eco-
nomic times a few years ago, it was okay. I tell you those few years
before that, that cap was met within the first—you know, first
week of filings, and it was a real problem. And even now, you
know, and anecdotally, you know, speaking with someone—one of
my members on the way up here, they, you know, asked for 20 em-
ployees, and they got 16, and 4—4 are still stuck in their home
country.

And you know, when you are talking about seasonal work and
not seasonal like, well, Christmas is coming, so we need to hear
more salespeople, but when we are talking about seasonal where
when the spring hits, it is time to go, you need your workers when
you need them or you lose work, you lose revenue, and that—obvi-
ously, that is a problem. So——

Ms. LOFGREN. I see that my time has expired. I thank the Chair-
man, and I yield back.

Mr. Gowpy. I thank the gentlelady from California.

The Chair will now recognize the gentleman from Texas Judge
Poe.

. Mr. PoE. Thank you, Mr. Chairman. Thank you all for being
ere.

As we progress through this whole numerous issues on immigra-
tion, and I think there are numerous issues, that as I look at immi-
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gration law, you take any subject, and it is broken all the way up
and down the ladder. And I thank—I commend the Chairman for
being methodical of taking one issue at a time and trying to solve
each of those.

When it comes to workers, I used to be one that thought that
Americans, if they needed work, they would take any job. Well, we
have been proven wrong about that in the last hearing. We had the
Georgia peach orchard guy. I don’t know if they grow peaches in
South Carolina or not, but——

Mr. GowDY. We grow them more than they do in Georgia, Judge
Poe.

Mr. POE. We don’t grow too many.

But anyway, American farmer wanted to hire 2,000 workers, put
all the ads out, hired every American that applied, 490-some-odd.
Peach season is over, he had three Americans working for him.
Americans don’t take those jobs. They have other options.

My own philosophy is when it comes to workers, temporary
guestworkers on both ends, high-skilled and low-skilled, we need as
many as we need. Sure, hire Americans first, make sure we fill
those low-skill, high-skill jobs with Americans first, but how many
do we need? Well, we need, like I said, as many as we need, and
the marketplace will drive us on that.

I don’t think we should set arbitrary numbers. I don’t think the
labor union should, the Chamber of Commerce. Congress has to fig-
ure out a way. Maybe that fluctuates from year to year, I don’t
know. But my philosophy is marketplace driven, and this is—the
issue of verifying who i1s working and who is not working, and mak-
ing sure that we keep up with workers and they go home when
they are supposed to go home, all those issues, I commend Chair-
man Smith trying to make that simpler.

But I say all that to say this: What do they do in other countries?
We are not the only country in the world that has faced this tre-
mendous issue. Have any of you done research with the other 194
countries there are in the world, if we count Texas, 195 countries
left in the world, on this specific issue? And how do they solve this
E-Verify concept that we are talking about? Any of you want to
weigh in on that?

Mr. AMADOR. Well, it is a big question, yes. A lot of countries
have done many different things. I am not saying that they should
be appropriate for the United States, but even if you look at Eu-
rope, they solve their problem by just uniting and letting poor
countries send workers to rich countries, and that is how they solve
their problem.

They have similar ways of verifying identity. They have different
ways of verifying identity. I know in France, you as an employer
are required to send a list every month to the government, you
know, with everybody you hire. There are different ways of doing
it. From the perspective of the United States, I think building in
a system that employers are becoming more familiar with, I think,
is the right way to go.

On the issue of workers, as you mentioned, I think the—we do
not support the W visa part of the Gang of 8 proposal. We like the
big bill as a whole, but, you know, again, maybe negotiating all of
those things ends up creating a lot of flaws. So I would hope, you
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know, that thiscommittee, after taking E-Verify, will look at—I
know you are looking at agriculture next, but look at other portions
and maybe come up with better titles, you know, so when you go
to conference, you are able to come up with a better package.

Mr. POE. Any of the other three of you want to weigh in on that?

Ms. Wood.

Ms. Woob. I would just say that I think E-Verify, it is a pretty
good system, and it is increasingly doing kind of a better and better
job. We don’t have a demand side down, which is part of the reason
we need to have kind of effective comprehensive immigration re-
form, but I think the E-Verify system, in a country that does not
want a national ID card, is doing a pretty good job, and I think the
government is making it easier and easier.

When I was in the government, and now that was several years
ago, we would meet with many other countries to talk about migra-
tion challenges, and they would ask advice for us—from us, and we
would ask advice from them. So it is not my experience that some-
body else really has it solved. You know, Australia has an advan-
tage because it is harder to get there, you know. Kind of there are
those kinds of things.

Mr. PoOE. That is right.

Ms. WooD. And other countries that have national ID cards can
kind of focus on that. But, you know, we worked with several coun-
tries on effective worksite enforcement and challenges, because I
think global migration patterns and issues, it is a real challenge for
everyone, but I do think, you know, we are actually making some
progress, so I would hope we stick with this horse.

Mr. POE. I have one other comment or question.

Mr. Amador, if I own a franchise in Humble, Texas. Let us use
Chik-fil-A. I am a franchise owner. Who is responsible for checking
my employees? Is it me, is it a third party, or is it Chik-fil-A cor-
porate?

Mr. AMADOR. No. It is the franchisee. I mean, one of the biggest
misconceptions in our industry is when you see a brand name, you
are thinking it is a huge company behind it, and a lot of them is
just really a mom and pop, you know, that may own two or three
franchisees or maybe just one, and he is responsible for his employ-
ees. That is the way it is involved, because, you know, liability and
other matters. So he has to be able to operate it as well as some-
body that may own 100 or so franchises that may have

Mr. POE. It is the franchise owner that is responsible for the em-
ployees.

Mr. AMADOR. That is correct.

Mr. PoOE. All right. I yield back. Thank you, Mr. Chairman.

Mr. Gowpy. Thank you, gentleman from Texas.

The Chair will now recognize the gentleman from Michigan, the
Ranking Member of the full Committee, Mr. Conyers.

Mr. CoNYERS. Mr. Chairman, may I be skipped temporarily? I
have a—someone waiting.

Mr. Gowpy. Certainly

Mr. CoNYERS. Thank you very much.

Mr. GowDY. I believe we would then go to Mr. Gutierrez, the
gentleman from Illinois

Mr. GUTIERREZ. Thank you so much.
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Mr. GowDY. Yes, sir

Mr. GUTIERREZ. I want to, first of all, thank all of the witnesses,
and I want to say to my colleagues on both sides of the aisle I am
ready to support a vigorous, rigorous program to verify employees.
I do not want to see a continuation of a permanent underclass of
workers in this country. I want to fix our broken immigration sys-
tem.

I think that essential and critical to any comprehensive immigra-
tion reform package is to have E-Verify, and I want to make sure
it works. I want to make sure that, as we have—we are suggesting
today, that if there is an employer in America who wishes to hire
an undocumented worker, that the full weight of the law is applied
to that individual. And I would hope that as part of any process
we make tests, especially in the first few months, that when we
catch any scoundrels out there attempting to hire undocumented
workers, that we enforce the full force of the law against them, be-
cause, you know, it takes two. It takes also—not every employer is
hoodwinked by someone with false papers. There are employers
who knowingly and willingly undermine American citizen workers
by giving workers, undocumented workers, and I want to end that.
I want to end it not only for the American workers, but I want to
end the inherent exploitation that exists of the undocumented
worker.

I think we need to understand that I am for E-Verify because I
want everybody verified for the system. We have a great Nation.
Things are getting better. And how are they getting better? Every-
body tells us, OSHA tells us, American workers are safer than ever
before. Tragically, 13 die every day and never come home, but they
are safer. But when you extract Latinos from the group, more
Latinos are getting hurt on the job, and more Latinos are dying at
the job as the rate is declining for the overall pool of American
workers.

I want that to end, so I am ready for E-Verify. I am ready to
verify everyone. But let me just suggest the following. In the ab-
sence of a comprehensive immigration reform package, where are
the votes to get the public policy? They are certainly not going to
come from this side of the aisle, and we are going to have difficulty
in reaching a grand bargain. And this, I want to state categorically,
is part of the bargain, an essential fundamental part of any agree-
ment in comprehensive immigration reform: enforcement, internal
enforcement. It will stop and not allow a future event where, years
to come, we have millions of other undocumented workers exploited
again.

So if you look at this from my point of view, and the humanity,
and the safety, and the justice of immigrants and working men and
women, or from a public safety point of view, or from an economic
point of view, take the view you wish, we should be able to reach
an agreement on comprehensive immigration reform.

Now, if you allow the 11 million out there, then what you are
asking me is to take our broken immigration system and unleash
upon them an E-Verify system that is only going to make them go
deeper into a more exploitive state where there will be more people
that can prey upon them, I can’t do that. I can do this, and I will
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encourage all of my colleagues to do this in good faith, to keep
America safe.

So, I want to thank you, Chairman Gowdy, for putting this hear-
ing together. I hope we continue to have hearings like this. I think
E-Verify is important. I believe we can make America safer, and
make our workers safer, and live by this adage: Any job created in
America should go to an American first, but there is plenty of work
for others to come to this country, as they have in the past, to do.

Thank you so much, Chairman Gowdy.

Mr. Gowpy. Thank the gentleman from Illinois.

The Chair would now recognize the gentleman from Texas Mr.
Smith.

Mr. SMITH. Thank you, Mr. Chairman. I am tempted to ask for
10 minutes, my 5 minutes plus the 5 minutes Mr. Gutierrez did not
use for questions. I can only say that about a friend. I appreciate
and admire Mr. Gutierrez very much for all that he has contrib-
uted to the immigration reform debate.

And I do want to say it is nice to hear everyone who is here as
a witness, and, in fact, all my colleagues support E-Verify either
alone or often in conjunction with other immigration reforms, and
I certainly appreciate that.

Mr. Amador, I would like to start off with you, if I could. I don’t
know if I heard you mention in your oral statement the recent sur-
vey that was taken by the National Restaurant Association. Did
you mention that in your opening statement?

Mr. AMADOR. Go ahead.

Mr. SMITH. The recent survey that was taken.

Mr. AMADOR. Yes.

Mr. SMITH. Could you go into some detail about that survey, be-
cause I think it is very instructive.

Mr. AMADOR. Sure. We—we just issued a survey that was com-
pleted late last year. We got more responses than we thought we
were going to get. We got about 800 of our members, large, small
suppliers. So we got a very good picture of a membership comment
on E-Verify, you know, both members that use it, members that did
not use it.

One thing that, you know, until now and last time we testified,
the National Restaurant Association testified before the Com-
mittee, it was all anecdotal. Now we have the evidence, you know,
and the evidence shows that our—the larger companies, you know,
the larger members, already 49 percent of them are using E-Verify,
and out of those, two-thirds of those that are using E-Verify sign
up to it voluntarily.

One thing I will mention is, I mean, this whole idea that we can-
not do enforcement alone, it is already happening. I mean, my
members are seeing it. It is true that I get a lot of push-back from
my guys in California as to why are you supporting the Legal
Workforce Act; it is not going to be mandated here. Well, more and
more it is mandated across borders, and it is having different man-
dates, and that is one of the complaints. They are signing up, and
they are viewing that it is not just signing to E-Verify, it is signing
to E-Verify of Colorado, E-Verify of Arizona, and they want a neu-
tral playing ground, you know, where they have one law to follow.
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From those that are not using E-Verify, I would say that the
number one comment that they said was, well, we don’t have an
HR department, and we would like some options.

Mr. SMITH. Okay. Mr. Amador, I just wanted to make the point
that I thought the survey also showed specifically that 79 percent
of restaurant owners view E-Verify as 100 percent accurate. Is
that—is that the final

Mr. AMADOR. They found that to the best of their knowledge,that
it was 100 percent accurate.

Mr. SMITH. When you can find 79 percent of any group of individ-
uals thinking that anything is 100 percent accurate, that has got
to be a new record either in the private sector or in the public sec-
tor.

Mr. AMADOR. It was that answer I did not expect, and we were
happy to see it. Another one that was very interesting is 80 percent
of those that use E-Verify recommended E-Verify to their col-
leagues.

Mr. SMITH. And to your knowledge,the use of E-Verify, the cost
is minimal by the various owners?

Mr. AMADOR. That is what they were saying in the survey. One
comment is for those that did not use it. For those that use it, al-
ready have Internet access, already have the framework in place.

Mr. SMITH. Right. And then what is the average time that it
takes to check in a potential or future employee?

Mr. AMADOR. It takes—it takes minutes.

Mr. SMITH. You could say 2 to 3 minutes.

Mr. AMADOR. And if you want to—excuse me?

M}; SMITH. Two to 3 minutes is what I have heard. Is that accu-
rate?

Mr. AMADOR. Two to 3 minutes. And the number one complaint
with it, which was the original question at the beginning of the
hearing, was the tentative nonconfirmation throws a wrench into
the system. So the 2 or 3 minutes we love, but then the tentative
nonconfirmation adds additional cost to

Mr. SMITH. Right. And the nonconfirmation shouldn’t be a sur-
prise, maybe particularly in the restaurant business, but in any
business, because across the country about 5 percent of the work-
force is illegal. So when we find out that 5 percent across the board
doesn’t—don’t get confirmed, that is not a flaw in the system; that
is actually showing that the system works.

Mr. AMADOR. And the concern that they have with exemptions
that—exceptions that have been created in other States is they
may need—it is a very neighborly business, right, so you turn
somebody down, and they say, then I go to another restaurant that
is exempted, because it happens perhaps throughout

Mr. SMITH. That is why everybody needs to use E-Verify.

Mr. AMADOR. Right.

Mr. SmiTH. Thank you.

Ms. Blitstein, I wanted to go back to your statement, and I want-
ed to really clarify for the record, when you talked about applying
E-Verify to the current employees, that I wanted to make sure that
you and others understood that the bill, yes, does apply to current
employees when it comes to Federal contractors, for example, but
as far as all other businesses, when we are talking about future
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employees. So the burden is not going to be there, the burden that
you might feel, and we can talk more about what to do about it,
but that burden is not going to apply in, I would say, 99 percent
of the cases.

The bill allows an employer to check current employees if they
check all employees, and that is in an effort to avoid discrimina-
tion. But again, that is voluntary. We don’t force everybody to
check their current workforce. I just want to make sure that that
was clear.

I appreciate your saying that E-Verify works as intended, and
that it is a balanced approach as would—as well.

Is my time already up? Maybe I will go into Mr. Gutierrez’s 5
minutes. No. No.

My time is up. Ms. Wood, let me just thank you for your testi-
mony very quickly, and may I ask you what benefit you think E-
Verify has for American workers? Sometimes that gets lost. We all
talk about foreign workers. I don’t think we talk enough about the
benefits to American workers. And, Mr. Chairman, if I could ask
your indulgence for her to answer that one question.

Mr. Gowpy. Certainly.

Ms. Woob. Well, E-Verify provides kind of an even playing field
for authorized workers when they apply to the system, and so it
encourages employers to have, you know, wages and other things
that are not undercut because they are depending on an illegal and
unauthorized workforce.

Mr. SmITH. Okay. Thank the gentleman from Texas.

The Chair would now recognize the gentlelady from Texas Ms.
Jackson Lee.

Ms. JACKSON LEE. I think that has a certain ring to it. Thank
you very much, Mr. Chairman.

And as my good friend Mr. Smith was leaving, let me thank you
and the Ranking Member. And I wanted to make mention of the
fact for the record that yesterday we completed in Homeland Secu-
rity one of the components to comprehensive immigration reform,
which is a very strong border security bill, and I wanted to make
mention for this Committee that Mr. Smith and I joined on an
amendment that covered operational control for—oh, I am sorry. I
thought you had stepped away—operational control for the entire
border. And I just wanted to show a sign of bipartisanship and
comfort for this Committee as we look at these issues that are
enormously important, and if I might do an advertisement, I hope
that we will consider that bill as a component to the process of
comprehensive immigration reform.

Let me thank the witnesses. Mr. Amador, it is good to see you
again. We have had a long journey of working together. But I real-
ly want to take a moment and thank the National Restaurant As-
sociation. We have worked with them over the years, but I do want
to thank them for being such an enormous economic engine, and
coming from Texas and Houston with such a large membership,
certainly my friends, I have been in their restaurants, I have met
with them, I understand the challenges that they have, and I
would also say that they seek to hire anyone who will come and
be a good worker, and do the job, and stay on the job.
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You have given opportunity to young people. I am hearing that
you are hiring seniors because seniors are coming back to work,
and in between. And there are people at your—in your business—
businesses that use the restaurant job as their income for their
family, so I think your work is very important.

And I wanted to just ask a straight-out question because I want-
ed to make sure we were correct. The National Restaurant Associa-
tion is supporting a comprehensive immigration reform; is that not
the case?

Mr. AMADOR. We support immigration reform whether it is one
piece at a time, whether it is only DACA. We supported DACA by
itself. We support the Legal Workforce Act, and we support legal-
ization of work—legal work status for I wouldn’t say all, but cer-
tainly a great number of the 11 million.

Ms. JACKSON LEE. My understanding is that you are going on
record for access to legalization for the 11-, 12 million undocu-
mented individuals?

Mr. AMADOR. Of course, with caveats as, you know, if you have
a criminal record and things like that.

Ms. JACKSON LEE. Well, our bill will cover all that.

Mr. AMADOR. But other than that, yes

Ms. JACKSON LEE. You are.

And you would—you would certainly be happy if components of
what you are interested in came out in the form of a comprehen-
sive immigration package.

Mr. AMADOR. Correct.

Ms. JACKSON LEE. So we can work together.

I wanted to just go over some—and thank you for that. And I
want to look very closely at this legislation. Certainly our Chair-
man has made a great effort. One of the things that I want to im-
plore the Chairman of the full Committee for and the Ranking
Member is that we do have regular order, and that this Committee
has the ability to participate in the process, and hopefully we will
find that there are people here who will work for the greater good.

I want to ask Ms.—is it Blitstein?

Ms. BLITSTEIN. Blitstein.

Ms. JACKSON LEE. Blitstein, let me get that correct. One of the
things that I wanted to raise very quickly is the question of due
process and the ability to challenge the idea that I am documented.
Do you have an answer to that? There is no provision in this bill
for due process. If someone has claimed falsely that they are not—
they don’t verify them, but they are a citizen, or they have status?

Ms. BLITSTEIN. CUPA-HR would be in support of measures that
could afford someone due process. No system is completely perfect,
and while we certainly support the Legal Workforce Act, that
doesn’t mean—Dbecause there is no provision, that doesn’t mean
that we wouldn’t be supportive of—of some mechanism like that.

Ms. JACKSON LEE. That would be very helpful. Thank you.

I want to go back to Mr. Amador. One of the major concerns
about E-Verify has been raised. Historically the system returns an
unacceptably high percentage of both erroneous confirmations and
erroneous nonconfirmations. And we have heard testimony from
USCIS early this year that improvements have been made. Will
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that pose a problem? And I have heard from the restaurant asso-
ciation that that has been a problem.

Mr. AMADOR. It used to be a bigger problem. And again, you
know, we had originally opposed—and this is years ago when it
was first mandated, we had opposed E-Verify, but the improve-
ments are significant, and our members are telling us that, you
know, when people go back, they are able to fix those problems.

Ms. JACKSON LEE. But you would want to make sure that those
problems would be fixed.

Mr. AMADOR. Well, of course, you know, we would like the sys-
tem to always improve, but that doesn’t mean it shouldn’t be man-
dated, because it is working for the purpose intended.

Ms. JAoCKSON LEE. I appreciate it.

Mr. Mondi, I am sorry. Let me just—appreciate your industry as
well, and I don’t want you to have to go out of business. What
about the idea of how much this would cost maybe for the em-
ployer, for the employee, and fraudulent documents? And in your
industry it is seasonal, what kind of major impact that would have
on you.

Mr. MONDI. So——

Ms. JACKSON LEE. How much—how much the system would cost,
maybe cost the user, et cetera.

Mr. Monbi. If.

Ms. JACKSON LEE. Added cost.

Mr. MonbDI. It would add a lot of cost in lost time. So actual dol-
lars spent, if the technology advancements do come to fruition the
way they have been suggested they may, with smartphone applica-
tion and telephonic things, that might be very helpful. If your office
is the cab of your pickup truck, however, any sort of additional pa-
perwork burden is just that. It takes more time, it takes more time
in the office, less time in the field. You are talking about owner/
operators who will spend as much time with their hands on the
shovel as they do on a keyboard, right?

So the biggest loss of money is going to be through additional
time and administrative burdens. They don’t have HR staff; you
know, they cover every aspect of the business. And so when you are
off site, when you do don’t have an office, and you don’t have dedi-
cated office staff, any types of challenge—any type of paperwork
burdens become a challenge.

Ms. JACKSON LEE. Let me thank the witnesses, and again, if I
might add my appreciation for the restaurant association and the
work Mr. Amador has done with us. Can we continue to work to-
gether?

Mr. AMADOR. Yes.

Ms. JACKSON LEE. I would love to do that.

I want to thank the Chairman, and I yield back.

Mr. Gowpy. Thank the gentlelady from Texas.

The Chair would now recognize the gentleman from Iowa Mr.
King.

Mr. KING. Thank you, Mr. Chairman.

I want to thank the witnesses for your testimony here today. And
as I listen to the theme through here, that there is work that
Americans won’t do, and having spent my life for a time with a
shovel in my hands or down in the ditch, and actually I haven’t
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found anything that I won’t do, or anything I can’t get my sons to
do, or anything that I can’t get our crew to do. Whether it is 126
degrees heat index or 60 below windchill, we will do what needs
to be done.

And there are an awful lot of Americans that are naturalized, na-
tive-born Americans that are out there in the cold and the wind
and the heat in the ditch doing this work every single day, and I
pay attention. Around this city I can send my staff out with a video
camera, and we could find you all kinds of work done in this city
done by Americans that are doing work that Americans won’t do.

So I just—I wanted to put that particular thing, perhaps, to rest,
although it keeps recurring year by year, and make the point that,
for example, 75 percent of illegal aliens in this country have less
than a high school degree, high school degree or less, and a house-
hold headed by a high school—someone with a high school—with-
out a high school degree will draw down—will pay in taxes about
$11,469 in taxes, and they will receive about $46,582 in benefits.
That is a net fiscal deficit of $35,113.

What we are talking about here is a Nation that has a cradle-
to-grave welfare system. This is not 1900. This isn’t 1907 when the
previous wave of immigration peaked. This is the cradle-to-grave
welfare system in the United States, and Milton Friedman said
clearly that the—an open borders program and a cradle-to-grave
welfare system cannot coexist, and that is what we are doing here.

What we are doing is, speaking of the comprehensive immigra-
tion reform policy that has recurred here, is that we are really talk-
ing about taxpayers subsidizing the difference between the cost of
sustaining a household and the wages that can be drawn into that
household from someone who is—who is, I will say, of lower edu-
cation, not necessarily lower skills. And I would ask unanimous
consent to introduce into the record the Robert Rector report of the
Heritage Foundation dated May 6, 2013, and ask a unanimous con-
sent, Mr. Chairman.

Mr. Gowpy. Without objection.

[The information referred to follows:]
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Mr. KiNG. Thank you, Mr. Chairman.

Then I wanted to ask the question of Mr. Amador, the bill pro-
hibits an employer from checking current employees unless they
check all current employees. So let me suggest that if you had a
national restaurant burger chain, and you had—in one or more of
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the locations you had reasonable suspicion that a high percentage
or even any of your workforce was working unlawfully, under this
E-Verify bill, how would you go about doing your due diligence as
a citizen to verify those employees if you had that administrative
burden of all the employees in the Nation, as Ms. Blitstein has
said?

Mr. AMADOR. Well, let us—I will say a little bit of history, and
I know Ms. Blitstein—Blitstein reported on that a little bit.

When the Federal Government, when the Obama administration
continued the policy of the Bush administration requiring Federal
contractors to reverify the entire workforce, the U.S. Chamber of
Commerce filed a lawsuit. They have since lost that lawsuit, but
it was accounted that it cost millions of dollars to reverify people
that had already gone through the current system and there was
no suspicion of any of them being undocumented.

The same is still true for the entire workforce. It is very expen-
sive to go back and reverify, particularly in our industry where you
have such a high turnover rate, to bring everybody in and make
sure that you didn’t miss anybody, even the owner, because if you
did that, then you open yourself for liability.

Mr. KiNG. Would you prefer to have the option that as an em-
ployer at a location could just simply run one or more of the em-
ployees who he verified that were current employees?

Mr. AMADOR. We have always supported a voluntary reverifica-
tion with good cause. That doesn’t mean that we want to waive
other nondiscrimination and antidiscrimination laws, but at the
same time, you know, if you have good cause, if you have reason
to believe that the——

Mr. KING. And I can get into that discrimination piece, because
the computer doesn’t know the difference. But I would go to Ms.
Wood in the time that I have left, because one of my other con-
cerns, and I have a couple—one of my other concerns is that we
have an executive branch that refuses to enforce immigration law,
and so it is hard for me—although I like a lot that is in this bill,
it is hard for me to get to the point where I can except that with
a promise of enforcement of immigration law, we would actually
get enforcement, since I have been watching this since 1986 and
am disappointed with every Administration, including Ronald
Reagan, on this issue. How could we expect the law to actually be
el}?forced unless the President wants it to happen and believes in
it?

Ms. Woob. Well, I think it is tough, and as I noted in my written
testimony, I mean, it has been a challenge, you know, how can we
do this more effectively? That doesn’t mean, I think, that we give
up, and I think this bill and more and more employers going on
E-Verify is a good start.

I would note just with the idea of verifying kind of one employee
at a time, I do think we have to be careful and build in some civil
rights and civil liberty kind of protection, because you could have
a well-intentioned HR manager that would just decide that only
employees that don’t speak English well, those would be the one I
would—would want to run through for existing employees.

So I think we have to be careful if you allow people just to run
an individual employee through without a reasonable amount of
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s}111spici0n or a particular investigation that would lead them to
that.

Mr. KiNG. Thank you, Ms. Wood.

And I would note, Mr. Chairman, that you have already made
the decision to hire, that would be when the discrimination would
take place.

And I yield back.

Mr. Gowpy. I thank the gentleman from Iowa.

GrThe Chair would now recognize the gentleman from Florida Mr.
arcia.

Mr. GARCIA. Thank you, Mr. Chairman.

Ms. Wood, you worked in the previous Administration, and back
then, if I remember correctly, you favored comprehensive immigra-
tion reform.

Ms. Woob. That is right, and I still do, yes

Mr. GARCIA. Good.

I just want to get back to a statement that was just made. You
would assume that since we are deporting about half a million peo-
ple a year, that this Administration is enforcing immigration law.

Ms. WoobD. I think that no Administration, the Bush administra-
tion included, has been effective in truly reducing the magnet of
unlawful employment. I think we have all tried, we tried in dif-
ferent ways, and we haven’t succeeded. And so I think it makes
sense to look at how can we improve our overall system. One of
those ways is by making E-Verify mandatory and looking at that.
I certainly think that the continuation of the Secure Communities
program has been a very positive thing, and there has been other
positive things in the Obama administration as well.

Mr. GARCIA. Thank you. Just glad to know—I am glad that you
agree that we are enforcing immigration law. It is an important as-
pect to this.

I want to ask you, following up, you would—you would agree
with me that sort of continuation of an immigration system that is
broken under the current confines makes absolutely no sense,
right, that you are probably trying to do the impossible?

Ms. WoobD. I think our system is broken, has been broken, and
we need to do something to fix and address. I think we have a re-
sponsibility to do that, even though it is tough, and even though
the answers, frankly, may not be perfect. But I do think this bill
on the E-Verify piece, I will say, is, in my view, better than the
proposal in the Gang of 8 relating to employment verification, so
I hope that something more similar to this could be considered at
an appropriate time

Mr. GARCIA. I would imagine that because you believe in com-
prehensive immigration reform, you see this as a part of a broad-
er—broader component. This is but a component of an overall im-
migration overhaul, and that what we need to do is fix it all at
once and get it done, correct?

Ms. WooD. We need to fix it, but if this is all we can do, I would
say let us start with this. So I am—you know, I certainly think we
need to fix it, but—but just like DACA, it may be that there are
portions of reform that make sense in different chunks, and that
the American people are—and Congress would be able to do that
in kind of sizeable pieces, and I am not opposed to that. If we can
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do it in one overall bargain, you know, kind of all the better, but
we have got to make sure we get every piece of it right. Got to
make sure we get interior enforcement right, border enforcement
right, future demand right, and that is very difficult, particularly
in a bill that is almost 900 pages.

Mr. GARCIA. You do realize, though, the complexity when we
have Members of this Committee who find the ability of doing im-
migration at all or making the assertion, almost ludicrous asser-
tion, that Americans are willing do all these jobs when we found
that that has not been the case across the board probably for the
last two decades, correct?

Ms. WoobD. These are incredibly tough issues, and I think the
fact that Congress is focusing on them so much now makes a lot
of sense. And so I just hope that there is political courage on both
sides of the aisle to seek for a reasonable situation that is not per-
fect, doesn’t satisfy everyone’s equities, but moves the ball forward,
because the current situation we are in, I think, is not tenable and
not sustainable in the way we would like for the American public.

Mr. GARCIA. Okay. I wanted to—thank you.

I wanted to ask Mr. Mondi a few—a question.

So, you know, implementing these requirements to the agri-
culture industry, last time it came up, there was sort of an outcry
because it could basically shut down the agricultural industry, and,
in fact, there were consequences when we had enforced certain pro-
visions in certain parts of the country. So is—is the E-Verify that
we are proposing here workable for your industry, and would
you

Mr. MonbD1. E-Verify is important as part of—there are a couple
other components. I know after this hearing we are going to be dis-
cussing a workforce—a guestworker bill.

Mr. GARCIA. Uh-huh.

Mr. MonNDI. And now for specific comment, certainly that panel
can address those, but there is also the legalization factor where
if you have people who develop skills over time that have been here
working hard, which we know in agriculture in particular, since
that is your question, there is a lot of them, without some—you
can’t pick up three-quarters of the workforce, throw them out, and
just bring in—replace that with new people that have no experi-
ence and maybe even ability.

So, I think that E-Verify is going to absolutely be a part of ad-
vancing agriculture, but I think it is going to be imperative that
there is a guestworker program, and that there is some legalization
program as well.

Mr. GARCIA. Or broader comprehensive immigration.

Mr. MONDI. And all those things together are contingent on each
other, so they need to be together.

Mr. GARCIA. Thank you. Thank you very much.

Mr. Chairman, I yield back the balance of my time.

Mr. Gowpy. I thank the gentleman from Florida.

The Chair will now recognize the gentleman from North Caro-
lina, the former U.S. attorney Mr. Holding.

Mr. HOLDING. Thank you, Mr. Chairman.
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Ms. Blitstein, welcome. I understand you are a constituent of
mine, so it is a delight to have you in the Committee today, and
so I will ask you a few questions.

In the years that NC State has been using the E-Verify system,
have you had situations in which E-Verify has helped identify
places in which documents presented by an individual for the I-9
process were not, in fact, valid even though they looked valid on
their face, as current law requires?

Ms. BLITSTEIN. In our experience we had, that I can think of,
about two situations that I can think of with clarity where the sys-
tem did catch that they were fake documents. One of—they are
both green cards or permanent resident cards. One of them was ac-
tually very good, and it took me a little while, after I got the result,
to figure out where some of the fraudulent aspects had come in.
And then there was one that was not quite as good, but the system
captured that right away, and then we terminated that employ-
ment.

Mr. HOLDING. And did you follow up with law enforcement at all
on the fraudulent documents?

Ms. BLITSTEIN. We did not. And because through the E-Verify
system, now at least the Department of Homeland Security was
aware that those individuals were using fake documents, and so we
ended our employment, which is our obligation, and then that is
when we ended the matter.

Mr. HOLDING. And do you have any idea whether the Depart-
ment of Homeland Security followed up on, you know, occurrence
of fake documents being used with individuals?

Ms. BLITSTEIN. On those two instances, I am not aware, and
Homeland Security did not reach out to my office at all about those
two individuals.

Mr. HOLDING. The—this is to the whole panel. You know, as a
situation like that arises, and, you know, you catch an instance of
false documents, have any of you ever gone beyond what is re-
quired and reached out to law enforcement to ask them to follow
up on, hey, we have someone here using false documents?

Ms. Woob. I work with some companies that under the IMAGE
program have a protocol where they can relate certain things to
ICE and so have done that on certain occasions. But it is not where
they have an individual employee that is a problem, but where
they are seeing kind of a current pattern or something else, like
the fraud is shifting of individuals trying to get through the sys-
tem, and they report that.

Mr. HoLDING. All right. The—again to you, Ms. Blitstein. How
many resources are wasted when an employer is required to actu-
ally hire an employee before the employer can check the work eligi-
bility of that employee and subsequently finds out that the new
employee is not work authorized?

Ms. BLITSTEIN. Because of the industry that I am in, higher edu-
cation, I would say that we are unique from some in that we have
not found a large instance where we did subsequently have any
issues with documentation. So it is not something that has oc-
curred and wasted a lot of our time, but certainly, like my col-
leagues can say, I do understand when you get the tentative non-
confirmation, and that process can take a while to get resolved,
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that there are resources that potentially could be effective, or you
are training someone and then they have to leave. But at least at
NC State we have not really had that as a situation.

Mr. HOLDING. All right.

Ms. WooD. And, in fact, if I could just add.

Mr. HOLDING. Sure.

Ms. WooD. Particularly what we see in the proposed Senate bill,
the idea that after a nonconfirmation an individual can then go to
an ALJ, I mean, there is so much uncertainty for an employer, and
I think that is very problematic, and you are going to have employ-
ees who are not authorized who are going to try to game the sys-
tem and stay and work as long as possible. So I think that it is
stretching out the amount of time before the employer has a final
decision could be a really kind of problematic thing in terms of
business operation, money wasted on training for people who ulti-
mately aren’t authorized, et cetera.

Mr. AMADOR. And I would like to add.

Mr. HOLDING. Yes, sir.

Mr. AMADOR. In our industry, I guess, is the opposite. Because
of the demographics of our industry, and we are very proud of our
diversities at all levels, from managers to cooks to dishwashers,
you know, we are very proud of that, but we get a disproportionate
amount of these nonconfirmations than vis—vis other industries.
The number one cost is the cost of training. You know, you are
training this individual for a job that he may not have the fol-
lowing day, and at the same time you cannot hire somebody else
to do the job. So that is the number one reason.

So, one thing that is very important that we have been asking
for for years, from both Democrats and Republicans, is something
that is on this bill: being able to conditionally hire somebody that—
saying, well, if everything checks—you know, right now you can
look at background checks, you can look at all of these other checks
except employment authorization. Under this bill, you can make
employment conditional on a final confirmation, and that that is
very important because you do not waste all that time and money,
you know, training somebody that might not end up working for
you after all.

Mr. HOLDING. Thank you very much.

Mr. Chairman, I yield back.

Mr. GowDy. I thank the gentleman from North Carolina.

The Chair would now yield to the gentlelady from California for
a question.

Ms. LOFGREN. Just one quick question, Ms. Wood. You, I think,
said that it would be a concern that unauthorized workers would
game the system to string it out. Do you have any—are there any
studies, or, I mean, any evidence to support that statement, be-
cause I—at least in what we have seen, people who are here unau-
thorized, the last thing they want to do is come to the attention of
anybody. I mean, they are hightailing it down the street if they get
caught. What data to you have to support that?

Ms. Woobp. Certainly there are companies that I have worked
with where that has occurred. And so I think that the attitude is
changing a little bit, and part of that may be people, you know, are
hoping that there is going to reform in the system, and so that if
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they can just work a little bit longer, 2 or 3 weeks, while they are
employing for a job down the street, they would do that.

I would say several years ago we didn’t see that. I think there
was more willingness even—unfortunately, even people who are
authorized, but may be new immigrants, if there is a TNC that
came back, sometimes they would leave the job when they
shouldn’t have. But now we are actually seeing people who are con-
testing even final nonconfirmation.

Ms. LOFGREN. If you could provide us some examples of that, I
would appreciate it. I remember my former counsel on the Sub-
committee when I chaired who was an American citizen and—you
know, an Immigration counsel, who was given a tentative noncon-
firmation.

Ms. Woob. Right.

Ms. LOFGREN. And it took her—I mean, she is an immigration
lawyer. I was Chair of the Immigration Subcommittee. It took
her

Ms. Woob. That might be the problem.

Ms. LOFGREN. It took her almost a month and a half to sort it
out, and, I mean—and if there is no process, you just get fired, and
if you don’t get notified——

Ms. Woob. Right.

Ms. LOFGREN [continuing]. Then you can never fix it.

Ms. Woob. Well, you certainly should have the process, and I
think the current process generally works. I will tell you that right
now we have had some people that have gotten a final noncon-
firmation, but are authorized, and what they have able to do, and
we have helped them, go to USCIS and get that resolved. So I do
think it is important that on an individual basis there are ways
that if the government kind of doing it and they go and address
that. What I am concerned about is institutionalizing the idea of
having an ALJ and other layers there

Ms. LOFGREN. I am not necessarily talking about the Senate bill
so much as the need for Americans to not be treated unfairly.

Ms. Woob. Oh, yeah, and I think the current TNC process, 1
think, works generally very well.

Ms. LOFGREN. I am going to stop, because I want to thank the
Chairman for letting me ask that question, and I don’t want to
abuse his good courtesy.

Mr. GOowDY. Yes, ma’am. Thank you. I thank the gentlelady from
California.

The Chair will now recognize himself for 5 minutes, and I would
begin by asking unanimous consent to enter into the record the fol-
lowing: letters of support for H.R. 1772 from the National Res-
taurant Association, Associated Builders and Contractors, Essential
Worker Immigrant Coalition, National Retail Federation, Darden
Restaurants, and a statement of support for this bill from
ImmigrationWorks USA. Without objection, so entered.

[The information referred to follows:]
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Mr. GowbDy. Ms. Wood, do you agree the safe harbor provisions
in this bill are balanced inasmuch as they seek to protect employ-
ers who use the system in good faith, but also allow the govern-
ment the flexibility to enforce the laws against employers who do
not use the system in good faith?

Ms. Woob. You know, I do think that the safe harbor provisions
attempt to do that. I think one thing that is important is you want
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to make sure employers have the ability if someone comes in on
day one with an obviously fraudulent document, and you are going
through the I-9 process, that you can kind of end it right there
without them having to move through, you know, a longer E-Verify
system or something else.

But, yes, I do think the safe harbor—and I think it is important
for employers to have a good safe harbor that works.

Mr. GowDY. You have referenced consultation and work you have
done with employers in the past. Can you speak to their initial ap-
prehension or skepticism with using this system and whether or
not actually using it has mollified those skepticisms at all?

Ms. Woob. It really has. For the employers that I have worked
with in the landscaping, construction, and in the restaurant indus-
try, often the first reaction is this will never work for our work-
force, it is absolutely going to destroy our ability. And, you know,
oftentimes some of these companies weren’t coming to E-Verify vol-
untarily. Some of these companies were encouraged to do so by, you
know, difficulties in interacting with ICE and things. But once they
are on the system, you know, they feel a lot of help from the sys-
tem, they feel a lot of surety from the system, particularly with the
photo matching and other tools that E-Verify has.

You know, I will say that sometimes their turnover is higher
than they are used to, even in high-turnover industries, for a pe-
riod of time, but I think as employers are on it, they get used to
it, and I think the workforce knows that it is coming and looking
for jobs there that, you know, X company is an E-Verify employer,
and so that there is almost a self-selecting of the workforce up to
some degree.

Mr. Gowpy. Thank you.

Mr. Amador, what are your thoughts on allowing an employer to
acquire a prospective employee—to require a prospective employee
to use and be confirmed through the E-Verify self-check option
prior to hire? Do you think it is a good idea, and, if so, why?

Mr. AMADOR. No. I think it is a terrible idea. I have had an E-
Verify check. I know Tracy Hung had issues. But I didn’t pass the
self-check, so maybe that is why I opposed it.

No, it is a two-step process. It is not—when people say you got
to do a self-check, it is not just doing E-Verify. You have got to pass
through a process that is not based on any government database;
it is based on credit report. And my credit report has my name mis-
spelled four different ways, and that was the options that it gave
me to choose from, and I chose “none of the above” because I knew
my name was misspelled. In that case—and counsel told me to
bring my passport just in case they asked for another check.

But—so once that happened, it doesn’t let you go forward. You
are never able to do E-Verify. The way I fixed it is I was able to
pick up the phone and call Alan Mayorcas, who runs a great agen-
cy, and he assigned somebody with me, and it took them 3 months
to explain to me what was it that went wrong.

So asking somebody to do a self-check is completely different
than asking somebody to do an E-Verify check, and if they are
young and don’t have enough credit history, if their credit report
is full of errors, or if you do not remember who had your first mort-
gage at what bank that was sold three times, you might never get
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through E-Verify. So for that reason I don’t think it should be re-
quired.

It is something to encourage people to do so they have that peace
of mind when they go and apply for a job that, you know, they are
not going to encounter any problems, but it shouldn’t be require,
because, again, if it is not based on the government database, the
security provisions that it has in place are based on credit reports
and is not, in my view, accurate enough, from personal experience.

Mr. Gowpy. Thank you.

Mr. Mondi, I don’t have a question, but I do want you to know
that I—some of my better friends back in Spartanburg, South
Carolina, are in the landscaping and nursery business. When they
allow me into Sunday school, I sit beside one of the largest
landscapers and nursery owners.

I have never served in the statehouse in South Carolina. I think
E-Verify is mandatory in South Carolina. And so I appreciate the
work that your constituents, if you will, do. And they are some of
the better people that I know in my hometown, and they are won-
derful employers, and they make a huge contribution to our com-
munity.

So, with that, and for each of you, this concludes our hearing,
and I want to thank you on behalf of everyone on both sides, and
especially our Chairman, Mr. Goodlatte, and my Ranking Member,
Ms. Lofgren, for your very informative testimony and asking good
questions, your collegiality toward one another and with the Com-
mittee.

Without objection, all Members will have 5 legislative days to
submit additional questions, written questions, for the witnesses or
additional materials for the record.

This hearing is adjourned. We are going to take a brief recess
and then proceed to a hearing on H.R. 1773, which is the Agricul-
tural Guestworker Act.

With that, this hearing is adjourned, and thank you all for your
testimony.

[Whereupon, at 11:58 a.m., the Subcommittee was adjourned.]
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MATERIAL SUBMITTED FOR THE HEARING RECORD

Prepared Statement of the Honorable Bob Goodlatte, a Representative in
Congress from the State of Virginia, and Chairman, Committee on the Ju-
diciary
Thank you Chairman Gowdy. And thank you Mr. Smith for your work on this leg-

islation.

The future of immigration reform hinges on assuring the American people that
our immigration laws will be enforced. In the past, Americans were promised tough-
er enforcement in exchange for the legalization of those unlawfully in the U.S. Suc-
ceeding Administrations never kept these promises and today we are left with a bro-
ken immigration system.

One way to make sure we discourage illegal immigration in the future is to pre-
vent unlawful immigrants from getting jobs in the U.S. Requiring the use of E-
Verify by all employers across the country will help do just that. The web-based pro-
gram is a reliable and fast way for employers to electronically check the work eligi-
bility of newly hired employees.

H.R. 1772, the “Legal Workforce Act,” builds on E-Verify’s success and helps en-
sure the strong enforcement that was promised to the American people many years
ago.

The Legal Workforce Act doesn’t simply leave enforcement up to the federal gov-
ernment.

In fact, it actually empowers states to help enforce the law, ensuring that we don’t
continue the enforcement mistakes of the past where a President can ‘turn-off’ fed-
eral enforcement efforts unilaterally.

Over 450,000 employers are currently signed up to use E-Verify. It is easy for em-
ployers to use and is effective. In fact as USICS testified in front of this Sub-
committee this past February, E-verify’s accuracy rate for confirmation of work eligi-
bility is 99.7 percent.

But the system is not perfect. For instance, in cases of identity theft, when an
individual submits stolen identity documents and information, E-Verify may confirm
the work eligibility of that individual.

This happens because E-Verify uses a Social Security Number (SSN) or alien
identification number and certain other corresponding identifying information such
as the name and date of birth of an individual, to determine if the SSN or alien
identification number associated with that corresponding information is work eligi-
ble. Thus if an individual uses a stolen SSN and the real name corresponding with
that SSN, a false positive result could occur.

The Legal Workforce Act addresses identity theft in several ways. First, it re-
quires notification to employees who submit for E-Verify a SSN that shows a pat-
tern of unusual multiple use. So the rightful owner of the SSN will know that their
SSN may have been compromised.

And once they confirm this, DHS and SSA must “lock” that SSN so no one else
can use it for employment eligibility purposes.

The bill also creates a program through which parents or legal guardians can
“lock” the SSNs of their minor children for work eligibility purposes. This is to com-
bat the rise in the number of thefts of children’s identities.

(195)
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But there are other changes that should also be made. For instance, in order to
help prevent identity theft, USCIS created and utilizes the photo-match tool in
which photos from greencards, work authorization documents and passports can be
seen during the use of E-verify in order to help ensure that the person submitting
the identity document is in fact the person who owns that document. But I recently
learned that USCIS materials regarding the use of E-Verify specifically state that
“A photo displayed in E-Verify should be compared with the photo in the document
that the employee has presented and not with the face of the employee.”

What good is the photo match tool to prevent identity theft if the employer is pro-
hibited from matching the photos to the person submitting the identity document?
This policy is ludicrous and we will look to address it as this legislation moves for-
ward.

The bill also phases-in E-Verify use in six month increments beginning with the
largest U.S. businesses, raises penalties for employers who don’t use E-Verify ac-
cording to the requirements, allows employers to use E-Verify prior to the date they
hire an employee and provides meaningful safe harbors for employers who use the
system in good faith.

H.R. 1772 balances the needs of the American people regarding immigration en-
forcement with the needs of the business community regarding a fair and workable
electronic employment verification system.

While I want to continue working with the business community and other stake-
holders to address any additional concerns with the bill, I am pleased to be an origi-
nal cosponsor and look forward to the testimony of the witnesses today.

Thank you Mr. Chairman and I yield back the balance of my time.
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CHAMBER OF COMMERCE
OF THE

UNITED STATES OF AMERICA

R. BRUCE JOSTEN 1615 H STREET, NW.
NT WASHINGTON, D.C. 20062-2000

May 22, 2013

The Honorable Lamar Smith
U.S. House of Representatives
Washington, DC 20515

Dear Representative Smith:

The U.S. Chamber of Commerce, the world’s largest business federation representing the
interests of more than three million businesses and organizations of all sizes, sectors, and
regions, as well as state and local chambers and industry associations, and dedicated to
promoting, protecting, and defending America’s free enterprise system, supports HR. 1772, the
“Legal Workforce Act,” which would address a critical component of comprehensive reform by
creating a workable employment verification (E-Verify) system.

Thank you for your leadership on the E-Verify issue. Important for our members,
provisions in HR. 1772 would preempt state and local laws mandating either the use of E-Verify
or the establishment or continuation of state or local employment verification schemes. These
provisions would provide the clarity and consistency employers seek that is absent today. This
bill would also mirror the existing Federal Acquisition Regulation (FAR) rules for federal
contractors using E-Verify on the current workforce, would create a clear safe harbor for good
faith employers, and would establish an integrated 1-9 and E-Verify system available both
electronically and via telephone.

The Chamber recognizes that H.R. 1772 balances many competing interests, and looks
forward to continue working with you to discuss and overcome any roadblocks that may arise as
this bill is considered by Congress.

However, fixing America’s broken immigration system will require more than a
workable employment verification program; it requires reforming the construct of the existing
legal immigration system, including workable guest worker programs, strengthening border
security while promoting travel and tourism, and establishing a process where undocumented
immigrants can earn a legal status.

The Chamber looks forward to working with you and Congress to pass legislation needed
to reform our immigration system.

Sincerely,
R e ) ’fjf
R. Bruce Josten

cc: Members of the House Committee on the Judiciary
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Written Statement for Hearing Record on H.R. 1772, Legal Workforce Act
by the Food Manufacturers’ Immigration Coalition
House Committee on the Judiciary

May 23, 2013

Thank you for this opportunity to submit a statement for the hearing record on HR. 1772, the
Legal Workforce Act, which would mandate use of E-Verify by all employers over a six to 24-
month period. Secure employment verification is a critical aspect of meaningful immigration
reform, and we thank the Committee and the bill’s sponsors for addressing the issue.

The Food Manufacturers Immigration Coalition is a broad coalition of the leading meat and
poultry processing companies and a variety of trade associations including: the North American
Meat Association, the American Meat Institute, the National Chicken Council, the National
Turkey Federation, and the National Pork Producers Council.

We are in agreement with the testimony of the American Meat Institute on the legislation.

We also commend the committee for obtaining the May 22, 2013 testimony of former ICE
Director Julie Myers Wood on S. 744, the Senate Gang of Eight legislation, and draw your
attention to her statement regarding identity theft:

In high-risk industries where there are significant number of individuals who
repeatedly try to circumvent the E-Verify system, however, employers face a
very real risk that ICE and federal prosecutors will be reluctant to conclude
that a company relied in “good faith” on E-Verify confirmations if a number of
identity thieves circumvented the employer’s E-Verify program. For this
reason, many employers do not rely on E-Verify alone, but also use manual
and automated tools to try to prevent identity theft. These tools are essential
given the current deficiencies in the E-Verify system. Unfortunately, S. 744
appears to prohibit or limit these current anti-identity theft programs, while
still making employers subject to significant penalties.

This predicament applies to employers under current law, and we urge the Committee to give
this problem careful consideration and allow employers to use additional anti-identity theft tools
-- unlike the Senate legislation.

We look forward to working with the Committee as it considers this important legislation in the
weeks to come.

7835879-vI\WASDMS
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up-to-date within the system and further address concerns regarding identity theft via the anti-
identity theft program earlier than the introduced legislation envisions.

AMI’s Members Have a Demonstrated History of Voluntary Use of E-Verify and Its Predecessor
Basic Pilot Program

AMTI’s members have been in the forefront of the efforts to bring integrity to the
employment authorization verification process enacted by Congress in the Immigration Reform
and Control Act (IRCA)in 1986. After it became apparent the paper-based employment
authorization process was woefully inadequate to screen out fraudulent employment documents,
Congress enacted the lllegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) in
1996, which established the Basic Pilot telephonic and electronic employment verification
program. The program was voluntary and was intended to screen out fraudulent social security
numbers and alien work authorization documents provided by job applicants to employers at the
time of hire, but its effectiveness was limited and vulnerable to identity theft.

In the mid-1990s, AMI members in the Midwest faced disruptions of their meat packing
operations when they were audited by the Immigration and Naturalization Service (INS) and
informed that many of their experienced workers, who were vital to their operations, had
provided fraudulent documents. These employers, in compliance with the paper-based
employment verification procedures enforced by INS, were unable to screen out those who
provided invalid work authorization documents. AMI members have been cited by INS for
violating the immigration laws, were required to terminate the employment of large numbers of
workers in whom they had invested substantial training costs, and as a result suffered millions of
dollars in economic losses due to worker shortages and lost productivity.

Given these enforcement efforts, many AMI members increased their efforts to scrutinize
employment authorization documents. Ironically, in doing so, some faced discrimination
charges filed by the Department of Justice’s Office of Special Counsel under the unfair
immigration-related employment practice provisions of IRCA for being too vigilant in seeking to
employ only legally authorized workers. Needless to say, AMI members were and continue to
be frustrated by the vise in which they find themselves as they try to comply with IRCA’s
inherently contradictory provisions. Employers are required to walk an impossible legal
tightrope due to the law’s failure to provide “bright lines” for compliance.

AMI and its members took the initiative to address this problem by successfully urging
Congress in 1999 to extend the scope of the Basic Pilot program beyond the original five pilot
states to include Nebraska, where many AMI members are located. This enabled a number of
meat packing companies to enter into agreements with INS to participate in the Basic Pilot
program. AMI has been pleased to continue to work with Congress and the U.S. House
Committee on the Judiciary to reauthorize the Basic Pilot program and support existing efforts as
the initial program developed into the current E-Verity program available nationwide and
administered by the Department of Homeland Security.
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The Current E-Verify Is Only Partially Effective. It Does Not Effectively Address the Problem
of Identity Theft Involving Social Security Card Information Stolen from Others.

The experiences of AMI members participating in the Basic Pilot and E-Verify programs
have been mixed. The electronic verification mechanisms of the E-Verify program have
screened out a number of unauthorized workers at the point of hire, and the mere fact that a
company is participating in the program deters many individuals from even applying for work.
The program, nonetheless, is only partially effective. Tt does not solve the problem of identity
theft, through which individuals who have stolen the name and social security or alien document
numbers from their rightful owners who are authorized to work use the stolen information to
gain employment. The system determines only that the information on the documentation relates
to one person—it does not determine whether the person presenting the documentation is that
actual person.

In addition, there are delays by the Department of Homeland Security (DHS) in updating
its databases to include the most recent change in the status of aliens. These delays can result in
an employer receiving false information regarding whether an individual is or is not authorized
to work. “Real time” updating of alien status information is critical to the effective functioning
of the E-Verify program. It is costly and administratively burdensome for employers to hire and
train an individual whom they believe is authorized to work, only to be informed later that a
mistake had been made and the employer would need to terminate the individual’s employment.

Moreover, the E-Verify program does not have the ability to determine, through its
access to the Social Security Administration’s (SSA) database, when an individual’s name and
social security number (SSN) are being reported by several employers at the same time,
especially when the employers are not located in close proximity to each other. Such
information should be more effectively acquired and used to target individuals seeking
employment who are engaged in identity fraud.

Unfortunately, the problem of identity theft is widespread and, notwithstanding the
extensive use of the E-Verify program by meat and poultry processing companies, it has resulted
in the continued disruption of AMI member companies.' There have been a number of highly
publicized raids of well-known meat packing companies, including AMI member companies,
that are participating in the E-Verify program and that have worked closely with DHS in
attempting to comply with the law. DHS apparently targeted these companies upon receipt of
information that a number of workers had engaged in identity theft. The raids of these
companies have been devastating, resulting in significant disruptions of their operations and
millions of dollars in losses. The use of the E-Verify program by law-abiding companies that
went the extra mile to seek a legal workforce has not served them well.

! Tn past testimony before this Subcommitice, Richard Stana, Dircetor of Homeland Sceurity and Justice,
Government Accountability Oflice, teslified that the prevalence of identity [raud is increasing, “a development that
may affect employers’ ability to reliably verify employment eligibility in a mandatory EEV program. The large
number and variety of acceptable work authorization documents... along with inherent vulnerabilities to
counterfeiting of some of these documents may complicate efforts to address identity fraud.” “Hearing on
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E-Verify and Identity Fraud Challenges

Beyond the improvements already in H.R. 1772, the U.S. meat and poultry industry
supports additional modifications and a phased-in mandate of E-Verify. First, employers are
given tools to determine employee work eligibility. To combat true-identity theft, the Legal
Workforce Act requires SSA and DHS to inform employers if an employee’s name and SSN are
legitimate — and to block numbers if an SSN is being used in unusual multiple places of
employment by persons who may have stolen the identity of others. The Act also gives workers
the ability to suspend or limit the use of their SSN if they suspect they have been victims of
identity theft. Finally, the Act blocks SSNs of aliens who are subject to an order of removal
from the United States, have voluntarily departed, or have an expired work authorization. These
are all important tools that will help employers to hire workers who are properly authorized to
work in the U.S., but these tools alone may not be sufficient to deter increasingly sophisticated
attempts at identity theft that remain available in the United States.

The Legal Workforce Act also authorizes DHS to create a voluntary pilot program for
Biometric Employment Eligibility Verification. AMI previously proposed a similar program to
combat identity theft and fraud, and appreciates its continued inclusion in the Legal Workforce
Act. While we are encouraged by the improvements made to the E-verify program in this
legislation to prevent identity theft and fraud, we encourage the Committee to continue to
explore additional methods employers could use to undertake additional verification to mitigate
identity theft issues, such as Self-Check.

Employers are not document authenticity experts, nor should they be. Therefore, they
must also be given the tools to determine the authenticity of documents provided to them to
determine work eligibility of their workers. The number of documents that are currently allowed
for submission to determine work eligibility can lead to confusion and document fraud. The
Legal Workforce Act reduces the number of documents that can be used to establish legal status,
and gives DHS authority to bar types of identification frequently used in a fraudulent manner.
These provisions will help employers achieve compliance with verification rules without
exposure to document fraud problems.

Second, AMT supports safeguards for employers attempting, in good faith, to verify the
legal status of their workforce. We would ask the Committee to make further improvements to
ensure that the “good faith” standard is reasonable and achievable and given full faith and credit
for efforts by the Federal or state governments. To protect employers and encourage
participation in the system, the legislation should more firmly establish that employers
participating in good faith are not liable to the Federal or state governments for hiring decisions
taken with respect to information provided by the system. This will eliminate the fear of
discrimination suits for employers attempting in good faith to maintain a legal workforce.

AMTI’s member companies have been leaders in the use and promotion of E-Verify and
believe those engaging in illegal hiring practices should be prosecuted to the full extent of the
law, however we do not support the new criminal penalties proposed by the legislation. If
additional criminal penalties are necessary beyond those in current law, then there should be

«

clarification that the new nenalties da nat annlv in “willfiil hlindne«e” «itnatinne aheent a
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showing of actual knowledge on the part of the alleged perpetrator, and should only allow
prosecutors to pursue vicarious corporate liability for the actions of workers if the company
lacked an adequate immigration compliance program.

Third, the Legal Workforce Act mandates E-Verify for all employers, phasing in
universal participation. Mandatory participation is an important, key way to ensure a stable,
legal workforce throughout the United States. A thoughtful phase-in period will give DHS and
SSA sufficient time to better implement and administer the program. We encourage the
Committee to work with businesses who have already invested in the program with E-Verify
trained workers who have been using E-Verify and other DHS programs, like the U.S.
Immigration and Customs Enforcement's Mutual Agreement between Government and
Employers program (IMAGE), so the businesses are not burdened with repetitive training
requirements as the E-Verify program expands to include those not previously using the
program. While the Legal Workforce Act includes a phase-in period, a longer period of time
with Congressionally-mandated benchmarks would help ensure the improved system is well
designed and includes the capacity to accurately check new applicants screened under the
system.

Finally, we strongly support preemption of state and local laws as it is critical that
employers have the establishment of a single clear-cut standard of compliance. As many AMI
members operate across state lines, the costs and difficulty of complying with multiple and
differing state and local “E-Verify type laws™ has been a frustrating and growing problem for
AMTI’s members. While the preemption provisions of the Legal Workforce Act takes important
steps in that direction, the provisions still allow states to impose licensing penalties for violations
of this act. We prefer the original preemption language included in the 112th version of the
Legal Workforce Act with clear federal preemption and are concerned with states’ ability to
enforce the Legal Workforce Act.

AMI appreciates the opportunity to submit for the record testimony on AMI’s views on
this subject, and looks forward to continuing to work with the Chairman and the Committee to
further refine the electronic employment eligibility verification legislation like the Legal
Workforce Act, and with Congress as the legislative process for this badly needed
comprehensive immigration reform moves forward. We are encouraged by the action of this
Congress on the issue of immigration reform. Thank you again for your time and this
opportunity to share our thoughts.



204



205

113t CONGRESS
29U HL R, 1772

To

Mr.

To

amend the Immigration and Nationality Act to make mandatory and
permanent requirements relating to use of an electronic employment
cligibility verification system, and for other purposcs.

IN THE HOUSE OF REPRESENTATIVES

APRIL 26, 2013

SMITH of Texas (for himself, Mr. GOODLATTE, Mr. CALVERT, Mr.
Gowpy, Mr. WEsIMORELAND, Mr. Stivers, Mr. Lancw, Mr. KiNG of
New York, Mr. DEFazI0, Mr. SENSENBRENNER, Mr. FRANKS of Ari-
zona, Mr. POE of Texas, Mr. SCHWEIKERT, Mr. ROYCE, Mrs. BLACK-
BURN., Mr. FORBES, Mr. CHAFFETZ, Mr. BURGESS, Mr. LABRADOR, Mr.
FArReNTHOLD, Mr. HOoLDING, Mr. Biszop of Utah, and Mr. [ss4) intro-
duced the following bill; which was referred to the Committee on the Ju-
diciary, and in addition to the Commiittees on Ways and Means and Edu-
cation and the Workforce, for a period to be subsequently determined by
the Speaker, in each case for consideration of such provisions as fall with-
in the jurisdietion of the commillee coneerncd

A BILL

amend the Immigration and Nationality Act to make
mandatory and permanent requirements relating to use
of an electronic employment eligibility verification sys-
tem, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Tiegal Workforee Aet”.
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| SEC. 2. EMPLOYMENT ELIGIBILITY VERIFICATION PROC-
2 ESS.

3 (a) IN GENERAL.—Section 274A(b) of the Immigra-
4 tion and Nationality Act (8 U.S.C. 1324a(b)) is amended
5 to read as follows:

6 “(b) EMPLOYMENT ELIGIBILITY VERIFICATION
7 PROCESS.—

8 “(1) NEW HIRES, RECRUITMENT, AND REFER-
9 RAL—The vequirements referred to in paragraphs
10 (1)(B) and (3) of subsection (a) are, in the case of
11 a person or other entity hiring, recruiting, or refer-
12 ring an individual for employment in the United
13 States, the following:

14 “(A) ATTESTATION AFTER EXAMINATION
15 01" DOCUMENTATION.—

16 “(1)  ATTESTATION.—During  the
17 verification period (as defined in subpara-
18 graph (E)), the person or entity shall at-
19 test, under penalty of perjury and on a
20 form, including electronic and telephonic
21 formats, designated or established by the
22 Secretary by regulation not later than 6
23 months after the date of the cnactment of
24 the Legal Workforee Aect, that it has
25 verified that the individual is not an unau-
26 thorized alien by

«HR 1772 IH
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“(I) obtaining from the indi-
vidual the individual’s social security
account number and recording the
number on the form (if the individual
claims to have been issued such a
number), and, it the individual does
not attest to United States nationality
under subparagraph (B), obtaining
such identification or authorization
number established by the Depart-
ment of Homeland Security for the
alien as the Secretary of Homeland
Sceurity may specify, and reeording
such number on the form; and

‘(1) examining—

“(aa) a document relating to
the individual presenting it de-
seribed in clause (i1); or

“(bb) a document relating to
the individual presenting it de-
seribed in clause (ii1) and a doeu-
ment relating to the individual
presenting it described in clause

(1v).
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“(11) DOCUMENTS EVIDENCING EM-
PLOYMENT AUTHORIZATION AND ESTAB-
LISHING IDENTITY.—A document de-
seribed 1 this subparagraph is an indmid-
ual’'s—

“(I) unexpired United States
passport or passport card;

“(1I) unexpired permanent resi-
dent card that contains a photograph;

“(III) unexpired employment au-
thorization card that contains a pho-
tograph;

“(IV) in the case of a non-
mmigrant alien authorized to work
for a specific emplover incident to sta-
tus, a foreign passport with Form I-
94 or Form 1-94A, or other docu-
mentation as designated by the See-
retary  specifying  the alien’s non-
immigrant status as long as the pe-
riod of status has not yet expired and
the proposed employment is not in
conflict with any restrictions or limita-

tions identified in the documentation;
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“(V) passport from the Ked-
erated States of Micronesia (FSM) or
the Republic of the Marshall Islands
(RMTI) with Form I-94 or Form I-
94A, or other documentation as des-
ignated by the Secretary, indicating
nonimmigrant admission under the
Compact of Free Association Between
the United States and the FSM or
RMI; or
“(VI) other document designated
by the Secretary of Homeland Secu-
rity, if the document—

“(aa) contaius a photograph
of the individual and biometric
identification data from the indi-
vidual and such other personal
identifying information relating
to the individual as the Secretary
of Homeland Security finds, by
regulation, sufficient for purposes
of this clausc;

“(bb) 1s evidence of author-
ization of employment in the

United States; and
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“(ee) contains security fea-
tures to make it resistant to tam-
pering, counterfeiting, and fraud-
ulent use.

“(m) DOCUMENTS EVIDENCING EM-
PLOYMENT AUTHORIZATION.—A document
described in this subparagraph is an indi-
vidual’s social sceurity account number
card (other than such a card which spea-
fies on the face that the issuance of the
card does not authorize employment in the
United States).

“(iv)  DOCUMENTS  BESTABLISHING
IDENTITY OF INDIVIDUAL—A document
described in this subparagraph is—

“(I) an individual’s unexpired

State issued driver’s license or identi-

fication card if it eontains a photo-

graph and information such as name,
date of birth, gender, height, eye
color, and address;

“(IT) an individual’s unexpired

U.S. military identification card,

“(ILI) an individual’s unexpired

Native American tribal identification
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7
document issued by a tribal entity rec-
ognized by the Bureau of Indian Af-
fairs; or
*“(TV) in the case of an individual
under 18 vears of age, a parent or
legal guardian’s attestation under
penalty of law as to the identity and
age of the individual.
“(v) AUTITORITY TO PROIIBIT USE OF

CERTAIN DOCUMENTS.

If the Secretary of
Homeland Security finds, by regulation,
that any document deseribed in clause (i),
(i1), or (i) as establishing employment au-
thorization or identity does not reliably es-
tablish such authorization or identity or is
being used fraudulently to an unacceptable
degree, the Seerctary may prohibit or place
conditions on its use for purposes of this
paragraph.

“(v1) SIGNATURE.—Such attestation
may be manifested by either a hand-writ-
ten or eleetronie signature.

“(B) INDIVIDUAL ATTESTATION OF EM-

PLOYMENT AUTHORIZATION . —During the

verification period (as defined in subparagraph
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(E)), the individual shall attest, under penalty
of perjury on the form designated or established
for purposes of subparagraph (A), that the indi-
vidual 1s a eitizen or national of the United
States, an alien lawfully admitted for perma-
nent residence, or an alien who is authorized
under this Aet or by the Secretary of Homeland
Seeurity to be hired, reeruited, or referred for
such employment. Such attestation may be
manifested by either a hand-written or elec-
tronic signature. The individual shall also pro-
vide that individual’s social security account
number (if the individual claims to have been
issued such a number), and, if the individual
does not attest to United States nationality
under this subparagraph, such identification or
authorization number established by the De-
partment, of Homeland Security for the alien as
the Secretary may specify.
“(C) RETENTION OF VERIFICATION FORM
AND VERIFICATION.—
“(1) IN GENERAL.—After completion
of such form in accordance with subpara-
graphs (A) and (B), the person or entity

shall—

«HR 1772 IH
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“(I) retain a paper, microfiche,
microfilm, or electronic version of the
form and make it available for inspec-
tion by officers of the Department of
Homeland Security, the Special Coun-
sel for Lmmigration-Related Unfair
Employment Practices, or the Depart-
ment of Liabor during a period begin-
ning on the date of the recruiting or
referral of the individual, or, in the
case of the hiring of an individual, the
date on which the verification is com-
pleted, and ending—

“(aa) in the case of the re-
cruiting or referral of an indi-
vidual, 3 years after the date of
the reeruiting or referral; and

“(bb) n the case of the hir-
ing of an individual, the later of
3 years after the date the
verification is completed or one
year after the date the individ-
ual’s employment 1s terminated;

and
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“(II) during the verification pe-
riod (as defined in subparagraph (E)),
make an inquiry, as provided in sub-
section (d), using the verification sys-
tem to seek verification of the identity
and employment eligibility of an indi-
vidual.

“(11) CONFIRMATION.

(M CONFIRMATION RE-
CEIVED.—If the person or other entity
receives an appropriate confirmation
of an individual's identity and work
cligibility under the verification sys-
temn within the time period specified,
the person or entity shall record on
the form an appropriate code that is
provided under the system and that
indicates a final confirmation of such
identity and work eligibility of the in-
dividual.

“(11) TENTATIVE NONCONFIRMA-
TION RECEIVED.—If the person or
other entity receives a tentative non-
confirmation of an individual’s iden-

tity or work eligibility under the
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verification systemn within the time pe-
riod specified, the person or entity
shall so form the individual for
whom the verification is sought. If the
individual does not contest the non-
confirmation within the time period
specified, the nonconfirmation shall be
considered final. The person or entity
shall then record on the form an ap-
propriate code which has been pro-
vided under the system to indicate a
final nonconfirmation. If the indi-
vidual does contest the nonconfirma-
tion, the individual shall utilize the
process for secondary verification pro-
vided under subsection (d). The non-
confirmation will remain  tentafive
until a final confirmation or noncon-
firmation  1s  provided by  the
verification system within the time pe-
riod specified. In no case shall an em-
ployer terminate employment of an in-
dividual because of a fallure of the in-
dividual to have identity and work eli-

gibility confirmed under this section
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until a nonconfirmation becomes final.
Nothing in this clause shall apply to a
termination of employment for any
reason other than because of such a
faillure. In no casge shall an employer
rescind the offer of employment to an
individual because of a failure of the
mdividnal to have identity and work
eligibility confirmed under this sub-
section until a nonconfirmation be-
comes final. Nothing in this subclause
shall apply to a recission of the offer
of employment for any rcason other
than because of such a failure.

“(111) FINAL CONFIRMATION OR
NONCONFIRMATION RECEIVED.—If &
final eonfirmation or nonconfirmation
is provided by the verification system
regarding an individual, the person or
entity shall record on the form an ap-
propriate code that is provided under
the system and that indicates a con-
firmation or nonconfirmation of iden-
tity and work eligibility of the indi-

vidual.
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“(IV) EXTENSION OF TIME.—If
the person or other entity in good
faith attempts to make an inquiry
during the time period specified and
the verification system has registered
that not all nquiries were received
during such time, the person or entity
may make an inquiry in the first sub-
sequent working day in which the
verification system registers that it
has received all inquiries. If the
verification system cannot receive in-
quiries at all times during a day, the
person or entity merely has to assert
that the entity attempted to make the
inquiry on that day for the previous
sentence to apply to such an inquiry,
and does not have to provide any ad-
ditional proof concerning such inquiry.
“(V) CONSEQUENCES OF XNON-

CONFIRMATION.—
“(an) TERMINATION OR NO-
TIFICATION OF CONTINUED EM-
PLOYMENT.—If the person or

other entity has received a final
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nonconfirmation regarding an in-
dividual, the person or entity
may terminate employment of the
individual (or dechine to recruit
or refer the individual). If the
person or entity does not termi-
nate employment of the indi-
vidual or procceds to reeruit or
refer the individual, the person or
entity shall notify the Secretary
of Homeland Security of such
fact through the verification sys-
tem or in such other mannecr as
the Secretary may specify.

“(bb) KAILURE TO XNO-
TIFY.—If the person or entity
fails to provide notice with re-
speet to an individual as required
under item (aa), the failure is
deemed to constitute a violation
of subsection (a){(1)(A) with re-
speet to that individual.

“(VI) CONTINUED EMPLOYMENT

AFTER FINAL NONCONFIRMATION.—If

the person or other entity continues to
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employ (or to recruit or refer) an indi-
vidual after receiving final noncon-
firmation, a rebuttable presumption is
created that the person or entity has

violated subsection (a)(1)(A).

“(D) EFFECTIVE DATES OF NEW PROCE-

“(1) TIrING.—Execept as provided in

clanse (iii), the provisions of this para-
oraph shall apply to a person or other enti-
ty hiring an individual for employment in

the United States as follows:

“(I) With respeet to employers
having 10,000 or more employees in
the United States on the date of the
enactment of the Legal Workforce
Act, on the date that is 6 months
after the date of the enactment of
such Aect.

“(II) With respect to employers
having 500 or more employees in the
United States, but less than 10,000
employees in the United States, on
the date of the enactment of the

Legal Workforce Act, on the date that
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is 12 months after the date of the en-

actment of such Act.

“(III) With respect to employers
having 20 or more employees in the
United States, but less than 500 em-
ployees in the United States, on the
date of the enactment of the Legal
Workforece Act, on the date that 1s 18
months after the date of the enact-
ment of such Act.

“(IV) With respect to employers
having 1 or more employees in the
United States, but less than 20 cm-
ployees in the United States, on the
date of the enactment of the Legal
Workforce Act, on the date that is 24
months after the date of the cnact-
ment of such Act.

“(i1) RECRUITING AND REFERRING.—
Exeept as provided in clause (iil), the pro-
visions of this paragraph shall apply to a
person or other entity recruiting or refer-
ring an individual for employment in the

United States on the date that is 12
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months after the date of the enactment of

the Legal Workforce Act.

“(ii1) AGRICULTURAL LABOR OR SERV-

1CES.—With respect to an employee per-
forming agricultural labor or services, this
paragraph shall not apply with respect to
the verification of the employee until the
date that is 24 months after the date of
the enactment of the Legal Workforce Act.
For purposes of the preceding sentence,
the term ‘agricultural labor or services’ has
the meaning given such term by the Sec-
retary of Agrieulture in regulations and in-
cludes agricultural labor as defined in sec-
tion 3121(g) of the Internal Revenue Code
of 1986, agriculture as defined in section
3(f) of the Fair Labor Standards Aect of
1938 (29 TU.S.C. 203(f)), the handling,
planting, drying, packing, packaging, proe-
essing, freezing, or grading prior to deliv-
ery for storage of any agricultural or horti-
cultural commodity in its unmanufactured
state, all activities required for the prepa-
ration, processing or manufacturing of a

produet, of agriculture (as such term is de-
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fined in such section 3(f)) for further dis-
tribution, and activities similar to all the
foregoing as they relate to fish or shellfish
n aguaculture facilities. An employee de-
scribed 1n this clause shall not be couuted
for purposes of clause (i).

“(iv) TRANSITION RULE.—Subject to
paragraph (4), the following shall apply to
a person or other entity hiring, recruiting,
or referring an individual for employment
in the United States until the effective
date or dates applicable under clauses (i)
through (ii1):

“(I) This subsection, as in effect
before the enactment of the Legal
Workforce Act.

“(II) Subtitle A of title IV of the
Megal Immigration Reform and Im-
migrant Responsibility Act of 1996 (8
U.S.C. 1324a note), as in effect be-
fore the effective date in section 7(c¢)
of the Liegal Workforee Act.

“(III) Any other provision of
Federal law reqguiring the person or

entity to participate in the E-Verify
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1 Program desecribed in section 403(a)
2 of the Illegal Immigration Reform and
3 Immigrant Responsibility Act of 1996
4 (8 U.S.C. 1324a note), as in effect be-
5 fore the effective date in section 7(c)
6 of the Legal Workforce Act, including
7 Executive Order 13465 (8 U.S.C.
8 1324a note; relating to Government,
9 procurement).

10 “(E!) VERIFICATION PERIOD DEFINED.—
11 “(i) IN GENERAL.—For purposes of
12 this paragraph:

13 “(I) In the case of reeruitment or
14 referral, the term ‘verification period’
15 means the period ending on the date
16 recruiting or referring commences.

17 “(II) In the case of hiring, the
18 term ‘verification period’ means the
19 period beginning on the date on which
20 an offer of employvment is extended
21 and ending on the date that is 3 busi-
22 ness days after the date of hire, ex-
23 cept as provided in clause (ii). The
24 offer of employment may be condi-
25 tioned in accordance with clause (ii).

«HR 1772 IH
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“(11) JOB OFFER MAY BE COXNDI-
TIONAL.—A person or other entity may
offer a prospective employee an employ-
ment position that is conditioned on final
verification of the identity and employment
eligibility of the employee using the proce-

dures established under this paragraph.

“(111) SPECIAL RULE.—Notwith-
standing clause (1)(IT), in the case of an
alien who is authorized for employment
and who provides evidence from the Social
Security Administration that the alien has
applied for a social sceurity account num-
ber, the verification period ends three busi-
ness days after the alien receives the social
security account number.

“(2) REVERIFICATION FOR INDIVIDUALS WITH

LIMITED WORK AUTHORIZATION.—

“(A) IN GENERAL.—HExcept as provided in
subparagraph (B), a person or entity shall
make an inquiry, as provided in subsection (d),
using  the  verification  systemr to seck
reverification of the identity and employment
eligibility of all individuals with a limited period

of work authorization employed by the person

«HR 1772 IH
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or entity during the 3 business days before the

date on which the employee’s work authoriza-

tion expires as follows:

«HR 1772 IH

“(1) With respect to employers having
10,000 or more employees in the Umnited
States on the date of the enactment of the
Legal Workforee Aet, beginning on the
date that is 6 months after the date of the
enactment of such Aet.

“(i1) With respect to employers having
500 or more employees in the United
States, but less than 10,000 employees in
the United States, on the date of the cn-
actment of the Legal Workforce Act, be-
ginning on the date that is 12 months
after the date of the enactment of such
Act.

“(m) With respect to employers hav-
ing 20 or more employees in the United
States, but less than 500 employees in the
United States, on the date of the enact-
ment of the Liegal Workforee Act, begin-
ning on the date that is 18 months after

the date of the enactment of such Act.
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“(iv) With respect to employers hav-
ing 1 or more employees in the United
States, but less than 20 employees in the
Tnited States, on the date of the enact-
ment of the Legal Workforce Act, begin-
ning on the date that is 24 months after
the date of the enactment of such Act.
“(B) AGRICULTURAL LABOR OR SERV-

TCRES.

With respect to an employee performing
agricultural labor or services, or an employee
recruited or referred by a farm labor contractor
(as defined in section 3 of the Migrant and Sea-
sonal Agricultural Worker Protection Act (29
U.S.C. 1801)), subparagraph (A) shall not
apply with respect to the reverification of the
employee until the date that is 24 months after
the date of the cnactment of the Legal Work-
foree Act. For purposes of the preceding sen-
tence, the term ‘agricultural labor or services’
has the meaning given such term by the Sec-
retary of Agriculture in regulations and in-
cludes agricultural labor as defined in scction
3121(g) of the Internal Revenue Code of 1986,
agriculture as defined in section 3(f) of the

Fair Labor Standards Act of 1938 (29 U.S.C.

«HR 1772 [H
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203(f)), the handling, planting, drying, packing,
packaging, processing, freezing, or grading
prior to delivery for storage of any agricultural
or horticultural commodity n its unmanufae-
tured state, all activities required for the prepa-
ration, proeessing, or manufacturing of a prod-
uct of agriculture (as such term is defined in
such scetion 3(f)) for further distribution, and
activities similar to all the foregoing as they re-
late to fish or shellfish in aquaculture facilities.
An employee desceribed in this subparagraph
shall not be counted for purposes of subpara-
graph (A).

“(C) REVERIFICATION.—Paragraph
(1)Y{C)(i1) shall apply to reverifications pursuant
to this paragraph on the same basis as it ap-
plics to verifications pursuant to paragraph (1),
except that employers shall—

“(1) use a form designated or estab-
lished by the Secretary by regulation for
purposes of this paragraph; and

“(i1) retain a paper, microfiche, miero-
film, or electronic version of the form and
make it available for inspection by officers

of the Department of Homeland Security,

«HR 1772 IH
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the Special Counsel for Immigration-Re-
lated Unfair Employment Practices, or the
Department of Labor during the period be-
ginning on the date the reverification com-
mences and ending on the date that is the
later of 3 years after the date of such
reverification or 1 year after the date the

individual’s employment is termnated.

“(A) ON A MANDATORY BASIS FOR CER-

TAIN EMPLOYEES.—

«HR 1772 IH

“(1) IN GENERAL.—Not later than the
date that 1s 6 months after the date of the
enactment of the Legal Workforce Act, an
ermplover shall make an inquiry, as pro-
vided in subsection (d), wusing the
verification system to seck verification of
the identity and employment eligibility of
any individual described in clause (i) em-
ploved by the employer whose employment
eligibility has not been verified under the
E-Verify  Program deseribed 1 scetion
403(a) of the Tllegal Immigration Reform
and Immigrant Responsibility Act of 1996

(8 U.8.C. 1324a note).
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“(11) INDIVIDUALS DESCRIBED.—An

individual described in this clause is any of

the following:

“(T) An employee of any unit of
a Federal, State, or local government.

“(II) An employee who requires a
IPederal security clearance working in
a Federal, State or local government
building, a military base, a nuclear
erergy site, a weapous site, or an air-
port or other facility that requires
workers to carry a Transportation
Worker  Identification  Credential
(TWIC).

“(III) An employee assigned to
perform work in the United States
under a Federal eontract, cxeept that
this subclavse—

“(aa) is not applicable to in-
dividuals who have a eclearance
under Homeland Security Presi-
dential Direetive 12 (IISPD 12
clearance), are administrative or
overhead personnel, or are work-

ing solely on contracts that pro-
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vide Comrercial Off The Shelf
goods or services as set forth by
the Iederal Acquisition Regu-
latory Couneil, unless they are
subject to verification under sub-
clause (1I); and

“(bb) only applies to eon-
tracts over the simple acquisition
threshold as defined in section
2.101 of title 48, Code of Federal

Regulations.

“(B) ON A MANDATORY BASIS FOR MUL-

TIPLE USERS OF SAME SOCIAL SECURITY AC-

COUNT NUMBER.—In the case of aun employer

who is required by this subsection to use the

verification system deseribed in subsection (d),

or has cleeted voluntarily to usce such system,

the employer shall make inquiries to the system

in accordance with the following:

«HR 1772 IH

“(1) The Commissioner of Social Secu-
rity shall notify annually employees (at the
cmplovee address listed on the Wage and
Tax Statement) who submit a social secu-
rity account number to which more than

one employer reports income and for which
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there is a pattern of unusual multiple use.
The notification letter shall identify the
number of employers to which income is
being reported as well as sufficient mfor-
mation notifying the employee of the proc-
ess to contact the Social Security Adminis-
tration Ifraud Hotline if the employee be-
liecves the cmployee’s identity may have
been stolen. The notice shall not share in-
formation protected as private, in order to
avoid any recipient of the notice from
being in the position to further commit or
begin committing identity theft.

“(i1) If the person to whom the social
security account number was issued by the
Social Security Administration has been
identificd and confirmed by the Commis-
sioner, and indicates that the social secu-
rity account number was used without
their knowledge, the Secretary and the
Commissioner shall lock the social security
account number for employment cligibility
verification purposes and shall notify the
employers of the individuals who wrong-

fully submitted the social security account



N e W N

Role -

232

28
number that the employee may not be
work eligible.

“(mi) Kach employer receiving such
notification of an incorrect social security
account number under clause (i) shall use
the verification system deseribed in sub-
section (d) to check the work eligibility sta-
tus of the applicable employee within 10
business days of receipt of the notification.
“(C) ON A VOLUNTARY BASIS.—Subject to

paragraph (2), and subparagraphs (A) through
(C) of this paragraph, beginning on the date
that 1s 30 days after the date of the cnactment
of the Legal Workforce Act, an employer may
make an inguiry, as provided in subsection (d),
using the verification system to seek verification
of the identity and employment cligibility of any
individual employed by the emplover. If an em-
plover chooses voluntarily to seek verification of
any individual employed by the employer, the
employer shall seek verification of all individ-
uals so employed. An employer’s decision about
whether or not voluntarily to seek verification
of its current workforce under this subpara-

graph may not be considered by any govern-

«HR 1772 IH
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ment agency in any proceeding, investigation,
or review provided for in this Act.

“(D) VERIFICATION.—’aragraph
(H(C)(31) shall apply to verifications pursuant
to this paragraph on the same basis as it ap-
plies to verifications pursuant to paragraph (1),
except that employers shall—

“(1) use a form designated or estab-
lished by the Secretary hy regulation for
purposes of this paragraph; and

“(i1) retain a paper, microfiche, micro-
film, or electronic version of the form and
make 1t available for mspecetion by officers
of the Department of Homeland Security,
the Special Counsel for Immigration-Re-
lated Unfair Employment Practices, or the
Department of Labor during the period be-
ginning on the date the verification com-
mences and ending on the date that is the
later of 3 years after the date of such
verification or 1 year after the date the in-

dividual’s employment is terminated.

“(4) EARLY COMPLIANCE.
“(A) FORMER E-VERIFY REQUIRED USERS,

INCLUDING FEDERAL CONTRACTORS.—Notwith-

«HR 1772 IH



n BN W [ge)

Ne i e e )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

234

30

standing the deadlines in paragraphs (1) and
(2), beginning on the date of the enactment of
the Liegal Workforce Act, the Secretary is au-
thorized to commence requiring employers re-
quired to participate in the E-Verify Program
deseribed in section 403(a) of the Ilegal Immi-
gration Reform and Immigrant Responsibility
Act of 1996 (8 U.S.C. 1324a note), including
employers required to participate in such pro-
gram by reason of Federal acquisition laws
(and regulations promulgated under those laws,
including the TFederal Acquisition Regulation),
to commenece complianee with the requirements
of this subsection (and any additional require-
ments of such Federal acquisition laws and reg-
ulation) in lieu of any requirement to partiei-
pate in the E-Verify Program.

“(B) FORMER RE-VERIFY VOLUNTARY
USERS AND OTHERS DESIRING EARLY COMPLI-

ANCE.—Notwithstanding the deadlines in para-

graphs (1) and (2), beginning on the date of
the enactment of the Legal Workforee Aect, the
Secretary shall provide for the voluntary com-
pliance with the requirements of this subsection

by employers voluntarily electing to participate

+HR 1772 IH
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in the KE-Verify Program deseribed in section

403(a) of the Illegal Immigration Reform and

Immigrant Responsibility Act of 1996 (8 U.S.C.

1324a note) before such date, as well as by

other employers seeking voluntary early compli-
ance.

“(5) CopPYING OF DOCUMENTATION PER-
MITTED.—Notwithstanding any other provision of
law, the person or entity may copy a document pre-
sented by an individual pursuant to this subsection
and may retain the copy, but only (except as other-
wise permitted under law) for the purpose of com-
plying with the requurements of this subscction.

“(6) LIMITATION ON USE OF FORMS.—A form
designated or established by the Secretary of Home-
land Security under this subsection and any infor-
mation contained in or appended to such form, may
not be used for purposes other than for enforcement
of this Act and any other provision of Federal crimi-
nal law.

“(7) GOOD FAITH COMPLIANCE.—

“(A) IN GENERAL.—Except as otherwise
provided in this subsection, a person or entity
is considered to have complied with a require-

ment of this subsection notwithstanding a tech-

«HR 1772 IH
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nical or procedural failure to meet such require-

ment if there was a good faith attempt to com-

ply with the requirement.

“(B) EXCEPTION TI? FAILURE TO CORRECT

AFTER NOTICE.—Subparagraph (A) shall not

apply if—

TICE VIOLATORS.

“(1) the failure is not de minimus;

“(11) the Scerctary of ITomeland Sceu-
rity has explained to the person or entity
the basis for the failure and why it is not
de minimus;

“(i1) the person or entity has been
provided a period of not less than 30 cal-
endar days (beginning after the date of the
explanation) within which to correct the
failure; and

“(iv) the person or entity has not cor-
rected the failure voluntarily within such
period.

“(C) EXCEPTION FOR PATTERN OR PRAC-

Subparagraph (A) shall not

apply to a person or cntity that has or is engag-

ing in a pattern or practice of violations of sub-

section (a)(1)(A) or (a)(2).

«HR 1772 IH
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“(8) SINGLE EXTENSION OF DEADLINES UPON
CERTIFICATION.—In a case in which the Secretary
of Homeland Security has certified to the Congress
that the employment eligibility verification system
required under subsection (d) will not be fully oper-
ational by the date that is 6 months after the date
of the enactment of the Liegal Workforce Act, each
deadline established under this seetion for an cm-
ployer to make an inquiry using such system shall
be extended by 6 months. No other extension of such
a deadline shall be made.”.

(b) DATE OF HIRE.—Section 274A(h) of the Immi-

gration and Nationality Act (8 TU.S.C. 1324a(h)) is

amended by adding at the end the following:

“(4) DEFINITION OF DATE OF HIRE.—As used
in this section, the term ‘date of hire’ means the
date of actual commencement of employment for
wages or other remuneration, unless otherwise speci-

fied.”.

SEC. 3. EMPLOYMENT ELIGIBILITY VERIFICATION SYSTEM.

Section 274A(d) of the Immigration and Nationality

Act (8 TI.S.C. 1324a(d)) i1s amended to read as follows:

“(d) EMPLOYMENT ELIGIRILITY VERIFICATION SYS-

24 TEM.—

«HR 1772 IH
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“(1) IN GENERAL.—Patterned on the employ-
ment eligibility confirmation system established
under section 404 of the Illegal Immigration Reform
and Tmmigrant Responsibility Act of 1996 (8 U.S.C.
1324a note), the Secretary of Homeland Security
shall establish and administer a verification system
through which the Secretary (or a designee of the
Scerctary, which may be a nongovernmental cnti-
ty)—

“(A) responds to inguiries made by per-
sons at any time through a toll-free telephone
line and other toll-free electronic media con-
cerning an individual’s identity and whether the
individual is authorized to be employed; and

“(B) maintains records of the inguiries
that were made, of verifications provided (or
not provided), and of the codes provided to in-
quirers as evidence of their compliance with
their obligations under this section.

“(2) INTTIAL RESPONSE.—The verification sys-
tem shall provide confirmation or a tentative non-
confirmation of an individual’s identity and employ-
ment eligibility within 3 working days of the initial
inquiry. If providing confirmation or tentative non-

confirmation, the verification system shall provide an

«HR 1772 IH
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appropriate code indicating such confirmation or
such nonconfirmation.

“(3) SECONDARY CONFIRMATION PROCESS IN
CASE OF TENTATIVE NONCONFIRMATION.—In cases
of tentative nonconfirmation, the Secretary shall
specify, in consultation with the Commissioner of
Social Security, an available secondary verification
process to confirm the validity of imformation pro-
vided and to provide a final confirmation or noneon-
firmation not later than 10 working days after the
date on which the notice of the tentative nonecon-
firmation is received by the employee. The Secretary,
m eonsultation with the Commissioner, may extend
this deadline once on a case-by-case basis for a pe-
riod of 10 working days, and if the time is extended,
shall document such extension within the verification
system. The Seerctary, in consultation with the
Commissioner, shall notify the employee and em-
ployer of such extension. The Secretary, in consulta-
tion with the Commissioner, shall create a standard
process of such extension and notification and shall
make a deseription of suech proecss available to the
public. When final confirmation or nonconfirmation

is provided, the verification system shall provide an

«HR 1772 IH
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appropriate code indicating such confirmation or
nonconfirmation.

“(4) DESIGN AND OPERATION OF SYSTEM.—
The verification system shall be designed and oper-
ated—

“(A) to maximize its reliability and ease of
use by persons and other entities consistent
with insulating and proteeting the privacy and
security of the underlying information;

“(B) to respond to all inquiries made by
such persons and entities on whether individ-
uals are authorized to be employed and to reg-
ister all times when such inquiries arc not re-
ceived;

“(C) with appropriate administrative, tech-
nical, and physical safeguards to prevent unau-
thorized disclosure of personal information;

“{D) to have reasonable safeguards against
the system’s resulting in unlawful diserimina-
tory practices based on national origin or eiti-
zenship status, including—

“(1) the scleetive or unauthorized use
of the system to verify eligibility; or
“(11) the exclusion of certain individ-

uals from consideration for employment as

«HR 1772 IH
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a result of a perceived likelihood that addi-

tional verification will be required, bevond

what is required for most job applicants;

“(F) to maximize the prevention of iden-
tity theft use in the system; and

“(I) to limit the subjects of verification to
the following individuals:

“(1) Individuals hired, referred, or re-
cruited, in accordance with paragraph (1)
or (4) of subsection (b).

“(ii) Employees and prospective em-
plovees, in accordance with paragraph (1),
(2), (3), or (4) of subscetion (b).

“(i1) Individuals seeking to confirm
their own employment eligibility on a vol-
untary basis.

“(5) RESPONSIBILITIES OF COMMISSIONER OF

SOCTAT, SECURITY.

As part of the vermfication sys-
tem, the Commissioner of Social Security, in con-
sultation with the Secretary of Homeland Security
(and any designee of the Secretary selected to estab-
lish and administer the verification system), shall es-
tablish a reliable, secure method, which, within the
time periods specified under paragraphs (2) and (3),

compares the name and social security account num-

«HR 1772 IH
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ber provided in an inguiry against such information
maintained by the Commissioner in order to validate
(or not validate) the information provided regarding
an individual whose identity and employment eligi-
bility must be confirmed, the correspondence of the
name and number, and whether the individual has
presented a social security account number that is
not valid for employment. The Commissioner shall
not disclose or release social security information
(other than such confirmation or nonconfirmation)
under the verification system except as provided for
in this section or section 205(¢)(2)(I) of the Social
Sceurity Act.

“(6) RESPONNIBILITIES OF SECRETARY OF
HOMELAND SECURITY.—As part of the verification
system, the Secretary of Homeland Seeurity (in con-
sultation with any designee of the Scerctary scleeted
to establish and administer the verification system),
shall establish a reliable, secure method, which, with-
in the time periods specified under paragraphs (2)
and (3), compares the name and alien identification
or anthorization number (or any other information
as determined relevant by the Secretary) which are
provided in an inguiry against such information

maintained or accessed by the Secretary in order to

«HR 1772 [H
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validate (or not validate) the information provided,
the correspondence of the name and number, wheth-
er the alien is authorized to be employed n the
United States, or to the extent that the Secretary
determines to be feasible and appropriate, whether
the records available to the Secretary verity the
identity or status of a national of the United States.

(7)Y UPDATING INFORMATION.—The Commis-
sioner of Social Security and the Secretary of Home-
land Security shall update their information in a
manner that promotes the maximum accuracy and
shall provide a process for the prompt correction of
crroncous information, including instances in which
it is brought to their attention in the secondary
verification process described in paragraph (3).

“(8) LIMITATION ON  USE OF  THE

VERIFICATION SYSTEM AND ANY RELATED SYS-

TEMS.
“{A) NO NATIONAL IDENTIFICATION
CARD.—Nothing in this section shall be con-
strued to authorize, directly or indirectly, the
issuance or usc of national identification cards

or the establishment of a national identification

card.

«HR 1772 IH
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“(B) CRITICAL INFRASTRUCTURE.—The
Secretary may authorize or direct any person or
entity responsible for granting access to, pro-
teeting, securing, operating, admimnistering, or
regulating part of the critical wfrastructure (as
defined in section 1016(e) of the Critical Infra-
structure Protection Act of 2001 (42 U.S.C.
5195¢(e))) to use the verification system to the
extent the Secretary determines that such use
will assist in the protection of the critical infra-

structure.
“(9) REMEDIES.—If an individual alleges that
the individual would not have been dismissed from

a job but for au error of the verification mechanism,

the individual may seek compensation only through

the mechanism of the Federal Tort Claims Aet, and
mgnnetive relief to correet such error. No class ac-
tion may be brought under this paragraph.”.
SEC. 4. RECRUITMENT, REFERRAL, AND CONTINUATION OF
EMPLOYMENT.

(a) ADDITIONAL (CCHANGES TO RULES FOR RECRUIT-
MENT, REFERRAL, AND CONTINUATION OF EMPLOY-
MENT.—Section 274A(a) of the Immigration and Nation-
ality Act (8 U.S.C. 1324a(a)) is amended—

(1) in paragraph (1)(A), by striking ‘“‘for a fee”;

«HR 1772 IH
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(2) in paragraph (1), by amending subpara-
graph (B) to read as follows:

“(B) to hire, continue to employ, or to re-
cruit or refer for employment in the United
States an individual without complying with the
requirements of subsection (b).”; and
(3) 1n paragraph (2), by striking “after hiring

an alien for cmployment in accordance with para-
graph (1),” and inserting “‘after complying with
paragraph (1),”.

(b) DEFINITION.—Section 274A(h) of the Immigra-

tion and Nationality Aet (8 U.S.C. 1324a(h)), as amended

by section 2(b) of this Act, is further amended by adding

14 at the end the following:

15
16
17
18
19
20
21
22
23
24
25

“(5) DEFINITION OF RECRUIT OR REFER.—AS
used in this section, the term ‘refer’ means the act
of sending or dirceting a person who is in the United
States or transmitting doeumentation or information
to another, directly or indirectly, with the intent of
obtaining employment in the United States for such
person. Only persons or entities referring for remu-
neration (whether on a retainer or contingency
basis) are included in the definition, exeept that
union hiring halls that refer union members or non-

union individuals who pay union membership dues
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are included in the definition whether or not they re-
ceive remuneration, as are labor service entities or
labor service agencies, whether public, private, for-
profit, or nonprofit, that refer, dispateh, or other-
wise facilitate the hiring of laborers for any period
of time by a third party. As used in this section, the
term ‘recruit’ means the act of soliciting a person
who 18 in the United States, dircctly or indircetly,
and referring the person to another with the intent
of obtaining employment for that person. Only per-
sons or entities referring for remuneration (whether
on a retainer or contingency basis) are included in
the defimtion, except that union hiring halls that
refer union members or nonunion individuals who
pay union membership dues are included in this defi-
nition whether or not they receive remuneration, as
arc labor service cntitics or labor serviee agencies,
whether publie, private, for-profit, or nonprofit that
recruit, dispateh, or otherwise facilitate the hiring of
laborers for any period of time by a third party.”.
(¢) EFFECTIVE DATE.—The amendments made by
this section shall take effeet on the date that is 1 year
after the date of the enactinent of this Act, except that
the amendments made by subsection (a) shall take effect

6 months after the date of the enactment of this Act inso-
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far as such amendments relate to continuation of employ-

ment.

SEC. 5. GOOD FAITH DEFENSE.

Section 274A(a)(3) of the Tmmigration and Nation-

ality Act (8 U.S.C. 1324a(a)(3)) i1s amended to read as

follows:

“(3) GOOD FAITH DEFENSE.—

“(A) DEreENsE.—An cmployer (or person

or entity that hires, employs, recruits, or refers

(as defined in subsection (h)(5)), or is otherwise

obligated to comply with this section) who es-

tablishes that it has complied in good faith with

the requirements of subsection (b)—

«HR 1772 IH

“(1) shall not be liable to a job appli-
cant, an employee, the Federal Govern-
ment, or a State or local government,
under Federal, State, or local eriminal or
civil law for any employment-related action
taken with respect to a job applicant or
emplovee in good-faith reltance on informa-
tion provided through the system estab-
lished under subsection (d); and

“(i1) has established compliance with
its obligations under subparagraphs (A)

and (B) of paragraph (1) and subsection
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(b) absent a showing by the Secretary of
Homeland Security, by clear and con-
vincing evidence, that the employer had
knowledge that an employvee i1s an wvnau-

thorized alien.

FAILURE TO SEEK AND OBTAIN

VERIFICATION.—Subject to the effective dates

and other deadlines applicable under subseetion

(b), in the case of a person or entity in the

United States that hires, or continues to em-

ploy, an individual, or recruits or refers an indi-

vidual for employment, the following require-

ments apply:

«HR 1772 IH

“(1) FAILURE TO SEEK

VERIFICATION . —

“(I) IN GENERAL.—If the person
or cntity has not made an inquiry,
under the mechanism established
under subsection (d) and in aceord-
ance with the timeframes established
under subsection (b), seeking
verification of the identity and work
eligibility of the individual, the de-
fense under subparagraph (A) shall

not be considered to apply with re-
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spect to any employment, except as

provided in subclause (II).

“(II) SPECIAL RULE FOR FAIL-

URE OF VERIFICATION MECHANISM.—
If such a person or entity 1 good
faith attempts to make an inquiry in
order to qualify for the defense under
subparagraph (A) and the verification
mechanism has registered that not all
inquiries were responded to during the
relevant time, the person or entity can
make an inquiry until the end of the
first subsequent working day in which
the verification mechanism registers
no nonresponses and qualify for such
defense.

“() FAILURE TO OBTAIN
VERIFICATION.—If the person or entity
has made the inquiry described in clause
(1)(I) but has not received an appropriate
verification of such identity and work eligi-
bility under such mechanism within the
time period specified under subsection
(D)(2) after the time the verification in-

quiry was received, the defense under sub-
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paragraph (A) shall not be considered to
apply with respect to any employment after
the end of such time period.”.
SEC. 6. PREEMPTION AND STATES’ RIGHTS.
Section 274A(h)(2) of the Immigration and Nation-
ality Act (8 U.S.C. 1324a(h)(2)) is amended to read as

follows:

“(2) PREEMPTION . —

“(A) SINGLE, NATIONAT, POLICY.—The
provisions of this section preempt any State or
local law, ordinance, policy, or rule, including
any criminal or cvil fine or penalty structure,
msofar as they may now or hercafter relate to
the hiring, continued employment, or status
verification for employment eligibility purposes,
of unauthorized aliens.

“(B) STATE ENFORCEMENT OF FEDERAL
TLAW.—

“(i) BUSINESS LICENSING.—A State,
locality, municipality, or political subdivi-
sion may exercise its authority over busi-
ness licensing and similar laws as a pen-
alty for failure to use the verification sys-

tem described in subsection (d) to verify
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employment eligibility when and as re-

quired under subsection (b).

“(il) GENERAL RULES.—A State, at
its own cost, may enforce the provisions of
this section, but only insofar as such State
follows the Federal regulations imple-
menting this section, applies the Ifederal
penalty structure sct out in this scetion,
and complies with all Federal rules and
guidance concerning implementation of this
section. Such State may collect any fines
assessed under this section. An employer
may not he subjeet to enforecment, inelud-
ing audit and nvestigation, by both a Fed-
eral agency and a State for the same viola-
tion under this section. Whichever entity,
the Federal agency or the State, 1s first to
initiate the enforcement action, has the
right of first refusal to proceed with the
enforcement action. The Secretary must
provide copies of all guidance, training,
and field mstructions provided to Federal
officials implementing the provisions of

this section to each State.”.
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SEC. 7. REPEAL.
(a) IN GENERAL.—Subtitle A of title IV of the Illegal
Immigration Reform and Immigrant Responsibility Act of
1996 (8 U.S.C. 1324a note) 1s repealed.

(b) REFEREXNCES.

Any reference in any Federal
law, Executive order, rule, regulation, or delegation of au-
thority, or any document of, or pertaining to, the Depart-
ment of Homeland Security, Department of Justice, or the
Social Sceurity Administration, to the employment cligi-
bility confirmation system established under section 404
of the Illegal Immigration Reform and Immigrant Respon-
sibility Act of 1996 (8 U.S.C. 13244 note) is deemed to
refer to the employment eligibility confirmation system es-
tablished under section 274A(d) of the Immigration and
Nationality Act, as amended by section 3 of this Act.

(¢) EFFECTIVE DATE.—This section shall take effect

on the date that is 36 months after the date of the enact-
ment of this Aet.
SEC. 8. PENALTIES.
Section 274A of the Immigration and Nationality Act
(8 U.S.C. 1324a) is amended—
(1) in subsection (e)(1)—
(A) by striking “Attorncy General” cach
place snch term appears and inserting “Sec-

retary of Homeland Security”’; and
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(B) in subparagraph (D), by striking
“Service” and inserting ‘‘Department of Home-
land Security’’;

(2) in subsection (e)(4)—

(A) in subparagraph (A), in the matter be-
fore clause (i), by inserting “, subject to para-
graph (10),” after “in an amount”’;

(B) in subparagraph (A)(1), by striking
“not less than $250 and not more than
$2,000” and inserting “not less than $2,500
and not more than $5,0007;

() in subparagraph (A)(ii), by striking
“not less than $2,000 and not more than
$5,000” and inserting “not less than $5,000
and not more than $10,0007;

(D) in subparagraph (A)(iii), by striking
“pot less than $3,000 and not more than
$10,000” and inserting “not less than $10,000
and not more than $25,000”; and

(E) by amending subparagraph (B) to read
as follows:

“(B) may require the person or entity to
take such other remedial action as is appro-
priate.”;

(3) in subsection (e)(5)—

«HR 1772 IH



R W N

Nolie I =

10
11
12
13
14

16
17
18
19
20
21
22
23
24

254

50
(A) in the paragraph heading, strike “PA-

PERWORK';

(B) by inserting “, subject to paragraphs

(10) through (12),” after “in an amount’’;

(C) by striking “$100” and inserting

“$1,0007;

(D) by striking “$1,000” and inserting

“$25,0007; and

(E) by adding at the end the followimg:

“Failure by a person or eutity to utilize the em-

ployment eligibility verification system as re-

quired by law, or providing information to the
system that the person or entity knows or reca-
sonably believes to be false, shall be treated as

a violation of subsection (a)(1)(A).”;

(4) by adding at the end of subsection (e) the
following:

“(10) EXTMPTION TROM PENALTY TOR GOOD
FAITH VIOLATION.—In the case of imposition of a
civil penalty under paragraph (4)(A) with respect to
a violation of subsection (a)(1){A) or (a)(2) for hir-
g or continuation of employment or recruitment or
referral by person or entity and in the case of mpo-
sition of a civil penalty under paragraph (5) for a

violation of subsection (a)(1)(B) for hiring or re-
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cruitment or referral by a person or entity, the pen-
alty otherwise imposed may be waived or reduced if
the violator establishes that the wviolator acted in
good faith.
“(11) AUTHORITY TO DEBAR EMPLOYERS FOR

CERTAIN VIOLATIONS.

“(A) IN GENERAL.—If a person or entity
18 determined by the Seerctary of Homeland Se-
curity to be a repeat wviolator of paragraph
(1)(A) or (2) of subsection (a), or is convicted
of a crime under this section, such person or
entity may be considered for debarment from
the receipt of Federal contracts, grants, or co-
operative agreements in accordance with the de-
barment standards and pursuant to the debar-
ment procedures set forth in the Federal Aequi-
sition Regulation.

“(B) DORES NOT HAVE CONTRACT, (JRANT,
AGREEMENT.—If the Secretary of Homeland
Security or the Attorney (eneral wishes to have
a person or entity considered for debarment in
accordance with this paragraph, and such an
person or entity does not hold a Federal con-
tract, grant or cooperative agreement, the Sec-

retary or Attorney (teneral shall refer the mat-
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ter to the Administrator of General Services to
determine whether to list the person or entity
on the List of Parties Excluded from IFederal
Procurement, and if so, for what duration and
under what scope.

“(C) HAS CONTRACT, GRANT, AGREE-
MEXNT.—If the Seeretary of Homeland Security
or the Attorney General wishes to have a per-
son or entity considered for debarment in ac-
cordance with this paragraph, and such person
or entity holds a Federal contract, grant or co-
operative agreement, the Secretary or Attorney
General shall advise all agencics or departments
holding a contract, grant, or cooperative agree-
ment with the person or entity of the Govern-
ment’s interest in having the person or entity
considered for debarment, and after soliciting
and considering the views of all such agencies
and departments, the Secretary or Attorney
General may refer the matter to any appro-
priate lead agency to determine whether to list
the person or entity on the List of Parties Ex-
cluded from Federal Procurement, and if so, for

what duration and under what scope.
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“(D) REVIEW.—Any decision to debar a
person or entity in accordance with this para-
graph shall be reviewable pursuant to part 9.4
of the Federal Acquisition Regulation.

“(12) OFFICE FOR STATE AND LOCAL GOVERN-
MENT COMPLAINTS—The Secretary of Homeland
Security shall establish an office—

“(A) to which State and local government
agencies may submit information indicating po-
tential violations of subsection (a), (b), or
(2)(1) that were generated in the normal course
of law enforcement or the normal course of
other official activities in the State or locality;

“(B) that is required to indicate to the
complaining State or local agency within 5 busi-
ness days of the filing of such a complaint by
identifying whether the Scerctary will further
nvestigate the information provided;

“(C) that is required to investigate those
complaints filed by State or local government
agencies that, on their face, have a substantial
probability of validity;

“(D) that is required to notify the com-
plaining State or local agency of the results of

any such investigation conducted; and

«HR 1772 IH



n BN w o)

NoliNe IR BEe N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SEC.

258

54
“(E) that is required to report to the Con-
gress annually the number of complaints re-
ceived under this paragraph, the States and lo-
calities that filed such complaints, and the reso-
lution of the complaints investigated by the See-
retary.”’; and

(5) by amending paragraph (1) of subsection (f)
to read as follows:

“(1) CRIMINAL PENALTY.—Any person or enti-
ty which engages in a pattern or practice of viola-
tions of subsection (a)(1) or (2) shall be fined not
more than $15,000 for each unauthorized alien with
respect to which such a violation oceurs, imprisoned
for not less than one year and not more than 10
years, or both, notwithstanding the provisions of any
other Federal law relating to fine levels.”.

9. FRAUD AND MISUSE OF DOCUMENTS.

Section 1546(h) of title 18, United States Code, is

amended—

(1) in paragraph (1), by striking “identification
document,” and inserting “identification document
or document meant to establish work authorization
{(including the documents described in  section
274A(b) of the Immigration and Nationality Act),”;

and
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(2) in paragraph (2), by striking “identification
document” and inserting ‘“‘identification document or
document meant to establish work authorization (in-
cluding the documents described in seection 274A(b)

of the Iminigration and Nationality Act),”.
SEC. 10. PROTECTION OF SOCIAL SECURITY ADMINISTRA-

TION PROGRAMS.

(a) FuxpING UxDER AGREEMENT.—Effeetive for

fiscal years beginning on or after October 1, 2013, the
Commissioner of Social Security and the Secretary of
Homeland Security shall enter into and maintain an
agreement which shall—

(1) provide funds to the Commissioner for the
full eosts of the responsibilities of the Commissioner
under section 274A(d) of the Immigration and Na-
tionality Act (8 U.S.C. 1324a(d)), as amended by
seetion 3 of this Aect, including (but not limited
to)—

(A) acquiring, installing, and maintaining
technological equipment and systems necessary
for the fulfillment of the responsibilities of the
Commissioner under such scetion 274A(d), but
only that portion of such costs that are attrib-

utable exclusively to such responsibilities; and
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(B) responding to individuals who contest

a tentative nonconfirmation provided by the em-

ployment eligibility verification system estab-

lished under such section;

(2) provide such funds annually in advanee of
the applicable quarter based on estimating method-
ology agreed to by the Commissioner and the Seec-
retary (exeept in such instances where the delayed
enactment of an annmual appropriation may preclude
such quarterly payments); and

(3) require an annual accounting and reconcili-
ation of the actual costs incurred and the funds pro-
vided under the agreement, which shall be reviewed
by the Inspectors General of the Social Security Ad-
ministration and the Department of Homeland Secu-
rity.

(b) CONTINUATION OF EMPLOYMENT VERIFICATION
IN ABSENCE OF TIMELY AGREEMENT.—In any case in
which the agreement required under subsection (a) for any
fiscal year beginning on or after October 1, 2013, has not
been reached as of October 1 of such fiscal year, the latest
agreement between the Commissioner and the Seerctary
of Homeland Security providing for funding to cover the
costs of the responsibilities of the Commissioner under

section 274A(d) of the Immigration and Nationality Act
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(8 U.S.C. 1324a(d)) shall be deemed in effect on an in-
terim basis for such fiscal year until such time as an
agreement required under subsection (a) 18 subsequently
reached, except that the terms of such interim agreement
shall be modified by the Director of the Office of Manage-
ment and Budget to adjust for inflation and any increase
or decrease in the volume of requests under the employ-
ment cligibility verification system. In any case in which
an interim agreement applies for any fiscal year under this
subsection, the Commissioner and the Secretary shall, not
later than October 1 of such fiscal vear, notify the Com-
mittee on Ways and Means, the Committee on the Judiei-
ary, and the Committee on Appropriations of the ITousc
of Representatives and the Committee on Finance, the
Committee on the Judiciary, and the Committee on Ap-
propriations of the Senate of the failure to reach the
agrcement required under subscetion (a) for such fiseal
year. Until such time as the agreement required under
subsection (a) has been reached for such fiscal year, the
Commissioner and the Secretary shall, not later than the
end of each 90-day period after October 1 of such fiscal
year, notify such Committecs of the status of negotiations
between the Commissioner and the Secretary in order to

reach such an agreement.
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SEC. 11. FRAUD PREVENTION.

(a) BLOCKING MISUSED SOCIAL SECURITY ACCOUNT

NUMBERS.

The Secretary of Homeland Security, in con-
sultation with the Commissioner of Social Security, shall
establish a program in which social sceurity account num-
bers that have been identified to be subject to unusual
multiple use in the employment eligibility verification sys-
tem established under section 274A(d) of the Immigration
and Nationality Act (8 11.S.C\. 1324a(d)), as amended by
section 3 of this Act, or that are otherwise suspected or
determined to have been compromised by identity fraud
or other misuse, shall be blocked from use for such system
purposes unless the individual using such number is able
to cstablish, through sceure and fair additional sccurity
procedures, that the individual is the legitimate holder of
the number.

(b) ALLOWING SUSPENSION OF USE OF CERTAIN S0-
CIAL SECURITY ACCOUNT NUMBERS.—The Secretary of
Homeland Security, in consultation with the Commis-
sioner of Social Security, shall establish a program which
shall provide a reliable, secure method by which victins
of identity fraud and other individuals may suspend or
limit the usc of their social sceurity account number or
other identifying information for purposes of the employ-
ment eligibility verification system established under sec-
tion 274A(d) of the Immigration and Nationality Act (8
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U.8.C. 1324a(d)), as amended by section 3 of this Act.
The Secretary may implement the program on a limited
pilot program basis hefore making it fully available to all
individuals.

(¢) ALLOWING PARENTS TO PREVENT THEFT OF
THEIR CHILD'S IDENTITY.—The Secretary of Homeland
Security, in consultation with the Commissioner of Social
Seecurity, shall cstablish a program which shall provide a
reliable, secure method by which parents or legal guard-
lans may suspend or limit the use of the social security
account number or other identifying information of a
minor under their care for the purposes of the employment
cligibility verification system established under 274A(d) of
the Immigration and Nationality Act (8 U.S.C. 1324a(d)),
as amended by section 3 of this Act. The Secretary may
implement the program on a limited pilot program basis
before making it fully available to all individuals.

SEC. 12. IDENTITY AUTHENTICATION EMPLOYMENT ELIGI-
BILITY VERIFICATION PILOT PROGRAM.

Not later than 48 months after the date of the enact-
ment of this Act, the Secretary of Homeland Security,
after consultation with the Commissioner of Social Seeu-
rity and the Director of the National Institute of Stand-
ards and Technology, shall establish by regulation an

Identity  Authentication Employment Eligibility
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Verification pilot program (the “Authentication Pilot’).
The purpose of the Authentication Pilot shall be to provide
for identity authentication and employment eligibility
verification with respect to enrolled new employees which
shall be available to subject employers who elect to partici-
pate in the Authentication Pilot. Any subject employer
may cancel the employer’s participation in the Authentica-
tion Pilot after onc year after clecting to participate with-
out prejudice to future participation.

SEC. 13. INSPECTOR GENERAL AUDITS.

(a) IN GENERAL.—Not later than 1 year after the
date of the enactment of this Act, the Inspector General
of the Social Sceurity Administration shall complete andits
of the following categories in order to uncover evidence
of individuals who are not authorized to work in the
United States:

(1) Workers who dispute wages reported on
their social security account number when they be-
lieve someone else has used such number and name
to report wages.

(2) Children’s social security account numbers
used for work purposcs.

(3) Employers whose workers present signifi-
cant numbers of mismatched social security account

numbers or names for wage reporting.
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(b) SUBMISSION.—The Inspector General of the So-
clal Security Administration shall submit the audits com-
pleted under subsection (a) to the Committee on Ways and
Means of the House of Representative and the Committee
on Finance of the Senate for review of the evidence of
individuals who are not authorized to work in the United
States. The Chairmen of those Committees shall then de-
termine mformation to be shared with the Scerctary of
Homeland Security so that such Secretary can investigate
the unauthorized employment demonstrated by such evi-

dence.

O
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