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ABUSE OF USPTO’S TELEWORK PROGRAM: 
ENSURING OVERSIGHT, ACCOUNTABILITY 
AND QUALITY 

TUESDAY, NOVEMBER 18, 2014 

HOUSE OF REPRESENTATIVES 

COMMITTEE ON THE JUDICIARY 
AND THE 

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM 

Washington, DC. 

The Committees met, pursuant to call, at 1:42 p.m., in room 
2141, Rayburn House Office Building, the Honorable Bob Goodlatte 
(Chairman of the Committee on the Judiciary) presiding. 

Present from the Committee on the Judiciary: Representatives 
Goodlatte, Forbes, Chaffetz, King, Franks, Gohmert, Poe, Marino, 
Labrador, Holding, Collins, DeSantis, Conyers, Nadler, Lofgren, 
Jackson Lee, Johnson, and Cicilline. 

Present from the Committee on Oversight and Government Re-
form: Representatives Issa, Mica, Turner, Jordan, Walberg, Lank-
ford, Amash, Gosar, Meehan, Massie, Cummings, Tierney, Clay, 
Lynch, Connolly, Speier, Cartwright, Kelly, Davis, Cardenas, and 
Lujan Grisham. 

Staff Present from the Committee on the Judiciary: (Majority) 
Shelley Husband, Chief of Staff & General Counsel; Branden Ritch-
ie, Deputy Chief of Staff & Chief Counsel; Allison Halataei, Parlia-
mentarian & General Counsel; David Whitney, Counsel; Kelsey De-
terding, Clerk; (Minority) Perry Apelbaum, Minority Staff Director 
& Chief Counsel; Danielle Brown, Parliamentarian; Jason Everett, 
Counsel; and Rosalind Jackson, Clerk. 

Staff Present from the Committee on Oversight and Government 
Reform: (Majority) Alexa Armstrong, Legislative Assistant; Molly 
Boyl, Deputy General Counsel and Parliamentarian; Sharon Casey, 
Senior Assistant Clerk; John Cuaderes, Deputy Staff Director; 
Lamar Echols, Counsel; Adam P. Fromm, Director of Member Serv-
ices and Committee Operations; Linda Good, Chief Clerk; Mark D. 
Marin, Deputy Staff Director for Oversight; Ashok M. Pinto, Chief 
Counsel, Investigations; Laura L. Rush, Deputy Chief Clerk; Jes-
sica Seale, Digital Director; Andrew Shult, Deputy Digital Director; 
Jonathan J. Skladany, Deputy General Counsel; (Minority) Portia 
Bamiduro, Counsel; Meghan Berroya, Chief Investigative Counsel; 
Krista Boyd, Deputy Director of Legislation/Counsel; Lena Chang, 
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Counsel; Courtney Cochran, Press Secretary; Jennifer Hoffman, 
Communications Director; and Juan McCullum, Clerk. 

Mr. GOODLATTE. The Committee will come to order. 
And, without objection, the Chair is authorized to declare re-

cesses of the Committee at any time. 
We welcome everyone to this afternoon’s joint oversight hearing 

of the House Committee on the Judiciary and the Committee on 
Oversight and Government Reform entitled ‘‘Abuse of USPTO’s 
Telework Program: Ensuring Oversight, Accountability, and Qual-
ity.’’ 

And I will begin by recognizing myself for an opening statement. 
The purpose of the United States Patent and Trademark Office 

is to promote innovation and ensure the integrity and advancement 
of intellectual property rights by thoroughly examining applications 
and issuing quality patents and trademarks. 

Recent years have brought a great many positive changes to 
America’s patent system and the PTO. Many of these were spurred 
by changes in law that were championed by Members of the Judici-
ary Committee, one of the two Committees responsible for con-
ducting this joint oversight hearing today on allegations that relate 
to abuses at the Agency. 

The PTO’s telework program has been widely acclaimed as a 
model for the public and private sector in recent years. Proponents 
have cited a number of important benefits that are attributable to 
the Agency’s teleworking program. 

These include modernizing and improving the Agency’s work-
force, reducing attrition and the life cycle costs of examiners, en-
hancing employee quality of life, and diminishing the Agency’s 
need for space and rental expenses. 

It is evident that telework and other flexible work programs, 
when properly managed, can pay enormous dividends to both em-
ployers and employees in terms of increased productivity and job 
satisfaction. 

Until this summer, there seemed to be little reason to question 
whether the PTO’s senior leadership has been doing an effective job 
of properly managing its workforce, which is now dispersed 
throughout the Nation. 

Cracks began to appear in that facade, though, in late July after 
the Department of Commerce Office of Inspector General published 
two troubling investigative reports. 

The first focused on hiring practices at the Trademark Office 
where a senior official resigned shortly after a finding that she re-
peatedly assisted an individual who was apparently not qualified 
to receive a Federal job at the Agency. 

A second inquiry focused on the Patent Trial and Appeal Board, 
or PTAB. In that case, the OIG found that the lack of work for 
paralegals resulted in waste totaling more than $5 million and that 
senior officials were aware of the situation for years and failed to 
take action to prevent further waste. 

The OIG noted USPTO management provided over $680,000 in 
bonuses over a 4-year period, even when the paralegals who re-
ceived these bonuses did not have enough work to keep them fully 
engaged. Notwithstanding the absence of work, 95 percent of para-
legals reportedly received the highest performance ratings. 
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Subsequently, the PTO announced it made structural improve-
ments to the paralegal program and it was evaluating ways to 
eliminate their underutilization and revise the way their perform-
ance is measured. To date, though, there doesn’t appear to be any 
effort at the Agency to recalculate the bonuses paid during this pe-
riod, many of which the OIG regards as improper payments. 

Two weeks after these reports were released, the Washington 
Post published an article entitled ‘‘Patent Office Filters Out 
Telework Abuses in Report to its Watchdog.’’ That article described 
numerous instances of alleged employee misconduct and suggested 
agency officials may have revised an initial report to conceal pos-
sible abuses and mismanagement in yet another program, the pat-
ent examination telework program. 

Employing nearly two-thirds of the PTO’s workforce, the Patent 
Examination Program is at the core of the PTO’s operation. It has 
doubled in size in less than a decade as the PTO has grown from 
one office in Alexandria to include satellite offices in geographic 
areas as diverse as Dallas, Detroit, Denver, and Silicon Valley. 

Approximately half of patent examiners now work from home 
full-time. Another one-third work from home part-time. This in-
cludes some 6,500 employees. There is little doubt that the over-
whelming majority of examiners are hard-working, honest, and pro-
fessional. 

However, the Agency concluded in its initial assessment that 
there are ‘‘multiple instances where there was evidence that an em-
ployee was potentially engaging in time and attendance abuse.’’ 
Yet, management would not allow a thorough investigation, nor 
would management allow records to be used, as evidenced in a dis-
ciplinary or adverse action. 

This is disturbing and calls into question the objectivity and reli-
ability of subsequent statements by PTO officials that there is only 
evidence of isolated abuses and no conclusive evidence of systemic 
abuse. 

From my perspective, the issue is not whether telework should 
continue at the PTO, but, rather, under what terms and conditions 
it should operate and whether it is being properly and effectively 
managed. 

In addition, today’s hearing will touch on other issues that are 
currently the subject of investigation at the PTO. These include the 
effects of mortgaging or work credit abuse and end-loading on pat-
ent quality. The IG has indicated these practices may present sys-
temic issues as well. 

Finally, we will explore the extent to which allegations of time 
and attendance abuse are not unique to the telework environment, 
but, instead, may derive from the manner in which the PTO meas-
ures performance and conducts its business, including the count 
system. 

With that, I conclude my opening remarks and, in a moment, will 
turn to the Ranking Member of the Judiciary Committee, the gen-
tleman from Michigan, Mr. Conyers. 

In the meantime, I do want to advise the Members of the Com-
mittee that I am going to have to step out to the Republican Steer-
ing Committee and the gentleman from California, the Chairman 
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of the Oversight and Government Reform Committee, who has 
done yeoman’s work on this issue, will take the Chair. 

I also want to welcome the gentleman from Maryland for his 
work in this effort as well. 

So now I will recognize the gentleman from Michigan for his 
opening statement. 

Mr. CONYERS. Thank you, Chairman Goodlatte. 
I begin by welcoming the Committee on Oversight and Govern-

ment Reform and its leaders to this joint hearing. I think it is very 
important and very appropriate. 

Today’s hearing provides an opportunity to examine the telework 
program of the U.S. Patent and Trademark Office, a program that 
has recently come under scrutiny. 

And as we conduct this examination, there are several factors 
that should be considered. To begin with, telework programs, if im-
plemented correctly, serve important purposes. They save taxpayer 
dollars, strengthen worker satisfaction and productivity, and help 
the environment through reduced traffic congestion. 

To its credit, the U.S. Patent and Trademark Office has been at 
the forefront of developing and implementing this workplace inno-
vation. And since January 2006, eligible patent examiners have 
been permitted to work from home. In fact, nearly half of all patent 
examiners currently participate in the telework program. 

Considered one of the Nation’s leading government telework pro-
grams, it has played a critical role in enabling the Patent and 
Trademark Office to recruit and retain patent examiners with es-
sential expertise. 

In fact, the Inspector General of the Department of Commerce 
issued a report in 2012 documenting the many successes of the 
Patent and Trademark Office’s telework program. Specifically, the 
Inspector General found that program participants review more 
patent applications per year than their nonparticipating counter-
parts, which has helped, of course, to reduce the backlog of patent 
applications. 

The Inspector General also found that the program results in 
cost savings because of reduced need for office space, which saves 
American taxpayers about $20 million each year, according to the 
Patent and Trademark Office. This, in turn, allows the office to in-
vest more resources in modernizing its information technology sys-
tems and offer better training for its patent examiners. 

Nevertheless, recent reports of abuse regarding time and attend-
ance by patent examiners participating in this telework program 
must be taken seriously. It appears that some patent examiners 
were paid for not working, which is a fraud against taxpayers. 

In addition, the Inspector General recently reported that the Pat-
ent and Trademark Office paid teleworking paralegals in the Pat-
ent Trial and Appeal Board for work they didn’t even perform. To-
gether, these reports raise serious concerns about the effectiveness 
of the office’s management and workplace policies. 

To maintain the integrity of the telework program, the Patent 
and Trademark Office must verify the extent of the abuse and un-
dertake immediate action to hold accountable those who committed 
the fraud. Doing so will send a clear signal that abuse of time and 
attendance will not be tolerated. 
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I hope our witnesses discuss other ways to root out abuse and 
whether such abuse has impacted patent examination quality and 
patent application backlog. And, finally, we must ensure that the 
Patent and Trademark Office has the tools to prevent further 
abuse. 

Following the reports of these problems to the Office of Inspector 
General, the office determined that it lacked sufficient controls to 
assess the extent of abuse. Such a lack of internal controls raises 
critical concerns. Fortunately, the office’s investigators made sev-
eral constructive recommendations regarding this problem. 

And, Mr. Chairman, that concludes my statement. I yield back 
the balance of my time and really warmly recognize the witnesses 
assembled here today for this hearing. 

Thank you. 
Chairman ISSA [presiding]. Thank you. 
Thank you, Mr. Conyers. 
I now will recognize myself for a short opening statement. 
First of all, I would like to thank Chairman Goodlatte and all the 

Members here today. It is unusual to have a joint hearing. But this 
hearing is, in fact, essential that it be joint. 

The jurisdiction of the Judiciary Committee over the sanctity of 
patents, the accuracy, and, in fact, the interest of this Committee 
to end a backlog that denies inventors any benefit from their appli-
cations for longer and longer periods of time—and make no doubt 
about it. 

A 600,000-plus patent backlog is costing the American economy 
and entrepreneurs far greater than the fees that have been paid by 
these companies and individuals that are, in fact, in some cases, 
being misspent by individuals who do not do their full job. 

The Patent and Trademark Office does have a responsibility to 
foster innovation, enabling entrepreneurs and inspiring Americans 
and non-Americans to enjoy the so-called American dream. I am 
proud to have worked with this Agency both as an applicant and 
as a Member of Congress. 

On the screen, I have asked to have my historic work, some of 
the many patents that I was granted during my time in private 
life. Whether it is my patents, my trademarks, or even my copy-
rights, I understand that it is a handshake arrangement with the 
Government. 

We pay for the application. We pay the salaries of every em-
ployee at the PTO because, in fact, we pay all of the costs of the 
PTO. And, in some cases, historically, even money is siphoned off 
from those fees to the general revenue. And this Committee has 
done yeoman’s work to stop that. 

But the fact is the applicant is paying for a service and, if that 
service is delayed under modern patent law, every day an applicant 
is denied their claim is a day they cannot enforce their patent. 

PTO employee telework program has been highly regarded and 
often touted as a model of telework programs across the Federal 
Government. Recent revelations make it clear it should not have 
been touted. 

It is recognized that, among other problems, managers have been 
denied the ability to verify whether the Federal worker is doing 
their job at all. Make no doubt about it, that cannot continue. 
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*See Appendix for submitted material. 

It was after receiving anonymous whistleblower complaints re-
garding employee abuse of the telework program at the PTO that 
the Inspector General present here today referred these allegations 
to the PTO for internal review and requested the PTO supply re-
sults to the IG. That is one of our challenges, and that is, in fact, 
the IG did not, in the ordinary course, do the audit. 

I would like at this time to ask unanimous consent that both the 
long version, the 32 pages, and the short version, the 16-page re-
port, be placed in the record. 

Without objections, so ordered.* 
When the report came back to the IG, it contrasted with the two 

reports I just mentioned, a long report that outlined serious flaws 
in the process, including, as I said, managers saying they did not 
have the tools 43 or 44 percent of the time to evaluate whether or 
not the work was being done. 

Sadly, in the 16-page filtered report, this was paired down to 
where it said, ‘‘Some said they did. Some said they didn’t.’’ That 
is not acceptable. We all understand that, if nearly half of all man-
agers say they don’t have the tools, then, in fact, the tools are cer-
tainly not available to them. 

The leaked internal 32-page report suggests that problems at the 
PTO may have been far deeper and, at least to this Member, may 
have been sanitized in the 16-page report. The 32-page report in-
cluded stronger guidance to correct the abuses. Unfortunately, 
many of these recommendations were watered down or filtered out 
of the report provided to the Office of Inspector General. 

Not only is this problematic for the purpose of good governance, 
but it is an abuse that jeopardizes the quality of PTO work and, 
in fact, makes us question whether or not any agency ever can, in 
fact, be assigned internal review by an Inspector General again. 

Time and attendance records must be carefully monitored at the 
time when 600,000 applicants are still backlogged and the number 
of patent applications increase by 5 percent each year. The success 
of our inventors and the economy demands no less. 

Practices by the PTO employees with names like ‘‘end-loading’’ 
and ‘‘mortgaging’’ are scams against fee-paying applicants and do 
nothing to benefit the quality of the examiner’s work. And the 32- 
page internal report found that, of managers interviewed, 77 per-
cent felt they have one or more employees who engage in end-load-
ing, which is waiting till the last minute to complete work on their 
quotas. 

Later we will see graphs of spikes that show a dramatic increase 
at the end of the time. As, in fact, a historic fee-paying applicant, 
I can tell you one thing. Some of that is waiting till the end and 
dusting off final work. And I can accept some of that. But clearly 
there is an irresistible incentive at the end of a quarter to get 
something off your desk that often means that what you get is a 
rejection with a vague statement that you have to overcome. 

Their rejection takes only a few moments, but it can cost you 
thousands or tens of thousands of dollars to simply say, ‘‘You didn’t 
get it right. You didn’t look at the detail.’’ You were simply trying 
to get it off your desk. 
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These and other abuses by this Committee cannot be tolerated. 
And the inability of managers to know whether or not the workers 
are actually performing the work cannot be tolerated by the Com-
mittee on Oversight. 

So together I am thrilled to hear from our witnesses today. 
And I now take the pleasure to yield to my co-partner in this, 

the gentleman from Maryland, Mr. Cummings. 
Mr. CUMMINGS. Thank you very much, Mr. Chairman. 
I was, first of all, pleased that you and Mr. Goodlatte and cer-

tainly Mr. Conyers have called this hearing today. 
Unfortunately, we found out that we could not have one of our 

experts in the Congress, Mr. Connolly, to be a part of the panel 
without giving up one of our minority witnesses. So, therefore, I am 
going to yield my time to him. He has worked very, very hard on 
this issue, spent his blood, sweat, and tears. And so, therefore, I 
yield my time to him. 

Mr. CONNOLLY. I thank my friend from Maryland, and I thank 
him for his graciousness. 

Today’s hearing examines the United States Patent and Trade-
mark Office, which Congress has entrusted with a critical mission 
of turning the words of the copyright clause of the United States 
Constitution into a living reality for thousands of American inven-
tors and entrepreneurs. 

PTO is a unique user-fee-supported agency that relies on zero 
taxpayer dollars to fund operations, minimizes Federal real prop-
erty and utility costs, and is fundamentally performance-based in 
that the organization strives to use real quantitative outcome 
metrics to measure productivity and incentivize better performance 
from its patent professionals. 

PTO has long prided itself on being a result-driven agency that 
holds its patent examiners to strict quota requirements. Indeed, it 
does have much to be proud of, particularly its performance in fis-
cal year 2014, when it is anticipated that PTO’s core of 8,500 pat-
ent professionals will act on more than 600,000 patent applications 
and issue more than 300,000 new patents. 

As one of our witnesses will testify today, 2014 is likely to be 
PTO’s most productive year in its 224-year history. However, that 
is not why we convened today’s hearing. 

We are here to examine a cloud that threatens to overshadow 
and undermine much of the positive work cited above. The irre-
sponsible abuse of user fees by a certain subset of examiners who, 
in the process of committing time card fraud, being unresponsive 
to patent applicants, and submitting incomplete work not only 
wastes applicants’ dollars, but dishonor and insult the vast major-
ity of dedicated and hard-working PTO employees. 

Let me be crystal clear. The isolated, though outrageous, anec-
dotal reports of abuse transcend partisanship and concern every 
member of this staff. Significantly, the most outrage and anger I 
have personally encountered toward the time and attendance abuse 
has been levied by PTO workers themselves who greatly resent 
working long hours to meet stringent performance standards only 
to have their own collective reputations dragged through the mud 
by a small minority of cheaters and bad apples. 
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It is incumbent upon all of us on behalf of PTO’s critical constitu-
tional mandate and the thousands of hard-working civil servants 
who are working hard and playing by the rules every day that we 
work with PTO to ensure it has effective systems in place to root 
out and hold accountable those few examiners who would threaten 
the reputation of everyone. 

It is also important that we not oversimplify matters or do more 
harm than good by overreacting to isolated incidents with bureau-
cratic, one-size-fits-all solutions, for the reality is that the major 
challenges facing PTO are neither simple nor easy to overcome. 

My hope is today’s hearing will move beyond addressing symp-
toms related to telework to focus on the fundamental PTO prob-
lems related to insufficient performance metrics that may be sub-
ject to gaming and managers who are stuck in an antiquated ‘‘If 
I can’t see you, you must not be working.’’ 

The bottom line is that it is striking how the most concerning as-
pects of this hearing—issues related to balancing the need for qual-
ity and quantity and questions over whether the correct incentives 
are being set—have actually little to do with telework, per se. 

These are issues that would face the Agency and, indeed, have 
faced the Agency whether all of its work is receded in cubicles or 
working from home or remote locations. 

It is important to remember the PTO instituted its telework pro-
gram to empower the Agency to enhance its workforce capabilities 
without incurring additional costs in the form of real property ex-
penses and high attrition. 

Based on the program’s specific goal, PTO’s pioneering telework 
actually has been successful. As Commissioner Focarino will tes-
tify, since 2005, PTO has been able to double the number of patent 
examiners, to total approximately 8,300 today, without incurring 
additional property costs, while lowering attrition from 9.07 per-
cent to 3.4 percent this year. 

In addition, PTO’s continuity of operations operations have been 
approved. For example, during the March 2013 snowstorm that 
shut down the entire Federal Government, PTO’s patent examiners 
maintained an 83 production rate. Very impressive. 

I hope today’s hearing is not the opening of an effort to curtail 
the productivity tools that were enacted by the Telework Enhance-
ment Act of 2010, which I was proud to help write alongside with 
Mr. Sarbanes and my friend and colleague Mr. Wolf from Virginia. 

I want to thank the witnesses for being here today and thank our 
Chairmen and Ranking Members for holding the hearing. 

And, Mr. Chairman, finally, I would ask unanimous consent that 
a letter addressed to the four of you from the Association of Com-
muter Transportation be entered into the record. 

Chairman ISSA. Without objection and delight, so ordered. 
[The information referred to follows:] 
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Mr. CONNOLLY. I thank the Chair. 
I thank my colleague and friend from Maryland for being so gra-

cious. 
Chairman ISSA. Does the Ranking Member have anything else? 
Mr. CUMMINGS. No. 
Chairman ISSA. Thank you. 
All Members may have 5 days in which to submit written state-

ments for the record. 
With that, we go to our first panel of witnesses. Pursuant to the 

normal rules, Mr. Wolf will not be sworn. However, I would ask all 
other witnesses to please rise to take the oath. 

Raise your right hands. Do you solemnly swear or affirm that the 
testimony you give will be the truth, the whole truth, and nothing 
but the truth? 

Thank you. Please be seated. Let the record reflect that all wit-
nesses answered in the affirmative. 

Our first witness this morning will be the Honorable Frank Wolf. 
He is a Member of Congress and has been for many, many years. 
He is in his 17th term. 

He is a senior member of the Virginia delegation and serves as 
Chairman of the Commerce, Justice, Science, and Related Agencies 
Subcommittee on the Appropriation Committee. He also serves on 
the Transportation, Housing and Urban Development Committee. 

Prior to being elected to the U.S. House of Representatives in 
1981, Congressman Wolf served in the United States Army as a re-
servist and later became an attorney for the military. He earned 
his J.D. From Georgetown University Law Center and his under-
graduate degree in political science from Pennsylvania State Uni-
versity. 

It is, in fact, a great pleasure to have a long-serving and distin-
guished Member of his standing. And I would ask that—as I under-
stand, you are not going to take questions—but that you give your 
testimony and then we will go on. 

The gentleman is recognized. 

TESTIMONY OF THE HONORABLE FRANK WOLF, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF VIRGINIA 

Mr. WOLF. I thank you, Mr. Chairman, and thank the Committee 
Members for allowing me to testify today. 

I am pleased to say I am a huge advocate of telework. Time and 
again, I have said there is nothing magic about strapping yourself 
into a metal box and driving 40 or 50 miles a day. If you have a 
job that is conducive to teleworking, then you should be given the 
opportunity to telework. Many members of my staff regularly 
telework. Studies show that telework increases worker produc-
tivity, reduces traffic, helps the environment, and is also a quality- 
of-life issue. 

But the series of articles in the Washington Post over the last 
several months detailing problems with the Patent and Trademark 
Office telework programs are very, very alarming. Secretary 
Pritzker is well aware of my displeasure. She and I have talked on 
the phone about the issue, and I have also written in a communica-
tion with her. I want to enter in the record my August 11, 2014, 
letter to her. 



12 

It clearly states my unhappiness with PTO and ends with this 
sentence: ‘‘I encourage you to take immediate action to hold these 
fraudulent employees accountable and send a clear message that 
this abuse will no longer be tolerated.’’ 

I also want to submit to the hearing record my September 15, 
2014, letter to the U.S. Attorney for the Eastern District of Virginia 
urging him to open a criminal investigation into possible fraudu-
lent activities at PTO with regard to time and attendance. 

To say that I am extremely disappointed that PTO failed to man-
age its telework program and, in general, to provide adequate man-
agerial oversight throughout their organization would be an under-
statement. 

Compounding this are attempts, I believe, to minimize the prob-
lem. While I am confident that the vast majority of people working 
at PTO are honest, hard-working Federal employees, there are 
some, unfortunately, who are abusing the telework program. They 
should be fired and, in all honesty, they should have been already 
dismissed. 

I firmly believe that PTO and the Commerce Department failed 
to terminate employees who abuse the system. Other telework pro-
grams across the Federal Government could very well be in jeop-
ardy. It is imperative that PTO identify any misconduct and man-
agement lapses and work to put in place systems to ensure that it 
does not happen in the future. 

I understand that some mid-level managers at PTO feel like 
their hands are tied, but there are certain things that can be done 
and must be done to ensure that staff are actually working their 
80 hours a pay period. I also understand that PTO has the capa-
bility to know if their employees are in the building or are working 
on their computers, but these tools are not used. 

I would also like to point out that these abuses weren’t just per-
petrated by telework employees, but that other employees who re-
port every day to the PTO headquarters building in Alexandria 
have also been gaming time and attendance through the system. 

I understand that PTO has brought the National Academy of 
Public Administration to review its telework program. This is a 
very, very positive first step. But I would urge the Committee to 
ask that the NAPA report not only to the PTO, but also to the 
Committees. You need to make sure that their recommendations 
are carried out. 

NAPA, as you know, was chartered by Congress to assist Fed-
eral, state, and local governments at improving the effectiveness, 
efficiency, and accountability. I have enlisted NAPA on multiple oc-
casions during my tenure as Chairman of the Commerce, Justice, 
Science and Appropriations Committee. 

NAPA played a major huge role in the transformation of the FBI 
following the 9/11 attacks. But the difference there is Director 
Mueller really wanted NAPA to be involved. He was encouraging 
NAPA, and he pretty much said, ‘‘We are going to do what NAPA 
tells us to.’’ 

I have asked NAPA to work with the Department of Commerce 
to study the effects of offshoring the U.S. workforce. In 2013, NAPA 
worked with NASA to review its security practices, some Chinese 
espionage, and things like this, and NASA was really not excited 
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about it. And so they are not sure they are really going to carry 
it out. 

So I would think the Committees ought to get the report from 
NAPA to make sure that NAPA recommendations are followed. 
NAPA does good work. It is independent and it is nonpartisan. It 
would bring a fresh set of eyes to the problem and provide a thor-
ough review of PTO’s telework programs and make recommenda-
tions to return it to the model program—and it was a model—that 
it once was. 

Again, I appreciate the opportunity to testify. This is an impor-
tant issue, and Congress has a clear role with regard to the over-
sight. Moreover, I think telework has an important role to play in 
improving morale, improving productivity, cutting rents and office 
overhead costs, and alleviating traffic congestion, and allowing in-
dividuals to spend more time with their families, but only if those 
who participate in these programs follow appropriate and effective 
management guidelines. 

And I thank both the Committees for having the hearing. 
[The prepared statement of Mr. Wolf follows:] 
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Chairman ISSA. I thank the gentleman. All the references you 
made will be included in the record without objection. 

[The information referred to follows:] 
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Chairman ISSA. And I would like to take a short point of per-
sonal privilege. 

And, Congressman Wolf, Frank, thank you for your many years 
of service. This may be the last time you testify before this Com-
mittee as a current Member. But I suspect we will hear from you 
in your retirement as you continue to be so dedicated. So thank you 
for your extra effort here today. 

Mr. WOLF. Thank you, Mr. Chairman. 
Thank you, Members. 
Chairman ISSA. Our second witness today is the Honorable Mar-

garet Focarino. She is the Commissioner of Patents at the United 
States Patent and Trademark Office. 

She was appointed in January 2012 to her present position. But 
she is, in fact, not new to the PTO. She has been the Chief Oper-
ating Officer and she has been responsible for the administration 
of the patent operation examining policy. 

She began her career, though, with the PTO in 1977 as a patent 
examiner. She was later promoted to senior executive service and 
served as the Deputy Commissioner for Patents for a time. She 
earned her certificate in advanced public management at Syracuse 
University and earned her undergraduate degree in physics at 
State University of New York. 

Thank you and welcome. 
Our third witness is the Honorable Todd Zinser. He is the In-

spector General of the United States Department of Commerce. 
In his position, Mr. Zinser leads the team of auditors, investiga-

tors, attorneys, and support staff responsible for improving the De-
partment’s business, scientific and economic programs and oper-
ations. 

Prior to being sworn in as the fifth Inspector General in Decem-
ber of 2007, he served 24 years as a career civil servant in the U.S. 
Department of Labor and the United States Department of Trans-
portation. 

He holds his master’s degree from Miami University and his 
bachelor’s degree from Northern Kentucky University. Additionally, 
he completed the Senior Managers in Government Program at Har-
vard University’s Kennedy Center for Government. 

Our next witness is Mr. Robert Budens. Mr. Budens is President 
of the Patent Office Professional Association. In his position, Mr. 
Budens represents and protects the interest of more than 8,000 
patent examiners and other patent professionals at the United 
States Patent and Trademark Office. In addition, he serves on the 
PTO’s Patent Public Advisory Committee. 

Prior to joining the Association as President in 2006, Mr. Budens 
served at the PTO as a Ph.D.-level biotechnology examiner who 
specialized in immunologic methods of detecting and treating HIV 
and AIDS. That is really technical patent-examining. 

Mr. Budens earned his MS in immunology from the University 
of Texas, Southwestern Medical Center, and his BS and MS in 
microbiology from Brigham Young University. Wow. 

Ms. Esther Kepplinger, our fifth witness, is Chief Patent Coun-
selor for Wilson, Sonsini, Goodrich & Rosati. In her current posi-
tion, she serves as the firm’s liaison to the Patent and Trademark 
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Office in order to ensure the patents are filed efficiently and en-
hance the firm’s interparty’s PTO practice. 

Prior to joining the firm in 2009, she served as Deputy Commis-
sioner of Patent Operations at the PTO for a full 5 years. As Dep-
uty Commissioner, she oversaw the patent examination process 
with the Nation’s patent examiners reporting to her. 

Ms. Kepplinger pursued her graduate studies in biochemistry 
and earned her BS in biology from Indiana University of Pennsyl-
vania. And she will testify today in her capacity as Vice Chair of 
the Patent Public Advisory Committee. 

Our last witness today, Mr. William Smith. Mr. Smith is of coun-
sel at BakerHostetler. In his position, Mr. Smith advises clients on 
issues regarding prosecutions and appeals in patent applications, 
reissues, and reexamination procedures. 

Prior to entering private practice in September of 2007, Mr. 
Smith served 31 years at the U.S. Patent and Trademark Office, 
making patent determinations. He also served as an administrative 
patent judge at the Patent Trial and Appeal Board for a full 19 
years. 

He earned his J.D. from the University of Baltimore School of 
Law and his engineering degree from Georgia Institute of Tech-
nology. Mr. Smith will testify today in his individual capacity. 

I would ask each witness to summarize your testimony. As you 
saw, we will try to stay as close as we can to 5 minutes. If you will 
do that, we guarantee your entire written statements be placed in 
the record. 

Ladies first. Ms. Focarino. Thank you. 

TESTIMONY OF MARGARET A. FOCARINO, COMMISSIONER 
FOR PATENTS, UNITED STATES PATENT AND TRADEMARK 
OFFICE 

Ms. FOCARINO. Chairman Issa and Members of the Committees, 
thank you for this opportunity to appear before you to discuss the 
United States Patent and Trademark Office’s telework program 
and recent press reports regarding its operation and management. 

We take these reports very seriously, and that is why I want to 
share with you today how our program works, why it plays a crit-
ical part in our Agency’s role in advancing innovation, and what we 
are doing to continue to improve our program. 

I would first like to acknowledge Chairman Wolf’s leadership on 
telework issues and thank him for his support of the many im-
provements we have made to our operations in recent years. 

He has raised his strong concerns about abuse in our telework 
program, which we are doing our best to address, including hiring 
an independent consultant, the National Academy of Public Admin-
istration, to evaluate our telework programs and to advise us on 
further improvements. 

I would also like to acknowledge the work of the Department of 
Commerce Inspector General. We have worked closely with the IG 
staff on a number of issues and continue to discuss and consider 
their recommendations. 

Our telework program has been a critical part of improving our 
patent operations in recent years. No program is perfect, and the 
USPTO’s telework program is no exception. Our own investigation 
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into whistleblower allegations of time and attendance abuse, as 
covered in recent press reports, helped shine a light on areas where 
our telework program needed to be improved. 

Our investigation identified isolated abuse. Following the inves-
tigation, we took immediate disciplinary action. We also imme-
diately took other actions to improve our program. In July of 2013, 
submitted a report to the OIG with eight recommendations. We 
have addressed these recommendations and taken additional steps 
to strengthen the oversight and management of USPTO’s patent 
telework program. 

Since 2012, we developed new, more effective guidance on our 
patents telework program, ensured that these policies were acces-
sible, and then conducted extensive training sessions to make sure 
that our supervisors understand and follow the policies so that bet-
ter controls are in place to help account for hours worked. 

We now require the use of electronic collaboration tools for full- 
time teleworkers to improve the accessibility and interaction be-
tween teleworking employees, their supervisors, and their on-cam-
pus colleagues, and we have standardized the process for accessing 
relevant electronic records to be used when investigating alleged 
violations. 

We are clarifying what steps supervisors should take if they sus-
pect any misconduct, and we are ensuring that we proceed appro-
priately and consistently in those situations. 

All of these actions help ensure our programs are effective, that 
employees are accessible and responsive, and that expectations for 
both supervisors and employees are clearly communicated and un-
derstood. 

Further, to ensure that we have the best tools and procedures in 
place, USPTO has also established two cross-agency teams to ex-
plore additional ways to prevent abuse and intervene early and to 
review the entire conduct process, including consistent, effective en-
forcement of policies. 

USPTO’s core mission is to deliver high-quality and timely exam-
ination of patent and trademark applications. To effectively man-
age our increasing workload while maintaining high-quality stand-
ards in a constantly evolving technological and legal environment, 
we have grown and invested in our workforce to enable them to 
perform their mission to the best of their ability. 

Our telework program has increased the USPTO’s ability to re-
cruit and retain highly skilled employees with technical back-
grounds throughout the country, while producing substantial oper-
ational cost-savings. It has allowed us to more than double the 
number of patent examiners since 2005 without significantly in-
creasing our real estate footprint. 

Following the press coverage this summer, our management 
team conducted briefings for your Committee staffs on the 
USPTO’s telework program, on the reports submitted to the De-
partment of Commerce Inspector General in July of 2013, and on 
the improvements already implemented. We continue to implement 
management changes, addressing time and attendance, including 
through engagement with our unions. 

Chairman Issa, we understand that some serious issues were 
raised in recent press reports. Please be assured that we are taking 
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many necessary steps to strengthen and improve management con-
trols around our telework program so that it serves our innovators 
and remains one that is aspired to by all other Federal agencies. 

[The prepared statement of Ms. Focarino follows:] 
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Chairman ISSA. Thank you. 
Mr. Zinser. 

TESTIMONY OF THE HONORABLE TODD J. ZINSER, 
INSPECTOR GENERAL, U.S. DEPARTMENT OF COMMERCE 

Mr. ZINSER. Chairman Goodlatte, Chairman Issa, Ranking Mem-
bers Conyers and Cummings, we appreciate the opportunity to tes-
tify today. 

Earlier this year, internal PTO reports, which were published in 
the Washington Post, in an investigative report issued publicly by 
my office concerning waste and mismanagement at the Patent 
Trial and Appeal Board, have raised serious questions about PTO’s 
management of its workforce, in particular, whether time and 
telework abuse have become a systemic problem at PTO. 

A number of factors place PTO at significant risk for time and 
telework abuse. These include PTO’s increased flexi-time policy, 
the very large percentage of employees participating full-time in 
telework programs, limitations placed by PTO’s senior management 
on the use of tools and data when time or telework abuse is sus-
pected, and what is at least perceived to be a culture that has de-
veloped over time that has de-emphasized time and attendance 
rules in favor of patent examiner production results. 

The 32-page report produced by PTO investigators contained 
very candid quotes from more than 75 interviews with supervisors 
and managers about these risk factors, some of which I will repeat 
here. We are currently looking into several time and attendance 
matters and auditing PTO’s quality assurance program, including 
our review of end-loading and patent mortgaging. 

End-loading occurs when patent examiners submit large amounts 
of their work at the end of the quarter rather than consistently 
throughout the quarter. Supervisors describe the end-loading prob-
lem in the following manner: ‘‘Some make you question whether 
the excessive end-loaders were actually working.’’ Another stated, 
‘‘On its face, it raises the question about how good it can be if it 
all was done at the end.’’ 

Patent mortgaging occurs when examiners deliberately submit 
incomplete work to get automatic credit necessary to meet their 
production goals. Unlike end-loading, PTO considers patent mort-
gaging to be misconduct. But some supervisors believe that PTO 
overlooks conduct issues as long as an examiner’s performance is 
acceptable. One supervisor summed it up this way: ‘‘They overlook 
conduct issues. They don’t care anymore. The only focus is that we 
are the number one agency with happy employees.’’ 

While this may not reflect the views of all supervisors, both end- 
loading and mortgaging do raise questions about how examiners 
are actually using their time. The risk created by the increased 
flexibilities in PTO’s work schedules and alternative work locations 
were reflected by supervisors in the following comment: ‘‘There is 
quite a bit of flexibility for the examiners. The office should con-
tinue to work with POPA to allow supervisory patent examiners 
the tools to account for time and attendance and work perform-
ance.’’ 

Based on our work and our review of the internal PTO reports, 
I would offer the following observations: 
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First, based on the evidence we have seen so far, I do not think 
that time and telework abuse of PTO has yet reached the systemic 
level. But the only reason that is not the case is because I am con-
fident that the vast majority of PTO employees are honest. It is, 
nonetheless, a serious problem. 

The findings of our work and PTO’s internal investigations indi-
cate that it would be extremely easy, compared to other Federal 
workplaces, for large numbers of the PTO workforce to cheat on 
their time if they wanted to do so. 

Second, PTO has been taking some corrective steps since learn-
ing of allegations of systemic time and telework abuse, but it needs 
to do more. PTO should go back and adopt the 15 specific rec-
ommendations made in the initial 32-page report. 

In addition, supervisors and employee relations staff should be 
able to readily access any available data, when necessary, to re-
solve questions about an employee’s time and attendance and work 
production. 

Finally, PTO senior leaders need to ensure they do not minimize 
the problem. The first thing that should be done is that PTO senior 
leadership should recognize and reward the members of the inves-
tigative team responsible for documenting the problems and 
issuing the 32-page report. 

Those employees who called our hotline about this problem are 
certainly whistleblowers, but so are the PTO team members who 
investigated and candidly reported their results to management. I 
would ask the senior leadership of PTO to protect them in their ca-
reers for their courage in issuing their report. 

Chairmen Goodlatte and Issa, this concludes my statement. I 
look forward to answering any questions the Committee may have. 

[The prepared statement of Mr. Zinser follows:] 
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Chairman ISSA. Thank you. 
Mr. Budens. 

TESTIMONY OF ROBERT D. BUDENS, PRESIDENT, 
PATENT OFFICE PROFESSIONAL ASSOCIATION 

Mr. BUDENS. Chairman Goodlatte, Chairman Issa, Ranking 
Member Conyers, Ranking Member Cummings, and Members of 
the Committees, POPA represents more than 8,500 patent profes-
sionals at the USPTO, including more than 8,300 patent examiners 
who determine patentability. 

The Washington Post has published articles alleging widespread 
time and attendance abuse among teleworking examiners. One ar-
ticle discussed a 32-page draft report that differed significantly 
from a final agency report submitted to the Inspector General. 

The article alleged that information had been filtered out to hide 
the worst telework abuses. Another article alleged the draft report 
found that thousands of telecommuting and patent examiners had 
lied about their hours, language that is just not there. 

Many assumed that the draft report was some sort of gospel fact 
rather than what it was, a collection of anecdotes and unsubstan-
tiated allegations. That is why the draft was never sent to the IG 
in the first place and does not bear the signature of Fred Steckler, 
the USPTO’s chief administrative officer. 

Agency culture already ensures that any nonworking examiner 
will face disciplinary action. The Agency has a performance ap-
praisal plan that tightly controls examiner performance. Examiner 
performance is tracked and reported every 2 weeks. Both quarterly 
and yearly performance is reported and used as the basis of dis-
ciplinary action. 

Production is measured in 6-minute intervals using a page full 
of statistics. Quality is measured over 19 different examination du-
ties. Docket management requires examiners to complete work 
within prescribed time periods. This is so complex that it requires 
computerized calculators now to enable examiners to track per-
formance. 

Stakeholder interaction requires examiners to provide courteous 
and professional service as well as advice on searching and pros-
ecution issues to the public and their peers. Examiner actions are 
also reviewed by both the inventor and his or her attorney, who 
have a vested interest in pointing out examiner errors. 

Anyone who understands patent-examining and the many tools 
the Agency has for tracking examiner activities knows that it 
would be impossible for the agency to have its most productive year 
ever, yet have thousands of examiners getting paid for not working. 
There is no systemic plague of poorly performing employees at the 
USPTO. 

Any organization of 12,000-plus employees will have a handful of 
employees who run into difficulties in the workplace. When it be-
comes necessary, history shows that the Agency is capable of tak-
ing action to deal with employee behavior. 

In August 2005, the National Academy of Public Administration 
issued a major study of the issues facing the USPTO. The NAPA 
report showed that the Agency removed 18 examiners in a year 
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**See Appendix for supplemental material submitted with this statement. 

when only 210 employees were removed from Federal service 
across all nondefense Federal agencies. That is almost 10 percent. 

Before the Post articles, the Agency and POPA had already re-
solved some issues raised in the reports. When a few examiners 
had managed to receive performance bonuses while having overdue 
cases, we agreed to modify the dock and management award cri-
teria to prevent this situation. 

When it became apparent that the number of office actions re-
turned for correction could skew an examiner’s docket management 
performance, we agreed to further modify the element and award 
criteria to prevent this from happening. 

POPA is concerned by the misinformation regarding work credit 
abuse or mortgaging by examiners. It has been alleged that exam-
iners can intentionally submit incomplete work for credit and use 
that credit for making production and awards. This is just plain 
wrong. All the authors already know that mortgaging has never 
been acceptable behavior condoned either by the USPTO or POPA. 

The best that can be said is that they are confusing mistakes for 
intentional lack of effort. It is a well-recognized practice that ac-
tions containing mistakes that are corrected in a timely fashion 
count as legitimately completed work. 

Implementing disruptive procedures to ensure that an examiner 
is working the full 80 hours per pay period is counterproductive. 
Patent-examining is mentally demanding work. Much time is spent 
in activities that do not require being parked in front of a com-
puter, such as reading and becoming familiar with patent applica-
tions, reading prior art references, reading applicant responses and 
appeal briefs, and answering phone calls. 

Every time the examiner is interrupted by some tracking proce-
dure, it represents a loss in productivity. Instead of focusing on ex-
amination, they have to focus on ensuring that their supervisors 
are aware that they are working. 

The best way to ensure that employees are working is to have 
a good, objective set of performance goals and then determine if 
employees meet them. Examiners are paid to accomplish perform-
ance goals, not to keep an office chair warm and a light flashing 
on a supervisor’s computer screen. 

Thank you very much. 
[The prepared statement of Mr. Budens follows:]** 
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Chairman ISSA. Thank you. 
Ms. Kepplinger. 

TESTIMONY OF ESTHER M. KEPPLINGER, VICE CHAIR, 
PATENT PUBLIC ADVISORY COMMITTEE (PPAC) 

Ms. KEPPLINGER. Good afternoon, Chairman Issa, Ranking Mem-
bers Conyers and Cummings, Members of the Committees. 

It is my great pleasure to be here today on behalf of the U.S. 
PTO Patent Public Advisory Committee, PPAC, about allegations of 
misconduct in the patent’s telework program. 

As intended by Congress, much of the role of the PPAC is to 
focus on operational issues of patents. We review very large 
amounts of generated operational data to identify areas that we 
think are not working well. And in the areas of quality and pend-
ency, we believe we have made valuable contributions. 

The past 5 to 10 years have brought incredible changes in the 
IP arena, including significant legislative changes, many Supreme 
Court decisions and, within the USPTO, a doubling of the patent- 
examining corps and development of the telework programs. With 
these changes come significant operational and management chal-
lenges. 

The anonymous complaints to the IG were directed primarily to 
the abuse in the patent telework program. I have several com-
ments. 

We believe that this is not a telework issue, per se, but, rather, 
a broader management issue that should be addressed regarding 
the entire patent-examining corps. 

The identified misconduct is not related to whether or not the in-
dividual examiner works on campus or remotely. Unfortunately, in-
stances of T&A abuse, end-loading, and mortgaging all existed 
prior to the implementation of the telework program. 

Occurrences of T&A misconduct and mortgaging have been and 
continue to be identified through data analysis and, we believe, are 
being addressed by the management of the USPTO. 

The USPTO should identify additional means of monitoring po-
tential abuse, including whether additional reporting by patent ex-
aminers is necessary for effective management of the overtime pro-
gram. 

We believe the USPTO is taking these allegations seriously and 
has already implemented a number of changes to address the con-
cerns of abuse. It is highly improbable that systemic and wide-
spread abuse of T&As exist at the USPTO when one considers the 
available objective criteria demonstrating their performance. 

The backlog of new applications and RCEs has been decreasing. 
Pendency of the applications continues to decline. And the cus-
tomer surveys indicate that the quality of the work is increasing. 

The existing measures in place consistently show improvement in 
the performance and output by patent examiners, undercutting any 
contention of the existence of widespread abuse. 

A concern for the PPAC regarding these allegations is the poten-
tial impact on the quality of the work. If an examiner waits until 
the end of the rating periods to complete a very large portion of the 
work, the quality of that work may suffer. 
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USPTO utilizes a variety of tools to measure and improve qual-
ity. And according to internal measurements, customer feedback, 
the quality continues to improve. 

Therefore, it appears that current tools, along with the new steps 
being taken by the USPTO, are and will be effective for monitoring 
and controlling quality. The USPTO must remain vigilant on qual-
ity, however, and evaluate whether any additional changes are 
needed. 

While the USPTO did take actions against some examiners, some 
managers seem to think that the actions are not always taken. 
This perception is quite serious. 

Recently training has been provided to employees and super-
visors about the policies. But they should evaluate whether more 
is needed, particularly to managers, regarding when and how to 
consider taking employee actions for potential abuse. 

The PPAC had considered the allegations of abuse, had conversa-
tions with upper management about the issues, and are confident 
that these issues are being addressed. 

In the 2014 annual report, the PPAC strongly recommended that 
systems be put into place to properly manage the telework pro-
grams to measure productivity and monitor potential abuse. 

We do not believe the USPTO management would look the other 
way in the face of evidence of abuse because, in our experience, the 
USPTO consistently has been working to make improvements in 
the operations of patents and, in fact, has taken actions against 
abusers. 

In summary, the PPAC shares the Committees’ concerns regard-
ing these recent allegations of instances of abuse in the USPTO’s 
telework and other programs. Although it seems that any alleged 
abuses are not systemic, no abuse should be tolerated. 

The PTO believes this issue is a key priority and intends to con-
tinue monitoring it and will work with the USPTO and union rep-
resentatives to identify possible changes to programs to curb 
abuses in the future. 

On behalf of myself and the whole Patent Advisory Committee, 
we would like to express our appreciation for the opportunity to ad-
dress this issue. 

Thank you. 
[The prepared statement of Ms. Kepplinger follows:] 
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Chairman ISSA. Thank you. 
And as I recognize Mr. Smith, your firm is in Seattle, your home 

is in California, and you came from Japan to address us. And I 
want to thank you very much for your world traveling necessary 
to be before this Committee. 

Mr. SMITH. Well, if I may just for a second, I did get home at 
midnight. I live in Arizona. Sunday, I left for the airport for here 
at 11 a.m. I did have time to say hello and good-bye to my wife 
and get a new suitcase. But I appreciate the invitation, and Chair-
man Issa, Ranking Members, and Members of the Committees. 

Chairman ISSA. Mr. Smith, if you continue with that you will 
probably end up in Congress with that travel schedule. 

The gentleman is recognized. 

TESTIMONY OF WILLIAM F. SMITH, OF COUNSEL, 
BAKERHOSTETLER 

Mr. SMITH. My testimony is from the perspective of one who has 
spent 42 years working in the wonderful United States patent sys-
tem. My first career was spent at the PTO where I worked for over 
33 years, ending after serving over 19 years as an administrative 
patent judge. As a PTO employee, I participated in all the alter-
native work schedule programs the agency created over my years 
of service, and I appreciate PTO management for being so progres-
sive. 

During my last year of service as an administrative patent judge, 
we moved to South Carolina and I became one of the agency’s first 
remote teleworkers, commuting back from South Carolina, to the 
office, for my required 16 hours per week. 

Since my transition to the private sector in December of 2005, 
each firm I have worked for has extended me the privilege of being 
a teleworker. I was not surprised when the current allegations of 
patent examiner time and attendance abuse were raised as these 
issues have long been present at the PTO. Throughout my years 
at the PTO, those patent examiners who wanted to game the sys-
tem could easily do so, especially those who were high producers 
of patent examiner accounts. 

My 19 years as an administrative patent judge required me to 
review the written work product of patent examiners in thousands 
of appeals. My current role in patent prosecution also allows me 
the opportunity to review the written work product of patent exam-
iners. This experience has shown me that it is relatively simple for 
a patent examiner to draft an office action that is superficially 
plausible, yet lacks credibility under scrutiny. Thus, those patent 
examiners that want to abuse the system can fly under the radar 
without significant risk of detection as long as they are perceived 
as being productive. 

The patent examination process should be a continuous collegial 
conversation between a patent examiner and applicant, to find pat-
entable subject matter in a patent application, and claim that sub-
ject matter in a clear manner. Unfortunately, the historic compact 
prosecution system with its outdated final rejection practice does 
not allow for such a conversation. 

The hallmark of the present compact prosecution system is that 
the second action in each case is normally made final. But that 
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final rejection artificially halts all momentum in the case and 
forces the conversation to resume in a request for continued exam-
ination filed by an applicant, which can take months or years for 
the patent examiner to take up for action. 

As discussed in my submitted testimony, I have a number of sug-
gestions. First, the patent examiner’s productivity metrics must be 
changed so that a patent examiner is incentivized and rewarded for 
efficiently and effectively examining a patent application to its ulti-
mate allowance or abandonment, not just to reach a final rejection 
that artificially halts that process. 

Second, as to how the patent examiners account for their exam-
ining time. I believe that to the extent patent examiners are not 
currently required to do so, their time accounting software should 
be set up so that a patent examiner’s daily time is accounted for 
in terms of the patent application reviewed, and the specific core 
examine activities performed, such as analyzing patent application 
disclosures and claims, searching, drafting office actions. 

Such a system will allow PTO management to see how a patent 
examiner is actually spending their submitted examining time on 
a daily basis. This will allow for corrective action or additional 
training if a patent examiner is seen to be inefficient in one or 
more of their core examination activities. 

Third, in terms of the present telework program, I urge that it 
be maintained, but improved. If the above suggested reforms to the 
management systems in place are instituted, the patent examina-
tion process will be more efficient and those patent examiners who 
want to game the system will have less opportunity to do so. 

I suggest that PTO teleworker program should be changed by 
having patent examiners who newly enter the program to be within 
commuting distance of the Alexandria campus or one of the four 
new regional offices so they can be available to management, their 
colleagues, and applicants as needed for training, mentoring, and 
most importantly, in-person interviews with applicants that history 
shows significantly improve the quality and lessen the pendency of 
patent applications. 

Finally, I believe that the most good that can come out of the 
present situation is for the PTO and POPA to agree that all of 
these systems need to be changed, commit to do so in an expedi-
tious manner. Such efforts must include the participation and 
input of stakeholders so that all parties in the patent examination 
process can work to bring the patent examination systems into the 
21st century. 

Thank you for your attention. 
Chairman ISSA. Thank you, Mr. Smith. 
[The prepared statement of Mr. Smith follows:]*** 
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Chairman ISSA. Anecdotally, I will mention that I have seen 
those rejections. I have seen the well-thought out rejections to 
claims, and I have seen the end-of-the-quarter rejections. And 
sadly, those end-of-the-quarter ones cost just as much to overcome 
as the ones that are meritorious. Some might say, though, of my 
37 patents, some of them perhaps they just closed them out as ap-
proved and didn’t look carefully enough. We will probably never 
know if they are not challenged. 

Mr. Zinser, the August 10, 2014, Washington Post story detailing 
the differences between the 32-page internal report and the 16- 
page report to your office, you were quoted as saying that you had 
hoped to see from PTO was an unfiltered response, and that such 
a response was not what was provided to your office. That is an 
accurate quote, isn’t it? 

Mr. ZINSER. Yes, sir. 
Chairman ISSA. And because you delegated this investigation, if 

you will, this audit, weren’t you entitled to an unfiltered set of in-
formation since they were doing work on your behalf and not asked 
to reach only conclusions? 

Mr. ZINSER. I would say yes, sir, and I think if the management 
wanted to include a management statement on top of the report, 
which often happens with our own audits, that would have been 
perfectly acceptable. 

Chairman ISSA. But when you were denied work product, it cre-
ated a lot of questions and The Washington Post asked those. 

And Ms. Focarino, let me just ask you a couple of questions. On 
August 10th in that same report, the CAO Steckler who authored 
both memos, and as Mr. Budens said, one was unsigned, was 
quoted as saying that: ‘‘The changes between the two memos were 
because the conclusions were partial and unsupported.’’ You recog-
nize that term? Well, I would like to know for the record, when in 
fact, the long report said 44 percent of the SPEs said they did not 
have the tools they needed to address T&A abuse, time and attend-
ance. 

Now, that’s obviously not unsupported, is it? That is a percent-
age. Was that percentage accurate based on 75 interviews? So it 
wasn’t partial. It wasn’t unsupported and the 16-page report, if I 
paraphrase it right said, well, some said they did, and some said 
they didn’t. 

Do you believe that if you had 44 percent saying that they did 
not have the tools, that that was something that should have been 
deleted from the IG report and ultimately from the public? 

Ms. FOCARINO. I want to reiterate that we take those allegations 
very seriously. 

Chairman ISSA. Yeah, but you watered them down. They were 
omitted. Let me go through a couple more quickly. Additionally, 
partial or unsupported, 38 percent said the agency was willing to 
overlook conduct issue if performance was acceptable. Now, I think 
I heard even in the IG’s statement that the word some; 38 percent 
is a heck of a lot. It is not just some. Isn’t that true? Wouldn’t 38 
percent, more than a third said that the agency had this kind of 
a flaw be worthy of corrective action? 

Mr. ZINSER. Yes, sir. 
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Chairman ISSA. Additionally, 36 percent of directors said that 
they had requested employee records on potential time and attend-
ance abuse and had been denied. Now, if your managers cannot get 
the records to show whether somebody is cheating or not, then how 
can Mr. Budens even tell me that it’s a small amount? The fact is, 
you are not counting, isn’t that correct? You don’t know what you 
don’t know, isn’t that true? 

Ms. FOCARINO. Well, records are available. 
Chairman ISSA. Yeah, but if they are being denied them and 36 

percent of the directors said they were denied them, why were they 
denied them? Were they denied them because the union contract 
shields from that kind of checking up after the fact? 

Ms. FOCARINO. Sir, I want to reiterate that all of the interview 
summaries—there were 81 interview summaries—with comments 
that those statistics were derived from, and all of that information 
was provided in the final report. Every one of the 81 interviews. 

Chairman ISSA. Mr. Zinser, 36 percent said they were denied. 
Was that in the final 16-page report? 

Mr. ZINSER. It was not in the report, sir. The results of the inter-
views themselves were for the most part removed from the report 
that went out of our office. 

Chairman ISSA. So, the old term, you didn’t have the cross tabs 
to in fact know how deep these problems were; 44 percent said they 
didn’t have the tools; 38 percent said your agency was willing to 
overlook the time and attendance and other things as long as they 
hit performance numbers which Mr. Smith said can be artificially 
given; and 36 percent of the directors said they were denied re-
quests. 

Mr. Budens, I’m interested in your statement, I believe I heard 
you more or less say that it was okay not to work 80 hours as long 
as you hit the numbers. Well, let me ask you a very simple ques-
tion as the union rep. If this agency is not able to verify whether 
people are actually working or not, you say as long as they hit the 
numbers, how do the American people and the applicants get a fair 
question when many of these examiners are applying for overtime 
without any proof? 

If they are asking for overtime, do we do that based on attend-
ance? Is this piecework and we grant overtime based on excess? 
The fact is, these individuals are paid by the hour. The report said, 
as I understand it correctly, that people are asked for overtime, 
said they earned overtime and didn’t have to prove it, and couldn’t 
be double-checked. Isn’t that true? Please, yes or no. 

Mr. BUDENS. First of all, I have never said that people shouldn’t 
be working, and they get paid for 80 hours. 

Chairman ISSA. Well, the question I asked you was, in fact, if in 
fact the union is protecting from the getting the records to know 
whether someone is working or not, that means people who apply 
for overtime, in fact, we can’t justify whether or not they made it. 

Mr. Zinser, you looked at both reports. Do we have a way to 
credibly understand whether or not somebody worked more than 80 
hours and whether that was justified based on your investigation 
of the long report? 

Mr. ZINSER. There are ways to find out. PTO was not availing 
themselves of those methods. 
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Chairman ISSA. Okay, so tools were not used. Mr. Smith, Ms. 
Kepplinger, if you have anything to add quickly. I left you out and 
I apologize. 

No. 
Mr. Smith? 
Mr. SMITH. In terms of my experience, especially now in review-

ing the patent examiner’s work product and advising patent appli-
cants how to respond, I would say overall patent examiners, I give 
them an A for earnestness, wanting to do the right thing, but in 
too many cases the written work product is difficult to respond to. 

Chairman ISSA. Thank you. 
Mr. Conyers. 
Mr. CONYERS. Thank you, Chairman, and I want to thank the 

witnesses for their variety of testimony. 
President Budens, let me ask you about the Count Systems Ini-

tiative which set examiner production goals. Has that system im-
proved productivity in your view? 

Mr. BUDENS. Yes, sir. I think it was an initiative originally insti-
tuted by Mr. Kappos, requested because he wanted to accomplish 
two things: One was to provide more time for examiners to exam-
ine patent applications so that we would be able to decrease attri-
tion and increase quality. 

The other issue was he wanted to decrease the incentives for 
what are called RCEs. And so we—— 

Mr. CONYERS. What are they? 
Mr. BUDENS [continuing]. Entered into discussions to try and 

work out with the agency how to do that. 
Mr. CONYERS. What are the RCEs? 
Mr. BUDENS. Those are requests for continued examination, and 

basically when an applicant has gotten to the end of the round of 
prosecution, if they want to continue to keep the case alive and 
continue prosecution, they can pay for an RCE and it reopens the 
prosecution of the case. 

Mr. CONYERS. Now, let me ask you about recommendations made 
in the July 2013, 16-page report, addressing the reported telework 
abuse. Have any of those been implemented and where do we stand 
with them now? 

Mr. BUDENS. We have done a number of things. I want to make 
it clear that POPA and the agency have been working together for 
years now trying to address the issues that face the U.S. Patent 
and Trademark Office. This is just one of many. Congress has been 
on our backs about the backlog for quite some time. We are effec-
tively addressing that. We are effectively addressing attrition with 
things like telework, and being able to hire examiners. 

Keep in mind, examiners are a very expensive commodity. It 
takes a lot of time and money to train an examiner, a minimum— 
well, basically usually about 6 years, and somewhere upwards of 
half a million dollars. If we are sitting here losing them, and we 
were for many, many years, we had to hire two examiners for every 
one we kept, we were spending tremendous amounts of money in 
order to do that. So we have created systems now that have re-
duced our attrition to negligible levels and by so doing, we keep 
these people. They move up through the grades, and they increase 
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their productivity, and that’s what has allowed us to bring down 
the backlog of 750,000 plus cases. 

Mr. CONYERS. But do you have enough support and equipment 
and personnel to identify poor performers to take corrective action 
where necessary? 

Mr. BUDENS. I absolutely think we do. Not to want to be flip, sir, 
but frankly, if the agency wasn’t taking actions like that and 
couldn’t track people like that, the union wouldn’t really have 
much of a need of existence. Because a great deal of our time is 
spent representing employees who have gotten into trouble and we 
have got to look and see what is the cause, and what we have to 
do, work with the agency to try and solve the problem, and get the 
examiner back on good behavior. 

Mr. CONYERS. Okay, thank you so much. 
Let me ask the commissioner. Ms. Focarino, has the opportunity 

to telework helped you retain the most qualified examiners? 
Ms. FOCARINO. Yes, thank you for that question. It has very 

much helped us increase the opportunity. As you heard in my testi-
mony, we have more than doubled the size of our patent-examining 
corps. So we currently have about 8,500 patent examiners and they 
are helping us reduce the backlog and reduce pendency so that we 
are continuing to work toward our goal of 10-month first-action 
pendency, and 20-month total pendency. 

And the longer we retain these examiners the more experienced 
they get, the higher quality work product they put out, and so it 
is critical that we retain them. Because in order to retrain the peo-
ple as new hires is extremely expensive to the agency. 

Mr. CONYERS. Let me go to Ms. Kepplinger now. How does the 
Patent Public Advisory Council, PPAC, work with unions to estab-
lish an effective approach regarding a number of aspects of the pat-
ent operations and implications for patent applicants and the pub-
lic? 

Ms. KEPPLINGER. There are two union representatives on the 
PPAC. Mr. Budens is one, and there is a Catherine Faint who is 
from another union also is on the PPAC, and so in collaboration, 
we look at the data and the things that are not working so well 
and try together to find ways to address changes that could be 
made within the system and within the Patent Office that might 
make for better opportunities for applicants. 

Mr. CONYERS. Thank you for your response. 
My time is up, and I yield back. 
Chairman ISSA. I thank the gentleman. 
We now go to Congressman Marino. 
Mr. MARINO. Thank you, Chairman. 
Good afternoon, ladies and gentlemen. 
We have heard a lot of good things of what happens with our 

Federal employees in the Patent Office, and the Trademark Office, 
and I agree with most of it. But I haven’t heard yet what, if any-
thing, and perhaps someone can educate me on this—we will start 
with you Mr. Zinser, you are handling the investigation, the inquir-
ies at this point. 

And we have over 600,000 patents backlogged. We have para-
legals who say they didn’t have enough work. But actually, in my 
opinion as a prosecutor, not only as a State prosecutor, but as a 
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Federal prosecutor there appears to be fraud and theft by a small 
number of people, but nonetheless, it seems to have appeared. 

And pursuant to the U.S. Code, Title 18 Part 1, let me go 
through a list of crimes starting in Chapter 19 with the Section 19, 
conspiracy; Section 31, embezzlement and theft; Section 47, mail 
fraud and other fraud offenses; Section 63, mail fraud and other 
fraud offenses, pursuant to the specific act; Section 73, obstruction 
of justice; Section 101, records and reports; and of course, Section 
1001, lying to Federal investigators. And I’m sure I am missing 
something here. And these crimes totalled, combined, the penalty 
is decades in prison, and hundreds of thousands of dollars in fines. 

Are we pursuing the investigation in any way, shape, or form to 
prosecute these people if the evidence is there? 

Mr. ZINSER. Thank you, Mr. Marino. I would say that there are 
individual cases that we are pursuing, and if the evidence leads us 
there, we will refer them for prosecution. I think one of the biggest 
problems we have along those lines is that the management at 
PTO has been basically complicit. 

If you look at the Patent Trial and Appeal Board matter, those 
managers knew exactly what was happening with their paralegals; 
that there wasn’t sufficient work, supervisors directed them to 
enter their time the way they did, and the employees were fol-
lowing their supervisors’ instructions. 

That kind of decision, or complicity, by the management makes 
it very difficult to prosecute a case. 

Mr. MARINO. I understand that, and I asked the question in the 
form that I did beginning with you, because of the procedures that 
you have to go through. And I was aware of the lack of cooperation 
that you were getting, and the managers being complicit. 

But certainly, the managers need to be held accountable, and 
let’s face it, I was in private industry until I was 30. People know 
when they are doing something wrong, particularly when they are 
getting paid to do nothing. So I would hope, I would hope that 
given the fact that some employee says, ‘‘Well, my manager allowed 
me to do that,’’ is like saying that the person driving the get away 
car in a bank robbery are saying well, you know something, I just 
went along for the ride. I really didn’t point the gun at the bank 
teller and say give me the money. 

So we have to get down to the basis here, and the American peo-
ple are sick and tired of this occurring and the bureaucrats in the 
system just getting away with this. It would not occur in private 
industry; not at all. And if it were, I prosecuted people in private 
industry, and also in the Federal Government for doing the same 
thing. 

Ms. Focarino, could you please expand a little bit or answer my 
question pursuing criminal prosecution, and please don’t tell me 
that someone said, well, my boss told me to do it. 

Ms. FOCARINO. So as soon as the OIG referred the complaints in 
2013 regarding the underutilized paralegals in the Patent Trial 
and Appeal Board, the agency did take immediate action and has 
made significant progress toward avoiding the issues raised by the 
IG; namely, we submitted a report to the IG just recently in Sep-
tember. We implemented a third-party consultant’s recommended 



101 

changes. We brought in an outside consultant and they did a thor-
ough review. 

Mr. MARINO. Okay, let me interrupt you. I understand the review 
and the changes that you made. My focus primarily is, are those 
individuals that were getting money for doing nothing going to be 
prosecuted if the evidence is there? 

Ms. FOCARINO. Sir, I don’t know the answer to that. 
Mr. MARINO. You don’t know if the evidence is there, that you 

wouldn’t assist in complaining to a law enforcement agency that 
they should be prosecuted? Yes or no? 

Ms. FOCARINO. As I said, we submitted our report just recently 
to the OIG. We have concluded our recommendation the—— 

Mr. MARINO. Well, you being a manager over there, I would like 
to think that someone in charge would let the American people 
know that we are not going to tolerate this in my department, in 
my agency. Can I count on that? 

Ms. FOCARINO. So those managers are no longer in their posi-
tions in the patent—— 

Mr. MARINO. But they are still working, aren’t they? And they 
are still getting paid, and they still stole money from the taxpayers 
and nothing is being done about it? 

Ms. FOCARINO. Performance actions were taken against these in-
dividuals, sir. 

Mr. MARINO. It is theft. It is stealing dollars from the American 
people. Performance action was taken so they get shuffled into 
some other position, and we do nothing about it? It is outrageous. 

I see my time is about gone and I yield back. 
Chairman ISSA. I thank the gentleman. For the IG, he could also 

answer that question. If the same information was asked came to 
your attention, what would be your normal procedure, if you don’t 
mind? 

Mr. ZINSER. We would refer matters to the U.S. Attorneys’ Office 
to get a determination on whether the case was one that merited 
prosecution. 

Chairman ISSA. I think that’s what the former U.S. attorney was 
getting at. Thank you, I thank the gentleman. 

We now go to the gentleman from Maryland. 
Mr. CUMMINGS. Thank you very much. Following up right on 

that, so would it go with a recommendation? In other words, if you 
were referring it, would there be a recommendation or you just say, 
here is the evidence? 

Mr. ZINSER. Well, you generally—— 
Mr. CUMMINGS. If you were to refer it, go ahead. 
Mr. ZINSER. Yes, sir. There are cases you take to the prosecutor 

because you are obligated to do that—— 
Mr. CUMMINGS. Of course. 
Mr. ZINSER [continuing]. You don’t think the evidence would real-

ly get the prosecutor to take the case. There are cases where you 
would push very hard for a prosecution. We have done that, yes, 
sir. 

Mr. CUMMINGS. Very well. 
Commissioner, I want to thank you for being here today. The 

PTO’s telework program has been a model for the Federal Govern-
ment and we want to ensure that it is managed effectively and effi-
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ciently to date. The telework program has helped the agency re-
cruit and retain, as you have already testified, a highly skilled 
workforce, and it has saved the agency millions of dollars. 

I am troubled, however, by the findings of your investigation 
which identified instances of time and attendance abuse by some 
of your examiners. As I understand it, the July 8, 2013 report de-
tailed five cases of examiners who claimed time they apparently 
did not work. Are you familiar? Are you familiar? 

Ms. FOCARINO. I am. 
Mr. CUMMINGS. Keep your voice up, please. 
For instance, the report describes one examiner who received 

more than $12,000 for about 265 hours of fraudulently claimed 
time. And another examiner who received about $1,300 for 25 
hours of fraudulently claimed time. Commissioner, has the PTO 
taken disciplinary action against these five employees and if so, 
what actions were taken? 

Ms. FOCARINO. Thank you for the question, Congressman. 
The individuals identified in the original draft report who were 

found to have committed time and attendance violations were dis-
ciplined. One was removed, two were suspended, and one received 
a letter of counseling. The fifth case was never referred to our em-
ployee relations, and the individual referred to in one of the inter-
views was never identified. Therefore, no action could be taken. 

And I would also like to point out that of these cases, only two 
of them were teleworking employees. 

Mr. CUMMINGS. I think somebody testified a little bit earlier, I 
can’t remember who it was, who said that it is not—I mean, you 
don’t necessarily, say, assume that the subjects of these cases are 
teleworkers, is that right? 

Ms. FOCARINO. That’s correct. 
Mr. CUMMINGS. So in other words, you have—who said that, 

somebody? 
Ms. KEPPLINGER. I did. 
Mr. CUMMINGS. Yeah, they may or may not be, is that right? 
Ms. FOCARINO. That’s right. 
Mr. CUMMINGS. But you’re saying out of the five, two to your 

knowledge, were teleworkers, is that right? 
Ms. FOCARINO. That’s correct. 
Mr. CUMMINGS. Now, has the PTO experienced a substantial in-

crease of time and attendance misconduct since establishing the 
telework program? Do you know? 

Ms. FOCARINO. I don’t believe that there has been a significant 
increase in time and attendance misconduct, but any acts of mis-
conduct related to time and attendance is unacceptable. And when 
those situations come to our attention, we take action, and we ad-
minister the appropriate discipline. 

Mr. CUMMINGS. Now, going back to you, Mr. Zinser, and I am 
going to come right back to you, Commissioner, but to you, one of 
the things that we have seen in our Committee as folks of some 
agencies that have come before us, we have seen almost a culture 
being developed, slowly, but surely, of sometimes complacency. 

We saw that with the Secret Service, an inefficiency, and in 
other agencies, but do you feel like this is a culture that is being 
developed here, or do you think these are aberrations? 
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Mr. ZINSER. Sir, I think the interviews that were conducted by 
the employee relations staff at PTO reflect that there is a cultural 
issue; that somehow the signal has come down from the senior lev-
els that they do not want to pursue time and attendance abuse to 
the point where they are going to go and seek additional records 
and data to help make those cases. 

Mr. CUMMINGS. Now, did you hear that, Commissioner? Did you 
hear what he just said? 

Ms. FOCARINO. I did hear that. 
Mr. CUMMINGS. I mean, would you agree with that? 
Ms. FOCARINO. I do not agree with that. 
Mr. CUMMINGS. And why don’t you? 
Ms. FOCARINO. Any single case of misconduct is unacceptable to 

us. And when they come to our attention, we take action. 
Mr. CUMMINGS. All right, well, the PTO identified eight rec-

ommendations to improve its telework program, and is currently in 
the process of implementing those recommendations. 

Commissioner, can you give us an update on where the agency 
is in that process, and when do you expect all eight recommenda-
tions to be complete? 

Ms. FOCARINO. Right. Thank you for the question, Congressman. 
So let me point out that even after we received the anonymous 

letters in the summer of 2012, we started taking action. We in-
structed all of our managers concerning time and attendance proce-
dures, and we included guidance on time and attendance abuse in-
dicators so that they could be more readily spotted. We also 
reached an agreement with the union which included mandatory 
use of collaboration tools for full-time teleworkers. 

Since the investigative report was submitted to the IG in July of 
2013, we started a pilot to reduce the incidence of end-loading 
which you have heard discussed earlier today. We started an initia-
tive to develop more preventive measures to reduce employee mis-
conduct. We started an employee disciplinary process that looks at 
the whole conduct process to make sure that employee misconduct 
is addressed and is addressed consistently across a very large 
workforce. 

We have revised the examiner timeliness or docket management 
that Mr. Budens has referred to. We’ve removed the auto counting 
privilege for examiners that have shown to abuse it. And we have 
created a center repository of our policies and procedures for our 
supervisors because we found in certain circumstances where we 
did have policies in place, like accessing records for examiners, 
those policies were not known to all of our supervisors. 

So we have to make a concerted effort to make sure that we have 
easy access, a centralized location that our managers are trained 
on these processes and procedures regularly. 

Mr. CUMMINGS. My time is expired. 
But let me just ask you one thing. I lost count, there were eight, 

so have you dealt with all eight? 
Ms. FOCARINO. We have implemented all eight recommendations, 

and as a matter of fact, of the 15 in that initial draft report, 13 
of the 15 recommendations have been implemented with only two 
not being implemented because they do not make good business 
sense. 
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Mr. CUMMINGS. Thank you, Mr. Chairman, for your indulgence. 
Chairman ISSA. If the gentleman will allow me to ask a clarifying 

question. 
Mr. CUMMINGS. Of course. 
Chairman ISSA. You said more or less, people lost their privilege 

to do auto count if they were shown to have abused? 
Ms. FOCARINO. Yes, sir. 
Chairman ISSA. Could you describe for us what that abuse 

means, the numbers, so that we understand why most people ap-
parently still get auto count and what it means? 

Ms. FOCARINO. Right. So examiners when they reach a certain 
grade level are given the privilege of submitting their own work for 
credit with just cursory review because that goes along with their 
level of experience. 

Some examiners had been found to be submitting work that is 
not complete, that has several errors that need to be corrected, and 
they result in many returns that you heard Mr. Budens refer to. 
And we have suspended that privilege for those examiners. 

Chairman ISSA. I thank the gentleman. 
Mr. CUMMINGS. Thank you, Mr. Chairman. 
Chairman ISSA. Now, we now go to the other patent holder here 

on the dais, Mr. Massie the gentleman from Kentucky. 
Mr. MASSIE. Thank you for not pointing out that I only have 29 

patents and you have 37. 
Chairman ISSA. Yeah, but I understand some of yours are still 

valid and mine are mostly expired. 
Mr. MASSIE. Well, some of yours were never valid, but we will 

leave it at that. 
Chairman ISSA. You know, Tom, I pointed that out earlier. 
Mr. MASSIE. Well, let me just say, I have a great appreciation for 

what you do, Commissioner Focarino, and Mr. Budens, what the 
folks that you represent do. It’s a constitutional duty and it was 
prescribed in our Constitution to grant for limited periods of time 
exclusive rights to the inventions to the inventors. 

And I take it very seriously. I want to back up before I get to 
my specific questions about the subject matter at hand and just 
say, here in Congress, I think it’s our obligation first to do no harm 
to the patent system. The big picture here, is to encourage and pro-
tect innovation in this country. Some would consider this off topic, 
but I don’t think it is. 

Mr. Budens, you represent how many patent professionals, exam-
iners and professionals at the Patent Office? 

Mr. BUDENS. Approximately 8,500, most of which are examiners. 
Mr. MASSIE. So over 8,000. Were you ever called to testify on the 

Innovation Act? 
Mr. BUDENS. Not that I recall specifically for AIA. I have been 

up here—this is my third trip up here. 
Mr. MASSIE. But you wrote a letter last year about the Innova-

tion Act, right? 
Mr. BUDENS. Yes. 
Mr. MASSIE. Okay. It was actually a year ago today, and you had 

some concerns with the Innovation Act. Can you tell us what those 
were? 

Mr. BUDENS. I haven’t got it fresh in my memory. 
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Mr. MASSIE. I will just ask you if this is what you said: ‘‘A broad-
er concern for POPA is that the Innovation Act appears skewed 
against small inventors.’’ And that you encouraged us to make sure 
that anything we passed wasn’t skewed against small inventors. 

Mr. BUDENS. That would be accurate, I’m sure. I can’t say word 
for word, but I would assume that’s the position. That has been the 
position, both my own personal position, but also the official posi-
tion of POPA for as long as I have been involved in it, that we sup-
port a strong patent system. And we want to make sure that the 
small inventor never gets squeezed out of this. 

Mr. MASSIE. But that was your concern with the Innovation Act. 
That was my concern, too. That’s why I voted up against it. And 
hopefully, we won’t bring that up again, and hopefully, it won’t 
pass the Senate. But that is because we are trying to fulfill our 
constitutional duty to protect innovation. 

Now, let me get directly to the matter at hand. First of all, Com-
missioner Focarino, I realize this is not such a high bar, but I will 
tell you my friends who are innovators in the medical device field 
asked me, why can’t the FDA be more like the Patent Office? So 
that is sort of a back-handed compliment for what you do there. 
And we appreciate that. 

Also, it seems like today we are talking about activity, tracking 
activity and not so much progress. And a wise person once admon-
ished me, never confuse activity with progress. 

But activity is a precursor to progress. You do have to have some 
activity. So, and what is apparent to me here is that telework is 
not necessarily as much a productivity enhancer, as it is a recruit-
ment tool. And this was true at my company when we allowed 
telework. And I can tell you there are some people who are not cut 
out for telework. They just don’t do well independently in their 
house with kids running around and whatnot. 

And so I think it works to your advantage with some employees, 
and to your disadvantage with others. And I think you have to ac-
knowledge that if you are going to manage people in a telework en-
vironment, that not everybody is cut out for it. 

Let me ask Mr. Budens. Mr. Smith had what seemed like good 
advice. A couple of things he mentioned—and get your feedback on 
this. He said maybe we should break down the hours by patent- 
examining activities and track it that way instead of just activity. 
Do you think that would be helpful? 

Mr. BUDENS. I think it would be very difficult to do because it 
would be so varied across technologies. For example, and when I 
examined—— 

Mr. MASSIE. Are there some technologies where it might be ap-
propriate? Surely, the manager could adjust? 

Mr. BUDENS. It might could be, but I think that it is already rel-
atively built in the system in the goals that we have as examiners 
of looking at how much time do we have to spend time searching 
in this particular technology, or that—— 

Mr. MASSIE. Right. But some of it is done already. 
Let me ask you about another one of the suggestions, and correct 

me if I’m wrong, Mr. Smith. You recommended that perhaps new 
examiners should be within commuting distance of the office? 
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Mr. SMITH. New examiners who are newly approved for the tele-
working program. 

Mr. MASSIE. For the teleworking program. What about that idea? 
Mr. BUDENS. It is certainly one to think about. I think that one 

of the biggest problems we would have initially, is that a lot of the 
people who want to telework and a lot of the advantages that we 
have gotten out of telework, were hiring, being able to hire people 
from pools that were away from the agency. In other words, we 
have now been able to hire people who work in Silicon Valley—— 

Mr. MASSIE. There are four branch areas right? Is there one on 
the West Coast? 

Mr. SMITH. Right. Now that we have four regional offices, I think 
in my view, a prospective patent examiner would have the choice 
of five very nice, diverse areas that they could relocate to if that 
was what was needed. 

Mr. MASSIE. Commissioner Focarino, do you support mandatory 
online presence indicators for patent examiners working at home? 

Ms. FOCARINO. I’m in favor of any tool that improves collabora-
tion and communication with our examiners. And no tool is going 
to be a time and attendance tool, so I want to make that clear. But 
these tools are meant to make communication efficient, and very 
collaborative. And we have some really great tools, particularly for 
the interviews that you just mentioned. 

Mr. MASSIE. And just a quick yes or no. Mr. Budens, do you sup-
port or oppose mandatory online presence indicators, just a quick 
yes or no. My time is up. I would give you more time if I had it. 

Mr. BUDENS. Depends on how they use it. For corroboration, we 
already do that. Everybody already uses it. 

Mr. MASSIE. Do you support mandatory, yes or no? 
Mr. BUDENS. I can live with mandatory as long as they are not 

being used to verify work. Attendance—— 
Mr. MASSIE. It is activity, not progress, I understand that. 
Mr. BUDENS. For collaboration they are wonderful tools. 
Mr. MASSIE. Thank you, Mr. Chairman. 
Thank you witnesses. 
Chairman ISSA. Thank you. 
I wonder if the fellow that had the automatic mouse mover as 

part of his work station, whether or not he would agree that it 
should only be for collaborative oversight? 

Mr. MASSIE. Well, there is the program you can get to defeat the 
automatic mouse mover tracker, of course. 

Chairman ISSA. By now I’m hoping they have it after that report. 
The gentlelady from the high-tech capital north of California, Ms. 

Lofgren. 
Ms. LOFGREN. And home of the future Patent Office. 
Chairman ISSA. Yes, I’m well aware of your winning out over San 

Diego due to some unfair competition at the time. 
Ms. LOFGREN. Thank you, Mr. Chairman. 
I just want to make a quick correction. Mr. Marino mentioned 

that there was money from the taxpayers, and in fact, there is no 
taxpayer money here. It is all fees. It doesn’t mean that there is 
a problem, it’s okay. It isn’t okay. But who is, if there was a loss, 
it was the patent applicants who lost. It was their money. And they 
are not happy. 
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And I hear from a lot of patent applicants in Silicon Valley want 
to make sure the system is working well, and are not happy about 
the built up delay time and this news was frustrating. So I just 
wanted to pass that on to you, Commissioner. 

Mr. Zinser, I wanted to address some issues of concern to you. 
Now, Inspector Generals and their offices are normally just beacons 
for whistleblowers, and the IG system, I think, has a problem when 
whistleblowers don’t trust them, or even feel threatened by them. 
And I think you have had a very troubled relationship with whis-
tleblowers that I think is of concern. 

In 1996 when you were the Deputy Assistant IG for investiga-
tions in the Department of Transportation, the Office of Special 
Counsel found that you personally retaliated against a whistle-
blower in your office named John Deans. They determined that you 
retaliated against Mr. Deans because ‘‘he discovered violations and 
politically embarrassing information about high-level government 
officials and community leaders,’’ related to the potential diversion 
of Federal funds. And the OSC described your behavior as draco-
nian in nature and motivated by animus. 

OSC also determined that every allegation you made against Mr. 
Deans when you proposed that he be fired was unsupportable, and 
in fact, a settlement was reached that reinstated Mr. Deans, paid 
him 11 months of backpay and benefits, paid his attorneys’ fees, al-
lowed him to move back to his Denver office and away from you 
until retirement, and removed any allegations about him from his 
personnel file because they were completely false. 

Now, as disturbing as that was, I don’t think it’s an isolated case. 
Last year two of your closest and most senior members in Com-
merce Office of the Inspector General were found by the OSC to 
have retaliated against whistleblowers in your office, although they 
found no ‘‘documentary evidence’’ that you were directly involved. 
This year, however, the Committee on Science, Space, and Tech-
nology has been engaged in a bipartisan investigation of your office 
involving allegations that you personally, and your newly ap-
pointed Deputy IG have been attempting to identify and retaliate 
against employees in your office that you believe have been cooper-
ating with the congressional investigators and OSC. 

Now, I want to raise this relative to the PTO office, because your 
office conducted an audit in February of 2012 on the PTO’s 
telework program, and your audit found ‘‘USPTO’s policies for 
managing PHP comply with applicable telework laws and provide 
reasonable controls and assurances that the program operates ef-
fectively and efficiently.’’ And it concluded that ‘‘USPTO has ade-
quate controls over patent-holding programs in key areas.’’ 

Now, the report found that telework examiners were actually 
more productive than other examiners at headquarters, and that 
the PTO had saved millions of dollars and unavoided costs as part 
of this program. 

Now, it is my understanding that at the same time your office 
was issuing this report, you were receiving complaints from whis-
tleblowers that the program was rife with abuse and potential 
fraud, and that rather than investigating those issues raised to you 
by whistleblowers, that you actually sent those allegations that 
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could, in fact, be even criminal conduct, back to the agency itself 
to investigate. 

And so I have a concern. I wonder how the audit staff, number 
one, could have been so far off the mark when they issued their 
February 2012 report, and how far from the ordinary practice is it 
for whistleblower allegations that might even constitute crimes to 
be sent back to the agency itself to investigate rather than the IG’s 
office. 

Also, how can you in your office continue to function effectively 
when you have such a blemished history in your treatment of whis-
tleblowers? And how can we trust that you will stop what appears 
to be a 20-year pattern of retaliation against whistleblowers. 

And finally, I am concerned and would like to know why you did 
not disclose the John Deans case of retaliation to the Senate during 
your confirmation hearing to become Commerce Inspector General? 

Mr. ZINSER. Well, there’s a lot there, Ms. Lofgren, so let me just 
take your last. 

Chairman ISSA. Take your time, and go through them. We will 
be patient. 

Mr. ZINSER. Okay. With respect to my confirmation hearing, the 
John Deans matter occurred many years earlier, and that matter 
did not come to my mind when I was going through my confirma-
tion process. It never came up in the FBI investigation. I did not 
consider myself, at the time anyway, a subject of an OSC investiga-
tion. And Mr. Deans’ matter was a very complex situation, whereby 
Mr. Deans himself had allegations against him made by the United 
States attorney in Colorado that had come under investigation and, 
yes, we did settle that matter. And both sides of the story have not 
come out on that case. 

With respect to whistleblowers, I think our office has no problem 
receiving and investigating whistleblower complaints. In fact, I 
think one of the problems that exists at the Department of Com-
merce, is that the management at the Department of Commerce 
has not taken ownership of the problems that are reported over our 
hotline. We have been working with management for several years 
now since I have been the Inspector General for the management 
to take ownership of their problems. 

The specific whistleblower allegations that came in about the 
telework program were not exclusive to the telework program. It 
was about how the management treated allegations of time and at-
tendance abuse. And none of those made specific allegations 
against specific individuals that would warrant us opening up a 
criminal investigation. They were basically rants against the man-
agement and in our view, the management needed to hear them, 
and needed to address them promptly. And that’s why we sent 
them to the management. 

Now we are doing additional follow-up investigations and if the 
investigations lead us to where we need to refer things for prosecu-
tion, we will do that. 

Ms. LOFGREN. Mr. Chairman, I realize my time is expired, and 
I did have a long set of questions. 

Chairman ISSA. If there’s any that were unanswered, you can do 
a quick followup. 
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Ms. LOFGREN. I will, but actually what I might do since there are 
other Members waiting, is to take the opportunity to followup after 
this hearing to actually inspect the allegations and whistleblower 
complaints that Mr. Zinser has referenced. 

Chairman ISSA. And I would look forward to doing that with you. 
Ms. LOFGREN. That would be wonderful. Thank you, and I yield 

back. 
Chairman ISSA. We now go to the gentleman from Georgia for 5 

minutes. 
Mr. COLLINS. Thank you, Mr. Chairman, I appreciate it. 
This is, again, very frustrating. You know, coming out and com-

ing back to this oversight, not only with both Committees, which 
I serve on Oversight and Judiciary, and also as one who is a very 
strong advocate of creators and patents and this whole issue. 

Commissioner, one of the issues that I have, I have been a strong 
advocate of ending the PTO fee diversion and cosponsored legisla-
tion with my colleagues on Judiciary to end this, and I have de-
fended the integrity and efficiency and the management of PTO. 

To say that I’m disappointed at this point, is beyond the pale. It 
is hard enough when you prioritize and try and help others under-
stand the prioritization from what I feel like are valuable protec-
tions, constitutional protections and statutory protections that are 
found, and then when we are trying to actually get more help to 
do that, to find that these are going wrong, is not something that 
I personally can tolerate. If you can’t act really as a good steward 
of the resources the agency have given you, why should I as a 
Member of Congress consider giving additional funds or trying to 
end something that is wrong if at this point you can’t better utilize 
what have you got? 

Commissioner, Ms. Focarino? 
Ms. FOCARINO. Thank you for the question, Congressman. I want 

to reiterate, we take these allegations very seriously. We acted im-
mediately, as soon as we got the first whistleblower complaint. We 
do take our management responsibility seriously. It is a large and 
complex agency that we are managing, and growing, and it’s chal-
lenging. But we are very serious about addressing these allegations 
and the isolated cases of abuse. 

Mr. COLLINS. Okay, and, again, I think the biggest disconnect, 
and I have been up here really 2 years now, the biggest disconnect 
I have found is, and many times outside the Beltway, there is a 
difference in correcting a problem than inside the Beltway. 

And inside the Beltway is, well, let’s study it, work at it, look at 
it, think about it. Maybe there are be some Members of Congress 
who will forget about it. Maybe we will have another hearing and 
then get to it. 

In other parts of the world that’s not the way it is done, because 
this is not, to me it has been sort of a longer term problem. 

Commissioner or the Inspector General either one, you are famil-
iar with the term end-loading, correct? 

Mr. ZINSER. Yes, sir. 
Mr. COLLINS. Okay, you are, Commissioner? 
Ms. FOCARINO. Yes, I am. 
Mr. COLLINS. Okay, go ahead and put the slide up here because 

this is a concern that I have in the report that was issued. The 32- 
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page report basically talked about the directors and supervisors be-
lieve that end-loading would compromise quality of work. 

What you are seeing here is analysis of data showing end-loading 
by patent examiners suspected of cheating on time and attendance. 
And as you can see at the end of each quarter, going back to this 
first quarter of 2012 that there is a direct pattern of end-loading 
here. 

So I have a question, and we talk about finding out stuff, this 
has been going on for several years. What is the process for end- 
load monitoring? What was being done to look at this, and why 
would this not have at least cast a red flag? Either one of you? 

Ms. FOCARINO. I will be happy to start answering the question, 
Congressman. End-loading in and of itself, is not necessarily a 
problem. 

Mr. COLLINS. Well, hold on a second. But in your 32-page report 
you found 71 percent of supervisors interviewed, and 90 percent of 
the 25 directors interviewed believed that end-loading could com-
promise the quality of an examiner’s work. 

Ms. FOCARINO. And we are concerned that supervisors believe 
that, and we have mechanisms in place for when that type of out-
put occurs that the supervisor is compelled to do an enhanced qual-
ity review on the work product. But as I said before, end-loading 
in and of itself, is not necessarily a problem. Some examiners do 
their work in parallel. They do searches together for similar appli-
cations, and their end process, and then they submit them for cred-
it in one bulk piece. 

Mr. COLLINS. Well, look I think anybody in this room who has 
ever had a college class, or even a high school class, or even just 
an online class, yeah, you wait until the end, but that is not the 
best way to do work. 

Ms. FOCARINO. Right. 
Mr. COLLINS. And especially when you are dealing with some-

thing. And let’s take it out of here for just a second. We get to the 
patent, we get into the court cases, we get into defending these pat-
ents, and we have got a lot of other patent troll legislation and ev-
erything else, if we can’t depend on the right work getting done in 
the Patent Office to start with, and it not being monitored for 2 
years on end-loading, which is, okay some is okay, but this is a pat-
tern here. If you look at this, it is a direct pattern at the end of 
every quarter. It is not a once-off thing. I think this is the concern 
that I’m having. 

So in my little bit of time left here, because if you cannot under-
stand the frustration in my voice, I am very frustrated at this be-
cause as someone who defends creators and wants this to be taken 
care of, and our business to be a model, to not be able to look at 
this is a problem. So I’m going to flip it. I don’t want to hear what 
the PTO, you think you should do. I want you to hear—what do 
you think we should do? What should Congress do when we see 
this kind of abuse happen? What, especially for those of us who 
have defended the office, and also defend the fee ending, diversion, 
what do you tell us? What should I do now? 

Ms. FOCARINO. Well, I want to say that I would like to tell you 
what we are doing to address the problem. And I would like to 
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preface this by saying when I was an examiner in 1977, end-load-
ing existed. 

Mr. COLLINS. Nobody has denied—ma’am, nobody has denied 
end-loading existed. What we are having a problem with is super-
vision here. 

Ms. FOCARINO. Right. 
Mr. COLLINS. This is a pattern the of letting it go without seem-

ingly anyone taking the time to say we have a problem. 
Ms. FOCARINO. Yes, sir. We have a quality check in place and we 

have recently, we piloted a program in a technology center with 
1,000 patent examiners to specifically address this issue. It began 
in December of 2013. It was very successful. It reduced this type 
of behavior significantly. And now we have implemented that pro-
gram across the entire corps of 8,500 patent examiners. And we 
hope to see significant improvements. 

So we are very concerned about it. We are focused on it and my 
point was, that in and of itself, is not necessarily a problem. But 
it can be. And when it is, we address it. 

Mr. COLLINS. Well, I think telework can be a good thing. I 
worked on the State level, worked on it here. However, what does 
disturb me is basically what you said when the actual report of 
your supervisors and your directors said it could be a problem. You 
just said it is not necessarily a problem and that basically you were 
upset with your supervisors for saying this. 

That is a disturbing—that right there to me is saying there is a 
disconnect maybe from the top level to the supervisor and director 
level saying, maybe we are not sure what we should be looking for. 
I’m going to be following up with followup questions for the record 
in writing on this, but please understand, this end-loading issue 
and other issues here for those of us who want to defend this office 
is not acceptable, and frankly, your answers left me lacking a great 
deal. 

Mr. Chairman, I yield back. 
Chairman ISSA. Thank you. 
Just for the record since you are answering, as I understand it 

the supervisors, if you dump or end-load, you dump 16 patents, 
they only have a matter of hours to respond because they have a 
timetable. So spiking also denies proper supervision, doesn’t it? 

Ms. FOCARINO. It certainly makes it challenging to review large 
volumes of work in a short period of time, so what we typically do 
is add additional resources. We have quality assurance specialists 
that look at the work to assist our supervisors when these situa-
tions occur. 

Mr. COLLINS. Mr. Chairman, could you yield to that? I mean, 
that—— 

Chairman ISSA. I would ask unanimous consent that the gen-
tleman have one more minute. 

Mr. COLLINS. Just very quick. 
So basically what we have done to save money and to save proc-

ess because end-loading was not properly supervised, we have had 
to expend extra resources to deal with the end-load dumping that 
occurs to make sure that these were done right. Is that what I just 
heard you say. 

Ms. FOCARINO. I didn’t say that, no. I said we have a quality—— 
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Mr. COLLINS. Exactly what did you say, ma’am? 
Ms. FOCARINO. I said we have quality assurance specialists that 

when this situation exists, they can assist our supervisors in the 
review process should they not have enough time to review a large 
volume of work. 

Mr. COLLINS. But if they were done at a proper time then they 
would not have to be as involved with so many at the end. This 
is absolutely—is going in a circle. 

Mr. Chairman, I appreciate the indulgence. Thank you. 
Chairman ISSA. I thank you. Mr. Smith and Ms. Kepplinger, you 

look at the effects of that kind of a spike and not enough time for 
the supervisors to look at it, don’t you? You want to weigh in on 
what that might do to the patent quality from your experience? 

Mr. SMITH. I do have some views here. And I think that’s one of 
the basic problems as a patent practitioner that we run into. I 
think it’s part of this count culture that I think is the biggest cul-
tural change that we need to make in the system where patent ex-
aminers are not of the mind-set that they are being paid to do 
piecework; that there is a continuous consideration of the case until 
it’s ultimately determined to be patentable or not. 

The phenomenon known as count Monday, I think is a recipe for 
disaster. One quick anecdote. A few years ago there was a patent 
that issued element array, one of the elements specifically said in 
the patent claim that operated at a speed bigger than the speed of 
light, which would certainly raise eyebrows of most physicists. 

And when I asked the manager in charge of that unit, how could 
that possibly have been passed through, and he just shrugged his 
shoulders and said, it came in on count Monday, and the SPE had 
50 cases to review. 

So I think, again, the take-home lesson is not so much about 
telework as it is that the underlying management systems need to 
be reformed. 

Chairman ISSA. Thank you. 
If you have any other comments—— 
Ms. KEPPLINGER. Yes, as I indicated, if an examiner does a very 

large proportion of the work at the end, it does in my mind, raise 
quality issues. What you have to consider is how much is being 
done, and what the circumstances are because sometimes it does 
not equate to a quality issue. 

One thing I would observe about the spikes, it’s true that you see 
those spikes which represent to some extent some undesirable end- 
loading. Some of it actually also is a portion of the work that’s sent 
in by us, the practitioners, which also reflect a cyclic pattern which 
we had uncovered when I was at the Patent Office. That during a 
week, the work comes in to peak on Fridays, so the examiners are 
tasked with doing the work based on those timeframes, too, so it 
is sort of like, to some extent, a viscous cycle. 

Chairman ISSA. Mr. Smith. 
Mr. SMITH. Yes. I think that, with the end-loading problem, if my 

suggestion about changing the time accounting system—these are 
systems that law firms use all the time. 

When I am doing a prosecution matter, I put down our internal 
client matter and then how many hours I worked on it that day 
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and then, for those, a slight narrative as to what exactly I did for 
the client. 

On a litigation matter, when you enter the matter number, there 
is another menu that pops up with 20 activities, appeal work, cli-
ent counseling, depositions, all of these discrete tasks. 

And there is also software that law firms use at the end of the 
day—it is called time management software—where you get a re-
port based upon your computer usage, your telephone usage as to 
what activities you actually use. 

And I think that, if that software was in place, it would be inter-
esting to see, if a patent examiner did 80 or 90 percent of their pro-
ductivity at the end of the quarter, how was their time spent in the 
first month of the quarter. And that can only be tracked by applica-
tion and task. 

Chairman ISSA. Thank you. 
The gentlelady from Texas, Ms. Sheila Jackson Lee. 
Ms. JACKSON LEE. Thank you very much, Mr. Chairman. 
Let me just build on the last comment of Mr. Smith because, 

Commissioner, I think all of us want productivity. We in the Judi-
ciary Committee overhauled patent law to ensure resources and 
certainly productivity. 

I think the number was eight, and that may be incorrect. But 
how quickly can you implement the recommendations that the 
Commission has put forward to cure some of these concerns that 
are legitimate in terms of some documented ones, but also we rec-
ognize that there are very good hard-working employees at the Pat-
ent Office? How quickly can you move forward? 

Ms. FOCARINO. Congressman, are you referring to the eight rec-
ommendations—— 

Ms. JACKSON LEE. Yes. 
Ms. FOCARINO [continuing]. In the July 2013 report? 
We have actually implemented all of those recommendations. 
Ms. JACKSON LEE. So all of those are now implemented? 
Ms. FOCARINO. Yes. 
Ms. JACKSON LEE. And you heard Mr. Smith, this anchoring of 

heavy work at the beginning and nothing at the front end. 
How do you respond to that? 
Ms. FOCARINO. Well, one of the initiatives, one of the pilots, that 

I described that was very successful in an area with 1,000 patent 
examiners that was in place for a year has been implemented 
across the whole entire patent core of 8,500 examiners. And we be-
lieve that this end-loading behavior that has existed for quite some 
time will indeed decrease. 

Ms. JACKSON LEE. And do you have your own internal mecha-
nism for assessing whether or not these changes are successful—— 

Ms. FOCARINO. We do. 
Ms. JACKSON LEE [continuing]. Such as not—not heavy loading 

at the end and nothing in the beginning of the month? 
Ms. FOCARINO. Yes. The examiner’s output is tracked on a daily 

and biweekly basis. 
Ms. JACKSON LEE. And will you be able to provide those peri-

odical reports to the Congress? 
Ms. FOCARINO. Yes. 
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Ms. JACKSON LEE. If we were to individually ask or the Com-
mittee was to ask, would you provide those reports—— 

Ms. FOCARINO. Yes, we can. Absolutely. 
Ms. JACKSON LEE [continuing]. To both the Judiciary and the 

Oversight Committee? 
Ms. FOCARINO. Absolutely. We would be happy to. 
Ms. JACKSON LEE. Let me, first of all, indicate that we know this 

is about service to our genius that is there in America. I have al-
ways said that science, patents are the work of America. That is 
what makes America churn. 

Let me go to Mr. Zinser and just refer to some of your testimony. 
And I am going to go very quickly because I want to get the Presi-
dent of the Professional Association quickly. And why don’t I just 
give you a question and then, hopefully, you will be able to answer 
it. 

And I think you made a very good point about productivity, and 
I would like to you comment on productivity. I am going to go to 
Mr. Zinser first. 

In what you have seen in the movement of applications through 
the members of your association, what have you seen in produc-
tivity? So I hope you will be prepared to answer that. 

But, Mr. Zinser, let me indicate that, in your testimony, you said 
that managers at PTO were aware that many paralegals had insuf-
ficient work assigned to them over a 4-year period. Is that right? 

Mr. ZINSER. Yes, Congresswoman. 
Ms. JACKSON LEE. And the 2013 report from your office stated 

that you first received these allegations from employees who 
worked for the Patent Trial and Appeal Board. And let me say that 
I applaud whistleblowers. This is not a criticism of them. 

But is that where the report came from? The 2013 report from 
your office stated—— 

Mr. ZINSER. Yes. 
Ms. JACKSON LEE [continuing]. That you first received it from 

the employees. 
Mr. ZINSER. Yes. 
Ms. JACKSON LEE. You then turned the allegations over to the 

PTO to investigate. Is that correct? 
Mr. ZINSER. Yes. 
Ms. JACKSON LEE. All right. One of the allegations described in 

the 2013 Inspector General report was the practice by some para-
legals classifying their official work time with a cold call, other 
time while they were actually ‘‘doing nothing.’’ 

Commissioner, I am going back to you. What did PTO’s inves-
tigation find with regard to that specific allegation? 

Ms. FOCARINO. So the investigation found that the paralegals 
were—did not have enough work. They were hired at a time antici-
pating a staffing up of the judges in the Patent Trial and Appeal 
Board. That didn’t occur as swiftly as anticipated; so, the PTAB 
was left with a contingent of paralegals that, in fact, did not have 
enough work. 

So as soon as the OIG referred the four allegations, the Agency 
took immediate action. We brought in a third-party consultant. 
And we have new paralegal managers now. We have a new struc-
ture in place. We have a new senior executive that oversees these 
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paralegals. We have an enhanced workflow model. We have 
changed the performance appraisal plan of the paralegals. So we 
have made significant changes to address that situation. 

Ms. JACKSON LEE. Let me just say that Mr. Zinser went on with 
his testimony to find that the paralegals were basically getting 
paid not to work, despite a growing backlog of appeals. 

My question to you, Commissioner: Could these paralegals—now, 
you have made some changes—have been working to reduce that 
backlog or were other factors at play? Were your paralegals, in 
spite of some inconsistencies, driven or directed or supervised to-
ward reducing the backlog? 

Ms. FOCARINO. They were, but they were underutilized, frankly. 
Ms. JACKSON LEE. And so now you have corrected that? 
Ms. FOCARINO. Yes, we have. 
Ms. JACKSON LEE. And do you have an answer as to why it may 

have taken so long to do that? 
Ms. FOCARINO. Well, I think the allegations came to our atten-

tion in 2013. So as soon as they came to our attention, we imme-
diately brought in a third party. We began our own investigation, 
and we implemented significant structural changes to address 
these issues so that they do not happen again. 

Ms. JACKSON LEE. The Inspector General indicated that some of 
them received bonuses in spite of this work record. And so the 
question would come for the American public to know: Why did 
they receive bonuses despite not completing what is suggested, suf-
ficient work? 

Ms. FOCARINO. I believe our report that was given in September 
to the Inspector General covers that. And my understanding is that 
they did get bonuses. And our Office of General Counsel—— 

Ms. JACKSON LEE. They did—I didn’t hear you. 
Ms. FOCARINO. That they did get bonuses. 
And our Office of General Counsel has rendered a legal opinion 

that the IG received. 
Ms. JACKSON LEE. So you responded back to the IG? 
Ms. FOCARINO. Yes. Yes, we did. 
Ms. JACKSON LEE. Well, let me conclude on this. 
And if the Chairman would continue to indulge me as I try to 

finish this line of questioning, I would appreciate it. 
We all have come to realize it is unacceptable to have any em-

ployees sitting around doing nothing while they are getting paid. 
Commissioner, were the managers responsible for the employees 

who were being paid for insufficient work held accountable for al-
lowing it to happen? And what are you doing now to ensure that 
it does not happen? 

Ms. FOCARINO. Right. Thank you for that question. 
So the managers were held accountable. They are no longer in 

their management positions in the Patent Trial and Appeal Board. 
And we have totally revamped the management structure, the 
oversight of the management structure, their performance plans, 
and their workflow model. 

Ms. JACKSON LEE. Mr. Budens, I know that you are proud of 
your associates, members of your organization. You probably see 
them working hard every day. You obviously come out of that at-
mosphere and that work to come to be President. 
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How do you answer the question of your members producing, 
lowering those application numbers, responding? 

Because when we were doing the patent law here in Judiciary 
Committee, everyone said almost to a one, ‘‘We are concerned about 
those who are seeking a fair assessment of their request because 
that is what makes America great.’’ 

How do you respond to productivity that has occurred in the 
backdrop of some of these problems? 

Mr. BUDENS. Thank you, ma’am. 
We are seeing a continuing increase in the productivity of the 

workforce of the Agency, and that is particularly because we have 
been able to, first of all, expand the workforce, get more boots on 
the ground, if you will, but also because we are retaining the peo-
ple. 

Somebody mentioned about telework being a recruitment issue. 
It is not just a recruitment issue. It is a retention issue. 

As we retain examiners and they move up through the grade lev-
els and get promoted, in addition to that, they get increased pro-
ductivity goals attached to them. 

So if we can hire an employee and keep him or her as an exam-
iner, their productivity just naturally increases. That means the 
productivity of the Agency naturally increases. And that is what we 
are seeing now. 

We have gotten through a big hiring load through the last half 
of the 2000’s, and now we are seeing those examiners start reach-
ing the point where they are going through the program, becoming 
primary examiners. They are able to work independently. A junior 
examiner won’t need me looking over their shoulder, stuff like that. 

So the productivity is going up, and that is reflected in the abil-
ity that we are having to move that backlog down; both the backlog 
of unexamined applications and the backlog of RCEs. 

One thing I would say about the backlog, though—and I hope ev-
erybody will understand—is that the backlog can’t go to zero. The 
backlog represents the work we do. 

And with a workforce of 8,300 or 8,400 examiners, we are going 
to have a backlog of cases. Four hundred thousand cases, for exam-
ple, it may be a year’s worth of work to keep people going. 

So what we are looking at is getting some productivity increased, 
we are getting the pendency of actions downs toward the goal of 
the 10 months’ pendency. And that means the cases are getting out 
the door. 

Just like this past year, 300,000 patents are being issued. That 
is stimulating innovation. That is doing the job that I think we are 
supposed to be doing. And I think our workforce is doing that as 
a whole. 

I can’t deny that we have—you know, there will be an occasional 
person that we are going to have to deal with. But the Agency is 
very effective at dealing with it, and we work with the Agency to 
change programs when they need it. We do an iterative process. 
We come back and we keep talking with each other and working 
each other. 

Chairman ISSA. Mr. Budens, I think we got it. 
Mr. BUDENS. Thank you. 
Chairman ISSA. Mr.—— 
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Ms. JACKSON LEE. Thank you for your indulgence. 
Chairman ISSA. Yeah. We are 5 minutes past. 
Mr. Zinser, you look like you had something you had to say. 
Ms. JACKSON LEE. Thank you, Chairman. 
Chairman ISSA. Did you have something in response? 
Mr. ZINSER. No, sir. 
Chairman ISSA. Okay. In that case, it is my pleasure—you are 

very welcome. 
It is my pleasure to go to the gentleman from Virginia, Mr. 

Connolly. 
Mr. CONNOLLY. Thank you, Mr. Chairman. Welcome to our 

panel. 
Commissioner Focarino, Mr. Budens has made a point in his tes-

timony that you can’t have the most productive year in your 224- 
year history, last year, and be rife with waste, fraud, and abuse, 
cheating, lying, and time card fraud. It is either one or it is the 
other. I mean, the one seems to suggest that you can’t have the 
other. 

Would you comment. 
Ms. FOCARINO. Excuse me? Could you repeat the end of the ques-

tion, Congressman? Would—— 
Mr. ZINSER. I think he said, ‘‘Would you comment.’’ 
Ms. FOCARINO. Oh. Would I comment. 
Mr. CONNOLLY. Well, I am asking—— 
Ms. FOCARINO. Okay. 
Mr. CONNOLLY. The end of the question was, ‘‘Would you com-

ment.’’ 
Ms. FOCARINO. I’m sorry. I thought you said ‘‘would you counter.’’ 
Mr. CONNOLLY. No. I’m sorry. 
Ms. FOCARINO. Comment. 
Mr. CONNOLLY. Would you comment—— 
Ms. FOCARINO. Yes. 
Mr. CONNOLLY [continuing]. On his point that—wait a minute. 
Looking at the fact we had the most—not one of the most, the 

most—productive year in 224 years—— 
Ms. FOCARINO. Yes. 
Mr. CONNOLLY [continuing]. Of the history—— 
Ms. FOCARINO. Right. 
Mr. CONNOLLY [continuing]. That would suggest, at—at worst, 

what has been written about and commented about and what we 
are certainly looking at in this hearing is contained. In fact, it has 
not somehow tainted the entire mission or productivity of the Agen-
cy. 

Ms. FOCARINO. Yes. Thank you for that question. 
I agree. We have very objective performance measures. All of our 

performance measures, whether it is productivity, quality or timeli-
ness, are trending in a very positive direction. 

We had a historic year. We have granted more patents than in 
any year. We examined more applications than in any year. And 
that does not occur when there is systemic use. But we did find iso-
lated abuse, and we addressed those cases. And we will continued 
to that. 

Mr. CONNOLLY. You have just said it, but I am going to ask you 
one more time for the record. 
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Would you say that the incidents of abuse you have uncovered 
represent a culture of fraud? 

Ms. FOCARINO. No. I don’t think they do represent a culture of 
fraud. 

Mr. CONNOLLY. The article that has been cited, actually, I believe 
uses that phrase, ‘‘a culture of fraud.’’ 

Ms. FOCARINO. No. I have to say that the vast, vast majority of 
the men and women working at the Patent and Trademark Office 
are honest, hard-working examiners that are, in fact, willing to put 
in more than what is required to do the job. 

Mr. CONNOLLY. Mr. Zinser, would you agree with the character-
ization of ‘‘a culture of fraud?’’ 

Mr. ZINSER. No, Mr. Connolly. What I testified to was that the 
problem at PTO had not reached the level of a systemic problem. 

Mr. CONNOLLY. Well, no. Wait a minute, Mr. Zinser. English is 
my native tongue, too. When you say has not yet reached the level, 
that implies that we are certainly barreling that way. 

Now, I want to give you an opportunity to be accurate and very 
precise. It is one thing to call it an isolated set of examples that 
does not characterize the culture, let alone rise to a culture of 
fraud, or there is a trendline here that is so alarming that, al-
though we haven’t yet reached that, that seems to be where we are 
headed. 

Which is it you mean? 
Mr. ZINSER. What I am basing my comments on are the results 

of the interviews that the investigators completed, which cited nu-
merous supervisors and managers raising concerns about the lack 
of tools they have or the lack of tools they are allowed to use to 
look into some of these suspected cases of time and abuse. 

And I think that, if PTO takes steps to address those concerns— 
and I did correspond with Acting Director Lee to listen to the su-
pervisors—if they take steps to address those concerns, I don’t 
think it will become a systemic problem. 

If they do not and they don’t put fixes in place, I think you could 
have a much bigger problem, yes, sir. But I don’t think we are bar-
reling toward it. I think that this investigation that was done came 
at a good time to have PTO address the issue. 

Mr. CONNOLLY. Mr. Budens, I would like to give you the oppor-
tunity to comment on this. 

Mr. BUDENS. I have no interest at all in trying to further the 
thought that this is some kind of systemic problem. I do not believe 
it is a systemic problem. I believe there are isolated instances that 
occur and, when they occur, we deal with them. 

I wanted to make one point from way earlier today that goes 
along with that, as far as time sheets and stuff. We have no agree-
ments, Mr. Issa, that can control who gets access to the time 
records. That is totally in the control of the Commissioner. 

What we have are a whole lot of professional people, all of them 
with college educations, engineering and science degrees. We didn’t 
get where we are by being idiots or gaming systems or anything 
else. 

We are a bunch of hard-working, honest people who believe in 
the system, and that is why it is not systemic. And I don’t believe 
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it will be systemic because it is just not the nature of the people 
we hire. 

Mr. CONNOLLY. Let me ask just one final question, Mr. Chair-
man, if I may. 

Chairman ISSA. I am not worried about the length of your ques-
tion as much as I am concerned about the length of the answers. 

Mr. CONNOLLY. Right. Thank you. 
Much has been commented about the original draft report and 

the sort of revised report. We went from a 32-page report to a 16- 
page report. 

Commissioner, why was there a revised draft report? 
And, Mr. Zinser, I am going to ask you a follow-up. 
Ms. FOCARINO. Okay. Well, the initial draft report was just that. 

It was a very preliminary draft, is my understanding, and it went 
through several iterative processes and it resulted in a final report. 

As I said, all of the 81 interview summaries were attached in 
that final report and much of the information, it is my under-
standing, that was in that 32-page report was included in appen-
dices in that 16-page report. 

So it was reworked. It was refined. It was comprehensive. We be-
lieve it was accurate. And we also know that we provided all of the 
data in the interview summaries to the Inspector General. 

Mr. CONNOLLY. But according to The Washington Post story, the 
original report used that phrase ‘‘a culture of fraud.’’ 

And the final report translates into, ‘‘The investigation has not 
found objective evidence of time and attendance abuse or the extent 
of any abuse.’’ 

Well, those are two pretty different thoughts. 
Ms. FOCARINO. So the answers in some of the interview sum-

maries were very negative. Again, they were included in the final 
report. 

And we actually were very transparent in that final report about 
issues which the Agency could not reach a conclusion, and we iden-
tified those areas of concern. 

But I want to be clear that any of the statements in those 81 
interviews troubled us to the point where we immediately started 
taking action. 

Mr. CONNOLLY. Mr. Zinser, did your office comment upon the dif-
ferences between the draft report and the final report? 

Mr. ZINSER. Not until this testimony where we do highlight some 
differences between the two reports. 

Mr. CONNOLLY. And did your office communicate to management 
at PTO or the Commissioner any concern you had with respect to 
the two iterations? 

Mr. ZINSER. No, sir. The source of the 32-page report, the indi-
vidual or individuals who provided that to us, did not want their 
identities disclosed. 

They wanted to remain confidential and did express concerns 
about PTO learning that the IG’s office had a 32-page report. So 
we did not disclose that to PTO. 

Mr. CONNOLLY. Well, that is interesting. 
You have been criticized personally for your treatment of whistle-

blowers, but it sounds to me like what you just told us is you have 
relied on some whistleblowers. 
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Mr. ZINSER. We rely heavily on whistleblowers. 
Mr. CONNOLLY. Thank you. 
Thank you, Mr. Chairman. 
Chairman ISSA. I thank you. 
And before I go to Mr. Cartwright, I just want to quickly ask 

unanimous consent that the investigative report numbered 13- 
1077, dated July 28, 2014, be placed in the record.**** 

And, additionally, Ms. Focarino—I am having a terrible time. I 
apologize. 

Ms. FOCARINO. ‘‘Focarino.’’ 
Chairman ISSA. ‘‘Focarino.’’ 
Would you commit to include in a timely fashion the NAPA one 

so we can also put that in the record?***** 
Ms. FOCARINO. Yes, sir. 
Chairman ISSA. Thank you. 
Mr. Cartwright. 
Mr. CARTWRIGHT. Thank you, Mr. Chairman. 
Mr. Zinser, you are the Inspector General charged with over-

seeing the Patent and Trademark Office. 
Am I correct in that? 
Mr. ZINSER. Yes, sir. 
Mr. CARTWRIGHT. And we here on the Oversight and Government 

Reform panel talk to Inspectors General quite a bit because it is 
part of our task to make sure waste, fraud, and abuse stay out of 
the workings of the Government and, also, to make sure that the 
Inspectors General are doing their job and are getting complete co-
operation from the agencies that they are investigating. 

There were some comments made earlier today by members of 
the panel that suggested that the Patent and Trademark Office, 
the PTO, was less than completely cooperative with your office. 

And my question to you, categorically, is: Has the PTO cooper-
ated with all of your investigations? 

Mr. ZINSER. I believe they have, sir. Yes. 
Mr. CARTWRIGHT. Okay. And, now, we did get a chart flashed up 

on the screen, and these old, tired eyes couldn’t quite make out the 
labels on the chart. 

This is for you, Mr. Budens. Am I saying your name right? 
Mr. BUDENS. ‘‘Budens.’’ 
Mr. CARTWRIGHT. ‘‘Budens.’’ Thank you. 
Mr. BUDENS. As a union president, I am used to be calling many 

things. 
Mr. CARTWRIGHT. Just don’t call you late for dinner. Right? Yeah. 

Me, too. 
Well, Mr. Budens, are you familiar with that chart enough to 

comment on what the x- and y-axes were? 
Mr. BUDENS. I am not familiar enough with it to tell you exactly 

what the axes were. I am presuming that one axis was time peri-
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ods, probably measured in quarters. And the other axis was prob-
ably the amount of work—— 

Mr. CARTWRIGHT. Units of work. Right? 
Mr. BUDENS [continuing]. Committed something. 
Mr. CARTWRIGHT. Right. Okay. 
And, of course, unfortunately, my colleague from Georgia is not 

here. That is the way I read it, too, was y-axis would be units of 
works, perhaps applications reviewed, and the x-axis would be 
time. 

And it looked like the whole idea was that there was a big spik-
ing of work done at the end of reporting periods, whether they were 
quarters or months or whatever it was, and we called this end- 
loading. 

And my question for you, Mr. Budens, is: To your understanding, 
is end-loading, getting your work done close to the end of the pe-
riod—is that misconduct? 

Mr. BUDENS. Not necessarily. I mean, the issue would be not 
misconduct. The issue would be totally in a performance realm. It 
is not misconduct because you have to understand different people 
work in different ways and they have different working habits. 

And much of the work that we do, as examiners, that contributes 
to the examination process does not have work credits, per se, that 
show up on our production reports, the so-called spikes. Only cer-
tain actions that we do, as examiners, get counted as work credit 
that would show up on a production report. 

An examiner can be spending many hours during the course of 
that quarter doing searches on the applications, ordering up prior 
art references and stuff, reading all that material and figuring out 
which is relevant to the patent application at hand and which 
aren’t. 

So when they are done with all of that, then all of a sudden they 
start cranking out the office actions that actually get turned in and 
count as work credit. 

Mr. CARTWRIGHT. Well, thank you for that, Mr. Budens. 
And the same question to you, Commissioner Focarino: Is it mis-

conduct to get your work done in that fashion? 
Ms. FOCARINO. There is a situation where it could be misconduct, 

and that would be when the work submitted is incomplete work. 
Mr. CARTWRIGHT. Okay. 
Ms. FOCARINO. And we would take action against that. 
Mr. CARTWRIGHT. Okay. Leaving things go so far to the last 

minute that you can’t get it done properly? 
Ms. FOCARINO. Yes, sir. 
Mr. CARTWRIGHT. Well, certainly that makes sense. 
That chart seemed to make it all very simple, didn’t it? And that 

is the question I have. 
Is it as simple as all of that, that people are waiting till the last 

minute to get their work done, or is it more complex than that, 
Commissioner? 

Ms. FOCARINO. It is more complex than that. 
Some people are doing, as I said, multiple searches at one time. 

So they wouldn’t submit applications for credit perhaps until to-
ward the end of that performance period or the end of that quarter. 
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Other examiners work serially. They start with one case. They 
finish one case. They get the credit. They move on to the next. 

So that is why we constantly look at the work, to make sure that 
we are not having a problem, that the quality is there. 

And, as I mentioned, the pilot that we began and have had really 
successful results, we have expanded it to the entire core. So we 
hope to see that behavior go down. 

It can be a bad habit, in some situations. It is procrastination. 
And, in others, as I said, it could be misconduct if the work is in-
complete. 

Mr. CARTWRIGHT. All right. Last question. 
This hearing is about teleworkers. And we had our colleague, 

Congressman Wolf, pretty much give his full-throated support for 
teleworking, supported by a lot of good reasons for it, including at-
tracting and retaining good workers and bright people. 

And, of course, we have had some anecdotal evidence and in-
stances of abuse of this. And you are going to get that, and we all 
understand that. 

My question for any of you on the panel: Do you think we ought 
to scrap the teleworking program at the PTO? Just go ahead and 
raise your hand if you think that is what we ought to do. 

Mr. Budens, we have a ‘‘yes’’ from you. And I think you better 
explain that. 

Mr. BUDENS. Only if you want to watch the backlog go sky-
rocketing back up again because of examiners walking out the door 
or not willing to be suddenly having to transport or move out to 
Alexandria to work from California. 

And, also, be prepared for us having to come back to you for a 
lot more money because we are going to have to get a lot more real 
estate. 

Mr. CARTWRIGHT. So that is a tongue-in-cheek yes from you, is 
it, Mr. Budens? 

Mr. BUDENS. Somewhat tongue in cheek, sir. Yes. 
Mr. CARTWRIGHT. Thank you. 
I yield back to the Chairman. 
Chairman ISSA. Okay. Just a couple of brief wrap-ups. 
Ms. Focarino, if I installed mouse-moving software so as to cause 

people to think I am working when I am not working, does that 
fall under tampering of PTO equipment? Would that be grounds for 
termination? 

Ms. FOCARINO. It falls under violation of the rules of the road be-
cause it is unauthorized hardware or software. It is an act of mis-
conduct, and that act of misconduct would be dealt with accord-
ingly. 

Chairman ISSA. Have you dismissed anyone for doing that? 
Ms. FOCARINO. We have disciplined examiners. 
Chairman ISSA. Dismissed, ma’am. 
Ms. FOCARINO. Sir, I don’t know. I would have to check on that. 
Chairman ISSA. Okay. 
Ms. FOCARINO. But I know specifically we have disciplined exam-

iners for doing that. 
Chairman ISSA. So they cheat the Government by deceiving and 

they get disciplined. 
What kind of discipline would it be? 
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Ms. FOCARINO. Well, there would be discipline ranging anywhere, 
perhaps, from reprimand, to suspension, to removal. 

Chairman ISSA. Anyone lose any pay that you know of? 
Ms. FOCARINO. I don’t know that for sure, but we can certainly 

look into that. 
Chairman ISSA. Mr. Zinser, do you know of any examples where 

people were terminated and/or lost pay for that type of conduct? 
And would you give us some other examples of conduct—I don’t 

need to know the names—but just misconduct you are currently 
looking into. 

Mr. ZINSER. Yes, sir. It looks like PTO handles about 70 time and 
attendance cases a year. 

Chairman ISSA. Now, of course, that is with 38 percent of the in-
dividuals saying they were denied the ability to check on time and 
attendance. So there could be a lot more if they were allowed to 
check every suspicious case. 

Mr. ZINSER. Yes. And the penalties for those cases do range from 
a counseling to removal. We have seen that in the data. One is 
a—— 

Chairman ISSA. You have seen some removals? 
Mr. ZINSER. Yes, sir. The concerning thing about the data about 

time and attendance cases that PTO has completed is that most, 
if not all, of them are cases involving employees who work on cam-
pus and not cases that involve teleworkers because of the difficulty 
in gathering evidence or making cases about them. 

Chairman ISSA. So if you are not going to work 8 hours, defi-
nitely don’t come to Alexandria. Be a teleworker. Right? 

Mr. ZINSER. It is much more difficult to determine whether or not 
employees are working their full 80 hours a pay period when they 
telework full-time. Yes, sir. 

Chairman ISSA. Mr. Budens, you talked about some figures on 
those 18 percent, 10 percent of all people terminated. I looked it 
up, and it was 2001. 

Do you have anything a little more current than a dozen years 
ago? 

Mr. BUDENS. I do not have—that was a NAPA report in 2005. 
Chairman ISSA. I mean, George W. Bush was still trying to fight 

to get confirmed. 
Mr. BUDENS. My guess is that we are still probably moving peo-

ple out the door at a regular pace because we see them come in 
to request help from the union. 

What I don’t know is how—— 
Chairman ISSA. But I am saying these are all union members. 

You probably would see every single one that finally gets deter-
mined to be dismissed. I mean, I can’t imagine someone getting 
fired and not having touch with you and you not knowing it. 

So, again, do you know of a year that was similar in number— 
similar or greater—during the intervening dozen years since 2001? 

Mr. BUDENS. Oh. I think the number of people we would see is 
slowly increasing. 

Chairman ISSA. No. But I meant the number terminated. 
Mr. BUDENS. What I don’t know is people are up for removal. 
Chairman ISSA. How many people were terminated last year 

that—that you know of? 



124 

Mr. BUDENS. I don’t know the—— 
Chairman ISSA. The year before? 
Mr. BUDENS.—I don’t know the exact numbers. 
Chairman ISSA. Okay. So you gave us—— 
Mr. BUDENS. And we would not necessarily—— 
Chairman ISSA. You gave us a fairly impressive number that was 

a dozen years ago. I would hope that you would follow up for the 
record. And perhaps the Agency itself could give us that for the 
record. 

I would like to know—— 
Ms. FOCARINO. Okay. 
Chairman ISSA [continuing]. Out of 8,500 people, with the kind 

of reports we have received, how many of them actually lost their 
jobs and how many lost some—some money if they didn’t lose their 
jobs? A reprimand doesn’t mean a whole lot if it doesn’t cost you 
anything. 

This has been a long and very fruitful hearing. I would only ask 
if there is something that we didn’t ask that you have a passion 
to tell us that we should know in a couple of minutes or less. I cer-
tainly think I want to make sure everyone has their chance. 

And I will start with Mr. Smith and go the other way because 
we did ask both of you, as career professionals and experts, a lot 
less. 

Mr. SMITH. Thank you, Mr. Chairman. 
I would have the parting thought—as was discussed many times 

today, the Patent Office is user-fee-funded. It is not taxpayer-fund-
ed. It is the people who benefit from the system that pay for it. 

So when we get these poorly prepared office actions that need 
extra time for us to try to correct, the patent-users are paying 
twice or three times. It is coming right out of their pocket again. 

And I would also point out to my good friends in the Patent Of-
fice they have to keep in mind that they have no competition. The 
United States Postal Service learned as they could not efficiently 
deliver letters and packages, people like FedEx and UPS came in 
and provided alternatives. 

We can’t go to an alternative Patent Office. So I think that the 
Patent Office needs to take a step back and objectively review all 
of their systems and work with the stakeholders that work with us 
where we can identify weaknesses from our perspective and work 
together in a collegial manner to better improve the patent system 
and prepare it for the next hundred years. 

Thank you. 
Chairman ISSA. Thank you. 
Ms. KEPPLINGER. From PPAC’s perspective, we have been work-

ing very much with the USPTO. And, in fact, in our annual re-
ports, you will find a number of similar recommendations to those 
that Mr. Smith has presented. 

And we believe that some of the things that we have suggested 
have been implemented. And we continue to press on issues such 
as the RCEs getting completed, different alternatives to final rejec-
tions. 

So there are a number of these issues that we continue—and, 
with respect to quality, complete first actions being done. So we 
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have been very active in trying to reform things where we see there 
may be issues. 

Chairman ISSA. Mr. Budens. 
Mr. BUDENS. Thank you to Mr. Chairman Issa and the Com-

mittee for an opportunity to address you and to help, hopefully, 
give you some ideas that what has been painted as a gigantic crisis 
at the PTO is not a gigantic crisis. 

There is some isolated instances. And where there are issues 
that need to be corrected, we work with the Agency to correct them. 

We have worked together in collaboration to try and solve prob-
lems whenever they have been found and, as we continue to go for-
ward, we will continue to work with the Agency to try and deal 
with issues before this office. Our goal is to make sure that the 
U.S. patent system stays the greatest patent system in the world. 

Thank you. 
Chairman ISSA. Thank you. 
Mr. Zinser. 
Mr. ZINSER. I would just say that the allegations that came in 

from whistleblowers were substantiated by PTO’s own management 
staff. 

And, as I mentioned, I have corresponded with Acting Director 
Lee to ask her to pay attention to what the supervisors have said 
and make sure that the corrective actions necessary are taken. 

Chairman ISSA. Madam. 
Ms. FOCARINO. I want to say again that we embrace the oppor-

tunity to keep getting better, to strengthen our telework programs, 
to curtail any abuse. 

And we look forward to working with the National Academy of 
Public Administration, as well as the Office of the Inspector Gen-
eral, to do so. 

Chairman ISSA. Okay. In closing, I think the American people 
may be a little confused, not sure of whether this is a major crisis, 
a minor crisis, whether it is rampant and so on. And I don’t know 
that we have proven either way today. 

What I do believe we have is a number of statements that were 
not included in the final report, including one of the most dis-
turbing, the 36 percent of directors who said they were denied re-
quests for time and attendance records so that they could evaluate 
whether suspected individuals were not, in fact, working as re-
quired. 

38 percent of the Agency’s executives believe that you were will-
ing, as an agency, to overlook attendance in the name of were they 
hitting their numbers, and 44 percent said that they didn’t have 
the tools available to them to address time and attendance. 

I would hope that the next time a similar study, which I believe 
is still underway, goes on that we will have a better resolution on 
what tools have been created to do so. 

We certainly have—and I am switching hats from my Oversight 
hat of the hours to my hat as Member of Judiciary Committee. 

The quality of patents is never high enough. The courts are not 
paid for by the patent applicants, and cases end up in the courts 
with numerous grantings they should not have, and they get adju-
dicated at the cost of millions of dollars. 
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It is a loss for the plaintiff, it is a loss for the defendant if, in 
fact, you bring a claim that you think is valid and ultimately it 
isn’t. Both sides lose to the tune of millions of dollars. 

There are, in fact, more than 72 million hours available with 
your 8,300 workers. They look at about six patents a month, and 
they grant about three patents a month. That is a lot of time. It 
is time to get patents right. 

And I have but one objection to what the union rep said here 
today. And I will say this on behalf of the inventor community. 

We were taken away from 17 years from granting, without our 
permission, without our support, some years ago in the name of 
harmonization. We have 20 years from application and we have no 
ability to reclaim any of the time that you put into a convenient 
backlog. 

A year-and-a-half backlog or a 2-year backlog or a 1-year backlog 
is absurd. This is not Boeing, that you are not looking at when you 
are going to take another plane off-line. Inventors are losing a full 
year, on the average, of the time that they deserve to be able to 
monetize their patents. 

The Patent Office must do better. That backlog is not a place to 
stow future work. The day that there isn’t a patent to grab off the 
shelf and apply for should be a joyous day, and I do not suspect 
it will come. I believe there will always be a backlog, and it could 
always be hundreds of thousands. 

But until we begin looking at a patent within weeks of it arriving 
and adjudicating it as fast as we can, the inventor is being denied 
a constitutionally provided right. And I, for one, as an inventor and 
as a Member of Judiciary, know we have to do better. I think that 
was clear today. 

And that is the way I would like to close this hearing, is this 
Committee will continue on the Judiciary side to be committed to 
make sure that high-quality patents are granted faster on behalf 
of the American people who apply for them and have a constitu-
tional right to them. 

I thank you very much. Oh. And I am required just to say one 
more general relief. Thank you. I was doing so well. 

This concludes today’s hearing. We want to thank our witnesses 
for joining us. Without objection, all Members will have 5 legisla-
tive days within which to submit additional written questions for 
the witnesses and additional materials for the record. 

And, with that, I do thank you. We stand adjourned. 
[Whereupon, at 4:22 p.m., the Committees were adjourned.] 
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