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MISMANAGEMENT AT THE CIVIL RIGHTS
DIVISION OF THE DEPARTMENT OF JUSTICE

TUESDAY, APRIL 16, 2013

HOUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY
Washington, DC.

The Committee met, pursuant to call, at 10:08 a.m., in room
2141, Rayburn Office Building, the Honorable Bob Goodlatte
(Chairman of the Committee) presiding.

Present: Representatives Goodlatte, Coble, Chabot, Issa, King,
Franks, Gohmert, Jordan, Poe, Marino, Gowdy, Labrador, Farent-
hold, Conyers, Nadler, Watt, Lofgren, Jackson Lee, Chu, Gutierrez,
Bass, Richmond, DelBene, and Garcia.

Staff present: (Majority) Shelley Husband, Chief of Staff & Gen-
eral Counsel; Branden Ritchie, Deputy Chief of Staff and Chief
Counsel; Allison Halataei, Parliamentarian & General Counsel,;
John Coleman, Counsel; Kelsey Deterding, Clerk; (Minority) Perry
Apelbaum, Staff Director & Chief Counsel; Danielle Brown, Parlia-
mentarian; and Aaron Hiller, Counsel.

Mr. GOODLATTE. Good morning. The Judiciary Committee will
come to order, and without objection, the Chair is authorized to de-
clare recesses of the Committee at any time.

We welcome everyone to today’s hearing on “Mismanagement of
the Civil Rights Division of the Department of Justice.” I will rec-
ognize myself for an opening statement, and then the Ranking
Member.

Today the Judiciary Committee examines a report released on
March 12 by the Inspector General regarding the politicization, po-
larization, and mismanagement occurring at the Civil Rights Divi-
%ion of the Department of Justice, specifically, the Division’s Voting

ection.

The findings of this report include evidence of inappropriate con-
duct by political appointees, harassment of employees because of
their political views, selective enforcement of voting laws, and mis-
leading testimony by the Division head, Assistant Attorney General
Thomas Perez. These findings point to a deep ideological polariza-
tion giving rise to internal disputes and mistrust, which has
harmed the efficacy of this Division.

The Inspector General’s report in part concludes, “The cycles of
actions and reactions that resulted from this mistrust were in
many instances incompatible with the proper functioning of a com-
ponent of the Department.”
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The Division is entrusted with the authority to protect the civil
and constitutional rights of all Americans and to enforce laws pro-
hibiting discrimination on the basis of race, color, sex, disability,
religion, familial status, and national origin. The report, however,
describes a division tainted by partisanship in unfairly favoring one
group over another, both in its enforcement of the laws and in its
workplace culture.

As the Inspector General’s report states, “The high partisan
stakes associated with some of the statutes that the Voting Section
enforces have contributed to polarization and mistrust within the
Section.” The report, however, makes clear that other components
within the Department with enforcement authority over equally
controversial subject matter do not appear to suffer from the same
degree of polarization and internecine conflict. “The difference, ac-
cording to the report, is a function of leadership and culture.”

The report covers the time period between 2001 and the end of
2012. It 1s clear, however, that little has changed since then at the
Division. For example, just a few months ago we found this
Facebook post. It may be a little hard to read over there, but this
is a Facebook by Dan Freeman, a lawyer in the Voting Section of
the Department of Justice, who proudly announced that he “started
the crowd booing when Paul Ryan came out at the presidential in-
auguration in January.” His actions suggest that a climate of open
and unabashed partisanship still prevails at the Division. To our
knowledge, Mr. Freeman has not been disciplined in any way.

Other examples of this kind of unacceptable conduct include bla-
tantly partisan political commentary found in emails sent by the
Voting Section employees on Department computers, Section em-
ployees posting comments on widely-read Websites concerning Vot-
ing Section work and personnel, and in one instance, an employee
writing a comment to an article concerning an internal Department
investigation of potential misconduct by a Section manager that
read, “Geez, reading this just makes me want to go out and choke
somebody. At this point, I'd seriously consider going in tomorrow
and hanging a noose in someone’s office to get myself fired, but
:cihey’d probably applaud the gesture and give me a promotion for

oing it.”

One overarching question leaps from this report: with this sort
of palpable dysfunction at the Division, what, if anything, has As-
sistant Attorney General Tom Perez done to remedy it? With this
nomination by President Obama to be the next Secretary of Labor,
the American people deserve to know whether Mr. Perez is capable
of properly managing a government agency.

The perception alone of partisan or racial bias undermines the
core goals of this Division. I agree with the Inspector General’s
statement that, “Division leadership seems to promote impartiality,
continuity, and professionalism as critical values in the Voting Sec-
tion,” and that, “Leadership and career staff alike must embrace a
culture where ideological diversity is viewed as beneficial.”

These and other incidents we will hear about today are a dis-
service to the American people who rely on the Civil Rights Divi-
sion to protect them by enforcing our Nation’s anti-discrimination
laws in a professional and unbiased manner. The IG report we will
discuss today is simply another example of the questionable man-



3

agement practices of Thomas Perez, who has now been nominated
by President Obama to be the next Secretary of Labor.

Just 2 days ago, Chairman Issa, Ranking Member Grassley, and
I released a joint report on Thomas Perez’s involvement in a secret
deal with the City of St. Paul that ultimately cost the taxpayers
as much as $200 million. We intend to continue our investigation
into this troubling matter.

I look forward to hearing from all of our witnesses today.

And it is now my pleasure to recognize the Ranking Member of
the Committee, the gentleman from Michigan, Mr. Conyers.

Mr. CONYERS. Thank you, Chairman. Our hearts go out to the
people of the City of Boston and to the families and loved ones of
all those who were injured in yesterday’s attacks. This tragedy is
a sobering reminder of the need to set aside partisan politics and
to work together in the common cause for the good of the Nation.

I find it necessary to point out that the title of this hearing,
“Mismanagement at the Civil Rights Division of the Department of
Justice,” is unnecessarily provocative and demeans the seriousness
of the work we do on the Committee. Our job is to uncover the facts
and then draw conclusions, not the other way around. In this case,
the misleading title also is designed to obscure the facts rather
than to make them clear to the public. It is intended to harm the
reputation of a champion for civil rights and a decent public serv-
ice.

Two days from now, of course, we know that the Assistant Attor-
ney General, Tom Perez, will sit before the Senate as the Presi-
dent’s nominee to lead the Department of Labor. His tenure as the
head of the Civil Rights Division of the Department of Justice has
been successful by any measure. To suggest otherwise to me is both
inaccurate and unfair.

Let us look at the record. The recent report of the Office of the
Inspector General entitled, “A Review of the Operations of the Vot-
ing Section of the Civil Rights Division” suggests mismanagement,
but the mismanagement did not occur under today’s leadership.
Under the Bush administration, the Civil Rights Division was an
agency in crisis. Political appointees marginalized the voices of ca-
reer attorneys. Those attorneys abandoned the Voting Section at an
alarming rate.

The perception in the civil rights community and often within
the Division was that the political preferences of the Administra-
tion had taken precedence over the impartial enforcement of civil
rights law. That suspicion was confirmed in 2008 in a series of
three reports issued jointly by the Office of the Inspector General
and the Office of Professional Responsibility. And those reports
concluded that the political leadership of the Division had violated
Federal law by politicizing the hiring process and other personnel
decisions.

The recent Inspector General’s report paints a similar picture of
that time, from 2003 to 2007. The report notes “polarization and
suspicion in the Voting Section became particularly acute as Bush
appointees illegally recruited new attorneys into the Voting Section
and other parts of the Division based on their conservative affili-
ations.” That is a quote. And I will be putting parts of this into the
record.
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[The information referred to follows:]

CHAPTER SEVEN
CONCLUSION

This review examined several issues: the types of cases brought by the
Voting Section and any changes in the types of cases over time; any changes in
Voting Section enforcement policies or procedures over time; whether the
Voting Section has enforced the civil rights laws in a non-discriminatory
manner; and whether any Voting Section employees have been harassed for
participating in the investigation or prosecution of particular matters. We
focused on the period since 2001, addressing enforcement decisions made
during the last two administrations and allegations of harassment during the
same period. Our review was subsequently expanded to address allegations
about how the Voting Section processed information requests, and about hiring
practices in the Voting Section from 2009 to 2011.

As detailed in Chapter Three, our examination of the mix and volume of
enforcement cases brought by the Voting Section revealed some changes in
enforcement priorities over time, but we found insufficient support for a
conclusion that Division leadership in either the prior or current
administration improperly refused to enforce the voting rights laws on behalf of
any particular group of voters, or that either administration used the
enforcement of the voting laws to seek improper partisan advantage. Although
we had concerns about particular decisions in a few cases, we found
insufficient evidence to conclude that the substantive enforcement decisions by
Division leadership in Voting Section cases were made in a discriminatory
manner. Our conclusion encompasses our review of some of the more
controversial enforcement decisions made in Voting Section cases from 2002
through 2011, by Division leadership in both the prior and current
administrations.

Notwithstanding this conclusion, our investigation revealed several
incidents in which deep 1deolog1€a1 polarization fueled dlsputes and mistrust
that harmed the functioning of the Voting Section; As detailed in Chapter
Four; these disputes arose at various times both among carcer employees in
the Voting Section and between career employees and pohtl{:ally appointed
leadershlp in' CRT. On some occasions the incidents involved the harassment
‘and margmahzatlon of employees and.managers.

We believe that the high partisan stakes associated with some of the
statutes that the Voting Section enforces have contributed to polarization and
mistrust within the Section. Among other things, the Voting Section reviews
redistricting cases that can change the composition of Congressional
delegations and voter ID laws that have actual or perceived impacts on the
composition of the eligible electorate. Moreover, the Division’s leadership
makes choices on Voting Section enforcement priorities — such as whether to
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give greater emphasis to provisions intended to increase voter registration or
those intended to ensure the integrity of registration lists and prevent voter
fraud — that are widely perceived to affect the electoral prospects of the political
parties differently. We found that people on different sides of internal disputes
about particular cases in the Voting Section have been quick to suspect those
on the other side of partisan motivations, heightening the sense of polarization
in the Section. The cycles of actions and reactions that we found resulted from
this mistrust were, in many instances, incompatible with the proper
functioning of a component of the Department.

Polarization within the Voting Section has been exacerbated by another
factor. In recent years a debate has arisen about whether voting rights laws
that were enacted in response to discrimination against Blacks and other
minorities also should be used to challenge allegedly improper voting practices
that harm White voters. Views on this question among many employees within
the Voting Section were sharply divergent and strongly held. Disputes were
ignited when the Division’s leadership decided to pursue particular cases or
investigations on behalf of White victims, and more recently when Division
leadership stated that it would focus on “traditional” civil rights cases on behalf
of racial or ethnic minorities who have been the historical victims of
discrimination.

The scope of our review did not permit us to trace the source of mistrust
and polarization within the Voting Section back to a single event or decision, if
that were even possible. One significant event, and the earliest one we address
in this report, was the decision by the outgoing Division leadership during the
transition period in December 2000 and January 2001 to greatly accelerate the
hiring procedure for new attorneys in the Section and elsewhere in the
Division. We were told that this surge in hiring took place in the context of a
longer-term increase in Division resources made available by Congress.
However, as we discuss in Chapter Five, we concluded that the acceleration of
this activity during the 2000-2001 period at a minimum created the
perception, both among long-time senior career professionals who were
involved in the process and among the political appointees in the incoming
Division leadership, that it was done in order to hire attorneys perceived to
favor the enforcement philosophy of the outgoing administration and to limit
the ability of the incoming administration to make its own hiring and resource
allocation decisions. We found that these actions generated mistrust between
the incoming political leadership in the Division who discovered that the hiring
campaign had occurred and the holdover career leadership who participated in
the hiring effort.

The polarization and suspicion became particularly acute during the
period from 2003 to 2007, including when Bradley Schlozman supervised the
Voting Section in his capacity as Principal DAAG and Acting AAG. As detailed
in a prior report by the OIG and OPR, Schlozman illegally recruited new
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attorneys into the Voting Section and other parts of the Division based on their
conservative affiliations. As was evident from the e-mails we cited in our earlier
report, Schlozman'’s low opinion of incumbent career attorneys in the Voting
Section was based in significant part on their perceived liberal ideology and
was not a well-kept secret. During this review, we found that Schlozman’s
decision to transfer Deputy Section Chief Berman out of the Voting Section in
2006 was motivated at least in part by ideological considerations.

We also found that some career employees in the Voting Section
contributed significantly to the atmosphere of polarization and distrust by
harassing other career employees due at least in part to their political ideology
or for positions taken on particular cases. As detailed in Chapter Four, some
career staff assigned to the Georgia Voter ID Section 5 preclearance matter in
2005 behaved in an unprofessional manner toward one attorney who was
perceived to be ideologically close to Division leadership. The behavior
included outward hostility, snide and mocking e-mails, and accessing the
attorney’s electronic documents on the Voting Section shared drive without his
permission. In 2007, some career employees made offensive and racially
charged comments to and about a student intern who volunteered to assist the
trial team in the controversial Noxubee matter, which was the first Section 2
case brought against minority defendants on behalf of White voters. Division
leadership reprimanded one career attorney and counseled two others for this
conduct. We also found that some Voting Section employees criticized and
mocked the trial team in e-mails to each other at work, sometimes using
inappropriate and intemperate language.

In 2007, three male attorneys who were widely perceived to be
conservatives were counseled for making highly offensive and inappropriate
sexual remarks about a female employee, together with remarks that she was
“pro-black” in her work. Later that year, during a period of high tension in the
Section, at least three career Voting Section employees posted comments on
widely read websites concerning Voting Section work and personnel. Some of
the postings included a wide array of inappropriate remarks and attacks, as
well as highly offensive and potentially threatening statements. The postings
included non-public information about attorneys, managers, and internal
Department matters. They reflected exceptionally poor judgment and may have
constituted a violation of Department regulations or policies. We do not believe
that Voting Section or Division managers responded adequately to some of
these incidents. We were especially troubled that a non-attorney Voting
Section supervisor, who knew of a subordinate’s improper conduct, not only
suggested that the employee disregard counseling and admonishment from
Section leadership, but also encouraged the subordinate to continue the
improper conduct.

The functioning of the Voting Section and the relationship between
political appointees in the Division’s leadership and career employees was
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further undermined by unauthorized disclosures of confidential information
about internal deliberations and debates in several controversial matters,
including the Mississippi and Texas redistricting matters and the Georgia Voter
ID matter, which we also discuss in Chapter Four. Managers responded to the
threat of further disclosures by limiting career staff access to information and
imposing stricter secrecy on more sensitive projects. Despite these efforts,
unauthorized disclosures of sensitive and confidential Voting Section
information, apparently for political purposes, have continued to the present
time. We believe that these disclosures and the responses to them came at a
cost to trust, collegiality, and cooperation, and increased the appearance of
politicization of the Voting Section’s work. While it was beyond the scope of
our review to determine the specific source of these unauthorized disclosures,
the impact that they had on the relationship between Division leadership and
career staff and the operation of the Voting Section was readily apparent to us.

In January 2009, a new President was inaugurated and, soon after, new
leadership took office in the Department and the Division. A transition team
memorandum that was provided to the incoming Department leadership
advised them that, in reviewing the career leadership in the Division, “care
should be taken to insure that any changes will protect the integrity and
professionalism of the Division's career attorneys and will not be perceived as
the politicization pendulum just swinging in a new direction.” Despite this
admonition, we found that the polarization in the Voting Section continued, as
evidenced by several events.

~For example; we found that starting in April 2009, there were seriols

is ‘uss1ons among senior leadershlp in the Division and the Deépartment about
removing Chnstopher Coates as Chief of the Voting Section; atleast in part
because ofa belief that Coates had a “very conservatwe view of civil rwhts law?
and wanted to make “reverse-discrimination” cases such a ‘high priority in the
Voting Section that it would have a ‘negative impact on the Section’s ability.to
do “raditional” cases on behalf of racial and language-minority voters.
However, we found no evidence that Coates had declined to 1mplement the
decisions or policies of the new administration at the time of this effort, despite
his admittedly conservative views and his acknowledged willingness to pursue
“reverse-discrimination” cases. Division leaders also believed, based in part on
complaints from career employees, that Coates was a flawed manager and a
divisive figure whose removal would improve the functioning and morale of the
Voting Section. After career officials in JMD told Division leadership that the
then-existing record would not support a performance-based removal, an effort
was then undertaken by Division leadership to document Coates’s performance
deficiencies. Ultimately, however, Coates requested and was granted a transfer
out of the Division. We found the manner in which the Coates matter was
handled further increased the appearance of politicization of the Voting
Section.
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We also found that in 2009, then-Section Chief Coates placed a career
Section manager on the Honors Program Hiring Committee in order to
“balance” the political views of a different committee member who Coates
considered to be liberal. Almost immediately thereafter, DAAG Fernandes
explored removing the manager from the committee due at least in part to his
perceived conservative ideology, although she abandoned this effort. We found
that considering the political or ideological leanings of employees in
determining the composition of a hiring committee was inappropriate.

The continued polarization within the Voting Section also came into
focus during “brown bag” meetings between Section personnel and DAAG
Fernandes in 2009. During one meeting about Section 2 enforcement, in
September 2009, Fernandes made comments about Division leadership’s
intention to prioritize “traditional civil rights enforcement” on behalf of racial or
ethnic minorities. Some career staff interpreted her comments to signal that
Division leadership had a blanket policy of not pursing Section 2 cases against
Black defendants or on behalf of White voters. At another meeting later in
2009, Fernandes made comments about Division leadership’s intention to
focus on enforcing the “voter access” provisions of the NVRA that some career
staff interpreted to mean that the administration would take no steps to
enforce the “list-maintenance” provisions of the statute, the former of which are
perceived to be supported by liberals while the latter are perceived to be favored
by conservatives. Fernandes told the OIG that her comments at both meetings
were not intended to convey the absolutist positions that some witnesses
attributed to them, but rather reflected her understanding of Division
leadership’s legitimate enforcement priorities. At a minimum, these incidents
reveal that the politically charged atmiosphere and polarization within the
Voting Section continued-even after the 2009 change in the Division’s
leadership.

During the course of our investigation, we received additional allegations
about the unfair treatment of perceived liberals by Section or Division
management from 2003 to 2008, and additional allegations about the unfair
treatment of perceived conservatives by Section or Division management from
2009 to the present. These included allegations that career attorneys received
undesirable assignments or unfavorable performance reviews and that Division
leadership refused to approve cases that the attorneys proposed because of
political or ideological bias. We could not investigate many of these allegations,
but we were struck by the perception within the Voting Section that this sort of
conduct has continued across administrations. Again, we believe that the
perception that some career employees are disfavored by management due to
their political views is unusual in the Department, and that it hampers Section
operations and undermines the perception of impartial law enforcement.

We did not find sufficient evidence to substantiate allegations about
partisanship in hiring. As detailed in Chapter Five, our review did not
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substantiate allegations that the Voting Section considered applicants’ political
or ideological affiliations when hiring experienced trial attorneys in 2010.
Nevertheless, we found that the primary criterion used in assessing the
qualification of the 482 applicants, namely prior voting litigation experience,
resulted in a pool of 24 candidates selected to be interviewed (9 of which were
ultimately hired) that had overwhelmingly liberal or Democratic affiliations.
Although we found that the composition of the selected candidates was the
result of the application of objectively neutral hiring criteria, this result
contributed to the perception of continued politicization in the Section. We
recommend steps that the Section should take to avoid creating perceptions of
ideologically biased hiring.

Our investigation also found no support for allegations that partisan
allies of the current administration received preferential treatment in the
Voting Section’s responses to requests for records, including FOIA requests. As
detailed in Chapter Six, we found that differences in the time it took for the
Voting Section to respond to records requests were attributable to variance in
the time-sensitivity of the requests, the complexity and size of the requests,
and the difficulty of locating responsive documents. We found that the Voting
Section regularized and strengthened its procedures for responding to records
requests in 2003 and since 2006, and that these procedures have helped
protect against favoritism in responding to records requests. Nevertheless, we
are concerned about the increasing backlog of requests in the Voting Section,
which may be contributing to the appearance of politicization in responding to
such requests, and we made a recommendation to address the issue.

Although we did not conclude that substantive enforcement decisions in
the Voting Section during the period of our review were infected by partisan or
racial bias, we believe that the perception remains that enforcement of the
voting laws has changed with the election results. Much of this perception is a
byproduct of legitimate shifts in enforcement priorities between different
administrations. However, some of it has been fed by the incidents of
polarization, discord, and harassment within the Voting Section described in
this report. It is precisely because of the political sensitivity of the Voting
Section’s cases that it is essential that Division leaders and Voting Section
managers be particularly vigilant to ensure that enforcement decisions — and
the processes used to arrive at them — are, and appear to be, based solely on
the merits and free from improper partisan or racial considerations.

In the highly controversial NBPP matter, we found that the decisions that
were reached by both administrations were ultimately supportable on non-
racial and non-partisan grounds. However, we also found that the manner in
which the outgoing administration filed the case without following usual
practice and the new administration’s dismissal of Jackson as a defendant at
the eleventh hour, particularly viewing the latter in the context of the
contemporaneous discussions about removing Coates as Section Chief, both
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risked undermining confidence in the non-ideological enforcement of the voting
rights laws.

We do not believe that ideological polarization and bitter controversy
within the Section are an inevitable consequence of the high political stakes in
some Voting Section cases. Other Department components — including
components that specialize in subject areas that are also politically
controversial, such as environmental protection — do not appear to suffer from
the same degree of polarization and internecine conflict. We believe the
difference is largely a function of leadership and culture, and that steps must
be taken to address the professional culture of the Voting Section and the
perception that political or ideological considerations have affected important
administrative and enforcement decisions there.

Given the troubling history of polarization in the Voting Section, Division
leadership needs to promote impartiality, continuity, and professionalism as
critical values in the Voting Section, and leadership and career staff alike must
embrace a culture where ideological diversity is viewed as beneficial and
dissenting viewpoints in internal deliberations are welcomed and respected.
We also believe that leadership and career staff must be continually mindful of
the need to ensure the public’s confidence in the Voting Section’s impartiality.
We were surprised and dismayed at the amount of blatantly partisan political
commentary that we found in e-mails sent by some Voting Section employees
on Department computers. We recognize that Voting Section employees, no
less than other Department employees, are entitled to their individual political
views. However, the importance of separating such views from Section work is
paramount. Government e-mails are readily forwarded and reproduced, and
political commentary that is intended to be private may quickly become public,
which could further exacerbate the appearance of politicization in the Section
and undermine the public’s confidence in the Department.

The Department’s leadership also should avoid the use of direct
communications with staff attorneys with the explicit or implicit understanding
that intermediate supervisors who are not trusted by management will not be
included in or informed about the communications. We saw this practice
during the prior administration in the Georgia Voter ID case in 2005 and
during the current administration in the exclusion of Section Chief Coates from
some voting-related projects in 2009. We believe that communications of this
type between Division or Department leadership and career personnel that
intentionally exclude the career employees’ supervisors are indicative of a
dysfunctional management chain and can only feed mistrust and polarization.

Employees in the Voting Section have a critical role to play in improving
the Section’s culture. Employees must appreciate the importance of public
confidence in the impartial enforcement of the voting rights laws. They must
also be prepared to implement legitimate enforcement priorities set by Division
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management even if the employees disagree with them. The pattern of
undermining Division management and other career employees through
personal attacks in blog posts and the unauthorized disclosure of confidential
and privileged information must stop. Department employees have several
options for addressing instances of actual or perceived misconduct or
mismanagement, including reporting them to the OIG and OPR.

Many of the career and political employees who were involved in the most
troubling incidents described in this report have left the Department and are
no longer subject to administrative discipline. However, several of the
incidents involved conduct by current Department employees and we are
referring those matters to the Department for a determination of whether
discipline or other administration action with respect to each of them is
appropriate.

The conduct that we discovered and document in this report reflects a
disappointing lack of professionalism by some Department employees over an
extended period of time, during two administrations, and across various facets
of the Voting Section’s operations. In the Department, professionalism means
more than technical expertise — it means operating in a manner that
consciously ensures both the appearance and the reality of even-handed, fair
and mature decision-making, carried out without regard to partisan or other
improper considerations. Moving forward, the Department’s leadership should
take steps consistent with the findings and recommendations contained in this
report to ensure that the actions and decisions of the Section and its employees
meet the standards of professionalism and impartiality that are rightly
expected and demanded by the public of the Department of Justice.

258

Mr. CONYERS. The report also finds that the Division leadership
acted at times inappropriately or unfairly with career attorneys.
Changes to longstanding Division policy that appeared to be de-
signed to shield conservative attorneys from criticism only further
undermined morale. That is true mismanagement, marginalizing
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the career experts, politicizing the decision making process, and ul-
timately breaking the law.

If the purpose of this hearing was to look back at the conditions
of the Division between 2001 and 2008, then today’s title would be
more appropriate. But the timing and title of this hearing are no
coincidence. They are intended to disparage the reputation of the
Associate Attorney General as he stands for confirmation.

Fortunately, his record can withstand this partisan attack. Al-
though he inherited a division in disarray, Mr. Perez has righted
the ship. In fact, to the extent the Inspector General’s report men-
tions Perez only once, and it is to clear him of wrongdoing and
credits him for his management processes.

Under his leadership, the Division obtained $660 million in lend-
ing settlements, including the three largest lending discrimination
settlements in the Department’s history, $128 million. The Division
obtained the largest recovery rewarded in an employment discrimi-
nation case. The Division secured $16 million as part of a settle-
ment to enforce the Americans with Disabilities Act in more than
10,000 banks and other financial offices across the country. And in
last year alone, the Division has opened 43 new voting rights cases,
more than twice the number in any previous year, and filed 13 ad-
ditional objections to discriminatory voting practices under Section
5 of the Voting Rights Act.

Mr. Perez has accomplished these tasks, and he has restored con-
fidence and effectiveness of his career staff. There may be some
who disagree with his policy objectives, but even critics should be
impressed by his achievements. And I have, over the course of the
past 2 years, made several requests for hearings in this Committee
on matters including the wave of changes in State voting laws, var-
ious Voting Rights Act pre-clearance cases, and the Division’s en-
forcement of the National Voter Registration Act. And to date, we
have not held a single substantive hearing on any of these topics.
My colleagues and I have held forums on these issues across the
country. The public’s interest in these matters is overwhelming.

And unfortunately, I suspect that much of today’s discussion will
cover long discredited accusations. Instead of attacking Perez, we
ought to get back to the work of strengthening civil rights and vot-
ing rights laws in this country.

I submit the rest of my statement and thank the Chairman for
the additional time that I was granted.

[The prepared statement of Mr. Conyers follows:]

Prepared Statement of the Honorable John Conyers, Jr., a Representative
in Congress from the State of Michigan, and Ranking Member, Com-
mittee on the Judiciary

Mr. Chairman, once again, I must object to the title of this hearing: “Mismanage-
ment at the Civil Rights Division of the Department of Justice.”

Unnecessarily provocative language demeans the seriousness of the work we do
in this Committee. Our job is to uncover the facts, and then draw conclusions—not
the other way around.

In this case, the title is also misleading. It is designed to obscure the facts, rather
than to make them clear to the public. And it is intended to harm the reputation
of a champion for civil rights and a decent public servant.

Two days from now, Assistant Attorney General Tom Perez will sit before the
Senate as the President’s nominee to lead the Department of Labor. His tenure as
head of the Civil Rights Division of the Department of Justice has been successful
by any measure. To suggest otherwise is both inaccurate and unfair.
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Let us look carefully at the record.

The recent report of the Office of the Inspector General, titled “A Review of the
Operations of the Voting Section of the Civil Rights Division,” does, in fact, suggest
that there has been mismanagement at the Civil Rights Division.

But that mismanagement did not occur under today’s leadership.

Under the Bush Administration, the Civil Rights Division was an agency in crisis.
Political appointees marginalized the voices of career attorneys. Those attorneys
abandoned the Voting Section at an alarming rate. The perception in the civil rights
community, and often within the Division, was that the political preferences of the
Administration had taken precedent over the impartial enforcement of civil rights
law.

That suspicion was confirmed in 2008 in a series of three reports issued jointly
by the Office of the Inspector General and the Office of Professional Responsibility.
Those reports concluded that the political leadership of the Division had violated
federal law by politicizing the hiring process and other personnel decisions.

The recent Inspector General’s report paints a similar picture of that time. From
2003 to 2007, the report notes, “polarization and suspicion” in the Voting Section
became “particularly acute” as Bush appointees “illegally recruited new attorneys
into the Voting Section and other parts of the Division, based on their conservative
affiliations.”

The report also finds that Division leadership “acted at times inappropriate or un-
fairly” with career attorneys. Changes to longstanding Division policy that appeared
desigiled to shield conservative attorneys from criticism only further undermined
morale.

That, Mr. Chairman, is true “mismanagement”: marginalizing the career experts,
politicizing the decision-making process, and ultimately breaking the law. If the
purpose of this hearing was to look back at conditions in the Division between 2001
and 2008, then today’s title would be appropriate.

But the timing and title of this hearing are no coincidence. They are intended to
disparage the reputation of the Associate Attorney General as he stands for con-
firmation.

Fortunately, his record can withstand this partisan attack. Although he inherited
a Division in disarray, Mr. Perez has righted the ship. In fact, to the extent the In-
spector General’s report mentions Mr. Perez at all, it clears him of wrongdoing and
credits him for his management practices.

Moreover, under his leadership:

e The Division has obtained $660 million in lending settlements, including the
three largest lending discrimination settlements in the Department’s history.

e The Division obtained $128 million in the largest recovery ever awarded in
an employment discrimination case.

e The Division secured $16 million as part of a settlement to enforce the Ameri-
cans with Disabilities Act at more than 10,000 banks and other financial re-
tail offices across the country.

e And in the last year alone, the Division has opened 43 new voting rights
cases—more than twice the number than in any previous year—and filed 13
additional objections to discriminatory voting practices under Section 5 of the
Voting Rights Act.

Mr. Perez has accomplished these tasks and more, and he has restored the con-
fidence and effectiveness of his career staff. There may be some who disagree with
Mr. Perez’s policy objectives, but even his political opponents should be impressed
by his achievements.

I have, over the course of the past two years, made several requests for hearings
on matters including the wave of changes in state voting law, various Voting Rights
Act preclearance cases, and the Division’s enforcement of the National Voter Reg-
istration Act. To date, we have not held a single substantive hearing on any of those
topics. My colleagues and I have held forums on these issues across the country—
the public’s interest in these matters is overwhelming.

Unfortunately, I suspect that much of today’s discussion will cover long-discred-
ited accusations of wrongdoing at the Justice Department. Instead of attacking Mr.
Perez, we ought to get back to the work of strengthening civil rights and voting
rights laws in this country. How many times will we discuss the New Black Pan-
thers case, or the theoretical possibility of voter fraud, or the idea that the Civil
Rights Division responds selectively to records requests, before we hold a hearing
about making it easier for citizens to vote?
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Before any of my colleagues accuse the Assistant Attorney General for Civil
Rights of injecting politics where politics do not belong, I urge them to think hard
about the evidence, about the conclusions of the Inspector General, and about the
context for this hearing today.

I hope my colleagues will put aside this partisan rhetoric and return to the peo-
ple’s business.

Mr. GOODLATTE. I thank the gentleman for his remarks. And I
now turn to the Chair of the Constitution and Civil Justice Sub-
committee, the gentleman from Arizona, Mr. Franks, for his open-
ing statement.

Mr. FRANKS. Well, thank you, Mr. Chairman. I want to express
gratitude for allowing me this statement. And I also want to echo
both yours and the Ranking Member’s expression of condolence and
concern on behalf of the victims of the attacks in Boston.

Mr. Chairman, last month the Inspector General at the Justice
Department released a report that exposes serious mismanagement
issues within the Department’s Civil Rights Division. Some of these
management issues span two or three presidential administrations.
Others are limited to the present Administration. Unfortunately, it
appears that nothing has been done by leadership within the Civil
Rights Division to correct this mismanagement, including by its
current leader, Assistant Attorney General, Tom Perez.

The mismanagement uncovered by the IG’s report takes several
forms. One of the more disturbing mismanagement issues identi-
fied in the IG’s report is a culture of harassment and mistreatment
of conservative employees within the Division. For example, Mr.
Chairman, according to the IG report, “At least three career Voting
Section employees posted comments on widely-read liberal
Websites concerning Voting Section work and personnel, including
a wide array of inappropriate remarks ranging from petty and ju-
venile personal attacks to highly offensive and potentially threat-
ening statements.”

Mr. Chairman, nothing has been done to end this harassment
and treatment of Division career employees. Employees who en-
gaged in this hostile, racist, and inappropriate behavior are still
employed by the Department, including one who admitted lying to
the Inspector General. This would be shocking except for the fact
that it appears that the Division’s senior leadership also partici-
pated in some of the harassment in at least one instance involving
the removal of a career attorney, Voting Section chief, Chris
Coates. Mr. Coates was harassed and eventually, with Assistant
Attorney General Tom Perez’s approval, was reassigned outside the
Division because of his conservative views. Moreover, the IG deter-
mined that political appointees within the Division provided mis-
leading information to the Attorney General as rationale to remove
Mr. Coates.

Other mismanagement issues under the current Administration
include “incidents in which Voting Section career staff shared con-
fidential Section information with outside civil rights attorneys,
some of whom were working on matters where they were adverse
to the Department;: hiring practices that the IG determined risk
“future violations of merit system principles as well as for creating
perceptions that the Division engages in favoritism based on ide-
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ology and politics;” and finally, “widespread and vehement opposi-
tion among career employees to race neutral enforcement of voting
laws.”

Mr. Chairman, it appears that the Assistant Attorney General,
Tom Perez, tried to cover up Division employees’ opposition to race
neutral enforcement of the laws by providing misleading testimony
to the U.S. Commission on Civil Rights, despite specifically being
briefed on the problem.

Some have claimed that the Obama administration ushered in a
new era at the Civil Rights Division. The IG reports demonstrate
conclusively that such a claim is far from reality. It appears that
instead of correcting problems that may have existed within the
Civil Rights Division during previous Administrations, that the
current leadership within the Department has only exacerbated
them. Indeed, it appears that the Attorney General was more con-
cerned with manipulating the rule of law and pushing the limits
of justice to strike a secret deal with the City of St. Paul to pre-
serve a questionable legal theory than he was with cleaning up the
Civil Rights Division. Moreover, he either allowed pervasive, hos-
tile, and inappropriate actions to occur, or was willfully ignorant of
what was happening in the Division he is charged with running.

Mr. Chairman, the Justice Department is one of the Federal Gov-
ernment’s most powerful agencies, and the Civil Rights Division is
one of the Department’s largest components. The Civil Rights Divi-
sion needs just and competent leadership to correct the egregious
and dysfunctional operation of the Division uncovered in the IG re-
port. Hopefully by combining this IG report with strong congres-
sional oversight, reform can finally come to the Civil Rights Divi-
sion in the United States Justice Department.

And I would yield back the balance of my time.

Mr. GOODLATTE. The Chair thanks the gentleman, and is now
pleased to recognize the gentleman from New York, the Ranking
Member of the Subcommittee on the Constitution and Civil Justice,
Mr. Nadler.

Mr. NADLER. Thank you, Mr. Chairman. Let me begin by also ex-
pressing my obvious outrage at the terrorist attack in Boston, and
also extend my condolences, as we all do, to the victims.

Mr. Chairman, this hearing is not about legitimate oversight of
the Civil Rights Division. That is perfectly clear from its inflam-
matory title, its timing, and the invitation of two witnesses with
long histories of leveling unfounded partisan claims against this
Administration’s Civil Rights Division.

Any serious oversight effort would have invited testimony from
the Office of Inspector General, whose report is the alleged subject
of this hearing, and from a representative of the Department of
Justice. Apparently, however, scheduling to ensure their presence
would have interfered with efforts to tarnish Assistant Attorney
General Perez’s leadership on the eve of his Senate confirmation
hearing as President Obama’s nominee for Secretary of Labor.

Instead, we get two witnesses who were very much a part of the
problem in the last Administration. Mr. von Spakovsky was coun-
sel to the Civil Rights Division when its leadership was breaking
the law by politicizing hiring and personnel practices. Mr. Adams
misrepresented facts when testifying before the Civil Rights Com-
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mission to bolster his allegation that the Division is hostile to race
neutral enforcement of the Voting Rights Act.

As the OIG report that we examine today found, “Polarization
and suspicion in the Voting Rights Section became particularly
acute during the period from 2003 to 2007,” which is the time
frame during which these two witnesses served in the Division.
And their ongoing posting on the Internet of confidential and delib-
erative Voting Section information, information that they appar-
ently receive from current employees, continues to foment partisan
rancor and calls into serious question the legitimacy and credibility
of anything they say today.

We unquestionably will hear plenty of heated rhetoric and base-
less allegations of mismanagement by the current Administration
from these witnesses today. But the actual evidence paints a very
different picture. It shows that Assistant Attorney General Perez
is an effective leader who has restored the tarnished profes-
sionalism, integrity, and effective civil rights enforcement of the
Civil Rights Division. Under his leadership, the Division has in-
creased enforcement efforts and obtained unprecedented monetary
and policy settlements across a broad range of substantive areas.

For example, his Division obtained a $660 million in settlements
of lending discrimination lawsuits. It brought several cases to en-
force the Supreme Court’s Olmstead decision, and ensured that
Americans with disabilities are not left languishing in large insti-
tutions.

His Division increased the number of human trafficking cases by
40 percent over the prior 4-year period and convicted nearly 75 per-
cent more defendants in hate crime cases. It acted aggressively to
protect the rights of military members, working to eliminate dis-
crimination in housing and lending, and to ensure the voting rights
of our men and women serving overseas.

This is not mismanagement. It is effective leadership, and that
is exactly why Assistant Attorney General Perez has been targeted
for criticism in this hearing and elsewhere. Those who do not share
his commitment to enforcing this Nation’s civil rights laws are un-
questionably unhappy with him, but there is no legitimate legal,
ethical, or professional responsibility basis for their complaints.
Rather, this is partisan politics plain and simple to tarnish the rep-
utation of someone who ought to be commended for restoring the
honor of the Civil Rights Division of the Justice Department.

This hearing and the Inspector General report of the Voting
Rights Section upon which it rests are stark confirmation of this
fact. The 258-page OIG reports finds absolutely no evidence that
this Administration and, more specifically, Assistant Attorney Gen-
eral Perez, has made hiring personnel or law enforcement decisions
for racial or political reasons, no evidence whatsoever in this OIG
report. Yet even in the face of the facts, my colleagues and the pan-
elists that they have invited to be here today continue to allege
otherwise.

There is no question that the Obama administration inherited a
Voting Rights Section in crisis. A prior 2008 Joint Office of Inspec-
tor General and Office of Professional Responsibility Report docu-
mented unlawful misconduct of political appointees in the Bush ad-
ministration, who, from 2003 to 2007 made personnel and hiring
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decisions in an aggressive effort to pack the Section with employees
who shared their political ideology.

During this time, 31 trial lawyers left the Section, including
many experienced trial attorneys. Workplace culture and employee
morale was severely damaged. Perhaps unsurprisingly, the vast
majority of the troubling and unacceptable incidence of workplace
harassment recounted in the Inspector General’s report that we ex-
amine today came during this time frame, from 2003 to 2007. Yet
problems that may have been fostered and took place prior to As-
sistant Attorney General Perez’s leadership of the Division will go
largely unexamined by my colleagues.

As the recent OIG report confirms, however, Assistant Attorney
General Perez made several changes to ensure that the problems
recounted in the OIG report remained in the past. These reforms
are working, with the OIG report confirming that there was no evi-
dence that recent hiring was influenced by political or ideological
bias. Career and merit-based hiring has been restored so that poli-
tics and ideology no longer have any place in the hiring of individ-
uals entrusted with enforcing our Nation’s civil rights laws.

While broader efforts to restore a workplace culture of respect,
collegiality, and professionalism will unquestionably take time,
those efforts are ongoing and appear to be taking hold. Assistant
Attorney General Perez has worked quickly and effectively to ad-
dress the wrongs that he inherited when he took the helm of the
Civil Rights Division. He should be thanked for his service, and we
should all look forward to his stewardship of the Department of
Labor.

As to the Civil Rights Division, this Committee should stop chas-
ing the unsubstantiated allegations of political activists, whose
prior claims repeatedly have been proven false, only after the ex-
penditure of tremendous resources and taxpayer dollars. It is long
past time to end the smear campaign against the Obama adminis-
tration’s Civil Rights Division and allow its devoted employees to
spend their full time and energy enforcing the Nation’s laws.

I thank you, and I yield back the balance of my time.

Mr. GOODLATTE. The Chair thanks the gentleman from Michi-
gan, Mr. Conyers, for his observations about the tragedy that oc-
curred in Boston yesterday. And I believe it would be appropriate
that we have a moment of silence in remembrance of those who
have lost their lives and those who have suffered severe injuries,
some of whom are fighting for their lives, and the families, and the
citizens of Boston, and the citizens of America who have rallied to
support them. And we will now observe a moment of silence.

[Moment of silence.]

Mr. GOODLATTE. Thank you.

Mr. CONYERS. Good idea.

Mr. GOODLATTE. We will now welcome our distinguished panel
today. And before I introduce them and swear them in, I do want
to mention that the Assistant Attorney General, Mr. Perez, and the
Inspector General have been invited to testify. And given the ongo-
ing nature of this and the fact that both Chairman Issa, and my-
self, and Ranking Member Grassley in the Senate have indicated
that we intend to pursue the matter, particularly as it relates to
the case before the Supreme Court and the matter with the City
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of St. Paul, Minnesota, that I suspect that they will be afforded ad-
ditional opportunities to testify.

At this time, we would welcome our distinguished panel, and ask
that they all rise and be sworn in.

[Witnesses sworn. ]

Mr. GOODLATTE. Thank you very much. Please be seated. Let the
record reflect that all the witnesses responded in the affirmative.

Our first witness is Mr. Hans von Spakovsky, Senior Legal Fel-
low in the Center for Legal and Judicial Studies at the Heritage
Foundation, and Manager of the Civil Justice Reform Initiative. He
has published extensively on elections, voting, and civil rights
issues, including the management of the Civil Rights Division and
the handling of its enforcement responsibilities.

Prior to his time at The Heritage Foundation, Mr. von Spakovsky
was a Commissioner on the Federal Election Commission and a ca-
reer civil service lawyer in the Civil Rights Division of the Depart-
ment of Justice. As a Counsel to the Assistant Attorney General for
Civil Rights, he helped coordinate the enforcement of Federal laws
that guarantee the right to vote.

Our second witness today is Mr. Harry Mihet, Senior Litigation
Counsel with Liberty Counsel, an international nonprofit litigation,
education, and policy organization dedicated to advancing religious
freedom, the sanctity of life and the family. Liberty Counsel is as-
sociated with Liberty University, which I am proud to say is in
Lynchburg, Virginia, a part of the 6th District that I represent.

Mr. Mihet grew up in communist Romania, where his father
pastored 17, mostly underground, churches. Because of this, his
family suffered great persecution. At the age of 12, he participated
in the Christmas Revolution of 1989, which overthrew Romania’s
oppressive communist regime. Once he immigrated to the United
States, Mr. Mihet received his undergraduate degrees in Political
Science and Criminology from the University Florida and grad-
uated magna cum laude from Duke University School of Law.

The third member of our witness panel is Mr. Bagenstos, a pro-
fessor of law at Michigan Law School. Mr. Bagenstos specializes in
civil rights law, public law, and litigation.

From 2009 to 2011, he was a political appointee in the U.S. De-
partment of Justice, where he served as the Principal Deputy As-
sistant Attorney General for Civil Rights, the number two official
in the Civil Rights Division. He has been widely published in law
journals, and remains an active appellate and Supreme Court liti-
gator in civil rights and federalism cases.

He clerked for Judge Steven Reinhardt on the 9th Circuit Court
of Appeals and for Justice Ruth Bader Ginsburg of the United
States Supreme Court.

Our final witness is Mr. J. Christian Adams, the founder of the
Election Law Center. In addition, Mr. Adams, also serves as legal
editor of PJMedia.com, an Internet news publication.

Previously, Mr. Adams served in the Voting Section at the U.S.
Department of Justice from 2005 to 2010, where he brought a wide
range of election cases to protect racial minorities in South Caro-
lina, Florida, and Texas. Mr. Adams successfully litigated the land-
mark case of United States v. Ike Brown in the Southern District
of Mississippi, the first case brought under the Voting Rights Act
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on behalf of a discriminated against White minority in Noxubee
County.

Mr. Adams has received the Department of Justice Award for
Outstanding Service and numerous other Justice Department per-
formance awards.

I thank all of you for joining us, and we will begin with Mr. von
Spakovsky. Each witness has written statements that will be en-
tered into the record in their entirety. I ask that each of you sum-
marize your testimony in 5 minutes or less. To help you stay with-
in that time, there is a timing light on your table. When the light
switches from green to yellow, you will have 1 minute to conclude
your testimony. When the light turns red, it signals that the wit-
ness’ 5 minutes have expired.

We will now proceed under the 5-minute rule. And, Mr. von
Spakovsky, welcome.

TESTIMONY OF HANS A. von SPAKOVSKY, SENIOR LEGAL FEL-
LOW AND MANAGER, CIVIL JUSTICE REFORM, THE HERIT-
AGE FOUNDATION

Mr. voN SPAKOVSKY. Thank you. I appreciate the invitation to
discuss the mismanagement of the Civil Rights Division and its
toxic culture where I spent 4 years as a career lawyer.

The IG report is a sad commentary on a dysfunctional division
torn by polarization and unprofessional behavior, where career em-
ployees who do not tow liberal views are subjected to racist com-
ments, harassment, bullying, and threats of physical violence. It is
engaged in discriminatory hiring practices and has pursued
meritless cases based on ideology rather than the law.

Perhaps the most disturbing problem is the hostility toward race
neutral enforcement of Federal voting laws. The IG report details
the ostracism of employees who believe in race neutral enforcement
by those who do not think that racial minorities who discriminate
should be discriminated.

This culminated in the mistreatment of Christopher Coates, the
chief of the Voting Section who has received numerous awards for
his outstanding work, including from the NAACP. This Administra-
tion drove Coates out because they disagreed with his proper race
neutral view of the law that individuals who violate Federal law
should not be given a free pass because of their race. This is one
of the most shameful revelations in the IG report.

The Division also ordered Christopher Coates and Christian
Adams not to respond to subpoenas from the U.S. Commission on
Civil Rights, which was investigating the dismissal of the New
Black Panther voter intimidation case. Apparently this Division
does not believe it has to abide by the rule of law like everyone
else.

The head of the Division, Thomas Perez, misled the U.S. Civil
Rights Commission in his testimony about the New Black Panther
case. He was specifically asked whether “any political leadership
was involved in the decision not to pursue the case.” Perez said no,
yet a Federal judge has said that DodJ’s internal documents con-
tradict that testimony. The IG said Perez should have sought more
details about this before his testimony. Being uninformed on the
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correct answer to this question was the result of either incom-
petence or deliberate ignorance.

Further, Perez was specifically asked whether he knew about the
hostility toward race neutral enforcement of his staff. Perez said
there were “no people of that ilk in the Division.” Yet Coates and
Adams briefed Perez the day before his testimony about that dis-
gusting attitude.

Perez was also specifically asked whether he believed in the race
neutral enforcement. He told the Commission he did, yet the IG re-
port says that Perez informed the IG that he does not believe that
White voters are protected under Section 5 of the Voting Rights
Act.

The Division also abuses its power through radical claims and fil-
ing meritless suits. In the Hosanna-Tabor case before the Supreme
Court, Mr. Perez signed onto a brief arguing that the religious free-
dom clause of the First Amendment did not extend to the hiring
decisions of a church. This was such an extreme position that all
nine justices of the Supreme Court found the arguments of the Jus-
tice Department untenable.

In addition to the FACE Act cases, which Mr. Mihet is going to
talk to you about, the Division was forced to pay Arkansas
$150,000 last year when a case under the Civil Rights for Institu-
tional Persons Act was dismissed by a Federal court after the judge
found almost no evidence to support the Division’s claims.

The Division has tried to twist Federal discrimination laws to go
after school districts for having dress codes that prevent boys from
going to school in drag. The Administration also has engaged in bi-
ased hiring, setting up criteria that “resulted in a pool of select
candidates that was overwhelmingly Democratic liberal in affili-
ation,” according to the IG. The IG report notes that “The Voting
Section passed over candidates who had stellar academic creden-
tials and litigation experience with some of the best law firms in
the country.” The Division might as well have put up a sign that
said “conservatives need not apply.”

Let me conclude by talking about an issue that shows just how
bad the situation is in the Division that is a personal issue.

The IG report describes the nasty postings made by career staff
on “widely-read liberal Websites concerning Voting Section work
and personnel.” The highly offensive comments included sugges-
tions that the parents of one former career Section attorney were
Nazis. Those comments were directed at me. My mother grew up
in Nazi Germany, and she was arrested by the Gestapo when she
was a teenager. That she survived is a testament to her courage
and the grace of God. My father fled communist Russia and fought
as a partisan against the Nazis in Yugoslavia during World War
II

It is shameful that such cruel, untrue comments were made pub-
licly about my parents by fellow employees because of my personal
views and my belief that the Voting Rights Act protects all voters
from discrimination. Believing in equal enforcement of the law
makes you a pariah in the Division and subject to being called a
Nazi.

Some of these same employees are no doubt sitting in their of-
fices at 1800 G Street watching this hearing today. Employees who
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bragged to the IG about their harassment and cyber bullying of
conservative employees are still employed by the Division as is an-
other unapologetic employee who admitted committing perjury. The
Division is filled with biased and unprofessional behavior that is
unacceptable from a government lawyer, and conservative employ-
ees continue to be marginalized.

The Division must enforce the law equally and fairly in a manner
that meets the highest ethical and professional standards and pro-
tects all Americans from discrimination. That is not being done in
the Civil Rights Division today.

Thank you.

[The prepared statement of Mr. von Spakovsky follows:]
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My name is Hans A. von Spakovsky,1 1 am a Senior Legal Fellow in the Center for Legal and
ludicial Studies at The Heritage Foundation and Manager of the Civil Justice Reform Initiative.

1 appreciate the invitation to be here today to discuss the mismanagement of the Civil Rights
Division of the Justice Department and the toxic culture inside the Division. | cannot overstate the
importance of this issue given that the Division is not only one of the largest in the Justice Department,
but also is the enforcer of our federal antidiscrimination laws, There is no more important principle in
our constitutional republic than equal protection under the law and the Civil Rights Division’s foremost
responsibility is to make sure that all Americans are treated equally regardless of their race or other
characteristics. The Division has failed in this responsibility in both its outside enforcement and its
internal operation.

Prior to joining the Heritage Foundation, | was a Commissioner on the Federal Election
Commission for two years. Before that | spent four years at the Department of Justice as a career civil
service lawyer in the Civil Rights Division. 1started as a trial attorney and was promoted to be Counsel
to the Assistant Attorney General for Civil Rights, where | helped coordinate the enforcement of federal
laws that guarantee the right to vote. 1was privileged to be involved in dozens of cases on behalf of
Americans of all backgrounds to enforce their right to register and vote in our elections.” .

The Report on the Civil Rights Division and particularly the Voting Section released in March by
the Inspector General of the Department of Justice, Michael Horowitz, is a disturbing, sad commentary
on the misbehavior of that Division. The Report describes a dysfunctional Division torn by polarization, a
Division beset by unprofessional and unethical behavior, a Division in which career civil employees who
were perceived by other employees as conservatives or who believed in the race-neutral enforcement
of federal voting rights laws were subjected to racist comments, harassment, intimidation, bullying, and
threats of physical violence. It is a Division that has experienced other mishehavior by career employees
such as misuse of government credit cards® and perjury that has gone unpunished. It has engaged in

! The title and affiliation are for identification purposes. The staff of The Heritage Foundation testify as individuals
discussing their own independent research. The views expressed here are my own, and do not reflect an institutional
position for The Heritage Foundation or its board of trustees, and do not reflect support or opposition for any
specific legislation. The Heritage Foundation is a public policy, research, and educational organization recognized
as exempt under § 501(c) (3) of the Internal Revenue Code. 1t is privately supported and receives nio funds from
government at any level; nor doés it perform any government or other contract work. Heritage is also the most
broadly supperted think tanl in the United States, with nearly 700,000 supporters in every state, 81% of whom are
individuals, 14% are foundations, and 5% are corporations. The top five corporate givers provided The Heritage
Foundation with 2% of its 2012 iricome. A list of major donors is available from The Heritage Foundation npon
request,

2 was also a member of the first Board of Advisors of the U.S: Election Assistance Comrnission, - spent five years
in Atlanta, Georgia, on the Fulton County Boatd of Registration arid Elections, which is resporsible for
adininistering elections in the largest county in Georgia, a county that is alnost half African-American, In Virginia,
1 was Vice Chairman of the Fairfax County Electoral Board for three yéars, which administers ¢lections in the
largest county in that state. I formerly served on the Virginia Advisory Board to the U.S, Commission on Civil
Rights. | have published extensively on elections, voting, and civil rights issues, including the management of the
Civil Rights Division and the handling of its enforcement responsibilities, 1am a 1984 graduate of the Vanderbilt
University School of Law and received a B.S. from the Massachusetts Institute of Techhology in 1981.

3 Chuck Neubaver, Taxpayers Financed Justice Official’s Romiantic Travel, WASHINGTON TIMES (Oct. 5, 2011).
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discriminatory hiring practices intended to ensure a staff with a particular ideology and has pursued
meritless cases, seemingly working not on behalf of the American public as it has a duty to do, but on
behalf of outside advocacy groups.

Perhaps the most disturbing and troubling problem in the Division, which has affected the
handling of its enforcement duties, is the marked hostility towards race-neutral enforcement of federal
voting laws. The IG Report details the harassment and ostracism of employees who believe in the race-
neutral enforcement of the Voting Rights Act, including Section 5, and particularly because of their work
on a case called U.S. v. Brown, which was the first case filed by the Division under Section 2 of the Voting
Rights Act for racial discrimination against black local officials. The Division won the suit and the appeal
in the Fifth Circuit Court of Appeals despite the opposition of numerous employees within the Voting
Section who did not believe the Voting Rights Act protects white voters from discrimination or that
racial minorities who engage in discrimination should be prosecuted. See U.S. v. Brown, 494 F.Supp.2d
440 (S.D. Miss. 2007); U.S. v. Brown, 561 F.3d 420 (5™ Cir. 2009).

This culminated in the mistreatment of Christopher Coates, the most experienced voting rights
trial attorney in the entire Division and the Chief of the Voting Section; someone who has received
numerous awards for his outstanding work, including from the NAACP. This unfair and malicious
treatment was because he had won the Brown case, had approved the filing of the New Black Panther
Party voter intimidation case, and because he insisted on the race-neutral enforcement of federal voting
rights laws. In other words, unlike other lawyers and political appointees inside the Division, he did not
believe that some individuals who violate federal law should be given a free pass because of their race.

Coates was subjected to “overt hostility” and slurs for his belief in the equal protection of the
law, even being called a “Klansman” according to page 123 of the IG Report. After the Obama
administration came into office, he was called to the Front Office of the:Division and chastised for asking
applicants whether “they would be capable of enforcing the Voting Rights Actina race-neutral manner”
(page 160-161) and was ordered to stop such questioning. The leadership of the Division, with the
express-approval of Attorney General Eric Holder and other senior Department leadership.(1G Report,
pages 163-169), set out to drive Coates, who was a protected SES civil service employee, out of the
Division because they did not approve of the Brown case and disagreed with his proper, race-neutral
view of the law. They wanted to énsure, as one email cited on page 163 of the IG Report said, that “the
Section be free from enemy hands,” The IG Report is clear (page 178) that Coates’s “ideology was a
factor in the discussions among senior Department and Division officials about removing or reassigning
Coates.” He was driven out as the Chief of the Veting Section because he believes in the equal
protection of the law.” That is one of the most shameful revelations in the entire |G Report.

Another related example of the Division’s mismanagement is Division lawyers being ordered to
violate the law. That is exactly what happened when the Division ordered Christopher Coates and
Christian Adams, another Voting Section trial attorney, not to respond to subpoenas for their testimony

*1 was involved in getting approval for opening the investigation of this matter while still at the Justice Department.
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before the U.S. Commission on Civil Rights when it was investigating the dismissal of the New Black
Panther Party voter intimidation case. The Commission’s highest duty is to investigate federal civil rights
enforcement agencies like the Civil Rights Division, and Congress has commanded such agencies to
“cooperate fully” with the Commission’s official investigations (emphasis added).

If the Division believed that the subpoenas were'improper, it should have moved to quash the
subpoenas. But the Division simply ignored the subpoenas, knowing that the Commission was
dependent on the Justice Department to enforce the subpoenas. Federal agencies, especially those that
enforce the law, should comply with the law, and there was no lawful excuse provided to the
Commission not to comply with the federal law that required the Division to “cooperate fully” with the
Commission’s requests and subpoenas for witnesses.

The Division’s willingness to break the law and put its employées in the untenable position of
either disobeying the direct orders they had been given not to comply with the subpoenas or violating
their ethical duty as attorneys to comply was unforgiveable and is another sign of the contempt for the
rule of law that has been exhibited too often in this Division. If the target of a Division investigation had
ignored a subpoena from the Division, there is no question that the lustice Department would seek all
means to enforce the subpoena and have the target held in contempt by a court for ignoring it. But this
Division apparently does not believe it has to live by the rules and laws that apply to everyone else.

Christian Adams finally resigned to comply with the subpoena and Christopher Coates defied
the unethical, unlawful directive he had been given and also testified at the risk of being terminated by
the Division.

There is substantial evidence in the IG Report and a federal court decision in a Freedom of
Information Act lawsuit filed by Judicial Watch that the head of the Division, Thomas Perez, misled the
Commission in his testimony before it. Perez was specifically asked on May 14, 2010, by Commissioner
Peter Kirsanow whether there was “any political leadership involved in the decision” not to pursue the
New Black Panthers Party voter intimidation case. Perez said “no.” As Judge Reggie Walton of the U.S.
District Court of the District of Columbia said, DOJ's internal documents “appear to contradict Assistant
Attorney General Perez’s testimony [before the Commission] that political leadership was not involved”
in the decision to dismiss the NBPP case. Judicial Watch v. U.S. Dept. of Justice, 878 F.5upp.2d 225, 236
{D.D.C. 2012).

Even the IG Report faults Perez, though it concludes that he did not commit perjury. The report
makes the obvious point that he was testifying as a Justice Department withess and obviously “should
have sought more details ... about the nature and extent of the participation of political employees in
the NBPP decision in advance of his testimony.” This very question had been a contfoversial issue for
quite some time and Perez told the IG “he expected questions about it would arise during his
testimony.” As a former counsel to three different assistant attorneys general whose job included
briefing and preparing the AAG's for hearings, | find it hard to believe that Perez did not solicit and
receive an answer to this question. Qur briefings always included complete information on cases and on
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every question we anticipated would be asked. Being uninformed on the correct answer to this
guestion (that Perez admits he expected) is the result of either incompetence or deliberate ignorance.

Further, Assistant Attorney General Perez was specifically asked at the Commission hearing
about sworn testimony that his subordinate, Julie Fernandes, had informed Voting Section staff that the
Division had no interest in enforcement cases against defendants who were racial minorities (no matter
how blatant their discrimination) and that the Division would only bring so-called “traditional” civil
rights cases on behalf of minorities. Commissioner Todd Gaziano asked Perez whether he had heard of
this hostility towards race-neutral enforcement of the law by staff, Perez responded that there were no
“people of that ilk” in his Division. Yet, as reflected in the Report, the IG encountered that attitude
throughout his investigation, and Christopher Coates and Christian Adams have testified that they
briefed Perez the day before his testimony about this disgusting attitude. Not only was Perez’s
testimony incredible when he gave it, but he has never corrected his testimony or taken any action to
reverse this racialist enforcement position within the Division.

The Civil Rights Commission also heard testimony that Ms. Fernandes informed the Voting
Section staff that the Division had no interest in enforcing the provisions of Section 8 of the National
Voter Registration Act, which requires states to periodically clean up their voter registration lists by
removing ineligible voters who have died or moved away. This is confirmed on page 100 of the IG
Report, which cites thirteen witnesses who told the IG that “Fernandes stated that she ‘did not care
about’ or ‘was not interested’ in pursuing Section 8 cases.” Yet Perez denied that any such policy
existed.

Christopher Coates testified to the Civil Rights Commission that he had recommended eight
states for investigation for noncompliance with Section 8; yet no action was taken in response for a year
and a half. No investigations were opened until this non-enforcement policy became the subject of
public criticism, and no lawsuits have ever been filed by the Division during the present administration
to enforce Section 8. This despite the fact that a recent study by the Pew Trust found 1.8 million dead
voters on registration lists across the country and almost three million voters registered in more than
one state, imperiling the integrity of the election process that the Division is charged with protecting.

Additionally, Mr. Perez was sbecifigally asked whether he believed in the race-neutral
enforcement of federal voting rights laws. He told the Commission that he did. Yet the 1G Report
discloses on pages 89-90 that the “Division’s current leadership has stated that it interprets ... Section 5
not to.be applicable to White voters who are in'the numerical minority ina particular jurisdiction.”
Assistant Attorney General Perez told the 1G in an interview and in a letter that he.does not believe in
the equal enforcement of Section 5 of the Voting Rights Act. This is a position at odds, according to the
IG Report on page 91, footnote 76, with “at least three AAGs from the previous administration” who
said the Division leadership “did not have a policy to interpret Section 5 ... such that it would not cover
White citizens.”

Page 5 of 11



27

This policy is completely contrary to the race-neutral language of Section 5. Yet, the Division
applied this racialist theory in rejecting a voting change in Kinston, North Carolina. As explained on
pages 87-88 of the IG Report, though white voters are the racial minority in Kinston (black voters make
up 65 percent of registered voters in Kinston), the Division objected to a 2008 referendum that changed
town elections from partisan to nonpartisan. Despite the fact that black voters overwhelmingly
approved the change, the Division filed a patronizing objection that, in essence, claimed that the black
voters didn’t know what they were doing and would be hurt by the change they had approved. The
Division later withdrew its objection based on supposedly “changed circumstances” just two weeks
before a lawsuit by residents was set to be heard by the District of Columbia Court of Appeals, But the
only “changed” circumstance was an infinitesimal change in the black voter registration level from 65 to
65.4 percent, The Division ignored the effect of the referendum on the actual racial minority in Kinston
in violation of the provisions of Section 5 and-clearly withdrew the objection to avoid full judicial review.

The type of abusive internal behavior and mistreatment of employees described in the IG Report
is supplemented by the Division’s abusive external behavior, which goes back decades, but which has,
unfortunately, continued during the current administration. During the Clinton adrhinistration, the
Division was forced to pay over four million dollars in attorneys’ fees and costs in eleven meritless cases .
the Division filed that were thrown out by federal courts. One of these cases, U.S. v. Jones, 125 F.3d
1418 (11th Cir. 1997) demonstrates “the disappointing lack of professionalism” {to quote the |G Report
on page 258) in the Division that still is present today according to the IG. According to the 11th Circuit:

“A properly conducted investigation would have quickly revealed that there was no basis for
the claim that the Defendants were guilty of purposeful discrimination against black
voters...Unfortunately, we cannot restore the reputation of the persons wrongfully branded by
the United States as public officials who deliberately deprived their fellow citizens of theibr
voting rights. We also lack the power to remedy the damage done to race relations in Dallas
County by the unfounded accusations of purposeful discrimination made by the United States.

We can only hope that in the future the decision makers in fhe United States Department of
Justice will be more sensitive to the impact on racial harmony that can result from the filing of
a claim of purposeful discrimination. The filing of an action charging a peyson with depriving a
fellow citizen of a fundamental constitutional right without conducting a proper investigation of
its truth is unconscionable...Hopefully, we will not again be faced with reviewing a case as

carelessly instigated as this one.”

Who was the Division lawyer responsible for this troubling case?” A former, long-term,
management-leve| career lawyer named Gerald Hebert, who is listed as the Division’s counsel in the
district court opinion (846 F.Supp. 955 (5.D.AL. 1994)). it happens that this former Division lawyer is the
same lawyer referred to on page 137 of the IG Report who three separate witnesses say was the
“sutside counsel” who tried to convince Voting Section lawyers to violate their professional code of
conduct by giving him the confidential, privileged, internal DOJ legal opinion in a major Section 5 case in
Texas, telling them that “the document had substantial monetary value.”
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None of these employees reported this unethical solicitation by a former Division manager.
And, sadly, the IG Report concludes that other internal, privileged information and documents were
given to outside civil rights attorneys, thereby establishing that some employees within the Voting
Section had no compunction about violating one of the highest ethical obligations of an attorney —
keeping privileged legal opinions and communications confidential. :

The same type of embarrassing and costly misbehavior by Division lawyers as occurred in the
Jones case has happened again under the current administration. For example, the Division has
launched a series of abusive cases under the Freedom of Access to Clinics Entrances (FACE) Act. This
federal law was intended to prevent physical 6bstruction, intimidation, or the use or threat of force
outside of abortion clinics. But the statute specifically protects the right of “expressive conduct,”
including peaceful demonstrations. In 2011, a federal judge in Kansas refused to grant DOJ’s request for
an injunction against a pro-life activist, saying her activities were protected by the First Amendment.

Last year, a federal judge in Florida dismissed another FACE Act prosecution against Mary Susan
Pine who was engaging in peaceful protests (U.S. v. Pine, Case No. 10CV80971 (S.D. Fla. Jan. 13, 2012)).

The almost total lack of evidence of any violation of the law and the “negligent and perhaps
even grossly negligent” behavior by Division lawyers {and those who should be managing them) led the
federal judge to wonder whether the prosecution of Ms. Pine was the “product of a concerted effort
between the government and the [abortion clinic], which began well before the date of the incident at
issue, to quell Ms. Pine’s activities” rather than enforce the statue. In other words, the judge believed
that Ms. Pine may have been targeted for her political beliefs. “The Courtis at a loss as to why the
Government chose to prosecute this particular case in the first place,” the judge wrote at the conclusion
of his ruling. American taxpayers were forced to pay $120,000 in attorneys’ fees and.costs to Ms. Pine
when the Division agreed to settle her motion for fees. It is very clear that a pro-abortion ideology is
driving enforcement of the FACE Act, not the objective, unbiased, nonpartisan interests of justice and
equal protection under the law.

In a similar vein are the Division’s legal arguments in Hosanna-Tabor Evangelical Lutheran
Church and School v, EEOC, 132 S.Ct. 695 (2012), which represent a war on religious freedom completely
at odds with the Division’s prior history of protecting religious freedom. As head of the Division, Thomas

_Perez signed onto a brief to the Supreme Court arguing that the religious freedom clause of the First

Amendment did not extend to the hiring decisions of a church, claiming there should be no ministerial
exception for religious institutions. This was such an extreme position that all ning justices of the
Supreme Court disagreed, finding the arguments made by DOJ “untenable.” The Court could not accept
“the remarkable view that the Religion Clauses have nothing to say about a religious organization’s
freedom to select its own ministers.” Indeed, the Obama administration’s former Solicitor General,
Elena Kagan, joined a particularly powerful concurring opinion with Justice Samuel Alito rebuking the
legal position advanced by the administration.
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In another example of the mismanagement of its enforcement responsibilities, the Division was
forced to pay the state of Arkansas $150,000 in attorneys’ fees and costs last year when it had a case
dismissed by a federal court in another failed prosecution under the Civil Rights for Institutionalized
Persons Act (U.S. v, Arkansas, 794 F.Supp.2d 935 (E.D. Ark. 2011)). Once again, the judge found almost
no evidence to support the Division’s claims against the Conway Human Development Center, an
institution for developmentally disabled individuals operated by the state of Arkansas. The Division
claimed a pattern and practice of deviating from the applicable standard of care that violated the
constitutional rights of the residents despite the lack of a single complaint by residents of the Center or
their families.

The federal judge was harsh in his criticism of the Division’s case, calling into question the basis
for the lawsuit and assailing the caliber of the government’s witnesses — calling them
“unpersuasive...[and] not qualified.” Concerned parents and guardians opposed the Division’s lawsuit
and the judge found that the government was “in the odd position of asserting that certain persons’
rights have been and are being violated while those persons - through their'parents and guardians -
disagree.” This metitless lawsuit was dismissed with prejudice and followed another lawsuit filed by the
Division against Arkansas’s entire mental health system that was also dismissed in 2011 because of the
Division’s failure to comply with the statutory prerequisites to file suit.

While the Division, with an increase of more than 25 percent in its budget since 2008, has only
found time to file one Section 2 lawsuit under the Voting Rights Act, it has tried to twist federal
discrimination laws to go after the Mohawk Central School District in upstate New York for having a
dress code that prevents boys from wearing makeup, nail polish, wigs and high'heels - that is
supposedly sex discrimination according to the Division. This administration apparently believes that it
is a violation of federal law designed to prevent gender discrimination for high schools to have a dress
code that makes distirictions between what is appropriate dress for males and what is appropriate dress
for females. Obviously, schools should not allow bullying or violence of any kind. But it is
mismanagement of the resources of the Division to launch federal investigations of schools for having
dress codes that differentiate between males and femalés or to equate such dress codes with sex
discrimination.

This admiinistration has also engaged in biased hiring in the civil service ranks, Two years ago,
Christian Adams and | engaged in a research project to analyze thé resumes of 113 lawyers hired in the
Division since 2009, They were obtained through a Freedom of Inférmation Act request by Pajamas
Media, which were only released after Pajamas Media went to court to force theDivision to release
those resumes.  Our analysis, which was confirmed-in the |G Report on page 222, is that the current
leadership set up criteria for hiring that “resulted in a pool of select candidates that was overwhelmingly
Democratic/liberal in affiliation.” Even their utreach was almost éxclusively to “liberal organizations”
(IG Report page 216). o

Our analysis showed that 100 percent of the individuals hired were “Democratic/liberal” and
that the Division might as well have put up a sigh that said “conservatives need not apply.” In another
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instance of such political discrimination, the IG Report found that at the request of Julie Fernandes, a
Voting Section deputy chief compiled a list of former Section lawyers “in part for recruiting purposes”
that specifically excluded the names of eight former career lawyers “who were widely perceived to be
conservatives” (pages 195, 218).

In fact, the |G Report notes on page 220 that the “Voting Section passed over candidates who
had stellar academic credentials and litigation experience with some of the best law firms in the country,
as well as with the Department;” instead, 56 percent of those hired came from only five advocacy
organizations identified by the IG Report (Appendix C) as “liberal”: the ACLU, La Raza, the Lawyers’
Committee for Civil Rights, the NAACP, and the Mexican American Legal Defense Fund. This has resulted
in the hiring of biased and partisan lawyers like Dan Freemen in the Voting Section, a former ACLU
attorney with no experience in the voting area, who boasted on Twitter that he had started the crowd
booing Rep, Paul Ryan at President Obama's recent inauguration. Such public displays of political bias
are extremely damaging to the reputation of the Division and its ability to maintain the appearance of
impartiality. The Division has done nothing publicly to disavow Mr. Freemen’s conduct.

This is 4 long term problem with liberal career staff who completely dominate the management
positions within the Division, making sure that qualified lawyers who are Republicans or conseryatives
are not hired, in violation of applicable civil service rules. There have never been any consequences for
that misbehavior in all of the decades that the Division has been in operation.

| have spoken in general terms about the conditions inside the Division as outlined by the IG
Report, but | wouid like to talk about one personal issue that involved me as well as other attorneys in
the Division, because it shows just how bad the situation is there. 1am a first-generation American. My
mother grew up in Nazi Germany and my father was a Russian who fled the Soviet Union when the
Communists took control. He was part of the resistancé movement against the Nazis in Yugoslavia
during World War iI. They métin a refugee camp in the American-occupied sector of Germany in 1946
and immigrated to the U.S. in 1951, My mother was arrested by the Gestapo in 1945 when she was a
teenager and the fact that she was not killed but survived is-a testament to her courage and the grace of
God.

| was shocked at the hostility with which | was greeted when | was hired as a career trial lawyer
in the Voting Section. | was made to understand that because of my conservative political views; which
had.nothing whatsoever to do with my professional work as an experienced lawyer in the area of voting
and elections, I'was considered unqualified to be a caréer lawyer in'the Division. If you look on page 127
of the 1G Report, it describes in great detail the nasty postings and comments made by career staff on
“widely read liberal websites.concerning.Voting Section work and personnel.” These postings:

“included a wide array of inappropriate remarks, ranging from petty and juvenile personal
attacks to highly offensive and potentially threatening statements. The comments were
directed at fellow career Voting Section employees because of their conservative political views,
their willingness to carry out the policies of the CRT division leadership, or their views on the
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Voting Rights Act. The highly offensive commients included suggestions that the parents of one
former career Section attorney were Nazis.”

The IG Report does not say who the Nazi comments were directed at, but those comments were
directed at me. Given my parents’ terrible experiences, | can’t tell you how angry it makes me to know
that such comments were made publicly about me and my parents by feliow employees who didn’t like
me because of my personal views, my involvement in-approving the U.S. v. Brown case and Georgia’s
voter ID law, and my belief that the Voting Rights Act protects all voters from discrimination, no matter
what their race. Believing in equal enforcement of the law makes you a pariah in this Division.

This was in line with the mistreatment of another lawyer identified in the |G report as Arnold
Everett (an alias), a former clérk for the chiefjusticé of a state supreme court, who was called a “hand-
picked Vichyite” and was subjected to unremitting hostility because his legal opinions on particular cases
such as the Georgia voter ID case, as outlined in the IG Report, differed from those of some other
lawyers, and because of his willingness to work on cases that other staff disfavored like U.S. v. Brown.
He even had his computer system breached by those same lawyers snooping through his work. He was
harassed by liberal employees because of his Christian religious beliefs, which'is a symptom of the
hostility to traditional religion of too many of the employees who work there. As the IG Report
concluded, other employees made “unprofessional and disparaging remarks about Everett to each other
and to other employees in the Section, mocking his intelligence, his legal acumen, and his personal
beliefs” (page 121).

As a friend and former fellow co-worker, Everett told me of the terrible conditions and the
hostile environment in which he was forced to work, which affected his health and his family, and which
finally drove him out of the Division. This shows the viciousness, pettiness, meanness, and
unprofessionalism of employees within the Division, all of which was noted by the Inspector General.

Some of these same employees are no doubt sitting in their offices at 1800 G Street watching
this hearing today. Employees who bragged to the |G about their harassment and cyber bullying of
conservative employees are still employed inthe Division. As the IG Report outlines on page 129, a
current employee, identified under the alias of Karen:Lorrie; who is actually an employee named
Stephanie Celandine Gyamfi, even committed perjury when she “denied under oath” that she had
publicly posted comments on websites “concerning Voting Section personnel or matters” (page 129).
She finally admitted her behavior to the IG investigators when confronted with evidence that she had
done so, but she told the IG that “she did not regret posting comments-online, except to the extent that
it resulted in questioning from the O1G.”

According to Sen. Chuck Grassley (Press Release, March 12, 2013}, thé unapologetic Ms:
Celandine Gyamfi “is still employed” at the Division-and has apparently been neither disciplined nor
terminated by the current leadership of the Division for her outrageous behavior.. In fact, she has been
treated as a hero inside the Voting Section for her public criticism according to other employees in the
Division with whoim | have spoken. When she expressed on Facebook her contempt for residents of
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Mississippi after they passed a voter ID statute, calling them “disgusting and shameful,” the Division
defended her and refused to remove her from cases involving Mississippi despite her plain bias that
would make the public question the impartiality of any decision made by the Division in which she is
involved.

| am proud of my work at the Civil Rights Division during the four years | was there. { worked
with some dedicated and professional attorneys such as Christopher Coates and Christian Adams. But !
also encountered unremitting hostility from other lawyers and the “internecine conflict” recognized by
the IG Report on page 257. | saw what | considered to be qnfair, biased, partisan, and unprofessional
behavior that should be unacceptable from government lawyers and that continues today. According to
my friends inside the Division, conservative employees continue to be marginalized.

There will be no improvement unless the current administration takes steps to discipline,
reassign, or terminate those employees who have engaged in this type of behavior but who are still
employed in the Division.

Most importantly, the purpose of the Division is to enforce the law equally and fairlyina
manner that meets the highest ethical and professional standards. Too many of the employees there do
not, as the IG Report says, “appreciate the importance of public confidence in the impartial legitimate
enforcement priorities set by” the Division. The Division’s enforcement responsibilities must be
enforced in a race-neutral manner that protects all Americans from discrimination.

| agree emphatically with the conclusion of the |G Report on page 258 that professionalism
means “operating in a manner that consciously ensures both the appearance and the reality of even-
handed, fair and mature decision-making, carried out without regard to partiéan or other improper
considerations.” We do not have that today in the Civil Rights Division of the U.S. Department of Justice.
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Mr. GOODLATTE. Thank you, Mr. von Spakovsky.
Mr. Mihet, welcome.

TESTIMONY OF HORATIO G. MIHET,
SENIOR LITIGATION COUNSEL, LIBERTY COUNSEL

Mr. MIHET. Chairman Goodlatte, Ranking Member Conyers, and
Members of the Judiciary Committee, thank you for inviting me to
testify before you today. My name is Horatio Mihet, and I am Sen-
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ior Litigation Counsel at Liberty Counsel, a nationwide nonprofit
firm dedicated to protecting our first freedoms.

Having grown up under a totalitarian regime, I have seen first-
hand what happens when the very government agency charged
with protecting civil rights becomes complicit in violating them.
Unfortunately, that is precisely what the Civil Rights Division
under the leadership of Thomas Perez has done with Liberty Coun-
sel’s client, Susan Pine, a 61-year-old American from Florida.

Susan has for over 20 years spent her free time outside of an
abortion clinic peacefully counseling expectant mothers about alter-
natives to abortion. In 2009, after trying unsuccessfully for years
to silence Susan, the abortion clinic began to entreat the Dod to
eject her from that public square. Mr. Perez readily agreed, and he
assigned seven of his top litigators, including himself, to file a law-
suit against Susan under the Freedom of Access to Clinic En-
trances Act, or FACE.

Now, before filing this lawsuit, Mr. Perez flew several of these
taxpayer-funded lawyers from Washington, D.C. to Florida in No-
vember 2009 to have a taxpayer-funded stakeout outside this clinic,
to see if by chance Susan might violate the law while these lawyers
are hiding in the bushes watching her. In its lawsuit filed 9 months
later, the Dod then claimed that on the same day that its lawyers
were descending upon West Palm Beach, Susan obstructed one ve-
hicle attempting to enter the clinic’s parking lot.

Now, there were many clear signs indicating to every reasonable
observer that this was nothing more than a political prosecution
not grounded in any fact or law. First, there was no victim. No one
actually came forward to complain of being obstructed. Instead, the
lawsuit was filed entirely based on what one police officer claimed
that he saw from the bushes 300 feet away. This officer conven-
iently forgot to record the license plate of this phantom vehicle, and
he forgot to identify this mystery driver that was allegedly ob-
structed, so that all we had was his word.

Second, Mr. Perez did not file his lawsuit in November 2009. He
waited over 9 months to file it, just long enough for the clinic to
conveniently destroy the videotapes from its surveillance cameras,
as well as its patient sign-in sheets. The court found that the Dod
was “negligent” and “even grossly negligent” in its failure to pre-
serve this critical evidence.

Third, the Dod claimed that Susan “stopped and stood in front
of a vehicle in the pedestrian crosswalk.” Now, this allegation was
entirely made up by the Dod because its own witness, the police
officer hiding in the bushes, testified under oath that once this
phantom vehicle stopped, Susan “immediately got out of its path.”
The officer himself admitted that she did not stop and stand in
front of any vehicle.

And so, after almost 2 years of litigation against Mr. Perez and
his legal dream team, the court concluded that the Dod suit did not
even warrant a trial, and granted us summary judgment. Judge
Ryskamp said, “The court is at a loss as why the government chose
to prosecute this particular case in the first place.” He concluded
that the DodJ’s position was inconceivable and absurd, and he sus-
pected a conspiracy was afoot between the Dod and the clinic to de-
prive Susan of her First Amendment rights.
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We asked the Court, based on its findings, to sanction Mr. Perez
and his legal team for filing a frivolous lawsuit. Rather than await
the results of that motion, Mr. Perez and his team quietly paid
$120,000 out of the public treasury and then moved on to their
next target.

So throughout this litigation and several others like it, the lead-
ership at the Civil Rights Division has demonstrated that it cannot
be trusted to follow the law whenever it conflicts with their ide-
ology. We, therefore, would urge this Committee to exercise its con-
stitutional authority and oversight, and to take whatever steps are
necessary to restore the public’s trust in the institution that is
charged with safeguarding and protecting our most basic and cher-
ished freedoms.

I thank you for inviting me, and I look forward to answering any
questions that you might have.

[The prepared statement of Mr. Mihet follows:]
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The Clinic has long considered Susan's protected speech to be a thorn in its side, and for
many years tried, unsuccessfully, to have her arrested, fined, jailed and permanently ejected from
the public square outside its premises.' In 2009, after those efforts failed, the Clinic began to
entreat Mr. Perez and his staff at the Civil Rights Division of the DOJ to assist them with their
Pine problem.

Coincidentally, the DOJ, under the leadership of Messrs. Holder and Perez, had
expressed an interest in increasing prosecutions of pro-life Americans under the Freedom of
Access to Clinic Entrances Act, 18 U.S.C. § 248 ("FACE"). Indeed, a September 1, 2011 report
of National Public Radio indicated that, within just the first two years of the first Obama
Administration, FACE prosecutions incizased an astounding 800% as compared to the entire
eight-year span of the previous administration.”

By November 2009, Clinic personnel and DOJ officials had met, talked on the telephone
and exchanged emails and written correspondence about Susan so frequently that they were on a
first name basis.® The written communications and court testimony revealed that Mr. Perez' legal
team and Clinic personnel planned a taxpayer-funded stakeout for November 19-21, 2009,
whereby multiple DOJ lawyers would fly from Washington, D.C. to West Palm Beach and “just
hang out outside the clinic and observe" Susan.*

By sheer Providence, or so the DOJ claimed, on November 19, 2009 — the exact same
day that the DOJ lawyers were descending into West Palm Beach for this surreptitious
surveillance — West Palm Beach police officer Sanjay Raja also took a detour from his “routine
patrol,” “hid” himself in “the bushes™ outside the Clinic, and “took an opportunity to see” what
Ms. Pine and her friends do when “they don’t know that the police are watching.” Officer Raja,
who was himself on a first name basis with Clinic staff, then met with the just-arrived DOJ
lawyers, and reported his observations of Ms. Pine. Importantly, Officer Raja did not consider
Susan's conduct that day to warrant arrest or even a citation.

Nevertheless, nine months later, the DOJ filed a federal lawsuit against Ms. Pine,
alleging that she violated FACE on a single occasion, November 19, 2009, when she supposedly
stepped out in front of a car in the Clinic's driveway, thereby blocking access.®

! See, e.g., Pine v. Presidential Women's Center, Inc., Mona Reis, et al.; No. 9:04-cv-80123-WJZ (S.D.
Fla. 2007); Halfpap, et. al. v. City of West Palm Beach, 9:05-cv-80900-DMM (S.D. Fla. 2008).

2 See Justice Department Tougher on Abortion Protesters, NPR News, September 1, 2011, available at
hitp://erww.npr.org/2011/09/01/14009405 1/obama-takes-tougher-stance-on-abortion-
protesters?ft=1&f=1001, last visited April 13, 2013,

? See e-mail from DOJ Sr. Trial Attorney Julie Abbate to Clinic President Mona Reis, November 4, 2009,
copy attached hereto as EXHIBIT A.

! See id.
5 See Deposition of Sanjay Raja, pp. 49, 69-70, 89-90, 94, excerpts attached hereto as EXHIBIT B.

§ Holder v. Pine, Case No. 9:10-cv-80971-KLR (S.D. Fla.), Complaint attached hereto as EXHIBIT C.
Page 2 of 6
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The Clinic has an expensive surveillance system, with video cameras pointed at the exact
spot where this violation supposedly took place. However, by the time the DOJ filed its suit, the
videotapes had all been conveniently destroyed. Even though the DOJ lawyers were meeting
with Clinic staff on the exact day when these tapes were being recorded, to discuss the filing of a
lawsuit against Susan, not one of the DOJ lawyers advised the Clinic of the need to preserve that
critical evidence. The Clinic had previously attempted to use videotapes from its surveillance
system against other pro-life Americans, but on this occasion it did not think that evidence was
good enough to warrant saving. The Court eventually found that the DOJ's astounding omission
was “indeed negligent, and perhaps even grossly negligent."’

Without the videotapes that would have easily disproven Officer Raja's supposed
observations from the bushes, the DOJ alleged in its initial Complaint that Susan “obstructed a
car,” “by stepping in front of the car as it was attempting to enter” the Clinic.® Conveniently,
Officer Raja failed to record the license plate of this phantom vehicle, and he failed also to
record the identity of the mysterious driver and occupants of the vehicle.” And, along with the
surveillance videotapes, the Clinic had also-conveniently destroyed the patient sign-in sheets,
which might have identified this mystery driver, and his or her purpose in visiting the Clinic
(e.g., to deliver sandwiches, fix a leaky toilet, make a u-turn, or have an abortion).'° Thus, since
no victim had ever come forward to complain of being "obstructed," the DOJ had premised its
entire case solely on Officer Raja's supposed observations of an unidentified vehicle, and his
unconfirmed suspicion that an unidentified driver must have felt "obstructed" by Susan. !

Susan moved to dismiss the DOJI's Complaint. We argued that her alleged “stepping in
front of the car” causing it to stop momentarily, even if it actually took place, which we
vigorously disputed, could not violate FACE as a matter of law. Susan was in a marked
pedestrian crosswalk. Her alleged interaciion with this vehicle would have been no different than
millions of other pedestrians who take the right of way at crosswalks every day in this country.

Undeterred, the DOJ’s response was to voluntarily amend its Complaint on the eve of the
hearing on our motion to dismiss. In its Amended Complaint, the DOJ now claimed that Susan
didn’t merely step out in front of a vehicle in a marked, public, pedestrian crosswalk, but rather
that she “stopped and stood in front of the car as it was attempting to enter the driveway.”'?
The Court accepted the DOJI’s newly invented factual allegation as true, as it was required to do
on a motion to dismiss. On the basis of this new allegation, the Court denied our renewed motion
to dismiss, and allowed the case to proceed to discovery.

7 See Order Granting Defendant’s Motion for Summary Judgment, Holder v. Pine dkt. no. 96, pp. 5, 9-10,
attached hereto as EXHIBIT D.

® Exhibit C, p. 2, 7 10.
? Exhibit D, p. 5.
Y.
11

Id. at pp. 5-6.

2 Holder v. Pine, Amd. Compl., dkt. no. 30, p. 2, { 12 (emphasis added), attached hereto as EXHIBIT E.
Page 3 of 6
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The extensive discovery that followed revealed that the DOJ did not have a basis for its
newfound factual allegation. Specifically, Officer Raja, the DOJ’s sole eyewitness, testified
under oath at his deposition that Susan did net “stop and stand” in front of the phantom vehicle.
Instead, Officer Raja testified that “once the car stopped, she immediately went to the driver’s
door and window." Officer Raja consistently and repeatedly refuted any notion that Susan
“stoo&l” in front of any vehicle, testifying numerous times that she “quickly darted” out of the
way.

Officer Raja obviously had all of these observations at the time he initially met with the
DOJ's lawyers, nine months before the lawsuit was filed, so he must have shared them with the
DOJ when the alleged events were still fresh in his mind. Furthermore, the conveniently
destroyed videotapes would have settled beyond any doubt whether the DOJ's new version of the
facts had any merit. But rather than accept and disclose this evidence, which would have
dismantled its case out of the starting gate, the DOJ manufactured a new set of facts out of whole
cloth, and used them to defeat Susan's motion to dismiss, forcing her to engage in protracted
litigation.

Despite the dearth of facts to substantiate its political persecution, or perhaps because of
it, the DOJ spared no expense in prosecuting Susan, assigning no fewer than seven of its top -
attorneys to her case. In addition to Mr. Perez himself — who led the charge and headlined every
signature page of every pleading filed with the Court — the DOJ’s litigation dream team also
included the Chief and Deputy Chief of the “Special Litigation Section” within its Civil Rights
Division, two additional Trial Attorneys from Washington, D.C., and the U.S. Attorney and
Assistant U.S. Attorney from Miami, Florida.'* Indeed, so impressive was the DOJ's show of
force against Susan, that its attorneys’ signatures sometimes could not even fit on a single
signature page. And, while the winter weather differential may have accounted for at least some
of the eagerness of multiple Washington, D.C. attorneys to attend depositions and hearings in
West Palm Beach (at taxpayer expense), that fact was easily lost upon Susan, while her freedom
and fortune were imperiled by the most powerful government on Earth.

Ultimately, after almost two years of litigation, the DOJ's tour de force was not enough to
overcome the Constitution and the law. Based in part upon the unequivocal testimony of Officer
Raja — the DOJ's own witness — the Court determined that the case did not even warrant a trial,
and instead granted summary judgment to Susan. The Court specifically found that Susan did not
block any vehicle, and then methodically dismantled the DOJ’s “case” piece by piece, holding
that: ‘

e “The Government has failed to create a genuine issue for trial on all three .
elements of its FACE claim”;

e “The [DOJ's] evidence could not lead a rational jury to find that Ms. Pine's
conduct constituted a physical obstruction within the meaning of FACE™;

1% Exhibit B, pp. 32, 35, 39, 59.
" See, e.g., Exliibit C, p. 4; Exhibit E, p. 5; Exhibit F, p. 2.
Page 4 of 6
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e “The Government has ... failed to set forth sufficient evidence that Ms. Pine
intended to restrict the passenger’s freedom of movement™;

e The DOJ's interpretation that FACE prohibits a pedestrian from walking in front
of a vehicle in a marked crosswalk is inconceivable, defies “common sense,”
and “yields an absurd result”; and

e The DOJ’s "absurd" interpretation of FACE, and the manner in which it sought to
apply it against Susan, “would violate Ms. Pine’s right to free speech guaranteed
by the First Amendment of the United States Constitution.”"

In light of these deficiencies, the Court declared that the DOJ lacked any justification to
bring and maintain the action against Susan: “The Court is at a loss as to why the Government
chose to prosecute this particular case in the first place.”'® Indeed, the DOJ’s lack of any
evidence, coupled with its “grossly negligent” failure to preserve critical evidence, the lack of a
"victim," and its “curious” meetings with “[Clinic] staff and police officers the very next day
after the alleged violation occurred,” caused the Court to suspect a conspiracy between the DOJ
and the Clinic to deprive Ms. Pine of her First Amendment rights:

"The Court can only wonder whether this action was the product of a concerted
effort between the Government and [the Clinic], which began well before the
incident at issue, to quell Ms. Pine’s activities rather than to vindicate the rights of
those allegedly aggrieved by Ms. Pine’s conduct.""’

Based upon the Court's findings, Liberty Counsel asked the Court to impose a fee and
cost sanction upon the DOJ, for filing a federal lawsuit without justification. Rather than await
the Court's ruling on this motion, the DOJ agreed to pay (with taxpa?ler funds) $120,000 to
partjally reimburse Liberty Counsel for its fees and costs in the litigation. ®

Some might point to the final outcome, and conclude that no further action is necessary
because the system of justice worked as designed. Such conclusion would miss the point entirely.
The Civil Rights Division of the DOJ is charged with the critical task of safeguarding the civil
rights of all Americans, not concocting political prosecutions against those who peacefully
exercise their First Amendment rights. When the Department of Justice targets a United States
citizen and brings the full weight of the federal government against her, it must have a solid case
based on the facts and the law. The DOJ must not allow ideology to bias its prosecutorial
judgment. From the moment this case against Susan was filed, until it was concluded, it was
clear to all objective observers that the Civil Rights Division was motivated by pure ideology,
and that its absurd position was not supported. by either the law or the facts.

Y Order Granting Summary Judgment, Exhibit D, pp. 17-20 (emphasis added).
'° Id. at p. 20 (emphasis added).
7 Id. at p. 10, n.6.

18 Joint Notice and Stipulation, Holder v. Pine, dkt. no. 106, attached hereto as EXHIBIT F.
Page 5 of 6



40

"As the Ninth Circuit has recently pointed out in another case involving similar

misconduct, the Department of Justice under its current leadership has seemingly forgotten its
raison d’étre:

"The Department of Justice has an obligation to its lawyers and to the public to
prevent prosecutorial misconduct. Prosecutors, as servants of the law, are subject
"to constraints and responsibilities that do not apply to other lawyers; they must
serve truth and justice first. Their job is not just to wid, but to win fairly,
staying within the rules. That did not happen here."'?

We welcome this Committee's oversight into the misconduct and mismanagement of the
Civil Rights Division of the Department of Justice, and pledge our full support in taking
whatever steps are necessary to restore the public's trust and confidence in the institution charged
with safeguarding constitutional rights.

I look forward to answering any questions you might have, and thank you again for the
opportunity to appear before you today.

Very Truly Yours,

Senior Litigathen C
Liberty Counsel

" United States v. Lopez-Avila, 11-10013, 2012 WL 450314, *9 (9th Cir. Feb. 14, 2012) (emphasis
added).

Page 6 0of 6
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EXHIBIT A

E-mail from DOI Sr. Trial Attorney Julie Abbate to Presidential Women's Center
President Mona Reis, November 4, 2009.
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Abbate, Julie (CRT) DEFENDAR

EXHIBIE.
From: Mona-Reis [enmiimecpist] RS
Sent: Thursday, November 05, 2009 10:41 AM 3 %
To: Abbate, Julle (CRT) ¥ ;
Ce: Trainor, Cathlesn {CRT) .
Subject: RE: Tentative plans

Below are finks to the two lacal ordinances related to protecting access and reducing harassment at our Genter:
Sec. 34-38. SOUND LIMITATIONS FOR HEALTH CARE FACILITIES.

hitp:{/tibrary8. municode.corm:80/default-
fest/emplate.him?view=browse&dos_action=setdocédoc_keytypestocid8doc key=44c37df!b9461685780e6ab06ade8infobage=1
0017

ARTICLE X!V. OBSTRUCTION OF PUBLIC STREETS, HIGHWAYS AND ROADS

hitp://iibrary8. municode.com:80/default-
testitemplate.him?view=browse8doc _action=setdocdoc_keytype=tocid@doc key=5171b1238ed47 3906652505067 268d2bdinfobase=
10017 .

----- Original Message-—---

From: Abbate, Julie (CRT) [mallto:Julie Abbate@usdoj.gov
Sent: Wednesday, November 04, 2009 2:16 PM

To: Mona Reis .

Cc: Trainor, Cathleen (CRT}

Subject: Tentative plans

Hi, Mona - 1 just- wanted to follow up on our discussions today — As I said, we're hoping to be able to
come visit your cenler on Friday, November 20 and Saturday, November 21, and I just wanted to give
you an idea of what to expect if we do. We would arrive in West Palm Beach on Thursday evening, so
we would be able to meet at the center as early as you would like on Friday. We would be happy to
meet with you and anyone else for a general informational meeting to let you know who we are, what
we do, what we'te looking for, etc., as well as to answer any questions anyone may have. After that,
wed Jike 1o interview any staff or volunteers to discuss their observations of the protesters to get an idea
of what’s goinp on there, as well as to gauge our pool of potential witnesses if we file a FACE case, We
can be at the center as long as we need to on Friday. On Saturday, we’d plan to observe the protesters.
Usually, we just hang out outside the clinic and observe, as well as chat with the escorts. We’d planto
Ieave on Saturday afternoon.

Also, as I mentioned. ) will be out of the office for the rest of the week and all of next week, and will
likely not have access to email. My next day in the office will be Monday, November 16. I7Hl give yon
a call early that week as soon as [ know whether we'll be able to travel as planned. Cathy Trainor,
another atlorney in our office. will likely accompany me on any trip to your center, and she may contact
you next week if there are any questions about anything. Also, feel free to contact Cathy at (202).616-
9009 next week if you need 10.

And. finally, I have a copy of the court decision regarding the buffer zone, so no ﬂeed 10 send that.

17 US-PWC-000065
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And 1 think that’s it . ..
We'll talk soon!
Julie

Julie Abbate

Senior Trial Attorney

.S, Department of Justice
Civit Rights Division
Special Litigation Section
(202) 3534637

No virus found in this incoming message.
Checked by AVG - www.avg.com
Version: 8.5.424 / Virus Database: 270.14.49/2480 - Release Date: 11/04/09 07:37:00

US-PWC-000086
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EXHIBIT B

Excerpts from sworn deposition testimony of West Palm Beach Police Officer
Sanjay Raja, taken on June 22, 2011.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOQUTHERN DISTRICT OF FLORIDA
WESY PALM BEACH DIVISION

ERIC H. HOLDER,
Attorney General of the
United States of America
Plaintiff,
vs.

MARY SUSAN PINE,

Defendant.

CIVIL ACTION

No. 9:10-cv-80971-KLR

DEPOSITION OF

OFFICER SANJAY RAJA

Wednesday,

8:48 a.m.

Susan S. Kruger

June 22, 2011
West Palm Beach, Florida
11:32 a.m.

561/842-5290
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APPEARANCES:

ON BEHALF OF THE PLAINTIFF:

U. S. DEPARTMENT OF JUSTICE
Civil Rights Division

950 Pennsylvania Avenue, NW
Washington, D.C. 20530
202/616-9009

BY: CATHLEEN TRAINOR, ESQ.

U.S. DEPARTMENT OF JUSTICE
UNITED STATES ATTORNEY'S OFFICE
99 Northeast 4th Street

Miami, Florida 33132
305/961-9327

BY: VERONICA HARRELL-JAMES, ESQ.

ON BEHALF OF THE DEFENDANT:

LIBERTY COUNSEL

100 Mountain View Road
Lynchburg, Virginia 24502
434/592-7000

BY: CYNTHIA N. DUNBAR, ESQ.

ON BEHALF OF THE WITNESS:

CLAUDIA M. McKENNA, CITY ATTORNEY
CITY OF WEST PALM BEACH

401 Clematis Street

West Palm Beach, Florida 33401
561/832-1350

BY: KIMBERLY L. ROTHENBURG, ESQ.

ALSO PRESENT: Mary Susan Pine

Mona Reis

Susan S. Kruger ~ 561/842-5290
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so big -- and was trying to make a right-hand turn into
this complex, into the parking lot when Ms. Pine was
pacing back and forth previously throughout her time
there.

And as the car was approaching and she noticed
the car was turning, she quickly started to walk faster
towards the car to impede its flow so to cause it to
stop. Once the car stopped, she immediately went to the
driver's door and window and was giving a pamphlet and
soliciting the occupants.

Q And just to clarify, you showed the car was
traveling east or moving to the right on your sketch on
Northpoint Parkway and was attempting at that time,
according to your testimony, to turn right into what is
marked as the exit on the sketch. And when you said it
stopped, where woula the car have been located in
relation to Northpoint Parkway and the exit?

A Three-quarters of the vehicle was sticking out
into Northpoint Parkway, and the rest of the nose of the
vehicle was almost up to the sidewalk to enter into the
Women's Center. So it was blocking the flow of traffic.
In fact, it did stop a vehicle that was behind it and
had to go around it.

Q It stopped one vehicle, and that vehicle went

around. How many lanes are on Northpoint Parkway?

Susan §. Kruger ~ 561/842-5290
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Pine immediately went to the driver's side. Did you
witness her, according to your testimony, having
conversation with the driver?

A Yes, saw them talking.

Q And where was she standing when they were
talking?

A At the window, with her hand in the window.

Q So what was her movement as you were -- what

point did you first notice this interaction? Where was
the car when you first noticed Ms. Pine, watching the
interaction between the car and Ms. Pine?

A I noticed the car coming towards the
intersection. It slowed down and started to make a
right-hand turn, at which time Ms. Pine was only at this
edge, and she was at her normal pace that she does back
and forth.

As soon as she saw the car turning, she did a
quick pace towards -- on the sidewalk towards the
vehicle, at which time the car stopped because obviously
it would have hit her. As soon as the car stopped, she
quickly darted to the driver's door. And at the
driver's door, she engaged in dialogue. I saw her
talking, and the male driver and the female passenger
were locking at her, and she had her hand in the window

with paperwork.

Susan S. Kruger ~ 561/842-529¢0
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going back, she saw the car coming, and as it was making
a turn, she was basically at this corner where the
asterisk is. Once when she saw the car coming, she
paced, had a quicker pace, a faster walk down the
sidewalk, forcing the car to stop. Then once when the
car stopped, this is when she darted to the driver.

Q And just to clarify for the record, you
started at the asterisk which is furthest to the right,
following the arrows to the left on the sidewalk. And
then the last arrow takes her to the driver's side and
puts her actually in Northpeint Parkway. So is that an
accurate reflection then at the time you approached her
where she was standing --

A In the street.

MS. HARRELL-JAMES: Objection.

MS. DUNBAR: You want to clarify your
objection?

MS. HARRELL-JAMES: {Shakes head.)
BY MS. DUNBAR:

Q So she was standing in the street. And in
looking at this, is there any possibility from your
drawing that she could have been in some other location
than what you saw, or do you feel this is an accurate
reflection of her route and where she ended up?

A That's the best I can do.

Susan S. Kruger ~ 561/842-5290
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Q But your recollection at this time is that you
were just doing a directed patrol under your own
initiative?

A Yes.

Q In your report you also say "from a distance."
I think you've somewhat clarified, but could you confirm

again about how far away you were in your hidden

location?
A Approximately two to 300 feet.
Q If you were hidden, what was it that was

hiding your location?

A Cars and bushes.

Q Would any of that have impeded your view of
that intersection?

A No.

Q And you also state that "caused the car to
block the driveway," meaning Ms. Pine's actions caused
the car to block the driveway, "as well as traffic." So
qut to clarify, your picture that you drew on Exhibit
2, Defendant's Exhibit 2, shows the extent that she

would have been -- the car would have been blocking the

driveway?
A Yes.
Q And when you say traffic, can you confirm from

your previous testimony how many cars that constituted

Susan S. Kruger ~ 561/842-5290
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Q And from this sketch, you do not show her ever
standing in front of the front part of the vehicle.

A Directly in front, no.

Q So before, after or during. You don't have
her there before, and then you show her moving to the
driver. Was there any point after that where she moved
in front of the car?

A No.

Q And you said immediately. I need you to
define what immediately is, that as soon as the car
stopped, she immediately went to the driver's side. How

quickly would immediately be?

A Immediately.

Q S¢o no delay of time. What would your
understanding be? I know you're saying immediately is
immediately, but any delay of time? What would
constitute immediate?

MS. HARRELL-JAMES: Objecticen.

THE WITNESS: As soon as the car stopped, the
eye contact was already there. Went straight to the
door to talk to him.

BY MS. DUNBAR:

Q All right. How long had you been in the

location where you were witnessing the vehicle prior to

this incident taking place?

Susan S. Kruger ~ 561/842-5290
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violation of the -- the pedestrian violation and the
ordinance chapters. She acknowledged that, and she just
went on with her yelling at me and yelling at the young

male, asking if he got that.

Q So when you said she acknowledged that,
what --

A "Yes, I know," she said.

Q And when you said she was yelling at you and
the young man, explain yelling. How would you define
that?

A A loud tone of voice.

Q Whom have you talked to in relation to this
case?

A Who have I talked to in relation to this case?

Q In relation to this incident report, who are

the persons with whom you've discussed it?
A These women here, and Mona as well.
Q S0 you're referencing Ms. Trainor,
Ms. Harrell, H~a-r-r-e-1-1 --
MS. HARRELL-JAMES: Harrell.

BY MS. DUNBAR:

Q ~~ and Ms. Reis have been noted for the
record. BAnyone else?

A I believe I spoke to my sergeant about it.

Q Sergeant Olsen?

Susan S. Kruger ~ 561/842-5290
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A Correct.
Q Anyone else?
A Not that I recall.
Q Has anyone provided you with additional

information pertaining to this incident beyond what
you've given me in the sketch and in this deposition?

A No.

Q Now, you stated in your report that you then
contacted Mona.

A Yes.

Q What type of normal procedure do you do after
an incident like one‘of these areas where you talked
about directed patrol and all of that? Is it routine
after you have noticed some kind of suspicious behavior
in relation to the actual location?

a You document it with a report.

Q And do you normally contact someone outside of
the Police Department to advise them of the activity?

Do you have any kind of obligation, and if so, what kind
of obligation do you have in relation to the directed
patrol area?

A Because the Women's Center has always been a
directed patrol issue, so therefore, I gave it a case
number. And that's why I notified Mona, to let her know

that there is a case, an information, a report for the

Susan S. Kruger ~ 561/842-5290
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car and go over and intervene?

A

Q

At the time?

At some point while you were observing

Ms. Pine's activities in the driveway, did you make a

decision to get out of the car and go intervene?

BY Ms.

Q

MS. DUNBAR: Objection as to form.
THE WITNESS: Yes.
TRAINOR:

And how long did you observe her before you

got out of the car?

A

to the

Q

How long did I observe her as she was talking
person in the car?

No. From the minute you -- I'm asking from

the time you were parked there and started looking at

her, how long did it take for you to get out of the car?

A

It wasn't long. I wasn't there for a

significant amount of time, as I explained to her. It

was maybe not more than 15 minutes.

Q
and go
A
always
coming
and so

myself

And why did you decide to get out of the car
over there?

To keep the peace in that area, because Mona
has -- you know, she has complaints of them
onto the property when we're not there and so on
forth. So I just toock an opportunity to see for

if I'm not seen, rather than -- if I'm in an

Susan S. Kruger ~ 561/842-5290
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obscure area where I'm not seen, to see what happens
when the police are not there, they don't know that the
police are watching.

Q And then what happened?

a I just saw her, what she was doing, her
pacing. As a car was coming, she presented herself in a
situation to check the vehicles out so maybe she could
engage in conversation.

Q Then what did she do?

A In front of me, then I explained to her I had
the chapters of the violations. And there was the
person hiding in the bushes. So then I decided, because
of the situation, I didn't want anything else to
escalate, so let me just show some presence at this time
for things to calm down and make sure no one goes on the
property, and also for their safety as well.

Q I just wanted to ask you: Do you have any

artistic background or --

A As in drawing?
Q Yes.
A No.
Q You haven't taken any drafting classes or any
other --
A No.
MS. DUNBAR: Objection as to relevance.

Susan S. Kruger ~ 561/842-5290
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Q Was it hazardous to Ms. Pine or --

A Yes, I put that as well. It was all aspects.
It could be for her, it could be for the vehicle. You
know, in my work a lot of things have happened.

Anything could happen, from a speeding motorcycle, a
speeding car, even to the protesters across the street.
They're in the swale. To avoid the car, it could swerve
and go into the swale and hit the crowd of people.

Q Do you know how many other protesters were
present at the time of this incident?

A I don't recall. I just knew that it was about
average; it was either average to a liftle bit above
average that's normally there, which would consist of,
average, I would say, would be ten. That would be the
average. So it could have been anywhere from 10 to 15

on that day.

Q You say you didn't issue any citations in this
case.

A Yes.

Q Why not?

A I thought that the best way for me to handle

the situation is by writing an informational report
rather than giving her a citation. One thing, I have
come across her before, but it's always been just on a

cordial, this is a warning; both sides just keep the

Susan S. Kruger ~ 561/842-5290
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CERTIFICATE OF ADMINISTRATION OF OATH

THE STATE OF FLORIDA )

)
COUNTY OF PALM BEACH )

I, Susan S. Kruger, the undersigned
authority, hereby certify that OFFICER SANJAY RAJA
persconally appeared before me and was duly sworn.

WIfNESS my hand and official seal this

27th day of June, 2011.

-
M
# J
Ao it

SUSANS, KRUSER gusan S. Kruger
® MY GEAMISSION # EE (40430 Notary Public, State of Florida
EXPIRES: November 8, 2014 c N - Numb. ) EB040490
%xﬂs Boouad Th Hadget Aoty Serices. ommission Number:

Expires: HNovember 8, 2014
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CERTIPFICATTE

THE STATE OF FLORIDA )
)
COUNTY OF PALM BEACH )

I, Susan S. Kruger, do hexreby certify that I
was authorized to and did stenographically repoxt the
foregoing deposition, and that the transcript is a true
and correct transcription of the testimony given by the
witness.

I further certify that I am not a relative,
emPloyee, attorney or counsel of any of the parties,
nor am I a relative or employee of any of the parties’
attorney or counsel connected with the action, nor am
I financially interested in the action.

Dated this 27th day of June, 2011.

A . '.ﬁ

Sﬁsan S.~Krugeiy ¢

Susan 8 Kruger -~ 561/842-5290
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EXHIBIT C

Initial Complaint filed against Susan Pine on August 18, 2010 by DOJ Civil Rights
Division in Holder v. Pine, Case No. 9:10-cv-80971-KLR (S.D. Fla.}.
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

ERIC H. HOLDER, TR.,

i ATTORNEY GENERAL OF THE :

; UNITED STATES OF AMERICA, : CIVIL ACTION
Plaintif, :

: " MARY SUSAN PINE, No.

' Defendant. .

COMPLAINT

! Eric H. Holder, Jr., Attorney General of the United States of America (the “United Smt&;
Attorney General”), by the undersigned attorneys, asserts a civil cause of acﬁonlx under the
Freedom of Access to Clinic Entrances Act ("FACE"), 18 U.S.C. § 248 (1994), enacted into law
May 26, 1994, as foll.ows:

1. In bringing this action, the United States Attorney General has reasonable cause to

believe: (1) Defendant, Mary Susen Pine, has committed, and is likely to ;:ontinue to commit,

. violations of FACE; and (2) various persons are being, have been, and will continue to be injured
by Defendant's conduct.

JURISDICTION, STANDING, AND VENUE

2. This Court has jurisdiction over this action pursuant to FACE, 18 U.S.C. § 248(c)(2),
md 28 US.C.§1345.
3. The United States Attormney Generel has standing to bring this action pursuant to

FACE, 18US.C.§ 243@)(2).
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2.
4. Venue is proper in this judicia.l district pursuant to 28 U.S.C. 88 1391(b)(1) and (b)(2),
"in that Defendant resides in this judicial district, and all the events giving rise to this complaint
occurred in this judicial district.
DEFENDANT
5. Defendant, Mary Susan Pine, is a regular and vocal anti-abortion protester at the
Presidential Women's Center, located at 100 Northpoint Parkway in West Palm Béach, Florida.
6. On h:fomaﬁon and belief, Defendant resides in West Palm Beach, Florida.

FACTUAL BACKGROUND

| 7. The Presidential Women's Center provides women’s reproductive healthcare services,
8. Defendant has engaged in anti-abortion protest activity outside the Presidential
‘Women's Center for several years. )
N 9. Defendant is one of two protesters who typically conducts her protest activity on the
south side of Northpoint Parkway, which includes walking back and forth in the Presjdential
‘Women's Center's driveway.

10. OnNovember 19, 2009, Def;.ndzmt physically obstructed a car by stepping in front of
the car as it was attempting to enter the ‘d.riveway to the Presidentidl Women's Center to access
the parking fot.

11. The driver of the approaching car stopped to avoid striking Defendant.

12. Defendant attempted to, and did, interfere with the driver’s access to the Presidential

‘Women's Center.
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3-
CAUSE OF ACTION UNDER 18 U.S.C; §248

13. The United States incorporates herein the averments of paragraphs 1 through 12
hereof. '

14. Defendant’s conduct as described in paragraphs 10 through 12 hereof constitute a
physical obstruction which interfered with a person who had been secking reproductive health

» services.
15. On information and belief, unless Defendant is restrained by this Cowrt, Defendant
. will continue to engage in the illegal conduct averred herein.

16. The United States Attorney General is authorized under 18 U.S.C. § 248(c)(2)(B) to
seek and obtain temporary, preliminary, and/or permanent injunctive relief from this Court for
Defendant’s violation of FACE.

17. The United States Attorney General is further authorized under
18 U.S.C. § 248(c)(2)(B)(i) to assess a civil penalty against a respondent no greater than
$10,000.00 for a nonviolent physical obstruction.

‘WHEREFORE, the United States Attorney General respectfully requests judgment in his
favor and against Defendant, Mary Susan Pine, in the form of:

A An Gdﬁ prohibiting Defendant, Mary Susan Pine, from entering any

N driveway leading into the Presidential Women’s Center parking lot;
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4-

An Order prohibiting Defendant, Mary Susan Pine, and her
representatives, agents, employees and auy others acting in concert or
participation with her, from violating the Freedom of Access to Clinic
Entmnc;es Act; and

A civil penalty assessment in the amount of $10,000.00.

Respectfully submitted,

‘WIFREDO A. FERRER THOMAS E. PEREZ
United States Attorney Assistant Aftorney General
Southern District of Florida Civil Rights Division

99 N.E. 4% Street
Miami, FL 33132
Fla. Bar No. 644791
(305)961-9327
(305) 530-713%(fax)

JUDITH C. PRESTON
Acting Chief
Special Litigation Section

JULIE K. ABBATE
Acting Deputy Chief
Special Litigation Section

(U75F fee

CATHLEEN TRAINOR

Senior Trial Attorney

United States Department of Justice
Civil Rights Division

Special Litigation Section

950 Pennsylvania Ave., N'W.
‘Washington, DC 20530

(202) 616-9009

(202) 514-0212 (fax)

' cathleentrainor@usdoj.gov
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EXHIBIT D

Order Granting Defendant's Motion for Summary Judgment, Holder v. Pine, Case
No. 9:10-cv-80971-KLR (S.D. Fla.), dkt. no. 96, entered on January 13, 2012.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION
Case No.: 10-CV-80971-RY SKAMP/VITUNAC
UNITED STATES ATTORNEY
GENERAL Eric H. Holder, Jr.,
Plaintift,
V.

MARY SUSAN PINE,

Defendant.
/

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

THIS CAUSE comes before the Court on defendant Mary Susan Pine’s motion for
summary judgment [DE 66] filed on September 9, 2011. The Attorney General filed a response
in opposition [DE 75] on October 7, 2011. Ms. Pine replied [DE 82] on October 24, 2011. A
hearing was held on November 8, 2011. This matter is ripe for adjudication.

L Facts

United States Attorney General Eric H. Holder, Jr. initiated the instant action against Ms.
Pine on August 18, 2010. See [DE 1]. The amended complaint [DE 30] asserts a civil cause of
action under the Freedom of Access to Clinic Entrances Act (“FACE™), 18 U.S.C. § 248, based
on events which occurred on November 19, 2009. The relevant facts are summarized as follows:

A. Background

Ms. Pine is a pro-life advocate whio believes, based on her past unfortunate experience
with abortion, that women who are considering abortion should be made aware of the available

alternatives and assistance programs. See Pine Dep. [DE 66-1] at 5-14. In order to accomplish
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her mission, Ms. Pine founded a non-profit organization called “F.A.C.E.” which stands for
Faith, Action, Counseling and Education.! Id. at 5. Ms. Pine, through F.A.C.E., organizes and
participates in pro-life demonstrations and projects such as setting up “truth booths” which show
the different stages of a child’s development. F.A.CE. also offers services such as free
pregnancy testing and sonograms, as well as post-pregnancy assistance to mothers. Id. at 5-13,
19. Ms. Pine also engages in what she refers to as “sidewalk counseling” at the Presidential
‘Women’s Center (the “PWC™) located in West Palm Beach, Florida. 7d. at 16-17, 20-21. The
PWC is a clinic which provides reproductive health services to women, including abortions,
gynecological exams, sterilization procedures, and pregnancy testing. Reis Dep. [DE 66-5] at
20-21. The PWC also provides non-pregnancy related services such as HIV testing. Id.
Additionally, women often enter the PWC to obtain information about the services available to
pregnant women in the community. fd. a. 42-43.

Ms. Pine has consistently conducted her sidewalk counseling on the public sidewalk in
front of the PWC every week since it moved to its current location on Northpoint Parkway in or
about 2001. [DE 66-1] at 16, 34. Ms. Pine’s sidewalk counseling generally consists of
approaching vehicles and pedestrians entering and exiting the PWC’s parking lot, engaging in
conversations about abortion, and offering information and literature about “life-affirming”
alternatives to abortion and the resources available to pregnant women. Id. at 19, 21-25. Ms.
Pine uses this method instead of holding up protest signs because she believes that being friendly
and offering help to people is a more effective means of changing people’s minds about abortion.
Id. at 18. Sometimes people stop and accept her literature; many people do not. Id. at 21, 30.

Vehicle passengers who do not wish to 1=ceive Ms. Pine’s literature generally continue to drive

t According to Ms, Pine, the name “F.A.C.E.” is merely coincidental and has nothing to do with the FACE
legislation. 7d at 10.
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past her without stopping. Id. at 18-19, 21, 33, 35. According to Ms. Pine, aside from holding
out literature in her hand and motioning vehicles toward her, she does not attempt to stop
oncoming vehicles, and she ceases her efforts once the person indicates he or she does not wish
to receive Ms. Pine’s information. Id. at 18-23. It is undisputed that Ms. Pine has never used
obscenities or physical threats while conducting sidewalk counseling at the PWC. [DE 66-5] at
22-23.

Vehicles are able to enter and exit the PWC’s parking lot through two driveways. See
Pine Decl. [DE 66-6]. The designated entrance, which is marked with an “Entrance” sign, is
accessible from a private service road which also services other businesses such as restaurants
and stores. See id ; Pleasant Dep. [DE 66-12] at 5. Sidewalk counseling is not permitted at this
entrance because the access road is private property. Ms. Pine therefore conducts her counseling
activities on the public sidewalks near the PWC’s designated exit driveway which leads onto
Northpoint Parkway. [DE 66-1] at 21, 22, 37. Despite the fact that the exit driveway, which is
approximately thirty-six feet wide, is clearly marked with a “Do Not Enter” sign and a sign
directing drivers to the designated entrance, drivers sometimes use the exit as an entrance. Id at
38; [DE 66-12] at 5; [DE 66-8, DE 66-9]. Ms. Pine is thus able to approach vehicles both
entering and exiting the PWC from this location.

In addition to those seeking services at the PWC, the exit driveway is also used by people
delivering food and mail, as well as peojrle seeking directions to other businesses. Id. at 29-30,
35; Willoughby Dep. [DE 66-13] at 2. According to Ms. Pine, she approaches and solicits all
vehicles which pass through, regardless of their purpose, including police officers and the food

delivery man. [DE 66-1] at 27-28, 35-36; [DE 66-13] at 4-6. She does this because “she does
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not always know why they are there but she wants everyone to know about the life-affirming
resources and information she offers.” [DE 66] at 9.

B. The Conduct at Issue

On November 19, 2009, Ms. Pine was engaged in sidewalk counseling at the PWC. [DE
66-1] at 33. This day was significant to Ms. Pine because it marked the anniversary of the
abortion she had many years ago. Id West Palm Beach Police Officer Sanjay Raja was on
patrol that day, and he had positioned himself so that he could observe Ms. Pine from a distance
of approximately 200-300 feet. Raja Dep. [DE 66-14] at 6, 10. According to Officer Raja’s
deposition testimony and his written investigation report [DE 66-15], a green sedan began to
enter the PWC premises through the exit driveway. As soon as Ms. Pine noticed the sedan, she
“quickly started to walk faster towards the car” and stopped at the front side, causing the vehicle
to stop. [DE 66-14] at 2-3; [DE 66-15] at 3. Immediately after the vehicle came to a stop, Ms.
Pine approached the driver’s window. The driver rolled the window down, and Ms. Pine
proceeded to solicit the male driver and the female passenger. [DE 66-15] at 3. At some point
during the conversation, Ms. Pine handed the passengers a pamphlet through the open driver’s
side window. [DE 66-14] at 3, 23. Although Officer Raja could see that Ms. Pine was speaking
to the passengers, he could not hear what she was saying. Id. at 16.

According to Officer Raja, the stopped sedan was blocking the flow of traffic on the exit
driveway as well as traffic traveling on Northpoint Parkway. Id. at 2-3. Officer Raja noticed one
vehicle which had to drive around the sedan in order to continue on Northpoint Parkway. Id. at
2, 12. Officer Raja approached the sedan and instructed the driver to proceed into the parking

lot.? Id. at 12-14, 23. The driver immediately took the pamphlet from Ms. Pine and proceeded

2 Officer Raja did not specify how long Ms. Pine spoke with the passengers before he intervened. He
merely testified that the conversation was “not long,” and that “[i]t wasn’t a significant amount of time.” /d. at 16,

4
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to park. Id at 12-14, 23. Ms. Pine yelled at Officer Raja, insisting that she was within her
rights. 7d at 14. Officer Raja respondea by informing Ms. Pine she was violating city and state
traffic laws which prohibit impeding traffic entering a medical facility. /d. No citations were
issued to either Ms. Pine or the driver. [DE 66-14] at 19. Rather, Officer Raja wrote an
incident/investigation report and informed the President of the PWC, Mona Reiss, of the
» situation. Id. at 20-22; [DE 66-5] at 35; [DE-66-15]. Officer Raja did not obtain the identities of
the passengers or note the vehicle’s license plate number in his report, and neither Ms. Pine nor
Officer Raja noticed whether the passengers actually entered the PWC building.
The PWC is equipped with a video surveillance system which covers the exit driveway
area where the incident occurred. [DE 66-5] at 35. The PWC’s patient records consists of a
computer database which stores information for patients who have undergone surgery, as well as
a daily sign-in sheet for patients who hav. scheduled appointments to receive services. Id. at 31-
33, However, certain patients such as those seeking only information or pregnancy testing are
not required to sign in. Id. The sign-in sheets are destroyed each week, and the video
surveillance tapes are destroyed every three weeks pursuant to PWC policy. Zd. at 29, 31-32.
The day after the incident, November 20, 2009, representatives from the Department of
Justice met with the PWC staff, Officer Raja, and another police officer to discuss the incident
and determine whether Ms. Pine was in viclation of FACE. [DE 66-5] at 26-27. The
Government concedes that at no time during or after this meeting did it request the PWC to
produce any documents or preserve evidence. Id. at 26-27; Ford Dep. [DE 66-17] at 3. The
sign-in sheets and video surveillance tapes from date of the incident were thus destroyed

pursuant to the PWC’s document main‘enance policy, making Officer Raja the only witness
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(aside from Ms. Pinc) to the events at issue. The passengers’ identities and their purpose for
entering the PWC premises remain unknown.
I Standard on Motion for Summary Judgment

“The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed.
R. Civ. P. 56(a). The movant “always bears the initial responsibility of informing the district
court of the basis for its motion, and identifying those portions of ‘the pleadings, depositions,
answers fo interrogatories, and admissions on file, together with the affidavits, if any,” which it
believes demonstrate the absence of a genuine issue of material fact.” Celotex Corp. v. Catrett,
477 U.S. 317, 323 (1986) (quoting Fed. R. Civ. P. 56(c)(1)}(A)). Where the non-moving party
bears the burden of proof on an issue at trial, the movant may meet its burden by “pointing out to
the district court that there is an absence of evidence to support the nonmoving party’s case.” Id.
at 325.

After the movant has met its burden under Rule 56(c), the burden shifts to the non-
moving party to establish that there is a genuine issue of material fact. Matsushita Elec. Indus.
Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 585 (1986). Although all reasonable inferences
are to be drawn in favor of the non-moving party, Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
255 (1986), he “must do more than simply show that there is some metaphysical doubt as to the
material facts.” Marsushita, 475 U.S. at 586. The non-moving party may not rest upon the mere
allegations or denials of the adverse party’s pleadings, but instead must come forward with
“specific facts showing that there is a genuine issue for trial” Id. at 587 (citing Fed. R. Civ. P.
56(e)). “Where the record taken as a whole could not lead a rational trier of fact to find for the

non-moving party, there is no ‘genuine issue for trial.”” Jd.  “A mere scintilla of evidence
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supporting the opposing party’s position will not suffice; there must be a sufficient showing that
the jury could reasonably find for that party.” Walker v. Darby, 911 F.2d 1573, 1577 (11th Cir.
1990).- If the non-moving party fails to make a sufficient showing on an essential element of his
case on which he has the burden of proof, the moving party is entitled to a judgment as a matter
of law. Celotex Corp.,477 U.S. at 323.
III.  Analysis

FACE was enacted by Congress in 1993 as a response to nationwide violence arising
from protests and demonstrations on the highly controversial topic of abortion. S. Rep. No. 103~
117, at 3-12 (1993), available at 1993 WL 286699; H.R. Rep. No. 103-306, at 2-3 (1993),
reprinted in 1994 U.S.C.C.AN. 699, available at 1993 WL 465093; Cheffer v. Reno, 55 F.3d
1517, 1518 (11th Cir. 1995). FACE protects a person’s right to obtain or provide “reproductive
health services,” including abortions, by providing civil and criminal remedies to those who have
been aggrieved by the prohibited conduct. 18 U.S.C. § 248. To prevail on a FACE claim, the
plaintiff must prove that the defendant (1) by force or threat of force or by physical obstruction;
(2) intentionally injured, intimidated or interfered with or attempted to injure, intimidate or
interfere with any person; (3) because that person is or has been obtaining or providing
reproductive health services, or in order to intimidate such person or any other person or any
class of persons from obtaining or providing reproductive health services.® Roe v. Aware Woman

Cir. for Choice, Inc., 253 F.3d 678, 680-81 (11th Cir. 2001) (quoting 18 U.S.C. §§ 248(a)(1)*).

* Other cases separate FACE into four elements by splitting the second element in two. See, e g, Lotierzo
v. Woman’s World Med. Cir.,, Inc., 278 F.3d 1180, 1182 (11th Cir. 2002) (FACE plaintiff must prove (1) force,
threat of force, or physical obstruction; (2) done with the intent to; (3) injure, intimidate, or interfere with a person or
atternpt to do so; (4) because that person has sought or provided, or is seeking or providing, or will seek or provide,
reproductive health services.). See also United States v. Mahoney, 247 F.3d 279, 282 (D.C. Cir. 2001).

# FACE provides civil remedies and criminal penalties against anyone who “by force or threat of force or
by physical obstruction, intentionally injures, intimidates or interferes with or atiempls to injure, intimidate or

- 7
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Ms. Pine argues that summary judgment should be granted in her favor on grounds that
the Government has not met its burden of proving: (1) that Ms. Pine'physicaﬂy obstructed or
interfered with the passengers in the sedan; and (2) that the passengers were seeking reproductive
health services at the PWC. With respect to the latter argument, the parties vehemently disagree
as to whether a FACE claim requires such proof at all. According to the Government, it is only
required to prove that Ms. Pine, the accused, acted with the requisite intent; whether or not the
passengers were in fact seeking reproductive health services is irrelevant. Ms. Pine argues that a
valid FACE claim exists only upon proof that the persons allegedly agprieved are members of
the statute’s protected class.

Ms. Pine further argues for an adverse inference against the Government for violating its
duty to presetve critical evidence relating to this case, namely the PWC’s video surveillance
tapes and sign-in sheets from the date of the incident. Finally, Ms. Pine argues that FACE’s civil
penalties are unconstitutional on its face, and that FACE as applied to the facts of this case
violates the First Amendment of the United States Constitution. The Court will address each
argument in turn.

A. Spoliation of Evidence

District courts have considerable discretion in imposing sanctions based on a spoliation
theory. Flury v. Daimier Chrysler Corp., 427 F.3d 939, 943 (11th Cir.2005). A party seeking
sanctions “must establish ... that the destroyed evidence was relevant to a claim or defense such
that the destruction of that evidence resulted in prejudice.” Eli Lilly and Co. v. dir Exp. Intern.
USA, Inc., 615 F.3d 1305, 1318 (11th Cir. 2010) (citing Flury). In order to obtain an adverse

inference, the moving party must also “establish that the missing evidence is crucial to their

interfere with any person because that person is or has been, or in order to intimidate such person or any other
person or any class of persons from, obtaining or providing reproductive health services[.]> 18 U.S.C. § 248(a)(1).
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ability to prove their prima facie case,” Point Blank Solutions, Inc. v. Toyobo Am., Inc., No. 09-
61166-CIV, 2011 WL 1456029, at *1 (S.D. Fla. Apr. 5, 2011), and that the opposing party’s
failure to preserve the evidence was “predicated on bad faith.” Bashir v. Amtrak, 119 F.3d 929,
931 (11th Cir. 1997). Mere negligence is insufficient. Id.

In this case, the surveillance tapes and the sign-in sheets were destroyed pursuant to the
PWC’s routine document maintenance policies. Even assuming that the Government had a duty
to preserve the evidence at issue, which was created and controlled solely by the PWC,’ Ms. Pine
has not set forth evidence establishing that the Government was aware of the PWC’s policies, or
that the evidence even existed prior to its destruction. Although one might suspect that the
Government was in fact aware of such facts, and that it purposely neglected to prevent
destruction of the sign-in sheets and surveillance tapes because they were detrimental to its
FACE claim, mere speculation is insufficient to support a finding of bad faith. The
Government’s failure to take the necessary steps to prevent the destruction of potentially critical
evidence was indeed negligent, and perhaps even grossly negligent. Absent a showing of bad
faith, however, an adverse inference is not warranted.

Furtherinore, Ms. Pine has failed to demonstrate that the missing evidence was necessary
to her case. With respect to the surveillance tapes, assuming the cameras actually captured the
incident in question, the videotapes would not have provided much information beyond what is
already in the record. At most, they wculd have revealed exactly where Ms. Pine’s body was
located with respect to the vehicle, how long the vehicle was stopped before she approached the

driver to initiate conversation, and how long the conversation lasted before she was interrupted

® 1t is well-established that parties have & duty to preserve evidence upon anticipation of litigation. For
evidence which is owned or controlied by a third party, some circuits impose a duty to give the opposing party
notice of access to the evidence or of its possible destruction, See, e.g., Silvesiri v. General Motors Corp., 271 F.3d
583, 591 (4th Cir. 2001). Ms. Pine has not provided, nor is the Court aware of, any authority indicating that this
Circuit imposes such a duty.
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by Officer Raja. As discussed in further- detail infra, these facts, though relevant, are not
determinative. With respect to the PWC sign-in sheets, the absence of the passengers’ names
would not necessarily prove that they were not seeking reproductive health services at the PWC.
The passengers very well could have been seeking reproductive health services which do not
require sign-in, such as pregnancy testing. In any event, as discussed at length infra, the
Government is not required to prove that the passengers were in fact seeking reproductive health
services. Although such proof may have relieved the Court from its lengthy discussion of this
issue, it is not necessary to Ms. Pine’s case. Based on the foregoin reasons, the Court denies Ms.
Pine’s request for an adverse inference.®

B. Standing

The parties’ disagreement about whether the Government is required to prove that the
passengers entered the PWC premises in order to obtain reproductive health services, though
couched in terms of the Government’s prima facie case, also implicates issues with respect to
standing. The question arises as to whether a valid FACE claim presupposes a victim who is a
member of the statute’s protected class, i.e. whether the Government’s standing depends on
proof that aggrieved person is a provider or obtainer of reproductive health services. In light of
the various other reasons the passengers may have had for entering the PWC premises (e.g. to
ask for directions), if the Court finds-that such proof is required then the Government lacks

standing and the remaining issues become moot.

STt is rather curious that the Depariment of Justice was able to meet with the PWC staff and police officers
the very next day after the alleged violation occurred. 1i is also curious that the Government fafled to make any
efforts to obtain the identities of the passengers who ‘are the alleged victims in this case—the Court finds it hard to
believe that.the Government was completely unaware of the existence of the sign-in sheets and video surveillance
system. The Court can only wonder whether this action was the product of a concerted effort between the
Government and the PWC, which began wel! before the date of the incident at issue, to quell Ms. Pine’s activities
rather than to vindicate the rights of those allegedly aggrieved by Ms. Pine’s conduct. If this is the case, the Court
would be inclined to sanction the Government with, at a minimum, an adverse inference. Given the absence of
further evidence iating the Court’s ici the Court is not authorized to do so.

10
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The general rule is that an individual seeking protection under federal civil rights laws
must allege and prove that he is 2 member of the statute’s protected class. See, e.g., App. to 29
C.F.R. Pt. 1630, App. (“As with other civil rights laws, individuals seeking protection under
these anti-discrimination provisions of the ADA generally must allege and prove that they are
members of the ‘protected class,” which typically means they must meet the statutory definition
of “disability.”) There are, however, exceptions to this general rule. For example, the Fair
Housing Act (*FHA™), 42 U.S.C. §§ 3601 et seq., one of the statutes on which FACE was
modeled,” provides a private right of action to an “aggrieved person.” See 42 U.S.C. § 3613,
“Rather than define ‘aggrieved person’ as a protected class under the act, the statute defines
‘aggrieved person’ as ‘any person who—(1) claims to have been injured by a discriminatory
housing practice; or (2) believes that such person will be injured by a discriminatory housing
practice that is about to occur.”” Wasserman v. Three Seasons Ass’n No. I, Inc., 998 F. Supp.
1445, 1447 (S.D. Fla. 1998) (quoting 42 U.S.C. § 3602(i)). Any person who fits within this
definition has standing to bring a FHA claim regardless of whether that person is a member of
the statute’s protected class. Id.

FACE’s legislative history reveals that not only was it was designed to protect patients
and physicians directly involved in the provision of reproductive health services, but it was also
was also intended to protect clinic staff, persons assisting patients or staff, family members of
patients, physicians, and clinic staff, as well as mere bystanders. S. Rep. No. 103-117, at 26.
Unlike the FHA, however, FACE carves out from the general category of aggrieved persons a

subcategory of those entitled to initiate a private action. Private rights of action under FACE are

7 FACE was modeled after several existing civil rights laws, including section 3631 of the FHA which
prohibits the use of force or threats of force to willfully injure, intimidate, or interfere with a person’s housing
opportunities because of his or her race, color, religion, sex or national origin, H. Rep. No. 103-306, 2t 10.

11
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limited to those “involved in providing or seeking to provide, or obtaining or seeking to obtain,
services in a facility that provides reproductive health services.”s 18 U.S.C. § 248(c)(1)(A). Ttis
clear that if the passengers had initiated the instant action against Ms. Pine, they would in fact
have to prove that they were involved in seeking or providing reproductive health services.

This action, however, was initiated by the United States Attorney General, in which case
FACE provides different requirements for standing. The Attorney General has standing to bring
a civil action under FACE where he has “reasonable cause to believe that any person or group of
persons is being, has been, or may be injured by conduct constituting a violation of this section.”
Id. § 248(c)(2)(A). Noticeably absent from this section is the limiting language contained within
the section regarding private rights of action. The Attorney General may bring a FACE claim on
behalf of any aggrieved person, regardless of whether such person is involved in providing or
seeking reproductive health services. As such, the Government has standing in this case despite
its lack of evidence regarding whether the passengers were seeking abottion services at the
PWC.

C. The Government’s Prima Facie Case

1. Motive

The question remains as to whether the Government must prove that the passengers were
involved in seeking or proving reproductive health services as part of its prima facie case.
Motive is covered by the final element <f a FACE claim, which courts consistently refer to as
that of the defendant’s motive. See, e.g., Roe, 253 F.3d at 681. This element is satisfied upon
proof that the defendant was “motivated by a desire to ‘prevent [a person] from obtaining

reproductive health services.”” Id. “That is all the intent that the statute requires.” United States

8 This limitation applies only to actions such as this which are brought under subsection (a)(1). 18 U.S.C. §
248(c)(1)A).
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v. Weslin, 156 F.3d 292, 298 (2d Cir. 1998). See also United States v. Balint, 201 F.3d 928, 932
(7th Cir. 2000); United States v. Lynch, 164 F.3d 357 (2d Cir. 1996). This interpretation is also
consistent with FACE’s legislative history,” as well as other civil rights laws which focus solely
on the motive of the defendant. See, e.g., Latrece Locketr v. Choice Hotels Int’l, Inc., 315 F.
App’x 862, 868-69 (11th Cir. 2009) (focus of Title VII retaliation claim is on the beliefs of the
defendant/employer rather than that of the plaintifffemployee); Fogleman v. Mercy Hosp., Inc.,
283 F.3d 561, 565 (3d Cir. 2002) (Because Title VII forbids an employer from “taking adverse
action against an employee for discriminatory reasons, it does not matter whether the factual
basis for the employer’s discriminatory animus was correct and that, so long as the employer’s
specific intent was discriminatory, the retaliation is actionable.”). Where the defendant acted
with the requisite motive, a FACE violation may occur regardless of whether the offending
conduct was directed toward a person se;eking or providing reproductive health services. For
claims involving physical obstruction, as is the case here, there need not even be a victim at all.
See Balint, 201 F.3d at 933.

Though the viability of a FACE claim ultimately depends on the motive of the defendant,
under certain circumstances the Court may also consider the motive of the aggrieved person. For
example, ianoe v. Aware Woman Ctr. for Choice, Inc., supra, one of the issues before the
Eleventh Circuit was whether the plaintiff, a patient at a reproductive health clinic, adequately
pleaded the motive element of her FACE claim.' The plaintiff’s claim was based on allegations

that the defendant physicians refused her requests to stop her abortion and call an ambulance,

® See HR. Rep. No. 103-306, at 11 (“[FACE] requires that the offender be motivated by the involvement
of'the victim or others in obtaining or providing reproductive health services™); S. Rep. No, 103-117, at 24 (a FACE
violation occurs “only if the offender has acted with the requisite motive”).

' The facts of Roe are decidedly unique and inapplicable to the instant case. However, the Court would be

remiss not to discuss Roe as it is one of the few Eleventh Circuit cases which discuss the motive element of FACE
and is heavily relied on by both Ms. Pine and the Government.

13
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and instead restrained her in order to complete the procedure. The court considered both of the
plaintiff’s possible reasons for wanting tc leave the clinic, either to save the pregnancy or to have
the abortion” completed at a hospital, and found that if the physicians restrained plaintiff to
prevent her from seeking either of these services, then they had acted with the requisite motive
because both services are “reproductive health services.” Roe, 253 F.3d at 682. However, the
court declined to draw this inference and upheld the dismissal of the plaintiff’s complaint
because it was also possible that the physicians were motivated by a desire to protect the
plaintiff’s life and health and to prevent further injury. fd. at 682-84.

Contrary to Ms. Pine’s interpretation, Roe does not hold that proof of the aggrieved
person’s motive or intent is a separate element of a FACE claim. Rather, Roe’s holding
demonstrates that the failure to include specific allegations regarding the defendant’s motive is
fatal, which lends further support to the nrinciple that a FACE claim ultimately depends on the

motive of the defendant rather than the aggrieved person.!!

The Court does not necessarily
disagree that requiring proof of aggrieved person’s motive or intent would serve to more
narrowly tailor the statute to achieve its purpose of protecting women’s right to obtain
reproductive health services. However, the Court is not authorized to impose requirements
beyond those contained within the statutory text. The Court need only determine whether the

Government has set forth sufficient evidence that Ms. Pine, the accused, acted with the requisite

intent.

' Ms. Pine also relies on United States v. Dimviddie, 76 F.3d 913 (8th Cir. 1996), wherein the Elghlh
Circuit, in dicta, concluded that the defendant’s physical assaull of a clinic’s superwsor ¥
FACE violation. The court based its conclusion on the finding that a maintenance supervisor is a provider of
reproductive health services within the meaning of FACE. Ms. Pine argues that the fact that the Dinwiddie court
found it necessary to determine this issue means that a FACE claim requires proof that the aggrieved person is a
member of the statute’s protected class. However, Dimwiddie involves allegations of force and threats of force
which require an actual victim, whereas this case involves a claim of physical obstruction. In any event, Dinwiddie
is not conclusive on this issue, nor does its dicta outweigh the significant autherity, including that of the Eleventh
Circuit, demonstrating that a FACE claim requires proof of only the defendant’s motive.

14
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It is undisputed that Ms. Pine holds deeply-rooted personal beliefs against abortion, and
that her mission is to provide women with information about the available pro-life alternatives to
abortion and pregnancy assistance programs. Although Ms. Pine also concedes that she was
conducting sidewalk counseling at the PWC on the day of the incident, the Government has
offered no evidence regarding the actual contents of Ms. Pine’s conversation with the
passengers. In fact, Ms. Pine’s deposition transcript reveals that the Government did not even
bother to ask what was said. The record merely reveals that Ms. Pine’s sidewalk counseling
generally consists of attempts to provide “life-affirming” information to anyone willing to
receive it, including the mailman, delivery men, police officers, and others who obviously are not
seeking abortion services, and that Ms. Pine does not press on once she realizes her solicitation
efforts are not welcome. It is evident from these facts that Ms. Pine’s ultimate goal is to change
the minds of women considering abortion. However, attempting to influence people by
peacefully sharing information about abortion alternatives with the general public hardly
amounts to a desire to stand in the way of a person from obtaining reproductive health services,
and the Court is not authorized to make any assumptions which are not substantiated by evidence
in the record. The Court thus finds that the Government has failed to provide evidence sufficient
to prove that Ms. Pine acted with the requisite motive.

2. Physical Obstruction’

With respect to the first element of a FACE claim, Ms. Pine asserts several arguments

that her actions do not constitute a physical obstruction as a matter of law, none of which have

been squarely dealt with in this Circuit. First, Ms. Pine asserts that the passengers did not have a

Zltis undisputed that Ms. Pine did not use either force or threat of force against the passengers. It is also
undisputed that Ms. Pine neither injured nor intimidated the passengers. The issne is whether Ms. Pine’s conduct
constitutes an interfering “physical obstruction.”
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legal right to enter the PWC parking lot through the exit driveway, citing certain provisions
under Florida state traffic law which makes it a non-criminal moving violation for a driver to
disobey a traffic control device such as an “Exit only” sign. Ms. Pine further asserts that the
passengers could have entered the PWC through the designated entrance rather than the exit
driveway. Finally, Ms. Pine argues that her actions cannot constitute a physical obstruction
because her interaction with the occupants of the sedan was “consensual.”

FACE provides that “[tjhe term ‘physical obstruction” means rendering impassable
ingress to or egress from a facility that provides reproductive health services..., or rendering
passage to or from such a facility...unreasonably difficult or hazardous,” 18 U.S.C. § 248(e)(4).
When interpreting a statute, the Court “muSt always yield to plain and unambiguous statutory
text,” Polkey v. Transtecs Corp., 404 F3d 1264, 1268 (11th Cir. 2005), which reveals that
FACE contains no exception for ingress or egress constituting a moving violation under state law
or where alternate methods of ingress or egress are available. Neither does FACE contemplate
the subjective mind state of the persons allegedly obstructed. Rather, the physical obstruction
element requires an objective analysis of the defendant’s conduct and its effects on the alleged
victims. See 18 U.S.C. § 248(e)(4): New York ex rel. Spiizer v. Operation Rescue Nai'l, 273
F.3d 184, 194 (2d Cir. 2001). Furthermore, other courts have declined to read additional
limitations or exceptions into to the definition of physical obstruction. See, e.g., Mahoney, 247
F.3d at 284 (“The statute does not distinguish between frequently used and infrequently used
means of egress, and we decline to write in such a distinction.”); United States v. Soderna, 82
F.3d 1370, 1377 (7th Cir,1996) (broadly construing FACE so as to preclude arguments that a
physical obstruction cannot occur where only one enirance is blocked). Based on these

principles, the fact that the passengers sought entry through the PWC’s exit driveway rather than
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the designated entrance, and the fact that the passengers were not upset by or may have even
been receptive to Ms. Pine’s solicitation, does not defeat the Government’s FACE claim as a
matter of law. These facts are merely relevant to overall determination of whether the
passengers’ ingress was rendered unreasonably difficult or hazardous."

The Government primarily relies on the Second Circuit case Spitzer v. Operation Rescue
National in support of its argument that Ms. Pine’s temporary stoppage of the sedan is sufficient
constitute a physical obstruction under FACE. This case is analogous only to the extent that the
protestors in Spitzer walked across driveways in order to stop the progress of oncoming cars.
Unlike Ms. Pine, the Spitzer defendants engaged in other protest activities such as shouting at
and standing in front of pedestrians approaching clinics, standing directly in front of clinic doors
in order to block entry and communicate with patients entering and exiting the building, and
threatening clinic workers, including onc defendant who told clinic employses that they would
die before the day ended. In upholding the preliminary injunction issued against the defendants,
the court noted that their behavior was apparently “so extensive that it rendered building access
unreasonably difficult.” Spitzer, 273 F.3d at 194.

Here, although the parties dispute the exact location of Ms. Pine’s body with respect to
the vehicle, the record reveals that Ms. Pine approached the driver side window immediately
after the vehicle stopped, and engaged the passengers in a seemingly consensual conversation.
Within a matter of seconds, Officer Raja intervened and the driver was able to iramediately
proceed through the PWC driveway. This hardly rises to the level of extensive conduct engaged

in by the Spitzer defendants. Ms. Pine’s conduct was no more obstructive than if Officer Raja

' The Couwt also rejects Ms. Pine’s argument that her actions do not constitute a physical obstruction
because other vehicles had room to drive around the stopped sedan. The relevant issue in this case is whether Ms.
Pine’s actions physically obstructed the passengers of the sedan, and not anyone else.

17
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himself had stopped the sedan and instructed the driver to turn around and enter through the
designated entrance rather than the exit driveway. Moreover, the Court cannot conceive that
such an innocuous incident is the type of obstruction Congress had in mind when it enacted
FACE. The Court’s interpretation of the law is guided “not just by a single sentence or sentence
fragment, but by the language of the whole law, and its object and policy.” Balint, 201 F.3d at
933. Moreover, courts must use common sense and should not interpret the law in a way which
yields an absurd result. See United States v. Haun, 494 F.3d 1006, 1010 n.3 (11th Cir. 2007).
Based on these principles, the Court finds that the evidence could not lead a rational jury to find
that Ms. Pine’s conduct constituted a physical obstruction within the meaning of FACE.
3. Interference

To the extent that Ms. Pine’s arguments with respect to the physical obstruction element
also apply to the second element of the Government’s FACE claim (whether Ms. Pine
intentionally interfered with a person), the Court finds that her arguments fail for the same
reasons. FACE provides that the term “in/terfere with” means “to restrict a person’s freedom of
movement.” 18 U.S.C. § 248(e)(2). Just as with physical obstruction, FACE’s definition of
interference does not provide for any exceptions, nor does it require evidence related to the
subjective mental state of the person interfered with.'* A FACE plaintiff need only prove that
the “defendant intended to restrict the person or persons’ freedom of movement.” Roe, 253 F.3d
at 681. Tn fact, the defendant’s efforts do not even need to be successful, as FACE also prohibits

attempts to interfere with a person. 18 U.S.C. § 248(a)(1).

'* Unlike cases such as this which are based on allegations of interference by means of physical obstruction,
FACE claims based on allegations that the defendant either injured or intimidated a person through force or threats
of force penerally require evidence of the aggrieved person’s subjective mental state. See Spitzer, 273 F.3d at 196
(proof of statement’s effect on its recipient is relevant to determining whether the statement is a threat); Dimviddie,
76 F.3d 913 (considering testimony regarding victims’ reaction to defendant’s statements in order to determine
whether they were intimidated). See also 18 U.S.C. § 248(e)(3).

18
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In this case, it is undisputed that Ms. Pine approached the sedan in order to speak with
and provide information about pro-life abortion alternatives to the passengers, and that the sedan
stopped. Ms. Pine has provided testimony that she does not try to stop vehicles or pedestrians
who are not interested.in receiving her information, and the Government has not provided any
evidence to the contrary. The Government has therefore failed to set forth sufficient evidence
that Ms. Pine intended to restrict the passengers’ freedom of movement, and the interference
element of its FACE claim fails as well.

In sum, the record almost entirely devoid of evidence that Ms. Pine acted with the
prohibited motive and intent or that Ms. Pine engaged in any unlawful conduct. The
Government has failed to create a-genuine issue for trial on all three elements of its FACE claim,
and Ms. Pine is entitled to judgment as a matter of law.

D. Consitutional Implications

The Court further finds that a contrary holding would violate Ms. Pine’s right to free
speech guaranteed by the First Amendment of the United States Constitution. Congress,
undoubtedly aware of FACE’s potential First Amendment implications, specifically provided
that FACE shall not be construed “to prohibit any expressive conduct (including peaceful
picketing or other peaceful demonstration) protected from legal prohibition by the First
Amendment to the Constitution.” 18 U.S.C. § 248(d)(1). The legislation has been upheld in
spite of its incidental burdens on expressive conduct because it furthers the important
government interest of protecting a woman’s constitutional right to obiain reproductive health

services such as abortion.'"” Dinwiddie, 76 F.3d at 923-24. Although facially constitutional,

'* Intermediate scrutiny applies to a content-neutral law which incidentally burdens expressive conduct.
Dinwiddie, 76 F.3d at 923. “A statute survives intermediatc scrutiny “if jt furthers an important or substantial
governmental interest; if the governmental interest is unrelated to the suppression of free expression; and if the
incidental restriction on alleged First Amendment freedoms is no greater than is essential to the furtherance of that

19
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Courts must remain mindful of the fact that an “erroneous application of [FACE] threatens to
impinge legitimate First Amendment activity,” which may even include aggressive forms of
protest activity such as yelling and approaching persons. Spitzer, 273 F.3d at 195. A person is
entitled to express his or her views on abortion so long as by doing it does not interfere with
another’s right to obtain an abortion.

In this case, Ms. Pine was on a public driveway conducting a peaceful demonstration on
an important topic of public concern, which is precisely the type of conduct Congress excepted
from FACE’s reach. Stretching the terms of FACE to apply to this case so that delaying a
vehicle for a matter of seconds constitutes an unlawful physical obstruction, or so that a desire to
provide people with information about alternatives to /abortion constitutes an unlawful motive,
would unjustifiably impinge on Ms. Pine’s First Amendment rights. This is especially true in
light of the complete absence of evidence that the passengers, who were seemingly receptive to
Ms. Pine’s solicitation, were seeking reproductive health services at the PWC. There is thus no
competing constitutional right to justify the burden placed on Ms, Pine’s right of expression and
hold her liable for a hefty civil penalty of up to $10,000.! The Court is at a loss as to why the

Government chose to prosecute this particular case in the first place.

interest.” Id. at 923-24 (quoting United States v. O'Brien, 391 U.S. 367, 377 (1968)). “FACE easily passes this
test,” id. at 924, and has survived numerous First Amendment challenges. See, e.g., U.S. v. Wilson, 154 F.3d 658,
662 (7th Cir. 1998) (“the conduct prohibited by FACE is not protected by the First Amendment”); Unterburger, 97
F.3d 1413; Cheffer, 55 F.3d 1517; Soderna, 82 F.3d 1370; Am. Life League, Inc. v. Reno, 47 F.3d 642 (4th Cir.
1995); Planned Parenthood of Columbia/Willamette, Inc. v. American Coalition of Life Activists, 290 F.3d 1038 (9th
Cir. 2002).

' Ms. Pine also argues that the civil penalties authorized under 18 U.S.C. § 248(c)2)(B) are facially
unconstitutional because they criminal rather than civil in nature, and therefore deprive individuals of the
constitutional protections afforded to criminal defendants. Having already concluded that the Government has failed
to establish its prima facie case, and that FACE as applied would violate Ms. Pine’s First Amendment rights, the
Court declines to analyze the constitutionality of FACE’s civil penalties.

20
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IV.  Conclusion

In conclusion, the Court finds that the Government has failed to set forth prima facie
evidence on all three elements of its FACE claim—that Ms. Pine’s canduct created a physical
obstruction, that Ms. Pine intended to interfere with the passengers’ freedom of movement, and
that Ms. Pine was motivated by a desire to prevent a person from obtaining reproductive health
services. Further, imposing liability upon Ms. Pine under the circumstances of this case would
unjustifiably burden Ms. Pine’s rights under First Amefidment of the United States Constitution.
For these reasons, Ms. Pine is entitled to judgment as a matter of law.

The Court has carefully considered the motion, response, reply, applicable law, and
pertinent portions of the record. For the foregoing reasons, it is hereby

ORDERED AND ADJUDGED that defendant Mary Susan Pine’s motion for summary
judgment [DE 66] is GRANTED. Final judgment will be entered by separate order.

DONE AND ORDERED in Chambers at West Palm Beach, Florida this 13 day of
January, 2012.

/s/ Kenneth L. Ryskamp

KENNETH L. RYSKAMP
UNITED STATES DISTRICT JUDGE

21
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EXHIBITE

Amended Complaint filed against Susan Pine on November 8, 2010 by DOJ Civil
Rights Division in Holder v. Pine, Case No. 9:10-cv-80971-KLR (S.D. Fla.), dkt. no.
30.
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

ERIC H. HOLDER, IR.,

ATTORNEY GENERAL OF THE :
UNITED STATES OF AMERICA, : CIVIL ACTION
Plainiff, '
V.
MARY SUSAN PINE, No. 9:10-cv-80971-KLR
Defendant, :

AMENDED COMPLAINT

Fric H. Holder, Jr., Attomey General of the United SFates of America (the “United States
Attorney General”), by the undersigned attomeys, asserts a civil cause of action under the
Freedom of Accéss to Clinic Entrances Act ("FACE"), 18 U.S.C. § 248 (1994), enacted into law
May 26, 1994, as follows: )

1. vIn bringing this action, the United States Attomey General has reasonable cause to
believe: (1) Defendant, Mary Susan Pine, has committed, and is likely to continue to commit,
violations of FACE; and (2) various pérspns are being, have been, and will continue to be injur;:d
by Defendant’s conduct.

JURISDICTION, STANDING, AND VENUE

2. This Court has jurisdiction over this action pursuant to FACE, 18 U.S.C. § 248(c)(2),
and 28U.S.C.§ 1345,

3. The United States Attomey General has standing to bring this action pursuant to

FACE, 18 U.8.C. § 248(c)(2).
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-

4. Venue is proper in this judicial district pursuant to 28 U.S.C. §§ 1391(b)(1) and (b)(2),
in that Defendant resides in this judicial district, and all the events giving rise to this complaint
occurred in this judicial dist.rict.

DEFENDANT

5. Defendant, Mary Susan Pine, is a regular and vocal anti-abortion protester at the

Presidential Women's Center, located at 100 Northpoint Parkway in West Palm Beach, Florida.
—— 6 Ominformationrand-betief, Defendant resides-in-West-Palm-Beach; Florida—-
FACTUAL BACKGROUND

7. The Presidential Women’s Center provides women’s reproductive healthcare services.

8. Defendant has engag.ed in anti-abortion protest dctivity outside the Presidential
‘Women’s Center for several years.

9. Defendant is one of two protesters who typically conducts her protest activity on the
south éide of Northpoint Patkway, which includes walking back and forth in the Presidential
Women’s Center’s driveway.

10. Defendant has also intentionally stepped in front of cars as the drivers attempt 10
enter the driveway to the Presidential Women’s Center to access the parking lot,

11. On November 19, 2009, Deferdant physically obstructed a car by stepping in front of
the car as it was attempting to enter the driveway to theiPresidential Women's Center to access
the parking lot.

12. Defendant then stopped and stood in front of the car as it was attempting to enter the

driveway to the Presidential Women's Center to access the parking lot.
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13. The driver of the approaching car stopped to avoid striking Defendant.
14. A West Palm Beach Police Officer, who was in‘his vehicle conducting routine patrol

in the erea, observed Ms. Pine step in front of the car and stop, blocking it from entering the

clinic parking lot.
15. During the time the car was standing still, in the driveway, no other cars could enter

the driveway, and other cars on Northpoint Parkway had to drive around it, into the oncoming

——lane; tobe-able toproceed-dowrr the-street:

16. When it became apparent to the police officer that the defendant was not going to
move out of the driveway, the police officer parked his vehicle, got out, approached the
driveway, and intervened so that the driver could enter the Presidential Women’s Center parking
lot.

17. The vehicle then proceeded into the Presidential Women’s Center parking lot.

18. Ms, Pi_ne then yelled at the officer, and told him “it was her right to do what she is
doing.” i

19. The officer told Ms. Pine that she was in violation of Florida State Statute
316.2045(1)(2) (obstructing public, streets, and road) and of City Ordinance Chapter 78-1 and
78-427 (prohibiting impeding traffic flow entering a medical facility).

20.” Defendant intentionally attempted to, and did, interfere with access to the
Presidential Women'’s Center, by interfering with the driver’s freedom of movement and making

access to the clinic unreasonably difficult.

21. Defendant intentionally attempted to, and did, interfere with access to the
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Presidential Women’s Center, by making the driver’s access to the clinic hazardous.

22. Defendant intentionally attempted to, and did, interfere with access to the
Presidential Women’s Center by causing the car to siop in the clinic driveway, which blocked the
driveway to any other cars whose drivers or passengers mayI have wished to enter the clinic

" driveway or parking lot.

CAUSE OF ACTION UNDER 18 U.S8.C. § 248

237 The United States incorporates herein the-avermentsof paragraphs H-through 22

hereof.

24. befendant’s conduct as described in paragraphs 11 through 22 hereof constitute a
physical obstruction which interfered ‘with a person who had been seeking reproductive health
services.

25. On information and belief, unless Defendant is restrained by this Court, Defendant
will continue to engage in the illegal conduct averred herein.

26. The United States Attorney General is avthorized under 18 U.S.C. § 248(c)(2)(B) to -
seek and obtain temporary; brelim'mary, and/or permanent injunctive relief from this Court for
Defendant’s violation of FACE.

27. The United States Attorney General is. further authorized under
18 U.S.C. § 248(c)(2)(B)() to assess a civil penalty against a respondent no greater than
$10,000.00 for a nonviolent physical obstruction.

‘WHEREFORE, the United States Attorney General respectfully requests judgment in his

favor and against Defendant, Mary Susan Pine, in the form of:
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A. An Order prohibiting Defendant, Mary Susan Pine, from entering any

driveway leading into the Presidential Women’s Center parking lot;

B. An Order prohibiting Defendant, Mary Susan Pine, and her

representatives, agents, employees and any others acting in concert or

_ participation with her, from violating the Freedom of Access to Clinic

Entrances Act; and

o]

WIFREDO A. FERRER
United States Attorney
Southern District of Florida

VERONICA HARRELL-JAMES
Assistant United States Attorney
99 N.E. 4" Street

Miami, FL 33132

Fla. Bar No. 644791

(305) 961-9001

(305) 530-7679 (fax)

A civilpenalty-assessment-inthe-amountof $10,000:00:

Respectfully submitted,

THOMAS E. PEREZ
Assistant Attorney General
Civil Rights Division

JONATHAN M. SMITH
Chief
Special Litigation Section

JULIEK. ABBATE
Deputy Chief
Special Litigation Section

(A7n G7—
CATHLEEN S. TRAINOR
Senior Trial Attorney
United $tates Department of Justice
Civil Rights Division
Special Litigation Section
950 Pennsylvania Ave., N.W.
Washington, DC 20530
(202) 616-9009
(202) 514-0212 (fax)
cathleen.trainor@usdoj.gov
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CERTIFICATE OF SER\.VICE

1 hereby certify that on November 3, 2010, I electronically filed the foregoing document
with the Clerk of the Court using CM/ECF. 1 also certify that the foregoing document is being
served this day on all counsel of record, either via transmission of Notices of Electronic Filing

generated by CM/ECF or in some other authorized manner for those counsel or parties who are

ot authorized to receive electronically Notices of Electronic Filing.

/sl Veronica Harrell-James

Veronica Harrell-James
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SERVICE LIST

ERIC H. HOLDER, Jr., ATTORNEY GENERAL OF THE UNITED STATES
v.
MARY SUSAN PINE
Case No. 9:10-CV-80971-kIr
United States District Court, Southern District of Florida

Horatio-G-Mihet, Esq:

LIBERTY COUNSEL

1055 Maitland Center Commons, Second Floor
Maitland, FL 32751-7214

Phone: (800) 671-1776

Fax: (407) 875-0770

Email address: hmihet@lc.org

Cynthia Noland Dunbar, Esq.
LIBERTY COUNSEL

100 Mountain View Road
Suite 2160

Lynchburg, VA 25406
Phone: (434) 592-7000

Fax: (434) 592-7700

Email address; court@lc.org
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EXHIBIT F

Joint Notice of Withdrawal of Fee Petition and Stipulation for Resolution of all
Pending Matters, Holder v. Pine, Case No. 9:10-cv-80971-KLR (S.D. Fla.}, dkt. no.
106, filed March 23, 2012.
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

HOLDER, ERIC H., JR., : CIVIL ACTION
U.S. ATTORNEY GENERAL, :
9:10-cv-80971-KLR

Plaintiff,
JUDGE KENNETH L. RYSKAMP
V.
MARY SUSAN PINE,
Defendant.

JOINT NOTICE OF WITHDRAWAL OF FEE PETITION AND
STIPULATION FOR RESOLUTION OF ALL PENDING MATTERS

The parties hereby notify the Court that they have reached a compromise of all pending
matters in this litigation, as follows:

1 Defendant Mary Susan Pine (“Defendant™) hereby withdraws her Fee Petition
(dkt. 102), without prejudice of the right to re-file in the event the United States does not perform
its obligations set forth in paragraphs 2 and 3.

2) ‘Within sixty (60) days of the filing of this Stipulation, the United States shall
deliver to Defendant, ¢/o Liberty Counssl, P.O. Box 540774, Orlando, FL 32854, the sum of
$120,000.00 (one hundred-twenty thousand dollars and no cents), via check, electronic funds
transfer, or bank draft payable to “Liberty Counsel, Inc.,” as and for reasonable attorneys fees
and costs incurred by Defendant in this action. This payment shall fully resolve and settle all of
Defendant’s claims for attorney’s fees and non-taxable costs in connection with this case. The
United States enters into this Stipulation as an expedient and cost-effective alternative to

continued costly litigation, and thus makes no admission of liability.
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3) On today’s date, the United States shall withdraw and/or dismiss, with prejudice,
its appeal of this matter now pending at the Eleventh Circuit Court of Appeals, via stipulation
filed in this Court pursuant to Fed. R. App. P. 42(a).

4) This Stipulation reflecis tle parties’ entire agreement on this subject matter, and

replaces all prior discussions and agreements.

Respectfully submitted,

/s/ Samantha K. Trepel

/s/ Horatio G. Mihet

WIFREDO A. FERRER
United States Attorney
VERONICA HARRELL JAMES
Assistant United States Attorney
99 N.E. 4" Street
Miami, FL. 33132
(305) 961-9327
(305) 530-7139 (fax)
Veronica.Harrell-James@usdoj.gov

THOMAS E. PEREZ

Assistant Attorney General
JONATHAN M. SMITH

Chief, Special Litigation Section

JULIE K. ABBATE

Deputy Chief, Special Litigation Section
CATHLEEN TRAINOR

Senior Trial Attorney

SAMANTHA K. TREPEL

Trial Attorney

United States Department of Justice
Civil Rights Division

Special Litigation Section

950 Pennsylvania Ave., N.-W.
Washington, DC 20530

(202) 616-9009

(202) 514-0212 (fax)

Attorneys for Plaintiff

Mathew D. Staver

Anita L. Staver

Horatio G. Mihet
LIBERTY COUNSEL
PO Box 540774
Orlando, FL 32854-0774
800-671-1776 Telephone
407-875-0770 Facsimile
court@lc.org

Cynthia Noland Dunbar
LIBERTY COUNSEL
PO Box 11108

Lynchburg, VA 24506-1108

434-592-7000 Telephone
434-592-7700 Facsimile
court@lc.org

Attorneys for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was filed
electronically with the Court on March 23, 2012. Service will be effectuated by the Court’s

electronic notification system upon all counsel or parties of record.

/s/ Horatio G. Mihet
HORATIO G. MIHET
One of the attorneys for Defendant
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SUPPLEMENT
Abbate, Jufie (CRT)
rom: Mona Reis s it
Sent: : Monday, January 25,2010 11:33 AM
To: U Abbate,-Julie (CRT)
Cc: k - Helen Reid
Subjsct: -~ RerUpdate

Thanks so mmich for the update- please et me know if there us anythmg else you need from us.

I am delighted that you were made aware of the letter and that their was a personal note from your bossl I
sincerely hope u know Joé much your interest has mieant to Us- we ate beginning to talk about having 4
celebration in november for ur 30th year- certainly I will hold the dream ofj Jusnce as-a possibility to toast !
Be well'and send my’ best to Cathy .

M 3 :

Sent from my iPhone
On Jan 25, 2010 at 11: 10 AM, "Abbate, Ju ie (CRT)" <Julie.Abbate@usdoi.gov> wrote
H‘, Mana =1 just wanted to thank you, again; for your extremely kind words to Eric Holder about me'&

Cathy!: 1just this morning réceived a copy of the letter with & notation on it from Mr. Holder." Sg, thanks
again—tstill can 't beheve you were able to do that!!

Also, Cathy and | got in tolich with Office-Raja fast week and will start drafting up our documents today :
and hopefully get ther in the pipeline soon: We'll do our best to keep you in the loop, and please don't
hesitate to contact either of Us with any questionis or concerns.

Thanks again;

Julie

- US-PWC-000057

Mr. GOODLATTE. Thank you very much.
Professor Bagenstos, welcome.

TESTIMONY OF SAMUEL R. BAGENSTOS, PROFESSOR OF LAW,
THE UNIVERSITY OF MICHIGAN LAW SCHOOL

Mr. BAGENSTOS. Thank you. Thank you, Mr. Chairman, and
thank you, Ranking Member Conyers, and Members of the Com-
mittee for inviting me to testify today. I have had the privilege in
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my life of serving twice in the Civil Rights Division of the Justice
Department, first at the beginning of my career as a career attor-
ney where I really learned how to be a lawyer from the excellent
career attorneys who had been civil servants throughout many Ad-
ministrations in the Civil Rights Division, and then as a member
of the senior leadership team in the Division as a political ap-
pointee from mid-2009 to mid-2011. And I began service as Prin-
ciple Deputy Assistant Attorney General in January of 2010, which
was one of the great honors of my career.

Now, I discuss in my written testimony the many, many achieve-
ments, and only a subset of the many, many achievements, of the
Division in the last 4 years. Let me just note a few here because
they are extremely notable: 40 percent more human trafficking
cases; nearly 75 percent more hate crimes convictions than the pre-
vious 4 years; an unprecedented effort to enforce the Supreme
Court’s Olmstead decision for people with disabilities, including 44
matters in 23 States with major settlements with North Carolina,
Virginia, Georgia, and Delaware; 16 agreements to guarantee serv-
ices to English language learners; 10 agreements to address the se-
rious problem of discriminatory harassment that keeps kids from
learning; record setting settlements for sexual harassment by land-
lords of their tenants; and more than $600 million in settlements
for violations of the Fair Lending Laws.

More than $50 million in relief for our soldiers and sailors under
the Service Member Civil Relief Act; nearly 40 percent increase in
the number of cases brought to enforce the employment rights of
our returning veterans; and landmark settlements with the New
Orleans Police Department and the Shelby County, Tennessee ju-
venile just system, in addition to many, many others.

But perhaps the best illustration of the success of the Assistant
Attorney General Perez’s effort comes from the voting rights area.
When Tom Perez arrived in 2009, in October of 2009, the Division’s
Voting Section was in disarray, and his career staff was demor-
alized. Both the IG’s recent report and its 2008 joint report with
the Office of Professional Responsibility document this fact exten-
sively. Those reports show massive turnover among career attor-
neys from 2003 to 2008, and a pervasive atmosphere of
politicization in the Voting Section, an atmosphere that stemmed—
unfortunately I hate to say this—but an atmosphere that stemmed
directly from the reports found to be the unlawful politicized hiring
decisions made by a former Acting Assistant Attorney General,
Brad Schlozman.

Details are in my written testimony, but the 2008 joint report
really bears careful reading for anyone who wants to understand
the management task that Tom Perez was confronting when he
took over.

Now, this kind of pervasive politicization of the career civil serv-
ice from the very top is a culture that cannot be changed overnight,
and nobody thinks it can. But Tom Perez realized he had to begin
right away to restore the culture of nonpartisanship, transparency,
3n(i:1 professionalism to the Division, and that is exactly what he

id.

After taking office in October of 2009, he quickly moved to re-

store a career-driven, merit-based hiring process, and the recent
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OIG report demonstrates that this process has been successful. In
making hires under the new policy, the report found, the Voting
Section “was keenly focused on the candidates’ voting litigation ex-
perience and substantive knowledge of voting rights.” That is ex-
actly what they should have been focused on.

The report found that the new attorneys had “a high degree of
academic and professional achievement, and that the hired attor-
neys had substantially higher achievement than the people who
were not hired.” Now, of course, culture change takes time, but the
Voting Section has made major progress, and the proof is in the re-
sults.

In each of the past 2 Fiscal Years, the Section set a record for
the largest number of new matters in litigation it has handled: 43
last year, 27 the year before. These include major, major cases de-
fending judicial preclearance actions and defending the constitu-
tionality of Section 5 of the Voting Rights Act. In the last 4 years,
the Section has filed and obtained settlements in seven cases to en-
force the Voting Rights Act’s language minority provisions, includ-
ing the first case brought on behalf of Native Americans since
1998. It has filed new lawsuits under Section 7 of the National
Voter Registration Act, including a major settlement with the State
of Rhode Island, and it has vigorously enforced the MOVE Act,
which ensures that our men and women in uniform and other citi-
zens overseas have their voting rights protected. Twenty-one litiga-
tions or settlements since the act took effect, all in this Administra-
tion, including filing lawsuits and obtaining consent degrees or pre-
liminary injunctive relief against six States and the Virgin Islands
in the 2012 election alone.

Now, similar stories could be told throughout the Division. When
Tom Perez arrived at the Civil Rights Division, it was divided and
demoralized. The work is not done, but thanks to his leadership
and management skills and the very hard work of extraordinarily
dedicated career attorneys, things have turned around, and I am
very pleased to testify about that today.

[The prepared statement of Mr. Bagenstos follows:]
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Testimony of Prof. Samuel R. Bagenstos
before the House Committee on the Judiciary

April 16, 2013

Thank you Chairman Goodlatte, Ranking Member Conyers, and
members of the Committee. T am pleased to have the opportunity to testify
on the achievements of the Justice Department’s Civil Rights Division in the
past four years. I have had the privilege to serve two tours of duty in the
Civil Rights Division—{first as a career attorney at the beginning of my own
legal career in the mid-1990s, and then as a senior pohtical appointee from
July 2009 to August 2011. Beginning in January 2010, T had the honor to
serve as the Principal Deputy Assistant Attorney General for Civil Rights.

The last four years has been one of the most productive periods in the
Civil Rights Division’s illustrious history. Across a range of substantive
areas, the Division has stepped up its enforcement efforts—and with
demonstrable results. Let me just discuss a few.!

. In the past four years, the Division’s Criminal Section brought 40
percent more human trafficking cases than in the previous four
years, and convicted nearly 75 percent more defendants in hate
crimes cases.

. In the disability rights area—one especially close to my heart—the
Division in the past four years has conducted an unprecedented
effort to enforce the Supreme Court’s Olmstead decision, which
requires states to serve people with disabilities in the setting that is
most integrated for them as individuals.? The Division has
participated in over 40 Olmstead matters in nearly half of the
States of the Union, and it has reached landmark settlements with
the States of Georgia, Delaware, North Carolina, and Virginia,
which will provide appropriate community-based services to
thousands of individuals with disabilities.

. In the education context, the Division in the past four years has
reached agreements with 16 school districts to guarantee services to
English Language Learners—increasing by a factor of four over the

I Data are drawn from U.S. DEPARTMENT OF JUSTICE, CIVIL RIGHTS DIVISION,
ACCOMPLISHMENTS 2009-2012, available at
http://www justice.gov/ert/publications/accomplishments/crtaccomplishment0
9_12.pdf (hereinafter “Civil Rights Division Accomplishments 2009-2012”).

2 Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581 (1999).
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previous four-year period—and it has reached agreements with 10
school districts to address the problem of discriminatory
harassment that impedes opportunities to learn.

. In the fair housing and fair lending context, the Division obtained
more in monetary relief in the 2012 fiscal year than in the previous
23 years combined. In the past four years, the Division has reached
record-setting settlements in cases involving landlords sexually
harassing tenants and in cases challenging discriminatory lending
practices. The fair lending settlements themselves have resulted in
more than $600 million in monetary relief for more than 300,000
borrowers and their communities.

. The Division has engaged in aggressive efforts to protect the rights
of those who serve in our Nation’s military. In the past four years,
it has obtained more than $50 million in relief under the
Servicemembers Civil Relief Act, which protects our soliders and
sailors from such conduct as their houses being foreclosed upon or
their cars repossessed while they are away on active duty. And, in
conjunction with the U.S. Attorneys’ offices, it has stepped up
enforcement of the employment rights of returning servicemembers
by bringing nearly 40 percent more cases under the Uniformed
Services Employment and Reemployment Rights Act than in the
previous four years. And, as I discuss below, the Division has
vigorously protected the voting rights of our men and women
SErving overseas.

. The Division has also reached settlements of unprecedented
breadth and depth in the policing, corrections, and juvenile justice
areas, including landmark settlements with the New Orleans Police
Department and the Shelby County, Tennessee, juvenile justice
system.

. And the Division’s Appellate Section, in which I had the honor to
start my career, and which I had the honor to supervise in my
recent tour of duty, has stepped up its role of representing the
United States in important cases as amicus curige. In the past four
years, it has filed more than 50% more amicus briefs than in any
other four-year period in its history.

But perhaps the best illustration of the success of Assistant Attorney
General Tom Perez’s efforts to restore and transform the Division’s work
comes from the voting rights area—though similar stories could be told
throughout the Division. When Tom Perez and his leadership team arrived
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in the summer and fall of 2009, the Division’s Voting Section was in disarray,
and its career staff was demoralized. Both the Inspector General’s recent
report on the Voting Section and its 2008 joint report with the Office of
Professional Responsibility on politicized hiring within the Division document
this fact.? The recent Inspector General report found that the section had
lost 31 trial attorneys from 2003 to 2008—massive turnover for a section that
averaged only 36 trial attorneys during that period.* Among those who left
were highly experienced attorneys on whom the Division relies to lead trial
teams in major cases.

The 2008 joint report of the Inspector General and the Office of
Professional Responsibility provides crucial context for understanding what
had happened. That report found that Bradley Schlozman—who served as
Deputy Assistant Attorney General, Principal Deputy Assistant Attorney
General, and Acting Assistant Attorney General from 2003 to 2006—had
violated federal personnel laws by improperly injecting political
considerations into hiring decisions for career attorneys.® The report found
that politicized hiring was pervasive in the sections Schlozman supervised—
including the Voting Section—as well as in the hiring for entry-level Honors
Program attorneys across the Division, a process that Schlozman also
supervised.®

For those who are interested in the management challenges that Tom
Perez and his senior leadership team confronted, I urge you to read and
carefully consider the 2008 OIG/OPR joint report. As that report shows,
Schlozman’s politicized hiring did not stand on its own. Rather, it was part
and paxcel of a highly politicized culture, centered on (but hardly limited to)
the Voting Section. And that culture, the report demonstrates, came from
Schlozman himself. As the report documents, Schlozman referred to career
Voting Section attorneys as “mold spores.”” As the recent OIG report notes,
under Schlozman’s leadership the section broke from past precedent in

3 See U.S. DEPARTMENT OF JUSTICE, OFFICE OF THE INSPECTOR GENERAL, A
REVIEW OF THE OPERATIONS OF THE VOTINC SECTION OF THE CIVIL RIGHTS
DivisioN (March 2013), available at
http:/iwww . justice.gov/oig/reporis/2013/51303.pdf (hereinafter “OIG Report”);
U.S. DEPARTMENT OF JUSTICE, OFFICE OF THE INSPECTOR GENERAL AND OFFICE
OF PROFESSIONAL RESPONSIBILITY, AN INVESTIGATION OF ALLEGATIONS OF
PoLiTiciZzED HIRING AND OTHER IMPROPER PERSONNEL ACTIONS IN THE CIVIL
RiGgHTS DIivisioN (July 2, 2008), available at htip:/www.justice.gov/opr/oig-

4+ OIG Report at 194-195.

5 See OIG/OPR Joint Report at 64.

& See OIG/OPR Joint Report at 33-35.
7 OIG/OPR Joint Report at 20 n.13.
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Section 5 preclearance matters by excluding the recommendations of career
line attorneys from the memoranda sent to the Assistant Attorney General.®

Schlozman told the section chiefs he supervised to keep particular
career attorneys he perceived as liberals on a short leash. In one instance, he
told the chief to keep an attorney “under a watchful eye” and to assign that
attorney nothing but “no-brainer crap.”™ In another instance, he described a
career attorney as a “pinko” and asked the section chief, “So why is she
leading this impt [important] case?”’!® In yet another, Schlozman told a
section chief “not to assign any important cases to an attorney whom
Schlozman had heard had an anti-Bush bumper sticker posted in her
office.”1!

Perhaps most perniciously, he encouraged the career attorneys he
hired to think of themselves as part of a political “team.” In an email to one
newly hired career attorney, Schlozman wrote: “Just between you and me, we
hired another member of ‘the team’ yesterday. And still another ideological
comrade will be starting in one month. So we are making progress.”'2

Such pervasive politicization of the career civil service—fomented from
the very top—is a culture that cannot be changed overnight. But Tom Perez
realized that he had to begin right away to restore the culture of
nonpartisanship, transparency, and professionalism to the Division. And
that is precisely what he did. After taking office in October 2009, he quickly
moved to restore a career-driven, merit-based hiring process. Under that
process, formalized in memoranda from the Assistant Attorney General to
Division staff issued in December 2009, January 2010, and July 2010, career
employees have the principal role in hiring attorneys. Each section must set
up a hiring committee, made up entirely of career employees, to vet, select for
interviews, and interview applicants for each vacancy. Based on the
deliberations of the committee, the section chief—who is also a career
employee—makes a hiring recommendation to the Assistant Attorney
General. If the Assistant Attorney General overrules that recommendation,
he must do so in writing—and I am not aware of any instance in which Tom
Perez has overruled any of the hiring recommendations made by a section
chief under this policy. The new policy also limits interviewers from asking
questions that could be construed as seeking information about an applicant’s

8 OIG Report at 86, 153 n.135.

9 OIG/OPR Joint Report at 33 n.28.

10 OIG/OPR Joint Report at 44.

1 OIG/OPR Joint Report at 44.

2 OIG/OPR Joint Report at 55. As the report documents, Schlozman
repeatedly expressed concern whether particular career employees were
members of what he called “the team.” See id. at 21, 34, 35, 36, 42, 44, 51-52.
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politics, and it imposes mandatory human resources training requirements
for employees involved in hiring.?

As the recent report of the Inspector General demonstrates, those
changes have been successful in restoring merit-based hiring in the Voting
Section. When the section hired nine experienced attorneys under the new
policy, the report found, “the hiring committee was keenly focused on the
candidates’ voting litigation experience and substantive knowledge of voting
rights”4—exactly as they should have been. The report found that the nine
new attorneys had “a high degree of academic and professional
achievement.”’® Five of the new attorneys, or 56 percent, had eight or more
years of litigation experience, compared to 23 percent of the rejected
apphcants—and seven of the new attorneys, or 78 percent, had two or more
years of voting litigation experience, compared to just 3 percent of rejected
apphcants.’®

Tom Perez also restored the role of career line staff in the Section 5
preclearance process. Under a policy instituted in 2009, “each staff member
who works on a Section 5 submission [must] state whether they concur with
the Voting Section’s recommendation,” and “when Division leadership
disagrees with Voting Section staff recommendations, it sets forth the
reasons for such disagreements in writing.”'” As he explained to the
Inspector General, this policy appropriately respects “the importance of
hearing a full range of views in making [preclearance] decisions.”18

Culture change takes time, of course. As the recent Inspector
General’s report highlights, these and other reforms!® have not yet fully
extirpated the legacy of division within the Voting Section that Tom Perez
confronted when he assumed office as Assistant Attorney General. But the
Voting Section has made major progress.

The proof is in the results.2? In each of the past two fiscal years, the
section has set a record for the largest number of new litigation matters it

13 OIG Report at 192-193.

14 OIG Report at 203.

15 OIG Report at 204.

16 OIG Report at 211.

17 OIG Report at 86 n.70.

18 OIG Report at 86 n.70.

19 See OIG Report at 133-134 (describing anti-harassment training put in
place by Assistant Attorney General Wan Kim in 2007 after Schlozman left
the Division, and additional steps taken by Assistant Attorney General Perez
to ensure that employees treat each other with respect and professionalism).
20 Data are drawn from Civil Rights Division Accomplishments, 2009-2012.
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has handled. The 43 new cases the section handled last year far outstrips the
prior record of 27, set the previous year. The section has also defended
judicial preclearance actions in four major cases since 2009. In three of those
cases, involving Texas’s state house and congressional redistricting plans,
Texas’s stringent new voter identification law, and Florida’s reduction in
early-voting opportunities, the United States District Court for the District of
Columbia largely agreed with the Division’s position and denied
preclearance.’l In the fourth, involving South Carohna’s voter identification
law, the court granted preclearance for future elections only after the state
articulated a new interpretation of the law’s affidavit bypass provision in
direct response to the Department’s objections.2? And the Division has
vigorously defended challenges to the constitutionality of Section 5, including
in the Shelby County case that is before the Supreme Court this Term.

Although the preclearance process always takes on an outsized role in
the years surrounding the decennial redistricting, the Voting Section has
done vigorous work outside of the Section 5 context as well. In the last four
years, the section has filed and obtained settlements in seven cases to enforce
the language minority provisions of the Voting Rights Act, including the first
case brought on behalf of Native American voters under those provisions
since 1998. It has filed new lawsuits under Section 7 of the National Voter
Registration Act, including a major settlement with the State of Rhode
Island. And the section has vigorously enforced the MOVE Act to ensure that
our men and women in uniform and other citizens overseas have their voting
rights protected. On 21 occasions since the statute took effect, it has litigated
or reached settlement agreements with jurisdictions that have violated the
statute—including fihng lawsuits and obtaining consent decrees or
preliminary injunctive relief against six states and the Virgin Islands in the
2012 election alone.

As T said, similar stories could be told throughout the Division. Tom
Perez arrived at a Civil Rights Division that was itself divided and
demoralized. And thanks to his leadership and management skills—and the
very hard work of an extraordinarily dedicated corps of career attorneys—

21 Texas v. Holder, 888 F. Supp.2d 113 (D.D.C. 2012) (three-judge court)
(voter identification law); Texas v. United States, 887 F.Supp. 2d 133 (D.D.C.
2012) (three-judge court) (redistricting); Florida v. United States, 885 F.
Supp.2d 299 (D.D.C. 2012) (three-judge court) (early voting). Florida
subsequently adopted an early-voting plan that addressed the concerns
articulated by the court in denying preclearance, and the Attorney General
administratively precleared the early-voting changes taken in conformity
with that plan.

22 South Carolina v. United States, ___ F. Supp.2d __ |, 2012 WL 4814094
(D.D.C., Oct. 10, 2012) (three-judge court).
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things have turned around. The Civil Rights Division has restored itself to
its rightful place as the preeminent enforcer of civil rights in the United
States. It has also been aggressive in confronting new civil rights challenges.

The Division has a rightfully proud history, and the Division’s
achievements in the past four years are more than worthy of that history. I

am pleased to be able to discuss those achievements with you today.

Thank you.
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Mr. GOODLATTE. Thank you very much.
And our final witness, Mr. Adams. Welcome.

TESTIMONY OF J. CHRISTIAN ADAMS,
FOUNDER, ELECTION LAW CENTER

Mr. ApaMs. Thank you, Mr. Chairman, Ranking Member Con-
yers, and Members of this Committee.

While at the Department, I was fortunate to serve with dedicated
attorneys and staff who had profound respect for the rule of law
inf}d placed integrity at the center of their personal and professional
ife.

Unfortunately, over the last few years, the Civil Rights Division
of the Justice Department has seen instances of embezzlement, em-
ployee abuse, harassment, theft, and perjury. Little to nothing has
been done by Division management in response. In some cases, Di-
vision management has defended, or promoted, or given awards to
the wrongdoers.

Tragically, the Civil Rights Division has also pursued abusive
and meritless cases against Americans exercising free speech
rights, as well as States enacting voter integrity measures. So
meritless, courts have imposed cost sanctions against the Division.
Simply, the Civil Rights Division under the current management
have pervasively abused the civil rights of Americans, abused the
fiscal trust of the taxpayers, and abused the rule of law.

Perhaps worst of all, Thomas Perez, the Assistant Attorney Gen-
eral for Civil Rights, has repeatedly provided inaccurate testimony
under oath to this Committee, as well as the Civil Rights Commis-
sion on multiple matters, including whether or not he knew that
this corrosive and abusive atmosphere existed inside his Division
toward employees willing to enforce the voting laws in a race neu-
tral fashion.

This hostility toward enforcement of voting laws in a race neu-
tral has festered into name calling, harassment, racial attacks on
Dod employees, both Black and White, who were willing to enforce
the law race neutrally. For example, the IG report documents vile
racial harassment against an African-American paralegal, who
served on the New Black Panther case with me and another simi-
lar matter. This dedicated and hardworking paralegal, as well as
his mother, who is a long-time DodJ employee, was subject to cruel
racial harassment by other Dod employees for working on the New
Black Panther case. When Mr. Perez testified in May of 2010 be-
fore the U.S. Commission on Civil Rights that he had never heard
of this sort of hostility, he testified falsely.

My written testimony details multiple instances of harassment of
an employee also for his evangelical Christianity.

There 1s a false perception that the Division has vigorously pro-
tected minority voting rights more than the prior Administration.
The current Administration has failed to initiate a single Section
2 Voting Rights Act case investigation which resulted in enforce-
ment action since the inauguration in 2009. Voter rolls nationwide
are filled with millions of ineligible and dead voters, yet the Divi-
sion is deliberately refusing to enforce Section 8 of the National
Voter Registration Act, and require States to purge their voter rolls
because Division leadership, as detailed in the IG report, has a
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philosophical disagreement with this purging statute. Hundreds of
counties across the country now have more voters registered than
people alive, and this Division leadership spiked investigations into
these places.

A Washington Times story headlined, “Taxpayers Finance Jus-
tice Officials’ Romantic Travel,” reported that a Division employee
embezzled at least $30,000 in money and travel, including hotel
rooms in Miami, and according to Senator Grassley—excuse me,
and cash advances. Current Division leadership oversaw this fi-
asco, yet according to Senator Grassley, did absolutely nothing
about it. The whistleblowers in this case have been treated more
poorly by Division leadership than was the person who took the
money.

Division leadership has overruled career lawyers who rec-
ommended South Carolina voter ID be pre-cleared in 2011 under
Section 5 of the Voting Rights Act. Their recommendation was
overruled. An expensive, costly, and ultimately meritless objection
was interposed. South Carolina was forced to spend over $3.5 mil-
lion to obtain approval of South Carolina voter ID. The Federal
taxpayers almost certainly also wasted millions.

As I have already testified, the hostility in the Division toward
equal enforcement of civil rights laws was open and pervasive. The
IG report confirms all of my testimony in that regard. Former Vot-
ing Section Chief Christopher Coates was subject to harassment,
and many of those employees who engaged in this conduct are still
employed by the Division.

Coa