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MUSIC LICENSING UNDER TITLE 17 (PART I)

TUESDAY, JUNE 10, 2014

HoOUSE OF REPRESENTATIVES

SUBCOMMITTEE ON COURTS, INTELLECTUAL PROPERTY,
AND THE INTERNET

COMMITTEE ON THE JUDICIARY
Washington, DC.

The Subcommittee met, pursuant to call, at 10 a.m., in room
2141, Rayburn House Office Building, the Honorable Howard
Coble, (Chairman of the Subcommittee) presiding.

Present: Representatives Coble, Goodlatte, Marino, Smith of
Texas, Chabot, Issa, Poe, Chaffetz, Farenthold, Holding, Collins,
Nadler, Conyers, Chu, Deutch, Bass, DelBene, Jeffries, Cicilline,
Lofgren, Jackson Lee, and Cohen.

Staff Present: (Majority) Joe Keeley, Subcommittee Chief Coun-
sel; Olivia Lee, Clerk; (Minority) Heather Sawyer, Minority Coun-
sel; and Jason Everett, Counsel.

Mr. CoBLE. Good morning, ladies and gentlemen. Welcome to the
first of two hearings on music licensing issues. Probably everyone
here knows that I am an avid bluegrass fan, and country music,
as long as it is old-time country. I am dating myself chronologically
when I say that. I know that many of you will welcome our new
and veteran witnesses today.

Although every industry goes through changes over the years, I
think everyone would agree that the music business has seen more
than its share of changes over the past decade or two. Many of us
grew up in a world where we looked forward to buying our favorite
albums at the local record store. Today’s youth may not even know
what a record store looks like, since they prefer to download from
iTunes or stream it on Pandora.

However, times change, and I am glad to see that the music in-
dustry continues to adapt to the preferences of its fans and making
new music available. However, the current licensing system hasn’t
changed. Many feel that our music licensing laws were designed for
a world that existed decades ago and have become outdated. Music
lovers can now access music virtually anywhere on an ever-chang-
ing variety of devices.

I may be old—I am old—but I am also old-fashioned in my view
our copyright laws should provide access to music and still protect
the interest of copyright holders. This is a traditional view of com-
pulsory licenses, and I see no reason why we cannot restore this
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balance. If not, we know consumers will resort to pirate sites on
the Internet for their respective music.

Finally, there are some longstanding issues in the music busi-
ness that I feel are important for Congress to address, how royalty
rates are determined, who pays music royalties, and how older
music works are treated under Federal copyright law.

I have also been a friend of broadcasters for some time, and I
hope that the broadcasters and the music industry can find a way
to work together to resolve their common issues.

In closing, I did want to thank our panel this morning for mak-
ing time available for this hearing. While I would prefer to spend
the next few hours learning about how to make bluegrass music
more popular, I will instead spend the next few hours learning
about how to make all music more popular.

Again, I thank you, the panelists, and those others in the audi-
ence for your presence today.

I yield back, and I recognize the distinguished gentleman from
Michigan, Mr. Conyers, for his opening statement, and then I will
get to the gentleman from New York.

Mr. CoNYERS. Well, thank you, Mr. Chairman and Ranking
Member Nadler. This is an important hearing and it is good that
everyone is here. I worked with Congressman Holding of North
Carolina to introduce H.R. 4772, the RESPECT Act, which address-
es a loophole that allows digital radio services to broadcast re-
corded music before February 15, 1972 without paying anything to
the artists and labels that created it. This bill would assure that
legacy artists and copyright owners of all works, whether recorded
before or after February 15, 1972, are compensated by those who
benefit from the Federal statutory license.

The current failure to pay these legacy artists is shameful, and
it is harmful to communities like mine, Detroit, which has so many
artists who were at the forefront of the industry and should be
compensated fairly for their groundbreaking work. Taking someone
else’s labor and not paying is simply unfair, and this bill seeks
basic fairness for artists who created sound recordings before 1972.

A related issue that must be examined is whether our efforts to
improve the music licensing scheme will be, in fact, truly fair if it
does not include performance rights for some recordings. It is no
secret I am a strong supporter of artists and believe that the cur-
rent compensation system on terrestrial radio AM and FM isn’t fair
to artists, musicians, or the recording labels.

When we hear a song on the radio, the individual singing the
lyrics or playing the melodies receives absolutely no compensation.
Every other platform for broadcast music, including satellite radio,
cable, Internet, web casting, pay a performance royalty. Terrestrial
radio is the only platform that doesn’t do this. This exemption from
paying a performance royalty to artists no longer makes any sense,
if it ever did, and unfairly deprives artists of the compensation
they deserve for their work.

We have a diverse panel of experts. I join with our Committee
in welcoming them and look forward to hearing them and to work-
ing with my colleagues to ensure that the music licensing process
is fair and does not have unintended consequences that harm art-
ists or producers.
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Thank you for allowing me to make this statement at this time.

Mr. CoBLE. I thank the gentleman from Michigan.

The Chair now recognizes the Chairman of the full Judiciary
Committee, the gentleman from Virginia, Mr. Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman, and good morning to
everyone. Welcome to the Subcommittee’s first copyright review
hearing on music licensing.

Last Monday, the Subcommittee traveled to New York City to
learn about the first sale doctrine. One of the issues we discussed
was the applicability of first sale to the digital environment, includ-
ing music. As we heard at that hearing, consumer expectations
have changed substantially in the digital era. Probably in no other
area of copyright law have consumer expectations changed more
than in how consumers access music.

In a world of instant and constant access to entertainment op-
tions on Internet-connected devices, laws that hinder or stunt ac-
cess to legal music not only hurt consumers, but also the artists
and the services that provide music to consumers. Unfortunately,
consumers who want to be able to easily access their favorite songs
anytime on all of their digital devices face a legal framework writ-
ten for the world of vinyl albums and 8-track tapes.

Problems that have emerged from this current legal framework
include, among others: a lack of a unified, robust, and easily acces-
sible source of ownership records upon which music delivery serv-
ices can be built; uncertain dividing lines between mechanical and
performance rights; artists being treated differently under the law
depending upon when a work was created; artists and music deliv-
ery services being treated differently under the law depending
upon how music is delivered; artists and music delivery services
being treated differently under the law depending upon when a
music service first began operation; and an overall lack of trans-
parency in the industry regarding how revenue is accounted for.

During today’s hearing, we will primarily focus on the rights and
legal regime associated with musical compositions. We will hear
from a broad spectrum of stakeholders, from songwriters to those
who collect revenues on their behalf to those who deliver the musi-
cal works to consumers in new and innovative ways.

Interested parties from across the spectrum have recognized a
need for changes in how our nation’s copyright laws, as they per-
tain to music, are structured. Some have called for tweaks to our
current licensing regime, while others have called for more funda-
mental changes, such as moving toward a more free market ap-
proach. I look forward to learning more about both the problems
plaguing the current framework and possible solutions to these
problems.

And I thank you all again for making the time to be here this
morning, and I yield back.

Thank you, Mr. Chairman.

Mr. CoBLE. I thank the gentleman.

The Chair now recognizes the distinguished gentleman from New
York, Mr. Nadler, for an opening statement.

Mr. NADLER. Thank you, Mr. Chairman, for holding this hearing
on music licensing under Title 17 as part of the Committee’s com-
prehensive copyright review.



4

I am sorry this hearing, as well as the last, is not in New York,
because everything is better in New York, but we have to make
due.

This is the first of a two-part hearing, which is fitting, as these
sections of the Copyright Act are very much in need of scrutiny. It
is often said that if we started from scratch, nobody would write
the law as it stands today. Music copyright and licensing is a
patchwork of reactions at different times to changing technologies.
From the development of player pianos and phonograph records to
the advent of radio and the Internet, the law has constantly been
playing catch-up, and quite often failing.

Today, terrestrial satellite and Internet-based radio stations de-
liver music to listeners in their cars, homes, and at work. Each of
these uses of music require licenses from copyright owners for both
the underlying musical work and the sound recording, with the
rights to each often owned or managed by different individuals or
entities. Over time and in an effort to help ensure equity and ac-
cess in this complicated universe, Congress has created a statutory
licensing scheme. Unfortunately, the existing landscape is marred
by inconsistent rules that place new technologies at a disadvantage
against their competitors and inequities that deny fair compensa-
tion to music creators.

Under current law, for example, the rules vary from payment of
royalties by Internet broadcasters, cable radio and satellite radio
providers. Internet broadcasters like Pandora pay royalty rates set
to reflect a willing buyer and willing seller model. By contrast, the
rate for cable and satellite providers is established through factors
set in 1998 that predated the development of Internet radio and
that many believe results in a below-market royalty rate.

As a result, Pandora has fairly complained that it is at a com-
petitive disadvantage, and creators whose works are accessed
through cable or satellite receive less than when a consumer
streams that same work over the Internet.

During the last Congress, I circulated draft legislation, the In-
terim FIRST Act, to establish parity among all digital radio serv-
ices. The Songwriter Equity Act, recently introduced by Represent-
atives Collins and Jeffries, would similarly modernize the law to
ensure that the same willing buyer/willing seller standard governs
songwriters’ and music publishers’ mechanical reproduction royal-
ties.

Other provisions of the Copyright Act prevent songwriters and
publishers from providing evidence in Federal rate court under con-
sent decrees governing licensing of their works that came into ex-
istence in 1941. The Songwriter Equity Act would remove that evi-
dentiary ban, thus helping songwriters obtain a fair market value
for their work.

In the meantime, the DOJ, the Department of Justice, just an-
nounced a much-needed review of the consent decrees that govern
ASCAP and BMI, two of the performance rights organizations re-
sponsible for collecting and distributing royalties.

Meanwhile, nobody is paying artists who recorded many of our
culture’s greatest musical classics before 1972, like Aretha Frank-
lin or the Birds or the Temptations. The RESPECT Act, recently
introduced by my colleagues, Representatives Holding and Conyers,
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would close an existing loophole in the law that has allowed digital
providers to argue against paying any royalties for these great leg-
acy artists.

Of course, one of the most glaring inconsistencies and injustices
is that our performing artists, background musicians and other
rights holders of sound recordings receive absolutely no compensa-
tion when their music is played over the air on terrestrial—mean-
ing AM/FM—radio. Congress required payment when sound record-
ings are transmitted digitally in 1995, but we have yet to extend
this basic protection to artists when their songs are played on FM
or AM radio.

This is incredibly unjust. The bottom line is that terrestrial radio
profits from the intellectual property of recording artists for free.
I am aware of no other instance in the United States where this
is allowed, and it needs to be remedied. We are on a very short list
of countries, a list that includes such wonderful models as Iran,
North Korea, and China, that do not pay performing artists when
their songs are played on the radio. And when American artists’
songs are played in Europe or any other place that does provide a
sound recording right, these countries withhold performance royal-
ties from American artists since we refuse to pay theirs.

This Committee’s copyright review and the parallel proceedings
at the Commerce Department and the Library of Congress have re-
vealed an extraordinary and bipartisan consensus in favor of per-
formance rights. As Registrar of Copyrights Maria Pallante testi-
fied earlier this Congress, this issue is ripe for resolution.

Although the existing music licensing and copyright scheme can
be difficult to understand, the solution is quite simple. If Congress
is going to maintain compulsory licensing, then any statutory rate
standard should attempt to replicate the free market to the great-
est extent practicable, and the same rules should apply to every-
one. The law should be platform neutral and all music created
should be fairly compensated.

It is well past time to harmonize the rules and put an end to
Congress creating arbitrary winners and losers. There have been
several proposals to address individual inequities in the music
landscape, some of which I just outlined that I support. But if we
are to rationalize the law and level the playing field, we should
take a comprehensive approach.

At this year’s Grammys on the Hill event, Neil Portnow, who is
here with us today, called for the industry to coalesce behind the
music omnibus or MusicBus. This call for unity was later echoed
by Republican Whip Kevin McCarthy and Democratic Leader
Nancy Pelosi, who agreed that the time has come for Congress to
address these issues in one package. I agree, and I plan to take up
their charge. With colleagues on both sides of the aisle, I am devel-
oping legislation to address the various problems in existing law in
one unified bill, bringing fairness and efficiency to our music licens-
ing system and assuring that no particular business enjoys a spe-
cial advantage against new and innovative technologies.

Consumers don’t know that the button they push on their car
dashboard or smartphone arbitrarily determines how much artists
and songwriters will be paid, assuming they will be paid at all. We
can create a better system for radio competitors, for artists and
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songwriters, and for fans, all of whom depend on a vital, healthy
market for music and music services.

We have a wide range of witnesses here today and at our second
hearing scheduled for June 25th. I look forward to their testimony,
and I hope that we can all come together to agree on and pass
meaningful, comprehensive reform.

Thank you, Mr. Chairman, and I yield back the balance of my
time.

Mr. CoBLE. I thank the gentleman.

All other opening statements, without objection, will be made
part of the record.

We have a distinguished panel today, seven in all, and I will
begin by swearing in our witnesses prior to introducing them.

So if you would, gentlemen, please stand, and I will submit the
oath to you.

[Witnesses sworn.]

Mr. CoBLE. Let the record show that all answered in the affirma-
tive.

I will now introduce the witnesses.

You may be seated, gentlemen.

Our first witness this morning is Mr. Neil Portnow, President
and Chief Executive of the Recording Academy. Prior to joining the
Recording Academy, Mr. Portnow served as Vice President of the
West Coast Division of Jive Records. Mr. Portnow received his de-
gree from George Washington University.

Mr. Portnow, good to have you with us.

Our second witness is Mr. Lee Thomas Miller, Songwriter and
President of the National Songwriters Association International.
Mr. Miller is a three-time Grammy Award nominee and has writ-
ten country singles that have reached Number 1. He received his
Bachelor’s degree in music theory and composition from Eastern
Kentucky University.

Good to have you, Mr. Miller.

Our third witness is Mr. David Israelite, President and Chief Ex-
ecutive Officer of the National Music Publishers Association, where
he protects and advances the interests of music publishers and
songwriters in matters relating to domestic and global protection of
copyrights. Mr. Israelite received his B.A. in Political Science and
Communication from the William Jewell College, and his J.D. from
the University of Missouri Columbia Law School.

Our fourth witness is Mr. Michael O’Neill, Chief Executive Offi-
cer of BMI, also known as Broadcast Music, Inc. In his position,
Mr. O'Neill oversees all of BMI'’s domestic and global business oper-
ations and directs the company’s strategic growth. Mr. O’Neill re-
ceived his undergraduate degree in Business Administration from
the Mt. Claire University and his MBA from Rutgers University.

Our fifth witness is Mr. Lee Knife, Executive Director of Digital
Media Association, also known as DiMA. Prior to joining DiMA,
Mr. Knife practiced entertainment law in New York for 20 years,
representing individual songwriters, recording artists and pro-
ducers. Mr. Knife earned his B.A. from St. John’s University and
his J.D. from the Brooklyn School of Law.

Our sixth witness is Mr. Will Hoyt, Executive Director of the TV
and Music License Committee. Prior to joining the Television and
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Music License Committee, Mr. Hoyt spent 25 years as the execu-
tive for Nationwide Communications, Inc. He was graduated from
the Ohio and Western University and received his J.D. from Ohio
State University School of Law.

Our seventh and final witness is Mr. Jim Griffin, Managing Di-
rector at OneHouse LLC. Mr. Griffin consults extensively on digital
music, media registries, and scholarly publishing. Prior to
OneHouse, he served as President of Music Licensing at Warner
Music Group. Mr. Griffin received his degree from the University
of Kentucky.

Gentlemen, we have a full roster here today. Good to have all of
you with us.

To assist you, there will be a timing panel on your desk reflect-
ing certain lights. When the light goes from red to yellow—strike
that. When the light goes from green to yellow, that is your warn-
ing that you have 1 minute remaining and the ice on which you
are skating is becoming increasingly thin. You won’t be keel
hauled, however, but when that yellow light appears, that gives
you notice that 1 minute is upcoming. So if you all would comply
with that, we would be appreciative.

Mr. Portnow, we will now commence with you.

And again, thank you all for being here.

TESTIMONY OF NEIL PORTNOW, PRESIDENT/CEO,
THE RECORDING ACADEMY

Mr. PORTNOW. Thank you, Chairman Goodlatte, Chairman Coble,
Ranking Members Conyers and Nadler, and Members of the Sub-
committee. My name is Neil Portnow, and I am President

Mr. CoBLE. Mr. Portnow, you might pull that mic a little closer
to you, if you would.

Mr. PORTNOW. My name is Neil Portnow, and I am President and
CEO of the Recording Academy. Known internationally for our
Grammy Awards, the Academy is the trade association that rep-
resents music’s creators: songwriters, performers, and studio pro-
fessionals.

I thank you for the opportunity to address the Subcommittee this
morning. And since I have the honor of being the first witness, let
me start at the beginning, with the copyright clause of the Con-
stitution.

The Framers gave authors the exclusive right to their works for
a time in order to promote the progress of science and useful arts.
As today’s hearing is focused on music licensing, we should at the
outset remember who the authors of music are. They are the song-
writers and composers who create the very DNA of music. They are
the featured and background performers who perform those songs
and bring them to life. They are the producers and engineers who
create the overall sound of the recordings that we love.

Over the next two hearings, I urge you to keep music creators
foremost in your mind. They are the authors our Founders ex-
pressly protected.

Of course, the Framers intended copyright to be an incentive to
create, but today we have a patchwork of laws that do not address
the challenges of the digital marketplace and often create a dis-
incentive to make music. Low streaming rates prevent creators
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from making a living, performers and composers must police the
entire Internet to take down infringing works, and traditional radio
continues to use artists’ recordings without compensation while
levelrcflging this unfair advantage as they move into the digital
world.

This last point is most glaring. Terrestrial radio is the only in-
dustry in America that is built on using another’s intellectual prop-
erty without permission or compensation. Broadcasters in every
other developed country in the world compensate their performers.

The National Association of Broadcasters have spent a lot of
money lobbying to maintain their free ride. Since they are not on
the panel today, allow me to recount the history of their failed ar-
gument on their behalf.

First they said the radio-artist relationship is “symbiotic,” but
even their own biased study found the benefit to radio is 10 times
any perceived promotional benefit to artists.

Then they said they are different because radio is free, until they
remembered that most Internet radio is free but still pays royal-
ties.

Then they said a royalty will put small stations out of business,
until we offered the smallest three-fourths of all stations a flat roy-
alty rate of as little as a few bucks a day.

Then they said the free market would take care of the issue,
until they opposed the Free Market Royalty Act that would have
actually created one.

Finally, they said it is a tax, until Grover Norquist said it is not,
and Grover knows a tax when he sees one.

The NAB has run out of arguments and run out of time. The
White House, the Copyright Office, and political groups ranging
from the AFL-CIO and the NAACP to Americans for Tax Reform
and Tea Party Nation, they all agree with us.

And while radio touts a nonsensical and non-binding resolution,
Congressional leaders from both parties are working on real legis-
lation to resolve this issue. Any copyright reform simply must in-
clude a radio performance right.

To resolve this and other issues, we support several thoughtful
bills. The Songwriter Equity Act would allow songwriters to be paid
fair market value. The Protecting the Rights of Musicians Act
would insist that if broadcasters value their own content, they
must value the content of others. The RESPECT Act would remove
a loophole that denies older artists royalties.

But now it is time for a unified, holistic approach to music licens-
ing. It is time for a music omnibus bill, or MusicBus for short. With
copyright review under way, we need our industry and Congress to
be visionary and create a unified approach for the future of our
business, and the MusicBus idea is really simple: fair market pay
for all music creators across all platforms. And a music omnibus
bill need not wait for the entire Copyright Act to be revised. As
Congress’ own advisor on copyrights, Registrar Maria Pallante,
noted, “These issues are ripe for resolution.”

Mr. Chairman, a legal framework that includes compulsory li-
censes, government rate courts, and consent decrees already dimin-
ishes the Framers’ vision of exclusive rights. If music makers must
be subject to these restrictions, let’s at least assure them that the
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result will represent what a free market would have provided. We
are not asking for special treatment. We are simply asking for
what is fair, fair market pay for all music creators across all plat-
forms, a simple concept, a single bill, a just framework for music
licensing.

Thank you very much.

[The prepared statement of Mr. Portnow follows:]
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Chairman Goodlatte, Chairman Coble, Ranking Members Conyers and Nadler, and Members of
the Subcommittee: My name is Neil Portnow and 1 am President and CEO of The Recording
Academy. Known internationally for our GRAMMY Awards, The Academy is the trade
association that represents music’s creators: songwriters and composers, vocalists and musicians,
and record producers and engineers. | thank you for the opportunity to address the
Subcommittee this morning.

The Framers’ Vision: Protecting Music’s Authors

Perhaps a good place to begin my testimony is literally at the beginning — with the copyright
clause of the Constitution. In Article 1, Section 8, the Framers gave authors the exclusive right to
their works, for a time, in order to promote the progress of science and useful arts.

As today’s hearing is focused on music licensing, we should, at the outset, remember who the
“authors” of music are. They are the songwriters and composers who create the very DNA of
music. They are the featured and background performers who bring those songs to life. They are
the producers and engineers who create the overall sound of the recordings we love.

Over the next two hearings, you will hear from many interests in the music space. But I urge you
to keep foremost in your mind music’s creators, the authors our founders expressly protected.

Copyright Law No Longer Serves as an Adequate Incentive to Create

Of course, the Framers intended copyright to be an incentive to create. And for the next two
centuries, Congress passed bills that mostly accomplished that vision. But today, we have a
patchwork of laws that do not address the challenges of the digital marketplace and often create a
disincentive to make music as a career. Low streaming rates prevent creators from making a
living. Performers and composers must police the entire internet to take down infringing works.
And traditional radio continues to use artists’ recordings without compensation, while leveraging
this unfair advantage as they move into the digital world.

Recently, one of our elected Board leaders of The Academy’s New York Chapter testified before
Congress regarding Section 512 of Title 17, the so-called notice and takedown provision. The
multiple-GRAMMY -winning composer Maria Schneider noted the extensive amount of time
required to take down all of her recordings from online sites, stating:

“The majority of my time is now spent on activities that allow me some chance
of protecting my work online. Only a fraction of my time is now available for the
creation of music. So instead of the Copyright Act providing an incentive to
create, it provides a disincentive.”

But even on sites with legally acquired content, it is important to note how large technology
businesses are being built upon the aggregation of recordings, and how little of that revenue
returns to creators. As streaming becomes the dominant consumption model, these services must
provide meaningful and fair compensation or few will be able to make a living as an artist, writer
or producer.
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The Corporate Radio Loophole Must Be Closed

There are many serious discussions about music royalty rates today: which are too low, which
are too high, and what is fair. Yet AM/FM terrestrial radio broadcasters continue to deny
musicians any right whatsoever to performance royalties for the use of their music, which radio
giants use to make billions in annual advertising revenue.

Terrestrial radio is the only industry in America that’s built on using another’s intellectual
property without permission or compensation. Broadcasters in every other developed country in
the world compensate performers. The result is that the U.S., which should be the standard
bearer for intellectual property rights, is among such countries as China, North Korea and Iran
which do not recognize these fundamental rights.

The National Association of Broadcasters (NAB) has spent a lot of money lobbying to maintain
their free ride. During each session of Congress, they spread myths that never stand up to any
reasonable assessment of the facts. For example:

NAB Myth: A performance right is a money grab from record labels.

Fact: Artists would be the main beneficiaries of a performance right. Artists would receive 50
percent of royalties for their creative contributions, and an increasing number of artists are also
copyright owners and would, therefore, get the other 50 percent too. When the performance right
campaign launched, hundreds of artists signed on to join. This quest is about them.

NAB Myth: The campaign started because piracy hurt the record business, so record labels
needed to look elsewhere for revenue.

Fact: Artists have been fighting for this basic right for nearly 90 years. Legends such as Bing
Crosby and Frank Sinatra have spoken on the issue. The renewed focus on the issue is a result of
“new” radio (Internet and Satellite) paying this royalty, exposing the hypocrisy of exempting
“old” radio from paying their fair share.

NAB Myth: Promotional support by radio creates a “symbiotic relationship” with artists.

Fact: Even by the NAB’s own (dubious) study, the benefit to radio outpaces the benefit to artists
by 10 to 1. And any promotional effect would be taken into account by the rate-setting body.
Internet and Satellite radio also provide promotion, but pay a royalty. Further, a GAO study
found “no consistent pattern between the cumulative broadcast radio airplay and the cumulative
number of digital single sales.” Even Clear Channel CEO Bob Pittman admitted that, “clearly
[promotion] is not enough, or there wouldn't be a decades-long battle over [performance
royalties].”

NAB Myth: The royalty would put small stations out of business.

Fact: The last legislation introduced on this subject exempted every small radio station and even
medium sized ones, requiring 75 percent of stations to pay as little as a few dollars a day for
music.

NAB Myth: The free market is addressing the issue with private deals.
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Fact: There is no “free” market when one side of the transaction does not have a right to its
property. Without a performance right, there can be no “free” negotiations. And when a bill was
introduced to create a free market where musicians would have a chance to negotiate for fair
compensation (the Free Market Royalty Act), the broadcast lobby opposed it.

NAB Myth: A performance royalty is a tax.

Fact: In Civics 101, everyone learns that taxes go to the government. Paychecks go to people
who provide goods or services for money. Performance royalties would not go to the
government, but rather to those who created the sound recordings. Therefore, they are not a tax.
This obvious point was made clearly in a letter signed by seven free-market organizations,
including Americans for Tax Reform: “A performance royalty is not a tax.... Paying a private
citizen or business for the use of their property is clearly not a tax.”

The NAB has run out of arguments and out of time. The White House, the Copyright Office, and
political groups ranging from the AFL-CIO and the NAACP to Americans for Tax Reform and
Tea Party Nation all agree with us. And while radio touts a nonsensical — and nonbinding —
resolution, Congressional leaders from both parties are working on real/ legislation to resolve this
issue. Any copyright reform simply must include a radio performance right.

Songwriters Suffer Under Rates Set Below Market

The Recording Academy believes the current mechanical rate as set by the CRB under Sections
115(c)(3)D) and 801(b)(1) is substandard. These provisions direct the CRB to apply a standard
that does not reflect fair market value, but rather a standard based on a collection of vague
objectives. The application of these antiquated standards has resulted in depressed mechanical
license rates relative to other non-compulsory royalty streams, which have increased at greater
rates over the same period of time. The CRB needs to have the authority to recognize and apply
fair market standards.

The Songwriter Equity Act (“SEA™), H.R. 4079/S. 2321, is an important step toward
modernizing the music licensing system. In particular, SEA would amend Sections 115 and 801
by directing the Copyright Royalty Judges to apply the following standard with respect to
compulsory mechanical license rate-setting:

The Copyright Royalty Judges shall establish rates and terms
that most clearly represent the rates and terms that would have
been negotiated in the marketplace between a willing buyer
and a willing seller. In establishing such rates and terms, the
Copyright Royalty Judges shall base their decision on
marketplace, economic, and use information presented by the
participants. In establishing such rates and terms, the Copyright
Royalty Judges may consider the rates and terms for
comparable uses and comparable circumstances under
voluntary license agreements. Further, The Recording
Academy believes that the current implementation of 17 U.S.C.
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114(1) creates an unacceptable, uneven playing field which
results in songwriters and composers receiving royalties that
are substantially less than fair market value.

In addition, SEA would amend Section 114(i) to allow federal rate courts to consider all relevant
evidence, including sound recording royalty rates, when establishing royalty rates for
songwriters. How the rate court would apply the evidence is left to the discretion of the court.

Accordingly, The Recording Academy supports SEA. Like other property owners, songwriters
and composers deserve to be paid the fair market value for their intellectual property. The
enactment of the Songwriter Equity Act would ensure that songwriters and composers are
appropriately compensated for the use of their musical compositions without impacting artist
royalties.

Record Producer Payments Must be Streamlined and Consistently Applied

It must be noted that the third, equally important author in the sound recording process (along
with the artist and songwriter) is not mentioned at all in statute. Record producers provide the
overall creative direction for a recording project (similar to the role of a film director on a motion
picture) as well as the overall sound of the recording. Not represented in Washington in 1995,
producers were not granted a statutory share of the royalty in the Digital Performance Right in
Sound Recordings Act of that year (“DPRA”). Without a statutory share established in the
DPRA, producers (and royalty-earning engineers) earn royalties based on contract (usually with
the featured artist).

To provide the same fair, direct-payment option of performance royalties available to artists, the
agency SoundExchange currently offers a still developing service for producers whereby
SoundExchange, upon direction by the featured artist, will process the share owed to producers
by contract with the featured artist. The Recording Academy appreciates SoundExchange’s
ongoing efforts to develop an efficient system for direct pay for producers.

However, producers should be assured that this process will be consistent and permanent,
applied by SoundExchange and any successor or competing agency in the future.

The Recording Academy is continuing productive dialogue with SoundExchange and others on
this matter and looks forward to resolving this issue with all relevant stakeholders.

Music Issues Should be Resolved in One Music Omnibus Bill

To resolve some of the above issues, several thoughtful bills have been introduced this Congress.
The Songwriter Equity Act as noted, would allow songwriters to be paid the equivalent of fair
market value for their work. The Protecting the Rights of Musicians Act would insist that if
broadcasters value their own content, they must value the content of others. The RESPECT Act
would remove a legal loophole that denies royalties to older artists.
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But now it is time for a unified, holistic approach to music licensing, It’s time for a Music
Omnibus Bill, or MusicBus, for short. With copyright review underway, we need our industry
and Congress to be visionary and create a unified approach for the future of our business. For all
the complexities of the MusicBus concept, its goal is actually simple: Fair market pay, for all
music creators, across all platforms. And as as a united music community, we can more
effectively work with other stakeholders in the music ecosystem — who connect the music maker
to the music fan — and create a licensing regime that works for all.

A music omnibus bill need not wait for the entire copyright act to be revised. As Congress’ own
advisor on copyrights — Register Maria Pallante — noted, “Congress already has had more than a
decade of debate on the public performance right for sound recordings, and has given serious
consideration to improving the way in which musical works are licensed in the marketplace.
These issues are ripe for resolution.”

The Recording Academy strongly urges Congress to pass music omnibus legislation that treats
all authors fairly.

Mr. Chairman, a legal framework that includes compulsory licenses, government rate courts and
consent decrees already diminishes the Framers’ vision of exclusive rights. If music makers must
be subject to these restrictions, let’s at least assure them that the result will represent what a free
market would have provided. We are not asking for special treatment. We are simply asking for
what is fair. Fair market pay, for all music creators, across all platforms. A simple concept. A
single bill. A just framework for music licensing. Thank you.
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Mr. CoBLE. Thank you, Mr. Portnow.
Mr. Miller? Pull that mic closer to you, Mr. Miller.

TESTIMONY OF LEE THOMAS MILLER, SONGWRITER AND
PRESIDENT, NASHVILLE SONGWRITERS

Mr. MILLER. I am a writer, not an artist.

Good morning. My name is Lee Thomas Miller. I grew up on a
small tobacco farm in Jessamine County, Kentucky. I started play-
ing piano by ear when I was 11. By the time I was 15, I was writ-
ing bad songs and playing them with my even worse band. But we
were just kids, so the people cheered, if only out of pity.

I went to college to study Music Theory and Composition and
graduated with a Bachelor’s degree from Eastern Kentucky Univer-
sity. That simply meant that I was now over-qualified to play in
the honkytonks where I had been singing. I was formally educated
in classical music composition while writing country songs on the
side, and these are two very different things according to my pro-
fessors. My parents were thrilled when I finished college and morti-
fied when I saved $1,000 and immediately moved to Nashville.

For years I wrote songs, hundreds of songs. I played in bands
and took temporary jobs to pay the bills when needed. I studied the
songs I heard on the radio and began meeting and learning from
the songwriters who wrote them. On September 1st, 1996, I be-
came a full-time songwriter, and then the real work started. Eleven
years. From the day I moved to Nashville it took 11 years to have
a hit song on that radio.

Since then I have been lucky and I have been blessed. I have had
hits, and I continue to earn a living by walking into a room where
there is nothing and making up something out of thin air, some-
thing that is real, something that is tangible, something that cre-
ates commerce. What I make is the seed that fuels the entire music
business. It generates thousands of jobs and shapes the very cul-
ture we live in because, let’s face it, nearly everybody loves music.
But I am one of the remaining few. Since I started, nine out of ten
of my colleagues don’t write songs as a profession anymore, because
their royalties can no longer feed their families.

This is an unjust system that must be changed. Rules estab-
lished in 1909, largely to prevent one player piano roll company
from becoming a monopoly, require me to grant a compulsory li-
cense paying 9.1 cents for the sale of a song, which I split with my
co-writers and our music publishers, regardless of what the mar-
ketplace might say my song is worth. That is not much of a pay
raise from the original 2 cents paid in 1909.

Then royalties from my song performed on an Internet radio sta-
tion are set under consent decrees from World War II. The judges
who determine those rates are forbidden from considering what the
marketplace says my song is worth. Consequently, I only receive
thousandths of a penny for those performances.

I appreciate the luxury of the Internet as much as you do, and
I suppose I am as much of a slave to my smart phone as anyone.
But the current system has devalued the musical composition to
the point where songwriters are being crushed. It is bad enough
that it is so easy to steal the music today, but a legal framework
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that allows songs to be streamed for nearly free will destroy the
livelihood of the American songwriter if it is allowed to continue.

An important piece of legislation called the Songwriter Equity
Act has been introduced that would allow my copyright’s value in
the modern marketplace to be considered in rate-setting pro-
ceedings. I want to thank introducing sponsors Congressmen Doug
Collins and Hakeem Jeffries and all of the co-sponsors of this legis-
lation.

While it is a great start, even bolder revisions to the current
copyright law and music licensing rules are necessary to establish
true equity for today’s songwriters and composers. It is time for
Congress to eliminate the compulsory license. It is time for Con-
gress to eliminate or drastically alter World War II-era consent de-
crees.

Also, in the future, songwriters should be represented on the gov-
erning bodies of music licensing and collection entities and dispute
resolution committees. Future licensing and collection agencies
should be able to compete with those with large market shares.
There should be true transparency throughout the entire collection
and payment process.

I am America’s smallest small business. I sit down and make
stuff up. I do not succeed if my songs are not recorded, sold, and
played; and when I do get paid, I pay self-employment income tax.
With the money that remains, I raise babies. I buy bread, gasoline,
anniversary flowers, cough medicine, braces, and guitar strings.

I can make you laugh or cry. I can make you do both inside the
same 3-minute story. That is the power of music, and it all begins
with a song. Congress, today I ask you, on behalf of my family and
the families of all American songwriters, to change the archaic gov-
ernment regulations that prohibit us from pursuing a fair market
opportunity for the songs we create.

Thank you, Mr. Chairman, and Members of the Committee.

[The prepared statement of Mr. Miller follows:]
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My name is Lee Thomas Miller. [ grew up on a small tobacco farm in Jessamine County,
Kentucky. I started playing piano by ear when I was 11. By age 15 [ was writing bad songs and
playing them with my even worse band. But we were kids, so the people cheered, if only out of pity.

I went to college to study Music Theory and Composition and graduated with a Bachelors
degree from Eastern Kentucky University. That just meant I was overqualified to play in the
honkytonks where I'd been singing. I was formally educated in classical music composition while
writing country songs on the side. These are two very different things. Just ask my professors! My
parents were thrilled when I finished college and mortified when I saved $1000 and immediately
moved to Nashville.

For years [ wrote songs -- hundreds of songs. I played in bands and took temporary jobs to
pay the hills if needed. I studied songs I heard on the radio and hegan meeting and learning from
the songwriters who wrote them. On Septemher 1t 1996, [ hecame a fulltime songwriter. Then the
real work started. Eleven years. From the day I moved to Nashville it took 11 years to have a hit
song on that radio.

Since then I have been lucky and blessed. I have had hits and continue to earn a living by
walking into a room where there is nothing and making something up out of thin air -- something
that is real and tangible -- something that creates commerce. My craft fuels the entire music
business. My songs generate thousands of jobs and shapes the very culture we live in because let's
face it- nearly everybody loves music. But I am one of the remaining few. Since [ started, nine out
of ten of my colleagues don’t write songs as a profession anymore, hecause their royalties cannot
feed their families.

The current system is unjust and must be changed. Rules established in 1909, largely to
prevent one player piano roll company from becoming a monopoly, require me to grant a
compulsory license paying 9.1 cents for the sale of a song, which I split with my co-writers and our
music publishers, regardless of what the marketplace might say my song is worth. That’s not much
of a pay raise from the original two cents paid in 1909.

Royalties from my song performed on an internet radio station are set under consent
decrees from World War II. The judges who determine those rates are forbidden from considering
what the marketplace says my song is worth. Consequently, I only receive thousandths of a penny
for those performances.

I appreciate the luxury of the internet as much as you do and [ suppose I am as much ofa
slave to my smart phone as anyone. But the current system has devalued the musical composition
to the point where songwriters are being crushed. It is bad enough that it is so easy to steal music
today. But a legal framework that allows songs to be streamed for nearly free will destroy the
livelihood of the American songwriter if it is allowed to continue.

An important piece of legislation called the “Songwriter Equity Act” has been introduced
that would allow my copyright’s value, in the modern marketplace, to be considered in rate-setting
proceedings. I want to thank introducing sponsors Congressmen Doug Collins and Hakeem Jeftries
and all of the co-sponsors of this legislation.
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While it is a great start, even bolder revisions to the current copyright law and music
licensing rules are necessary to establish true equity for today’s songwriters and composers. Itis
time for Congress to eliminate the compulsory license. It is time for Congress to eliminate or
drastically alter World War 11 era consent decrees.

In the future songwriters should be represented on the governing bodies of music licensing
and collection entities and dispute resolution committees. Future licensing and collection agencies
should he ahle to compete with those with large market shares. There should be true transparency
throughout the entire collection and payment process.

I am America’s smallest small business. I sit down and make stuff up. I do not succeed if my
songs are not recorded, sold and played and when I do get paid I pay self-employment income tax.
With the money that remains I raise bahies. I buy hread, gasoline, anniversary flowers, cough
medicine, hraces, and guitar strings.

I can make you laugh or cry. [ can make you do both inside the same 3-minute story. That's
the power of music, and itall begins with a song. Congress, [ ask you on behalf of my family and the
families of American songwriters to change the archaic government regulations that prohibit us
from pursuing a fair market opportunity for the songs we create.

Thank you Mr. Chairman, Ranking Member Nadler and Members of the Committee.
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Mr. CoBLE. Thank you, Mr. Miller.
Mr. Israelite?

TESTIMONY OF DAVID M. ISRAELITE, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, NATIONAL MUSIC PUBLISHERS’ ASSO-
CIATION

Mr. ISRAELITE. Good morning. I would maybe rather give Lee 5
more minutes to talk, but as the principal trade association of
music publishers and their songwriter partners in the United
States, NMPA thanks you for the opportunity to testify.

The Committee is well aware that there are two different copy-
rights involved in music, the copyright for the underlying musical
composition, which is the half of the music industry that I rep-
resent, and the separate and distinct copyright for any sound re-
cording of that song. What is striking is just how different these
two copyrights are treated under the law and through government
regulation.

First, copyright law contains antiquated regulations that unfairly
distort the value of a songwriter’s work. The copyright in a song
is a property right and should not be regulated by the government
unless there is a compelling reason to do so. Songs should be val-
ued in the free market just like sound recordings.

Second, if there is to be regulation, then at a minimum song-
writers deserve to be paid a fair market value. There is no intellec-
tually honest objection to this point.

Third, Congress should reject any attempt to expand compulsory
licenses. Any additional regulation could have long-term harmful
consequences for creators.

Songwriters attempt to earn a living through three primary
means: mechanical reproductions, public performances, and audio-
visual synchronizations. Mechanical reproductions used to rep-
resent our dominant income stream but today comprise only about
a quarter of our revenue. Section 115 of the Copyright Act imposes
a compulsory license that dates back to 1909. As a result of this
World War I-era law, songwriters and music publishers are denied
the right to negotiate the value of their intellectual property in a
free market.

In 1909, the rate for mechanical licenses was set by Congress at
2 cents per song. Today’s mechanical rate would be more than 50
cents if adjusted for inflation. Remarkably, the current statutory
rate stands at 9.1 cents, and for those who tire of hearing that sta-
tistic, imagine the fatigue of songwriters being paid something less
than a fair market value.

This paltry number is due to the Copyright Royalty Board using
an antiquated, below-market standard when setting rates known
as the 801(b) standard. It is a rate standard that is harmful to cre-
ators. As former Register of Copyrights Marybeth Peters argued so
eloquently, “While the Section 115 statutory license may have
served the public interest well with respect to a nascent music re-
production industry after the turn of the century, it is no longer
ne(fessary and unjustifiably abrogates copyright owners’ rights
today.”

Fortunately, legislation has been introduced to begin to address
this inequity, and I thank Representatives Collins, Jeffries, and
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other Members of the Subcommittee, including Chairman Coble, for
supporting the Songwriters Equity Act.

Public performance royalties represent the largest income stream
for songwriters. The songwriter’s public performance right is inher-
ently a free-market right. It is not regulated by law. But because
the Department of Justice imposed consent decrees on ASCAP and
BMI in 1941, incredibly those consent decrees are still in effect
today. They do not sunset.

Under these World War IlI-era consent decrees, songwriters and
publishers may not negotiate the value of their intellectual prop-
erty in a free market. Instead, a Federal judge in the Southern Dis-
trict of New York dictates how much a songwriter is paid. Last
week, the Department of Justice announced it is undertaking a re-
view of these consent decrees, and we hope they will act quickly to
ensure that songwriters can receive fair market compensation.

Synchronized music represents the third significant source of
revenue for songwriters. This includes using music in movies, tele-
vision shows, as well as newer forms of this writing, including
music videos and YouTube. This is a free market right. It is not
regulated by law. It is not regulated by consent decrees. Because
the sync market is a free market, it is the useful barometer for as-
sessing the fair market value of songs.

Not surprisingly, given both copyrights are negotiated in a free
market, the common industry practice is to pay both copyright
owners under the same terms. There is an amazing amount of dig-
ital content available to consumers on the iTunes Store, Google
Play Store, Amazon Store. Movies, books, video games, magazines,
television shows, recorded music are all available, and all of those
copyrights are negotiated and licensed in the free market. Only the
content produced by songwriters is uniquely singled out and sub-
ject to heavy regulation.

On behalf of those songwriters, I ask you to let them be paid fair-
ly by letting them be free. Thank you.

[The prepared statement of Mr. Israelite follows:]
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Testimony of David M. Israelite
President and Chief Executive Officer
National Music Publishers’ Association
Before the House Judiciary Committee
Subcommittee on Courts, Intellectual Property and the Internet

June 10, 2014

Good morning Mr. Chairman, Ranking Member Nadler and Members of the
Subcommittee. | appreciate the opportunity to appear before you today to discuss the impact
of current copyright law on music publishers and their songwriter partners and to support

legislation that would begin to remedy the pay inequity that today’s law creates.

| serve as President and CEO of the National Music Publishers’ Association (NMPA), the
principal trade association of music publishers and their songwriter partners in the United
States. The NMPA’s mandate is to protect and advance the interests of music publishers and

songwriters in matters relating to the domestic and global protection of music copyrights.

| urge the Subcommittee to consider several important points as you review the music

licensing landscape.

First, copyright law today contains antiquated regulations that unfairly distort the value
of creators’ work. Provisions of the law — some of which were enacted more than a century ago
—are in dire need of reevaluation to determine whether they are still necessary in the digital
age. The copyright in a song is a property right, and should not be regulated by the government
unless there is a compelling reason to do so. There should be a presumption that a property

right should be valued in a free market.

Page | 1
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Second, if any part of a songwriter’s creative process must be regulated by government,
then at a minimum creators deserve to be paid a fair market value. Congress should look first
and foremost at ways to eliminate government regulation in the songwriting business. But in
the absence of a free market, the processes that determine what creators are paid must be

improved to attempt to reflect fair market compensation.

Third, Congress should reject any attempt to expand compulsory licenses, which would
further erode the ability of creators to negotiate the terms under which their works are used.
The music industry operates in a dynamic marketplace and Congress should exercise restraint
when it comes to any additional regulation that could have long-term consequences for
creators. Instead, Congress should allow private negotiations to dictate the terms of existing
and future music offerings. There will be a great deal of debate about what would make it
easier for a licensee who wants to use the works created by a songwriter. Those interests

should be subservient to the property rights of those who create the works.

Finally, | thank Representatives Doug Collins and Hakeem Jeffries as well as the
members of the subcommittee — including Chairman Coble — for supporting H.R. 4079, the
“Songwriter Equity Act” (SEA). The introduction of this bill marks an important step to ensure
that the interests of songwriters and publishers — which are too often overlooked — are at the
fore of the discussion on music licensing. | will discuss the details of the legislation later in my

testimony.

Two Separate Copyrights

As you know, there are two separate and distinct copyrights involved in music.

o The first copyright is for the underlying musical composition created by one or more

songwriter, and often owned or represented by a music publisher. | am here

representing that half of the music industry;

Page | 2
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o The second copyright is for any recording of that song — commonly known as the

sound recording copyright — and often represented by a record label.

It is crucial to appreciate that these two different copyrights are controlled and
represented by different interests, and are often treated very differently under the law and

through government regulation.

As the Subcommittee continues to review the Copyright Act, | trust you will recognize
and address the inherent unfairness of today’s status quo on songwriters and publishers. That

gross unfairness is reflected in two simple yet striking data points:

s Seventy-five percent of the income for songwriters and publishers is regulated by
outdated laws and antiquated government oversight, which has for too long

resulted in devalued intellectual property rights and undervalued royalty rates;

s We estimate that songwriter and publisher revenues are significantly below what
they would be if fair rate standards and free market negotiations were used to

determine such royalties.

It is long overdue for Congress to consider seriously why the price for other forms of
intellectual property such as movies, books, video games, magazines, television shows and
recorded music are all properly negotiated in the free market, while songwriters remain
uniquely singled-out and subject to heavy regulation. If this does not change, the ultimate
outcome will be fewer professional songwriters and fewer songs, as many established

songwriters will simply stop writing. Others will never start.

Page | 3
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The Role of Music Publishers

A music publisher is a company or individual that represents the interests of songwriters
by promoting and licensing the use of their songs. Music publishers are often involved at the
very beginning of a songwriter’s career. After signing a writer to a publishing deal, a publisher
will do everything from helping the writer find co-writers to securing artists to record the
writer’s songs. Frequently, when a songwriter enters into a relationship with a publisher, the
publisher will advance desperately needed money to the writer to help pay living expenses so

the writer can focus on what he or she does best: write music.

Songwriters and music publishers attempt to earn a living through three primary means
of utilizing their separate copyright — mechanical reproductions, public performances, and
audio-visual synchronizations. The ratio of how much each contributes to the bottom line has
been in flux in recent years as listeners move away from ownership models such as CDs and

downloads toward streaming and video as their preferred mode of music consumption.

It is important to note that songwriters and publishers depend on royalties for their
livelihood. Unlike recording artists, most songwriters cannot supplement their income through

touring, merchandise sales, or endorsements.

Mechanical Reproductions — Section 115

The mechanical reproduction right affords songwriters and publishers a royalty when a
musical composition is embodied in a physical format such as a record, CD or — more commonly
in the digital age — when a consumer downloads a song from iTunes or streams music through

an interactive service like Spotify.

The mechanical reproduction right is regulated by Section 115 of the Copyright Act,

which imposes a compulsory license system that dates back to 1909. At that time, Congress

Page | 4
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chose to regulate the mechanical reproduction of musical compositions embodied on player
piano rolls to prevent exclusive deals between music publishers and player piano makers that
might lead to a monopoly in the player piano roll market. While player piano rolls disappeared
long ago, this outdated regulation continues to undermine the exclusive rights of music
publishers and songwriters. As a result of this Congressional decision that pre-dates World War
I, songwriters and music publishers have been denied the ability to negotiate the value of their

intellectual property in a free market.

Instead, this statutory mechanism allows anyone who wants to use a musical work to
obtain a license to reproduce and distribute copies of the work, in exchange for paying a royalty
set by the government. In 1909, the rate for mechanical licenses was set directly by Congress
at 2 cents per song. Today, rates are set by a three-judge panel called the Copyright Royalty
Board (CRB). Based on the initial price set in 1909, today’s mechanical rate would be more than
50 cents if adjusted for inflation. Remarkably more than 100 years later, the current statutory

rate stands at only 9.1 cents.

This paltry increase is due to the fact that the law directs the CRB to apply an
antiquated, below-market standard when setting mechanical rates. This standard —known as
an 801(b) standard — requires the CRB to ensure “[the] copyright user a fair income under
existing economic conditions,” and to “minimize any disruptive impact on the structure of the
industries involved...." In other words, the law not only dictates that songwriters and
publishers must license their songs to everyone, but also imposes the price they will receive
based on what the CRB thinks potential licensees can pay without any disruption to their
businesses. Without question, the law’s emphasis on the interests of users depresses the rate

that music publishers and songwriters might otherwise be able to negotiate in a free market.

On the other side of the music business, the recorded music industry has been able to

thrive in the marketplace and negotiate freely without suffering under the burden of a

compulsory license regime. When it comes to the use of master recordings to make and
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distribute CDs or digital downloads, there is no compulsory license or obligation to license
whatsoever. As a result of exercising their unfettered right to license master rights for
reproduction and distribution, a record label receives approximately 81 cents of the $1.29
charged by Apple for the typical iTunes download. This is approximately nine times as much as
the 9.1 cents that a songwriter and publisher must split when the very same song — the song

that they wrote —is downloaded.

It is fundamentally unfair for the law to continue to subject songwriters and music
publishers to BOTH a compulsory license and a below-market rate standard. This review
presents the perfect opportunity for Congress to consider getting rid of the section 115
compulsory license. As former Register of Copyrights Mary Beth Peters so eloquently argued

during her tenure:

A fundamental principle of copyright law is that the author should have the exclusive
right to exploit the market for his work, except where doing so would conflict with the
public interest. While the Section 115 statutory license may have served the public
interest well with respect to a nascent music reproduction industry after the turn of the
century and for much of the 1900’s, it is no longer necessary and unjustifiably abrogates

copyright owners’ rights today.

If Congress does not eliminate section 115, it should at the very least require that the

CRB apply a fair market rate standard when determining the statutory rate.

Public Performance Right

Songwriters and publishers also receive royalties for the public performance of their
works. Examples include when their music is publicly performed on the radio, via streaming
services, and in many public venues, including restaurants and bars. Because of the large

number of entities that use music, obviously it would be a challenge for songwriters and

Page | 6



29

publishers to negotiate individual licenses directly and effectively monitor all public
performances of their music. Instead, songwriters and publishers generally affiliate with a
performing rights organization (PRO) — ASCAP, BMI or SESAC — which negotiates blanket

licenses, collects royalties, and enforces rights on their behalf.

While the performance right is not explicitly regulated by law, the onerous Department
of Justice consent decrees that have governed ASCAP and BMI since 1941 result in songwriters
and publishers also receiving below-market compensation for performance of their music.
Under these World War ll-era consent decrees, songwriters and music publishers do not get to
negotiate the value of their intellectual property in a free market. Additionally, the consent
decrees allow for a period of free-rate licensing during which the property of songwriters and
music publishers is utilized without compensation for vast lengths of time as the parties
attempt to negotiate a license. If an agreement cannot be reached voluntarily by the parties, a

federal judge decides the terms of the license.

As streaming continues to cannibalize the mechanical royalties traditionally received
from CD sales and downloads, compensation from the public performance right has become an
increasingly larger portion of a songwriter’s income. Unfortunately, the current royalties paid
by digital webcasters cannot sustain songwriters who are trying to pay their rent and put food
on the table for their families. To provide some perspective regarding how little songwriters
and publishers are compensated by Internet radio, NMPA hosted an event on Capitol Hill in
conjunction with the Subcommittee’s last hearing on music licensing issues. The event featured
five songwriters whose five well-known songs had been streamed on Pandora more than 33
million times in the first quarter of 2012. In return for the use of their works those writers and

their publishers collectively received $2,033.

This week the Department of Justice announced it is undertaking a review to examine

the operation and effectiveness of the consent decrees. It is our hope that the DOJ will act

quickly to lift or significantly modify the consent decrees to ensure that publishers can continue
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to affiliate with ASCAP and BMI without having to sacrifice fair market compensation.
Arguably, collective licensing benefits licensees as much — if not more — as the licensors, so all

parties have an interest in finding a new model that works for everyone.

In addition to the Justice Department amending the consent decrees, Congress can also
help by amending section 114(i) of the law, which currently prevents the federal rate courts
from considering the rates paid to SoundExchange for digital performances of sound recordings
as evidence when setting rates. NMPA believes that those rates, which can be more than 12
times greater than what songwriters and publishers receive, would help the federal rate courts

to determine more accurately fair rates for the performance of musical compositions.

Synchronization (Sync) Rights

The use of music synchronized with video is the third significant source of revenue for
songwriters and publishers. Traditionally this has included the use of music in movies,
television, and commercials. Newer forms of this right include music videos and the use of

music in user-generated content such as on YouTube.

For songwriters and music publishers, this is a free market right not regulated by law.
Because the sync market is unregulated, NMPA believes it is a useful barometer for assessing
the fair market value for mechanical reproductions and performances of musical compositions.
If an automobile company wants to use a popular song in a commercial for its new car, it must
negotiate with the music publisher and the record company for the use of their respective
copyrights. Not surprisingly, given that both copyrights are then negotiated in a free market,
the common industry practice is to pay both copyright owners under the same terms. This free
market benchmark suggests that the 9:1 split that record companies receive for downloads and
the 12:1 split they receive for webcasting are simply a product of the regulation that publishers

are subject to in those areas.
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Some have called for compulsory licenses to include sync rights. This is the wrong
approach and would only discourage investment in songwriting. The sync licensing market is
operating efficiently without government regulation and currently compensates songwriters
fairly for their creativity and publishers for their investment. In addition, for those who would
use scare tactics regarding what would happen if regulation were lifted in other areas, the
efficiency and smooth operation of the synchronization market provides a perfect illustration of

how the music industry can thrive in the absence of unnecessary regulation.

The Songwriter Equity Act (SEA}

The SEA addresses two significant inequities under current copyright law that prevent
songwriters and music publisher from receiving compensation that reflects the fair market

value of their intellectual property.

The SEA would ensure that the government applies a market-based rate standard when
setting licensing rates for the mechanical reproduction of musical compositions - the same rate
standard enjoyed by artists and record labels for non-exempt businesses in the digital sound
recording performance right. The SEA would also allow the federal courts that set rates for the
public performance of musical compositions to look at relevant evidence, which they are

currently prohibited by law from considering.

These modest changes to the law will help level the playing field in the rate setting

proceedings that are currently undeniably stacked against songwriters and publishers.

Proposals to Devalue the Rights of Songwriters/Publishers

The RIAA's recent submission to the Copyright Office regarding music licensing issues
suggests that licensing would be more efficient if songwriters and publishers simply allowed

record labels to administer our copyrights for us. This is not a realistic or constructive proposal.
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Songwriters and publishers value the ability to determine how their works are used and to
negotiate the terms for their use. Having a direct relationship with licensees is also frequently
an important component of understanding and advancing mutual interests. While NMPA
believes strongly in a more efficient and effective licensing system, the answer is not to

subjugate the rights of songwriters and music publishers to record labels.

The elimination or, at the very least, modification of the government-mandated
compulsory license and consent decrees in favor of a licensing structure that more closely
resembles free market negotiations favors not only music publishers and songwriters, but
music services, consumers and the music market generally. The CRB proceedings that set the
Section 115 compulsory license rates and categories for mechanical rights occur once every five

years, far slower than the development of new technology for digital music distribution.

The government-enforced consent decrees that govern the licensing of public
performance rights restrict the ability of both the PROs and music publishers to bundle the
multiple, global rights that new digital music services now require to operate and compete on a
world-wide scale. These restrictive and antiquated regulations result in a slow and reactive
market for the licensing of songs, and do not provide the necessary flexibility to license rights
properly and proactively in an ever-evolving, dynamic online music world. Only in the free
market—or in a system that closely approximates free market conditions—can new music
services obtain all of the rights needed as that technology develops, allowing those music

services to enter the market and the ears of music-loving consumers more quickly.

Conclusion

As our global digital marketplace rapidly evolves, songwriters and music publishers will

continue to embrace new delivery models and technology, but much of the copyright

framework is outdated. A copyright update should build upon a foundation of intellectual

property rights that enable a vibrant, legal music marketplace. Not just for songwriters, but for
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all creators. Congress should review the law with a presumption against regulations that

severely limit creators’ property rights.

Most importantly, we must ensure that future business models fairly compensate
songwriters. Licensing new business models efficiently does no good if such new business
models do not allow a songwriter to earn a living. Without updates to the law songwriting as a
profession will give to way songwriting as a hobby and an important American treasure will be

in jeopardy.

NMPA looks forward to participating in discussions on how to work together to improve

our copyright law.
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Mr. CoBLE. Thank you, Mr. Israelite.
Mr. Knife?

TESTIMONY OF LEE KNIFE, EXECUTIVE DIRECTOR,
DIGITAL MEDIA ASSOCIATION (DiMA)

Mr. KNIFE. Thank you, Chairman, Ranking Member Nadler, Vice
Chairman Marino, and Members of the Subcommittee. I thank you
for inviting me to testify here today. My name is Lee Knife, and
I currently serve as the Executive Director of the Digital Media As-
sociation, or DiMA for short.

DiMA is a nationally recognized trade association that represents
many of the leading players in the digital music marketplace. You
are probably familiar with many of our larger members which in-
clude companies like Amazon.com, Apple iTunes, Google, YouTube,
Microsoft, and Rhapsody. But there are several additional compa-
nies we represent that play an equally important part in the devel-
opment of the digital music ecosystem.

In little more than a decade’s worth of time, the role our compa-
nies have grown to play within the music industry is simply amaz-
ing. With respect to consumers, our ingenuity has provided fans of
online music with access to new services and offerings that satisfy
almost every conceivable price point, from online music download
stores to on-demand streaming to ad-supported Internet radio and
more recently cloud-based offerings.

With respect to copyright owners, our efforts have meant the cre-
ation of new revenue streams that have handsomely rewarded con-
tent creators and their agents for their creative endeavors. Sound
Exchange, for example, recently reported a 312 percent increase in
the total sum of royalties it paid to recording artists and labels in
2012 versus 2008. This is thanks to monies paid by services oper-
ating under the Section 114 compulsory license, many of which we
represent.

With respect to songwriter incomes, ASCAP and BMI, the two
largest performing rights organizations, recently reported record
high revenues of $944 million each in 2013. Meanwhile, SESAC,
the smallest of the three PROs, has witnessed its revenue grow
from just $9 million in 1994 to $167 million last year.

All of these accomplishments, I am pleased to report, have come
as DiMA members increasingly have been able to successfully con-
vert would-be pirates into regular users of legitimate royalty-pay-
ing music services. This task hasn’t been easy, and the current
music licensing regime we are asked to navigate makes it no less
difficult. It is safe to say that if we were writing from a blank slate
today, no one would develop the current system we are asked to
operate under here.

In the remaining minutes of my time, I want to offer just a few
thoughts on what essential elements should be included in any fu-
ture music licensing reform package, followed by a quick evaluation
of why I think two recently introduced legislative proposals in par-
ticular constitute bad public policy.

First, a 21st century licensing regime that is properly suited to
handle the needs of an innovative industry and a consumer base
that is consistently demanding legal access to content when and
where they want it has to include: one, efficiency; two, trans-
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parency; three, safeguards that adequately protect licensees from
anti-competitive behavior; four, a level playing field among simi-
larly situated competitors; and finally, five, it should shield licens-
ees from excessive legal risks when those licensees are acting dili-
gently and in good faith.

Greater efficiency has two immediately apparent benefits. For li-
censees, it guarantees new products and services can be brought to
market sooner, which helps us in our fight against online pirates.
For creators, greater efficiency will mean less of the royalties we
pay for the right to perform or distribute content will be used to
cover administrative expenses. Last year alone, more than $200
million in royalties paid by music licensees was redirected to cover
PRO operating expenses. Greater efficiency would mean fewer mid-
dlemen and more money in the pockets of songwriters.

The importance of transparency is obvious. If service providers
can’t find the rightful owner of copyright-protected works, then
they can’t license and pay for them, which means the creator
misses out on a royalty and the general public is deprived of the
benefit of enjoying his or her creativity.

For creators, greater transparency provides full visibility into the
total payments made by music services and the way those pay-
ments are administered by the agencies and affiliates that the art-
ists rely on to administer their rights. This, in turn, will allow
those artists to make better informed decisions about which agents
they choose to employ to maximize the net payments they ulti-
mately receive.

In the area of competition, the need to protect licensees from
anti-competitive behavior may be greater now than any time in his-
tory due to the recent consolidation in the recording and music
publishing industries. Some, particularly in the context of licensing
new musical works, have taken issue with this notion and even ask
that certain requirements imposed under the Department of Jus-
tice’s consent decrees be modified.

Before taking this considerable step, we would strongly urge pol-
icymakers to review the history of the ASCAP and BMI consent de-
crees, which is attached to my testimony, and also recent Federal
court cases which have made note of continuing anti-competitive
behavior carried out by various parties acting on behalf of the
music publishing industry.

Further on the subject of competition, a hallmark of a good com-
petitive landscape requires a level playing field be established
among similarly situated competitors. For several years now,
webcasters have had one simple request—namely, that the same
rate-setting standard, the 801(b) standard that is currently used to
determine performance royalties for cable and satellite radio, be
used to establish rates for Internet radio. Record labels have relied
on the 801(b) standard while licensing their musical works since
the 1970’s, while cable and satellite radio providers have relied on
it while licensing sound recordings since the 1990’s, all without
any

Mr. CoBLE. Sir, your time has about expired.

Mr. KNIFE. Excuse me?

Mr. CoBLE. Your time has expired.
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Mr. KNIFE. I'm sorry. I would just like to close by saying we
should consider the collective issues that I raised when we consider
an omnibus approach to copyright reform. Thank you.

[The prepared statement of Mr. Knife follows:]
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Chairman Coble, Ranking Member Nadler, Vice-Chairman Marino and members of the
Subcommittee thank you for inviting me to testify today. My name is Lee Knife and T currently
serve as the Executive Director of the Digital Media Association - or "DiMA" for short.

DiMA is a nationally recognized trade association that represents many of the leading players in
the digital music marketplace. You're probably familiar with many of our larger members which
include companies like Amazon.com, Apple, Google/YouTube, Microsoft, and Rhapsody - but
there are several additional companies we represent that play an equally important part in the
development of the digital music ecosystem.

In little more than a decade's worth of time, the role our companies have grown to play within the
music industry is simply amazing.

With respect to consumers, our ingenuity has provided fans of online music with access to new
services and offerings that satisty almost every conceivable price point - from online music
download stores - to on-demand streaming - to ad-supported Internet radio and more recently,
cloud-based offerings.

With respect to copyright owners, our efforts have meant the creation of new revenue streams that
have handsomely rewarded content creators and their agents for their creative endeavors.
SoundExchange, for example, recently reported a 312% increase in the total sum of royalties it
paid to recording artists and labels in 2012 versus 2008. This is thanks to monies paid by services
operating under the 114 compulsory license - many of which we represent.

With respect to songwriter incomes, ASCAP and BMI, the two largest PROs, recently reported
record high revenues of $944 million each in 2013, Meanwhile, SESAC, the smallest of the three
PROs, has witnessed its revenue grow from just $9 million in 1994 to $167 million in 2013.

All of these accomplishments, I'm pleased to report, have come as DIMA members increasingly
have been able to successfully convert would-be "pirates" into regular users of legitimate, royalty-
paying music services.

This task hasn't been easy; and the current music licensing regime we're asked to navigate makes it
no less difficult. Tt's safe to say that if we were writing from a "blank slate" no one would have
developed the current system we're asked to operate under today.

In the remaining minutes of my time, I plan to offer a few thoughts on what essential elemenis
should be included in any future music licensing reform package - followed by a quick evaluation
of why I think two recently introduced legislative proposals, in particular, constitute bad public
policy.

A twenty-first century licensing regime that's properly suited to handle the needs of an innovative
industry and a consumer base that's consistently demanding increased Jegal access to content
"when" and "where" they want it has to include:

1) efficiency;

2) transparency,

3) safeguards that adequately protect licensees from anti-competitive behavior;

4) a "level playing field" among similarly-situated competitors; and

5) it should shield licensees from excessive legal risks when acting diligently and in good faith.
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Greater efficiency has two immediately apparent benefits. For licensees, it guarantees new
products and services can be brought to market sooner - which will help us in our fight against
"online pirates”. For creators, greater efficiency will mean less of the royalties we pay for the right
to perform or distribute content will be used to cover administrative expenses. Last year alone,
more than $200 million in royalties paid by music licensees was redirected just to cover PRO
operating expenses. Greater efficiency means fewer middle-men and more money in the pockets
of songwriters.

The importance of transparency is obvious. If service providers can't find the rightful owner of a
copyright protected work they can't license it and pay for it - which means a creator misses out on a
royalty and the general public is deprived of the benefit of enjoying his or her creativity. For
creators, greater transparency provides full visibility into the total payments made by music
services and the way those payments are administered by the agencies and affiliates which artists
rely on to administer their rights. This, in turn, will allow those artists to make better informed
decisions about which agents they choose to employ, to maximize the net payments they ultimately
receive.

In the area of competition, the need to protect licensees from anti-competitive behavior may be
greater now than in any time in history, due to the recent consolidation in the recording and music
publishing industries. Some, particularly in the context of the licensing of musical works, have
taken issue with this notion - and even asked that certain requirements imposed under the
Department of Justice's consent decrees be modified. Before taking this considerable step, we
would strongly urge policymakers to review the history of the ASCAP and BMI consent decrees -
which is attached to this testimony — and also recent federal court cases which have made note of
continuing anti-competitive behavior carried out by various parties acting on behalf of the music
publishing industry.

Furthermore, on the subject of competition, a hallmark of a good competitive landscape requires a
"level playing" field be established among similarly-situated competitors. For several years now,
webcasters have had one simple request. Namely, that the same rate-setting standard - "801b" -
that's currently used to determine performance royalties for cable and satellite radio be used to
establish rates for Internet radio. Record labels have relied on the "801b" standard while licensing
their musical works needs since the 70s; while cable and satellite radio providers have relied on it
while licensing sound recordings since the 90s — all without any significant issues. It's time to
update the section 114 compulsory license so that the rates for Internet radio are determined under
the same "801b" rate-setting standard as well.

The last element, regarding the reduction of legal risks around certain licensing activities, has been
commented on extensively. Suffice it to say, a twenty- first licensing regime has to avoid
adherence to a series of outdated penalties intended only as a remedy to be applied to egregious
violators, which are frightening and are sometimes employed as negotiating leverage, as they chill
innovation on the part of licensees acting diligently and in good faith.

Considered collectively, the elements T outline above - along with the longer set of comments
attached to today's remarks - provide a roadmap to a new system for music licensing that will
benefit creators and artists by allowing distributors to cater to fans of online music.

Two recently introduced bills - H.R. 4079, the "Songwriter Equity Act" and H.R. 4772, the
"RESPECT" Act - take us in the wrong direction by seeking to create additional anomalies within
the music licensing framework which cater to the unique interests of only a limited group of
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In closing, I would like to thank you again for inviting me to testify today and T look forward to
answering any questions you may have,
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1) Comments of the Digital Media Association in Response to the Copyright Office’s Notice

of Inquiry on “Music Licensing” (May 2013);
2) Einhorn, Michael A., “Intellectual Property and Antitrust: Music Performing Rights in

Broadcasting”. Columbia Journal for Law and the Arts, 2002,

See page 108 for Supplemental Material.
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Mr. CoBLE. Thank you, Mr. Knife. I appreciate that.
Mr. O’Neill?

TESTIMONY OF MICHAEL O’NEILL, CHIEF EXECUTIVE
OFFICER, BROADCAST MUSIC, INC. (BMI)

Mr. ONEeiLL. Mr. Chairman, Mr. Ranking Member, Sub-
committee Members, thank you for inviting me today. I am hon-
ored to be here. I would also like to thank Congressman Collins for
his sponsorship of the Songwriter Equity Act. It is being well re-
ceived by my members.

My name is Michael O'Neill, and I am President and CEO of
BMI. I have been working with songwriters, composers and pub-
lishers, and with businesses, for over 20 years while at BMI. We
were founded in 1939 as a not-for-profit company, and BMI today
is one of the world’s leading performing rights organizations.

Under copyright law, whenever music is played in the public, the
creators of that music, people like Lee Thomas Miller, are entitled
to be compensated for their work. We represent over 600,000 song-
writers, composers and publishers, and license their over 8.5 mil-
lion works to businesses across the country. We also work with
rights societies all over the world, wherever American songwriters’
music is used, to make sure they are paid for it.

Today, through the marriage of technology and artistic creativity,
digital media has truly democratized the industry. It has knocked
down barriers and created more opportunities for creators than
ever before. And while this is promising, as these new innovations
come out, BMI’s mission is and always has been to ensure that our
songwriters and publishers are paid fairly for their creative labors.
That mission, however, is being frustrated by an out-of-date regu-
latory framework.

BMI, like our competitor ASCAP, is governed, as you have heard,
under a consent decree. Almost all of those rules in that consent
decree date back to 1966 and beyond. Essentially, we are locked
into a model that might have been appropriate when the Beatles
first came to America, that might have been appropriate when you
had to get out of your chair or your sofa to turn the channel on
your television, but it is not appropriate in today’s modern world.

Here are four modest proposals to bring BMI and the world of
music licensing into the 21st century.

First, publishers currently do not have the flexibility to decide
when they choose to utilize BMI to license their works and when
they can license those works exclusively for themselves. BMI’s rate
court has held that publishers must choose between giving their
works completely to BMI for all conceivable uses or not joining
BMI at all. So a publisher that wishes to license one digital service
on its own without the involvement of BMI must pull out for every
other use from BMI, thus recreating what BMI does across the
600,000 businesses we license.

Publishers should be allowed to decide what businesses and what
rights they wish to convey to BMI to license, and what businesses
and which rights they want to license themselves. This will require
a change to our consent decree.

Second, we need to be able to license more than just the per-
forming right. Under copyright law, businesses often need multiple
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rights, especially online. Why make them seek out multiple people
to get those licenses? Give them the expertise and the experience
and the relationships with both the business world and the creative
world, the world of music. I believe BMI is positioned to be that
one-stop shop, a single destination where businesses can secure
every right they need, and our decree should make that clear.

Third, the BMI and ASCAP rate courts should simply be modern-
ized. We propose replacing the current court with an arbitration
model. The result we are seeking would be faster, less expensive,
and be more market responsive for all parties.

Finally, the consent decrees should sunset when the basis for
those decrees no longer exists. As BMI’s relative strength in the
marketplace is reduced by many new entrants, new participants
competing with BMI, we should be allowed to operate on behalf of
our writers on the same terms and conditions as our competitors
do.

So in conclusion, BMI songwriters and publishers face a competi-
tive landscape. In order to meet those challenges, all participants
need to provide greater flexibility and operate more efficiently.
When songwriters are unable to make a sustainable living, we are
all impacted.

The Department of Justice is undertaking a look at our decree,
and we are very excited and look forward to working with them to
make those changes.

On behalf of all BMI songwriters across all 50 States, I thank
you for your time.

[The prepared statement of Mr. O’Neill follows:]
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Written Statement of Michael O’Neill before the
Subcommittee on Courts, Intellectual Property, and the Internet
of the U.S. House of Representatives Committee on the Judiciary

Hearing on Music Licensing Under Title 17, Part One

June 10, 2014

Mr. Chairman, thank you for the opportunity to present testimony before the
Subcommittee on Courts, Intellectual Property, and the Internet (the “Subcommittee™) of the
U.S. House of Representatives Committee on the Judiciary (the “Committee”) on the important
subject of music licensing. | would also like to thank the Ranking Minority Member and the
other members of the Subcommittee.

My name is Michael O’Neill. Iam Chief Executive Officer of Broadcast Music, Inc.
(“BMI”), one of the world’s leading music performing right organizations (“PROs”). Mr.
Chairman, America’s copyright laws provide a firm legal foundation to support a vibrant
community of creative songwriters, composers and music publishers whose works fuel a robust
and vibrant entertainment industry. After giving some brief background information about
BMTI’s mission and the benefits of collective licensing, my testimony will address three areas of
music licensing in the current digital environment: (1) modernizing the BMI consent decree to
enable BMI to meet the needs of the digital marketplace; (2) the need for the Songwriter Equity
Act to achieve fair market value royalties for performances and mechanical licenses; and (3)

updating the public performing right for the digital age, including confirming the applicability of

! Neither I nor BMI have received any funds, grants, contracts (or subcontracts) from any federal agency or

proceeding of any kind during this fiscal year or the preceding two fiscal years that would have any relevancy to this
hearing or my testimony.
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the “making available” right recognized in the WIPO Copyright Treaty (“WCT”) (to which the
United States is a signatory).
L BMI and Collective Licensing,

BMI is celebrating its 75t anniversary this year. Since its incorporation in 1939, BMI's
traditional role has been to license on a non-exclusive basis one of the six exclusive copyright
rights identified by Congress in the U.S. Copyright Act: the right to publicly perform musical
works. Public performances of musical works occur on radio, television, cable, satellite and the
Internet as well as at concert halls, sports arenas, restaurants, hotels, retail stores and universities, to
name a few of the many categories of BMI licensees. BMI licenses its music repertoire literally
wherever music is performed or communicated to the public. BMI operates on a non-profit-
making basis, distributing all income (less overhead and reasonable reserves) to its affiliated
songwriters and publishers,

BMI is proud to represent the public performing rights to more than 8.5 million musical
works, and over 600,000 songwriters, composers and publishers, more than any other PRO.
BMI also represents the works of thousands of foreign composers and songwriters when their
works are publicly performed in the United States. BMI’s repertoire includes works from
outstanding creators in every style and genre of musical composition. BMI provides benefits to
music creators and users alike. BMT also provides viable competition and choice for America’s
songwriters in the licensing of the public performing right in their musical works.

For its licensed music users, BMI offers an easy and friction-free solution for clearing the
public performing rights to its works through the mechanism of a blanket license for one modest
annual license fee. BMI's core competency is as a trusted third party in licensing the public
performing right of musical creators to a broad range of entities that incorporate music into their
products or services. To be successful in this mission, we have developed an understanding of

2



46

and appreciation for the business models and programming needs of the hundreds of thousands
of businesses across the nation that provide our creators’ music to the public. BMI’s blanket
licensing has been endorsed over the decades by virtually all parties across the copyright
licensing spectrum and, over the past four decades, has been embraced by Congress as a model
for statutory licensing and applauded by the Registers of Copyright in several reports presented
to Congress and this Committee.

BMI also plays an extremely active role in the international copyright arena, serving on
many committees and in leadership capacities in CISAC, the International Confederation of
Societies of Authors and Composers. BMI has over 90 reciprocal licensing agreements with
foreign PROs that give users outside the United States access to perform the BMI catalog and
give users within the United States instant access to a global catalog of music. In an increasingly
international economy fueled by the rapid expansion of the Internet, BMI’s structure and long
history of cooperation with international content owners is all the more relevant and compelling.

Since the dawn of the Internet, BMI has seen opportunity both for the digital businesses
using BMI-represented music as part of their offerings, and for the songwriters, composers and
music publishers we represent. In many ways, digital media has democratized the entertainment
industry — knocking down economic and technological barriers and creating opportunity for
more creators. We believe that technology and artistic creativity are symbiotic, not antagonistic.
Today, we can each walk around with access to literally millions of songs from all genres
through a device that fits neatly in our shirt or coat pockets. Tomorrow, as the market continues
to innovate, it will become even easier for consumers to take greater control of their content —

what they see or listen to, as well as how and where and when they doit.

V8]
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For 75 years, BMI has served as a bridge between the business and creative communities
as new opportunities to build commercial enterprises and generate revenue from music content
have emerged. BMI’s roster of licensees is a “who’s who” of the global digital media. From
Rhapsody to Spotify, Netflix to Hulu, and YouTube to Apple, we have a strong track record of
crafting commercial relationships that work for business and our writers and publishers.

Through these innovative licenses, we have successfully addressed new business and content
models, from ad-supported to subscription services, long-form programming to on-demand and
crowd-sourced playlists. We respect the exciting innovations that our digital licensees are
bringing to market. We ask in return that the services recognize the value of music and creativity
in the marketplace when standards and rules are established and when royalty fees are
negotiated.

Despite our impressive track record of growth, BMI, like any organization, must continue
to evolve to address the needs of its customers and the marketplace. What follows are
achievable suggestions of what is needed for BMI to continue to fulfill its mission of serving its
affiliates and promoting the growth of music.

1L The BMI Consent Decree Must Be Modernized to Meet the Marketplace Needs of
the Digital Age.

BMTI’s business operations are governed by a nearly 50-year-old consent decree that was
written at a time when television was an adolescent industry, analog broadcasting was the norm,
and most popular music was on AM radio stations and could only be purchased by fans in small
mom-and-pop record stores. Needless to say, the world is a vastly different place in the early
21% century. The BMI decree is in dire need of important repair and modernizing in order for

BMI to continue to bridge the needs of music users and owners.
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BMI has been in discussions with the United States Department of Justice (“DOJ”), as
well as music users and the music publishing industry, about ways to modernize its decree to
meet the needs of the current and future marketplace. We see the need to loosen or eliminate
archaic restrictions that keep necessary, in-demand products from the marketplace, or that result
in fees that are not market-based, or that create an obstacle course that jeopardizes the ability of
small, independent publishers (and the songwriters who have contracted with these publishers) to
continue to compete with their larger publisher competitors, thereby injuring the public. T will
address four areas of proposed decree reform.

A Digital Rights Withdrawal Should Be Permitted under the BMI Decree.

Concerned that the PROs were being paid license fees that were not market-based for
many digital music services, several larger publishers decided in the last few years to withdraw
from BMI and the American Society of Authors, Composers and Publishers (“ASCAP”) the right
to license their catalogs for certain defined digital uses and instead to license those uses directly
in the unregulated marketplace. Unlike many traditional media music users, it appears that there
are a small number of very large digital music services that those publishers believe they can
license themselves without the intermediary of BML. Those publishers apparently believe that, if
their digital rights are negotiated away from the confines of the consent decrees’ compulsory
license regime, they can achieve rates that more accurately reflect fair market value.

BMI believes that its consent decree permits partial withdrawal of rights (7.e., permitting
publishers to designate BMI to license some license categories but not others).” However, in

separate decisions in 2013, both the BMI and ASCAP rate courts determined that the PROs’

2 Tor example, as part of BMI's standard publisher affiliation agreements all publishers have for decades

withheld the right o license “grand” performing rights from BMI beeause the market for musical theater 1s one that
they can easily license themselves and for greater value.
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consent decrees do not allow their publishers to choose to have their works licensed by BMI (or
ASCAP) for certain uses while retaining their rights to license PRO customers for other uses.
The BMI rate court held that a publisher must use BMI for a// public performing rights purposes
or none, thus putting publishers in the position of having to leave PROs entirely if they wish to
retain any licensing right exclusively for themselves.

These decisions present publishers with a dilemma: “all in” or “all out.” If forced into an
all-or-nothing choice, publishers could be compelled to tum their backs on the efficiencies and
value that BMI brings to wide swaths of the music licensing market in order to explore market
opportunities for digital music rights.” This threatens the entire licensing ecosystem that BMI
services, including the songwriters, the hundreds of thousands of music users who depend on
blanket licenses to comply with the copyright law, and the intemnational web of reciprocal license
agreements. Thus, in our discussions with the DOJ we are secking to clarify our consent decree
with the DOIJ to provide for partial withdrawal of rights under some reasonable structural
guidelines.

B. BMI Should Be Able to License Multiple Rights.

In today’s world, multiple rights — for example, performing rights, mechanical rights,
lyric display, publication and reproduction rights, and synchronization rights — are often
necessary in order to disseminate music. Currently, users must negotiate these complementary
rights with multiple parties in circumstances where the ability to negotiate all of them with a

single party would be more efficient. As the Commerce Department Internet Policy Task Force

3 Tor example, if a publisher withdrew from BML. it would either have to incur the costs of licensing,

monitoring, and colleeting royaltics from tens of thousands of restaurants and many thousands of broadceasters, or
torgo licensing them and the royalties to which it would otherwise be entitled.
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recently noted, the current disaggregated system is inefficient, and bundled licensing could spur
innovation.

While the BMI consent decree does not prohibit the licensing of multiple rights,
ASCAP’s consent decree does. However, in Europe, where collective music rights organizations
handle both performance and mechanical rights, it is a common practice for PROs to offer “one-
stop shop” licensing for multiple rights in musical works. Yet despite the demands of the
marketplace for bundled rights solutions, BMI and ASCAP do not generally license mechanical
rights or synchronization rights, either separately or as a complement to their blanket licensing of
public performing rights for digital music services.”

For over 10 years, digital music services have complained about the difficulty of
licensing mechanical rights under Section 115. The Section 115 compulsory license is a work-
specific license, whereas digital music services need access to a large volume of works to launch
competitive music offerings online. These services have called for a blanket license under
Section 115 as well as the ability to bundle the various music publishing rights they need through
“one-stop shops.” PROs ought to have no restrictions on the product lines they can offer to users
who need all rights.

This clarification of the BMI decree is especially critical if some publishers elect to
withdraw their digital rights from BMI. If partial rights withdrawal were permitted under the
BMI consent decrees, we expect that some larger publishers would take the opportunity to
license — and bundle — rights to certain music users outside of BMI's licensing mechanism.

However, most publishers — including especially smaller and independent publishers — would

4 BMI has included limited syne licenses o the broadeast television networks as part of its longstanding

blanket license agreements.
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likely opt to remain with BMI, as they may lack the resources necessary to explore such
licensing opportunities or may simply prefer to avail themselves of the value provided by BMIL

It is therefore critical that the BMI consent decree make clear that these smaller and
independent publishers — through BMI — are able to bundle digital rights in the same way as their
larger competitors do. In this way, smaller publishers will be able to offer the same licensing
products as large publishers, and digital music services will have access to all the rights they
need from BMI affiliates on a one-stop basis.

In addition, under changes to the copyright law enacted effective in 1978 and just now
becoming operational, songwriters who gave their rights to publishers in or after 1978 can
recapture their copyrights after 35 years. This will create an ever-growing universe of
songwriters who will become, essentially, their own publishers, and, just like the small and
independent publishers, will need the resources of the PROs to fully exploit their works and
compete with the larger publishers who offer bundled rights products outside of the PROs.

Maintaining BMI’s role as a trusted digital licensing representative for independent
music publishers and songwriters also would ensure the continued diversity and competition in
the music publishing sector, which has seen consolidation in recent years. PROs should be
explicitly authorized to handle reproduction and distribution rights required by digital services,
either separately or as a part of bundled rights offerings. Such capabilities will also bring the
United States into greater harmony with global PROs.

C. The BMI Rate Court Should Be Replaced or Streamlined.

Under the BMI consent decree, a licensee has an automatic right to a blanket license to
use any, some, or all of BMI’s music upon written request for a license. If BMI and the licensee
cannot reach an agreement on reasonable fees through negotiations, either party can petition the
designated judge in the United States District Court for the Southern District of New York to

8
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determine those fees (referred to as the BMI “rate court”). When a fee dispute is before the BMI
rate court, the parties to the rate proceeding frequently cite prior PRO licenses and other
marketplace deals to serve as benchmarks in order to aid the rate court in setting reasonable
license fee rates for the applicant music user.

While this rate court structure may have served a purpose in the traditional, stable
broadcast marketplace, the process is ill-suited to the rapidly evolving digital licensing world. In
short, the BMI rate court (and the parallel ASCAP rate court) federal litigation process has
become unwieldy, expensive and slow, and it has produced what we believe are below-market
rates that are not responsive to changes in the value of repertoire.

We believe that replacing the current rate court with arbitration in New York under the
American Arbitration Association rules would be a faster, less expensive, and a more market-
responsive mechanism for all parties to obtain fair, market-value rate decisions. Congress
already enacted legislation to provide an expedited litigation structure for individual proprietors
in Section 513 of the Copyright Act. This can perhaps be a template for a streamlined process,
(albeit with replacing federal rate courts in the various federal circuits with arbitrations). We do
not believe that moving BMI to compulsory licensing before the Copyright Royalty Board
(“CRB”) would be a solution to this problem, as it would replace one expensive, slow system
with another.

Under the current BMI consent decree, any business that wants to use our music just has
to send BMI a letter asking to do so. If businesses can get instant access to our music, it is only
fair that they pay us something from the moment they use the music, even if it may take a while
to come to a tinal agreement on terms. Under the current decree, if the parties cannot agree on

an “interim” fee, BMI must bring a motion in the BMI rate court — again, slow and expensive —
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to have the court set the rate. For an interim fee to be paid from the outset would require a
change in the consent decree to become a reality.

D. The BMI Decree Should Be Periodically Reviewed or Sunset.

In addition to these reform ideas, BMI also believes that the DOJ should re-examine the
basis for a perpetual consent decree governing and restricting the rights of music content owners.
In this regard, we should move toward a sunset of the current decree in its entirety if' its existence
can no longer be justified overall, or partial deregulation in any digital market in which BMI may
lack the market power that was the predicate for its original regulation.

The substantive provisions of BMI's current consent decree were negotiated and entered
into in 1966, with the lone change since then being the addition of the compulsory license/rate
court mechanism in 1994, This nearly 50-year span is several generations in human years, but
measured in digital years, it is eons removed from the current marketplace. The current BMI
consent decree assumes that BMI has significant market power that needs to be curbed, but those
assumptions are questionable now that digital technology has exploded in the past two decades.
The Internet’s worldwide reach, combined with increasing computing power and decreasing
storage costs, now affords both owners and music users far greater tools and capabilities to
identify, monitor and license music use than was the case a half century ago. There are many
rights licensing agencies and services competing to meet the rights clearance needs in an
unregulated market.

However, even if regulation still has some place in the modem era, a likely future is one
in which one or many major publishers may partially withdraw their digital rights from BMI (in
the event that partial grants are permitted or recognized by the courts to be available under the
decree), or large publishers may have left the PROs entirely. In any market sector in which this
occurs, BMT would lack the market power presupposed as a basis for its consent decree

10
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restrictions. Why then should BMI continue to be regulated for those licensees? In short, the
competitive landscape has changed so substantially that the DOJ should reexamine the
justifications for the decrees and seek termination if they are no longer found to be warranted by
original assumptions.

If record labels and major publishers can license in the unregulated marketplace, PROs
should also be able to compete on the same playing field so that legions of smaller songwriters
and publishers will not be disadvantaged. Competition from the collective body of smaller
songwriters and publishers will benefit the public welfare. At a minimum, the decree should be
subjected to mandatory periodic review, perhaps every five years, and terminated at a stipulated
point in the future.”

As you may be aware, the DOJ has in the last week called for public comment on
whether the PROs’ consent decrees are fulfilling their purposes. We look forward to this process
and are optimistic that DOJ will agree that the time has come to bring the consent decrees into
the modern age in order to address the current needs of the marketplace.

III.  The Songwriter Equity Act Should Be Enacted.

BMI has joined with ASCAP, SESAC, Inc., the National Music Publishers’ Association
and the National Academy of Recording Arts and Sciences in support of the Songwriter Equity
Act (“SEA”). The SEA is a modest bill which would help songwriters and publishers obtain fair

market value royalties for public performance and mechanical licensing of digital services.” The

s On March 28, 2014, the DOJ streamlined its review process [or considering modilications and

terminations. See Antitrust Division Manual (5th ed., March 2014), available at
bilp/Awww juster, gov/atr/public/divisionmanual/atrdivioan. pd{ (last visited, Apr. 14, 2014).
[

BMI is very pleased that this joint effort culminated in the introduction of the Songwriter Equity Act of
2014 (ILR. 4079) (“SEA™) on February 26, 2014 by Rep. Doug Collins (R-GA), joined by original cosponsor Rep.
Marsha Blackburn (R-TN).
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SEA contains an amendment to Section 114(1) that could serve to reduce the current inequitable
disparity between the low public performing rights fees paid by Internet music webcasters (such
as Pandora) to songwriters and publishers for the public performance of musical works, and the
far higher, fair market value fees paid by these same Internet music services to recording artists
and record labels for the public performance of sound recordings.

The goal of the SEA, insofar as it relates to PROs, is simple: it removes the prohibition
against the PRO rate courts’ consideration of the fair market value rates set by the CRB as
benchmarks. The bill, by removing the evidentiary prohibition, establishes a process that permits
the rate courts to consider all relevant benchmark deals (including the CRB rates). The statutory
fix would not only apply in a rate court but also in arbitration of rates if the BMI decree is
amended as we propose herein.

While we believe this may lead to a more reasonably comparative valuation for music
compositions, the bill is silent on the appropriate rate, and leaves all aspects of rate determination
to the rate court; it does not mandate rate increases for the PROs or digital music services, nor
does it even require the rate courts to give any weight whatsoever to sound recording rates.
Rather, by modifying Section 114(i) in this way, Congress would afford rate courts the ability to
address the rates for musical works based on a more complete examination of marketplace
factors.

The reason we seek passage of this bill is because we believe that a PRO rate court, given
all relevant benchmarks, would set rates that would reduce the current disparity. Thereisa
roughly 12-to-1 disparity in the license fees paid to SoundExchange by large digital music
services like Pandora compared to the license fees paid to songwriters and PROs by those same

services. While ASCAP’s rate court recently announced a blanket license rate of 1.85% of
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Pandora’s net revenues to be paid to ASCAP (for its approximate 45% share of music
performances), the same licensee is paying approximately 50% of its revenues for sound
recording performing rights to SoundExchange.” BMI has its own rate proceeding pending
against Pandora and we are seeking a reasonable rate increase.

There is no basis in law or economics for the current disparity. We believe that one of
the causes for this disparity is the language in Section 114(i). Indeed, this section was cited by
the ASCAP rate court decision as expressly forbidding the court from even considering as
benchmarks the fair market value rates paid or set by the CRB for sound recording performance
rights.

Indeed, this gap in the value of sound recording and musical work copyrights is out of
sync with global music licensing norms. Internationally, performance rights in sound recordings
are considered “neighboring” rights that are not the same as “authorship” rights under copyright.
Rights of authorship vested in such creative works as musical compositions are viewed as having
equal or greater value since they represent the foundational creative elements upon which other
intellectual property is derived. This approach recognizes the undeniable truth that there can be

. . . . .. 8
no sound recording without an underlying musical composition.

License rates for “non-interactive webcasting” of sound recordings are subject to a statutory license. In the
absence of a voluntary nepotiation, they can be set by the CRB under Section 114 using a standard that reflects.

This standard is referred to as the “willing buyer/willing seller” standard. Voluntarily-negotiated interactive licenses
have been considered as benchmarks in CRDB proceedings. Digital music services like Pandora are thus required to
pay license [ees o SoundExchange lor the right o stream the sound recordings containing the underlying musical
works at a fair market value. These fees are in addition to separate license fees to the PROs and/or music publishers
for the right to stream the musical works contained in the sound recordings.

8

‘The SEA also seeks (o shilt the rate standard Lor mechanical royalties [rom a hodgepodge, mulli-factor test
to a market-based willing buver/willing seller standard. We fully support this goal of the bill.

13
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IV.  The Public Performing Right Should Be Updated for the Digital Age, Recognizing
the “Making Available” Right in the WIPO Copyright Treaty.

In the digital era, the future of content distribution is customized programming,
Consumers want their programming on any device and available at any time. They will no
longer accept having to be in front of their television sets at an appointed time to watch their
favorite programming.

The worldwide copyright organization, WIPO, recognized in the WCT that the number of
individuals who receive a particular content transmission simultaneously is not important.
Rather, the WCT acknowledged that content will be consumed individually as a result of it being
made available for consumption and therefore recognized that its “making available” right covers
interactive, one-to-one transmissions commonly made by Internet and mobile services. In
addition, the “making available” right in both the public performing right and public distribution
rights includes liability for the “mere offering” to transmit works, without the need to
demonstrate that a transmission to a particular listener took place.

To be clear, BMI believes that the current U.S. public performing right already includes
the full scope of wired and wireless transmissions, as well as the full scope of interactivity, and
that the “making available” right is an inherent part of current copyright law.

However, two recent court decisions have concluded that at least some individually-
accessed content is not protected by the public performance right, suggesting that Congress
should explicitly clarify that the concepts embodied in the “making available” right are

applicable to public performances. Specifically, the Second Circuit’s Cartoon Network and
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Aereo decisions have called into question whether the public performing right even applies to
certain kinds of interactive transmissions.”

Together, these decisions have curtailed the public performing right, by declaring that
one-to-one transmissions of a copyrighted work to individual members of the public are
“private” (7.¢., outside the scope of the public performing right, and the reach of copyright law) if
they are made from so-called “private locker copies.” This technology-based loophole is at odds
with the wide application of the performing right to one-to-one, on-demand (or interactive)
transmissions. Recognizing the importance of this issue, the U.S. Supreme Court granted
certiorari in the Aereo case (and heard oral argument on the matter on April 22, 2014). BMI
submitted an amicus brief as part of a music industry coalition and we are optimistic that the
high court will reverse the Second Circuit’s decision.

The future of commercial music content delivery lies with highly-customized and
individualized content streaming offered by cloud music services, and many of these services are
already claiming to make “private” performances, in reliance on Cartoon Network. 1would like
to emphasize that cloud computing services will not be threatened by a robust public performing
right. Content rights should be licensed and the marketplace will respond to the legitimate needs
of cloud locker services. By contrast, if these court decisions remain the law of the land, or are
not cured by legislation, we face the potential for a growing range of uses of copyrighted content
that will not compensate the content’s creators. Together, these decisions threaten to eviscerate
the value of creativity through a technological gaming of the system, enabling engineers to

configure a performance as “not public” in order to avoid paying for the use of such content.

o See Cartoon Network, L1? v. CSC Holdings, Ine., 536 F.3d 121 (2d Cir. 2008). WNET v. Aereo, Ine., 712

F.3d 676 (2d Cir. 2013), cert. granted, ABC v. dereo, Inc., 187 L. Ed. 2d 702 (U.S. 2014).
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BMI therefore believes that the “mere offering” of performances for transmission is applicable to
both the public performing right and the distribution right.

In light of these recent developments, we believe that the U.S. public performing right
should be clarified or confirmed to include the full scope of the “making available” right.10

Conclusion

Music always starts with a song, and without songwriters, there would be no music. If
music licensing reform is to reach fruition, protecting the economic interests of songwriters
should be a paramount concern of Congress. The laws of the United States, enacted pursuant to
an express constitutional clause, are rooted in a fundamental principle that authors should be
incentivized to create. PROs are key players, as they present efficient marketplace licensing
solutions that deliver performing rights to users and performing right royalties to songwriters and
publishers.

We believe the keys to a continuing, vibrant music rights landscape are: (1) modernizing
the consent decrees to permit partial rights withdrawal, enabling BMI and ASCAP to handle the
licensing of mechanical and synchronization rights to digital music services, and streamlining
and otherwise modifying the rate-setting mechanism; (2) enacting the SEA to enable rate courts
(and any successor arbitration panels) and the CRB to establish fair market value rates for
performance and mechanical licenses; and (3) if necessary, legislatively correcting the judicial
decisions limiting the public performing right by clarifying that all interactive, on-demand
transmissions to the public are public performances. These goals are achievable and will

promote creativity and a robust music marketplace.

10 On April 4, 2014, BMI joined ASCAP, SESAC, Inc. the National Music Publishers” Association and The
Songwriters” Guild of America in submitling a response Lo the 1.8, Copyright Office’s Notice ol Inquiry regarding
its study on the Right of Making Available. See Joint Comments of American Society of Composers, Authors and
Publishers, Broadcast Music, Inc., The Songwriters” Guild of America, SESAC, Inc., and the National Music
Publishers™ Association, Study on Right of Making Available, Docket No. 2014-2 (Apr. 4, 2014).
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Mr. Chairman, BMI looks forward to working with you, your staff, and other Members of
the Subcommittee. Under your leadership and that of the Ranking Member, BMI will continue
to work closely with all sectors of the music industry in order to develop music licensing reform
solutions. We are grateful to the Subcommittee for the eftfectiveness of the Copyright Act, which
permits BMI to function, and songwriters, composers and publishers to be compensated — not
only to make a living but to create small businesses in a free enterprise system. Thank you for
your many years of strong leadership on these issues which has had such a beneficial impact on

the livelihoods of the hundreds of thousands of individuals we represent.
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Mr. CoBLE. Thank you, Mr. O’Neill.
Mr. Hoyt?

TESTIMONY OF WILL HOYT, EXECUTIVE DIRECTOR,
TELEVISION MUSIC LICENSE COMMITTEE

Mr. HoyT. Good morning, Chairmen Goodlatte and Coble, Rank-
ing Members Conyers and Nadler, and Members of the Sub-
committee. My name is Will Hoyt, and I am the Executive Director
of the Television Music License Committee. The TMLC represents
some 1,200 local commercial television stations concerning music
performance rights and has, on behalf of its members, been in-
volved in negotiations, arbitration, and litigation for decades with
the performing rights collectives that represent composers and pub-
lishers, ASCAP, BMI, and SESAC.

Based on TMLC’s decades of experience interacting with ASCAP
and BMI, and more recently with SESAC, the consent decree re-
strictions must stay in place, and consideration should be given to
extending these types of restrictions to any entity that aggregates
or bundles the power rightfully vested in individual copyright own-
ership by Congress.

Local television stations broadcast network, syndicated, and lo-
cally produced programs. In most syndicated programs, stations do
not select or control the music used in these programs but are re-
quired to broadcast these programs precisely as produced and re-
corded by third-party producers, and then required to license the
public performances embedded in the program. The stations license
these performances through ASCAP, BMI, or SESAC. Because
these organizations have separate and distinct repertoires, each
station must take a license from each PRO.

Historically, these PROs have only issued licenses that permit
the use of all of the aggregated copyrights in their repertoire with-
out regard to the number of performances actually made by local
stations. This is the so-called blanket license.

Decades ago, ASCAP and BMI entered into consent decrees with
the Department of Justice in order to settle antitrust actions com-
menced by the Department. These consent decrees have been in-
strumental in providing stations the right to reasonable license
terms in light of the extraordinary market power that ASCAP and
BMI enjoy by virtue of their aggregation of performance rights and
insistence on licensing those copyrights only on a collective or bun-
dled basis.

Independent Federal judges have ruled, for instance, that under
the ASCAP and BMI consent decrees, a station is entitled to a lim-
ited reduction in blanket fees where some of the rights to perform
music in the station’s programming were licensed directly from the
copyright owner. These judicial rulings have helped facilitate more
direct licensing within the industry, and therefore more competi-
tion.

These alternative licensing arrangements and fee structures
were denounced by ASCAP and BMI, fought for in litigation by sta-
tions, and would not have been possible without the consent decree
provisions.

As explained in my written testimony, SESAC is not subject to
these restrictions and is the subject of a class action antitrust suit
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brought by local television broadcasters with support from the
TMLC. The licensing practices of SESAC demonstrate what any
performance rights collective or other organizations that aggregate
copyrights will do without the types of restrictions contained in the
consent decrees. The Federal court recently denied SESAC’s motion
for summary judgment in the class action antitrust case brought by
Television. The judge observed, “It is undisputed that SESAC pos-
sesses monopoly power in the relevant market,” and described the
evidence of actions taken by SESAC in recent years that are spe-
cifically banned by the ASCAP and BMI consent decrees.

Attempts by TMLC to gain access to music performance informa-
tion maintained by PROs about the music contained in television
programs have often been denied on the grounds that such music
information is, supposedly, proprietary. A general policy that re-
quires collectives to publicly release usage information on which
user fees and royalty distributions are based would help promote
a more competitive market.

We stand ready to cooperate with creators, collectives, and other
users to find common grounds on legislation that would promote
competitive market values for the right to perform musical works—
that is, legislation that will fulfill the constitutional provision to
enhance the public interest.

Thank you all very much for your time.

[The prepared statement of Mr. Hoyt follows:]
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Mr. CoBLE. Thank you, Mr. Hoyt.
Mr. Griffin? You are our clean-up today, Mr. Griffin.

TESTIMONY OF JIM GRIFFIN, MANAGING DIRECTOR,
ONEHOUSE LLC

Mr. GRrRIFFIN. Excellent. I think I am used to doing that.

So, my name is Jim Griffin. I am a media technologist, which I
think means I am the panel’s geek. That is probably appropriate.
Twenty years ago this coming Saturday, when I was the Director
of Technology for Geffen Records, we released the first full-length
song online, Aerosmith’s “Head First.” That was on June 14, 1994.
So it has been 20 years now.

And there are so very many issues that are at the forefront of
today’s hearing. I am fascinated by all of them, but I am going to
focus on only one issue, and that is the growing need for registries,
for databases, comprehensive databases of information related to
creative works, and not just music. So my remarks, while they
focus on music, really span the field of copyright. I am going to
make just a half-dozen fundamental points.

The first point is that our goal should be to make it fast, easy,
and simple to pay for music, movies, books, art, other expressions
of ideas, such that the market can work with alacrity and effi-
ciency. If we make it fast, easy and simple to pay, more people will.

Secondly, we need comprehensive public directors. It is unneces-
sarily difficult to pay your license from those difficult to identify or
locate. We must work to record, enumerate, and update public
databases that get creators paid and works licensed, let alone pro-
vide attribution and create an historic record of our culture’s herit-
age.

Two years ago, I co-authored a scholarly paper for the Entertain-
ment Law Journal that we entitled “Rights Unenumerated, Rights
Disrespected.” The title tells the story, and that is all of the story
you need to know. Without rights enumerated, they are very dif-
ficult to respect.

My third key point is that we should include all creators when
we build these databases. Performers, featured artists, background
artists, writers, editors, translators, owners, and all associated with
the copyrights should be included in the rights to record and remu-
neration copyright information because they often have remunera-
tion.

Mr. CoBLE. Mr. Griffin, you may want to pull that mic closer to
you.

Mr. GRIFFIN. Yes. They often have remuneration and attribution
rights, and they can also help us elucidate ambiguous information.
As much as we do with land records, we should welcome any claim
to any work.

Well, I guess I have 2 minutes to repeat a lot of it. So I will go
very, very quickly here for you. And just to repeat that my name
is Jim Griffin. I am the panel’s geek, the media technologist here,
20 years

Mr. MARINO. Excuse me, sir. We heard it all. We heard it clearly.

Mr. GRIFFIN. Gotcha, then. That is just fine by me.

The fourth key point that I am going to make is that we need
GUID, and that is Globally Unique Identifiers. No less than a bank
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check or a credit card, we have to have a number for each song,
each book, each thing that we are trying to track. Simply using the
title or the artist’s name is not enough. There are so many different
ways to spell the creator’s name or the title that it makes matching
extremely difficult. And, yes, it is true, we do rely upon semantic
matching absent Globally Unique Identifiers.

Globally Unique Identifiers are easy to explain. They are just
like the VIN number on a car. Without a VIN number, we cannot
accurately describe it. And when we have these Globally Unique
Identifiers, we need to have them in a public database that is ac-
cessible to anyone to read, and we do not now have appropriate
databases for music, photos, graphics, to cite just a few examples
where it is not done at all.

This has many impacts. The key concern is that absent the use
of these unique global numbers, money disappears along its path
to its intended receiver. Where does this money go? It goes to pools
of unattributed income divided through market share formulas at
the organizations that collect the money and not to the specific cre-
ator for which it is intended.

Fifthly, I will say that there is a market solution, and it does not
require the government to step in to fix it. The government, I
think, should provide a wholesale core database that encourages
retail activity at the edge of the market, no different than what
happens with Internet domain names. There is a wholesale market
at the center, but it encourages a retail market solution at the
edge.

Sixthly, I will finish by saying that the problem is growing expo-
nentially in front of us. In roughly the year 2000, we saw 50,000
sound recording albums released a year. By today’s standards, we
go through that in 4 days on Sound Cloud, on January 4th, and
sometime on January 1st YouTube sees that much content in-
gested. We have a moving target.

If we expect respect for rights, rights need recordation and enu-
meration, and this issue cuts across all concerns. Regardless of how
you license, you need to keep track of the stuff that you are licens-
ing. Thank you.

[The prepared statement of Mr. Griffin follows:]
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Mr. Chairman and Members of the Committee:

My name is James Hazen Griffin. | am Managing Director of my consulting firm, OneHouse, in The Plains,
Virginia, where we are focused on the digital delivery of art, especially music and its monetization.

I thank you for the opportunity to appear today. My independent voice is like that of many independent
creators who in aggregate outnumber the media companies that sometimes purchase their work for
distribution and delivery.

There are so very many issues at the forefront of today’s hearing. | enjoy discussing all of them but for
clarity and purpose | will focus on just one: The growing need for registries and our need for global,
comprehensive databases of information related to creative works.

Essentially, my remarks focus on half a dozen fundamental points:

1. The Goal: Make it fast, easy and simple to pay for music, movies, books, art and other expressions of
ideas such that the market can work with alacrity and efficiency. Essentially, the playing field levels with
global access to complete information about creative works, a prime reason this goal has not been
accomplished and may never be.

In other words, public registries of creative works are lighthouses for users, creators and those who
enable the connection between them. Lighthouses are classic public goods, loaded with economic
externalities. Relying upon purely private efforts will not deliver a lighthouse (or its modern equivalent,
the Global Positioning System).

2. Comprehensive public directories: It is unnecessarily difficult to pay or license from those difficult to
identify or locate. We must work to record, enumerate, update public databases that get creators paid
and works licensed, let alone provide proper attribution and create an historic record of our culture’s
heritage.

Last year, the United States Patent and trademark Office issued a green paper that highlighted the
current problem:

The most hasic prerequisite for obteining Hcenses is reliable, up-to-dote information
about who owns what rights in what territories. Users need to find the rights holders
Jrom whom to obtain permission, and right hoiders or their representatives need to
be contacted to determine terms of use. As online businesses seek licenses for lorge
repertoires of works to be offered in multiple countries in g variety of formats, ond as
muftimedia uses become maore common, the need for comprehensive globally-tinked
datoboases is growing.

Two years ago | co-authored a scholarly paper for the Entertainment Law Journal with PTO attorney Ann
Chaitovitz that we entitled “Rights Unenumerated, Rights Disrespected.” The title tells the story.
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3. Include all creators: Performers, featured artists, background artists, writers, editors, translators,
owners and all associated with a copyright should be included in efforts to record and enumerate
copyright information because they often have remuneration and attribution rights, and they can help
elucidate ambiguous information. Much as we do with land ownership records, we should welcome any
claim related to any work.

Here’s a clear example: Featured artists, background singers and studio musicians are entitled to half
the money collected from non-interactive digital music services, now north of $500 million dollars,
headed towards a billion in short order. These creators often have no copyright interest in their own
work, but they do have remuneration rights under the law.

In addition, the moral right to attribution for creative efforts should be recognized and observed by all, a
task rendered exceedingly difficult by a lack of public databases on creative works.

4. GUIDs are essential: We must support GUIDs (Globally Unique Identifiers) and public databases that
include them. Semantic matches are not fit for the digital global age.

A GUID is easy to explain: It's like the VIN number on a car. It’s an unambiguous description that works
regardless of language, culture or character set.

Difficult to explain: In spite of the International Standards Organization {ISO) suggestion that such
identifiers should be accessible through a public database, this does not now happen in the music
business.

Worse still: There is no authoritative database of them, public or not. No records are kept when
numbers are assigned. Private databases do exist for the use of companies and organizations, but they
are neither comprehensive nor authoritative.

In short, the idea that media companies can assign identifiers in accordance with international public
standards without feeling obliged to tell anyone what they have identified with the code is absurd.

My colleague Paul Jessop, amongst the world’s leading experts in this field, says (according to my notes)
that “For identity management to be trustworthy you need to be able to find out what something is
called and to find out what lies behind something with a name. Currently there is not effective access to
this information, and that's before you get to the ownership of the rights in the things identified, which
cannot be managed without effective identity management.

As a result, we do not now have appropriate databases for music, photos or graphics, to cite a few
examples where we do not have proper GUID implementation. Semantic match is especially challenging
in a truly global, multilingual, multiple character-set world; GUIDs are essential to matching rights with
works.

A client of mine recently explained that more than 90 percent of the money they receive carries no
GUID for connection to downstream revenue participants. As a result, they must use semantic matching
for distribution, highly inefficient, a roadblock to proper revenue sharing.
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| asked a number of the music-using companies why they do not attach a GUID to music-use reports and
their answers were identical: There is no authoritative database of them, let alone a public accessible
database of them, so we cannot use them in commerce.

This has many impacts, but the key concern is that absent the use of GUIDs money disappears along its
path to its intended receiver. Where does that money go? To pools of unattributed income, divided
through market share formulas at the organizations that collect the money.

5. There is a market solution: On the Internet there are no unregistered computers. Every computer has
an address registered directly or indirectly with the Internet Corporation for Assigned Names and
Numbers (ICANN).

ICANN registration works in large part because it is based on the profit motive. There is a non-profit
wholesale core (ICANN) to set standards and incentivize a profit-seeking retail edge (for examples, Go
Daddy or ENOM). The IP world can learn a lesson here: What IP sees as cost can instead generate
profits, both directly (fees) and indirectly (licensing).

In my opinion, past efforts at copyright registries fail for a number of reasons, principally because they
are not market-oriented. No hands are nearly so powerful as those of Adam Smith, author of the Wealth
of Nations and a principal chronicler of the free market. Many hands make light work of difficult
problems, especially with registries.

Given a core, wholesale, globally accessible public registry of creative claims, | believe a powerful market
will develop to fill those registries with claims from creators. Qutreach is the key, with profit potential
motivating marketing, advertising, outreach and education.

Equally, | feel sure that the continuation of past efforts, which center around expecting private
companies to release to the public their internal information, will produce more on-going failure.

A market solution for registries requires a wholesale core, much as has ICANN created the Internet’s
Domain Naming System. It is profitable, reliable, globally distributed and financed through registrant
fees. In my opinion, as regards music, SoundExchange could perform this role well, as could similar
organizations that exist for other media types.

6. The problem grows exponentially: We are watching creative expression shift from the center of the
network to its edge. We need registry services optimized for dramatic growth from the edge of
networks, commonly called User Generated Content (UGC).

Examples: Soundcloud alone reports a 2014 average of 12 hours of audio uploaded every minute (every
60 seconds). YouTube reports 100 hours of audio/video uploaded every minute. These numbers will
likely double bare minimum every year or two.

By comparison: When at the global music industry’s height it counted roughly 50,000 albums per year,
conservatively counted Soundcloud now ingests more music than this every four days. The growth is
even greater as regards video at YouTube. We have inadequate registry efforts now and they’re getting
worse.
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Conclusion

If we expect respect for rights, those rights need recordation and enumeration. The world cannot be
expected to respect, pay and attribute where that information is unavailable.

This is not a subjective discussion, as is the case with licensing and the proper role of government.
Respectfully, reasonable people can and do disagree on these matters.

This issue cuts across those concerns. Regardless of one’s views on copyright and licensing, proper
databases are essential, whether to seek permission for direct licensing, to process payment if
statutorily licensed, or even if simply needed to properly attribute the work to its creators.

The irony: Writing was developed to track property, clay tablets and reeds reducing the need for walls
and physical property markers. Writing has grown to express our dreams, but recording the data behind
those expressions fails us, and we are the losers because without information, permission, money,
incentive and more are all elusive.

My friend Daryl Friedman at the National Academy for Recording Arts and Sciences (NARAS) puts it
better than me: “Artists deserve cash and credit.” Well put. | couldn’t agree more.
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Mr. CoBLE. Thank you, Mr. Griffin.

As we examine you all, we try to stay within the 5-minute rule
as well, so if you will work with us on that.

I am told that Chairman Goodlatte has a meeting that he must
attend, so we will let him kick it off.

Mr. GOODLATTE. Mr. Chairman, I thank you for your forbear-
ance.

And to all of our witnesses, thank you.

The clock is ticking. I have four questions for all of you, so that
is 28 answers. They need to be really short, most of them yes or
no.
Number 1. We will start with you, Mr. Portnow. Would a free
market model be a better alternative than the licensing system we
have today?

Mr. PORTNOW. Well, it is a fair market that we need. In other
words, we have to pay for

Mr. GOODLATTE. Mr. Miller?

Mr. MILLER. Yes. That is exactly what we are here to ask you
for today.

Mr. GOODLATTE. Mr. Israelite?

Mr. ISRAELITE. Yes.

Mr. GOODLATTE. Mr. Knife?

Mr. KNIFE. I think we need a fair market, as Mr. Portnow was
saying.

Mr. GOODLATTE. Mr. O’Neill?

Mr. O’NEILL. Please, yes.

Mr. GOODLATTE. Mr. Hoyt?

Mr. HoyT. If you define “free market” as a competitive market,
yes.

Mr. GOODLATTE. Mr. Griffin?

Mr. GRIFFIN. As much as possible, but copyright is tough because
you start without one.

Mr. GOODLATTE. Don’t I know.

Number 2, former Register of Copyrights, Marybeth Peters, once
suggested a union of music rights so that music services can more
quickly get started. Would you support such a music rights organi-
zation model rather than the current system?

Mr. Portnow?

Mr. PORTNOW. A complicated question. It would depend on what
that looks like. What I would say is that our community cannot
subsidize the establishment of new businesses, however, off our
backs.

Mr. GOODLATTE. Mr. Miller?

Mr. MILLER. We support anything that revalues the copyright.

Mr. GOODLATTE. Mr. Israelite?

Mr. ISRAELITE. That would happen in a free market.

Mr. GOODLATTE. Mr. Knife?

Mr. KNIFE. I think we wouldn’t support the addition of other lay-
ers of administration, but we do support anything that leads to effi-
ciency in the marketplace.

Mr. GOODLATTE. Mr. O’Neill?

Mr. O’NEILL. Yes.

Mr. GOODLATTE. Mr. Hoyt?
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Mr. HoyT. We don’t see the necessity for a government regulated
single unit, and we believe that the competitive market will work
in the long run.

Mr. GOODLATTE. Mr. Griffin?

Mr. GRIFFIN. I favor the consolidation that you described.

Mr. GOODLATTE. All right. Here is the tough one. You have to do
some mental calculations quickly.

What is the appropriate split, Mr. Portnow, between a songwriter
and a performer for their work? And should Congress determine
the split, or should someone else? And if so, who?

Mr. PORTNOW. Nobody is getting rich from the new services. We
have regulatory bodies at this point who are making that judg-
ment. If it is done on a fair market value, then that is what is im-
portant, that each of the creators have what is fair in the market-
place.

Mr. GOooDLATTE. Mr. Miller?

Mr. MILLER. Well, essentially it is two different things. The un-
derlying work is the words and the notes, and then you have a
sound recording. Mr. Israelite would have to speak to the complica-
tions of that.

Mr. GOODLATTE. All right. Mr. Israelite?

Mr. ISRAELITE. A free market would answer that question, and
then the one place where there is a free market for both copyrights,
which is the synchronization right, it is generally split 50/50.

Mr. GOODLATTE. Mr. Knife?

Mr. KNIFE. We are generally agnostic as to what that split would
be, but we are inclined to move toward a system where we would
only have to pay one person, and others would define what the
split is amongst their rights.

Mr. GOODLATTE. Mr. O’Neill?

Mr. O'NEILL. I have songwriters who are artists, and I have
songwriters that are just songwriters, and they argue that point
often. I think the free market would ultimately determine it.

Mr. GOODLATTE. All right. Mr. Hoyt?

Mr. HoyT. If you can create a truly competitive market, that
competitive market will determine the rates.

Mr. GOODLATTE. Mr. Griffin?

Mr. GRIFFIN. I don’t think you should compel a particular solu-
tion or percentage. I think you should allow the parties to reach
an agreement. But if they cannot, there needs to be an alternate
arrangement such that there is payment.

Mr. GOODLATTE. Congratulations. We are through 21 of the 28
questions, and we still have a green light.

So, Mr. Portnow, this is a little broader, but be quick. What are
the less visible issues that Congress should be aware of as we re-
view our nation’s music licensing laws?

Mr. PorTNOW. I think we have our hands full with the ones that
are visible. I am happy to talk about that privately.

Mr. GOODLATTE. All right. Mr. Miller?

Mr. MILLER. The current state of the digital world is so debili-
tating to the songwriting community that, I assure you, we cannot
see beyond the obvious.

Mr. GOODLATTE. Okay. Mr. Israelite?
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Mr. ISRAELITE. There has been quite a bit of focus on the market
power of Lee and his fellow songwriters, as opposed to the market
power of the people we license to. So I don’t think that Google and
Amazon and Apple need protection in their negotiations with song-
writers.

Mr. GOODLATTE. Mr. Knife?

Mr. KNIFE. I think some of the issues that aren’t being addressed
are issues regarding the way money flows through the system.
There are large amounts of royalties being paid by my member
companies, and yet we still hear complaints from songwriters that
they are not getting paid.

Mr. GOODLATTE. Thank you.

Mr. O’Neill?

Mr. O'NEILL. With the consent decree from 1941 augmented in
1966, there are many issues below the surface that we just don’t
have any time for.

Mr. GOODLATTE. Well, perhaps my opening this up will cause you
or others to comment as we move forward.

Mr. Hoyt and Mr. Griffin?

Mr. Hoyr. If I may, Mr. Chairman.

In the interest of public policy, I think you have to really look
at the balance between the benefits of aggregation and the poten-
tial elimination of price competition.

Mr. GOODLATTE. Mr. Griffin?

Mr. GrIFFIN. I think that it is a very difficult question to answer
definitively, and I will simply say that we have to maintain some
kind of monitoring in order to ensure balance.

Mr. GOODLATTE. Going back to the point in your statement.

Mr. Chairman, thank you for your forbearance; 28 answers in 5-
and-a-half minutes is pretty good.

Mr. COBLE. You almost prevailed over the illuminating red light,
but you barely made it.

Mr. GOODLATTE. Thank you.

Mr. CoBLE. The distinguished gentleman from New York, Mr.
Nadler, is recognized for 5 minutes.

Mr. NADLER. Thank you, Mr. Chairman.

Mr. Portnow, you endorse a comprehensive, unified legislative
approach to music licensing. What are the advantages to a com-
prehensive approach? Are there harms to doing it piecemeal? And
what are the key elements of a meaningful comprehensive bill?
Briefly, please, because I have a lot of questions.

Mr. PorTNOW. Well, I think we see the results of the band-aid
approach. Over the years we have cobbled together these various
different rights from different generations, and when we arrive at
where we are today, they just don’t work. To do it piecemeal at this
point when we have a great opportunity to make a difference, you
hear everybody on this panel clearly saying that we have to make
some changes. I have heard most of you saying that some changes
need to be made. We need to grab that opportunity. It is not cer-
tainly going to be easy. It is complicated. But that is really the way
to go.

Mr. NADLER. Are there harms to doing it piecemeal? Why do we
need a comprehensive approach?
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Mr. PorTNOW. Comprehensive is the way to go in the long run
because the piecemeal has not served us well.

Mr. NADLER. Okay. Thank you.

We also sometimes hear that a royalty for performing artists
from AM/FM radio would benefit the biggest of stars, not smaller
artists. What is your response, and are there studies out there
showing this?

Mr. PorTNOW. The performance right, the way it would work is
that it would go to the artist, and the artist, whether he is a large
artist or a small artist, really is not relevant. The fact is that when
somebody’s work is played on the air and they are the performer,
they ought to be paid. There is no example in American history of
b}lllsiness that profits from the works of others without paying
them.

Mr. NADLER. Well, actually, there is, but it is before the Civil
War.

Mr. Israelite, within the compulsory music licensing system, one
goal is to mirror the free market and maximize fair market value.
How do you envision achieving that for all music creators? And can
we do it in a comprehensive fashion so that we don’t leave anyone
behind?

Mr. ISRAELITE. So about a quarter of our industry is regulated
by a compulsory license with a bad rate standard, Section 115. Our
first preference would be to get rid of the compulsory license. We
don’t think the government should have any business in setting
prices for songwriters. But the next best thing and the thing that
perhaps is more doable is to at least give us a rate standard of will-
ing seller-willing buyer. If that were the case, I can promise you
that on a $1.29 download, a songwriter would make more than 9.1
cents. So in the absence of being given a free market opportunity,
at least let the judges that set our rates try to approximate what
would happen in a free market.

cll\/Ir.? NADLER. What did you say that 1909 2 cents was worth
today?

Mr. ISRAELITE. With inflation it would be about 50 cents.

Mr. NADLER. But it is only 9 cents. Thank you.

Mr. ISRAELITE. It is 9.1.

Mr. NADLER. Okay. Thank you.

Mr. Knife, under current law there is a different rate setting
standard that is used to establish rates for cable and satellite than
for Internet radio. How has this impacted your members?

Mr. KNIFE. Well, clearly the biggest issue, the biggest way it has
affected them is that they pay considerably higher rates. The will-
ing buyer-willing seller standard has led to higher rates than the
801(b) standard has led to.

Mr. NADLER. So currently some of your competitors have an ad-
vantage over you, and creating parity would at least level that
playing field?

Mr. KNIFE. Absolutely, sir. Yes.

Mr. NADLER. And why should we do the 801(b) instead of the
willing seller-willing buyer?

Mr. KNIFE. I think there are a couple of reasons. Probably the
first and foremost is that the willing buyer-willing seller standard
is relatively new. In the short tenure of its application, it has re-
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sulted in some disastrous results that this esteemed House has
seen fit to intervene on. Whereas the 801(b) standard has been in
existence for a far longer period of time and hasn’t resulted in any
difficulty.

Mr. NADLER. I would quickly ask if Mr. Israelite and Mr.
Portnow agree with that statement about the impact of the willing
buyer-willing seller standard, quickly.

Mr. ISRAELITE. The people that use songs may find it offensive
to pay a fair market rate for them. But the fact that that would
be a newer standard is no argument why a songwriter doesn’t de-
serve a fair market rate.

Mr. NADLER. Okay. Thank you.

Back to Mr. Knife, given potentially thousands of rights that
must be cleared for a single song to come to production, in the free
and fair market system you all favor, how do we make this work?
In a free and fair market system, how do you deal with thousands
of rights for a particular song?

Mr. KNIFE. Right. Well, I think those issues were addressed a lit-
tle bit by Mr. Hoyt and Mr. Griffin. We have to balance the inter-
ests between an efficient marketplace, which might include the col-
lectivization of rights licensing, with fair royalty rates. So we have
to kind of balance those issues and make sure that we are control-
ling those monopolized interests.

Mr. NADLER. Thank you.

Mr. Griffin, my last question, obviously. You said that it is un-
necessarily difficult to pay your license, so we must work to create
a comprehensive registry system.

Mr. GRIFFIN. Yes.

Mr. NADLER. My first question is, do you mean going forward or
going backward? How much would such a system cost? How long
would it take to set up? Who would pay for it? And why?

Mr. GRIFFIN. Users should pay for it. It doesn’t cost anything be-
cause it is profitable. If you look at the Internet domain name——

M;" NADLER. It wouldn’t cost anything to set up this massive sys-
tem?

Mr. GrRIFFIN. Well, you already have a cost at the Copyright Of-
fice. My point is that if you make it a market-based system, you
invite the GoDaddy’s of the world in to help you fill and populate
that database, and they make money doing so. So if you build a
market-based system of registration, I believe you will have the
outreach

Mr. NADLER. So it pays for itself. How long would it take to set
that up do you think?

Mr. GRIFFIN. I think it could be done within a year.

Mr. NADLER. And are you talking about going forward only or
going back?

Mr. GRIFFIN. It needs to go forward and backwards, and that al-
lows anyone to register any claim related to——

Mr. NADLER. And you think that you could register every song
going back to the song of Miriam and the Bible quickly?

Mr. GRIFFIN. No problem with that. I think truly it should hap-
pen that we register our heritage——

Mr. NADLER. Let me just ask, does anybody else want to com-
ment on the practicality of that?
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Mr. HoYT. I would just say that I think you can probably do it
prospectively, but doing it back years I think would be extremely
difficult. I think you have to leave the current system in place.

Mr. NADLER. Mr. O’Neill?

Mr. O'NEILL. There is a Global Repertoire Database that was
contemplated to be built overseas that had cost estimates of be-
tween $30 million and $100 million, and it just fell apart after 3
years of service.

Mr. NADLER. Okay. Thank you very much. My time has expired.

Mr. CoBLE. I thank the gentleman.

Mr. Israelite, is the Collins-Jeffries bill a comprehensive solution
to your problem, or do you see it more as a first step?

Mr. ISRAELITE. It is a very important first step. So for the 50 per-
cent of our industry that is regulated by outdated consent decrees
from World War II, it would at least allow the Federal judge that
sets the prices for songwriters to consider evidence in the market-
place. That is not a solution, but it is an improvement.

On the mechanical side, while it doesn’t set us into a free mar-
ket, it at least lets the three judges that set the price for song-
writers for reproductions try to approximate what would happen in
a free market. So it is a very important first step.

Mr. CoBLE. And how does it affect over-the-air and digital broad-
casters?

Mr. IsRAELITE. Well, for digital broadcasters, the mechanical part
of it wouldn’t really affect them at all. And for the other part of
the bill that deals with performance, the truth of the matter is that
all it would do is allow the parties to make arguments to the Fed-
eral judge. So we think that it is not really a very significant bur-
den on any broadcaster to have to deal with the evidence of what
rates would be in a free market when arguing to the judge that
eventually is going to set the rates anyway.

Mr. CoBLE. I was going to discuss the split, but I think you all
pretty well responded to that with the Chairman’s comment.

Mr. Griffin, would you elaborate on the importance of fair market
value for all music performances? I think you all pretty well did
that close to unanimously in response to Chairman Goodlatte’s
question.

Mr. GRIFFIN. It was hard for me to hear the end of your point.

Mr. CoBLE. Elaborate on the importance of fair market value for
all music performances. And do you feel that royalty standards are
harmonized or need some massaging?

Mr. GRIFFIN. I do think that music should receive its fair market
value. There is no question about that. And I think it is essential
that in order to do so, we track music and its owners such that we
can identify them and those who participated in them so that we
can get them the money they deserve that the market provides.
Today that money often disappears on its way to the creator.

Mr. CoBLE. I thank you for that, sir.

Mr. Miller, I am going to put these three questions to you that
may or may not be applicable to today’s hearing.

Do you know bluegrass?

Do you know Tom T. Hall?

Can you play the fiddle? [Laughter.]
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Well, that is ironic. I do. I grew up in Kentucky playing the fid-
dle. I came to Nashville as a fiddle player. My first job in Nashville
was playing fiddle for Tom T. Hall. I lasted 3 days and he fired me.
[Laughter.]

Mr. CoBLE. So I take it that you do indeed know him. [Laughter.]

Mr. MILLER. Very well, sir. Thank you. [Laughter.]

Mr. CoBLE. I think the Chairman pretty well touched on the
other questions that I had.

Thank you for your response, Mr. Miller. I will tell you, I will
identify and divulge the identity of the person who asked that
those questions be presented to you.

Gentlemen, thank you again.

I now yield to—who is next in line?—Ms. Chu for 5 minutes.

Ms. CHU. Thank you so much.

As co-chair of the Congressional Creative Rights Caucus, I firmly
believe that all artists should be fairly compensated across all plat-
forms. That is why I am a co-sponsor of both the Songwriter Equity
Act and the RESPECT Act. To me, it is just not fair for songwriters
to be paid, on average, 8 cents for every 1,000 streams of their
songs on digital radio. It is not fair for legacy artists who own pre-
1972 sound recordings to be paid nothing for continuous streaming
of their songs when entire digital stations are dedicated to the
music of the ’40’s, ’50’s, and ’60’s. And let’s not forget that record-
ing artists are paid nothing for countless plays of their songs on
AM/FM radio.

Last week I hosted a Music Leaders Roundtable in my district
where I heard from local songwriters, composers and recording art-
ists about the challenges they face trying to make a living in to-
day’s music market. One of the most legendary songwriters there,
Lamont Dozier, told me about the challenges that he has having
to work at age 72 because he is paid very little for songs that he
has written that play on digital radio despite the fact that he has
written and produced over 54 number-one Motown hits and is also
a number-one Billboard recording artist.

So today’s hearing comes at a crucial time for music creators.
These royalty disparities are in need of attention and ultimately a
resolution so that we can continue to have a vibrant environment
that fosters creativity and growth.

So I would like to ask Mr. Israelite and Mr. Miller, because of
a statutory mandate, songwriters and publishers are forced to
grant a license to anyone who wants to use their musical work for
reproduction and distribution in exchange for paying a royalty set
by the government, and the rate was first set by Congress in the
early 1900’s at 2 cents per song. Today, in 2014, it remains pain-
fully low at 9.1 cents per song, and let’s not forget that this 9.1
cents is split by the songwriter and publisher.

Let’s assume the status quo prevails. What does the world look
like in 5 years for music publishers and songwriters? And how can
songwriters who are not also artists make a living off of the very
low rates that accompany streaming services?

Mr. ISRAELITE. Well, in 5 years, if I am fortunate enough to still
represent songwriters and publishers, what I fear is that I wouldn’t
have a Lee Miller sitting next to me, because he wouldn’t be able
to make a living as a songwriter. It is simply inexcusable that you
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can’t at least get a fair market rate for what the property value is
in a song when someone purchases a song.

So we are very thankful for your sponsorship of the Songwriter
Equity Act. It is a very important step toward getting to a place
where a songwriter can still make a living when successful.

Ms. Cuu. Mr. Miller?

Mr. MILLER. Well, the reality is that our Songwriter’s Association
looks at the numbers, that we have lost 80 to 90 percent of the
songwriters over the last 12 years. Five years is a long time, so I
don’t know. I fear what that would mean. Certainly, if we do have
status quo and we ease more into a streaming model, it seems as
catastrophic as we would assume that it is.

What is interesting is my wife told me this morning that late last
night my 11-year-old, Noah, asked what happens after today. Are
all of Daddy’s problems solved? Which caused my wife to call and
say I should understand more than I do, but answer that question,
what happens after today, does it get better. And to her I have to
say, I don’t know. It is a hard process, obviously a complicated
process. I am not the legal guy here. I look for words to rhyme with
“love” every day. Until yesterday, I had never used the word “omni-
bus,” okay? [Laughter.]

And that is the truth. But I will say this, I hope that you will
take all of the facts into consideration and understand an American
profession is in a lot of trouble. I mean, we are hurting.

Mr. ISRAELITE. I will give you a shocking statistic about the low
rates paid by one particular company, Pandora. I believe one of the
founders has been a witness before this body. Last year, that
founder cashed out more in his stock ownership than every song-
writer in the United States combined was paid from Pandora, and
that just speaks to how low the rates are because we don’t have
a right to negotiate the value of them in a free market.

Ms. CHU. And, Mr. Portnow, could you talk about the role of pro-
ducers and engineers in creating music? Why is it important that
we highlight their contributions as we review the licensing scheme?

Mr. PORTNOW. Sure, happy to. I know a little bit about producers
and engineers because when I was a young man in a band and
playing music, I had the experience of having a recording contract
and having a producer in the studio. And then I became one. I was
a record producer on staff for RCA Records for years.

The producer is more analogous to what we would call a director
in the film and television business. So he or she is the person that
puts it all together, everything from booking the studio to finding
the songs to creating the sound and the environment of those re-
cordings, and we wouldn’t have recordings without them. They are
not currently covered in the statute, and that is important because
they too need to be compensated fairly for the work that they do.

We are in negotiations from the Recording Academy with our
friends at Sound Exchange. We think we have some good beginning
solutions for that, and happy to talk about that further beyond the
hearing today.

Ms. CHu. Thank you.

I yield back.

Mr. CoBLE. The gentle lady’s time has expired.

The gentleman from Texas.
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I stand corrected. The gentleman from Pennsylvania, Mr.
Marino.

Mr. MARINO. Thank you, Chairman.

I normally don’t do this, but I have a brief statement that I want
to make before I ask a couple of questions.

Although there are a number of issues to work through in this
copyright review process, music licensing may be one of the most
complex sub-issues. I know firsthand because I have been meeting
with all the stakeholders involved in this in D.C., New York, Los
Angeles, and most importantly in my district. One thing is for cer-
tain, no one is happy.

Today, the current laws and consent decrees that stakeholders
must operate under to negotiate their copyright licenses and royal-
ties are simply not working. I have also found this to be an incred-
ibly divided group of stakeholders who all seem to show some oppo-
sition to find commonalities to work toward a solution, and it is
high time that we need to work harder to finding the middle
ground.

Omnibus pieces of legislation—and maybe you can use this as
some words in your lyrics, Mr. Miller—omnibus pieces of legislation
tend to omit all of us. You see, I put that little line in there toward
the end. [Laughter.]

Many of you have heard me say this, but when it comes to cre-
ating a solution, those of you in the private sector need to get more
involved in the discussion for a solution, because if you can’t come
up with anything, you are really not going to like what we legis-
late.

I would like to see all sides of the music licensing issue come to
the table to come up with something that works for all industries
involved, as well as for consumers, so that we don’t have to revisit
this time and time again, and I look forward to working with you.

And I will say this in the beginning. If any of you—many of you
have been coming to see me and talking about the issues, and if
you care to continue that, my door is always open.

Mr. Israelite, I have a question for you, please. You stated in
your testimony that your clients’ revenues are significantly below
what they would be in a free market. Can you elaborate on how
you came up with your figures and why you believe in getting rid
of Section 115 and moving to a free market would be the best solu-
tion?

Mr. ISRAELITE. Thank you for the question, and I completely ap-
preciate your opening comment, and I would point out that when
a songwriter has been underpaid for over 100 years, any solution
that involves fair market compensation is going to be opposed by
anyone who pays for music. So it is understandable why there are
such deep divisions.

The reason why we believe that a fair market standard would
lead to a significant increase in songwriter compensation is that if
you look at the 75 percent of our industry that is regulated, for the
50 percent that is the consent decree with performance right, we
know that the consent decrees lead to significantly lower rates than
what would happen in a free market. We had a recent window of
opportunity where there were free market negotiations for very
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similar radio services with Apple than happened with Pandora, and
the result was staggering.

On the mechanical side, the difference between a willing seller-
willing buyer standard and an 801(b) standard, the Copyright Roy-
alty Board has spoken to that issue in the past, and they have indi-
cated that there is a significant gap between the two standards. So
just by allowing us to have fair market rates in that 75 percent of
our industry, we know it would lead to higher rates.

And if you look at the 25 percent of our industry that is unregu-
lated, the rate structures are significantly higher.

So I think that there is no doubt that would happen, and it is
understandable that anyone who has been benefitting from this
government regulation by not paying songwriters fairly would fight
hard against any change that would lead to fair market compensa-
tion for songwriters.

Mr. MARINO. Mr. Knife, although some stakeholders are urging
we move to a free market system, I know others are very leery of
this. Can you explain why in this particular industry the free mar-
ket approach might be questionable?

Mr. KNIFE. Again, I think it has to do with the idea of some of
the principles that I announced. We are talking about a market-
place that needs transparency and efficiency. A free market system
would necessarily not be very efficient. When Mr. Israelite talks
about the synchronization license, he is not talking about licensing
synchronization rights on a wholesale basis of 30 million songs or
more at once. Synchronization licenses happen individually. A song
gets licensed into a movie or a television program, and it is a rath-
er slow and laborious process.

So we have to balance the ideas of making sure we have an effi-
cient marketplace that might include the collectivization of rights
licensing and making sure that that collectivization isn’t used as an
undue market power.

Mr. MARINO. I yield back the remainder of my time.

Mr. ISRAELITE. If I could quickly respond to that, because while
many synchronizations are done on an individual basis, that
premise is completely wrong. The largest music acquisition source
on earth is YouTube. YouTube needs a synchronization license. It
is completely licensed. It happened in a free marketplace. And the
rates, by the way, are significantly higher than other forms of com-
petitive services that are regulated by consent decrees and compul-
sory licenses.

Mr. CoBLE. The gentleman’s time has expired.

Mr. Hoyt, did you want to respond briefly?

Mr. HOYT. Yes, quickly. I would just say that our experience in
television is that when you do locally produced programming in
what we would consider a relatively free market, a competitive
market, those rates—we think we have a lot of evidence that those
rates are much lower than they are coming from ASCAP, BMI and
SESAC.

Mr. CoBLE. The gentleman’s time has expired.

The distinguished gentleman from Florida, Mr. Deutch, is recog-
nized.

Mr. DEUTCH. Thank you, Mr. Chairman.
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Mr. Knife, you just said that a free market system would not be
efficient. The system that we have now, it seems to me, is very effi-
cient. It is efficient at putting an awful lot of songwriters out of
work. That is the system that we have now.

And just before I get into my questions, Mr. Miller, I have a
question for you. We talk a lot about percentages; there are 90 per-
cent fewer songwriters. How many songwriters were there 10 years
ago, 20 years ago, versus today? How many Americans had to give
up their profession because of the system as it has evolved?

Mr. MILLER. We can only speak to Nashville, which is a very
tight community, so we have the luxury of kind of knowing every-
body to some degree. We certainly figure based on prior to consoli-
dation of major publishers. You can kind of quickly look at the pos-
sibility of 3,000 or 4,000 writers making a living doing this, down
to 300 or 400.

Mr. DEUTCH. Which I think is a really important point for us to
remember as we have this debate.

The hearing is really important, and the issues are complex, and
it is hard for us to figure out how to go forward without picking
winners and losers. But I was intrigued, Mr. Knife, by what you
said earlier. You said—and I think we would all agree—no one
would develop this system if we were starting from a blank slate.
That is absolutely right.

You also spoke about the need for a level playing field, which
again I think is what is really driving or what should be driving
this whole debate, this whole process that we are engaged in. So
if we start with that, what is a level playing field, I just would
point out a couple of things in the status quo that I think are un-
fair and don’t represent a level playing field.

Maintaining different performance rights standards for terres-
trial radio and digital and its digital competitors seems unfair both
to the innovative digital services and to the performers whose
music is no less valuable when played over the air. That strikes me
as not a level playing field.

In the same vein, holding that music recorded before 1972 should
be treated differently than more recent music is disrespectful to the
classic artists who have contributed so much to America’s musical
legacy. But most importantly, that makes no logical sense to defend
differentiating the two. That is not a level playing field.

And I would also agree with Mr. Israelite’s point that song-
writers are too often given the short straw in this. I am proud to
serve with Marsha Blackburn as co-chair of the Songwriters Cau-
cus, and I think the Songwriter Equity Act that would allow a rate
court to consider other royalty rates for establishing the digital rate
and adapting a fair rate standard, those are means, again, to lev-
eling the playing field. What we have now isn’t what we would
have started with, but if ultimately the goal is to level the playing
field, then let’s actually talk about how we do that.

Mr. Portnow, you ran through some of the unfair arguments that
have been used to defend the status quo on performance rights
versus terrestrial radio. For me the question isn’t do we make the
change, but can we really defend the system without making that
change.
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And again, Mr. Knife, I go to you. Is it fair to your members, who
are mandated to pay for the music that they play, that broad-
casters don’t pay for the music that they play?

Mr. KNIFE. I think it is probably not fair as a general principle,
but I would leave it to this body to determine who should be paying
royalties and who shouldn’t while we are leveling the playing field.
And, yes, we are asking for that kind of comprehensive review.

Mr. DEUTCH. Because it certainly seems like we are saying you,
new technology, you pay for both rights because you are just start-
ing out, but a service that does the same thing over terrestrial air
instead of the Internet, the status quo there is sacrosanct, so we
shouldn’t change it. That, I think, is my 