RESPONSIBLY AND PROFESSIONALLY
INVIGORATING DEVELOPMENT
(RAPID) ACT OF 2012

HEARING

BEFORE THE
SUBCOMMITTEE ON COURTS, COMMERCIAL
AND ADMINISTRATIVE LAW

OF THE

COMMITTEE ON THE JUDICIARY
HOUSE OF REPRESENTATIVES

ONE HUNDRED TWELFTH CONGRESS
SECOND SESSION

ON

H.R. 4377

APRIL 25, 2012

Serial No. 112-99

Printed for the use of the Committee on the Judiciary

&7

Available via the World Wide Web: http:/judiciary.house.gov

U.S. GOVERNMENT PRINTING OFFICE
73-964 PDF WASHINGTON : 2012

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON THE JUDICIARY
LAMAR SMITH, Texas, Chairman

F. JAMES SENSENBRENNER, JR.,
Wisconsin

HOWARD COBLE, North Carolina

ELTON GALLEGLY, California

BOB GOODLATTE, Virginia

DANIEL E. LUNGREN, California

STEVE CHABOT, Ohio

DARRELL E. ISSA, California

MIKE PENCE, Indiana

J. RANDY FORBES, Virginia

STEVE KING, Iowa

TRENT FRANKS, Arizona

LOUIE GOHMERT, Texas

JIM JORDAN, Ohio

TED POE, Texas

JASON CHAFFETZ, Utah

TIM GRIFFIN, Arkansas

TOM MARINO, Pennsylvania

TREY GOWDY, South Carolina

DENNIS ROSS, Florida

SANDY ADAMS, Florida

BEN QUAYLE, Arizona

MARK AMODEI, Nevada

JOHN CONYERS, JR., Michigan
HOWARD L. BERMAN, California
JERROLD NADLER, New York

ROBERT C. “BOBBY” SCOTT, Virginia

MELVIN L. WATT, North Carolina

ZOE LOFGREN, California

SHEILA JACKSON LEE, Texas

MAXINE WATERS, California

STEVE COHEN, Tennessee

HENRY C. “HANK” JOHNSON, JRr.,
Georgia

PEDRO R. PIERLUISI, Puerto Rico

MIKE QUIGLEY, Illinois

JUDY CHU, California

TED DEUTCH, Florida

LINDA T. SANCHEZ, California

JARED POLIS, Colorado

RICHARD HERTLING, Staff Director and Chief Counsel
PERRY APELBAUM, Minority Staff Director and Chief Counsel

SUBCOMMITTEE ON COURTS, COMMERCIAL AND ADMINISTRATIVE LAW

HOWARD COBLE, North Carolina, Chairman
TREY GOWDY, South Carolina, Vice-Chairman

ELTON GALLEGLY, California
TRENT FRANKS, Arizona
DENNIS ROSS, Florida

BEN QUAYLE, Arizona

STEVE COHEN, Tennessee

HENRY C. “HANK” JOHNSON, JR.,
Georgia

MELVIN L. WATT, North Carolina

JARED POLIS, Colorado

DANIEL FLORES, Chief Counsel
JAMES PARK, Minority Counsel

1)



CONTENTS

APRIL 25, 2012

Page
THE BILL

H.R. 4377, the “Responsibly And Professionally Invigorating Development
(RAPID) Act 0f 20127 ..ottt ettt ettt ettt st e b e eseannnas 4

OPENING STATEMENTS

The Honorable Dennis Ross, a Representative in Congress from the State

of Florida, and acting Chairman, Subcommittee on Courts, Commercial

and Administrative Law ......cc.cooiiiiiiiiiiii e 1
The Honorable Steve Cohen, a Representative in Congress from the State

of Tennessee, and Ranking Member, Subcommittee on Courts, Commercial

and Administrative Law ......coccooiiiiiiiiiii e 37

WITNESSES

William L. Kovacs, Senior Vice President, Environment, Technology and Reg-
ulatory Affairs, U.S. Chamber of Commerce

Oral Testimony ........ 38

Prepared Statement . 41
Gus Bauman, Esq., Beve .C.

Oral TESTIMONY  ...oeiiiiiiiiiiieeeiiteeeiiee ettt e ete e et e e esteeeesabeesssbaee s ssaeesnsaeesssseeennseens 61

Prepared Statement .........ccccceeeeiiiiieiiiieeeeeeee e 63
Thomas Margro, CEO, Transportation Corridor Agencies

Oral TESTIMONY ...oeiiiiiiiiiiieeeiiteeeiiee et ee et e et e e esteeeesebeeesnstee s sraeesnsaesssssessnnseens 67

Prepared Statement .........cccccveeeeciiieeiiiieeeeeeree e e e e e 69
Dinah Bear, Esq., former General Counsel, Council on Environmental Quality

Oral Testimony ........ 77

Prepared Statement .... 79

LETTERS, STATEMENTS, ETC., SUBMITTED FOR THE HEARING

Material submitted by the Honorable Steve Cohen, a Representative in Con-

gress from the State of Tennessee, and Ranking Member, Subcommittee

on Courts, Commercial and Administrative Law .........ccccccceeeveviiiiieeeeeniiinnennns 96

APPENDIX
MATERIAL SUBMITTED FOR THE HEARING RECORD

Prepared Statement of the Honorable Steve Cohen, a Representative in Con-

gress from the State of Tennessee, and Ranking Member, Subcommittee

on Courts, Commercial and Administrative Law .........ccccccceeeveiiiiiieeeeeniiinnennns 103
Prepared Statement of the Honorable John Conyers, Jr., a Representative

in Congress from the State of Michigan, and Ranking Member, Committee

ON the JUAICIATY  ..oiveoiiiiiiiiie ettt et e et e e ste e s aeeeseveeesnsaeeensnens 104
Attachment to the Prepared Statement of Thomas Margro, CEO, Transpor-

tation Corridor AGENCIES .......ccceecierieriiieniieeiienieeeieeeiteeteesiteebeesitesbeesareeseansnas 106
Letter from Organizations Opposed to the Legislation .........ccccooevviiviiiienciennns 179

Response to Post-Hearing Questions from William L. Kovacs, Senior Vice
President, Environment, Technology and Regulatory Affairs, U.S. Chamber
Of COMIMETCE  ..eiuiiiiiiiiiiiieete ettt ettt sttt et e saee e 182



v

Page
Post-Hearing Questions submitted to Gus Bauman, Esq., Beveridge & Dia-
mond, P.C., and Related E-mail Correspondence ...........ccccceceeevveieiieenieenenennee. 185
Response to Post-Hearing Questions from Dinah Bear, Esq., former General
Counsel, Council on Environmental Quality ..........cccccocceeviiiieccieeiirieeecieeennen. 187

Response to Post-Hearing Questions from Thomas Margro, CEO, Transpor-
tation Corridor AZENCIES ........cccceeecvieeriiiieeeiiieeeiieeeeiteeesreeesssreeessseessseessssseesssnns 197



RESPONSIBLY AND PROFESSIONALLY INVIG-
ORATING DEVELOPMENT (RAPID) ACT OF
2012

WEDNESDAY, APRIL 25, 2012

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS,
COMMERCIAL AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 12:10 p.m., in room
2141, Rayburn House Office Building, the Honorable Dennis A.
Ross (acting Chairman of the Subcommittee) presiding.

Present: Representatives Ross, Cohen, and Polis.

Staff Present: (Majority) Daniel Flores, Subcommittee Chief
Counsel; John Hilton, Counsel; Travis Norton, Counsel; Omar
Raschid, Professional Staff Member; Ashley Lewis, Clerk; (Minor-
ity) James Park, Subcommittee Chief Counsel; Susan Jensen-
Lachmann, Counsel; and Rosalind Jackson, Professional Staff
Member.

Mr. Ross. Good afternoon. I now call the Subcommittee on
Courts, Commercial and Administrative Law to order. Just to give
you a quick preface, I am going to go into my opening statement
and introduce the panel. We are still waiting for one more Member.
So I appreciate your indulgence and respect your schedules as well.
Hopefully we will be ready for your testimony very shortly.

With that, I will begin with my opening statement. Our economic
recovery has been weak, to say the least. The unemployment rate
hasn’t been below 8 percent since January 2009, despite the Presi-
dent’s assurance that it wouldn’t rise above 8 percent if Congress
would pass the $787 billion spending package. More than just los-
ing a paycheck, millions of Americans have lost the dignity that
comes from earning a living and supporting a family. No govern-
ment benefit can compensate a person for that. Americans are
ready to go to work.

More than any other question, what I consistently hear from my
constituency is, “Where are the jobs?” The jobs are here, as our wit-
nesses today will explain. A study of proposed projects in just one
sector of the economy—the energy sector—found that if a modest
number of these projects were allowed to go forward and break
ground, the direct and indirect economic benefits would be tremen-
dous: literally, hundreds of thousands of jobs and billions of dollars
annually.
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Another of our witnesses describes the transportation project in
Orange County, California, that has been under review for 15
years. If approved, it would create 13,600 jobs in Orange County
and another 3,800 statewide. Imagine, waiting 15 years to build a
16-mile highway in one of the most congested traffic areas of the
country. And that road is still not built. If the workers are here
and the jobs are here, then what is keeping the American workers
idle? An outdated, burdensome Federal permitting process that has
become more focused on analysis and process for its own sake than
on making decisions in a reasonable period of time.

The National Environmental Policy Act of 1969 serves important
goals which should be preserved. Federal agencies ought to know
how their actions affect the environment and this decision-making
process should be transparent to the public. But today’s opaque,
unpredictable, nearly interminable environmental review process
does not even remotely resemble the commonsense one envisioned
by the authors of NEPA. As often happens with government, over
the years the machinery has slowed as more and more steps have
been added to the process, ad infinitum analysis with environ-
mental reviews not uncommonly taking up to a decade or more to
complete; the records of decision thousands of pages long, incom-
prehensible to anyone but a specialist; agencies working at cross-
purposes rather than cooperatively; permit applications suddenly
denied by an agency that had participated seemingly in good faith
in the environmental review; lawsuits brought years later by “not
in my backyard” activist organizations that have been eagerly wait-
ing for an opportunity where an agency forgets to cross a T or dot
an L

This paralysis costs job creators millions of dollars in fees to hire
consultants and lawyers. But the real losers are the American
workers who could be putting food on the table while contributing
to the country’s economic progress.

It his most recent State of the Union speech President Obama
said, “We don’t have to choose between our environment and our
economy.” I agree wholeheartedly. Far too often Americans are
given a false hope between all of one thing or of another, with
nothing in between. The key is balance. By striking the right bal-
ance between conservation and development we can preserve the
environment for future generations and ensure that those genera-
tions are also able to enjoy the quality of life that we all too often
seem to take for granted.

My bill, the RAPID Act of 2012, aims to restore the balance be-
tween thorough analysis and timely decision-making in the Federal
permitting process. It does not put a thumb on the scale or try to
force agencies to approve more or fewer permit applications. It sim-
ply says: Make a decision, approve or deny the project. But either
way, follow a rational basis and make a decision in a reasonable,
predictable period of time.

Job creators and workers alike deserve to know that a decision
will be made by a date certain. When a project appears to be stuck
in limbo, investors walk and jobs are lost. The RAPID Act does not
bring many or even any really new ideas to the table. It simply
makes the Federal environmental review and permitting process
work like we all know it should.
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The RAPID Act is modeled on existing NEPA regulations and
guidance, including guidance from this Administration issued to
agency heads just last month, as well as recommendations for the
President’s own Jobs Council and the permit streamlining section
of the transportation bill adopted by Congress in the 109th Con-
gress. The Federal Highway Administration has found that this
legislation cut the time for conducting environmental reviews on
transportation projects nearly in half.

Americans are ready to go back to work. The RAPID Act will
give job creators the confidence to take projects off the drawing
board and onto the work site.

In closing, I want to thank my cosponsors, Chairman Smith, Mr.
Coble, and Mr. Peterson for their support. Thank you especially to
Mr. Coble for calling this hearing and giving me the opportunity
to chair it. And thanks to our witnesses for attending and sharing
their experience with us.

I now reserve the balance of my time. With that, I would like to
take a moment and introduce our panel of witnesses.

And also for the record I would note that when Mr. Cohen ar-
rives, I will give him 5 minutes for his opening statement as well.

[The bill, H.R. 4377, follows:]
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To provide for improved coordination of ageney actions in the preparation

and adoption of environmental documents for permitting determinations,
and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

APRIL 18, 2012

Mr. Ross of Florida (for himself, Mr. SMITH of Texas, Mr. COBLE, and Mr.

To
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PETERSON) introduced the following bill; which was referred to the Com-
mittee on the Judiciary, and in addition to the Committee on Natural Re-
sources, for a period to be subsequently determined by the Speaker, in
each case for consideration of such provisions as fall within the jurisdic-
tion of the eormmittee concerned

A BILL

provide for improved coordination of agency actions n
the preparation and adoption of environmental docu-
ments for permitting determinations, and for other pur-
poses.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Responsibly And Pro-
fessionally Invigorating Development Act of 20127 or as

3 g g 1

the “RAPID Aect”.
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SEC. 2. COORDINATION OF AGENCY ADMINISTRATIVE OP-

ERATIONS FOR EFFICIENT DECISIONMAKING.

(a) IN GENERAL.—art I of chapter 5 of title 5,

United States Code, is amended by inserting after sub-
chapter II the following:

“SUBCHAPTER HA—INTERAGENCY
COORDINATION REGARDING PERMITTING

“560. Coordination of agency administrative operations for efficient deeision-
making.

“§ 560. Coordination of agency administrative oper-
ations for efficient decisionmaking

“(a) CONGRESSIONAL DECLARATION 0F PURPOSE.

The purpose of this subchapter is to establish a framework
and procedures to streamline, increase the efficiency of,
and enhance coordination of agency administration of the
regulatory review, environmental decisionmaking, and per-
mitting process for projects undertaken, reviewed, or fund-
ed by Federal agencies. This subchapter will ensure that
agencies administer the regulatory process in a manner
that is efficient so that citizens are not burdened with reg-
ulatory excuses and time delays.
“(b) DEFINITIONS.—For purposes of this sub-
chapter, the term—
“(1) ‘agency’ means any agency, department, or
other unit of Federal, State, local, or Indian tribal

governient;

«HR 4377 IH
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“(2) ‘category of projects’ means 2 or more
projects related by project type, potential environ-
mental impacts, geographic location, or another
similar project feature or characteristic;

“(3) ‘environmental assessment’ means a con-
cise public document for which a Federal agency is
responsible that serves to—

“(A) briefly provide sufficient evidence and
analysis for determining whether to prepare an
environmental impact statement or a finding of
no significant impact;

“(B) aid an ageney’'s compliance with
NEPA when no environmental impact state-
ment is necessary; and

“(C) facilitate preparation of an environ-
mental impact statement when one 18 necessary;
“(4) ‘environmental impact statement’ means

the detailed statement of significant environmental
impacts required to be prepared under NEPA;

“(b) ‘environmental review’ means the Federal
agency procedures for preparing an environmental
impact statement, environmental assessment, cat-
egorical exclusion, or other document under NEDA;

“(6) ‘environmental decisionmaking process’

means the Federal agency procedures for under-

«HR 4377 TH
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taking and completion of any environmental permit,
decision, approval, review, or study under any Fed-
eral law other than NEPA for a prgject subject to
an environmental review;

“(7) ‘environmental document’ means an envi-
ronmental assessment or environmental impact
statement;

“(8) “finding of no significant impact’ means a
document by a Federal agency briefly presenting the
reasons why a project, not otherwise subject to a
categorical exclusion, will not have a significant ef-
feet on the human environment and for which an en-
vironmental impact statemeunt therefore will not be
prepared;

“(9) ‘lead agency’ wmeans the Federal agency
preparing or responsible for preparing the environ-
mental document;

“(10) ‘NEPA’ means the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et seq.);

“(11) ‘praject’ means major Federal actions
that are construction activities undertaken with Fed-
eral funds or that require approval by a permit or
regulatory decision issued by a Federal agency;

“(12) ‘project sponsor’ means the agency or

other entity, including any private or public-private

«HR 4377 TH
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5
entity, that seeks approval for a project or is other-
wise responsible for undertaking a project; and

“(13) ‘record of decision’ means a document
prepared by a lead agency under NEPA following an
environmental impact statement that states the lead
agency's decision, identifies the alternatives consid-
ered by the agency in reaching its decision and
states whether all practicable means to avoid or min-
imize environmental harm from the alternative se-
lected have been adopted, and if not. why they were
not adopted.

“(¢) ROLE OF PROJECT SPONSOR.—

“(1) PREPARATION OF ENVIRONMENTAL DOCU-
MENTS.—Upon the request of any project sponsor to
the lead agency, the project sponsor shall be author-
1zed to prepare any document for purposcs of an en-
vironmental review required in support of any
project or approval by the lead agency if the lead
agency furnishes oversight in such preparation and
independently evaluates such document and the doc-
ument is approved and adopted by the lead agency
prior to taking any action or making any approval
based on such document.

“(2) AUTIORITY TO ACCEPT CONTRIBUTIONS

OF FUNDS.—A lead agency is authorized to accept

«HR 4377 IH
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6
voluntary contributions of funds from a project
sponsor, which the lead agency shall use solely to
undertake an environmental review or make a deci-
sion under an environmental law for a project for
which a Federal agency is undertaking an environ-
mental review.

“(d) ADOPTION AND USE OF DOCUMENTS.

“(1) DOCUMENTS PREPARED UNDER NEPA,—

“(A) Not more than 1 environmental im-
pact statement and 1 environmental assessment
shall be prepared under NEPA for a project,
and, ecxcept as otherwise provided by law, the
lead agency shall prepare the environmental imn-
pact statement or cnvironmental assessment.
After the lead agency issues a record of deci-
sion, no Federal ageney responsible for making
any approval for that project may rely on a doc-
ument other than the environmental document
prepared by the lead agency.

“(B) Lead agencies shall adopt, use, or
rely upon secondary and cumulative impact
analyses included in any environmental docu-
ment prepared under NEIPA for projects in the
same geographic area where the secondary and

cumulative impact analyses provide information

«HR 4377 IH
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7
and data that pertains to the NEPA decision
for the project under review.

“(2)  STATII  ENVIRONMENTAL  DOCUMENTS;

SUPPLEMENTAL DOCUMENTS,—

“(A) Upon the request of a project spon-
sor, a lead agency shall adopt a document that
has been prepared for a project under State
laws and procedures as the environmental im-
pact statement or environmental assessment for
the project, provided that the State laws and
procedures under which the document was pre-
pared provide environmental protection and op-
portunities for public involvement that are sub-
stantially equivalent to NEPA.

“(B) An environmental document adopted
under subparagraph (A) 18 deemed to satisfy
the lead agency’s obligation under NEPA to
prepare an environmental impact statement or
environmental assessment.

“(C) In the case of a document described
in subparagraph (A), during the period after
preparation of the document but before its
adoption by the lead agency, the lead agency
shall prepare and publish a supplement to that

document if the lead agency determines that—

«HR 4377 IH
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“(i) a significant change has been
made to the project that is relevant for
purposes of environmental review of the
project; or

“(i1) there have been significant

changes in circumstances or availability of

imformation relevant to the environmental
review for the project.

“(D) If the agency prepares and publishes
a supplemental document under subparagraph
(C), the lead agency may solicit comments from
agencies and the public on the supplemental
document for a period of not more than 30
days beginning on the date of the publication of
the supplement.

“(E) Alead ageney shall issue its record of
decision or finding of no significant impact, as
appropriate, hased upon the document adopted
under subparagraph (A), and any supplements
thereto.

“(3) CONTEMPORANEOUS PROJECTS.—If the
lead agency determines that there is a reasonable
likelihood that the project will have similar environ-
mental impacts as a similar project in geographical

proximity to the project, and that similar project

<HR 4377 IH
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was subject to environmental review or similar State
procedures within the 5 year period immediately pre-
ceding the date that the lead agency makes that de-
termination, the lead agency may adopt the environ-
mental document that resulted from that environ-
mental review or similar State procedure. The lead
agency may adopt such an environmental document,
if it is prepared under State laws and procedures
only upon making a favorable determination on such
environmental document pursuant to paragraph
(2)(A).

“(¢) PARTICIPATING AGENCIES.—

“(1) IN GENERAL.—The lead agency shall be
responsible for inviting and designating participating
agencies in accordance with this subsection. The
lead agency shall provide the invitation or notice of
the designation in writing.

“(2) FEDERAL PARTICIPATING AGENCIRS.

Any
Federal agency that is required to adopt the envi-
roninental document of the lead agency for a project
shall be designated as a participating agency and
shall collaborate on the preparation of the environ-
mental document, unless the ederal agency informs

the lead agency, in writing, by a time specified by

<HR 4377 TH
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the lead agency in the designation of the Federal

agency that the Federal agency

“(A) has no jurisdietion or authority with
respect to the project;

“(B) has no expertise or information rel-
evant to the project; and

“(C) does not intend to submit comments
on the project.

“(3) INVITATION.—The lead agency shall iden-
tify, as early as practicable in the environmental re-
view for a project, any agencies other than an agen-
¢y desaribed in paragraph (2) that may have an in-
terest in the project, including, where appropriate,
Governors of affeceted States, and shall invite such
identified agencies and Governors to become partici-
pating ageneics in the environmental review for the
project. The invitation shall set a deadline of 30
days for responses to be submitted, which may only
be extended by the lead ageney for good cause
shown. Any agency that fails to respond prior to the
deadline shall be deemed to have declined the invita-
tion.

“(4) EFFECT OF DECLINING PARTICIPATING

AGENCY INVITATION.—

*HR 4377 TH
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“(A) Any agency that declines a designa-
tion or invitation by the lead agency to be a
participating agency shall be precluded from
submitting comments on or taking any meas-
ures to oppose—

“(1) the project;
“(1) any document prepared under

NEDPA for that project; and

related to that project.

“(B) A lead agency shall disregard and
shall not respond to or include i any document
prepared under NEPA, any comment submitted
by an ageney that has declined an invitation or
designation by the lead agency to be a partici-
pating agency.

“(b) EFFECT OF DESIGNATION.—Designation
as a participating agency under this subsection does

not imply that the participating agency

“(A) supports a proposed project; or

“(B) has any jurisdiction over, or special
expertise with respect to evaluation of, the
project.
“(6) COOPERATING AGENCY.—A participating

agency may also be designated by a lead agency as

<HR 4377 TH
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a ‘cooperating agency’ under the regulations con-
tained in part 1500 of title 40, Code of Federal Reg-
ulations, as n effect on January 1, 2011. Designa-
tion as a cooperating agency shall have no effect on
designation as participating agency. No agency that
is not a participating agency may be designated as
a cooperating agency.

“(7) CONCURRENT REVIEWS.—Ilach Ifederal
agency shall—

“(A) carry out obligations of the IFederal
agency under other applicable law concurrently
and In conjunction with the review required
under NEPA; and

“(B) in accordance with the rules made by
the Couneil on Environmental Quality pursuant
to subsection (n)(1), make and carry out such
rules, policies, and procedures as may be rea-
sonably necessary to enable the agency to en-
sure completion of the environmental review
and environmental decisionmaking process in a
timely, coordinated, and environmentally re-
sponsible manner.

“(8) CoMMENTS.—Iach participating agency
shall limit its comments on a project to areas that

are within the authority and expertise of such par-

<HR 4377 IH
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ticipating agency. Each participating agency shall
identify in such comments the statutory authority of
the participating agency pertaining to the subject
matter of its comments. The lead agency shall not
act upon, respond to or include in any document
prepared under NEPA, any comment submitted by
a participating agency that concerns matters that
are outside of the authority and expertise of the
commenting participating agency.

“(f) PROJECT INITIATION REQUEST.—

“(1) NOTICE.—A project sponsor shall provide

the Federal agency responsible for undertaking a
project with notice of the initiation of the project by
providing a description of the proposed project, the
general location of the proposed project, and a state-
ment of any Federal approvals anticipated to be nee-
essary for the proposed project, for the purpose of
informing the Federal agency that the environmental
review should be initiated.

“(2) LEAD AGENCY INITIATION.—The agency
receiving a project initiation notice under paragraph
(1) shall promptly identify the lead agency for the
project, and the lead agency shall initiate the envi-
ronmental review within a period of 45 days after

receiving the notice required by paragraph (1) by in-

«HR 4377 IH
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viting or designating agencies to become partici-
pating agencies, or, where the lead agency deter-
mines that no participating agencies are required for
the project, by taking such other actions that are
reasonable and necessary to initiate the environ-
mental review.

“(g) ALTERNATIVES ANALYSIS.—

“(1) PARTICIPATION.—As early as practicable
during the environmental review, but no later than
during scoping for a project requiring the prepara-
tion of an environmental impact statement, the lead
ageney shall provide an opportunity for involvement
by cooperating agencies i determining the range of
altcrnatives to be considered for a project.

“(2) RANGE OF ALTERNATIVES.—Following
participation under paragraph (1), the lead agency
shall determine the range of alternatives for consid-
eration in any document which the lead agency is re-
sponsible for preparing for the project, subject to the
following limitations:

“(A) NO REQUIREMENT TO EVALUATE

CERTAIN ALTERNATIVES—No Federal agency
shall be required to evaluate any alternative
that was identified but not carried forward for

detailled evaluation In an environmental docu-

<HR 4377 IH
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ment or evaluated and not selected in any envi-
ronmental document prepared under NEPA for
the same project.

“(B) ONLY FEASIBLE ALTERNATIVES
EVALUATED.—Where a project 13 being con-
structed, managed, funded, or undertaken by a
project sponsor that is not a Federal agency,
cooperating agencies shall only be required to
evaluate alternatives that the project spounsor
could feasibly undertake, including alternatives
that can actually be undertaken by the project
sponsor, and arc technically and ceconomically
feasible.

“(3) METHODOLOGIES.—

“(A) In GENERAL.—The lead agency shall
determine, in collaboration with eooperating
agencies at appropriate times during the envi-
ronmental review, the methodologies to be used
and the level of detail required in the analysis
of each alternative for a project. The lead agen-
¢y shall include in the environmental document
a description of the methodologies used and
how the methodologies were selected.

“(B) NO EVALUATION OF INAPPROPRIATE

ALTERNATIVES.—When a lead agency deter-

«HR 4377 TH
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mines that an alternative does not meet the

purpose and need for a project, that alternative

is not required to be evaluated in detail in an
environmental document.

“(4) PREFERRED ALTERNATIVE.—At the dis-
cretion of the lead agency, the preferred alternative
for a project, after being identified, may be devel-
oped to a higher level of detail than other alter-
natives in order to facilitate the development of miti-
gation measures or concurrent compliance with other
applicable laws if the lead agency determines that
the development of such higher level of detail will
not prevent the lead agency from making an impar-
tial decision as to whether to aceept another alter-
native which is being considered i the environ-
mental review.

“(5) EMPLOYMENT ANALYSIS.—The evaluation
of each alternative in an environmental impact state-
ment or an environmental assessment shall identify
the potential effects of the alternative on employ-
ment, including potential short-term and long-term
employment increases and reductions and shifts in
employment.

“(h) COORDINATION AND SCHEDULING.—

(1) COORDINATION PLAN,—

«HR 4377 IH
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“(A) IN G¢ENERAL.—The lead agency shall

establish and implement a plan for coordinating

public and ageney participation in and comment

on the environmental review for a project or

category of prgjects to facilitate the expeditious

resolution of the environmental review.

«HR 4377 IH

“(B) SCIIEDULE.—

“(i) INn GENERAL.—The lead agency
shall establish as part of the coordination
plan for a project, after consultation with
each participating agency and, where appli-
cable, the projeet sponsor, a schedule for
completion of the environmental review.
The schedule shall include deadlines, con-
sistent with subsection (1), for decisions
under any other Federal laws (including
the issuance or denial of a permit or li-
cense) relating to the project that is cov-
ered by the schiedule.

“(il)  FACTORY FOR  CONSIDER-
ATION.—In establishing the schedule, the
lead ageney shall consider factors such

as—
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“(I) the responsibilities of par-
ticipating agencies under applicable
laws;

“(II) resources available to the
participating agencies;

“(III) overall size and complexity
of the project;

“(IV) overall schedule for and
cost of the project;

“(V) the sensitivity of the natural
and historic resources that could be
affceted by the projeet; and

“(VI) the extent to which similar
projeets in geographic proximity were
recently subject to environmental re-
view or similar State procedures.

i) Cox ANCE W sC -
“ COMPLIANCE WITH THE SCHED

“(1) All participating agencies
shall comply with the time periods es-
tablished in the schedule or with any
modified time periods, where the lead
agency modifies the schedule pursuant

to subparagraph (D).
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“(II) The lead agency shall dis-
regard and shall not respond to or in-
clude in any document prepared under
NEPA, any comment or information
submitted or any finding made by a
participating agency that is outside of
the time period established in the
sehedule or modification pursuant to
subparagraph (D) for that agency’s
comment, submission or finding.

“(III) If a participating agency
fails to objeet in writing to a lcad
agency decision, finding or request for
concnrrence within the time period es-
tablished under law or by the lead
ageney, the ageney shall be deemed to
have concurred in the decision, finding

or request.

“(C) CONSISTENCY WITH OTHER TIME PE-

RIODS.—A schedule under subparagraph (B)

shall be consistent with any other relevant time

periods established under Federal law.

may

*HR 4377 TH
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“(i) lengthen a schedule established
under subparagraph (B) for good cause;
and
“(i1) shorten a schedule only with the
concurrence of the cooperating agencies.

“(E) DISSEMINATION.—A copy of a sched-

ule under subparagraph (B), and of any modi-

fications to the schedule, shall be—

‘(1) provided within 15 days of com-
pletion or modification of such schedule to
all participating agencies and to the
project sponsor; and

“(i1) made avallable to the public.

“(F) ROLES AND RESPONSIBILITY OF

LEAD AGENCY.—With respect to the environ-

mental review for any praojeet, the lead agency

shall have authority and responsibility to take

such actions as are necessary and proper, with-

in the authority of the lead agency, to facilitate

the expeditious resolution of the environmental

review for the project.

“(1) DRADLINIS.

The following deadlines shall

23 apply to any project subject to review under NEPA and

24 any decision under any Federal law relating to such

*HR 4377 TH
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project (including the issuance or denial of a permit or

license or any required finding):

“(1) ENVIRONMIINTAL REVIEW DEADLINES,

The lead agency shall complete the environmental

review within the following deadlines:

“(A) ENVIRONMENTAL IMPACT STATE-

MENT PROJECTS.—For projects requiring prep-

aration of an environmental impact statement

«HR 4377 IH

“(i) the lead agency shall issue a
record of decision within 2 years after the
earlier of the date the lead agency receives
the project mnitiation request or a Notice of
Inteut to Prepare an Environmental Im-
pact Statement is published in the Federal
Register; and

“(11) I cirecumstances where the lead
agency has prepared an environmental as-
sessment and determined that an environ-
mental impact statement will be required,
the lead agency shall issue a record of de-
cision within 2 years after the date of pub-
lication of the Notice of Intent to Prepare
an Environmental Impact Statement in the

Federal Register.
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“(B) ENVIRONMENTAL ASNESSMENT

PROJECTS.—For projects requiring preparation
of an environmental assessment, the lead agen-
¢y shall issue a finding of no significant impact
or publish a Notice of Intent to Prepare an En-
vironmental Impaet Statement in the Federal
Register within 1 year after the earlier of the
date the lead agency receives the project niti-
ation request, makes a decision to prepare an
environmental assessment, or sends out partici-
pating agency invitations.
“(2) EXTENSIONS.—

“(A) RRQUIREMENTS.—The environmental
review deadlines may be extended only if—

“(1) a different deadline is established
by agreement of the lead agency, the
project sponsor; and all participating agen-
cies; or

“(i1) the deadline is extended by the
lead agency for good cause.

“(B) LivaTATION.—The environmental re-
view shall not be extended by more than 1 year
for a project requiring preparation of an envi-

ronmental impact statement or by more than

«HR 4377 TH
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180 days for a praject requiring preparation of

an environmental assessment.

“(3) ENVIRONMENTAL REVIEW COMMENTS.

“(A) COMMENTS ON DRAFT ENVIRON-
MENTAL IMPACT STATEMENT.—For comments
by agencies and the public on a draft environ-
mental impact statement, the lead agency shall
establish a comment period of not more than 60
days after publication in the Federal Register
of notice of the date of public availability of
such document, unless—

“(@1) a different deadline is established
by agreement of the lead agency, the
project sponsor, and all participating agen-
¢les; or

“(i1) the deadline is extended by the

lead agency for good cause.

“(B) OrHER COMMENTS.—For all other
comment periods for agency or publie comments
in the environmental review process, the lead
agency shall establish a comment period of no
more than 30 days from availability of the ma-
terials on which comment is requested, unless—

‘(1) a different deadline is established

by agreement of the lead agency, the

«HR 4377 TH
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project sponsor, and all participating agen-
cies; or
“(i1) the deadline is extended by the
lead agency for good cause.

“(4) DEADLINES FOR DECISIONS TUNDER
OTHER LAWS.—Notwithstanding any other provision
of law, in any ease in which a decision under any
other I'ederal law relating to the undertaking of a
project being reviewed under NEPA (including the
issuance or denial of a permit or license) 18 required
to be made, the following deadlines shall apply:

“(A) DECISIONS PRIOR TO RECORD OF DE-

CISION OR FINDING OF NO SIGNIFICANT IM-

PACT.—If a Federal ageney is required to ap-

prove, or make a determination or finding re-

garding, a project prior to the reeord of deci-
ston or finding of no significant impact, such

Federal agency shall make such determination,

finding, or approval not later than 90 days

after the lead agency publishes a notice of the
availability of the final environmental impact
statement or issuance of other final environ-
mental documents, or no later than such other
date that is otherwise reguired by law, which-

ever event occurs first.

sHR 4377 TH
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“(B) OTIIER DECISIONS.—With regard to
any determination, approval, or finding of a
Federal agency that is not subject to subpara-
graph (A), each Federal agency shall make any
required determination or finding or otherwise
approve or disapprove the project not later than
180 days after the lead agency issues the record
of decision or finding of no significant impact,
unless a different deadhne is established by
agreement of the Federal ageney, lead agency,
and the project sponsor, where applhcable, or
the deadline 1s extended by the Federal agency
for good cause, provided that such extension
shall not extend beyond a period that is 1 year
after the lead agency issues the record of deci-
sion or finding of no significant impact.

“(C) FAILCRE TO ACT.—In the event that
any Federal agency fails to approve or dis-
approve the project, or make a required finding
or determination, within the applicable deadline
described in subparagraphs (A) and (B), the
project shall be deemed approved by such agen-
¢y and such agency shall issue any required
permit or make any required finding or deter-

mination authorizing the project to proceed

«HR 4377 TH
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within 30 days of the applicable deadline de-

seribed in subparagraph (A) and (B).

“(D) FINAL AGENCY ACTION.—Any ap-

proval, determination, finding, or issuance of a

pernmit under subparagraph (C), is deemed to

be final agency action, and may not be reversed

by any agency. In any action under chapter 7

seeking review of such a final ageney action, the

court may not set aside such agency action by
reason of that agency action having occurred
under this paragraph.

“(3) IssUE IDENTIFICATION AND RESOLUTION.—

“(1) COOPERATION.—The lead agency and the
participating agencics shall work cooperatively in ac-
cordance with this section to identify and resolve
issucs that could delay completion of the environ-
mental review or could result in denial of any ap-
provals required for the project under applicable
laws.

“(2) LEAD AGENCY RESPONSIBILITIES.—The
lead agency shall make information available to the
participating agencies as early as practicable in the
environmental review regarding the environmental,
historic, and socioeconomic resources located within

the project area and the general locations of the al-

«HR 4377 IH



W N

OO 00 N Y i s

11

13
14
15
16
17
18
19
20
21
22
23
24
25

30

27
ternatives under consideration. Such information
may be based on existing data sources, including ge-
ographic information systems mapping.
“(3) PARTICIPATING AGENCY RESPONSIBIL-

ITIES.—Based on mformation received from the lead

agency, participating agencies shall identify, as early
as practicable, any issues of concern regarding the
praoject’s potential environmental, historie, or socio-
economic impacts. In this paragraph, issues of con-
cern include any issues that could substantially delay
or prevent an agency from granting a pernit or
other approval that is nceded for the projeet.
“(4) ISSUE RESOLUTION.—

“(A) MEETING OF PARTICIPATING AGEN-
CIES.—At any time upon request of a project
sponsor, the lead ageney shall promptly convene
a meeting with the relevant participating agen-
cies and the project sponsor, to resolve issues
that could delay completion of the environ-
mental review or could result in demal of any
approvals required for the project under appli-
cable laws.

“(B) NOTICE THAT RESOLUTION CANNOT
BE ACHIEVED.—If a resolution cannot he

achieved within 30 days following such a meet-

«HR 4377 IH
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ing and a determination by the lead agency that
all information necessary to resolve the issue
has been obtained, the lead agency shall notify
the heads of all participating agencies, the
project sponsor, and the Council on Environ-
mental Quality for further proceedings in ac-
cordance with section 204 of NEPA, and shall
publish such notification in the Federal Reg-
ister.

“(k) REPORT TO CONGRESS.—The head of each I'ed-

eral agency shall report annually to Congress—

“(1) the projects for which the agency initiated
preparation of an environmental impact statement or
environmental assessment;

“(2) the projects for which the agency issued a
record of decision or finding of no significant impact
and the length of time it took the agency to com-
plete the environmental review for each such project;

“(3) the filing of any lawsuits against the agen-
cy seeking judicial review of a permit, license, or ap-
proval issued by the agency for an action subject to
NEPA, including the date the complaint was filed,
the court in which the complaint was filed, and a
summary of the claims for which judicial review was

sought; and

<HR 4377 TH
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“(4) the resolution of any lawsuits against the
agency that sought judicial review of a permit, li-
cense, or approval issued by the ageney for an action
subject to NEPA.

“(1) LIMITATIONS ON CLAIMS,

“(1) IN GENERAL.—Notwithstanding any other
provision of law, a claim arising under Federal law
seeking judicial review of a permit, license, or ap-
proval 1ssued by a Federal agency for an action sub-
ject to NEPA shall be barred unless—

“(A) in the case of a claim pertaining to
project for which an environmental review was
conducted, the claim is filed by a party that
submitted a comment during the environmental
review on the issue on which the party seeks ju-
dicaal review, and such comment was suffi-
aently detailed to put the lead agency on notice
of the issue upon which the party seeks judicial
review; and

“(B) filed within 180 days after publica-
tion of a notice in the Federal Register an-
nouncing that the permit, license, or approval 1s
final pursuant to the law under which the agen-

¢y action ig taken, unless a shorter time is spec-

«HR 4377 TH
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ified in the Federal law pursuant to which judi-

cial review is allowed.

“(2) NEw INFORMATION.—The preparation of
a supplemental environmental impact statement,
when required, is deemed a separate final agency ac-
tion and the deadline for filing a claim for judical
review of such action shall be 180 days after the
date of publication of a notice in the Federal Reg-
1ster announcing the record of decision for such ac-
tion. Any claim challenging agency action on the
basis of information in a supplemental environ-
mental 1mpact statement shall be limited to chal-
lenges on the basis of that information.

“(3) RULE OF CONSTRUCTION.—Nothing in
this subsection shall be construed to create a right
to judicial review or place any limit on filing a claim
that a person has violated the terms of a permit, L-
cense, or approval.

“(in) CATEGORIES OF PROJECTS.—The authorities
granted under this subchapter may be exercised for an in-

dividual project or a category of projects.

“(n) Erwrcrivie DaTti.—The requirements of this
subchapter shall apply only to environmental reviews and
environmental decisionmaking processes initiated after the

date of enactment of this subchapter.

*HR 4377 TH
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“(0) APPLICABILITY —This subchapter applies, ac-
cording to the provisions thereof, to all projects for which
a Federal agency is required to undertake an environ-
mental review or make a decision under an environmental
law for a project for which a Federal agency is under-
taking an environmental review.”’.

(b) TECTINICAL, AMENDMENT.—The table of chapters
for chapter 5 of title 5, United States Code, is amended
by inserting after the item relating to subchapter II the
following:

“SUBCHAPTER IA—INTERAGENCY COORDINATION REGARDING
PERMITTING .

(¢) REGULATIONS,—

(1) COUNCIL ON ENVIRONMENTAL QUALITY—
Not later than 180 days after the date of enactment
of this Act, the Council on Environmental Quality
shall amend the regulations contained in part 1500
of title 40, Code of Federal Regulations, to unple-
ment the provisions of this Act and the amendments
made by this Act, and shall by rule designate States
with laws and procedures that satisfy the eriteria
under section H560(d)(2)(A) of title 5, United States
Code.

(2) FEDERAL AGENCIES.—Not later than 120
days after the date that the Council on Environ-

mental Quality amends the regulations contained in

<HR 4377 TH
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part 1500 of title 40, Code of Federal Regulations,
to implement the provisions of this Act and the
amendments made by this Act, each Federal agency
with regulations implementing the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et seq.)
shall amend such regulations to implement the pro-

visions of this subchapter.

')

<HR 4377 IH
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Mr. Ross. Our first witness that we have today is William
Kovacs of the U.S. Chamber. Mr. Kovacs provides the overall direc-
tion, strategy, and management for the Environment, Technology,
and Regulatory Affairs Division at the U.S. Chamber of Commerce.
Since he joined the Chamber in March 1998, Mr. Kovacs has trans-
formed a small division concentrated on a handful of issues in com-
mittee meetings into one of the most significant in the organiza-
tion. His division initiates and leads multidimensional national
issue campaigns on energy legislation, complex environmental
rulemakings, telecommunications reform, emerging technologies,
and applying sound science to the Federal regulatory process. Mr.
Kovacs previously served as chief counsel and staff director for the
House Subcommittee on transportation and commerce. He earned
his J.D. from the Ohio State University College of Law and a bach-
elor of science degree from the University of Scranton, magna cum
laude. Welcome, Mr. Kovacs. We thank you for being here.

Gus Bauman. Mr. Bauman is an attorney at the law firm of
Beveridge & Diamond where he focuses on land use and environ-
mental issues, advising clients on such matters as comprehensive
planning, project development, and natural resource regulation. He
has been deeply involved in the Supreme Court lands use and wet-
land cases since 1980. In 2006 and 2007, Mr. Bauman chaired the
joint development task force to reform the development of the re-
gion’s Metrorail stations. His writings have been cited by the Su-
preme Court in several cases and his leadership in the field includ-
ing numerous articles and conferences on land use, housing, growth
management, and environmental issues has gained him a national
reputation in land use law and policy. He is a highly rated faculty
member of the Annual Land Use Institute for the American Law
Institute, American Bar Association. Mr. Bauman earned a B.A.
from Clark University and a J.D. from Washington University. Mr.
Bauman, thank you for joining us today.

Mr. Thomas Margro joined the Transportation Corridor Agencies
in Irvine, California, as CEO in July 2007. Mr. Margro has a bach-
elor of science degree in electrical engineering from Syracuse Uni-
versity and a master of science degree in electrical engineering,
systems engineering and operations research from the University
of Pennsylvania. Prior to being selected to head Orange County’s
67-mile toll road system, Mr. Margro was the general manager for
the Bay Area Rapid Transit district, or BART, in Oakland. He
began his career at BART in 1990 as assistant general manager for
development. Prior to joining BART, he held the positions of Assist-
ant General Manager and chief engineer of the Southeastern Penn-
sylvania Transportation Authority in Philadelphia. He also served
as an engineer and director of maintenance and engineering serv-
ices for the New Jersey Turnpike Authority. We look forward to
hearing from you, Mr. Margro.

Are you a Phillies fan or an A’s fan?

Mr. MARGRO. Phillies fan all the way.

Mr. Ross. Thank you. Our fourth witness is Dinah Bear, former
general counsel on environmental quality. Dinah Bear is an attor-
ney based in Washington, D.C. She served for 25 years as general
counsel to the Council on Environmental Quality, which is the en-
vironmental agency in the Executive Office of the President. Ms.
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Bear has chaired the American Bar Association standing committee
on environmental law and the District of Columbia Bar Association
section on environment and natural resources. She has received the
distinguished service award from the Sierra Club and an award for
distinguished achievement in environmental law and policy form
the American Bar Association. She currently serves on the boards
of Defenders of Wildlife, the Mount Graham Coalition, and Hu-
mane Borders. Ms. Bear has a bachelor’s of journalism from the
University of Missouri and a J.D. from the McGeorge School of
Law. Thank you for your testimony today, Ms. Bear.

And with that, I think we are still going to wait for one more
Member. Thank you.

[Recess.]

Mr. Ross. I will call the Subcommittee back to order and recog-
nize the distinguished gentleman from Tennessee, the Ranking
Member of the Subcommittee, Mr. Cohen, for an opening.

Mr. CoHEN. Thank you, Mr. Chairman. And I apologize for hold-
ing things up. There was a memorial service for the late and great
Donald Payne, a gentleman who cared about helping people all
over the globe. It was important I think that we attend.

H.R. 4377, the “Responsibly And Professionally Invigorating De-
velopment Act of 2012,” better known—or I hope for it to be better
known as RAPID—creates a new subchapter of the Administrative
Procedure Act to prescribe how the environmental reviews required
by the National Environmental Policy Act, or NEPA, should be con-
ducted for Federal construction projects. The bill also imposes
deadlines for the granting of permits once the NEPA review proc-
ess is completed.

NEPA was signed into law by President Nixon. It went into ef-
fect on January 1, 1970. Among other things, NEPA requires that
for proposals for legislation and other Federal actions significantly
affecting the quality of the human environment, Federal agencies
must prepare a detailed environmental review. NEPA also created
the Council on Environmental Quality which issues regulations
and guidance implementing NEPA. While NEPA itself is a short
law, its regulations, which are 40 years of case law, that they de-
fine the details of how environmental reviews required by NEPA
are carried out. H.R. 4377 appears to codify some of what is al-
ready in there in terms of how NEPA reviews are conducted. In
other ways, however, this law appears to be a significant departure
from current practice.

I look forward to our witnesses discussing the subjects and mer-
its of H.R. 4377. As the Ranking Member of the Subcommittee with
jurisdiction over the APA, however, I do think it is important to
raise one concern at the outset: It is unclear to me why all changes
to our codifications of NEPA practice contemplated in this RAPID
bill belong in the APA. If RAPID’s proponents would like to amend
or add to NEPA’s environmental review requirements, they should
simply go ahead and amend NEPA. I am very weary of using the
APA as a backdoor way of amending other statutes or substance
of law. And as I have said many times before, the APA is adminis-
trative constitution. And like the actual Constitution, we should be
very careful in tinkering with it.
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I am concerned H.R. 4377 as drafted opens the door to amending
other statutes or substance of law by simply adding subchapters to
the APA. This is not the purpose or function of the APA, and we
ought to guard against that temptation. I look forward to your com-
ments.

I thank our witnesses for being here today. And in particular, 1
would like to acknowledge Gus Bauman, a lifelong friend, an ac-
complished lawyer since the days we knew each other as elemen-
tary school mates at Idlewild, a great school in Memphis Ten-
nessee, and an expert on this subject who has done much law prac-
tice in this area.

I would also like to acknowledge Dinah Bear who served for a
quarter century as the general counsel for the Council on Environ-
mental Quality and, therefore, knows NEPA and its associated reg-
ulations, case law, and guidance probably as well, if not better,
than anybody else. So I thank you for appearing also. I welcome
all of our witnesses and look forward to the testimony.

Mr. Ross. Thank you, Mr. Cohen.

I now recognize Mr. Kovacs for opening testimony. Just for the
record, please note that your written testimony has been sub-
mitted. And in the interest of time we would request that your
opening statements be limited to 5 minutes. But we will be pretty
lenient on that.

Mr. Kovacs, you are recognized for 5 minutes.

TESTIMONY OF WILLIAM L. KOVACS, SENIOR VICE PRESI-
DENT, ENVIRONMENT, TECHNOLOGY AND REGULATORY AF-
FAIRS, U.S. CHAMBER OF COMMERCE

Mr. Kovacs. Thank you, Chairman Ross and Ranking Member
Cohen. It is a pleasure to talk about the RAPID Act. It addresses
the administrative backlogs that have been happening with envi-
ronmental reviews through three commonsense ways.

One is it requires the lead agency to actively manage the process
so that we complete the environmental reviews in specified time
frames. It mandates concurrent rather than sequential reviews,
and it conforms the statute of limitation for bringing lawsuits
under NEPA to the general Administrative Procedure Act criteria
which is 6 months, rather than general statute of limitations under
Federal law which is 6 years, which is one of the reasons the
projects expand and go out so long. These very simple procedural
changes will help our country create millions of jobs and get rid of
excessive delay.

Several years ago, the Chamber—when we were talking to our
members and listening to the projects, we did a literature search
to see if there was a study on how many projects were actually
being stopped or delayed and for how long. And there is very little
information. So we undertook a study called Project No Project,
and we focused on electric generating facilities because it was easi-
er to find the data that we needed. And we found as of March 2010,
there were 351 electric generating and transmission projects
around the country that were seeking permits but could not secure
the permits. Most surprising, especially at the time when we were
trying to create more green energy, was that 140 of the 351
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projects were renewable projects, and only 111 were coal-fired
power plants.

So what we did is, we cataloged all the projects, put the projects
on our Web site. And we did several things. One is, we tried to do
an analysis of how these projects got stuck. And what we found is
that the opponents of the projects brought a series of administra-
tive and legal challenges against the projects which stretch out the
projects through both sequential challenges as well as long statute
of limitations. And in those instances, the projects either lost fi-
nancing or the project sponsor abandoned the project.

After cataloging the projects, we wanted to determine what was
the economic impact of these 351 projects. We were able to do a
study following traditional Department of Commerce methodology
to find that if these projects had been built, there would have been
direct investment in the 2010 time frame of $576 billion in direct
investment; that trickle-down effect or the multiplier effect would
have been a $1.1 trillion boost to the economy and it would have
created 1.9 million jobs through the 7 years of construction.

So why does RAPID really take the initiative and streamline
these projects in a way in which we think would be very success-
ful? First of all, it adopts the proven environmental streamlining
structure that the Congress has already adopted through
SAFETEA-LU which was overwhelmingly approved by the Con-
gress. And the studies out of the Department of Transportation
show that the time for a NEPA review, based on the SAFETEA-
LU factor, has been cut in half. It has been cut from 72 months
to 36 months.

Second, it tracks really the Administration’s efforts on March 4,
2012, in their guidance document. But there is one big difference.
The Administration is working very hard to try to get its hands
around the permitting business too, and they have done several
things, several Executive orders, a Presidential memorandum. But
all of this as guidance puts us in a position in which it is not man-
datory and it is not followed by the agencies. By the fact that your
bill would actually put hard deadlines on, you begin to actually
move the process forward so the agencies have to cooperate. It fol-
lows the recommendations of President Obama’s Council on Jobs
and Competitiveness, which he issued both in its interim report
and its final report very strong recommendations for permit
streamlining.

And finally and I think most importantly, it implements the
original congressional intent. For this hearing, we did a very close
examination of what happened in 1969. And one of the things you
are going to find is the entire purpose of NEPA was not to have
long delays. And in fact, when Congress was debating the issue,
they were talking about time frames like 90 days.

In 1981 CEQ thought that it could all be done in a year. Well
today, with the latest study, the DeWitt study, they find that the
average NEPA goes somewhere from a few months to 18 years, and
it is increasing at the rate of about 37 days per year. And that is
really the part of the process that we are trying to go after. So
RAPID is a commonsense, proven solution that has actually been
used in several other ways.
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And since I have 20 seconds, similar permit streamlining was
also used in the Stimulus Act, with the Boxer-Barrasso amend-
ment. And out of the 194,000 projects that went through the stim-
ulus project, over 184,000 of them went through the permit stream-
lining process. So it is a very important bill. Thank you very much
for being able to testify.

Mr. Ross. Thank you Mr. Kovacs. And your timing was impec-
cable on that.

[The prepared statement of Mr. Kovacs follows:]
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BEFORE THE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON COURTS, COMMERCIAL & ADMINISTRATIVE LAW
OF THE U.S. HOUSE OF REPRESENTATIVES

Hearing on H.R. 4377, the “Responsibly And Professionally Invigorating
Development (RAPID) Act”

Testimony of William L. Kovacs
Senior Vice President, Environment, Technology & Regulatory Affairs
U.S. Chamber of Commerce

April 25, 2012

Good morning, Chairman Coble, Ranking Member Cohen, and members of the
Subcommittee on Courts, Commercial and Administrative Law. My name is William L.
Kovagcs and 1 am senior vice president for Environment, Technology and Regulatory
Affairs at the U.S. Chamber of Commerce. The Chamber is the world’s largest business
federation, representing the interests of more than three million businesses and
organizations of every size, sector, and region. You have asked me to come before the
Subcommittee today to discuss HR. 4377, the “Responsibly And Professionally
Invigorating Development (RAPID) Act,” a bill designed to speed up the permitting
process for job-creating infrastructure projects. On behalf of the Chamber and its
members, 1 thank you for the opportunity to testify here today in support of this
legislation.

Through the RAPID Act, 1 believe this Subcommittee has a golden opportunity to
clear the way for new jobs in this country. With more than 23 million Americans
unemployed, underemployed, or having given up looking for jobs, it is time to clear away
government impediments and help the private sector grow the economy and create
millions of new jobs without raising taxes or increasing the deficit. Republicans,
Democrats and the business community all agree that we should remove the red tape that
slows down too many construction projects. President Obama pledged to clean up red
tape in his 2012 State of the Union address, and the President’s Council on Jobs and
Competitiveness has called for strong action to simplify regulatory review and streamline
project approvals. The RAPID Act would be the strong action needed to speed up the
permitting process and allow important projects to move forward, allowing millions of
workers to get back to work. Permit streamlining has traditionally drawn bipartisan
support and transcended political parties for decades, but little progress had been
achieved until several recent narrow fixes that achieved big results.

! Pict deWitt, Carole A. deWitt, “How Long Docs It Take to Preparc an Environmental Impact Statement?”
Fnvironmental Practice 10 (4), December 2008 (“Concern about streamlining the EIS preparation process
transcends political party™). As described in Section III of this testimony, streamlining provisions in
SAFETEA-LU and the American Recovery and Reinvestment Act have yielded positive results.
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L Defining the Problem

The Hoover Dam was built in five years. The Empire State Building took one
year and 45 days. The New Jersey Turnpike needed only four years from inception to
completion. Fast forward to 2012, and the results are much different. Cape Wind has
needed over a decade to find out if it can build an offshore wind farm. Shell Corporation
is at six years and counting on its permits for oil and gas exploration in Beaufort Bay.
And the Port of Savannah, Georgia has spent thirteen years reviewing a potential
dredging project, with no end to the review process in sight.

If our great nation is going to begin creating jobs at a faster rate, we must get
back in the business of building things. But we need to figure out how to do it without
years and years of permit delays related to our complex regulatory process that allows
almost anyone to stall or stop any project.

A. The Project No Project Inventory and its Significance

In 2009, the Chamber unveiled Project No Project, an initiative that assesses the
broad range of energy projects that are being stalled, stopped, or outright killed
nationwide due to “Not In My Back Yard” (NIMBY) activism, a broken permitting
process and a system that allows limitless challenges by opponents of development.
Results of the assessment are compiled onto the Project No Project Website
(http.//www projectneproject.com), which serves as a web-based project inventory and
request for public input. The purpose of the Project No Project initiative is to understand
potential impacts of serious project impediments on our nation’s economic development
prospects, and it is the first-ever attempt to catalogue the wide array of energy projects
being challenged nationwide.

The information collection process for Project No Project has been a multi-year
effort. All data was obtained by Chamber staff via publicly available sources, and each
project contains a profile on the Website that has been written by one of the Chamber’s
lawyers. The profiles generally give a concise history of the project and assess its
prospects going forward. Each project profile contains a series of hyperlinks to original
information sources, as well as a “last updated” date stamp. All projects have been
audited internally via a multi-step process. The site is truly the first of its kind; while
industry-specific catalogs exist (e.g., the Sierra Club’s “Beyond Coal” inventory of coal-
fired power plants it seeks to close), to the Chamber’s knowledge no one has ever tried to
compile a technology-neutral inventory of challenged power generation projects along
the lines of Project No Project. The entire site received a comprehensive update in early
2011, and it is a clear illustration of the projects in March 2010 that had funding but
could not secure a permit.

Through Project No Project, the Chamber found consistent and usable
information for 333 distinct projects. These included 22 nuclear projects, 1 nuclear
disposal site, 21 transmission projects, 38 gas and platform projects, 111 coal projects
and 140 renewable energy projects—notably 89 wind, 4 wave, 10 solar, 7 hydropower,

(98]
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from our research that the nation’s complex, disorganized regulatory process for siting
and permitting new facilities and its frequent manipulation by NIMBY activists constitute
a major impediment to economic development and job creation. Which gave rise to the
next question: how much money exactly is sitting on the sidelines due to this problem?

To answer this question, we commissioned an economic study, ’rogress Denied:
The Potential Economic Impact of Permitting Challenges Facing Proposed Energy
Projects, which was produced by Steve Pociask of TeleNomic Research, LLC and Joseph
P. Fuhr, Jr., Ph.D, of Widener University. An electronic copy of the study can be
accessed at http://www projectnoproject. com/progress-denied-a-studv-on-the-potential-
economic-impact-of-permitting-challenges-facing-proposed-energy-projects/. The
Chamber asked Pociask and Fuhr to examine the potential short- and long-term economic
and jobs benefits if the energy projects found on the Project No Project web site were
successfully implemented. Like the Project No Project inventory itself, this study
appears to be the first of its kind.

Pociask and Fuhr performed an input-output analysis, consistent with
methodology used by the U.S. Department of Commerce.? The values they arrive at
include not only the direct investment for each project, but also indirect and induced
effects. Asinvestment is deployed and energy projects are built over a series of months
and years, the economy benefits by the direct purchasing of equipment and services, as
well as the hiring of workers and contractors. These activities spur suppliers and
contractors to hire additional employees and to buy more equipment, in order to keep up
with demand. In effect, the direct benefit of investment spawns indirect benefits in the
economy. In addition to the direct and indirect benefits from investment, the income paid
to workers will be used to make various household purchases, which creates additional
economic benefits known as induced effects.

As Pociask and Fuhr explain in their study, the combination of direct, indirect and
induced effects represents the total economic benefit from the initial investments.
Essentially, as a dollar of investment (or spending) is made, increased economic output
cascades along various stages of production, employees spend their additional earnings,
and the economy ends up with more than one dollar of final product. This phenomenon
is referred to as the multiplier effect. These direct, indirect and induced benefits can be
measured in terms of their effect on U.S. Gross Domestic Product (GDP) — the most
comprehensive measure of final demand — and they can be reflected in terms of their
effects on jobs and employment eamings.

Their study has produced several significant and insightful findings. For
example, Pociask and Fuhr find that successful construction of the 351 projects identified
in the Project No Project inventory could produce a $1.1 trillion short-term boost to the
economy and create 1.9 million jobs annually during the projected seven years of
construction. Moreover, these facilities, once constructed, continue to generate jobs once

2 “Regional Multipliers: A User Handbook for the Regional Input-Output Modeling System (RIMSII),”
Economic and Statistics Administration and Bureau of Economic Analysis, U.S. Department of Commerce,
Third Edition, March 1997, in particular the case study described on page 11.
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built, because they operate for years or even decades. Based on their analysis, Pociask
and Fuhr estimate that, in aggregate, each year of operation of these projects could
generate $145 billion in economic benefits and involve 791,000 jobs.

The Chamber recognizes that moving forward on all the projects is highly
unlikely. There simply would not be enough materials or skilled labor to construct all
351 projects at the same time, and to do so in a cost-effective manner. To address this
problem, the study includes a sensitivity analysis, which examines the jobs and economic
data if only some projects were approved. Table 1 below shows the results of this
sensitivity analysis.

Table 1. What If Some Of These Projects Were Approved?
Employment
Total GDP Earnings Annual Jobs
Projects Approved ($Bin PDV)  ($B in PDV) (in Thousands)
Only Largest Project in Each State
Investment Effect $449 $144 572
1-year Operations $50 $12 272
Only Nuclear Projects
Investment Effect $411 $132 468
1-year Operations $44 $11 267
Only Renewable Projects
Investment Effect $151 $49 447
1-year Operations $17 $4 78
Only Transmission Projects
Investment Effect $64 $213 106
1-year Operations $1.4 $0.3 7
rojects
Investment Effect $1,093 $352 1,880
1-year Operations $145 $35 791

While it is unreasonable to think that all 351 projects would be constructed, even
a subset of the projects would yield major value. As Table 1 shows, the construction of
only the largest project in each state would generate $449 billion in economic value and
572,000 annual jobs. The key is that, as our current energy plants retire, we must build
something; unfortunately, however, right now we are building very little.

C. How did the Environmental Review Process Get So Qut of Hand?

The mandate to conduct environmental reviews comes from section 102 of the
National Environmental Policy Act of 1969 (NEPA), which requires Federal agencies to
include a “detailed statement” evaluating the environmental impacts of major Federal
actions, along with potential alternatives, unavoidable effects, impacts on long-term
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productivity, and resource commitments for all covered projects.> When NEPA was
enacted more than forty-two years ago, regulatory agencies routinely ignored
environmental considerations when they wrote rules or undertook projects. NEPA was
designed to address this deficiency and force federal agencies to consider the
environmental consequences of their actions. The law itself was therefore a welcome —
and necessary — new component of the federal decision-making process.

1t is worth remembering, however, that Congress did not intend the consideration
of environmental impacts to curtail or significantly delay federal action. NEPA’s
“detailed statement” provision (the requirement to prepare an Environmental Impact
Statement or EIS) was not included in the version of NEPA initially passed by the House,
but was subsequently inserted in conference from the Senate-passed version of the bill.*
In the conference report, the conferees expressed the clear expectation that the NEPA
review process would impose only a minor delay on federal agency action. Specifically,
they stated:

The conferees do not intend that the requirements for comment by other
agencies should unreasonably delay the processing of Federal proposals
and anticipate that the President will promptly prepare and establish by
Executive order a list of those agencies which have “jurisdiction by law”
or “special expertise” in various environmental matters. With regard to
State and local agencies, it is not the intention of the conferees that those
local agencies with only a remote interest and which are not primarily
responsible for development and enforcement of environmental standards
be included.

The conferees believe that in most cases the requirement for State and
local review may be satisfied by notice of proposed action in the Federal
Register and by providing supplementary information upon the request of
the State and local agencies. (To prevent undue delay in the processing of
Federal proposals, the conferees recommend that the President establish a
time limitation for the receipt of comments from Federal, State, and local

agencies similar to the 90-day review period presently established for
comment upon certain Federal proposals.)’

Tt is safe to assume that if the Congress that passed NEPA in 1969 saw how long it takes
to perform an EIS today, it may not have voted as overwhelmingly in favor of passage.
In December 2008, Piet and Carole A. deWitt performed what appears to be the only true
quantitative analysis of the time required to complete an E1S.® Through an exhaustive
Iederal Register search, they found that between January 1, 1998 and December 31,
2006, 53 federal executive branch entities made available to the public 2,236 final EIS

P42 US.C. §4332.

4_ Housc Report No. 91-765, December 17, 1969.

> Id. at 8-9 (emphasis added).

¢ Piet deWitt. Carole A. deWitt, “How Long Does It Take to Prepare an Environmental Impact Statement?”
Fnvironmental Practice 10 (4), December 2008.
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documents; the time to prepare an EIS during this time ranged from 51 days to 6,708
days (18.4 years).” The average time for all federal entities was 3.4 years, but most of the
shorter E1IS documents occurred in the earlier years of the analysis; E1IS completion time
increased by 37 days each year.® The U.S. Forest Service, Federal Highway
Administration, and Army Corps of Engineers were responsible for 51 percent of the
EISs performed during the deWitt study period.’

This sad reality is a long way from the intent of NEPA’s framers — specifically,
that the new law would chiefly be administered and enforced efficiently by the federal
agencies themselves, with substantial oversight from the White House Office of
Management and Budget (OMB). CEQ believed in 1981 that federal agencies should be
able to complete most E1Ss in 12 months or less.’’ Moreover, the framers also assumed
that agencies would be afforded broad discretion in determining how to implement the
law, and an agency’s NEPA decisions would not be second-guessed by a court.
Supporting this key point is the fact that NEPA does not explicitly provide a right of
judicial review, and the legislative history of the statute is silent on the right of private
action to enforce NEPA. Moreover, in 1970 the judicial standing requirements for third
parties who did not participate in an agency action (i.e., neither the project applicant nor
the agency) were sufficiently stringent to preclude most environmental group plaintiffs.

For these reasons, few people expected the courts to take the primary role in interpreting
and enforcing NEPA. Within ten years, however, several key developments ensured that
the courts would become the arbiters of NEPA, and that environmental reviews would
become costly, complex and time-consuming undertakings.

e The courts interpret a right of judicial review of actions under NEPA (1971).
In the first major NEPA case in 1971, Calvert Cliffs Coordinating Comm. v.
AEC," the U.S. Court of Appeals for the D.C. Circuit found that an agency’s
compliance with NEPA is reviewable, and that the agency is not entitled to assert
that it has wide discretion in performing the procedural duties required by NEPA.
Judge Skelly Wright wrote that “[NEPA] contains very important procedural
provisions — provisions which are designed to see that all federal agencies do in
fact exercise the substantive discretions given them. These provisions . . .
establish a strict standard of compliance.” In Judge Wright’s view, the courts
have a duty to actively assist environmental plaintiffs in their NEPA claims
against agencies. By 1977, in Shifffer v. Schlesinger,** the Court of Appeals for
the Third Circuit found that “it is now clear that NEPA does create a discrete
procedural obligation on government agencies to give written consideration of
environmental issues in connection with certain major federal actions and a right
of action in adversely affected parties to enforce that obligation.” (emphasis

-

Id

8 Id.

“Id.

' Council on Environmental Quality, “NEPA’s Forty Most Asked Questions,” 46 Fed. Reg. 55 at 18026-
18038 (1981).

" 449 F.2d 1109 (D.C. Cir. 1971).

12 548 F.2d 96 (3d Cir. 1977).
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added). The Court cited Aberdeen & Rockfish R.R. v. SCRAP (SCRAP I1),
and noted that SCRAP 11 is dispositive of the reviewability of agency compliance
with NEPA section 102.

o The courts find that agencies have very limited discretion in determining
how to meet their NEPA obligations (1971). In Cifizens fo Preserve Overton
Park v. Volpe,'* the Supreme Court considered a challenge to the Department of
Transportation’s decision to route an Interstate highway through a park. The
Court noted that “[a] threshold question — whether petitioners are entitled to any
judicial review — is easily answered. Section 701 of the Administrative Procedure
Act [] provides that the actions of “each authority of the Government of the U.S.
is subject to judicial review except where there is a statutory prohibition on
review or where “agency action is committed to agency discretion by law.” The
Court found no evidence that Congress sought to prohibit judicial review or
restrict access to judicial review. The Court also found that the Secretary’s
decision did not fall within the exception for action “committed to agency
discretion” because this is a very narrow exception to be used in the unusual
situation where there is no law to apply. The Court noted that “the existence of
[NEPA and other environmental review requirements] indicates that protection of
parkland was to be given paramount importance.” In the wake of the Overton
Park decision, it was clear that agency actions involving NEPA would be
carefully scrutinized by the courts. Indeed, the courts became the most important
interpreter of NEPA’s requirements and established procedural norms that all
agencies were obliged to follow.

e The courts find that third-party environmental groups have standing to sue
on NEPA claims (1972). In Sierra Club v. Morton," the Supreme Court found
that an environmental group had not adequately alleged that it or its members’
activities would be affected by a proposed action of the U.S. Forest Service,
thereby failing to satisfy the requirements for judicial standing. Although the
Court held that the group had not met the standing requirements, the Court gave
the group clear instructions on how it could satisfy the standing requirement. The
Court noted that:

The Sierra Club failed to allege that it or its members would be
affected in any of their activities or pastimes by the Disney
development. Nowhere in the pleadings or affidavits did the Club
state that its members used Mineral King for any purpose, much less
that they use it in any way that would be significantly affected by the
proposed actions of the respondents.

The environmental group amended its complaint following the Court’s decision,
and, with adequate allegations of individualized impact on the group, was able to

13422 U.S. 289, 319 (1975).
1401 U.S. 402 (1971).
15405 U.S. 727 (1972).
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satisty the standing requirement. Following this case, environmental group
plaintiffs had a relatively simple task establishing standing in NEPA and other
environmental cases. Moreover, during the 1970s, the Justice Department
generally declined to vigorously contest standing by environmental groups in
cases involving NEPA and other statutes.

¢ CEQ issues first NEPA regulations (1977).
President Carter signed Executive Order 11,991 in May of 1977, which required
the Council on Environmental Quality (CEQ) to issue regulations instructing
federal agencies specifically how to comply with NEPA. CEQ issued the
regulations in November of 1978.' (see 40 C.F.R. §§ 1500.1 — 1508.28). Among
other things, this rule required agencies to incorporate the review requirements of
NEPA into each agency’s existing regulations. Section 1500.6 requires agencies
to interpret the provisions of NEPA as a supplement to the agency’s existing
authority and as a mandate to view its traditional policies and missions in the light
of NEPA’s national environmental objectives. In other words, agencies were
instructed to give environmental objectives at least equal weight relative to other
agency policies and missions. The NEPA rule contained many prescriptive
elements (e.g., agencies are required to explore and objectively evaluate all
reasonable alternatives, agencies must obtain information about reasonably
foreseeable significant adverse impacts, unless the overall cost of obtaining the
information is “exorbitant”). In the wake of the prescriptive NEPA rule, federal
agencies erred on the side of over-inclusive environmental reviews, and began the
trend of giving environmental objectives greater weight than any other agency
policy or mission.

¢ Congress passes the Equal Access to Justice Act (1980). Because NEPA
contains no citizen suit provision, it does not allow citizens to recover their
attorney fees and costs when they prevail in a suit against an agency. This made
NEPA suits a somewhat costlier and riskier proposition for environmental groups
in the 1970s. In 1980, however, Congress passed the Equal Access to Justice Act
(EAJA), which allows environmental plaintiffs to recover their fees and costs
when they sue an agency and prevail. Under EAJA, a plaintiff must show that the
agency was not substantially justified in its interpretation of the law. In the
NEPA context, EAJA gave courts additional license to second-guess the validity
of agency decisionmaking, while giving environmental plaintiffs new incentives
to bring NEPA lawsuits against the agencies. For their part, agencies became
hesitant to act and more likely to perform additional reviews as a way to protect
themselves from lawsuits. While an agency could expose itself to significant
legal risk by acting without having conducted extensive reviews, the agency
would suffer no harm by overstudying a planned action.

As aresult of these significant developments, within fifteen years of NEPA’s enactment,
environmental groups gained unrestricted access to the courts, along with a statutory

1843 Fed. Reg. 55,990 (November 28, 1978)
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presumption that their environmental objectives take precedence over other agency goals,
together with powerful financial incentives to bring NEPA lawsuits against the agencies.
As national environmental groups gained experience and success with NEPA claims, they
began working with local environmental groups and law school legal clinics to leverage
their expertise into more and more lawsuits. As a leading NEPA researcher has noted:

The House Committee on Resources’ NEPA task forces (US House of
Representatives, Committee on Resources, 2006) and the Congressional
Research Service (2006) have suggested that the threat of litigation is a
major cause for the long EIS preparation process. The task forces and the
Congressional Research Service noted that NEPA litigation is not a major
component of all federal litigation, but they have implied that the threat of
litigation and the potential for adverse judicial decisions can have a much
greater effect than the actual number of lawsuits.'”

Congress remained largely on the sidelines while the courts assumed the task of
interpreting and expanding the scope of NEPA in the 1970s. As the amount of time
required for agency approvals of actions began to grow longer and longer due to lawsuits,
it became clear that NEPA challenges had become a serious obstacle to all development
projects. One of the notable examples was the Trans-Alaska Pipeline project. On April
1, 1970, four months after enactment of NEPA, the U.S. District Court in the District of
Columbia enjoined the Department of the Interior from issuing a construction permit for
the pipeline until the project could be studied under NEPA’s new review requirements.
The 3,500 page, 9-volume final environmental impact statement was completed in March
1972. Although the District Court was satisfied with the impact statement and lifted its
injunction, the Court of Appeals reversed, holding that although the impact statement met
the requirements of NEPA, it did not satisfy the requirements of the Mineral Leasing Act.
The Supreme Court refused in April 1973 to hear an appeal of the case. Hearings on the
project included many calls for additional environmental reviews. Impatient with the
prospect of additional delays from NEPA reviews, Congress passed legislation declaring
that the pipeline project fully complied with NEPA and the Mineral Leasing Act. Shortly
afterwards, on the heels of the October 1973 Arab oil embargo, the Trans-Alaska Pipeline
Act approving the pipeline was quickly and overwhelmingly passed by the House and
Senate. President Nixon signed the bill into law on November 16, and work on the
pipeline began two months later.

The Trans-Alaska Pipeline project was a pointed example of Congress asserting
control over an environmental review process that was threatening to go out of control
and compromise vital national objectives. Although instances of such direct
congressional intervention in the NEPA process are unusual, Congress clearly understood
early on that endless rounds of litigation over the adequacy of NEPA reviews was
damaging the nation’s ability to move forward. In 1980, when the Regulatory Flexibility
Act — which was directly modeled after NEPA — was enacted, it was specifically

' Piet deWitt, Carole A. deWitt, “How Long Does It Take to Prepare an Environmental Impact
Statement?” Fnvironmental Practice 10 (4). at 172, December 2008.
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designed to be implemented by the agencies themselves with oversight by OMB.'® Like
NEPA, the RFA as it was written in 1980 had no provision for aftected citizens to
challenge an agency’s noncompliance with the law:

(a) [A]lny determination by an agency concerning the applicability of
any of the provisions of [the RFA] to the agency shall not be
subject to judicial review.

(b) Any regulatory flexibility analysis prepared under sections 603 and
604 of this title and the compliance or noncompliance of the
agency with the Erovisions of this chapter shall not be subject to
judicial review."

With the RFA, Congress clearly wanted to avoid creating a flood of lawsuits that would
paralyze federal agencies the way that NEPA lawsuits had. The strategy worked: unlike
NEPA, the courts played a relatively limited role in interpreting and enforcing the RFA.
Even thought the RFA was modeled directly on NEPA, the role of the courts made a
tremendous difference in how agency decisionmaking occurs under the respective law.
Unlike the 1970°s courts’ aggressive efforts to interpret a NEPA super-mandate, a private
right of judicial review, and standing for citizens, the courts have not been eager to
expand the narrow jurisdictional boundaries of the RFA. Moreover, the experience with
the Information Quality Act (IQA), section 515 of Public Law 106-554 (2001), is similar
to that of the RFA. The courts have declined to interpret the IQA to contain a private
right of judicial review.*

The result of NEPA’s dramatic expansion: a system so bogged-down by
administrative procedure and litigation that it simply can’t work quickly.?! Although this
result was not intended by Congress when it enacted NEPA, over thirty years, the modest
requirements of NEPA became an all-consuming super-mandate that overwhelms large-
scale projects. As the U.S. Court of Appeals for the D.C. Circuit recently noted in a
somewhat different context, “[t]he law tends to snowball. A statement becomes a
holding, a holding becomes a precedent, a precedent becomes a doctrine, and soon
enough we’re bowled over at the foot of a mountain, on our backs and covered in
snow.”* And when the government actually needs to funnel money quickly into
infrastructure to create jobs, the delay built into complying with NEPA can present real
problems. That is precisely what happened in the case of the 2009 stimulus.

5 US.C §8601-612.

“Pub. L. No. 96-354, § 611, 94 Stal. 1164 (1980) (codified at 5 U.S.C. § 611). As the Office of
Advocacy cxplained in a 1982 pamphlct, The Regulatory Flexibility Aet, “[(Jhe Act as [inally passcd Lrics (0
strike a balance between minimizing opportunitics for stalling the regulatory process whilc still assuring
judicial pressure for agency compliance.” Office of Advocacy, The Regulatory Flexibility Act (October
1982) at 16.

2 See, e.g., Salt Institute v. Teavitt, 440 F.3d 156 (4™ Cir. 2006).

2! The near-certainty (hat a project’s permits will be litigated caused one company, Shell, to actually file a
lawsuit against its own project so that it didn’t have to wait until the last day of the statute of limitations
for its opponents to filc suit. See http://www.alaskajourmal conv Alaska-Jourmal-of-Commeree/ AJOC-
February-26-2012/Sheli-files-pre-emptive-strike-seeks-approval-of-process-on-spili-plan/.

= AKM LLC'v. Secretary of Labor, et al., No. 11-1106, 2012 U.S. App. LEXIS 6940, at *12 (D.C. Cir. Jan.
20,2012).
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TI. NEPA and the Recovery Act: A Cry for Help

During debate on the 2009 economic stimulus bill, the American Recovery and
Reinvestment Act (“Recovery Act”), the Chamber called attention to the fact that our
nation’s flawed permitting process in effect ensures that no project will ever truly be
“shovel-ready.” Senators Barrasso and Boxer worked together to secure an amendment
to the bill requiring that the NEPA process be implemented “on an expeditious basis,”
and that “the shortest existing applicable process” under NEPA must be used.

The Barrasso-Boxer amendment, which became Section 1609 of the Recovery
Act, had a huge impact. According to CEQ data, 192,707 NEPA reviews were required
for Recovery Act projects; 184,733 of them were satisfied through the use of categorical
exclusions.” 7,133 reviews went through an EA and received a finding of no significant
impact Z(SFONSI),24 Only 841 required an EIS, the longest available process under
NEPA.

This is both good and bad news. It is good because policymakers were able to
find a way to avoid protracted NEPA reviews and got the money out quickly. However,
it is bad because it means the government avoided the big, complex projects that would
have required an EA or EIS—i e, the ones that create a lot of jobs—because the
environmental review would have taken too long.

Categorical exclusions are, by definition, categories of actions “which do not
individually or cumulatively have a significant effect on the human environment and
which have been found to have no such effect in procedures adopted by a Federal
agency.”” By committing 96 percent of the available stimulus funds to projects that
qualified for categorical exclusions,” the Administration was committing only to projects
so benign that they had no environmental impact whatsoever. This is directly at odds
with the spirit of NEPA, which seeks to provide a balance between environmental
protection and economic development.

The Chamber does not wish to engage in a debate over the number of jobs created
by the Recovery Act. However, it is certainly worth pointing out that only 3.7 percent of
the projects funded by the Recovery Act were of the size and complexity to merit an EA,
and 0.4 percent qualified for an EIS. Ignoring NEPA will not fix NEPA, it will only

* The Eleventh and Final Report on the National Environmental Policy Act Status and Progress for
American Recovery and Reinvestment Act of 2009 Activities and Projects, available at

hitp://ceq hss.doe. gov/eeq reportsireports congress nov2011 html.

.

2 1d.

40 CFR. § 15084,

¥ To be clear, NEPA applicd to almost cverything covered by the Recovery Act. CEQ reports that only
4,280) projects were categorized as “NEPA not applicable,” meaning departments and agencies act in a
ministerial capacity to distribute funds and do not control the use of the funds or are acting under statutes
for which their actions are exempted from NEPA review.




54

deter developers from taking on large job-creating projects. The RAPID Act will
specifically help move these larger projects along.

TI.  Permit Streamlining: A Bipartisan Solution

There have been very few issues that have found agreement within the 112™
Congress, let alone Congress and the White House. But increasing the efficiency of the
permitting process for infrastructure projects is a concept Republicans, Democrats and
the business community all agree is needed.

26 bills have been introduced in the 112" Congress that streamline NEPA in some
way, shape or form. These bills have applied to roads, rails and bridges, oil and gas
exploration and production, renewable energy, transmission lines, forests and other
projects. They have been introduced by both Republicans and Democrats, and several
have enjoyed bipartisan support.

Over the past year, President Obama and his administration have taken several
important steps designed to increase the efficiency of the federal permitting process. In
2011, the President’s Council on Jobs and Competitiveness developed—in consultation
with the Chamber and a wide range of stakeholders—a set of common-sense initiatives to
boost jobs and competitiveness. Chief among these initiatives was a set of ideas to
“simplify regulatory review and streamline project approvals to accelerate jobs and
growth.”® Recommendations included early stakeholder engagement, reduced
duplication among local, state and federal agency reviews, and improved litigation
management.29

On August 31, 2011, President Obama issued a Presidential Memorandum
instructing agencies to (1) identify and work to expedite permitting and environmental
reviews for high-priority infrastructure projects with significant potential for job creation;
and (2) implement new measures designed to improve accountability, transparency, and
efficiency through the use of modem information technology. In October 2011, the
Administration selected 14 infrastructure projects and seven transmission lines for
expedited permitting and review.* In December 2011, CEQ issued draft guidance in
accordance with the Presidential Memorandum, CEQ issued final guidance in March
2012. As explained in the following section, CEQ’s guidance largely resembles the
concepts in the RAPID Act.

Finally, in his State of the Union address on January 24, 2012, the President took
his boldest step yet, announcing that he would “sign an Executive Order clearing away
the red tape that slows down too many construction projects.”*" In the months since, the

2 “Interim Report of the President’s Council on Jobs and Competitiveness, available at htip:/
council.com/reconmuendations/sireamlive-repulations-thal-hurl-job-creation/.

29 1 d

¥ Available at hittp:/fvwww. whitchouse. gov/the-press-office/2011/10/1 obama-administration-anmonncos-
selection-14-infrastructure -projecis-be-c.

3 Available at http:/www. whitehouse. pov/the-

ress-office/2012/01/24/remarks-president-state-union-
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administration has taken steps to streamline oil and gas permitting®” and the siting of
wind projects,® but has not vet issued the Executive Order described by the President in
his State of the Union address.

The Chamber is grateful for the President’s strong support for permit
streamlining. But more must be done, and the RAPID Act is the proper path forward.

TII. The RAPID Act: Modeled After Existing Law

The RAPID Act is very wisely modeled after an existing law that works: Section
6002 of the Safe, Accountable, Flexible, Efficient Transportation Act: A Legacy for
Users (SAFETEA-LU). The structure of the RAPID Act is strikingly similar to Section
6002, and many of its best provisions—schedule requirements, concurrent reviews, and
the statute of limitations—are identical to Section 6002.

SAFETEA-LU was signed into law by President George W. Bush on August 10,
2005. The bill received six months of extensive committee and floor debate in both
houses of Congress. The final version passed the House by a 412-8 vote and the Senate
by a 91-4 vote. Of the four members of this Subcommittee serving at the time—Reps.
Smith (R-TX), Coble (R-NC), Gallegly (R-CA), and Conyers (D-Ml)—all voted for
passage of the bill.

Section 6002 of SAFETEA-LU contains two key components: (1) process
streamlining and (2) a statute of limitations. The process streamlining component does
not in any way circumvent any NEPA requirement; in fact, the statute explicitly provides
that “[n]othing in this subsection shall reduce any time period provided for public
comment in the environmental review process.” Section 6002 designates DOT as lead
agency for all SAFETEA-LU projects and requires early participation among the lead
agency (DOT) and other participating agencies. It requires federal agencies to conduct
NEPA reviews concurrently (rather than sequentially), requires early identification and
development of issues, and sets deadlines for decisions under other federal laws. The
goal of the process streamlining provision was not to escape NEPA, but merely to
facilitate interagency and public coordination so that the process could be sped up. The
second key element in Section 6002 is a 180-day statute of limitations to “use it or lose
it” on judicial review. Without such a provision, the prevailing statute of limitations is
the default six-year federal statute of limitations for civil suits.

cleanng away the red tape that slows down too many constiiction projects. But vou need to fund these
projects. Take the money we're no longer spending at war, use half of it to pay down our debt, and use the
rest to do some nation-building right here at home.”

* On April 3, 2012, the Department of the Tnterior announced it would automate the approval process for
applications of permils (o drill. Inferior estimates it will reduce approval times from 298 days (o 60 days.

% On April 2, 2012, the administration announced a Memorandum of Understanding (MOU) with scveral
statcs to coordinatc wind permitting on the Great Lakes. Participating in the Memorandum of
Understanding (MOU) are the states of iflinois, Michigan, Minnescta, New York and Pennsylvania, as well
as 10 federal agencies, including CEQ, DGE, the Army Corps of Engineers, U.S. EPA, and the Fish and
Wildlife Service. Ohio, Indiana and Wisconsin did not sign the MOU.
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Section 6002 is working, and working well. A September 2010 report by the
Federal Highway Administration found that just the process streamlining component of
Section 6002 has cut the time to complete a NEPA review in half, from 73 months down
to 36.85 months. The 180-day statute of limitations is cutting back on a typical NIMBY
practice of waiting until the very last day to file a lawsuit against a project. Because the
impact of waiting until the last day for filing of suits is to delay projects as long as
possible, this tactic is particularly effective with a six-year statute of limitations. Even
with the 180-day statute of limitations, groups still wait until the last week or last day to
file, so that the project is delayed as long as possible. A good example of this happening
is the Maryland InterCounty Connector’* highway project.

IV. The RAPID Act is Effective Permitting Reform

The RAPID Act takes the most effective elements of Section 6002—concurrent
reviews, deadlines, the statute of limitations—and applies them to all infrastructure
projects. The RAPID Act almost exclusively relies upon concepts that are part of
existing law and that have been shown to work in other contexts, such as SAFETEA-LU.
Like Section 6002, the RAPID Act takes no rights away from agencies or the public to
participate in the environmental review process.

Important reforms made by the RAPID Act include:

e Early designation of a lead agency, participating agencies and cooperating
agencies when multiple agencies are involved in a NEPA review;

s Acceptance of state “little NEPA” reviews where the state has done a
competent job, avoiding needless duplication of state work with the
federal NEPA review;

» Imposition of a duty on agencies to involve themselves in the process
early and comment early, with a failure to do so serving as a measure of
procedural default;

® A reasonable process for determining the scope of alternatives, so that the
NEPA review does not turn in to a limitless quest to evaluate millions of
infeasible alternatives;

s Consolidation of the process into a single EIS and single EA for a NEPA
project, except as otherwise provided by law.

¢ Allowance of the project sponsor to participate in the preparation of
environmental documents and provide funding—a reform made recently
by California in state permit streamlining reforms;

e A requirement that each alternative include an analysis of employment
impacts;

e Creation of a schedule for the EIS or EA, including deadlines for decisions
under other Federal laws;

* ntip/fsvww washingtonpost.com/wp-dviv/content/article/2006/1 O1/ARZ006110103155 html.  The final
Record of Decision was issued on May 29, 2006. Sierra Club and Environmental Defense gave notice of
intent to sue on November 2, 2006, and filed the lawsuit on December 20, 2006.
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¢ Reasonable fixed deadlines for completion of an EIS or EA; and
¢ Reduction in the statute of limitations to challenge a final EIS or EA from
six years down to 180 days.

The RAPID Act is a practical, industry-wide approach that makes the same
changes to NEPA that the Obama Administration is currently doing on a case-by-case
basis. Consider the 14 projects the White House announced it would streamline on
October 11, 2011. Those projects are being expedited through a combination of
improved coordination or cooperation among agencies, a process for dispute elevation
and resolution, and a schedule for document reviews. The RAPID Act requires these
same concepts: early coordination, concurrent reviews, prompt identification of the lead
agency, early invitation of participating agencies, a schedule for completion of the
review, and a predictable 180-day statute of limitations.

Because the RAPID Act changes the procedure for administering an
environmental law, there will likely be groups that decry the bill as an affront to
environmental protection. But the fact remains that the RAPID Act makes only
procedural changes. It amends the Administrative Procedure Act, not the organic NEPA
statute. The bulk of the bill has been enacted in other contexts and has proved successful
without impeding the rights of any private citizen.

The 180-day statute of limitations—which, again, is part of SAFETEA-LU and is
working—fixes what is essentially a loophole in the system, the six-year statute of
limitations to challenge final NEPA action. Consider that a challenge to a final
regulation (which in most circumstances has a much greater impact on the public than a
single project) is limited to 60 days; why then does a challenge to a different final agency
action, an EIS, require six years? The RAPID Act harmonizes judicial review of NEPA
decisions with review of other final agency actions under the Administrative Procedure
Act.

Most importantly, though, the RAPID Act addresses the common problem that
Project No Project identified: that project delays cost money and jobs. To those that
question why deadlines are needed for completion of a project, the response is simple and
clear: they are needed to create jobs. Project No Project showed that in the energy
sector alone, one year of delay translates into millions of jobs not created. The Chamber
believes creation of millions of jobs is worth forcing our government to work a little
faster. The RAPID Act accomplishes this goal.

V. The RAPID Act is a Codification of March 2012 CEQ NEPA Guidance

The RAPID Act contains a set of principles that members of both parties can
agree upon. In many ways, the RAPID Actis a codification of principles set forth in
CEQ’s March 2012 guidance on NEPA efficiency. Consider the similarities:
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March 2012 CEQ Guidance

CEQ recommends that agencies begin
preparing for an EIS in the early stages of
development of a proposal. For actions
initiated at the request of a non-Federal
entity, CEQ recommends that agencies
begin the EA or EIS process no later than
receipt of a complete application.

58

RAPID Act
Subsection (£)(2) requires prompt
identification of the lead agency, which
then has 45 days from receipt of the project
initiation notice to initiate the
environmental review and invite
participating agencies. Subsection (f)(1)
requires the project sponsor’s notice to
include a description of the project, general
location, and a statement of any anticipated
Federal approvals.

CEQ recommends that Federal agencies,
should guide applicants to gather and
develop the best possible information
before submitting an application, and notes
that several agencies require the applicant
to prepare and submit an environmental
report to help inform and prepare the
agency’s NEPA analysis and
documentation, and facilitate review.

Subsection (c)(1) allows the project
sponsor, upon request, to prepare any
environmental document under NEPA
required in support of any project or
approval by the lead agency, provided that
the lead agency provides guidance to the
project sponsor, independently evaluates
the document, and approves or adopts the
document prior to using it in the review.

CEQ recommends that the lead agency can
solicit cooperation as early as possible
from other agencies with jurisdiction or
expertise on particular environmental
issues. Those cooperating agencies can
work with the lead agency to ensure that
one NEPA review process informs all
relevant decisions.

Subsection (e)(2) requires the lead agency
to identify, as early as practicable, in the
environmental review for a project, any
other agencies that may have an interest in
the project, and requires invitation of such
agencies to become participating agencies
in the environmental review for the project.
Agencies have 30 days to respond to the
invitation, which can be extended by good
cause.

CEQ recommends that a lead agencies use
scoping to identify and eliminate from
detailed study the issues that are not
significant or that have been covered by
prior environmental review.

Subsection (g)(1) requires, as early as
practicable but no later than during scoping
for a project requiring the preparation of an
environmental impact statement, the lead
agency to consult with participating
agencies and determine the range of
alternatives to be considered for a project.

CEQ recommends that the lead agency
preparing an EA or an EIS invite the
participation of affected Federal, State, and
local agencies, any affected Indian tribe,
the proponent of the action, and “other
interested persons.”

Subsection (h)(1)(A) requires the lead
agency to establish a plan for coordinating
public and agency participation in and
comment on the environmental review for a
project or category of projects to facilitate
the expeditious resolution of the review.

CEQ encourages Federal agencies to
collaborate with Tribal, State, and local
governments to the fullest extent possible

Subsection (d)(2)(A) requires, upon the
request of a project sponsor, the lead
agency to adopt an environmental study
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to reduce duplication, unless the agencies
are specifically barred from doing so by
some other law, and strongly recommends
taking every reasonable opportunity to
ensure that those reviews run concurrently
rather than consecutively.

document that has been prepared for a
project under state laws and procedures as
the environmental impact statement or
environmental assessment for the project,
provided that the lead agency determines
that the state laws and procedures under
which the environmental study document
was prepared provide environmental
protection and opportunities for public
involvement that are substantially
equivalent to NEPA.

CEQ recommends that Federal agencies
seek efficiencies and avoid delay by
attempting to meet applicable non-Federal
NEPA-like requirements in conjunction
with either an EA or an EIS wherever
possible.

Subsection (i)(4) sets deadlines for
decisions under other Federal laws relating
to project. If the decision is required
before issuance of a ROD or FONSI, the
deadline is 30 days; for all other decisions,
90 days.

CEQ recommends concurrent reviews
(rather than sequential) whenever
appropriate.

Subsection (e)(7) requires concurrent
Federal reviews and implementation of
administrative, policy, and procedural
mechanisms to enable the agency to ensure
completion of the NEPA process in a
timely, coordinated, and environmentally
responsible manner.

CEQ recommends that agencies consider
adoption or incorporation by reference of
materials prepared by other agencies with
certain expertise, where it would be more
efficient.

Subsection (d) requires that the EA or EIS
be adopted by all Federal agencies making
approvals for the project, and that, where
available, secondary and cumulative impact
analyses prepared under NEPA for projects
in the same geographic area be used.

CEQ recommends that agencies provide a
reasonable and proportionate response to
comments on a draft EIS by focusing on
the environmental issues and information
conveyed by the comments.

Subsection (e)(8) requires commenting
agencies to limit their comments to areas of
their own expertise, and the lead agency is
not required to respond to issues raised by
commenting agencies that are outside the
scope of that agency’s expertise.

CEQ notes that its regulations encourage
Federal agencies to set appropriate time
limits for individual actions and provide a
list of factors to consider in establishing
timelines.

Subsection (h)(B) requires the lead agency
to set a schedule for completion of the
review, and sets forth a list of factors to
consider in establishing timelines.

CEQ notes that it is entirely consistent with
the purposes and goals of NEPA and with
the CEQ Regulations for agencies to
determine appropriate time limits for the
EA process.

Subsection (i) sets deadlines for the
preparation of an EIS or an EA, which can
be extended if good cause is shown or if a
different deadline is agreed to by
agreement of interested parties.
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VL.  Conclusion

As Project No Project shows, trillions of dollars and millions of American jobs
can be created if projects can complete their permitting on a timely basis. NIMBY
activism has blocked projects of all shapes and sizes through tactics such as organizing
local opposition, changing zoning laws, opposing permits, filing lawsuits, and using other
long delay mechanisms, effectively bleeding projects dry of their financing.

The RAPID Act restores Congressional intent and allows environmental reviews
under NEPA to function as designed. It sets forth a common-sense procedure for
completion of environmental reviews—one that already works in the transportation
context and has enjoyed broad, bipartisan support. And the RAPID Act does not remove
or modify any public citizen’s right or ability to participate in the NEPA process.

If enactment of the RAPID Act could have the same impact on energy, forest
management, and intermodal projects that SAFETEA-LU Section 6002 has had on
transportation projects, Congress will have done wonders to create jobs and boost our
economic recovery. The Chamber strongly supports passage of the RAPID Act and
stands ready to work with the Subcommittee to move the bill through Congress. Thank
you for the opportunity to testify today. Ilook forward to answering any questions you
may have.
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Mr. Ross. Mr. Bauman, you are now recognized for 5 minutes for
an opening.

TESTIMONY OF GUS BAUMAN, ESQ.,
BEVERIDGE & DIAMOND, P.C.

Mr. BAUMAN. Thank you Mr. Ross and Mr. Cohen, especially.

The remarks that I offer today reflect my personal views and are
not being made on behalf of and are not intended to reflect the
views of Beveridge & Diamond or any other entity.

The National Environmental Policy Act, NEPA, has been with us
for 42 years. The Administrative Procedure Act, APA, has been
with us for 66 years. NEPA is a procedural statute that requires
Federal agencies to pause and take a hard look at the environ-
mental consequences of their proposed actions. APA is a procedural
statute that regulates the manner and process of Federal agencies
in their rulemaking and decision-making. While both NEPA and
APA are largely procedural in nature, their day-to-day workings
have profound impacts not only on the Nation, but also on the
rights of citizens as well as the authority of States and localities
to perform their governmental functions.

The problem at hand is the increasingly undue length of time it
takes to conduct a NEPA review of a proposed project, be it public
or private, that relies on Federal funds or approval of some kind.

A 1994 GAO report found that NEPA review of a highway
project, for example, took an average 4.4 years to complete. If an
Army Corps section 404 permit was involved because of the pres-
ence of waters of the United States, then NEPA review took an av-
erage 5.6 years to complete. Since that GAO report, nothing has
gotten any simpler. Indeed, a 2005 study of NEPA reviews of Or-
egon highway projects presented to the Transportation Research
Board of the National Academy of Sciences by Dr. J. Dill of Port-
land State University, found it took an average 6.1 years to com-
plete. Of course litigation, or just its threat, stretches the process
much further, exacerbating the costs of delay for needed projects.

According to the 2007 CRS Report for Congress, called Stream-
lining NEPA, in 2004, 170 NEPA cases were filed in court to stop
a project. Just 6 percent of them resulted in an injunction. I am
firmly convinced from professional experience, having worked in
and out of government, that the Congress and President of 1969
never intended that an environmental impact statement process—
a statement, mind you—the more expansive terms “report” or
“study” were not even used—would devolve over time into a
multiyear incredibly arcane thicket of rules, huge reports, and con-
stant court fights in which any project of importance to the Nation
or a State that has some kind of Federal hook attached would like-
ly be delayed.

Key elements of this RAPID bill would restore to NEPA a more
rational and manageable process without undercutting the law’s
environmental review elements. Under the bill, the agencies par-
ticipating in the review of a proposed construction project would
have to work concurrently rather than, as is often the case, con-
secutively. They would have to follow an agreed-upon schedule with
deadlines. If an agency chooses to file comments late in the agreed-
upon schedule when the decisions have been assessed, then
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reached and relied upon, the lead agency shall not regard such late
commentary. Additionally, an environmental impact statement
shall be done within 2 years; an environmental assessment within
1 year. Extensions of time are allowed for good cause.

These basic reforms, taken together, would force all the agencies
to hear each other out from the get-go, would deter an agency from
holding back its views until late in the process, and would enforce
a rigor of review and comment where too often little exists today.

The streamlining bill also introduces the helpful concept that
agencies put forward issues of concern as early as practicable so
that they may be assessed and resolved; and once resolved, not re-
opened. And where resolution is not achieved, the lead agency shall
notify the heads of the participating agencies as well as the Council
on Environmental Quality. In that way, when reviews get bogged
down and inordinately stretched out by lower-level agency people
who sometimes refuse to see the forest for the trees, elevation of
an issue can bring needed national or State perspective to the
table. And requiring an annual report to the Congress on the work-
ings of NEPA, including the status of litigation, is an excellent way
to keep our elected representatives on top of the NEPA process.

Finally, the streamlining bill takes the 180-day statute of limita-
tions established in the Transportation Act of 2005, called
SAFETEA-LU, and extends it to all NEPA claims seeking judicial
review of an approved construction project. Now this makes emi-
nent sense. No project sponsor, having endured the entire NEPA
process with all that that entails, given the myriad statutory and
regulatory requirements culminating in the final agency action,
should have to wonder beyond 6 months of time if someone might
appeal the project decision to court. Thank you.

Mr. Ross. Thank you Mr. Bauman.

[The statement Mr. Bauman follows:]
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The remarks 1 offer today reflect my personal views and are not being made on behalf of,

and are not intended to reflect the views of, Beveridge & Diamond or any other entity.

The National Environmental Policy Act (NEPA) has been with us for 42 yecars. The
Administrative Procedure Act (APA) has been with us for 66 years. NEPA is a procedural
statute that requires federal agencics to pause and take a “hard look™ at the environmental
consequences of their proposed actions. The APA is a procedural statute that regulates the
manner and process of federal agencies in their rulemaking and decisionmaking. While both
NEPA and APA are largely procedural in nature, their day-to-day workings have profound
impacts not only on the nation but also on the rights of cilizens as well as the authority of states

and localilies to perform their governmental functions.

The problem at hand is the increasingly undue length of time it takes to conduct a NEPA
review of a proposed project, be it public or private, that rclies on federal funds or approval of
some kind. A 1994 GAO Report found that NEPA review of a highway project took an average
4.4 years to complete. If an Army Corps Scction 404 permit was involved because of the
presence of waters of the United States, then NEPA review took an average 5.6 years to
complete. Since that GAQ Report, nothing has gotten any simpler. Indecd, a 2005 study of
NEPA reviews of Oregon highway projects, presented to the | ransportation Research Board by
Dr. J. Dill of Portland Statc University, found it took an average 6.1 years to complete. Of
course, litigation or just its threat stretches the process much further, exacerbating the costs of
delay for needed projects. According to the 2007 CRS Report for Congress “Streamlining
NEPA.” in 2004, 170 NEPA cases were filed in court to stop a project. Just six percent of them

resulted in an mjunction.
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I am firmly convinced from professional experience, having worked in and out of
government, that the Congress and President of 1969 never intended that an Environmental
Impact Statement process (a “statement,” mind you; the more expansive terms “report” or
“study™ were not even used) would devolve over time into a multi-year, incredibly arcane thicket
of rules, humongous reports, and constant court fights in which any project of importance to the
nation or a state that has some kind of federal hook attached would likely be delayed for years
without providing in return any meaningful measure of environmental accounting for all that
documented pulling of hair and gnashing of teeth. The needless waste of precious time, money,

and other resources (including mountains of paper) is simply extraordinary.

The RAPID bill would restore to NEPA a mote rational and manageable process without
undercutting the law’s environmental review elements. Under the bill, Lhe agencies participating
in the review of a proposed construction project would have 1o work concurrently rather than, as
is olten the case, consecutively. They would have (o [ollow an agreed-upon schedule with
deadlines. If an agency chooses to file comments late in the agreed-upon schedule, when
decisions have been assessed (hen reached and relied upon, the lead agency shall not regard such
late commentary. Additionally, an Environmental Impact Statement shall be done within two
years, an Environmental Assessment within one year. Extensions of time are allowed for good
cause. These basic reforms, taken together, would force all the agencies to hear each other out
from the get-go, would deter any agency from holding back its views until late in the process,

and would enforce a rigor of review and comment where, too often, little exists today.

The streamlining bill also introduces the helpful concept that agencies put forward issucs
of concern as early as practicable so that they may be assessed and resolved, and once resolved,

not re-opened. And where resolution is not achieved, the lead agency shall notify the heads of
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the participating agencies as well as the Council on Environmental Quality. In that way, when
reviews get bogged down and inordinately stretched out by lower-level agency people who
refuse to see the forest for the trees, elevation of an issue can bring needed national or state
perspective to the table. And requiring an annual Report to the Congress on the workings of
NEPA, including the status of litigation, is an excellent way to keep our elected representatives

on top of the NEPA process.

Finally, the streamlining bill takes the 180-day statute of limitations established in the
transportation act of 2005 (called SAFETEA-LU) and extends il to all NEPA claims secking
judicial review of an approved construction project. This makes eminent sense. No project
sponsor, having endured an entire NEPA process, with all that that entatls given the myriad
statutory and regulatory requirements, culminating in a (inal agency action, should have to

wonder beyond six months of time if someone might appeal the project decision ta court.

The reforms outlined above will save meaningful time and (zke nothing away from

legitimate environmental protection. They are rational. Sometimes being rational makes sense.

[’
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Mr. Ross. Mr. Margro, you are now recognized for 5 minutes.

TESTIMONY OF THOMAS MARGRO, CEO,
TRANSPORTATION CORRIDOR AGENCIES

Mr. MARGRO. Thank you, Mr. Chairman and Congressman
Cohen. My name is Tom Margro. I am the chief executive officer
of the Transportation Corridor Agencies. We are two joint powers
authorities formed by the California Legislature to plan, finance,
construct and operate toll roads in Orange County, California.

Thank you for the opportunity to speak before you today to dis-
cuss our agency’s ongoing challenges over more than 15 years to se-
cure the Federal approvals needed to complete the 241 toll road.
Not only is this project critical to alleviating congestion in Orange
County, but it will create over 17,000 jobs and requires no Federal,
State, or local funding.

TCA recently retained the firm of Beacon Economics to do an
economic benefits analysis of our project for the purposes of high-
lighting the importance of the project to the region and the State.
The report found that designing and building this $1.7 billion
project will create more than 13,600 jobs in Orange County alone,
and an additional 3,800 jobs statewide. It will also generate more
than $3 billion in economic output in California and create almost
$160 million annually in local and State tax revenues. The reces-
sion has severely impacted our local economy. And the Orange
County and L.A. Building and Construction Trades Council is re-
porting unemployment rates of 40 to 65 percent for their members.

I commend Congressman Ross for introducing H.R. 4377 and the
Subcommittee for holding this hearing. I have reviewed the bill,
and I believe it makes important reforms that will allow critical
projects like ours to move forward expeditiously without compro-
mising environmental protections and the public input.

The TCA completed the first 51 miles of our planned 67-mile toll
road system in 12 years. However, the last 16 miles has been mired
in the Federal environmental review and permitting process for
over 15 years. The project was intended to be a model for improv-
ing the complex Federal environmental process by integrating re-
views under the NEPA Act, the Clean Water Act, the Endangered
Species Act, and other Federal environmental laws.

The review process was undertaken through the formation of a
voluntary collaborative of State and Federal agencies, working
through a memorandum of understanding among the Federal High-
way Administration, the EPA, the Army Corps of Engineers, and
the U.S. Fish & Wildlife Service, with Federal highways being the
lead agency. Key provisions of this MOU were the commitment by
all agencies to reach consensus at key decision points and included
language precluding agencies from revisiting their concurrence, ex-
cept in very limited circumstances.

This process actually involved two stages. In the first stage, the
collaborative developed the Purpose and Need Statement and iden-
tified 24 alternatives for initial evaluation. This took 4 years. The
second stage took 6 years, during which technical studies were per-
formed, and these alternatives were refined, developed, and evalu-
ated to arrive at the final 10 alternatives that would be carried for-
ward in full analysis in the environmental impact statement.
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The last steps of stage two included the identification by the col-
laborative of agencies of an environmentally preferred alternative
which is designated for corps purposes as the preliminary LEDPA,
or least environmentally damaging practicable alternative.

Having been part of the collaborative process, the U.S. Fish &
Wildlife Service could now complete their evaluation within the
mandated 135 days. However, it still took an additional 3 years to
receive our biological opinion which, fortunately, came out to be
one of no jeopardy.

When the TCA applied for the consistency certification under the
Coastal Zone Management Act, project opponents objected to the
project and produced a study disputing the previous 10 years of
analysis by the collaborative. At this point, both the EPA and Army
Corps questioned the preferred alternative that they had previously
selected and asserted the need for additional environmental studies
and reopened the debate concerning other alternatives.

Our experience with this voluntary collaborative demonstrates
that the Federal environmental process needs fundamental reform.
Despite over a decade of effort by these agencies and the expendi-
ture of over $20 million by the project sponsor, ourselves, this vol-
untary collaborative process failed as there was no agreement on
a preferred alternative. The TCA is committed to working with all
stakeholders to complete the project in an environmentally respon-
sible manner while creating new jobs. The current process, how-
ever, serves as a disincentive for project opponents to work coop-
eratively with project sponsors to address issues, since opponents
can delay or stop projects under the current process without any
repercussions.

Unfortunately, projects around the country have faced similar
delays because of this unwieldy process which allows an endless
and duplicative review of alternatives, with regulatory agencies
getting numerous bites at the apple. This results in added costs
and stops, or delays projects that would provide much-needed eco-
nomic benefits and congestion relief.

Based on our experience and frustration with the NEPA review
and permitting process for our project, we strongly support the pro-
visions in Congressman Ross’ RAPID Act of 2012. Thank you.

Mr. Ross. Thank you Mr. Margro.

[The prepared statement of Mr. Margro follows:]*

*See Appendix for the attachment submitted with this statement.
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Mister Chairman, Members of the Subcommittee, my name is Tom Margro and | am the
Chief Executive Officer of the Transportation Corridor Agencies, two joint powers
authorities formed by the California legislature to plan, finance, construct, and operate toll
roads in Orange County, Califernia. Thank you for the opportunity to speak before the
House Committee on the Judiciary’s Subcommittee on Courts, Commercial and
Administrative Law to discuss our agency’s ongoing challenges over more than 15 years to
secure the federal approvals needed to build the 241 toll road. Not only is this project
critical to alleviating congestion in Orange County, but it is a project that will: (1) create
over 17,000 jobs and {2} that requires no government funding. Funding is provided through

non-recourse tax-exempt municipal bonds via private investment.

TCA recently retained Beacon Economics to do an economic benefits analysis of the project
for the purposes of highlighting the importance of the project to the region and state. The
report found that designing and building the road will create more than 13,600 jobs in
Orange County and an additional 3,800 jobs statewide. It will also generate more than $3
billion in economic output in California and create almost $160 million annually in ocal and
state tax revenues. The recession has severely impacted our local economy and the LA
Building and Construction Trades Council is reporting unemployment rates of 40 to 65

percent for their members.

Based on our experiences with the 241 project, we agree with the recommendations in HR
4377 for improving the environmental review process to expedite project delivery and

reduce costs on projects around the United States.

Introduction
The 241 toll road in Orange County has been in the planning process since 1981. it is

designed to provide an alternative north-south route to Interstate 5 in southern Orange
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County and northern San Diego County — one of the most congested Interstate Highways in
the nation. While the TCA completed the first 51 miles of the toll road system in 12 years,
the last 16 miles has been mired in the federal environmental review and permitting
process for 15 years. The project was intended to be a model for improving the complex
federal environmental process by integrating reviews under the National Environmental
Policy Act {NEPA), the Clean Water Act {CWA), the Endangered Species Act (ESA) and other
federal environmental laws. The state and federal agencies formad what is known as the
“Collaborative” under a Memorandum of Understanding {MOU) among the Federal
Highway Administration (FHWA), the Environmental Protection Agency (EPA), the Army
Corps of Engineers {Corps} and the U.S. Fish and Wildlife Service [F&W). FHWA served as

the lead agency.

Rather than serving as a model for how to make the federal environmental process more
efficient, the experience with the Collaborative demonstrates that the federal
environmental process needs fundamental reform. Despite over a decade of effort by
these agencies, and the expenditure of over $20 million by the project sponsor, TCA, the

process failed.

Project Conception and Planning

Orange County completed initial studies of the need for an alternative to Interstate-5 in the
1970s and 1980s. After approving a conceptual corridor in the early 1980s, local
government realized that traditional state and federal funding sources would not be
adequate to fund the construction of new regional transportation facilities. In 1986, the
California State Legislature established the Transportation Corrider Agencies, public joint-
powers agencies, with the task of financing, constructing and operating the 241 and other

toll roads.
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TCA financed the construction of 51 miles of new regional toll highways -- The San loaquin
Hills (73), Foothill (241}, and Eastern {241/261/133) by issuing non-recaurse bonds — backed
solely by toll revenues and development impact fees collected from new development in
the area of the projects. No federal highways dollars were used to construct the projects.
Since the bonds are not backed by the government, taxpayers are not responsible for
repaying the debt if future toll revenues fall short. Instead, toil and development impact fee
revenue go towards retiring the canstruction debt. TCA was able to construct 51 miles of

toll roads in 12 years.

The NEPA/404 Collaborative Process

TCA conducted further studies and environmental evaluation of the 241 between 1989 and
1991 and the TCA completed an Environmental Impact Report (EIR) under the California
Environmental Quality Act — the state version of NEPA — and, in 1991, adopted a locally-
preferred alternative. TCA then embarked on the federal environmental process, including
the preparation of a federal Environmental Impact Statement (EiS) and other studies
required to comply with the federal Endangered Species Act, the Clean Water Act, the
National Historic Preservation Act, the Coastal Zane Management Act and several ather

federal laws. FHWA acted as the lead federal agency.

The TCA and FHWA initiated the Collaborative pracess to implement a 1993 agreement (the
NEPA/404 Memorandum of Understanding, or NEPA/404 MOU) among the FHWA, the
Corps, F&W and the EPA. The stated purpose of the MOU is to improve interagency
coordination and integrate environmental permitting and analysis procedures. It attempts
to do this by giving all of the federal environmental agencies a seat at the table, and
decision-making authority, throughout the federal environmental process. A key aspect of
the MOU is the commitment by all agencies to reach consensus on key decision points
throughout the environmental process, including agreement on purpose and need,

alternatives to be evaluated in the draft EIS, selection of the preferred alternative that



73

would comply with NEPA, the Clean Water Act and the ESA, and, finally, agreement on
mitigation measures. These key decision points document the collective agreements that
the information was adequate for that stage and the project may prdceed to the next
stage without modification. The MOU includes language preventing agencies from re-
visiting their concurrence except in limited circumstances relating to significant new

information or other significant changes.

For the SR 241 Completion, the NEPA/404 MOU included 2 stages. An outside facilitator
was hired to aséist the Collaborative in their deliberations, and the Collaborative developed
the Purpose and Meed statement and the Alternatives for initial evaluation. This first stage
took four years. In the second stage, the technical studies were prepared, alternatives were
developed and evaluated; and decisions were made about which alternatives to carry
forward for full analysis in the EIS. The last steps of Stage 2 included the identification of an

environmentally preferred alternative and agreement on mitigation measures.

The Collaborative agencies and the TCA worked together for an additional six years {over 10
years in total) on the second stage. After release of the draft EiS, the Collaborative
evaluated and screened 10 alternatives to identify a practicable alternative that would
comply with the requirements of section 404 of the Clean Water Act {the “Least
Environmentally Damaging Practicable Alternative” or “LEDPA”}. In November 2005, the
Collaborative agencies confirmed in writing their earlier agreement on a preliminary
LEDPA, referred to as the “Green Alignment.” The Collaborative found that other
alternatives, including widening |1-5 and only making arterial improvements, were not
practicable or would have greater environmental impacts than the Green Alignment.
Subsequently, the National Marine Fisheries Service concurred with FHWA that the project
would not likely adversely affect endangered or threatened fish species (the steelhead

trout).
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The NEPA/404 MOU contemplated that, concurrently with the identification of the LEDPA,
F&W would complete a biological opinion under the ESA and determine whether the LEDPA
is not likely to jeopardize the continued existence of federally listed species or adversely
modify critical habitat. Since F&W had been at the table throughout the Collaborative
process, the NEPA/404 MOU contemplated that the Service would be able to prepare a
biclogicat opinion within the 135-day deadline established by the ESA. While F&W
eventually did produce a biological opinion, with a finding of No Jeopardy, it did 50 nearly
THREE YEARS AFTER the Collaborative agencies had identified the enviranmentally

preferred alternative.

The next step in the process was for TCA to obtain a consistency certification for the
preferred alternative under the Coastal Zone Management Act. While none of the
preferre‘d alternative is within the federal coastal zone, a small portion of the project comes

within about a half-mile of the coastal zone.

When TCA applied for the consistency certification, project opponents, including
environmental groups, objected to the project despite the fact that they offered no credible
evidence that the project would impact the coastal zone. Project opponents produced a
study by Smart Mobility Inc. (SM1) with recommendations disputing the previous 10 years of
analysis by the Collaborative. In the face of this controversy, EPA and Army Corps
abandoned the unanimous selection of the Green Alignment as the preferred alternative,
asserted the need for additional environmental studies and reopened the debate
concerning other alternatives. Subsequent analysis of the SMI study by TCA, CALTRANS and
FHWA found the report to be flawed. FHWAs then issued a letter dated October 24; 2008
stating, “We have determined in our technical design review that the SMI

recommendations...are not reasonable and feasible.”

Conclusion
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TCA committed 10 years and $20 million to the Collaborative process. Despite
extraordinary efforts to reach agreement with the federal environmental agencies, the
process failed. The “streamiined” process envisioned in the NEPA/404 MOU worked
initially as intended. The Collaborative agencies developed and evaluated alternatives and
eventually agreed on a preliminary LEDPA. But, the federal environmental agencies failed
to carry through on the requirements of the MOU or on the decisions reached through the
Collaborative process. In the face of controversy over the project, the federal
environmental agencies refused to defend the process that they themselves developed and
touted as the solution to the lengthy environmental approval and permitting process. Not
only did they refuse to defend the process, but EPA and Army Corps backtracked from their
prior agreements regarding the identification of a preferred alternative. And, rather than
resolving differences through the Collaborative process, some of the federal agencies

publicly questioned the project during the Coastal Zone Management Act process.

TCA is committed to working with all stakeholders to complete the project in an
environmentally responsible manner while creating new jobs. The current process,
however, serves as a disincentive for project opponents to work cooperatively with project
sponsors to address issues since opponents can delay or stop projects under the current

environmental review process without any repercussions.

Based on our experience with the 241 toll road we strongly support the following reforms in
the bill:
1. Allow states like California with stringent environmental review laws to provide
the compliance with NEPA.
2. Prohibit a federal agency from rescinding its previous concurrence or approval if
the decision was made as part of a coordinated environmental review. If new
facts come to light then a supplermental environmental impact statement may be

prepared.
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3. Require the lead agency to identify the Reasonable Range of Alternatives and do
not require cooperating agencies to evaluate options that the project sponsor
cannot feasibly undertake.

4. Prohibit agencies from reconsidering issues addressed in prior NEPA documents
concerning the project or action.

5. Limit resource agency determinations to issues within their own jurisdiction and

expertise.

We have appended to the testimony a chronology of events associated with this project
and certain relevant letters and documents. We thank you for the opportunity to provide

testimony and ook forward to answering your questions.
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Mr. Ross. Ms. Bear, you are recognized for 5 minutes. Thank
you.

STATEMENT DINAH BEAR, ESQ., FORMER GENERAL COUNSEL,
COUNCIL ON ENVIRONMENTAL QUALITY

Ms. BEAR. Thank you very much, Mr. Chairman and Ranking
Member Cohen. My name is Dinah Bear. I have had 25 years of
experience serving at CEQ, helping to oversee the National Envi-
ronmental Policy Act. The purpose of NEPA is not to promote or
stop projects, but rather to provide information to the decision
maker and to involve the public in that process. There are delays
caused by the NEPA process, and I want to talk about delays for
a few minutes here, not very long.

There are some delays that are warranted. They are consistent
and add value to the purpose of NEPA because they involve impor-
tant issues that the public and the decision maker need to under-
stand. And in that regard, I would like to quote from a transcript
from the House Armed Services Committee, April 28, 1992, from
Admiral James Watkins when he was serving as Secretary of En-
ergy. When he came in as Secretary of Energy, I can tell you from
personal experience that he was not a fan of NEPA. But after going
through the process for a complicated decision involving the pro-
duction and construction of facilities for tritium, he had this to say
at this congressional hearing in front of the House Armed Services
Committee, “And looking back on it, thank God for NEPA, because
there were so many pressures to make a selection for a technology
that it might have been forced upon us, and that would have been
wrong for the country because as the stockpile requirements come
down in tritium, you change technologies, perhaps. The old tech-
nologies, the heavy water reactor, the modular high-temperature
gas-cooled reactor, may not be the best technologies for a quarter
of the original goal of tritium. And that is what it is all about,”
speaking of the NEPA process.

There are delays that are caused by extraneous factors that are
not within the agency’s control. There are also delays that are
caused by internal circumstances in the agencies. It is true that,
as Mr. Kovacs said in his written testimony, CEQ did say in 1981
that many EISs could be produced within 12 months. That state-
ment was made in guidance issued in January 1981. Later in that
year, we saw two trends starting to develop that really were at
odds with each other. One very serious trend that has had a very
deleterious effect on agencies’ ability to comply with NEPA and
other environmental laws in a timely manner is a dramatic de-
crease in internal agency resources.

When I first started at CEQ in early 1981, there were several
agencies and departments that had well-staffed offices for NEPA
compliance, and those offices no longer exist today. There are many
situations where agencies are using staff that are not well trained
in NEPA. Many training elements of agency programs have been
eliminated over the years. And this is on a bipartisan basis, I
might add.

And as a result of the reduction in much of the staff doing
NEPA, a number of EISs—particularly EISs for large construction
projects—are done by consultants or contractors. In my—and I
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mean absolutely no disrespect to contractors or consultants. There
are many, many fine consultants in the field. But in my experience,
the fastest EISs are done in-house by agencies. I have seen EISs
done in less than 12 months. But every time I have seen that hap-
pen, it has been done by staff within the agency. When you have
a consultant involved, it just adds an extra layer of time where the
consultant has to get approvals and consult with the agency and
that inevitably takes a longer time.

At the same time that agencies were getting this reduction in
staff, which hampered their ability to carry out NEPA and shifting
much of the NEPA compliance to consultants, CEQ and many oth-
ers involved in the NEPA process began promoting much more
heavily the integration of all other environmental compliance laws
within the NEPA framework. For a number of reasons, that makes
a lot of sense. But it also makes it harder to meet shorter timelines
and shorter page limits, for that matter. Both of those trends have
continued since 1981.

Let me take a minute or two and talk about concerns with the
bill. I have serious concerns about eliminating CEQ’s conflict-of-in-
terest provisions for projects at the EIS level. I think it is ex-
tremely bad policy. I have concerns with the project default provi-
sions in the bill, the approval default. I have concerns with the
omission of all involvement of county governments and tribal gov-
ernments in this bill. The bill does not codify the recent CEQ guid-
ance, as has been suggested. It picks up many of the same themes
in kind of bullet point, but the details are quite different.
SAFETEA-LU was written specifically for highways, which has
some very unique constructs on how NEPA is done in the highway
situation and cannot easily be translated to many other agencies,
including independent regulatory agencies and agencies with an
administrative appeals process. And there are a number of ambigu-
ities in the bill that make it difficult to understand how it would
actually work.

I see my time is out. Thank you very much. I would be happy
to answer any questions.

Mr. Ross. Thank you Ms. Bear.

[The prepared statement of Ms. Bear follows:]
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Prepared Statement of Dinah Bear, Esq., former General Counsel,
Council on Environmental Quality

HOUSE JUDICTARY COMMITTEE
SUBCOMMITTEE ON COURTS, COMMERCIAL AND ADMINISTRATIVE LAW

HEARING ON H.R. 4377 - THE RESPONSIBLY AND PROFESSIONALLY
INVIGORATING DEVELOPMENT ACT OF 2012 (The “Rapid Act”)

April 25,2012
Room 2141 Rayburn House Office Building

Introductory Remarks

Thank you for the invitation to appear before the Subcommittee on Courts, Commercial
and Administrative Law in regards to H.R. 4377, The Responsibly and Professionally
Invigorating Development Act of 2012. T appreciate the opportunity to testify, and hope that my
remarks will assist the Subcommittee as it considers the important issues raised by H.R. 4377.

By way of background, the Council on Environmental Quality (CEQ) is the agency
established by Congress with responsibility for overseeing the National Environmental Policy
Act, the subject of much, although by no means all, of H.R. 4377’s focus. I was asked to serve
as the Deputy General Counsel for the Council on Environmental Quality (CEQ) with President
Reagan’s team in 1981, In 1983, T was appointed as General Counsel, a non-career position. In
that role, I had responsibility for oversight of agency implementation of NEPA. Iremained in
that position throughout the remainder of President Reagan’s tenure and that of President George
H.W. Bush. Tresigned from CEQ in October, 1993 and resumed responsibilities as General
Counsel in January, 1995. T remained at CEQ during the Clinton and George W. Bush
administrations until the end of calendar year 2007, when I retired from federal service. My
husband and I moved to Tucson, Arizona last year and I continue to be active in the field of
environmental law generally and NEPA specifically.

As this bill is considered, it is important to recall the purpose of the NEPA process.
NEPA does not regulate the private sector. Rather, it informs government agency
decisionmaking, with the help of public involvement. The NEPA process helps to ensure that
agency employees “look before they leap” so that federal dollars are spent wisely through the
identification of less controversial, feasible and less costly alternatives. It is also the framework
for identitying appropriate mitigation measures that could resolve problems for both the project
proponent and the public resources during and after project implementation. It provides an
important opportunity — often the only opportunity — for the public to influence federal agency
decisionmaking.

While someone who reads H.R. 4377 quickly may assume that the bill is directed only at
environmental laws, principally NEPA, the bill’s explicit deadlines for decisionmaking as well as
for environmental review and compliance processes implicitly amend dozens of unidentified
authorizing statutes for every federal agency in the executive branch. It approaches changes to
environmental law requirements by relying on what is generally referred to as the NEPA process
and through required amendments to CEQ’s regulations implementing the procedural provisions
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of NEPA (40 C.F.R. Parts 1500-1508). All other agencies and departments would be required to
undertake rulemaking to conform to the requirements of the bill, for changes to NEPA
procedures, other federal environmental laws, their authorizing legislation, and for some
agencies, their administrative appeals processes.

Tunderstand that this legislation represents the frustrations of those who perceive
environmental laws and regulations to be the major cause of unwarranted delays in approval of
construction projects that require federal approvals or for which federal funding is sought.
Environmental review processes are not always conducted perfectly, from anyone’s perspective.
However, the role of environmental regulation in project delays is often taken out of context and
overplayed in comparison to other causes of delay. As a result, proposed solutions often fail to
address the real causes of those delays that really are unnecessary and related to environmental
issues. A major premise of this bill appears to be the belief that foot-dragging or recalcitrance by
government agencies is the principal cause of delay in achieving compliance with environmental
laws and reaching decisions. The bill addresses this premise through provisions that in some
instances eviscerate the line between the role of government and private sector project
proponents, require federal agencies and federal courts to ignore information, and mandate a
“one size fits all” solution to the perceived cause of delay. Tt is not clear from the bill that the
relationship between provisions in this statute and the other laws it affects has been thought
through. A consistent theme in the bill is that the foreordained outcome of environmental
review and compliance processes should be the rapid approval of all proposed projects, a
premise that is inconsistent with law in some cases and good public policy as an across-the-board
proposition.

Causes of Delay

While the causes of project delay have not been systematically documented throughout
the government for all actions, the body of information available has improved greatly since
GAO noted in 1994 that there was no repository of information on highway projects and their
environmental reviews.! In particular, some valuable analysis has been done on this issue in the
context of highway construction. Since at least the mid-1990’s, two Congressional agencies, the
General Accounting Office/General Accountability Office (GAO), and the Congressional
Research Service (CRS), have prepared a series of reports, remarkably consistent in their
findings, regarding the construction of highway projects and the relationship of environmental
laws generally and NEPA specifically to decisionmaking timelines. Some of this research is
relevant to construction in other federal contexts, but certainly, this type of research is needed
more broadly if agencies and/or legislators are going to be able to formulate successful
approaches to reducing delays.

By 2002, improvement in baseline data and more specific identification of factors
affecting completion time was available, concurrent with the implementation by both federal and
state highway agencies of initiatives to improve the efficiency of environmental review
processes. Significantly, these initiatives included the use of interagency funding agreements to

! “Highway Planning: Agencies are Attempting to Expedite Environmental Reviews, but Barriers Remain”.
GAO/RCED-94-211,p. 7.
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hire additional staff at state and federal environmental agencies.” This was a very important
move, confirmed by a 2003 GAO report that found that 69% of transportation stakeholders
reported that state departments of transportation and federal environmental agencies lacked
sufficient staff to handle their workloads.® While a similar analysis has not been done for other
departments and agencies, based on my observations of trends in agency planning and
compliance budgets, I believe that similar or much more severe staff shortages exist for many
programs.

Recent investigations by CRS underscore both the genesis of delays in factors other than
federal NEPA processes and how better resource allocation at a federal agency can expedite
decisionmaking. Three weeks ago, CRS issued a report on the environmental review process for
federally funded highway projects. In relevant part summary, the report found that:

“The time it takes to complete the NEPA process is often the focus of debate over project
delays attributable to the overall environmental review stage. However, the majority of
FHW A-approved projects required limited documentation or analyses under NEPA.
Further, when environmental requirements have caused project delays, requirements
established under laws other than NEPA have generally been the source. This calls into
question the degree to which the NEPA compliance process is a significant source of
delay in completing either the environmental review process or overall project delivery.
Causes of delay that have been identified are more often tied to local/state and project-
specific factors, primarily local/state agency priorities, project funding levels, local
opposition to a project, project complexity, or late changes in project scope. Further,
approaches that have been found to expedite environmental reviews involve procedures
that local and state transportation agencies may implement currently, such as efficient
coordination of interagency involvement; early and continued involvement with
stakeholders interested in the project; an identifying environmental issues and
requirements early in project development.™

Importantly, this report points out that while much work has been done to document
delays and improvements in timelines related to highway construction, very little work has been
done to understand why certain types of delays occur. One government study suggested that a
major affect was actually external social and economic factors associated with different
geographic regions of the country.® As noted above, in my view, staff shortages clearly have
been a major factor and the highway department funding of staff has, I understand, improved the
situation in that area. But little analytical work has been done regarding federally assisted or
funded construction that takes place in other contexts.

Project Sponsor Responsibilities

* “Highway Infrastructure: Preliminary Information on the Timely Completion of Highway Construction Projects”,
GAQ-02-1067T.

3 “Highway Infrastructure: Stakeholders® Views on Time to Conduct Envirommental Reviews of Highway Projects”,
GAO-03-534,p. 5.

““The Role of the Environmental Review Process in Federally Funded Highway Projects: Background and Issues
for Congress™, CRS 7-5700, R42479, April 11, 2012.

5

*Id. atp. 35.
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Now let me turn to the Responsibly and Professionally Invigorating Development Act of
2012. By definition, “project sponsors” for purposes of this bill includes both public and private
entities as well as public-private entities.®  Projects™ are defined as construction activities
“undertaken with Federal funds or that require approval by a permit or regulatory decision issued
by a Federal agency.”” The first provision of the bill following the definitions articulates the role
of project sponsors in the NEPA process. “Upon the request of any project sponsor”, the project
sponsor may prepare any NEPA document (including an environmental impact statement) in
support of its proposal. § 2(c)(1) The provision goes to state that in such cases, the lead agency
must furnish oversight and independently evaluate, approve and adopt the document prior to
taking action based upon it.

This blurring of the distinction between government and private sector roles in the
context of a process designed to inform government action is extremely troubling. This is
particularly true because projects that require an environmental impact statement (EIS) are those
that by definition may have genuinely significant impacts. Government agencies, whether at the
federal, state, tribal or local level, are structured to represent the public and are accountable to
the public through a variety of mechanisms. Corporations have legitimately different
responsibilities to their shareholders. Both the public at large and corporate shareholders have
the right to expect these respective sectors to behave in ways that are responsible about those
distinctions.

Project sponsors, whether governmental or private, already have a central role in the
NEPA process. Many, if not most, proposed actions analyzed under NEPA are, of course,
initiatives of the lead agency itself. State agencies proposing a project may prepare EISs and
other NEPA documents under conditions set out in Section 102(2) (D) of NEPA. State, local and
tribal government project proponents may become joint lead agencies with federal agencies
when they have similar environmental review requirements, or cooperating agencies when they
have jurisdiction by law over some component of the project or special expertise regarding any
environmental impact associated with one or more of the alternatives to be analyzed. 40 C.F.R.
§§ 1501.5(b), 1506.2, 1500.5(b), 1502.1(b), 1501.5(c), 1501.5(f), 1501.6, 1503.1(a) (1), 1503.1,
1503.3, 1506.3(c), 1506.5(a), 1508.5. Private sector project sponsors may submit whatever
information they choose to the lead agency and to prepare environmental assessments (EAs). 40
CFR. §1506.5. Due to inadequate agency budgets, project sponsors also often choose to pay
for preparation of an EIS by a consultant or contractor that is chosen by and works under the
direction of the lead agency to expedite EIS preparation.

However, the law has always wisely drawn a line between private sector and public
project proponent involvement when the proposed action is one that triggers the statutory
requirement for a “detailed statement” for proposed actions significantly affecting the quality of
the human environment, that is, an EIS. In that situation — a very small percentage of the
thousands of actions falling under NEPA annually — the distinction between private sector
project proponents and government agencies is drawn more sharply. Private sector project
proponents are not permitted to prepare E1Ss. Any contractor selected by the agency to prepare
the EIS must execute a disclosure statement prepared by the lead agency specifying that it has no

¢ Section 2(b) (12).
" Section 2(b) (11).
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financial or other interest in the outcome of the project. 40 C.F.R. §1506.5(c). Obviously, a
private sector project sponsor inherently has a financial interest in the project.

The public is already concerned about the integrity of the process, especially when it
knows that the proponent is funding preparation of the EIS. The provisions in this section
intended to be safeguards regarding government agency oversight and approval of NEPA
documents prepared by proponents are not sufficient to ensure that integrity and, in fact, are
weaker than those already required under NEPA for state project proponents.

This extremely serious concern is exacerbated in the next provision of the bill, Section
2(c)(2), that authorizes lead agencies to accept “voluntary contributions of funds from a project
sponsor” for purposes of either undertaking the NEPA process or making a decision under
another environmental law for the sponsor’s proposed project. Under this provision, corporate
money could be used to pay for the preparation, oversight and approval of a NEPA document, a
Section 7 consultation under the Endangered Species Act, a Clean Water Act permit, etc. These
are inherently government functions that benefit the public at large (as well as the proponent)
and should be financed with government funds rather than from private sources that raise the
specter of a conflict of interest.

Limitation on Number of NEPA Documents

Another major concern with this legislation arises from the restrictions found in Section
2(d) regarding the number of EISs and EAs. The bill would limit an agency to “not more than 17
EIS and EA per proposed project and “no Federal agency responsible for making any approval
for that project may rely on a document other than the environment document prepared by the
lead agency.” This section is a solution in search of a problem, since agencies generally do not
seek out opportunities to prepare additional EISs. Indeed, decisions to prepare a revised or
supplemental EIS or additional EA are usually painful ones reached after much internal
discussion within an agency. However, the fact is that sometimes NEPA documents prove to be
seriously inadequate and must be revised or supplemented to remedy those inadequacies. And
the fact remains that sometimes there are major new developments, whether of a legal, policy or
factual nature, that require additional analysis. An artificial cap to the number of NEPA
documents that can be prepared will not change these facts; it will simply put the analyses out of
sync with the needs of decisionmakers and the public. And because, under the bill, all federal
agencies would have to rely on an EA or EIS for compliance with more than 30 other federal
environmental laws, every document needed for compliance would now have to be included in
the NEPA document, thus lengthening considera