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PRESERVING OUR HOMETOWN INDEPENDENT
PHARMACIES ACT OF 2011

THURSDAY, MARCH 29, 2012

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON INTELLECTUAL PROPERTY,
COMPETITION, AND THE INTERNET,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 9:44 a.m., in room
2141, Rayburn Office Building, the Honorable Tom Marino (acting
Chairman of the Subcommittee) presiding.

Present: Representatives Goodlatte, Coble, Chabot, Issa, Griffin,
Marino, Watt, Conyers, Chu, Jackson Lee, and Johnson.

Staff present: (Majority) Holt Lackey, Counsel; Olivia Lee, Clerk;
and (Minority) Stephanie Moore, Subcommittee Chief Counsel.

Mr. MARINO. Good morning. I would like to call this hearing to
order. The Subcommittee will come to order. Without objections,
the Chairman is authorized to declare the Subcommittee in recess
a}tl anly time for votes on the House floor, which will be coming very
shortly.

Chairman Goodlatte is stuck in traffic, I understand, behind a
traffic accident. So, I would just ask that his statement be entered.
Here he is. I have to relinquish this now. [Laughter.]

Mr. GOODLATTE [presiding]. Good morning. Everything that the
gentleman from Pennsylvania stated is entirely accurate. And we
will begin with an opening statement.

I want to welcome everyone to this hearing of the Intellectual
Property, Competition and the Internet Subcommittee. This legisla-
tive hearing will consider H.R. 1946, the “Preserving Our Home-
town Independent Pharmacies Act of 2011,” which was introduced
by Representative Marino, and is cosponsored by Representatives
Coble and Gohmert of this Committee, as well as 28 other Mem-
bers of the House.

The bill would create a limited antitrust exemption for small and
independent pharmacies to allow them to collectively bargain with
health plans and Pharmacy Benefits Managers, or PBMs, to nego-
tiate the contracts under which health insurers reimburse phar-
macies for their services. Many pharmacists, particularly small and
independent pharmacists, claim that health plans, and particularly
PBMs, have significant market power over them, and that collec-
tive bargaining rights are necessary to allow them to level the play-
ing field, reduce costs, and stay in business.

o))
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Like many Members of this Committee, I am sympathetic to the
challenges faced by small pharmacists who want to profitably prac-
tice their profession in a healthcare market that is increasingly
dominated by a handful of large powerful companies and Wash-
ington bureaucracies. The past few decades have seen rapid con-
solidation and concentration of power in the healthcare market.
This trend has accelerated since the passage of Obamacare and can
be expected to accelerate even more rapidly if that law becomes
fully effective 2 years from now.

I have spoken to pharmacists in my district who tell me that
their negotiations with PBMs are too often take-it-or- leave-it af-
fairs in which the PBMs offer them barely enough to stay afloat.
When a pharmacist fills a prescription, they are paid for that serv-
ice by the patient’s health plan, which is generally administered by
a PBM. In practice, this means that the only way pharmacists can
get paid is through an agreement with the PBM that administers
the patient’s health plan. So, pharmacists are dependent on PBMs
for their livelihood and need to enter agreements with them.

But, independent pharmacists are small, disperse, and at the
PBM’s mercy, while PBMs are large, concentrated, and able to play
pharmacies against one another. As a result, these negotiations are
often one-sided. Pharmacists tell me that they feel compelled to ac-
cept contracts that barely compensate them enough to stay in busi-
ness.

Independent pharmacies provide an important service and give
customers a worthwhile alternative to large chain drugstores or
mail-order pharmacies. There is much to be said for the personal
pharmacist-patient relationship offered by these small businesses.
Like many of my colleagues, I believe that independent community
pharmacies should be preserved.

The question presented by this hearing is whether an antitrust
exemption is the right solution to the problems faced by inde-
pendent community pharmacists. In general, antitrust exemptions
should be disfavored. The antitrust laws are a cornerstone of our
competition-based free-market economy. The antitrust laws guar-
antee that businesses compete with one another to offer better
services, quality, and prices to consumers, rather than conspiring
with one another to increase their own profits at consumers’ ex-
pense.

With few exceptions, every business in America must abide by
these laws. As the Antitrust Modernization Commission reported in
2007, vigorous competition protected by the antitrust laws does the
best job of promoting consumer welfare and a vibrant growing
economy, and exemption from the antitrust laws means firms can
avoid tough discipline of competition, at least to some extent.

That commission helpfully recommended procedural steps that
Congress should take in considering antitrust exemptions and the
standards that Congress should consider in weighing the propriety
of a proposed antitrust exemption.

Procedurally, the Commission recommended that Congress
should create a full public record on any proposed exemption,
should consult with the Federal Trade Commission and Depart-
ment of Justice about the proposal, and should require proponents
of the exemption to submit evidence showing that the immunity is
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justified. This public hearing, at which both community pharmacist
proponents of H.R. 1946 and the Federal Trade Commission will
testify, is intended to fulfill these procedural recommendations. The
Commission also helpfully framed the issues that Congress should
consider with respect to a proposed antitrust exemption. The Com-
mission recommended that the burden of proving the need for an
exemption should rest with the proponents of the exemption.

At a minimum, the Commission suggested that the proponents
should have to show that the antitrust laws would prohibit the con-
duct they want to engage in, that the exemption supports a par-
ticular societal need that outweighs consumers’ interest in the com-
petitive market protected by the antitrust laws, and that there is
no less restrictive way to achieve that societal goal.

I look forward to hearing the testimony of the witnesses today
on this important matter.

[The bill, H.R. 1946, follows:]
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0 H, R, 1946

To ensure and foster continued safety and quality of care and a competitive
marketplace by exempting independent pharmacies from the antitrust
laws in their negotiations with health plans and health insurance insur-
ers.

IN THE HOUSE OF REPRESENTATIVES

May 23, 2011
Mr. MARINO (for himsell and Mr. GOHMERT) iutroduced the [ollowing bill;
which was reflerred (o the Commiltee on the Judiciary

A BILL

To ensure and foster continued safety and quality of care
and a competitive marketplace by exempting independent
pharmacies from the antitrust laws in their negotiations

with health plans and health insurance insurcrs.

1 Be il enacled by lhe Senale and House of Represenla-

[\

lives of the Uniled Slales of America in Congress assembiled,

(98]

SECTION 1. SHORT TITLE.

I

This Act may be cited as the “Preserving Our Home-

h

town Independent Pharmacies Act of 20117,
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2
SEC. 2. APPLICATION OF THE ANTITRUST LAWS TO INDE-
PENDENT PHARMACIES NEGOTIATING WITH
HEALTH PLANS.

(a) IN GENERAL.—Any independent pharmacies who
are engaged In negotiations with a health plan regarding
the terms of any contract under which the pharmacies pro-
vide health care items or services for which benefits are
provided under such plan shall, only in connection with
such negotiations, be treated under the antitrust laws as
an employee engaged n concerted activitics and shall not
be regarded as having the status of an employer, inde-
pendent contractor, managerial employee, or supervisor.

Ac-

(b) PROTECTION FOR GOOD FAITH ACTIONS.
tions taken in good faith reliance on subsection (a) shall
not be the subject under the antitrust laws of eriminal
sanctions nor of any civil damages, fees, or penaltics be-
yond actual damages incurred.

(e) NOo CHANGE IN NATIONAL LABOR RELATIONS
Act.—Nothing in this section shall be constrned as chang-
ing or amending any provision of the National Labor Rela-
tions Aect, or as affeeting the statns of any group of per-
sons under that Act.

(d) EFFECTIVE DATE.—The exemption provided in
snbscetion (a) shall apply to conduct oceurring beginning

on the date of the enactment of this Act.

<HR 1946 TH
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(e) LaMITATIONS ON EXEMPTION.—Nothing in this
section shall exempt from the application of the antitrust
laws any agreement or otherwise unlawtul conspiracy
that—

(1) would have the effect of boycotting any
independent pharmacy or group of independent
pharmacies, or would exclude, limit the participation
or reimbursement of, or otherwise limit the scope of
services to be provided by, any independent phar-
macy or group of independent pharmacies with re-
spect to the performance of services that are within
the scope of practice as defined or permitted by rel-
evant law or regulation;

(2) allocates a market among competitors;

(3) unlawfully ties the sale or purchase of one
product or service to the sale or purchase of another
product or service; or

(4) monopolizes or attempts to monopolize a
market.

(fy LiMrITATION BASED ON MARKET SHARE OF
FROUP.—This section shall not apply with respect to the
negotiations of any group of independent pharmacies with
a health plan regarding the terms of any contract under
which such pharmacies provide health care items or serv-

ices for which benefits are provided under such plan in

«HR 1946 TH
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a PDP region (as defined in subsection (3)(4)) if the num-
ber of pharmacy licenses of such pharmacies within such
group in such region exceeds 25 percent of the total num-
ber of pharmacy licenses issued to all retail pharmacies
(including both independent and other pharmacies) in
such region.

(g) No ErFreECT ON TIiTLE VI OF CrviL RIGHTS ACT
OF 1964.—Nothiug in this section shall be construed to
affect the application of title VI of the Civil Rights Act
ot 1964.

(h) NO APPLICATION TO SPECIFIED FEDERAL PRO-
GRAMS.—Nothing in this section shall apply to negotia-
tions between independent pharmacies and health plans
pertaining to benefits provided under any of the following:

(1) The Medicaid Program under title XIX of
the Social Security Act (42 U.K.C. 1396 et seq.).

(2) The State Children’s Health Insurance Pro-
gram (SHIP) under title XXI of the Social Security

Act (42 U.R.C. 1397aa et seq.).

(3) Chapter 55 of title 10, United States Code

(relating to medical and dental care for members of

the uniformed services).

(4) Chapter 17 of title 38, United States Code

(relating to Veterans’ medical care).

«HR 1946 IH
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(5) Chapter 89 of title 5, United States Code
(relating to the Federal employees’ health benefits
program).
(6) The Indian Health Care Improvement Act
(25 U.S.C. 1601 et seq.).
(7) Part C or D of title XVILI of the Social Se-
curity Act.
(1) DEFINITIONS.—For purposes of this section:
(1) ANTITRUST LAWS.—The term “antitrust
laws”—
(A) has the meamng given it in subsection
(a) of the first section of the Clayton Act (15
U.S.C. 12(a)), except that such term includes
section 5 of the Federal Trade Commission Act
(15 U.S.C. 45) to the extent such section 5 ap-
plies to unfair methods of competition; and
(B) includes any State law similar to the
laws referred to in subparagraph (A).
(2) HEALTH PLAN AND RELATED TERMS.—
(A) IN GENERAL.—The term ‘health
plan’”—
(i) means a group health plan or a
health insurance issuer that is offering

health insurance coverage;

<HR 1946 TH
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6
(i) includes any entity that con-
tracts with such a plan or issuer for the
administering of services under the plan or
coverage; and
(111) does not include a Medicare Ad-
vantage plan offered under part C of title

XVIIT of the Social Security Act or a pre-

seription drug plan offered under part D of

such title.

(B) HEALTH INSURANCE COVERAGE;
HEALTH INSURANCE ISSUER.—The terms
“health insurance coverage” and “health insur-
ance issuer’” have the meanings given such
terms under paragraphs (1) and (2), respec-
tively, of section 733(b) of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1191b(b)).

(C) GrOUP HEALTH PLAN.—The term
“group health plan’” has the meaning given that
term in section 733(a)(1) of the Employee Re-
tiretnent Income Security Act of 1974 (29
U.S.C. 1191b(a)(1)).

(3) INDEPENDENT PIIARMACY.—The term

“independeunt pharmacy’” means a pharmacy that

has a market share of—

«HR 1946 TH
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(A) less than 10 percent in any PDP re-
gion; and
(B) less than 1 percent in the United

States.

For purposes of the preceding sentence, all phar-

macies that are members of the same controlled

group of corporations (within the meaning of section

267(f) of the Internal Revenue Code of 1986) and

all pharmacies under common control (within the

meaning of section 52(b) of such Code but deter-
mined by treating an interest of more than 50 per-

cent as a controlling interest) shall be treated as 1

pharmacy.

(4) PDP REGION.—The term “PDP region”
has the meaning given such term in section 1860D—
11(a)(2) of the Social Security Act (42 U.S.C.
1395w—111(a)(2)).

(j) 5-YEAR SUNSET.—The exemption provided in
subsection (a) shall only apply to conduet occurring during
the 5-year period beginning on the date of the enactment
of this Act and shall continue to apply for 1 year after
the end of such period to contracts entered mto before
the end of such period.

(k) GENERAL ACCOUNTARILITY OFFICE STUDY AND

REPORT.—The Comptroller General of the United States

«HR 1946 IH
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shall conduet a study on the impact of enactment of this
section during the 6-month period beginning with the 5th
year of the 5-year period described in subsection (j). Not
later than the end of such 6-month period, the Comptroller
General shalt submit to Congress a report on such study
and shall include in the report such recommendations on
the extension of this section (and changes that should be
made in making such extension) as the Comptroller Gen-
eral deems appropriate.

(1) OVERSIGHT.—Nothing in this section shall pre-
clude the Federal Trade Commission or the Department
of Justice from overseeing the conduct of independent
pharmacies covered under this section.

O

<HR 1946 TH
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Mr. GOODLATTE. And it is now my pleasure to recognize the
Ranking Member of the full Committee, the gentleman from Michi-
gan, Mr. Conyers.

Mr. CoNYERS. Thank you, Chairman Goodlatte. I am happy to be
here again today. This is the subject of a bill that I introduced and
had reported out of the Judiciary Committee in 2007. And I am so
glad that Tom Marino has picked it up and is moving it forward.
And like you, Mr. Chairman, I am reluctant to create exemptions
in antitrust law, as a rule.

But unlike you, I am going to present evidence that Obamacare,
which I happen to like, the buttons that we passed out say, “I Love
Obamacare,” but I like Obamacare, and I want to prove that it does
not further complicate the issue with PBMs that you suggested
that it might.

Now, my major concern here today is whether or not the savings
created by the exemptions—and by the way, Mr. James was here
before. I think you were a witness before in this matter. Maybe you
weren’t. But, at any rate, I was hoping that there would be some
way we could ensure that the savings from the measure that is be-
fore us could be passed on to the customer-patient, but I under-
stand that that may not be possible.

But, what I would like to get in today, and I hope we can during
the course of the hearing, is the incredible power that the Phar-
macy Benefit Manager exerts on the independent pharmacist. It is
unfair. As a matter of fact, the pharmacist really isn’t even setting
the price of the prescription, because that is all being sent back to
him as to what the cost should ultimately be. And so, I still support
the idea of carving out an antitrust exception for pharmacists, and
I am hoping that we can get this measure through the Judiciary
Committee and send it on its way.

I will put the rest of my statement in the record. I thank the
Chairman.

[The prepared statement of Mr. Conyers follows:]

Prepared Statement of the Honorable John Conyers, Jr., a Representative
in Congress from the State of Michigan, Ranking Member, Committee on
the Judiciary, and Member, Subcommittee on Intellectual Property, Com-
petition, and the Internet

Pharmaceutical care is one of the most important parts of our healthcare system.
Pharmacies serve as a direct interface between consumers and their medications,
and pharmacists play a critical role in advising and caring for patients all over the
country. Pharmacists provide particularly critical and easy-access to health care in-
formation in under-served communities, including residents in inner-city and rural
areas.

During the past several decades, the cost of medical care in the United States has
skyrocketed. And while President Obama and healthcare reform have made
progress in reining in these costs to individuals, more clearly needs to be done.

The prescription drug and drug benefits market is one of the least transparent
and least competitive in healthcare industry. Some studies estimate that the profits
of Pharmaceutical Benefit Managers, or PBMs, increased between 2003 and 2010
by over 600%, and more than 30 states have brought cases against PBMs for fraud-
ulent and deceptive practices since 2007.

And yet, the business model of PBMs pivot around reducing drug costs and nego-
tiating cheaper rates. Large employers and large health plans, the federal govern-
ment’s health plans included, intensely scrutinize which PBMs will keep their pre-
miums low and move between Benefit Managers at will.

Today we discuss a bill authored by Mr. Marino that would grant independent
community pharmacies an antitrust exemption that would allow them to band to-
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gether to negotiate collectively to obtain more favorable terms from health care
plans and Pharmacy Benefit Managers, or PBMs.

In 2000, the House passed the Quality Healthcare Act which contained an amend-
ment I sponsored with similar aims, and in 2007, this Committee reported out a
measure similar to Mr. Marino’s bill favorably to the House Floor.

I am generally skeptical of antitrust exemptions. The antitrust laws protect our
economic freedom against private restraints of trade, and Congress should not take
any effort to curtail their reach lightly.

Exemptions may be appropriate, however, when markets have become so dysfunc-
tional that an exemption becomes the only means of restoring effective competition.
The independent pharmacists make a compelling case in this regard.

On the other hand, there is no guarantee that if independent pharmacies are
granted an antitrust exemption that they will pass these savings on to consumers.
Many, and by some accounts most, independent pharmacies already contract with
Pharmacy Services Administration Organizations, or PSAOs, to bargain collectively
on their behalf for some transactions. There is no guarantee that independent phar-
macies, like any business, wouldn’t use the savings they gleaned in this area to de-
fray losses in other areas. While they may save money with an exemption, the cost
of drugs to consumers may go unchanged.

During the course of today’s hearing, I hope that our witnesses will make a clear
case on how the proposed antitrust exemption would affect consumers and drug
prices for individuals. While the profit margins and business practices of PBMs are
certainly relevant, we are here today to discuss those of independent pharmacies,
and the burden should be on them to prove how they would use a carve-out from
antitrust law to guarantee consumers lower drug prices.

Mr. GOODLATTE. I thank the gentleman. The Chair would note
that the Ranking Member of the Subcommittee, Mr. Watt, of North
Carolina, is unable to be with us, and his statement will be sub-
mitted for the record.*

And the Chair would now recognize the gentleman from Pennsyl-
vanlia to inquire if he has an opening statement he would like to
make.

Mr. MARINO. I do not have an opening statement, Chairman, but
thank you.

Mr. GOODLATTE. You do not? Okay. Well then, we will proceed
expeditiously. He has made up for almost half of the time that we
lost, because of my delay in getting here. We will proceed to intro-
duce our very distinguished panel of witnesses.

Each of the witnesses’ written statements will be entered into
the record in its entirety. I ask each witness to summarize his tes-
timony in 5 minutes or less. To help you stay within that time,
there is a timing light on your table to help. When the light switch-
es from green to yellow, you have 1 minute to conclude your testi-
mony. When the light turns red, it signals that the witness’s 5 min-
utes have expired.

Before I introduce our witnesses, I would like them to stand and
be sworn, as is the custom of this Committee.

[Witnesses sworn.]

Mr. GOODLATTE. Thank you very much. And please be seated.

I understand that one of the witnesses today, Renardo Gray, is
a constituent of the distinguished Ranking Member of the full
Committee, Mr. Conyers. Mr. Conyers has asked for the oppor-
tunity to introduce Mr. Gray, and I will now yield to him for that
purpose.

*The Subcommittee had not received this material as of September 18, 2012.
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Mr. CoNYERS. Thank you. We have just met, unfortunately,
though, he is a native of Detroit, and so am I, and we live in the
same and work in the same part of the city in northwest Detroit.
But Renardo Gray is a pharmacist, the owner of his own business,
the Westside Pharmacy, a graduate of the University of Michigan
College of Pharmacy, and has been in practice on his own since
1985, where he is still working and serving patients today.

He has a thriving small business, and is doing great service to
those citizens and patients that have a cause to use his services.
And I am glad that this is a great occasion for us to meet today,
and I look forward to your testimony. And I thank you, Chairman
Goodlatte.

Mr. GOODLATTE. I thank you, Mr. Conyers.

Our first witness today is Mr. Mike James, a community phar-
macist and owner of Person Street Pharmacy, in Raleigh, North
Carolina. Mr. James served as Vice President and Director of Gov-
ernmental Affairs for the Association of Community Pharmacies
Congressional Network.

Mr. James attended Samford University College of Pharmacy in
Birmingham, Alabama, and has worked closely with the State of
North Carolina on pharmacy and pharmacy governmental issues
for many years. Mr. James was named National Pharmacist of the
Year in 2004 and North Carolina Pharmacist of the Year in 2003.
I look forward to hearing his perspective on this issue as a home-
town independent pharmacist.

Our second witness, Professor Joshua Wright, of George Mason
School of Law, focuses his academic work on antitrust law, and
holds a J.D. and a Ph.D. in Economics from UCLA. Professor
Wright was appointed as the inaugural Scholar in Residence at the
Federal Trade Commission Bureau of Competition, where he
served until fall of 2008.

Our third witness is Mr. Gray, who was ably introduced by the
former Chairman, Mr. Conyers.

And our fourth and final witness is Mr. Richard Feinstein, Direc-
tor of the Federal Trade Commission’s Bureau of Competition. Pre-
vious to his appointment—is it Feinstein or steen?

Mr. FEINSTEIN. Fein-steen.

Mr. GOODLATTE. Fein-steen. Mr. Feinstein was partner at Boies,
Schiller & Flexner, where he focused on antitrust litigation. Mr.
IS?eIilns‘ﬁein is a graduate of Yale University and Boston College Law

chool.

I welcome all the witnesses, and we will begin with you, Mr.
James.

TESTIMONY OF MIKE JAMES, PHARMACIST AND OWNER, PER-
SON STREET PHARMACY, AND VICE PRESIDENT, ASSOCIA-
TION OF COMMUNITY PHARMACISTS CONGRESSIONAL NET-
WORK (ACPCN)

Mr. JamEes. Thank you, Mr. Chairman. Chairman Goodlatte,
Ranking Member Watt, Members of the Subcommittee, good morn-
ing, and thank you for inviting me to testify for the need of the
passage of H.R. 1946. My name is Mike James. I am speaking on
behalf of the Association of Community Pharmacy Congressional
Network, and I am also a pharmacy owner of a practicing phar-
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macy and a practicing pharmacist in Raleigh, North Carolina. I
have one purpose here today, to help 22,000 independent phar-
macies across the country get your attention before they are wiped
out. Here is what you need to know.

There are about 50 independent pharmacies in every congres-
sional district. That is 50 small businesses in your districts that
are owned, managed, and staffed by the most trusted professionals
in your communities. Every one of these small businesses are fac-
ing anticompetitive abuses by PBM corporations that are forcing
them out of business. They are being forced to lay off employees,
close their pharmacy, and turn patients away. Imagine the impact
in your congressional district of just one more pharmacy closing. It
will mean several lost high-paying jobs, many thousands of dollars
in revenues and taxes lost to the community, and redirection of pa-
tSient care out of your towns into mail-order pharmacies in another

tate.

The abuses your hometown pharmacies are facing are the result
of Congress and the FTC losing sight of what having a competitive
market really means. Virtually every single prescription a phar-
macist in your district handles is controlled by one of three PBMs.
I encourage every Member of Congress to reach out to at least one
iilldependent pharmacy at home. You will be told many interesting
things.

For example, every pharmacy will tell you that the PBMs use the
patient data that they are required to provide to steal their cus-
tomers by either forcing the patients to drop their local pharmacy
or coercing them with discounts. The PBM will not allow the local
pharmacies to use these same discounts.

Now, let’s look at a real-world fact. Park West Pharmacy, in Lit-
tle Rock, Arkansas, so far this year has lost money on 218 prescrip-
tions, because PBMs simply refuse to pay them back in full the ac-
%ual cost of the drugs. In total, they have lost, to this point, about

3,000.

Here is something else you should know. Park West Pharmacy
and every other independent pharmacy in the country are prohib-
ited by contract from telling anyone how much they pay for pre-
scriptions or how much the PBMs pays them back. Why does this
matter? Because it prevents planned providers, and Congress, and
the FTC from knowing how much these same PBMs charge their
customer for the drugs. I don’t care what you hear from the PBM
industry today, you will not hear them give you this information.

Do you think this is fair? Do Members of Congress think this is
anything other than a systematic anti-competitive manipulation of
the market? And what about the FTC? Do our Federal regulators,
who are supposed to consider the impact of competition and abu-
sive behavior on Main Street think that their so-called analysis of
this issue engenders anything but mistrust?

The pharmacists in your district know that the goal of the PBM
contract is to undermine the solvency of the independent phar-
macies. I challenge the FTC to convince the Committee here today
what this will do in showing their outdated studies how it will
show any evidence of what they contend. The FTC will tell us that
empowering pharmacists to negotiate together will increase drug
prices. Based on what facts?
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Look closely at the FTC testimony. Do they reference anywhere
in their testimony actual drug pricing data? Not that I can find.
The agency has opinions, but not facts. Why should Congress both-
er with these opinions when the agency cannot even comment on
how PBMs are manipulating prices right now to destroy competi-
tion? How does the FTC explain why PBMs handle 10 percent of
prescriptions just a few years ago, and now they handle over 85
percent of all prescriptions?

Is it superior pricing? Certainly not. A survey conducted by “Con-
sumer Reports” in 2011 on popular brand name drugs found that
independent pharmacies offered lower prices than traditional and
national pharmacies, including those owned by PBMs. And when it
comes to lower-cost generic drugs, independent pharmacies are
generics to fill over 70 percent of prescriptions compared to less
than 60 percent by the PBMs. The FTC offers opinions with that
data. The pharmacies in your district can provide you with real
data.

Finally, on behalf of the pharmacy owners in your districts who
want to compete head to head with the PBMs, we will hope you
will ask Mr. Wright to do more in this hearing than simply throw
around data that cannot be evaluated. Instead, how about asking
him to obtain why they are systematically under paying Park West
Pharmacy in Representative Griffin’s district.

Then let’s ask this question: If the FT'C and PBM representatives
here today see nothing wrong with allowing the largest PBMs to
consolidate into a national conglomerate that put a stranglehold on
their retail competition, how can they argue that efforts by the
independent pharmacies to fight back together will have a worst ef-
fect on the marketplace? As long as the FTC fails to grasp the
micro-effects of the PBM industry’s clearly anti-competitive prac-
tices, there is only one way Congress can address this problem.
That is to empower pharmacies to fight back on their own. The
PBMs may tell you that a few pharmacies negotiating against them
in your districts can manipulate drug prices against your constitu-
ents. Do you really believe this?

Mr. GOODLATTE. You need to summarize.

Mr. JAMES. I will. Thank you very much.

Mr. GOODLATTE. Your time has expired.

Mr. JAMES. The reason I am here today is to encourage you to
task the independent pharmacists in your district who is manipu-
lating whom.

Mr. Chairman, H.R. 1946 is a key to restoring pharmacy com-
petition. I encourage the Subcommittee to pass it right away.

Mr. GOODLATTE. Thank you, Mr. James.

Mr. JAMES. Thank you. And thank you for your time.

[The prepared statement of Mr. James follows:]

Prepared Statement of Mike James, Vice President, ACP Congressional
Network and Pharmacist/Owner, Person Street Pharmacy, Raleigh, NC

Chairman Goodlatte, Ranking Member Watt, and members of the subcommittee,
good morning and thank you for inviting me to testify on the need for passage of
HR 1946, a bill to let independent pharmacies negotiate together against large,
multi-state pharmacy benefit management (PBM) corporations.

My name is Mike James. I am Vice President and Director of Government Affairs
for the Association of Community Pharmacies Congressional Network. I am also a
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practicing pharmacist and the owner of an independent, community pharmacy in
Raleigh, North Carolina.

I have one purpose here today: To help 22,000 independent pharmacies across the
country get your attention before they are wiped out. Here is what you need to
know:

1. There are on average 50 independent pharmacies in every congressional dis-
trict—that’s 50 small businesses in your districts that are owned, managed,
and staffed by (according to annual surveys for the past decade) the most
trusted professionals in your communities.

2. Every one of these small business owners is facing anti-competitive abuses
by PBM corporations that are forcing them out of business, and every one
of them that fails to beat these abuses will be forced to lay off employees,
close up shops, and turn patients away. Imagine the impact in your congres-
sional district of just one more pharmacy closure this month: It will mean
several lost high-paying jobs, thousands upon thousands of dollars in reve-
nues and taxes lost to the community, and redirection of patient care out of
your towns and into mail-order programs that are managed by automated
systems in another state.

3. The abuses your home town pharmacies are facing are a result of the erosion
of a competitive market that has been enabled by Congress and ignored by
the Federal Trade Commission.

Let me explain exactly what I mean.
THE PRESCRIPTION DRUG MARKET IS NOW OWNED BY PBMS

First, let me point out that I testified before the Judiciary Committee on similar
legislation that passed the committee in 2007. Since then, the problems the bill was
drafted to address have grown worse because PBMs have consolidated their market
power.

Specifically, Express Scripts acquired Wellpoint, CVS acquired Caremark, and
now Express Scripts is about to acquire Medco. This last deal alone will empower
a single PBM to dictate to 150 million consumers what medications they can take,
how much they will pay for each prescription, and where they can get their prescrip-
tions filled. In fact, that single PBM will control 40% of the entire prescription drug
market in the U.S. The three largest PBMs will control more than 85% of every pre-
scription in America.

Here is what that means: Virtually every single prescription a pharmacist in your
district handles is controlled by one of three PBMs. The PBMs tell your pharmacists
whether they can fill a prescription at their pharmacies, whether they can use a
lower-cost generic or must use a more profitable brand preferred by the PBM, and
what profit margin the pharmacy is allowed to keep. Keep in mind that these PBMs
are in direct competition with every pharmacy in every one of your districts.

WANT PROOF? ASK YOUR PHARMACY CONSTITUENTS

Let’s look closely at the ridiculous system that has been created—I encourage
every member of Congress to reach out to at least one independent pharmacy at
home. Here is what you will find:

e Every pharmacy will have a contract with one or more PBM. The contract will
prohibit any disclosure by the pharmacy—including to patients—of how much
the pharmacy paid for the prescriptions they fill, how much the PBM pays the
pharmacy for the prescriptions, and how much profit the PBM keeps.

o The contracts will tell every pharmacy they may not under any circumstances
fill prescriptions for any patient beyond 30 days.

e The contracts will require every pharmacy to turn over all of its data about
every patient in a plan, including his or her mailing information.

Here is what else you will find:

e Every pharmacy in your district will be able to provide you with specific ex-
amples of how the PBMs reimburse them for prescriptions at less than their
actual cost to acquire the drugs.

e Every pharmacy will tell you that the PBMs routinely offer more convenient
60- and 90-day prescriptions to any patient who will agree to leave the phar-
macy and register for the PBM’s proprietary mail service.
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e Every pharmacy will tell you that the PBMs use the patient data they are
required to provide to steal their customers by either forcing the patient to
drop their local pharmacy or coercing them with discounts the pharmacy is
barred by contract from offering.

Now, let’s look at real-world data—facts—to see exactly how this works. I have
in my hand a copy of a report from Park West Pharmacy in Little Rock, Arkansas,
which is located in Representative Griffin’s district. They sent me a copy of their
letter to you this week, Congressman, in which they requested that this information
be entered into the hearing record. It provides a detailed list of every prescription
the pharmacy filled from January of this year to Monday of this week in which they
l(l)lst money because PBMs under-reimbursed them. Here is exactly what the report
shows:

e Park West Pharmacy so far this year has lost money on 218 prescriptions be-
cause PBMs simply refused to pay them back in full for the actual cost of the
drugs.

e Park West Pharmacy spent $20,716 for the drugs, but received only $15,489
from the PBMs. When patient co-payments were added, the pharmacy recov-
ered just $18,886.

That means Park West Pharmacy lost $1,830, or 9% of their total expenditures.
It also means that the PBMs made a profit on these drugs by literally using Park
West Pharmacy as a form of lending agent—and then stiffing the lender. Every
other independent pharmacy in America faces the same situation on dozens and
even hundreds of transactions every day. Here is something else you should know:
Park West Pharmacy and every other independent pharmacy in the country are pro-
hibited by contract from telling anyone how much they pay for prescriptions, or how
much the PBMs pay them back. Why does this matter? Because it prevents plan
providers—and Congress and the FTC—from knowing how much those same PBMs
charged their customers for the drugs. I don’t care what you hear from the PBM
industry today—you will not hear them give you this information.

WHO IS LOOKING OUT FOR PHARMACIES IN YOUR DISTRICTS?

You think this is fair? Do members of Congress think this is anything other than
a systematic, anti-competitive manipulation of the market? And what about the
FTC? Do our federal regulators—who are supposed to consider the impact of com-
petition and abusive monopolistic behavior on main street Americans—think their
so-called “analysis” of this issue engenders anything but mistrust and disgust from
22,000 pharmacy owners and the millions of patients they serve?

Since we have the FTC with us today, let’s get real. The pharmacies in your dis-
tricts know that the goal of PBM contracts is to systematically undermine the sol-
vency of the independent pharmacies that compete with them, and to force patients
covered under PBM agreements into their highly profitable proprietary mail-order
programs. I challenge the FTC to convince the committee members—and the thou-
sands of small business owners in their districts who are being driven under while
you tell us about your outdated studies—otherwise.

THE FTC RELIES ON THEORY, NOT DATA

The FTC will tell us that empowering pharmacies to negotiate together will in-
crease drug prices. Based on what facts? Look closely at the FTC testimony. Do they
anywhere reference actual pharmacy pricing data? No. The agency cites 2007 opin-
ions by the Antitrust Modernization Commission, refers to its 2009 study of com-
petition for biologic drugs, two general studies from 2004 and 2005, and staff com-
ments presented to a few state legislatures. The agency has opinions, but not facts.

Why should Congress bother with these opinions when the agency cannot even
comment on how PBMs are manipulating prices right now to destroy competition?
How does the FTC explain why PBMs handled 10% of prescriptions just a few years
ago, and now handle 85% of prescriptions? A significant part of this market expan-
sion is attributed to passage by Congress of provisions in the new Medicare Part
D law that handed whole markets over to the PBMs. What attributes for the rest
of their aggressive growth?

Is it superior pricing? Certainly not. A survey conducted by Consumer Reports in
2011 of popular brand-name drug prices found independent pharmacies offered
lower prices than traditional, national pharmacies, including those owned by the
PBMs. And when it comes to lower-cost generic drugs, independent pharmacies use
generics to fill over 70% of prescriptions compared to less than 60% by PBMs (since
they make more in rebates and secret “spread pricing” from brands). What if we
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factor in PBM claims that their mail-order programs can’t be beat? Consider this
statement from American Health & Drug Benefits, a peer-reviewed forum for phar-
macy benefit program designs:

More controversial, however, is the validity of claims by PBMs that mail-
order programs offer significant cost savings to plan sponsors. Very limited
research has been conducted to definitively establish a significant economic
value of mail order pharmacy service. The limited study data published
show mixed results, raising questions about the cost impact to the plan spon-
sor.

The FTC offers opinions without data. The pharmacies in your districts can pro-
vide you with data, and it will change your views about the real threat to lower
drug prices.

KEY QUESTIONS WE HOPE YOU WILL ASK

Here are questions the FTC and PBM representatives who are with us today
should be asked to answer:

1. What other industries are allowed to use confidential patient data that is
compelled by contract or federal law to steer consumers into proprietary pro-
grams?

2. Why should PBM corporations be allowed to maintain confidentiality provi-
sions in their contracts—even on a supposedly “volunteer” basis—to prevent
public disclosure of costs that are borne by state and federal governments?

3. Under what reasonable standard should pharmacies be locked out of the
mellrker;cs for services customers want, like 90-day prescriptions when appro-
priate?

MISINFORMATION WE KNOW PBMS WILL GIVE YOU

Finally, on behalf of the pharmacy owners in your districts who want to compete
head-to-head with PBMs, we hope you will make the PBM industry’s representative
do more at this hearing than simply throw around aggregate data that cannot be
validated, claim that lack of transparency in prescription drug transactions is some-
how “good” for keeping prices low, and ask you to look the other way when they
steer as many people as possible out of your local pharmacies and into their ex-
tremely profitable proprietary programs. Instead, how about asking him to explain
why they are systematically under-paying Park West Pharmacy in Representative
Griffin’s district? Perhaps the PBM representative here today can go through this
list of transactions with us to explain what policy guides this behavior. At min-
imum, let’s ask him to tell us how much of the money they took from Park West
Pharmacy went to the PBMs’ insurance customers, and how much the PBMs simply
put in their pockets without telling anyone.

Then let’s ask this question: If the FTC and PBM representatives here today see
nothing wrong with allowing the largest PBMs to consolidate into national conglom-
erates that put a stranglehold on their retail competitors, how can they argue that
efforts by independent pharmacies to fight back together will have a worse affect
on the market?

Finally, as long as the FTC fails to grasp the micro-effects of the PBM industry’s
clearly anti-competitive practices—micro-effects I might add that sum up to an obvi-
ous macro-strategy of restraining trade and manipulating competition—there is only
one way Congress can address this problem. That is to empower pharmacies to fight
back on their own.

Now let’s all sit back and listen to the PBM representative, who will argue that
HR 1946 provides a “license to engage in price fixing and boycotts” that will lead
to higher drug prices. The FTC may think my small pharmacy in North Carolina
has the power to undermine the multi-billion dollar PBM corporations that fight me
every day, and the PBMs may tell you that a few pharmacies negotiating against
them in your districts can manipulate drug prices against your constituents. But the
reason I am here today is to encourage you to go ask the independent pharmacies
in your district: “Who is manipulating whom?”

Mr. Chairman, HR 1946 is the key to restoring pharmacy competition. I encour-
age the subcommittee to pass it right away.

Thank you.

Mr. GOODLATTE. Professor Wright, welcome.
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TESTIMONY OF JOSHUA D. WRIGHT, PROFESSOR,
GEORGE MASON UNIVERSITY SCHOOL OF LAW

Mr. WRIGHT. Chairman Goodlatte, Members of the Sub-
committee, thank you for the opportunity to testify today. My name
is Joshua Wright. I am a professor at the George Mason University
School of Law, where I teach antitrust law and economics. I also
hold a courtesy appointment in the Department of Economics. I
was the inaugural Scholar in Residence at the FTC from 2007 to
2008.

I am here today to discuss H.R. 1946, a proposed exemption from
the antitrust laws that would allow independent pharmacies to col-
lectively negotiate with health plans on pricing provisions and
other contract terms.

It is my view that the proposed legislation is ultimately likely to
harm consumers and should be opposed on those grounds. Local
pharmacists striving to provide quality care for patients undoubt-
edly face significant economic pressures from both changes in the
healthcare market and from vigorous competition. While identi-
fying ways to reduce costs in complex and dynamic healthcare mar-
kets is a critical policy objective, an antitrust exemption for inde-
pendent pharmacies is likely to undermine that goal.

The purpose of H.R. 1946 is to ensure safety, quality of care, and
a competitive marketplace. The overarching goal of the antitrust
laws is to foster competition, and thereby maximize consumer wel-
fare. This goal of maximizing consumer welfare is rarely, if ever,
served by antitrust exemptions. Indeed, the consensus view is that
such exemptions are much more likely to reduce consumer welfare
than to enhance it.

The bipartisan Antitrust Modernization Commission has ex-
plained that, “A proposed exemption should be recognized as a de-
cision to sacrifice competition and consumer welfare.” It is widely
recognized that antitrust exemptions benefit small concentrated in-
terest groups while imposing costs broadly upon consumers at
large. These costs generally take the form of, to quote the Antitrust
Modernization Commission again, “Higher prices, reduced output,
lower quality, and reduced innovation.”

The Antitrust Modernization Commission concluded that exemp-
tions should rarely be granted and only when proponents have suc-
cessfully demonstrated that permitting unlawful and anti-competi-
tive conduct is necessary to satisfy a specific societal goal that
trumps the benefit of a free market to consumers and the U.S.
economy, in general. This burden should not be taken lightly. The
Sherman Act has been described as the Magna Carta of free enter-
prise, precisely because it was designed to enhance economic lib-
erties promoted by competition.

Antitrust exemptions not only pose a risk to consumers, they are
also generally unnecessary to achieve legitimate pro-competitive
ends. The antitrust laws permit cooperation achieving pro-competi-
tive objectives, rendering an exemption for such activities unneces-
sary.

The increased incorporation of economic thinking into antitrust
analysis over the past several decades has endowed the antitrust
laws with sufficient flexibility to permit such pro-competitive col-
laboration while condemning horizontal arrangements likely to re-
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duce competition. Exemptions, in light of existing antitrust law, are
simply unnecessary to protect parties from pro-competitive coordi-
nation.

Exemptions are equally unnecessary in the healthcare context.
There, the antitrust agencies have actively provided guidance to
pharmacies and other healthcare providers and folks outside of the
healthcare industry, distinguishing lawful from unlawful conduct
under the antitrust laws. The FTC issues advisory opinions to mar-
ket participants seeking to compete more aggressively by means of
limited coordination.

Healthcare providers can and do engage in such lawful coordina-
tion through the use of pharmacy service administrative organiza-
tions and other collaborations. The agencies advise many of those
market participants that it will not challenge their coordinated ef-
forts. The antitrust division at the Dod also actively and in concert
with the FTC provides similar guidance to healthcare providers.
Most recently, the FTC and Dod issued a joint policy statement ex-
plaining how those agencies would apply existing antitrust laws to
accountable care organizations.

The proposed exemption will likely increase healthcare costs. The
exemption is designed to allow coordinated activities among phar-
macies that both basic economic theory and experience indicate will
result in higher prices faced by health plans. Economic theory un-
equivocally predicts that at least in some of the collective negotia-
tions exempted will raise costs that will in turn be passed on in the
form of higher prices paid by consumers.

One obvious implication of the antitrust exemption will be higher
reimbursements. One recent study, for example, estimates the in-
creased healthcare costs ranging from $9 to $29 billion over a 5-
year period. Would such an exemption provide any offsetting bene-
fits for consumers? The answer provided by existing law and eco-
nomic analysis, I believe, is no. The most critical point is that the
current Federal law permits collective activity by pharmacies and
other healthcare providers to the extent that it is pro-competitive
and benefits consumers.

Thank you.

[The prepared statement of Mr. Wright follows:]
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Mr. Chairman and Members of the Subcommittee — thank you for the
opportunity to testify before you today. My name is Joshua D. Wright. I am a Professor
of Law at the George Mason University School of Law. I also hold a courtesy
appointment in the Department of Economics. 1 reccived a J.D. from UCLA in 2002 and
a Ph.D. in cconomics in 2003. | was the inaugural Scholar-in-Residence at the Federal
Trade Commission from 2007 to 2008 and have also served as a consultant to the
Federal Trade Commission on a number of issues. My research focuses upon antitrust
law and analyzing the competitive effects of regulation in a variety of industries,
including health care. I represent myself solely at this hearing and I have received no
financial support for this testimony.

I am here today to discuss H.R. 1946, a proposced exemption from the antitrust
laws that would allow independent pharmacies to collectively negotiate with health
plans on pricing provisions and other contract terms. It is my view that the proposed
legislation is likely to harm consumers and should be opposed on those grounds. Local
pharmacists striving to provide quality care for patients undoubtedly face significant
economic pressures from both changes in the health care market and vigorous
competition. While identifying ways to reduce costs in complex and dynamic health
carc markets is a critical policy objective, an antitrust exemption for independent

pharmacies is likely to undermine that goal.



24

L ANTITRUST EXEMPTIONS ARE DISFAVORED

The purpose of H.R. 1946 is to ensure safety, quality care, and a competitive
marketplace. The overarching goal of the antitrust laws is to foster competition and
thereby maximize consumer welfare.! This goal is rarely, if ever, served by antitrust
exemptions; indeed, the consensus view is that such exemptions arc much more likely
to reduce consumer welfare than to enhance it. The Antitrust Modernization
Commission has explained, “A proposed exemption should be recognized as a decision

1”7

to sacrificc competition and consumer welfarc . . . "2 It is widely recognized that
antitrust exemptions benefit small, concentrated interest groups while imposing costs

broadly upon consumers at large® These costs generally take the form of “higher

prices, reduced output, lower quality, and reduced innovation.”*

1 See NCAA v. Bd. of Regents, 468 U.S. 85, 107 (1984) (“Congress designed the Sherman Act as a
consumer welfare prescription.” (quoting Reiter v. Sonotone Corp., 442 U.5. 330, 343 (1979))).

2 ANTITRUST MODERNIZATION COMM'N, REPORT AND RECOMMENDATIONS 350 (2007), available af
http://govinfo library.unt.edu/amc/report_recommendation/amc_final_report.pdf; se¢ afso Letter from
Antitrust Section, Am. Bar Ass'n, to Antitrust Modemnization Comm'n 2 (Nov. 30, 2005) [hereinafter
Letter from ABA to AMC], available at
http://govinfo library. unt.edu/amc/public_studies_{fr28902/immunities_exemptions_pdf/061024_ABA-
Shipping-Act.pdf (“Whether justificd or not, broad exemptions and immunitics from antitrust laws arc
harmful to consumer welfare almost by their very definition.”). The American Antitrust Institute has also
weighed in on the competitive effects of antitrust exemptions, finding they “may be not only unnecessary
but harmful to competition and the values that it serves” Letter from Working Grp. on Immunities &
Lxemptions, Am. Antitrust Inst., to Antitrust Modernization Comm'n 2 (July 15, 2005) [hereinafter Lett