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DEPARTMENT OF JUSTICE’S GUIDANCE ON
ACCESS TO POOLS AND SPAS UNDER THE
ADA

TUESDAY, APRIL 24, 2012

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 4:38 p.m., in room
2141, Rayburn House Office Building, the Honorable Trent Franks
(Chairman of the Subcommittee) presiding.

Present: Representatives Franks, Nadler, Scott, and Conyers.

Staff Present: (Majority) Holt Lackey, Counsel; Jacki Pick, Coun-
sel; (Minority) David Lachmann, Subcommittee Staff Director; and
Heather Sawyer, Counsel.

Mr. FRANKS. I just want to welcome all of you today. You know,
I usually have just a written opening statement, and I am going
to read that in a moment, but if I could just speak to you just for
a moment from my heart here. I know that there are a lot of people
here that are trying to do every good thing that you can. And I
want you to know there is nobody in the world on your side more
than I am.

One of the people in my office, a man named Brian Van Hovel,
has worked for me for 10 years in this Congressional office. He is
paralyzed from the neck down. And he is absolutely one of the most
effective, best workers we have.

Last year he was the staff member of the year in our office. And
I want you to know that I care very much about your cir-
cumstances and the challenges that you have. And this isn’t about,
this hearing today isn’t about some attempt to reduce access on
anybody’s part. It is about making sure that the law is followed.
And in the Administrative Procedures Act, that wasn’t done. And
in a sense, that has two implications, I believe, for all of you—or
for many of you.

One, when the rule of law is ignored, it damages and hurts the
rights of those who are either disabled or weaker than others, in
the most profound way. Because otherwise, we would just have,
you know, the survival of the fittest prevail if we don’t have the
rule of law. And secondly, I believe that there are some implica-
tions to some of the policy here that could actually reduce the ac-
cess of the handicapped and disabled in this situation.
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So I just want you to know that. And I hope that we can find
the best policy here. And this isn’t about—we are not hearing a bill
as it were, we are trying to hear the truth from everybody. And I
want everybody to have a chance to be heard. And I want you to
have a chance to be heard. And if we do that, if we are respectful
to each other, we have a chance do what only America has been
able to do. With that, I am going to read my opening statement,
and just want you to know that is just something I wanted to say
to you.

I want to welcome you all to this hearing on the Department of
Justice’s Guidance to Access to Pools and Spas Under the Ameri-
cans with Disabilities Act. This hearing is about transparency,
open debate, and fairness in the regulatory process. Without objec-
tion, the Chair is authorized to declare a recess of the Committee
at any time. Congress has given great power to Federal regulatory
agencies, but we have done so within strict limits. A regulatory
agency may not exceed the authority that Congress has given it,
Zn(:}% it must abide by the Administrative Procedures Act, or the

PA.

Complying with Federal regulations is time consuming and very
expensive. The least that Congress can do is to minimize the bur-
den of regulation on American job creating and businesses to en-
sure that regulations are imposed according to the APA.

In 2010, the Department of Justice issued a regulation, the ADA
Standards for Accessible Design, which sets requirements to ensure
that disabled Americans could access public accommodations.
These standards were the result of a public rulemaking process
dating back to 2004 guidelines adopted by the United States Access
Board, an agency that develops design standards for disabled ac-
cess. Like all new regulations, the 2010 Standards were subject to
a comment period so that citizens could express their approval or
their concerns, or perhaps even their ways of improving them. Like
all proposed major regulations, the 2010 Standards were also sub-
mitted to the Office of Management and Budget for analysis of
their costs and benefits, and then submitted to Congress so it could
allow or reject them.

One public accommodation that the 2010 Standards regulated
was access into and out of swimming pools. Small swimming pools
were required to have either a sloped entry or a pool lift. Larger
pools were required to have two accessible means of entry, one of
which must be a sloped entry or pool lift.

On January 31 of this year, Department of Justice issued what
it called a technical assistance document. DOJ claims that this doc-
ument merely interprets the 2010 Standards, but it does more by
detailing three new pool access requirements. The document states
that pool lifts must generally be fixed rather than portable, pool
lifts must remain at pool side and operational during all pool
hours, and pool lifts cannot be shared between pools. Nothing in
the 2010 Standards, the 2004 guidelines on which they were based,
or the regulatory record drew any distinction between a portable
pool lift and a fixed lift. The means of how a pool owner complied
with the requirement to provide access into a pool, whether using
a portable or a fixed lift, was not an issue, so it was not debated
and analyzed during the rulemaking process.
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Because DOJ invented these new requirements by circumventing
the rulemaking process, there was no opportunity for the public,
Office of Management and Budget, or Congress to comment, or any
of you for that matter, to comment or analyze the DOJ’s guidance.
This means that there is no adequate record of the cost, benefits,
and impacts of this guidance. There is no record of the costs of buy-
ing portable lifts compared to construction necessary to install fixed
lifts, or significantly, the potential risk that children playing
around, like my 3-year old twins do on a moment’s basis, could
hurt themselves in an elevator attached to a pool.

DOJ skipped all of those steps that require them to show their
work when making new requirements, and simply imposed their
preferred policy. This policy will mean trial lawyers bringing more
ADA lawsuits against businesses. It could actually impact you all
in a very negative way. This is why a bipartisan group of Congress-
men have called on DOJ to delay enforcing its so-called interpreta-
tions and begin a proper APA rulemaking process. Several bills
have been introduced to address the issue directly, which may be
necessary if DOJ will not comply with the APA. And I don’t know
what else to add.

I want to hear everyone here today. We are going to allow the
Ranking Member to express his opinion. I am sure he is going to
beat the tar out of me, and I am ready. Okay? So God bless you.

And with that, I now yield to the Ranking Member of the Sub-
committee, Mr. Nadler, for his opening statement.

Mr. NADLER. Thank you, Mr. Chairman. Last week, the Sub-
committee called a hearing on the Justice Department’s voting
rights enforcement without inviting the Department of to testify.
Now we have a hearing to examine Department of Justice regula-
tions regarding the Americans with Disabilities Act and, once
again, the Justice Department is not here to speak for itself, this
time, having been invited much too late, less than a week ago, to
be able to arrange for testimony today. Instead, we have a lawyer
representing a hotel association who can speak to her clients’ inter-
ests, but unlike the Justice Department, is not obligated to make
an objective assessment and issue regulations that serve all stake-
holders, business owners and patrons alike, and achieves the law’s
underlying purposes.

As I said at last week’s hearing, holding hearings to examine the
actions of a Federal agency without ensuring the agency’s presence
might do for a kangaroo court, but it should not be the standard
for the United States Congress. We should not be moving forward
on this without hearing from DOJ, which made clear that if we
would delay this hearing by a week they would be able to attend.
Increasing access and opportunities are core goals of the ADA, and
are critical to greater independence and community integration for
people with disabilities.

This law and these goals have always enjoyed widespread sup-
port. I hope that today’s hearing does not signal an erosion of our
historic bipartisan commitment to the law’s guiding principles or to
our promise of equality for our friends, families, co-workers, and
neighbors with disabilities. One of the ADA’s guiding principles is
that public entities and public accommodations must take “readily
achievable” steps to increase access to existing facilities. The law



4

does not require that every step must be taken regardless of bur-
den or expense. Rather, it requires only those that are “easily ac-
complishable and able to be carried out without much difficulty or
expense,” which is exactly how “readily achievable” is defined in
the ADA.

This standard, established by Congress when it passed and the
first President Bush signed the ADA 22 years ago, was sought and
supported by the business community because it provides flexibility
to determine what is achievable based on the covered entity’s par-
ticular circumstances.

With this flexibility, of course, comes the responsibility for deter-
mining what is readily achievable for your own business. But a
mom-and-pop outfit that operates three hotels will never be re-
quired to take the same steps as the Marriott chain. Given this, the
current claim that every owner of an existing pool will have to in-
stall permanent or fixed lifts or pay civil penalties or cash settle-
ments rests on an alarming and alarmist misreading of the ADA
and the accompanying regulations.

The ADA and the new regulations require a hotel to consider
whether installing a sloped entry into a pool or a fixed or perma-
nent lift is “readily achievable.” While we have heard and antici-
pate that some of the witnesses will testify today that the DOJ has
demanded that all pool owners install a permanent or fixed lift in
every pool, that simply is not the case. Here, in fact, is exactly
what the Justice Department’s January 2012 guidelines provide.
“For an existing pool, removing barriers may involve installation of
a fixed pool lift with independent operation by the user to the ex-
tent that it is readily achievable to do so.” “May,” not “must” install
a fixed lift, and then only to the extent that doing so is readily
achievable.

There are compelling reasons why installing a permanent lift is
preferable to a portable lift, and something that should be done if
it can be done easily and inexpensively. A fixed or permanent lift
is available at all times a pool is open without the need for staff
to locate the lift, ensure it is in operating condition, and provide
timely and safe installation. An underlying goal of the ADA is to
achieve equality of access and independence. A fixed lift is far su-
perior in achieving this goal, as it allows a person with a disability
to access a pool on the same terms as everyone else. A fixed lift
also poses no greater safety risk than any other means of entry or
exit into a pool, and is no more likely to be misused by children
or others, particularly as lifts become a more commonplace feature
of our everyday landscape.

Of course, while a fixed lift or a sloped entry, which is another
possibility, may be the best options, they simply are not required
unless “readily achievable,” which means if they are too hard or too
expensive, the law doesn’t require either, and there is no possibility
of civil penalties. The ADA requires courts to take into account the
size and financial resources of the business in determining what is
readily achievable, which means that small family-owned hotels
are especially unlikely to have to install new lifts in their existing
pools. Moreover, the DOJ has always focused enforcement of new
ADA standards on education and technical assistance, making it
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additionally unlikely for the Department to sue any business that
has engaged in a good faith effort to comply with the law.

It is also important to remember that this is not something that
the Obama administration rushed through the regulatory process.
The foundations for this rule originated under the second President
Bush. The hotel industry has known about this issue for a decade,
and has participated at every step of the way. Once the rules were
finalized in September 2010, the hotel industry had an additional
18 months to prepare before the pool standards were set to go into
effect this month.

Responding to concerns of some hotel groups, the DOJ has al-
ready delayed the effective date another 2 months to May 21, and
is proposing to delay it again until September 2012. While these
delays are being granted, Americans with disabilities are still wait-
ing, and they have already been waiting a very long time.

For these Americans, as for everyone else, access to water and
the opportunity to swim provides tremendous physical, emotional,
and social benefits. It allows, for example, a teenager in a wheel-
chair to get in the water and play with her peers. A mother can
teach her children to swim so that the family all can enjoy this ac-
tivity together. Swimming builds strength and self-confidence that
translates in other critical and practical ways to one’s ability to
gain greater independence by, for example, increasing one’s phys-
ical strength to perform self-care tasks like transferring from a
wheelchair to a bed.

We should never lose sight of these and the many other benefits
that are gained when we live up to the ADA’s promises. And we
certainly should not consider enacting legislation like H.R. 4200 or
H.R. 4256 that would override a nearly decade-long regulatory
process that merely sets the guidelines for what should be done by
a business if readily achievable, and that would roll back critical,
balanced, and negotiated civil rights standards. With that I look
forward to hearing from the witnesses. I yield back the balance of
my time.

Mr. FRANKS. And I thank the gentleman. And since the Chair-
man of the full Committee is not available, we will now yield to the
distinguished Ranking Member of the full Committee, Mr. Conyers.

Mr. CoNYERS. Thank you very much, Mr. Chairman. And I want
to welcome all the witnesses. But I especially want to welcome all
of the citizens who are concerned with this question of how we deal
with the disabled and these regulations and whether they ought to
be changed.

Now, I want everybody to know, because I want to put most of
my statement in the record, that two bills have been introduced
that would nullify the Department of Justice’s regulation regarding
access to swimming pools, and I oppose both these bills. Now, the
fact that every seat in this place is taken, we have a couple hun-
dred people outside in the hallway trying to get in; we have the ac-
cess room, 2237, already filled up to capacity, it tells everybody on
this Committee that this is a very important subject and that we
want to move on it with great care and caution.

Now, the disabled deserve extra attention, not less attention.
And what we want to do is try to have a civil hearing. We got to
remember that everybody on the Committee has a right to their
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own opinion. And you as well have a right to your opinion. The
only problem is that in a hearing, you can’t express your opinion,
and we express ours and the witnesses express theirs.

So we have to be cordial. It is not like at a baseball game, where
you cheer when somebody does something that you like or you boo
when somebody does something you don’t like. So please bear with
us. And if necessary, we will have a follow-up to this hearing, or
if we don’t have another hearing, I haven't talked with the Chair-
man about this, but I am gratified that so many people have come
to this hearing. It demonstrates how important access guaranteed
under the Disability Act is to all of you.

And so I welcome you all and thank you for being here. And I
ask that the rest of my statement be included in the record, Mr.
Chairman. And I yield back the balance of my time.

[The prepared statement of Mr. Conyers follows:]

Prepared Statement of the Honorable John Conyers, Jr., a Representative
in Congress from the State of Michigan, Ranking Member, Committee on
the Judiciary, and Member, Subcommittee on the Constitution

Thank you, Mr. Chairman.

Today’s hearing will examine regulations issued by the Department of Justice in
2010 to enforce the Americans with Disabilities Act of 1990. That civil rights law
was passed with overwhelming bipartisan support in both chambers of Congress
and has enjoyed the support of both parties since, with this Committee voting
unanimously to report favorably the ADA Amendments Act of 2008. Those bills
sought to achieve equality of access and opportunity for people with disabilities.
Both are protective civil rights measures that also take into account and balance
the practical and financial needs of entities that must comply with its requirements.

Unlike those bipartisan efforts, today we are considering whether Congress should
undermine the DOJ’s ability to enforce one of this nation’s most important civil
rights laws. This effort does not enjoy bipartisan support.

I am especially disappointed that the Justice Department is not testifying at to-
day’s hearing. It is my understanding that DOJ was invited to participate a week
ago. As my colleagues are well aware, seven days is not nearly enough notice to ob-
tain a witness from DOJ. This is the second time in as many weeks that this Sub-
committee has invited hear critics of DOJ policies without the benefit of a DOJ wit-
ness. That is not the way to do oversight. There is no way members can get a clear
and balanced understanding of the issue without hearing from the agency that is
the subject of the hearing.

In order to ensure that the Members are fully informed, I would ask the distin-
guished Chairman to commit to holding another hearing on this topic so that the
Justice Department can participate before there is any effort to move legislation on
this issue through the Committee. I believe that failing to do so would undermine
the credibility of any legislative action we might take in the future.

Despite my disappointment that DOJ is not here to provide its perspective, I am
heartened that we have here with us today two witnesses who can speak to the very
real harm that congressional interference in the enforcement of the ADA’s accessi-
bility standards will cause for people with disabilities. One of these witnesses was
invited by the Minority, and the other was invited by the Majority. That should not
go without being noted. Their testimony should remind all of us why it is critical
for us to move forward—not backwards—on enforcing the ADA.

We need to keep three very important points in mind as we consider today’s testi-
mony:

First: The regulations at issue did not come out of the blue. They reflect two dec-
ades of public policy, and a decade of work on the particular standards. They have
been the subject of public notice, public comment, and extensive scrutiny.

Second: Legislation that would undercut or eliminate this rule is ill-considered
and lacks the carefully crafted balance that is reflected in the Americans with Dis-
abilities Act and the rule itself.

Third: The rule itself is carefully crafted, flexible, and will not—contrary to many
concerns that have been raised—impose an undue burden on affected businesses. In-
deed, that burden is precluded not just by the rule, but by the ADA itself.
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These regulations are not something that the Obama Administration cooked up
and rammed through the regulatory process. The hotel industry has known about
this issue for a decade, and the guidelines incorporated in the 2010 regulations were
developed during the Bush Administration. The Access Board first issued pool lift
standards in its accessibility guidelines for recreation facilities issued in 2002, which
it then incorporated into its 2004 ADA Accessibility Guidelines.

The pool lift standards of the 2010 ADA regulations come directly from those 2004
guidelines, and follow a 6-year public notice and comment period, which started
with issuance of an Advanced Notice of Proposed Rulemaking in 2004 and a two
Notices of Proposed Rulemaking in 2008. The hotel industry and other key stake-
holders participated in this process every step of the way.

Once the regulations were finalized in September 2010, the hotel industry had an-
other 18 months to prepare for the pool lift standards to go into effect, which was
scheduled to happen on March 15, 2012. That date has now been delayed, with like-
ly extension to September 2012, to provide additional guidance requested by the in-
dustry.

Two bills have now been introduced in the House—H.R. 4200 and H.R. 4256—
that would nullify DOJ regulations regarding access to swimming pools. H.R. 4200
currently has 18 co-sponsors; all are Republicans. H.R. 4256 has 57 cosponsors, only
one of whom is a Democrat.

H.R. 4200 would strip DOJ entirely of its ability to enforce any of its regulation
regarding access to swimming pools. H.R. 4256 would leave some of the DOJ’s regu-
latory guidance on swimming pools intact but would excuse public accommodations
from providing a fixed lift for entry into a pool—that is, a lift that is affixed to the
deck and available whenever a pool is open to guests—even where installing such
a lift is “readily achievable.” That term—“readily achievable”—is defined in the ADA
as meaning “easily accomplishable without much difficulty or expense” (42 U.S.C.
12181(9)). Thus, H.R. 4256 excuses a hotel from installing a fixed lift even where
it would be easy and inexpensive.

It is important to make clear that, contrary what we have heard, neither the reg-
ulations, nor the January 2012 guidance require a fixed permanent lift in all cases,
and the Justice Department already has taken steps to make this additionally clear.

What is required by the ADA and the DOJ’s regulatory guidance is for pool own-
ers to take steps to accomplish what is “readily achievable” based on the financial
and other resources of the covered entity. The best option, if “readily achievable,”
is a fixed, permanent lift or sloped entry into a pool, but if it is not “readily achiev-
able,” it is not required.

There are important reasons why fixed and permanent pool lifts are preferable
where they are readily achievable.

e A compliant fixed pool lift ensures that the lift will be consistently mounted
for safe and independent use in an accessible location that complies with the
requirements in the 2010 Standards and that persons with disabilities will
not experience discrimination on the basis of their disability.

Prior to the pool requirements in the 2010 Standards, many older portable
lifts were not independently operable and difficult to use by the swimmer. Be-
cause of these inherent flaws, individuals with disabilities did not feel safe
using them and ultimately stopped asking for these lifts to be deployed.

e The use of non-fixed portable lifts that are made available only on the request
of a person with a disability raises safety concerns because of the possibility
that the lift will not be assembled and located properly in relationship to the
pool for the safe and independent use of a person with a disability.

In addition to safety concerns, the use of non-fixed portable lifts only on the
request of a person with a disability significantly increases the likelihood that
persons with disabilities will not be provided the equal opportunity the ADA
requires in order to prevent discrimination on the basis of disability.

But even though fixed/permanent is the better option, it is not legally required
in all cases. While businesses that can install a permanent lift relatively easily and
inexpensively should, those that cannot must simply consider what else might be
“readily achievable.” This might be, for example, providing a portable lift or transfer
wall. Or it may mean doing nothing for the time being as the ADA also recognized
that sometimes a business simply is not in a position to do anything until its finan-
cial circumstances change.

It is therefore false to claim that all owners of existing pools are legally required
to install permanent lifts.
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It is also not the case that businesses face heavy monetary penalties if they do
not install permanent lifts. While a court may assess civil penalties in a suit
brought by the Justice Department to enforce Title III’s public accommodation re-
quirements, a court must first consider “any good faith effort or attempt to comply
with [Title III] by the entity,” making both the pursuit and imposition of civil pen-
alties unlikely in any case involving a public accommodation that has made a good
faith effort to comply with the law. Private parties are not entitled to money dam-
ages and may only obtain attorneys fees if they prevail in court. Businesses that
voluntarily take corrective action may thus avoid liability for attorneys’ fees.

So, Mr. Chairman, I hope that, if there is any effort to move legislation on this
important issue, that we have the opportunity to hold another hearing first and
have the most complete record we can assemble. The longstanding, bipartisan com-
mitment to the ADA is too important to do anything else.

With that, I yield back the balance of my time.

Mr. FRANKS. I certainly thank the gentleman. Just for the record,
the rule that we are discussing here today becomes effective May
21 in part because of the circumvention of the regular process. So
the time was of essence. If we were going to have any input in this
at all, we had to hold a hearing earlier. And the DOJ was invited,
but because of this time frame it was too late for them to come.
We have invited them, and we look forward to their written com-
ments just for the record. Without objection, other Members’ open-
ing statements will be made part of the record.

And our first witness, Hemant Patel, has owned and operated an
independent hotel and franchise hotel outside Miami since 1989.
Long active in his community, he serves as chairman of the Asian
American Hotel Owners Association. Mr. Patel.

Our second witness, Christa Bucks Camacho, has worked for the
Social Security Administration in Maryland since 1999. Currently,
she is the director of the Center for Records Management. Ms.
Camacho has a significant disability which requires her to use a
wheelchair, and she has been swimming throughout her life. Pre-
viously, she was a volunteer in the Peace Corps in Paraguay.

Our third witness, Ann Cody, is currently the director of policy
and global outreach for BlazeSports America, and a member of the
International Paralympic Committee’s governing board. She is a re-
cipient of the Congressional Award from the National Consortium
for Physical Education and Recreation for Individuals With Disabil-
ities. That is a nice short name. She represented the United States
in three paralympics. And welcome, Ms. Cody.

Our final witness, Minh Vu, is a partner with the law firm
Seyfarth Shaw, where her practice focuses on labor and employ-
ment law. Previously, Ms. Vu served as counselor to the Assistant
Attorney General for Civil Rights in the Department of Justice,
where she represented the DOJ on the U.S. Access Board. She is
testifying today as counsel for the American Hotel and Lodging As-
sociation.

And I would just thank all of the witnesses for appearing before
us today. And each of the witnesses’ written statements, your full
statements, will be entered into the record in its entirety. So I
would ask each of you as witnesses to summarize his or her testi-
mony in 5 minutes or less. To help you stay within that time, there
is a timing light on your table. When the light switches from green
to yellow, you will have 1 minute to conclude your testimony. When
the light turns red, it signals that the witness’ 5 minutes have ex-
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pired. And I would also, because it always happens, admonish the
witnesses to turn on your microphone before you talk. So Mr. Patel,
you are recognized for 5 minutes, sir.

TESTIMONY OF HEMANT D. PATEL, CHAIRMAN,
ASTAN AMERICAN HOTEL OWNERS ASSOCIATION

Mr. PATEL. Thank you. Honorable Judiciary Committee Chair-
man—Subcommittee Chairman Mr. Franks, Ranking Member Mr.
Nadler, and the Members of the Committee. Thank you for the op-
portunity to discuss the need for safe access to public pools for all
Americans. My name is Hemant Patel. I am the chairman of Asian
American Hotel Owners Association, also known as AAHOA. Our
nearly 11,000 members own in excess of 20,000 hotels in the
United States, which is more than 40 percent of all hotels in this
country. Many of our members own independent hotels, or limited
service brands, with less than 100 rooms.

The majority of our members have small outdoor swimming
pools. These pools are largely unattended. They are principally
used by our guests with children. AAHOA members are dedicated
to providing excellent service to the traveling public, including the
disabled community. We care deeply about our guests. We do all
we with can to provide an enjoyable stay. We support the Ameri-
cans with Disabilities Act. We spend a substantial amount of time
and resources to remove barriers and provide accessibility to our
hotels. We have always been good actors in complying with the
Federal law, and we will continue to lead the way. However, we
have serious concerns about the manner in which recent pool lift
requirements from the Department of Justice will impact a strug-
gling sector of our economy which has taken a beating in the last
4 years. These concerns include whether actual safety and feasi-
bility studies were considered, and whether a cost-benefit analysis
would support the implementation of permanent pool lift require-
ments. The hotel guests who use our pools are typically families
with children, and most of the pools are unattended by a lifeguard.

Because of this, our first major concern is this permanent pool
lift would become a safety hazard. It is highly likely that a pool lift
would be used by children for playing or diving into the shallow
end of the pools. With no one to monitor these activities, pool lifts
could present a serious safety concern and issue for our children.
The unattended pool lifts could also be a target of vandalism. If a
guest with a disability subsequently uses a pool lift that has been
broken or damaged because of acts of vandalism, this could pose a
safety concern. The ability to offer disabled guests a portable pool
lift instead of a permanent one would answer the serious concern.

The second major concern is the costs of purchasing and install-
ing permanent pool lifts. In speaking with hotel owners and pool
lift manufacturers in recent weeks, the costs of pool lifts can range
from $2,400 to $9,700, depending on the manufacturer, model, and
type of lift ordered. The cost of installation can range from $500
to $3,000 in the case of such a State like California. If a hotel
owner with a small pool and a hot tub in California needs to install
two permanent lifts, the costs of purchasing and installing two lifts
could range from $11,000 to more than $25,000.
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The Department of Justice will not allow owners to include the
maintenance costs of the pool lifts when determining if it is readily
achievable to install them. But to disallow the high cost of installa-
tion poses serious concerns. The costs of a pool lift alone is signifi-
cant, but to add the additional costs of permitting, electrical bond-
ing, and other installation requirements raises the bar even higher.
It is significant to note that for those hotels that have had pool lifts
in place for years, we have reported guests with disabilities have
not been using the lifts. One of our board members reported that
12 years ago he constructed a pool at the city of Austin, Texas.

[Disturbance in the hearing room.]

Mr. FRANKS. Ladies and gentlemen, speech is a civil right, too.
Speech is a civil right, too. Speech is a civil right, too. Ladies and
gentlemen. Ladies and gentlemen. Free speech used to be a civil
right, too, ladies and gentlemen. The hearing is about making sure
that all voices of Americans with an interest in this rule are heard.
And I would appreciate the respect and order for the people that
are talking here. This doesn’t reflect well on anyone. This doesn’t
reflect well on anyone. All right, Mr. Patel, if you would proceed,
sir. If you would proceed, Mr. Patel.

Mr. PATEL. Thank you, sir. It is significant to note that for hotels
that have had pool lifts in place for years, we have reports guests
with disabilities have not been using the lifts. One of our board
members reported that 12 years ago, he constructed a pool at his
hotel in the city of Austin, Texas. At that time

[Disturbance in the hearing room.]

Mr. FRANKS. Ladies and gentlemen. Ladies and gentlemen. Ac-
cess to the process is a civil right, too. Access to the process is a
civil right, too. You were given access to this hearing. Ladies and
gentlemen, I am going to have to call upon security here. If you
don’t have respect for the civil rights of access to government, then
we will have to clear it. I know that is what you want.

[Disturbance in hearing room.]

Mr. FRANKS. If security would close the door. Let me state for the
record that the people who just left the room left of their own ac-
cord, and were not forced to leave by anyone. The reason that the
Chair maintained restraint in a situation like this which you would
normally not do, is because he is very aware that there are certain
people who have exploited these individuals in a very despicable
way that does not serve their cause or serve the cause of freedom
in any way for anyone.

And for those people I have great disdain. But with that, I would
just say that the people being exploited were doing what they
thought would bring attention to their issue, and I understand
that. And that is why we did not clear the room by using security.
And if security would please close the door, I would appreciate it.

Mr. Patel, we are going to go ahead and continue here the best
that we can. Again, part of this process is about process. It is about
giving everyone a chance to be heard. And unfortunately, that has
been breached today in a fairly significant way. And I apologize to
the witnesses.

Mr. PATEL. Sure. It is significant to note that for hotels that have
had pool lifts in place for many years, there are reports that guests
with disabilities have not been using the lifts. One of our board
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members reported that 12 years ago he constructed a pool at his
hotel in the city of Austin, Texas. At that time, Austin had a re-
quirement that all hotels must have a portable lift for their guests
with disabilities. During the 12 years that he has maintained a
portable pool lift at the hotel, he has never had a guest request to
use the pool lift. He is also a board member of Austin Hotel and
Lodging Association.

Based on his information and beliefs, none of the hotels in Austin
has ever had a guest use their pool lift. Further, we have testimony
from a member in the Washington, D.C. area. He had a pool lift
at six hotels. In the past 9 years, no one has ever used them. This
is a just an example of the evidence and statements we have col-
lected. Hotels with fewer than 100 rooms are most negatively im-
pacted by the pool lift mandate. The high cost of purchase and in-
stallation, along with the nonuse by guests makes it economically
unrealistic for those small business owners. The end result will be
many simply close their pools, which is not a benefit to anyone.

With this serious concern, we strongly support the Pool SAFE
Act of 2012. The Pool SAFE Act strikes the appropriate balance be-
tween providing individuals with disabilities access to hotel pools
and spas while taking into important factors such as child safety,
feasibility, and costs.

We thank this Committee for the opportunity to testify in sup-
port of the important Pool SAFE Act. I welcome your questions.
Thank you.

[The prepared statement of Mr. Patel follows:]
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ON

“POOL SAFETY AND ACCOUNTABILITY FOR EVERYONE (Pool SAFE)”
ACT OF 2012

BEFORE

JUDICTARY COMMITTEE
U.S. HOUSE OF REPRESENTATIVES

April 24, 2012

Honorable Judiciary Committee Chairman Lamar Smith, Ranking Member John Conyers, and members
of the Judiciary Committee, thank vou for this opportuuity to discuss the need for safe access to public
pools for all Americans.

L INTRODUCTION

My name is Hemant Patel, and I am Chaimnan of the Asian American Hotel Owners Association, also
known as AAHOA. AAHOA was founded more than twenty (20) vears ago. We currently have nearly
11,000 members who own 20,000 hotels across the U.S.. which is morc than forty percent (40%) of all
hotels in this country. Many of our members own independent hotels, or limited service brands, with less
than 100 rooms.

The majority of cur members' more than 20,000 hotels have a small outdoor swimming pool, and many
also have a hot b or spa. These pools are largely unattended. They are principally used by our guests
with children.

AAHOA members are dedicated to providing cxccllont services to the traveling public, including the
disabled community. We care deeply about our guests, and do all we can to provide an cnjoyable stay.
We support the ADA, and spend a substantial amount of time and effort to remove barners and provide
accessibility to our hotels.

A, The DOJ Issued New Guidance On January 31, 2012 That Surprised Pool Owners;
It Failed To Address Safety, Feasibility And Cost Concerns

In 2010, the Department of Justice (“DOJ™) adopted updated standards for accessible design to replace the
1991 standards. These updated standards included requirements for hotels (as places of public
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accommodation) to make pools and spas accessible for our guests with disabilities. The deadline for
compliance was March 15, 2012.

On Januvary 31, 2012 -- only six (6) weeks before this deadline -- the DOJ issued a new Guidance
Document on the 2010 ADA standards for pools. This new ADA Guidance Document contained major
and significant revisions to the 2010 ADA Standards conceming existing swimming pools. This was
done without providing advance notice to pool owners. The January 31 changes in the ADA
requirements included the following:

a) For all cxisting, altcred and newly constructed pools, they must install a “fixed™ pool lift.
If installation of a fixed lift is not readily achicvable, the owner may only then consider
alternatives such as usc of a portable pool lift that complics with the 2010 Standards.

b) Pool lifts must be at poolside and fully operational during all open pool hours.

c) Sharing of accessible equipment between pools 1s not permitted.

As a result of these new rules, thore was confusion in the hotel industry and among the pool lift
manufacturcrs. In our discussions over the past fow months, we have been informed that on January 31,
2012, many owners tried to cancel their orders for portable pool lifts. Others placed a “hold” on such
orders. Numerous members tried to place orders for permanent or fixed lifts but learned that the backlog
was substartial, and considered closing their pools to avoid lhability. Still others who had already
received their portable lifts toed to return them in exchange for permanent [ifis.

In addition to the surprisc clement of this new Guidance Document, the more important concern is that it
docs not adequatcly address the concerns of hotel owners regarding safety, feasibility and the cost of
permanent pool lifts.

B. The New Pool SAFE Act Strikes The Appropriate Belance Between Providing
Access To Pools And Addressing Industry Concerns

The proposed Pool Safety and Acccssibility for Everyone (Pool SAFE) Act of 2012 (*Pool SATE Act™)
will strike the appropriate balance to provide access to pools for guests with disabilitics while also
allowing pool owners the necessary time to purchase and install the lifts, to use the lift that will provide
be safe for all guests, and to comply with the ADA requirements in a cost-effective mamnner. Specifically,
the proposed Pool SAFE Act will:

e  Extend the compliance deadline for places of public accommodation for onc year;

e  Allow a place of public accommodation to use a portable pool lift upon request to comply
with the accessibility standards; and

¢ Allow a place of public accommodation to use a single portable pool Lift for multiple
water featurcs at that locaticn.

This reasonable and balanced approach to the ADA requirements will benefit all, and AAHOA strongly
supports the proposed proposed Pool SATE Act in its entirety.

1I. DISCUSSION

On January 31, 2012, the DOJ issucd — for the very first time — thc ncw ADA Guidance Document that
substantially changed the ADA requirements for pool owners. The concerns among AAHOA members
and throughout the industry were substantial. The key concems outlined below are based on the fact that
the DOJ did not have adequate information and stadies to support these changes or show how they would
impact the industry overall,
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A. With The Passage Of The Pool SAFE Act, The Kev Concerns Arising From The New
ADA Guidance Document Issued By The DOJ On January 31, 2012 Will Be Addressed

With passage of the proposed Pool SAFE Act, these concerns will be appropriately addressed to ensure
the accessibility of pools for gucsts with disabilitics while still offcring pool owners the ability to provide
a safe environment and the flexibility to install pool lifts in a timely and cost-effective manner.

1. The New ADA Guidance Document Did Not Consider The Serious Safetv Concerns,
The Possibility Of Vandalism, Or The Potential Liability Of Pool Owners

In recent wecks many of our AAHOA members expressed deep concerns about the impact of these now
pool lift requircments on their guests and their businesses. As they considered their unattended pools and
what it would mean to have permanent lifts mstalled at them, they clearly saw the danger for famihies
with voung children who would try to climb on the pool lifts, and/or jumnp and dive off them into the
shallow end of the pools.

Specifically, since a large number of AAHOA members own independent and limited service hotels,
many of their guests are voung familics with children. With no lifcguards on duty at the pools, the
children and young guests will be drawn to the pool lifts and want to sit in the chairs, stand on the lifts,
and jump or dive into the pools. The unaitended lifis could also be the target of vandalism. This couid
pose dangers if guests with disabilities then tried to use a damaged or broken hift.

The DOJ has commented that it did not reecive any information or studics on the safoty risks of the fixed
pool litts. Of course, since AAHOA members were unaware that the DOJ was going to issuc a surprise
Guidance Document on January 31, 2012 which mandated that fixed pool lifts be installed at all pools at
all times when the pools are open to the public, we did not commission any such studies.

Some might wonder whether portable lifis pose any less of a safety hazard than the fixed lifts. While
portable lifts might also attract children, it is presumed that the lift will only be at the pool when a gucst
with a disability is using it. Thus, children will be far less likely to play on a lift when it is being used by
someonc with a disability, and their parcnts will also stop them from climbing on a lift that is in usc.

Of course, without studies on these issues, it is impossible to make an informed decision.

2. The New ADA Guidance Document Did Not Address The Fact That Pool Lifts Are
Not Being Used By Guests With Disabilities At Smaller Hotels, And It Did Not
Account For The Significant Costs for Hotel Owners To Comply

At the time 1t released the new Pool Lift Requircments Document on January 31, 2012, the DOJ had not
conducted or received any cost / benefit analyzes or studies to determine how best to serve guests with
disabilities without bankrupting hotel owners. The DOJ simply announced the new Rules, and did not
consider the significance of its decision.

Ag cxplained in AAHOA s comments to the DOJ almost four (4) vears ago, there is no evidence that
guests with disabilities use pool hfts at swimming pools and hot tubs in smaller hotels. Specifically. this
was raised during the DOJT's July 15, 2008 hearing by Sunny Patel, an owner/operator of six (6) hotels in
the greater Washington, D.C. area. In Mr. Patel’s case, each of the 6 hotels in question had indoor
swimming pool lifts. However, during the nine (%) vears he has been an owner and/or operator of the six
hotels, Mr. Patel testified that not a single person used “that lift chair . . . in all of this time.”

W
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That same story has recently been told by several AAHOA Board members conceming their swimming
pools, and the fact that guests with disabilities do not use the available pool lifts. One of our AAHOA
Board members reported that he has had a portable pool lift at his hotel in Austin, Texas for 12 vears,

The City of Austin required that hotels have portable pool lifts at the time he constructed the hotel.
However, over the past 12 vears, no guests have cver requested the pool hift. This owner is also a member
of the Austin Hotel Lodging Association, and according to his reports, none of the hotels in Austin has
ever had a guest use the pool lifts.

Further, we have statements from Board members that have ordered the pool lifts and are waiting for
them to be installed, but they have never had a request for pool lifts in their vears of operating the hotels.

A cost-bencefits analvsis is always uscful when implementing new requircments under the ADA and
shouid be carefully considered as part of sound rule making. With additional time, interested parties can
submit such studies and provide the DOJ with the necessary tools and information to make the right
judgment call on the pool fift requirements.

3. The New ADA Guidance Document Did Not Address How Quickly A Portable Lift
Can Be Installed To Minimize Anv Wait Time for Guests with Disabilities

As indicated above, 1t appears that the DOJ has consistently maintained that the only reason it is
mandating fixed lifts is because it will take too long for pool owners to secure the portable lifts at the
poals for guests with disabilities. Significantly, the total time needed to set up and secure a portable lift is
only 6.12 minutcs. With advance notice, this wait time can be climinated catirely.

It is not uncommon for gucsts in hotels to wait for a few minutes for special amenitics. For cxample, if a
guest with disabilities does not provide advance notice of the need for an assisted iistening device, the
guest will have to wait for the hotel to bring the TTY for their use. The same is true here. Hotels are in
the business of pleasing their guests. They will do all they can to ensure that guests with disabilities are
not kept waiting for a portable pool lifts. This is all part of providing cxeclient services to the traveling
public, including the disabled community.

Indeed, if the hotels implement new policies whereby they ask each guest checking into the hotel whether
they will need a pool lift, if the guest says “yes,” the hotel owner can have the lift at the pool by the time
the guest goes to the room, changes into their swimsuit and retums to the pool for a swim.

4, The New ADA Guidance Document Mandated That No Sharing Of Pool Lifts Is
Allowed Without Analyzing The Benefits Of Sharing Lifts

In the new Pool Lift Requirements Documeunt, the DOJ stated that pool lifts could not be shared between
pools and spas at the same property and in the same location. The DOJ failed to analyze the benefits of
sharing the Lifts, and did not allow the pool owners to submit commeuts or studics on these benefits. .

5. The New ADA Guidance Document Mangdated Instaliation Of Permanent Lifts
Without Studying The Costs Invoived In Permitting, Tlectrical Bonding And
Reconstruction Of The Applicable Pool Decls

When the DOJ issued the new Pool Lift Requirements Document on January 31, 2012, it failed to
understand the process for installation of the “fixed” or permancnt lifts. In order to comply with these
new Requirements, a hotel owner will need to hire experts to prepare drawings of the proposed
reconstruction of the pool deck arca, apply for permits, do the clectrical bonding, and install the fixed

4
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pool lifts. Along with the back log in ordering the pool lifts, this total process can take several weeks to
finalize and be costly for many small hoteliers.

In speaking with hotel owners and pool lift manufacturers in recent weeks, the costs of pool lifts can
range from $2.300 to over $9,700 (depending on the manutacturcr, model and type of 1ift ordered), and
the cost of installation can range from $500 to over $3,000 in States such as Califomia.

If a hotel owner with a small pool and hot tub in California needs to install two (2) permanent lifts {one at
cach body of water), the costs for purchasing and installing the two lifts could range from $11,000 at the
low cnd to $23.400 at the high cnd.

It is significant to note that the DOJ will not allow owners to include the maintcnance costs of the pool
lifts when determining if it is “readily achievable™ to install them, but to disallow the high cost of
installation poses serious concems. The cost of a pool lift alone is significant, but to add the additional
costs of permitting, electrical bonding, and other installation requirements raises the bar even higher.

The DOJ's failurc to consider the additional time and expense of suddenly mandating fixed lifts at all
pools calls for a retraction of the new ADA Pool Lilt Requirements, and we strongly urge the DOJ to
provide an opportunity for pool owners to submit comments so that an informed decision can be made.

6. The New ADA Guidance Document Did Not Consider Whether Hotel Owners
Would Be Forced To Close Their Pools And Spas Because Of The Increased Costs
And Liabilitv If They Were Required To Only Use “Fixed” Lifts At Their Pools

In response to the new Pool Lift Requirements, many hotel owners started discussing among themsclves
whether they should simply close their hotel pools and spas to avoid the serious safety concerns they were
now facing for all of their guests, along with the increased liability. They discussed the fact that diving
boards were removed from all pools a few years ago because of the increased risks of serious injuries to
gucst, but they were now being required to install lifts that could serve as diving board -- in the shallow
cnd of the pools.

Such concems and ramifications must be considered before any final Requirements are implemented.
Indeed, swimming pools and spas provide therapeutic benefits to all guests, and it would be a shame to
see them close because the DOJT was unwilling to work with the hotel community to implement
reasonable measures for the benefit of all.

7. The New ADA Guidance Document Did Not Recognize The Potential For A
Widespread Increase Of ADA “Drive-By” Lawsuits By Unscrupulous Plaintiffs’
Attorneys Without Benefiting the Disabled Community

In the AAHOA community, hotel owners are sometimes subjected to ADA “drive-by™ lawsuits by
unscrupulous plaintifts” attorncys. These attorneys arc typically asking for payment from the hotel
owners of a specificd amount up front for their fees and damages, and they do nothing to serve guests
who have disabilities. Some of these ADA attomeys file hundreds and thousands of cases each year, and
the vast majority of them are settled based on the money - instead of the alleged violations of the ADA.

It the DOJ does not work with the hotel community and continues to mandate that fixed lifts must be in
place at all pools when they are open, this will provide new opportunities for drive-by lawsuits and only
the attorneys will bencfit,

w
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8. The New ADA Guidance Document Did Not Congider Whether Smaller Hotels With
Less Than 100 Rooms Shounld Be Given Special Considerations

As a final point, AAHOA respectfully submits that the DOJ should grant an extension and obtain
coraments on whether smaller hotels with less than 100 rooms should be given special consideration with
respect to the pool lifts.

Given their size, the smaller hotels typically have fewer guests staying with them who have disabilities.
We request the DOJ to consider ways in which special considerations might be granted to these smaller
hotels as they scek to provide acccssibility to gucsts with disabilitics.

1., CONCLUSION

On behalf of our nearly 11,000 members with their 20,000 hotels, we strongly support the "Pool Safety
and Accessibility for Evervone (Pool SAFE) Act of 2012." The Pocl SAFE Act strikes the appropriate
balance between providing individuals with disabilitics access to our hotel pools and spas, while still
taking into account important factors such as child safety, feasibility and costs.

We thank this Committee for the opportunity to testifv in support of this important Pool SAFE Act. 1
welcome vour questions,

6

Mr. Franks. Ms. Camacho, before I recognize you, the Chair
notes the irony that perhaps one of the persons on the panel here
with a great credential is not being allowed to be freely heard. And
there is a great irony there that I think is unfortunate. But if you
will proceed the best you can.
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If you will turn on your microphone, please.

TESTIMONY OF CHRISTA BUCKS CAMACHO, SENIOR EXECU-
TIVE SERVICE CANDIDATE DEVELOPMENT PROGRAM, SO-
CIAL SECURITY ADMINISTRATION

Ms. CAMACHO. Good afternoon, Chairman Franks, Vice Chair-
man Pence, and Subcommittee Members. Thank you very much for
inviting me. My name is Christa Bucks Camacho, and I am a per-
son with a significant disability. And I have been swimming for all
of my life. Today, my goals are to illustrate, by sharing my per-
sonal experiences, one, how important swimming is to the quality
of my life, and two, how the ability to share portable lifts can limit
or deny access to a pool.

My parents started taking me to the swimming pool when I was
6 months old. Later, as my ability to walk progressed slowly, swim-
ming became even more important. That exercise eventually did
help me to walk for a period of time. During middle school, I spent
roughly a year in a full body brace following surgery. When my
doctor said I was allowed to get in the pool as long as I kept my
brace on, I was able to resume socializing with my peers and get
the necessary exercise that I would need when my brace would
eventually come off.

I did regain the muscle strength I had lost following the surgery.
And I say thank you to my mom, who made me this great bathing
suit that fit over my body jacket. It had this colorful jacket that
I wore over the top of it. Swimming enabled me to begin doing
things out of the water that I had been unable to do before. I mean,
I could go to the bathroom by myself, I could independently get in
and out of a car, I could get into and out of bed on my own.

Swimming helped me to become independent, and it has helped
me stay independent. In recent years, when I broke my legs, I
could not swim. However, when the casts did eventually come off,
the doctor said I could get right back in the pool. And you could
find me every day for a month in the pool. And I gained back my
independence. The pool provided me relief from pain, and gave me
the ability to do things again. I also am a mother of two children.
During pregnancy, I exercised in the pool all the time. It was great
for my health and the health of my child. I swam to provide exer-
cise and also to relieve my stress. I was a working mom.

Swimming continues to be a very important part of my life. I
started taking my children to the pool at 6 months of age. I would
ride the pool lift. And when I got in the water, another parent
would pass me my child. We would have a great time splashing,
singing songs, learning to put our face in the water. We have be-
come a swimming family. My son Antonio, he swims on the swim
team, and we go all the time. When he is in one side of the pool,
I am in the other getting my exercise.

I share these stories to illustrate to you a point. While swimming
can be good for anyone, it is extremely important to the physical,
mental, and emotional health of many millions of people with sig-
nificant disabilities. For us, access to a swimming pool promotes
personal health, social interaction, and family fun, not to mention
stress relief. For many of us, access to a swimming pool means
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more than having a recreational alternative. It is a quality of life
issue.

For me, however, access to a swimming pool has not always been
easy, and at some facilities, it has been denied. When I visit a new
pool, which usually occurs when I travel, I first look for the lift. My
experience with fixed lifts has been positive. They are there, they
are easy to spot, I pull up my wheelchair, I transfer, the lifeguard
typically knows how to turn it on, and I get in the pool. I want to
mention something to you about safety concerns that I have heard
expressed. In my opinion, a fixed lift is no more hazardous than
any other pool equipment. I say this because I am a parent of
young children, and I spent a considerable amount of time in the
pool with other parents and their children, and as someone who
has taught swimming to other children. My experiences with port-
able lifts, on the other hand, have not always been good. When
near the pool, portable lifts sometimes are in locations where I
can’t get my wheelchair close enough, so I can’t transfer, I can’t get
in the water independently.

When I ask for a portable lift, it is not always made available.
I usually have to show a lifeguard, when they find the lift, how to
hook up the hose, how to attach the battery. And for a person who
does not know how to do this, the lift would be effectively unavail-
able. Every time that a portable lift has been made available upon
request, there has been a time that one has not been made avail-
able. I have been told that although a portable lift existed, it had
been loaned out, or was put in a closet, could not use it because
the battery was not charged, which would take another set of
hours.

When no lift was available, lifeguards refused to help me get into
the pool or out of the pool, so the pool was not available to me. My
personal experiences are consistent with the years of post-ADA ac-
cess issues that helped inform the Department of Justice rules for
ensuring access to swimming pools. By negating these rules or the
ability to enforce them, H.R. 4256 would, one, give permission to
those who deny such access to continue doing so; and two, invite
those who have been more careful about making these pools acces-
sible to people like myself to not do so anymore. Thank you for con-
sidering my testimony, and I am available to answer your ques-
tions.

Mr. FRANKS. Thank you, Ms. Camacho.

[The prepared statement of Ms. Camacho follows:]
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Testimony of Christa Bucks Camacho
Before the House Committee on the Judiciary, Subcommittee on the Constitution

April 24, 2012
Chairman Franks, Vice-chairman Pence, and members of the Subcommittee:

Thank you for inviting me to share with you some personal experiences that may be of relevance
as you consider H.R. 4256, The Pool Safety and Accessibility for Everyone Act.

Tam Christa Bucks Camacho. Thave a significant disability and T have been swimming all my
life. My parents started taking me to swimming classes when I was six months old. Later, as my
ability to walk progressed slowly, swimming became an increasingly important means of
exercise for me. That exercise eventually helped me to walk for a number of years.

During middle school, I spent roughly a year in a full-body brace following surgery. I studied at
home with a tutor, but I missed school and I missed swimming. When my doctor said T could
swim as long as I kept the brace on, swimming enabled me to resume socializing with other
children in normal and fun ways and it helped me regain muscle strength I had lost as a result of
the surgery. Thank you, mom, for making a swim suit that fit over that brace.

Swimming enabled me to begin doing things out of the water that I had been unable to do before.
I could go to the bathroom unassisted. T could independently get into and out of a car. I could
get into and out of bed without help. Swimming thus helped me to hecome independent and it
has helped keep me independent ever since.

In recent years, when 1 broke both of my legs, I could not swim. However, when the casts were
removed, the doctor prescribed water therapy. 1 went to the pool almost daily for a month to
heal. The water enabled me to be able to move my legs with minimal pain and, once again,
regain my independence.

I am the mother of two children. During pregnancy, exercise can be important to the health of
the child as well as the mother. Iswam throughout both my pregnancies. It was my primary
form of exercise and a great way to relieve stress.

Swimming continues to be a very important part of my life. I started taking my children to swim
classes when they were six months old. T would ride the lift into the pool and another parent
would hand my child to me. We have become a swimming family. My son, now seven, goes to
swimming practice several times a week. I take full advantage of this to get in my own exercise.
While he practices in one part of the pool, T swim in another.

I share these stories to illustrate the point that, while swimming can be good for anyone, it is
extremely important to the physical, mental, and emotional health of many of the millions of
people who have significant disabilities. For us, access to a swimming pool promotes personal
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health, social interaction, and family fun, not to mention stress relief. For many of us, access to
a swimming pool means more than having a recreational alternative; it is a quality-of-life issue.
For me, however, access to a swimming pool has not always been easy and, at some facilities, it
has been denied.

When I visit a new pool, which usually occurs when I travel, I first look for the equipment I will
need in order to get into and out of the pool on my own. My experiences with fixed lifts have
always been positive. They are there and easy to spot. They are situated so that T can park my
wheelchair close enough to transfer. Lifeguards typically know how to operate the equipment.

A note here about the safety concerns that some have expressed regarding fixed lifts. Tn my
opinion, a fixed lift is no more a hazard to children than any other pool equipment. 1 say this
based on my experience as a parent with young children, who has spent considerable pool time
with other parents and their children, and as someone who has taught swimming to children.

My experiences with portable lifts, on the other hand, have often been negative. When near the
pool, portable lifts sometimes are in a location that makes it difficult or impossible for me to
transfer from my wheelchair. But portable lifts often are not by the pool. When 1 ask, a portable
lift is not always made available even when there is one. When a portable lift is made available,
T usually have to show the lifeguards where to hook up the hose or place the battery. For a
person with a disability who does not know how to do this, the lift would be effectively
unavailable.

For every time that a portable lift has been made available upon request, there has been a time
that one was not made available. 1 have been told that, although a portable lift existed, it had
been loaned to another hotel, or was in a storage closet, or could not be used until the battery was
charged, which could take hours. When no lift was available, lifeguards refused to help me get
into and out of the pool, so the pool was unavailable to me.

My personal experiences are consistent with the years of post-ADA access issues that helped
inform the September 2010 Department of Justice rules for ensuring access to swimming pools
for people with disabilities. By negating these rules or the ability to enforce them, HR 4256
would: (1) give permission to those who deny such access now to continue doing so; and (2)
invite those who have been more careful about providing such access to stop doing so.

Thank you again. 1 will be pleased to answer any of your questions that I can.

Mr. FRANKS. Ms. Cody, you are recognized for 5 minutes.

TESTIMONY OF ANN CODY, DIRECTOR, POLICY AND
GLOBAL OUTREACH, BLAZESPORTS AMERICA

Ms. Copy. Good afternoon, Chairman Franks, Ranking Member
Nadler, and distinguished Members of the House Subcommittee on
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the Constitution. My name is Ann Cody, and I am the director of
policy and global outreach for BlazeSports America. BlazeSports
assists communities across the country with providing access to
sports and recreation for people with disabilities. I also serve on
the governing board of the International Paralympic Committee,
and as vice chair of the U.S. Olympic Committee’s Paralympic Ad-
visory Committee. I hold a master’s degree in therapeutic recre-
ation, and have worked in the recreation and sports industry for
more than 20 years.

As a three-time Paralympian in the sport of track and field, I
spent 10 years training and traveling to competitions all over the
world. In my professional life, I travel extensively. And as a wheel-
chair user, I have experienced firsthand the inability to use swim-
ming pools and hot tubs when I am on the road. Ironically, much
of my travel is for the purpose of educating local recreation and
sport professionals about how to include people with disabilities in
their programs. When I am traveling, I can’t just slap on a pair of
running shoes and exercise on the treadmill. While many facilities
have made the necessary adaptations, I find that pool lifts in hotels
are the exception and not the rule. This is disappointing nearly 22
years after passage of the ADA. And frankly, I am stunned that we
are having this conversation in 2012. I have used a wheelchair for
32 years, and swimming is one of the best forms of exercise for me.

In my family, weekends and vacations revolve around water ac-
tivities. Before I became disabled, I swam every day in the sum-
mer, and so did my siblings, friends, classmates, and peers. The
swimming pool in our community was the hub of social interaction
and physical activity. Children and adults with disabilities have a
fundamental right to engage in the very activities that shape our
relationships, our bodies, our health, and our communities.

The ADA is a civil rights statute that aims to maximize the inde-
pendence of people with disabilities and to promote full integration
into all aspects of society. The ability to access swimming pools and
other facilities is critical to achieving greater independence and
community integration. Just as for anyone, and as Christa men-
tioned, being physically active is critically important for people
with disabilities. We are among the most sedentary, most obese mi-
nority groups in the country. Physical activity significantly en-
hances our physical, mental, social, and emotional well-being.

Swimming is a highly desirable activity for many people with
mobility impairments, including our returning veterans, who ben-
efit from swimming with their families for rehabilitation, and for
fitness. ADA’s accessibility requirements for barrier removal in ex-
isting facilities are very reasonable. The rules are carefully crafted
to take the needs of covered entities like hotels into account. The
regulations direct public accommodations to use a fixed or perma-
nent lift, or a sloped entry into the pool only, and only if either can
be done easily, without significant difficulty, or expense.

In my experience, similar to Christa’s, the best way to ensure ac-
cess to swimming pools is a fixed, permanent lift. A fixed lift is
there and ready whenever a person with a disability wants to
swim. The person doesn’t have to find a staff person who knows
where the lift is, who has the key, who knows how to operate it.
In my experience, the keys often reside with a staff person who has
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to be paged. If the person with the key is in the middle of a job
or on a meal break, then we are left wondering if we will be able
to use the pool at all because we don’t know when that person is
going to show up with the key.

In conclusion, it is excellent that DOJ has finally addressed ac-
cessibility standards for recreation facilities. It has been a long
time coming, including swimming pools so that people with disabil-
ities have opportunities that have been available to the general
public all along. Exercise and recreation opportunities should not
be withheld on the basis of a disability. And I would encourage the
hotel industry to begin marketing and figuring out ways to let peo-
ple with disabilities know that their amenities are inclusive and ac-
cessible.

Recreation facilities such as swimming pools are key features of
the lodging industry. The ADA pool requirements are not unduly
burdensome. In an existing hotel, all that is required is what is
readily achievable. Congress should ensure strong civil rights pro-
tections and end discrimination against people with disabilities.
The ADA must be enforced, and the DOJ must have the enforce-
ment power to do so. Please do not weaken the enforcement we
need. That concludes my oral testimony, Mr. Chairman.

Mr. FRANKS. Thank you, Ms. Cody.

[The prepared statement of Ms. Cody follows:]
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Good afternoon Chairman Franks, Ranking Member Nadler and members of the House
Subcommittee on the Constitution.

My name is Ann Cody and | am the Director of Policy and Global Outreach for
BlazeSports America. BlazeSports assists communities across the country with
providing access to sports and recreation for people with disabilities. | serve on the
governing board of the International Paralympic Committee, and as Vice Chair of the
US Olympic Committee’s Paralympic Advisory Committee. | hold a Masters degree in
therapeutic recreation, and have worked in the recreation and sports industry for more
than 20 years. As a three time Paralympian, | spent 10 years traveling to competitions
all over the world.

Personal Experience

| travel extensively in my profession and, as a wheelchair user | have experienced first
hand the inability to use swimming pools and hot tubs. Ironically, much of my travel is
for the purpose of educating local recreation and sport professionals about how to
include people with disabilities in their programs.

When I'm traveling | just can’t slap on a pair of running shoes and get my exercise on a
treadmill. While many facilities have made the necessary adaptations, I find that pool
lifts in hotels are the exception and not the rule. This is disappointing nearly 22 years
after passage of the ADA. Frankly, | am stunned that we are having this conversation in
2012. | have used a wheelchair for 32 years and swimming is one of the best forms of
exercise for me.

In my family, weekends and vacations revolve around water activities. Before | became
disabled | swam everyday in the summer and so did my siblings, friends, classmates,
and neighbors. The swimming pool in our community was the hub of social interaction
and physical activity. Children and adults with disabilities have a fundamental right to



25

engage in the very activities that shape our relationships, our bodies, our health, and
our communities.

Access is Critical to Independence and Integration

The ADA is a civil rights statute that aims to maximize the independence of people with
disabilities and promote our full integration into all aspects of society. The ability to
access swimming pools and other facilities is critical to achieving greater independence
and community integration.

Just as for anyone, being physically active is critically important for people with
disabilities. We are among the most sedentary, most obese minority groups in the
country. Physical activity significantly enhances our physical, mental, social, and
emotional wellbeing. Swimming is a highly desirable activity for many people with
mobility impairments including returning veterans, as it enables us to move freely with
fewer limitations.

The ADA Only Requires that Existing Pools Comply with the New Accessibility
Standards if Doing So is "Readily Achievable"

The standards in the new ADA rules have undergone extensive review for more than 10
years, with multiple comment periods and many opportunities for hotels to learn about
their responsibilities. The new requirements already had a generous phase-in period of
18 months.

Providing access to swimming pools is doable, not burdensome. The ADA's
accessibility requirements for barrier removal in existing facilities are very reasonable.
The rules are carefully crafted to take the needs of covered entities like hotels into
account. The regulations direct public accommodations to use a fixed (or permanent) lift
or a sloped entry into the pool, only if either can be done easily without significant
difficulty or expense.

In my experience, the best way to ensure access to swimming pools is a fixed or
permanent lift. A fixed lift is there and ready whenever a person with a disability wants
to swim. The person doesn't have to find a staff person who knows where the lift is,
where the keys are, how to set it up, and operate it. Often the keys to these lifts reside
with a staff person who has to be paged over the radio. If the person with the key is in
the middle of a job or on a break they are not able to respond quickly leaving the person
with a disability wondering if they’ll be able to use the pool at all.

Some hotels argue that it is safer to be able to use a portable lift because keeping it
stored away when it is not being used will avoid accidents involving children. However,
lifts pose no greater risk than any other means of pool access or other equipment
around a pool. In fact, when children are exposed to lifts and to people using them,
they learn not to play with them. Indeed, normalizing the experiences of people with
disabilities is one of the core goals of the ADA.
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It is good business

Americans with disabilities and our families work, travel, shop and spend our money in
our communities. Businesses will benefit from marketing their facilities and amenities to
consumers with disabilities. The auto industry markets their mobility programs and the
cruise lines promote their accessibility features on TV and print media. In fact, my family
is taking a cruise because | know | can use the pool and hot tub with everyone else.
There is a market that these businesses are not yet fully considering — and the income
generated from guests with disabilities would far exceed the $2000-3000 it would cost to
purchase a fixed lift for a pool.

Universal Access

Accessibility features prompted by ADA such as curb cuts, elevators, wider toilet stalls,
ramps, and automatic doors are used by everybody—seniors, mothers with strollers,
people with disabilities and others.

The accessible entrance to the swimming pool in my building is used by many residents
who prefer the level entry over a flight of steps. The permanent pool lift is bolted to the
ground on the pool deck and does not pose a hazard to anyone. It not only allows me
to use the pool, but has also increased use by seniors and others whose mobility
impairments previously prevented them from using the pool. Children who use the pool
with adult supervision do not bother the lift.

Conclusion

It is excellent that the DOJ has finally addressed accessibility standards for recreation
facilities, including swimming pools, so that people with disabilities have opportunities
that have been available to the general public all along. Exercise and recreation
opportunities should not be withheld on the basis of disability.

Recreation facilities such as swimming pools are key features of the lodging industry.
The ADA pool requirements are not unduly burdensome. In an existing hotel, all that is
required is what is readily achievable. Congress should ensure strong civil rights
protections to end discrimination against people with disabilities. The ADA must be
enforced and the DOJ must have the enforcement power to do so. Please do not
weaken the enforcement we need.

Mr. FRANKS. Ms. Vu, you now have 5 minutes.

TESTIMONY OF MINH N. VU, PARTNER, SEYFARTH SHAW LLP

Ms. VU. Good afternoon, Mr. Chairman and Members of the Sub-
committee. On behalf of the American Hotel and Lodging Associa-
tion, thank you for the opportunity to testify on the new and arbi-
trary pool lift requirements that the Department of Justice has
issued in January of this year.



27

The DOJ issued these requirements without following the re-
quirements of the Administrative Procedures Act, the Small Busi-
ness Regulatory Enforcement Fairness Act, and Executive Order
12866. These new requirements affect hundreds of thousands of
businesses, all State and local governments, and all Americans who
use the facilities at these establishments. Many other business
groups have joined the Association in objecting to the DOdJ’s end
run around laws that are designed to ensure that rules are only
issued after a thoughtful process that considers factors such as
public safety, the cost to society, reasonable alternatives, and im-
pact on small businesses.

The AH&LA represents a wide variety of hotel owners and oper-
ators, many of whom are small businesses. I have served as the As-
sociation’s ADA Title IIT counsel since 2006.

I want to begin by reiterating that the lodging industry recog-
nizes the importance of providing access to its pools and spas to
guests with disabilities. The industry is fully committed to this ef-
fort. After DOJ issued new ADA Title III regulations on September
15, 2010, which I will call the 2010 final rule, most of the Associa-
tion’s members researched their pool lift options and planned on
buying or had already purchased portable pool lifts which complied
with all of the requirements of the 2010 Standards.

Now, some here have expressed negative experiences in the past
with portable pool lifts, and what we must remember is that, up
until now, there have not been any pool lift requirements, nor have
there been any particular specifications for pool lifts. Therefore, we
can anticipate that in the future, now that the Department of Jus-
tice has actually mandated a requirement to have pool lifts, that
in fact their availability and accessibility will be ensured.

Now, much to the surprise and dismay of the Association’s mem-
bers, the DOJ decided to change the rules of the game on January
31, 2012, only 6 weeks before the compliance deadline. In a tech-
nical assistance document that I will refer to as the Pool Lift Re-
quirements Document and in subsequent communications with the
AH&LA, the DOJ announced the following requirements:

First, instead of portable pool lifts that can be purchased and
used immediately, businesses must install fixed or built-in pool lifts
that are attached to the pool deck.

Second, instead of being brought out upon request, the pool lifts
must be poolside or spa-side at all times when the facilities are
open.

Third, a pool lift cannot serve more than one body of water, ac-
cording to the Department of Justice, even if there is a pool and
a spa right next to each other in the same facility.

The DOJ violated the Administrative Procedures Act when it
issued the substantive new requirements without public notice or
comment. These requirements—let me emphasize this—were never
mentioned by the DOJ at any time during the rule-making process
that led to the 2010 final rule, and it is nowhere mentioned in the
2010 final rule that there is a requirement for a fixed lift or that
it be out there all the time.

Now, the DOJ’s disregard of the rulemaking process in this case
has very serious consequences, and I will just mention a few.
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First, there has been no analysis about the impact of these new
requirements on small businesses, as required by SBREFA, or a
cost-benefit analysis, as required by Executive Order 12866.

Secondly, the DOJ did not consider the difficulty and costs asso-
ciated with installing fixed lifts at existing pools or spas and
whether they are outweighed by any benefits that only a fixed lift
can provide.

Installing a fixed lift requires a contractor, permits, a feasibility
assessment, partial pool deck demolition, electrical bonding, and
deck reconstruction even before the lift can be put in place. This
is a completely different process than the purchase of a portable
pool lift.

We have heard some of the benefits and burdens of a fixed lift
today, but this discussion should have been part of a regulatory
process that followed the Administrative Procedures Act. Our objec-
tion is not to pool lifts but rather to the fact that the DOJ decided
to issue requirements without ever having notice and comment on
the issue so that we could hear all of the concerns that would be
expressed.

Third, the DOJ did not consider the increased risk of injury to
children who will play on and jump off of the pool lift into the shal-
low end of the pool, which is where the pool lift has to be installed.
The DOJ dismisses these concerns because it says there is no evi-
dence of injury. But the access board study in 1996 does show evi-
dence of injury in connection with use of the lift.

In addition, we have to remember that we have never had this
condition before. Never have there been pool lifts that are perma-
nent and left out at an unattended swimming pool for children to
play with. This is not a condition we have ever had. So, therefore,
there wouldn’t necessarily be evidence of children being injured on
these lifts. Nonetheless, we should not wait. The DOJ should not
wait until a child is catastrophically injured before saying, gee, we
should study this issue. This should be done before the require-
ments are issued.

In fact, we tried to convince DOJ of this fact, and they dismissed
the concerns. So we actually went to a national aquatic safety ex-
pert who has investigated over 600 pool accidents, and this indi-
vidual stated that the conditions posed by the pool lift being unat-
tended and fixed pose serious safety concerns that must be studied.

There are a host of other concerns, including the liability that
businesses will face if in fact children and other people injure
themselves using unattended lifts. There are issues concerns indi-
viduals with disabilities being injured while using the lift, particu-
larly at an unfamiliar lift that they have not used before. And, of
course, there is also the real possibility that, because there is in-
creased liability, that businesses will close their pools and spas in-
stead of essentially buying the fixed lift.

Let me just say one thing, also. The readily achievable defense—
or not readily achievable defense is not a silver bullet at all. Be-
cause, essentially, once there is a requirement for a fixed lift, a
business will have to decide—if it decides it can’t afford to do the
fixed lift, it is going to be subject to a lawsuit, and it is going to
have to defend that lawsuit. And defending that lawsuit in the
best-case scenario, which is a victory, will cost more than actually
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putting in the lift in the first place. In the worst-case scenario, the
business loses and pays its fees, the other side’s fees, and the costs
of the lift. So it is really not a silver bullet. It is a no-win situation.
I know my time is up, and we encourage this Committee and
Congress to act to essentially nullify the DOJ’s illegal actions. The
Pool SAFE Act accomplishes this objective, and we support it.
Thank you.
[The prepared statement of Ms. Vu follows:]*

HOUSE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION

HEARING: THE DEPARTMENT OF JUSTICE’S GUIDANCE ON
ACCESS TO POOLS AND SPAS UNDER THE ADA

Written Testimony of
Minh N. Vu,
Counsel for American Hotel & Lodging Association

April 24,2012

14393592 1.DOC
Page 1 of 146

*See Appendix for the attachments submitted with this statement.
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Mr. Chairman and Members of the Subcommittee, on behalf of the American
Hotel & Lodging Association (“AH&L.A™), 1 want to thank you for the opportunity to
testify on the new pool lift requirements that were issued by the U.S. Department of
Justice (DOJ) on January 31, 2012, without following any of the requirements of the
Administrative Procedures Act (APA), the Small Business Regulatory Enforcement
Fairness Act (SBREFA), or Executive Order 12186. This very important issue affects
hundreds of thousands of businesses and all state and local governments that operate
pools and spas, in addition to all Americans who use these facilities nationwide. The fact
that a coalition of business groups that includes the U.S. Chamber of Commerce, the
American Association of Pool & Spa Professionals, the Asian American Hotel Owner’s
Association, the Real Estate Roundtable, the National Association of RV Parks and
Campgrounds, and the World Waterpark Association has formed to object to DOJ's
circumvention of the APA in issuing these new requirements underscores the significance
of this issue. Congress must act promptly in order to prevent the harm that will result
from DOJ’s issuance of these arbitrary and unexplained new requirements without
following the notice and comment rulemaking process mandated by the APA.

The AH&LA represents a wide variety of hotel owners and operators, many of
whom are small businesses. Thave served as the AH&LA’s outside counsel on issues
relating to Title ITI of the Americans with Disabilities Act (ADA) since 2006. In that
role, I have represented the lodging industry in the rulemaking process that led to DOJI’s
ADA Title 111 regulations issued on September 15, 2010 (the “2010 Final Rul¢”). My
practice focuses almost exclusively on federal and state statutes that prohibit
discrimination against individuals with disabilities by public accommodations, state and
local governments, and housing providers and developers. I represent and advise the
owners and operators of hundreds of lodging facilities in matters involving Title III of the
ADA.

The lodging industry has been and continues to be committed to ensuring that
guests with disabilities have access to its pools and spas. However, it cannot stand by
without objecting to DOJ’s last minute imposition of new pool lift requirements without
following the APA’s public notice and comment process. This important process ensures
that the final regulations are the product of a reasoned process that considered all relevant
factors. DOJ dispensed with this process in issuing the new pool lift requirements. The
result is new rules that are unexplained, facially arbitrary, and unnecessarily onerous.
The new requirements also radically changed the compliance plans of the AH&LA’s
members and sent them back to the drawing board only six weeks before the March 15,
2012 compliance deadline.

The obligation of public accommodations to make pools and spas accessible
under Title III of the ADA arose under the 2010 Final Rule issued on September 15,
2012. (DOJ also issued on the same date a comparable rule for community pools and
spas owned by state and local governments which are also affected by the unlawfully
issued new requirements.) The 2010 Final Rule requires public accommodations to
provide either a pool lift or a sloped entry for swimming pools, and a pool lift, transfer
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wall, or transfer system for spas. The technical specifications for these means of entry
are in Section 1009 of the 2010 Standards of Accessible Design (“2010 Standards”),
which DOJ adopted as part of the 2010 Final Rule.

The 2010 Final Rule did not exempt existing pools and spas and instead required
them to provide the specified means of entry unless a business can demonstrate that it is
not “readily achievable” to provide them. For most existing pools and spas, the pool lift
is the only feasible entry option due the configuration of these elements, their small size,
and deck space limitations. Neither the 2010 Standards nor the 2010 Final Rule state that
pool lifts have to be “fixed” or attached to the pool deck, nor do they state that the lifts
must be out next to the pool or spa at all times when the facilities are open. Accordingly,
the pool lift industry represented to the public that their portable lifts comply with the
2010 Final Rule (including the 2010 Standards) and the lodging industry had no reason to
conclude otherwise. Most of the AH&LA’s members planned to purchase portable
battery-powered pool lifts that could be brought out upon request and stored when not in
use. These portable lifts weigh hundreds of pounds, but they are have wheels which
allow them to be put into position easily and locked into a stationary position during use,'
These portable lifts meet all of the technical requirements of the 2010 Standards.

Much to the surprise and dismay of AH&LA’s members, DOJ announced on
January 31, 2012 the following new requirements:

(1) Businesses must install “fixed” or “built-in” pool lifts unless the business can
show that it is not readily achievable to install a fixed lift.

(2) Tnstead of being brought out upon request, pool lifts must be next to the pool
or spa and ready for use at all times when the facility is open.

(3) A pool lift cannot serve more than one pool or spa even if the two are only a
few feet away from one another.

DOJ made these positions clear in a document called “ADA 2010 Revised
Requirements: Accessible Pools Means of Entry and Exit” (January 31, 2012) (the “Pool
Lift Requirements Document”), a meeting with AH&LA on February 7, 2012, and two
letters dated February 21, 2012 and March 9, 2012. DOIJ never once mentioned these
requirements in the rulemaking that resulted in the 2010 Final Rule, the 2010 Final Rule,
or the 2010 Standards.

DOJ’s last-minute adoption of new requirements placed the AH&LA’s members
in a very difficult situation. The installation of a fixed pool lift at an existing pool deck
requires an assessment of whether the pool declk can safely anchor a fixed lift, partial
demolition of the pool deck, an electrical permit, electrical bonding under the National
Electrical Code, pool deck reconstruction, and installation of the actual lift itself. Tn
short, compliance would be considerably more complicated and expensive than

! An example ol a portable pool lift can be viewed at the following link:

hitp:/fveww gesmuith.com_ posted sesources/PA
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purchasing a portable lift and immediately putting it into service upon its arrival. The
new requirements also raised serious concerns among the AH&LA’s members about the
risk of injury to children who would play with the lift, particularly at unattended pools.
The AH&LA’s members were also concerned that individuals with disabilities using the
lifts may have difficulty using an unfamiliar lift and injure themselves.

The AH&LA attempted to have a dialogue with DOJ to understand why a fixed
lift is preferable to a portable lift that also meets the 2010 Standards and to express its
members’ concerns about the new requirements. It was apparent after these discussions
that decision makers at DOJ did not know about and had never considered the work
involved with the installation of a fixed lift before issuing the new requirements.
Nonetheless, DOJ dismissed AH&LA’s concerns and claimed that the industry’s
opportunity to comment had long passed, even though these new requirements cannot be
found anywhere in the rulemaking record.

After informing the AH&LA in writing on March 9, 2012 that it would not grant
any extensions to the March 15, 2012 compliance deadline or reconsider the new
requirements, DOJ announced on March 15, 2012 that it would extend the deadline to
May 21, 2012, and that it would issue a Notice of Proposed Rulemaking to consider a
further extension to September 17, 2012 (the “Extension NPRM™). DOJ stated that it
would not consider any substantive comments about its new pool lift requirements.

AH&LA submitted comments to the Extension NPRM on April 4, 2012. Inits
submission, AH&LA demonstrated how DOJ had violated the APA when it issued these
substantive new pool lift requirements without public notice or comment and discussed
all of the harmful consequences for businesses, state and local governments, and persons
who utilize pools and spas at public accommodations or state and local facilities.
AH&LA’s comments further explained that an extension of the compliance deadline to
September 17, 2012 would not be adequate because there are not enough pool lifts that
can be made in this time frame to equip the number of pools and spas in the country that
need these lifts. AH&LA incorporates its comments to the Extension NPRM (attached as
Exhibit 1) into this written testimony.

As set forth in the attached comments, DOJ’s failure to follow the rulemaking
process for the new requirements has very serious consequences, including the following:

(€5} There has been no analysis about the impact of these new requirements on
small businesses as required under SBREFA, or a cost/benefit analysis as required under
Executive Order 12866,

2) DOJ did not consider the difficulty and cost associated with installing
fixed lifts at existing pools and spas and whether they are outweighed by any benefits that
only a fixed lift can provide. In fact, DOJ has never stated why a fixed lift is more
desirable than a portable lift.

3) DQOJ did not consider the increased risk of injury to children who will play
on and jump off the pool lift into the shallow end of the pool. DOJ dismisses these
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concerns by claiming that that there is no evidence of injury. But the Access Board’s
pool study does report injuries relating to the use of pool lifts and DOJ should not wait
until a child is killed or seriously injured before looking into the issue. The AH&LA
included in its comments a repori from a national aquatic safety expert who opined that
an unattended pool lift left beside the pool raises serious safety eoncerns that must be
studied.

“ DQO)J did not consider the risk of individuals with disabilities being injured
while using an unattended lift that they have not used before.

5) DOJ did not consider the liability that businesses will face when children
and other people injure themselves using unattended lifts.

(6)  DOJ did not consider the very real possibility that businesses will close
their pools and spas in order to avoid being sued for lift injuries or, if they do not install a
fixed lift, for not having one.

(7)  DOIJ did not consider less burdensome alternatives to the new
requirements that could accomplish the same goals.

DOT’s violation of the APA will cause substantial harm and there is no indication
that DOJ will take corrective action. The AH&LA sees only two options for avoiding
this harm:

Option 1: Retract the Pool Lift Requirements Document and replace it with a
guidance that allows the use of portable lifts that can be brought out upon request and
shared between two pools or a pool and a spa in the same area. An extension of the
compliance deadline would be necessary to ensure that enough lifts can be manufactured
to equip all of the pools and spas that need them.

Option 2: DOJ to stays the compliance deadline for all swimming pools and spas
and goes through a proper rulemaking process for the new requirements so that interested
parties may have an opportunity to comment on these issues for the very first time.

DOJ has rebuffed the business community’s requests for DOJ to take self-
corrective action. Congressional action is now required restore order to the regulation-
making process and ensure that equal access to pools and spas is provided in a manner
that takes into account legitimate concerns about safety, cost, and the availability of pools
and spas to all Americans.

14393592 1.DOC
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EXHIBIT 1

TO WRITTEN TESTIMONY OF MINH N. VU ON
BEHALF OF

THE AMERICAN HOTEL & LODGING ASSOCITION
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L INTRODUCTION

The American Hotel & Lodging Association (AH&LA) is the sole national association
representing all sectors and stakeholders in the lodging industry, including individual hotel
property members and hotel companies, Many of our members are small businesses that own
and/or operate only one or a few hotels.

The AH&LA would like to state at the outset that its members fully support providing
individuals with disabilities with access to swimming pools and spas at their lodging facilities.
Our members did not take issue with the 2010 Standard’s requirements for pool lifts and instead
diligently began to move forward with their compliance plans after September 15, 2010. Those
plans came to an abrupt halt on January 31, 2012 when the U.S. Department of Justice (DOJ)
issued its guidance on pool lifts, which we believe fundamentally changed the regulatory
requirements in ways that not only impact our members’ ability to comply but also raise serious
safety concerns.

The AH&LA appreciates DOJ’s issuance of a temporary extension of the March 15, 2012
compliance deadline for swimming pools, spas, and wading pools, as well as its consideration of
a longer extension to September 17, 2012. As we explain in Section TI1.B below, such an
extension—and, indeed, a longer extension—is necessary because not enough lifts can be
manufactured in the next five months to equip the more than 200,000 existing swimming pools
and spas that must be retrofitted with pool lifts under both Titles Tl and TII of the Americans with
Disabilities Act (ADA). However, the proposed extension does not address a much more
fundamental problem: DOJ’s recently announced new pool lift requirements violate the notice
and comment procedures of the Administrative Procedures Act (APA). These new requirements,
as clarified in subsequent communications with the AH&LA, are that (1) pool lifts must be
“fixed” or “built-in”; (2) pool lifts must be next to the pool or spa and ready for use at all times
when that facility is open; and (3) a pool lift cannot serve more than one pool or spa. See “ADA
2010 Revised Requirements: Accessible Pools Means of Entry and Exit” (January 31, 2012) (the
“Pool Lift Requirements Document”). These are substantive new requirements that were never
raised for public comment by DOJ at any point in the rulemaking process that led to the Final
Rule for pools, spas, and wading pools. See 73 Fed. Reg. 56,236 (Sept. 15, 2010) (the “Final
Rule”). These new requirements also do not appear anywhere in the Final Rule. Accordingly,
neither AH&LA’s members nor other interested parties have ever been given proper notice of, or
an opportunity to comment on, these new requirements.

The AH&LA urges DOJ to take one of two actions:

(1) retract the Pool Lift Requirements Document, replace it with one that allows the use
of portable lifts that can be brought out upon guest request and shared between two pools or a
pool and a spa in the same area, and set a new compliance deadline that takes into account both
the number of lifts that can be manufactured and the number of pools and spas that must be
equipped; or

(2) stay the compliance deadline for all swimming pools, spas, and wading pools, and
issue an NPRM proposing the new requirements so that interested parties may have an
opportunity to comment on these issues for the very first time.

14289956v.3
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DOJ’s failure to follow the procedures mandated by the APA has serious consequences
for AH&LA’s members and the public. DOJ has imposed these new requirements without
consideration of (1) the dangers that a fixed pool lift may pose, especially to children and users
with disabilities, and the liability that can result from those dangers; (2) the difficulty and
additional cost associated with the installation of a fixed pool lift as compared to a portable lift;
(3) the wear and tear on a fixed lift that remains outside at all times during pool hours {or longer,
depending on how the lift is installed); (4) the negative impact of having a fixed pool lift in place
on the use of spas and on lifeguarding duties; and (5) whether a fixed pool lift has any
advantages that would outweigh its numerous disadvantages, including the inability of
businesses to use one portable lift to serve two pools, or a pool and a spa, at the same location.

In these challenging economic times, DOJT should be issuing regulations that result in
equal access for people with disabilities with the least impact on businesses, especially small
businesses. The new requirements do just the opposite. They unnecessarily (1) increase the risk
of injury to the public—a fact confirmed by a national expert on aquatic safety whom AH&LA
consulted and whose opinion is attached to this submission; (2) increase compliance costs on all
businesses with pools and spas; (3) increase the exposure of lodging facilities and other
businesses to either personal injury lawsuits (if a fixed lift is installed) or ADA Title III lawsuits
(if no fixed lift is installed), (4) make most spas less usable by guests; (5) impose additional
burdens on lifeguards; and (6) likely cause some hotel owners or operators to close their pools
and spas.

T RULEMAKING HISTORY AND RECORD
A. The Access Board Rulemaking Process for Swimming Pools and Spas

Title 111 of the ADA empowers the U.S. Access Board (the “Access Board™) with the
authority to develop non-binding accessibility guidelines for the new construction and alterations
of public accommodations and commercial facilities. See 42 U.S.C. § 12134. Only DOJ has the
authority to issue binding regulations under Title 111 of the ADA. The ADA requires DOJ to
adopt accessibility standards that are “consistent with” the guidelines issued by the Access
Board. /d.

The Access Board began its process of developing standards for recreational facilities,
including swimming pools and spas, in 1993. After a 17-year rulemaking process, DOJ issued
the Final Rule, which included a new set of accessibility standards containing new requirements
for swimming pools and spas. The requirements were “new” because the prior accessibility
standards issued in 1991 did not cover swimming pools or spas.

In July 1994, the Access Board’s Recreational Access Advisory Committee (the
“RAAC”) issued recommendations for accessibility guidelines for recreational facilities and
outdoor developed areas. See Recommendations for Accessibility Guidelines: Recreational
Facilities and Outdoor Developed Areas (July 1994) (excerpts at Attachment A). The RAAC
studied a number of accessible swimming pool entry options, including pool lifts. The RAAC
noted that lifts could be “permanently installed, placed in a deck mounting when needed, or
rolled into place.” Id. at 17 (emphasis added). The RAAC noted that many lifts are operated by
someone other than the user. /d. The RAAC stated that “[f]urther research on these devices may
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be warranted.” /d. The RAAC also recommended one means of accessible entry for smaller
pools and two accessible means of entry for larger pools. RAAC did not address whether (1) a
pool lift must be attached to the pool deck; or (2) a pool lift must be poolside whenever the pool
is open.

1. Access Board ANPRM

On September 21, 1994, the Access Board issued an Advanced Notice of Proposed
Rulemaking announcing its intent to develop accessibility requirements for recreational facilities,
including swimming pools. See 59 Fed. Reg. 48,542 (Sept. 21, 1994) (the “AB ANPRM”). The
AB ANPRM noted the RAAC’s work as well as a review by the sports facilities subcommittee.
The AB ANPRM asked for public input concerning the types of accessible means of entry that
should be required for entry into swimming pools. There was no specific discussion about pool
lifts in the AB ANPRM.

2. National Center on Accessibility Report on Swimming Pool
Accessibility

In 1993, the Access Board commissioned a study by the National Center on Accessibility
(the “NCA”™) on swimming pool accessibility. The NCA issued its Final Report on Swimming
Pool Accessibility in September 1996 (the “NCA Pool Study™) (excerpts at Attachment B). This
study appears to be the most comprehensive study that was conducted for the Access Board’s
development of the rules for swimming pool and spa access.

The NCA reviewed the scholarly literature concerning the use of pool lifts. The NCA
noted that one author favored manual lifts, which require assistance, because they would ensure
that “someone other than a user will be nearby while a person is in the water. You never want to
place a disabled individual into a pool unchaperoned,” he said. Id. at 11 (emphasis added).

The NCA interviewed 205 swimmers with disabilities for the study. The NCA reported
the following findings based on these interviews:

= Three users reported injuries from the lifts. Id. at 41,

= Seventeen percent (17%) of power lift users could not operate the lift themselves because
of physical limitations (as opposed to reasons relating to control locations, reach, or pool
policies). 7d.

=  Twenty-three percent (23%) of lift users reported problems with lifts. The most
commonly cited problems were difficulties with transfers, lack of control, and safety
concems. /d.

*  Swimmers who used portable lifts that had to be set up had to wait an average of 6.12
minutes. The range of times was 1 to 20 minutes. /d. at 40.

The NCA interviewed 103 aquatic professionals in connection with the study and then
reported the following findings:

14289956v.3
Page 12 of 146



41

= Portable or removable lifts were used by eighty-one percent (81%) of respondents.
Seventy-three (73%) of respondents stated that they did not have the lifts in place at all
times. The most common reasons given for not having the lifts in place were “[s]afety
and liability, low demand for its use, interference with pool competition, and limited deck
space.” Id. at51.

= Aquatic professionals also cited a “number of disadvantages associated with lifts.” These
disadvantages included: (1) program interference; (2) safety concerns that ranged from
people exceeding the weight limitations (one respondent stated that the lift shaft had bent
when used by a person); and (3) the lift being a hazard in the lowered position when no
one is using the lift. /d.

The NCA conducted on-site pool testing of pool lifts with users with mobility disabilities.
The NCA’s report did not indicate whether portable or fixed lifts were tested. The NCA did not
report any differences between fixed versus portable lifts in connection with this user test. /d. at
67-70.

At the conclusion of this report, NCA made specific recommendations regarding pool
lifts. It first defined the term “pool lift” as follows:

Pool lifts are mechanical devices that move a person into or out of the water. Some
lifts are permanently installed Jand] others are portable, placed in a deck mounting
or rolled into place when needed. 'When provided, pool lifts should meet the
following specifications: .. ..

1d. at 84 {emphasis added). The NCA went on to specity eleven (11} requirements for pool lifts.
Not a single one of these eleven (11) requirements includes a requirement that the pool lift be
“fixed,” attached to the deck, or permanent. /d. at 84-86. In addition, none of the eleven (11)
requirements includes the need to leave the pool lift out next to the pool or spa, ready for use, at
all times when the facility is open.

As further evidence that the NCA contemplated the use of portable lifts that would only
be brought out upon request, the NCA said that further research was needed on what a
“reasonable time” to put in place portable or removable devices would be, given that the reported
wait by respondents was anywhere from 1 to 20 minutes, for an average of 6.12 minutes. /d. at
95, 40. We are not aware of any further research that was conducted.

3. Access Board Swimming Pool Accessibility Report

In September 1996, the Access Board adopted the NCA Pool Study as its own. See
“Swimming Pool Accessibility—Executive Summary” (the “Access Board Swimming Pool
Report”) (excerpts at Attachment C). The Access Board adopted the NCA''s definition of the
term “pool lifi” 1o include “portable” lifis that are “placed in a deck mounting or rolled into
place when needed. " See Attachment C, Appx. A at | (emphasis added).
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Access Board NPRM

On July 9, 1999, the Access Board issued a Notice of Proposed Rulemaking regarding
accessible entries into pools and spas that addressed both the number of accessible entries
required and the specific requirements for each type of entry, including pool lifts. See 64 Fed.
Reg. 37,328 (July 19, 1999) (the “AB NPRM"). The AB NPRM:

5.

cites the NCA Report and adopts the eleven (11) requirements for pool
lifts. None of these eleven (11) requirements mentions a need for the pool
lift to be “fixed” or attached to the pool deck;

does not state that pool lifts must be out at all times when a pool or spa is
open,

does not define the term “pool lift” and makes no attempt to change the
Access Board’s prior definition of the term “pool lift” to include portable
lifts that can be “rolled into place when needed”;

does not mention, let alone make a distinction, between a permanent or
fixed lift versus a portable lift;

does not address any of the safety concerns or specific injuries cited in the
NCA Pool Study.

2002 Access Board Final Rule

On September 3, 2002, the Access Board issued its Final Rule for the ADA Accessibility
Guidelines for Buildings and Facilities: Recreation Facilities. 67 Fed. Reg. 56,352 (Sept. 3,
2002) (the “AB Final Rule™). The AB Final Rule:

14289956v.3

adopts the eleven (11) requirements for pool lifts stated in the NPRM.
None of these eleven (11) requirements includes a need for swimming
pool lift to be “fixed” to the pool deck;

does not state that pool lifts must be out at all times when the pool is open;

does not define the term “pool lift,” and again makes no attempt to change
the Access Board’s prior definition of the term “pool lift” to include
“portable” lifts;

does not make any distinction between a permanent or fixed lift versus a
portable lift;

“recognizes that inappropriate use of pool lifts may result in accident or
injury,” but then inaccurately states that “the Board is not aware of any
incidents of injury or accidents involving pool lifts.” AB Final Rule at
56,379. In fact, the Access Board’s own NCA Pool Study identified three
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people who reported three injuries relating to pool lifts from a 200 person
sample of pool lift users; and

- notes that “manufacturers are also incorporating features which are
intended to discourage inappropriate use, such as fold-up seats and
covers.” Id. at 56,379. This statement suggesting the acceptability of pool
lift covers makes clear that the Access Board did not expect pool lifts to be
ready for use at all times when the pool is open.

6. 2004 Access Board Final Rule for ADA Accessibility Guidelines for
Buildings and Facilities

On July 23, 2004, the Access Board issued a comprehensive Final Rule containing all of
its new ADA guidelines for buildings and facilities and incorporating within these guidelines the
pool lift guidelines previously issued in 2002, See 69 Fed. Reg. 44,084 (July 23, 2004) (the
“2004 ADAAG”). The pool lift guidelines were identical to those issued in 2002 and no
additional issues were addressed in this notice.

B. DOJ Rulemaking
1. DOJ ANPRM

On September 30, 2004, DOJ issued an Advanced Notice of Proposed Rulemaking to
begin the process of adopting the Access Board’s 2004 ADAAG as its own regulations. See 69
Fed. Reg. 58,768 (Sept. 30, 2004) (the “DOJ ANPRM™). Although DOJ asked a question about
whether it should reduce the number of required accessible entries at existing swimming pools
(id. at 58,772), the DOJ ANPRM contained no discussion about (1) specific pool lifi
requirements; (2) any requirement that pool lifis be permanent, fixed, or portable, or that they be
left out at all times when the pool is open; or (3) any safety considerations relating to the use of
pool lifis. AH&LA submitted comments on a number of issues in the ANPRM, but did not
address the disadvantages of fixed pool lifts that must remain next to the pool or spa whenever
that facility is open because the ANPRM did not propose or require fixed lifts.

2. DOJ NPRM

On June 17, 2008, DOJ issued a Notice of Proposed Rulemaking to adopt the 2004
ADAAG. See 73 Fed. Reg. 34,534 (June 17, 2008) (the “DOJ NPRM”). Again, the DOJ
NPRM contained no discussion about (1) pool lift technical requirements; (2) whether pool lifts
should be permanent, fixed, or portable; or (3) whether they should be left out at all times when
the pool or spa is open. DOJ did not provide a definition of the term “pool lift” in the DOJ
NPRM. There was no discussion about why a fixed lift should be required instead of portable
lift, nor any evaluation of the cost and difficulty of installing a fixed lift versus a portable lift.
DOJ also did not discuss any safety concerns posed by pool lifts, such as the injuries mentioned
in the Access Board’s NCA Pool Study.

DOJ also did not state in the DOJ NPRM that, for barrier removal in existing facilities, a
“fixed” lift would be required. There was no discussion about the difficulty and expense
associated with the installation of a fixed lift ar an existing pool, including the process of

6
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obtaining the necessary state or local permits, the demolition of existing concrete, electrical
bonding requirements, and reconstruction of a portion of the pool deck.

To the contrary, the DOJ NPRM proposed that existing poofs with less than 300 If of wall
would not have to have an accessible entry at all, and that those with 300 If or more of wall
would only be required to have one accessible means of entry. /d. at 34,536. DOJ sought
comments from the public about whether to adopt this reduced scoping for existing swimming
pools.

The DOJ NPRM did not reference any studies of pool lifts conducted or commissioned
by DOJ.

3. AH&LA Comments on DOJ NPRM

AH&LA submitted comments to the DOJ NPRM. AH&LA supported the exemption for
small existing pools and reduced scoping for larger pools. AH&LA also urged DOJ not to
require existing spas to be retrofitted with an accessible means of entry because the only viable
option for an accessible entry for existing small spas would be a lift which would be difficult to
install and intrusive given the minimal amount of deck space around a typical hotel spa.
AH&LA noted that some places of lodging may decide to close their spas if requirements were
imposed, and that this is a cost that must be taken into account.

The AH&LA did not comment on the use of fixed versus portable lifts or whether lifts
must be next to the pool or spa at all times because there was no indication in the record that
these requirements were under consideration. To the contrary, the Access Board in its study had
defined pool lifts to include “portable” lifts that could be “rolled into place” (see discussion at
Section IL.A 2, 3), and DOJ never stated anything to the contrary in its ANPRM or NPRM.
AH&LA was not the only interested party that held this view. All of the other key stakeholders,
including the pool industry, the timeshare resort industry, and the Asian American Hotel
Owners’ Association have stated that they had the same understanding as AH&LA.

4. DOJ Final Rule

On September 15, 2010, DOJ issued the Final Rule adopting the 2004 ADAAG and other
ules relating to the operations of public accommodations. See 75 Fed. Reg. 56,236 (Sept. 15,
2010) (the “Final Rule”). DOIJ adopted the requirements of the Access Board’s 2004 ADAAG as
the 2010 Standards. Not all elements covered by the 2010 Standards are fixed or built-in. The
2010 Standards set requirements for washers and dryers (Section 611), ranges (Section
804.6.4), and vending machines (Section 228). These elements are rarely if ever “fixed” or
attached to a building. In fact, the 2010 Standards explicitly call out elements that must be
“fixed.” For example, Section 702.1 states, “Fire alarm systems shall have permanently
installed audible and visible alarms,” Section 704 .4 states, “TTYs required at a public pay
telephone shall be permanently affixed within, or adjacent to, the telephone enclosure.”
Section 232.22 requires “permanently installed” telephones in holding and housing cells for
inmates. Fived seating is discussed in Section 35.151(g)(3), 36.406(f)(3), 206.2.4, Exception 2,
221.2,221.5. Fixed guideway stations are specifically noted as a requirement in Section 218.2.
Fixed shower heads are discussed at Section 607.6 and 608.6 — differentiating “fixed” from
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hand-held or “movable” but noting that they must deliver “substantially equivalent” water
pressure. Back support for benches must be “affixed to the wall.” See 2010 Standards 903 .4.

In stark contrast, nowhere in the Final Rule, including the 2010 Standards, did DOJ state
that pool lifts had to be “fixed,” affixed, or permanently installed.

The Final Rule and accompanying commentary contain no discussion about (1) technical
pool lift requirements; (2) whether pool lifts must be permanent, fixed, or portable; or (3)
whether pool lifts must be left out at all times when the pool is open. DOJ also did not discuss
any safety concems posed by a fixed lift that is left in place at all times, or the injuries that were
cited in the Access Board’s NCA Pool Study.

DOJ did not state in the DOJ Final Rule that, for barrier removal in existing facilities, a
“fixed” lift would be required. DOJ did not discuss the difficulty and expense associated with
the installation of a fixed 1ift at an existing pool, including obtaining the necessary state or local
permits, demolition of existing concrete, electrical bonding requirements, and the reconstruction
of a portion of the pool deck.

DOJ decided not to adopt its proposed exemption for small existing pools or reduced
scoping for larger existing pools after receiving substantial opposition from the disability
community. Likewise, DOJ did not exempt existing spas as suggested by the AH&LA. DOJ's
primary reason for taking this position was the disability community’s stated desire to use pools
for therapeutic benetits. DOJ stated that the impact on businesses would be mitigated by the fact
that they would only have to comply with the requirements if it was readily achievable to do so
and that this defense would provide sufficient flexibility to address the concerns of small
businesses. Unfortunately, DOJ failed to provide a clear understanding of what “readily
achievable” means, which has resulted in the current situation where hotel owners are left
without guidance as to whether and how they must comply with the new 2010 Standards for
pools and spas.

5. January 31 Pool Lift Requirements Document

On January 31, 2012, DOJ issued the Pool Lift Requirements Document announcing the
following requirements (collectively, the “New Requirements”):

. All pool lifts must be “fixed,” not portable, even when installed for the
purpose of barrier removal in existing swimming pools. Portable lifts are
only allowed if installing a fixed lift in an existing facility is not readily
achievable (the “Fixed Lift Requirement™).

. Pool lifts must be at poolside and fully operational during all open pool
hours (the “Poolside Requirement™).

14289956v.3
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. Each pool must have its own accessible entry. Sharing of accessible
equipment (7.e., pool lifts) between pools is not permitted (the “No
Sharing Rule™).'

6. February 8,2012 AH&LA Meeting with DOJ

Concerned by the Pool Lift Requirements Document, AH&LA requested a meeting with
DOIJ representatives from the Civil Rights Division (the “CRT™). At a meeting on February 8,
2012, CRT representatives stated that a “fixed” lift is one that is attached to the pool deck so that
if the deck were turned upside down, the lift would not fall off the deck. CRT representatives
also stated that pool lifts could not be shared between swimming pools and spas located in public
accommodations such as lodging facilities. CRT representatives dismissed AH&LA’s concern
that a fixed lift at an unattended pool could pose a danger to children who could use it as a diving
platform at the shallow end of the pool, claiming that the concerns were nothing more than
unsubstantiated speculation.

7. February 21, 2012 DOJ Letter to AH&LA

DOJ followed up on the February 8, 2012 meeting with the AH& LA with a letter in
which it reiterated its position concerning its new requirement for “built-in or ‘fixed” pool lift[s]”
at existing pools which can only be avoided upon a showing that the fixed lift is not “readily
achievable.” (A copy of that letter is attached hereto as Attachment D.) The letter states:

The 2010 Standards apply to “fixed” or built-in elements. A
“fixed” element is one that is attached to a covered building or facility.
Therefore, for an existing pool with less than 300 linear feet of pool wall,
for example, removing bamriers will involve providing one accessible
means of entry, meaning a built-in or “fixed” pool lift or a sloped entry
that complies with the 2010 Standards to the extent that it is readily
achievable to do so (larger pools with 300 or more linear feet of pool wall
are required to have two accessible means of entry, with at least one being
a pool lift or sloped entry). If, in our example, an entity chooses to use a
lift complying with the 2010 Standards that is removable or otherwise
designated as “portable,” it may do so, so long as while the lift is provided
at the pool, it is affixed in some manner to the pool deck or apron.

If installation of a fixed lift or sloped entry is not readily
achievable, then a public accommodation may consider alternatives such
as use of a portable pool lift that is not affixed to the pool facility but
incorporates features that in all other respects comply with the 2010
Standards, or the public accommodation may consider other readily

! The Pool Lift Requirements Document only stated this requirement in discussing the

obligations of state and local entities covered under Title 1T of the ADA. DO)J stated that it
intends to apply this principal to existing public accommodations facilities in a meeting with
AH&LA on February 8, 2012.

14289956v.3
Page 18 of 146



47

achievable accessible means of entry, such as a transfer wall or pool
stairs. . . .

Id. at 37

With regard to the “readily achievable” standard, DO)J reiterated that “the determination
as to whether the removal of a specific barrier is readily achievable must be made on a case-by-
case basis after a thorough consideration of the factors established in the statute. The decision
should be made by each public accommodation in consultation with its own legal advisors and
others.” Id. at 4 (emphasis added). DOJ also stated that the analysis “may vary from business to
business and sometimes from one year to the next for the same business.” I at 5.

With regard to AH&LA’s concern about the risk of injury associated with the use and
misuse of unattended fixed pool lifts that are poolside at all times when the pool is open, DOJ
insisted that “speculation or unsubstantiated generalizations about safety concerns or risk cannot
form the basis for a legitimate safety requirement” that would render the use of a fixed lift not
readily achievable. /4. at 4. DOIJ refused to acknowledge the fact that the Access Board’s NCA
Pool Study actually found evidence of pool lift injuries and instead cited to the Access Board’s
erroneous conclusion that it was not aware of “any incidents of injury or accidents involving
pool lifts.” Zd. at 5.

8. February 28, 2012 Letter to DOJ from AH&LA

On February 28, 2012, the AH&LA appealed to Attorney General Eric Holder and
Asgsistant Attorney General Tom Perez to request that they rescind the New Requirements, issue
a stay of the swimming pool and spa requirements, and engage in a lawful notice and comment
rulemaking process that would allow it and other interested parties to provide their input on the
New Requirements. See Letter from AH&LA to Attorney General Holder dated Feb. 28, 2012
(Attachment E). The letter explained in detail how DOJ had violated the APA’s procedural
requirements in imposing the New Requirements, and how they were, even based on the limited
record, arbitrary and capricious.

9, March 9, 2012 Letter to AH&LA from DOJ

On March 9, 2012, Assistant Attorney General Thomas Perez rejected the AH&LA's
request, citing again to the Access Board’s erroneous statement that it was not aware of “any
incidents of injury or accidents involving pool lifts, See Attachment F at 2.

% Of note, sloped entry is not achievable in most hotels pools, which generally lack sufficient
length to accomplish the permissible slope for the pool depth. DOJ has not researched nor
considered this matter.

10
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M.  DISCUSSION

A, The New Requirements Violate the APA and Must Either Be Rescinded or
Proposed in an NPRM.

1. The New Requirements Were Not Issued in Accordance with the
APA.

The APA requires federal agencies to provide the public with notice of proposed
substantive legal requirements and an opportunity to comment. See 5 U.S.C. § 704. This
bedrock principle of rulemaking ensures that the agency in question makes an informed decision
after considering all of the issued raised and information provided by interested parties. The
D.C. Circuit has consistently held that “an agency may not escape the notice and comment
requirements by labeling a major substantive legal addition to a rule a mere legal interpretation.
[A court] must still look to whether an interpretation itself carries the force and effect of law, or
rather whether it spells out a duty fairly encompassed within the regulation that the interpretation
purports to construe.” Appalachian Power (Co. v. EPA, 208 F.3d 1015, 1022-24 (D.C. Cir. 2000)
(invalidating EPA guidance that changed and expanded the monitoring obligations of regulated
entities without following notice and comment procedures), see also Natural Res. Def. Council v.
LPA, 643 F.3d 311 (D.C. Cir. 2011) (invalidating a guidance issued by EPA interpreting a
section of the Clean Air Act because the agency did not go through the notice and comment
process).

The Fixed Lift, Poolside, and No Sharing Requirements do not spell out any duty fairly
encompassed in the Final Rule. These New Requirements cannot be found anywhere in the Final
Rule or the rulemaking record that produced it. The three sections of the Final Rule that address
swimming pool entries are 28 C.F.R. § 36.304(d)(2)(ii)(J) and Sections 242 and 1009 of the
2010 Standards. These provisions purport to set forth all of the requirements for swimming pool
and spa entries. Not a single one of these requirements says that a pool lift must be “fixed” or
attached to the pool deck, that it must be next to the pool or spa at all times during facility hours,
or that it cannot be shared between two pools or a pool and a spa at the same location.

Indeed, the rulemaking process discussed in Section ILA above plainly contradicts DOJ’s
new position that lifts must be “fixed” and next to the pool or spa at all times during facility
hours.

The Access Board’s NCA Pool Study concluded that 81% of the aquatic professionals
surveyed used portable or removable pool lifts at their facilities and that 73% of them only
brought lifts out upon request. Attachment B at 51. After conducting this study, the Access
Board made recommendations for pool lift requirements in which it defined the term “pool lift”
as including “poriable lifts that are placed in a deck mounting or rolled into place when
needed.” See Attachment C, Appx. A. at 1.

By adopting a definition of the term “pool lift” that included “portable” pool lifts that
could be “rolled into place when needed,” the Access Board plainly intended that pool lifts
would not have to be poolside and ready for use at all times. This view was consistent with its
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statement in the AB Final Rule that lift covers could be used prevent the misuse of pool lifts. See
AB Final Rule at 56,379.

At no time during the entire rulemaking process that concluded with the Final Rule did
DOIJ ever disturb the Access’” Board’s definition of pool lift, which included “portable lifts.” The
Final Rule contains no definition of the term pool lift, nor does it call into question the Access
Board’s definition of the term “pool lift.” The first time DOJ indicated a change in its
understanding of the term “pool lift” was in the January 31, 2012 Pool Lift Requirements
Document, which came out six weeks before the March 15, 2012 compliance deadline.

Since the issuance of the Pool Lift Requirements Document, DOJ has taken the position
that AH&LA and all of other affected parties were on notice of the New Requirements during the
rulemaking process because all elements in the 2010 Standards are supposed to be “fixed.” This
position contradicts the plain language of the 2010 Standards. The 2010 Standards set
requirements for elements that are not fixed, such as washers and dryers (Section 611), ranges
(Section 804.6.4), and vending machines (Section 228). Moreover, when the Department wanted
to make equipment or other elements to be appliances fixed in the 2010 Standards, it said so
explicitly. For example, Section 702.1 states: “Fire alarm systems shall have permanently
installed audible and visible alarms.” Section 704 .4 states: “TTYs required at a public pay
telephone shall be permanently affixed within, or adjacent to, the telephone enclosure.”

Section 232.2.2 requires “permanently installed” telephones in holding and housing cells for
inmates. Fixed seating is discussed in Section 35.151(g)(3), 36.406(t)(3), 206.2 4, Exception 2,
221.2,221.5. Fixed guideway stations are specifically noted as a requirement in Section 218.2.
liixed shower heads are discussed at Section 607.6 and 608.6—difterentiating “fixed” from
hand-held or “movable” but noting that they must deliver “substantially equivalent” water
pressure. Back support for benches must be “affixed to the wall.” See 2010 Standards 903.4. In
contrast, DOJ did not say that pool lifts would have to be “fixed.”

Thus, the only definition of the term “pool lift” in the entire rulemaking history included
“portable” lifts, and nothing in the 2010 Standards or Final Rule changed this fact. Tn fact, the
language of the 2010 Standards supports the interpretation that pool lifts need not be fixed, as the
2010 Standards do not use the term “fixed” anywhere with respect to pool lifts. There is no basis
for the assertion that pool owners and operators were on notice of the Fixed Lift and Poolside
Requirements and are trying to re-litigate the issues. AH&LA’s members merely request the
opportunity to exercise their legal right to comment for the first time on proposed legal
requirements before they become law.

2. The New Requirements Raise Serious Safety Concerns That Require
Further Study by DOJ and Interested Parties.

As DOIJ is well-aware, the lodging industry has collectively spent tens of millions of
dollars to comply with numerous new requirements imposed by the 2010 Regulations without
complaint. However, AH&LA’s members cannot stand by and quietly accept new
requirements—issued without the required public notice and comment—that may jeopardize the
safety of their guests and their businesses. There is simply too much at stake.
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DOJ insists that there is no need to consider whether the New Requirements raise safety
concerns because there is no evidence of injuries related to pool lifts. DOJ’s position blindly
ignores the evidence that is already in the rule-making record as well as commonly known facts
about pool safety. There are more than sufficient facts to establish DOJ’s obligation to consider
the safety implications of the New Requirements and to allow the public to provide input.
Tndeed, attached to this submission is a statement from a national aquatic safety expert
expressing his opinion that the conditions presented by having a fixed pool lift out by the pool or
spa at all times when it is open—particularly at unattended aquatic facilities—raise serious safety
concerns that warrant further study. See Report from Oostman Aquatic Safety Consulting Inc.
dated April 2, 2012 (Attachment G).

The undisputed facts in the record and in the public domain that raise safety concerns
about the use of fixed pool lifts that must always be next to the pool and spa are as follows:

14289956v.3

The Access Board’s NCA Pool Study reported that three people with disabilities
out of the 200 who were interviewed had been injured while using a pool lift. See
NCA Pool Study {Attachment B) at 41.

The Access Board’s NCA Pool Study reported that 17% of respondents could not
use pool lifts by themselves due to their physical limitations, and 23% of lift users
reported problems using lifts. /o, The obvious concern that flows from this fact
is that individuals with disabilities may attempt to use a pool lift by the pool only
to find out when it is too late that they cannot operate it. Having a trained
employee promptly bring out a portable lift upon request ensures that the guest
will receive personalized instruction on independently using the lift. If a pool lift
is left out to be used at all times, hotel employees will not know that the lift is
being used or if a guest may need assistance.

The Access Board’s NCA Pool Study also reported that a number of aquatic
professionals interviewed expressed safety concerns that ranged from people
exceeding the weight limitations (one respondent stated that the lift shaft had bent
when used by a person) and the lift being a hazard in the lowered position when
no one is using the lift. /d at 51.

The 2010 Standards Advisory regarding the use of lifts at playgrounds also makes
clear that there are risks associated with the use of unattended lifts at playgrounds.
The Standards state that “[b]ecause lifts must be independently operable,
operators should carefully consider the appropriateness of their use in
unsupervised settings” 2010 Standards 240.2.1 (Advisory). The same concern
would certainly apply to the use of pool lifts in unattended settings.

According to one study published in the American Journal of Pediatrics in 2008,
111,341 children were injured in diving-related accidents at swimming pools from
1990 t0 2006. Pool lifts are similar to diving boards in that they provide an
elevated platform from which to dive into the pool. The fact that pool lifts must
be placed at the shallow end of the pool or at shallow spas makes them potentially
even more dangerous.
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In response to DOT’s refusal to acknowledge that a rule that could increase the risk of
catastrophic injury or death merits careful study, AH&LA asked national aquatic safety expert
Michael Oostman to give his opinion on whether fixed pool lifts positioned next to the pools and
spas during pool hours raise safety concerns, particularly at unattended pools. Mr. Oostman has
served as a forensics and consulting expert in more than a hundred aquatic accident cases and has
personally investigated over 600 swimming pool accidents. As indicated in his curriculum vitae
(Attachment G), he specializes in accident analysis and reconstruction and consequently
understands the human factors and products that cause swimming pool injuries. He has also
trained thousands of lifeguards and conducted over 800 inspections of swimming pools, water
parks, and other water recreational areas for compliance with safety standards.

Based on his extensive experience, Mr. Oostman believes that a fixed pool lift that is left
next to the pool or spa at all times when the facilities are open raises serious safety concerns. His
report states the following safety concemns that require further study:

1. Children and adolescents may jump or dive off the pool lift seat into shallow
water.

2. Swimmers may become trapped under the seat when the seat is in the water.
3. If a fixed pool lift fails during use, there will be no one to assist the lift user

because no one will know that the lift is being used. If the lift has to be brought out upon
request, facility employees will know what the lift is being used.

4. Lifts are not manufactured to endure environmental conditions which will have a
greater adverse impact if the lifts must be kept out next to the pool and spa even when not
in use.

Mr. Oostman also points out that, even though he has seen more than 2,000 swimming
pools in his professional career, he has rarely ever seen a fixed pool lift that is left out at
poolside. His observation is entirely consistent with the Access Board’s NCA Pool Study which
reports that portable or removable lifts were used by 81% of the aquatic professionals
interviewed and that seventy-three percent stated that they did not have the lifts in place at all
times because of safety and liability concerns. See NCA Pool Study (Attachment B) at 51. The
fact that pool lifts have historically not been fixed or left out at poolside at all times underscores
the fallacy of DOJ’s position that there is no danger because there are no incidents of injury.
There are few incidents of injury because the conditions DOJ now has mandated for the first
time—fixed pools lifts placed poolside or spa-side when a facility is open, including unattended
facilities—have rarely existed.

The AH&LA urges DOJ to take seriously the safety concems posed by the New
Requirements, to obtain expert input and conduct safety studies under the conditions presented
by the New Requirements, and to hear the wisdom of the commenting public on this important
public safety issue. With appropriate notice, AH&LA and others will have the time necessary to
obtain further input from other safety experts and child behavioral experts about whether fixed
pool lifts will be misused by children if left out next to the pool. The potential catastrophic
consequences of not studying the safety concerns are simply too great to ignore.
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3. Some Lodging Owners/Operators Are Considering Closing Their
Pools and/or Spas Because of Increased Liability.

AH&LA’s members are extremely concerned about the liability that they would face it
their guests are injured while using or misusing a fixed pool lift that they are required by DOIJ to
leave out at unattended pools and spas. These fears are not based on speculation. Some of our
members’ insurers have expressed concerns about the new fixed lift requirement. If injuries do
occur, our members will have to divert their valuable time, attention, and resources to defending
lawsuits. Even if such claims might be covered by insurance, premiums would likely increase
after such claims are made. Injuries at a hotel will also harm a hotel’s reputation and devalue its
goodwill. These exposures will disproportionately impact small businesses that do not have the
same resources as larger organizations and which will accordingly be less capable of absorbing
these losses.

A number of our members have stated that if they must install a fixed pool lift, they may
close their pools and/or spas because they are between the proverbial rock and a hard place. If
they install fixed lifts, their risk of being sued for pool lift injuries will increase. If they do not
install a fixed lift, DOJ or private plaintiffs will sue them for not having one.

The closure of pools and spas would undermine, not further, the ADA’s goal of providing
access to swimming pools and spas.

4. DOJ Has Never Considered the Difficulty and Additional Cost
Associated with Installing a Fixed Lift in Existing Facilities.

DOJ has apparently never considered the amount of work that is required to install a
fixed pool lift as compared to the purchase of a portable lift that can be placed into service
promptly upon arrival with minimal to no construction work. This fact became evident in the
AH&LA’s February 8, 2012 meeting, in which DOJ representatives displayed no awareness of
the National Electrical Code’s requirement that fixed pool lifts be connected to the pool’s
equipotential bonding grid or wire to reduce the risk of electric shock. This astonishing
revelation underscores the need for a notice and comment process for the New Requirements.
The NEC makes clear that any metallic component that is within 5 ft. of the water must be
connected to a pool’s equipotential bonding grid which lies encased in concrete beneath the
surface of the pool deck. See Attachment H. Thus, installing a fixed pool lift requires obtaining
the necessary state or local permits and demolishing part of the deck in order to make this
connection.

The following chart, based on input from AH&LA’s members that have developed action
plans to install fixed lifts at their hotels, sets forth the additional work and expense associated
with the purchase and installation of a fixed pool lift:
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PORTABLE LIFT FIXED LIFT
PROCESS | 1. Identify pools and spas L. Identify pools and spas requiring lifts.
requinng lifts.

2. Review existing conditions to make a

2. Review existing conditions preliminary determination if fixed lift is
to determine if portable lift readily achievable.
is readily achievable.
3. Tdentify compliant lift for purchase and
3. TIdentify compliant lift for negotiate pricing.
purchase and negotiate
pricing. 4. Tdentify contractors for site condition
surveys and installation work.
4. Order lifts.
5. Dispatch contractors to evaluate existing
5. Begin using lift conditions.
immediately upon arrival.

6. Determine permitting requirements.

7. Develop signed and sealed engineered
drawings for permitting based on
jurisdictional requirements.

8. Order lifts.

9. Conduct demolition of pool deck:
Locate existing rebar or bonding wire
under deck, saw-cut deck, dig footing,
install new rebar for electrical bonding.
A 3-4ft sq. area will have to be
demolished using a jack hammer.

10. Tnspections.

11. Pour and finish concrete.

12. Allow 1 week for concrete to cure.

13. Assemble and install lifts.

14, After 1 month, apply deck finish coat
over the new concrete and blend into
deck.

COST $5,800-36,300 $7,500-$9,000
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The chart above makes clear that the process for installing a fixed lift is considerably
more complicated than the purchase of a portable lift that can be placed into service immediately
upon arrival. The fixed lifts are also more expensive because they must be installed by licensed
contractors who must obtain permits. Plans must be drawn for permits in some jurisdictions. In
addition, because they are fixed, they cannot be shared between two pools or a pool and a spain
the same area. This means that there must be a lift for every pool and every spa (or spa cluster),
which doubles the cost of compliance. Again, these higher costs will have a disproportionate and
detrimental impact on small business owners.

DOJ has stated in various documents that the New Requirements will not adversely
impact small businesses because the businesses that cannot afford to purchase fixed lifts can
claim that it is not “readily achievable” for them to make this purchase. However, DOJ’s
inability to give any examples of scenarios that would justify a not “readily achievable”
determination and its articulation of the multi-factor test that it says should be applied by an
attorney exposes the reality that no small business can make such a determination with any
confidence. Many AH&LA’s members—ranging from single hotel operators to large hotel
companies managing hundreds of hotels—have in fact informed the AH&LA that they cannot
make this determination without legal assistance. In any event, a legal opinion would not
prevent lawsuits from being filed. The New Requirements provide a basis for plaintifts to file
lawsuits if there is no “fixed” lift next to the pool or spa when those facilities are open, and hotel
owners and operators would have to spend tens of thousands of dollars to defend such suits even
if their position had merit. All of these issues could be avoided if public accommodations could
use portable lifts that are brought out upon request.

S. The New Requirements Will Have Other Negative Consequences.

Fixed pool lifts that must be next to pools and spas at all times when the facilities are
open will likely remain out when the pool is closed because they are difficult to move. Thus,
they are more likely to be vandalized at outdoor pools. This situation, in turn, will result in less
access for individuals with disabilities if the lifts are out of service for repair. In addition, in
damp and extremely hot locations, fixed pool lifts will experience greater wear and tear,
including corrosion, that will shorten the life of the lift. The requirement that pool lifts must be
available for use when the pool is open also precludes the use of covers over lifts. A pool lift
seat that has been baking in the hot Arizona sun all day may also cause serious burns,
particularly if the user has no sensation in the lower body.

A fixed pool lift permanently stationed at a typical small hotel or motel spa will consume
a significant portion of the pool deck and reduce the space for people to sit around and in the spa
because most people will not want to sit next to or under a large piece of equipment. This
situation can be easily avoided by allowing a facility to provide a portable lift upon request.

Aquatic expert Michal Oostman, as well as the World Waterpark Association, have both
noted that having fixed pool lifts next to the pool will also change and compromise the nature of
lifeguarding duties because lifeguards” duties do not normally involve the monitoring of this
equipment. See Attachment G at 6. They are trained to scan the pool within a set number of
seconds and to respond to potential drowning incidents. /d.
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The New Requirements may have many more adverse impacts, but without the benefit of
a notice and comment rulemaking process, the full extent of their impact cannot be known.

6. DOJ Has Never Considered Whether a Fixed Lift that Must Be
Poolside Provides Greater Access for Individuals with Disabilities
than a Portable Lift.

Conspicuously absent from the Final Rule and the rulemaking that led up to it is any
discussion by DOTJ as to why a “fixed” lift that is poolside at all times provides greater or better
access than a portable lift complying with the 2010 Standards that is promptly brought out upon
request. Even after issuing the Pool Lift Requirements Document, DOJ has not articulated a
single reason for why “fixed” lifts are necessary, or what advantages they hold over a portable
lift that can be wheeled out and locked into position promptly upon guest request. The courts
have made clear that agencies must provide an explanation for the choices they made in
developing a regulation. See Motor Vehicles Mfs. Ass’nv. State 1arm Mut. Auto Ins. Co., 463
U.S. 29, 49 (1983). There is no such explanation here because DOJ issued these requirements
outside of the regulatory process.

Based on the current record, there is no basis for DOJ to conclude that fixed lifts left out
next to the pool or spa when the facilities are open provide greater accessibility or independence
for individuals with disabilities. Any such basis asserted going forward must be carefully
measured against the safety concerns and other disadvantages discussed above. Indeed, the
Access Board’s NCA Pool Study found that individuals with disabilities reported having to wait
only an average of 6.1 minutes for the pool lift to be brought out. See Attachment B at 40, That
is hardly a long or unreasonable wait, but DOJ could prescribe a specific amount to time within
which a portable lift can be brought out for a guest with a disability. Moreover, lodging facilities
could ask all guests upon check-in if they need the pool lift during their stay, and, if they do, a
lift would be set up for the duration of the guest’s stay. Such an approach would relieve guests
of the burden of having to request a lift.

B. An Extension of the Compliance Deadline for Swimming Pools, Spas, and
‘Wading Pool to September 17, 2012 Does Not Provide Enough Time for All
Covered Facilities To Install Fixed Pool Lifts.

While the AH&LA supports an extension of the compliance deadline, the proposed
extension to September 17, 2012 is too short. According to the Association of Pool and Spa
Professionals (APSP), there are 85,284 swimming pools at lodging facilities, 55,311 community
pools, and 26,883 pools run by parks and recreation departments in the United States. This data
comes from the industry’s leading research firm, PK Data, which conducts a commercial pool
census based on records in state health departments. This data shows that there are at least
188,000 swimming pools that are covered by Titles 11 and 11I of the ADA and must be equipped
with at least one or more pool lifts depending on their size. This number does not include the
number of spas that must be outfitted with lifts as well. The APSC estimates that a third of the
number of hotels with pools also have a spa (i.e., 28,333), which means that there are more than
200,000 pools and spas that must be outfitted with pool lifts.
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Although the manufacturing capacity of specific pool lift manufacturers is confidential
business information, representatives of the three top manufacturers of pool lifts (S.R. Smith,
Aqua Creek, and Spectrum Aquatics) and APSP have informed AH&LA that, based on
information known at this time, these three manufacturers combined can only produce anywhere
from 2,500 to 5,000 lifts per month, or 15,000-30,000 in six months. While it is possible that at
some point in the future these companies might be able to open new plants to increase production
capacity, this is purely speculative at this time. Zhus, there will only be enough lifts made to
supply 7.5% to 13% of the 200,000 covered swimming pools and spas by September 17, 2012,

Fven using DOJ's nuch smaller estimate of approximately 104,326 pools and spas from
its Final Regulatory Impact Analysis (RIA), there will still only be enough lifts for 14% to 28% of
the pools and spas that need them. See Attachment I (spreadsheet showing calculation of pool
and spa numbers from RIA and RIA pages with information), This shortage would likely have a
disproportionately adverse impact on small independent owners and operators because they will
not be as capable of negotiating and securing lifts as the larger companies that will place larger
orders. Our members also report that the lead time for ordening fixed lifts is at least 6-8 weeks.
This means that even fewer pools and spas will be able to comply.

Setting a deadline that all covered entities cannot meet would be arbitrary and capricious
because it unnecessarily exposes businesses that have done nothing wrong to litigation risk.
While a hotel might be able to argue that it is not readily achievable to purchase a lift when there
is no lift available, the hotel will at that point still incur the cost of defending a lawsuit. The fact
is that DOJ’s announcement of the New Requirements on January 31, 2012 was a complete game
changer. Virtually all of our members had planned to purchase portable lifts that they could put
away when not needed. Prior to that date, as explained in Section I1LA above, the lodging
industry had every reason to believe that portable lifts were acceptable. Given the scarcity of
lifts, a minimum one-year extension of the compliance deadline would be much more
appropriate.

1v.  CONCLUSION

The AH&LA appreciates the opportunity to provide its views on this NPRM. The
AH&LA believes that the most straightforward solution that will ensure that individuals with
disabilities have access to pools and spas more quickly is to rescind the January 31, 2012 Pool
Lift Requirements Document and replace it with a guidance document that reflects the fact that
(1) the 2010 Standards allow for the use of any type of lift (fixed or portable) as long as it
complies with the requirements of Section 1009, (2) there is no prohibition against bringing a lift
out upon request as long as it is done in a timely manner, and (3) a pool lift can be shared
between two pools and a pool and a spa in the same location. However, if DOJ insists that the
New Requirements are necessary to ensure access, they must go through the NPRM process
required by the APA so that the issues, particularly safety issues, can be fully vetted. The
public’s safety depends on it.
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Mr. FRANKS. Thank you, Ms. Vu.

I will now recognize myself for 5 minutes to begin questioning.
Mr. Patel, I will begin with you.

In Arizona some years ago we had environmentalists pressing
very hard to make sure that we didn’t clear small trees away from
close towns because of the fear of impacting the environment. But
what it did, of course, was to create a tinderbox close, and we on
several occasions lost whole forests.

And I am asking this question sincerely. If as a small business
owner like yourself you find that the cost of installing and main-
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taining a fixed pool lift for a spa and pool is too great or the liabil-
ity, the risk that potentially comes with it, is too great, or the fear,
as Ms. Vu mentioned, of having to defend the lawsuits of not doing
it just in the right way, is it possible that some hotel owners might
conclude, all right, we just won’t have a pool at all and that that
could affect the accessibility not only of the disabled but for all in-
dividuals as well?

Mr. PATEL. Thank you, Mr. Chairman.

Yes. You know, going back many years, back in the early '80’s
some of the hotel owners just gave up with the pool because the
insurance costs of just insuring the hotel with pool and without
pool became a huge difference in insurance costs of hotel owners.
And in this particular case also some of the—you know, some of the
older hotels, let’s say, for example, from Florida, where I come
from, usually just the small mom and pop hotels had pools to fulfill
the needs of guests who like to be in sunny Florida with pools. But
those old hotels have no room to put a pool and accessibility the
factor. Now, going through the huge cost of putting a pool, I am
pretty sure some of the hotel owners will end up giving away the
pool, if that answers your question.

Mr. FRANKS. It does. We don’t know how many, but, yes, it will.

Mr. PATEL. It will. I am pretty sure it will.

And, as you know, in this last cycle of the economy, the hotel in-
dustry has been hit so hard that so many hotels have been fore-
closed. So you add another $15,000, $20,000 worth of cost to put
a pool lift, guess where the hotel owner is going to end up. And you
know how the market has been in the hotel industry.

Mr. FRANKS. Yes. Well, the unfortunate issue here is that some-
how the DOJ I think very deliberately have tried to cast this as
a struggle between business owners and the disabled, when really
it is a struggle against the fire, ready, aim approach of the DOJ.

Ms. Vu, I would turn to you now.

Some argue that because only the Justice Department rather
than private parties can bring a claim for money damages under
the ADA then small businesses won’t have to worry about private-
sector trial lawyers suing them based on the DOdJ’s new require-
ments. Is that something that you agree with? Or help us under-
stand that.

Ms. VU. I absolutely disagree with that statement. Frankly, the
greatest level of litigation activity is brought by private plaintiffs,
not necessarily by DOJ. And, as I had stated, once you have a re-
quirement for a fixed lift, even if a hotel owner decides legitimately
that perhaps it is not readily achievable for that business to install
a fixed lift and it doesn’t do so, it is not immune from lawsuits at
all. As soon as a private plaintiff sees that there is no fixed lift
there, there will be a lawsuit filed. And they don’t have to give no-
tice or do anything. They just file the lawsuit. And that will instan-
taneously result in the business having to hire an attorney to de-
fend the lawsuit.

Now, the readily achievable—or, rather, the not readily achiev-
able defense is not a silver bullet, as I said, because it is a highly
fact-specific analysis that requires the examination of at least five
different factors. So essentially it is the kind of lawsuit that cannot
be dismissed immediately. You have to go to the end basically for
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an on-the-merits determination. That means that the fees will be
high on both sides. And the hotel owner is essentially gambling
that, in the best-case scenario, his position will be justified and so
he will only have paid his own attorney’s fees, which could be
maybe $50,000, $100,000. And if he didn’t pick correctly and he got
bad advice the first go-around about whether it is readily achiev-
able or not, then he is going to pay his own fees and the other
side’s fees, and, of course, there will be injunctive relief that will
be ordered and a fixed lift would have to be installed.

So that is a very expensive proposition. The upshot is either you
put in the lift or you close your pool.

Mr. FRANKS. My last question is really for all of you, and I would
like to thank you all for taking so much time here to come and talk
to us and to shed light on the subject and the topic. But if the DOJ
were to open a full rulemaking process, as they certainly should
have for the new requirements, would each of you plan to partici-
pate so that any new rule would be informed by a full, transparent,
and fair process and a fair record as possible?

If it is all right, we will begin with you, Ms. Camacho, and you,
Ms. Cody. Just quickly give me your answer. Would you be avail-
able to testify for a full, transparent process?

Ms. CAMACHO. Mr. Chairman, I would be happy to, and I would
welcome for people to come along with me on a swimming——

Mr. FRANKS. I am sorry you didn’t get that opportunity the first
time.

Ms. CaMACHO. And I think that we could answer a lot of ques-
tions with life experience.

Mr. FRANKS. Ms. Cody?

Ms. Copny. As I said, I am really concerned about the fact that
we are here in 2012 having this conversation. I am happy to lend
my expertise as an advisor, but I am not sure that a second hear-
ing on this issue is warranted.

Mr. FRANKS. I understand.

Ms. Vu?

Ms. Vu. Yes. The Association would absolutely participate in
such a proceeding. It is what we are really asking for.

Mr. PATEL. Yes, Mr. Chairman.

Mr. FrRaNksS. With that, I am going to just suggest that it is too
bad that didn’t happen here. Because it certainly didn’t serve any-
one well for the DOJ to proceed in sort of the lawless, again, fire,
ready, aim approach that they took.

Mr. Nadler, I recognize you for 5 minutes, sir.

Forgive me, Mr. Scott first.

Mr. ScorT. Thank you, and I thank the gentleman for deferring.

Ms. Camacho and Ms. Cody, what is wrong with the precedent
that would be set if the normal regulatory process is bypassed? If
we bypass the normal regulatory process with the legislation, what
is wrong with that?

Ms. Copny. Well, it presents an issue for us in terms of being able
to enforce the Americans with Disabilities Act. If we look at the
regulations and allow the Department of Justice, who has made
their regulations clear and who has followed a very long process of
getting public comment and input from everyone, I don’t under-
stand why we would need to go back and force the Department to
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again open up these regulations. We have been waiting a long time.
There has been a lot of time and energy invested in developing
these regulations, going back to the access board and the Bush ad-
ministration and then when the Obama administration came in.

Mr. ScorT. Would every subsequent regulation be politicized if
you vy)ent into legislation every time they came up with an enforce-
ment?

Ms. Copy. Yes. I think the answer is yes.

Mr. ScotT. Mr. Patel, what portion of an expense to comply with
the ADA would be offset by tax credits?

Mr. PATEL. I will say I don’t see any which will be offset by tax
credits because of the fact, if there are any tax credits available
from the Department of Justice to enforce this law, we haven’t
been informed about it.

Mr. Scort. Ms. Cody, are there tax credits available for compli-
ance with ADA?

Ms. Copy. Yes, there are.

Mr. ScoTT. And what are they?

Ms. Copy. Pardon?

Mr. ScorT. What are they?

Ms. Copny. What are they? The tax credits are available. I don’t
know the specific numbers and ratios, but they are available to
business owners.

Mr. ScoTT. The tax credit would pay 50 percent of eligible ex-
penses up to a maximum of $10,000 after the first 250 for those
who qualify. This would then cover half the cost of the lift. The rest
would be a deductible. Is that right, Ms. Vu?

Ms. Vu. Congressman, there is a tax credit. There is also a tax
deduction. It is limited.

But that is not really the only issue here. It is not just about
cost. The issue is also one about safety, child safety, the increased
liability that would result from injuries that could happen to both
individuals with disabilities and children.

Mr. ScoTT. You have that with all pools. Is there any increase—
Ms. Cody and Ms. Camacho, is there any danger with increased
danger?

Ms. Copy. Not in my experience. I know how to operate pool
lifts. They are similar to other lifts. They are designed similarly to
every accessibility mechanism that I use. And in my experience at
my apartment complex, children who are there playing in the pool
supervised by their parents, because they wouldn’t be there unsu-
pervised, are curious about what the pool lift is, but once they un-
derstand what it is—I mean, they understand that it is not some-
thing to play with—just like an elevator or an escalator. And, be-
sides, aren’t pools inherently dangerous for children to begin with?

M% CAMACHO. May I offer some background based on my experi-
ence?

I mentioned to you that we swam bright and early, my son and
I, because he is on the swim team, and we have traveled to various
pools throughout Maryland for swim meets this year. And when
there are two pools at the facility, the swim meet will be going on
in one and I will be swimming in the other one, and they have
often open membership time in the other pools. And in my experi-
ence, when the lift is at the pool, there is no equipment being
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moved around when there are lots of children all lining up to run
their heats. They are constantly lining up and walking around the
pool decks getting ready to swim a 100 meter dash.

So in my experience, when you have to roll out a pool lift when
you have many people around you, you are bringing in a hazard.
When a lift is there, it is part of the facility. Kids see it as if they
would see a diving board or they would see other pool equipment.

In my experience with my children and being around their
friends, we have not had issues with the lift. There will be ques-
tions of curiosity, maybe touching it to turn off the water valve.
But it has been simply to explain to the children, well, that water
valve is what makes the lift operate, and then I have had no fur-
ther issues.

Mr. ScorT. Thank you, Mr. Chairman, and I thank the gen-
tleman from New York for deferring.

Mr. FRANKS. I thank the gentleman.

I recognize the Ranking Member, Mr. Nadler, for 5 minutes.

Mr. NADLER. Thank you.

Ms. Vu, you testified that DOJ, the Department of Justice, did
not know about and had never considered the work involved with
the installation of a fixed lift before issuing the new requirements.
You also testified that the January, 2012, guidance was the first
time that your Association’s members knew that fixed lifts should
be installed, if doing so is readily achievable.

But the American Hotel and Lodging Association submitted com-
ments to the DOJ in 2005, 7 years earlier, with cost estimates that
included the cost of building permits for installing lifts. A building
permit isn’t needed for a portable lift but only for a permanent lift.
Doesn’t this cast doubt on whether the Association can truly claim
surprise since your cost estimates were based on a fixed lift as the
recommended standard back in 2005?

Ms. VU. You asked several different questions in that——

Mr. NADLER. No, I asked one question. Don’t the facts that I out-
lined cast doubt on the statement that the Association was sur-
prised, since you had cost estimates for this back in 2005?

Ms. Vu. Well, let me say this. If you look at both the proposed
rule that eventually became the final rule and you also look at the
entire regulatory record from the access board, every time—the
only times that the term “pool lift” was ever defined, that was on
three separate occasions in the access board rulemaking process.
The definition of pool lift included portable lifts, fixed lifts, and also
removable lifts.

Mr. NADLER. Excuse me. Do you need a building permit for a
portable 1ift?

Ms. Vu. That is—absolutely not.

Mr. NADLER. Therefore, you were talking about a permanent lift
in your testimony or in your submissions back in 2005.

Ms. Vu. With all due respect, let me say this.

The way the final rule came out, there was no specific require-
ment for a fixed lift. It was basically the business owner that could
choose whether it was going to go with a fixed lift, a portable lift,
or some other type of lift. The 2010 Standards contain nine sepa-
rate, very specific requirements about what a pool lift needs to do,
and fixed being attached to the pool deck is not one of them.
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Mr. NADLER. Okay. But a fixed lift was one of the alternatives,
and you gave cost estimates—or your Association gave cost esti-
mates back in 2005, which means you weren’t surprised by this in
2012.

Also, in 2005, AH&LA raised safety concerns describing lifts as
an attractive nuisance to children, as you did a few minutes ago.
Again, if this is a concern that you claim is limited to fixed or per-
manent lifts, doesn’t this also call into question your current claim
of surprise over the fixed lift requirement—or recommendation, I
should say?

Ms. VU. Actually, not at all. In fact, obviously, those concerns
were expressed, and in the final rule as well as the entire rule-
making there was never a requirement for a fixed lift. That would
seem that DOJ actually heard the safety concerns at that point.

Mr. NADLER. But there is still no requirement for a fixed lift.

Ms. VU. Well, there is now after DOJ has announced it in the
January 31st document.

Mr. NADLER. Only if it is readily achievable.

Ms. VU. Yes, but that means presumptively it is required, unless
the business can demonstrate that it is not readily achievable,
using a test that is virtually impossible to administer. And that
sugjects the business to a lawsuit it must defend to the bitter
end——

Mr. NADLER. But why is DOJ now—if you had concerns about
safety problems with this back in 2005, why did you wait until
2012 to submit these concerns?

Ms. Vu. The Department of Justice never proposed fixed lifts as
the only option. There was always the option——

Mr. NADLER. That is still not the only option. Only if it is readily
achievable.

Ms. Vu. Well, the way the Department has—basically, readily
achievable is only an option—is a defense. The presumption is you
must follow the 2010 Standards unless you can demonstrate that
it is not readily achievable. If the Department of Justice would like
to issue a guidance today that says that you don’t have to put in
a portable lift—I mean a fixed lift—and that it is not just only in
the instances where it is readily achievable and you don’t have to,
we would be delighted by that.

Mr. NADLER. Since there seems to be a dispute between what we
are told was required by the Justice Department and what you say,
don’t you think we should hear from the Justice Department on
this?

Ms. VUu. You know, we really were hoping that the Department
of Justice would actually be here today.

Mr. NADLER. So your answer is yes.

Ms. Vu. Absolutely. But, as I understand it, they were invited.

Mr. FRANKS. They were invited.

Mr. NADLER. They were invited a week ago, and they have told
this Committee on previous occasions that they need at least 2
weeks to prepare, and they then asked us to postpone this by 1
week so they could be here, and they were told no.

Mr. Patel and Ms. Vu—Mr. Patel, Ms. Camacho testified that her
experience with portable lifts has often been negative and that she
had been told by hotels that they have a lift but it has been loaned
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to another hotel or it is broken or otherwise unavailable. What is
your response to her in that situation, better luck next time?

Mr. PATEL. I will disagree with her. As you know:

Mr. NADLER. Wait a minute. You will disagree with her? That
never happened?

Mr. PATEL. About the pool lift.

Mr. NADLER. Yes, that she didn’t have that experience? That
portable pool lifts, she wasn’t told they are unavailable now, they
are loaned, they are not here?

Mr. PaTEL. If T may understand your question correctly, sir—
sorry.

Mr. NADLER. My question is, we are told that one problem with
the portable pool lift is that it is often not there. It is unavailable.
It has been lent to somebody else. Excuses are made. And if you
don’t have a permanent pool lift but only a portable pool lift, it is
often not available when it is needed.

Mr. PATEL. I think I will disagree with her that, you know, we
have made many corrections through the years, so many of our
members own old properties, and we respect the community and
we have made so many changes, which is not just because of the
cost of retrofitting our rooms to the standards. We have spent
money. So I don’t think we will ignore that fact.

But as every hotel—if you are standing in a queue for a hotel to
renting a room and if there are five people in front of you, obvi-
ously, you know, a 10-minute wait is much less a complicated issue
than to have a pool lift, which can create a huge liability for a
hotel. What would you prefer?

Mr. NADLER. Well, you have gotten far afield of my question.

Might she and the Justice Department—she having experienced
the unavailability of portable lifts when needed on several occa-
sions, might she and the Justice Department not also have legiti-
mate concerns that while a fixed or permanent lift is guaranteed
to be placed where it is safe in terms of water depth, location, et
cetera, a particular staff person called upon to set up a portable lift
might not know in a given case how to ensure safe setup, and
shouldn’t this also be a safety and liability concern for hotel own-
ers?

It is easier, in other words, when you install a permanent lift to
make sure it is done right than to be sure that every employee puts
the portable lift in right every time.

Mr. PATEL. I haven’t experienced that, you know, as I have some
of my members who have lifts for many years. Especially in the
case of Austin, they have installed the lift, and in 11 years nobody
has used it.

I will still say that a portable lift is a much better option and,
you know, our employees will equally do the same to accommodate
the needs if the portable lift is asked. I haven’t experienced that.

Mr. NADLER. My last question is, since Mr. Patel just testified
that many of his members installed a permanent lift and nobody
ever used it, in other words, it is not necessary, when Ms.
Camacho

Mr. PATEL. That is not what I said.

Mr. NADLER. That is not what you said?
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Mr. PATEL. It is a portable lift, not permanent. A portable lift in
Austin, Texas. We have so many hotel owners
Mr. NADLER. You have put in lifts, and nobody ever used them?

Mr. PATEL. Yes.

Mr. NADLER. Okay.

Now, Ms. Camacho and Ms. Cody, when you travel on your own
or with your family, what steps do you take to ensure that the
places you stay will be accessible and how highly do you rank hav-
ing access to a pool? Have you chosen a particular hotel over an-
other hotel because of accessibility and have there been times when
you simply couldn’t find a hotel in the area that you were traveling
to that was accessible that had a portable or permanent lift?

Ms. CAMACHO. Yes. Am I on?

Accessibility is of utmost importance to me, and when we make
a reservation, we ask about the amenities. We ask about the acces-
sibility in the hotel room, about the shower, and the bathroom fa-
cilities. We also ask about the pool and what is available at the
pool. And I have to say that sometimes when you travel, you know,
it is not always what people say on their Web site or what they
say on the telephone.

Mr. NADLER. Thank you.

Mr. FRANKS. Thank you, Mr. Nadler.

Just for the record, we did in fact, as I say, invite the DOJ.
Given the way that they approached this, regardless of the out-
come, not even speaking to that, the process here was so mis-
handled and completely disregarded the law, if I had been them
perhaps I would have been ashamed to show up here as well. But
the notion that they had to have 2 weeks to be here, they could
have been here if they had wanted to be here. I certainly want
to—

Mr. NADLER. Mr. Chairman, I must say I object to the tenor of
your remarks just now. It is standard practice to give executive
agencies 2 weeks. They have told this Committee on many occa-
sions they require 2 weeks. They weren’t ashamed to show up here.
They have done nothing improper. And they did ask for one addi-
tional week. If this hearing had been held next week, they would
have been here. Obviously, the leadership of this Committee didn’t
care whether they were here or not.

Mr. FRANKS. If they weren’t ashamed to be here, they should
have been, and your objection is noted.

Without objection, all Members will have 5 legislative days to
submit to the Chair additional written questions for the witnesses
which will be forwarded; and I ask the witnesses to respond as
promptly as they can so their answers may be made part of the
record.

Without objection, all Members will have 5 legislative days with
which to submit any additional materials for inclusion in the
record.

Mr. NADLER. Mr. Chairman, before you finish—go ahead.

Mr. FRANKS. Do you have additional—

Mr. NADLER. I ask unanimous consent to place in the record a
letter from the Department of Justice from October, 2010——

Mr. FRANKS. Without objection.
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Mr. NADLER [continuing]. Asking that they always have 2 weeks

notice for appearing at these hearings.
[The information referred to follows:]

U.S. Department of Justice

Officc of Legislative Affairs

Qffice of the Assisigul Atterney General Washiegim, .. 20536

October 25, 2010

The Honorable John Conyers, JIr.
Chairman

Commitlee on the Judiciary

U.S. House of Representatives
Washington, D.C. 20510

Dear Mr. Chairman:

This letter memorializes recent conversations with vour stafl about our efforts to ensure
the timely preparation of Justice Department testimony hefore congressional committees.

Traditionally, the Department has required at least two weeks’ natice prior to the
appearance of a Department witness at a congressional hearing. The process of developing a
Departinent official's (ormal statement on behalf of the Executive Branch is quite involved, and
we have found that at feast two weeks’ notice is generally necessary to ensure that we are able to
submit written testimony to the committee prior to the hearing. Depending upon the complexity
and scope of the fssue, it typically takes a week or more to draft, circulate and obtain clearance of
the statement within the Department, and an additional week to obtain interagency clcarance
through the Office of Management and Budget (OMB).

In recent years, we have occasionally waived the two week notice requirement at the
request of a commiftee, But it has become clear that the burden on our operations and the OMB
process in compressing the preparation time is significant and not sustainable. Such waivers
increase the risk that we will be unable to provide the written statement to the Commitiee in a
fimely way. For this reason, we must respectfully advise you of our intention to adhere firmly to
the requirement of a formal written invitation at least two weeks in advance of the Departinent’s
participation it a congressional hearing.

The invitation should describe the purpose of the hearing and the specific issues on which
the Department is being asked to testify. This wili enable us to identify the appropriate witness
and to prepare testimony that is responsive to the Committee’s interests. In addition, we hope
that Committee sia{l' will continue Lo engage with us informally before the formal invitation is
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sent to provide information about your plans and goals for hearings that may involve Department
wilnesses.

We appreciale your willingness to accommodate our need for sufficient notice before a
Department official testifies before your Committee. Please do not hesitate to contact this office
if we may provide additional assistance regarding Lhis, or any other matter.

Sincerely,

7 L(;'\y.r"\ t/\\‘_,_/ K\

Ronald Weich
Assistant Attorney General

cc: The Honorable Lamar Smith
Ranking Minority Member

Mr. FrRaANKS. With that, again, I sincerely thank the witnesses.
The Chair has made a tremendous effort here to try to give every-
one a chance to speak. In fact, as you note on the panel today,
there are two people that are essentially in favor of the DOJ and
two that are not. That is generally not the way that we do it.

Slo I thank all of you for being here, and may the best policy pre-
vail.

With that, this meeting is adjourned.

[Whereupon, at 6 p.m., the Subcommittee was adjourned.]
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1 M P O R T A N T

N i) t 1 I e

This report contains recommindations anly dnd are not proposed of final
accessibility guidelines, The draft guidelines language does not necessarily conform
to the ADAAG format or numbering system. Persons revicwing the repert need not
comment on thve forraat of the report, The Access Board will address format issues
when it develops a notice of proposed rulemaking, Peraons reviewing the report
should focus. on the substance of the recommendations.

Thi final teport of the Reercation Access Advisory Comimiittee is the result of a'year
long offort to provide the Access Board with information and advice in the
development of accessibility guidelines for recreation facitities and outdoor
developed arcas, The commitiee was requested to accomplish the following
objectives:

» Develop a Tist of the various fypes of recreation fseilitivs and outdoor developed
are

o dentify the design foatures.of each facility type that afe notadequately addressed
by the Americans with Disabilities Act Accessibility Guidelines (ADAAG);

. Consider any gnigue design gsucs or constraints affecting access tor each facility
type;
ype

o Review any existing voluntary guideiines for providing access to the various
facility types;

nid

« Make recommendations for ac

sibility guidclines for'eachi facility type:

he cimmittoe srganized, itself into six subcommittees based. on facility types W
accomplish these objectives, The subcoimmittees includes

. Golf
Boating and Fishing Facilities
. Outdoor Developed Areas

Sports Facilities
Places of Amusernent
lay Settings

NS

1.
2.

Exch subcommittee approached” their work with the premise that every newly
constructed and altered recreatinn facility should be acee ible. In some cases; tho
subcommittees recommended amending existing ADAAG sections to address specific
Avsign features.  In other cases, fhe subcomimittees recommended nesw scoping
visions and technical specifications for ADAAG and drafted recommended
language with ratienale:

Irndtviduals sre encouraged 10 cominetit Bn the recommendations contined i this
report in writing to:

Access Board

o, LWL, Swite 1000
Washington, DC 20004-1111
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Qverview on Golf
New Construction
Alterations to Existing Golf Coursses
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Introduction,
New ADAAG Section

Proposed ADAAG Standards for Boating and Fishing Facilities
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Fishing Factlitic
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Scoping and Technical Provis

Developed Outdoor: Recreation Facilities . .

Trittoduction.and Overview
Quustions
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Scoping Information
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Gengral Elements and 9
Recreation Activiticsa
Snow Facilities Acces

C0s
1 Their Assotiated ACE
ility Recommendations

ibility Standards

i
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They are nwither inal noz cnfugecalde

T he Americans with Disabilitiés Act-became
effective for public and private providers of
rocreation, leisure, and entertainment on January 26,
1992, Various regulations have been issued for the
implementation of this civit vights law, which
prohibits discrimination o the bagis of disability:
Among; those regulations authorized by the Act ate
regulations regarding the accessible design of
secreation facilities and-gutdoor developed recreation
areas,

The Aéeess Buard is the foderal agency responsible
for the development of design guidelines for
accessibility. Recognizing the broad scope of
programs, ontities and structures which are matle
available o the public for vecreation, an advisery
committee was appointed. to provide advice and
informatiun to the Access Board on aceessible design
in these environments. Craig Kiser of Flotida, a
member.of the Acc Board, served as the Board’s
liaison to the Committes.

Aceess to'recreation facilities.and outdoor developed
recreation: areas is a valuable right for people with
and without disabiliti As the Americans with
Disabilities. Act Accessibility Guidelines (ADAAG)
have ensured that places of public accommadation
and the workplace will be-accessible, thesd
recontmendations are the first step toward ensuring
that beaches, gelf courses, playgrounds, sports
facilities, amusement parks, swimming pools, boat
launch facilities, campgrounds, and trails, will bt
designied for accessibility. These unique sites are part
of the fabric-of life in America and will be accessible
i, people with disabilities.

Committes Membership

There are 27 members on the Corimitice, alt oxporis
in their arciis of knowledge. In order to have diverse
input, the matnbiers represent people with disabilities,
manufacturers of leisure producta, operatoers of
leisure facilities, public agencied, designers, and
others interested 1y accessibility. The members also
fepresent many professional disciplines, including
architectiwwe; law, engineering, manufacturing, and
construction. The merrbers include:

John McGovern of the Northern Suburban: Special
Reereation -Association in Northfield, 1Hinois who
was appointed as chait of the Committee and

represented the National Recieation and Park
Association; Peter Anelson, with Beneficial Designs i
Santa Cruz, California; Kim Beasloey, ropresenting the
Paralyzed Veterans of America in Washington, D80
Jack Bughheister with Winter Park Resort in Winter
Park, Colorado, representing the American Ski
Fedetation; George DeVitbiss of Bethesda, Marviand,
representing Self Help for Feird of Hearing Prople;
Ron Drach (represented by Mark Giblind with
Disabled Arerican Veterans o Washington, 0.C;
Marcie Goldstein of Clifton Park, New York,
representing the National Counedl e Independent
Living; Susan Goltsman with Moaore, dacofano, and
Goltsman in. Berkeley, California, répresenting. the
American Society of Landscape Architevts;and
Rodney Grozier of Y.M.C A of the US.A. from
Chicago, [Winods,

Others serving are Tom Hatl of Adventure Waedld, in
Largo, Maryland, representing the Internationat
Assodation of Amusement Parks and Adraetions;
Drue Kale, of the New Jersey Depariment of
Community ‘Atfairs; Steven King of Landscape
Structures in Delang, Minnestita, reps ting the
American Society for Testing and Materials (ASTM)
Public Playground afety Conimittee; Francinge Waf
of Hawaii Comimiission on Fersons
silities; Katherine MeGuinness of Katherine
MeGuinness & Assorciates in Waltham,
Massachysotts; Joe Meade of the U.S, Forest Service;
Davig Park of the Natiosial Park Service: and Robort
Pike of Favironimental Access in Portland, Oregon.

Also serving are George Renault of the Burning Tree
Club in Bethesda, Maryland, represeritingthe Golf
Course Superintendents Assotiation of Ameriea; Tudy
Rice of the LS. Army Corpé of Engincery; Catherine
Roth of Universal Studios/Florida in Orlando,
Florida; john Paul Scott of Walt Disney Imagincering
in Glendale, Califormnia; Richard Skaff of the City and
County of San Prancisco Department of Tublic
Works; James E. Strates of James E. Strates Shows in
Ovlanda, Florida, representing Qutdenr Arausement
Buginess Association; Henry Thrower of the
Professional Golfer's Association in Palim. Beach
Cardens, Florida; Judith Wheoler: of the Michigan
Department of Natural Resources in Lansing,
Michigan, representing the States Organization for
Boating Access (SOBA); Jan Wilson of the United
States Olympic Committee in Colorado Springs.

iii
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Tach subuonmmittee had to consider that both ttle I
{3tate and Jocal gosermment facilities
{public srancdations and commm,
may be subject to the Board's final re

El

The charge 10 gach subcommittes was
comprehensive. First, examine exisin
suidelimes for applicability to the subcommities’s
envirdnrien ADAAG was teviewed carefully; if
the ADAAG provizions weére adequate for &
recreation. environment, no change or new
wean nevdid,

reguirem

Stcond, there may Be small changes In definifons or
a nead for the addition of text. Which will enable
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ADAAG th address corfam clomients i a
environment, Where a change in definit
technical yequirements can vesult i a tequiremeit for
access, fanguage {s suggested by the siitbcommitters

Third, it may b civar that ADAAG -n its present
form cannot address cerfain elements. in certain
feisure environments. In that sitwation, the
subcommittees were asked to prepare botl scaping
language and techoical requirements for thatelement.
A rationale for these positions is inchuded.  Where
possible,-advisery language was offered which
provides the public with. greater: insight about the
recommiendation,

Fourth, it was anticipated that there would b a
number of cleiments where accessible design-aptions
could not be recommendid without Tarther research,
o1 without resulting in an alteration in the
fundamental nature of the clement. Subrommittecs
were. encouraged to identify these issues and
articulate potential soluticus and conflic
Subcommyittees also identified areas where a
recommendation for access eonflicted with a law or
regulation for another reason, such as worker salety
or preservation of open. space.

1t wais also anticipated that st evety subdormmittée,
again because ot the scope of work, would
adequately address every element or every
en¢ironment. Access & ski area chairlifts &
10 soft. contained play temis are two exampies
where more information is needed,  Subcommitices
were asked here to identify these areas where
unfinished work exi:

Finally, subcommitives weré limited th design
guidclines for newly constructed recreation facilities
and outdoor developed recreation.areas, and exisiing
faciliics or areas where an alteration. occurs,  The
work of the Committee does not necessarily apply-to
existinig faciliico and areas without an alteration or
addition. Not all subcommittecs advanced 6
guidelines for alterations,

Subcomirnittees reporied tothe full Commiitice anid
accepted suggestions and guestions. from the full
Committee,  Bui, becanse the scope of work was so
farge, not every member of the Committee is fully
awave af the recommendations of all six

¥ ptidelines are provised for pabbic e

73

vt only, They arse peither i nor e

subconiraitices. . This, the subcorarmitive reports fend
W FERIesCNE A consensiy, of thu opintons of the
members of the subcomamitiee, ot not nevessartly of
the ful] Commitiee

The Work of Others

The Committer and subcomemitter roeetivgys wore
heavily attended by vther people with disabilites,
professienals, and individual=not on the Commitiee.
More than 250 people worked actively with one or
maere subcommitioes, made public cufmment;
submitted written comenent, o attendud montings
and provided information. -Among the groaps that
provided.significant input in: this provess aret The
Asstriativnof Prople with Sevieee Handivaps) Lasturn
Paralyzed Veteraus Association; World Water Tark
Assaciation, Six Flags Theme Dark, Minature Gk
Assncation, of America, Paramount Parks, ional
Center on Aceessibility, Assodiation of Disabled
Colfers, Golt Courst: Owners Assoviation, National
Poal and Spa Institute, American Sotivty of Golf
Cuourse Architects, Club Carporation International,
Universal Studios/ Hollywood, International
Agsociation of Fairs and Expositions d the
Amusement Industry Manufacturers and Supplivrs,
Fiternational.

In addition, many organizations hive published
advisory material regarding access in lelsure
environments: Two states (New Jersey and
California) havie statutory requirements. 50BA
boating awd fishingf and AsTM (public
playgrounds) have both 1 gaidelines for
industry compliance; The U and the
National Park Service have fohudd makeriale in
this.area, Al were thorotighly reviewed and
canstitute a considerabhle part of the
recommendations in thys report.

Several groups deserve congratulations for- theic
effarts. The National Council on Independent Living
surveyed members and comducted & forum on access
at their April national conference. -Almost half the
state affiliates of the National Recreation-and Park
Association. regularly reviewed the work of the
Committee and provided commwnts back o the
Cormmittoe.
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seibility guidelines are provided for public commant ondy. They are nelther final nor enforceable.

The A5TM committee on Public Playgiound Safety
was represented on the Committee and contributed
greatly to the work of the Committee. Vhe ABTM
Soft Contained Play Systemns comunittee provided
vatuable information about this young and growing
partof the leisure industry. The ASTM Playground
Surfacing work group inferacted closely with. the
Committee, and is accelerating work on: the
development of a measure of accessibility in
playgronnd surfaces. The ASTM Amusement Ride
Device committee provided valuable informaiion and
assistance,

Finally; the ANSI B77 (Amierican National Standards
Institirte). committee on ski area operations has
agreed to assist by courdinating research on some of
the issues regarding ski area accessibility.  Without
this remendous effort by others, this report wouid
not be as complete: The dedication of both
constimers and professionals to this issue has been
evident from the beginning of the proce

55
Department of Justice Iysues

Formany recréation ¢nvitonments, it is nearly
impossible to veparate the desigr Issues, over which
the Access. Board has purview, from program or
policy. issucs, vver which the Department of Justice
has purview. The mesh botween safety and access is
a good example: The nature. of certain recreation
experiences is such that risk is prosont and skill and
ability are required to participate withont injory.
Without concern for safety, design solutions for
o move problems and infuries.

ACCESS: Can ¢

Throughout the work of the snbcommitiees,
questions regarding this blend of program and
design were garncred and forwarded to the
Department of fustice.  Four representatives of the
Department atiended the May mecting of the
Committee foran nformal discussdion of these issues:
Foe the maost part, what was clear is that the ADA Iy
a complaint-driven statute and that the facts of a
complaini-can decide compliance.  Many issues nced
further exarnination and those are highlighted
throughout this report.

Subcommittee Reporis

The repotts of the six subcommittees follow. Thiy is
the substance of the report and again, tends to
represont a consensus of the members of the
subcommittee.. The subcomumitiees, the publicwho
consulted with the subcommitiees, and consutners,
have worked hard to generate these
recommendations.

vi
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itnes are provided for public conument only, They are neither final nor enforceable

3. Existing/Proposed ADAAC Changes

SCOPE

XISTING: 4.1.2(4) Ground sarfaces along accessible
routes and in accessible spaces shall comply with 4.5

PROPOSED: 4.1.2(d4) Ground suriaces akong
aceessible roules and in accessible spaces shall
comply with 4.5,

EXCEPTION: Fivld-of-play in sporty tacilities during
play where inberent characteristics of: the playing
field surface do not meet 4.5, including but not
fimited o ice rinks, sand onurts, and grass courts.

Rationate:. Requiring special surfaces found In sports
venues to meet ADAAG requirement for "stably,
firm, slip-resisiant” surfaces would fundamentally
alter the nature of some sports or would eliminate 3
spurt altogether,

Aguatic Facilities/Natatoria

1. Issues. Aquatic facillties provide opportunities for
individuals to recreate, exercise, and compete in
water sports,  Activities such as swimming, diving,
water polo, and aqua acrobics are typically facilitated
through the use of pool tanks and similar structured
clements and spaces, The following-aquatic facilities
are studied in this secton:

« competition pools
v public pools

= diving povls

= thorapy pools

lap pocls

+  wadiug pools

s leisure pools
whirlpouls/spas
natatoria

The abovesreierericed aquatic facilities, unlike natural
sebh such as lakes, ponds, streams, beaches; and
otheroutdoor amenities, are highly developed spaces
with complex mechanical, electrical, and plumbing
systerss and oequipment.  As a result, providing
accessibility. for persens with disabilities is more
easily achicvable, especially when the design
requirements are established carly in the design

process. ADAAG currently requires accessibility into
andd throughout new facilities. Access into the pool
tank is the primary

Access into the pool, for persons with mobility
itnpaitments, presents a-tange of challenging issues
because of the diverse needs of this group of users.
The subcommittee concludes that the best solution
for access into the pool is to provide a range of
alternatives, recognizing that no ene solution satisfies
all needs. These soluations range from fixed ¢lements
such as steps.and ramps, i portable equipment such
as transfor tiers, lifis, and other similay devices. An
overriding ubjective in providing alternative methods
for entering and exiting the pool is to.allow persons
with disabilities to use the facilities independently
and in a dignificd manner,

The following seetion addresses elements and spaces
within aguatic facilities that require new or expansed
design guidelines:

a, Ramps - Ramips into swimming pools constitute
one of many alternatives that permit someone with
a mobility impairment to enter and exit the puol.
There are, however, some misconceptions about poat
ramps. The basic intent of the ramp is to allow
someong who uses a-wheelchair to roll into and out
of the pool. However, standard wheelchairs are not
designed. for underwater use and health departroent
regulations would probably proliibit their use in the
pool. In addition, resistance inherent in moving in
water increases the challenge of exiting via a ramp.
The buoyancy: of the swimmer wsing a wheelchair is
alsv a factor.

In therapeutic settings, a special poal chair iy
typically used to-transport an individual down the
rasnp and into the water. Most pool chairs are not
designed for independent use. How then, ate pool
ramps used in public settings? - While poal ramps are
sometimes used by individuals who have access to
pool chairy, aneedotal evidence suggests that a much
broader range of people use this amenity. For
example, beginner swim classes often use a pool
ramp; if broad enough, to acelimate naw students t
the water and teach basic techniques in the shailow
areas of the ramp.. Adult classes such as water
acrobics for ctderly people, use the ramp. to gain
access 1o the shallow end, especially for those who

16
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have limnited manbility, Othier whuelchiaie wsers will
dismount from their ehiaiv and case themselves down
the rTamp to gain access, The process is reversed
when exiting the pool.

t building codes doswot currently require
serrdanent rmps into poels.- This amenity i ofter
tound in large community faciliios that recognize
sulipurpose use. The minimal ceonomie tmpact of
a permanent ramp in Jarge pool facilities. fs alse
factor.

b Statrs A stafrway into the pool, used alone vF in
conjunctione with a transfer tier Jocated on the
adjacent deck surfiice i another alternative to pérmit
someone. with 1 mobility impairment to eater and
exit the pool, Like ramps, staivs are often used by
young chikdren to acclimate therhselves to the water
or remain at @ comfortable depth abeve the shallow
ond flocir. They alse accommoedate elderly people or
othiers with ambulatory mobility impairments to gain
avcess into the water,

Transfor tiers extend the stair tread-riser
configuration to a transfer surface above the posl
deck, permitting someone to transfer from @
wheelchair to that-surface, then éase him/hersulf
dawn to and inta the water, one tread at a-time,
Transfor tiers can be either permaniont or movable,
though the latier may be preferred in inultipurpose
panly so as (o ot obstruct adcess to the, stairs: for
ambiilatory persons, as long as the tier could be used
independently by persons with disabilitics atany-and
all times. For wheelchair users, stair/transfer tier
access requires a degree of uppér body strength that
notall people with disabilities Tave.

The tread and riser dimensional requireinents. of
ADAAG may be sufficient for staired pool ac
though a 7-in. oser may be difficult fora whieelchair
user moving up or down a btair/transfer tier
Handrails may not be pecessary on both sides of the
stair and fransfer tier, and fandrail exeensions would
be nnnecedsary at the bottom (there is no
tripping/ fAlling risk in the water) and impossitile at
the top {as. they would obstruct transferring from a
wheelchair), ADAAG handrail heights would alsobe
impractical for wheelchair users, as they are specitied
for persons standing, not sitting un the stair treads,

L85,

s are provided fos
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ub!
fruts

e comment endy. They are et

HUEUSI ST

¢LERE < B thatease someone inki of el of the
aterare yot another oplun to provideacs
out of 4 puol. They. can be permanently insealled,
seed i deck maouritingg whon needed, oe otled
ink g"lm*v, Many ard aperatedt by someonis other than
the Bttt user, and the resulling Tack of ndependent
actess iy & drawhack.  Flowever, for porsony whao
fack sulficient wpper body srenpth to e 4 transfer
tier, and whorethe size of the pool yreeludes a ramp;
a liit may be the only practical way to get into il
watcr.

e Ak nr

The wide variety of pidcl e carrently vy the marked
{mwlded plasticseals va. cloth slings, independent
attendant fassisted operation) complicates the
dedision on whether Tifts can b an accessible means
of etting inta and aut of the water. Further resca
on these devices may be warfanted.

d. Mavable Flobrs - Movable pool floors can provide
improved accoss for people with mobility
impairmenits; allowing someone to stepror transfor ti
the, floor from the deck; then lowering to the level
necessary -for the pool activity.

The consensus of the subcommittee is that one
accessible means' of getting in and out of povls
shoald be required by ADAAG, To requine a spegific
ture, such asa ramp, Tife. or transfer Gon howwever,
may limit the vse of 4 particular aguativ facility
depending owits nsage. For example, a peol open to
the general public primarily for reeréational purpoyes
is used differently than a lap peol or diving pool
used by athletes.  Marcover, the capabilities. of
persons with disabilitios using varibus aguatic
tacili would vary greatly from facility to-facility

Inorder to naintainmaximum Sexibility and require
accessibility intoe poots; the subcommittee condluded
that accessible means of access into pooks should be
cific, as long a¥ one of the three vhcices
zod, s alsoestrongly recomnmended that
y AG sequirement. for acdass info paols be
accompanied by detailed appendix nfornvation
describing the usage of cach feature, the varying
capabilitios of persons with disabilitics, and the
appropriateness: of vach feature i accommodats
sona with varying capabilities.
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E!.EQU

Sinrimary

‘This project was conducted for the U.8. Architeclure &nid Transportation Barriers
Camplianae Board to identify and evaludte methods and standdrds relgied o
enabling access 1o swimming pavls by people with disabilities, It focused on thie
approprialeiess, independent use, degree: of consisiency with ‘existing building
standards; level of safety, and impact on pool design.

With the assistance of-a national agvisory panel; four principel activities were:
undertaken: a comprehensive revisw of literaturer a nationat telephone survey of
peopls with-disabilities; a national telephone survey of swimming pool vperators;
managers, aquatic directors, and adaptive aguatic instruciors, and actual poo!
testing of identified designs and devices by people with disabilities.

A gomprehensive review of the literature was organized into four grens, ‘The first
area was a review ¢f the published literature of the past 35 years. Seven means .
of pool access were identified: ramps, lifts, stairs, transfer steps, Iifts, zero depih
eniry, movable floors, and transfer walls.. The second area reviewed was the
state building codes related to swimming pools, - Relevant standards from each
state code were praserited in table format. The third area examined was the
existing standards for public swimming puols and spas, ANSINSPI-1 1891 and
ANSUNSP-2 1992, Finally, the fourth area analyzed the report of the
Recreation Access Advisory Comitiee (1694), The recommendations of each
of the sub-commitiee reponis ihat dealt with swimming puots, sports facilities,
plates of amusement, and developed outdoor recreation areas, were andlyzed
separately. Though minor diferences i techinical spacifications were Tound,
there was general agreemernt among the various sources.

A nationa! telephorie survey of 300 pedple with disabilities was cofiducted {o
determine their needs and preferences relative 1o the effective acoess to
swimming pools. Telephone interviews wera completed with 205 subjects, B8%
ofthe sample. Data were coliected regarding subjact characteristics; pool
behavior including frequency, purpose dnd type of poal used; preferences and
problems assaciated with varjous means usedto access swimming pools. Thie
findings indicated that peeple with disabilities do use swimiming pools with seme
regularity, Thiere was nearly unanimous agreement that at least one accessible
means of entry and exit should be provided at all pools, and most believed that
more than ohe accessibie means should be provided, Subjects also clearly
intiicated that the ability to Lse a-design or device independently was important
{o therm. Although no one means of wcoess was preferred by & majority of

Nalional Center on Accessibiliy: Paot Acesssibility Project i
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subjects; the means of access most often preferred were lifis, ramps stairs, and
zero depth entry.  Stairs howsver were only preferred by thase who were
ambulatory. Simitarly, ramps, zero tepth entry, mavable floors and fifts ware the
means of access most subjects would be willing 10 use at a pool. Yel, most of
those who hdd previously used a movable fioar would not be willing to use one
again,

A national t8lephione survey of 150 professionals. invalved with swiniming pool
operation was conducted. The sampile included swimming pool operators, pool
manapers, aquatic directars, adaptive sguatics instructors, and aquatic
therapists, The purpose of this study was to determine the current practices of
poo| operations reldted to entering and exiting swimming paols by people with
disabilities. Specifically; the study was designed to examing the prevalence of
designs and dovices used to provide pool access, related policles and
procedures, a8 well as safety ard maintenance concerms ¢f aquatic
professionals. The results supported the finding of the earlier survey thal people
with disahifities da frequent posls. Peopie with disabilities account for 14%. of
pott users at those pools that sallect data o pool users with disabilities.
Seventy-three percerit of the respondenis indicated that each of the pools
aperated by their agencies had a least one-accessible means of entry for peopie
with disabilities and 48% reported more than one. Stairs, lifts, famps, and zerg
depth entry were the msans of access most frequently foind at poals,
Respondents reported on-the safety and maintenance concerms for each of the
devices of designs.

On-site testing of tie denlified means of poot actess was conductet to examing
the. appropriateness, independent use, and safety of the identified means: of pool.
access by peoplé with diverse disabllities. This was accomplished by observing
84 peuple with disabilitfes using the identified means of providing access 10
swirmming paols. - Subjects’ buoyancy points {#=34.6 in.} and {heir perceptions of
designitevice strengths and weaknesses were pragented, Entering was
perceived as easisr than exiting swinming pools using each of the identified
means. of water access, Thers were significant differences bstween ambutatory
and rion-ambiulatory subjects in the perceived difficulty of the designs and
devices. Most of the designs dnd devices were significantly easies to use by.
ambulatory subjects than they were for noo-ambulatory subjects. Only lifts and
transfer steps were easier for non-anmbulatary subjects, aithough nen-ambiilatory
subjocts wha tequired assistance i ransfers were unable to use the transfer
steps. Specific problems with each of the designs and devices were reported.

Recommendatidns
Based on the findings of the review of literature and three research studies, the:
following recomméndations were presented:

ii National Center on Accessibility: Pool Aceessibility Preject
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Genéyal
14 Atleast one apcessible means of water entry/exit shal be provided for each
swimmirrg pout and shall-be located on an acoessible route,
1,2, Swinning poole with mere than 300 linear feet of podl wall shall provide &t
Jeast two sctastible means of water entry/exit located on accessible routes.
1.3, When only one accessible means of water entry is provided, it shall be &
swittiming pool ift, wet ramp, or zere depth entry.
1.4. WHen a second accessible means of water entry/exit is provitled, il shall be
& transfer wall, transfer steps, movable floor; stairs, swimming pool 1ift, wet ramj,
or zero depth entry. Lifts, wet ramps, and zero depth entry may not be used as a
second 2ccessible means of waler enlryfexit if the same means is uset as the
first accessible means of water entry/exit.
1.5, When a second accessible means of Water entry/éxit s provided, i must be
located o that in combination with the first accessible means:of water entry/oxit
to serve both ends and sides of the pool.

Ramps
Whien pool ramps ate provide, they should meet {he following specifications.
2.1, Surface: The surfate-of pool ramps. miust be firm, stable, and ship resistarit.
2.2, Slope: The least possibie slope should be usedfor a pool ramip. The
maximum slope of a pool ramp shall be 1:12.
2.3, The maximum rise for any run shail be 30 inches.
2.4, The mirimum clear width of a pool ramp shall be 38.inches.
2.5, Landings: Level Jandings must be located at the botlern and top of each
ramp and each ramp run, At least one level landing must be {ocated hetween 24
inches and 30 inchés below the stationary water level. The landings must.
2.5.1. be at Jeast as wide 2s the ramp niri leading to 1Y
2,52, have a minimum length of €0 inches clear;
2.5.3. have a minimum of size of 60 inches by 60 inches ff the rarp
changes directian.
2.6, Hardrails: Handrails shauld be required on all ramps. - Ramp handrails
should inciude the following: .
2.6.1. Two handrails shall be provided and located 32 to 36 inclies apart:
262, Inaddition toa top handrail gripping surface mounted at 34 inches
to 38 inches abiove the ramp surface, & second handrail should be
mounted between 16 inches and 26 inches.
2:6.3. Handrails should not be required to-exténd beyond the hase of
stairs or the base of a‘tamp where such would protrude into & lane or
otfierwise programmable. area.
2 6.4. Handraiis musi be affixed so as to not allow movement in any
direction.
2.6.5. Handrail diatneter should be 1.25 inchesto 1.5 inches.
2.8.6. I handrails are ounted adjacent to the pool wall, the space
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between the well and the handrait shall be-1.5 ‘inches.
2.7, Aguatic chairs: Facilities that provide ramps niust slso provide an aguatic
chalr that masts recommendations 12:1 to 12.5,

Poot Lifts
When provided, pool lifts should meet the following specifications:
3.1. Pool fifts shall facilitate unassisted operation.
3.2, -Clear space: A minimium clear deck space of at feast 60 x 58 inches 1o one
side and to the front of the [ift -seal must be provided. The space under the (it
seat could be included as par of the clear space as leng as the area s
unobsiructed,
3.3, Seat focation; Iri the raised position the lift seat edge used for transfers
must be located over the pool deck at least 12 inches inside the deck edge.
3.4, Seat height LR seats should be located 17.inches from the deck to the top
of the seat surface,
3.6, Seatwidth: The lift seat width should be s minimum of 12 inches wide.
48, Footrest: Afootrest should be-attached io-the iift seat.
3.7, Armrests should be Jocated on both sides of thie [t seat. The-armrest
Jocated next to the clear deck space should be capable of moving away from the
transfer area.
3.8, Controls @nd vperating mechanisris: Confrols and operating rechanisms
at bothithe deck level and watar lsve! positions should be operable from the front
edge of the 1ift seat-and uriobstructed by any tther component of the Jift.
Controls and operating mechanisms shall be operable with one hand and shall
not require tight grasping, pinching, or twisting of the wrist. The force required to
activate controls shall be no greater than 5 ibf (22,2 N).
3.9, Lifts shail be operable from both the deck level and water fevel
340, Veriical travel: The vertical travel of the Iift shiould allow the 1t seat to be
submerged 18 inches 1o 20 inches below the water level.
3,41, Minimum litting: capacity: A minimurm weight of 300 1bs, is required for all
single person lifts; The lift should also be capable of sustaining a static load of
atfeast three times the rated joad.

Zero Depth Entry (Beach Entry) .
When zero depth entiy is provided it shiould meet the foliowing specifications:
4.1. Surfate: The surface shall be firm, stabie. and slip resistarit.
4.2, Slope; Zero depth entry pools are typically designed with very slight slopes.
The maximuri Slope of 2 zero depth entry should notexceed ;12 vontinuing to
aminimum depth of 30 inches. For pudis less than 30 inches deep, the shope
should continue to the depth of the pool. Whenever the slope exceeds 1:20, it
shall be considerad a ramp and alt recormendations for a famp would apply.
4.3, Vertical rise: Whenever & zefo depth eniry slope exveeds. 1:20, a maximuri
rise forany run-should be 30 inches.
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4.4. Landings: Forzerg deptl entry slopes that exceed 1 120, at least one level
Janding must be locsted between 24 inches and 30 inches below the stationany.
water level. The landings must have a minimum length of 60 mches and @
prinimam width of 38 inches '

4.5 Handralls: - Whenever he slope of a zero depth entry exceeds 120, two
handrails shoulkd be required 38 inches apart.

4.8, VWhenever the slope of a zero depth entiy exceeds 1:20, handrails ghall
have & top handrail gripping surface mourited at 34 inches to 38 inches and a
second handrail méunted between 18 inches and 28 inches,

4.7, Handralls must be affixed so-as to notallow movement in any direction.
4B: Aquatic chairs: Faciliies that provide zero depth entry must provide an
aquatic chair that meets recommendations 12410 12,5,

Transfer Wall
When a transfer wall is provided, it should moet the following specifications:
5.1, Clear deck space; Glear deck space of 60 inthes by 60 inches should be
required at the transfer wall.
5.2. Wall height: The wall height should be 17 inches abiove the pool deck.
5.3, Wall depth: The transfer wall should b 12 inches to 15 inches deep.
5.4, Wall surface: The transfer wall sufface must be non-abrasive and without
any sharp edges.
55, Handrails: A finimum of oné handrail should be located perpendicylar to
the pool wall, 4 to 8 inches above the transfer wall and with a ririmur of 22
inches elearance on elthar sitle of the hantrail.
6.8, Dry-ramp: Fa dry ramp is used o achieve the fransfer wall, all of the
requireinents of ADAAG 4.8.5 will apply to the ramp.

Movable Floors
When a movable Jioor is provided, it should meet the following spécifications:
&9, Pool eoping: GChangesin feve! in the peol coping shouid be no greater than
one-half inch and be beveled with & slope no greater than 1:2.
6.2. Aquatic chairs: Facilities that provide a movabie floor as an accessible
tmeans of water entry/exit shall provide an aquatic chair that maets
recommendations 12.1 to 12.5.

Transfer Steps
Vitieri provided, transier steps shoulid meet the following specifications:
7.1, Clear deck space: Clear deck space of 60 by 80 inches showld be required
adjacetit to the surlace of the transfer steps.
7.2 Transter surlace: The transfar surfacs of the highest step should ke 17
inches above the pool deck,
7.3. Surface: The surfaces sheuld be firm, have nosharp edges; and ghould
not be abrasive in texdure.
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7.4, Step fisers: The risers of transfef steps should be 5 to 7 inches in height.
The fast step in the water shouid be at Teast 18 inches below the water surface.
7.5. Step suiface: Transter steps should have a minimum of 12 inches of tread
depth and.a minimum of 22 inches tresd width.

7.6, Handrails: One handrail shouid be provided &t the side of the ransfer step
apposite the clear deck space. The handrail should be between 4 inches and 8
inches above the step surfate.

7.7. Handrail diameter should be 1.25 inches to 1.5 inches.

Stairs
if staire are provided as-an scuessible means of water entry/exit, they sheuid
meet the following specifications:
8.1. Surface: The surface of podl stairs must be firmi; stable, and slip resistant:
6.2, The minimum clear width of pooi. staits shall be 36 inches.
8.3, All steps shall have.uniform riser heights and uniform tread widths. Stair
tiegds shali be no less than 11 inches wide.
8.4, Two handrails shall be provided and located 32 to 36 inchies apart.
3.5, In addition fo atop handrail gripping surface mounted at 34 inches.to 38
inches above the ramp surface, a second handrail should be mounted between
16 jnches and 26 inches.’
8.6. Handrails should not be required to'extend beyond the base- of stairs or the
base-of @ ramp where sueh wouid protrude into a lane or-otherwise
prograramable area.
8.7. Handrails must be affixed $o as to not allow mavement i any direction.
§.8. Handrait digmeter should be 1.2% inches to 1.5 inches.
8.9. Ithandrails are mounted adjacent to the pon wall, the space between the
wali and the handrail shall be 1.5 Inches,

Wading Pools
9.1, A minimurn of orie stcessible means of water entry/exit shall be provided
for each wading pool and shall be located on an accessible route,
9.2, Anaccessible means of water eritry to wading posls shall be one of the
following: transfer wall, transfer steps, pool Iift, o wet ramp, or & zero depth
eriry, provided the means of entry/exit meets each of the resommendations for
that means of enfry/exit

Spag
0.4, A'minimuim af one sccessible ineans of water sntry/exit shall be provided
for each spa and shall be located on 8n accessible route.
10.2. An accessible means of witer entry 1o spis. shall be one of the following:
{rarisfer wall, transtersteps, or Tift, provided the means of entry/exit meets alt
recommendations that apply tothe selecied means of entry/exit.
10.3 An-accessible spa thatis unakended shall have a means of emeérgency
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riotification that i§ adjacem to the accessible mezis of sgrees, within reaeli of
sorneone seated in the spa, and operable at &ll times,

10.4. Conlrols dnd operating mechanisms shall be operable with one hand and
shall'not require tight grasping, pinching, or twisting of the wrist. The force
required to activate controls shall be no greater than 5 ibf (22.2 N).

Removable Designs & Devices
11,1, A femovable device must remain in place until all Users of the device have
exited the pool farnk.
11.2. - Removable devices shall be bn-site, readily availsble, maintained and
operable at alltimes. VWhienever possible, removable devices should be in
place,
11.3. Sighage: Whgnever devices are removable and not in place at all times,
signs must be posted to instruzt users as to low the designs/devices can be
requested.

. Aguatic Chairs
12,1, Whenever& ramp, zero depth entry, or movable floor is used asan
accassible means of water entry/exit, an equatic chair with push rirs must be
provided.

12:2. Al least ofe aquatic ehair with & fop surface bf the seat at 17 inches
above the déck shall be provided.

12.3. Seat width: The aquatic chalf seal witth should be a minimum of 19
inches wide.

12.4. Foolrest: Footresis shoild be grovided on the aguatic chair.

12.5; Armrests should be located onboth sides of the aguatic chaiy seat. At
least ane armrest should be capable of moving away from the side of the chair,
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Wational Ceiter on Accessibility
Swimming Pool Accessibility

On September29, 1995, the U.S.-Architectura] and Transportation
Bartiers Compliance Boaid awarded a research contract to the National Ceriter
an Accassibility. The purpose-&f the project was to identffy and avaluate
methods and standards related to enabliry actess fo.swimming pools by peaple
with disabilities. Hfoctsed on the-appropriateness, independent use, degree ¢f
consistency with existing building standards, level of safety, and impact on pool
design. Thefollowing goals were pursued during the project!

« to comprehensively review the existing literature, both published and
unpublished, to determine the prablems, issues and available solutions to
providing swimming pool access to people with disabliities;

« {3 determine the needs and préferences of people with disebilities regarding
access to swimiming pools; ‘

. to determine the issues and concemns of poolequipment designers and
manufacturers, pool operatérs, and adaptive aguatic Instructors regarding
provitiing swimming poo! access 1o people with disabilities; and

« 1o identify and evaluate available solutions to providing the highest degree
of independent access possible for people with disabilities.

With the assistance of a natiohal advisory panel, four principal activities were
Undirtaken: & comprehensive review of literature; a national telephone survey of
peopls with disabilities; a national telephone survey of swirmming pool operators,
managors, aguatic directors, and adaptive aguatic instructors; and on-site
teslifty by people with disabilities of identified designs and devices used for
entering and exiting swimming pools by prople with dizabilities. This report.is
organized aceording to the four principal activities, comprehensive project
recommendations, and extonsive appendices.

The cormprehensive review of the lterature praseried in te first chapter is
orgariized into four sections: A review of the published pookrelated literatire of
the past 35 vears is presented in the firsi section. A review of ihe state building
codes related to swimming pools comprises the secorid section. The third
section examines the existing standards for public swimming pools and spas,
ANSUNSPI-1 4991 and ANSINSPI-2 1992, An analysis of the Recreation
Access Advisory Committes recommendations Is presented in the fourth section
of the first shapter (1894}, The recommendations of sach of the subssommiiitiee
reports that dealt with swirhming pools, sports facllities, places of amusement,
and developed outdaor recreation areas, were analyzed separately. Though
mittor difterences in technical specifications wera found, there was general
agreement among the various sourcas,
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Resulty of the survey of peaple with disabiiities, the survey of aquatic
professionals, and the on-site testing of designs and-devices by people with
disabilities are presented in chaptera two, three, and four. The study sample,
procedures, resuits, and summary are provided. Resulis are presented for pool
behavior, poel policies, and experiences with the seven identified means of
access’ lifts, rampe, zero depth entry, staivs, transfer steps; transfer walls, and
movable floors,

Comprehensive recoimmendations dre presented in Chapter Five. A ratiorale
based on the project findings s provided for each recommendation. Finaily,
exterisive Fesourcs information as well as project documents are presented in
the Appendices.

Study Limitations

Findings of this project should be considered in ight of the following fimitations:

+ Although subjects in the survey of people with disabllities were randorly
drawn from the sample pool, the sarfple pool was developed from valunieers
whio had agreed o participate in the study.

« Subjects i the on-site jesting volunteered for ihe study and wefe paid for
their participation, R

» No attempt was made to determine statistically the validity and reliability of
the survey iristruments,

« The en-site testing was limited by the availability of designs and devices; thus
wet ramp slopes between 8.3% and 5% could ot be tested and transfer walls
could only be tested by a small number of subjects,

Advisory Panel
A rationdl advisory panel was formed to provide assistance in ihe literature
review, study design, survey developmerit, and eritiqle of project findings and
recommendations. Representing peaple with disabilities, architects, pool
buijiders, equipment manufacturers, the hotel and motel industry; and national
aquatic organizations, the advisory panel rendered invaluable information to the
project, On two separate-occasions the pariel mat for two days to review the
project design, critique study procedures and survey instrumenits, identify related
resaurces, and digcuss access issues reveaied.in the study findings. The
advisory panel also reviewed all of the project documents, including drafts of the
fiterature review and project report.

Near the end of the project; a two-phase Modified Delphi Technique was
condusted with the' advisary panel.- Once the study findings had been anatyzed,
a draft project report with recormeridations was mailed ta the parel, Based on
areview of the draft report, panel members were askerd to a rate the degree to
which they agreed or disagreed with each recommendation using a 10-poirit
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Likert-type scale (1 Strongly Disagres ~ 10 Strongly Agres). The results of the
panel ralings were caloulated to deteriniine the amount of consensus armang
panel members.. The révised recainmendations znd rationales were then sant{o
the advisary panel a second time, The resulis of the Delphi process (Appendix
) revealed significant corisensus among panel members. Each of the 76
recommendations received a mean rating greater than 7.0, indicating strong
agrsement. In contrast, there were rine recamimerications in the first round that
received mean ratings of less than 7.0, Given the diversity of the advisory
pansl, the strength of the tonsensus was sionificant.
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neithier case should transfer steps obistruct access to the stairs for ambulatory
persons.

Aa transter steps are & continuation of e configuration of the puol stairs, the
speciications of slairs discuased previously would apply to transfer steps.as
well. Transfer steps would continue to rise to @ platform from which someorie
sould easily transfer to 2 whaelchair. The recommended height of the platfoir
has varied between 14 and 19 inches (linais Department of Conservation,
1978; Indiana Department of Natural Resources, 1881; Mace; 1893; Osinski,
1983, Popke, 1984). ‘Mace (1933) has recommenitled the transfer platform be &
minimum of 24 inches square, o provide ample space for side trarsfers, Popke
{1994) hias recommended & platform 24 inches wide and 14 inches deep.

Dsinski (1893) recommended that handrails be placed to allow eithier left or right
handed access. Parks Canada (1994) recommended that one continuous railing
be placed along the back of the platform and along the side opposite the transfer
space. The recommended Heights of handrails for transfer sleps have been
consistent with those for stairs,

Pool Lifts

Pool lifts are mechanical devices that move a persorinto or ouf of the water,” A ’

variely of lifts are currertly available; some are permanently instalied others are
porabié, placed in a deck mounting orrolled infa place when needed. Liils may’
requite a transfer from a wheelchalr to the lift seat or may have a sling seat that
maves tha person directly from a wheelchair ta the water. Sorme ifts are power
operated and others are operated ranuaily; some can be cperated
independently by the user, whiie dthers require assistance.

Theré are viery few specifications for poo! fifts mentionied in thé fiterature:
Osingki (1993) suggested a seat height of 18 inches above the deck to facilitate
transfers 1o and from wheelchairs. She recommendead ihat lifis be placed such
that they lowar users into “shaliow or standing depth water,” Osinski also
recommended-iifts be constructed with sorresion-resistant malerials to protect
thism from water and pool chemicals, that they be sturdy and lighweight, and
that they be securely anchorest dnd bolted into the deck.

Lifts are both useful for *peopls with severe disabilifies who cannot use other”
methods to enter the poel and for those with minor mokility impairments who
mayfind lifts sasier fo use” (Mace, 1993, p./36), For sormie large individuals with
ssvere disabilities, lifts may provide the only viable means of access. In pool
facilities where space limitations prohikit the use of ramps of steps, lifts provide
an effective and relatively inexpensive altemative.
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Though lifts provide pool access regardiess of the users physical limitations,
lifts have not received universal acceptance. Without explanation, Parks
Carada (1994, p. 57) referred to Iifts a5 the “least desirable form of poal entry.”
Lifts, often do require an available power source, but the miost frequently used
power source, water, is usually readily available at pools. As with any
mechariical device, Jifts must be kept.in good workify ordér 10 ensure that a poo)
facility is always accessible: In some situations, Lrained personnel will be
needed to operate the lift (Mace, 1993).

Thie jssue of independent operation of fifts is & controversial one. Osinski stated
that, *The hest lifts are those that can he operated by the individual with little of
no assistance” (Osinsk]; 1993, p. 18] Conversely, Fopke (1994, 4D} reparted
that inamual lifts, which require assistance, ensure that "someone other than &
userwill be nearby while a person s inthe water. You never want to place %
disabled individual inte a poel unchaperened,” Though few would argue that
ariyone, ingluding somecdne with @ disability, should swim afone, disahility should
not be. the discriminating factor fo determing who.can pariicipate indepentenily.:

Moving Pool Floors

Moving poo! fivors allow the entire pool floor, or just & section of the fioor, 1o be
raised of lowered to any depth of to & desired siope {Kacius, 1990}, Hydraulic
pistons are used to move the reinforced concrete or fibergliss sub-loor. i the
floor is not perforated of slotted, & PVC grill around the perimeter of the Tloor
allows water to cireulate both above and below the fioor, When the floor is
raised to desk level, participants can either walk or rol! their wheelchairs onte
the pooifloor and be lowered to the desired water depth “at a rate of
approximately ofe foot per minute” (Qsinski, 1993, p. 18). In 1894, the average
cost of movabie floors was reported to be $300,000 {Nianiatus, 1994).

The movable floor concept Hag been called “one of the greaiest swimming poot
innovations” {Priest, 1991, p. ¥). An advantage of the mevable fioor is that 1
provides. easy access to nearly anyone, while adding great fiexibility to-a facility.
Competitive poels must be & uniform 6 ta & feet deep (Kacius, 1990), mich too
deep for novice swimmers, young children, water aerpbic prograins, and soms
people with disabilities. The movable floor can be raized to any depth 1o
accommodate these varied nesds (American School & University, 1977
Raising the floor to teck level also provides & large mulfi-plrpose space (Mase,
1993). In addition, muttiple swirmmers with disabilities can b= moved into and
out of the pool at one time: The disadvantages of the movable floor-are 1) the
relatively high initial cost for equipment and nstallation, 2) the time it takes to
move into and out of thie pool, 3) the general disruption of pool activitiss when
the floor is rnoved, 4) the dependency on vthers for a person with @ disability to
move inio and out of the water,
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indicated that technical specifications waild be hecessary to ensure cormplignes
or reduce confusion. Others cautionied against mandating particular tgchriolngies
or methods of aceess, preferiing to legve open the “opportunity 1o explore
additional means of access more fieely,”

WMost of the comments agreed that nong of the proposed solutions provided fully
indepentent scoess to the water. - Several comments noted the benefits of zere
depth entry poals to many users. Other commenta suggested B method hot
discussed in the repart: & transfor wall around the poot etige; with the pooi water
height actually above the deck levels. Two comments proposed a maximum ramg
stope of 1:20 for ramps into and Under water, to eountaract the buoyancy of
individuals in water. They noted {he difficulty of pushing a whigelchair underwater
afid the tendency of chairs to tip over backwards when going up a ratp under
water

Daslan/Device Gosts
Through searchies of Abledala, disability and ayuatic journals, and vendor
Titerature; discussions with vendors at the National Recreation and Park
Assoviatior Natiorial Congress; contacts with product manufacturers; and
referrals by the projesl advisory panel, 2 comprehensive list of existing praducty
and their costs were compiled (Appendix B). Construction esiimates for-designs
of & diy rampiranster wall.and a wet ramp {Appendix B) were developed by M.
Tom Begley, Bradford Woods Facifity Enginesr. The follewing discussion is
based on the findings of those efforts.

The majority of the removable or portable means of pobl access were comparable
in price, generally ranging from $2,000 to $6,000. Of all of tha identified means of
pool-access, lifts provided the largest number of options from which to.choose and
the witlest range in cost. There were 18 power operated lits ideritified; ranging in
price from $1,580 fo $25,000 (Froduct Table, Appendix B with 2 mean cost of
55,576, The least expensive model was water-powered, but it could not bz
operated Independently by the user. Four removable ramps were identified, with
prices ranging fronT $4,600-10'56,331. The-most expensive of the ramps was 15-
feet Tong, made of stainless steel and custam designed for each pool's gutter of
perimeter profite. The least expensive ramp, nearty $2,000 cheaper, was aiso 15
feet long and made of stainfess steel. There were alse four types of portable
stairs available, Prices for the stairs ranged from $972 for-a four-step stainless
stee] madel to 33,000 for'a fivesstep stainless stee! model. Only two ransfer
steps could be identilied-one at $564 and the other at $2,450, The less
expensive transfer steps provided a transfer point 18 10 20 inches above the deck

15everal comiients réfémed to this as an *Australiah pool;” birt the Ameritan Natonal Red
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National Center on Accessibility
Swimming Pool Accessibility

Telephone Survey of Swimmers with Disabilities

. . Purpose
The purpose of this study was to to defermine the needs and preferences of
people with diverse disabilities and functioning levels, representing all regions af
the U.S. and 2 wide range of ages regarding effective access to swimming pocls.
Data were collected regarding subject characteristics; pool behavior including
frequency, purpose and type of pool used; preferences and prablems
associated with various means used to actess swimming pools.

Procedures
The stirvey instrument (Appendix C) was developed by project staff in
coaperation with the project advisary panel and the Indiana University Center for
Survey Research. The survey was pretested April 10 - 14, 1596 using 25 people
with disabilities identified i the original sample peol. After revision of the survey
instrument; data collection was conducted from April 28, 1986 - July 18, 1986.
Tha survey was administered by the Indiana University Center far Survey
Researtch in Bloomington. The average interview length was 29.8 minutes.
Data were collected by telephone using the University of California Computer
Assisted Survey Methods software (CASES). interviews were conducted from:
9:00 AM - 2:30 PM; Monday - Friday; 11:00 AM - 5:00 PM, Saturday; 1:00 PM -
9:30 PM, Sunday.

The data collection staff iIncluded 5 supervisors, 7 senior interviewers, and 29
interviewers. All interviewers received at least 20 hours of training in
interviewing techniques before production interviewing. Interviewers received
two hours of specific training on the questionnaire. Interviewers were instructed
to fead questions and response categories at a 2-words-per-second pace.
Interviewsrs wera also rained to use neutral probes and feedback phrases.

Audio and visual monitaring was regularly conducted by the telephone

survey supervisors using the CSR facilities, which do not alfow the interviewers
to know they are baing monitored. ' Monitoring was conducied randomly, with
sach interviewer being monitored at least ones during each 4-hour shift.
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Sample
Pricr to-piiot testing of the telephene survey, an introductory letter was mailed o
2,900 people with disabilitiss in the MCA subject database. The letter explained
the purpose of the project and requesied voluntesrs for participation in the
project. Subjects were recruited through messages to intemet disshility- reiated
list servers; announcements in disability related newslatiers and magazines; and
news releases fo newspapers.

A iotal of 449 people volunteered 1o participate in the survey. Aninitial sample
of 300 peaple were randomly selected to participate in the study. Of those, 205
{68%) persons with disabiliies completed a telephone interview; 12 refused to
be interviewed (after 2 attempts); 11 were consistently unavailable after multiple
callbacks; 13 were away during the survey pericd or had an illness; €4 reported
they didn't have a disability (replaced in the sample pool); 19 had non-working
numbers or problems on the line; and 20 never answered after at least sight
attemnpted calls with at least two attempts in each of four time periods (weekday
moming, aftermoon, evening, weekend). The geographic locations of
reéspondents are depicted in Figure 2.1.

Figure 2,1, Geographic lacalion of survey réspandents.
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Results
Sampie Characlenistics .
The subjects interviewod in the study reporied a wide range of disabilities (Table
2.1). There were 13 majer disability categories represented, with apinai cord
injury the most frequently reported disability.

Table 2.1. Subjocts’ disabilifies.

N % .
Ampuiee 0 5
Arthrits & 3
Cardiovassular Ascident 2 1
Cercbral Palsy 16 ! 8
Misltiple Solerasis 30 15
Musecular Dystrophy 28 14
Ortiwopedie impairmient 9 4
Wavromuscular impairment 12 <]
Post Pelio 15 7
Spina Bifida 5 2
Spinal Cord injury 47 23
Visua! impairinent 13 []
Other 10 5

Of tha 205 subjects interviowed, there were 107 famales (52%) and 98 (48%)
males (Table 2.2). They ranged in age from § to 89 years with a mean age of
47.3 years. They had been disabled for an averape of 25.6 yoars with 2 years
the shortest time since disability oriset and 54 years the longest, Seventy of the
subjects {34%) were identified as ambulatory, which for the purpose of this study
indicatod the individual did not use an assistive device for mobility or used an
assistive device thet enabled them to walk (2.g., cana, crutchies, walker,
prosthesis): There were 132 subjects (64%%) whi were non-ambulatory.
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Only § (13%) of (he ramp users reporied any problems with ramps. Steep
slopes, needing assistance pushing outof the water, and slipperiness wete most
frequently mentioned-as problems, Slipperiness was mentioned by both
ambulatory and ronsambiilatory individuals,

Lifts. Of those réspondents who had used & poo since the onset of their
dizability, 78 (41%) had used 4 lift to enter of exit # paol. #ost of those
indivituale (78%) had used & pool lift In.the past five years, 50% in the past tao
years. The majority bf those lifts were power operated {68%), had a seat (65%),
and wers not perceived by the users as portable (68%). -Of the 18 people who
had most recently used @ portable [ift, seven (30%} had to request the i be set
up, They had to wait froim 1 to 20 mirutes to have the lift setup, with a mean
wait of 8.12 minutes.

“Though less than half of the pool lift users (46%) were able to transfer (o and
from the lift by themselves, the majority {70%) found it easy {o transfer to and
from the Nift. A further anaiysis indicated a significant difference in the-perceived
ease of Iransferring between those who could transfer independently and those
who could not (¢=20.38, p<.01). Thie difference could not be aftributed o those
rion-ambulatory users who usually needed assistanee to and from thelr
whaelchairs, as there was no significant difference in perceived ease of fransfer
between ambulatory and non-ambulatory {ift users, Analysis of user commenits
revealed twa factors that miay have contributed fo the difference: the type of lift
seat and localion of the Iift seat. Several users experignced difficulties when
transferring onto stretchiers and sling seats. One user stated, “Lieltlike a
whale” Comparirig ease of transfer by the type of |ift seat revealed a significant
difference between iift stretcher seats and both formed plastic and sling It seats
(52=7.67, p=.02), There was no statistical difference in ease of transfer between
the formed piastic and sling seats. Severa! ugers also commented that the
location of the Jift seat made it difficult to transfer. Proximity to the water's adge,
neight of the seat, -and interfersnce from other objects were common problerns.

Fifty-three of the pool I users (70%) were not able o operate the [ift by
themnselves. Alleast part of that could be attributed to the type of lift used; as
manual lifts were used by 25 {33%) of the pool users. When only. power Jifts
were considered, there were still 29 (59%) of the power Jift users who could not
operate the lift. Physical ability dit not seeny to be a.major factor, as there were
no significant differences amang ambuwlatory and riep-ambulatory power lift
users. Examination of the |ift user comments revealed that the Jocation of the
contrals was most frequently cited ag the reason for riot being able to operate
the lift. Seventeen of the power lift users (59%) noted that they could not reach
or-operate the lift contols. - A second reason commonly cited as & reason for not
béing ahle to operate the fift was poo) policies that prohibited independerst
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operation, There were 13 power lift Users {45%) who expressed this reasor,
Physical limilations were noted by five (17%) of the users.

Pool 1t users reporied that Iifts were comfortable (81%)-and very safe {53%),
There were no significant differences between power and manual {ift users nor
between mmbiilatory and non-ambulatory users for sither condart or safety. Pool
iifts received moderate satisfaclion ratirigs; with-a mean rating of 3.77 oul of a
possible score of five, There were ny-significant differences.on satisfaction
between type of lifte nar betwaen user mobility,

There were 18 users (23%) wha reported problems with lifts. The most
commionly. cied problems were difficulties with transfers (5), & lack of
independence of control (8), and safety concems. Three pool it usera reported
injuries from the lifts, one because the lift fell over on the person.

F: Depth Enfry. Thirty-two respandents; 35% of 4l those wio used
pools. g the onget of their disabilities, indicated they used a zero depth poo!
Most of those individuals (64%) had used a zero depth eniry pool in the previous
five years, -Only 27% of the zero.depth entry pools had handrails, and only a
third of the usérs at those pools actully used the handrails while: entering and
exiting the pool, Assistance in using zero depth entry pools was required by
27% of the users, There was no significart différence. i need for assistance
between ambulatony and non-ambulatory users {x’=0.02, p=.89).

Zero depthreniry users found therm to be easy to use (80%), comfbrtabie (82%),
and somewhat safe (55%). There were no significant differences between
ambulatory and non-ambulatory users on any of those factors. Zero depth entry
recelved high satisfaction ratings, with a-mean rating of 4.0 out of 2 possible
seore of five, There wers no significant ditferences betweerr ambulatory and
nen-ambulatory users in their satisfaction ratings.

Problems were reporied by 18% of the zero tepth iitry users, Unsure footing,
dificuity pushing out of the water, and rough surface were the problems noted:
One wheelchair user entered the poot by transferring-out of the wheelehair and
onto the zerd depth entry suiface, which was rough and uncomifortable.

Kovable Flogrs. Only 8 fespondents, 4% of those'who had used a pool
since the onset of their disability, had used a mvable floor to enter a pool. Only,
25% of those individuals had used a movable floor in the past five years. Most
poals (67%) were likely to have only. a pertion of the floor mave, which took from
2105 minutes fo be raised or fowered, with a mean time of 3.5 minutes.
Typically, the floor would hiave to be cleared of other users when it was being
raised or lowered (100%), Most movable floor users (87%) entered the pool
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Aqualic. Profi

Furposis

The purpose of this study was to determine the currént practices of pool
operations relaied to entering and exiting swimming pools by people with
disabilities. Specifically, the study was designed o examine the prevalence of
deésigns arid devices used to provide pool access, related policies and
procedures, as well as safety and mainfenante conicems of aquatic
professionals. '

Procedurss .
The survey instrument (Appendix D) was developed by project staff in
cooperation with the project advisary pane! and the Indiana University Center for
Survey Research (CSR). The survey was conduciest by the CSR from July 3,
1996 1o August™1, 1896, The average interview length was 26 minutes. Datz
were colletted by telephane using the University of Califernia Computer
Assisted Survey Methods software (GASES). Interviews were conducted from:
9:00 AR ~ 9:30 PM, Monday - Friday; 11:00 Aiv-6:00 PM, Saturday; 1:00 PN -
9730 PM, Sunday.

The data collection staff included 5 supervisars, 7 senior interviewsrs; and 29
interviewers, All interviewers received at ieast 20 hours of fraining in
interviewing {echniques before production interviewing. Interviewers recefved
two hours of spicific training on the questionnaire. interviewsrs were instructed
1o read questions and response categories ai & 2-words-per-second pace,
Inferviewers were aiso trainad to use neutral probes and feedback phrases:

Audio and visuzl monitoring was regularly sonducled by the telephone survey
supervisors using the'CSR facilities, which de riol allow the interviewers to know
they are being monitored,. Maniforing was conducted randomily, with each
interviewar beirig monitored & jeast once. during each 4-hour shift,

Respondents who indiczted their pools had one ot more of the identified means
of entering and exifing pools were requested o complete a follow-up .
guestionnaire, Questionnaires specific to each device (Appendix DY were mailed
to the respeondents and faxed or mailsd back to the investigators. These
questioniaires requested informalion on the-specific models; dimensians,
configurations, ant costs of the devices.

Hational Center on Acressibility: Peol Acenssibitity Project ’ AR

Page 66 of 146



102

Results
Puol Characteristics
The majority of the pools represented in the survey were operated by municipal
recreation depariments (56%) with significantly fewer from YMCA/YWCAS,
hiospitals, universities, water parks, and hotels (Table 3.1). For all but water
parks, the most corrimen type of pool was the multipurpose pool. Wading poois.
(5y were the type of pobls most often identitied in the 'Other’ categary,

OFf the 103 agencies represented in'the study, 72 (70%) collected data on the
number of users of their faciilties (Table 3.2). The agenties reported a mean of
116,206 users of their faciitics in 1955, though there was significant variahility in
{he nuimber of users within gach type of agency and smong the types of
agenciss. There were 2B agencies that collected data on the number of pocl
users with disabilities. For all agencies, the mean number of pool users with
disabiilties In 1995 was 3,713, which actounted for 14% of the total pooi users
for those agericies.

Accessible Designs and Devices

Overall, 73% of the agencies reporied having “ai least one way for people with
disabilities to enter and exit the water and 48% reported having more than one
means of acoess for people with disabilities (Table 3.3). Of those agencios
reporting at least one means of access, pool ifts were used by the largest
rumber of agencies (55%). Lifts were the dominant methad for each type of
agency except water parks, where zero.depth entry pools were most often fourd
(100%). Ramps (36%) and zero.depth antry (29%) were the-other cammonty:
used means of access, though there was great variability among agencies.

Lifts. The 57 aguatic professionals that reporied using Iffts at their pools
werte asked how often the Jits were usad by people with disabilities in the
previous 12 morths. Nearly half of the respondents {48%) reporied that liffs
were Usad two or more times a week and 47 (82%) reportad that Hifts were used
thres or more times a morth. There were 8 {15%) agencies that repotied the
lifts were ‘never used.”

Of {he s used, 34.(63%) wets powar operated [its (hydraulic of electric) and
13 (379%) were manual lits. Though a majority of the pools were power
operated, only 20 (36%) agencies teported thelr lifts were “constructed in a way
that allows people with disabilities to'use itindependently.” There ware also4
{+1%) agencies that would not allow their s to be operated without staff
assistanos even though the Iifts were capable of being operated independently.
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Rélated to the independent use of lifts was the issue of lift portability. Portable
or removable [ifis were used by 45 (81%) of the agencies that cperated fifis.
The vast majority of those agencies (73%) did not have the lift in place at all
times; People with disabilities.had to request the lifts be set in place before they
could be used. A vadety of réasons for nat having the [ifts in place af all times
were given by respondents, Safety and liability, low:demand for its use,
interference with pool competition, and limited deck space were most often cited
as reasons for not keeping lifts in place. at all times.

Location of the [# seat in relationship to the water's edge required & specifie
theasurement and could not be accurately determined via felephione interviews.
Aguatic professional, who reported having a 1ift, were asked i the follaw-up
survey 10 measure: the distance from the front edge of the lift seat to the eage of
the pool. Measurements were received from 23 of the 25 follow-up agencies
with pae! fits. Distances ranged fram 3 iriches to 36 inches with a mean
distance of 15.6 inches.

Respondents were also asked to dentify the advantages of their fitts. The
advantage mentioned by hearly all respandents was that Iifts enabled people
with Gisabilities to readily access the water. -Mirimal staff assistance.and
durability were afso frequently mentioned as adventages:

There were alsd 4 number of disadvantages. associated with fifts, The most
commonly hoted disadvantages related to the program interference of lifts.
Respondents expressed concern with the amount of deck space used, staif tine
requirad to operate or set up the lift; and intederence during swimming
competition. There were also safety concems expressed. Numerous
respendents mentioned the maximurm weight limitations of the: devices and the
potertial danger for heavy people. One respondent indicated the it shaft had
actually bent while someorie was using it. Respondents aiso cited the Iiftas &
hazard in the lowesréd pasition when no one was using the iift. Finally, concefn
was expressed for the dignity of people with disapilities. Respondents noted
that [ifts draw attention to users, and in toing 3o “takes away their dignity.” Lifis
were rated high for effectiveness and convenience (Tabie 3.4) and only
mtderately for maintenance.

Raitips. Thera were 37 aguatic professionals whi reported having wet
ramps at their poola (Table 3:3).. Of those professionals, 28 (76%) reported the
ramps were used by people with disabilities twe or more imes a week and 31
(84%) reported the ramps were used at jeast throe fimes a month, Only 2 (5%)
aof thes respondents indicated their ramps were hever used by peaple with
disabilities, All agencies with ramps indicated the ramps were also used by
people who could walk,
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National Center on Accessibility
U.S. Access Board
Swimming Pool Actessibility Project

Based o a review of the liierature and findings of the three studies corpleted
as part of this project, the following recommendations are proposed. Those
recommendations are intended for new coristruction of pools unless otherwise
noted, These recommendations do riot apply to pools used exclusively as part
of an-amusément ride. :

General
1.0. At'least one-accessible means of water entry/exit shall be provided for each
swintming pool and shall-he located on an accessible route.
Rationale: Rasults of this project indicate that peapte with disabilities
frequient pools with some reqularity despite the many harriers rioted by
Mace (1993), Osinski {1993), Popke {1994} and others. Thi telephone
survey of people with disabilities indicated that 80% of those surveyed
had used a paol during the previous year, and most sormmonly once &
month. Also, the pool facility survey found that those pools for which
attendance data were colfected averdged.3,713 visitars with disabilities
during the past year, People with disabilities accounted for an:average of
14% of the total visitors for those pools,

Thé.importance to people with disabilities of providing accessible
means of entering and exiting posls was clearly demonstrated in the
survey of peopie with disabilities. Of these individuals surveyed, 99%
indicated that one or more means of access should be required at each
pool.

The faasibility of this recommendation was supported in the
findings of the poolfacility survey. At least one means ¢f access for
people with disabilities was aiready being provided at sach poot operaled
by 73% of the respondents. The prevalente «f accessible means of
acoess was foind across all typss of agencies.

1.4 Swirnming pools with rhore than 300 linear foet of poot wall shall provide at

Jeast two accessible means of water entry/exit located on acoessible routes.
Rationale: Rezognizing the need to provide mulliple access points for ail
users, ANSYNSP-1-standard 5.2 reguires &t least two mieans of entry/exit
for 2il pools “so as o serve both ends of he pool” In addition, standard
5.2.4, requires a means of entry/exit “a minimum of every seventy-five
{78) linear feet of pos| wall or fraction thereof.” Multiple access peints
provided for greater safety and convenience o ugers, allowing them to
exit-a pool easily when thiey become tired or in danger, as well as to-enter
and exit a pooiniear an area of interest (e.0., shaliow erd or deep end).
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ramps by many réspendents in the telephione survey was due fo the need
for an aquatic chair

Paol Lifts
Pool iifts are machanica! devices that move & person nta or ot of the

water;  Some lifts are permanently installed others are pertable, placed in &
deck mounting or rofled into place when needed.

31

When provided, paot lifts should meetthe following specifications:

Poal lifts shall faciliiate unassisted operation.
Rationale: Consistent witly the ADAAG standard for pletform lifts (4.11.3),
this recommendation would provide comparable access to poo! iifts.
There are limitations in assuring independent transfer to and from pool
tifts, therefore, the requiremant for unassisted entry and exit to platfarm
tiits is not included in this recommendation. | This: recommendation is
supporiad by findings of the telephone: survey of peopla with disabili
which 81% of the resporidents indicateld the abillty to use & design/device
withiout assistance wag important or very impertant. Also, 57% of the pool
facility staff indicated it was important ar very important that a device er
design be used without pool staff assistance.

3.2, Clear space: A minimum clear deck space of at least 60 x 58 inches to one
side and 1o, the front of the Iiff seat must be provided, The space under the Hift
seat could be included as partof the clear spate.as long as the areais
unobstructed,

Rationale; In order to safely transfer from a whegelchair to the'lift seat, &
wheelchalr user must have sufficient room to place the wheslchair nextto
the Jift seat - As the optimum positioning will vary according to the user's
functional abilifies, clear spade is needed at both the front and- side of the
Jift seat. Again, ADAAG (4:17.3) standards for toilet stalls provide a
parallel situation from which ta draws The standard toitet stalf provides a
clear space on one side of the'water closet to enable persons whoe use
wihieelchairs to perform a side or diagénal tranefer from the wheelchair to
the water closet,

3.3, Seat location: In the raised position the it seat edge used for iransiers
must be located over the pool deck at least 12 inches inside the deck edge.

Rationale; The requirement of a minimum of 12 inches from the seat
adge to the deck edye is necassary to aflow for a transfer. away fram the
water, There were several lifts tested; including lifts instalied less than
one year prior to use in this sludy, for which the niearest seat edge was at
the deck edge or over the water surface. The danger 1o Users in those
situations was both real and perceived. Also, seat kication was identified
as & probiem by respondents in the telephone stivey of peaple with
disabilites.
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4.4, Seat height: Liff seats should be located 17 inches from the deck to the top

of the seat surface.

Rationale’ This height range is needed {6 allow easy transfer from
wheelchairs to the raised edge. The height is consistent with the seat
height ranges for water closets in ADAAG (4.18.3) and at the upper range
of the-Access Board’s racommendations for fourth gradsrs (9 years cld) i
children's enviranments (1892, Chapter 5, p: 12). ltmay be advisable for.
the lift seat to be readily adjusiable to ather hisights to accommodate
users with seats of varying heights, however, the seat must have the
capability of stopping in the transfer position at a height of 17 Ihches.

3.6, Seal widdy The lift seat width should be o minimum of 18 inches wide
Rationale; Each of the tested seats met o exceaded this width and no
problems weare observed.

3.8, Footrest: A footrest should be attached tor the fift seat
Rationate: For many aduits, their legs will extend beyond the 17 inches |
distance below the (it seat. Without = Tootrest, the users feet will drag
across-the: deck, wiilch miay cause ar injury to the individual. The on-site
testing provided evidence of the problen,

477 Armrests shbuld be loeated on both sides of the fift seat. The armrest

located next to the clear deck space should be capahle of maving away from the

transfer area,
Ratioriale: For stability purposes, subjects in the telephone survey and
on-site testing indicated both a need and strong preference for armrests
@i bath sides of Jifts. A movabile armrest s needed nexd to the clear deck
space to allow for transfers.

3.8, Conitrols arid operating mechanisms: Controls and operating mechanisms

at both the deck level and water level positions should be operable from the front

edge of the lift seat and uncbstructed by any other component of the Hfi.

Gonirots and operating mechanisms shall be operable with one hand and shall

netrequite tight grasping, pinching, or twisting of the wrist. The foree required o

activate controls shall beno greater than 5 1bf (22,2 N).

Rationale: The mechanisn for-operation of tha Ift should aliow for safé;
independait operation by the uger, Several [fits used in the onsite testing
had It operating mechanisms located in areas that required the userto
quickly move hig/her hand when the it began o rove, - Most of the
mechanisnis were dificult to reach for someone seated in the Iift seat.
Typically, they were lorated too closé to the seat back and on the outside
of the armrests, making them difficult andfor dangeroas 1o use.

5.9 Liks shall'be operable from both the deck level and water level.

Rationale; This recommendation would asswe that a person in the pool
would aiways have.access to the pocl lift, while also providing actess to
other potential users, Each of the power operated lifts used in the on-site
testing had this. capability,
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3,70, Vertical travel Theé vertical travel of the lift should allow the [ift seat 1o be

submergett 18 inches to 20 inches below the water level.
Rationale: In order 1o facilitate a person transferring onts ard off of the lift
swat Witlie in the water. Based onithe biroyancy data of the on-site
testing, a water depthy of 18-20 inches would provide sufficient buoyancy
for most users to enter and exit the water from the lift seat.

3.99. Minimum iffing capacity; A minimumn weight of 300.1bs. is required for all

sirigle person. iits. The lift should &lso be capable of sustaining a static foad of

at least three times the rated load.
Rationale; ANSI A 17.%: Rulé Number 2002.7A requireés a minimum weight
capacity of 250 ths, for single seat [fits. However, there were several
indicaters during this project that the 250 ibs. may be insufficient. - Lifts at
tweo of the facilities used for on-site tosting had been repliced because of
weight damage. Breakdowns and injuries due to insufficient weight
capacity were cited in the telephone sufveys of. pool faciiity staff and
people with disabilities.

Zero Depth Entry (Béach Entry)

Zerq deptfi entry pools provide an end of the pool whare the pool bottont
begins at the deck level-and gradually slopes to a deeper level. This creates an
entry similar to that of & beach.  When zéro depth entry Is provided.if should
rmeet the following specifications:

4 1.. Surface: The surface shall be firm; stabie and slip resistant.

Rationale; ANSINSPI-1 1891 (p.50) defines a sfip résisting surface as

one “that has been so treated or construcied as to significantly reduce the

chanee of & user slipping. The surface should not be an abrasion hazard.”

The findings of this project provide furthet evidence that beth slipping and

abrasion are potential hazards for pools. - Slipping was observed by the

irvestigators in the on-site testing and both slipping and abrasion were

mentioned as problems in the telephone survey of people with disabllities.
4.2, Slope: Zefo depth entry pocls aro typically. designed with very slight siopes.
THe maximum slope of a zero defith-entry shouid not exceed 1:12 continuing to
a minimum depth of 30 inches. For pools tess than 30 inches deep, the siope
should continue to the depth of the pool. Whenever the slope excoeeds 1:20, it
shall be considersd & ramp and all recommandations for a ramp wouild apply.

Rationale: The findings of this project indicate that submerged slopes

greater than 1,42 are not only very difficult fot many non-ambulatory

users butean also be hazardous for nan-ambulatary and ambulatery
ussers, Though wheelchairs viere more difficult to control when wet, there
was no evidence that would indicate that the maximum slepe should be
recuced orincreased from that required of buildings and facllities in

ADAAG 4.8.2.
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Thrat iteins received mean ratings bélow 8.0: 1) The maximum rise fof any run
on & ramp should be 30 inches {#=7.75, s=3.14).-2) Wheneaverthe siope of a
zero depth entry exceeds 1;20, two handrails should be required 36 inches apart
(%=T.25, £=2,08). 3} Whenever the slope of a zero depth.entry exceeds 120,
handraiis shall have 1op handrail gripping stirfaces mounted at 34 inches 1o 38
inches and a second handrail mounied between 16 inches and 26, inches

{ 58, s=2.81). They were also the flems with the. greatest standard
deviations, indicating greater disagreement within the advisory panel. Even with
those ftems, however, thera was substantial agreement with the.
recommendations; and there was no evidénce to suggest a change in the
recommendations,

Arsas for Further Reseafch
1. Due to limitatioris posed by the avaitable sites and resources, maxinum ramp
slope could only be tested &t 8.3% and 17%. Additional research is heeded 10
determine the maximirm slope on wet ramps.

2. .Thé scope of his study was restricted to entering and exiting swimming
pools. The pool entry and exit needs of people with visual impatrments (e:g..
handrails, uniforri Tiser haights, efc.) were addressed, however, there were
additional. concerns not addressed. Specifically, the issue of tactile warming$ at
the pool edge, around ladders, diviig boards; sliding boards, lifts and fransfer
steps were notaddressed. Also, the need for tactile warnings fot overhead or
protruding objects, such as lifeguard platforms, sliding boards, and diving boards
was not addressed.

3. The need for heat resistant surfaces on designs and-devices on which there
might be skin contaet was not addressed in this study. A$ the majority of the
testing was'dane indoors, surface temperature was net a factor and therefore hot
addressed in the recormmendations.

4, Concern was expressed regarding what eonstitutes a “reasonable time® {o put
in place portable or removable devices, Respondents in the telephone survey of
people with disabilities who had waited for a devie to be put in place had waited
from 1 to 20 minutes.

5. As electric wheelchairs will not be used in pools and it is recommended that
aguatic chairs be required at pools with ramps or zero depth efitries; the need for
a 36-inch clear width for ramps may be excessive, Also, & more harrow distance
between handrails may be more-effective for both ambulatory and non-
ambulatory pool users, Additional researchi is needed to determine the-imost
effective handrail distance on wet ramps.
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r¥his projuet was cohducted for the U,

Architecture and Transpottation Barriers
Compliance Board to identity and evaluate
methods and standards related to enabling
access to swimming pools by people with
disabilities, Te focusedon the appropriatensss,
independent use, degree of vonsistency with
existing building standards, level of satety;
and impact on pool design.

With the assistance of anational advisory
pancl, four principal activities were
undertaken: a comprehensive review of
literature; a national telephone survey of
people with disabilitics; a national telephong
survey of swimming pool operntors,
ers, aquatic directors; and adaptive
aquatic instructors; and actual poo! testing of
identified designs and devices by people with
disabilities:

A coinprehensive review of the lileratare was
organized into four arcas aren was
a review of the published literature of the past
35 years, Seven meaps of pool access were
identificd; ramps, lifts, stairs, transfoer steps;
lifts, zero depth entry, movable floors, and
iransfer walls. The second arca teviewed was
the state building codes related to swimming
pools. Relevant standarids from each
codewere presented in table Tormat, The third
area examined was the ing standards for
public swimming poolsand spas ANSINSP -
1 1991 and ANSIANSPI-2 1992, Finally, the
fourth arca analyzed the ceport of the
Recreation Ace Advisory: Committes
(1994). The recommendations of each of the
sub-commitiee reports that dealt with
swimming pools, sports facilities, places.of
amusement, and developed outdoor reercation
arcas, were analyzed separately. Though
minor differences in technical specifications
were found, thers was gencral agrecnrent
among the various sources,

A natioval telephene survey of 300 people
with disalilitics onducted to detarnine
thoir needs and preferences relative to the
cffective aceess to swimming pools.

EXECUTIVE SUMMARY: Swimming Pocl Accessibiity Project
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Telephone interviews were completed with
205 subjects, 69% of the sample. Data were
collected regurding subject characteristics;
pool behavior incliuding frequency, purpose
and type of pool used; preferences and
problems associated with variots means used
to access swiniming pools. The findings
indicated that prople with disabilities do use
swimrhing pools with some regularity. There
was nearly unahimous agreement that at least
one accessible means of entry and exit should
be provided at all pools, and most believed
hiat more tharvone accessible means should be
provided. Subjectsalso cleasly indicated that
the ability to use a design or device
independently was impaortant to them,
Although po onc means of access was
preferved by @ majority ot subjects, the »
of access most 6ften preferred wers lifts;
ramps stairs, and zero depth entry. Stairs
however were only preferred by these who
were ambulatory: Similarly, ramps, zero
depth entry, movable floors and lifts were the
means-of access most subjects would be
willing to uscara pool. Yet, most of those
who had previously used a movable {loor
would not be willingto use one again,

Lh]

A-national telephone survey of 150
professionals involved with swirming pool
operation was conducted. The-sample
ingluded swimming poel vperators, pool
managers, aguatic directors, adaptive aquatics
instructors, and agquatic thorapists, The
purpose of this study was todetermine the
clirrent practices of pool operations related 1o
entering and exiting $wimming pools by
people with disabilit Specifically, the
study was designed to-examine the prevalence
of designs and devices used te provide pool
access, related policies and procedures, as

well as safely and mainrenance concerns of

aquatic profussionals. The results supported
the finding of the earlier survey that people
with disabilities do frequent pools. People
with disabilities account for 14% of pool uscrs
at those.pools that collect data on poel users
withdisabilities. Seventy=-three percent of the
respondents indicated that cach ol the pools
aperated by their agencies had a least one
accessible means of entry forpeople with
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disabilities and 48% reportce more than one.
Stairs, lifts, vamps, and zero depthentry were
the means of access most fiequently found at
poots. Respondents reported on the safety and
miaiittenance concerns for each of the devices
or designs,

On-site testing of the identifisd means of povl

aceess was conducted to examine the

appropriatencss, independent use, and safety
of the-identificd means of pool access by

people with diverse disubilitics. This was

accomplished by obscrving 84 people with

disabilities using the identified means of
providing access to swimming pools

Subjects’ buoyancy points (X=34.6 in.) and

their perceptions of design/device strengths

and weaknesses were presertedt. Entering was

perceived ds-casier than exiting swimming

pools using cach of the identified means of
water access, There were significant

differcnces between ambulatory-and now-

ambutatory subjects in the perceived difficulty

of the designs and deviees. Most of the

designs and devices were significantly easier
to usc by ambulatory subjects than they were

for non-ambulatory subjects, Ouly lifts-and

transfer steps were gasier for non-ambulatory
subjects, although non-ambulatory subjects

who requirod assistance in transfors were

uitable to use the transfer steps. Specific

problems with each of the designs and devices

were reported.

Actull print copy: of the Swimming Poel
Aceessibility Project tinal report (#PB97-
124317) may be obtained by cottacting the
National Téchnical Information Servi
(NTIS): 52 i
VA 22161, (703) 487-4650 (voice) or 703~
4R7-4639 (ity). & Tee of $49.00 will be
charged for cach copy.

EXECUTIVE SUMMARY: Swimming Poo! Accassibiity Project
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Recommendations

B ased on the findings of the review of
iterature and three research stirdics, the
following recomunendations were, presented:

General
1.1, Atleast one accessible incdns of water
entry/exit shall be provided for each
swimming pool and shall be located on an
accessible route,
1.2, Swimming pools with mioze than 300
lincar feet of pool wall shall provide at least
two accassible means of water eutry/exit
located on decatsible routes.
1.3. Whenonly one accessible means of
water entry is provided, it shall be a
swimning poal lift, wet ramp, or Zoro depih
entry.
1.4, When a second accessible: means ot
water entry/edit is provided, it shall be 4
transier wail; transfer steps, movable flgor;
stairs, swimming pool lift, wet rarop, or zero
depth-entry, Lifts, wet ramps, and zero depth
catry may not be used as a second accessible
means of water entry/exit if the same means is
used as the first ageessible means of water
entry/exit.
1.5. When a second accessible means of
water entrv/exit isprovided; it must be located
$o that in combination with the first accessible
means of water enfry/exit to serve both ends
and sides of the pool.

Raxps
When' pool raraps are provided, they should
meet the following specifications:
2.1, Surface: The surface of pool ramps must
be firm, stable, and slip resistant.
2.2. Slope: The least possible slopeshould be
used for d'pool ramp. The maximum slope of
a pool ramp shali be 1:12,
. The maximum rise for any run shall be
30 inches.

2.4, The minimuin lear width of'a pool ramp
shall be 36 inches.
2.5, Landings: Cevel fandings must be located
at the bottom and top of each ramp and cach
ramp run. At least one lovel landing must be
logated between 24 inches and 30 inches
below the stationary water level. The landings
must:
2.5.1. be at least as wide as the ramp run
teading toit;
2.5.2. have a minimun length of 60
inchey clear;
2.5.3. have a minimum of size of 60
inches by 60 inches if the ranyp changes
direction.
2.6, Handrails: Handruils should be required
onall ramps. Ramp handrails should include
the fotlowing:
2.6.1. Two handrails shall be provided
and located 12 to 36 inches apait. .
2.6.2, In addition to a top handrail
grippifig surface mounted at 34 inches to
38 inches above the ramp-sorface, a
second handrail should be mounted
between 16 inches and 26 inclres.
2.6.3, Handrails should not be requited to
extend beyond the base of stairs.or the
base of a ramp wheresuch woukd protrude
inte 1 lane or otherwise programmable
arca.
2.6.4. Handrails murst be atfixed so as to
not allow movemeit in any direction.
2.6.5. Handrail diameter should be 1,25
inches to 1:5 inches.
2.6.6. Ifhandrails arc nrounted adjacerit te
the pool wall, the space between the wall
and the handrail shall be 1.5 inches.
2.7, Aquatic chairs: Facilities that provide
ramps must also provide an aquatic chair that
meets recommendations 12.1t0 125,

Pool Lifts
Wlien provided; pool lifts should meet the
following specifications:
3.1. Pool lifts shall facilitate unassisted
operation,

4 EXECUTIVE SUMMARY: 8w

imming Poal Accessibllity Praject
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3.2, Clear space: A minimum clear deck

space of at least 60 x 56 inches to vae side and

ter the front of the lift- seat must be provided.

The space under the lift seat could be included

as part of the clearspace as long as the arca is

unebstructed.

3.3, Seat location: Trr the raised position the

lift seut edge used Tor transfers must be

located over the pool deck at least 12 inches

nside the deck cdge.

3.4, Seat height: Lift seats should be located

17 inches from the deck to the op of the scat

surface.

3.5, Seatwidth: The lift sedt widtlshould be

a miniminn of 19 inches wide.

3.6. Footrest: A footrest should be attachied to

the lift seat,

3 irests should be Jocated on both sides
it Thie armrest located next o the

away from the sfer ar
3.8, Controls and operating méchanisms:
Controls and operating mechanisms at both
the deck level and water level positions
be operable trom the front edge of the 1ift seat
and unobstructed by ary other component of
the lift. Coutrolsand operating mecharis
shall be operable with one hand and shallnot
require tight grasping, pinching, or twisting of
the wrist. The force required to activate
controls shall be no.greater than 5 1bf(
N).

3.9, 5:shall be eperable from both the deck
level and water lovel.

3.10. Vertica! travel: The vertical travel of the
lift should allow the [ift seat to be submerged
i% inches to 20 inches below the water level.
3,11, Minimum lifting capacity: A minimum
weight of 300 ibs. i required forall single
person lifts. The 1ift should also be capable of
sustaining  static load of at least three times
the rated loaid.

Zero Depth Enfry (Beach Entry)
When zero depih entry is provided it'should
meet the following specifications:

4.1, Surtace: The surtace shali be'firm, stable
p resistant.

maxirum slope 0f a.zero depth-ontry should
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notexceed 1:12 continuing to a minimum
depth-of 30 inches. For pools less than 30
inches deep, the siope should continue to the
depth of the pool. Whenever the slupe
exc¢eeds 1220, it shall be considered a ramp
and all recommendations for a ramp would
apply.

4.3, Vertical rise: Whenever a zere depth
entry slope exceeds 1:20, a maximurm rise for,
any run-should be 30 inches.
4.4, Landings: For zero depth entry slopes
that exceed 120, at least one level lunding
must be located between 24 inches and 30
inches below the stationary water level, The
landings must have a minimum Jength of 60
inches and & minimum width of 36 inches
4.5, Handrails: Whenever the slope of a zert
depth entry exceeds 1:20, two bandrails
shouid be required 36 inches apart

4.6. Wheneverthe slope of a zero depth enfry
exceeds 1320, handrails shall have a top
bandrail gripping surface mounted at 34
iriches to 3§ inches and a second handrai!
mounied between 16 inches and 20 inches.
4.7, Handrails must be atfixed soas to not
allow soverment in any direction.

4.8, Aquatic chairs: Fa ¢y that provide
zero depth entrymust provide an aqualic chair
that meets recommendations 12,1 to 12.5.

Traunsfer Wall

Wlicn a transfer wall is provided, it should
meet the Tollowing specitications:

5.1, Clear deck space: Clear deck space of' 60
inches by 60 inches should be required af the
tiansfor wall,

Wall height; The wall height shiould be
17 inches above the pool dec!
3.3, Wall depth: The transia
i2
3

wall should be

2 jnches to 15 inches deep.

.4, Wall surface: The sfer wall surface
must be nen-abrasive and without any sharp
edyes, .
5.5, Handrails: A minimm of one handrail
should be located perpendicutar to the peol
wall, 4 to 6 inchies above the transiér wall and
with a minimum of 22 inches clearance on
either side of the handrai
3.6. Dry ramp: 1 a dry ramp ts used to
achieve the transfer wall, all of the

EXECUTIVE SUMMARY: Swimming Pocl Accessibility Project 5
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APPENDIX A

Designs & Devices for Swimming Pool Access

EXECUTIVE SUMMARY: Swimming Pooi Accessibility Project
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ATTACHMENT D

U.8. Department of Justice
Civil Rights Division

Disabiliy Rights
iven N

etion - N YA
R
Weshington. DC 20530

VIA FIRST CLASS MAIL, FACSIMILE, AND E-MAIL

Tebiuary 21, 2012

Mr. Kevin L. Mahet

Senior Vice President for Governmiental Affairs
American Hotel and Lodging Asscciation

1201 New York Avenue, NW

Suite 660

Washington, DC 20005

Dear Mr. Maher:

It was a pleasureto meet with youi and representatives of the American Hote! & Lodging
‘Association (AH&LA) recently to hear AH&LA thoughts and concerns with respect 1o the
application of the ADA requirements for-accessible entry and exit for swimming peols and spas;
given the approach of the March 15, 2012 compliance date for the- 2010 ADA Standards: We
appreciate your statement that AH&LA members are commitisd o compliance with the
Americans with Disabilities Act and to snsuring that their facilities are accessible to individuals
with disabilitics.

As we uniderstood from your remarks at the outsct of the February 8 2012 meeting;
AH&LA members continue to have questions regarding their obligations to remove architectural

barriers in existing facilities, particularly as those obligations pertain to swimming pools and
spas. In particular, vou requested guidance for ATI&LA members about the effect of the

March 15, 2012 effective date for the 2010 ADDA Standards for Accessible Design (2010
Standards) with respect to readily achievable barrier removal obligations in swimming pools and
spas; whether installation of a portable lift at poolside would ever satisfy an entity’s readily
achievable barrier removal obligations; and whether safety considerations can be taken into
account in determining whether barrier removal in existing pools and spas is readily achievable.
We hope that our discussion lasi week was hélpful to AH&ILA, and, toward that end, we write to
memorialize that discussion with respect to the major issues raised in the meeting.

As you know, the Depaitment of Justice published its revised final regulations
implementing the ADA for title TT (State and tocal government servic s) and title 111 {public
accommodations and.commercial facilities) on Seplember 13, 2010, See 75 FR 56163. The
revised ADA rules.are the result of a.six-year process io update the Department’s regulations.
As part of this process, the Departiment sought extensive public comment, issuing an Advance
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Notice of Proposed Rulemaking (ANPRM) on September 30, 2004, 69 FR 58768 and two
Notices of Proposed Rulemaking (NPRM) on June 17, 2008, 73 FR 34466 (title It) and 73 FR
24508, (title 111). The Department also held a public'hearing on the NPRMs and during the
comment period received over 4,433 written public comments.

"The revised regulations update the general nondiscrimination provisions implementing
the: ADA; with some exceptions, revisions to these general nondiscrimination provisions have
been in effect since March 2011, The revised regulations also adopt revised design requirernents
for new construction and afterations, known as the 2010 ADA Standards for Accessible Design.
The 2010 Standards update requirements Tor accessible fixed or built-in elements that were
originally covercd in the 1991 ADA Accessibility Guidelines (1991 Standards) and also establish
new (“supplemental”) requiréments. for a varicty of recreational facilities, including requirements
for accessible means of eniry and exit for swimming pools and spas. New construetion and
alterations started on or after March 13, 2012 are generally required to comply with the 2010
Standards. Tn addition, effective March 15, 2012 the 2010 Standards must be used while meeting
ongoing barrier removal obligations, which are discussed in more detail below.

Public uccommodations must uride

Title 11 of the ADA requires that public-accommodations (e:g., owners; operafors, lessors
and lessees of hotels; resorts, swim-clubs, and sites of events open to the puhlic) remove physical
barriers in each-existing building or facility fo the extent that it is readily achievable to do so
(i.e., vasily accomplishable and-able to be carried out without much difficulty orexpense).
Known as teadily achievable barrier remaval, this requivement has been in effect since January
26,1992, and public accommodasfons since that date have been required fo engage in barrier
removal in existing buildings and facilities on an ongoing basis. The regulation implementing
the ADA barsier removal obligation recognizes that it is not always readily achievable to remove
all architectural barriers in an existing building at the outsct, and, as discussed furiher below, sets
forth priorities for removal of barriers over time.

As diseussed above, the 2010 Standards add supplenental requirements {o the ongoing
barriet removal obligation, inefuding requirements for accessible means of entry and coxit for
poals, spas, and wading pools. These requirements are found at sections 242 and 1009 of the
2010 Standards. If a hotel or motel has more than one pool, it must remove barricrs; to the cxtent
that it is readily achievable, at-each pool. if is not readily achicvable to immediately provide an
accessible means of entry and exit at every pool, then the covered entity must remove barriers to
the extent that it is readily achievable to do so. It is important t note that the barsier removal
obligation is a continuing one, and it is expecied that a business will take sieps to improve
accessibility over time.

To determing whether it is readily achievablé to provide an accessible means of entry 1o
an existing pocl, public accommodations should consider the following factors:

e Thenature and cost of the action;
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o Overall resources of the sit&or sites involved, the number of persons employed af the
site, the effect on expenses and resources, legitimate safety requirements that are
necessary for safe operation, including erime prevention measures, or the impact
otherwise of the action upon the operation of the: site;

» The geographic separateness and relationship-of'the site(s) to any parent corporation
or-entity;

o The overdli resources of any parent coiporation o entity; if applicable: and
«  The type of operation or operations of any parent corporation or entity, if applicable.

The 2010 Standards apply to “fixed” or built-in clements. A “fixed” elemont is one thaf
is attached to a covered building or Tacility. Therefore, for an existing poo! with less than 300
linear feet of pool wall, for example, removing barriers will involve providing one accessible
means of entry, menning a built-in or “fixed”™ pool lift or a sloped entry that complics with the
2010 Standards to the extent that it is readily achievable to do-so (larger pools with 300-or more
linear feet of pool wall are required to have two accessible means of entry, with at least one
being a peol lift or sloped entry). I, in our example, an entity chooses to use a lift complying
with the 2010 Standards that is removable or otherwise designated as “pertable,” it- may do-so, so
long as while the [ift is provided at the pool; it is affixed in some manner (o the pool deck or
apron,

If installation-of a fixed lift or sloped ciitry is not readily achievable, then-a public
aceommodation may consider alternatives such as use of a portable pool lift that is 7ot affixed to
the pool facility but incorporates features that in-all other respects compiy with the 2010
Standards, or the public accommodation tay consider other readily achicvahle accessible means
ofentry, such as a transfer wall or pool stairs. However, the 2010 Standards’ erphasis on the
provision of a [iff or a sloped entry recognizes the fact that many peaple with niobility
disabilities rely more heavily en these means to independently enter-and exit a pool.

Wheh selecting equipment, the public accommodation should factor in the staff and
finanzial resources needed to keep the.pool equipment available and in working condition at
poolside. Once provided, a pool lift or other accessible means of entry must remain in place and
be operational during all times that the poot is open to guests. Accessible features are only
required to be available for use when the (acility is available to-the public. Thus, pool lifts or
other accessible-means of entry may be stored away from the pocl while the pool is closed. For
example, if a pool is closed during the winter months, the public accommodation is free to
remove the lift from the pool deck and store it

Deterimining what is readily achievable requires a faci-specifi

During our meeting, you asked us to provide definitive answets t© séveral broad
questions pertaining to readily achievable barrier removal. As we explained, while we
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understand your desire for definitive answérg, such questions cannot be answered in the abstraci.
The ADA clearly requires places of pubiic accommedation fo remove existing barriers that are
structural in nature to the extent that it is readily achievable to do so. However, the
Department’s regalation does not establish a “quantifiable connection” or other mathematical
formula to determine if barrier removal is “readily achievable.”

When the original title 11T regulation was being drafted; the Department considered — but
ultimately rejected — the idea of irying to establish a mathematical formula becavse it is virtually
impossible to devi specific ceiling on compliance costs that would adequately take into
account the vast diversity of enterprises covered by the ADA’s public accommodations
requirement, and the econotnic situation that any particular entity would find itself in at any.
moment. Therefore, the regulation requires that the determination as to whether the removal of a
specific barrier is rcadily achievable must be made on a case-by-case basis after a thorough
considaration of the factors established in the statute. The decision shouid be made by each
public accommodation in consuitation with its cwn legal advisors and others.

If the place of public accommodation is-a facility that is owned or operatid by.a parent
entity that conducts-operations at many different sites, the public accommodation must consider
the resources of both the tocal facility and the parent entity to determine if required barrier
removal is “readily achievable,” The administrative and fiscal relationship beiween the local
facility and the parent entity must also be considered in evaluating what resources arc available
for any particular act of barrier removal.

In steiking a balance between guarantesing access to individuals with disabilities and
tecognizing the legitimate concerns of businesses and other private entities, the ADA has.alw
allowed for “legitimate safety requirements” to be. taken info account in determining whether an
action is rcadily achievable. See 28 C.F.R, § 36.104 (definition of “readily achievable”). Az
explained in the preainble to the 1991 regulation, a public accommodation may-cousider
legitimate safety requirements in its assessment of whether barrier remaval is readily achievable,
“so long as the requivements are based on actual risks and are necessary for safe operation of the
public accommodation.” See i, pt. 36, App. C, p. 885 {2011). Speculation or unsubstantiated
generalizations about safety concerns or risks cannot form the basis of a legitimate safety
requirement.

With respect to safety concerns éxpressed during the meeting about pool lifts in
undttended pools, we note that the Access Board addressed this very issue in September 2002 in
conjunction with its promulgation-of ts final rule adopting its ADA/ABA Accessibility
Guidelines for Recreation Vaeilities. See 67 PR 86352 (September 3, 2002). These guidelines
were incorporated into the Access Board’s 2004 ADA/ABA Accessibility Guidelines which
were subsequently adopled by the Department as part of the 2010 Standards:

Coinmeni, A few commenters expressed safety coficerns where pool lifts are
provided in puois that are unattended.
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Response. Pool lifts have been commercially avaitable for over 20 years
the Board recognizes that inappropriate use of pool lifts may result in a
injury, the Board is not aware of any incidents of injury or aceidents involving
pool lifts. The Board is aiso not aware of any evidence that shows that pool lifts
are any less safe than other components of a pool facility, such as other means of
poot entry, when they are used inappropriately. Manufacturers are also
incorporating features which are intended to discourage inappropriaie use, such as
folit-up seats and covers,

Sec 67 FR at 56379, The Board's discussion is wholly consistent with the Depariment’s
regulatory approach which permits consideration of legitimate safety requirements to inform the
readily achievable analysis but insists tha such requirements be based on aetuaf risks and be
necessary for safe operation of the public accommodation.

In closing, we believe that itis important to reemphasize that determining whether
removal of a particular barrier is readily achievable requires a casc-by-case assessment that may
vary from business to business and sometimes from one year to the next for the same business:
If'a public accommadation determines that its facilities bave barriers that should be removed
pursuant to the ADA, but it is not readily achievable to undertake all of the modifications
immediately, the Department recommends, as it has for many years, that the public
accommodation develop an implementation plan designed to achieve compliance with the
ADA’s barrier removal requirements over time. Indeed, the March 15, 2012 effective date for
the 2010 Standards reflects an’1 8-month dglay in implementation of the revised requirements,
which delay was provided, in part; to allow businesses sufficient time to consider the new
requirements while-developing plans to meet their on-going barrier rentoval obligations. Sucha
plan, if appropriately designed and diligently executed, may woll serve as evidence of a-good
faith effort to comply with the ADA’s barrier removal requirements,

We hope that this informaticn is helpful. Please do not hesitate to-contact the Department
if we may be of assistance with this orany other matter.

Sincerely;,
<

Allison Nichol
Chief
Disability Rights Section

ce: Minh N. Vu, Isq.; Seyfarth Shaw LLP
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1201 N York Avenue, NW, #600 « washington, DC 20005-3931
E 4 L (202) 286-3120.« Fax (202) 2B9:315
Eiperican Hotel % eddiing Rasnckaiing
Crissranng 100 HOSPITALITY

CONPNUIN HOGACY

February 27, 2012

BY FAX AND FEDERAL EXPRESS

The Honorable Eric H. Holder, Jr.
Attorney General

U.8. Department of Justice.

950 Penrisylvania Avenue, NW
Washington, I).C: 20530-0001

The Honorable Thomas Perez
Assistant Attorney General
Civil Rights Division

1.8, Department of Justice
950 Pennsylvania Avenue, NW
Washington, D.C. 20530-0001

Re: New ADA Title [II Requirements for Accessible Poel atid Spa Entries

Dear Aftorney General Holder and Assistant Attorney General Perez:

The American Hotel & Lodging Association (AH&LA) is a membership organization
that represents the interests of hotel, motel, and other lodging facility owners and operators
throughout the United States, We are writing on a very urgent matter on behalf of our members.
On January 31, 2012, the U.S. Department of Justice’s (the “Department”) Civil Rights Division
(CRT) published a document entitlsd “ADA 2010 Revised Requirements: Accessible Pools
Means of Eniry and BExit” (the “Requiremsnts Document”) (Attachment A). This Requirements
Document - issued only six weeks before the March 15; 2012 compliance date (the
“Compliance Date™) -- purports to state the obligations of lodging facilities and other public
accommodations to provide accessible entries and exits at existing and new swimming pools as
set forth in the Final Rule issued by the Department under Title IIT of the Americans with
Disabilities Act (ADA) on September 15,2010, See 73 Fed, Reg. 56,236 (Sept. 15,2010) (the
“Final Rule). In fact, the Requirements Document sets forth arbitrary and capricious new
requirernents - beyond those contained in the Final Rule-- that violate the Administrative
Procedimes Act’s (APA) notice and comment procedures. These new requirements significantly
change the compliznce obligations of our members six weeks before the Compliance Date,
making compliance a virtual impossibility.

We urge you to exercise your discretion under 5 U.S.C: § 705 to stay the Compliance
Date, rescind the new requirements stated in the Requirements Document, and engage in the
required notice and comment rulemaking process to determine if these new requireraents should

odging Educational hatit o
Odando, FL 2
7648 » wwwiahl

7)
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The Honorable Bric H. Holder, Jr.
The Honorable Thomas Perez
February 27, 2012

Page 2

be adapted. These new requirements essentially double the cost of compliance of tens of
thousands of businesses in America for no apparent benefit. In the present economic
environment, it is especially important for federal agencies to consider less burdensome
regulatory alternatives that will achieve the same or comparable results. | A year ago, President
Obama issued an Executive Order calling for a government-wide review of regulations to
“reduce costs” and “climinate unnecessary burdens.” Staying the Compliance Date for existing
swimming pools and spas in order to comply with the notice and comment process required
under the APA would be consisient with this mandate.

We would appreciate a response to this feiter by March 9, 2012,

The 2010 Standards Requirements for Swinming Pools and Spas, Under thie Final
Rule, public accommiodations are required to provide one accessible means of entry at small
switaming pools, whicl must either be a sloped entry or a pool lift. Larger pools must have rwo
means of accessible entry, and one of those means must be a pool lift or sloped entry. The Final
Rule also requires that at least one accessible means of entry must be provided for spas (i.e., hot
tubs). The acceptable entry options for spas are a pool lift;, transfer wall, or transfer system,
Thase requirements and the specifications for each of the types of accessible entries are
contained in Sections 242 and 1009 of the 2010 Standards for Accessible Design (“2010
Standards”) which were adopted by the Final Rule.

The Department decided in the Final Rule that existing swimming pools and spas would
not be exempt from complying with the 2010 Standards. Instead, they must comply with the
2010 Standards by the Compliance Date unless 2 business can show that it is not “readily
achievable™ to comply. It is virally impossible for a business to interpret this vague and
ambiguous standard because it involves the application of many factors, including cost,
fasihility, and a business® resouices, all of which must be considered on a case-by-case basis.

In a February 21, 2012 letter to the AH&LA following up on a February 8, 2012 in person
meeting, the CRT stated that “the determination of as to whether the removal of a specific batrier
is readilv achievable must be made on a case-by-case basis after a thorough consideration of the
factors established in the statute. The decision should be made by eachpublic accommodation in
consultation with its own legal advisors and others.” February 21, 2012 Letter from A, Nichols
to K. Maher of the American Hotel & Lodging Assn. (Attachment B); see also Requirements
Document at 3. The Department i¢ essentially saying that businesses, large and small, must hire
lawyers and consultants at substantial expense o help them apply this multi-factor, case-by-case
test or risk the threat of an enforcement Jawsuit by the Department or a private plaintiff.,! The
reality is that even experienced ADA lawyers and consultants cannot give a definitive opinion on
this issue, rendering the defense useless for most businesses,

Lodging Industry Compliance Efforts. After the Department issued the Final Rule on
September 15, 2010, our members diligently moved forward with assessing existing conditions

' Additionally, the Departinent has failed to recognize the disparate impact the new

tequirements have on smaller hotels and lodging facilities, which malke up the majority of out
members, and which do not have the financial or personne! resources required for
implementation of the new requirements, let alone legal and other opinions.

14217114v.2
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at their existing swimming pools and spas.and investigating compliance options. According to
the Department’s Final Regulatory Impact Analysis for the Final Rule (the “RIA”), there are
more than 35,000 existing swimming pools at hotels and motels and at least 15,000 existing
spas.” Based on the requirements stated in the 2010 Standards, most of our members planned o
purchase portable poo! lifts that meet the requirements of Section 1009 of the 2010 Standards.
These portable pool lifts can be wheeled into position and locked in place duting use. Our
members assumed that the 1ift could be brought out upen request so as to minimize the risk of
lifi-related injuries; both to the individuals requesting use of the lift as well as to other guests,
including children who use hotel pools.. Bringing out the Iift upon request would reduce the
likelihood of lift-related injuries and minimize the opportunity for misuse by children and other
persons who are not infended users. Our members also believed thiat if there is a pocl and a spa
in the same location that they could be served by the same portable lift. As discussed below,
these were reasonable interpretations of the requitements of the 2010 Standards as well as the
past practice at swimming pools that provided pool lifts: Pool lift manufacturers also had the
same interpretation and vigorously urged cur members to purchase portable pool lifts, claiming
that they were compliant with the 2010 Standards.

The January 31, 2012 Requirements Document. Much to our members” surprise and
dismay, on January 31, 2012, the Department issued the Requirements Docurnent which states:

. Pool lifts must be *“fixed” and cannot be “portable.” At existing swimming pools,
portable lifts can only be used if the installation of a fixed Jift is not readily achievable
(the “Fixed Lift Requirement™). In the February 8, 2012 meeting with AH&LA
representatives, CRT representatives stated that a “fixed” Iift is one that is attackied to the
pool deck so that if the deck were turned upside dawn, it would not fall off the deck. The
CRT later confirmed this in the February 21 Letter.

Pool lifts must be.at poolside and ready. {or use at all times when the pool is open‘to

guests (the “Poolside Requiremeni”). The Requirements Document considers this

requirement to be a part of a facility’s obligation to maintain its accessible features,

3. A pool lift may not be shared between two pools in the same location in state and local
facilities covered by Title IT of the ADA. At the February 8 meeting, CRT
representatives statext that this rule would also apply to swimming pools-and spas located
in public accommodations suchas lodging facilities (the “No Sharing Requirement”),

e

As we explain below, these new requirements are highly problematic for three reasons:

e Thenew requitements go far beyond the Final Rule to impose new obligations that
are nat the product of a lawful and well-reasoned agency decision-making process.
The Department has not provided interesied parties with the opportunity to comment
on these new requirements as required by 5 U.S.C. § 553, nor has it ever explained

: The RIA states that there are 15,111 hotels and 21,017 motels in the United states. See
RIA at 187. The RIA assumed that each hotel would have af least one swimming pool and spa.
Id, at 208,212, The RIA further asswned that each motel would have a swimming pool. Jd. at

212
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the rationale for adopting these rules. The Department’s failure fo follow the required
rulemsaking process will not cnily impose unnecessary costs on businesses for no
apparent benefit but may also pose an unjustified danger to guests of lodging facilities
— dangers that the Department should have carefully. studied but did not,

s The Department has not provided a reasoned explanation of why it has adopted these
new requirements which appear facially irrational and unreasonable and are
coniradicted by data available and known to the Department. Thus, the requirements
are arbitrary and capricious,

s Because the Department did not announce these new tequirsments until January 31,
2012, it is not reasonable or feasible for AH&LA s members, other public
accommaodations, or state and local governments to comply by the Compliance Date.
The manufacturing capacity of compliant pool Jift makers and the additional work
and permitting that will be required to install fixed lifts make it literally impossible
for lodging owners and operators to outfit by the Compliance Date their more than
35,000 existing swimmiing pools and 15,000 spas. In fact, the 18-month transition
period originally provided by the Depattment for compliance before it changed the
requirements would not have been enough time for compiiance, Again, the
rulemaking record does not indicate.any effort by the Department to determine how
many types of compliani poo! lifts arc commercially available, how quickly they can
be manufactured, or how many pool lift instaliers are available to install these fixed
lifis.

The Department Failed to Go Throvgh Proper Notice and Comment Proceduares

Required by 5 U.S.C. § 704 Before lssuing the New Reauirements. The D.C. Circuit has held

that *an agency may not escape the notice and comment requirements by labeling a major

substantive legal addition to a rule’'a mere legal interprefation.. [A court] must still look to
whether an interpretation itself catries the force and effect of law, or rather whether it spells outa
duty fairly encompassed within the regulation that the interpretation purporis to construe.”

Appulachion Power Co, v. EPA, 208 F.3d 1015, 1022-24 (D.C. Cir. 2000) (invalidatirig EPA

guidance that changed and expanded the monitoring obligations of regulated entities without

following notice and comment procedures); see also Naiural Res. Def. Councif v. EPA, 643 F.3d

311 (D.C, Cir. 2011) (invalidating a guidance issued by EPA interpreting a section of the Clean

Air Act because the agency did not go through the notice and comment process).

Simply. put, the Fixed Lift, Poolside, and No Sharing Requirements cannot be found
anywhere in the Final Rule. The three seciions of the Final Ruls that address swimming poal
entries are 28 C.F.R. § 36.304(d)(2)(iii)(J) and Sections 242 and 1009 of the 2010 Standards.
These provisions purport to set forth all of the requirements for swimming pool and spa entries.
Nota single one of these requircments says that a pool lift imust be “fixed” or attached to the
pool, that it must be poolside at all times during pool houts, of that it cannot be shared between
two pools-or a pool and a spa at the same location.

When AH&LA asked CRT representatives:at their February 8, 2012 metting where the
“fixed” lift requirement appears ini the Final Rule, CRT stated that all elements in the 2010
Standards are supposed o be “fixed.” However, that statement is not factually accurate, The

1421711442
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2010 Standards set requirements for washers and dryers (Section 611), tanges (Section

804.6.4), and vending machines {Section 228). These elements are rarely if ever “fixed™ or
attached to.a building. In fact, when the Depariment wanted ¢ make equipment or appliances
fixed in the 2010 Standards, it said so explicitly. For example, Section 702.1 states: “Fire alarm
systens shall have permanenily instalied audible and visible alarms.” Section 704.4 states:
“TTYs requires at a public pay telephone shall be permanently affixed within, or adjacent to, the
telephone enclosure.” Section 232.2.2 requires “permanently installed” telephenes in holding
and housing cells for inmates. Fixed seating is discussed in Section 35.151{(g)(3), 36:406(£)(3),
206.2.4, Exception 2, 221.2, 221.5. Fixed guideway stations are specifically noted as a
requirement in Section 218.2, Fixed shower heads are discussed at Section 607.6 and 608.6 -
differentiating “fixed” from hand-held or “movable™ but noting that they must deliver
“gubstantially equivalent” water pressure. Back support for benches that must be “affixed to the
wall.? Theve is no such stated similor “fixed". requirement for pool lifis. Tn short, the
Depariment cannot claim that the Final Rule included a requirement that pool 1ifis be fixed based
on the incorrect assertion that all items covered under the 201C Standards are fixed ~they are not.
When lixed was intended, it was noted as such.

There is no question that the Department interids to treat the new tequirements as bifding
legal requirements. The Requirements Document itself is calied: “ADA 2010 Revised
Requiremnents; Accessible Pools Means of Entry and Exit. Thus, the title of the document
anncunces that it is stating “Requirements,” not just policy statements. With respect to the
Poolside Requirement; the Requirements Document siates:

Accessible pool features must be maintained in operable, working condition so that
persons with disabilities have access to the pool whenever the pocl is open to others. For
example, a poriable pool lift may be stored when the pool is closed but it must be at
poclside and fully operatioriat during all open poel hours.

Requirements Document at 5 (emphass added).
The language sefting forth the Fixed Lift Requirement is only slightly more flexible:
For an existing pocl, removing barriers may involve installation of a fixed pool lift with
independent operation by the user or other accessible means of entry that complies with
the 2010 Standards to the extent that it is readily achievable to do so. If installation of'a
fixed lift is not readily achievable, the public accommodation may then consider
alternatives such as use of & portable poo lifi that complies with the 2010 Standards, It is
important to note that the barrier removal obligation is a continuing one, and it is
expected thit a business will take steps to Improve accessibility over time.

Id at3’

: The use of the term “may” does not rake the statement any less binding. It Was likety
used because a facility can choose to remove the bartier by installing a sloped entry instead of a
Jift (assuming the pool is large enough for this option). Thus, the term “may” reflects the
14217114v.2
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With respect to the No Sharing Requirement, the Requiremeiits Document states:
“Sharing accessible equipmerit between pools is net permitted, unless it would result in undoe
burdens to provide equipment at each one.” /d-at 3. While this pronouncement concerned pools
atstate and local government facilities, CRT representatives made clear in their Tebruary 21
Letter that this principle also applies to public accommodations facilities. The letterstates: “Ifa
hotel or mote! has more than one pool, it must remove barriers, to the extent that it is readily
achicvable, at each pool,” February 21 Letter at 2.

In sum, the Fixed Lift, Poolside, and No Sharing Requiremients are binding new rufes that
the Department issued without affording the public an opportunity to-comment on their impact.
The Department’s failure to follow the proper procedures is alone sufficient to warrant & stay of
the requirements while the Department engages in the required process. However, even if the
Department believes that these requitements are not new and binding, they must still be set aside
as arbitrary and capricious because the Departruent failed to explain the basis for its decision-
making and ignored relevant facts in the record concerning public safety that should have been
studied,

The New Requirements Are Achitrary and Capricious. The SBupreme Cousi has
explained that, in issuing binding rules, an “agency must examine the relevant data and articulate
a satisfactory explanation for action including a rational connection between the facts found and
the choice made,” Motor Vehicle Mfs. Ass'n v State Farm Mut. Awto. Ins. Co., 46311.5.29,43
(1983). The agency’s decision must be “based on a consideration of the relevant factors™ and
cannot be “& clear error of judgment.” fd In addition, “an agency rule would be arbitrary and
capricious if an agency has . . . entirely failed to consider an importani aspect of the problem,
offeted an explanation for its decision that runs counter to the evidence before the ageney, of is
so implausible that it could not be ascribed to a difference in view or the product of agency
expertise. . .. Jd The Supreme Court has also stated that a court reviewing an agency action
“m‘ay not supply a reasoned basis for the agency’s action that the agenoy itself has not given.”
Id’

The ruletnaking record for the Final Rule does not contain any discussion about why pool
lifts must be fixed, why they must always be poolside during pool hours, or why they cannot be
shared between two poels or a pool and 2 spa in the same location. The absence of an
explanation from the Department as to why it adopted these new requirements is especially

availability of other entry options-such 2s a sloped entry, not any uncertainty on the part of DOJ
that having a fixed lift is a requirement.

4 See also Sierra Club v. EPA, 167 F.3d 658, 663 (D.C. Cir. 1999) (remnanding agency rule
for explanation of the basis for its rule under arbitrary and capricious standard ot'review), 'l
Ladies’ Garment Workers Uriion v. Donovan, 722 F.2d 795, 822-23 (D.C. Cir: 1983)
(invalidating rescission of rules regulating homework of knitted outerwear workers because
agenoy failed to adequately explain the basis of its decision and did not consider the relevant
factors); Fox Tel. Stations v. FCC, 280 F.3d 1027, 1043 (D.C. Ciz. 2002) (invalidating rule
because the agency ¢ould not produce a “valid reason” 0 support it).

14217114v:2
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problematic in this rulemaking where the only substanitive study on the use of pool lifts in the
rulemaking record contradiets thie Department’s new requirements.. The arbitraritiess of the
Department’s positions with regard to pool accessibility is best demonstrated by the
Department’s opinion that if there are two identical pools at a holel (e.g., both cutside, both the
same configuration, both the same, exact qualities) both must have fixed pool fifts. There isno
logic orrational basis for such a position.

In 1995, the United States Access Board (the *Board”) commissioiied the National
Center on Accessibility to conduct a study of accessible methods for entering and exiting pools
and to miks *‘conﬂmendalmn, 1o the Board as to the requirements that it should adopt as
guidelines under the ADA.} See National Cerniter on Accessibility, Swimming Pool Accessibility
(Scptcmber 1998) (the “NCA Pool Study”) (Attachment C). The NCA Pool Study found that
81% of the aquatic professionals surveyed used portable or removable poot fifts at their Tacilities
and that 73% of them only brought lifts out upon request. 7. at 51. Despite its consideration of
portable lifts, the NCA Pool Study made no distinetion between portable and fixed lifts in terms
of benefits to the user and produced no recommendations calling for a “fixed” lift or a
requirement that the lift be lefl out at all times the pool is open. Id. at 84- 86 To the conirary;
the NCA Pool Study defined the term “pool lift ".as including lifis that are "portable. i

The NCA Pool Study also provided data to support the conclusion that leaving the pool
ift out is no required fo ensure equal access. Based on interviews with individuals with
disabilities who had to request poo! lifts, the NCA. found that the average wait was only 6.1
minutes. Jd. at 40, Consider, please, the logical approach of a hotel providing access by
ensuring that the public knew that 8 lifi could be and would be placed at 2 water feature upon
request —eliminating the risks and potential labilities associated with leaving the 1ift poclside at
shallow water at all times.

: Title 111 of the ADA empowers the U.5. Access Board with the authority to develop non-

binding accessibility guidelines for the new construction aud alterations of public
accommodations and commercial facilities. See 42 U.8.C. § 12134. Only the Department has
the authority to issue binding regulations under Title III of the ADA. 'The ADA requires the
Depariment to adopt accessibility standards that are “consistent with™ the guidelines issued by
the Board. Jd.

é

Pool lifts are mechanical devices that move a person into or out of the water. Some lifis
are permanently installed [and] others are portable, placed in a-deck mounting oz rolled
into place when needed. When provided, pool lifts should meet the following
speeifications: ...

7d, at 84 (craphasis added). The NCA \wetit on to specify ¢leven specific requirernents for pool
1ifis. Nome of these eloven requirements includes a requirement that the peol lift be “fixed” or
permanent, In addition, none of the eleven reqmremeﬁts includes the riced to leave the pool lift
out at poolside, ready for use, at all times when the pool is open. In short, the NCA did niot view
this as a necessary requirement even though it was well aware that 73% of aquatic centers did
not leave their lifts ont at poolside. Jd, at 84-86,

14217114v.2
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The NCA Pool Stady further reporied that three people with disabilities who were
interviewed had been injured while using a poel fift; and 17% of respondents could not use pool
lifis by themselves due to their physical limitations. #d. at 41. “These data should have at least
caused the Department to consider whether requiring a pool lift to be available at all times at
unattended pools (the vast majority of swimming pools at lodging facilities are unattended)
would pose an undue risk to individuals with disabilities whe may encounter problems while
using a pool lift. This situation could be quite dangerous if the person is alone at the pool. The
Department should have at least considered whether an alterate approach of having pool lifis
brought out by a lodging employee who could then provide assistance and/or instruction on how
to use the lift. would eliminate or minimize this risk;

The NCA Pool Study also reported that a number of aquatic professionals cited a
“number of disadvantages associated with lifts,” These disadvantages included: (1) program
interference; (2) safety concerns thaf ranged from people exceeding the weight limitations (one
respondent stated that the 1ift shaft Had bent when used by a person}; and (3) the lift being a
hazard in the lowered position when no one is using the Iift. 7. at 51. These findings go directly
fo public safety, The Department should have considered and weighed them against the benefits
of having the lift poolside at alf times during peol hours. There is no evidence in the record that
the Department ever reviewed or considered this study.

Another point relating to pool lift safety must be mentioned: By requiring that pool lifis
be out at poolside at 21l times when the poal is open, the Department has failed to-consider the
risk that children may use the pool lift seat as a diving platform into the shallow end of the pool
where the [ift must be positioned. According to one study published in the American Journal of
Pediatrics in 2008, 111,341 children were injured in diving-related accidents at swimming pools
from 1990 to 2006, In light of this well-ocumented danger, the Department had a responsibility
to study -~ not to dismiss out of hand -~ the question of whether leaving a pool lift out all of the
time when a pool is opeh, and in most cases without the presence of a lifeguard, would
encourage dangerous diving activities or otherwise pese a safety hazard to the public.

In its February 21, 2012 Letter, the CRT dismissed AH&LA members’ concerns about
safety as being “speculation or unsubstantiated generalizations” - completely ignoring the NCA©
Pool Study findings commissioned by the Board.” The CRT?s position ignores the obvicus
explanation for why there is no data on this issue at this time: As shown by the NCA Pocl Study,
the vast majority of pools have used portable lifts that have been brought out upon request,
Thus, there is no safety dzta concerning the use or misuse of unattended pool lifts,

The Department’s position that the pool lifts inust poolside be ready for use at all times
when the pool is open also contradicts the Access Board's understanding of its own rule about
the availability of pool lifts. As the Department reports in its February 21, 2012 Letter, the

! The Board also ignored the safety-related portions of the NCA Pool Lift Study that it had
commissioned. This is apparent from the Board’s comments in the 2002 Final Rule-- relied
upon by the CRT to support its view that there are no. safety issues - that it was “not aware of
any incidents of injury or accidents involving pool lifts.” Februaty 21 Letter at 5.

14217114v.2
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Board actually stated in its Final Rule that the “[mJanufactufers are also incorporating features
which are intended to discourage inappropriate use, such as . .. covers.” This statement shows
that the Board contemplated that covers could be placed over the lifts during pool hours of
operation; 1f covers can be used, then the pool lift is not immediately available for use because
someone has to remove the cover. If that is the case, then why would it not be just as reasonable
to have a hotel employee bring out a portable lift in the same amount of time it would take for
that employee to come and remove the cover from the 1ift?  What iz clear is that the Departmerit;
in issuing these atbittary and capricious requirements, had neither examiried the record,
meaningfully considered the issues, or explained its decision.

“The No Sharing Rule is arbitrary and capricious because the Depariment has failed {o
explain'why it adopted this requirement. The unreasonableness of this rule is especially obvious
in the context of existing spa facilities where the installation of a fixed lift wiil dominate and take
up a substantial portion of the deck space around a typical hot tub, making the use of the hot tub
less accessible for guests without disabilities. Again, the Department has not explained why a
1ift that is promptly brought out upon request would ot ensure-equal access while balancing the
tegitimate interests of other users.

The March 15, 2012 Compliance Date Is Unreasonable and Arbitrary. As stated
abave, the Department changed the rules for peol lifts on January 31, 2012. The Department
went from a rule that would have allowed the purchase of a partable lift to a rule that requires
our members to hire qualified pool contractors to-demolish parts of their poo! decks, electrically
bond the fixed pool lift to the equipment grounding conductor embedded beneath the existing
pool deck, and reconstruct the pool deck.® See Attachment I (excerpts from the National
Electrical Code). This work requires permits and inspections because of the electrical and
structural work involved. Our members had not planned on doing this work.

Tn-addition, based on their discussions with ranufacturers of compliant fixed pool lifts
and installers, our members believe that there are niot enough fixed pool lifts to retrofit 50,000
swimming pools and spas in 18 months, let alone in the six weeks between the issuance of the
Requirements Document and the Compliance Date. 'I'wo major pool lift distributors have told
our members that the three manufacturers of fixed lifts (S.R. Smith, Aqua Creek, and Global
Lifts) cannot start delivering any fixed poal lifts before 5-10 weeks out.. One manufacturer
informed a member that it can only produce 50 lifis per week after a substantial lead time.
Assuming there are four qualified manufacturers of compliant fixed lifls that can cach make 50
lifts per week, it would take 4.8 years to retrofit 50,000 existing pools and spas.

Tt does not appear that the Department ever considered afiy of these issues in setting and
retaining the Corpliance Date,

*EF

When AH&LA pointed out fo CRT representatives all of the steps needed to'install a
“fixed” lift, CRY representatives stated that they had never heard of the electrical bonding
requirements for swimming pools and spas set forth in the National Electrical Code. See
http://ecmweb.convnec/iop2008neccxs_021909/ for an explanation of the requirements,

142171343.2
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rulss must be the product of a thorough and reasonable rulemaking process that considers and
weighs obvious and important issues such as public safety, cost, and accessibility. The Fixed
Lift; Poolside, and No Sharing Requirements did not go through this required process. These
new requiraments are based on unexplained and unsupported assumptions that fixed lifts are

somehow bettet than portable lits, unattended Lifts at poolside do not present an increased risk of
injury, and that operators of pools and spas are not capable of providing lifis in a prompt manner

when needed, We urge the Departiment to stay the Compliance Date for swirming pools and
spas until it has conducted the rulemaking process required by the APA.

Thank you for your consideration. We look forward to your response.

14217104v.2

Siucerely,

%&7 // 70(/‘—”

Kevin Maher

Senior Vice President for Governinental Affairs

Allison Nichoels, Esq.
Chief, D » Rights Section
Civil Rights Division

inez Moore Tenenbaum
Chairman, Consumer Products Safety Commission

Robert Adler
Commissionar, Constimer Product Safety Commission

Nancy Nord
Commissioner, Consumer Product Safety Commission

Anne Northrup
Comrnissioner, Constimer Product Safety Commission
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U.S, Bepartiment of Justice

Civil Rights Divigion

Office of ibe Assistunt Altomey. Genaral Waskington, D.C. 20530
> 5

MAR 0.0 7012

Via First Class Mail and Facsitiile
March 9, 2012

Mr. Kevin L: Mahet

Senior Viee Prestdent for Governmental Affairs
American Heiel and Lodging Association

1201 Wew York Avenue, NW, Suite 600
Washington, DT 20005

Dear Mr, Maher:

This 1etfer is jn response fo vout letter on behalf of the Americas Hotel & Lodging
Association (AH&LA), dated February 27, 2012, to Atiorvey General Eric Holder and myself
regarding the requirements of the Americans with Disabilities Act (ADA) 1o temove
architectral bartiers i exisiing swimmning pools and spas. We appreciate hearing your views,
as well as your affirmation of AH&LA members’ commitment to ensuring thai individuals with
disabilities have equal pecess to hotel and resort swimming pools and spas.

Your letier raised a mimber of issués regarding the ADA regulation that was published 18
months ago, including the 2010 ADA. Siandards for Accessible Design (2010 Standards) that go
into sffect on Marek 15, 2012.. Many of your.concerns were previously addressed in a February
8 meating between the Department and representatives of AH&ZLA, as well as in a letter sent to
you on February 21, 2012 by Allison Nichel, Section Chiaf of the Disability Rights Seetion,
memiorializing that mesting.

Your curent letter solays AH&LA's view that the Department’s January 31,2012
Technical Assistance docwnent, entitled “ADA 2010 Revised Requirements: Accessible Poolse
Means of Entry and Exit,” contains new requiremants that were not addressed in the. 2040
revisions to the title 1T ADA repulation and that these “new requirements” significantly change:
the compliance obligations of AH&LA's members. Specifically, you contend that, contrary o
the description of the requirements in the Technical Assistance document, the 2010 regulation
did not require swimming pool 1iffs to be fixed or built-in, and, rather, permitted portable pool
Lifis; that the 2010 regulalion permitted such portable pocl Hifts to be shared among roultiple
pools; and that the 2010 regulation pezmitted public accommodations to stoze their portahle 1ifts
and meke them available onty upon request. Bazed on this view, you requestec that the
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Drepartment tescind the Téchnical Assistance docuinert, stay the March 15; 2012 eifective date
for the 2010 regulation as applied to pools, and engags in new rulemaking on this issue, In
adiiition, you asserted that the Deparment failed to adequately explain the basis for the title TN
requiremenis as they relate to:pood 1ifts or to consider the evidance in the rulemaking record on
this issue.

Tn the Technical Assistaiice docugent the Departitient réitorated its longstanding
position, explicitly codified in the revised regulation, that the ADA Standards far new
construction and alwerations apply to fixed or built-in elements, including, as of the March 15
effeotive date, aceessible menns of entry into swimming pools; such as pool lifts. For existing
facilities, including hotels with swimming pools, removal of architectural barriers need only be
done if It is readily achievable,i.e., sasily accomplished without significant difficulty or expense.
Thus, althaugh the ADA Standards provide the benchmark for barrier removal at existing
facilities, portable lifts can be nsed at existing pools if affixing the portable lift ox lnstalling &
fixed ift is not readily achievable. Should it become readily achievable to affix 2 portable Bt 1o
the pool deck at a future timo, we would expect that the entity would take steps to do that as part
of its ongoing barrier removal obligation. In fesponse fo your specifie questions, we also
affirmed that squal opportunity and independent access for people with disabilitiss require that
fhe lift must bs at pooiside and operational atall times the pool is open. Finally, we-confizmed
that legitimate sufety requirsments are, and always have been, appropriate considerations in
determining whether barrier removel is readily achievable, As noted in ohr letter of Pebraary 21,
2012, however, the U.8. Access Board, in adopting the Guidelines on which the Depariment’s
2010 Standards are based, did not find evidenoe of safety risks from fixed pool lifts. I hope this
information was helpful to AH&LA members, AH&LA members niay obtain additional
technical assistance from the Department’s ADA Informetion Line at (800) 514-0301 (voice), -
(800) 514-0383 (TTY}. ADA specialists are avaiiable Monday through Priday from 9:30 AM
unfil 5:30 PM (eastern time) except on Thursday when the hours are 12:30 PM until 5:30 PM.

The reviced ADA regulation is the result of a six year process to update the Dopartment’s
ADA regalations, including the ADA Standards for Accessible Design. As part of this process,
the Department sought extensive public comment, resulting in the receipt of over 4000 public
comments, and held o public hearing. The Department carefully considered the evidence in this
rolemaking record (including the commenits provided by AH&LA) and made a reasoned decision
1o adopt the 11.S. Access Board’s revised technical and scoping requirements for access to poals,
a decision that took into account the concerns and comments provided by the full range of
comnenters who said they would be affected by the proposed rale. In addition, we are confident
that the Department’s revisad regulation, which is prounded in longstanding and well-established
ADA. batrier removal principles; provides public accormodations, including hotels and motels,
with the iformation they need to meet their ADA obligations. ‘[he regulation provides such
entities flexibility to evaluate whether and how to remove architectural barriers 1o a60ess, and to
take only those acticus that axe “readily achievable.,” Public accommodsations, including hotels
and motels, have heervapplying that standard for nemly 20 years.

This regulatory balance is reflected in the Department’s Technical Assistance dooument
on acecssible pool entry and exit, which, contrary 1o yout charscierization, imposes no new
resyuirements on covered entties, Rather, the docurment explaing and rejtexates the duties of

2
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public accommodations with respest 1 swithming pools and Spas.as set forth in the reguiation.
Therefore, the Department does not intend to ‘withdraw the Technical Assistance docuimem ot
delay the effective dale for the 2010 regulation beyond March 15, 2012. ‘

Thank you for contacting the Department on this matter, Please do not hesitate to coutact
the Department if we may be of assistance with this of any other mater.

Sincerely,

Thomas E. Percz
Assistant Attorney General
Civil Rights Diviston
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PROFESSIONAL OPINION AND
ANALYSIS
2010 ADA REQUIREMENTS: ACCESSIBLE POOLS &
SPAS MEANS OF ENTRY AND EXTI

Frepared for:

American Hotel & L.ddgil\g Association
1201 New York Avenue; N.W.

Buite 600

Washington D.C. 20005

Submitted by:
Michael Qostmarr
Qostman Aqjuatic Safety Consuliing, Tnet

04702/ 2012
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SUBJECT MATTER

tice’s position that, when used (o provide an accessible means of entry isto swimming pools and ¢pas, poul lifts

following composition reflects.my professional analysis and opinions regarding the Department of Jus-

mast be “fixed” and positioned next to the pool or spe whenever the fac
an Hotal and Lodging Association (AHKLA) o

analyze wherher dditional study is warranted to determine the patential impact of these pool lift require

ies arc open to the piblic, T have

prepared this teport in response to arequest by the Ameri

ments on pool user safery

BACKGROUND

1 am an sguatic safety expert with over 19 years expericnee in evaluating aquatic

domestically as well as.internationally. Throughout this time, 1 have actively evaluated lifeguarding, nion

lif

of care anil applicable codes. Tn addition, from 19982004 Twas the in-house aquatic safety consultant to Walt
ot

suarding and water park attracti compliance with standard

as well as the overall facility o insure prop

Disney World in Orlando, Florida, My responsibititics inchuded the aguatic safety consulting of all the r

swimming pools, both guarded and non-guarded, water parks, Disney Cruise Line and the Disney Vacation

Clyb properties,

Additionally; I have physically personally investigaced over 650 drowning and neardiawning events, Through

this forensic process one of the gosls is to establish the contriburing factors which lead to the submersion

avent as well as to ereating a risk matagement stracegy to mitigate the associared risks. Aloog with

submersion events 1 also investigate spinal cord injury accidents,

T have visited thewsands of swinuning poolsin my work as an aquiatic safery expert, a5's lifepuard, as o

competitive switimer, and as a pasent of three children, During these visics, among many other things, Thave

learned and observed cortain behavioral traits of pool users, especially children and adolescents:

My CV'is actached to provide additional backgroand qualifications and experience.

HISTORY

red revised final regulations implementing the Americans with Disability Act

) and tidde 111 (publie accommodations.and commeicial

| government scrvi

facilitics) on September 15, 2010,

The 2010 Srandards establish twi categories of pools: Targe pools with 300 or moure linear feetof pool walland

smaller pools with less than 300 linear feet of wall. Large pools must have two dccessible means of entry; with

at teast one Heing a pool ift or sioped entry; smaller posls ave only reguired o have one accessible means ¢f

entry, provided that it is either a pool lift or a sloped entry.

2o10. ADDA Requirements 3
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Under the 2016 Standards, every spa must also have an sccessible means of eutry (therg are special rules for

clusters of spas). Oneof the accessible sutry options for-a spa is a pool lift.

Title IIX Readily Achicvable Barrier Removal

Title 111 of the ADA reguires thee places of public sccommodation (eig: hotels, resorts, swim clubs, and sites

of evenss open o the public) remove physical barriers in existing pocls to thie extent that it is readily

achizvable to do so.

For an cxisting pool; removing barriers may tnvolve installztivon-of a fived pool lift with independent operation
by the user or deher accessible means of eatry that complies with the zozo standards.

he DOJ extended the deadling to May 23,

Compliance dates were originally set dt March 15, zo12; howev

2012,

PROFESSTONAL ANALYSIS AND
OPINTONS

Fixed Pool Lift Specifications

artons as promulgated insectiva 100y of the 2010 Standards; the DOPs

Pursusnt tomy review of the 5p

poot lift puidance datod January 31, 2012, snd my review of the various pool life models by SR Smith, AguaCreek,
and Spectrur, it s my understanding that an ADA-compliant pool life would have the following ateributes;

i All paol lifes require a seat which must bie positioned 16-19” above the deck.

% Thie centcrline position of the seat m’usr be within 16" from fhe edge of the pool.
3 The-seat muit be 16” wide: minimum:

4 Pool life must be located whers the water level does not exceed 48"

& The pool lift st be capablé of unassisted operation from both the deck anid thie water levels,

& “Uhie life must be designed so that the seat will submgrge toa waterdepth of 187 minimum below the
stationary water level,

Fixed Lift Requirement ;
The DOPs requirement that a pool life must be “fred” 2nd positioned next'te. the poolor $pa wheaever the

facility s opes at all Tidde IT1 swimeming peols/spas isvine that [ feel was reached without proper considerasion

of all safety concerns, Tt is my position that this requirement raises serious safety concerns warranting addi-

tional stuily.

aoto ADA Requirements 4
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Non-lifeguarded swimming Facilities

RisK OF CATASTROPHIC INJURIHS-JUMPING OR DIVING
poal deck. They further require that the

The: 2010 Stardards require that the lift seat be 16”19 above the

sion that the Lt

Jift be installed in shallow water (maximum water depih of 48711 1 is my piofessional opi
s will climb onle; junip anid possibly dive from, into the

s the

bécomes a device whichehildren.and other

ies, Inlegat

shallow water. This situation would ereate:a large fisk exposure for catastrophic in
1ift coild becoms “Ain atiractive nuisence” which croates a higher legal standard of care by, the swner/

aperatof:

dtatedt; T have observed andstudied the bshavier of both children and aduli in switeming bool

As previously

seltings for over 19 yours as a lifeguard, aquatic safety expest. and father of three children. ‘T'he majority of

the accidents T investigated and continue to.investigate involve children. Children are naturally curious and

ciate the risk involved with dangerous behaviors,

they lack the. experience to app

RisK OF ENTRAPMENT
2010 Stacdards require that the pool fift seat he capableof being brought down to-21 léast 187

below the static waterline.

When thie seat is in the “‘down” position, which is réquired to be aminimum of 18" helow the sranic
watertine, created here is an inherentrisk of entrapment wher swimmers attempt to switn under-or
arotnid the device. Although tris sppliesto brch guarded and non-guarded swimming facilities

it is parcienlarly concerning where there is no active seaff member surveilling the swimming poel

leoking for signs of distress.
BQUIPMENT FAILURE
A fixed it fhat is next to the pool or apa
individuals with disabilities using the fixed lit at times whon no one is present or aware of their
there will be no ong to.provide assistanoe il

dy {67 vse s ail times whisn the Taclinies ave opuy will result in
f the

his situation will place the user Liv greater peril beoas

Hit T
there is  Hift failure of if the user is unabiv to operate the Uft.

NTal Con-

LiFTs ARE NOT MANUFACTURETD TO ENDURE THIE ENVIRGNN
DITIONS

Many of the {fts on & masket ate not speciiically nanufactued to endure vl from the efivi-

frinal ds

ronment;, both outdoor and indoor, &dditionally; there arc specifications in the many of the manufacteres
L2 Cwner/

owner manuls 10 “Rinse seat and seatbeltelabifity vest wilh Itesh water between cach

operators-cannot implement these procedures if they are unaware when the Jift is inuse

s1oega. Pool Life Location

h Life User Matual

= SR Sinith

2010 ADA Requirements
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FOoXusuitABLE EXTRNSION OF RISK

When an vwoeroperator Hag the fixed 1ift ovtand reddy for use at the urisupervised swimming pool ot spa

suit of their proper or inproper vse of the devic

be neeessary o

and a guest becumes injured s a

expend signilicant ameunts of time, roney und psychologieal investment 10 deal with the inevitable (iiga

tion which will stem [rony these injur:

Lifeguarded Swimming Facilities
ser exlent. Iin addidon 1©

"The risks set forth above also exist at lifeguizided fatilities though possidly o a les

the amalysis provided above to nonsgrarded swimming facitities, the presence of fixed post lifts at swim-

ming pools and spas could negatively-impact lifeguarding duties in the foliowing ways
Vistuan OCCLUSIONS

Lifeguarding is a profession with an alincst unilateral expectation; swuimer proteeion; This ik dceom-

plished in Jarge part 1o the lifeguard’s identified zone of protection and their ability to sean all aspects of safd

zene within a short window of tme*

I order (o scan all areas-of: the zone there must not be any blind-spots, which are contienty caused by envi-

ronmental considerations (sun, g, surface agilation-ete) and physical considerations (pecple, pool shaps

eic).

Wher a fined lift is insialled at the-edge of a-swimming poot, bliid spatg are created. Addilionally, When'the
11 is inthe down-position, more Blind spots arc ereated further challenging and compromising e sufety of

the swimming pook

PAaTi ¢ TRaVEL ITINDERANCE

In many swinuning posls, lfeguards are eneouraged o gl from a'mebile position. Fixed hifts will force
Y B PO 3 8 g P

lifeguards te walk around the fft, taking their attention off the swimming pool and (he swimmers,

Insufficient Data of Reported Incidents

s been made that there i3 no, of little, evidenee of injuries tefating

Tt ie my understanding that an argumen
to pool §ifi ase or misase end that fxed Efte lafe our at the-pool or spa must therefore be safe. This argument

th fixed

anlysixis Qawed due in large part to the few swimming posls or spas, either guarded orunguarded,

pool lifts positioned beside the element wheneyer the facility is open. Said another way, we do not have a

sample size which is remotcly significant to determing this safety concérn to the swimming pubiic,

1 hesitate th provide an numerical valise to the number of swimming ponls T have beenro, which ate un-

guarded, and have a fixed poul Jift; however, | would say that the number i extremely remote. By vircue 56 the

almost negligible number of ynguarded swimming pools with fixed lifts, iy opinion that any afalysis of

injury to wse is inappropsiate and the applicarion of such an analysis would be negligent, Thus, the absence of

o e To/26 Rl (1 serionds 1o'sc

3 JetF iilfis & Associates, Ine. ha

YMCA of ths USA huve the nfio Rule (io-seconds to scanzone)

2010 ADA Requirements [
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injury reports does notr necessarily mean that the fixed pool lifts do not pose safety concerns: Inaddition, the

repofting of injuries at now-lifeguarded pools may be unseliable,
CONCLUSION

I firmily support the guals of the zosa Standards to provide. individuals with disabilisics access to swimming

ools and spas. However access must be provided in 2 masner that ensures public safety, In my professional
s IS Y ¥

opinion-having investigated the human factars and conditions that contfibuted to more than 600 accident,

when the facili

requiring pool 1ifts to be fiked and nexs to the pools and spas at all ¢

ies are open

serious safety concerns that must be-studied,

Respecefully Submitted,

Michael A, Ovstman

~

2010 ADA Requirements
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EDUCATION

Northere Dinais University- DeKalb, linois

Bachelor of Science, Major-Healih Administration, Minor-Community TTeath
1994

PERSONAL

Darte of Birth: Yebruary 21, w71
Married, three children; Rowan (Tebruary 21, 2006), Kyla (March 13, 2008), Macve (June 28, 2010}

BUSINESS INFORMATION

Qostman Aquatic Safety Consuiting, Iac.
Business Address: 210 Elmt Street Nosth Reading, Massachusetss 51864
Business Phone: {978) 20773113
Maobile Phone: (407749779318
Website: wwwaqaticsaferyconsulting.com
Email michael@aquaticsaferyeonsulring com

AREAS OF SPECIALIZATION

r.Lifeguarding
1.1.8¢canning Procedures
1.2.8ranning Vigilance
1.3, Training Curriculums
1.4.Inservice "Thaining
5. Application of Skills
1.6, Warer Park, Swimeming Pool, Lakes; & Ocean

2.Drowning/Near Drowning

2.1 Lifeguarded

2. NonrLifeguarded
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3.Accident Investigations
3.1 Lifeguarded Accidents
3.2.NorvLifegnarded Accidents

4.Non-Lifeguarded Aquatic Operations
4-r.5tate Code Comipliaice
4.2 Indusery Standards/Guidelines
4.3.Operational Practices

5. Warnings and Signage
s Appropriateness,
5.2 Positioning and Visibility

6.Diving/Spinal Accidents
6.1 5wimming Pool
8.2.Open Water

7. Water Slide Accidents
7.x.Dispatching Frocedures

7:2:8lide Ride-ability

§.Analysis of Surveillance Footage

Reyised Thursday, March.zg, 3012

i
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LITIGATION SUPPORT SERVICES

1. Initial Consultation

2.5ite Inspection
2.1 Evaluate Property
2.2 Photograph and Secure Appropriate Measurements
23.Review Signage, Fguipment, etc...
2.4.Keview Line~

3.Accident Reconstriction
3.1.Replicate Evenr
3.2 Video and Still Shot
1.3.Hypothesis Regarding Chiair of Events
3.4.Review of Contributing Factors.

A:Assistance Throughout Discovery Phase
4.1 Assise with Interrogatories
3.2, Assist with Deposition Questions
4.3 Assist with Strategics and Theories

s.Author Reports anid Opintons
6.Application of Standard of Care to Fact Pattern
7.Provide Expert Testimony

7.5 Deposition

7.2 Trial

7.3.Create Exhibits for Tial
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PROFESSIONAL EXPERIENCES

2004-Present

Qostman Aquatic Safety Consulting, Tne. ~President

1. Litigation Support Services, My aquatic litigation suppor: practice specializes b for
investigation and expert witness-services to-the legal communiry regarding aquatic sccident and death-matrers.
dent investigation has provided me the expertise o

icconsulting,

s anid/or fatal aquatic a

My hands-on experience in soric
Jerermine causal factors; recommend corrective.zetion, and implement operational, maintenance and safety
at the litigation process there are different services

training programs to-minimize risk exposure. Throughe
which may apply; below is a list of those services:

1,1 Accident Analysis snd Reconstruction. Utilizing state-of-thesart technology and indusery
s This analysis allows for isola”

methodology; T will reconstruct the incident forretrospective analy:
tion of causal and contributing factors.

1.2.8tandard of Care. Application and analysis o€ standard of care; bott written and practiced:
it

1.3.Produets Liability. Investigation into the producis used onver during the inc;

1o 4-Flummaiz Pactors, Uaderstanding the properties of human capabilicy in and around agus
lities,

vironments and ow this influences cutcomes and ¢
ting furure out®

2:Aceident Investigations (1994-Present), ‘The tme measure of determining o7 pre
cimes is to look to the past. Since 1994, I have have conducted over 600 drowning and near-drowning investi-
data as well as a pragmatic familiarity with the

gations. 'Uhis experience provides me with both histor
and the resulting conseguences.

drowiing pro
2.1.Frotual Debriefing. [ndividualiy and independently inter

first persen” chronological question and answer format

w2l key fact witnesses utilizing o

wide answers and support to the smotional reaction to the

2.2 Stress Debriefing. Counscland pe
cvent.

it dations and Risk Mx A Make recomimandations based

formation collected as well as best praceices,

¢ had been,

(1994-Preseat), Throughout my career 1

< ol Worlsh .
ps/Public Sp - b
h donicseically as wall as internationally on various topics re-

3.5d
invited to present in many different forums be
Below is a list of my different presentations, inchuding topics and locations,

garding aquatic safcry.
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199272004

Jeff Ellis & Associates, Tnc., Kingwood, Texas -Vice President

1. Litigation Support Services (19g7-20043

2. Drowning Investigations (19942004,

3.Aquatic Safety Auditing (1992-2004). Performiig urannounced evaluations oft both lfeguards and the

UK
entire operation to snsure compliance with training curriculum and indusery sea dard vfcare. 1 have.con
ducted over 8oo audits/inspecrions at water parks, swimining pools, lakes and ocean operations. These audits

have been conducted throughout the Unitzd States as well as in the countries of: Bahamas,; Brazii, Canada,

China, Bgypt, France, Korea, Mexico, Singapore, Philippines and UAT.
4-Edwneation Workshops/Tublic Speaking (159.4-20G4).
5. Walt Disney World- Aquatic Safety. Consulting-Orlando, Florida (1p98-200.4). ot gvor six years T

was responsible for the training of approximately 1,500°2,000 feguards annually and the fillow up and evalua-

tion of said lifeguards. "Uhis continua} training ¢nvironrment allowed for a pragmatic understanding of the

training and s of lifeguarding. Working wich the Disney company afforded the hands-on work-

ing experience of many different aquatic eavironments and attractions. 1 e water parks provided many differ

ent water siide; from vehicle ridden 1o body 45 weil as the many differ reractions. To-the resorts which had

both Hfeguarded as well asnon-lifegirarded swimming pools. Finalty, the off-site resorts.as well as the open

water océan Jifeguarding operation, The expericnees learmed during this engagement provided knowledge
£ Op! P & BAg E 3

whichis paramouat to this practice. ‘T'he following is a list of the different operations:

Biigzard Beack Witer Park, B phoon Lagoon Water Park, River County Water Park (Clossd. 2002), Castaway Cay (Disnzy
Cruise Line), Aviimicl Kingdom Lodye, Beach Club, Bowrdswaik, Cortemporary, Grund Floridan, Polynesian, Wildesiess
Lodge, Vacht Club, Caribbean Beash, Coronad Springs, Port Orleans French garter, Port Orlcans Riverside, Ail-Star
Maowies, Ail-Star Music, All-Star-Sports; Pop Century, Boardwalk Villis, Beack Clb Villas, and Surdtoga Springs.

6. Manikin Study (2001-2006), Working closely with Poseidon Technologies we developed this testing
"Uhis fivat of its kind field study, quan

ed the recognition time, by

champaign to evaluate lifeguart vigilance.

lifeguards, regavding victim bottom detection. This study subsequently evolved into the VAT (Vigilunce
3 s reg: & > q Y iz

Awareness Traiiling) program which Ellis & Assosiates, Iné. currently uses in their rraining curriculum

. National/Enter s AT g
7 4

mpetition 1996i-2004, 2007, In1995 T created this team

matted competition td challenge the competitors on an objective b “T'he competition format utilized a

reablife scenaric based platform which advanced the top three teams from the seven regional competition fo

participate in the final International Championship,

8. Lifeguard/Instructor Drainiug 1992 Present. 19 datd, 1 have trained appriximately 15,000 liféguards
and 2,000 instructors in the [nterazarional Pool and Waterpark Lifeguard Training Program {(IPWITE).

9. Regional Office 1g9a-1998: As a Ditettor for Filis & Associates, Tne, Twas responsible for the Midwest
Onperations, This involved managing approximarely three hundred clients in the regional.
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19871992

laperville Park District/Centennial Beach-Napeeville, Hlinois

Contennial Beach isa very unique swimming facility; formerly a site for guarry mining, it was converted into

the third largest chioribated body of water in the United States with-approximately 7.25 million gallons e
ter. Centennial Beach employes approximately forty lifeguards and ncilizes techniquis from teaditional fifes

guarding as well as open water search and recovery
1, Supervisor 1991-5992. As 3 supervisor 1 wad responsible for overseeing the. daily-operations of tiic life-

guards. These responsibilities included: stathing, scheduling, training as well as the hiring of the lifeguard team.

2,Head Lifegnard ro89-199%, Head lifeguird responsibilities jncluded the training of the guard teare, ds
sisting with scheduling and %ifeguarding duties.

3. Lifeguard 1988-1991,

#4+Swim Coach 1987-1988, Cosched airage-group swim teanm,

5. Svim Lesson Instructor y987-¥901. Instructed beginner level swim lessens.

CERTIFICATIONS

American Red Cross (ARC)

sLifeguard 198819yt

Lifeguard Instnictor ©eI-1993

*Warter Safety lastructor (WSI 19)91-109%
*CPR Instru 199171995

*BLS/Basic Life Suppors 19857993
Standard First Aid 1871903

National Pool & Waterpark Lifeguard Training Prograra (NPWLTE)

ifeguard togr-Present

guard Instructor 1991 Present

»LLifeguard Instructor Trainer 1093-Preserit

*Unygen Administration Trainer 1995-Presene

«Automated External Dafibrillator (AED) Trainier (997 Present
sAquatic Resceuc Professional Instructor Trainer 19uf Present
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National Safety Council (NSC)

*CPR ry91-Piesent

Tirst Aldrgor-Present

»CPR Instructor Triiner 1993 Present
<First Aid Ingtructior Trainer 1993-Present

Certified Pool Operator (CPO)
PO 199 e1gYs

Mational Association of Underwater Instruetors (NAUY)

*CPO 19901905,

MEMBERSHIPS & COMMITTEES

*ACA American Camping Association 2011,

*ASTM: International Standards Worldwide 2009-Present ASTM CGomuniceee F24 and

nicen stan.

1as jurisdiction of se

silscomuiittee Faq—70 “Amusement Rides-and Devices”. This committe
dards, published in the Annual Book of ASTM Standsrds, Volume 15.07.

«Waterpark Advisory Board 19982004,

*Who's Who in Aquatics 2002 Award.

*Walt Disney World Training and Consistency 1998-2004.
«National Center for Disease Control (CDC) 1997.
sFlorida Parks & Recreation (FRPA) 1998-2004.

oIflinojs Parks & Recreation IPRA) 1996-1998.

10
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PUBLICATIONS/MANUALS

Perspective; Jourmal of the Association of YMCA Professionals-July 2008 “Bridging the
exposure gap”
»Aquatics Intérnational-September 2007 “Debiting the 10/20 Rule”.
«World Water Park Magazine-Mdy 2003 “Lifeguards Watch but they don’t aiways see”.
»Handbook on Drowring-Prevention/Rescue/Treat ment 2006. Contributing Author,
*NPR New-Tnterview May 11-17, 2003
sNational Pool & Waterpark Lifeguard Trainirig Program- 1999
sLifeguard/CPR /First Aid. Joties and Bartlett Publishers Boston, MA. ISBN o-7037-
079377
Jeff Ellis & Associutes, Inc: Aquaric Rescue Professional Training Program-Lake Patrol.
1999
eJeif Ellis & Associates, Ing, Lifeguard Competition. 1996

«Jeff Ellis & Associates, Inc. Inservice Training Manual: 199

CASE LISTING-PAST AND PRESENT

Defense (03)
rArmand v Broward County
2, Bircher v City of Ephrata
3.Broadneaux v Lincoln Apartments
4 Frownfelter v. YMCA
5.Napib v Renaissance Orlando Resort
6.Qzuna v Greenpointe
7. The Quieen v. Daniel Lewis Philips (British, Criminal
8 David W. Gilbertv, Sta-Right Industries, Inc,
9.5usan Bell v Kwik Tek
10.Theus v. Georgetown
11. Williams v Radisson
12.Dowling v Wet ‘n Wild (Orlando)
13.Carolyn Lewis v. City of Orlando
14.Laurie Collins v. Water County Inc,
15.Kim v De La Salle Academy
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16.Hicks v Recreation Development Corporation
17.Johnson Taylorv. Bass Flotels & Resorts
18.Farrakhan v. CC & H Productions

19.Bllen Jones w Rarn Singh dba Sunser Morel
20.Breeding v Trident Hospitality

21.Mooney v, Land of Make Believe

22.Joseph Rockson v; Creative Management Cormpany
23 Baeley Scott v Salem YMCA

24.Kiana Appleby v. Westchase Community
23.Shannon Wright-O'Polka v Hurricane Harbor L, Six Flags Theme Parks, Iac.
26.Holly Gordon v Hurricane Harbor LP, Six Flags Theme Parks, Inc.
27.Jason Williams v Hurricane Harbor LP, Six Flags Theme Parks, Inc.
28.Lamb v, Amelia Island Plantation

29.Briane Pagel v Milwaukee City Center

30.Swanson v. City of Tempe

31.Johnson v Popkum Warerslides Lid.

32.Faith Wiens-Mclean v Cultus Lakes Waterpark Ltd.
33.McFadyen v, Cultus Lakes Waterpark Ltd,
34.Underwood v, Cultus Lakes Waterpark Ltd.

35.Choi v. Swim Metro Management

36.Edery v. Kalahari

37.Phipps v Float Rite

38.Beyon v Kalahari

39.Greene v: Silverwood Inc, .

40.8chroeder v Valleyfair Farmily Afiusement Park
4rAyre v Ritz Camera Centers dba Boater’s World

42 Vallejo v Cambridge Heights Owners Association
43.Libby v White Water [ndustries )
44.Green v City of Tukwila

45.Bowman v Wheeling Patk Commission
46.Guzman-Gonzales v. Ramada Fountain Park
47.Kibirrah Stephens v YMCA of Voorhees

48 Mojamel v YMCA of Metrc Detroit

49.Nolasco v. Splish Splash Waterpack

so.Marston v White Water Industries

s1.Scott v Valetudo

52.0%lmo v Griffin

53.Cordovano v Thundering Surt Waterpark
s4:Gordon v YMCA of Middle Tennessee

55.5hetty v Mountain Creek Waterpark
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56.Dronet v. Cody Pools Inc.

s7.McDowell v YMCA

58.Emanuel Celon v Mountain Creek Waterpark
50.Aquino v Mountain Creek Waterpark

6o. Tiburcio v Golf Vitlage of Kendall, Inc.
61.Gottesman v. COAC

62.Giner v. Four Seasons Hotels, Inc.

63.Mayes v MorEquity

64.McCabe v Luxor Resorts

55.Bentancourty, Wet ‘n Wild (El Paso)
56.Mendez v. Evangelical Church of North America
67.Amoako v. Century Pool Management
68.Noel v Silverwood Inc,

59.Nolan v. Primio Pools

70.Mattich v 5un Lakes Resort

71.Blanson v East Bay Regional Park
72.Humphrey v. Kalahati

73.Orisoro v Carolina Pool Managemént

74 Tsimonjela v. Y MCA of Wichita

75.Zang v. YMCA

76.8trother v. Caroling Pool Management
77.Guo/Yu v. Columbia Basin Fitness Club™
+8.Reno v Lake Compounce

79.Murphy v Golfland

80.Truchan v Mountain Creek

81 Murray v. Boys & Girls Club of Grearer Waterbury.
8z Mendez v. East Vancouver Community Church
83.Caldwell v Plantation House Apartments
84.Fdquiban v. Mountain Creek Water Pack
35.Keith v Oakland County

86.Fishchbacher v YMCA

87.Dale v O'Brien & Rush Enterprises

88 Malone v San Jacinto Baptist Association
89.Bobh v Splish Splash Warer Park

90.Bove v Splish Splash Water Park

gr.Kharel v. Alvernon lacienda
92.Hernandez-Myers v. Pembrooke Apartments
93.Palovchik v. Mountain Creek Water Park
94.8awyer v. Mountain Creek Water Park
05:0shimov, Ciry Hill (Guam)

3
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a6. Reyes v Wenatchee School District

97: Dawson v YMCA

98. Griover v Gold Medal Swim School

g9, Grigg v. Splish Splash Water Park
1o0.Beresford v Lakeview Golf Resort & Spa
1o1. Mohn v Whitewarer

oz Jones v; Festival Fun Parks LLC

103. Lemons v. Great Wolf Lodge

Plaintiff (13)
1o4.Lewis v Quaker Heights Association
104. Titus v Central Florida YMCA
106.Maglagang v. MASC. Austin Properties
107.Chesla v. Post Apartment Homes, 1.P:
108 Kirkpatrick v Boy Scouts of America
tog.Lonergan v Caribe Hilton & Casino
11o.Zimmerman v. Connecticut College
1. Marcial v AON Properties
11z, Pattison v. City of Chelan
azAguilar v. Brentworth Apartmerts
114.Livingston v. Euclid High School
115.McLaughlin v City of Ocean Shores
6. Arrendondo v Recreation Management

SPEAKING ENGAGEMENTS

. Hlinois Parks & Recreation (IPRA) January 27, 2012, &ocammic:ooam. Chicago, Hlinois.
Topic-Drowning 1 never thought it would happen 1o me

2. Pool Management Group (PMG) Noverber 9 & 16, zo1r Las Vegas, Nevada. Topic-Aqtiatic
Risk Management.

3 YMCAof Greater Boston June 18, 2011 Boston, Massachusetes. Topic-Tifeguard prepared-
ness. Four hour teaining session 1o approximately 150 lifeguards.

4. Carslina Pool Management-Raleigh (CPM) May 1, 2011 Raleigh, North Garolina. “Topic
Pre-season lifeguard workshop

5. Pool Management Grovp (PMG) Decenibei 1 &2, 2010 Las Vegas, Nevada, Topic-Aquatic
Risk Management,

6. YMOCA of Greater Boston October 28, 2010 Boston, Masjachtise “fopic:Aquatic Leader-
ship Training, Your hour training session with approximately 8o exceutive level staff members.
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o

. i State Aquatic Training for YMOA’ and JOCs May 2r, 2008 Tenafly, New Ju

. Metro Boston Aqguatic Training for YMCAl and JOO% January 30, 200310

Carolina Pool Management-Raleigh (CPM) May 2, 2010 Raleigh, North Carolina, Topic-
Pre-season workshop.

Pool Management Group (PMG) Decembict 2 & 32009 Las Vegus, Nevada. Topic-
Lifeguards watch burt they don't always see.

Tarnpa Meteo Area YMCA July 30, 2009 Tampa, Fiorida: Topic Aquatic Leadership Training.

Three hours session with-approximately $0. exccntive level staff menbers dealing with aguatic
safety-issucs,

. Morthern California Arca Aquatic Training for YMCAY and JCO's April 23, 2009-San

Tranciseo, California. ‘lopic Aquatic Leadership Training. This six bour session addressed the
issues of Who is at risk, Why are they at risk and What can be done to mitigate the risk.

Bowthern Californin Area Aquatic Training for YMOA%s and JCC's April 22, 2009 Trvine,
California. Topic Aquatic Leadership iraining. This six hour scssion addressed the issues of
Who is at risk, Why are they at risk-and What can be-done to mitigate the risk.

Seattle Area Aquaric Training for YMCA’s and JOC’s April 20,2009-Mercer Island, \%sh
ington, “Topic Aquatic Leadership Iiaining. This six hour session addressed the issues of Who is
ar risk, Why are they at risk and Whar can be done to mitigate the risk.

Greater Charlotte Area YMCA April 13, 2009-Chatlotre; Noreh Carolina. “lopic Aquatic
Leaderstiip Training. This six hour session addressed the issucs of Who is at risk, Why are they
at risk and What can be done to mitigate the risk.

. Michigan Aquatic Training for YMC Al and JCC' July 17, 2008-Grand Rapids, Michigan.

Topic2007 Aquatic Incident Review. This two hour session dealr with a Teview. of approximately.
thirty investigations, the contributing factors and practical solutions.

North Caroling Training for YMCAs and JCO's june 5, 2008 Charloree, North Caroling
Topic2007.Aquatic Incident Review: This two hour session dealt with a review of approximarely
thirty investigations, the. contributing factors and practical solutions

. Topic:
2007 Aquaric Incident Review: This two hour session dealt with a review of appreximately-thirty
investigations, the contributing factors and practical solutions.

sston, Massa’
chusetts. Topic2007 Aquaric Incident Review. This two hour session dealt with a review of ap~
proximately thirty investigations, the contributing facrors and practical solutions.

. International Aquatic Safety Schosl (1A SS) Janvary 09, 2008~ Phoenix, Arizona: Pre-

sented trends strategics for drowning prevention.

. World Aquatic Health Couference October4, 2007 Cincionat, Ohio.. TopicGuarding: The

Life Threatening Problems.

| Innovitiedag Lifegnard, National Platform Zwembsaden (NPZ) October 10, 2006-

Niguwoegein, Holland. Topic-Lifeguarding trends in America

. Mational Aguatie Safety School (WASS) Janurary 15 2005 Phounix, Arizona, Presented

2064 vigilance study data.
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Wational Recrcation & Parks Association (NRPA) Congress October 12 2004 Reno, Ne-
vadla. Topic-Managing Risk-Understanding factors that effect lifeguard vigilance

. Virginia Parks & Recreation September 25 2004-Alexandria, Virginia. Topic-Lifeguerd Vigi-

lance

. Korea Aquatic Symposiumni February 7o 2004-8eon], Kored. Topic-Risk management practice

anel rechnigues.,

. Mational Aquatic Safety Schoel (NASS) Jan i3 2004-Phoenix, Arizona, Presented 2003

vigilance study data.

. Miissour] Insurance Risk Management Agency (MIRMA) Octoberzc03-Kansas City

Missousi. Topic-Scanning and drowning risk factors.

. Flovida Parks & Recreation (FRPA) April 29 2003 Broward Councy, Ulorida. Topic's hour

workshop regarding aquatic risk franagement.
Aguatic Coolition Meeting April 3 2003 Washirgtoa D.C, Topic-Vigilance datd presentation.

International Health, Racquet & Sports Club Association (HRSA) February 27 2003
San Lrancisco, Califosnia. Topic-Vigilance, what do your lifcguards see?

National Squatic Safety School (NASS) Janurary 12 2003-Phoenix, Arizona: Topic: 2002
statistical overview for drowning asd near-drowning victin

Piscine 2002 November 14 zoo2-Lyon, France, ‘Lopic-Data from Vigilance testing campaign
20012002,

World Waterpark Association (WWA) Octobet g 2002-Las Vegas, Nevada. Topic-Your
Lifeguards scan&but do they really see?

. Expolazer 24 ADIBRA Brazifian Safety Conferenve August 29 2602 Sao Paulo, Brazil.

‘Topic Risk managereot strategies for drowning prevention.

. Warld Congress on Drowning June 22 200z-Amsterdam, Holland: Topic-Your lifeguards

scan&but do they really see?

Amusement Park Safety & Secirity March 202002 Take Buena Vista, Norida. TopicRisk
managementin the aguatic environment.

Mational Recreation and Parks Association (NRPA) aquatics conference March i
206z-Palm Springs, California. Topic-Your lifegwards scan...bug do they really see?

National Aquatic Safety Schoel (NASS) Janvary 10 2002- Indianapolis, Indiana, Topic:
Statistics for aquatic euyironments.

. World Watespark Association (WWA) Fall 2001145 Vegas, Nevada. Topic- Scanning are we

really seeing what is ont there?

Hlinois Parks and Recreations Association (1PRA) January 2000-Chicago, Winis. Topic:
Drowning prevention.

New England-A iation of Al Parks & Attesctions-Spiing 1998~ Framing:

£
ham, Massachusetts. TopicDrowning prevention,
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35

=

=y

42.

3.

&

44.

45

46.

Minnesota Parks & Recreation (MRPA) spring 1998-Minneapolis, Minncsata, Topic
Drowning: an aquatic manager’s worst nightrare,

. Missouri Parks & Recreation (MRPA) spring 1998 Topic Druwoing: an aquatic manager’s

worst nightmare.

. Connecticut Recrention & Parks Association (CRPA) spring 1998, Lopic- Drowning: an

aruatic manager’s worst nightmare,

. Michigan Parks & Recreation Association (MPRA) spring 198, Topic Drowning: an

aquatic manager’s worst nightmare.

. World Waterpark Assoviation (WWA) aquatic management schoolspring 1998-Las Ve~

gas, Nevada, Topic-Creating a risk management program for your waterpark.

Tlinois Parks Association Risk Services (IPARKS) spring 1998 Topic-Aquatic facility risk

MANAgement.

Georgia Parks & Revreation Association (GPRA) winter 1997 TopivJeff Ellis & Associa-
tion risk management.

Towa Parks & Recreation Association (IPRA) fill 1997. Topic Drowning: A departmental
aightmare,

Athletic Business-fall 1997-Orlando, Florida. Topics-Risk Management & Drowning preven-
tion.

Center for Discase Control and Prevention (CDC) winter 1997-Atlants; Georgia. Sympo
sium empanelled to iscuss lifépuard efficacy in the prevention of drowning accidents.

Minnesota Parks & Reerveation Association (MRPA) fall 1997 Topic-Drowniny preven
tion

National Recrearion & Parks Associntion (NRPA) National Congress-fall 1997-Sale
Lake City, Utah. Topic-Drowning prevention and risk management.

 Tilinois Parks Association Risk Services ((PARKSY spring 1997 Topics-Risk managenment

for aquatic facilices.

Ttuh Risk M Mutual A intes (URMBIA) spring 1996, Bight huur workshop!
covering aquatic risk management principles.

. Hiinois Department of Public Health-ipring 1996-Chicago, Tliinois. Topic-four two hour

presentations to operatory and maineenance personnel regarding ability facrors arournd water.

Park District Risk Management Agency (PDRMA) fall 1995-Lisle, Tllinots. Topic- 1is
cassed risk management with members

. Minnesota Parks & Recreation-Aquatic Division-Spring 1995, Topic-Risk management fatr
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ATTACHMENT H

TCLE 660 — SWIMMING FOOLS, FOUNTAINS

AMD) STMILAR INSTALLATIONS

insicle the founain m
fonntais,

A feom the outside edjes of the

{2) Portable. A portable electric sign shiall mot be placed
withis & poot or formiain or withia 1.8 m (5 ) measured
torizontally from the inside walls dff the fountain,

(D) Disconnent. A sign shall Have a local di
yacans in accordanoe with 600.6 and 680.12.

conuecting
(K} Bonding and Grounding. A sign shall be grounded
auid bonded in accordance with 600.7.

580.58 GFCI Protection for Adjacent Receptacle Out:
fets, All 15- or 2 o, ingle-phase 125-volt through

Jights, voni
be_perinisted without addit
{2y Other Unils, A therapeutic. fub or hydeothierdpeytic
tanik sated 3 phase or yated over 250 velts or with a heatar
Joud of more than 50 amperes shall not reduire the supply
}Mvcffix‘v?ncﬂm hy a gronnds wj;:e%r:ﬁun}m::rr@ﬁi -

5 anid so fort) shal}
1 proteciion:

aliowing purisy shiafl b bondedd ¢

wb water circulating system, including pump motors
(31 Metal-sheathed, cables and raceways and metal piping
E thin L5 oS- fbaf the-meide walle of the
ot serdfiied from the Wb by a permunent darrich

25vols redepticles loeated within 6.0 m (20 1) of & foun- I,'" b AN metal sdneds that are within LS m (5 fipof i
tain gy shali he provided with GF ~f protection, i of 1

/"'g“ s {\\ A Py @ P

. it hartier

EVE Pauhs aud Tiibs for Thersponiic

680.60 General, The provisions of Tare 1wl Par VI of
this article shall apply: o pools and tubs for therapentic use
in health care facilines, gymnasiume, athletic teaining
sooms, snd similas-arsas, Portable therapeutic appiiances
shall comply witly Parts 11 and 111 of Article 4

FPNL S

17.2 Tor definition of health care fucilities.

650,61 Permancuily lnstalled Therapentic Pools, Thera:
peutie pools that are constructed o, the groumd, on tie
ground, oo in @ builiing in such a. manner that the pool
cannot be Teadily mbled shall comply with Parts 1
and 10 of this article,

Exceprion; The lniitntions of 680.22(C)il k through- (C){4)
shail nat appls wheve all lainiagives are of the lotally en-
clased npe.

686.62 Therapeutic Tabs (Hydrotherapeutic ‘Panks).
Therapautic 1ibs, uied for the submersion and geatment of
patients, that are not easily moved fom. one phace to an-
other in normal uge or that are £ A o otherwise s
cured at a specific location, including assoctated piping
ems, sl cordorm to Part VI

(A}, Protection, Bxéept as Gtherwise provided in thiw sed
tion, the cutfer(s) that supplies & seif-contsined therapeutic
wih or hydrotherapeutic tank, 2 packaged therapeutic tub of
peatic ank, of 2 field-2 hed therapentic (b
or hvdrotherapeutic ank shald be profected by a. ground-
fanlt clreull ineraptes.

drio

1) Listed Unis, It
or disted packaged cuipment asse
ground-fault cireus raipter protection for all

Juted

wercls-that T ot
sin 1.5 {5 11

i Fleotdpal devices w5
with the therapeutic tbs and located wit
from such units.

) Methads of Bonding: All metal perts reguired to be
bonded by this section shalt bé bonded by any of the fol
Towing methods:
(1) The interconnection of thiéaded metal piping and fittings
23 Metal-to mctal mounting on s common frame or base
(3) Connections by suitable metal clamps
(4) By the previsions of 4 salid coppec bonding jumper
instlated, covered, or bare, net smatler than 8 AWG
{0} Greunding.
(1) Fixed ox Stationury Equp Thi eq
fied in (=) and (b) shall be connected {0 the
gropnding Cov
(@), Location. All elect equipment located within
1.5 m {5 £} of the inside wall of the tub shafl be esnnected
o the cquipment gronnding condactor.
(b) Cirewntion Systert. All electrical eguipment SR
xzd with the. circulating system of the tub shall be con-
nectad 1o the equipment geownding conductor.
(2) Portable Equipsment. Pestable. therapeuiic. upplianess
shail meet the grounding requirements in 250,114,

spevi-
Aquipment

(1) Receptacies, All recepiacies within 1.83 ni (6 f)
theropetitic b shali be protecisd by a grounid-faak civeuit
interipten

(F) Luminaires. Al luminaires ased i Uierapeutic tote -
sag ghall be of the sotally snclosed type.

Bathtubs

$80.70 General. Mydromassago. bathiubs. ds delined ki
680.2 shall comply with Part V1L of this article. They shall
nai be required to comply With othir parts of ihis article.

Y11 Hydromassuge

NATIONAL ¥ caL CHOE 2008 Edition
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ARTICLE 650 -~ SWIMMING FOOLS, ¥

INTAINS, ANTS SIMILAR INSTALLATIONS 650,27

fic par of ¢

meiad a0l addssed i

ek sl be seopuired © e bor

Faderaster-Lighting, AL onilorming e nd
r‘wunun; brackets of no-niche luminaires shali be bonded,

veliage fghtin, Folls with mons

drasdi tat-requis

1 1
d paits thal e

Al mctel Guines within of atiat
Boaded, Tso

la\ed wlth puﬂi co!
bonded.

5y .nciudmg nlx,cm«: maoiors, shai k

{C) Pool Water. An- intentional bond of a meimumi con:

ductive surface area of 5806 mm® (9 in.%) shall be installed
% in contact with the pool water. This bond shali be pormitied
yto consist of parts that are regiiired to be bondsd in
GB.26(B),

GB0.37 Speeialized Pool Eyuipnent.

(A) Underwater Andio Equipment. All underwater avdio

cqiipment shall be identified for the purpose.

1) Speakers. Bach. spedker shall be mousted i an ar
proved raetal forming shell, the front-of which is enclosed.
L by ac se metel scrsen, or equivalent, that is bonded o
" and ecuréd io, the orminy shelt by & positive luck
deviee-that enskres a fow-resistauce contact and requir
tael to ope for instalfation ervicing of the spowiesr, The:
forming shell shall be insialled in a.zecess. in the wall or
floor of the pool.

(2) Wmng Feihods, Rmd ekl conduit of binss or other
Jentified comesion-resistunt metal, lquidiight Aexibie non-
metailic_ conguit (LENC-BJ, rgid pol‘vvmﬂ chioride con

Exvepreion: Metal paits of lsted incory
an approved aystom of dinble insslation shafl
bonded.

(&) Double-Insulured ‘Water, Pumy Mutors. Where a
dunble-insulated water pump Wokor i ins lilnz{i ander it\C
provisions of tis "nh‘, & solid B AWET copper conducivr
sufficient lewgth 1 nahe a honding conn A e plaoe-
sment motor shall be extended from the bowding goid to an
aceessible poiat in the vicinity of the paod pump mior
k e there s no.conrovtion bidween hi swimadng p
honding grid and the equipeient gmundin systes Tor the
premizes, this bonding conductor i connesisd i i
peipmient groumding condustor ol he

(1) Pool Water fizaters. For posi «
A more than 50 amperes. and having s
regarding boaditng and grovading, onhy thase pu
nated i0 be bonded shall be borded and only
designated 10 be grounded shail be grounded.

{7y Metal Wiring Methods und Tgufpmeent. Metal-
sheathed cables and racewsys; meud piping. and 28 fixed
metat parts shail be bonded.

Excepiion No. T: Those sepavamed fru the gént By i péve
manent barrier shail not be required o bé bouded.
Excepiion No, Those greater i 15 a0 {5 fi} e
ially-af the iy walis of the peoi shali not be reqh
be burded

Fxception- Ni

LiNee

Fhose greaiér dian

red vertically dbove the maximum water leval of the pool,
any observaron stoufs,

o gy mzgsired verticolly abave
fowers: ov platforms, or any dis
reguired 16 be bandsd:

2008 felition NATHONAL BLBCTRICAL G0N

sdidd, o re ik therm in conduit stall extend
from. the forming shell @ 4 lisied junction bow or other
enclosure 45 4. Where tigid polyvinyl
shieride conduit, reinforced thermosetting resin conduit, o
Hepeiduight flexible nonmetallic condui odd, an B AWG
insulated solid or suanded copper bending jumper siall he
installed iu this conduit. The bonding jumper shuli be ter-
minated. in the forming shell and the junclion box, The
termination of the 8 AWG bonding jumper in the forning
shell shall be covered with, or enrapsiliied. in, a liy
poiting compound 1o protect such connestion from the pos
sible deteiiorating effect of pool water.

{3} Forming Shcil and Metal Screen. The forming shell
and metal sereen shall: be. of brass or other approved
cosposion-resistan metal, All forming shells shall includs
provisiow: far terminating an § AWG copper conductor.

{B) Etectrically Oparuied Poot Covers.

(1) Motors and Controdiers, The electic mutor, conirols
lers, and wising. shadl be Tocated nov less-than 1.5 m (5 Q)
frowm the faside wall of the pool unless separated from the
pool by a wall, cover, or other permancnt bagrier. Flectric
sctocs installed below prade level shall be of the tolally
enclosed type. The device thar controls the operation of the
motor for-an slectrically operated pual cover shall be lo-
cated such that the operator has full view of the pool.

PN No. 1@ For-cabinets installed in damp snd wet loca
ticns, see 3132

FPN No. 20 For s &
wet locations, see. 404.4.

FPN No, :

it birzikess insealied i

oy protection-sgarast liguids; sve 43010,

70567
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580,26

{A} Wiring Rletheds. Foeders shali be ingsalied in riid
sneial conduit, intermediate metal conduit, liquidtight flex-
ible nowmetallie conduit, fiil polyvinyl chioride conduit,
er remtosoud theemosetling resin conduit Electrical imetal
tic tubing shiall be permittéd where instslled on or withina
Iding, und electrical nonmetallie whing shali be permits
ted where instalied within 8 building. Aluminum conduits
shall not be permiitted in the pool wea where. sulijeci ©
corrosion.

Lxeeption: -An exishag Jeeder berweenr an eXxisting renie
panelbouidand service equipment shail be perniitied (o ri
in. flexibie meral eonduil ar -t e cable assembly
e inclides an equipest grownding priductor wild
cuter sheath, The eguipment grownding condisstor shail
comydy with 250:24(A)(5).

(B} Grounditig, An equipment groul ditg conductor skl
bo instalted with the feeder conductars betwesn ihe grouud-
ing terminal of the pool equipment panéiboard and the
prommling. termiinal of the appiicable service equipment o
seurce of a separately devived system, For other than {1
s feeders covered. in S80.25(A), Excepiion. or {2
feeders fo separaw butldings that do not utitize an insulated
sqpipment  grounding conductor in accordance  with
680.25(B(2). this equipment grounding conduciar shall be
insulatid.

o

(1) Size, This conductor shall he sized i accordinee with
2%0.122 bt pot smatler than 12 AWG. On separately de-
fved sysiems, this conducior. shall be sized in seeurdanse

s

Fable 250.66 but ot smatler than 8 AWG.

v

(2) Sepurae Ruildings. A feeder 10 2 separdte building or
structuie. shall be penoitied to supply swimming poul

165

{5

B INSTALLATHO!

watended of artached o remate pial\dhumdﬁ, sepvice equip
ment, ot lectrodes,

() Conductive Pool Shells, Boading o conduative povl
shells shull be provided as specified in 680.26(BX1)s} or
(BYXI¥D). Powred concroie. gnevraticaily appiied. or
sprayed conerets, aid coucitie Blook with phinied or plis
aered coatings shial ali be consideced conductive materials
due o water permenbifity. and potusic vinyl Hnes and
sidered 1o be none

condneiive il
(w) Stractural Reinforcing Steel. Unencapsubaied siruc-
izl reinforcing steel shall be honded togeiher by steel tie
wires or the equivalent: Where strucraral reinforcing steel is
praiated By & Rt ive o i, u copper <0
dgeror grid oshalt b in cowiance  With
GBC.2E(RYIND).

(b Copper Conduztor. Grid. A coppet conductor. grh
shall be previded and sl comply with Th1) tiraugh
LN
{1) B conswucted of mendmuin § AW bae

condnciars ponded (o each othor at all puins
). Coneny to the sroy f U pool sad 1
(3) Be aranped s 300-mm {12

peiwork of o

dicular grid patie
{4} B cred within

150 mim (6 i) from. ¢

(2) Pevinacier Suifocds. The perimeter surface shall o
tend for 1t {3 By horizomaily beyoud thie iride walls of
the. pool and <ha jude mapaved serfaces toas
poused concrete and other yees of pisving. Bonding 1o o
s shall b provided es speeified B
o ihe pool

diier  Sur
B0, 3

b 4330) sk vhati feaitached

couipmett hranch cireuits, ar feeders supplying & 14
pool equipment: branck: circuits, if the grounding -arrange-
meiics i the separate building meet the requitements i
250 32BN 1) Where instatied in other thar extsting Teeders
vered in GB0.25(A). Bxveption. a scparate egnipment
grounding o tod condiictor,

(A Perdprmaney, 11

S .

E - - B
(#) Bonded Passs. The pars specified BRISBX Y
throngh (#3{7) shall be honded togedier nsing solid cuppes
conductoss, jusulated -covered, or bare, not smaller than
% AWG or with rigid metat conduit of brasy ot aitur idens
iiied corsosion-resistant wetal, Connections to bondet
parts shatt be raude ordaiice with 230.8, An SAWG or
larger solid copper honding comdacior pravided to reduce
voitage gradients in the pani ares stall 1ot be required 1o by

Hi356

i Stenl or copper Condveis el at s
foue €4) points yniformiy
the peols For nonconductive
potnts shall nos e required
{8y Structurdl Reinforcing Steel S l red g
siee). shalt be bomded i acoordance with S0 ZHEN I a).
) Akernate Means. ¥ etural reinforeing stesl
is not available or iy oo Jgtive SOt
pouad, & Sopj 4 where the
foliowing cequin
1) At least one misimuit 8 AWG bate solid vopper oo
(2. The condneine: ghall
eter gurface:

iAo

sw the. contour of the: perim-

(3) Oty fistest splites shall be pnit
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ATTACHMENT I
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DEPARTMENT OF JUSTICE: DISABILITY RIGHTS
SECTION OF THE CIVIL RIGHTS DIVISION

FINAL REGULATORY IMPACT ANALYSIS OF THE FINAL

HEVISED HEGULATIONS IMPLEMENTING TITLES I AND

HEOF THE ADA, INCLUDING REVISED ADA STANDARDS
FOR ACCESSIBLE DESIGN

FINAL REPORT

Prapared By:

DR HLB DECISION RCONOMICS INC.
28403 Colesville Road, Suife 910
Silver Spring, MD 20910

July 23, 2610
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Table 3: Nomber of Establishments in 2014 by Facility Group
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1121H CONGRESS
109 H, R, 4256

To direct the Attorney (eneral to revise certain rules under titles II and

Mr.

To

W

o

ITT of the Americans with Disahilities Act of 1990 relating to accessible
means of entry to pools.

IN THE HOUSE OF REPRESENTATIVES
MARCH 26, 2012
MuLvANEY (for himself, Mr. ScHWEIKERT, Mr. JONES, Mr. QUAYLE,
Mrs. MyrIck, Mr. COFFMAN of Colorado, Mr. GARDNER, Mr. PENCE,
Mr. GRAVES of Missouri, Mrs. HARTZLER, Mr. Rosg of Arkansas, Mr.
BugrTON of Indiana, Mr. Gowpy, Mr. WiLsoN of South Carolina, Mr.
CavPrELL, Mr. Latra, Mr. Amonrr, Mr. BRRG, Mr. RBBLE, Mr
Krrny, Mr. Harris, Mr. LoNG, Mr. CARTER, Mr. Paur, Mr. PosEy,
Mr. IFLaki, and Mr. LaMBORN) introduced the following bill; which was
referred to the Committee on the Judiciary

A BILL

direct the Attorney (feneral to revise certain rules under
titles II and IIT of the Americans with Disabilities Act
of 1990 relating to accessible means of entry to pools.
Be il enacled by the Senale and House of Eepresenla-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.
This Act may be cited as the “Pool Safety and Acces-

sibility for Everyone (Pool SAFE) Act”.
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1 SEC. 2. FINDINGS.
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Clongress finds the following:

(1) One of the purposes of the Americans with
Disahbilities Act of 1990 is to “provide a clear and
comprehensive national mandate for the elimination
of diserimination against individuals with disabil-
ities.”

(2) The Nation’s proper goals regarding indi-
viduals with disabilities are to ensure equality of op-
portunity and full participation for such individuals.

(3) The Department of Justice’s revised regula-
tioms for titles II and IIT of the Americans with Dis-
abilities Act of 1990 recognize that places of public
accommodation should provide aceess to their amen-
ities to mmdividuals with disabilities.

(4) It 1s important for places of public accom-
modation to provide access to their amenities, -
cluding pools, to individuals with disabilities.

(5) Places of public accommodation should pro-
vide access to their amenities, mecluding pools, in a
reasonable, efficient, and expedient manner that ac-
counts for the interests of individuals with disabil-
ities and also considers other legitimate concerns,
such as safety and feasibility.

(6) As they relate to the accessibility of pools

at places of public accommodation, the current re-

sHR 4256 IH
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3
viged regulations for titles II and III of the Ameri-
cans with Disabilities Act of 1990 do not reasonably
or adequately balance the aceess needs of individuals
with disabilities with other legitimate, and some-
times competing, safety and feasibility econcerns.
3. REVISION OF RULES.
(2) EXTENSION OF C'COMPLIANCE DEADLINE.—

(1) IN GENERAL.—No suit may be brought for
a violation of the revised regulations for titles IT and
IIT of the Americans with Disabilities Act of 1990
regarding the requirements for places of public ac-
commodation and commercial tacilities to provide an
aceessible means of entry to pools (28 CFR 36.101
et seq.) that occurred on or after March 15, 2012,
and before the date that is one year after the date
of enactment of this Act, nor may the Attorney Gen-
cral investigate, or initiate a compliance review of
such an alleged violation.

(2) PENDING PROCEEDINGS DISMISSED.—Be-
ginning on the date of enactment of this Act, any
suit against a place of public accommodation or
commercial facility for a violation described in para-
graph (1) brought ou or after March 15, 2012, and
before the date of enactment of this Act shall be dis-

missed.

HR 4256 IH
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(b) RuvisioN or RuLis.—Not later than 60 days
after the date of enactment of this Act, the Attorney Gen-
eral shall revise section 36.304 of title 28, Code of Federal
Regulations, and any other appropriate rules m part 36
of such title to provide that—

(1) a place of public accommodation or a com-
mercial facility that has a pool and uses a portable
pool lift on request shall be in ecompliance with the
requirement under such rules to provide an acees-
sible means of entry to such pool, even if installation
of a permanent lift is readily achievable; and

(2) a place of public accommodation or a com-
mercial facility that has more than one pool and
uses one portable pool lift on request for all such
pools shall be in compliance with the requirement
under such rules to provide an accessible means of
entry to cach such pool.

(¢) PoonL DrriNeED.—The term ‘“‘pool” means a
swimming pool, wading pool, sauna, steam room, spa,
wave pool, lazy river, sand bottom pool, other water
amusement, or any other man-made body of water to
which part 36 of title 28, Cade of Federal Regulations,
requires places of public accommodation and commercial
facilities to provide an accessible means of entry,

O

*HR 4256 IH
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Material submitted by the Honorable Trent Franks, a Representative in
Congress from the State of Arizona, and Chairman, Subcommittee on the

IAAPA

Internntional Assodiation
of Amusement Parks and
Atractians
www IAAPAorg

HEADQUARTERS:
1448 Duke Street
Alexandrie, YA 22314
Tel, +1/703-836-4800
Fax -+1/703-836-1192
innpa@1AAPA.org

ASIA PACIRIC:

Level 16 Man Yee Building |
60-68 Des Yoeux Road
Central | Hong Kong SAR,
China
Phone: +852 3796 2568
Fax: +852 3796 2600
asiapacific @1AAPA.ory

EURDPE:
Square de Meaus 38/40
8-1000 Brussels
Balgium
Tel. +32/2401-6161
Fax +32/2401-6868
europe@IAAPA.org

LATIN AMERICA:
Ave. Presidente Masaryk 111,
Pisg 1
Col. Chapultepec Morales
México, D.F. 11560
Tel. +52/55 3300-5915
Fax +52/55 3300-5999
lotinoamerica@)!6APA.org

April 4, 2012

Allison Nichol, Chief
Disability Rights Section

Civil Rights Division

U.S. Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530

Submitted electronically via regulations.gov
Re: CRT Docket No. 123; AG Order No. 3327-2012
Dear Ms. Nichol:

The International Association of Amusement Parks and Attractions (IAAPA)
is the largest trade association for permanently situated amusement facilities
and attractions. IAAPA represents more than 4,000 facility, supplier, and
individual members in the U.S. Member facilities include amusement and
theme parks, waterparks, aftractions, family-entertainment centers, arcades,
Z00s, aquariums, museums, science centers, resorts, and casinos. Qur
membership ranges from very large, multi-location facilities to small, single-
site, family-owned operations.

The attractions industry strives to provide safe and accessible entertainment
to all guests. For more than a decade, IAAPA bas provided industry
viewpoints to the U.S. Access Board and Department of Justice on the ADA
Accessibility Guidelines (ADAAG) and the proposed recreation rules. IJAAPA
offers the following comments on the Department of Justice’s guidance
concerning the technical assistance document on accessible means of entry
and exit into swimming pools (“TA Document”), and the proposal to extend
the compliance deadline for accessible means of entry and exit into swimming
pools by 180 days:

Unorthodox Regulatory Process

Throughout the promulgation of the Revised Title III Rules on
Nondiscrimination on the Basis of Disability by Public Accommodations and
in Commercial Facilities (“Recreation Rules”), the U.S. Access Board and
Department of Justice were very open to seeking feedback from industry,
advocacy organizations, and the disability community on proposed guidelines
and rules. Because of this record of open rulemaking, IAAPA is extremely
disappointed the Department chose to essentially promulgate further
regulation without seeking input from stakeholders.

The recent DOJ interpretation and TA Document goes beyond the regulations
and 2010 Standard in requiring a fixed pool lift for new construction and
asserting that installation of a fixed lift was also readily achievable as barrier
removal. The interpretation also adds a requirement that all lifts be deployed
during all hours that a pool or spa is open to the public. These requirements
go beyond the recreation rules published in August 2010, and
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introduce safety issues that have not been sufficiently addressed. We are extremely disappointed the
Department did not provide an opportunity for comments on the technical assistance document
prior to its issuance.

Additionally, we are disappointed the Department is only seeking public comment on the
compliance date extension for this change, and not on the change itself. The ADA recreation rules
were issued after lengthy deliberations, including the issuance of proposed rules, invitation for
public comments, consideration of those comments, and public hearings. The rules were changed
without any opportunity for stakeholder input.

Technical Assistance Document

In addition to its disappointment with the Department’s unorthodox rulemaking, IAAPA has serious
concerns with requiring fixed lifts in waterpark facilities. Pools found in waterparks are not the
same as pools in other public accommodations. Waterpark pools tend to be large and/or serve a
purpose other than recreational bathing. Furthermore, the vast majority of the pools found in
waterparks are guarded by trained lifeguards and have pool attendants to assist guests. We believe
the Access Board and Departiment of Justice understood this difference, which is why they applied
special treatment to waterpark elements such as waterslide catch pools, lazy rivers, and wave pools.

Due to the unique pools found in waterparks, IAAPA believes waterpark operators should be able to
use a portable lift to create accessible entry or exit from a waterpark pool. Portable lifts offer guests
the opportunity to enter the pool in a place operators feel would be most easily and safely achieved.
Pool use and guest traffic patterns in waterpark environments is not always predictable, especially
when special programming is involved or when the waterpark is at peak capacity. Pool lifts may
need to be placed in areas that allow for safe use away from traffic areas, but they may also need to
be moved easily when traffic patterns change, for pool cleaning, or equipment access.

Pools that are clustered and attended pools should be able to share a portable lift. In clustered
pools, pool deck space may be limited. Having one lift that can be repositioned to accommodate
guests in multiple pools would allow operators to maximize the pool deck space between clustered
pools for transfers to/from mobility devices, and lifeguard and maintenance access. If a pool is
attended, the attendant will be able to reposition or deploy the pool lift “on-demand”.

Fixed lifts present serious safety concerns. In a waterpark environment, where there are many fun
water attractions, children may see a fixed pool lift as another attraction. Misuse of a fixed pool lift
that is always deployed presents a significant risk to the safety of others.

We understand the Department does not want to consider comments on the rules or the TA
Document, but we hope it will reverse its decision and consider the special circumstances of
swimming pools in waterparks.

Extension of Compliance Deadline

Arguably, swimming pool operators have had years to make their accessibility plans. IAAPA has
conducted education seminars and answered member questions on the ADAAG for nearly ten years.
Our good-faith advice to members prior to the 2010 recreation rules mirrored that of the U.S.
Access Board: to follow the Accessibility Guidelines when building or improving accessibility.

Members will now have approximately three months to comply with the TA Document and
Department’s new regulations concerning pool lifts. For many operators, and in the months leading
up to peak season, this is simply not enough time. For this reason, IAAPA supports the
Department’s proposal to extend the compliance date for accessible entry and exit into swimming
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pools until September 17, 2012. The TA Document created confusion in the aquatics industry and
demand quickly shifted from portable pool lifts to fixed ones.

Existing facilities fulfilling their barrier removal obligations will have to quickly revise their
accessibility plans, including soliciting bids on both the purchase and installation of fixed lifts, to
determine what is readily achievable. If they choose to install a fixed lift, construction will have to be
scheduled. There is simply not time for operators to do this before the start of the season
(traditionally Memorial Day).

Facilities that are building new swimming pools have already developed building plans and
obtained the necessary permits for elements that comply with the Department’s 2010 recreation
rule. For the reasons stated above, some operators may have planned for a portable lift. At this
point, construction plans will need to be modified, which in some jurisdictions may lead to
additional permitting, which will delay construction.

There is also the problem of supply: IAAPA members have been told there are simply not enough
lifts currently available on the market, and operators may not receive their lifts until May or June.

In conclusion, IAAPA is concerned with the disregard for the Administrative Procedure Act the
Department demonstrated by not consulting stakeholders before making regulatory changes that
will have real financial and potential safety impacts for the waterpark industry. In light of these
concerns, we request the Department extend the compliance date for 180 days until September 17,
2012, retract the current Technical Assistance Document and begin proper rulemaking to address
the issues raised.

Respectfully,

<5
&

Stephanie See
Director, Safety & Advocacy
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April 24, 2012

U.S. House of Representatives
Judiciary Committee
Subcommittee on the Constitution
H2-362 Ford H.O.B.

Washington, DC 20515

Dear Chairman Franks:

The International Association of Amusement Parks and Atiractions (IAAPA)
is the largest trade association for permauently situated amusement facilities
and attractions. IAAPA represents more than 4,000 facility, supplier, and
individual members in the U.S. Member facilities include amusement and
theme parks, waterparks, attractions, family-entertainment centers, arcades,
Z00s, aquariums, museums, science centers, resorts, and casinos. Our
membership ranges from very large, multi-location facilities to small, single-
site, family-owned operations.

TAAPA thanks the subcommittee for holding a hearing on the recent
Department of Justice guidance on accessible swimming pools. The
attractions industry strives to provide safe and accessible entertainment to all
guests. For more than a decade, IAAPA has provided industry viewpoints to
the U.S. Access Board and Department of Justice on the ADA Accessibility
Guidelines (ADAAG) and the proposed recreation rules.

TAAPA recently submitted public comment in response to DOJ’s Notice of
Proposed Rulemaking proposal to extend the compliance deadline for
accessible means of entry and exit into swimming pools by 180 days. In it,
IAAPA requested the Department extend the compliance date for 180 days
until September 17, 2012, retract the current Technical Assistance Document
and begin proper rulemaking to address the issues raised. Those comments
are included in this letter.

To summarize our comments to the DOJ:

1. IAAPA is concerned that the Department of Justice chose to
promulgate additional regulation through a sub-regulatory
interpretation and Technical Assistance Document, thereby avoiding
the notice and comment requirements outlined in the Administrative
Procedure Act. Throughout the promulgation of the Revised Title ITI
Rules on Nondiscrimination on the Basis of Disability by Public
Accommodations and in Commercial Facilities (“Recreation Rules”),
the U.S. Access Board and Department of Justice were very open to
seeking feedback from industiy, advocacy organizations, and the
disability community on proposed guidelines and rules.

The recent DOJ interpretation and TA Document goes beyond the
regulations and 2010 Standard in requiring a fixed pool lift for new
construction and asserting that installation of a fixed lift was also
readily achievable as barrier removal.
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The interpretation also adds a requirement that all lifts be deployed during all hours
that a pool or spa is open to the public. These requirements go beyond the recreation
rules published in August 2010, and introduce safety issues that have not been
sufficiently addressed. We are extremely disappointed the Department did not
provide an opportunity for comments on the technical assistance document prior to
its issuance.

2. JAAPA has serious concerns with requiring fixed lifts in waterpark facilities. Pools
found in waterparks are not the same as pools in other public accommodations.
Waterpark pools tend to be large and/or serve a purpose other than recreational
bathing. We believe the Access Board and Department of Justice understood this
difference, which is why they applied special treatment to waterpark elements such
as waterslide catch pools, lazy rivers, and wave pools.

Fixed lifts present serious safety concerns. In a waterpark environment, where there
are many fun water attractions, a fixed pool lift may become an attractive nuisance to
children, who may see it as another attraction. Misuse of a fixed pool lift presents a
significant risk to the safety of others. Due to the unique pools found in waterparks,
TAAPA believes waterpark operators should be able to use a portable lift to create
accessible entry or exit from a waterpark pool.

3. Waterpark operators have not been given enough time to comply with the regulatory
change. Swimming pool operators have had years to make their accessibility plans.
TAAPA has conducted education seminars and answered member questions on the
ADAAG for nearly ten years. Our good-faith advice to members prior to the 2010
recreation rules mirrored that of the U.S. Access Board: to follow the Accessibility
Guidelines when building or improving accessibility.

With Memorial Day just around the corner, waterpark operators now have
approximately one month to comply with the TA Document and Department’s new
regulations concerning pool lifts.

The TA Document created confusion in the aquatics industry and demand quickly
shifted from portable pool lifts to fixed ones. There are supply issues: IAAPA
members have been told there are simply not enough lifts currently available on the
market, and operators may not receive their lifts until May or June.

TAAPA thanks the subcommittee for holding this important hearing, and hopes it can persuade the
Department of Justice to reconsider its recent actions, reract the current Technical Assistance
Document and begin proper rulemaking to address the issues raised.

Respectfully,
o

ST
Stephanie See
Director, Safety & Advocacy
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Prepared Statement of the National Association of Home Builders

On behalf of the more than 140,000 members of the National Association of Home
Builders (NAHB), we appreciate the opportunity to provide testimony on the De-
partment of Justice’s Guidance on Access to Pools and Spas Under the ADA.

The National Association of Home Builders (‘NAHB”) is a Washington, D.C.-based
trade association whose mission is to enhance the climate for housing and the build-
ing industry. NAHB helps promote policies that will keep housing a national pri-
ority. A federation of more than 800 state and local associations nationwide,
NAHB’s membership includes over 140,000 members who will construct about 80
percent of the new homes built each year in the United States.

Residential construction is a highly regulated industry and home builders comply
with numerous federal, state and local statutes and regulations during the course
of operating their businesses. NAHB remains actively engaged on many fronts to
ensure that its members receive up to date information and education on changing
regulations and laws. As part of its advocacy efforts, NAHB seeks to ensure that
proposed federal regulations are promulgated in accordance with all procedural re-
quirements set forth under the Administrative Procedures Act (“APA”). 5 U.S.C.
§8§551 et seq.

NAHB’s members take their obligations to comply with the Americans with Dis-
abilities Act (“ADA”) seriously, and NAHB strongly supports the ADA’s goals in re-
moving discriminatory barriers. Accordingly, NAHB welcomes the opportunity to
speak out on Delaying the Compliance Dates for Certain Requirements of the Regu-
lations Implementing Titles IT and III of the Americans with Disabilities Act dealing
with accessible pools and spas. NPRM, 77 Fed. Reg. 16196.1

NAHB agrees with DOJ that additional time is necessary to ensure consistent ap-
plication of the rules to existing facilities and urges DOJ to, at a minimum, extend
compliance until the proposed September 17, 2012 date. Additionally, for the rea-
sons discussed below, NAHB calls upon members of Congress to urge DOJ to with-
draw Revised ADA Requirements: Accessible Pools—Means of Entry and Exit (U.S.
Dept’s of Justice, Jan. 31 2012) (hereinafter “TA Document”) or, in the alternative,
undertake a regulatory review of the TA Document pursuant to the APA and small
business review analysis as required by the Small Business Review and Enforce-
ment Act (“SBREFA”).

DOJ’s TA Document substantively changes the requirements of the final regula-
tions and the 2010 Standards,? and does so without affording the public and regu-
lated community an opportunity to participate fully through the rulemaking process.
DOJ describes the TA Document as a means “[t]o help educate pool owners and op-
erators concerning the requirements imposed by the regulations[.]” NPRM, 77 Fed.
Reg. at 16197. But, it is much more than an educational tool because it changes
the regulations by requiring public accommodations choosing pool lifts as a means
of removing barriers to install fixed pool lifts first, unless “installation of a fixed lift
is not readily achievable[.]” See TA Document at 3. A public accommodation ‘may
then consider alternatives such as use of a portable pool lift that complies with the
2010 Standards.” Id. (emphasis added). This position contravenes the specific lan-
guage in the 2010 Standards, which does not require that public accommodations
go through that analysis—i.e., a portable pool lift only after determining a perma-
nent fixed pool lift is not readily achievable. Moreover, DOJ’s newly stated position,
encapsulated in the TA Document, is not merely the agency’s interpretation of exist-
ing requirements, but is itself an “agency statement of general or particular applica-
bility and future effect” from which consequences will flow—compelling property
owners and managers subject to the ADA to install fixed lifts at pools and spas—
or {ace the consequences of noncompliance. 5 U.S.C. §551(4) (APA definition of a
“I'l.l e”)'

In letters to hotel pool owners associations, DOJ stated the “2010 Standards apply
to a built-in or ‘fixed’ pool lift or sloped entry that complies with the 2010
Standards[.]” DOJ, Letter to the Asian American Hotel Owners Association 2 (Feb.
24, 2012), available at http:/ /www.ada.gov/aahoa letter.htm; DOJ, Letter to
American Hotel and Lodging Association (Feb. 21, 2012), available at http://
www.ada.gov/ahla letter 2 21 htm. However, sections 242 and 1009.2 of the
2010 Standards are silent as to the type of pool lift required and neither differen-
tiates between fixed permanent lifts and portable lifts.

1DOJ published the final rule updating its regulations implementing the Americans with Dis-
abilities Act (“ADA”). See, e.g., Nondiscrimination on the Basis of Disability in State and Local
Government Services, 75 Fed. Reg. 56163 (Sept. 15, 2010).

2Included with its revisions to the regulations, DOJ also adopted the 2010 ADA Standards
for Accessible Design (Nov. 15, 2010) (available at www.ada.gov/2010ADAstandards index.htm).
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Moreover, DOJ seeks to circumvent public comment on the TA Document by spe-
cifically limiting the scope of the Notice of Proposed Rule Making (NPRM) and ad-
vising the public it will not entertain comments on anything other than the dead-
line. DOJ states in the NPRM that it does not “seek comments related to the merits
of the requirements themselves. . . . [DOJ] will deem any such comments on this
NPRM out of scope and will not consider them.” NPRM, 77 Fed. Reg. at 16197.
DOJ’s position on the TA Document is contrary to the APA because DOJ never sub-
mitted this substantive change through the APA’s notice and comment rulemaking
process, nor through SBREFA.

DOJ’s intention to limit the ability of the public to have notice of and comment
on the TA Document’s applicability creates an impermissible restriction on the
public’s due process rights to participate fully in the regulatory process. See, e.g.,
5 U.S.C. §§551 et seq. APA section 553 mandates that agencies must publish a gen-
eral notice of a proposed rule in the Federal Register at least 30 days before the
proposed rule is to take effect. 5 U.S.C. §553(c). The purpose of affording the public
an opportunity to receive notice of proposed rules and allowing time for comments
is “to reintroduce public participation and fairness to affected parties after govern-
mental authority has been delegated to . . . agencies,” and “assure[s] that the agen-
cy will have before it the facts and information relevant to a particular administra-
tive problem, as well as suggestions for alternative solutions.” American Hosp. Ass’n
v. Bowen, 834 F.2d 1037, 1044 (D.C. Cir. 1987) (internal citations omitted).

DOJ has denied the public and affected stakeholders the opportunity to partici-
pate fully in the rulemaking process and has circumvented the opportunity to pro-
vide information regarding reasonable alternatives, costs associated with compli-
ance, and impacts on small businesses. The TA Document does not qualify as an
exception to notice-and-comment rulemaking under the APA governing “interpretive
rules, general statements of policy, or rules of agency organization, procedure or
practice.” 5 U.S.C. §553(b)(3)(A). That is because the TA Document imposes “sub-
stantive rules” from which legal obligations flow. Batterton v. Marshall, 648 F.2d
694, 701-02 (D.C. Cir. 1980). In addition, merely because DOJ describes the TA
Document as “technical assistance” developed to “help educate pool owners and op-
erators,” this is not enough to cure its procedural defects. NPRM, 77 Fed. Reg. at
16197. In fact, the document’s title, “ADA 2010 Revised Requirements . . .” puts
stakeholders on notice that the agency views these as required for compliance.
DOJ’s own description as “technical assistance” is unavailing as the TA Document
purports to bind regulated entities. Gen. Elec. Co. v. EPA, 290 F.3d 377, 382-85
(D.C. Cir. 2002).

In conclusion, NAHB supports an extended deadline for compliance with certain
requirements of the ADA Title II and III implementing regulations, until September
17, 2012, as noted in the NPRM, for the purpose of rectifying the disparity between
the regulations and 2010 Standards, and the TA Document. NAHB urges DOJ to
withdraw the 2012 TA Document to ensure compliance with the APA, and consist-
ency with the 2010 regulations and the 2010 Standards. In the alternative, if DOJ
does not withdraw the TA Document, NAHB believes the subcommittee should ex-
amine DOJ’s compliance with the APA and SBREFA.

NAHB appreciates the opportunity to provide this statement to members of the
Subcommittee. NAHB looks forward to working further with members of Congress,
regulatory agencies and other interested parties to find solutions to these issues.
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The Real Estate Roundtabie

April 25,2012

The Honorable Trent Franks

Chair, Subcommittee on the Constitution
Committee on the Judiciary

United States House of Representatives
2138 Raybum House Office Building
Washington, DC 20515

The Honorable Jerrold Nadler

Ranking Member, Subcommittee on the Constitution
Committee on the Judiciary

United States House of Representatives

B351 Rayburn HOB

‘Washington, DC 20515

Re: Hearing on: “The Department of Justice 's Guidance on
Access 10 Pools and Spas Under the ADA™
Tuesday, April 24, 2012
4:30 PM

Dear Chairman Franks and Ranking Member Nadler:

On behalf of The Real Estate Roundtable (www.rerorg), I appreciate the
opportunity to provide this statement for the record of the above-referenced
hearing. The Real Estate Roundtable brings together leaders of the nation’s top
publicly-held and privately-owned real estate ownership, development, lending
and management firms, with the leaders of major national real estate trade
associations, to jointly address key national policy issues relating to real estate and
the overall economy. Collectively, Roundtable members’ portfolios contain over 5
billion square feet of office, retail and industrial properties valued at more than $1
trillion; over 1.5 million apartment units; and in excess of 1.3 million hotel rooms.
Participating trade associations represent more than 1.5 million people involved in
virtually every aspect of the real estate business.

The Roundtable’s members seriously heed their ADA compliance obligations.
We share the laudable goals of the ADA as enforced by the Department of Justice
(“DOJT”) for over 20 years, and agree we must continue to remove barriers of
discrimination so all persons can participate in our shared American experience.

The hearing concerns a pronouncement by DOJ published on January 31,
2012, entitled ADA 2010 Revised Requirements: Accessible Pools—Means of
Lntry and Lxit, as amplified by the letter dated February 21, 2012 from the Civil
Rights Division to the American Hotel and Lodging Association (collectively, the
“New Pool Standards”). As explained in more detail below, The Roundtable does
not believe that the New Pool Standards can have binding regulatory effect until
their own terms are subject to:
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(1) notice and comment rule making proceedings as required by the Administrative Procedure
Act (“APA™),

(2) small business impact review analysis as required by the Regulatory Flexibility Act,
amended by the Small Business Review and Enforcement Act (“SBREFA”); and

(3) the requirements of Executive Order 12866 (Sept. 30, 1993) and Executive Order 13563
(Jan. 18, 2011).

DOJ has thus far bypassed meaningful opportunities for regulated stakeholders to comment on
whether the New Pool Standards are themselves legal in the first instance under APA and SBREFA
prerequisites. The Department has also circumvented the procedures to improve regulatory review as
set forth in the Executive Orders signed by Presidents Obama and Clinton.

The New Pool Standards

On January 31, 2012, DOJ prescribed the New Pool Standards for compliance with the ADA’s
requirements for accessible pools and spas (available at: hitp//www.ada.gov/pocls 2010.htm). A
letter dated February 21, 2012 from DQJ’s Civil Rights Division to the American Hotel and Lodging
Association (available at htty//www ada cov/ahla letrer 2 21 him), further amplified the regulated
community’s obligations regarding pool and spa accessibility. The Pool Standards are themselves
styled as “Revised Requirements.” They impose brand new obligations which were never set forth in
the “2010 ADA Requirements” published in the Federal Register on September 15, 2010.

Public accommodations have enabled access to pool and spa features for mobility-impaired persons
for years, through means such as the availability of so-called “portable lifts.” However, the New Pool
Standards significantly changed the compliance rules for ADA-regulated properties. Among other
things, the New Pool Standards direct affected property owners to install permanent, fixed, hard-wired,
and electrically-grounded lifts at pools and spas. The installation of a fixed lift at an existing pool deck
requires an assessment of whether the deck can safely anchor a fixed lift, partial demolition of the pool
deck, an electrical permit, electrical bonding under the National Electrical Code, deck reconstruction,
and installation of the actual lift itself. And, permanent lift installation obviously precludes their
efficient use to provide accessible entry for multiple pools and spas at ADA-regulated properties.
Permanent lifts are thus considerably more complicated and costly than the prevailing industry
practice, which has ensured accessible accommodations through availability of portable lifts. While
DOT’s January 31 standards may provide an exception in cases where permanent lift installation is “not
readily achievable,” there are no clearly articulated guidelines to satisfy this vague criterion.

DOTJ initially expected compliance with the New Pool Standards by March 15, 2012. The
Department then extended the compliance deadline by 60 days and, through a Federal Register
announcement on March 20, 2012, issued a proposed rule to further extend the compliance deadline to
install permanent pool lifts until September 17, 2012. At no time, however, has DOJ formally solicited
public comment on the underlying substantive requirements for permanent lifts themselves.
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Not Enough Pool Lifts Even Exist in the United States to
Bring Regulated Properties into ADA Compliance.

There are simply not enough lifts to move to market to enable all ADA-regulated pools and spas
across the U.S. to comply with the permanent lift mandate by DOJ’s deadlines. According to
comments submitted by the Association of Pool and Spa Professionals:’

e There are approximately 310,000 public pools in the country. 85,000 of these are classified as
“lodging™ and 30,000 classified as “clubs.”

® Approximately 38,000 of these pools are accompanied by a spa.

o Of these, it is estimated that 153,000 pools and spas likely fall within ADA Title 1II, and are
thus immediately subject to the New Pool Standards.

s Other pools classified as “community” (55,000), “parks and recreation” (27,000), and
“schools” (21,000) fall under ADA Title 1I, and are expected to become subject to the
permanent lift requirement at some point.

e At a “war time” capacity level of production, anywhere between 2,000 — 5,000 lifts can be
manufactured a month.

* Assuming some existing stockpile in the range of 20,000 lifts could be moved to market right
now, it would tuke hetween 2-5 yeurs for ADA Title Hi-regulated properties to comply with
the new Pool Standards.

o Once Title IT pools are folded into the permanent lift mandate, compliance cannot be achieved
for many more years given the dearth of available lifts.

Yet, DOJ expects compliance with the New Pool Standards by May 21, 2012, with a possible
extension to September 17. The Department’s expectation of compliance this year is evidenced by the
two compliance seminars it has scheduled this May (http.//wwrw.ada gov/rees201 O/webinagr_pools htm)
— even though the New Pool Standards have never been subject to the open and transparent stakeholder
processes established by the laws and Executive Orders discussed below.

DOJ has lgnored Procedures Required By Law that Must Accompany all New Regulations.

. The New Pool Standards are not Merely an Agency Interpretation of Existing Requirements, but
are a “Substantive Rule” that Must be Subject to APA Notice and Comment Procedures.

The New Pool Standards themselves were never published in the Federal Register and the public
has never been afforded an opportunity to comment on their terms, substance, reasonableness, or
economic impact. However, an agency must comply with “procedures laid down” in the APA when it
promulgates a “legislative rule.” Appalachian Power Co. v. EPA, 208 F3d 1015, 1020 (D.C. Cir.

1 See hitp:/fimiages. magnetinail.net/images/clients/ APSP/artach/AD A _Proposal_Apyil 16.pdf. These ¢ were
submitted in response to DOJ's March 20 Federal Register notice, which only sought to extend the compliance deadline by
six months.




189

Constitution Subcommittee Hearing on ADA “Permanent Pool Lift” Requirements
Page 4
April 24, 2012

2002). Key among those procedural requirements is APA section 553, which dictates that agencies
must publish a general notice of a proposed rule in the Federal Register at least thirty days before the
proposed rule is to take effect. 5 US.C. §§ 553(b)-(d). Notice is adequate only if it provides
“Interested persons an opportunity to participate in the rule making through the submission of written
data, views or arguments.” 5 U.S.C. § 553(c). The final rule must include a concise general statement
of the rule’s purpose and basis. Id. Public notice and comment opportunities have a dual objective:
(1) “’[T]o reintroduce public participation and fairness to affected parties after governmental authority
has been delegated to ... agencies’”; and (2) to “assure[] that the agency will have before it the facts
and information relevant to a particular administrative problem, as well as suggestions for alternative
solutions.”” American Hosp. Ass'nv. Bowen, 834 F.2d 1037, 1044 (D.C. Cir. 1987) (citations omitted).

To The Roundtable’s knowledge, the New Pool Standards are the first time that DOJ has ever
informed the regulated community that the ADA must be satisfied by installation and hard-wiring of
permanent lifts (unless such installation is “not readily achievable” — a standardless exemption that
provides no clarity for how a property owner may satisfy it} Accordingly, DOJ’s January 31
pronouncement and February 21 letter constitute an “agency statement of general or particular
applicability and future effect” that, going forward, compels property owners and managers regulated
by the ADA to install permanent lifts at pools and spas. S U.S.C. § 551(4) (definition of “rule” in the
APA).

Notice and comment rulemaking does not apply to “interpretive rules, general statements of policy,
or rules of agency organization, procedure or practice.” 5 U.S.C. § 553(c). Because of the important
values engrained in APA procedures, these exceptions are to be narrowly construed. Batterton v.
Marshall, 648 F 2d 694, 704 (D.C. Cir. 1980), Bowen, 834 F.2d at 1044. The New Pool Standards do
not fall within this narrow exception and cannot be considered mere “interpretations,” because they are
“substantive rules” that “impose obligations, or produce other significant effects on private interests.”
Batterton, 648 F.2d at 701-02. The requirements DOJ has announced for permanent lifts are a
“fundamentally new regulation” and “work substantive changes in prior regulations.” Syncor fnt'l
Corp. v. Shalale, 127 F.3d 90, 94 (D.C. Cir. 1997); Sprint Corp. v. FCC, 315 F.3d 369, 374 (D.C. Cir.
2003). Moreover, just because an agency decides to style one of its pronouncements as “technical
guidance” or “interpretive” is “self-serving[]” and not determinative where it indeed intends to bind
parties into compliance. Gen. Elec. Co. v. EPA, 290 F.3d 377, 383-85 (D.C. Cir. 2002). (In any event,
it is worth noting that DOJ labels the January 31 issuance as “ADA 2010 Revised Reguirements.”)

The New Pool Standards “change[d] the rules of the game” (Sprimt Corp., 315 F.3d at 374) by
announcing mandates that had never before been published in any prior ADA regulations or
compliance manual. As such, the Pool Standards constitute a “substantive rule” and have no legal
force or effect until DOJ subjects them to APA notice and comment procedures.

2. The New Pool Standards are “Final Agency Action” for APA Purposes.

Further driving home the point that Pool Standards are “legislative rules” is that they satisfy the
criteria for “final agency action” under the APA.

Last month, a unanimous Supreme Court re-confirmed the established two-part test to determine
whether agency action is “final.” First, the agency action must determine “rights or obligations” and
“legal consequences [must] flow” from it. Sackets v. LPA, No. 10-162 (March 21, 2012) (Slip op. at
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p. 5) (citing Benneit v. Spear, 520 U.S. 154, 178 (1997)). This is the case with the New Pool
Standards. The permanent lift requirement is an “obligation” on the regulated community that cannot
be satistied by providing accessibility through a portable device, and failure to install a permanent lift
can result in serious “legal consequences” through the ADA’s powerful enforcement provisions
including fines and DOJ- or citizen-initiated litigation. Second, to be considered “final,” the action
must also “mark the ‘consummation’ of the agency’s decision making process.” Sackei!, slip op. at pp.
5-6 (quoting Bennett, 520 U.S. at 178), This element is satisfied as well in the current situation. The
proposed rule published on March 20 only solicits public comment on whether the compliance
deadline should be extended for six months — but it is a foregone conclusion that DOJ expects
regulated stakeholders to install permanent lifts in the first place, and the Department is already
planning compliance webinars for regulated stakeholders. While the ultimate date of compliance may
be open to discussion, the ferms and substance of the Pool Standards are not.

In sum, the permanent pool lift requirements meet the Supreme Court’s hallmarks for “final agency
action,” and must be subject to APA notice and comment procedures.

3. Asthe New Pool Standards are a De Facto APA Rule, They Must Also be Subject to Small
Business Impact Review Under SBREFA.

Because the New Pool Standards are substantive rules, they also have no regulatory effect until
they have been subject to a SBREF A analysis assessing their economic impacts on small businesses.

Agency action that is an APA “rule” also triggers SBREFA review. 5 U.S.C. § 601(2). See Nat'l
Ass'n of Home Builders v. U.S. Army Corps of Lng'rs, 417 F.3d 1272 (D.C. Cir. 2005) (permits found
to be APA “rules” also subject to SBREFA review). SBREFA review includes a 4-step process
attendant to any rule: (1) the agency must certify whether a proposed rule will have a “significant
econonlic impact on a substantial number of small entities” as a class (5 U.S.C. § 605(b)); (2) if so, the
agency must take steps to enhance small entities’ ability to participate in the rulemaking process (id. §
609(a)); (3) an agency must prepare and make available for public comment an Initial Regulatory
Flexibility Analysis (IRFA) of the likely adverse impacts on small entities and alternatives that could
reduce those impacts (id. § 603)), and (4) after taking comment on the proposed IRFA, proactive
assessment by the agency must prepare a Final Regulatory Flexibility Analysis and publish it along
with the final rule (id. § 604).

DOJ took none of these steps with regard to the New Pool Standards. As a result, the permanent
lift requirements cannot take effect (in September or otherwise) until SBREFA has been satisfied.

4. DOJ has Ignored the Directives of Executive Orders 12866 and 13563.

On January 18, 2011, President Obama signed Executive Order 13563, “Tmproving Regulation and
Regulatory Review.” It states:

* “Regulations shall be adopted through a process that involves public participation.” (Section

2a))

e “To promote” an “open exchange” of information between affected stakeholders and regulatory
officials, each agency “shall endeavor to provide the public with an opportunity to participate
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in the regulatory process. To the extent feasible and permitted by law, each agency shall afford
the public a meaningful opportunity to comment through the Internet on any proposed
regulation, with a comment period that should generally be at least 60 days.” (Section 2(b))

o “Each agency shall also seek to identify, as appropriate, means to achieve regulatory goals that
are designed to promote innovation.” (Section 3))

s “[E]ach agency shall identify and consider regulatory approaches that that reduce burdens and
maintain flexibility and freedom of choice for the public.” (Section (4)).

DOJ has satisfied neither the letter nor spirit of President Obama’s order to make regulatory
procedures more transparent. The Department’s commandment for permanent lifts evaded a
meaningful chance for regulated properties to develop innovative solutions that would fairly
accommodate the rights of the disability community and achieve Congress’s overriding ADA
objectives — while also promoting an open exchange of ideas so all stakeholders could consider and
develop appropriate and flexible regulatory solutions.

Moreover, as a watchdog to help ensure fair rule making procedures, through Executive Order
12866 the Clinton Administration vested the Office of Information and Regulatory Affairs (OIRA)
(within the Office of Management and Budget) with responsibilities to safeguard “a regulatory system
that works” for the American people, that balances health, safety and well-being without imposing
unreasonable or unnecessary costs. In this regard, one of OIRA’s key responsibilities is to conduct a
90-day review of “draft regulatory action, together with a detailed description of the need for
regulatory action” and an “assessment of the potential costs and benefits of the regulatory action ....”
Executive Order 12866 §§ 6(a)(3)(B), 6(b)(2)(B) (Sept. 30, 1993). There is nothing to indicate that
OIRA ever had the chance to conduct a 90-day review of the New Pool Standards, or that DOJ ever
submitted a draft of its permanent lift mandate with supporting documentation to OIRA for review.

5. APA, SBREFA, and Executive Order Processes Would Create a
Rulemaking Record to Buttress DOJ’s Ultimate Decision.

As the government agency asserting regulatory authority through the New Pool Standards, DOJ has
the burden to develop regulations that are not arbitrary, capricious, an abuse of discretion, or taken
without observance of procedure required by law. 5 U.S.C. § 706(2)(A). “[T]he agency must examine
the relevant data and articulate a satisfactory explanation for its action including a rational connection
between the facts found and the choice made.” Mortor Vehicle Mfis. Ass'n of the U.S., Inc. v. State
Farm Mut. Auto., 463 U.S. 29, 43 (1983) {quotation omitted).

The issues at stake in this matter should not be left to unsubstantiated anecdotes. Rather, to benefit
the disability community and regulated stakeholders alike, DOJ has an obligation to compile an
administrative record to support the ultimate regulatory decision it will make. Commenters should be
notified through the Federal Register to provide DOJ with the best available information, facts, studies,
and evidence regarding topics including, but not limited to, the following:

(1)  Whether there are legjtimate safety concerns that may impact children and other guests that
arise from the installation of permanent fixed pool lifts, especially for those properties that do
not have lifeguards on duty;
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(2) Evidence of whether the availability of portable lifts has been shown to interfere with the
accessibility needs of the disability community;

(3) Whether there are enough permanent lifts available on the market for immediate compliance
with the Pool Standards, and, if not, whether there is manufacturing capacity to move such
lifts to market and over what time period;

(4) Whether the hotel and lodging sector can adequately accommodate accessibility needs
through alternatives to fixed pool lift installation;

(5) Whether property owners face liability and insurance coverage issues as the result of
installing permanent lifts;

(6) The interplay between National Electrical Code and the New Pool Standards requirements for
hard-wired permanent lifts near water;

(7) Cost, manpower, and permitting issues associated with reconstructing pool decks to allow for
permanent lift installation;

(8) Whether added costs associated with fixed lift installation may drive owners and managers of
regulated properties to close pools and spas altogether; and

(9) Impacts to hotel franchisees and other small business entities in complying with the new Pool
Standards.

This is not an exhaustive list. But each item raises significant issues that are appropriate for
stakeholder comment. It is incumbent on DOJ to carefully consider these and other salient topics to
support the New Pool Standards with a rational and informed agency decision buttressed by a fact-
based administrative record.

6. The Roundtable Urges Support for H.R. 4256
the Pool Safety and Accessibility for Everyone (Pool SAFE) Act.

Following the issuance of the New Pool Standards — and responding to DOJ’s rejection of legal
procedures that would collect stakeholder comment on the need to install permanent lifts — Rep. Mick
Mulvaney (R-SC) and 52 co-sponsors have supported the Pool SAFE Act. This bill recognizes that
places of public accommodation must provide access to pools and other amenities in a reasonable and
efficient manner that balances other legitimate concerns such as safety and feasibility. H.R. 4256
would preserve the compliance status guo and clarify that regulated properties can meet their ADA
obligations by providing accessible means of entry to pools and spas through the use of portable lifts
upon request. Given that DOJ has completely failed to compile a rulemaking record to justify its
permanent lift mandate, The Roundtable urges Congress to pass the Pool SAFE Act.

In conclusion, the New Pool Standards announced by DOJ are tantamount to a “substantive rule”
that imposes obligations on aftected property owners to install permanent lifts for pools and spas at
public accommodations. Accordingly, the ADA requirements for permanent pool lifts do not have
legal force and effect until they are subject to notice and comment requirements under the APA, and
are subject to a small business impact analysis under SBREFA. We encourage DOIJ to initiate
processes to review the New Pool Standards under the APA, SBREFA and the pertinent Executive
Orders as soon as possible. As for a legislative response, and particularly in the absence of DOI’s
failure to compile a rulemaking record that justifies an ADA mandate for permanent lift installation,
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The Roundtable further urges Congress to enact H.R. 4256, the Pool SAFE Act. For questions
regarding this statement, please contact Duane J. Desiderio, Vice President and Counsel
(ddesiderio@rer.org; (202) 639-8400).

Sincerely,

L4~

effrey D. DeBoer
President and Chief Executive Officer

cc: Member of the Constitution Subcommittee, House Judiciary Committee
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commented that approximately 80-90% of the pools in public accommodations fall
within this potential exclusion, and therefore exempting such pools would mean that
swimming pools were virtually inaccessible for people with disabilities.

e Throughout this process and since the release of the 2010 Revision to the ADA, the
Industry has been proactive in providing training and programs to educate and encourage
compliance with the Standards.

The regulations as set forth in the 2010 Standards for Accessible Design do not state a
preference for fixed lifts. The ADAAG and NPRM each contained numerous specifications for
swimming pool lifts. Neither states that the lift should be affixed to the pool deck. While the
2010 Standards require that several methods of access be permanent or affixed, pool lifts are not
one of them.

Throughout the process, and in reliance on the plain language in the ADAAG and the
Standards, major investments were made by the pool and spa industry in the design,
manufacture, sale and installation of portable lifts.

In addition, all of the studies have recognized the efficacy and safety of portable lifts,
which are subject to the same rigorous standards as fixed lists and provide equal or superior
access for persons with disabilities. These lifts also typically weigh close to a thousand pounds,
ensuring that they remain in place until the facilities intend to move them. Portable lifts are
essentially patient lifts, and the DOJ continues to recognize that patient lifts may be free standing
or portable.

Fixed lifts will also most likely remain in place after hours, when pools are closed to the
public. As safety advocates, we are concerned about possible misuse and abuse of these fixed
lifts when an outdoor pool is closed and believe that the risk of unsafe misuse, particularly by
children and adolescents, is therefore substantially greater for a fixed lift. Similar views and
concerns have been expressed by owners and operators of these pools and their representatives.
Before the DOJ considers any requirement that lifts be fixed, these issues require thorough study
and evaluation by experts in several disciplines, including aquatic safety, human factors and
communications and child and adolescent behavior. To our knowledge, such a study has not been
conducted.

For these same reasons, fixed lifts are also at far greater risk of vandalism and destruction
after hours. The undersigned manufacturers are already aware of several instances where lifts
have been vandalized when left unattended or after hours, thereby depriving persons with
disabilities from access to the pool until costly repairs could be made.

Allowing portable lifts in all situations also brings compliance within the reach of more
facilities, reducing installation costs by eliminating the need to break through the pool deck in
order to comply with electrical bonding requirements that eliminate risk of shock.

For these reasons, we strongly urge the DOJ to withdraw its Technical Assistance
Document of January 31, 2012, and to specifically state that portable swimming pool lifts may
be used wherever a pool lift is chosen. This will eliminate the massive confusion that has ensued,
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as well as the costly and unnecessary lawsuits and other disputes that will otherwise occur over
what is readily achievable. We also urge the DOJ to extend the compliance date until September.

‘We thank the Committee for its time and consideration.

SINCERELY

Mesarbod..
\i.aaﬁ\.;

Jennifer Hatfield, Director of Government Relations

Northeast Spa and Pool Association —by Lawrence S. Caniglia s/
National Swimming Pool Foundation - by Tom Lachoki s/
SR Smith, LLC - by Richard Laitta s/
Aqua Creek, LLC - by Brian Goettlich s/
Spectrum Aquatics - by Tracy Corens s/
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Material submitted by the Honorable Jerrold Nadler, a Representative in
Congress from the State of New York, and Ranking Member, Sub-
committee on the Constitution
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"easily accomplishable and able to be carried out without much difficulty or expense" — they need
not do so.

In addition, individuals with disabilities are not entitled to damages in ADA lawsuits
challenging the inaccessibility of public accommodations.

The hotel industry has been aware of -- and involved with -- the development of the new
pool accessibility standards for a decade. The Access Board initially issued standards for pool
accessibility in 2002 guidelines for recreational facilities. Tn 2004, the Access Board incorporated
those standards into its new Accessibility Guidelines. The new regulatory standards come directly
from those 2004 guidelines. The Justice Department first published an Advance Notice of Proposed
Rulemaking requesting feedback concerning the Access Board standards in 2004, followed by a
second Advance Notice of Proposed Rulemaking in 2008. The final rule was adopted on September
15, 2010, and gave existing pools another eighteen months to comply with the new requirements.

In conclusion, we oppose any effort to roll back regulations providing accessible swimming
pools for people with disabilities. These places of public accommodation have had years of notice
and substantial opportunity to prepare for these requirements.

Sincerely,

ACCSES

American Association of People with Disabilities
American Foundation for the Blind

American Network of Community Options and Resources
Association of University Centers on Disabilities

The Arc of the United States

Bazelon Center for Mental Health Law

Brain Injury Association of America

Council of Parent Attorneys and Advocates, Inc.

Daniel Jordan Fiddle Foundation

Disability Rights Education and Defense Fund

Easter Seals

Epilepsy Foundation

Helen Keller National Center

Mental Health America

National Association of Councils on Developmental Disabilities
National Council on Independent Living

National Disability Rights Network

National Down Syndrome Society
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National Multiple Sclerosis Society
Paralyzed Veterans of America
United Cerebral Palsy

United Spinal Association
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Prepared Statement of the National Disability Rights Network

As the nonprofit membership organization for the federally mandated Protection
and Advocacy (P&A) Systems and Client Assistance Programs for people with dis-
abilities, the National Disability Rights Network (NDRN) would like to thank Chair-
man Franks, Ranking Member Nadler and the Subcommittee for the opportunity to
submit written testimony for today’s hearing on the Department of Justice’s Guid-
ance on Access to Pools and Spas under the Americans with Disabilities Act. Over
twenty years after the passage of the Americans with Disabilities Act (ADA), the
accessibility of swimming pools and other recreational facilities remains a problem
for people with disabilities around the country. NDRN encourages the Judiciary
Committee to work with the Department of Justice and with swimming pool owners
to ensure that people with disabilities are able to enjoy swimming pools and other
recreational facilities to the same extent as others in our society.

As a part of the training and technical assistance that NDRN provides to the Pro-
tection and Advocacy agencies, NDRN holds many face-to-face meetings in hotels
throughout the country. As such, NDRN routinely books hotel rooms and wants our
staff, the staff of the P&A agencies, and other participants to have the opportunity
to enjoy all the amenities provided by the hotels. As a disability rights organization
whose staff and membership include people with disabilities, we are committed to
holding our conferences and meetings at locations that provide full accessibility.

The effective date for swimming pool owners to become compliant with ADA
standards was originally March 15, 2012, but the Department on its own chose to
extend that time until May 21, 2012. Based on the history of these standards dis-
cussed below, NDRN believes that this first extension was unnecessary and sees no
reason (politically, practically, or in the furtherance of public policy) to extend this
compliance date any longer. The 2010 ADA Accessibility Standards did not create
the requirement for accessibility for pools and spas; it only provides more detailed
specifications of how to provide that accessibility.

Protection and Advocacy programs across the country have represented people
with disabilities seeking access to public swimming pools. For example, P&As in
Pennsylvania, Ohio, and Colorado have successfully negotiated agreements with

owners of pools to provide pool lifts to allow individuals with disabilities to use
those pools. Despite these modest successes, most people with disabilities through-
out the country continue to be unable to access swimming pools on the same basis
as their non-disabled peers.

The Department’s process to develop accessibility guidelines for swimming pools
began over 7 years ago on September 30, 2004, when the Department published an
Advance Notice of Proposed Rulemaking (ANPRM), 69 FR 58768. This ANPRM re-
quested feedback about the Department’s proposal to adopt the Access Board’s 2004
revisions to the ADA Accessibility Guidelines (ADAAG), which included provisions
for swimming pool accessibility. The Department then published a Notice of Pro-
posed Rulemaking almost 4 years ago on June 17, 2008 seeking public comment,
73 FR 34508. The Final Rule was formally published in the Federal Register on
September 15, 2010, 75 FR 56254, and gave owners and operators of existing pools
18 months before the specific regulations became enforceable.

Enough time has passed to allow swimming pool owners to make their pools com-
ply with the ADA. Over 18 months has passed from the date the final rule was an-
nounced, over 4 years has passed from first proposal of a final rule, and over 7 years
has passed from first the first proposal to adopt the ADAAG standards for pools and
spas. Moreover, the requirement to remove barriers to accessibility to swimming
pools for people with disabilities has been part of the statutory requirement under
the Americans with Disabilities Act since it was passed in 1990, almost 22 years
ago. The need for pools and spas to be accessible for people with a disability is not
some new idea, but one that has been in federal law for more than 2 decades.

Additionally, the Department’s regulations provide more than sufficient flexibility
since the requirement is removal of physical barriers that is “readily achievable,”
or easily accomplishable and able to be carried out without much difficulty or ex-
pense.

The swimming pool owners have raised concerns about the Department of Justice
requirement that they install fixed rather than portable lifts. The Americans with
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Disability Act Accessibility Guidelines, or ADAAG, include specific guidelines re-
garding the installation of pool lifts. See http://www.access-board.gov/ada-aba/
final.cfm#a1009. Generally, portable pool lifts cannot meet the ADAAG standards,
because they cannot be installed or independently operated by people with disabil-
ities. As the Department of Justice has indicated, however, if an entity chooses to
use a lift complying with the ADAAG standards that is removable or otherwise des-
ignated as “portable,” it may do so, as long as while the lift is provided at the pool,
it is affixed in some manner to the pool deck or apron.

NDRN is pleased that some members of the hotel industry have realized that over
the course of 22 years the ADA applies to the accessibility of their pools and have
taken a proactive approach and installed pool lifts. For example, in recent negotia-
tions with a hotel chain to hold a conference, NDRN raised the issue of whether
the swimming pools were accessible for people with disabilities, and were assured
that all the hotels were in compliance with all current ADA laws and regulations
concerning the pool and had a pool lift. In addition, they were prepared to comply
with any and all revisions to Title 3 of the ADA that may occur, and took, “great
pride in ensuring . . . our properties meet and exceed any government regulation.”

As NDRN continues to contract for our business meetings as well as our staff
making their own personal summer travel and vacation plans, we believe that peo-
ple with disabilities should be able to enjoy the same recreational amenities and op-
portunities as every other American. Delaying the effective date of the regulations
any further will mean another season where people with disabilities will be denied
the opportunity to use pools when they travel on vacations with their families or
on business. This is unacceptable.
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Introduction

On behalf of its more than 35,000 members, 62 chapters and support groups nationwide and the
more than 1 million Americans with spinal cord injuries and disorders across the country, the
United Spinal Association strongly supports the Department of Justice’s (DOJ) final rule
detailing requirements for accessible entry and exit for pools and spas under the Americans with
Disabilities Act (ADA) of 1990, [accessibility — 28 CFR 35.150; readily achievable barrier
removal —28 CFR 36.304]. United Spinal submits these comments for the record for the April
24, 2012 Committee on the Judiciary’s Subcommittee on the Constitution hearing on both the

accessibility and readily achievable barrier removal rules.

Founded in 1946 by paralyzed veterans, United Spinal has since provided services, programs and
advocacy to improve the quality of life of individuals of all ages living with spinal cord injuries
and disorders (SCI/D) such as multiple sclerosis, amyotrophic lateral sclerosis, post-polio
syndrome and spina bifida. Throughout its history, United Spinal Association has devoted its
energies, talents and programs to improving the quality of life for these Americans and
advancing their independence. United Spinal Association is also a VA-authorized veterans’

service organization assisting veterans with disabilities to receive their rightful benefits.

Background

The Department of Justices” (DOJ) regulations concerning swimming pool accessibility were
based directly on standards adopted by the U.S. Access Board in 2002, appointed by then
President George W. Bush to provide federal expertise in developing accessibility standards for
people with disabilities. Hotel owners and other swimming pool owners, therefore, were hardly
taken by surprise by the final regulations originally issued by DOJ in 2010 which were to
become effective in March 2012, some 22 years after the ADA was enacted. The Access Board
began looking at the issue of pool access in 1996, adopted pool access standards in 2002 and
incorporated those standards into its ADA Accessibility Guidelines in 2004. The DOJ adopted
these standards as part of the 2010 Advanced Notice of Proposed Rulemaking (ANPRM),
informing the hotel industry and other pool owners, nearly two years before the rule was to be

implemented. Moreover, as Representative Jerrold Nadler (D-8" NY) noted at the April 24

! Hallof the Access Board's members are appointed by the President and hal( are representative ol (ederal agencies
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Constitution Subcommittee hearing, the hotel industry’s comments submitted in response to that
ANPRM contemplated the possibility that fixed pool lifts would be required in 2010. Pool
owners then had another 18 months after the promulgation of these regulations to prepare

themselves to comply with the law.

The Access Board's extensive consideration of the pool access standards included a detailed
research study by the National Center on Accessibility (NCA) in 1996. The study evaluated
different methods and standards for their appropriateness, facilitation of independent use, degree
of consistency with existing building standards, level of safety, and impact on pool design. With
the assistance of a national advisory panel, the NCA undertook a comprehensive review of
literature, a national survey of hundreds of people with disabilities, hundreds of swimming pool
operators, managers, aquatic directors, and adaptive aquatic instructors, and actual on-site pool
testing of identified designs and devices by people with disabilities. The on-site testing
examined the appropriateness, independent use, and safety of the identified means of pool access

by people with diverse disabilities.’

The Board’s comprehensive examination and DOJ’s subsequent deliberations took into account
the input and interests of all stakeholders, considering among other things cost and safety issues.
If anything was extraordinary about this rulemaking process, it was the thorough and detailed
consideration that was involved. 1n view of this highly deliberate and thorough approach, any
suggestion that further study of these compliance standards is now needed is without merit and
would represent an unwarranted increased delay in the implementation of these overdue

disability rights regulations.

The hotel industry has expressed concerns about a January 2012 DOJ technical assistance
document that clarified that covered entities may have to install a "fixed" pool lift in existing
pools if deing so is readily achievable. The industry claims that this was a "new and arbitrary”
standard. However, throughout the history of the ADA, DOJ’s accessibility standards have
consistently applied to fixed or "built-in" elements. Any doubt about this is resolved by the

DOIJ's own regulations, which explicitly state: "The 1991 Standards and the 2010 Standards

Sce National Center on Accessibility, Swinming Pool Accessibility Project, Lxcecutive Summary, at

http:/Avww neaonline.org/pools/poolstudy.shtml. Among other things, the study recommended that "[plool lifts shall facilitate
unassisted operation.” Portable pool lifts rarely offer opportunities for unassisted operation, and the hotel industry's position that
portable lifts should be stored away unless and until a person specitically requests to use them would ettectively prohibit
unassisted operation.




205

apply to fixed or buili-in elements of buildings, structures, site improvements, and pedestrian

. B 3
routes or vehicular ways located on a site."

With precedent of more than 20 years in the law’s
implementation, Congress should not be engaging in efforts to undermine the continuing

application of the ADA.

DOJ is acting within its authority to enforce accessibility and readily achievable barrier

removal regulations.
The DOJ ADA regulations at issue require existing facilities to satisfy accessibility standards

only if doing so is "readily achievable," i.e., "easily accomplishable and able to be carried out
without much difficulty or expense." If compliance by installing a fixed pool lift can be
demonstrated by pool owners to be unaffordable and overly burdensome, then a portable lift may
prove adequate to achieve compliance. Congressional attempts to deprive the DOJ of its
authority to enforce its own regulations to implement the ADA would be both arbitrary and
capricious. The DOJ rulemaking process for accessibility and barrier removal has been
transparent and accountable and is well within the DOJ’s interpretive authority and offers
considerable flexibility. Legislation that would now deprive the DOJ its authority to enforce its
own regulations would establish a dangerous precedent and would unfairly initiate a process
depriving 54 million Americans with disabilities of their legal right to participate in a broad

range of activities enjoyed by the general population.

The Justice Department’s regulations do not impose unreasonable cost burdens on pool

owners and operators such as hotels.
Despite the hotel industry's allegations that compliance with the regulations would be so costly

and burdensome that pools will shut down rather than comply, the regulations require the
installation of a fixed pool lift in existing pools only where it is "readily achievable", that is,
where it can be accomplished "without significant difficulty or expense." Readily achievable
means that an existing pool or spa would only need to have a fixed pool lift if the owner could
demonstrate that the installation could not be aftforded or was otherwise unduly burdensome. If
it is too expensive and not considered easy to install a fixed pool lift in an existing pool, then a

portable lift may be all a facility would be required to provide.

The "readily achievable" standard was imposed by Congress in the ADA itself, and has been

used for nearly 22 years. In fact, this standard was sought by business leaders in order to avoid a

28 C.FR. § 35.151(d).
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"one size fits all" standard for existing facilities and have instead a more flexible, individualized
standard that would take into account factors such as the size, nature, and resources of a
particular business. Business owners benefit from this flexible test, but must of course make the
determination about whether it is readily achievable to meet accessibility standards. That is
hardly unreasonable or unfair. Pool owners who cannot afford to install lifts in existing pools do
not have to shut down their pools, nor will they face civil penalties. Pool owners that fail to
comply with the regulations are not subject to large damage awards. They are required only to
determine how best they can comply and act accordingly. On the other hand, individuals with
disabilities cannot obtain monetary damages against hotels and other private pool owners for

violations of the ADA's accessibility requirements.

Rules on readily achievable barrier removal provide the necessary flexibility.
‘We believe that the existing provisions for program accessibility (28 CFR 35.150) and readily

achievable barrier removal (28 CFR 36.304) provide sufficient relief for entities that may not be
able to immediately comply with the requirements to provide pool or spa access, especially when
they have more than one such facility at a property. Furthermore, the concepts of program
accessibility and readily achievable barrier removal are not new and have been an integral part of

the Americans with Disabilities Act (ADA) since its passage in 1990.

All of the entities currently requesting an extension to the implementation of the rules should be
familiar with these concepts and have (or at least should have) already applied them to other
aspects of their programs and facilities such as entrances and exits, curbs and elevators.
Moreover, ADA requirements are ongoing and even when financial hardship may delay
compliance for a year or two, it still remains incumbent on the pool or spa owner to adequately
plan in advance for such compliance in anticipation of fulfilling the legal requirements whatever

the approved timeframe.

As a service organization that provides accessibility consultation, United Spinal Association has,
since 2010, received numerous calls for assistance from various types of entities that have pools
and spas within their facilities. These entities were interested in meeting their obligations as set
forth in the 2010 ADA Standards and were actively engaged in planning how they would
comply. They did not make excuses, request delays or focus their energies on trying to diminish
the required standard. They understood the concept of barrier removal, its achievability and the

importance of planning to fulfill their legal responsibility. We, therefore, find rather
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disingenuous recent complaints from pool owners that led to DOJ’s postponement of the rule’s
effective date until May 21, 2012,

If the vast majority of owners and operators of public use swimming facilities were genuinely
confused about the requirements, then where was the outcry 18 months ago when the 2010
Standards were initially released? We fail to see rational justification for any further delay, nor,

frankly, for the current delay.

The DOJ regulations do not create unusual safety risks.
The U.S. Access Board concluded after extensive investigation that pool lifts pose no greater

safety risks than any other pool equipment. In studying this issue, the Board consulted with
hundreds of swimming pool operators, managers, aquatic directors, adaptive aquatic instructors,
and people with disabilities, and conducted on-site testing of all types of pool access methods by
people with different disabilities. Based on this extensive evidence, the Board rejected the hotel
industry's speculation about safety concerns. Tf Congress intervened every time a trade
association hired its own expert to disagree with the experts whose conclusions formed the basis

for a regulation, the entire federal regulatory process would come to a halt.

Moreover, the hotel industry's suggestion that the DOJ cannot require fixed lifts until it has
studied the safety issues further, and that those safety issues cannot be fully understood as long
as fixed lifts are not required, appears intended to prevent the DOJ from ever acting on this issue.
Tn her testimony on behalf of the American Hotel and Lodging Association, Ms. Minh Vu stated
that the DOJT’s finding that there is no evidence of child safety risks reflects the fact that there has
never before been a requirement to have permanent pool lifts, and the issue must be studied
further before the DOJ can act. Yet Ms. Vu and her client vigorously oppose the imposition of
any requirement to install permanent pool lifts. If Congress were to grant their request,
according to Ms. Vu's logic, there would never be a sufficient basis for the DOJs to act on this
issue; absent any requirement to install permanent lifts, further study would always be needed.

Congress must see through this specious reasoning.

Fixed pool lifts do not pose increased safety risks. The Accesss Board thoroughly addressed
safety concerns in its 2004 pool guidelines and found “no evidence” of increased risk from pool
lifts. Pool owners can take the same steps for pool lifts that they already take to ensure pools or

pool fixtures (such as diving boards) are not used improperly or without supervision.
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Access to swimming pools and spas is vital for people with disabilities.
Access to swimming pools is extremely important for people with disabilities. Swimming is an

important part of participating fully in one’s community and engaging in social interaction with
friends and family. Can it ever be justifiable to prevent our nation’s wounded service-members
and disabled veterans from their rightful access to public pools with their families after their
sacrifice in defense of our nation’s security and freedom? We think that is exactly what the
proposed legislation to undermine the accessibility regulations would do! In addition, for many
people with disabilities, swimming is a critical means of rehabilitation and exercise that helps
maintain strength and independence. Portable pool lifts are frequently inadequate for people
with disabilities. Too often hotel and pool staftf do not know where to find the portable lifts or

how to set them up.

The opportunity to swim is important for people with disabilities, as it is for the general
population. Ensuring that people with disabilities have access to everyday activities and can
participate in all aspects of society has always been a core civil right promoted by the ADA. The
April 24th testimony of Ms. Christa Bucks Camacho, a Senior Executive Service Candidate with
the Social Security Administration living with a significant disability and Ms. Ann Cody, a
paralympian representing BlazeSports America, confirmed the experiences of so many people
with disabilities; swimming is not only a means of recreation and relaxation, but also an
important avenue for children and adults with disabilities to interact with their peers and their
families, and participate in their communities. In addition, swimming is a critical way for many
people with disabilities to exercise and build strength and stamina in order to facilitate greater
independence. Ms. Camacho's testimony validates these results as she attributes the strength she
gained through swimming to her capacity to get in and out of a car independently, to transfer in

and out of bed on her own, and to go to the bathroom by herself.

Current legislative proposals threaten DOJ authority to carry out the law as iutended.

Certain members of Congress have introduced legislation that would delay or revise the ADA
pool accessibility rules. H.R. 4200, recently introduced by Rep. David Schweikert (R—S'h AZ),
would ‘amend the Americans with Disabilities Act of 1990 to stop the U.S. Attorney General
from enforcing ADA accessibility regulations for accommodations at public pools. H.R. 4256,
the Pool Safety and Accessibility for Everyone (Pool SAFE) Act’, introduced by Rep. Rick
Mulvaney (R-5" SC), would order the Attorney General to revise rules under Titles 11 and 111 of

the ADA related to accessible means of entry to public pools. Senate counterpart bills to these
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proposals, S. 2191 and S.2186, have been introduced by Sen. Jim DeMint (R-SC). Any of these
bills, if enacted, would make a mockery of the DOT’s appropriate authority to enforce the ADA
pool accessibility regulations and threatens the capacity of government to fulfill the law’s
disability rights obligations going forward. This threat was highlighted in the opposition to HR
4200 expressed so eloquently by Rep. John Conyers (D-14" ML) at the hearing on April 24, We
urge that Congress recognize the havoc that would be wrought by the proposed legislation and
defeat them as well as the proposed amendment that would prohibit the Department of Justice
from enforcing rules under the ADA requiring public and commercial facilities to provide a
permanent means of access to public pools and spas for people with disabilities. Our lawmakers
should not turn back the clock on ADA implementation and reinforce the discrimination that the

law was intended to overcome.

Conclusion

United Spinal Association strongly supports the principles of the ADA, enabling equal
opportunities for individuals with disabilities in the areas of employment, public services, public
transportation, public accommodations and communications. The law reflects hard-fought
victories for civil rights and equality. Along those lines, Congress must not weaken the principles
of the ADA by delaying or otherwise inhibiting DOJ’s enforcement of the pool and spa

accessibility regulatory requirements.

‘We believe that our nation’s 54 million individuals with disabilities, including the more than one
million individuals with spinal cord injuries and disorders, have waited long enough for access to
pools and spas. The January 2012 guidance issued by DOJ clarifying the intent of the final rule
for existing pools and spas did not alter the requirements DOJ published in September 2010.

The gold standard for new construction is a fixed pool lift. Tt is logical that fixed pool lifts would
be required for existing pools and spas if “readily achievable” Readily achievable means that an
existing pool or spa would only need to have a fixed pool lift if the owner could demonstrate that
the installation could not be afforded or was otherwise unduly burdensome. Readily achievable is
the flexibility that was built into the ADA to ensure that a one size fits all approach is not
required. Ifit is not readily achievable for a small, family-owned business to install a fixed lift
for a pool or spa, then that business may be permitted to install a portable lift. The ADA’s
inclusion of the readily achievable standard represents the compromise between the needs of

people with disabilities and the costs of accommodations.
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If Congress intervenes by delaying implementation or hindering enforcement of DOJ’s final rule,
we fear that a dangerous precedent will have been set for the future of the ADA. The final rule
was the result of an extensive regulatory process that provided ample opportunity for
participation. 1t is now time for Congress to step back and let the regulatory process function as

was envisioned when the ADA was passed with broad bipartisan support 22 years ago.

For all of the reasons stated above, we urge that the DOJ be permitted to move forward without
further delay to make effective the requirements to provide access to pools, wading pools and
spas on May 21, 2012. Congress must resist efforts by certain pool owners and members of
Congress to deprive individuals living with disabilities from their equal rights to access and

enjoy swimming and spa facilities available in their communities.
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The lodging industry fully supports the goals of the landmark Americans with Disabifities Act and prides
itseifin meeting the needs of ali travelers. Hoteliers are sesking 2 solution that achieves the dual purpose
of zccessibilily and safely for ol guests.
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Servmg fhe haspstalzty indlystiy for aver a century, the Amelican Hotel & Lodging Association (AHELA) is the sole

O 61 iting ali seglotsand stakefmld@ré inthe todging industry, inclading individual hate
propedty membcm fraatet G ampames student and freully members, and indusiny supplisrs, Headquareredin
Washinglon; D.C AHRLA provides members with national advacacy on C&pz%ui Hill: public refations and image
raanagerit, edaiuauon research and information; and oftier value-added sewvices to provide botlom-ing savirngs
ant gnsurea positive i shimate: for therlodging induitiy. Pariner stale associations provide iocel

¥ wtation and atdiional dost-saving benefits to membars.
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May 1,2012

The Honorable Trent Franks

Chairman, Judiciary Committee Subcommittee on the Constitution
2435 Rayburn House Office Building

United States House of Representatives

Washington, DC 20515

The Honorable Jerrold Nadler

Ranking Member, Judiciary Committee Subcommittee on the Constitution
2334 Rayburn House Office Building

United States House of Representatives

Washington, DC 20515

Dear Chairman Franks and Ranking Member Nadler,

[ write to you today as a(n) parent of a youth with a disability to respectfully request that my son
Taevan Grant and all individuals with disabilities have equal access to aquatic recreational
opportunities as individuals without disabilities. I have recently been informed that Congress is
considering legislation that would prevent the Department of Justice from enforcing its own
regulations and keep public pools from being accessible as required by the ADA. 1 am very
concerned about this legislation. I strongly encourage you and your colleagues to act to ensure that
individuals with disabilities have the ability to access swimming pools and other facilities.

My son Taevan lost his lower right leg at the tender age of two now he is seven and swimming ever
sense. My son loves the water, it helps build his self esteem, and the water gives him a sense of freedom.
My family does not own a pool and cannot afford one at this point. It would be devastating to Taevan
to know he couldn’t go to the pool anymore because adults did not think through this matter clearly.
We are depending on you to make the righ decision. Please allow disable people the saume rights as
others.We all are human; the same color blood pour from our vain which shows we all are one.

It is critical that all individuals, including individuals my son with a disability, have the opportunity
to participate in physical activity and sport. Research has shown that physical activity significantly
enhances the physical, mental, social, and emotional wellbeing of an individual with a disability.
[This is a fact we have seen for ourselves! or This has certainly proven true in our family!] Yet many
individuals with disabilities face barriers to accessing physical activity opportunities and the result
is that obesity rates for adults and children with disabilities are 57% and 38% higher, respectively,
than rates for adults and children without disabilities (Centers for Disease Control and Prevention).
Swimming is a highly desirable activity for many people with mobility impairments (more than 13
million Americans who use a wheelchair, walker, cane or other aid to assist in mobility), as it
enables individuals with disabilities to move freely with fewer limitations (U.S. Census).

Our family has been fortunate to have the ability to access adaptive swimming programs through a
[BlazeSports club, our local parks department, our school, etc]. Regrettably too many families,
unfortunately, do not have same opportunities. Please, do not limit the Department of Justice's
ability to ensure full access to swimming pools and spas for individuals with disabilities.

Thank you for considering this request.

Sincerely,

Alene Brown-Grant
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May 7, 2012

The Honorable Trent Franks

Chairman, Judiciary Committee Subcommittee on the Constitution
2435 Rayburn House Office Building

United States House of Representatives

Washington, DC 20515

The Honorable Jerrold Nadler

Ranking Member, Judiciary Committee Subcommittee on the Constitution
2334 Rayburn House Office Building

United States House of Representatives

Washington, DC 20515

Dear Chairman Franks and Ranking Member Nadler,

| write to you today as a swimming coach with twelve years of experience working with disabled
swimmers of whom my son, Lantz, is one. | respectfully request that my son and my athletes and all
individuals with disabilities have access to aquatic recreational opportunities just as individuals without
disabilities. | have recently been informed that Congress is considering legislation that would prevent
the Department of Justice from enforcing its own regulations and keep public pools from being
accessible as required by the ADA. | am very concerned about this legislation. | strongly encourage you
and your colleagues to act to ensure that individuals with disabilities have the ability to access
swimming pools and other facilities.

My son has swum since he was nine years old. Swimming has provided him a way to make
friends, earn respect, achieve goals and make the best of his disability (cerebral palsy). He has
progressed to the highest level of disability swimming having swum and medaled in the Athens, Greece
and Beijing, China Paralympics. Swimming has enabled him to develop a more positive image of himself
as well as provide a role model for other children with disabilities.

| have coached swimmers with all kinds of disabilities, from amputees to swimmers with
cerebral palsy, as well as my son, to traumatic brain injuries, to swimmers paralyzed from the waist
down, to blind swimmers, to gunshot and shrapnel injuries and all sorts of hip and shoulder injuries.
The swimmers who need the lifts the most are the ones who have no use of their legs since it is
dangerous for the swimmers and their assistants who help them in and out of the pool. Without the
lifts most of these swimmers will not try to transfer themselves out of their wheel chair and into the
pool because of the risk of further injury.

It is critical that all individuals, including individuals like my son with a disability, have the
opportunity to participate in physical activity and sport. Research has shown that physical activity
significantly enhances the physical, mental, social, and emotional wellbeing of an individual with a
disability. | have seen this numerous times as an individual with a disability realizes that they can
participate in physical activity and achieve goals and benefits by their efforts. The pride of self returns
when the swimmer sees that he or she can get better, swim faster and most of all achieve! Yet many
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individuals with disabilities face barriers to accessing physical activity opportunities and the result is that
obesity rates for adults and children with disabilities are 57% and 38% higher, respectively, than rates
for adults and children without disabilities (Centers for Disease Control and Prevention). Swimming is a
beneficial activity for many people with mobility impairments (more than 13 million Americans who use
a wheelchair, walker, cane or other aid to assist in mobility), as it enables individuals with disabilities to
be active with fewer limitations (U.S. Census).

Our program provides access to adapted swimming for many individuals. Regrettably too many

families, do not have the same opportunities. Please, do not limit the ability of the Department of
Justice to ensure full access to swimming pools and spas for individuals with disabilities.

Thank you for considering this request.
Sincerely,
Fred Lamback

5096 Mike Padgett Highway
Augusta, Georgia 30906
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The ADA requires the Justice Department's accessibility regulations to be consistent with Access
Board standards. Both the Access Board and the Justice Department have extensive expertise in
setting appropriate accessibility standards that take into account the needs of people with
disabilities as well as those of business owners.

The regulations at issue do not present a significant burden to hotels or other pool owners. For
pools already built when the new regulations take effect, the regulations do not require owners to
satisfy the new accessibility requirements. If doing so is not "readily achievable" -- that is,
"easily accomplishable able to be carried out without much difficulty or expense" — they need not
do so. Moreover, even if it would be readily achievable, they need not comply with the new
standards if they meet previous accessibility standards issued in 1991. Thus, owners of pools
built before the new regulations go into effect are not required to install a pool lift.

In conclusion, we oppose any effort to roll back regulations providing accessible swimming
pools for people with disabilities. These places of public accommodation have had years of
notice and substantial opportunity to prepare for these requirements.

Thank you for your consideration.
Sincerely yours,
72 e ;QZ . i

Public Policy Manager
National Association of Councils on Developmental Disabilities

1825 K Street, NW, Suite 600 * Washingien, DC 2200 * Phone: 202.506.5813 * Fax: 202.506.5846 * www.nacdd.org
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NCIL Comments to House Judiciary Subcommittee - 2

We disagree with boyh bills. They try to accomplish giving the hospitality and hotel industry an
opportunity to provide accessibility to the public in the least efficient manner or even at all. HR.
4256 attempts to address technical requirements that have been negotiated over years in the
rulemaking process that has worked well for all other aspects of accessibility. This bill is broader
than H.R. 4200 because it prohibits any court enforcement of the new regulations for a year
(while DOIJ is changing the standards, as required by this bill), including enforcement by private
plaintiffs.

To include Title TTin the language of the resolution, even though it would appear by the rest of
the language that the resolution concerns Public Accommodations only, under 28 CFR Part 36;
creates confusion and uncertainty about exactly how far this resolutions impact and jurisdiction
could be interpreted to go. The resolution calls for a one year extension to the effective date,
which we in the community disagree with its necessity.

The ADA has been in effect for 21 years, and all the ADA pool rules have undergone extensive
review for more than 10 years, with multiple comment periods and many opportunities for hotels
to learn about their responsibilities. The new requirements already had a generous phase-in
period of 18 months, Congress should not restrict enforcement of these, or any, ADA
requirements.

In response to comments that referred to the hospitality industry not having adequate time to
implement this rule, the burden of providing access to swimming pools and the cost for
implementing this rule, we strongly disagree with all of these claims. Providing access to
swimming pools is achievable and not burdensome. The ADA's accessibility requirements for
barrier removal in existing facilities are very reasonable—they only require what is “easily
accomplishable” and able to be carried out without much difficulty or expense. The rules are
carefully crafted to take the needs of covered entities, such as small businesses including hotels,
into account. In other words, hotel owners need not comply with the standards in the new
regulations unless doing so would be inexpensive and simple. No extension or enforcement ban
is needed.

We also believe that it is not acceptable for the Department of Justice to backtrack on ADA
requirements because an industry exerts pressure. To do so is an invitation to other industries to
say, "Roll back our requirements, too." Today it's the hotel industry. What weakening changes
will come tomorrow? What other human and civil rights laws will be adjusted?

Tn reference to the expense this would cause for the hospitality industry, there are Tax Incentives
which have always been available and under- utilized by businesses. IRS Tax code 44 and 190
provide generous credits (dollar for dollar) and deductions (reduction in gross reported to IRS)
that let the hotel owner get the money back (1/2 in credit the rest in deductions) so cost should
not be an issue.

The Disability and Business Technical Assistance Centers (DBTACS) has done a targeted
education project for the "hospitality” industry for several years now and have repeatedly
reached out to the organizations representing hotels. They can be reached at 800-949-4232
anywhere in the country.
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NCIL Comments to House Judiciary Subcommittee - 3

The House bill H.R. 4256 represents an extraordinarily prejudicial precedent. This bill would
deny any federal official, which can include judges, US attorneys, and other enforcing
authorities, any power to administer or enforce the new DOJ ADA regulations regarding pools. It
removes the waiting period and adds a clause that dismisses any suits filed after March 15, 2012.
Tt also tries to clarify their portable vs. fixed lifts concern, something that should be done by
DOJ.

The amendment would affect Title 11 State and Local Governments, which have been covered for
access into the water since 1990. This is seen as a targeted process to undermine the strong
federal enforcement role urgently needed and sometimes reached under the ADA. Passage of this
bill could initiate a trend to render civil rights laws completely powerless and ineffective, even
though they remain public law. This amendment would firmly take this part of the ADA
backward. It is our belief that congress should craft strong civil rights protections to end
discrimination, not remove the government's enforcing authority.

Tn the notice of proposed rulemaking, the Department of Justice requested comments on
extending the compliance date “in the interest of promoting clear and consistent application of
the ADA’s requirements to existing facilities.” The NCIL community has serious concerns with
the number of years it has taken to explain “readily achievable barrier removal”. Extensive
technical assistance has been provided to explain to many public accommodation pool owners
that the requirements are based on what they can afford to do today on their existing structures,
with an obligation to provide better access when it can be afforded. Nothing has changed with
that concept since the ADA was passed in 1990. It should not take another 6 months to
“understand”.

To include Title Il entities in this extension is a huge step backward! Program access has been a
requirement all along, and most state and local government-run pools and swimming facilities
should already have addressed access into to the water for their programs. An extension is
inappropriate as they have already been responsible for equal access to the water for years.

The part that is confusing is not for new construction and altered facilities having pools and spas,
but at existing pools there is some confusion that has been partly created by the DOJ, as the
Department responded in a letter February 21 to the American Hotel and Lodging Association
(AHLA) when they asked for clarification on the provision of pool lifts. Tn that letter, the
Department addresses several concerns raised in the “eleventh hour” of the rulemaking process
by AHLA representatives - including some regarding “fixed” pool lifts versus “portable” pool
lifts. The Department has created part of the problem in its convoluted definition of why a pool
lift must be “fixed” which is not addressed in the rule, the scoping, or in the technical
requirements of the 2010 ADA Standards for Accessible Design.

Tn addressing concerns by AHLA regarding existing hotels, the DOJ stated that where it is not
readily achievable for a hotel owner to install a fixed pool lift, that a portable pool lift may be
used if it can be attached to the pool deck while in use. That seems like a good idea to reduce
liability for the hotel owner, and makes the unit more stable for the user, who also must be able
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NCIL Comments to House Judiciary Subcommittee - 4

to use the unit independently. However, it is a matter of technical assistance advice that, with
additional helpful information could be given without an extension in the effective date for
compliance. Many of these discussions should have already taken place multiple times, given
the length of time this rulemaking has taken, and to reiterate the principles of readily achievable
barrier removal once again to the organizations pleading ignorance should NOT take an
additional 6 months.

The NCIL membership is very disappointed that an exception was made in the rulemaking
process by the current Administration, and strongly objects to the proposed rule extending the
compliance date for public accommodations and effectively abolishing the program access
requirements including pool lifts at swimming pools, parks, and resorts run with State funds
through yet another swimming season - to September 2012.  We insist the rulemaking proceed
and become effective immediately following the 60 day extension.

Submitted by: L. Dara Baldwin, MPA - Policy Analyst, The National Council on Independent
Living

Submitted For:

Mark Derry — Chair of the ADA/Civil Rights Commiittee for
The National Council on Independent Living

Mark Derry, President/CEQ

Eastlake, Derry & Associates, LLC

737 Powell Avenue

Morgantown, WV 26505
304)296-3510 (voice)

www.adaderry.com

adamarkd@aol.com
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Addressee
Date
Page 2

years ago, provides the Justice Department with flexibility to determine what is achievable
based on a covered entity’s particular circumstances, and to prevent the Department from
applying a rigid one-size-fits-all standard. In the case of the accessibility regulations for pool
lifts, therefore, if it is too costly or burdensome for a small, family-owned business to install a
fixed pool lift at their facility, the new regulations do not require that they do so. Furthermore,
pool owners that fail to comply with the regulations are not subject to large damage awards
largely in part to the fact that individuals cannot obtain money damages against hotels for
violations of ADA’s accessibility requirements.

The hotel industry has known about this issue for a decade, and has participated in every step
of the way. They were given 18 additional months (past the publication of the finalized rules in
September 2010) to prepare before the standards went into effect. As a result of the foregoing
built-in protections in the ADA, this amendment is not needed to protect small hotel owners.

Additionally, it is crucial to understand that access to swimming pools is important for people
with disabilities — it helps them participate in their communities, spend time with their families
and, for many, is a critical means of exercise and maintaining good health and physical
rehabilitation.

ADA accessibility requirements providing access to swimming pools and spas is doable, not
burdensome and are, in fact, reasonable. If Congress intercedes by passing this amendment,
we fear a dangerous precedent will have been set that could chip away at other provisions of
the ADA and other civil rights legislation. The final rule was the result of an extensive
regulatory process that provided ample opportunity for participation. DREDF urges you to
protect the ADA by opposing amendments that will take away the right of the Department to
enforce such critical regulations.

Sincerely,

e sy
TRAS

Susan Henderson

Executive Director
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These claims arc unfounded. That the Justice Department reached different conclusions
than those that the industry might have preferred does not render the process illegal or improper.
On the contrary, the Justice Department's swimming pool regulations were the product of a
years-long, fair, considered, and objective process that included the consideration and
conclusions of the U.S. Access Board under President George Bush.!

The Justice Department's Rulemaking Process Was Thorough, Extensive and Iair

The Justice Department's rulemaking concerning pool lifts involved a lengthy and
considered process that involved all stakeholders, including the hotel industry, throughout. The
regulations at issue implement a law that was passed nearly 22 years ago. The U.S. Access
Board began looking at the issuc of pool access in 1996, adopted standards concerning pool
access under President Bush in 2002, and incorporated those standards into its ADA
Accessibility Guidelines in 2004. 1n 2004, the Justice Department issued an Advance Notice of
Proposed Rulemaking concerning the extent to which the Access Board's accessibility guidelines
should be adopted as part of the Department's own regulations. As Representative Nadler noted
at the hcaring, the hotel industry's comments submitted in responsc to that ANPRM
contemplated, cven then, the possibility that fixed pool lifts would be required. The Access
Board's pool access requirements formed the basis for the Justice Department proposed
regulations in 2008, and its final regulations in 2010.

The Access Board's extensive consideration of pool access included a detailed research
study undertaken on its behalf by the National Center on Accessibility (NCA) in 1996, The
study evaluated different methods and standards for their appropriateness, facilitation of
independent use, degree of consistency with existing building standards, level of safety, and
impact on pool design. With the assistance of a national advisory panel, the NCA undertook a
comprehensive review of literature, a national survey of hundreds of people with disabilitics, a
national survey of hundreds of swimining pool operators, managers, aquatic directors, and
adaptive aqualtic instructors, and actual on-site pool testing of identified designs and devices by
people with disabilitics. This on-site testing examined the appropriateness, independent use, and
safety of the identified means of pool access by people with diverse disabilities:?

The extensive process of deliberation by the Aceess Board, and subsequent deliberations
by the Justice Department, took into account the interests of all stakeholders, including cost and

" Half of the Access Board's members are appointed by the President and half are representatives of
federal agencies.

* See National Center on Accessibility, Swimming Pool Accessibility Project, Exceutive Summary, at
hitp://www.neaonline.org/pools/poolstudy.shiml. Among other things, the study recommended that
"[plool lifts shall facilitate unassisted operation.” Portable pool lifts rarely offer opportunities for
unassisted operation, and the hotel industry's position that portable lifts should be stored away unless and
until a person specifically requests to use them would cffectively prohibit unassisted operation.
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safety concerns. [f there was anything extraordinary about this rulemaking process, it was the
thorough and detailed consideration involved. In light of this extensive process, the idea that it
was somchow improper for the Justice Department to issue standards without further study is
absurd.

The Department's Interpretation of its Own Regulations was Eminently Reasonable
and Entitled to Deference

The hotel industry's biggest complaint is that in January 2012, the Justice Department
clarified in a technical assistance document that covered entities may have to install a "fixed"
pool lift in existing pools if doing so is rcadily achievable. The industry claims that this was a
"new and arbitrary" standard, since the regulations themselves do not explicitly state that pool
lifts must be fixed rather than portable.

The Department's accessibility standards, however, have always applied to fixed or
"built-in" clements. Any doubt about this is resolved by the Department's own regulations,
which explicitly state: "The 1991 Standards and the 2010 Standards apply to fixed or built-in
elements of buildings, structures, site improvements, and pedestrian routes or vehicular ways
located on a site."?

Far from being unlawful, the Department's interpretation of its own regulations is
perfectly permissible and eminently reasonable. Agencics have the authority to interpret their
own regulations and routinely do so. In fact, agencies reccive deference in resolving ambiguities
in their own regulations. See Auer v. Robbins, 519 U.S. 452, 461-63 (1999). An agency's
interpretation of its own regulations is controlling unless "plainly erroneous or inconsistent with
the regulation." /d. at 461. Nothing about the Department's interpretation of its regulations to
require fixed pool lifts where readily achievable is "plainly erroneous" or in any way
inconsistent with the regulation itsclf.

2. The Justice Departiment's regulations do not impose high cost burdens on hotels.

Despite the hotel industry’s allegations that compliance with the regulations would be so
costly and burdensome that pools will shut down rather than comply, the regulations require the
installation of a fixed pool lift in cxisting pools onfy where it is "readily achievable" -- that is,
where it can be accomplished "without significant difficulty or expense." If installing a fixed lift
is not affordable and easy, it is not required. The idca that this requirement is so burdensome
that it will shut down pools is entirely unfounded.

P28 CER.§35.151(d).
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The "rcadily achievable" standard was imposed by Congress in the ADA itself, and has
been used for nearly 22 years. In fact, this standard was sought by business lcaders in order to
avoid a "one size fits all" standard for existing facilitics and have instead a morc flexible,
individualized standard that would take into account factors such as the size, nature, and
resources of a particular business. Business owners benefit from this flexible test, but must of
course make the determination about whether it is readily achievable to meet accessibility
standards. That is hardly unreasonable, much less unlawful.

3. The Justice Department's regulations do not create particular safety risks.

The U.S. Access Board concluded aller cxtensive investigation that pool lifts posc no
grcater safety risks than any other pool cquipment. In studying this issue, the Access Board
consulted with hundreds of swimming pool operators, managers, aquatic dircctors, adaptive
aquatic instructors, and people with disabilities, and conducted on-site testing of all types of pool
access methods by people with different disabilities. Based on this extensive cvidence, the
Board rejected the hotel industry's spceulation about safety concerns. If Congress intervened
every time a trade association hired its own expert to disagree with the experts whosc
conclusions formed the basis for a regulation, the entire federal regulatory process -- which
already provides for ample stakeholder involvement -- would be threatened.

Morcover, the hotel industry's suggestion that the Justice Department cannot require
fixed lifts until it has studied the safety issucs further, and that those safety issues cannot be fully
understood as long as fixed lifts are not required, appcars intended to prevent the Justice
Department from ever acting on this issuc. In her testimony on behalf of the American Hotel and
Lodging Association, Ms. Vu stated that the Justice Department's finding that there is no
evidence ol child safety risks reflects the fact that there has never before been a requirement to
have permancnt pool lifts, and the issue must be studied further before the Justice Department
can act. Yet Ms. Vu and her client vigorously oppose the imposition of any requirement Lo
install pertnanent pool lifts. If Congress were to grant their request, according to Ms. Vu's logic,
there would never be a sufficient basis for the Justice Depariment to act on this issuc; absent any
requirement to install permanent lifts, further study would always be needed. We urge you to see
past this specious reasoning.

4. Access to swimming pools is important for people with disabilities.

The opportunity to swim is important for people with disabilitics, as it is for everyone.
Ensuring that people with disabilities have access to everyday activities and can participate in all
aspects of society has always been a core civil right promoted by the ADA. The April 24th
testimony of Ms. Camacho and Ms. Cody confirmed the experiences of so many people with
disabilitics: swimmming is not only a means of rccreation and relaxation, but also an important
avenue for children and adults with disabilities to interact with their peers and their families, and
participate in their communitics. In addition, swimming is a critical way for many pcoplc with
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disabilitics to cxercisc and gain strength in order to facilitate greater independence. This point is
illustrated well by Ms. Camacho's testimony that swimming helped her to gain the strength she
nceded to get in and out of a car independently, to transfer in and out of bed on her own, and to
2o to the bathroom by herself.

5. People with disabilities attended the hearing due to their own interest and well-founded
concern, rather than as a consequence of exploitation.

We were troubled by Chairman l'ranks' remarks that the numerous individuals with
disabilities who came to the hearing had been "exploited" into taking actions that were against
their own interests. People with disabilitics deserve more credit than is suggested by the
presumption that the individuals who attended the hearing lacked the ability to think for
themselves and were simply pawns in the schemes of others. We are quite confident that the
individuals with disabilities who chose to attend the hearing did so of their own accord, out of
deep and abiding concerns about the legislation's potential consequences for their lives.

Those concerns go far beyond the desire for aceess to swimming pools. As many of the
individuals who attended the hearing made clear, the Justice Department's ADA regulations and
its interpretations of thosc regulations have played an extremely significant role in promoting
their rights to live in their homes and communities rather than institutions, and to participatc
fully in society. Individuals with disabilities are deeply and rightfully concerned about cfforts to
underinine the Justice Department's authority to interpret and enforee its ADA regulations.

Thank you for your consideration of these comments.

Sincercly yours,

ACCSES

American Association of Pcople with Disabilities
Amcrican Council of the Blind

American Foundation for the Blind

The Arc of the United States

Association of University Centers on Disabilities
Autistic Self-Advocacy Network

Bazelon Center for Mental Health Law

Disability Rights Education and Defense Fund
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Easter Seals

Epilepsy Foundation

Little People of America

Mental Health America

National Association of Councils on Devclopmental Disabilities
National Council on Independent Living

National Disability Rights Network

Paralyzed Veterans of America

United Cerebral Palsy

Unitcd Spinal Association
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May 8, 2012

The Honorable Trent Franks
Chairman

House Committee on the Judiciary
Subcommittee on the Constitution
Washington, DC 20515

The Honorable Jerrold Nadler
Ranking Member

House Committee on the Judiciary
Subcommittee on the Constitution
Washington, DC 20515

Dear Chairman Franks and Ranking Member Nadler:

We the undersigned veterans and military organizations are writing in support of the Department
of Justice’s (DOJ) final rule detailing requirements for accessible entry and exit for pools and
spas under the Americans with Disabilities Act (ADA). We ask that our below comments be
submitted for the record of the April 24, 2012, subcommittee hearing, "The Department of
Justice's Guidance on Access to Pools and Spas Under the ADA

Our organizations strongly support the principles of the ADA, because they ensure independence
and reintegration for wounded servicemembers and disabled veterans. After a decade of war, we
must ensure that the ADA continues to stand for equal treatment and non-discrimination in
access to rehabilitation, employment, educational, and recreational opportunities.

Specifically, Congress must not weaken the principles of the ADA by delaying or otherwise
inhibiting DOJ’s enforcement of the pool and spa accessibility regulatory requirements. DOJ
published the final rule on accessibility in September 2010 after engaging in six years of public
outreach, which included multiple opportunities for all stakeholders to provide comments.
Although the final rule was to go into effect on March 15, 2012, DOJ delayed compliance until
May 21.

We believe that our nation’s disabled veterans and wounded warriors have waited long enough
for access to pools and spas. The January 2012 guidance issued by DOJ clarifying the intent of
the final rule for existing pools and spas did not change the requirements DOJ published in
September 2010. The gold standard for new construction is a fixed pool lift. It is logical that
fixed pool lifts would be required for existing pools and spas if “readily achievable.” Readily
achievable means that an existing pool or spa would only need to have a fixed pool lift it it was
not costly or burdensome.

Readily achievable is the flexibility that was built into the ADA to ensure that a one-size-fits-all
approach would not be required. Thus, if it is not readily achievable for a small, family-owned
business to install a fixed lift for a pool or spa, then they are not required to under the ADA. The
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ADA’s inclusion of the readily achievable standard represents the compromise between the
needs of people with disabilities and the costs of accommodations.

If Congress intercedes by delaying implementation or hindering enforcement of DOJ’s final rule,
we fear that a dangerous precedent will have been set for the future of the ADA. The final rule
was the result of an extensive regulatory process that provided ample opportunity for
participation. It is now time for Congress to step back and let the regulatory process function as
was envisioned when the ADA was passed by a bipartisan Congress 22 years ago.

If you have any questions, please contact Heather Ansley, Vice President of Veterans Policy for
VetsFirst, a program of United Spinal Association, at (202) 556-2076, ext. 7702 or by e-mail at
hanslevi@vetsfirst.org.

Sincerely,

Blinded Veterans Association

Disabled American Veterans

Iraq and Afghanistan Veterans of America
Jewish War Veterans

Military Officers Association of America
National Association for Black Veterans
Paralyzed Veterans of America

Veterans for Common Sense

Veterans of Foreign Wars

Veterans of Modern Warfare

VetsFirst, a program of United Spinal Association
Vietnam Veterans of America
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Statement of the U.S. Department of Justice
Before the House Committee on the Judiciary’s
Subcommittee on the Constitution
Hearing on Pool Accessibility
April 24,2012

The Department of Justice appreciates the opportunity to submit this statement for the record of
the Subcommittee’s April 24, 2012 hearing on the Department’s Guidance on Access to Pools and Spas
Under the Americans with Disabilities Act (ADA) and related legislation. In this statement, the
Department will address misunderstandings about the pool access requirements of the Department’s
revised ADA regulations and explain how the bills currently being considered by this Committee would
undermine a thorough and transparent regulatory process which solicited and considered input from all
interested stakeholders on multiple occasions, revise the long-established legal framework of the ADA,
and unnecessarily impair the civil rights of people with disabilities. The Department would have been
pleased to testify at the hearing itself had it received sufficient notice to enable it to do so.

1. Introduction

The ADA prohibits state and local governments (title TT) and public accommodations (title TIT)
(including hotels, resorts, swim clubs, and sites of events open to the public) from discriminating against
people on the basis of disability. As these requirements apply to existing pools, they are intended to
ensure that, over time, people with disabilities can enjoy the same activities—such as swimmingin a
hotel pool, participating in a community swim meet, or taking private swim lessons—with the same
independence, ease, and convenience as everyone else. Many people with mobility disabilities have
long been excluded from these activities, not because they were physically unable to swim, but because
there was no way for them to get into or out of a swimming pool. This reduced them to mere bystanders,
sitting at the side of the pool to watch people without disabilities, including their families and friends,
enjoy the therapeutic and recreational benefits of swimming. The Department’s revised ADA
regulations, which were published in 2010 after extensive notice and comment, adopted revised ADA
Accessibility Standards that for the first time included requirements for accessible entry to swimming
pools. These requirements apply to new construction and alterations of swimming pools, as well as to
existing pools through the application of the title TT program access' requirements and title ITT barrier
removal requirements.

! Section 35.150(b)(1) of the title 11 regulation, which addresses program accessibility in existing facilitics, provides state and
local governments with flexibility to use other means such as acquisition or redesign of equipment, or reassignment of
programs or scrvices to aceessible buildings, in licu of making structural alterations to facilitics when they arc providing
program accessibility in their cxisting programs, services, or activitics.



235

Consider the following scenarios:

e A parent with a mobility disability finds herself with an hour for a family swim. She, like any
other parent, wants to be in the water with her children, but before she can go swimming, she
must do the following: find hotel staff that a) knows where the lift is and can easily access it; b)
knows how to set up or install the lift; ¢) is available and not otherwise engaged in other work;
and d) can install the lift in a timely manner. Even if all this could be done in a short period of
time, the experience and use of the amenities would be significantly different for her and her
family than for other guests without disabilities.

¢ A businessman with a mobility disability checks into his hotel after a long day on the road and
wants to get some exercise before preparing for the next day’s meetings. If only one staff person
is on duty, or available staff do not have the physical capacity to transport and set up the lift,
then the likely result will be that this guest will be denied access to this amenity, which is
otherwise readily available to guests without disabilities.

The Department believes there are compelling reasons why these bills should not be passed.
Specifically, modifying or repealing the regulatory requirements as they apply to pools would do the
following:

1. Undercut the thorough regulatory process to which the rules were subject;

2. Unnecessarily undermine the longstanding legal framework for readily achievable barrier
removal provided in the statute; and

3. Compromise the civil rights provided by the ADA to people with disabilities;

H.R. 4256 proposes to extend for one year the deadline for compliance with the revised ADA
title IIT regulation as it applies to the accessible means of entry to pools, including swimming pools,
wading pools, saunas, steam rooms, spas (or so-called “hot tubs”), wave pools, lazy rivers, sand bottom
pools, other water amusements, or any other man-made body of water subject to the ADA (hereinafter
“pools™). HR. 4256 also requires the Attorney General to amend the ADA regulations within 60 days of
the effective date of the legislation to (1) allow places of public accommodation to use a portable pool
lift (i.e., a non-fixed, movable lift) on request by a person with a disability even where it is readily
achievable for the entity to provide a fixed, permanent lift, and (2) allow places of public
accommodation to use one portable lift to share between pools if that entity has more than one pool or
water feature. HR. 4200 proposes to amend the text of the ADA to prohibit the Attorney General or any
official of the Federal Government, from enforcing the regulations as they apply to accessible means of
entry to pools. The effect of this bill would be to essentially repeal the provisions of the 2010 Standards
for Accessible Design (“2010 Standards™) as they apply to pools, leaving individuals with disabilities
without the ability to safely and independently access pools owned or operated by public entities and
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public accommodations.

This statement seeks to clarify the requirements of the ADA on pool accessibility and address the
serious misunderstandings that have arisen in connection with them. Because the hearing focused on
the application of the Department’s revised requirements to public accommodations under title III, these
comments will, for the most part, focus on issues related to public accommodations.

11. Background on Department’s Revised ADA Regulations

Title IIT of the ADA prohibits discrimination by places of public accommodation, which include,
for example, restaurants, hotels, retail stores, doctors’ offices, and theaters. Title TIT requires newly
constructed and altered business facilities to be fully accessible to people with disabilities, applying the
2010 Standards. In addition, title TIT requires businesses to remove accessibility barriers in existing
facilities when it is readily achievable to do so.

The Department of Justice published its revised final regulations implementing the ADA for title
1T (State and local government services) and title TIT (public accommodations and commercial facilities)
on September 15, 2010. The revised regulations update the general nondiscrimination provisions
implementing the ADA; with some exceptions, revisions to these general nondiscrimination provisions
have been in effect since March 2011. The revised regulations also adopt revised design requirements
for new construction and alterations, known as the 2010 ADA Standards for Accessible Design (“2010
Standards™). The 2010 Standards update requirements for accessible fixed or built-in elements that were
originally covered in the 1991 ADA Accessibility Guidelines (“1991 Standards”) and also establish new
(“supplemental”) requirements for a variety of recreational facilities, including requirements for
accessible means of entry for swimming pools.

The 2010 Standards are based in large part on the 2004 ADA and Architectural Barriers Act
(ABA) Accessibility Guidelines, which were adopted by the United States Access Board (“Access
Board”) in 2004 as the culmination of a decade-long effort to revise its 1991 ADA Accessibility
Guidelines. See 69 FR 44083 (July 23, 2004). The ADA requires the Department to issue regulations
that include enforceable accessibility standards applicable to facilities subject to title I or title III that
are consistent with the guidelines issued by the Access Board, 42 U.S.C. 12134(c), 12186(c).

The 2010 Standards require that newly constructed or altered pools have an accessible means for
people with disabilities to enter and exit. The 2010 Standards also provide technical specifications for
when a means of entry and exit is accessible, such as, for pool lifts, the location, size of the seat, lifting
capacity, and clear floor space. In addition, the title TIT regulation provided that as of March 15, 2012,
public accommodations must use the 2010 Standards as the benchmark for their ongoing obligation to
remove architectural barriers in existing facilities to the extent such compliance is readily achievable.
28 CFR 36.304(d)(2).> However, with respect to the readily achievable barrier removal obligations for

* The title III rule requires covered entities to apply the alterations provisions of the regulations when removing barriers, but
only to the extent that it is readily achievable to do so. 28 C.F.R. 36.304(d).
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existing pools, the Department delayed the compliance date for the specific requirements in the 2010

Standards relating to accessible means of entry into existing pools until May 21, 2012. The delay was
provided in order to give pool owners and operators, many of whom misunderstood the application of
the barrier removal obligation to their existing pools, additional time to comply with the requirements.

Because the 2010 Standards include requirements for accessible means of entering and exiting
pools, businesses are required by the regulation to make their existing pools accessible, but only to the
extent it is readily achievable. To determine whether providing an accessible means of entry and exit is
readily achievable, businesses must use the same general barrier removal analysis that has applied to
other elements in existing facilities covered by the ADA Standards, since they were first issued in 1991,
Both the ADA statute, which Congress passed in 1990, and the Department’s ADA title III regulation,
which was originally published in 1991, set out a case-by-case analysis to be used in determining
whether removing barriers is readily achievable. Readily achievable means easily accomplishable and
able to be carried out without much difficulty or expense. 28 C.F.R. § 36.104.  Specifically, the
regulations provide at § 36.104 that in determining whether an action is readily achievable, public
accommodations must consider the following factors:

(1) The nature and cost of the action;

(2) The overall financial resources of the site or sites involved; the number of persons employe at
the site; the effect on expenses and resources; legitimate safety requirements necessary for
safe operation, including crime prevention measures; or any other impact of the action on the
operation of the site;

(3) The geographic separateness, and the administrative or fiscal relationship of the site or sites
in question to any parent corporation or entity;

(4) Tf applicable, the overall financial resources of any parent corporation or entity; the overall
size of the parent corporation or entity with respect to the number of its employees; the
number, type, and location of its facilities; and

(5) If applicable, the type of operation or operations of any parent corporation or entity,
including the composition, structure, and functions of the workforce of the parent corporation
or entity.

The readily achievable factors are purposefully individualized to assess a particular entity’s
ability to remove barriers in its existing facilities, and this approach was designed to balance the ADA’s
mandate to provide equal access for persons with disabilities alongside businesses’ legitimate financial
and operational concerns.
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1. The Regulatory Process was Thorough and Transparent

The regulatory requirements at issue in both these bills are the result of a comprehensive six-year
regulatory process by the Department, which included the issuance of an Advance Notice of Proposed
Rulemaking (“ANPRM”) (2004), a Notice of Proposed Rulemaking (“NPRM”) (2008), and a day-long
public hearing on the proposed rule (2008). The Department received over 900 comments during the
2004 ANPRM. During the course of the 2008 NPRM alone, the Department received over 4,435 written
comments from individuals with disabilities, disability advocacy groups, state and local governments,
and the business community, including the American Hotel & Lodging Association (“AH&LA”), the
Asian American Hotel Owners Association (“AAHOA™), and swimming pool owners and operators. In
addition to this lengthy rulemaking process, the pool requirements were also subject to an additional
public notice and comment period in 1999 during the Access Board’s rulemaking on its recreation
guidelines.

The record clearly establishes that the Department made clear throughout the regulatory process
that the ADA Standards apply to fixed or built-in elements, not portable, non-fixed elements. For
example, in 2004 when the Department began the process of revising its regulations as a result of the
Access Board’s revised ADA/ABA Guidelines, it dedicated an entire section of its ANPRM to
discussing the fact that the ADA Standards only applied to fixed and built-in elements. In a section of
the ANPRM entitled “Application of ADA Standards and ADA to Free-Standing Equipment,” the
Department stated that “the revised ADA Standards will apply directly only to fixed equipment—as
described above, equipment that becomes built into the structure of a facility—and not to free-standing
equipment.” 69 Fed. Reg. 58768, 58775 (Sept. 30, 2004) (emphasis added). When the Department
issued its NPRM in 2008, it once again reiterated that the ADA Standards applied to fixed elements. In
a section of the NPRM entitled “Section 36.406(b) Application of Standards to Fixed Elements,” the
Department proposed regulatory text to clarify that “the requirements in the proposed standards (and the
2004 ADAAG) prescribe the requirements necessary to ensure that fixed or built-in elements in new or
altered facilities are accessible to people with disabilities.” 73 Fed. Reg. 34508, 34543 (June 17, 2008).
Tn 2010, the Department adopted the regulatory text proposed in the NPRM providing that “[t]he 1991
Standards and the 2010 Standards apply to fixed or built-in elements of buildings, structures, site
improvements, and pedestrian routes or vehicular ways located on a site.” 28 C.F.R. §§ 35.151(d),
36.400(b). In addition to the notice the Department provided in its rulemaking process regarding the
application of the ADA Standards to fixed elements, the Access Board also made it clear throughout its
rulemaking process for the ADA Accessibility Guidelines — including the pool access guidelines
included in the 2004 ADA/ABA Guidelines — that the Guidelines only applied to fixed elements. *

* Tn (he preamble Lo (he Access Board’s ADA/ABA Accessibilily Guidelines, on which the Department’s 2010 Standards are
based, the Access Board males clear that the guidelines apply to fixed elements.

Comment. In the proposed rule, the term “fixed” had been removed as a modilier of certain elements covered by the
guidelines, such as tables and storage. This was removed, along with references to elements that are “built-in.” Some
5
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Accordingly, the technical assistance document issued by the Department in January 2012 regarding
pool access requirements was not the first time that the Department had disclosed that the pool access
requirement of the 2010 Standards applied to fixed elements so stakeholders had ample opportunity
during the regulatory process to raise concerns regarding the requirement for fixed elements for pool
access.

As part of its final rule, and in compliance with the Small Business Regulatory Enforcement
Fairness Act (SBREFA) and Executive Order 12866, the Department issued its Final Regulatory Impact
Analysis (RTA), which provided an analysis of the costs and benefits of adopting the changes contained
in its rules. The Department’s RIA looked at costs with respect to fixed and built-in elements when
analyzing the provisions of the 2010 Standards. With respect to existing pools, the RIA provided cost
estimates for the barrier removal requirements for both “the pool lift equipment and installation costs.”
See Final Regulatory Impact Analysis of the Final Revised Regulations Implementing Titles IT and TIT of
the ADA, Including Revised ADA Standards for Accessible Design at p. 283 (July 23, 2010) (emphasis
added), available at http://'www.ada gov//regs2010/RTA 2010regs/ria.htm. See also RTA at 59-60.

HR. 4256 and H.R. 4200 attempt to substantively change the Department’s regulation, and in so
doing, undermine the thorough and transparent rulemaking process underlying the revised ADA
regulations. However, the regulations at issue here were subject to a comprehensive regulatory process,
which included multiple opportunities for all stakeholders to present facts and comments for the
Department to consider in determining whether it should adopt the proposed ADA Standards, including
the pool access provisions. During the comment process, the Department did not receive any comments
that raised questions about the basis for the Access Board’s decision to include fixed pool lifts as an
accessible means of entry for pools in its revised ADA/ABA Guidelines. In this regard, the Department
received no requests to revisit the Access Board’s conclusion that fixed lifts were an important—and
safe—means for providing access to pools for persons with disabilities, and no persuasive information
that would support a different conclusion. Accordingly, after extensive and multiple comment periods,
the pool access requirements were adopted as part of the 2010 Standards. Any attempt to rewrite these

comments argued that this change could be interpreted as broadening the scope of the guidelines to cover clements
that are not fixed or built-in.

Response. References to “fixed™ and “built-in” were removed for editorial purposes of clarity and consistency. While
the scope of the guidelines docs not extend 1o clernents that are not lixed or built-in, the Board belicves that such
clarification can be appropriately addressed in the regulations that implement the enforceable standards based on the
Board’s guidelines. 69 Fed. Reg. 44084, 44089 (July 23, 2004). This approach was consistent with the application
of the previous version of the guidelines, the 1991 ADA Accessibility Guidelines, which also provided that “[t|hese
guidelines [were] intended to address only that equipment that is fixed or built into the structure of the building.” 56
Fed. Reg. 35415, 35408 (July 26, 1991). With regard to the specific recreation provisions of the revised guidelines.
which include the pool access requirements al issue, the Board has stated that “[th]e guidelines apply o ‘fixed’
facilitics and clements. They do not cover equipment that is frequently moved.” See Accessible Sports Facilitics: A
Summary of Accessibility Guidelines for Recreation Facilities at p. 7 (June 2003), available at Littp://www access-
board. gov/tectention/guides/pdfs/sporis pdf (emphasis added).
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regulations and circumvent the regulatory process is especially concerning given that this rule
implements statutory civil rights guarantees.

1V. The Proposed Legislation Would Unnecessarily Change the Long-Established Legal
Framework of the ADA

Both the ADA and the title III regulation require public accommodations to remove accessibility
barriers when it is readily achievable to do so. The ADA Standards provide the benchmark for readily
achievable barrier removal in existing facilities. See, e.g., 28 C.F.R. § 36.304(d) - “Except as provided in
paragraph (d)(3) of this section, measures taken to comply with the barrier removal requirements of this
section shall comply with the applicable requirements for alterations in §36.402 and §§36.404 through
36.406 of this part for the element being altered.” Thus, an existing pool must provide a fixed lift or
other element that complies with the ADA Standards if it is readily achievable to do so. The same
approach to fixed versus portable accessibility elements has been in place for 20 years. (“Portable ramps
should be used to comply with this section only when installation of a permanent ramp is not readily
achievable.” 28 C.F.R. §36.304(e); see also Title TIT Final Rule, 56 Fed. Reg. 35544, 35598 (July 26,
1991)). The Department, in technical assistance, has made clear that the same approach applies to pool
lifts (March 2011 ADA Update: A Primer for Small Businesses," March 16, 2011, at 10, available at
http://www.ada gov//regs2010/smalibusiness/smaltbusprimer2010.htm. (“Therefore, on or after March
15, 2012, public accommodations must remove architectural barriers to elements subject to the new
requirements in the 2010 Standards when it is readily achievable to do so. For example, a hotel must
determine whether it is readily achievable to make its swimming pool accessible to people with mobility
disabilities by installing a lift or a ramp as specified in the 2010 Standards.”) (emphasis added)).

The statute and regulations provide specific factors to be considered in making the readily
achievable determination. The factors are necessarily individualized to assess a particular entity’s ability
to remove barriers to their existing facilities—e.g., the nature and cost of the action; the overall financial
resources of the covered entity; and legitimate safety concerns. Changing the regulation is unnecessary,
as the readily achievable barrier removal framework already provides covered entities the option of
using a portable, non-fixed lift if it is not readily achievable to install a fixed lift. Moreover, installing a
lift of any type may not be required for some entities under the barrier removal analysis. Thus, the
current regulations reasonably balance the access needs of individuals with disabilities against legitimate
and sometimes competing safety and feasibility concerns.

To override the readily achievable barrier removal analysis, as H.R. 4256 would do, undercuts a
21-year statutory requirement. As stated above, the barrier removal requirements have been in place
since the ADA was enacted in 1990. At that time, Congress made a conscious effort to address the
concerns of businesses. To that end, it decided there should be no one-size-fits-all answer to what
constitutes “readily achievable” under the ADA. Again, among the key factors to be considered are the
nature and cost of the needed action, all the resources available to the covered entity, and the impact on
the operation of the site, including legitimate safety requirements that are necessary for safe operation.
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Thus, determining whether removal of a particular barrier is readily achievable will vary from business
to business and sometimes from one year to the next for the same business. Changing economic
conditions can be considered in determining what is readily achievable. We note that this standard is not
new. Regulated entities of all sizes have successfully applied this standard for years because the
standard provides the flexibility for each public accommodation to tailor its response to the ADA
Standards to take into account its specific circumstances.*

Businesses will not be harmed by the Department’s regulations for several reasons. First, to assist
businesses with complying with the ADA, Section 44 of the Internal Revenue Code allows a tax credit
for small businesses and Section 190 of the Internal Revenue Code allows a tax deduction for all
businesses. 26 U.S.C. §§ 44, 190. The tax credit is available to businesses that have total revenues of
$1,000,000 or less in the previous tax year or 30 or fewer full-time employees. This credit can cover
50% of the eligible access expenditures in a year up to $10,250 (maximum credit of $5,000). The tax
credit can be used to offset the cost of undertaking barrier removal and alterations to improve
accessibility; providing accessible formats such as Braille, large print and audio tape; making available a
sign language interpreter or a reader for customers or employees, and for purchasing certain adaptive
equipment. The tax deduction is available to all businesses with a maximum deduction of $15,000 per
year. The tax deduction can be claimed for expenses incurred in barrier removal and alterations.

Second, hotels and other public accommodations will not be required to close their existing pools. Title
III of the ADA does not require that a public accommodation close its facility if measures needed to
comply with the applicable ADA Accessibility Standards are not easily accomplishable or able to be
carried out without much difficulty or expense—whether it is an entrance to a basement restaurant, an
inaccessible playground, or an inaccessible swimming pool. Similarly, covered entities will not be in
violation of the ADA if they are unable to acquire a lift because of a manufacturing backlog. The lack of
availability of a compliant lift because of limitations in manufacturing capacity would demonstrate that
it is not readily achievable to comply with the requirements, until such time as a lift becomes available.
Third, safety and an increased risk of injury is a concern that was considered during the rulemaking
process. However, the rulemaking record reveals no evidence that portable or fixed lifts are unsafe
Moreover, the Access Board, in issuing the Guidelines for recreation facilities on which the pool access
requirements in the 2010 Standards are based, found “[pJool lifts have been commercially available for
over 20 years. While the Board recognizes that inappropriate use of pool lifts may result in accident or
injury, the Board is not aware of any incidents of injury or accidents involving pool lifts. The Board is
also not aware of any evidence that shows that pool lifts are any less safe than other components of a
pool facility, such as other means of pool entry, when they are used inappropriately. Manufacturers are
also incorporating features which are intended to discourage inappropriate use, such as fold-up seats and
covers.” See 67 Fed. Reg. 56352, 56379 (September 3, 2002). Notwithstanding the above, the ADA
permits consideration of legitimate safety requirements in its assessment of whether barrier removal is
readily achievable, “so long as the requirements are based on actual risks and are necessary for safe
operation of the public accommodation.” 28 CFR pt. 36, App. C at 884 (2011). However, speculation or

* The Department notes that the barrier removal standard is not new 1o the lodging industry. Under a grant from the
Department, the AH&LA (then the American Hotel & Motel Association) developed an ADA compliance manual for usc by
the lodging industry, which details the application of the barrier removal standard. See Accomunodating All Guests: The
Americans with Disabilities Act and the Lodging Industty at pp. 22-29 (December 1992).
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unsubstantiated generalizations about safety concerns or risks cannot form the basis of a legitimate
safety requirement.

V. The Proposed Legislation Would Impair the Civil Rights of People with Disabilities

The ADA’s readily achievable barrier removal framework balances the provision of equal access
for persons with disabilities with legitimate financial and operational concerns of businesses. To this
end, a pool owner is required to install a fixed lift in an existing pool only to the extent that it is readily
achievable to do so (i.e., easily accomplished without much difficulty or expense). HR. 4256 and HR.
4200 would change the substance of the pool requirement and irreparably skew this carefully crafted
balance for people with disabilities by legislating that people with disabilities have no right to equal and
independent access to a hotel’s pool even where the hotel could readily afford to install a fixed lift.

Many entities wish to use portable lifts so they can keep the lifts stored away and take them out
only at the request of a person with a disability. While, at first glance, this approach may seem to pose
only minor inconvenience, it puts people with disabilities at a disadvantage by unnecessarily imposing
very different terms and conditions for access to amenities that are immediately available to other
customers.

Lifts should be consistently mounted for safe and independent use in an accessible location that
complies with the requirements in the 2010 Standards and that persons with disabilities will not
experience discrimination on the basis of their disability. Prior to the pool requirements in the 2010
Standards, many older portable lifts were not independently operable and were difficult for the swimmer
to use. For example, lifts with hand cranks were included among the early pool lifts and they were not
independently operable and were particularly difficult to use in getting out of the pool, even with
assistance.

The 2010 Standards provide specific requirements for the design, location, and operation of pool
lifts. The use of non-fixed portable lifts that are made available only on the request of a person with a
disability raises safety concerns because of the possibility that the lift will not be assembled and located
properly in relationship to the pool for the safe and independent use by a person with a disability. For
instance, providing a consistent mounting point for a pool lift helps to assure that the lift will be
consistently mounted in a location that complies with the 2010 Standards. In contrast, portable lifts that
are not fixed to the pool deck can be erratically placed in any location with respect to the pool and used
in a way that does not comply with 2010 Standards. Allowing lifts to be provided only on request could
also increase the probability that the lift will be placed in a location that fails to provide the necessary
clear floor space as required by the 2010 Standards. This clear floor space is necessary to allow
placement of a wheelchair or other mobility device next to the lift to facilitate an individual’s safe
transfer from the mobility device to and from the lift.

H.R. 4256 also would require revising the regulation to allow an entity to share a portable lift
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among pools when that entity has more than one pool. Sharing portable pool lifts between or among
multiple pools also can pose safety risks to swimmers with disabilities because if a lift has been moved
to another pool, a person with a disability might be unable to get out of the pool when they would
otherwise choose to do so. This is increasingly problematic if there are multiple pools spread out over a
large area.

The use of non-fixed portable lifts only on request of a person with a disability significantly
increases the likelihood that persons with disabilities will be denied the “equality of opportunity and full
participation” that the ADA requires. Allowing portable lifts to be provided only upon request runs
counter to the ADA’s core principles of inclusion, equal opportunity, and independence by forcing
individuals with disabilities to rely upon others to provide access for them. It would require an
individual with a disability to call special attention to herself and her disability, interrupt staff who may
be engaged in meeting the needs of other guests, and delay her enjoyment of the pool.

A complicating factor in the use of portable lifts is the fact that many portable lifts use batteries,
which require attention to ensure they are fully charged so the lift is operational when needed. When
lifts are stored away and not regularly recharged, the battery will die. Thus, even if a hotel employee is
readily available and able to quickly and properly set up a portable lift upon request, a dead battery
renders the lift unusable.

Consistent with the Department’s experiences regarding portable accessible elements, persons
with disabilities have relayed their experiences of unsuccessful attempts to use portable non-fixed lifts.
For example, an individual who commented on the Department’s recent NPRM regarding the four-
month extension of the compliance date for existing pools offered the following observations:

“Portable lifts will mean that individuals [with disabilities] need to approach personnel, and
have trained personnel available 1o use these lifts. In my experience, being forced to rely on
additional persormel will limit safe access in practice. Hotels in particular frequently rely on low
paid and apparently temporary workers who will not know how to access portable lifis or how 1o
safely set them up. In practice when [ have 1o receive assistance from personnel as opposed to
being able to use accessible features independently, 1 find innumerable obstacles and waits that
deny safe and equivalent enjoyment of facilities and services.”

Witnesses with disabilities at the April 24, 2012 hearing also emphasized the difficulties with
portable accessible pool lifts. Ann Cody, Director, Policy and Global Outreach, BlazeSports America,
testified:

“In my experience, the best way 1o ensure access (o swimming pools is a fixed or permanent lifi.
A fixed lift is there and ready whenever a person with a disability wants to swim. The person
doesn't have (o find a staff person who knows where the lift is, where the keys are, how (o set it
up, and operate it. Ofien the keys to these lifts reside with a siaff person who has (o be paged
over the radio. If the person with the key is in the middle of a job or on a break they are not able
10
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to respond quickly leaving the person with a disability wondering if they 'll be able to use the
poolatall.”

In its comments to the Department’s 2004 Advanced Notice of Proposed Rulemaking, the
National Center on Accessibility (NCA) advised the Department that it had collected anecdotal
information over several years indicating that pool lifts installed on a temporary basis are not readily
available for use by people with disabilities. The NCA noted a lack of staff on any given day with the
training and expertise to install the pool lift, which would render the pool unavailable for use by people
with disabilities. In addition to staffing concerns, individuals with disabilities have reported that there
are often missing parts when portable lift assembly is attempted so that the lift is inoperable (or not
safely operable). The NCA also questioned the feasibility of using one pool lift for multiple settings.
Shared portable lifts compromise equal access and independence, by again relying on staff for pool
access. Sharing lifts also poses a potential safety risk for a swimmer with a disability who may be in the
pool and unable to exit because the lift has been moved to another location. This comment by the NCA
is particularly notable because NCA conducted the Access Board’s pool lift study.

The Department recognizes that under the current ADA regulatory framework, portable lifts may
sometimes be used in situations where it is not readily achievable to provide fixed lifts. However,
revising the regulation to allow portable lifts in all circumstances—as H.R. 4256 does—undermines the
statute and regulation by removing the individualized barrier removal assessment and determining de
facto what is readily achievable for all entities, irrespective of an entity’s ability to provide a fixed lift.

V1. Conclusion

The Department stands by the existing regulatory framework governing the accessibility of pools
for people with disabilities, and opposes the adoption of legislation that would undermine the six-year,
thorough and transparent rulemaking process that offered multiple opportunities for stakeholders to
comment and address any concerns with the Department’s proposals. When the ADA was signed into
law in 1990, Congress charged the Department with enforcing this critical civil rights statute and
promulgating regulations to implement it. The Department has always taken these responsibilities very
seriously and is committed to vigorous stewardship of the ADA to meet the legitimate needs and
interests of both people with disabilities and covered entities.

11



