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Thank you for the opportunity to testify before you this afternoon.  As reflected in my 
attached CV, I have taught administrative law as an adjunct professor at various law schools 
since 1995.  But equally important for my testimony today, I have been an administrative law 
practitioner and litigator since 1970, and it is that latter experience that gives rise to much of my 
testimony today. 

This afternoon, I will share with you my perspective about how administrative law has 
changed since I began practicing in 1970 and suggest that today’s agency practice has moved too 
far in the direction of exclusively notice-and-comment rulemaking with gigantic, written 
administrative records subject to process-oriented and deferential judicial review.  Specifically, I 
recount my own experience in various rulemaking cases where limited oral cross-examination of 
agency projections or key scientific and technical studies proved extremely helpful in facilitating 
effective judicial review and improving the agency’s work-product.  My experience suggests that 
it would be wise to make carefully-tailored amendments to the Administrative Procedure Act 
(“APA”) which would permit slightly more formal procedures for major rules currently reviewed 
by the Office of Information and Regulatory Affairs (“OIRA”) under Executive Orders 12866 
and 13563.1  I also suggest that OIRA’s record and final review documents be formally made 
part of the administrative record so that reviewing courts will have the benefit of OIRA’s expert 
analysis of key evidence and policy recommendations. 

I. The History of the APA 

As is well-known, the APA was enacted in reaction to the perceived excesses of New 
Deal agencies.  Reflecting this understanding, Justice Frankfurter—in the first APA case to reach 
the Supreme Court—concluded “that courts must now assume more responsibility for the 
reasonableness and fairness” of agency decisions and “they are not to abdicate the conventional 
                                                 
1 See Exec. Order No. 12866 (Sept. 30, 1993); Exec. Order No. 13563 (Jan. 18, 2011). 
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judicial function.”2  The agency decisional norm when the Court decided Universal Camera was 
adjudication in rate-making and licensing proceedings, with rulemaking a new and little-used 
tool.  Rulemaking, however, began to blossom in the 1950s and 1960s, first as a sort of summary 
judgment device to decide recurring issues in licensing and adjudications.3  But with the advent 
of major environmental, health, and safety legislation in 1970, rulemaking quickly became the 
preferred form of agency decision-making.  

Many leading jurists and administrative law experts envisioned a limited role for oral 
hearings and cross-examination in rulemaking, especially given the enormous significance and 
economic impact on the private sector of certain major rules being issued by EPA and other 
agencies.4  For example, Judge Friendly, himself a leading administrative law scholar, would 
have adopted a nuanced approach, acknowledging that rulemaking hearings often invoke Section 
556 of the APA (setting forth the procedures for formal rulemakings), but also that the 
entitlement to cross-examination in Section 556(d) is tempered by the limitation that the agency 
may adopt procedures “‘for the submission of all or part of the evidence in written form’” when 
“‘a party will not be prejudiced thereby.’”5  But Judge Friendly’s decision in Long Island 
Railroad was expressly overturned in United States v. Florida East Coast Railroad, which held 
that Section 556 does not apply at all unless the organic statute mentioning a hearing expressly 
employs the expression “‘on the record after opportunity for an agency hearing’” found in 
Section 553(c).6 

Significantly, the Court’s leading liberal, Justice Douglas, and its leading pragmatist, 
Justice Stewart, both dissented in Florida East Coast Railroad,7 and soon liberal judges on the 
D.C Circuit (Judges Bazelon, Wright and McGowan) continued the practice of imposing cross-
examination and selected aspects of formal proceedings in rulemaking cases, sometimes on 
behalf of environmental groups but sometimes also for the benefit of regulated parties.8  The 
Supreme Court’s decision in Vermont Yankee Nuclear Power Corp. v. Natural Resources 

                                                 
2 Universal Camera v. NLRB, 340 U.S. 474, 590 (1951). 
3 See, e.g., United States v. Storer Broad. Co., 351 U.S. 192 (1956); FPC v. Texaco, 377 U.S. 33 (1964).   
4 See, e.g., Int’l Harvester v. Ruckelshaus, 478 F.2d 615, 630 (D.C. Cir. 1973) (“In context, the ‘public hearing’ 
provision amounts to an assurance by Congress that the issues would not be disposed of merely on written 
comments, the minimum protection assured by the Administrative Procedure Act for rulemaking, but would also 
comprehend oral submissions of a legislative nature.  These are required even for rule-making when ‘controversial 
regulations governing competitive practices’ are involved.”); Walter Holm & Co. v. Hardin, 449 F.2d 1009, 1016 
(D.C. Cir. 1971) (“[T]he oral hearing may be legislative in type, although fairness may require an opportunity for 
cross-examination on the crucial issues.”); see generally Glenn O. Robinson, The Making of Administrative Policy: 
Another Look at Rulemaking and Adjudication and Administrative Procedure Reform, 118 U. PA. L. REV. 485, 485 
(1969) (arguing that agencies should use rulemaking more often because they are too tethered to “judicial forms of 
proceeding,” but not suggesting that “judicial forms” should be done away with in all contexts). 
5 Long Island R.R. v. United States, 318 F. Supp. 490, 498 (E.D.N.Y 1970) (quoting 5 U.S.C. § 556(d)). 
6 410 U.S. 224, 236-37 (1973) (quoting 5 U.S.C. § 553(c)) 
7 See id. at 246. 
8 See, e.g., Automotive Parts & Accessories v. Boyd, 407 F.2d 330 (D.C. Cir. 1968); Greater Boston Television v. 
FCC, 444 F.2d 841(D.C. Cir. 1970); Home Box Office v. FCC, 567 F.2d 9 (D.C. Cir. 1977). 
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Defense Council ended this practice and effectively limited the procedures applicable in 
rulemaking to those expressly prescribed in Section 553(c).9 

So where does that leave judicial review of agency rulemakings?  Under the APA, there 
are three components of judicial review: procedural (Section 706(2)(D)); statutory fidelity 
(Section 706(2)(C)); and substantive (Section 706(2)(A) & (E)).  Except where an agency 
attempts to proceed without notice-and-comment under Section 553 (for instance, via an 
interpretative rule or policy statement),10 procedural review is effectively a nullity after Vermont 
Yankee.  Statutory fidelity is governed by the deferential Chevron decision11 and its progeny, and 
substantive review generally takes place under the deferential “arbitrary and capricious” test.  
The latter test, according to the Supreme Court, is “at its most deferential” when the agency 
makes decisions “at the frontiers of science.”12   

To be sure, judicial review of rulemakings is not quite the nullity that this suggests.  
There still is a current arising from Citizens to Preserve Overton Park v. Volpe, that the arbitrary-
and-capricious test necessitates “a thorough, probing in-depth review.”13  But what does this 
mean, especially in the context of the expansive, flat landscape found in the massive written 
records created today in support of major agency rules?  Records often run for millions of pages.  
Typically, nothing stands out in these mind-numbing pages of comments and studies.  But to 
pass judicial muster, agency counsel and technical staff in practice must spend months and man-
years responding in the final Federal Register Notice and supporting “Response to Comments” 
documents to every comment, no matter how trivial or irrelevant. 

With judicial review focused almost entirely on the agency’s process rather than the 
agency’s end-product, the “hard look” approach of Overton Park has become amorphous and ill-
defined.  Courts possess wide latitude to affirm an agency decision with only the most cursory 
explanation, or to reverse whenever the reviewing panel discovers the virtually inevitable flaw in 
some aspect of the agency’s decision-making process.  None of this improves the agency’s end-
product or helps to ensure that private sector resources are expended in a manner that serves the 
public interest. 

Judicial review accordingly has become both unpredictable and largely unrelated to the 
substance of the agency’s end-product.  That being the case, the role of curbing substantive 
excesses in major agency rules has fallen significantly to the OIRA office within the Office of 
Management and Budget under the various Executive Orders issued by every President since 
Nixon.  In my judgment, the OIRA process has been only moderately successful for a number of 
reasons.  First, OIRA has generally been understaffed and its budget is always under scrutiny, 
especially when one or both houses of Congress and the Presidency are controlled by different 
political parties.  Second, the OIRA process is informal and closed and suffers from the fact that 
key evidence on which the agency’s decision depends generally is not subjected to adversarial 
                                                 
9 435 U.S. 519, 547-48 (1978). 
10 See, e.g., Hoctor v. United States Dept. of Agric., 82 F.3d 165, 169 (7th Cir. 1996). 
11 Chevron USA Inc. v. Natural Res. Defense Council, Inc., 467 U.S. 837, 842-45 (1984). 
12 Baltimore Gas & Electric Co. v. Natural Res. Defense Council, Inc., 462 U.S. 87,103 (1984.) 
13 401 U.S. 402, 415 (1971). 
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give-and-take, much less cross-examination.  And finally, the OIRA process itself is excluded 
from judicial review, thus depriving reviewing courts of what is often the most expert and 
dispassionate consideration of the critical evidence on which the agency’s decision is based.  

In sum, today’s judicial review of major agency rules does not remotely resemble Justice 
Frankfurter’s admonition that courts must not “abdicate the conventional judicial function” and 
that they instead should “assume more responsibility for the reasonableness and fairness” of 
agency decisions.14  Are there modifications in current agency practice and judicial review of 
agency rulemaking which would bring them closer to Justice Frankfurter’s view of the APA’s 
purpose and his understanding of the proper judicial role?  How might the APA be amended to 
achieve this objective while at the same time focusing the rulemaking process on issues of 
central importance and improving the agency’s end-product?  The remainder of my testimony is 
devoted to answering these questions.  

II. A Practitioner’s View 

As my CV reflects, since 1995 I have taught administrative law and related subjects as an 
adjunct faculty at the University of Chicago, George Mason Law School, and Pepperdine Law 
School.  The balance of my testimony, however, relies much more on my forty years of 
experience as an administrative law practitioner and litigator than on my experience teaching 
administrative law.  With all due respect to administrative law professors, few have ever handled 
a major rulemaking or cross-examined key scientific or technical witnesses regarding the central 
issues on which those rulemakings so often turn.  In my experience, nearly all of the “evidence” 
in the massive records before the courts of appeal is essentially irrelevant.  Only a few 
projections by the agency, or scientific or technical studies relied upon by the agency, or counter-
submissions made by regulated parties or public interest groups are really important.  And well-
informed counsel for all parties know generally which issues are central and which are not 
(although client interests sometimes cause counsel to obscure those issues).  

Justice Frankfurter’s views in Universal Camera and Judge Friendly’s more nuanced 
approach to rulemakings procedures reflect, I believe, a similar understanding of the role of 
evidence in administrative proceedings.  Regulation of private sector conduct today can be either 
prospective—namely agency rulemaking—or retrospective, as reflected in toxic tort and similar 
civil litigation brought against the same regulated parties.  As a practical matter, the two forms of 
regulation are similar in many respects—the same core types of scientific or technical studies are 
likely to be dispositive in both settings.  Cases like Wyeth v. Levine,15 Geier v. America Honda,16  
and Daubert v. Merrell Dow,17 and its progeny, reflect the Supreme Court’s view that there must 
be rigorous judicial oversight to assure that decisions in the civil litigation regulatory arena are 
made based on reliable scientific and technical evidence.  Surely the same considerations ought 
to apply in major agency rulemakings.  

                                                 
14 Universal Camera v. NLRB, 340 U.S. 474, 490 (1951). 
15 555 U.S. 555 (2009). 
16 529 U.S. 861 (2000). 
17 509 U.S. 579 (1993). 
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My experience suggests that there should be a role for more formal process and cross-
examination in agency rulemakings.  These more formal procedures, including cross-
examination, proved efficacious in the three cases described below (which are attached).  They 
invariably improved the regulatory end-product, sometimes thwarting unnecessary measures and 
other times tempering their stringency.  To be sure, I am speaking from personal experience, 
having served as counsel in all three cases.  Other administrative practitioners may be able to add 
or detract from my account.  But I believe these cases point the way to narrow use of more 
formal procedures in major agency rulemakings and, as described in Part III below, the APA 
could be amended in a manner that would both improve and streamline the rulemaking process. 

(a) International Harvester v. Ruckelshaus 

I begin by paying homage to Judge Leventhal, the author of the D.C. Circuit’s opinion in 
International Harvester v. Ruckelshaus.18  The issue in International Harvester was whether to 
overturn the Environmental Protection Agency’s (“EPA”) decision denying the auto companies’ 
request for a one-year suspension of the tailpipe emission standards set in the Clean Air Act.  
Judge Leventhal, perhaps the leading administrative law jurist of his era, was not in favor of 
procedure for procedure’s sake—and hence prominently parted company with his liberal 
colleagues, Judges Bazelon, Wright and McGowan, whose judicial imposition of more formal 
processes was rejected by the Supreme Court in Vermont Yankee.  Instead, Judge Leventhal 
viewed, as an “inescapable aspect of the judicial condition,” the need to probe into “matters of … 
technical complexity” as a means of “constructive cooperation with the agency” in “furtherance 
of the public interest.”19   

Judge Leventhal began by framing the issue before him in terms of risks and costs.  What 
were the environmental risks of granting a one-year suspension of the auto emission standards?  
What were the potential economic and social costs if a one-year waiver was not granted and one 
or more auto companies could not meet the standards?  He then balanced the risks and costs of 
granting or denying a one-year suspension as a means of determining which evidence was of 
central importance to EPA’s decision.   

With this framework in mind, Judge Leventhal concluded that the burden was on the auto 
companies to show that compliance with the statutory standards was not technologically feasible 
for the 1975 model year.  The auto companies had made this prima facie showing by presenting 
data that “no car had actually been driven 50,000 miles” in conformity with the 1975 standards.20    
EPA, however, had developed a model which predicted that the auto companies would be able to 
make sufficient improvements in coming months to meet the standards.  On this point, Judge 
Leventhal judged that EPA, as the proponent of denying a one-year suspension, must bear the 
burden of proof.21  As he put it, the “judicial task” was to require a “reasoned decision” and this 

                                                 
18 478 F.2d 615 (D.C. Cir.1973). 
19 Id. at 647-48. 
20 Id. at 642. 
21 Id. at 643. 
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necessitated that EPA make “a reasoned presentation of the reliability of a prediction and 
methodology” to overcome the prima facie showing of technological infeasibility.22  

Judge Leventhal concluded that EPA had not met its burden on the record before him but 
that EPA might do so on remand in proceedings focused on EPA’s predictive methodology.  So 
focused on the central issues, “the remand proceeding[s] will involve some opportunity for cross-
examination,” although “EPA may properly confine cross examination to the essentials, avoiding 
discursive or repetitive questioning.”23  

(b) Industrial Union Department, AFL-CIO v. American Petroleum 
Institute 

The issue of agency predictions and the methodology (typically technological feasibility 
assessments, risk assessments, or cost-benefit analyses) are recurring issues in major 
environmental, health, and safety rules issued by EPA, the Occupational Safety and Health 
Administration (“OSHA”), the National Highway Traffic Safety Administration, and other 
agencies.  The importance of key underlying scientific studies and the need for reliable 
predictive methodologies is well-illustrated by the Supreme Court’s decision in Industrial Union 
Department, AFL-CIO v. American Petroleum Institute.24  There, the issue was whether OSHA 
adequately justified its decision to reduce the occupational exposure limit for benzene from 10 
parts per million (“ppm”) to 1 ppm.  The OSH Act provided a form of hybrid rulemaking that 
necessitated that OSHA present its key decision maker and the authors of several critical 
scientific studies to be cross-examined by regulated parties and labor representatives.  Evidence 
from both of these sources proved crucial in the Supreme Court’s decision affirming the Fifth 
Circuit’s reversal of OSHA’s 1 ppm standard.   

Justice Stevens’ opinion reviewed the testimony of OSHA’s experts and concluded that 
“the evidence in the administrative record of adverse effects of benzene exposure at 10 ppm is 
sketchy at best.”25  So how did OSHA support reducing the occupational standard to 1 ppm?  
Cross-examination of OSHA’s key decision maker, Deputy Director Wrenn, quoted in the 
opinion, demonstrated that OSHA relied only on (1) the conclusion that benzene was a 
carcinogen at higher levels; and (2) “that no safe level of exposure exists in the absence of clear 
proof establishing such a level.”26  On this basis, OSHA predicted that there would be 
“appreciable benefits” from reducing the 10 ppm standard to 1 ppm.27  

As Justice Stevens observed, this form of prediction was not enough.  Construing the 
statutory test that OSHA standards must be “reasonably necessary or appropriate to provide safe 
or healthful employment,” Justice Stevens ruled that OSHA must demonstrate a “significant risk 

                                                 
22 Id. at 648. 
23 Id. at 649. 
24 448 U.S. 607 (1980). 
25 Id. at 631. 
26 Id. at 624. 
27 Id. at 623-24. 
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of material health impairment” at 10 ppm before reducing the standard.28  Citing the same burden 
of proof provision relied on by Judge Leventhal in International Harvester, he found that the 
burden was on OSHA to show “that it [was] more likely than not that long-term exposure to 10 
ppm” benzene met his test.29  As proof that there was methodology that might address this issue, 
Justice Stevens cited industry expert testimony “that a dose-response curve can be formulated on 
the basis of current epidemiological evidence and that, even under the most conservative 
extrapolation theory, current exposure levels would cause at most two deaths out of a population 
of about 30,000 workers every six years.”30  

So once again, it was a few key scientific studies and the agency’s predictive 
methodology (or lack thereof)—not the millions of pages of record materials so common in 
major rulemaking records—which formed the core of the agency’s decision-making process.  It 
was only with respect to this central core evidence that cross-examination proved efficacious.   

(c) Corrosion Proof Fittings v. EPA 

The same can be said of my third and last example, the Fifth Circuit’s decision in 
Corrosion Proof Fittings v. EPA, overturning EPA’s ban of certain asbestos products under the 
Toxic Substances Control Act (“TSCA”).31 

Like the OSH Act, TSCA provided a form of hybrid rulemaking with the added statutory 
requirement that EPA present “a reasonable basis to conclude” that the product being regulated 
“presents or will present an unreasonable risk of injury,” coupled with the proviso that EPA 
impose requirements “to protect adequately against such risk using the least burdensome 
requirements.”32  Once again, EPA’s predictive methodology in attempting to meet this test 
proved critical.   

EPA estimated that its rule would “save either 202 or 148 lives, depending upon whether 
the benefits are discounted, at a cost of approximately $450-800 million, depending on the price 
of substitutes.”33  The problem with this calculation, however, was that it depended critically 
upon so-called “analogous exposure estimates” which EPA developed “during the final weeks of 
the rulemaking process after the public comment was concluded.”34  The court held that by 
“depriving the petitioners of their right to cross-examine EPA witnesses on methodology and 
data used to support as much as eighty percent of the proposed benefits in some areas, the EPA [] 
violated the dictates of TSCA.”35  

                                                 
28 Id. at 639. 
29 Id. at 653. 
30 Id. at 654. 
31 947 F.2d 1201 (5th Cir. 1991). 
32 15 U.S.C. § 2605(a). 
33 Corrosion Proof Fittings, 947 F.2d at 1208.   
34 Id. at 1229.   
35 Id. at 1229-30. 
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Other key testimony also proved telling in leading to a reversal of EPA’s asbestos 
product ban.  For example, petitioners introduced “credible studies and evidence showing the 
toxicity of workplace substitutes, or the decreased effectiveness of safety alternatives such as 
non-asbestos brakes.”36  These studies showed, for instance, that non-asbestos brakes, 
particularly in the brake replacement market, “could increase significantly the number of 
highway fatalities.”37  Moreover, “many of the EPA’s own witnesses conceded on cross-
examination that the non-asbestos fibrous substitutes also pose a cancer risk upon inhalation.”38  
Yet, EPA failed to account for these risk tradeoffs in its methodology, thereby providing an 
alternative ground for reversing EPA’s standards. 

Certainly, these three cases are not typical in all respects of major rules issued by EPA 
and other agencies.  Two of the three cases provided limited cross-examination rights by statute 
and each had its unique decision-making framework.  That said, each case demonstrates that a 
more formal process and limited cross-examination of the agency’s predictive methodology and 
key scientific and technical studies can be very efficacious in highlighting defects in the agency’s 
reasoning and in improving the agency’s final product. 

No doubt, the OIRA process mirrors in many respects this focus on the agency’s 
predictive methodology and key underlying studies.  But, as noted previously, it is a closed 
process which addresses these issues in a non-transparent manner without the benefit of 
adversarial give-and-take or cross-examination by experienced counsel.  There is much to be said 
for combining the best of these processes and making the results of OIRA’s analysis judicially 
reviewable.  If this were the case, OIRA’s regulatory review would provide the reviewing court 
with a probing, in-depth analysis of the validity of the agency’s methodology and assumptions in 
advance of judicial review.  That analysis would focus the parties and the court’s attention on 
those parts of record which are really important, thereby making judicial review much more 
confident and effective.   

The question, of course, is whether these reforms can be carried out though concise 
amendments to the APA and whether they would really advance the goal of efficient and 
effective agency rulemaking.  It is to these questions that I now turn. 

III. Recommendations.   

In terms of the particular issues that I am addressing, there is relatively little need to 
make significant changes in the overall structure of the APA, though there are obviously other 
things that could be improved after 65 years.  Hence, some vital improvements could be made 
relatively simply.  From my standpoint, the most important issues are mostly in the case of major 
rules, as defined by the Executive Orders and subjected to the most searching OIRA review, that 
additional procedures are warranted in the interest of improving the agency work product.  Major 
rules, of course, call for the greatest expenditure of private sector resources.  It is essential, 
therefore, that those resources be deployed efficiently and in the least burdensome manner 

                                                 
36 Id. at 1221. 
37 Id. at 1224. 
38 Id. at 1225. 
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consistent with achieving the statutory aim intended by Congress.  After all, as recognized by 
both the Clinton and Obama Administrations, “private markets are the best engine for economic 
growth,” and “[f]ederal agencies should promulgate only such regulations as … are made 
necessary by compelling public need, such as material failures of private markets ....”39 

In modifying the APA, I would begin with Section 551 which provides definitions of all 
the important terms used in the statute.  Writing a definition of “major rule” to be added to 
Section 551 would be easy since that term is already defined in the Congressional Review Act.40   

Most of the amendments needed to accomplish the changes covered by my testimony 
could be made by simply adding a new subsection to Section 553.  Subsections (a) through (c) 
would remain because most rulemakings will still be governed by notice-and-comment and 
because there are still a few rulemakings that satisfy the talismanic test of Florida East Coast 
Railroad.  The new subsection suggested here should be drafted to make clear that the 
procedures provided therein are in addition to, not in lieu of, those provided in subsection (c).  I 
leave the drafting of specific text to congressional experts but would suggest that any new 
subsection (d) include the following conceptual components: 

1. Paralleling the first sentence of Section 556(d), it should be expressly stated that the 
proponent of a rule, namely the agency, has the burden of proof.  The agency should 
be required to identify each scientific or technical study or other evidence which is of 
central importance in carrying its burden.  This would include any technological 
feasibility, risk assessment or other projection on which the agency relies to carry its 
burden.   

2. Regulated parties and other interested persons should have the burden of going 
forward with respect to evidence over which that party has control.  This would 
include, for example, prima facie evidence regarding technological infeasibility as in 
International Harvester, cost data as in Industrial Union, or evidence regarding the 
risks or effectiveness of substitutes as in Corrosion Proof Fittings.  Regulated parties 
or other interested persons also would bear the burden of counter-designating any 
studies, not designated by the agency, which they argue are, or should have been, of 
central importance to the agency’s decision.  Such counter-designations may include 
evidence that arguably would provide a less burdensome means of achieving the 
agency’s specified regulatory objective. 

3. Regulated parties or other interested parties would be entitled to request “such cross-
examination” of the authors or proponents of studies or projections which are of 
central importance to the agency’s decision “as may be required for a full and true 
disclosure of the facts.”  Again, paralleling Section 556(d), the presiding officer may 
“adopt procedures for the submission of all or part of the evidence in written form” 
but only “when the party will not be prejudiced thereby.”     

                                                 
39 Exec. Order No. 12866 (Sept. 30, 1993); see also Exec. Order No. 13497 (Jan. 30, 2009) (adopting Exec. Order 
No. 12866). 
40 See 5 U.S.C. § 804(2). 
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4. The presiding officer may include any of the persons specified in Section 556(a) or 
any other agency employee designated by the agency (as was the case in Corrosion 
Proof Fittings). 

5. The presiding officer should make a written decision with respect to each and every 
contested question presented by regulated parties or other interested persons with 
respect to the preceding paragraphs.  This would include counter-designations of 
evidence claimed to be of central importance to the agency’s decision and rulings 
which limit or deny oral cross-examination of testimony regarding studies or 
projections determined to be of central importance to the agency’s decision. 

6. The record for judicial review should include any and all oral cross-examination of 
witnesses and each written decision made by the presiding officer under paragraph 5 
above.  Judicial review with respect to such evidence and rulings as well as all studies 
and projections of central importance supporting the agency’s decision should be 
conducted under Section 706(2)(E) (i.e., the “substantial evidence” standard). 

7. In addition, the administrative record should include the record before OIRA—
including any and all reviews by that agency as well as all the entire record developed 
under Section 553(c). 

I am sure other witnesses may suggest other changes that would further improve the 
rulemaking process.  But speaking only to the changes I have suggested, they, in my judgment, 
would actually streamline the rulemaking process for major rules by putting the agency’s focus 
and that of all concerned parties on the evidence that truly matters to the agency’s decision.  
Judicial review would be enhanced and made more effective by this more focused approach 
which would combine non-repetitive cross-examination of key studies and agency projections 
with the results of the OIRA review process.  The result would be improved agency rules which 
achieve Congress’ aims in a less burdensome and more cost effective manner. 

No doubt there are those who will cling to the current process of exclusively written 
administrative records, notwithstanding the massive effort required of agency counsel and 
technical staff to assemble final Federal Register preambles and Response to Comment 
documents capable of withstanding judicial review.  But, as Professor Richard Pierce noted ten 
years after Vermont Yankee, “the open-ended requirement of adequate reasoning is having the 
same effect on agencies as that the open-ended requirement of adequate procedures had before 
Vermont Yankee—it is delaying the policymaking process to the point of near paralysis.”41  The 
current rulemaking system, especially for major rules which matter most, is broken.  Now is the 
time to fix it with improvements along the lines I have suggested this afternoon.   

* * * 

Thank you for the opportunity to appear here today.  I will be pleased to answer any 
questions or supply additional information for the record.   

                                                 
41 Richard J. Pierce, Jr., The Role of the Judiciary in Implementing an Agency Theory of Government, 64 N.Y.U. L. 
REV. 1239, 1265 (1989). 
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4) American Auto. Mfrs. Ass'n v. Massachusetts Dep't of Envt’l Protection, 208 F.3d 1 
(1st Cir. 2000) (invalidating Massachusetts zero-emission vehicles (ZEV) regulations 
under federal Clean Air Act preemption provisions); 

5) Virginia v. EPA, 108 F.3d 1397 (D.C. Cir. 1997) (federal Clean Air Act case 
invalidating attempted EPA imposition of California Low-Emission Vehicle 
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standards in 12 Northeast States and the District of Columbia); 

6) E. I. Du Pont de Nemours & Co. v. The Bush Ranch, Inc., 99 F.3d 363 (11th Cir. 
1996) (reversing on constitutional grounds a $ 115 million contempt fine against 
Dupont and its law firm, Alston & Bird, in products liability case); 

7) Arkansas v. Oklahoma, 503 U.S. 91 (1992) (successful Supreme Court litigation 
reinstating Clean Water Act permit for Arkansas plant alleged to have polluted rivers 
downstream in Oklahoma); 

8) Corrosion Proof Fittings v. EPA, 947 F.2d 1201 (5th Cir. 1991) (overturning EPA 
ban of asbestos products under federal Toxic Substances Control Act); 

9) Center for Auto Safety v. Thomas, 847 F.2d 843 (D.C. Cir.) (en banc), vacated 856 
F.2d 1557 (D.C. Cir. 1988) (en banc) (lead case of several against federal EPA and 
NHTSA preventing the imposition of nearly $2 billion in CAFE fines on the auto 
industry); 

10) Indus. Union Dept., AFL-CIO v. American Petroleum Institute, 448 U.S. 607 (1980) 
(overturning federal occupational exposure standard for benzene on constitutional 
and statutory grounds). 

 
Teaching and Writing: 
• Adjunct Professor, University of Chicago Law School (1995 - 2005) (Complex Appellate 

Litigation) 

• Adjunct Professor George Mason University Law School (1997 - 2009) (Courses included 
Administrative Law, Federal Courts, Natural Resources Law). 

• Adjunct Professor, Pepperdine University Law School (2008, 2010) (Administrative Law, 
Natural Resources Law); 

• Numerous speeches on economic and regulatory issues before groups including the 
American Enterprise Institute, the AEI-Brookings Joint Center, the ABA, the Federalist 
Society and the American Association for the Advancement of Science.  Representative 
publications include:  Edward W. Warren & Gary E. Marchant, “More Good Than Harm”: A 
First Principle for Environmental Agencies and Reviewing Courts, 20 Ecology L.Q. 379 
(1993); Edward W. Warren, Judge Leventhal’s Revenge: The Courts as ‘Gatekeepers’ of  
Good Science after Daubert, 1994 Public Interest L.Rev. 93. 

 










































































































































































































































































