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EXECUTIVE SUMMARY

When the American people recall the Trump Administration’s abhorrent “family
separation” policy—more commonly known as “family separation”—most think of that short
period of time in May and June of 2018 when thousands of children were separated from their
parents after crossing the southwest border. Public outrage at this cruel policy was swiftand
shared by Democrats and many Republicans alike. In a matter of weeks, the policy was enjoined
by the courts and rescinded by an executive order—flawed in its own right—setting off a mad
scramble by government agencies to return children to their parents. Today, after years of
investigation and analysis, it is clear that the Trump Administration’s family separation policy
lasted far longer than is commonly known. Itis also evident, as noted by the American Civil
Liberties Union in a recent status report, that hundreds of children will likely never be reunited
with their parents.! These preventable tragedies must not be forgotten.

OnJanuary 11, 2019, the House Committee on the Judiciary (hereinafter “the
Committee”) launched an investigation into the Trump Administration’s family separation
policy,2 requesting that the Departments of Homeland Security (DHS), Justice (DOJ), and Health
and Human Services (HHS) produce documents, materials, memoranda, and other information
relating to this sad chapter in our nation’s history. These primary source documents provided
exclusively to the Committee, together with outside resources and government reports, chronicle
the development of the family separation policy from February 2017 to November 2018.

Unfortunately, only one department, HHS, meaningfully cooperated with the
Committee’s investigation. Although relevant DHS and DOJ emails, memos, and documents
were released publicly through Freedom of Information Act (FOIA) requests or leaks to the
press, these departments provided little pertinent documentation directly to the Committee.
Despite this lack of cooperation, the documents that were provided or otherwise made available
to the Committee are revelatory. Our examination of these documents allows us to provide the
first complete narrative of the Trump Administration’s inhumane family separation policy, in the
Administration’s own words. The investigation reveals a process marked by reckless
incompetence and intentional cruelty.

Among other findings, this report concludes that the Administration began formulating its
plan to separate parents from their children as early as February 2017, less than one month after

1 Joint Status Report, Ms. L v. ICE, 3:18-cv-00428-DMS-MDD (S.D. Cal. Feb. 26, 2018) (filed Oct. 10,
2020), available at http://cdn.cnn.com/cnn/2020/images/10/20/ms | v _us immigration and customs e
nforcement casdce-18-00428 0556.0.pdf.

2 This report uses the term “family separation,” as the term “Zero Tolerance” fails to capture the full
scope and intended cruelty of the Administration’s choices. In addition, separations were occurring in
significant numbers for almost one year before the Administration announced its “Zero Tolerance” policy
in May 2018. Also, families were separated even where no prosecutions were pursued—such as where
parents with children came to ports of entry, as the lead plaintiff in the ACLU litigation did. In other
words, the Administration pursued a family separation policy long before it developed and employed the
“Zero Tolerance” moniker.
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the President’s inauguration. InJuly 2017, DHS and DOJ began to implement that plan through
a family separation pilot program in the El Paso Border Patrol Sector. During this pilot program,
which lasted five months, Trump Administration officials discovered that the government was

unable to track separated family members in a way that allowed for later reunification of children
with their parents.

Despite full knowledge that hundreds of children would likely be lost to their families
forever, the Administration chose to expand the pilot program into a permanent nationwide
policy. Causing further confusion, DHS leadership failed to provide advance notice to Customs
and Border Protection (CBP) officers prior to the announcement of the nationwide policy,
resulting in the chaotic and inconsistent implementation of the policy across the southwest
border. When the policy eventually ended, the lack of interagency planning, coordination and
capacity was evident. As Administration officials had predicted, the government lacked the
capacity to track separated family members. Efforts to reunify separated children continue to
this day.

Significant Documents and Findings:

Although this report draws on outside sources to form a complete narrative, several
significant documents cited herein were disclosed to the Committee over the course of its
investigation. These documents, which have not been shared publicly before now, reveal the
extent of the chaos that enveloped the federal government during the planning and
implementation of the family separation policy, as well as its failed attempts to reunite families.3
Among the new documents made public by this report are:

1. A 338-page spreadsheet detailing more than 860 complaints involving family separations
made to the DHS Office for Civil Rights and Civil Liberties (CRCL).#

2. A November 2017 email exchange between Commander Jonathan White of the Office of
Refugee Resettlement (ORR) and then-Acting CBP Commissioner Kevin McAleenan
about the increased number of separations that HHS had been seeing since August 2017.5
Unbeknownst to HHS, CBP had been conducting a family separation pilot in the El Paso
Border Patrol Sector that led to hundreds of separations. When Acting Commissioner
McAleenan responded to the email in December 2017,% he noted that HHS would see

3 This report also includes a detailed appendix that includes many of the emails provided to the
Committee, as well as a spreadsheet listing details of hundreds of instances of family separations
(including ages and circumstances) by the Trump Administration.

4 Dep’t of Homeland Security, Office for Civil Rights and Civil Liberties, Family Separation in the
Summary Between Jan. 1 to June 28, 2018 (June 28, 2018), at Appendix A.

5 Email from Commander Jonathan White, Deputy Director for Children’s Programs, Office of Refugee
Resettlement, Dep’t of Health and Human Services [hereinafter “Jonathan White’] to Kevin McAleenan,
Acting Commissioner, U.S. Customs and Border Protection, Dep’t of Homeland Security [hereinafter
“Kevin McAleenan”] (Nov. 17, 2017), at Appendix B.

6 Emails between Kevin McAleenan and Jonathan White (Dec. 3, 2017), at Appendix C.

3



fewer separations moving forward but did not divulge that a pilot program had been
implemented or that it was being ended.

3. Aninternal March 5, 2018 HHS email indicating that as of March 2, 2018, at least 625
children had been separated from their parents, more than one third of whom were under
the age of eight.” In the email, an HHS official expresses concern with CBP
recordkeeping, noting that over 100 cases involving separated children were not reported
by DHS as involving family separation.8

4. An April 23, 2018 HHS email indicating that at least 856 children had been separated
from their parents to date in fiscal year 2018, including an increase of 231 separations in
just 6 weeks.® Of the 856 children, 26 percent were under the age of five.10

5. Sector-level guidance fromthe Border Patrol, including guidance issued after the family
separation policy was announced in May 2018 and guidance issued after the policy was
ended in June of 2018.11 These documents show that the implementation of the family
separation policy was inconsistent and disorganized, resulting in significant confusion.

6. Multiple emails between HHS and Immigration and Customs Enforcement (ICE) during
the summer of 2018 confirming that the Administration had no planto reunify separated
parents with their children.12 These emails show that HHS was aware of the problem and

7 Email from James De La Cruz, Senior Federal Field Specialist Supervisor, Office of Refugee
Resettlement [hereinafter “James De La Cruz”] to Jonathan White and Jallyn Sualog, Director of Children
Services, Administration for Children and Families, Office of Refugee Resettlement [hereinafter “Jallyn
Sualog”] (Mar. 5, 2018), at Appendix D.

81d.

9 Email from Tricia Swartz, Associate Deputy Director for Children’s Program, Office of Refugee
Resettlement [hereinafter “Tricia Swartz”] to Scott Lloyd, Director, Office of Refugee Resettlement
[hereinafter “Scott LIoyd”], Kenneth Wolfe, and Jallyn Sualog (Apr. 23, 2018), at Appendix E, at 1.

10]d.

11 Emails from Unknown, Special Operations Supervisor, Interagency Coordination, U.S. Border Patrol to
El Centro Sector (May 4, 2018), at Appendix F; Email from Unknown, Division Chief, Del Rio Sector,
U.S. Border Patrol to Del Rio Sector Patrol Agents in Charge (May 4, 2020), at Appendix G ; Email from
Unknown, Division Chief of Operational Programs, Del Rio Sector, U.S Border Patrol to Del Rio Sector
Patrol Agents in Charge (May 4, 2018), at Appendix H; Email from Unknown, Del Rio Sector Asset
Forfeiture Office, U.S. Border Patrol to Unknown (May 7, 2018), at Appendix I; Email from Unknownto
El Paso Patrol Agents in Charge (May 4, 2018), at Appendix J; Email from Unknown to U.S. Border
Patrol Field Chiefs and Deputy Chiefs (June 20, 2018), at Appendix K; Email from Gloria I. Chavez,
Chief Patrol Agent, El Centro Sector, U.S. Border Patrol to Unknown (June 20, 2018), at Appendix L;
Email from Unknown, Division Chief, Big Bend Sector, U.S. Border Patrol to Big Bend Sector Patrol
Agents in Charge (June 7, 2018), at Appendix M; Email from Unknown to Big Bend Sector Patrol Agents
in Charge (June 21, 2018), at Appendix K.

12 Emails between Matthew Albence, Executive Associate Director, Enforcement and Removal
Operations, U.S. Immigration and Customs Enforcement [hereinafter “Matt Albence™], Scott Lloyd,
Robert Kadlec, Assistant Secretary for Preparedness and Response, Dep’t of Health and Human Services,
and Chris Meekins, Chief of Staff, Office of the Assistant Secretary for Preparedness and Response,
Dep’t of Health and Human Services (July 18-19, 2018), at Appendix N.
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attempted to improve and maintain tracking procedures while DHS gave the issue little to
no thought.

7. Anemail from Matt Albence, then-Executive Associate Director of ICE Enforcement and
Removal Operations (ERO), to HHS sent three days after President Trump ordered the
end of the family separation policy. Mr. Albence expressed confusion over the agencies’
difficulties linking separated parents with their children:

Are you saying you don’t have the alien number for any parents? This
information should already be in the UAC portal. While | understand that
information may be lacking in some instances, for those of you that have
[sic], it wouldn’t be efficient for us to run all of these.13

Tom Fitzgerald of HHS responded: “No, we do not have any linkages from parents to
UACs...we have a list of parent alien numbers but no way to link them to children.”14

8. Multiple email exchanges from the summer of 2018 recording instances of chaos during
the reunification process, including an instance in which HHS took 37 “tender age”
children (children under the age of 12) to an ICE detention facility to be reunited with
their parents.1> After waiting at the facility for eight hours, HHS took the children back
to the bus to await processing; by 10:30 PM that night, they were still waiting.16 Noting
that there were multiple buses waiting in the parking lot, an HHS staffer lamented,
“There has to be a better process.” 1’

9. A June 2018 email from ORR Director Scott Lloyd suggesting that the agency primarily
focus on reuniting families that were highlighted in media reports, telling his staff to
compile all press stories regarding separated parents and children, and expressing his
desire to try to resolve those cases.18

13 Emails between Tom Fitzgerald, Dep’t of Health and Human Services and Matt Albence (June 23,
2018), at Appendix O.

4.

15 Emails between James De La Cruz and Karla Mansilla, Federal Field Specialist, New York, Office of
Refugee Resettlement (July 10, 2018), at Appendix P; Emails from Unknown, Deputy Director,
Residential Services, San Antonio, BCFS Health and Human Services to Unknown, BCFS Health and
Human Services and Jonathan White (July 15, 2018), at Appendix Q; Email from James De La Cruz to
Jonathan Hayes, Chief of Staff, Administration for Children and Families, Dep’t of Health and Human
Services, Jallyn Sualog, Scott Lloyd, and Jonathan White (July 17, 2018), at Appendix R; Emails between
Jonathan White and Jallyn Sualog (July 18-19, 2018), at Appendix S.

16 Email from Unknown, Deputy Director, Residential Services, San Antonio, BCFS Health and Human
Services to Unknown, BCFS Health and Human Services (July 15, 2018), at Appendix Q, at 2-3.
171d at 2.

18 Email from Scott Lloyd to Judy Stecker, Assistant Secretary for Public Affairs, Dep’t of Health and
Human Services (June 24, 2018), at Appendix T.



l. The Beginnings of Family Separation

Within weeks of taking office, President Trump announced several executive ordersand
policy initiatives to severely limit immigration to the United States.1® Reports quickly began to
circulate about an initiative to separate children from their parents at the southwest border as a
way of deterring irregular migration. In mid-February 2017, just weeks after the presidential
inauguration, CBP Commissioner McAleenan hosted a meeting with HHS officials in which the
idea of family separation was raised.2° In early March, Secretary of Homeland Security John
Kelly confirmed that DHS was considering family separation, stating:

Yes, I’m considering [that], in order to deter more movement along this terribly

dangerous network. I am considering exactly that. [Children] will be well cared
for as we deal with their parents.21

The next morning, Assistant DHS Secretary for International Affairs Dimple Shah emailed Gene
Hamilton, then-Counselor to the DHS Secretary, asking to “discuss the ‘separating families’
issues raised at the morning huddle.”22

A. Initial 900 Percent Spike in Family Separations

Even though a formal policy had yet to be fully developed, by the end of March 2017
there had already been a significant increase in the percentage of children separated from their
parents and transferred to ORR—the agency within HHS responsible for the care of
unaccompanied alien children (UAC). According to data provided to the Government
Accountability Office (GAO), in November 2016, the percentage of children in ORR custody as
a result of family separationwas 0.3 percent.23 By March 2017, that number had jumpedto 2.6
percent, an increase of almost 900 percent.24

B. The Attorney General Prioritizes Prosecution of Immigration Related Offenses

In April 2017, then-Attorney General Jeff Sessions issued a memorandum directing
federal prosecutors along the southwest border to prioritize the prosecution of immigration

1982 Fed. Reg. 8793 (Jan. 30, 2017); 82 Fed Reg. 8799 (Jan. 30, 2017); 82 Fed. Reg. 8977 (Feb. 1, 2017).
20 Jacob Soboroff, Separated: Inside an American Tragedy, HARPER COLLINS PUBLISHERS (June 2020).
21 Daniella Diaz, Kelly: DHS is Considering Separating Undocumented Children from Their Parents at
the Border, CNN (Mar. 7, 2017), https://www.cnn.com/2017/03/06/politics/john-kelly-separating-
children-from-parents-immigration-border/index.html.

22 Email from Dimple Shah, Acting Assistant Secretary for International Affairs, Dep’t of Homeland
Security to Gene Hamilton, Senior Counselor at Homeland Security Secretary, Dep’t of Homeland
Security (Mar. 7, 2017), https://www.documentcloud.org/documents/6821391-DHS-18-0694-
K.html#document/p85/a562363.

23 U.S. Gov’t Accountability Office (GAO), GAO-19-163, UNACCOMPANIED CHILDREN: Agency
Efforts to Reunify Children Separated from Parents at the Border (Oct. 2018),
https://www.gao.gov/assets/700/694963.pdf.

24 1d.



https://www.cnn.com/2017/03/06/politics/john-kelly-separating-children-from-parents-immigration-border/index.html
https://www.cnn.com/2017/03/06/politics/john-kelly-separating-children-from-parents-immigration-border/index.html
https://www.documentcloud.org/documents/6821391-DHS-18-0694-K.html#document/p85/a562363
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related offenses.2> This directive marked the beginning of a significant change in policy that
would effectively cause family separations. Congress had attached criminal penalties to
“improper entry” (a misdemeanor) and “improper re-entry” (a felony) almost 100 years ago, but
DOJ had historically declined to prioritize asylum seekers, especially families, for prosecution.26
Attorney General Sessions’ memorandum began to change that.

Under the new directive, if a family unit (parentand child) is apprehended by CBP and
the decision is made to charge the parent with improper entry or re-entry, the parent is separated
from his or her child and transferred into the custody of the U.S. Marshals Service (USMS). The
child, who is not charged nor placed in Marshals Service custody, is detained separately and
classified as an unaccompanied alien child (UAC). And under current law, UACs apprehended
by CBP must be sentto ORR custody within 72 hours, where they remain until a suitable
sponsor can be identified.

Although Attorney General Session’sdirective made no mention of separating families,
by prioritizing prosecution of immigration related offenses, the directive effectively ensured that
family separation would occur. This set the stage for a formal family separation policy.

1. July 2017 — November 2017: Family Separation Pilot Program in the El Paso
Sector

In July 2017, CBP began an “initiative” (hereinafter the “El Paso Pilot Program™) in the
El Paso Southwest Border Patrol Sector, which includes parts of West Texas and all of New
Mexico, to drastically increase criminal prosecutions of apprehended individuals, including
parents arriving with minor children.2” The Border Patrol reportedly coordinated these
additional prosecutions with the U.S. Attorney’s Office in New Mexico.28 Although the El Paso
Pilot Program resulted in over 281 family separations in just four months,2° it does not appear
that CBP, or any DHS component, disclosed the existence of the program to ORR.

25 Attorney General Jeff Sessions, Memorandum for All Federal Prosecutors, U.S. Dep’t of Justice (Apr.
11, 2017), https://www.justice.gov/opa/press-release/file/956841/download.

26 See, e.g., Email from Unknown to EI Centro Sector Border Patrol Supervisors (Apr. 28, 2018), at
Appendix U (“All adults, male or female, will be presented for 1325 prosecution... This does not include
family units or juveniles.”) (emphasis added); Email from Monique R. Grame, Assistant Chief Patrol
Agent, Rio Grande Valley Sector, U.S. Border Patrol to Rio Grande Valley Sector Patrol Agent in Charge
(Apr. 27, 2018), at Appendix V (“Please begin referring all single adults to your respective corridor
prosecutions office for prosecution under section 1325(a) of Title 8...This guidance is not new (reference
April 6, 2018 memorandum from AG Sessions to Federal Prosecutors) to the US Attorney’s Office, but
our action of referring all amenable cases is new.”) (emphasis added); Email from Unknown Watch
Commander, Yuma Sector, U.S. Border Patrol to Unknown (Apr. 27, 2018), at Appendix W (“These
guidelines will not pertain to family units.”).

21 GAO, supra note 23, at 15.
28 |d.
29 GAO, supra note 23, at 15-16.
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A. ORR Attempts to Accommodate Increased Numbersof Family Separations

Accustomed to caring for migrant children who arrive unaccompanied at the border,
ORR leadership did not initially question the reason for the growing number of children entering
into their custody during the summer of 2017. Accordingly, in July 2017, Jonathan White,
Coordinating Official and Incident Commander for the ORR UAC Program, issued a memo to
ORR staff with models for calculating the need for more UAC beds.3° One option for
calculating beds, referred to as the “DHS Deterrence Model,” assumed that DHS could
implement widespread family separationsin the future.s!

By August 2017, however, the percentage of separated children in ORR custody had
climbed an alarming 1,200 percent since November 2016.32 This led ORR to compile and
review data on children who entered its custody during the last five months.33 This data revealed
a marked increase in separations, particularly in the EI Paso Border Patrol Sector.34 For
example, during the week of August 10, 2017, nine of the ten family separationsrecorded by
ORR were from the El Paso Sector.3> All but one separation involved a “tender age” child.3¢ By
the end of August, HHS shared with DHS staff a document, titled the “Separated Child from
Parent Tracking spreadsheet,” and offered to send updated datato DHS weekly.37

B. ORR Strugglesto Care for Separated Children

By September 2017, ORR leadership began expressing concern with the increasing
number of children—including infants—that were being referred to ORR after separation froma

parent. Tricia Swartz, Associate Deputy Director of Children’s Programs at ORR, expressed
frustration with the situation, stating:

30 Memorandum from Jonathan White to OS UAC/Refugee Big Group, Office of Refugee Resettlement,
Unaccompanied Alien Children Program Update (July 4, 2017), at Appendix X.

31 d.

32 GAO, supra note 23, at 14.

33 Email from Olivia Hogle, Lead Intakes Program Specialist, Office of Refugee Resettlement to Jonathan
White (Aug. 15, 2017), at Appendix Y.

34 Office of Refugee Resettlement, Division of Accompanied Children Operations, Weekly Director’s
Report Program Updates (Aug. 10, 2017), at Appendix Z.

35]d. at 7.

36 |d. Over atwo-week period, 37 UACs referred to ORR had been separated from a parent, compared to
44 in all of July, 26 in June, 23 in May, and 10 in April. Additionally, 50 percent of all reported separated

UAC referrals in August 2017 occurred in El Paso, with 54 percent of the August separations due solely
to previous unauthorized entries, compared to an average of 22 percent from April through July.

37 Emails from James De La Cruz to Julie Plavsic, Senior Policy Advisor, Parental Interests and Legal
Access, U.S. Immigrationand Customs Enforcement, Dep’t of Homeland Security, and Maryam Ali,
Special Assistant, Office of the Director, U.S. Immigration and Customs Enforcement, Dep’t of
Homeland Security (Aug. 25, 2017), at Appendix AA.
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DHS Policy is working on a family separation policy again, to send all children
to ORR. They don’tunderstand that ORR has its own obligations and these
types of cases often end up with [the] parent repatriated and kid(s) in our care for
months pending home studies, international legal issues, etc.38

Despite the impact on the agency, ORR was not informed of the ongoing pilot program for at
least three months after its initiation. In November 2017, Commander White contacted ORR
Director Scott Lloyd to notify him that the number of family separations had increased and raise
concerns over ORRs capacity to accept more children, stating:

We had a shortage last night of beds for babies. . . . Overall, infant placements
seemto be climbing overrecentweeks, and we think that’s due to more separations
from mothers by CBP. 39

Six days later, Commander White raised the alarm again, this time emailing Acting CBP
Commissioner Kevin McAleenan, ICE Director Tom Homan, and ORR Director Lloyd to once
again notify them of the increase in referrals of separated children and to express similar
concerns regarding ORR’s capacity to accommodate these children. 40 In this email, Commander
White provided detailed information to demonstrate that since July 2017, UAC referrals due to
family separation increased sharply from previous months.*!

Despite these reports, DHS failed to provide a meaningful response to Commander White
or notify him of the El Paso Pilot Program. After three weeks, Acting CBP Commissioner
McAleenan finally responded, noting that Commander White and ORR should have “seen a
change in the past 10 days or so” and stating that they would coordinate on future plans.*2
Commissioner McAleenan did not disclose to HHS that CBP had just completed the El Paso
Pilot Program, which, accordingto GAO, resulted in at least 281 separations in just over four
months.43

With no assistance from DHS during the El Paso Pilot Program, ORR officials searched
for creative solutions to reunite children in their custody with their families. One official noted,
“[w]e suspect that there are other UAC[s] being separated from parents at the border so we have
asked [CBP Headquarters] to ask their field offices to be more vigilant in reporting these
cases.”* These officials also began coordinating with the New Mexico Public Defenders Office,
which had also noticed a spike in family separations and started tracking cases.4>

38 Email from Tricia Swartz to Jonathan White (Sept. 28, 2017), at Appendix AB (emphasis added).
39 Email from Jonathan White to Scott Lloyd (Nov. 11, 2017), at Appendix AC (emphasis added).
40 Email from Jonathan White, supra note 5.

41 d.

42 Email from Kevin McAleenan, supra note 6.

43 GAO, supra note 23, at 15-16.

44 Email from James De La Cruz to Jallyn Sualog (Nov. 21, 2017), at Appendix AD.

45 |d.



At the end of the pilot, CBP headquarters became aware of a “deficiency” in its records
systems that prevented government officials from tracking separated children and parents. 46
Although CBP agents in El Paso asked CBP headquarters to address this issue, CBP failed to
make any changes to its records systemsto fix the tracking problem.4’

I11.  December 2017 to March 2018: Family Separations Continue to Rise

Despite the termination of the El Paso Pilot Program around November 2017, the number
of family separations continued to rise between December 2017 and March 2018. According to
ORR data, as of March 2, 2018, at least 625 children were separated from their parents since the
beginning of the fiscal year, more than one third of whom were under the age of eight.48 Internal
emails during this time period show problems with CBP recordkeeping; more than 100 cases that
were notinitially recorded as separations by CBP were later corrected by HHS. 49

DHS internal documents confirm the high number of family separations that were
occurring in the months prior to the formal announcement of the “Zero Tolerance” policy. A
spreadsheet detailing complaints to the DHS Office for Civil Rights and Civil Liberties (CRCL)
includes more than 150 entries of family separationsthat occurred prior to May 2018, many of
which highlighted the needless cruelty of the policy.%0 For example, two children—one 14 years
of age, and the other 16—were separated from their parents in December 2017 and January 2018
respectively, each without warning and with no chance to say goodbye.>! Fifty childrenunder
the age of 5 were separated from their parents prior to April 6, 2018, including four children who
were less than 1 year old.52

Even as family separations continued to increase in the absence of a formal policy, then-
Secretary of Homeland Security Kirstjen Nielsen initiated efforts to formally develop and
implement such a policy. On December 11, 2017, ICE staff were instructed to draft memoranda
evaluating options on “separating Family Units and on vetting sponsors” for minors in the UAC
program.53 And in January 2018, CRCL prepared recommendationsfor a “DHS Family

46 Dep’t of Homeland Security, Office of Inspector General, OlG-20-06, DHS Lacked Technology Needed
to Successful Account for Separated Migrant Families (Nov. 2019),
https://www.oig.dhs.gov/sites/default/files/assets/2019-11/01G-20-06-Nov19.pdf.

471d. at 14-15.

48 Email from James De La Cruz, supra note 7.

49 1d.

50 Dep’t of Homeland Security, Office for Civil Rights and Civil Liberties, supra note 4.
511d. at Row 10, 38.

52d.

53 Email from Debbie Seguin, Assistant Director, Office of Policy, U.S. Immigration and Customs
Enforcement to Thomas Blank, Chief of Staff, U.S. Immigration and Customs Enforcement (Dec. 11,
2017), https://www.documentcloud.org/documents/6881831-DHS-ICE-18-0360-M-Processed-
CLEAN.html#document/p385.
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Separation Workgroup” based on a two-year investigation of family separations matters.>* The
CRCL reportindicates that, during this investigation, CRCL uncovered a number of serious
issues, including prolonged separation of parents and children, lack of decision-making criteria
for separations, and inconsistent record keeping.5®

During this same period, immigration advocates sued the Trump Administration to
reunite an asylum-seeking mother and her 7-year-old daughter who were fleeing violence in the
Democratic Republic of Congo, only to be separated in the United States and detained 2,000
miles apart.®¢ This lawsuit, Ms. L. v. ICE, would eventually become the primary case leading to
the end of the Trump Administration’s family separation policy.

IV.  April 2018 to June 2018: the Formal Family Separation Policy Known as “Zero
Tolerance”

On April 6, 2018, Attorney General Sessions announced the implementation of a “Zero
Tolerance” policy along the southwest border, mandating the prosecution of all adults who
crossed the border between official ports of entry.5” This announcement came almost one year
after the Attorney General directed U.S. Attorneys to prioritize prosecutions of improper entry
and re-entry cases. As part of the new announcement, the Department of Justice directed U.S.
Attorneys along the southwest border to work with DHS to increase the number of such
prosecutions to the maximum extent practicable. In the one-page memorandum, the Justice
Department provided little guidance to prosecutors, leaving much of the implementation—
including the treatment of family units—open to interpretation. 58

As demonstrated above, although many believe that family separation was first
implemented along the southwest border at the time of this announcement, hundreds of families
had already been torn apart by family separation policies since April 2018. HHS internal reports
from April 2018 indicated that at least 856 children had been separated from their parents to date
in fiscal year 2018, including 231 separations in just eight weeks.5® Of these 856 children, 26

54 Dep’t of Homeland Security, Office of Civil Rights and Civil Liberties, Family Separation (Jan. 2018),
https://www.documentcloud.org/documents/6257038-DHS-Records-Regarding-Communications-
with.html#document/p230/a562352.

55 1d.
56 Petition for Writ of Habeas Corpus and Complaint for Declaratory and Injunctive Relief, Ms. L v. ICE,

3:18-cv-00428-DMS-MDD (S.D. Cal. Feb. 26, 2018) (filed Mar. 9, 2018), available at
www.aclu.org/cases/ms-1-v-ice.

57U.S. Dept. of Justice, Attorney General Announces Zero-Tolerance Policy for Criminal Illegal Entry
(Apr. 6, 2018), https://www.justice.gov/opa/pr/attorney-general-announces-zero-tolerance-policy-
criminal-illegal-entry; U.S. Dept. of Justice, Memorandum for Federal Prosecutors Along the Southwest
Border (Apr. 6, 2018), https://www.justice.gov/opa/press-release/file/1049751/download.

58 |d.
59 Email from Tricia Swartz, supra note 9, at 1.
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percent were under the age of five,® including a three-year-old boy and his blind, six-year old
sister, both of whom were separated from their mother.? An ORR complaintto CRCL also
documented the separation of an infant under the age of one from his father with “no reason
given,” although notes in ICE’s internal documentation system suggest that the adult’s
relationship to the child was questionable due to “differences in skin pigmentation” and
“discomfort holding the UAC.” 62

At the end of April 2018, Border Patrol Sector Chiefs along the southwest border issued
guidance to agents on the implementation of the Attorney General’s order. Email
correspondence indicates that these Sector Chiefs first perceived the guidance as “not new,”
generally noting that parents in “family units” were to not be referred for prosecution.®3 This
perception would soon change.

A. Implementation of Family Separation Policy

On May 4, 2018, DHS began to fully implement the family separation policy announced
by the Attorney General the previous month. Two weeks later, Gene Hamilton, then-Counselor
to the Attorney General, informed Acting Attorney General Matthew Whitaker that prosecutions
along the southwest border increased by more than 22 percent over the past week.5* The email
also notes that while DOJ charged approximately 2,700 defendants each month in the first
months of 2018, the Department was on track to issue the same number of charges each week
going forward. %>

Troublingly, it appears CBP—the agency primarily responsible for implementing the
policy—gave no advance warning about its implementation to Border Patrol agents. Rather than
circulating uniform guidance from CBP headquarters to all sectors across the southwest border,
individual sectors issued their own guidance on different days and times, with significant
discrepancies, as detailed in the chart below.% For example, the guidance issued in the El
Centro sector allowed for no exceptions to the family separation policy, while other sectors
provided exceptions for families with young children or children with physical or mental
disabilities.

60 1.

61 Dep’t of Homeland Security, Office for Civil Rights and Civil Liberties, supra note 4, at Row 628.
62 1d. at Row 204.

63 See supra note 26.

64 Email from Gene Hamilton, Counselor for the Attorney General, U.S. Dep’t of Justice to Matthew
Whitaker, Chief of Staff, U.S. Dep’t of Justice, Danielle Cutrona, Senior Counselor for the Attorney

General, U.S. Dep’t of Justice, and Gary Barnett, Counselor for the Attorney General, U.S. Dep’t of

Justice (May 21, 2018), at Appendix AE.

65 |d.

66 Emails from Unknown Special Operations Supervisor, Interagency Coordination, U.S. Border Patrol to
El Centro Sector (May 4, 2018), supra note 11.
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Examples of Inconsistent Guidance from Border Chiefs on Family Separation

Border Patrol Sector El Centro®” Del Rio68 El Paso®9 Big Bend 70
Geographic Area Part of Southern | Central Texas West Texas and Just east of El
California New Mexico Paso, TX
Effective Date Initially May 4, May 4 May 4 May 4
Delayed to May 7
Exceptions to Family | None. On a case by case | Will leave one Children 5 years

Separation

basis, children
with physical and
mental disabilities.
Children Under
the Age of 5.

adult with children
4 or younger.
Children in poor
health who cannot
speak Spanish.

or younger. (On
June 7 thiswas
changed to 12
years or younger.)

Due to such inconsistent guidance, the separation process was often chaotic and even
more cruel than necessary. For example, children were separated from their parents at
mealtimes, while being boarded onto buses destined for ORR facilities, and often without
explanation or knowledge of their parent’s whereabouts, leaving no chance for the parentand
child to say goodbye.”t In an audio clip released by ProPublicain June 2018, children are heard
desperately crying out for their mothers and fathers.”2 An individual—presumably a Border
Patrol agent—quips, “[w]ell, we have an orchestra here...What’s missing is a conductor.”3
Complaints to CRCL reveal multiple cases of minors being mistreated in CBP or ICE custody,
including an 8-year-old who was reportedly kicked or hit with a shoe by CBP officers when he
was sleeping in an apparent effort to wake him up. 7

The chaos and cruelty were exacerbated by carelessness in tracking separations. For
example, although DHS used a web-based spreadsheet to track separated children, many users

67 1d.

68 Email from Del Rio Sector Asset Forfeiture Office, U.S. Border Patrol (May 7, 2018), supra note 11.
69 Email to El Paso Patrol Agents in Charge (May 4, 2018), supra note 11.
70 Email from Big Bend Sector Division Chief to Big Bend Sector Patrol Agents in Charge (June 7, 2018),

supra note 11.

1 Dep’t of Homeland Security, Office for Civil Rights and Civil Liberties, supra note 4.

2 Ginger Thompson, Listen to Children Who’ve Just Been Separated From Their Parents at the Border,
PrRO PuBLICA (June 18, 2018), https://www.propublica.org/article/children-separated-from-parents-

border-patrol-cbp-trump-immigration-policy.

2 1d.

74 Dep’t of Homeland Security, Office for Civil Rights and Civil Liberties, supra note 4, at Row 803.
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had editing privileges, making data entry especially error prone.”> Many entries were missing
essential information, such as the parent’s name or alien registration number,’6 creating
significant challenges when ORR later attempted to reunite children with their families. With
respect to children correctly identified as separated, DHS employees frequently re-logged them
into the tracking system, creating duplicate entries.””

B. ORR Leadership Was Slow to Respond Despite Prior Warnings from Civil Servants

Notwithstanding Commander White’s July 2017 warning that a family separation policy
would require HHS to obtain more beds, the agency remained unprepared for the policy and the
resulting surge of UAC referrals. In May 2018, ORR was already operating at 87 percent
capacity for UACS referred to its custody.”® On May 10, 2018, ORR Director Lloyd failed to
communicate any urgency to CBP Commissioner McAleenan, stating:

on capacity: we have about 2,000 beds in our pipeline that should be coming

online in small chunks through the end of May. This is cutting it a little close, but
we should be alright.7®

Despite these reassurances, by the end of May, ORR was at 93 percent of its capacity.8® In June,
as ORR neared full capacity, the Department finally took steps to increase operational staff on
weekends to process the uptick in separations.8 At the time, ORR had more than 11,000
children in its custody—1,700 of which had been identified as separated.82

C. Increased Scrutiny Reveals Chaosand Leads to Agency Infighting

By June, news organizations began reporting on the family separation policy. NBC
News recounted the experience of a Michigan foster mother who hosted a number of

5 Email from Unknown Contract Field Specialist, General Dynamics Information Technology, Office of
Refugee Resettlement to Sabrina Torres [hereinafter “Sabrina Torres”], Intakes Program Specialist,
Office of Refugee Resettlement (May 23, 2018), at Appendix AG.

6 Email from Sabrina Torres, to Division of Unaccompanied Children Operations, Intakes Program Team
(May 23, 2018), at Appendix AF.

7T Email from Unknown Contract Field Specialist, supra note 75.

8 Email from Rocio Herrera, Intakes Program Specialist, Division of Children’s Services, Office of
Refugee Resettlement to Unknown (May 8, 2018), at Appendix AH.

72 Email from Scott Lloyd to Kevin McAleenan (May 10, 2018), at Appendix Al.

80 Email from Neal M. Sutherland, Congressional Liaison Specialist, Office of the Assistant Secretary for
Financial Resources, Office of the Budget, Dep’t of Health and Human Services to Unknown (May 28,
2018), at Appendix AJ.

81 Emails from James De La Cruz to Unknown, Senior Manager, ORR Case Coordination Program,
General IT Dynamics (June 6, 2018), at Appendix AK.

82 Email from Paola Zuco, Executive Officer, Office of the Assistant Secretary for Financial Resources,
Dep’t of Health and Human Services to Unknown (June 15, 2018), at Appendix AL.
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unaccompanied children separated from their parents.8 She described a 10-year-old boy who
woke up screaming in the middle of the night and a 9-year old boy who arrived sick and anxious
and could barely eat or sleep for weeks after being separated from his father.84 In mid-June, the

American Psychological Association warned of the severe psychological harm that both children
and parents experience as a result of separation.8

As scrutiny mounted from all corners, senior government officials continued to struggle
with tracking and reunifying separated families. On June 14, CBP Commissioner McAleenan
complained to ORR Director Lloyd that even when the parent of a separated child was identified,
ORR took “days to get [the] child to the phone to connect to [their] parent.”86 In response, Lloyd
redirected blame, suggesting that unless DHS promptly provided parent information upon the
child’s transfer to ORR custody, facilitating parent-child communications would take time.
Accordingto Lloyd, if “the parentis relying on our call center to locate kids, this is going to be
more difficult, because we can’t just give out UAC information.” 87

These struggles extended beyond agency leadership down to lower level contractors and
front line CBP agents. Forexample, on June 2, an HHS contractor emailed ORR Director Lloyd
expressing frustration with “the policy decision to separate kids fromtheir families as a
deterrent,” noting that there were “a bunch of tender age girls pending designation over 72
hours.”8 Similarly, CBP agents struggled to comply with an order from a magistrate judge in
the Southern District of Texas requiring the regular submission to the court of lists of migrant
children separated from their parents.9 When the judge threatened to hold CBP in contempt for
failure to comply, internal documents show that CBP agents were concerned that they could not

83 Daniella Silva, Foster Mom on Trauma of Separated Migrant Children: ‘They Are Coming Crying,
Almost Hysterical’, NBC News (June 20, 2018), https://www.nbcnews.conv/storyline/immigration-
border-crisis/foster-mom-trauma-separated-migrant-children-they-are-coming-crying-n884791.

84 1d.

85 See e.g., American Psychologic Association, Statement of APA President Regarding the Traumatic
Effects of Separating Immigrant Families (May 29, 2018),
https://www.apa.org/news/press/releases/2018/05/separating-immigrant-families; Letter from the
American Psychological Association to President Donald Trump (June 14, 2018),
https://www.apa.org/advocacy/immigration/separating-families-letter.pdf.

86 Email from Kevin McAleenan to Scott Lloyd (June 13, 2018), at Appendix AM; Email from Scott
Lloyd to Kevin McAleenan (June 14,2018), at Appendix AN.

871d.

88 Email from Captain Gregory S. Davis, Director, Division of Unaccompanied Alien Children Planning
and Logistics, Commissioned Corps Liaison, Administration for Children and Families, Dep’t of Health
and Human Services to Scott Lloyd (June 2, 2018), at Appendix AQ.

89 Emails between Justin S. Dinsdale, Assistant United States Attorney, U.S. Attorney’s Office, Southern
District of Texas, U.S. Dep’t of Justice, Unknown Staff, Rio Grande Valley Prosecutions East Office,
U.S. Border Patrol, and Unknown Special Operations Supervisor, Rio Grande Valley Prosecutions East
Office, U.S. Border Patrol (June 4, 2018), at Appendix AP; see also Email from Raleigh L. Leonard,
Division Chief, Law Enforcement Operational Programs, Tucson Sector, U.S. Border Patrol to Enrique
“Henry” Lucero, Field Office Director, Phoenix Field Office, U.S. Immigration and Customs
Enforcement (May 31, 2018), at Appendix AQ.
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fulfill this basic request. One Border Patrol Special Operations supervisor commented, “[t]his is
going to be a huge headache, I might be spending some time in the slammer.” A Border Patrol

V. June 2018 — September 2018: The “End” of Family Separation and Continued
Struggle to Reunify Families

On June 20, 2018, as widespread bi-partisan condemnation of the Trump
Administration’s actions mounted, ® President Trump signed Executive Order 13841, “Affording
Congress an Opportunity to Address Family Separation,” directing CBP to maintain “family
units” and effectively ending the family separation policy.%2 Again, the announcement was made
without prior notice to implementing agencies.

Immediately upon issuance of the President’s order, CBP guidance directed agents to
suspend the referral of single parents arriving with children for prosecution for immigration-
related violations.?3 With respect to two-parent family units, agents were instructed to “consider
referring one of the adults for appropriate prosecution.”® This was initially interpreted by the El
Centro Sector Chief to prioritize “prosecut[ion] of an adult male.”% However, this guidance was
quickly reversed. Later that same day, CBP advised sectorsto deprioritize the prosecution of all
family units. 26

A. Executive Order Leads to Increased Scrutiny of DHS Reunification Efforts

The Executive Order further exposed the operational challenges resulting from the family
separation policy. The plan for reunification required ICE and ORR—the two agencies
responsible for reunifying parents and children—to work together to match the separated child in

9 Emails between Justin S. Dinsdale, Assistant United States Attorney, U.S. Attorney’s Office, Southern
District of Texas, U.S. Dep’t of Justice, Unknown Staff, Rio Grande Valley Prosecutions East Office,
U.S. Border Patrol, and Unknown Special Operations Supervisor, Rio Grande Valley Prosecutions East
Office, U.S. Border Patrol (June 4, 2018), at Appendix AP, at 3.

91 See, e.g., Letter from Democratic Members, House Committee on the Judiciary, to Secretary of
Homeland Security Kirstjen M. Nielsen and Attorney General Jeff Sessions (June 1, 2018),
https://judiciary.house.gov/sites/democrats. judiciary.house.gov/files/documents/6.1.2018%?20letter%20to
%20dhs%20and%20doj.pdf; Letter from Senator Orrin Hatch et. al. to Attorney General Jeff Sessions
(June 19, 2018); see also Senator Orrin Hatch (@senorrinhatch), Twitter (June 19, 2018, 5:10 PM and
6:21 PM), https://twitter.com/senorrinhatch/status/1009199463892692992?s=20.

92 83 Fed. Reg. 29435 (June 25, 2018).

93 Emailsto U.S. Border Patrol Field Chiefs and Deputy Chiefs (June 28, 2018), supra note 11. This
policy provided for an exception where agents had a “concern that detention of an alien child, with the
child’s alien parent would pose a risk to the child’s welfare” or if the parent had a criminal background or
outstanding warrant unrelated to crossing the border unlawfully.

9 |d.

9 Email from Gloria l. Chavez (June 28, 2018), supra note 11.

9 Emailsto U.S. Border Patrol Field Chiefs and Deputy Chiefs (June 28, 2018), supra note 11; Email to
Big Bend Sector Patrol Agents in Charge (June 28, 2018), supra note 11.
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ORR custody with a parent who was generally in ICE custody. However, internal documents
reveal that ICE did not understand the complexities of the process. For example, three days after
the Executive Order was issued, Matthew Albence, then-Executive Associate Director of ICE
Enforcement and Removal Operations (ERO), emailed ORR expressing confusion over the
difficulties in linking parents and separated children: “[a]re you saying you don’t have the alien
number for any parents? This information should already be in the UAC portal.”®” By this time,
however, ORR officials were well aware of the challenges of reunifying separated families.%
ORR officials replied, “[n]o, we do not have any linkages from parents to UACs... we havea list
parent alien numbers [sic] but no way to link them to children.”®®

Facing growing public outcry and without a comprehensive plan to reunify families,
ORR Director Lloyd attempted to triage cases, telling his staff in an internal email to compile all
press stories related to separated parents and children, and expressing his determination to try to
resolve those cases first.100

B. Courts Force Acceleration of Reunification Efforts

OnJune 26, 2018, the U.S. District Court for the Southern District of California issued a
preliminary injunction prohibiting DHS from detaining parents and children separately and
requiring the government to reunite families, unless the child was in danger or the parent
declined to reunite with the child.191 The court set deadlines of July 10, 2018 to reunite children
ages four and under, and July 26, 2018 to reunite children ages five to seventeen. 102

The District Court’s preliminary injunction meant that ICE had just a few weeks to
identify which adults in its custody had been separated from their childrenand work with ORR
to match such individuals with their children. However, internal documents make it clear that
immediately prior to the issuance of the injunction, neither ICE nor ORR had yet to develop a
plan for reunification. OnJune 23,2018, ORR Director Lloyd emailed ICE ERO, stating, “[j]ust
writing to find out if you have any intel on ICE plans for the separated parents. Give me a call
when you get a chance.”103

Upon issuance of the injunction, reunification efforts began in earnest. Commander
White, who was placed in charge of ORR reunification efforts, started by compiling basic
information that ORR did not previously collect, including the number of separated children that

97 Email from Matt Albence, supra note 13.

98 See, e.9., Email from James De La Cruz to Julie Plavsic, supra note 37; Email from James De La Cruz
to Jallyn Sualog, supra note 44.

9 Email from Tom Fitzgerald, Dep’t of Health and Human Services, supra note 13.
100 Email from Scott Lloyd, supra note 18.

101 Order Granting Plaintiffs’ Mot. For Classwide Preliminary Injunction, Ms. L v. ICE, 3:18-cv-00428-
DMS-MDD (S.D. Cal. Feb. 26, 2018) (June 26, 2018), available at www.aclu.org/cases/ms-1-v-ice.

102 |4,
103 Email from Scott Lloyd to Matt Albence (June 23, 2018), at Appendix AZ.
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remained out of contact with a parent.194 Authorizing additional overtime for staff to focus on
reunification, ORR noted that many staff were already working 60 to 80 hours a week and that
“folks are going to be fried after this, way beyond burnout.” 19 |n addition, HHS began
developing a policy to verify parent-child relationships through DNA testing.106

While HHS and ICE attempted to comply with the executive order and preliminary
injunction, internal documents reveal that CBP Commissioner McAleenan was looking for ways
to continue family separations. On June 29, 2018, CBP headquarters asked all Border Patrol
chiefs and deputies to identify how many parents could be prosecuted and quickly reunited with
their children in CBP custody each day.197 In other words, CBP thought it could technically
comply with the court order by separating families for only short periods of time.

C. Reunification Efforts Devolve into Chaos

Despite their ongoing efforts to reunite families, ICE and ORR missed the court’s July 10
deadline to reunify all children under the age of five.1%¢ By July 19, HHS identified 2,551
separated children covered by the court order. Due to a lack of planning and preparedness, the
reunification processwas chaotic and disorganized. In some cases, children were transported to
the wrong location, where they waited on buses for hours only to be returned to the ORR facility
later that evening. In many cases, reunification efforts were slowed by ICE officials’ decisions
to question parents about issues unrelated to reunification. Internal emails detail these and other
problems that unfolded as reunification efforts continued:

e OnJuly 10,2018, an ORR New York field specialist identified a child approved to travel
for reunification. However, upon arrival at the reunification site, DHS informed the
specialist that the child’s parent was not there and would not arrive until the following
dayllog

e OnJuly 16, atotal of 37 “tender age” children were approved for reunification with their
parents atan ICE detention facility. However, after waiting at the facility for eight hours,
ICE still had not processed any of the parents. 19 ORR took the children back to the bus

104 Email from Jonathan White to Himself (June 27, 2018), at Appendix AR (noting Jonathan White’s
“priorities list” included items related to interagency coordination to assess parents’ readiness for release,
determine resource requirements to place parents in contact with kids, and develop reporting and tracking
system, among other things).

105 Emails between Tricia Swartz and Jallyn Sualog (June 28-29, 2018), at Appendix AS.

106 Email from Jonathan White to Unknown (June 29, 2018), at Appendix AT.

107 Email from Unknown to U.S. Border Patrol Chiefs and Deputy Chiefs (June 27, 2018), at Appendix
AU.

108 John Burnett, Government Misses Migrant Family Reunification Deadline, NPR (July 10, 2018),
https://www.npr.org/2018/07/10/627821359/government-misses-migrant-family-reunification-deadline.
109 Emails between James De La Cruz and Karla Mansilla, supra note 15.

110 Email from Unknown Deputy Director, Residential Services, San Antonio, BCFS Health and Human
Services, supra note 15.
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where they continued to wait until very late in the evening.111 Noting that there were
multiple buses still waiting in the parking lot, an ORR staffer stated, “[t]here has to be a
better process. | hope as we move forward there can be adjustments so that we don’t put
tender age kids in this position.” 112

OnJuly 17, an ORR field supervisor wrote to ORR Deputy Director Hayes, Commander

White, and ORR Director Lloyd, expressing concern that DHS was impeding
reunification efforts by interviewing parents about issues unrelated to reunification:

Based on information that we received yesterday on a phone briefing with
DHS and what staff are reporting on the ground, DHS is re-interviewing
adult parents about their legal case and other issues not related to
reunification. Itappears that the DHS interview process is including [sic]
parentinterview regarding credible fear etc. which really is unrelated to
parent/family reunification. Isthere any way we can ask themto put their
parents’ interviews about non-reunification aside until after the parentand
child are reunified?113

On July 18, Executive Associate ERO Director Albence emailed Robert Kadlec,
Assistant Secretary of Health and Human Services for Preparednessand Response,
flagging complications in transferring UACs from ORR facilities to ICE facilities for
reunification. Mr. Albence was told these complications were due to ORR transportation
contract issues and offered to provide ICE contractors to assist. This appeared to surprise
Mr. Kadlec, who forwarded the email to Lloyd asking: “Scott do you need help?!? We
can’t fail because you guys ain’t asking for assistance.” In response, Mr. Lloyd claims
that delays are due to the need to complete interviews. Mr. Kadlec counters that
hundreds of interviews have been completed and those cases are still being delayed.
Others agree and insist the issue is transportation. There is no resolution within this
email chain.114

On July 18, according to an HHS field worker in New Mexico, a shuttle of four children
from Canutillo, Texas arrived at an ICE facility for reunification at 2:00 PM, and a
second shuttle of four children from Phoenix, Arizona arrived around 2:30 PM. ICE staff
informed the shuttle drivers that: (1) the parents for the Canutillo shuttle would not arrive
until after 6:00 PM and the children would need to wait in the shuttle; and (2) only one of
the four children arriving from Phoenix had parents at the facility and the rest would need
to wait in the shuttle until their parents arrived. By 5:00 PM, ICE officers instructed both
shuttles to return to their sites and wait until further notice. This email chain also notes

111 |d.
112 |d

113 Email from James De La Cruz to Jonathan Hayes, Chief of Staff, Administration for Children and
Families, Dep’t of Health and Human Services, Jallyn Sualog, Scott Lloyd, and Jonathan White, supra

note 15.

114 Emails from Matt Albence, Scott Lloyd, and Robert Kadlec, supra note 12 (emphasis added).
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that an ORR staffer received a phone call “about a child that had flown in and another

that drove close to 6 hours to get to the facilities to then be told that their parent is not
there.” 115

e OnJuly 19, HHS provider Southwest Key in El Paso emailed ORR Senior Federal Field
Specialist Supervisor James De La Cruz after 11:00 PM, explaining that a DHS official in
El Paso stated that reunifications were being suspended, that children could not stay
onsite, and that staff were leaving for the night. Asaresult, 20 children were driven back
to the ORR facility.11® The nextday, the same Southwest Key employee informed ORR
that ICE claimed it was running out of bed space for parents scheduled for reunification,
and when bed space runs out, ICE will halt the reunification process. A DHS official also
predicted reunifications would be suspended early on July 20 due to limited bed space
and estimated that as many as 50 children would be unable to reunite with their parents
that day. 117

This poor planning and lack of coordination significantly hampered the government’s
ability to reunite parents and their children. An ORR reportrevealed that as a result of these
issues, in July 2018, close to 1,700 of the roughly 2,500 migrant childrenin ORR custody
remained separated from their parents.11®8 Commander White attempted to address the
reunification delays, stating: “[e]ffective today, children who have arrived for reunification
should NOT be turned away from the detention center and sent to hotels without prior approval
from [the HHS Incident Management Team]...”119

By August 1, 2018, nearly 2,000 out of more than 2,600 children that were ultimately
identified in the Ms. L lawsuit were reunited with their parents.120 Reunification of the roughly
600 children who remained separated from their parents was complicated by the fact that many
of the parents had already been removed to their home countries. Meanwhile, Administration
officials worked to cover up problems with the reunification process. For example, ORR
Director Lloyd reportedly told HHS staff to stop keeping a spreadsheet that tracked separated

115 Emails to Jallyn Suallog, Jonathan White, supra note 15.
116 |d

1171d; Emails from Unknown Regional Executive Director, Southwest Key Programs to James De La
Cruz and Jose Gonzalez (July 19-20, 2018), at Appendix AV.

118 Dep’t of Health and Human Services, 2018 Unaccompanied Alien Children Reunification Mission IMT
Situation Report #22 (July 19-20, 2018), at Appendix AW.

119 Email from Jonathan White to Multiple Dep’t of Health and Human Services Staff (July 22, 2018), at
Appendix AX.

120 Joint Status Report, Ms. L v. ICE, 3:18-cv-00428-DMS-MDD (S.D. Cal. Feb. 26, 2018) (filed Aug. 16,
2018), available at https://www.aclu.org/legal-document/ms-1-v-ice-joint-status-report-2.
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children.2! In an internal email, rather than denying he told HHS to stop tracking separated
children, Lloyd instead claimed the reporter “spun an inaccurate narrative.”122

Over the next few months, ORR and DHS continued its attempts to reunify families. But
because of the Administration’s repeated missteps detailed above—including the insistence on
rolling out the policy nationwide without first incorporating lessons learned from the pilot
program, the secrecy and lack of cross-agency communication, and the conscious disregard of
the welfare of affected families—those efforts continue to be hampered even today. Asa result,
some children—particularly those whose parents were deported before reunification could take
place—remain separated from their parents.

VI. Conclusion

While we may never know the full extent of the damage inflicted by the Trump
Administration’s family separation policy, it is evident—as a result of this investigation and
public reporting—that it was driven by an Administration that was willfully blind to its cruelty
and determined to go to unthinkable extremes to deliver on political promises and stop migrants
fleeing violence from seeking protection in the United States. As illustrated in this report:

¢ Within weeks of President Trump’s inauguration, the Administration began formulating a
plan to separate parents from their children as a means to deter migration.

e Before a formal policy had even been developed, the Administration was accelerating
family separations. By March 2017, the number of separated children transferred to ORR
custody had increased by nearly 900 percent, as compared to November 2016.

e InJuly 2017, without warning, the Administration implemented a family separation pilot
program in the El Paso Border Patrol Sector. The pilot program lasted five months and
resulted in hundreds of additional children being taken from their parents and placed in
ORR custody.

e Duringthe pilot program, the Administration discovered that it was unable to track
separated family members in a way that would facilitate eventual reunification.

e Knowing this, and without doing anything to address the tracking systems employed by
deferral agencies, the Administration chose to expand the policy nationwide in May
2018.

e To make matters worse, the Administration failed to provide advance notice of the policy
to front line agents and officers, which caused unnecessary chaos and inconsistent
implementation of the policy across border sectors.

121 Dan Diamond, HHS Reviews Refugee Operations as Trump Calls for Border Crackdown, PoLITICO
(Oct. 23, 2018), https://www.politico.com/story/2018/10/23/trump-caravan-border-hhs-873152.

122 Email from Scott Lloyd to Evelyn Stauffer, Press Secretary, Dep’t of Health and Human Services
(Nov. 19, 2018), at Appendix AY.
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e When judicial intervention and political pressure eventually resulted in the end of the
policy, the lack of interagency cooperation and preparedness was laid bare by the
inability of the Administration to quickly reunite separated parents and children.

As a result of this dark chapter in our nation’s history, hundreds of migrant children may never
be reunited with their parents.

Despite considerable stonewalling by Administration officials, Judiciary Committee
Members and staff have pushed relentlessly to obtain data and conduct much needed oversight of
the agencies responsible for the family separation policy. This report details the Committee’s
findings thus far. We remain committed to holding the Trump Administration accountable and
continuing to shed light on this dark moment in our country’s history.
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