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Mr. BucrANAN, from the Committce on the Judiciary, to which had been
referred the memorial of Luke E. Lawless, complaining?of the official
eonduct of James H. Peck, Judge of the District Court of the United

. States for the District of Missouri, made the following

REPOR_T :

The Committee on the Judiciary, to which was referred the memorial of

Luke E. Lawless, complaining of the official conduct of James H.
" Pecky Judge of the District Court of the United Statés for the dis-
“lrict of Missouri; report: - T oo U
~ That, in consequence of the evidence collected by them, in virtue of ‘thé
K&_vcrs with which they have been invested by ‘the House, and which is
eréunto subjoined, they are-of opinion, that James H.- Peck, Judgé of: the
District Court of .the United States for the district of Misspuri; be impeach-
ed of high misdemeanors- in office. : B

L AN.ABSTRACT OF THE CASE OF. . .
Julie Soulard, widow, James G. Soul- :
~ardy, and others, heirs andlegal re- |

wpresentalives. of Antoine Soulard,
deceased, g - :

S ve. -
v~ . The United States. - . T P
"“{In which the opinion-of Judge Peck, refefred to and printed as part of
* fhie‘eyidence, was pronounced. Prepared from the record, by C. A. Wick-

life, tinder the direction of the committeé.) -~ .=~~~ % ot e

.Fhe petition of Soulard’s heirs was filedon the 22d August, 1824, against

the-United States, in the District: Court of . Missouri, claiming ten:thousand

upents.of land, . under a Spanish coneession, which petition was amended at
- the-November term, 1824, by leave of the court. - .. .w.ipcidtuim - o
Atthe March term, 1825, the United:States, .by-her attorney, -filed. in
“eourt. their answer. to the said petition.. 'And at the sama terni,.an-issue of
faet was submitted to the jury in thes¢ words: :

In the Distriet Coutt of Missouri,
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GWas Lhere saeh concoaion masde to Antoine Soulerd asin camplatnanty'
bill alleged?™ “The jury found there was g cm:uv:“si(m, as pileged in com.
plainants’ bill.  The cause was then Leavd in rhicupon the depositions and
documents filed, which are spread at iength upon the record

On the fourth Monday in December, 1525, the Judige of the Distriet Cour
pronounced the following deeree:

¢ And therenpon this cause was continued under ndvisement, from term
to term, until the December term of said courty being the fourth Monday of
December, in the year of our Lord one thowsand cight hundred and tweaty-
five, at which day ¢ the said causc coming on to be debated and heard in the
presence of the counsel for the petitioners, and of the attorney of the United
States for the District of Missouri, on the petition, the answer and the testi-
mony which is embedied in the record, it apprars that the petition sets forth,
in substance, that,some time in the month of April, one thousand scven lie-
dred and ninety six, Antoine Soulard, the ancestor of the present petition-
crs, heing then a resident of the province of Upper Louisiana, and Surveyor
General of the same under the Spanish Government, presented his petition
to the then Licutenant Governor of said provinee, Don Zenon Trudeay,
praying the grant of a tract of ten thousand arpents of land, to be located on
any vacant part of the royal domain. That, in compliance with the said pe-
tition, and in order to remuncrate the services of said petitioner, the sid
Don Zenon Trudeau, Licutenant Governor, did, about the time aforesaid,
grant to the said petitioner ten thousand arpents of land, and by said decree
of concession, did order the said quantity to be located, surveyed on any vacant
part of the royal domain in said province, at the clection of said petitioner. That
the said quantity of land was, afterwards, on the twentieth day of February,
one thousand eight hundred and four, surveyed and located by the deputy
surveyor, Don Santiago Rankin, on a vacant part of the public land, situate
about fifteen miles West of the Mississippi river, and seventy miles North of
the town of St. Lowis, on a branch of the river Cuivre, and bounded as fol.
lows: commencing at a puint in the Northeast quarter of section twenty-
five, township fifty-one North, range three West, runs thence North, sixty-
eight East, three hundred and seventeen chains cight links, to apoint in the
Northeast quarter of scetion fourteen, township filty-one North, range two
West; thence, North twenty-two West, two hundred and fourteen chains and
sixteen links, to a point in the Southeast quarter of scetion thirty-four, town-
ship fifty-two North, range two West; thence, South sixty-eight West, three
hundred and seventeen chains and cight links, to a point in the Southeast.
quarter of section eleven, township fifty-onc North, range three West;
thence, South twenty-two East, two hundred and fourtcen chains sixteen
links, to the placc of beginning.  And that a certificate of said survey was
duly made and recorded in the book of record of surveys kept by the said
petitioner, a8 surveyor as aforesaid. That before the time when claims
should have been filed, pursuant to the act of Congress of the second of March,
one thousand cight hundred and five, the said deeree of concession and cer
tificate of survey were, by mistake, thrown into the fire and destroyed.
That, in consequence of the destruction of said concession.and eertificate of
survey, the sal petitioner considered that he ‘was excluded from the henefit
of the act of Congress passed for the relief of Jand claimants, and omitted
to file any notice of his claim, and has thereby been deprived of the benefit
of the laws heretofore passed by Congress. That, of the said tract of land,
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one thousand nine hundred and forty-seven acres and {hirty-five hundredths
of an acre have been sold by the United States, and that the residue of the
said tract is not claimed or possessed by any person other than the petitioncr:
and that the same has been reserved from public sale until the final adju-
dication thereon, by the proper tribunal.  The petitioner prays that the va-
lidity of his said claim may be inquired into and decided, and that his elaim
and title may be confirmed 1o all that part of the said tract which has not
heen sold as aforesaid by the United States; and that he be authorized to enter,
in any of the land offices in the State of Missouri, the quantity of one thou-
sand nine hundred and forty-seven acres and thirty-five-hundredths of an
acre of land, the quantity sold as aforesaid by the Uniled States. It appears
also, that, on the seventeenth day of March, onc thousand cight hundred and
wenty-five, Julic Soulard, widow of the said pelitioner, and Jamces G. Sou-
lard, Henry 6. Soulard, Eliza Soulard, and Benjamin A. Soulard, childen
and heirs at law of the said pelitioner, filed their petition, sciting forth that
the said Antoine Soulard, after having filed and prosccuted his said petition,
died, leaving the said widow and children Lis only heirs and legal represcn-
talives, and praying that the said cause might be revived and stand in their
mmes against the United States; and the attorney of the United States free-
Iy admitting all the facts sct forth in the petition of thesaid widow and chil-
dren, the said causc was revived accordingly. .

And italso appearing that the answer of the attorney of the United States,
setsforth, in substance,that heiswholly uninformed of all the matters and things
is the said petition of Antoine Soulard, revived as aforesaid, contained,
and therefore that he does not admit the same to be true, and that he prays
the court, that the said petitioners may be held and required to prove ail
such facts, matters, and things, the existence whereof is or may be deemed
neeessary to the confirmation of the said clzims.  And, morcover, that the
aid petitioners may be required and compelled to produce and show to
e court the law, usage, or custom, by force and virtue whereof the said
daim can or ought to be confirmed. ~ And it further appcaring, by the find-
agof the jury impanneled Lo try the issue dirceted in this cause, that such
soncession was made to the said Antoine Sculard, as in the said petition is
saled: and it also appearing in evidence offered ou the part of the said
[itioners, that a survey of the said Luid was made, and a plat thereof re.
wided as in the said petitien is stated, and that it was the practice of the
Lisutenant Governors of Upper Louisiana to make concessions of land, in
sinue of their oflice as such Governors, and not in virtue of any commission
ssub-delegate.  And after debate of the matters aforesaid, and the court
‘ving inquired in the validity of the title of the said pctitipners; and for
ghn! itappears to the courty that no grant of the King’s domal_n could hfwc
wen lepally made, unless made in virtue of some law or authority from him;
ud for that the regulations of Count O’Reily, of the cightecnth of February,
ithe year one thousand seven hundred and seventy, and of Governor Ga-
s 0f the ninth of September, dne thousandscven hundred and ninety-seven,
td of Morales, the Irntendant, of the seventeenth of July, one thousand seven
bundred and ninety-nine, exhibit a general intention and policy on the part of
e Spanish Government, in relation to the disposition of the public domain,
hich exeludes cvery reasonable suppositicn of the cxistence of any law,
igey o custom, under and in conformity ‘o which the alleged coneéssion
aight have beea perfected into a complete title, had not the sovereignty of
® conntry heen transferred to the United States; and for that the princi-
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ples, commands, and prohibitions, in those rcgululio‘ns cmnuiu}:d, arcnutlok
reconciled with any idea of the legality of the said concession, and areip
compatible with the existence of any Jaw, usage, or custom, in conformiy
with which the said concession might have been confirmed, had no chang
of sovercignty taken place: the court doth therefore find the a‘llcged oo
cession and claim of the petitioners to beillegal in its origin, and invalid, ui
doth therefore decide, adjudge, and decree, against the validity of the sam;
and doth further order,adjudge, and decree, that the said petitioners payd
‘costs and charges occasioned in an about the prosccution and defence of thy
suit: and thcreupon the said petitioners, by their attorney, aforesaid, pry
that they may appeal from the juldgment aforesaid, of-the court here, so u
aforesaid rendered to.the Supreme Court of the United Stated, and to the
the same is granted by the court here.”

By which it will appear an appeal was prayed on the same day; and after
wards, on the 30th December, 1825, the following appeal bond was exeqt
ed and filed with the papers:

Know 3'! men by these presents, that I, Marie PP, Leduc, am held ai
firmly bound unto the Upited States in the penal sum of five hundred do-
lars, to the payment of which, well and truly to be made, I bhind mysl
my hcirs, administrators, and executors, firmly hy these presents, Seadd
with my seal, and dated this thirticth day of December, eighteen hundmi
and twenty-five, _

The condition of the above obligation is such, that whereas Julie Souli,
widow, James G. Soulard, Henry G. Soulard, Eliza Soulard, and Benjami
A. Soulard, children and heirs of Antoinc Soulard, deccased, have thsdy
prayed for, and obtained, an appcal to the Supreme Court of the Unild
States, from the decree of this Court of the United States for the Misson
District against them, in a suit wherein they are petitioners, and the Unitd
States are defendants: Now if the said petitioners shall well and truly pe
secute the said appeal with effcet, and shall pay all costs occasioned by thn
in the prosecution of the same, and shall well and truly pay all costs whik
may be adjudged against them in said suit, then the above obligation to
void; otherwise to remain in full force and effect.

M. P. LEDUC, [1s]

UNI1TED STATES, ss
Missouri District, :

I, Isaac Barton, Clerk of the Court of the United States for the Misswn
district, do hereby certify, that the appeal in the case of Julia Soulard, #
dow, and James G. Soulard, and others, children and heirs of Anbit
Soulard, deceased, against the United Statcs, was taken at the Decemb
term of said court, being on the twenty-sixth day of December, one'th
sand eight hundred and twenty-five, and that, on the thirticth day of D¢
cember, one thousand eight hundred and twenty-five, said court adjours
to sit again on the third Monday of Apri} then next. - ‘

In testimony whereof, 1 have hereunto sct my hand, and affised

[z.8.]  theseal of sdid court, at St. Louis, the sixtcenth day of S

tember, one thousand eight hundred and twenty-six.

ISAAC BARTON, Clerk
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Court of the United States for the State of Missouri.
Prcx, Junce.

James G. Soulard andothers, Z

vs.
The United States. S

This is a petition under the act of Congress of the 26th May, 1824,
which authorizes certain claimants of lands to institute proceedings in this
court, to try the validity of their claims, to obtain confirmations thercof.

The petition states, that, in the year 1796, a concession for 10,000 arpents
of land, to be located on any part of the royal domain, was issued by Don
Zenon Trudeau, Licutenant Governor of the province of Upper Louisiana,
1o Antoine Soulard, the ancestor of the petitioners, who was then the Sur-
veyor General of said province, in consideration of pubdlic services: that; on
the 20th of Fcbruary, 1804, the quantity of land as conceded, was located
and surveyed by Don Santiago Rankin, deputy surveyor under said Soulard,
and that a certificate of suid survey was recorded in the book of records of
the public .survey<. kept by the Surveyor Genceral: that, before the time
when claims should have been filed, pursuant to the act of Congress of the
2d of March, 1508, the said decree of concession and certificate of survey
were, by mistake, thrown into the fire and destroyed; and that said Soulard
believing he was excluded from the benefit of any of the acts of Congress
passed for the relief of land claimants, in consequence of the loss of said
{npcrs, omitted to file any notice of said claim, and that he had counsequent-
y derived no benefit of any of the laws of Congress therctofore passed for
the relief of land claimants.

A jury, to whom the court had submitted that fact for trial, found, that a
concessiun, as above stated, had issued to the ancestor of the petitioners.
No settlement or improvement is alleged, nor any thing in rclation to thosc
qualifications of the grantee, as to property, which are required by the regu-
lations,  This statement of facts is all that is necessary to be prefixed to the
opinion of the court. ’

A mass of cvidence was offered on the hearing of the cause, but except
that which is adverted to, and stated in the opinion, no part of it is material.

Opinion of the Couit.

The interests to be affected by the decision of the questions arising in this
case, arc extensive.  The questions themselves are novel. There is nothing
in relation to them which can be regarded in the nature of 2 precedent, or
authority to influence their decision. They are now, for the first time, with-
out any light from this source, presented for judicial determination. In
their investigation, it is necessary to explore an extensive field,—a region
of waste, where darkness obscures, and labyrinths embarrass; where the
desolating hand of revolution, and of time, has removed many of those lund-
marks which, at any time, were scarcely distinguishable. IHesitation and
distrust, therefore, must reasonably accompany the inquiry.

What were the laws which regulated the disposition of the King’s do-
main, at the date of the alleged concession, is a question, first in order for
¢xamination,

It is contended on behalf of the petitioners, that the 81st article of the or-
dinance of the King of Spain, became in force in Louisiana, immediately on
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the ratitication of the treaty of Fontainehleau, of the 3d of November, 1762
or, at all events, on the occupation of Louisiana by Spain, in 1769, undy
that treaty.

The assuinption, that this article of the ordinance became in foree in Loy
isiana, as contended for, cither as it is attempted to be supported by the lax
of nations, or by the proclamation of Count O'Reily, Governor Geners),
appears to be without foundation,

By the law of nations, the ancient laws of a ceded country, continue i
force until changed hy the ncw sovercign.  But this prineiple does not ap

ly to those laws which a sovereign may have thought nccessary to est.
blish for the purposc of regulating the manner in which the royal lands
should be disposed of. It is a principle which applics to the municipl
regulations of a country in general, and is necessary to the preservation of
order, the protection of rights, and the redress of injuries, A different rule
would be productive of great inconvenience. If a change of sovereignty,
of itself, introduced the laws of the new sovercign, the consequence would
be, that the inhabitants of a ceded country must often become subject to
laws which they had not the means of knowing; which might be locked up
in a forcign language, and of which there could have been no promulgation.
‘These reasons, upon which, doubtless, the principle of the law of nations,
adverted to, was established, do not cxist in favor of the establishment of the
same principle in relation to those laws which may regulate the disposition
of the sovercign’s domain, These are excepted from the operation of the
gencral principle of the law of nations here laid down.  Each sovereign dis
poses of his royal lands in such manner as he may think proper. e may
grant them from under his own hand; or, he may adopt the more convenient
and judicious mode of delegating to others the power to grant them, subject
to such instructions or laws, as to him may appear expedient. But whena
govereign disposes of territory by treaty, he thercby parts with the right to
grant lands in such territory; the title to them having passed by such treaty
to another; and the authority of all persons whom he may have authorized
to grant lands for him, ceases with his own; and all laws relating thereto
become inoperative, the subject upon which they were to operate, namely,
the ¢itle of the sovercign, having heen transferred to another.  The conse-
quence which follows this, is, not that those laws of the new sovereign, which
should regulate the sale of-his royal lands, would be therehy introduced
inte the ceded country, but, that nolaws whatever, in rclation to that sub-
ject, would be in force there; and therefore, that no lands could be there
granted, except by the sovereign himsclf, until he should provide therefor
by law, or otlicrwise.

It is possible for the legislative power of a government, so to form its
Iaws, as to make them extend to, and be in force in countrics thereafier to
be acquired.  This is a possible excrcise of power, to which every govern-
ment is competent. It is said by Mr. Livingston, in hisanswer to Mr. Jef-
ferson, in the discussion of the question of title to the Batture at New Or-
leaus, that this was done by Spain, in relation to her American posscssions
thereafter to be acquired.  TTis words are, ¢ A code had long heen prepared
for the government of the Spanish colonics in the fndies, %.)y which name
they designated all their American possessions. It is called the Hecopilu-
cion.de las leyes de las Indies. Tt introduccs the law of Castile, those of
the Partidos and of Toro, that is to say, the wholc body of the laws of Spair,
in all cases not provided for by the laws of the Indies, and declares that the
laws of that collection shall prevail in all the Spanish colouies, as well those
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then established, as those which might in future be discovered or estab-
ished.”

! «The moment then, that Louisiana hcecame a Spanish provinee, it was
subjected de jure, to the system of laws I have described; and de facto, none
other has had the slightest authority since the transfer.”  (5th Am. Law
Jour. p. 143.) )

That such a code as is here described was prepared by the Spanish mo-
narch for his American dominions is certain; and that it was the intention
that this code should prevail in all the Spaiish possessions in America, may
likewise be admitted; but it by no means follows, that it was to prevail in all
countrics in Americo, which might thereafter be anneaed l0 the Spunish
dominions by trealy, immediately on the ralification thereqf, without
any further act on the part of the Spunish government, to cxtend it to
such acquired coundries; that it was to prevail in countries which, gt the
date of such annexation, should be inhabited and provided with faws, in
countries whose language and laws should be forcign to such cede; in coun-
tries where, from this cause, as well as for want of promulgation, the means
sl knowledge of the laws contained in such code, had not been afforded.—
The intention of this legislative declaration -is sufficiently- satisfied, by allow-
ing it to extend the laws to which it has reference, to all the then Spanish
colonies in America, and to such as might thereafter be established in the
said dominions, as well in countries then discovered, as in those thereaflter
to be discovered; and by allowing it also to cxpress an intention, that the
code was to be adapted to, and to prevail in, all the Spanish possessions in
America, as well those acquired.by treaty as others; but, with respect to the
former, that they should be extended there, and made to prevail there, by
an act of the government competent for such purpose, af¢er such annexation
by treaty. .

A vie{/ of the Spanish dominions in America, at the date at which the
tode was given, favors the construction here contended for. The words
themselves do not embrace the case of an acquired colony. Itisscarcely to
be supposed, that such a case was intenled by the lawgiving power to be
embraced by them; shall we allow a sense and interpretation, a comprchen-
sion to words beyond their necessary and proper import?  Shall we do this
in derogation of the prineiple of international law before mentioned; in vio-
htion of those maxims of justice that should receive auniversal recognition?
Ifthis construction be not ecrrect, at what point of time was the code of the
Indies to be regarded as in force ir Louisiana?  Was it to be regarded as in
lorce there, immediately on <ue uccupation of the country by Spain, and
vithout any promulgation or translation of them? or was some further act
necessary on the part of Spain to introduce them there? This question must
beanswered in the affirmative. I do not, therefore, hesitate to deny, to the
words quoted by Mr. Livingston, the effect which he imputes to them. The
wnstruction here given, agrees with that given by the Spanish government
itself, so far as the acts of that government furnishes any construction.

When Spain took possession of Louisiana, in 1769, after the cession to
ber by France, no magic influence followed this act; the laws of the country
#ere not thereby'changed; nor had they been changed by the ratification of
be treaty in 1762, This change remained to be produced by an act of so-
"reign power on the part of the Spanish government.

Accordingly, Count O¢Reily, clothed with extraordinary powers, at the

*d of a military force, and as the Governer Ganoral of Leuisiana, by pro-
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clamation made immediately after his oceupation of Louisiana, and forpe
sons therein mentioned, abolished the then existing form of government,
established a new one; abrogated the ancient laws, and introduced the eol
of the Zndies, and took measurcs to provide the inhabitants with the mew
of becoming acquainted therewith.  The code itself is introduced in qui
fying tering, and it was clearly no part of the intention of that proclamatin
to introduce the 81st article of the ordinance of 1754, but only to introdm
that portion of the code of the Indies which wasof a general nature, andm
that which had relation, exclusively, to the sale and grant of the landsof th
Crown. It was not until the following year, that O¢Reilly directed hiss
tention to this subject.  On the 18th of February, 1770, he published am
of regulations, prescribing the terms and conditions upon which lands shod
be granted.

It is manifest, from these ‘regulations, that O<Reily did not consider ti
81st article of the ordinance mentioned, to be in force in Louisiana. Ik
docs not. pretend to derive his authority to grant lands from that ordinane,
but he assumes the excreisc of that power, as onc among those given by b
commission. }

We have the testimony of Agrales, the intendant, in the preamble tobi
regulations, that the power to grant lands belonged to the civil and militay
Government, after the order of the King of Spain, “that ig, in virtue of
order of the 24th Jugust, 1770, the powers of the civil and military o
vernment both centered in the Governor General.  To him belonged t
power to divide and grant Jands in virtue of this order.

If the 81st article of the ordinance of 1754, had been introduced it
Louisiana, by the law of nations, in virtue of the Treaty, or by the Leg-
lative declaration contained in the code of the fndies, or by the proclamatin
of O’Reily, and if it also authorized the Governor General of Louisiant
grant lands, why did O’Reily think it necessary to derive this power fron
the speeial terms of his commission? And why was a special order of te
King deemed nceessary for this purpose? ‘ :

Morales, the intendant, in the preamble to his regulations, efter recilsg
the power to distribute lands, which had been given to the intendancy, by
the decrce of the King of Spain, of 1798, procecds to state the manacti
which he intends to cxercise that trust, thus: “wishing to perform this i-
portant charge, not only according to the S1st article of the ordinance of it
intendants of New Spain, of the regulations of the year 1754, cited ‘inib?
said article, and the laws respecting it, but also with regard to local cireus:
stances; and those which may, withoeut injury to the interest of the King,
contribute ¢o the encouragement, and to the greatest good of his subjectsd
ready established, or who may establish themselves in this part of his pase
sions.””> If the 81st article of the ordinance mentioned were in foree®
Louisiana, it was a law obligatory upon Maorales, the intendant; a commtd
to him, and from which he could not legally depart. How, then, couldk
perform this important charge ‘¢ with regard to local circumstances;
those which may, without injury to the interests of the King, condribut
to the enconragement and to the greatest good of his subjects?’

It must be that the intendant here considers the ordinance of 1754in foree
only by his adoption, and expresses his intention to adopt it so far, ard
farther, than local circumstances should make it expedient.  The regulstiot
of O'Reily, of Guyoso, and of Morales, in their provisions, and tbeg!;:
eral policy in which they are dictated, are, moreover, so repugnant tol
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ordinance of 1754, as conclusively to show, that the latter was not in fores
in Louisiana, in the opinion of the framers of thesc regulations; for if the
ordinance was in force in Louisiana, and the Governor General derived his
authority to grant lands from the 12th section of it, he certainly could not
annul the provisions of that ordinance from which he derived his authority,
by making regulations repugnant thereto.

A comparison of the provisions of this ordinance with those of the regu-
lations mentioned, will show, that there exists a general repugnancy be-
tween them, and an examination of the former will also show, that, if it be
regarded as having been in force in Louisiana, no concession issued by the
Licutenant Goverror, or commandant, can be considered authorized or valid.

The 1st section of the ordinance of 1754, provides, *¢that, from the date
of this my Royal order, the power of appointing sub-delegate judges, to
gell and compromise for the lands, and uncultivated parts of the said De-
minions, shall belong hereafter exclusively to the Viceroys and Presidents
of my Royal Audiencias of those Kingdoms who shall send them their ap-
pointment or commission, with an authentic copy of this regulation.”

“The said Viccroys and Presidents shall be obliged to give immediate
notice Lo the Secrctary of State and Universal Despatch of the Indias, of the
ministers whom they shall make sub-delegates in their respective districts
and places where they have been usually appointed, or where it may seem
necessary to appoint new ones, for his approbation,”’

“Those at prescnt exercising this commissjon, shall continwe. These,
and those whom the said Viceroys and Presidents shall hereafter appoint,
may sub-delegate their commission to others, for the distant parts and pro-
vinces of their stations, as was previously done.”

This section prescribes the authority by which alone a sub-delegate can
be appointed. It gives to the Viceroys and Presidents of the Audiencias
the exclusive power of making those appointments; makes them the exclu-
sive judges of the places and districts where such appointments may be ne-
cessary; and vests the sub-delegates with power to sub-delegate their com-
mission to others for the distant provinces and places of their stations.

Had the Licutenant Governor of Upper Louisiana, his appointment, as
sub-delegate, from the Viceroys or Presidents of the Audiencias? or had he
a2 sub-delegation from one so appointed? It has been proved on behalf of the
petitioners, that he had not. The evidence, of the late Lieutenant Governor
of Upper Louisiana, to this point, is, that he, and his predecessors, acted as
sub-delegate, withowt any commissivn, as such; that he, and they, perform-
ed the functions of that office in virtue of their commission as Lieutenant
Governor which issued from the Governor General of Louisiana; that the
{;‘actice in other parts of the province, in this respect, was the same as in

pper Louisiana; in all, the Lieutenant Governors were, ez officia, sub-dele-
gates.  An appointment from the Viceroys or Presidents of the Audien-
cias of the Lieutenant Governor to be sub-delegate, is not permitted to be
inferred from the performance of the dutics of that office; the absence of
such appointment, a# wail as the authority, in virtue of which the duties of
the office were assumed, having been proved. According to this evidence,
the Licutenant Governor of Upper Louisiana was not a sub-delegate within
the intention of the ordinance. Nothing can be more clear, than that a con-
cession of lands by a Licutenant Governor who had not been appointed e
sub-delegate by the authority prescribed in the recited section ofthe ordinance,
can he allowed to possess any validity, if that ordinance be considered as

: Q2



10 [ Rep. No. 825. 7

having been in force.  The 12th section of this ordinance, which is relied
upon on behalf of the petitioners, as authorizing grants of land ity Louisiane
by the Goveruor General, does not vest that ofhecr with power to appoint
sub-delegates; this power having been exclusively given, by the 1st scction,
to the Viceroys and Presidents of the Audicacias, but vests him with pre.
cisely the same power and jurisdiction, in relation to the sale and grantof
lands, which had been given in previous seclions to the Audiencias, and di-
reets, in addition, that certain other officers shall be associated with him, by
whose advice contirmations are to issue.

The 12th section is in thesc words: ¢ I the distant provinees of the Aw
diencias, or where the scene intervencs, as Carracas, Elabanas, (‘artagen,
Buenos Ayres, Panama, Yucatan,Camana, Margarita, Puerto Rico, and i
other of like situation, confirmation shal be issued hy their Governars, with
alvice of the Officiales Reales, King’s (Fiseal Minister) and of the Lieuten-
ant General Letrado, where he may be stationed.  The same officers shall
also determine the appeals from the sub-delegate, who shall have been, or
shall be appointed in each one of the said provinces and islands, without
recourse being had to the Audiencia, or chancery of the district, unless the
two decigions be at variance, and then this is to be officially, and, by way of
consultation, to avoid the expeuses of appeal.  Wherever there shall be two
Oflicinles Reales, the younger in office shall be the advocate of the Royal
treasury in these causes, and the elder, the associate judge of the Governor,
using the aid of counsel where there is no Auditor or Lieutenant Governor;
and if the question is a point of law, by applying to any lawyer within or
out of the distriet, and where there shall he but one Official Real,y any it
teliigent person of the place may be appointed as the advocate of the Royal
treasury. '

¢ It shall also be the duty of the Governors, with their appropriate judges,
to examine concerning the compositions of the sub-delegates, as provided is
respeet to the Audiencias.”

‘T'he 5th section, which preseribes duties to the Audiencias, and the other
oflicers to whom the power of confirmation is given by the ordinance, mean-
ing the Governors mentioned in the 12th section, is in these words: ¢ The
possessors of lands sold, or compromised for, by the respective sub-delegates,
srom the said year 1700, to the preseat time, sha!! =ot be molested, distarbed,
nor informed against now, nor at any time, if it shall appear that they have
been confirmed by my Koyal person, or by the Viecroys and Presidents
of the respective districts while in office; but those who shall have held
their lands without this nceessary requisite, shall apply for their confirma-
tion to the Audiencias of their district, and to the other officers on whom-this
power is conferredt by the present regulation,  These anthorities having ese
amined the proceedings of the sub-delegates, in ascertaining the quantity and
value of the lands ip.question, and the patent that may have becu issued for
them, shall-deidtmine whether the sale or composition was made without
fraud or collusion, and at reasonable prices. This shall be done with the
judgment and advice of the Fiscals, After considering every circumstance;’
and the price of the sale or composition, and the respective dues of ¢ medi-
anata’ (first fruits of the half year) appearing to have been paid ‘into the
Royal treasury, and the King’s money being again paid in the amount that
may seem proper, the confirmation of the patent of posscssors of these lands,
shall be given in my Royal name, by which the property and claim in said
lands shall be rendered legal, as well as in the waters and uncultivated puriss

¥..
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and they and their suecessors, general and particular, shall not be molested
therein.

In addition to the duties preserii.ed in this scetion, the 9th preseribes, that
«the Audiencias shall issue the confirmations by provinces, andin my Rojal
mame, after a0 exumination by the Fiscal as before said, without greater ju-
dicial expense to the parties than what is required by the regulated prices
for suzh act.

«T'or this purpose, they are to collect from the sub-delegates of their dis-
trici the procecdings that have taken place in the sale or composition of that
for which confirmatien shall be required.  With these, and in proportien to
the estimated value of the laads, and considering, at the same time, the liene-
fit which it was my pleasure to grant to these my subjects, by relicving them
from the expense of applying to my Royal person, they shall deteymine the
sum to be paid me for this vew favor.”

In these seetions, no power is given to the Audiencias, or to the Governors,
to appoint sub-delegates.  But the intention to make sades, and not gifts of
landz, which is pereeivakieia them, furnishes ground for a further objection
to the validity cf the concession in this case, if the ordinance extended to
Leouisiana, By thiesc sections, no conflirmations are to be made, except wpon
sales, or compromises, jor « consideration in money proporiioned to the
estimuled value of the land, the payment of which consideration is lo
precede the confirmation; and, in addition to being compelled to pay the
value of the land, the purchaser is required to pay the dues of mediunata,
(first fruits of the half year) and also, to pay for the favor which it was the
Royal pleasurc to confer, in relicving him from the expense of applying to
the Royal person to obtain confirmation. :

The laws, 14 and 15, cited in the second scetion of the ordinance, the re-
fguirements of which laws arc there dirceted to be regarded, show that the
King’s general intention is to sell his lands.  In the former of these laws he
declures, that, ¢¢ as we have suceceded to the entire seignory of the Indies,
and all the lands and soil that have not been granted away by the Kings,
our predecessors, or by us, in our name, belonging to our patrimony and
our royal crown, it is proper that all lands held under false and illegal titles
should be restored {o us; and that all the land that shall remain, after re-
ceiving what may be necessary for constructions, commons, and pasturages,
for the places which are necessary, not only for the present but for the fu-
ture: and after distributing to the Indians what may be necessary for tillage
and herding, confirming the land they now hold, and granting thein more,
shall be free for grants and dispositions thereof at our pleasure,’ &c. And in the
15th law, after having, among other things, dirccted an adjustment of title,
itis dirccted, that ¢ all the lands that shall remain to be adjusted shall be
offered at public sale, and knocked down to the highest bidder,”’ &c.

The Sth seclion of the ordinance directs that ¢ a proper reward shall be
given o those who shall inform of lands, grounds, places, waters, and of
uncultivated and desert lands, and shall be allowed a moderate portion of
those of which they shall have informed as heing vccupied without title;”
the 7th section having authorized the sub-delegate to determine the quantity
10 he granted for such service. : _

A view of the whole ordinance removes all-doubt as Lo the gencral inten-
tion to sell and not to give the royal lands, except to the inhabitants of
towns for pasturage and commons, according to their wants, and to the
Indians, as mentioned in the laws, 14 and 15, just recited, and cxcept so
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far as the grants which may be made to those who shall give informatio
against persons occupying lands without title, authorized by the 7th and
8th sections, may be considered as in the nature of gifts.

From this view of the ordinance, the amhiguous meaning of the tem
mercedes, o be found in its preamble, produces no. difficulty. The seng
in which that Zerin must be received, is to be determined by a view of th
whole ordinance; it nced not necessarily be interpreted to mean gift,
but may as well be interpreted to mean grants.  If, howevar, it neeessarily
imported gifts, effect is sufficiently given to it in this sense, by the giftst
be made to the inhabitants of towns for commons and pasturage, and to b
made to the Indians, as dirceted in the 14th and 15th laws, before advert
od to.

If, then, this ordinance was to he be made the basis upon which the rights
to confirmation in this ease shoull be determined, the claim could not he
confirmed, on the ground that the concession was not made upon a sale for
money, and at the rewsonable value of the lund, but was made in consder
ation of public services; a covsideration unknown,lo the ordinance, except in
the case of an 7iformer, as anthorized in the 7th und $th scetions, wher
lands are authorized to he adjudged in moderate quantities to those wh
shall give information of them as being occupic! without title. Thisis
the only specics of serviee for which this ordinance authorizes a concession.
This is the only ease in which a sub-delegate is made the judge of the value
of services.  Ile is not wade the judge of the value of services of the naturs
of those upon which the concession in question is alleged to have been
issued.

From this examination, it will appear to be the interest of the claimant
to deprecate a decision which is fo muke this ordinance the rule by which
his rights are to be tricd.  The repugnancy between this ordinance on the
onc hand, and the regulations of O'Reily, (ayaso, and Morales, on the
other, is apparent in the end and objects of cach, and in thewr respective pro-
visions. To raisc a revenue was the leading objeet of the former, and the
sale of lands the means to he used for its accomplishinent; and the settle
ment of the country and inlerests of tillage were the objecis of the latler,
and denations of lund were the means to be used for sccuring these ob-
jeets.  The repugnancy is sich that hoth cannot exist together : one must
give way to the other—once must be regarded as void of authority.

The regulutions, especially thuse made by the governors, were the acls
of the supreme authority in Louisiana; the acts of that authority, which
the inhabitants there regarded as both legislative and exccutive, which,
in 1799, abolished the former government, and established a new one;
abrogated the existing laws, and introduced a new code; that the re
gulations were the acts of an authority so transcendeat, furnishes a pre:
sumption in favor of their legality. That the acts of the supreme authority
in Louisiana must be regarded as prima fucie authorized, is a proposition;
the admission of which appears to be nccessary to entitle any of the acts of
that government to be regarded as valid. The presumption arising in fa-
vor of the authority of the Governor General to make regulations for the
distribution of the royal lands, is fortified 'by the length of time during
which grarits were made in pursuance of those regulations; and which, itis
reasonable to believe, were made with a knowledge of the Spanish Coutt,
And is further supported by the recita! contained in the preamble to the re
gulations of Morales, that ke power to grant lunds belonged to the civi






























































































































