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Mr. BucrANAN, from the Committce on the Judiciary, to which had been
referred the memorial of Luke E. Lawless, complaining?of the official
eonduct of James H. Peck, Judge of the District Court of the United

. States for the District of Missouri, made the following

REPOR_T :

The Committee on the Judiciary, to which was referred the memorial of

Luke E. Lawless, complaining of the official conduct of James H.
" Pecky Judge of the District Court of the United Statés for the dis-
“lrict of Missouri; report: - T oo U
~ That, in consequence of the evidence collected by them, in virtue of ‘thé
K&_vcrs with which they have been invested by ‘the House, and which is
eréunto subjoined, they are-of opinion, that James H.- Peck, Judgé of: the
District Court of .the United States for the district of Misspuri; be impeach-
ed of high misdemeanors- in office. : B

L AN.ABSTRACT OF THE CASE OF. . .
Julie Soulard, widow, James G. Soul- :
~ardy, and others, heirs andlegal re- |

wpresentalives. of Antoine Soulard,
deceased, g - :

S ve. -
v~ . The United States. - . T P
"“{In which the opinion-of Judge Peck, refefred to and printed as part of
* fhie‘eyidence, was pronounced. Prepared from the record, by C. A. Wick-

life, tinder the direction of the committeé.) -~ .=~~~ % ot e

.Fhe petition of Soulard’s heirs was filedon the 22d August, 1824, against

the-United States, in the District: Court of . Missouri, claiming ten:thousand

upents.of land, . under a Spanish coneession, which petition was amended at
- the-November term, 1824, by leave of the court. - .. .w.ipcidtuim - o
Atthe March term, 1825, the United:States, .by-her attorney, -filed. in
“eourt. their answer. to the said petition.. 'And at the sama terni,.an-issue of
faet was submitted to the jury in thes¢ words: :

In the Distriet Coutt of Missouri,
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GWas Lhere saeh concoaion masde to Antoine Soulerd asin camplatnanty'
bill alleged?™ “The jury found there was g cm:uv:“si(m, as pileged in com.
plainants’ bill.  The cause was then Leavd in rhicupon the depositions and
documents filed, which are spread at iength upon the record

On the fourth Monday in December, 1525, the Judige of the Distriet Cour
pronounced the following deeree:

¢ And therenpon this cause was continued under ndvisement, from term
to term, until the December term of said courty being the fourth Monday of
December, in the year of our Lord one thowsand cight hundred and tweaty-
five, at which day ¢ the said causc coming on to be debated and heard in the
presence of the counsel for the petitioners, and of the attorney of the United
States for the District of Missouri, on the petition, the answer and the testi-
mony which is embedied in the record, it apprars that the petition sets forth,
in substance, that,some time in the month of April, one thousand scven lie-
dred and ninety six, Antoine Soulard, the ancestor of the present petition-
crs, heing then a resident of the province of Upper Louisiana, and Surveyor
General of the same under the Spanish Government, presented his petition
to the then Licutenant Governor of said provinee, Don Zenon Trudeay,
praying the grant of a tract of ten thousand arpents of land, to be located on
any vacant part of the royal domain. That, in compliance with the said pe-
tition, and in order to remuncrate the services of said petitioner, the sid
Don Zenon Trudeau, Licutenant Governor, did, about the time aforesaid,
grant to the said petitioner ten thousand arpents of land, and by said decree
of concession, did order the said quantity to be located, surveyed on any vacant
part of the royal domain in said province, at the clection of said petitioner. That
the said quantity of land was, afterwards, on the twentieth day of February,
one thousand eight hundred and four, surveyed and located by the deputy
surveyor, Don Santiago Rankin, on a vacant part of the public land, situate
about fifteen miles West of the Mississippi river, and seventy miles North of
the town of St. Lowis, on a branch of the river Cuivre, and bounded as fol.
lows: commencing at a puint in the Northeast quarter of section twenty-
five, township fifty-one North, range three West, runs thence North, sixty-
eight East, three hundred and seventeen chains cight links, to apoint in the
Northeast quarter of scetion fourteen, township filty-one North, range two
West; thence, North twenty-two West, two hundred and fourteen chains and
sixteen links, to a point in the Southeast quarter of scetion thirty-four, town-
ship fifty-two North, range two West; thence, South sixty-eight West, three
hundred and seventeen chains and cight links, to a point in the Southeast.
quarter of section eleven, township fifty-onc North, range three West;
thence, South twenty-two East, two hundred and fourtcen chains sixteen
links, to the placc of beginning.  And that a certificate of said survey was
duly made and recorded in the book of record of surveys kept by the said
petitioner, a8 surveyor as aforesaid. That before the time when claims
should have been filed, pursuant to the act of Congress of the second of March,
one thousand cight hundred and five, the said deeree of concession and cer
tificate of survey were, by mistake, thrown into the fire and destroyed.
That, in consequence of the destruction of said concession.and eertificate of
survey, the sal petitioner considered that he ‘was excluded from the henefit
of the act of Congress passed for the relief of Jand claimants, and omitted
to file any notice of his claim, and has thereby been deprived of the benefit
of the laws heretofore passed by Congress. That, of the said tract of land,
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one thousand nine hundred and forty-seven acres and {hirty-five hundredths
of an acre have been sold by the United States, and that the residue of the
said tract is not claimed or possessed by any person other than the petitioncr:
and that the same has been reserved from public sale until the final adju-
dication thereon, by the proper tribunal.  The petitioner prays that the va-
lidity of his said claim may be inquired into and decided, and that his elaim
and title may be confirmed 1o all that part of the said tract which has not
heen sold as aforesaid by the United States; and that he be authorized to enter,
in any of the land offices in the State of Missouri, the quantity of one thou-
sand nine hundred and forty-seven acres and thirty-five-hundredths of an
acre of land, the quantity sold as aforesaid by the Uniled States. It appears
also, that, on the seventeenth day of March, onc thousand cight hundred and
wenty-five, Julic Soulard, widow of the said pelitioner, and Jamces G. Sou-
lard, Henry 6. Soulard, Eliza Soulard, and Benjamin A. Soulard, childen
and heirs at law of the said pelitioner, filed their petition, sciting forth that
the said Antoine Soulard, after having filed and prosccuted his said petition,
died, leaving the said widow and children Lis only heirs and legal represcn-
talives, and praying that the said cause might be revived and stand in their
mmes against the United States; and the attorney of the United States free-
Iy admitting all the facts sct forth in the petition of thesaid widow and chil-
dren, the said causc was revived accordingly. .

And italso appearing that the answer of the attorney of the United States,
setsforth, in substance,that heiswholly uninformed of all the matters and things
is the said petition of Antoine Soulard, revived as aforesaid, contained,
and therefore that he does not admit the same to be true, and that he prays
the court, that the said petitioners may be held and required to prove ail
such facts, matters, and things, the existence whereof is or may be deemed
neeessary to the confirmation of the said clzims.  And, morcover, that the
aid petitioners may be required and compelled to produce and show to
e court the law, usage, or custom, by force and virtue whereof the said
daim can or ought to be confirmed. ~ And it further appcaring, by the find-
agof the jury impanneled Lo try the issue dirceted in this cause, that such
soncession was made to the said Antoine Sculard, as in the said petition is
saled: and it also appearing in evidence offered ou the part of the said
[itioners, that a survey of the said Luid was made, and a plat thereof re.
wided as in the said petitien is stated, and that it was the practice of the
Lisutenant Governors of Upper Louisiana to make concessions of land, in
sinue of their oflice as such Governors, and not in virtue of any commission
ssub-delegate.  And after debate of the matters aforesaid, and the court
‘ving inquired in the validity of the title of the said pctitipners; and for
ghn! itappears to the courty that no grant of the King’s domal_n could hfwc
wen lepally made, unless made in virtue of some law or authority from him;
ud for that the regulations of Count O’Reily, of the cightecnth of February,
ithe year one thousand seven hundred and seventy, and of Governor Ga-
s 0f the ninth of September, dne thousandscven hundred and ninety-seven,
td of Morales, the Irntendant, of the seventeenth of July, one thousand seven
bundred and ninety-nine, exhibit a general intention and policy on the part of
e Spanish Government, in relation to the disposition of the public domain,
hich exeludes cvery reasonable suppositicn of the cxistence of any law,
igey o custom, under and in conformity ‘o which the alleged coneéssion
aight have beea perfected into a complete title, had not the sovereignty of
® conntry heen transferred to the United States; and for that the princi-
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ples, commands, and prohibitions, in those rcgululio‘ns cmnuiu}:d, arcnutlok
reconciled with any idea of the legality of the said concession, and areip
compatible with the existence of any Jaw, usage, or custom, in conformiy
with which the said concession might have been confirmed, had no chang
of sovercignty taken place: the court doth therefore find the a‘llcged oo
cession and claim of the petitioners to beillegal in its origin, and invalid, ui
doth therefore decide, adjudge, and decree, against the validity of the sam;
and doth further order,adjudge, and decree, that the said petitioners payd
‘costs and charges occasioned in an about the prosccution and defence of thy
suit: and thcreupon the said petitioners, by their attorney, aforesaid, pry
that they may appeal from the juldgment aforesaid, of-the court here, so u
aforesaid rendered to.the Supreme Court of the United Stated, and to the
the same is granted by the court here.”

By which it will appear an appeal was prayed on the same day; and after
wards, on the 30th December, 1825, the following appeal bond was exeqt
ed and filed with the papers:

Know 3'! men by these presents, that I, Marie PP, Leduc, am held ai
firmly bound unto the Upited States in the penal sum of five hundred do-
lars, to the payment of which, well and truly to be made, I bhind mysl
my hcirs, administrators, and executors, firmly hy these presents, Seadd
with my seal, and dated this thirticth day of December, eighteen hundmi
and twenty-five, _

The condition of the above obligation is such, that whereas Julie Souli,
widow, James G. Soulard, Henry G. Soulard, Eliza Soulard, and Benjami
A. Soulard, children and heirs of Antoinc Soulard, deccased, have thsdy
prayed for, and obtained, an appcal to the Supreme Court of the Unild
States, from the decree of this Court of the United States for the Misson
District against them, in a suit wherein they are petitioners, and the Unitd
States are defendants: Now if the said petitioners shall well and truly pe
secute the said appeal with effcet, and shall pay all costs occasioned by thn
in the prosecution of the same, and shall well and truly pay all costs whik
may be adjudged against them in said suit, then the above obligation to
void; otherwise to remain in full force and effect.

M. P. LEDUC, [1s]

UNI1TED STATES, ss
Missouri District, :

I, Isaac Barton, Clerk of the Court of the United States for the Misswn
district, do hereby certify, that the appeal in the case of Julia Soulard, #
dow, and James G. Soulard, and others, children and heirs of Anbit
Soulard, deceased, against the United Statcs, was taken at the Decemb
term of said court, being on the twenty-sixth day of December, one'th
sand eight hundred and twenty-five, and that, on the thirticth day of D¢
cember, one thousand eight hundred and twenty-five, said court adjours
to sit again on the third Monday of Apri} then next. - ‘

In testimony whereof, 1 have hereunto sct my hand, and affised

[z.8.]  theseal of sdid court, at St. Louis, the sixtcenth day of S

tember, one thousand eight hundred and twenty-six.

ISAAC BARTON, Clerk
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Court of the United States for the State of Missouri.
Prcx, Junce.

James G. Soulard andothers, Z

vs.
The United States. S

This is a petition under the act of Congress of the 26th May, 1824,
which authorizes certain claimants of lands to institute proceedings in this
court, to try the validity of their claims, to obtain confirmations thercof.

The petition states, that, in the year 1796, a concession for 10,000 arpents
of land, to be located on any part of the royal domain, was issued by Don
Zenon Trudeau, Licutenant Governor of the province of Upper Louisiana,
1o Antoine Soulard, the ancestor of the petitioners, who was then the Sur-
veyor General of said province, in consideration of pubdlic services: that; on
the 20th of Fcbruary, 1804, the quantity of land as conceded, was located
and surveyed by Don Santiago Rankin, deputy surveyor under said Soulard,
and that a certificate of suid survey was recorded in the book of records of
the public .survey<. kept by the Surveyor Genceral: that, before the time
when claims should have been filed, pursuant to the act of Congress of the
2d of March, 1508, the said decree of concession and certificate of survey
were, by mistake, thrown into the fire and destroyed; and that said Soulard
believing he was excluded from the benefit of any of the acts of Congress
passed for the relief of land claimants, in consequence of the loss of said
{npcrs, omitted to file any notice of said claim, and that he had counsequent-
y derived no benefit of any of the laws of Congress therctofore passed for
the relief of land claimants.

A jury, to whom the court had submitted that fact for trial, found, that a
concessiun, as above stated, had issued to the ancestor of the petitioners.
No settlement or improvement is alleged, nor any thing in rclation to thosc
qualifications of the grantee, as to property, which are required by the regu-
lations,  This statement of facts is all that is necessary to be prefixed to the
opinion of the court. ’

A mass of cvidence was offered on the hearing of the cause, but except
that which is adverted to, and stated in the opinion, no part of it is material.

Opinion of the Couit.

The interests to be affected by the decision of the questions arising in this
case, arc extensive.  The questions themselves are novel. There is nothing
in relation to them which can be regarded in the nature of 2 precedent, or
authority to influence their decision. They are now, for the first time, with-
out any light from this source, presented for judicial determination. In
their investigation, it is necessary to explore an extensive field,—a region
of waste, where darkness obscures, and labyrinths embarrass; where the
desolating hand of revolution, and of time, has removed many of those lund-
marks which, at any time, were scarcely distinguishable. IHesitation and
distrust, therefore, must reasonably accompany the inquiry.

What were the laws which regulated the disposition of the King’s do-
main, at the date of the alleged concession, is a question, first in order for
¢xamination,

It is contended on behalf of the petitioners, that the 81st article of the or-
dinance of the King of Spain, became in force in Louisiana, immediately on
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the ratitication of the treaty of Fontainehleau, of the 3d of November, 1762
or, at all events, on the occupation of Louisiana by Spain, in 1769, undy
that treaty.

The assuinption, that this article of the ordinance became in foree in Loy
isiana, as contended for, cither as it is attempted to be supported by the lax
of nations, or by the proclamation of Count O'Reily, Governor Geners),
appears to be without foundation,

By the law of nations, the ancient laws of a ceded country, continue i
force until changed hy the ncw sovercign.  But this prineiple does not ap

ly to those laws which a sovereign may have thought nccessary to est.
blish for the purposc of regulating the manner in which the royal lands
should be disposed of. It is a principle which applics to the municipl
regulations of a country in general, and is necessary to the preservation of
order, the protection of rights, and the redress of injuries, A different rule
would be productive of great inconvenience. If a change of sovereignty,
of itself, introduced the laws of the new sovercign, the consequence would
be, that the inhabitants of a ceded country must often become subject to
laws which they had not the means of knowing; which might be locked up
in a forcign language, and of which there could have been no promulgation.
‘These reasons, upon which, doubtless, the principle of the law of nations,
adverted to, was established, do not cxist in favor of the establishment of the
same principle in relation to those laws which may regulate the disposition
of the sovercign’s domain, These are excepted from the operation of the
gencral principle of the law of nations here laid down.  Each sovereign dis
poses of his royal lands in such manner as he may think proper. e may
grant them from under his own hand; or, he may adopt the more convenient
and judicious mode of delegating to others the power to grant them, subject
to such instructions or laws, as to him may appear expedient. But whena
govereign disposes of territory by treaty, he thercby parts with the right to
grant lands in such territory; the title to them having passed by such treaty
to another; and the authority of all persons whom he may have authorized
to grant lands for him, ceases with his own; and all laws relating thereto
become inoperative, the subject upon which they were to operate, namely,
the ¢itle of the sovercign, having heen transferred to another.  The conse-
quence which follows this, is, not that those laws of the new sovereign, which
should regulate the sale of-his royal lands, would be therehy introduced
inte the ceded country, but, that nolaws whatever, in rclation to that sub-
ject, would be in force there; and therefore, that no lands could be there
granted, except by the sovereign himsclf, until he should provide therefor
by law, or otlicrwise.

It is possible for the legislative power of a government, so to form its
Iaws, as to make them extend to, and be in force in countrics thereafier to
be acquired.  This is a possible excrcise of power, to which every govern-
ment is competent. It is said by Mr. Livingston, in hisanswer to Mr. Jef-
ferson, in the discussion of the question of title to the Batture at New Or-
leaus, that this was done by Spain, in relation to her American posscssions
thereafter to be acquired.  TTis words are, ¢ A code had long heen prepared
for the government of the Spanish colonics in the fndies, %.)y which name
they designated all their American possessions. It is called the Hecopilu-
cion.de las leyes de las Indies. Tt introduccs the law of Castile, those of
the Partidos and of Toro, that is to say, the wholc body of the laws of Spair,
in all cases not provided for by the laws of the Indies, and declares that the
laws of that collection shall prevail in all the Spanish colouies, as well those
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then established, as those which might in future be discovered or estab-
ished.”

! «The moment then, that Louisiana hcecame a Spanish provinee, it was
subjected de jure, to the system of laws I have described; and de facto, none
other has had the slightest authority since the transfer.”  (5th Am. Law
Jour. p. 143.) )

That such a code as is here described was prepared by the Spanish mo-
narch for his American dominions is certain; and that it was the intention
that this code should prevail in all the Spaiish possessions in America, may
likewise be admitted; but it by no means follows, that it was to prevail in all
countrics in Americo, which might thereafter be anneaed l0 the Spunish
dominions by trealy, immediately on the ralification thereqf, without
any further act on the part of the Spunish government, to cxtend it to
such acquired coundries; that it was to prevail in countries which, gt the
date of such annexation, should be inhabited and provided with faws, in
countries whose language and laws should be forcign to such cede; in coun-
tries where, from this cause, as well as for want of promulgation, the means
sl knowledge of the laws contained in such code, had not been afforded.—
The intention of this legislative declaration -is sufficiently- satisfied, by allow-
ing it to extend the laws to which it has reference, to all the then Spanish
colonies in America, and to such as might thereafter be established in the
said dominions, as well in countries then discovered, as in those thereaflter
to be discovered; and by allowing it also to cxpress an intention, that the
code was to be adapted to, and to prevail in, all the Spanish possessions in
America, as well those acquired.by treaty as others; but, with respect to the
former, that they should be extended there, and made to prevail there, by
an act of the government competent for such purpose, af¢er such annexation
by treaty. .

A vie{/ of the Spanish dominions in America, at the date at which the
tode was given, favors the construction here contended for. The words
themselves do not embrace the case of an acquired colony. Itisscarcely to
be supposed, that such a case was intenled by the lawgiving power to be
embraced by them; shall we allow a sense and interpretation, a comprchen-
sion to words beyond their necessary and proper import?  Shall we do this
in derogation of the prineiple of international law before mentioned; in vio-
htion of those maxims of justice that should receive auniversal recognition?
Ifthis construction be not ecrrect, at what point of time was the code of the
Indies to be regarded as in force ir Louisiana?  Was it to be regarded as in
lorce there, immediately on <ue uccupation of the country by Spain, and
vithout any promulgation or translation of them? or was some further act
necessary on the part of Spain to introduce them there? This question must
beanswered in the affirmative. I do not, therefore, hesitate to deny, to the
words quoted by Mr. Livingston, the effect which he imputes to them. The
wnstruction here given, agrees with that given by the Spanish government
itself, so far as the acts of that government furnishes any construction.

When Spain took possession of Louisiana, in 1769, after the cession to
ber by France, no magic influence followed this act; the laws of the country
#ere not thereby'changed; nor had they been changed by the ratification of
be treaty in 1762, This change remained to be produced by an act of so-
"reign power on the part of the Spanish government.

Accordingly, Count O¢Reily, clothed with extraordinary powers, at the

*d of a military force, and as the Governer Ganoral of Leuisiana, by pro-
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clamation made immediately after his oceupation of Louisiana, and forpe
sons therein mentioned, abolished the then existing form of government,
established a new one; abrogated the ancient laws, and introduced the eol
of the Zndies, and took measurcs to provide the inhabitants with the mew
of becoming acquainted therewith.  The code itself is introduced in qui
fying tering, and it was clearly no part of the intention of that proclamatin
to introduce the 81st article of the ordinance of 1754, but only to introdm
that portion of the code of the Indies which wasof a general nature, andm
that which had relation, exclusively, to the sale and grant of the landsof th
Crown. It was not until the following year, that O¢Reilly directed hiss
tention to this subject.  On the 18th of February, 1770, he published am
of regulations, prescribing the terms and conditions upon which lands shod
be granted.

It is manifest, from these ‘regulations, that O<Reily did not consider ti
81st article of the ordinance mentioned, to be in force in Louisiana. Ik
docs not. pretend to derive his authority to grant lands from that ordinane,
but he assumes the excreisc of that power, as onc among those given by b
commission. }

We have the testimony of Agrales, the intendant, in the preamble tobi
regulations, that the power to grant lands belonged to the civil and militay
Government, after the order of the King of Spain, “that ig, in virtue of
order of the 24th Jugust, 1770, the powers of the civil and military o
vernment both centered in the Governor General.  To him belonged t
power to divide and grant Jands in virtue of this order.

If the 81st article of the ordinance of 1754, had been introduced it
Louisiana, by the law of nations, in virtue of the Treaty, or by the Leg-
lative declaration contained in the code of the fndies, or by the proclamatin
of O’Reily, and if it also authorized the Governor General of Louisiant
grant lands, why did O’Reily think it necessary to derive this power fron
the speeial terms of his commission? And why was a special order of te
King deemed nceessary for this purpose? ‘ :

Morales, the intendant, in the preamble to his regulations, efter recilsg
the power to distribute lands, which had been given to the intendancy, by
the decrce of the King of Spain, of 1798, procecds to state the manacti
which he intends to cxercise that trust, thus: “wishing to perform this i-
portant charge, not only according to the S1st article of the ordinance of it
intendants of New Spain, of the regulations of the year 1754, cited ‘inib?
said article, and the laws respecting it, but also with regard to local cireus:
stances; and those which may, withoeut injury to the interest of the King,
contribute ¢o the encouragement, and to the greatest good of his subjectsd
ready established, or who may establish themselves in this part of his pase
sions.””> If the 81st article of the ordinance mentioned were in foree®
Louisiana, it was a law obligatory upon Maorales, the intendant; a commtd
to him, and from which he could not legally depart. How, then, couldk
perform this important charge ‘¢ with regard to local circumstances;
those which may, without injury to the interests of the King, condribut
to the enconragement and to the greatest good of his subjects?’

It must be that the intendant here considers the ordinance of 1754in foree
only by his adoption, and expresses his intention to adopt it so far, ard
farther, than local circumstances should make it expedient.  The regulstiot
of O'Reily, of Guyoso, and of Morales, in their provisions, and tbeg!;:
eral policy in which they are dictated, are, moreover, so repugnant tol
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ordinance of 1754, as conclusively to show, that the latter was not in fores
in Louisiana, in the opinion of the framers of thesc regulations; for if the
ordinance was in force in Louisiana, and the Governor General derived his
authority to grant lands from the 12th section of it, he certainly could not
annul the provisions of that ordinance from which he derived his authority,
by making regulations repugnant thereto.

A comparison of the provisions of this ordinance with those of the regu-
lations mentioned, will show, that there exists a general repugnancy be-
tween them, and an examination of the former will also show, that, if it be
regarded as having been in force in Louisiana, no concession issued by the
Licutenant Goverror, or commandant, can be considered authorized or valid.

The 1st section of the ordinance of 1754, provides, *¢that, from the date
of this my Royal order, the power of appointing sub-delegate judges, to
gell and compromise for the lands, and uncultivated parts of the said De-
minions, shall belong hereafter exclusively to the Viceroys and Presidents
of my Royal Audiencias of those Kingdoms who shall send them their ap-
pointment or commission, with an authentic copy of this regulation.”

“The said Viccroys and Presidents shall be obliged to give immediate
notice Lo the Secrctary of State and Universal Despatch of the Indias, of the
ministers whom they shall make sub-delegates in their respective districts
and places where they have been usually appointed, or where it may seem
necessary to appoint new ones, for his approbation,”’

“Those at prescnt exercising this commissjon, shall continwe. These,
and those whom the said Viceroys and Presidents shall hereafter appoint,
may sub-delegate their commission to others, for the distant parts and pro-
vinces of their stations, as was previously done.”

This section prescribes the authority by which alone a sub-delegate can
be appointed. It gives to the Viceroys and Presidents of the Audiencias
the exclusive power of making those appointments; makes them the exclu-
sive judges of the places and districts where such appointments may be ne-
cessary; and vests the sub-delegates with power to sub-delegate their com-
mission to others for the distant provinces and places of their stations.

Had the Licutenant Governor of Upper Louisiana, his appointment, as
sub-delegate, from the Viceroys or Presidents of the Audiencias? or had he
a2 sub-delegation from one so appointed? It has been proved on behalf of the
petitioners, that he had not. The evidence, of the late Lieutenant Governor
of Upper Louisiana, to this point, is, that he, and his predecessors, acted as
sub-delegate, withowt any commissivn, as such; that he, and they, perform-
ed the functions of that office in virtue of their commission as Lieutenant
Governor which issued from the Governor General of Louisiana; that the
{;‘actice in other parts of the province, in this respect, was the same as in

pper Louisiana; in all, the Lieutenant Governors were, ez officia, sub-dele-
gates.  An appointment from the Viceroys or Presidents of the Audien-
cias of the Lieutenant Governor to be sub-delegate, is not permitted to be
inferred from the performance of the dutics of that office; the absence of
such appointment, a# wail as the authority, in virtue of which the duties of
the office were assumed, having been proved. According to this evidence,
the Licutenant Governor of Upper Louisiana was not a sub-delegate within
the intention of the ordinance. Nothing can be more clear, than that a con-
cession of lands by a Licutenant Governor who had not been appointed e
sub-delegate by the authority prescribed in the recited section ofthe ordinance,
can he allowed to possess any validity, if that ordinance be considered as

: Q2
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having been in force.  The 12th section of this ordinance, which is relied
upon on behalf of the petitioners, as authorizing grants of land ity Louisiane
by the Goveruor General, does not vest that ofhecr with power to appoint
sub-delegates; this power having been exclusively given, by the 1st scction,
to the Viceroys and Presidents of the Audicacias, but vests him with pre.
cisely the same power and jurisdiction, in relation to the sale and grantof
lands, which had been given in previous seclions to the Audiencias, and di-
reets, in addition, that certain other officers shall be associated with him, by
whose advice contirmations are to issue.

The 12th section is in thesc words: ¢ I the distant provinees of the Aw
diencias, or where the scene intervencs, as Carracas, Elabanas, (‘artagen,
Buenos Ayres, Panama, Yucatan,Camana, Margarita, Puerto Rico, and i
other of like situation, confirmation shal be issued hy their Governars, with
alvice of the Officiales Reales, King’s (Fiseal Minister) and of the Lieuten-
ant General Letrado, where he may be stationed.  The same officers shall
also determine the appeals from the sub-delegate, who shall have been, or
shall be appointed in each one of the said provinces and islands, without
recourse being had to the Audiencia, or chancery of the district, unless the
two decigions be at variance, and then this is to be officially, and, by way of
consultation, to avoid the expeuses of appeal.  Wherever there shall be two
Oflicinles Reales, the younger in office shall be the advocate of the Royal
treasury in these causes, and the elder, the associate judge of the Governor,
using the aid of counsel where there is no Auditor or Lieutenant Governor;
and if the question is a point of law, by applying to any lawyer within or
out of the distriet, and where there shall he but one Official Real,y any it
teliigent person of the place may be appointed as the advocate of the Royal
treasury. '

¢ It shall also be the duty of the Governors, with their appropriate judges,
to examine concerning the compositions of the sub-delegates, as provided is
respeet to the Audiencias.”

‘T'he 5th section, which preseribes duties to the Audiencias, and the other
oflicers to whom the power of confirmation is given by the ordinance, mean-
ing the Governors mentioned in the 12th section, is in these words: ¢ The
possessors of lands sold, or compromised for, by the respective sub-delegates,
srom the said year 1700, to the preseat time, sha!! =ot be molested, distarbed,
nor informed against now, nor at any time, if it shall appear that they have
been confirmed by my Koyal person, or by the Viecroys and Presidents
of the respective districts while in office; but those who shall have held
their lands without this nceessary requisite, shall apply for their confirma-
tion to the Audiencias of their district, and to the other officers on whom-this
power is conferredt by the present regulation,  These anthorities having ese
amined the proceedings of the sub-delegates, in ascertaining the quantity and
value of the lands ip.question, and the patent that may have becu issued for
them, shall-deidtmine whether the sale or composition was made without
fraud or collusion, and at reasonable prices. This shall be done with the
judgment and advice of the Fiscals, After considering every circumstance;’
and the price of the sale or composition, and the respective dues of ¢ medi-
anata’ (first fruits of the half year) appearing to have been paid ‘into the
Royal treasury, and the King’s money being again paid in the amount that
may seem proper, the confirmation of the patent of posscssors of these lands,
shall be given in my Royal name, by which the property and claim in said
lands shall be rendered legal, as well as in the waters and uncultivated puriss

¥..
it
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and they and their suecessors, general and particular, shall not be molested
therein.

In addition to the duties preserii.ed in this scetion, the 9th preseribes, that
«the Audiencias shall issue the confirmations by provinces, andin my Rojal
mame, after a0 exumination by the Fiscal as before said, without greater ju-
dicial expense to the parties than what is required by the regulated prices
for suzh act.

«T'or this purpose, they are to collect from the sub-delegates of their dis-
trici the procecdings that have taken place in the sale or composition of that
for which confirmatien shall be required.  With these, and in proportien to
the estimated value of the laads, and considering, at the same time, the liene-
fit which it was my pleasure to grant to these my subjects, by relicving them
from the expense of applying to my Royal person, they shall deteymine the
sum to be paid me for this vew favor.”

In these seetions, no power is given to the Audiencias, or to the Governors,
to appoint sub-delegates.  But the intention to make sades, and not gifts of
landz, which is pereeivakieia them, furnishes ground for a further objection
to the validity cf the concession in this case, if the ordinance extended to
Leouisiana, By thiesc sections, no conflirmations are to be made, except wpon
sales, or compromises, jor « consideration in money proporiioned to the
estimuled value of the land, the payment of which consideration is lo
precede the confirmation; and, in addition to being compelled to pay the
value of the land, the purchaser is required to pay the dues of mediunata,
(first fruits of the half year) and also, to pay for the favor which it was the
Royal pleasurc to confer, in relicving him from the expense of applying to
the Royal person to obtain confirmation. :

The laws, 14 and 15, cited in the second scetion of the ordinance, the re-
fguirements of which laws arc there dirceted to be regarded, show that the
King’s general intention is to sell his lands.  In the former of these laws he
declures, that, ¢¢ as we have suceceded to the entire seignory of the Indies,
and all the lands and soil that have not been granted away by the Kings,
our predecessors, or by us, in our name, belonging to our patrimony and
our royal crown, it is proper that all lands held under false and illegal titles
should be restored {o us; and that all the land that shall remain, after re-
ceiving what may be necessary for constructions, commons, and pasturages,
for the places which are necessary, not only for the present but for the fu-
ture: and after distributing to the Indians what may be necessary for tillage
and herding, confirming the land they now hold, and granting thein more,
shall be free for grants and dispositions thereof at our pleasure,’ &c. And in the
15th law, after having, among other things, dirccted an adjustment of title,
itis dirccted, that ¢ all the lands that shall remain to be adjusted shall be
offered at public sale, and knocked down to the highest bidder,”’ &c.

The Sth seclion of the ordinance directs that ¢ a proper reward shall be
given o those who shall inform of lands, grounds, places, waters, and of
uncultivated and desert lands, and shall be allowed a moderate portion of
those of which they shall have informed as heing vccupied without title;”
the 7th section having authorized the sub-delegate to determine the quantity
10 he granted for such service. : _

A view of the whole ordinance removes all-doubt as Lo the gencral inten-
tion to sell and not to give the royal lands, except to the inhabitants of
towns for pasturage and commons, according to their wants, and to the
Indians, as mentioned in the laws, 14 and 15, just recited, and cxcept so



12 [ Rep. No. 325. ]

far as the grants which may be made to those who shall give informatio
against persons occupying lands without title, authorized by the 7th and
8th sections, may be considered as in the nature of gifts.

From this view of the ordinance, the amhiguous meaning of the tem
mercedes, o be found in its preamble, produces no. difficulty. The seng
in which that Zerin must be received, is to be determined by a view of th
whole ordinance; it nced not necessarily be interpreted to mean gift,
but may as well be interpreted to mean grants.  If, howevar, it neeessarily
imported gifts, effect is sufficiently given to it in this sense, by the giftst
be made to the inhabitants of towns for commons and pasturage, and to b
made to the Indians, as dirceted in the 14th and 15th laws, before advert
od to.

If, then, this ordinance was to he be made the basis upon which the rights
to confirmation in this ease shoull be determined, the claim could not he
confirmed, on the ground that the concession was not made upon a sale for
money, and at the rewsonable value of the lund, but was made in consder
ation of public services; a covsideration unknown,lo the ordinance, except in
the case of an 7iformer, as anthorized in the 7th und $th scetions, wher
lands are authorized to he adjudged in moderate quantities to those wh
shall give information of them as being occupic! without title. Thisis
the only specics of serviee for which this ordinance authorizes a concession.
This is the only ease in which a sub-delegate is made the judge of the value
of services.  Ile is not wade the judge of the value of services of the naturs
of those upon which the concession in question is alleged to have been
issued.

From this examination, it will appear to be the interest of the claimant
to deprecate a decision which is fo muke this ordinance the rule by which
his rights are to be tricd.  The repugnancy between this ordinance on the
onc hand, and the regulations of O'Reily, (ayaso, and Morales, on the
other, is apparent in the end and objects of cach, and in thewr respective pro-
visions. To raisc a revenue was the leading objeet of the former, and the
sale of lands the means to he used for its accomplishinent; and the settle
ment of the country and inlerests of tillage were the objecis of the latler,
and denations of lund were the means to be used for sccuring these ob-
jeets.  The repugnancy is sich that hoth cannot exist together : one must
give way to the other—once must be regarded as void of authority.

The regulutions, especially thuse made by the governors, were the acls
of the supreme authority in Louisiana; the acts of that authority, which
the inhabitants there regarded as both legislative and exccutive, which,
in 1799, abolished the former government, and established a new one;
abrogated the existing laws, and introduced a new code; that the re
gulations were the acts of an authority so transcendeat, furnishes a pre:
sumption in favor of their legality. That the acts of the supreme authority
in Louisiana must be regarded as prima fucie authorized, is a proposition;
the admission of which appears to be nccessary to entitle any of the acts of
that government to be regarded as valid. The presumption arising in fa-
vor of the authority of the Governor General to make regulations for the
distribution of the royal lands, is fortified 'by the length of time during
which grarits were made in pursuance of those regulations; and which, itis
reasonable to believe, were made with a knowledge of the Spanish Coutt,
And is further supported by the recita! contained in the preamble to the re
gulations of Morales, that ke power to grant lunds belonged to the civi
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und military government, since the order o/‘ the King gf 1770. What
this order was; what power, what dxscrc_txon it vested in }hg Goye.rnor Ge-
neral in making grants of the rdyal domain, and what restrictions it imposed,
is left to be inferred (in the absence of the order) from the regulations them-
sclves, and the other acts of the Governor General under it. In relation
10 these regulations, they may be regarded as rules which .thc governors
preseribed to themsclves, and to the inhabitants of the Provinee, and bear
cvidence that they had their source in a discretionary power. They are,
therefore, to be regarded as laws in respect of the subject which they regulate;
this conclusion follows from what has been said, and is consistent with a
doetrine already Iaid down, that no grant of the public domain can be re-
arded as legul, except made in virtue of an authority from the Crown; such
uaulhority in this instance being presumed. That the regulations of O'Reily
acof a date anterior to the order of the King, of 1770, does not appear to
affect their authority. There would not, necessarily, be such a repugnancy
tetween this order and those regulations, as to annul the Iatter.  The sub-
sequent sanction of these, and the presumption of their being authorized,
thence arising, must be considered sufficient to give them the authority of
law, whether the power to make them was comprised "in the general and
etraordinary powers given to the Governor General, O’Reily, previous to
the order of 1770, or not.

From what has been said, it appears that the regulations of O’Reily, of
Gayaso, ar.d of Moralcs, arc the enly luws which regulated the distribution
of lands in L.ouisiana, under the Spanish Government. Was the conces-
sion, in this case, authorized by these laws? It is not pretended that it was;
wd that it was not, is unquestionable,  But it is insisted, for the petitioners,
fat the regulations of (’Reily did not extend to Upper Louisiana, and
at thoge of Gayaso and of Morales, being of a date subsequent to the con-
ussion, ought not to affect it; that if the regulations did not authorize this
uncession, they did not prohibit it; and that, as it is not prohibited, a pre-
amption arises in favor of its legality; that this presumption sustains the
widity of the concession, and is suficient to authorize its confirmation by
s court,

In examining this reasoning, if it be admitted that the concession of an
ferior officer is to be considered as prima facie authorized, this presump-
fon, like all others, can stand only so long as it shall remain unopposed by
pridence, or presumptions of a higher nature. A presumption can weigh
ily so far as it is caleulated to induce belief; and so soon as it shall cease
vdo this, in consequence of the existence of facts, inconsistent with such
prlef it ceases to make a prima fucie case—oeases to furnish ground upon
tich 4 decision ean rest.  The presumption which arises in favor of the
plidity of the acts of the supreme authority, cspecially such as the cnact-
kent of regulations, and the acknowledgement of the autherity of these for
jrics of years, is of a higher naturc than that which arises in favor of the
{Biity of a single act, or even a series of acts, such as concessions of land
#7the Licutenant Governor, particularly when these acts are to be subject
B e approval and confirmation of that supremie authority which gave those
B that were to regulate the subject of concessions.

i Upon what reason is it to be helieved that the Governor General intend-
{0 2thorize grants of land in Upper Louisiana, upon principles different
g those upon which grants were to be made in every other part of the
"inee? Upon what reason were grants of land to be limited in quantity
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in Natchitoches, Attakapas, and Opclousas, and unlimited in Upper Loy;
iana? And what policy dictated the limitation of grants in the latter plp
to 800 arpents, which we find in the 9th and 10th sections of Gayaso'sw
gulations, and in the 1st section of the regulations of Morales, if befo
these regulations there was no reason for a limitation? VWas not the extw
sion of settlement and the cultivation of the soil as much to be cencourag
by the distribution of lands in Upper Louisiana agelsewhere in he Provine
Why, in Upper Louisiana, should grants have been made without regardy
the means of the cultivator, or without regard to any cultivation whatevs,
when these particulars were to be attended to with strictness in every uhe
part of the Province?

The regulations of O7Reily were made for the entire Province. They
were made, as we are informed in the preamble to them, in consequenced
petitions from the inhabitants, and of the information derived by the 6o
vernor in iy visit through the country, and in consequence of the repon
of the inhabitants assembled in each distriet by the Governor’s order. They
were made to ¢ fix the extent of the grants of lands which should thereft
be made, as well as the enclosures,”” &e.  Many of the articles in ther
gulations refer to particular places, and have a local application mevely; bt
the same policy, namcely, the extension of the scttlements, and the interst
of agriculture, dictated them all,

The regulations baving, in previous sections, authorized small grantst
be made, in proportion tu the means of the cultivator, the Sth section di
reets that ¢ no grant in the Opclousas, Attakapas, and Natchitoches shallex
cced once league in front by one league in depth; but when the land granted
shall not have that depth, a league and a half in front by half a leaguein
depth may be granted;y”” and the 8th article dircets, that, ¢ to obbin
in the Opelousas, Attakapas, aud Natchitoches a grant of forty-two arpent

“in front by forty-two arpents iu depth, the applicant must make appeartha
he is possessor of one hundred head of tame cattle, some horses and sheep,
and two slaves to look efter them; a proportion which shall always be b
served for the grants to be made of greater extent than that declared in the
preceding urticle. ™’

It would appear that the policy apparent in O°Reily’s regulations dider
fend-itself to the Province of Upper Louisiana, But it is a mistake b
suppose that a prohibition was nccessary to deprive the Licutenant Gover
or of the power of muking grants, and that, without a prohibition, his grat
would be valid. Tho reverse of this is truc—his grants arc invalid unles
authorized by an express authority from the King, cither as derived throng
the Governor General, in the form of laws, or otherwise. Can it be b
lieved that there cxisted an express authority which authorized this grantd
10,000 arpents, without any reference to settlement, cultivation, or properf
qualifications? The view which has been taken excludes such helief;
with it, every presumption in favor of the legality of the concession.

But the evidence of the late Licutenant Governor .is introduced to pro®
that, in Upper Louisiana, that officer was unrestricted as to quantity, tho
the wilness does not pretend that he had any authority, other than the s
to make suck concessions. The amount of his evidence is, that thc_h'
clothed him, as Lieutenant Governor, with power to make concessios
and imposcd no limitation as to the cxtent of the grant. Does the witness men
to prove that there existed any unwritlen law, in virtuc of which the office
meitioned, or any other oflicer of the Crown, was authorized to rmake grat
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of the royal domain? If he docs, the cvidence is untrue. It may be as-
sumed, with certainty, that no unwrilten luw, no principle of the Spu-
nish Constitution gives to any oflicer of the Crown the powerto grant the
royal lands; and that such power, to be legitimate, must bederived from some
anthority other than the Coustitution of Spain, or any unwritten law, usage,
or custom.  An express writlen aulhorily was indispensably necessary to
autherize the Licutenant Governor of Upper Louisiana to grant lands. The
existenca of such authority might be inferred from circumstances, but its
existence is indispensable to the validity of a grant. Can it be inferred in
this case, that there existed a written authority in the nature of a law, or
otherwise, in virlue of which the Lieutenant Governor of Upper Louisiana
could grant lands, without regard to settlement, cultivation, the means of the
cultivator, or the extent of the grant? It cannot, because the gencral law, as
well as the general policy of the Spanish government, as evinced in all the
regulations mentioned, is at war with sueh inference.  If such authority did
exist, it being an cxeeption to the general law and policy, must be shown,
and is not to be implied or presumed.  The witness proves no such authority;
he refers to nonce ; he alleges the existence of none, in such way as to prove
any thing.  If he intended to prove the meaning of the regulations, that is
rot the subject of proof; these the court must construe for itself ; if he means
there was written law, which gave the alleged authority, the hetter evi-
dencey the law itsclf, must be produced; if he means that there existed an un-
written Jaw which gave the authority, the witness does not appear to be so
learned in legal science as to make his opinion of any value; could it be con-
sidered ag a foreign law, and thercfore the subject of proof; and could it be
atall admitted as possible, (which however it cannot) that any unwritten law
could give any authority, or pertain to the subject. This evidence,
then, docs not vary the conclusion before made, that there existed no autho-
rity for the concession in question.
_Butif it were conceded that this concession furnished of itsclf a presump-
tion ofits own legality, and that no circumstances exist to impeach this pre-
sumption, this alone would not be sufficient to authorize its confirmation ;
the concession itself must be such as ¢¢ might have been perfected intoa com-
plete title, under and in conformity to the laws, usages, and custom, of the
Spanish government;” and the claim must be such as ¢ the principles of jus-
liee” require to be confirmed.
The Ist scetion of the act of Congress, which refers this species of claim to
the decision of this court, declares, ¢ That it shall and may be lawful for
ny person or persons, &c. claiming lands, tenements, or hereditaments, in
that part of the late province of Louisiana which is now included within the
State of Missouri, by virtue of any French or Spanish grant, concession, ware
rnt, or order of survey, legally made, granted, or issued, before the 10th day
of March, one thousand cight hundred and four, by the proper authorities,
10 any person or persons resident in the province of Louisiana, at the date
thereof, or on or before the tenth day of March, onc thousand eight hundred
%rl!adt{:u? Xnd which was protected or secu red by the treaty between the United
i lho merica and the French Republic, of the thirticth day of April,
A¢ thousand eight hundred and three, and which might have been perfect-
ou:;‘f‘:)?tﬁzn‘:plete title, under and 1:11 conformity to l!’le laws, usages, and cus-
ign’t o th1,,‘ovcrmm:.m. under which the same orv;a;l.nntcdi had not the sove-
WVY' s ¢ country heen transferred to the United States, in each and
v Eeh ease, it shall and may be lawful for such person or persons, &e.
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to present a petition to the District Court of the State ol Missouri, sety
forth,” &c. The scction then proceeds to direet what facts the petition my
contain, and after having stated these, declares that the said court is thersl
¢eauthorized and required to hold and exercise jurisdiction of cvery petiti
presented in conformity with the provisions of this act, and to hear andé,
termine the same,” &c. ¢‘in conformity with the principles of justice, uf
according to the laws and ordinances of the government under whichly
claim oviginated.” The 2d section declares, ¢¢That every petition whid
shall be presented under the provisions of this aet, shall be conducted s
cording to the rules of a court of cquity ;> and further declaves, ¢ That s
said court shall have full power and authority to hear and determine §
questions arising in said cause, relative to the title of the claimants, thew
tent, locality, and boundaries, of the said claim, or other matters connect!
therewith, fit and proper to be heard and determined ; and by a final &
.eree, to scttle and determine the question of the validity of the title, accor:
ing to the law of nations, the stipulations of any treaty, and procecdings i
der the same ; the several acls of Congress in relation thereto 5 and the lw
and ordinances of the government from which it is alleged to have beend:
rived ; and all other questions properly arising between the claimantsaf
the United States.”” ‘These discordant provisions of this act, make it dif
cult to ascertain its intention, as to the rule of decision which the courtish
adopt. .

It isto be remarked, that the act vests a new jurisdiction. The first
of the first section defines, with great precission, the cases of which the cont
is authorized and required to take jurisdiction.. Any claim not includedi
that description, is not within the jurisdiction of the court. To give juir
diction, the elaim must be in virtue of a French or Spanish grant, orofi
concession, warrant, or order of survey. These are the only cases to whit
the jurisdiction extends. But the description does not stop here ; otherer
cumstances inust attend it ; a further description must apply to each ug
to bring it within the jurisdiction. The grant, concession, warrant, or orde
of survey, which is to form the ground of claim, must have heen “leglf
made, granted, or issucd, before the tenth day of March, one thousand eigh
hundred and four, by the proper authorities, to any person or persons rs
dent in the province of Louisiana, at the date thereof ;”’ it must have b
¢ proteeted or secured hy the treaty between the United States and i
French Republic, of the 80th day of April, 1803 ;" and it must be sucks
¢ might have been perfected into a complete title, under, and in conformi
to, the laws, usages, and customs, of the government under which the s
originated, had not the sovereignty of the country been transferred o
United States.” If the claim is without any member of this description, &
jurisdiction of the court cannot embrace it. If, for instance, it wist
originated before the 10th day of March, 1804, or by the proper authoritt
or could not have been perfected into 2 complete title under, and io conr
mity to, the laws of the government from which it was derived, jur'xsdlcuﬂ
wonld not attach. If, kowever, jurisdiction attaches to the case in coi¥
quence: of its being of the description mentioned in the -act, it does not follo?
that the claim would necessarily be cntitled to confirmation ; for altho
the claim, at itsinception, should be such as might have becn conﬁrnjede
the term ¢“might,”” implies possibility, and such a claim, therefore, m
or might not have been confirmed, according to circumstances, and !
principles of justice should require ; the claimant might not have comp
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with the condidons of the grant, or the commands of the law ; or he might
have abandoned his claim.  Such a claim, therefore, the court in the latter
part of the sectiun, is authorized ¢ to hear and determine in conformity with
the principles of justice, and according to thc laws and ordinances of the
govcrnment” from which it is derived.

The first part of the 1st scction not only defines the jurisdiction of the
court, but also furnishes a rule of decision, which the court is necessarily to
regard in determining the validity of the claim. Among other things, it re-
quires that the claim must be such as «“might have been perfected into a
complete title under, und in conformity to the laws, wsages, and customs
of the Government from which it is derived, had not the sovereignty of the
country been transferrced to the United States.””  The claim belore the court,
is for 10,000 arpents of land, founded upon a concession issucd in 1796, by
the Lieutenant Governor of Upper Louisiana; and public service is the con-
sideration upon which the concession is alleged to have been issued. No lo-
cation of this concession was mude until the 20th of February, 1804, some
time after the treaty of cession must have become known to the claimant.
No settlement, no improvement or cultivation is alleged to have been made;
nor, in issuing the concession, was regard had to the means of the claimant.
In conformity with what law of the Spanish Government could this claim
have been confirmed? Not in conformity with the regulations of O’Reily.
It is the intention of these, that grants should be made with a view to settle-
ment and cultivation, and that the property and qualifications of the appli-
cantshould determine the extent of the grant. It is their further intention,
that a failure to settle or cultivate, should occasion a forfeiture of the grant:
they authorize no grant which is not subject to these conditions; they
authorize no grant to be made cxcept with regard to the means of the ap-
plicant; nor do they authorize any grant of a greater extent than a league
square,

Neither would the regulations of Gayoso, or of Morales, have authorized
the confirmation of the present claim.  They present the same objections to
its confirmation that have been already adverted to, as growing out of the
regulations of O’Reily.  Each of these regulations contain provisions not to
be reconeiled with the idea that the present concession could have been con-
firmed, in conformity with law, had no change of sovereignty taken place.
They equally evince an intention to authorize grants, with a view to tillage,
and the settlement of the country, and to securc these objects, they required
that, in all grants to be madc, regard should be had to the family and pro-
perty of the grantee, to determine the extent of the grant.

The 9th section of Gayoso’s regulations directs, that, ¢¢ to every new set-
tler, answering the foregoing description, and married, there shall be grant-
¢d two hundred arpents of land; fifty arpents shall be added for every child
he shall bring with him.” ' . .

The 10th section of the same regulations declarcs, that, ¢to every emi-
grant possessing property, and uniting the circumstances before mentioned,
who shall arrive with an'intention to establish himselt, there shall be granted
200 arpents of land; and, in addition, 20 arpents for every negro that he
shall bring: Provided, however, that the grant shall never exceed 800 ar-
pents to one proprietor. If he has such a number of negroes as would en-
title him, at the above rate, to a larger grant, he will also possess the means
of purchasing mord than that quantity of land, if he wants it, and it is neces-
sary, by all possible means, to prevent speculations in lands.”

3
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Both these sections reler, expressly, to the province of Upper Louisiang,
then known by the name of Hlinois, as manifestly appears by the context,

The 1st scction of the regulations of Morales prescribes, that, ¢ 1o each
newly arrived family who are possessed of the nceessary qualifications
to be admitted among the number of cultivators ol these provinces, and whe
have obtained the permission of the Government to establish themselvesont
Jlace which they have chosen, there shall be granted for once, if itison the
bank of the Mississippi, four, six, or cight arpents i . front on the river, by
the ordinary depth of forty arpents, and if'it is at any other place, the quan
tity which they shall be judged capable to cultivate, and which shall b
deemed necessary for pasture for his beasts, in proportion according to the
number of which the fumily is composed; understanding that the conces
ion is never to exceed 800 arpents in superficies.”

The 10th section of the lust mentioned regulations preseribes, that, @i
the posts of Opclousas and Attakapas, the greatest quantity of land that en
be conceded shall be oneleague front by the same quantity in depth, and
when forty arpents cannot be obtained in depth, a half a league may he

ranted, andfora gencral rule, itis established, that, to obtain in said postss
Eall’a league in front by the sume quantity in depth, the petitioner mustbe
owner of 100 head of cattle, some horses and sheep, and two slaves; and alyy
in proportion for a larger tract, without the power, however, of exceeding
the quantity before mentioned.”

The first section of the regulations last mentioned, after having directed
the grants which are to be made on the Mississippi, dircets that, if madeat
any other place, +¢ the quantity which they shall be judged capable to culti-
vate, and which shall be decmed necessary for pasturage for his beasts, in
proportion according to the number of which the family is composed; un-
derstanding thatthe concession is never to cxcced 800 arpents in superficies.”
This section lays down the general rule which is to prevail throughsut the
srovinee.  The larger grants authorized at Opelonsas and  Attakapas by
the 10th scclion, is an exception to this geuneral rule, which exception
confined to the posts mentioned: so that the regulations of Morales limit
grants in Upper Louisiana, like those of Gayoso had done, to 800 arpents,
while they authorized them at the post of Opelousas and Attakapas to the
extent of a league square. It docs not appear to be necessary to inquire into
the reasons upon which grants a leaguc sguare were authorized at the.posts
mentioned, while 800 arpents anly could be granted, under any circumstances,
atany other place in the provinee. It is worthy of observation, however,
that the regulations of O’Reily contain a like exception, in favor of thes
po:ts, and also of Natchitoches. . .

The 14tk section of Gayoso’s regulations, operates directly upon the

-present claim; it declares, that ‘¢ the new settler to whom lands have been
granted, shall lose them without recovery, if, in the term of one year, he
shall not begin to establish himself upon them, or if; in the third year, he
shall not have put under labor ten arpents in every hundred.” .

So, likewise, does the 4th section of the regulations.of Morales, which
declares, that ¢¢the new scttlers who have oblained lands, shall be equally
obliged to clear and put in cultivation, in the precise time of three years, all
the front of their concessions, or the depth of at least two arpents, on the
penalty of having the lands granted, remitted to the domain, if this condition
is not complied with.”’
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That the regulations, in which these sections are found, are of a date sub-
sequent to the concession, in this case, forms no reason why they may not
impose duties on the claimant, and prescribe forfeitures for a failure to per-
form those dutics. Might not a forfeiture of the present claim have been
adjudged under each of these sections? No scttlement, no improvement was
made, as required by cither. This omission, it is declared by each of these
sections, is to oceasion a forfeiturc of the claim.

The right of the party, such as it was at the change of the government,
is that upon which the court is to decide.  If, before this time, it had been
ahandoned, forfeited, or in any degree impaired, under the laws of Spain,
the ohjection to its confirmation, which Spain might have raised, for either
of these causes, may be raised with the same force before this court. The
precise claim which existed against Spain, at the date of the transfer, is that
which the United States is bound to satisfy.  What, then, could the ancestor
of the petitioners, at the date of the transfer, have claimed against Spain, on
account of this concession? Could he have cliimed a confirmation, without
having shown a performance, on his part, of all that is required in the 4th
and 14th scetions, above recited? Could he have elaimed a confirmation of
his title, except in virtue of some law? In virtue of what law could he
have demanded this?  What law authorized him to expect its confirmation?

_If there was none, the claimant could have no just ground to expect that
his claim would have been confirmed, and thercforeno ground of complaint.

But complete titles have been produced to show, that, in some instances,
the regulations  have not been conformed to by the Governor General, and
by the Intendant, in confirmations made by them; and it is thence insisted,
that they were not in force in the province of Upper Louisiana, or that if
they were in force there, they were only intended to provide for grants to
emigrants and new scttlers, and were not intended to provide for grants to
the inhabitants generally; and that some law must he presumed, which au-
therized grants of land to the inhabitants gonerally, in pursuance of which,
the confirmations inentioned were made. In answer to this, it may be ob-
served, in addition to what has been before said relative to this subject, that
the regulations of Gayoso vcler, by express words, to the province of Upper
Louisiana, by the name of Illinois, the name by which it was then known;
and that the regulations of Morales are general, and are indubitably intended
toextend Lo every part of the province. 'This is equally the intention of
each set of the regulations which have been mentioned,  The regulations
which we have, do not permit us to helieve that there existed others; Mo-
rles, in the preamble to those made by him, mentions those of O’Reily, and
of Gayoso, in 2 manncr which implics that these were all of which he had
iy knowledge, and shows, that he was making regulations which were to
offer the only means by which lunds were to be obtained ; his language is,
“That all pe-sons who wish to obtain lands may know in what manner they
ought to ask for them, and on what conditions lands can be granted or sold;
that these who are in posscssion, without the necessary titles, may know the
steps they ought to take to come to an adjustment; that the commandants as
sub-delegates of the intendency, may be informed of what they ought to ob-
serve,” &e.  This preamble excludes the presumption, that other laws ex-
isted, by which titles could be obtained; and the regulations themselves,
qxclude all belief that any law existed, under which a confirmation of the
tilein question could have been claimed. ¢
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That the Governor General, who cxercised a legislative power generally,
and particularly for the distribution of lands, should feel himself authorized
to dispense with the observance of any of the provisions of his own laws, is ot
strange.  Such a dispensing power is incident to the legislative departmen
of every government.  Legislation implies discretion, in respect of the rules
which are to he prescribed. The Governor General, with whom it was to
exercise the power to make the law. could change it, or could dispense with its
obscrvance, either on his part, or on the part of the claimant; and it is pro
bable that instances of the exercise of this dispcnsing power were not rar.
That he should have been influenced by the particular circumstances of any
casc not within the law, or even hy personal considerations of regard, in
making grants not provided for by his own laws, is a presumption more &
be relied upon, than that which is contended for on the part of the peli
tioners, .

In relation to the disposition of the Royal domain, the Governor Genenl
and the Intendant successively represented, to some extent, the powerd
the King; to what extent, we are left to infer from their recorded acts only,
The Congress of the United States succeeded to the powers of the Intendant,
and of the crown of Spain. What portion of this power has Congress dele
gated to this court? It cannot be admitted, as contended for at the bar, thy,
because the Governor General, out of the plenitude of his power, or the I
tendant, on succeeding to that power, might have confirmed the presnt
claim, notwithstanding there existed no law undcr which its confirmation
might have been required ; that, therefore, this court may confirmit It
cannot be admitted that this court succeeds to the entire power of the Inten
dant. Here it is proper to observe the vast distance which, in general, s
parates the boundary that limits the inquiry of a courl of justice, from thit
which limits the inquiry of a Legislature, in rclation to the considerations
which may properly influence the' decisions of the one, or the acts of th
other, especially in questions between individuals and the government
Courts are governed by rules of law: these form with them the subjectol
inquiry ; the limits of their jurisdiction. But it is otherwisc with the legs
lature: the defect in the law, its inadequacy to afford redress, is, in gener,
not only the cause of, but is necessary to justify, an application to that hody.
And onan application to this body for any purpese of relief, the cloim tosuch
relief may be urged upon every consideration which might be supposed 1
influence the deliberation of wise and good men, in the excrcise of a disre
tion limited only by the constitution. That justice, clemency, and fosteting
care, which a government should extend to its ‘citizens ; that policy which
should direct its measures, may all be invoked in support of a claim, wher
the legislature is the tribunal addressed. There must necessarily be reposed
a latitude of discretion, equal to every emergency, in some departmentd
cvery government, to enable it fully to display either wisdom or justice
This discretion, the King of Spain, and, to some extent, the Intendant, might
have exercised in relation to applications for grants or confirmations. What
portion of this discretion has Congress thought proper to delegate to this
court, is a question which again recurs. The answer is, none. They have
leftit in the exercise of those powers wlich are common to courts of justiceid
general; in its determinations, they have confined it to rules of law ; ther
are no wqrds in the act which show an intention, on the part of Congres
to clothe_xt with the extraordinary powers of the lagislature, in relation
these claims ; to confer upor it the power to determine whyt would beex



jedient to be granted ; what would be liberal, what magnanimous, on the
part of the government, to grant. These considerations may properly. be
addressed to the national Legislature. The constitution has confided to
Congress the power to dispose of the lands, and other property, of the Uni-
ted States. It is, therefore, with Congress -to determine, what, in relation
w thege claims, is just, or expedient io be granted ; what would be liberal,
what magnanimous, on the part of the government, to grant. These are poiv-
ers which belong. to Congress; those which they have conferred upon-this
court, in relation to these claims, are, to hear such of them as might have
«been perfected into a complete title under, and in conformity to, the laws,
“usages, and customs,’ and to determine them “in conformity with the
iprineiples of justice, and the laws and ordinances of the government under

swhich they originated.”” .. . .~ .~ - ' . o
- All that the laws authorized the claimant to demand of the former govern-
ment, the principles of justice require of the United States to grant ; and to
determine this, is the power which has been conferred upon.this court.
_This the claimant had  a right to expect and to demand of the United
States ; and so far; his expectation, his demand, would be founded iu legal
obligation. ‘ o SRR Lo

But he could have no just expectation, no expectation founded in law, that
histitle would be perfected, where such title had been originated without
“the authority of law; and this is more emphatically true, where it had been
origiated against the policy or the express provisions of the law. —

In answer to that portion of the argument, on bchalf of the petitioners,
which denies the force of law to the regulations of Mo:ales, in Upper Lou-
isiana, for their supposed want of promulgation, it is only. necessary to re-
mark, that such a publication  is proved, as must have brought them to the
knowledge of the ancestor of the petitioners. ~The official station which he-
held, does not permit us to believe, from the publicaiion proved, that he
could have been ignorant of the forfeiture to be incurred by a failure, on his
party to.comply with the commands contained in these laws. It is, there-
‘lore, unnecessary to decide, whether, according to the principles of justice
which prevail in cur courts, thistribunal can regard a forfeiture as incurred,
even under the Spanish government, and by a subject of that government,
for disobedience to laws which had never been promulgated. - -
The 2d section of the act which direéts the question of the validity of the
title” to be decided ¢“according to the law of nations; the stipulations of
“any treaty, and proceedings under the same ; the severalacts of Congress
“in relation thereto ; and the laws and ordinances of the government from
“which it is alleged to have been derived ;”’ remains to be briefly consider-
. The only stipulation. in any treaty, which has been brought to the view
‘of this court, is contained in the 3d article of the treaty by which Louisiana
Was acquired. By this-stipulation, the inhabitants of the ceded country were .
tobe maintained and protected in their property. It protects rights, such
sthey were ; it does not confer or enlarge tham ; .it does no more than the
hw of nations would have done, in the absence of any stipulation whatever.
The inhabitanis of Louisiana, under.this stipulation, have the same claim
‘gunst the United States, in relation to the soil, that existed against Spain
it the date of .the transfer; and none other. e

Itis insisted for the petitioners, ‘that the proclamation of ‘SaLcepo and
24584 CArvo, commissioners on the part of the Spanish government to - de-
liver the possession of Louisiana to France, under the treaty between France
“od Spain, confirms all grants and concessions. - S - L

“
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By the treaty of St. ILpEronso, of the Ist of October, 1800, Spain cedef
Louisiana to France ; by the treaty of the 30th of April, 1803, the s
country was ceded to the United States, and on the 18th of May, 1803, ik
proclamation mentioned, was issued ; nearly three years after Spain b
parted with her right to the country.

If it were any part of the objeet of that proclamation to confirm grantse
concessions, or to declare the intention of the treaty of St. Ildefonso, inm
lation thereto, it might then become necessary to consider the effect, of sk
act, either as it might serve as an exposition of the ireaty, or the ground o
a title. It does not appear, however, to be any part of the intention of the
proclamation, cither to confirm titles, or to declare that such is the effeetdf
the treaty.  Its words are, ¢ Ilis Majesty makes known, that, by the wishe
he enteriains for the advantage and peace of the inhabitants of the colony,
he expeets, from the sincere and close amity and alliance which unites the
Spanish government to that of the Republie, that the latter will give orderst
the Governors aud cother officers employed in its service in the said colony
and city of New Orleans, to the enid, that the churches and other houses ol
religivus worship, served by the curates and missionaries, should continueo
the same footing, and cnjoy the same privileges, prerogatives, and immuni
tics, which were granted to them by the titles of their establishments; th
the ordinary judges continue cqually as the tribunals established, to adminis
ter justice according to the laws and customs adopted in the colony; tht
the inhabitants should be maintained and preserved in the peaceable posses
sion of their property ; that«all concessions™ or property of any kind soever,
given by the governors of these provinces, be confirmed, although it had nt
cven been done by his Majesty.”’ '

The plain senscof this, is, that his Majesty expects that the French Repub
Jic will give orders to the Governors and other officers employed in its servie
in the colony and eity of New Orleaas, to the end, that *¢«ll concessions, o
property of any kind soever, given by the Governors of these provinees, b

¢ Comcessinn. ~This is belicved to be an crroneous translation ; that grants, and not emas
sions, would be the true transtation.—Whether the proper translation would make the tem
granls or conerssions, was not deemed material to the determination of the cause. The
document, in the original language, hus not thercfore been adverted to.

It is remarkable, liowever, that the words, *Seven though they had not been corfirmed
by his Majesty,” which immediately follow, imply, that the lconfirmation by the King v
necessary to give a complere tille,. The words are not, cven though they hud aof een an.
firmed by the Governor General, w Inlendunt, as they woulid have been, if, in the opinion of
the anthors of the proclumation, these officers could have given complete titles ; and woe
particularly, if the words had reference to concession, these being subject to immediste
confirmation by the Governor General, or the Intendant, on the Iatter succeeding ta the
power of the furmer.  The inferences which would seem to {vllow, are, that the confirmato
of the King wase neces-ary 10 a complete title ; ané that the proclamation has referenced
grants as distinpuished from concessions : the latter term applying to the act of the Licutr
ant Governor Ly which the title was originated, and the formér to the act of the Guverw:
General, or the Intendznt, which cantivms that title,  Tiicse inferences gppear to be forte
fied by the fuct, that the corcession was to be referred to the Governor General, or Inten
dant, Tor confirmation, and not to the King; that if the title had to be referred to the Ring
for his confirmation, this reference would not take place until after the confirmation by the
Governor General, or Intendant ; and by the additional fact, that the titles mentloned st
those which had been ** given by the Governors of these provinces,’” meaning, the Gover
ners who had successively administered the governmént of the then provinces, and ntle
the titles wh ¢h had been given by 1the comman:lants of pests, who insome placesin the pro-
vice had, and in others had not, the title of Lientenant Governor.  The tities, therefore,
given by the commundant of a post, or a Licutenant Gavernor, sre not supposed 0 be n
ferred to in the proclamation. Al this is mere suggestion.
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confirmed, although it had not even heen done by his Majesty.”” His Majesty
then expects, that thesc orders will issuc from the French Republic, but,
antil such orders should issue, and confirmations take place under them, the
concessions would remain unconfirmed.  Have those orders ever issued from
the French Republic, and the conﬁrmationf; been made in pursuance thereof?
Upon what is this expectation of his Majesty predicated? Not upon any
stipulation in the treaty; No! it is predicated upon the ¢ sincerc and close
amity and alliance which unites the Spanish government to that of the Re-
pubI‘ic ;" and upon ¢ the wishes his Majcst'y: enl.crtains‘ for thciadvantage and
peace of the inhabitants of the colony.” The hypocrisy which could pre-
sume to mock a people with such grounds of hope, is aggravated no less by
the ignorance upon which it presumes, than by the reflection, thatits author had
whoﬂy disregarded that interest, at a time when he might have sceured it,
about which he now affects to fecl solicitude!! This proclamation then, is
nu confirmation ; no cxposition of the treaty of St. Ildefonso ; and as re-
gards the right of property, it is not a law, nor intended to be such ; itisa
notice merely. It is therefore unnceessary to consider whether it could be
regarded as a proceeding under, or resulting from, a stipulation in any trea-
ty ; or how far this clause in the act is qualified by the provisions contained
in the the previous section.

That part of the act, which.requires the court to determine ¢ the question
of the validity of the title, according to the several acts of Congress,”” &c. has
been adverted to, on behalf of the claimants, but not ueriousiy relied upon,
as furnishing the ground of a claim to confirmation in the'present case.

Upon this point it is only necessary to rernark, that therc is certainly no
act of Congress, which would authorize the confirmation of the present
claim, or any part thereof. ?

A decrec must ge against the validity of the title.

In the course of this opinion, a more extensive range may, at first view,
appear to have becn taken, than was neccssary to the determination of the
cause bofore the court.  The questions, however, which had been discussed
and decided, will, upon a ncarer view, be found to belong to the causc, and
their discussions to have been, in some degree, necessary to the clucidation
of the questions involved in it. The title to more than a million, perhaps
millions, of acres of land, was supposed to depend upon the decision of the
questions which have been considered ; and the opinion having main-
ly procceded upon a view which had not been taken at the bar, and having
becn extended to an inquiry into the source -and nature of the Spanish titles
to lands in Louisiana, and to an enquiry concerning the laws under which
those titles were derived ; and the decision of most of the points, thercfore,
having procceded chicfly upon grounds which had been little, or not at all
examined, in the argument of the cause, it is deemed proper to remark, that
counsel will not be excluded from again stirring any of the points which
have been here decided, when they may heroafter arise in an y other cause.

—_—
[From the Missouri Advocate and St. Louis Enquirer, of April 8, 1826.]
To the Editor.

_Sir: I have read, with the attention whish the subject deserves, the opi
mon.of JuSlgc Peck, on the claim of the widow and heirs of Antoine Soulard,
published in the Republican of the 30th uitimo. T ohserve, that, although
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the judye has thought proper to decide against the elaim, he leaves the grounds
of his deeree open for further discussion.

Availing myscll, therefore, of this permission, and cousidering the opi-
nion so published, to be a fair subject of examination to cvery citizen whe
feels himself interested iny or aggrieved by its operation, I beg leave to point
the attention of thepublicto some of the principal errors which I think that|
have discovered init.  In doing so, I shall confine myself to little more
than an ennmeration of those errors, without entering into any demonstn.
tion or developed reasoning on the subject.  This would require more spaee
than a newspaper allows, and besides, is not (as regards most of the points;
ahsolutely necessary. .

Judge Peck, in this opinion, scems to me to have erred in the following
assumptions, as well of fact as of doctrine: )

1st. 'I'hat, by thcordinanee 1754, a sub-delegate was prohibited {rom mat.
ing a grant in cousideration of services rendered or to be rendered.

2d. That a sub-delegate in Louisiana was not a sub-delegate 23 conten-
plated by the above ordinance.

3d. That O'Reily’s regulations, made in February, 1770, can be consid.
ered as demonstrative of the extent of the granting power of either the
Governor General or the sub-delegates under the royal order of Auvgust, 1770

4th. That the royal order of August, 1770, (as recited or referred toin
the preamble to the regulations of Morales, of July, 1799,) related exch-
sively to the Governor General.

5th. That the word ‘¢ mereedes” in the ordinance of 1754, which, inthe
Spanish langnage, means ¢ gifts,”” can be narrowed by any thing in that o
nance or in any other law, to the idea of a grant to an Indian, ora rewan
to an inlormer, and much less to a mere sale for moncy.

6th. That O'Reily’s regulations were in their terms applicable, or e
were in fact applied to, or published in, Upper Louisiana.

7th, ‘That the regulations of (VReily have any bearing on the grantts
Antoine Soulard, or that such a grant was contemplated by them.

8th. That the limitation to a square league, of grants to new settlersin
Opclousas, Attackapas and Natchitoches, (in 8th article of O’Reily’s regul
tions) prohibits a larger grant in Upper Louisiana.

9th. That the regulations-of thc Governor General, Gayoso, dated 8t
September, 1797, entitled ¢ Instructions to be observed for the admissionof
new settlers,”” prohibit, in future, a grant for services, or have the effectol
annulling that to Antoine Soulard, which was made in 1796, and not located
or surveyed until February, 1804,

10th. “That the complete titles made by Gayoso arc not to be referredt
as affording the coustruction made by Gayoso himself of his own regi
tions.

11th. That, although the regulations of Morales were not promulgateds
law in Upper Louisiana, the grantee in the principal case was bound bt
them, inasmuch as he had notice, or must be presumed, ¢ from the officil
station which he held,” to have had notice of their terms.

12th. Thattheregulations of Morales ¢¢ exclude all belief, that any lawer
isted under which a confirmation of the title in question could have bes
claimed.” ) :

13th. ‘That the complete titles, (produced to the court) made by the G
vernor General or the Intendant General, though based on incomplete ills
not conformable to the regulations of O’Reily, Gayoso, or Morales, affords
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inference in favor of the power of the Licut. Governor, from whem these in-
complete titles emanated, and must be considered as anomalous cxercises of
wer in favor of individual grantees.

14th. That the language of Morales himself, in the complete titles issued
by him, on concessions made by the Licutenant Governor of Upper Louis-
iana, anterior to the date of his regulations, ought not to be referred to as
furnishing the construction which he, Morales, put on his own regulations.

t5th. That the uniform practice of the sub-delegates or Licutenant-Gover-
nor of Upper Louisiana, from the first establishment of that provinee, to the
10th March, 1804, is to be disregarded as proof of law, usage, or custom,
therein.

16th. That the historical fact, that ninefeen-twentieths of the titles to
fands in Upper Louisiana were not only incomplete, but not conformable to
the regulations of O’Reily, Gayoso, or Morales, at the date of the cession to
the United Siates, affords no inference in favor of the general legality of those
titles. ‘

17th. Thatthe fuct, thatincomplete concessions, whether floating orlocated,
were, previous Lo the cession, treated and considered by the government and
population of Louisiana as property, saleable, transferable, and the subject
ol inheritance and distribution ab intestato, furnishes no inference in favor
of thosc titles, or to their claim to the protection of the treaty of cession or
of the law of nations.

18th. That the laws of Congress heretofore passed in favor of incomplete
titles, furnish no argument or proweting principle in favor of those titles of a
precisely similar character, which remain unconfirmed.

In addition to the above, a number of other crrors consequential on those
indicated, might be stated. "The judge’s doctrine as to the forfeiture, which
he contends is inflicted by Morales’ regulations, scems to me to be peculiarly
pregnant with gricvous consequences. I shall, however, not tire the reader
with any furthcr enumeration, and shall detain him only to obscrve, by way
of conclusion, that the judge’s recollcction of the argument of the counsel
for the potitioner, as delivered at the bar, differs materially from what I can
remember, who also heard it. In Jjustice to the counsel, I beg to observe,
that ol that T have now submitted to the public, has been suggested by
that argument as spoken, and by the printed report of it, which is cven now

before me.
A CITIZEN,
——————

_Bc it remembered, that, at a Court of the United States for the Mjssouri
district, begun and held at the city of St. Louis, within and for said district,
on the third Monday of April, in the year of our Lord onc thousand eight
hundred and twenty-six, under the authority of an act of Congress, entitled
“{\n act cnabling the claimants to lands within the limits of the State of
Missouri and Territory of Arkunsas, to institute proceedings to try the va-
lidity of their claims,” the fullowing proceedings were had in said court, to
Wit: ¢¢"The court being satisficd, from the evidence of Luke E. Lawless,
that Stephen W, Foreman, of this city, is the editor and publisher of the

lissouri Advocate and St. Louis Enquirer, published in the said city, and
that the Paper of that name, of the cighth of April instant. svhich contains a

1
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false statement of and concerning a certain judicial decision made in the e
of Julin Soulard, widow, and James (+. Soulard, Ilenry G. Soular?| Elin
Soulard, and Benjamin A. Soulard, children and heirs of Antoine Soulard,
decensed, against the United States, issued from the press of the said Stephen
W. Foreman. It is ordered, that the said Stephen W, Foreman show caue
on to-morrow morning, at cleven o’clock, why an attachment should not is-
sue against him for a contempt of this conrt, in publishing the said false state.
ment, tending to bring odinm on the conrt, and to impair the confidence o
the public in the purity of its decisions.”

Thursday, AIpril 2084, 1826.

Tue Usrren STATES,
VS, Rule for an atlachment.
Stephen W. Fureman.

In this case, the defendant having appeared, and for cause shows, that heie
not the author of the said publication, and submiits himsclf to the court, and
purges himself of all contempt. It is therefore ordered that the rule be dis
charged.

The court heing satisficd, upon the oath of Stephen . Foreman, mak
in open court, that Luke E. Lawicss, an attorney and counsellor of this
court, is the author of a certain publication over the signature of ¢ A Citi
zen,™ i a public paper printed in this city, by the name of the ¢ Missour
Advocate and St. Louis IEnquirer,” issued on the cighth of April, of thisin-
stant, it is ordered, that the said Luke E. Lawless show cause forthwith,
why an attachmen? should not be issued against him for the false and mali-
cious stalements in the said publication contained, in relation to a judicil
deeision of this court, in the case of Julia Soulard, widow, James G, So
lard, Henry G. Soulard, Eliza Sonlard, and Benjamin A. Soulard, children
and heirs of Antoine Soulard, deceased, against the United States, lately
pending and determined thereing with intentto impair the public confidene
in the upright inientions of the said court, and to bhring odium upon the
court; and especially with infent to impress the public mind, and particulsr
ly many litigants in this court, that they are not to expeet justiee ia the
causes now pending therein: and with intent further to awaken hostile and
angry feelings on the part of the said litigants against the said court, in con-
tempt of the same gourt.  And that he also show cause why he should not
he suspended from practising in this court, as an attorney and counsellor
therein, for the said contempt and evil intent.

Friday, April 21st, 1826.
UNITED STATES, ?
vs.

Luke E. Lawless. S

And the defeadant, Luke I3, Lawless, having appeared in obedience
the rule against him, to show cause why an attachment should not issie
against him, and having been heard by counse| against the emanation of the
said writ in the said rule mentioned: having been also heard by coun
against the said rule, to show causc why he should not be suspended from
practising as an attorney and counsellor in this court; and the court haviog
considered all and singular the premises, and for that it scems to the court
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tiat the said defendant, Luke E Lawless, had committed a conlempt, in
manner and form as in the said rule is charged, it is ordered than an attach-
ment issue against him, returnable forthwith.  Which attachment was issued
in the words and figures following, to wit:

«Missour1 Districr, sct.
¢ The President of the Uniled States of America,
«To the Marshal of said district, greeting:

#You are hereby commanded to attach the body of Luke I8 Lawless,
and him forthwith have liciore the court of the United States for the Mis-
souri Distriet, now in session at the city of St. Louis, to answer unto the
United States, touching a certain contempt by him committed, in publishing
a false statement of the decision of said court, in the easc of Julia Soulard,
widow, and James G. Soulard, Henry G. Soulard, ISliza Soulard, and Ben-
jamim A. Soulard, against the United States; hereof fail not, and have you
then there this writ.

Witness the honorable James H. Peck, Iisquire, Judge of the

United States for the Missouri District, the twenty-first

(L. 5] day of April, cighteen hundred and twenty-six.  Issued at
office, in St. Louis, under the seal of said court, the day

and ycar last aforesaid.
ISAAC BARTON, Cik.

Upon which said writ, the marshal to whom the same was directed, made
the following return, to wit:
«8Sr. Lous, April 21sf, 1826,

“In obedience to this writ, T have herewith, in open court, the body of
Luke K, Lawless, Esq. as within commanded. ,
I. DODGE, Marshal.
By Jonx Sivoxn, Jr. Dep. Marshal.

Usirep STATES,
Vs,
Lukg B Lawless.

The defendant in this case having been brought into court by attachment,
and the court having demanded of him, whether he would answer interro-
gtories, or would purge himsclf of the contempt charged upon him; and the
;aid defendant having refuscd to answer interrogatories, and having persisted
i the contempt, the court doth find that the said defendant is guilty of -the
tontempt to this court, as charged in the said rule.

Usirep Stares,
VS,
Luke E. Lawless.

_ The defendant in this case having refused to answer interrogatories, and
laving persisted in the contempt: It is ordered, adjudged, and considered,
that the said defendant be committed to prison for twenty-four hours, and
tat he he suspended from praciising as an attorney or counscllor at law,
2this court, for cighteen calendar months, from this day.
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Missour: DistricT, scf.

I, Isaae Barton, Clerk of the Court of the United States for the Missoys
District, do hereby certify, that the above and foregoing is a full, true, g
erfect transcript of the record in the eases of the United States againg
Stephen W, Foreman, and the United States against Luke I Liawless, for
contempt,
In testimony whereof, T have hereunto set my hand. and af.
[L s ] fixcd \h(-‘sml of said court, at St. Louis, the ninth day of
s Angust, in the year of our Lord one thousand cight hundrd
and twenty-six.

ISAAC BARTON, Clerk,

et e e s

ST, LOULS CIRCUIT couRt.
Mancu Trerr, 1826,

STATE op Missounr, os
County of St. Louis, § ™"

«Upon the petition of Luke T. Tawless, setling forth that he is at pr-
sent confined in the common jail of St Louis county, by virtue of a war
rant or order of the District Gourt of Missouri, chavged with having refused
to answer interrogatories, and having persisted in a contempt; it is ordered,
that a writ of habeas corpus issue to the sherifl, to bring into court, forthwith,
the body of the said Luke IS. Lawlcess, together with the duy and cause of
his caption and detention.  Whercupon the sheriff brings into court, the
body of the said Luke k. Lawless, and makes his return on said writ s
follows, to wit: ¢In obedicnce to this writ, T have herewith, inopen court,
the hody of Luke 0. Lawless; the cause of his detention will appear froma
certain order, rule, or warrant, herewith enclosed, by virtue of which, hews
committed to my custody, in the common jail of St. Louis county, Apil
21st, 1826.  JOIIN K. WALKIKR, Sherif.? Whercupon, on examine
tion of the paper purporting 1o be a commitment issued by the said Disirid
Court, and finding that the same is not authenticated by the scal of sil
court, it is ordered that the said Luke B, Lawless be discharged from the
custody of said sherifl

Srarre or Missounr, o
County of St. Lowis. § ™

I, Archibald Gamble, Clerk of the Cireuit Court for the county of &t
Louis, do certify the above to he a true copy of au order made by the si
eircuit eourt, at the March term, in the year of our Lord one thousasd
eight hundred and twenty-six, upon a writ of habeas corpus, apon which e
said Luke E. Lawless way brought before the courl.

Witness, Archibald Gamble, Clerk of said court, at office, this sixth
day of Scptember, in the year one thousand eight handred and

L. s.] twenty-six, and of the Independence of the United States @
America the Gfty first, '
ARCIHIBALD GAMBLE, Clerk
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COMMITTEE ON THE JUDICIARY
Of the House of Representatives of the United Stales.
Frivay, 194 Murch, 1830,
Commiitee met—Present,

Mr, Buchanan, Chairman. Mr. Ellsworth,
* Wicklifle, Davis, of 8. Carolina, and
Storrs, | White, of Louisiana.

Luke E. Lawless, behiig duly sworn according to Luw, doth deposc and
say, as follows: . )

In the year 1826, on the 30th March, of t.hc same _\'cm',.I saw in anews-
peper printed at St Louis, called the Missouri J.{({puh]lc:gn,” an article
headed @ Peck, Judge,™ and purporting to be a decision of judge Peck, as
judge of the Distriet Court of the district of Missouri, made in the case ol
Soulard’s heirs, against the United Sl.utcs.’ In that case, I had been em-
ployed us counsel for the p(tLitiongr,.m that court. 1 had also becn cm-
ployed in several other causes of a similar charsster. When T say a ¢ simi-
lar character,™ 1 mean founded upon, unconfirmed IFrench or Spanish titles.
The similarity of characler consisted only in .being founded in an incom-
plete title; because 1 consider the casc of the heirs of Soulard, as peeunliar
and original in its leading characteristies I read that opinion with all the
atteation I could give it When I commenced the reading of it, Thad no
fucling hostile to judge Peck, or cven unfricudly. I thought I'saw in it a
number of crrors, not only in fact, but in doctrine.  Those crrors appeared
to me to have a fatal clfeet, if they should be established into law, upon that
particular claim, and upon almost cvery other claim that was presented, or
could be presented, to the court, under the law of 1824, which authorized
judge P. to adjudicate.  Shortly after this opiiion appeared, I ascertained
that it had created a great alarm with my clients and others, who I consi-
dered had just titles.  The value of the property included in these claims,
and the titles themselves, appeared to me to he suddenly, and materially, de-
preciated by this opinion, and the alarm it ercated. I had every reuson to
helieve, that speculators might avail themselves of that alarm, to purchase,
fora nominal or disproportionate price, the property I have mentioned.
Taking all this into view; and further considering, that, inasmuch as judge
P, had himsell submitted his decision or opinion to the publie, aud, as had
appeared to mey invited discussion upon ity and considering that 1 was ex-
ercising one of the most sacred rights of the American citizen, which Lam, T
published, on the &th of April, in 2 newspaper printed at St. Lounis, culled
the « Missouri Advertiser and St. Louis Linquirer,”” an article, in which 1
stated, according to the best of my opinion, a number, perhaps twelve or
thirteen positions, thut appeared to me to have been taken by the judge, and
which I conscientiously believed to be erroncous. T beg leave to refer to
that article, signed « A Citizen,” which is appended to the papers presented
by me. A few days after that article, signed “ A Citizen,”” appeared, the
District Court sat, upon a special adjournment. At the sitling of the court,
Lappeared in my place, as counsel. A few minutes after the judge had
taken his seat, and had disposed of some matters before him, he produced a
newspaper, and inquired if any person then in court could tell who was the
editor of that newspaper, called the ¢ Missouri Advertiser and St Louis
Enquirer?”  "I'he munner of the judge, and the date of the paper, induced
e to suppose that he was about to take some serious notice of the article
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signed ¢ A Citizen.” 1 therefore, without hesitation, informed the Judge
that I knew who was the editor, that it was one Stephen W, Forema,
Other persons in court stated the same fact.  "Uhe judge thought prope
then, to call npon me to swear to the fact, which f.did.  As s
as the affidavit was made, he dictated a rule to the elerk, upon the
editor, Foreman, 1o show cause why an attachment should not issue againg
him for publishing that article. [ beg léave 1o refer to the rule itself, which
is stated in my memorial, and appended thereto, for its terms and charse
ter. I appeared as counsel for the editor, to show cause, in obedience to th
rule; and, on that oceasion, I stated in my argument, all the grounds th
oceurred to me: as proper.

1 submitted to the court, 1st, That the article was not such as the rulede.
seribed it to be: that it was ueither libellous ior contemptuous. T then took
the ground, that if it was such as the rule deseribed it to be, that judgeP.
had no jurisdietion of the matter in a summary way, as a contempt of his
court.  That the proper mode of proceeding against the printer or publisher,
would be by indietment. My positions in law, and all my arguments, were
overruled by judge Peck.  In the course of judge Peck’s remarks, hebe
trayed, from time to time, great indignation and emotion; and, as I though,
evidently pointed at me, as the author of the article signed <€ A Citizen
I therefore prevented the rule from being made absolute against that prin-
ter, by giving up my name as the author; which was done by the editor
Judge Peek then dirceted the editor to swear to the fact, and upon his aff-
davit, issued a rule upon me, to show cause why I should not he attached,
I believe, and be suspended from practice.  For the terins and character.of
that rule, I beg leave to refer toit. I requested Mr. Geyer, Mr. Mageni
and Mr. Strother, members of the St Louis ™, to appear and show cause
forme. [ instrueted my counsel speeially, as to the grounds they wereto
take.  The first ground, was, that no libel or contempt was committed, o
intended to be committed, by me. 2d, That, if it was libellous or contempt:
uous, it ought not to be treated by judge Peek as a contempt. 3d, Thatil
itwas a contfempt, and within the legitimate jurisdiction of the court, 263
contempd, the punishiment of suspension from practice, was not that which
should be inflicted upon me. Upon this last ground, 1 dirceted my c_ounse[
to urge that 1 wrote the article inthe capacity of a private citizen. while the
courl was not in session, and distinet from my character or capacity of
counsel of the courts also, that suspension from practice not only affected
my rights and interests, but also those of my numerous clients.  The firt
principal gronnd, on the metits, judge Peek did not sufler my counselto g
intn.  The judge observed, that that question had already been decided
- in the discussion of the rule against the editor.  The othier grounds fVOr_°v”
well 2s 1 can recollect, discussed, and ably too, by my counsel. ‘Theira
snments and authorities were, however, all overtuled, and judge P. pro
reeded to make the rule absolute.  In doing su. he pronounced a long arge
ineny, or speceh, upon the nature of the article signed ¢ A Citizen i which
article he caused to be read 1o him, paragraph by paragraph, and observed upt
cach part of it very much at length, and witl; very great am‘imony.and‘v"’
lenee, particularly against me, as 1 considered.  In this mann-t, julge
proceeded for u considerable length of time, while I was prescot. Alleﬂgml
fecling myself exceedingly irritated by what 1 considered co‘ntumnce.OU-
fanguage towards me, I got up and left the court. My motive for s0 doing,
was, to avoid being betraved into an expression of my feelings, or evet



[ Rep. No. 825. ] 81

fntoa gesture that might have become, as against me, alegitimate ground of
judge Peck’s jurisdiction for a contempt.  From judge Peck’s court, I
‘weat to the Circuit Court of the county of St. Louis, which was then sitting,
and in which a-cause was pending of great importance to the parties, and in
which I was leading counsel for the defendant, Mr. Peter Chouteau, sen'r.
of St Louis. After I had been in the Cireuit Court ahout an hour and a
half, at least, Mr. Simonds, then Marshal of Missouri, ov his deputy, which
of them [ eannot recollect, called me out of court, and informed me that
judge Peck had made the rule absolute against me, and that I must appear
Tiefore him forthwith. 1 appeared accordingly, and, upon my appearance,
was informed by the judge, that I had a right to call for interrogatories to
be exhibited to me, and asked me if I wished that interrogatories should he
cxhibited to me?  To which I replied, that I did not wish interrogatories
10 be exhibited 1o me.  And I further observed, that, if they were exhibit-
¢d, Ishould not answer them.  Upon which judge Peck dictated to his clerk
an order for my imprisonment for 21 hours, in the jail of the county of St.
Louis, and for my suspension, from pragtice as atlorney aund counscllor at
law, in his court, for the term of 18 months from the date of the order.
I referto the order amongst the documents appended to my petition, for its
character and terms. 1 was conducted forthwith to the jail of the county
of St. Louis, and was put.into a room in that jail, where the conunon felons
and eriminals were put, and I was locked up therein by the jailor.  After
being in that room a few moments, I requested the deputy jailor to let me
«e the order under which I was imprisoned; which he did. T then drew
ap a petition, adddressed to the Cireuit Court of St. Louis, then in scssion,
sting the fact of my imprisonment, and praying a writ of Habeas Corpus,
which was granted.  Upon this writ of Habues Corpus, I was brought be-.
Jore the Cireuit Court, about eight or 9 o’clock at night, having remained in
prison about three or four hours.  On examining the return, and discussing
the matter for a short time, I was discharged by the court, upon the ground,
slbelieve, that the order of commitment did not show, upon its fuce, by
what authority it was issued, inasmuch as it had hot either the scal, or the
smalure, of the judge of the Distriet Court.

Q By Mr. Storrs.  Had the opinion published in the ¢ Missouri Repubd-
liean,” been previously delivered or read in open courty {rom the benceh, by
ludge Peck? .

A. 1do not recolleet that it was; my opinion is that it was not.

@ By the same. © At what time was the final decree or judgment of J.
Peck made in the Soulard cause?

A Itwas made at a preceding term. It was made at December term,
1825, atwhichan-appeal had been taken at that same term by Soulard’s heirs.

Q By Mr. Ellsworth. Whether the remarks or specch made by Judge
Peck, when he made the rule absolute upon Mr. Lawless, were in writing?

4. No sir, I believe not.

is?y the same.  How much time was occupied in delivering those re-

A At this distance of time, T would say, at least thrce hours.

Q By Mr. Buchanan. Do you recollect any of the language of the judge
iich you say was offensive to yourself? and what was its character?
A Its character was that of an imputation upon me of slander, of malice,
wilfully false statemeut of the opinions or positions of the judge. 'The
o of his language was, in my opinien, to ‘rcpresent me, not merely a
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ontemner of the courty, but an-enemy and libeller of the judge himselr, »

is proper person.

Q. By the same.  Were you present when Judge Peck pronounced hi
judgment in the case of Soulard’s heirs?

A. Yessing §think 1 was,

Q. By the same.  Have you related all that transpired in court after yo
were brought in upon the attachiment?

A. Yes, siry to the best of my recollection, 1 have.

Here the ** Missouri Advoeate and St Louis Enquirer™ of the Sth Apr,
1826, was exhibited to the witness. who identified it, and said the mak
upon-the margin of the newspaper correspond with similar marks upon th
margin of the newspaper in which Judge Peck’s opinion was published, and
were intended by me to aid in the juxta-position of his opinion and ms
article.

Q. By Judge Peek.  Who was the Attorney for the Government at
date? And was he in court at the time the paper referred to was produes
by the court? '

A. Mr. Ed. Bates was the District Attorney, and was, I believe, intk
court at the time.

Q. By the same. When the paper was produced, did the court addrs
itself to the Attorney for the Government, and request him to ascerlain vh
was the 1ditor of that paper?

A. T do not recolleet that the court addressed itsell particularly toth
Attorney of the Government in the lirst instance. - It may be so.

Q. By thesame.  Did not the court reguest Mr. Bates to ascertain whe
was the Editor of that paper, and where it was published?

A. 1 do not recolieet distinetly: but it may be so.

_Q. By the same.  Did you not, upon the eourt’s addressing itself toMr
Bates, volunteer to say that Mr. Foreman was the 1oditor of the paper, ué
that it was published in that city?

A. Yes, sir. when the court made the inguiry ax te who was the Edior
I voluntarily stated that My, Forcnan was the ditor.

Q. Was the Attorney for the Government, and the courty in conversitin
when you voluntecred to give the information of the Kditgrship, and
place of publication? .

A. Tdonot recolleet that they were in conversation when I gave their
formation; but it may he sn,

Q. By the same.” Did you immediately undertake to appear for e
Foreman, on the rules having been made against him?

A. I did. ‘

Q. By the same. Did Mr. Geyer appear as associate counsel with §
in the argument made against the rule? : '

A. Until very lately 1 had believed that T was-alone as Counsel for
printer, and 1 have still no distinct recollection that Mr. Geyer was et
sel for the printer with me. It may be the fact that he was.  This 1 wi
distinctly say, that I have no distinet recollection of having heard his
ment for the printer.

Q. By thesame.  Was he retained or feed by you for his appearance®
the rule against the Editor? L

A. No, sir, not that 1 recollect. The only recollection that 1 have ig, I
I requested him, as a brother counsellor, to appear for myself.
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Q. By the same. Was he otherwise retained than upon that considera-
tion?

A. None other to my knowledge.

Q. By the same.  How long was the argument upon the first rule pro-
tracted? How many days?

A. Aslrecollect, I argued it myscif upon two successive days.

Q By the same.  Was Mr. Geyer, on the argument of cither rule, heard
at any great length?

A. On the argument of the rule against me, Mr. Geyer was heard, it
appeared to me, as long as he chose to speak on all the grounds except one,
towit: the intrinsic merits of the article signed ¢¢ A Citizen.”’

Q. By the same. Do you mean by your answer to say that he was not
pcrmitfed to be hieard upon the question of misrepresentation charged in the
rule?

A. Ido.
Q. Was no counsel other than yourself heard upon that question?

A. Tdo notrecollect that any counsel other than myself was heard upon
the merits.

Q By the same.  Was the court numerously attended, generally, dur-
ing the course of the argument?

A. It appeared to me to be so.

Q. By the same. 'What were the topics upon which the counsel mainly
dwelt, and particularly yourself?

A. Ifby topics be meant grounds of argument, I have already stated them
in my direct examination.

Q. By the same. Wasiit insisted in the argument, that the liberty of the
citizen, of specch, and of the press, would be violated by the proceeding con-
templated by the rule?

A. Tt was,

Q. By the same.  Whas it insisted that the constitution and the right of
trial by jury, were also violated?

A Itwas.

Q. By the same.  Was the proceeding represented to be incompatible
with the genius of our Government? '

A. Thbelieve it was.

Q By the same.  Was the judge represented, in the argument, as sitting
inhis own case, to punish an offencc committed against himelf?

_ A The judge was represented as in such a case, executing the functions of
Judgeand juror, and perhaps witness, for the purpose of punishing an of-
fence committed against himsell.

Q By thesame. Were all these topies dwelt upon at great length?

A. T believe they were dwelt upon at considerable length, as also every
bopic that suggested itself, for the purpose of the argument to the counsel.

Q. By the'same. Were not these arguments addressed to the surround-
ing crowd?

A. No, sir, they were addressed to the court. The crowd might have
beard them,

Q By the same. Were you present when the editor appeared in court,
swbmitted himself thereto, and, under oath, purged himself of the contempt
tharged against him?

A. Nosir, nor do I know any thing of such purgation.

5
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Q. By the same. Were you present when he wos examined by the
cour!?

A. Nosir. )

Q. By the same.  Did you or not endeavor to prevail upon the editor ngt
to submit to the courty, but abide its judgment and go to prison, if such
should be the sentence of the court?

A. Ireeolleet, in the first instance, that in my opinion the liberty of the
press was concerned, that T thought an opportunity had occurred of vindi
cating that right in the person of the ceditor, and I did recommend to hin
1o take that stand hefore the court; but when, as [ have stated in my diren
examination, 1 perecived the strong feeling of the judge dirceted against
myself, and that he treated me as the author of the article, signed <€ a it
zen,” I changed my opinion on the subject of the printer’s course, and then
determined ou taking the responsibility on myself, because I considered that
in my person, not only theliberty of® the press, but divers other rights wer
cqually concerned.

Q. By the sume. Did you come to this determination before or after the
argument in behalf of the cditor had been concluded?

A. The change of opinion was effeeted during the progress of the argy-
ment; but, as well as I can recolleet, was not expressed to the editor until after
the argument was concluded.

Q. By the same.  Was it expressed to any body else? And to whom?

A. It may have been expressed, but I do not recolleet whether it was, or
to whom.

Q By the same.  Did you not persist, atter the argument had been clos-
ed, in desiring the editor to abide the judgment of the court, and not to give
you up as the author?

A. Tdo not reeolleet that T did, after the argument had been closed.

Q. Did you not, until tiwe cditor had come toa different determination?

A. 1 do not know at what time he came to a dilferent determination,
therefore I cannot say whether my dircetion to him to give me up, was be
fore or after.

Q By the same. Did the cditor express to vou, his determination to
give you up against your consent?

A. Never.

Q. By the same.  In the course of your argument, did not you and the
beneh confer upon the subject of your publication, as though you were the
author?

A. AsFhave already stated, the court seemed to point at me as the authos
of the ariiele, but, as respects mysell, T avoided acknowledging the author
ship, and appeared, as far as I could, in the distinet character of counsel.

Q. By the same.  Did you atany time, by inadvertence, appropriate the
sentiments contained in the publication to yourself?

A. I do uotrecolleet that Idid. It was not my intention so to do.

Q. By the sume. Who accompanied you to the prison?

A. As I recolleet, Mr. Gaston Soulard, and Mr. Wharton Rector, and
the best of my recollection they were locked up with me; I do not think

they remained the whole time, '
Q. Was Mr. Soulard onc of the parties against whom the decree wa
passed?

A. Yes.
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Q. During the course of the argument upon those rules, who, generally,
romposed the crowd, who attended upon the court? Were they the land
cliimants, or, for the mnost part, persons hostile in feeling to me?

A. Asfar as I ean recolleet, there were persons of all deseriptions there,
land claimants, and not land claimants.  As to their hostility, I know nat
that there was any existing in the breasts of the persons attending there
against you; al the same time it is very possible that there may have been
persons in that crowd with feclings unfriendly to Judge Péck.

Q. By the same.  IIad you any interest in Soulard’s claim, and in other
unconfirmed claims brought, er 10 be brought, before the Court?

A. I had.

Q By the same.  Were there not a number of causes depending before
the court at ‘the time of the puhlication, depending upon, the principles of
that determined, and involving other principles not decided in that case?

A. Ihelieve there were.

Q. Were there not othier causes depending involving other principles
than those decided, the merits of which were attempted to be impressed
upon the public in the publication?

A. My object in the publication was to show that Judge Peck had taken
several pesitions in doctrine and in fact, which, shonld they he sustained,
would, inmy opinion, be fatal to the great majority of the claims, and which
inmy opinion, were crroncous. [ was counsel in a great number of the claims
depending at the date of the article.

Q. By Mr. Storrs.  Were there any persons commitied for eriminal of-
fences in the room in which you were imprisoned?

A. No, there was no person there at the time but myself.

Q. By Mr. Buchanan.  Did your suspension continue during the whole
ol the 18 months?

A Yes.  And when I presented myself to Judge Peck, at the expiration
of the 18 months, at the first court, he inquired of the Clerk, particularly, if
the time had expired.

Q By the same.  Is that printed pamphlet, produced and identificd by
the sigrature of James Buchanan, on the title page thereof. the true substanee
of the argument delivered by you hefore Judge Peck?

A Ttis, sir,

Q. By the same.  When was it published?

A. Tt was published carly in 1825. The argument was made in No-
vember, 1824,

Q By Mr. Storrs.  Were you required by the court to make any apolo-
gy orother atonement for the publication of the article signed ¢ a citizen,”’
before the order was made for your imprisonment and for suspending you
from the bar?

A Nosir.  The only observation made to me by the court, previous to
the order for imprisonment, was, that I had a right to have interrogatorics
ehibited 10 me, and demanded if I wishedto have them exhibited, to
which Ireplicd, that I did not, and would not answer if they were exhibited.
_Q By Judge Peck.  Did or did not the court inform you that yoti had a
fightto purge yourself of the contemnpt by your own oath, and that this was a
privilege, and that interrogatories were not to be put for the purpose of fix-
mgthe contempt, which must be otherwise proved; but for the purpose of
enabling you 1o discharge yourself therefrom; and then asked you, whether
you would avail yourself of that privilege?
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A. T have no distinet recollection of this explanation by Judge Peck, by
I understood him to have the intention of enabling me to purge myself of
what he called a contempt, by thosc interrogatories. [ don’t recollect the
details.

Q. By the same. Do you recollect of your coming in to address the
court for the purpose of asking time to attend to a cause depending in the
Circuit Court then sitling?

A. I do not say positively I did not, but I don’t recolleet it.

Q. By the same. Do you recollect commencing to address the cout
upon any suhject pending the rule against you, and in which address you
began to say ¢ may it please your honor,” and in a manner marked and sig.
nificant, stopt in the middle of the word ¢ henor’ and adopted a different
address? ' .

A. I have no recollection of any such thing,.

Q. Where did you first reappear in court after your suspension?

A. In the District Court of Jefferson City.

Q. By thc same. Were you present when the opinion of the courtinthe
cage of Soulard’s heirs was delivered?

A. I have no distinct recollection that I was; but I think it probable tht
I was, as counsel in the case.

Q. By the same.  Was the opinion delivered and the deeree rendered at
the same term?

A. I am not certain,- but believe they were. I have no recollection of
hearing the reasons for the judgment dclivered in open court.” It seemsto
me, on recollection, I was not present.

) L. E. LAWLESS.

Sworn and subseribed before the Judiciary Committee on the 19th March,
1830.

ATTEST,
JAMES BUCHANAN, Chairman.

Henry S. Geyer, being duly sworn according to law, doth depose and
say as jfollows:

Some time in the month of April, 1826, 1 was informed that procecdings
had been institutéd against the printer of the Missouri Advocate, for o
alleged contempt towards the District Court, then sitting for the trial of Jand
claims. I went into the court, at which Judge Peck presided. According
to my recollection Colonel Lawless was then addressing the court in behal
of the editor. T remarl.ed at that time, that the judge treated Col. Lawles
as the author of the publication. In the course of Colonel Lawless’ remarks
he was often interrupted by the judge, with observations like these; ¢Bu,
sir, in your strictures, you say;”’ he would then repeat something which |
supposed had been said in the publication imputed to Colonel Lawless. One
or twice, I think, headded, with some emphasis, ¢ Which is false.” |
thought the judge, at that time, somewhat excited. After Col. Lawles
had concluded his remarks, I, of my own accord, without solicitation fron
any person, addressed an argument to the court, against the alternative pre
sented by the rule, which was an attachment. %was heard by the cout
without interruption.  The point for which I contended, in that argumest
was, that the publication could not be punished as a contempt, insisting
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the guaranties of the Constitutiq’n extended to all cases ot abgo]utcl){ neces-
sary to protect the court from interruption in the administration of justice;
that the publication being made ;«zitter the decision of the causc, 1(: libellous,
must be punished as a libel as agaiust any other person; and insisted, also,
that the published opinion of a judge was a fair subject of criticism to al].
persons; and if misrcpresented, 1t must be met as the misreprescatation of
the conduct of any other public officer.  Those propositions were all over-
ruled by the court.  On the next day after | had appeared before the court,
[ was informed that Col. Lawless had been given up as the author of the
publication in question, and that a rule had been made upon him to show
cause why an attachment shculd not be issued against him for a contempt.
Lagain went into the court. Col Lawless, with Mr. Magenis, and Col.
Strother, were sitting at the bar. These gentlemen, I was infornied, were
10 act as the counsel of Col. Lawless.  Mr. Lawless requested me to assist
them in the argument of the question. My Magenis made an argument,
but I am not certain whether Mr. Stother did or not. [ followed Mr.
Magenis, and attempted to re-argue the whole ground which had been
taken on a former oceasion. I was stopped by Judge Peck, who stated,
that he had already decided the publication was a contempt, and that he
would hear no argument on that point. I then insisted that the court could
not punish Col. Lawless, in his character of counsel, for the publication, by
suspending him from practice, as had been intimated in the rule. I main-
tained, that the counsel, ag such, was only to he punished while acting in
that character in court, or in relation to business of that court, out of it
After the argument was concluded, Judge Peck requested Mr. Bates, then
District Attorney, to read the publication, signed ¢ a Citizen,”” sentence by
sentence. At the end of cach sentence the judge made some commentaries.
Iremember when Mr. Bates read the following sentence from the publica-
tion: «“I observed that, although the judge has thought proper to decide
against the claim, he leaves the ground of the decrce open for further dis-
wssion,” the judge repeated the first words, putting an emphasis on the
word ¢ judge,” adding, ¢ there, it is very manifest, that this publication is
aimed at the judge, with a view to bring him into contempt.”” This was said
with an unusual degree of emotion, 1 thought. It appeared to me, at that
time, from the manner of the judge, as well as from expressions he used, he
thought the attack was made upon him from some motive of personal hosti-
lity, and that advantage had possibly been taken of his then situation in
order to impress upon the public mind, that he was incompetent to the
duties of his station. He was some time in delivering his opinion, and in
the argument in support of it, to make the rule absolute against Col. Law-
les. In the course of which I thought some of his remarks exceedingly
harsh, s0 much so, that I told Col. Lawless, who was sitting near me, that
Ididnot think he ought 10 stay there and listen to that abuse of him-
wll The only expression that I remember distinctly, however, was, in
substance, this: the Judge said, ¢ that in China such a calumniater would
have his house blacked, as a fit emblem of his heart, that all persons might
woid him.” This made an impression on me at the time, as the fact was
few, and because it put Col. Lawless in the attitude of a libeller, and, as
such, I thought could not be punished summarily. Before the final order

was taken [ left the court house. I saw nothing more-on that occasion that
I remember.
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Question by Mr. Davis, of Sa. Co.  Did the judge exhibit much angy
ur excited temper when giving his reasona lor making the rule absolute

Answer. I thought he was very angry, more so than I hard ever observy
him on any oceasion.  That eircumstance struck me with particular foree,
as Judge Peck was generally mild.

Q. by the same. Was the conduct of_the memorialist generally decorgy
or otherwise in the presence of the judge, on the proceedings against hin
under the rule?

A. Ddo not remember that Col. Lawless said one word after the rule h
been made against him. In the discussion of the rule against the pringr,
his manner was unusually subdued.  He bore his interruptions submissively,
much more so, than, from my knowledge of him, T had anticipated.

Q. hy the sume. Did the suspension continue till after the time that triss
of these Tand eauses were limited by the aet of Congress?

AL T think it did, beyond the time fimited by the first act,

Q. by the same. Tow long did Col. Lawless remain in prison?

A. T think it could not have been more than two or three hours, whe
he was hrought into the Cirenit Courty in custody, and the argument con
tinued two or three hours, when he was dismissed,

Q.-by Mr. Wickliffe.  Was Col. Lawless suspended from practice in the
District Court when sitting for the trial of ordihary causes as well as when
sitting for the trial of land canses?

A. It was so understood both hy the court and the hary as 1 believe. In
point of fact, Col. Lawless did not practice in either court during the eighteen
months for which he was suspended.

Q. by Mr. Buchanan.  Why was Mr. Bates requested to read the pob-
lication, signed A Citizen?” :

A. T suppose it was heeause Judge Peck had very sore eyes, and eould
not sce to read himself. 1 believe he was almost entirely blind at the time.

Q. by the same.  T'o what did you refer when you said you heliewe
Judge Peck supposed that advantage had heen taken, by Mr. Lawless, of
his then situation, to impress upon the public his unfitness for the office which
he held?

A, Tallude to this: the situation of Judge Peck’s eyes had been the sub-
jeet of much eonversation out of doors.  Many persons were under the im-
pression that, under such circumstances, he was incapable of discharging his
duties; and, I suppose that Judge Peck imagined, that the opportunity had
been thus seized, part of the public being thus impressed, to create the beliel
that he was incapable, mentally, as well as physically, of discharging his
dutics. )

Q. By thesame. How long was Judge Peck delivering his opinion,
when he made the rule absolute? )

A. At this distance of time, I cannot answer that question with precision:
but my impression is, he was between two and three hours. L

Q. By the same.  What portion of that time did Mr. Lawless remain it
court?

A. I don’t think he was in the court room more than onc hour.

Question by Judge Peck. Do you know what number of days had been
consumed by the counscl in the argument against the rules against the pne-
ter and Col. Lawless.

Answer. I cannot answer the question with certainty. I was there pt
of two days myself. and occenpicd about four hours in the two days, addrest
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ing the court against the rules. I know that Col. Lawless occupied conside-
yable time about two hours after I camue into the court the first day, on the
rulel against the printer.  On the sccond day Mr. Magines occupied some
time—how long, I can’t say. I now remember, also, Col. Strother com-
meneed a speech; but in conscquence of his taking a ground which Col.
Lawless did not wish him to assume, he was desired by Col. Lawless not to
proceed further in his remarks,

Q. By the same. What ground was Mr. Strother assuming when Col.
Lawless interrupted him?

A. I'think he was rather manifesting a disposition to apologise and acqui-
esee in the positions assumed by the court.

Q. By the same. Was it after he, Strother, had requested the use of
Wheatoa's reports, which the court had procured for him to examine a casc
iti those reports, and after he had examined the case?

A. There was, at the time, a vol. of Wheaton’s reports on the table;
how he procured them, I know not; or whether he read it on the occasion,
[ do not remember.

Q. By the same.  Was there, at that date, a sentence of suspension
against Col. Strother himself in the Circuit Court, as attorney and counsel-
lor of that court?

A. I know there had been such asentence for six months; whether it was
in force or not at that time, I know not of my own knowledge.

Q. By the same. Do you recolleet, that, in the argument against the

rule, the counsel hud insisted that the opinion being published, made_it public
property; and that, if it had been misrepresented, the opinion itself could
he recurredto tocorrect any misrepresentation which had been made of it; and
that the court, in reply to that argument, said those who might see the mis-
representation, might never see the opinion which had been misrepresented;
that men could not know, intuitively, whether what they read was true or
false; that, if they could, calumny would ccase to be mischevous, and
would not require punishment; that there would be no wisdom in that law
of China, by which the dwelling of the calumniator was painted black, as
emblematicul of the heart of the calumninator, while it afforded an admonition
that what he should say should be harmless?
. A The substance of the argument of the counscl on that branch of the sub-
Jeety and the answer given to it by the judge, as stated in the ahove question,
i substantially correct, with the exeeption that 1 do not think that the allusion
o the law of China, was made in reply to that argument of the counsel. The ef-
fortofthejudge wasto prove the publication of Col. Lawless, signed ““A citizen,”
tlumnions, ~ In the course of his observations, Col. Lawless was represent-
e asa libeller, and I thought that the allusion to the law of China was
made in such form and in such connection, as satisficd me, that, in the mind
of the judge, Col. Lawless was a fit subject for a similar operation. In this,
howcver., I may possibly be mistaken. ~ The judge was very warm and ve-
lement in his manner, and may have intended a different application.

Q. By the same.  Did the judge at that period wear goggles?

A. Tam not certain that he wore goggles then, or a bandage over his eyes:
one or the other he certainly wore.

Q By the same. 1In the course of the argument, had popular themes
iﬁen much dwelt upon by the counsel, such as the liberty of the citizen, of
alle press, and of speech, and the importance of the right of trial by jury:

%aid to be encroached upon, by the proceeding of the court? -
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AL Tbe g.,u'rrmtxm of the consmunon, the freedom of the press, thehbe:.
- ty of speech, the right of trial by Jjury, were frequently referred to_in th
_course of the argument, and it was insisted that all of them would be violy
if the authar or publisher was punished; summarily, for contempt; and,in.
_the course of my. remarks, T referred to the bill of rights of the State o
-Missouri, which declares that no man shall - be punished, summarily, forn
" offence indictable. unless by the mtt-rventmn of a grand jury; and whih
_also, authorizes the truth to be glven in evxdenre upon: the trial of all cases {y
libel. When I read those clauses in the bill of rights, the Jjudge. intimated
that they were inapplicable to - his court, to whxcg I replied they were
plicable’in all cascs to citizens in. Missouri: The counsel spoke at large
“against the danger of invading those constitutinnal guaranties.

Q. By the same. Was there generally a crowded audience in “attendane
in court, during the argument and procecdmgs of ‘the court upon the rules

CA Thu-e were many persons both in the court room and the room s
joining, which' was occupicd by -a private family, and as many persansas
could gain admittance then were in the room.

Q. By the same. Waus there a considerable excitement produced in e
-rowd, and generally through the city, by the argument of counsel? .

A. T heard ‘many pérsons express dissatisfaction at the .conduect of tie
court: whether that was produced by the argument of counsel, or ther
own views of the suhject, I am unable to say. Those ‘I heard expres
themselves most.w; armlw, were some of those who were present at the &

ument.
8 Q. By the same. Was the dissatlsfactxon expressed durmg the whoe
course of the proccedings? . .

A. I don’t remember on the. first day that 1 heard any person -say ay
thmg upon the subject. . On the second day, there were many. persons ot
versing frecly and’ warmly among the crowd.

.. Q. By the'same. Did the court, in its opmxon, examine all the gtouui
which the counsel had taken in argummt against the rule?.

‘A. I think it did.. :

'~ Q. By the same. = Have not the ‘Supreme Court of Massoun exercist
the same power of pumshmg for contempts, when their opmlons have beét
‘mlsrepresented by publications in the newspapers?

There was, 1 remember, a case which was decxded by the Suprem'
‘Court of Missouri, affirming the judgment of the Circuit Court. The plm
tiff in error; upon a petition, obtained a rehearing of that cause;. and 2
lication was made in a newspaper, in relation to that cause, after the reher
ing had been granted. . The Supreme Court held that publication to bei
contempt; not on the ground, as I understood it, of its being a misreprestt
tation of the opinion of the court, but a publication about 2 cause then
ing. After argument of the rule against the publisher, the court ruledit¥
be a contempt, and the publisher purged himself of the contempt.-

‘Question by Mr. Buchanan. What were the names of the parties in
cause to. which you have alluded’ and agamst whom ‘was the rule to
cause granted?

A. Alexander Billissime was the plaintiff; and Joseph McCoy thedd‘“‘
dant; and Col. Lawless was the person against whom the rule was grantet

Question by J udge Peck. What was the state of the J udge’s health durig
the pending of these proceedings?
~.A. I'donot thmk hxs health was good, he was enfeebled, and verynd
debilitated. © - , B
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Question by the same. In the conference to which you have referred,
Vetween the Court and Mr. Lawless, on the first rule, did Mr. Lawless, by
inadvertence or otherwise, apply to himself the sentiments contained in the
publication?

A. Not while I was there, to the best of my recollection.

Question by the same.  In the words which you have attributed to the
Judge, in the first part of your deposition, do you pretend to speak with
accuracy, as to the words used by the Court?

A. T'do not. I cannot be positive that I use the words: of-theWudge, pre-
cisely as they were delivered: 1 have, however, given his langﬂ‘age, as near
a5 I can remember it.

Question by the same. IMas the inlercourse between you and myself been
rather limited to a professional one than otherwise?

A. I think it has.

Question by the same. Do you know whether the members of the St.
Louis har were generally monopolised by the land claimants?

A. I do not know that any of the members of the St. Louis bar were
employed in any of the land cadses, unless it was by the claimants.

Question by the same. Do you rceollect whether, when the publication of
Mr. Lawless had been read by Mr. Bates, so far as that the Judge had been
three times brought to view in it, twice by his proper name, that the Court
then stopped Mr. Bates, and commented upon that fact as indicative of an
intention to hold the Judge up to public observation rather than the Court?

A. That was the substance of the Judge’s remarks on the paragraph,
which I have quoted in the first part of my deposition. He adverted to the
frequent repetition of the words ¢¢Judge,’” and ¢ Judge Peck,” as an evi-
dence that he was aimed at rather than the Court, He commented upon the
words ¢¢ has thought proper,” as implying that he had made the decisian in
the exercise of his own will, rather than having been governed by the law.

Question by Mr. Davis. Was the memorialist engaged in much profes-
sional business, in the District Court of the United States, other than the
chss of land cases before alluded to?

A. I answer that Colonel Lawless’ business was chiefly in the land courts;
there was very little other business in the District Court, and of that Ido
not think Col. Lawless had his proportionate share. '

H. S. GEYER.

Sworn and subscribed before the Committee on the Judiciary, the 19th
March, 1830.

ATTEST
’ JAMES BUCHANAN,
Chatrman.
MARCH 20, 1830.

Judge Peck requested that Mr. Geyer might be recalled and asked the
bllowing questions; which was done accordingly: .

Q. Did you request of me that the opinion in the case of Soulard’s heirs
might be published? '

A. 1 expressed such a wish. ,

Do you recollect whether—before you made your first argument—
you had compared the publication with the opinion, or whether you argued
the malt>ter of the agreement or disagrecemeat, or left that to your associate
founse]?

2]
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A. T du not think I ever compared the two documents, either before or
after that argument. I left the question of misrepresentation entirely out
of my argument, proceeding on a different ground. .

Q. Whether Colonel Lawless was interrupted in his argnment whilst die
cussing any other question, except that of misrepresentation; and if so, what?

A. The intevruptions oceurred whilst Colonel Lawless was attemptingto
show that the picee signed ¢« A Cilizen’” was not a misrepresentation.  He
read occasiq‘nh){; a_scntence from the opinion of the Judge, as published,
and then frag his own publication, and procecded to argue there was no
misrepresentation ‘in that part of it, from time to time. It was on thee
occasions, and these only, that [ recolleet he was interrupted in the manger
[ huve stated upon my former examiuation.  The Judge referring oceasion.
ally to other remarks in the picce signed ¢ A Citizen,”” which he insisted
were misrepresentations. The Judge referred at the same time to other parts

of the opinion.
H. 8. GEYER.

Sworn and subscribed before the Committee on the Judiciary, the 19th
March, 1830.
ArrEsr, JAMES BUCHANAN,
Chairmun,

Arthur L. Magenis being duly sworan according to law, doth depose and
say, as follows:

I had heard an intimation that, on the convening of the District Gourt of
Missouri, sitting as a court for the trial of land claims within the State of
Missouri, the court would, in all probability, take some proceedings relative
to a publication which had appeared in the ¢ Advocate,” under the signa:
ture of *¢ A Citizen,” commenting upon an opinion delivered by that court,
and published in the ¢ Missouri Republican,” relative to the case of Sou
lard. T was not in court immediately on its opening. I think that some
time in the course of the day, on my going to the place where court was
held, 1 found Colonel Lawless addressing the court upon the subject of 2
rule being made against the printer of the Advocate, and contending against
the legality of making such a rule. It isnot in my power to say, for what
length of time the counscl, Colonel Lawless, had been engaged in addressing
the court upon that subject.  As far as [ can recolleet, there were frequent
interruptions made by the court, and a species of colloquy going on between
the bench and the counsel. I thought the interruptions calculated to embar-
rass and impede the counsel in his discussion. I am not certain that I re
mained in court until the conclusion of the argument, nor do I think that
I was present when the court pronounced its decision upon the peints made
at bar, I did, however, learn that the court had over-ruled the grounds
assumed by Colonel Lawless. Either on that cvening, or the succeeding
moraing, I was informed, cither that the printer and publisher of the Advo .
cate had given up the name of Colonel Lawless, as the author of the piece
signed ¢ A Citizen,”’ or that Colonel Lawless had avowed himself to be such;
which of the two I cannot positively state. At the same time, I think i
was stated to me, by Colonel Lawless, thata rule to shew cause had been
made by the court against him, as the author of that picce, why an attack
ment should not issuc for a contempt alleged to be by him committed it
the publication of the piece referred to. li was requested by Col. Lawles
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w0 attend at the place where court would meet. and, as his counsel, argue
against the rule. In compliance with that request I accordingly appeared
and delivered an argument before the court, contending against the legality
of the rule. Whether I was informed by the court, or learned it privately,
that the question, as to whether the matter contained in the publication,
signed ¢ A Citizen,”” amounted to a contempt, and that argument would be
precluded as to that pointin the case, I am notable to state precisely, though
the impression on my mind, now is, that, before commencing the argument,
1 applied to the court for information, and was informed that that point was
not debateable; it being scttled that the matter in the picce involved a con-
tempt. I then assumed the ground before the court, that, admitting the
matler contained in the piece to be such as would amount to a libzl, that the
cause having been finally decided by that court, and passed away from its
jurisdiction, it could not be cousidered a contempt: That I viewed the doc-
trine of contempt as applying only in relation to publications which were
madg, touching cases peuding in court, and to offences committed in the pre-
sence of the court: T'hat the case hefore the court did not come within that
rule: That the case was as much beyoud the control of that court, as if it had
been decided years before; and that the court of King’s Bench, might just
as well punish, for a comment upon an opinion delivercd by some of its
judges, who were dead and no longer ceused to exist, as this court attempt
to exercise that authority. I believe I urged upon the court the propriety,
even admitting the legality of the position assumed by the court, of submit-
ting the matter to the consideration of a Grand Jury. T was listened to by
the court without interruption. Mr, Geyer followed me on the same side.
Mr, Strother was making observations, and sat down at the request of Col.
Lawless, I believe. 'The court, on the conclusion of the argument, sustained
the rule, and over-ruled the positions assumed by the counsel of Colonel
Lawless. 1 think that previous, or immediately at the point of time, when
the court commenced delivering its opinion, Mr. Bates, the District Attor-
ney, was requested by the court to read the publication, signed ¢ A Citizen;”’
as he procceded in the perusal of it, the court commented upon the para-
graphs, and so on until the publication was rcad through by Mr. Bates, or
neariy so.  ‘I'he judge appeared to be under a strong excitement; his man-
ner was vehement; he commented upon the motives which could have indu-
ced that.pubtication. The preeisc words which he used, I cannot pretend
to give; some of them impressed themselves upon my recollection; and to
the best of my belief, the terms false, malicious, slanderous, calumniator,
were repeatedly used in the course of his observations, and, as I understood
them, applied 10 the author of that publication. Onc particu:ar passage 1
know, reterred to the course which was pursued in China, as against an
individual who was convicted of slander or calumny, that his house was
blacked as significant of the heart of its inhabitant, gnd as a warning to the
community to beware of such a person, or something like that. During the
time when the court was pronouncing its opinion, Colonel Lawless, I thirk,
to' the best of my recollection, spoke in an under tone to Mr. Geyer and
myself; to know whether we thought he ought to remain—I think he said
to listen to such a torrent of abuse, or words to that effect; and I recollect,
he was advised to go away, cither by Mr. Geyer or myself, or both, and
accordingly left the room. On the rule being made absolute, I cannot pre-
sisely say “whether 1 rematned or left the court house, nor can l.say, that I
was present when the court, prunouneed its sentence. The Circuit. Court of
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the State was then in scssion, and my attention was so divided that I am
unable to assert, whether I was present at the delivery of the sentence or
not, but it was immediately communicated to me, if I were not present.
Colonel Lawless was taken into custody by the marshal, and so soonasl
was released from my duties in the circuit court, I went to the gaol of the
county of St. Louis, where I found him. 1 obtained the cause of his deten-
tion, and on the proper affidavit being made, a writ of habeas corpus was
obtained, the body of the prisoner was brought before the Circuit Court, and
he was discharged in from, two to four hours after his commitment; not less
than two, nor more than four hours.

Q. By Judge Peek. From whom did you receive the information that
proceedings were, probably, to be taken hy the court, in consequence of the
publication by ¢« A Citizen,” and when?

A. I cannol state any individual in particular from whom I received the
information; it appears to me that it was a topic of conversation or discus-
siun, fitst among the members of the St. Louis bar.  The timeat which the
matter was firs. broached, could not have been long previous to the session of
the court at"which the rule was made.

Q. By the same. Were you present during the whole, or what part of the
argument made by Colonel Lawless?

A. I was not present at the whole of the argument made by Colonel Law-
less. To the best of my recollection, when 1 heard Colonel Lawless, he was
commenting upon the picee signed ¢ A Citizen;”” and endeavoring to prove,
or to shew to the court that it contained nothing which was derogatory to
the character of the court, or a misrepresentation of its opinion.

Q. By the same. Were the interruptions by the court, made during his com-
ment upon the publication, and while he was endeavoring to sustain itstruth
by a reference to the opinion?

A. It appears to me so. In this I may be mistaken, but to the best of
my opinion such was the fact.

Q. By the same. On these interruptions, did the court refer the coun-
sel to parts of the opinion from time to time, which it supposcd to be mis-
represented?

A. Ithink the court did. In some of the interruptions, the court refer-
red the counsel to some parts of the opinion, in which it stated, that the
publication misrepresented it.

Q. By the same. Did the court, in other interruptions of the counsel,
refer to parts of the publication which it supposed to be exceptionable?

A. Itis very possible the court may have so done.

Q. By the same. Did M. Geyer make apy argument upon the question
of misrepresentation of the decision of the court, which way charged in the
rule? .

A. Irather think I'did not hear Mr. Geyer on the argument, made upon
the rule against the printer; and when Mr. Geyer spoke upon the rule
made upon Colonel Lawless, I am of the opinion that Mr. Geyer did not
take any such ground, as I have before stated; it having been decided hy the
court,upon the rule against the printer, that the publication signed ¢ A Citi-
zen’’ was a misrepresentation, and no longer left, for discussion.

Q. By same. If the court interrupted Colonel Lawless with any other
object than that above referred to by you, please state it.

A. I cannot pretend to divine the motive of the court.
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Q. By the same.  Please state the nature of the interruptionson the part
of the court, and the words it uscd, other than that of dirccting the atten-
tan of counsel to particular parts of the publication, which were supposed
1o be addressed, with the view of influencing the public mind, or that of the
claimants, or supposci 1o reflect upon the court, or to contain a misrepresen-
wtion of the points decided by the court, or to some part of the opinion
supposed to be misrepresented?

A. It is not now in my power, nor perhaps eould I even then have re-
peated the words used by the Court to the pounsel during the course of those
interruptions.  As to the nature of the interruptions they were frequent.
from the manner of the Judge he appeared to be impatient.  The impres-
sion niade upon my mind by his manner was, that he was aware the counsel
who was addressing the Court was himsclf the author of the publication in
question, ) .

Q. By the same. Did the understanding seem to be mutual between Court
and Counsel in relation to the authorship of the publication?

A. 1was aware of the fact that Col. Lawless was the author of that pub-
lication, and thought that he showed a more subdued tone when engaged in
the discussion, in consequence of his being the author, than he would have
done in a case where he was simnply acting as counsel without being at all
implicated personally in the transaction. ,

Q. By the same. Do you or not say, during the progress of the argnment,
1o Mr. Bates, that the Court and Counsel scemed to understand very well
o hetween them who the author was, or in substance to this effect?

A. I'have no particular recollection of such an ohservation; but, as I be-
lieve such was my impression, I think it highly probable I may bave so said.

Q. By the same. Did Col, Lawless, in the course of his argument, frequent-
ly affirm or assert that all that was contained in the publication was true?

A. Colonel Lawless, it appears to me, whenever he touched upon the
question of the publication having misrepresented the opinion of the Court,
sreriuously contended that the opinion was not misrepresented by the pub-
lication. I eannot state whether he did or did not use the precise words
that every thing conlained in the publication was true. .

Q. By the same. Were you present after Colonel Lawless had bcen
brought in upon the attachment? .

A. That is previously answered in my statement in chief. I cannot say
whether I was or not. b

Q By the same. Do you recollect of presenting a bill of exceptions to
rhc Court, and of the Court deelining to sign the bill of cxceptions, of mov-
ing that the bystanders should do so?

A. Since it has been mentioned by the Judge, it rather appears to me that
such may have been the fact, though even yet 1 would not speak with cer-
linty upon the subject. T can only attribute my want of a clearer recol-
lection of the circumstances to the hurry in which it must have been done,
smy attention was very much divided at the time, the Circuit Court of the
State being then in session, and my presence in that Court being almost
tvery moment required. o
Q. By the same. Could you recollect the day of the week upon which
ment was rendered against Colonel Lawless?
1d not.
same. Do you recollect how many days the proceedings were
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Q. By the same. Did the Court, in dehvcrmg its opinion, recme 1n s
~stance the several parts of the opinion which 1t supposed was misrepn
sented in the pubho-mon, to pomt out the chamctcr of the mlsrcprescnuhon’

A. I believe it did. :

Q. By the same. Did the Court comment upon the mﬁuence of - the puk
lication upon the public, and upon the claims? -

A. The Court spoke of the evil tendency of ‘the puhhcatlon, of its falsity,
and of the motive of its author, which it declared was intended to prejudi
the claimants against the Couxt, to bring the Court ‘into disrepute, andv
‘shake the faith of the suitors in ‘the impartiality of the Judge. -~ ‘

Q. By the'same. Is there not a general.rule of the Court which preclude
more than two counsel from arguing any cause or question ekcept by per
“mission of the Court? .

A. 1believe there was ‘before and at that time a rule of the Cnurt whidh
ron(mcd the argument of any point of law to 1wo counsel on the same side

Q. By the same. Was the apparent irritation, of which you speak,
the part of the Court, constant durmg the whole course uf . the argument by
. Colonel Liawless? '

A. I have already. stated that T wus not prt.sent durmg the wnolc of e
argument by Colonel Lawless. I thought the Court was excited; wheths
or not there was an infernal excitement going on during the whole timei
the breast of the Court I will not undertake to say. . 1 could only judged
the fcehng of the Court, by the manner of the Judge displayed when of
dressing bimself to Counsel.

Q. By the same. . Is there feelmg ofﬂl blood on your part against me!

‘A. Tam the reldtlve of Col. Lawless. I never was intimate withth
District Judge of Missouri. Previous to his appointment as Jjudge, we wer
upon tcrms of common acquamtance, subsequent to his appointment I neve
concealed my dislike to that appointment. It was frequently and publidy
expressed. - Up to the period when the transaclion took place, in whichtk
rule of court was made absolute against Col. Lawless, I belxeve we welt
barely on speaking terms. Since that time I.am not aware that i have em
addressed myseif to Judge Peck, except upon matters of busmess, and freelv
admit that 1 have hel,n unfr iendly to him.

Q. By the same.. Were you coneer ned as counsel for the clalmants,
-uny of them?

“A. T am in¢Mned to the opinion that, up to the tlme of the . proceeding
against Col. Lawless, 1 was. not concerned for any claimant. Subsequx
10 that. period, I was employed and acted as couifsel in relation tosom!
claims of Col. John Smith T'. and perhaps in one other case. '

Q. By the same. Was this paper, identified by the name of James Bee
hanan written thereon, and produced here by Col. Lawless, read inoe .
court by you or Col. Lawless, after he had been brought into court and b
fore sentence pronounced? '

In the District Court Sor the Di vlrzct of Mzssaun, szttmg at St Lo
on the 21st day of .ﬂprel 18°G Jor f/zc deczswn of land tztles

“The United Sf'ates,% ,

o vse ™ Tz .
. E. Lawless. ﬁ

Be it remembered, that on the day and year aforesa:d the saig ,
upen the said dr*{'cnd‘mt to know whether if there were interroiiga:
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.0 this cause he would @nswer them, which the said defendant declined for
the following reasons, which he assigned to said court in the words follow-
ing: First, E{rrcfusc lo answer the above interrogatérics because this court
has no jurisdiction of the offcxlcc charged upon me, in manner and form as
the court has procecded against me.  Second, because the positions ascrib-
cd in thearticle signed ¢A Citizen”” are true, and fairly inferred, and ex-
tracted from the opinion of this court in the case of Soulard’s widow and
heirs vs. the United States, as published. :

A. The paper described in the interrogatory is in my hand writing, and
I presume was read in open court at the period mentioned, but whether by
myself or by Col. Lawless | cannot say; and, in truth, my belief upon that
subject is based.more upon the fact of that paper being in my hand writing,
than upon any distinct recollection of the transaction, apart from the paper
itself. .

Q. By the same. Were you present when the rule was made against
Col. Lawless? -

A. My impression is rather that 1 was not.

Q By thesame.  Was there much excitement during the pendency of
the proceedings of the court?

A. There was considerable excitement among the members of the har,
during the pendency of the proceedings of the court. I do not think that the
excitement became general until after sentence was pronounced by the court
against Col. Lawless.  Previous to that time 1 think it was confined, in a
great degree, to the persons who were present during the discussions which
tok place. The room in which the court sat, was an apartment in a pri-
vate dwelling, by no means remarkable for its size. Afler the decision
against Col. Lawless, the excitement became strong and general throughout
the community. It may be proper to remark, that I think the room upon
the day when Mr. Geyerand myself addressed the court, was well filled, if
not crowded, .

Q. by Mr. Davis, of South Carolina. Was the language and deportment
of the memorialist respectful and decorous to the court, while discussing the
rule against the editor?

A. At those times when I waa present I thought entircly so.

Q by the same. Was the conduct of the judge respectful to the memo-
rialist during his argument of the rule, or impaticnt, or rude?

A. I'thought that the manner of the judge evinced considerable impa-
tience and abruptness. It appearcd to me that it was entirely different from
the usual manner of Judge Peck, and [ drew the inference that he was treati:
ing Col. Lawless rather as the author of the publication than as the coun-
sel of the printer or publisher.

Q. by the same. Did you understand the allusion of Judge Peck to the

Chinese eustom of blacking the door of the slanderer’s house, as being in-
tended by him to have any application to Col. Lawless?
. A. T understood it distinctly to apply to Col. Lawlcss. During the de-
livery of his opinion, he had frequently used the words slanderous, mali-
tious, false, as applicable to the publication, and immediatcly then quoted
the custom in China, which was adopted to a slanderer or calumniator,
leaving the conclusion in my mind, thut he thought him a proper object of
such a mark of distinetion. ‘

Q. by Mr. Buchanan. How do you stand related to Col. Lawless?

A. We are second cousins.
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Q. by same.  Has the conduct of the court towards Col. Liawless, sie
the termination of his suspension, been respectful?
A. I know nothing to the contrary.

A. L. MAGENIS,

Sworn and subseribed before the Committee on the Judiciary, this 2o
Muarch, 1840,

ArrEsT, JAMICS BUCHANAN, Chairman,

Jolin Mullunphy being duly sworn according to law, doth depose and
say as follows;

I was in Court when the Judge made strictures upon a publication in the
rewspapers. 1 thought the Judge was a little irritated, when giving his
opinion, and the only words I remember of his remarks, were the punish
ment of a ealiinniator in China, which is to have his house painted hlack,
[ know notiting more of the business than what I have stated. ’

Question by Judge Peck. How long were you in Court during the deli
very of the opinion?

A. I cannot tell exactly, perhaps an hour or more.

Question by the same. Did the Court appear to have for its objeet the i
cussion of the questions whiceh had been argued by counsel, and which wer
presented in the ease?

A. 1 cannot teli what was the object of “the Court, excepting as a prep-
ratory step to the.punishment of Col. Lawless.

Question by the same. Was the manner of the Court rude, in relationts
any body?

A. I considered the Judge to be irritated against the author of the piece.

Question by the same. Had you been present during the previous diseussion!

A. T donotremember that I was. What brought me there that day, wa,
that I understood proceedings were to be had against Colonel Lawless, fora
contempt of Court.

Questinon by the same. Did the Court appear to wander from the subjeet
under its consideration, for the purpose of lavishing abuse upon any one?

A. No. I do not know that it did. The various parts of that publication
was discussed, and remarks made by the Judge as he went along.

Question by the same. Will you state the indications of excitement? In
what did they consist? In sharpness of voice, in earncstness of manner, o
in what?
~ A. Ithought there was an carnestness of manuner in the remarks made
fipon the piece, and the words slander and falsehood, as applicable to thear
thor, were made use of more than once.

Question by Mr. Davis, of South Carolina. Did you understand the alk-
sion of Judge Peck to the Chinese custom of blacking the door of t
slanderer’s house, as being intended by him to have any application to Gl
Lawless? )

A. I remember looking at Mr. Lawless whilst the Judge made thatre
mark. Kuowing Mr. Lawless to be of rather a hasty temper, I had my e
fixed upon him during the time, to see how he would take the language, &
I conceived it applied to him. :

.JOHN MULLANPHY.

Sworn and subscribed before the Committee on the Judiciary, this 20

March, 1830.

Attest, TAMES BUCHANAN, Chairmam
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The Reverend Thomas Horrell, being duly sworn according lo law, doth
depose and say as follows:

When I entered the room in swhich the Court was sitting, Mr. Magenis
was making an argument before the Court as counsel for Colonel Lawless;
{ cannot distinctly recollect the grounds of his argument.  His object was
to shew that the rule could not apply in that case. IHe was succeeded by
Mr. Geyer, whb also appeared as counscl for Colonel Lawless. Colonel
Strother commenced a speech, but stopped abruptly; Idid not then know from.
what cause.  The Judge then called upon Mr. Bates to read the publication
signed A Citizen,” and proceeded to comment upon it. I cannot distinctly
recollect the language of the Judge, but remember that the words calumny,
slnder, and misrepresentation, were used by him; and I considered them
15 intended-to be applied to Colonel Lawless. I distinctly recollect his re-
ferring to the law of China, by which calumniators were punished by hav-
ing their houses painted black. I did not remain in the Court until the
Judge had concluded his remarks, but left it soon after Colonel Lawless ab-
sented himself. I cannot be expeeted to recollect particulars, not having
¢harged my memory, and expecting never to be called upon to testify in
this case.

Q By Judge Peck. Is your recollection perfect as to the words of the
Court 80 as to enable you to say whether it charged the publication to be
slinderous, libellous, or false; or, whether such imputations were actually
made against the defendant himself?

A. I'certainly understood the language of the Judge as applicable to the
author of the publication.

Q By the same.. Were not iie matter of the publication, when the lan-
guage referred to as used by the Court, the subject of its consideration??

A. I think so. ,

Q By the same. Was not the words applied to the publication, and it
charged to be slanderous and libellous, rather than as addressed by the Court
to the-defendant himself?

A. I perhaps shall find some difficulty in distinguishing between the ap-
plication of the language of the Court to the publication and the then known
athor of it. I certainly understood the language of the Judge to be appli-
able to the author.

Q By the same. Was the paper the subject of remark?

A. The paper, as I have before stated, was read by paragraphs, and the
ludge proceeded to comment on that publication.

Q. By the same. Did the Court address itself to the author personally,
orwas it treating of the publication, and pronouncing upon its character?
A, T'think the Court did not address itself personally to Colonel Lawless,.
tut thought the language used was intended to be applicd to him.

Q By the same. Were you in Court when the rule against Colonel Law-
less was. made?

A. 1 was not.

Q By the same. Were you in Court, at any time after that, when Colonel
Liwless came in and addressed the Court?

A. I was not.

_Q. By the same. Were you in Court when Colonel Lawless was brought
‘2 upon the attachment?

A Twas in the Court but once durihg that term, and left it before the

Iwdge had finished his comments upon the publication signed ¢ A Citizen,”



50 { Rep. No. 325. ]

Q. By the same. Whether, in the course of that discussion, the Courtin
delivering its opinion was earnest and ardent. in defence of principles, whic
you could have inferred had been the previous subjects of discussion?

A. I cannot distinetly recollect what principles were involved in the di
cussion. The manner of the Judge I thouglrt animated and vehement.

Q. By Mr. Bucharan. How long had the Judge been employed in deli
vering the opinion of the Court hefore you left the court-raom?

A. I suppose not more than twenty or thirty minutes—not more than hik
an hour. i

Q. By the same. What was your understanding as to the application in-
tended by the Judge of the law of China?

A. @ understoad it as being applicable to the author of the piece signd
¢ A Citizen.”

Q. By the same. What was the manner and conduct of Mr. Lawls
whilst the Court were delivering their opiuion?

A. I saw Mr. Lawless occasionally, and during some parts of Julg
Peck's comments.  Iis countenance indieated considerable excitement
He, however, remained quictly in his scat until he got up for the purposeo

leaving the room, and until he left the room.
THOMAS HORRELL

Sworn and subscribed before the Committee on the Judiciary, this 26t

March, 1830. :
Attest, JAMES BUCHANAN, Chairman

Charles S. Hempsiead beinyg duly sworn according to law, doth depor
and say as follows:

Understanding that a rule had been served upon Mr. Foreman, the Editr
of ¢“the Missouri Advocate,” to shew cause upon an alleged contempt
for the publication of an article which had been printed in his paper, sigr
ed ¢ A Citizen,”” which contained strictures upon an opinion of the D
trict Court of Missouri, sitting as a Land Court, in the casc of Soulard
heirs; being a practitioner in that Court, [ recollect being preseat,in tht
Court when the argument was had upon that rule against Stephen W. For:
man. According to my recollection, at this time, Col. Lawless, Mr. Geyer
M. Strother, and perhaps Mr. Magenis, appeared as Counsel on behalf o
Foreman on that occasion and resisted the rule being made absolute upt
Foreman. The argument of the Counscl upon that occasion I cannot st
at length, but from what I have understood from the testimony of Colonel
Lawless and Mr. Magenis before this Committee, according to the bestd
my recollection the positions which they have stated in their testimon
have been correctly stated, and were discussed by them before the Gout
i understood that thosc positions were overruled by the Court, and that Col
Lawlcess was either given up or acknowledged himself to be the author ofthe
piece signed ¢ A Citizen,”” and I understood that a rule was served yp?
Col. Lawless to answer for the alleged contempt committed by him in !
writing and publication of the picce signed ¢« A Citizen.”” 1 was probibl!
in Court during most of the proceedings against Col. Lawless upon that xule:‘
but do not now distinetly recollect all the proccedings that occurred o that
oceasion, until the Judge delivered his opinion upon the rule a ainst 0ok
Lawless. 1 distinctly recollect being in Court at that time. When Julf
Peck commenced delivering his opinion, 1 think that he called upon Mri
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FEdward Bates, then District Attorney of Missouri, to read the article signed
« A Citizen.”” The Judge, according to my recollection, laid down what
he considered to be the generai principle of law as applicable to the doctrine
of contempts, and applied them to the case then before the Court; that he
expressed himself at some length, but what were his arguments I do not now
reeollect, but he stated, as the result of his opinion, that the case before the
Court was onc of those contemplated by the law of contempt, as he under-
stood it, and that he should accordingly apply itto the author of the publi-
cation signed ¢ A Citizen;”’ that he then procceded to comment upon the
article signed ¢¢ A Citizen,” paragraph by paragraph, as read by Mr. Bates,
but I do not now recolleet, from the lapse of time, all that he said upon that
branch of his opinion, but I remember some portions of it. He stated it was
evidently the intention of the author of ¢¢ A Citizen’’ to misrepresent the
opinion of the Court in the case of Soulard’s heirs, to shake the public con-
fidence in the impartiality of the Court, to bring the Court into disrepute,
and to create a belief in the country, that land claimants having suits before
that Court, could ‘not expect justice from it. That the statements contained
in the Citizen, as to matters of fact, were mistated. The Judge, I do not
pretend to recollect the precise language of the Judge upon that occasion, but
that he applied the terms of slanderer and of calumniator 1o the author of the
picce signed ¢ A Citizen;”’ that he expressed himself with much vehemence
of manner, and appeared to be at times much cxcited. 1 now. recollect,
although it had escaped me in my previous examination before the Commit-
tee, of the Judge mentioning the punishment awarded to slanderers and ca-
lumniators in China, of having their houses blacked, as an evidence of their
disgrace, and to give a warning to all persons to avoid and pass by such a
character, and according to my recollection, I think that he said that if the
author of ¢ A Citizen®” was in China, and had ~ommitted such an offence as
the Court deemed that he had by the publicatics: of such an article as the
“Citizen,” that such would be his punishment. I do not now recollect
whether I was in Court when the final sentence was pronounced on Colonel
Lawless, but recollect being in Court during the time that most, if not all
the Judge’s opinion on that occasion was delivered.  The time consumed in
delivering that opinion, according to my recollection, was something more
than an hour, perhaps two hours. I do not know that I can state any thing
more at this time.

Q. By Judge Peck. . Were you in Court when the rule was made upon
Col. Lawless?

A. I do not recollect.

Q. Were you in Court when Col. Foreman, the Editor was cxamined by
the Court?

A. TI'think T was. .

Q. Do you recollect whether he did not, under that examination, disclaim
ill knowledge of the mischicvous tendency of the publication, and all inten-
tin on his part to reflect upon the Court?

A. I don’t recollect Col. Foreman’s precise answer, but according to my
Eecolleclion he disclaimed all intention of committing any coutempt of that

ourt, )

Q. Were you present at any timo after the rule made upon Col. Lawless,
when he appeared in Court, and addresscd the Court for the purpose of ha-
ving time allowed to him to attend to his professional business in the other
Court, before the argument should proceed in his case?
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A. T sas probably preseat, but do not recollect distinetly of Col. Law.
less” addressiug the Court at any other time than as Counse! for Col. Fore.
man. -Although he might have made the motion you speak of, Idon’t re.
colleet it, . )

Q. Were you present when the opinion of the Court was delivered in the
case of Soujard?

A. [ was, and took notes of it. T was also present during the argumenat of
that case.

Q. Who was assaciated with Col. Lawless in the argument of that case?

A. Col. George F. Strother.

Q Were they heard at great length?

A. Col. Lawless made an argument of great length, and a very elaborate
argument, but I don’t recolleet when Col. Strother spoke or how long, ak
though T know he appeared in the case.

Q. Was the decree rendered at the same term at which the opinion was
delivered in the case of Soulard?

A. I do not positively recolleet; my impression is, it was not.

Q. Was its rendition postponed for the purposc of enabling Col. Law-
less to be present?

A. I do ot know the fact, Col. Lawless wag absent during the progres
of the suit; possibly it might have been so.

Q. Were you present during the argument of Col. Lawless on the rule
against the Editor?

A, T was.

Q. Can you say whether the Court interrupted Col. Lawless for any
other purpose than that of directing his attention to some point arising out
of the publication, or the opinion commented upon therein, and if you can,
what?

‘A. T do not distinctly reccollect; Col. Lawless vas interrupted sevenl
times, but I do not now rccollect for what purpose.

The witness here said,

There is one thing which escaped me in my direct examiration; that the
Judge, in commenting upon the motives which probubly induced the author
of *¢ A Citizen” in writing that article, appeared to be directed not only to
injure the Court, hut to reach the Judge.

Q. By Mr. Buchanan.  What was the manner of the Judge and of Mr.
Lawless, respectively, whilst the argument of the rule againstjthe printer was
proceeding? -

A. I do uot recollect that there was any thing extraordinary in the con-
duct of either.

Q. By the same. What was the muanner of each of them, whilst the Judge
was delivering his opinion on the rule against Mr. Lawless?

A. The manner of the Judge did not appear to be directed personally
towards Mr. Lawless, but spcaﬁing of him as the author of ¢ A Citizen”
and the defendant on that rule before the Court, appeared to be vehement
and much excited. I observed nothing particular in the conduet of Mr
Lawlcss whilst he remained in Court, which he left before the opinion was

finished. 4
CHARLES S. HEMPSTEAD.
Sworn and subscribed before the Committee on the Judiciary, this 20th

of March 1830. -
Adttest, JAMES BUCHANAN, Chairman.
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Edward Charléss being duly sworn according to law doth depose and say
as follows:

«The Missouri Republican’ of the 30th March, 1826, identified by the
namc of James Buchanan written thercon, was exhibited to the witness,
whereupon his examination prchcded as follows: I was the publisher and
printer of this paper.  'The opinion therein contained, was published, to the
best of my recollection, at the request of Judge Peck. e unquestionably
furnished the original for publication.

Q. By Judge Peck. Were you in court during any part of the proceed-
ings against Mr. Foreman or Mr. Lawless?

A. 1 was I think about ten minutes on the day on which the rule was
made against Col. Lawless. Col. Lawless was addressing the court. I
have no recollection of the arguments made by him or the language used. 1
merely recellect that he was sometimes interrupted by the Judge.

Q. Dy the same. - With what view did the interruptions, on the part of
the court, appear to he made? Had they for their object to refer the coun-
sel to any matter arising out of the publication or the opinion which had
been commented upon?

A. They were in relation to the article published in the Advocate. The
short time that I remained in court, solittle of the proceedings did I hear,
that T am unable to answer the question fully.

" Q. By the same. Was there any thing remarkable in the mauncr of the
court whilst you were there?

A. I thought the manner of the Judge was earnest, and appeared at times
a little excited.

EDWARD CHARLESS.

S(\)vorn and subscribed before the Committee on the judiciary, March 20,
1830.

Attest: JAMES BUCHANAN, Chairmon.



