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ned, and c' - smittec of the Whole House on the state of the Union.

Mr. BuCEANAN, from the Committee on the Judiciary, to which had been
referred the memorial of Luke E. Lawless, complaining:!.of the official
conduct of James H. Peck, Judge of the District Court of the United
States for the District of Missouri, made the following

REPORT:

The Committee on the Judiciary, to which twas referred the memorial of
Luke B. Lawless, complaining of the offdical conduct Vf Jgames H.
Pecke, Judge of the District Court of the United States for the dis-
trict of Missourii report:

r

That, in consequence of the evidence collected by them, in virtue of t;ih
powers with which they have been invested by the House, and which is
hereunto subjoined, they are -of opinion, that James H. Peck, Judge of' the
District Court of the United States for the district of Missturi, be impeach.
ed of high misdemeanors in office.

AN ABSTRACT OF THE CASE OF..
Julie Soulard, widow, James G. Sotl- )

drd, and others, heirs and legal Jc- .
representative. of 4ntoine Soutard, gIn the Distriet Court of Misburi.#deceased, .

7The United States.
(IJn which the opinion of Judge Peck, referred to and ptintod as paft of

tkieevidence, was pronounced. Prepared from the reooir, by C.Ky Wiek.
uifEiinder the direction of the committee "

AYhe petition of Soulard's heirs was filed on the l2.d August$ 1824, against
he United States, in the. District Court of Missouri, claiming-ten thousand
lrpents of land, under a Spanish concession, which petition -as. ambended.at
the November term, 1824, by leave ofithe court.
;(VAt the Marchi terin, 1825, tbe UnitedStates, b.y her attorney, -.filed in
court their answer. to the said petitio. And at the; bane term,.n issue of
'it was submitted. to the jury in the.s words:
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I\Vs t!,lrcrcw.l ;:. .e cct.uic . c cci p SOci 'cl ;ilccw:)'!pdain
bill allegfed?' Thfh jvvcIsic' w :c c ::c- cioll. ns ;,Hleg'' ill con

jda~irctt> sll 1'.TueI,1:,ew.1e sw. jt clrd:c'ia l 41hi ic.1pnll tthe deipositionsand
documnen ts Iled, Nv hliIl are ¶crc'r at ic: n-Ihpt)un tle retordl
On the focurtlh \Elond ;v ill D)ecenibor, 1625, tim .Jti ;c of thIe Ditrict Court

pronounced thle lollowii - tdecruc:
ItAnd thercc cp0 n thiii s cnausc was coutliiwdtid-circl:e idv isencen t. front tern.

to termi, until the I)ecen her l ccof :;idritIc t, beillc; tie fou t h Morcdayof
D)ecembher, ill the( yvar of otIur I,ord one t sicoc:4:cndl ciglht hunIrlced and tventv.
live, at which dlay ' tlce saidl c:ause co:n in on to be dehatcd and heard ;inthe
preecnec of the counsel rOr the p)etilioncers, anti of tile attorney of the United
States for the 1)istrict. of M1 issoJuri, Oil the petition, tihe answer and the testi.
nmonly which is eclliedied ill the record, it :tpprcars thattlhe petition sets forth,
in slihsLarncc, that, solri tini)c icl tilc nont 1l of' April, one thoousati(l seven hun.
dred and ninety six, Antoine Snulard, the ancestor of the preseCnt petition.
ers, being theen a resirlecit of the p)rov since of Upper Louisiana, andt Surveyor
General of the sacne under the Sp)aiiish Government, presented his petition
to the then Lietlenant Governor of said p irovinlce', I)On Zenon Trudeau,
praying the grant of a tract of ten thousand arpecnts of land, to he located on

any vacant Tart of the royal domain. That, in compliance with the said pe.
tition, and in order to remunerate the services of said petitioner, the said
Don Zenon Trudeau, Lieutenant Governor, did, about the time aforesaid,
grant to the said petitioner ten thousand arpents of land, and by said decree
of concession, did order the said quantity to be located, surveyed on anyvacant
part ofthe royaldomain in said province, at the election of said )etitioner. That
the sai(l quantity of land was, afterwards, on the twentieth day of February,
one thousand eight hundred and four, surveyed and located by the deputy
surveyor, Don Santiago Rankin, on a Vacant lbart. of the public land, situate
about fifteen miles WVest of the Mississip)pi river, an(d seventy miles North of
the town of St. Louis, on a branch of the river CuivIe, ant-d bounded as fol.
lows: commencing at a point in tile Northeast qulartcr of section twenty.
five, township fifty-one North, range thruce \Wcest, rins thCenCc North, s!Xty-
eight East, three hundred anl( sevenicen chains cig.,ht lills, to a point in the
Northeast quarter of section fourteen, townisihip fifty-one North, range tMDo
West; thence, North twenty-two Wlcst, ttwo huntdred and fourtecn chains and
sixteen links, to a point in the SoutIheast qcarter of section thirty-four, town-
ship fifty-two North, range twvo West; thlence, South sixty-eight West. three
hundred and seventeen chains and eight links, to a point in the Soatheast
quarter of section eleven, townshil) ifty-one North, range three West;
thence, South twenty-two E ast, two luln(idreadil fourteen chains sixteen
links, to the pilaco of beginning. And th:ct a certificate of said surVey maS
duly made and recorded in the book of record of surveys kept by file said
petitioner, u surveyor as aforesaid. That before the time when claims
should have been filed, pursuant to the act of Colgress of the second of March,
one thousand eight hundred and five, the sai(! (lecI" e of conession and cer-
tificate of survey were, by mistake, thrown into the fire and destroyed.
That, in consequence of the destruction of said concession and certificate of
survey, the said petitioner considered thart lhe 'was excluded from the benefit
of the act of Congress passed for the relief of land claimants, and omitted
to file any notice of his claim, andl has thereby been deprived of the benefit
of the laws heretoforepassed by Congle.ss. 'T'hat, of the said tract of land,



U Rep). No. 325. a

e thousand nlim hundirled and fortv-seven aeres and fhirty-fivc hundredths
ofan acre II.I% o heell sold b)v tile IUniteL' Stales, and that the residue of the
said tract is not claimed or p)osscsscd by any p)ez'sOn other than the petitioner:
.lnd that the same ha.s been reservc(l from public salc until the final adju-
rlication thereoll, by tlic proper tribunal. 'IThe petitioner prays that the va-
liditV of his said claim may be inquired intO and decided, and that his claim
and title may bC confilrrnel to all that part of the said tract which has not
been sold as aforesaid 1)by the Unlited States; and that he be authorized to enter,
in any of the land offices in thc State oWf Missouri, the quantity of one thou-
%an(l ninc hundred and f.rty-seven acres and thirty-five-hundredths of an
acre of land, thle quantLity sold as aforesaid by the United States. It appears
also, that, on the scvcntcenth d.ay of .March, one thousand eiglt hundred and
twenty-fivc, *nlic Soulard, wvidow of the said petitioner, an . Jamcs G. Sou-
lard, lienry G. Soulard, Eliza Soulard , and Benjamin A. Soulard, children
and heirs at law of the said petitioner, filed their petition, setting forth that
the said Antoine Soulard, after having filed and prosecuted his said petition,
died, leaving the said widow and children Lis only theirs andl legal rcprescn-
latiics, and pray)ing that the said cause might be revived and stand in their
names against the United States; and the attorney of the JUnited States free-
l) admitting all the facts set forth in the petition of tile said widow and chil-
dren, the said cause was revived accordingly-.
And italso appearing that the answer of the attorney of thc United -States,

sctsforth, in substance,that he is wholly uninformed of all the matters and tilings
i! the said petition of Antoine Soulard, revived as aforesaid, contained,
arid therefore that lie does not admit the samc to be true, and that he prays
the court, that the said petitioners may be held and required to prove all
such facts, matters, and things, the existence whereof is or may be deemed
necessary to the confia-nlation of the said clings. A\ndl, moreover, that thc
said petitioners may be required and compelled to produce and showv to
,he court the law, usage, or custom, hy force and virtue whereof the said
claim can or ought to be confirmed. And it further appearing, by the find-
Ogofthc jury impanneled Lo try tHc issue dIirected in. this cause, that such

'oncession was jnaule to the said Antoine Sculard, as in the said petition is
i!alcd: and it also appearing in evidence ofl~Tcrd on the part of the said
dlitioners, that a survey of!' the.saisnd ]l.d was made, anad a plat thereof re.
:urdcd as in tlhe salid ptition is stated, anl(d that it was the practice of the
Lioutenaat Gxovernors of Upper Louisiana to make concessions of land, ini
virtuc of their olliee as such G:overnors, and not in virtuLc of any commission
as sub-delegatc. And after dclbatc of' the matters aforcsaid, and the court

lag inC.uireld in the validity of thc title of the said petitioners; and for
hal it appears to the court, tlI:rt no grant of the King's domain could have
been legally made, unless inmade in virtue of some l:nav or authority from him;
ad for that the regulations of Counjjt O,'scily, of the eighteenth of February,
;a thle yearl ono th'OLusan1 l seven hundred and sevenIty, and of Governor Ga-
0os30ftltcninth of Septemnbcr, Odne thoLusanld sevenIIhIunclred and ninety-seven,
Iabdof Morales, the Intendant, of thte- seventcnth of July, one thousand seven
hundred and nincty-ninc, exhibit a general intention arid policy on the partof
e Spanish Governent, in relation to the disposition of the public domain,
icexcludes every reasonable suppositien of tire existence of any law;,

'Zge, or custom, under and in conforinity who%vlich the alleged concession
eight have l penperfected inlo a complete title, had not the sovereignty of

Ceo'llntrv been transferred to tile U niited States; and for that thle prince
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pies, commantis, and prollibitions, ill thuse regulations conlaicied, are ilut t0o
reconciled with ativ i(lCa of the legality of the said concession, and are in.
compatible wvitxh the existence of tny lawv, usage, or custom, in conformity
with which thle said concession might bave Occn confirimcd, had no chanp
of sovereignty taken place: the court doth therefore filod tle alleged com
cession and claim of thc petitioners to be illegal inl its origin, and invalid, ani
doth therefore decide, adjudge, and decree, against the validity of the same;
and (loth further order, adjudge, and decree, that the said petitioners pay ali
'costs and charges occasioned ill anl about. the prosecution and defence of thi
suit: and thereupon the said petitioners, by lheir attorney, aforesaid, pny
that they may appeal from the judgment aforesaid, of-thc court here, so V

aforesaid rendered to.the Supremc Cdurt of the United Stated, and to them
thc same is granted by the court here."

By which it will appear an appeal was prayed on the same day; and after.
wards, on the 30th December, 1825, the following appeal bond 'vas exent.
ed and filed with the papers:
Know a!! men by these presents, that I, Maric P. Leduc, am lheldani

firmly bound unto the Uuited States in the penal sum of five hundreddo
Jars, to the payment of *which, well and truly to be made, I bind myslt
my heirs, administrators, and executors, firmly by these presents. Selel
with my seal, and datel this thirtieth day of December, eighteen hundrd
and twenty-five.
The condition of the above obligation is such, that whereas Julie Soulard,

wvidow, James G. Soulard, Henry G. SoLlard, Eliza Soulard, and Benjamin
A. Soulard, children and heirs of Antoine Soulard, deceased, have thisdj
prayed for, and obtained, an appeal to the Supreme Court of the United
States, from the decree of this Court of the United States for the Miwou6
District against them, in a suit wherein they are petitioners, and the United
States are defendants: Now if the said petitioners shall well and trulypro.
secute the said appeal with effect, and shall pay all costs occasioned by them
in the prosecution of the same, and shall well and truly pay all costs which
may be adjudged against them in said suit, then the above obligation to k
void; otherwise to remain in full force and effect.

1\. P. LEDUC, EL. .]

UNITED STATES, )
Missouri District, s

I, Isaac Barton, Clerk of t}.e Coulrt of the tTnited States for the Missour
district, do hereby certify, that the appeal in the case of Julia Soulard, Wi
dow, and James G. Soulard, and others, childrc'i and heirs of Antoine
Soulard, deceased, against the United States, was ta1kcn at the Decemb
term of said court, being on the twenty-sixth day of December, one thor
sand eight hundred and twenty-five, and that, on the thirtieth day ofDr
cember, one thousand eight hundred and twenty-five, said court adjourcDE
to sit again on the third Monday of Apri) then next.

In testimony whereof, I have hereunto set my hand, and axnd
LL. s. ] the seal of said court, at St. Louis, the sixteenth day of Se?

tember, one thousand eight hundred and twventy-six.
ISAAC BARTON, ClkrA

4
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Court of thc United States for the AS/ate of Alissonri.
PEr(IS, JuInar..

Jaines G. Soulard andothers,

The UnitedI States. $
This is a petition under the act of Congress of thc 2;6thl May, 132'1,

which aulhorizes certain claimants of lands to institute proceedings in this.
court, to try the validity of their claimris, to obtain confirmations thereof.
The petition states, that, in the ycar 1796, a concession for 10,000 arpent!!

of land, to be located on any part of the royal domain, was issued by Don
Zenon Trudeau, Lieutenant Governor of the province of Upper Louisialla,
to Antoine Soulard, the ancestor of the petitioners, who was then the Sur-
vuyorGeneral of said province, in consideration of public services: thai; on
the 20th of February, 1S04, the quantity of land as conceded, was located
and surveyed by Don Santiago Rankin, deputy surveyor undersaid. Soulard,
and that a certificate of said survey was recorded in the b)ook of records of
the public .survey',. kept by the Surveyor General: that, before the time
wheni claims should have been filed, pursuant to the act of Congress of the
2d of March, 1S05, the said decree of concession and certificate of survey
were, by mistake, thrown into the fire and destroyed; and that said Soulard
believing he was excluded from the benefit of any of the acts of Congress
passed for the relief of land claimants, in consequence of the loss of said
papers, omitted to file any notice of said claim, and that be had consequent-
ly derived no benefit of any of the laws of Congress theretofore passed for
the relief of land claimants.
A jury, to whom the court had submitted that fact for trial, found, that a

concession, as above stated, had issued to the ancestor of the petitioners.
No settlement or improvement is alleged, nor any thing in relation to those
qualifications of the grantee, as to property, which are required by the regu-
lations. This statement of facts is all that is necessary to be prefixel to the
opinion of the court.
A mass of evidence was offered on the hearing of the cause, but except

that which is adverted to, and stated in the opinion, no part of it is material.

opinion of the Cout.
The interests to be affected by the decision of the questions arising in this

case, arc extensive. The questions themselves are novel. There is nothing
in relation to them which can be regarded in the nature of a precedent, or
authority to influence their decision. They are now, for the first time, with-
out any light from this source, presented for judicial determiination. In
their investigation, it is necessary to explore an extensive ficld,-a region
of waste, where darkness obscures, and labyrinths embarrass; where the
desolating hand of revolution, and of time, has removed many ofthose land-
inarks which, at any time, were scarcely distinguishable. Hesitation andl
distrust, therefore, must reasonably accompany the inquiry.
What were the laws which regulated the disposition of the King's (lo-

main, at the date of the alleged concession, is a question, first in order for
examination.

It is contended onl behalf of the petitioners, that the 81st article, of the or-
dinance of the King of Spain, became in force in Louisiana, immediately on
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the ratification of tlic treaty of Fontainehlcau, of the 3d of Novinl)bcr, 1762;
or, at all events, onl thc occupation of Louisiana by Spain, in 1769, under
that treat v
The assrliniltion, that this article of the ordinance becaine in force in Lou.

isiana, as contended( for, cithcr as it is iltcmptcd to bc supportLed by the law
of nations, or by the proclamation of Count O'Reily, Governor Gcneral,
appears to liC without fotindation.
By the law of nations, thc ancient latvs of a ceded country, continue in

force until changed by tile nev sovereign. But this principle, does not qp-
ply to those laws which a sovereign may have thought necessary to esta-
blish for the purpose of regulating the manner in which the royal lands
should be dispose(l of. It is a principle which applies to the municipal
regulations of a country ill general, and is necessary to the preservation of
or(Jer, the protection of rights, and the redlress of injuries. A different rule
woiiid he l)ro(luetive of great inconvenience. If a change of sovereignty,
of itself. introduced the lawvs of the new sovereign, the consequence would
be, that the inhabitants of a ceded country must often become sublectto
laws which they had not the means of knowing; which might be locked up
in a foreign language, and of which there could have been no promulgation.
These reasons, upon which, doubtless, the principle of the law of nation's,
adverted to, was established, do not exist in favor of thc establishment of the
saine principle in relation to those laws which may regulate the disposition
of the sovereign's domain. These are excepted from the operation of the
general principle of the law of nations here laid down. Each sovereign dis-
poses of his royal lands in such manner as he may think proper. lie may
grant them from under his own hand; or, lhe may adopt the more convenient
and judicious mode of delegating to others the power to grant them, subject
to such instructions or laws, as to him may appear expedient. But when a
sovereign (lisposes of territory by treaty, lie thereby parts with the rirht to
grant lands in such territory; the title to them having passed by sueh treaty
to another; and the authority of all persons whomr lie may have authorized
to grant lands for him, ceases with his own; and all laws relating thercto
become inoperative, tile subject upon which they were to operate, namely,
ilhc title of the sovereign, having been transferreI to another. The conse-
quence whieh follows this, is, not tlwat. those laws of the new sovereign, which
should regulate the sale of-.his royal lands, would be thereby intrdtluced
intO tthe ceded coUItilr . bLt, thlt no laws whatever, in relation to that sub-
ecct, would he in force there; and therefore, that no lands could he there
granted, except by the sovereign himself;, until he should provide therefor
by law, or otherwise.

It is possible for the legislative power of a government, so to form its
laws, as to make them extendl to, and be in force itl countliCs thereafter to
be acquired. This is a possible exercise of power, to wvhichery govern-
ment is competent. It is said by Mr. Livingston, in his answer- to Ar. Jefl
fcrson, in the discussion of the question of title to the LBatture at 'New Or-
leans, that this was done by Spain, in relation to her American pnssessrons
Lhe,-eafter to be acquired. His words arc, '; A code had long been preparer
for the government of the Sipanish colonies in the Indies, by which name
they designated all their American possessions. It is called the l'ecopilit-
ciond.tte Ids lcyes (e las Indies. It introduces the law of Castile, those of
the Partidos and of Toro, that is to say, the whole body- of the laws of splin,
in all cases not provided for by the lavs of the Indies, and declares that the
laws of that collection shall prevail in all the Spanish colonies, as well those
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iheln esiablishcd, as those which might in future bc diiscovcred or cstab-
lIshell."
"The moment then, that Louisiana became a Spanish province, it was

41Ubjectcd dejure, to the system of laws I have described; and defacto, none
rather has had the slightest authority since the transfer." (5th Am. Law
Jour. p. 143.)
That such a code as is here described was prepared by the Spanish mo-

inrch for his American dominions is certain; and that it was the intention
that this code should prevail in all the Spaiiish possessions in America, may
likewise be admitted; but it by no means follows, that it wvas to prevail in all
countries in America. which might thereafter be anne:ecd to thie Spaunish
daominious by treaty, inniedliaately on the ratification thereof, without
any further act otn /hepart of the Spanish government, to cotetnd it to
¶uch acquired countries; that it was to prevail in countries which, at thlc
(late of such annexation, should be inhabited and provided with laws, in
countries whose language and laws should be foreign to such code; in colin-
tries where, from this cause, as well as for want of promulgation, the means
{ fknowledgq of the laws contained in such code, had not boen afforded,-
The intention of this legislative declaration -is sufficiently satisfied, byst allow-
ing it to extend the laws to which it has reference, to all the then Spanish
colonies in America, and to such as might thereafter be established in the
said doominions, as wvell ini countries then discolored, as in those thereafter
to be discovered; and by allowing it also to express an intention, that the
code was to be adapted to, and to prevail in, all the Spanish possessions in
America, as well those acquired.by treaty as others; but, with respect to the
former, that they should be extended there, and made to prevail there, by
an act of the government competent for such purpose, aJter such annexation
by treaty.
A view of the Spanish dominions in America, at the date at which the

code was given, favors the construction here contended for. The words
themselves do not embrace the ease of an acquired colony. It is scarcely to
be supposed, that such a case was inten.led by the lawgiving power to be
embraced by them; shall we allow a sense and interpretation, a comprehen-
5ion to words beyond their necessary and proper -import? Shall ve (lo this
in derogation of the principle of international law before mentioned; in vio-
lation of those maxims of justice that should receive a universal recognition?
If this construction be not correct, at what point of time was the code of the
Indies to be regarded as in force ;- Louisiana? %Vas it to be regarded as in
force there, immediately on ,jc occupation of the country by Spain, and
,without any promulgation or translation of them? or was some further act
necessary on the part of Spain to introduce them there? This question must
be answered in the affirmative. I do not, therefore, hesitate to deny, to the
words quoted by Mr. Livingston, the effect which he imputes to them. The
construction here given, agrees with that given by the Spanish government
itself, so far as the acts of that government furnishes any construction.
When Spain took possession of Louisiana, in 1769, after the cession to

her by France, no magic influence followed this act; the laws of the country
were not thereby'changed; nor had they been changed by the ratification of
be treaty in 1762. This change remained to be produced by an act of so-
ereign power on the part of the Spanish government.
Accordingly, Count O'Reily, clothed with extraordinary powers, at the

Pad of 3 military force, and as the Goverr.nr Gonoral of Lcuisiana, by pro-
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decimation made inmmediately after his occupation of Louisiana, and forre.
sons therein mentionid ,abolished the then existing form of government, ani
estal)lished a new one; abrogated the ancient laws, and introduceCd the ce
of thc Indies, and took mcasurcs to provide the inhabitants with themen,
of becoming acquainted therewith. The codec itself is introduced in quali.
flying terins, and it was cicarly no part of the intention of that proclamation
to introduce thc 81st article of tile ordinance of 1751, but only to introdin
that portion of the code of /te Indies which was of a general nature, andw
that which had relation, exclusively, to the sale and grantof the landsoftie
Crown. It was not until the followilln year, that O'Reilly dlirected hijnt.
tention to thlis subject. On the 18th of February, 1770, he publisihed am
of regulations, prescribing the terms and conditions upon which lands shoni
be granted.

It is manifest, fromn these 'regulations, that O'Rcily did not considered
81st article of the ordinance mentioned, to be in force in Louisiana. Il
does not. pICtecnd to derive his authority to grant lands from that ordinance,
but he assumes the exercise of that power, as one among those given byhis
comm issionS .
We have the testimony of M1forales, the intendant, in the preamble tob`

regulations, that the power to grant lands belonged to the civil and miliunrs
Government, after the order of thle King of Spain, -that is, ill virtue ofrl
order of t/c 2/ih /itigusi, 1770, the powers of the civil and military Go.
vernment both centered in the Governor General. To him belongedte
ponver to divide an(l grant lands in virtue of this order.

If the 81st article of tic ordinance of 1754, hadl been introduced .inu
Louisiana, by the law of nations, in virtue of the Treaty, or by the Iegi
lattive declaration contained in the code of the Indies, or by the proclamation
of O'ReilY, and if it also authorized the Governor Gcneral of Louisiana
grant lands, why (lid O'Reily think it necessary to derive this power from
the special terms of his commission? And wvhy was a special order of the
King deenled necessary for this purpose?

Alorales, the intendant, in the preamble to his regulations, 'After recitini
the power to distributc lands, which had been given to the intendancylby
the decree of the King of Spain, of 1798, proceeds to state the manacria
which he intends to exercise that trust, thus: "wishing to perform this im
portant charge, not only according to the 81st article of the ordlinanceof the
intendants of New Spain, of the regulations of the year 175.t, cited in thi
said article, ande the laws respecting it, but also with regard to local circus'
stances and those which may, without injury to the interest of the Kinne
contributeto the encouragement, an(l to the greatest good of his subject'
ready established, or who may establish themselves in this part of his posS
snus." If the 51st article of the ordinance mentioned were in forin
Louisiana, it was a law obligatory upon Morales, the intendant; a commid
to him, and from which he could not legally depart. How, then, couldi0
performn this important charge " wit/l regard to local circumstances; 04
tho/e w/hicIL uay, without injitry to the interests of the King, contrite
to the encotaragenIest and to tIe greatest good of Isis subjects."

It must be that the intendant here considers the ordinance of 17.54 infot
only by his adoption, and expresses his intention to adopt it so far, ands
farther, than local circumstances should make it expedient. The regulatioM
of O'Ieily, of a(Jyoso, and of Morales, in their provisions, and the g
cral policy in which they are dictated, are, moreover, so repugnanttoit
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ordlillancc of 154, as conclusively to show, that the latter was not in force
in Louisiana, in the opinion of the framers of these regulations; for if the
ordinance was in force in Louisiana, and the Governor General derived his
authority to grant lands from the 12th section of it, he certainly could not
annul the provisions of that ordinance from wvIlich hie derived his authority,
by making regulations repugnant thereto.
A comparison of the provisions of this ordinance with those of the re u-

lations mentioned, will show, that there exists a general repugnancy be-
tOvecnlthem; and an examination of the former villa also show, that, if it be
regarded as having been in force in Louisiana, no concession issued by the
Licutenant Govcrmrw, or commandant, can be considered authorized or valid.
The 1st section of the ordinance of 1754, provides, "t hat, from the date

of this my Royal order, the power of appointing sub-delegate judges, to
sell and compromise for the lands, and uncultivated parts of the said Do.
minions, shall belong hereafter exclusively to the Viceroys and Presidents
of my Royal Audiencias of those Kingdoms wvho shall send thcm their ap-
pointment or commission, with an authentic copy of this regulation."

4"The said Viceroys and Presidents shall be obliged to give immediate
notice to the Secretary of State and Universal Despatch of the Indias, of the
ministers whom they shall make sub-delegates in their respective districts
and places where they have been usually appointed, or where it may seem
necessary to appoint new ones, for his approbation."
"Those at present exercising this cominissjon, shall continue. These,

and those whom the said Viceroys and Presidents shall hereafter appoint,
may sub-delecate their commission to others, for the distant parts and pro-
vinces of their stations, as was previously done."
This section prescribes the authority by which alone a sub-delegate call

be appointed. It gives to the Viceroys and Presidents of the Audiencias
the exclusive power of making those appointments; makes them the exclu-
sive judges of the places and districts where such appointments may be ne-
cessary; and vests the sub-delegates with pouner to sub-delegate their com-
mission to others for the distant provinces and places of their stations.
Had the Lieutenant Governor of Upper Louisiana, his appointment, as

sub-delegate, from the Viceroys or Presidents of the Audiencias? or had he
a sub-delegation from one so appointed? It has been proved on behalf of the
petitioners, that he had not. 'The evidence, of the late Lieutenant Governor
of Upper Louisiana, to this point, is, that he, and his predecessors, acted as
sub-delegate, without any commission, as such; that he, and they, perform-
ed the functions of that office in virtue of their commission as Lieutenant
Governor which issued from the Governor General of Louisiana; that the
practice in other parts of the province, in this respect, was the same as in
Upper Louisiana; in all, the Lieutenant Governors were, ex officio, sub-dele-
gates. An appointment from the Viceroys or Presidents of the Audien-
cias of the Lleutenint Governor to be sub-delegate, is not permitted to be
inferred from the -;performance of the duties ofthat office; the absence of
such appointment, a:, -vael as the authority! in virtue of which the duties of
the office were assumed, having been proved. According to this evidence,
the Lieutenant Governor of Upper Louisiana was not a sub-delegate within
the intention of the ordinance. Nothing can be more clear, than that a con-
cession of lands by a Lieutenant Goveenor awho had not been appointed a
sub-delegate by the authority prescribed in the recited section ofthe ordinance,
can be allowed to possess any validity, if that ordinance be considered as
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havinglciiinn force. The N2th section of this ordinance, wh)lich is relied
upon oibehalf of the petitioners, as nuthorizir:g grant sof land in Louigiana

by the Governor General, does not vest that mother with power to appoint

Sub-delegates; thilspower hv isgbeell clively given, by the 1st section,
to thc Vicerovsaand Presidents s :f the Andicacias, but ve:csts him*v ith pry-

'isely thle sam powverandjurisdiction, in relation tot hesale and grantof

landls, %vh,,J hadbcen givcn in previous sections tothCe Aud icia.s, and di-

rccts, in addition, that certain other officers shall be associated with him, by
whose advice confirmations are t. iSSue.
The 1Nt1h section is in these words: "in the distant provinces of the Au.

Miencias, or where the scenc intervenes, as Carracos,flahanaas, (Cartagen,
Buenos Ayres, Panama, Yucatan,,Cainana, Margarita, Pucerto Rico, andiir
Other of like situation, confirmation shal be issued by their Governors, with

advice of the Officiales Reales, King's (Fiscal MinisLer)) ndl of the Lieuten-

nnt General Letrado, where he may be stationed. TheJ sam e officersshall
alsodeterminee the appeals fromn the sub-delegate, who shall have been, or

s ha,l be appointed i each one of the said provinces and islands,without
recourse being had to the Audliencia, or chancery of the district,unlessthle
two decisions he atariance, andtlhen this is to he officially, and, by way of

consultation, to avoid theexpeiiscs of appeal. WVherever there shall betwo
O)lfieiales Reales, the younger in office shall be the advocate of the RoYal

treasuryin these causes, and the eldler,tihe associate judge of the(: governor,

using the aid of counsel where there is no Au(litor or Lieutenant Governor;
and if the question is a point of law, b)y applying to any lawyer within or
out of' the district,anfl where thereshall be butlone Official Real, anyiir .

telligent person of thel)aIco miay bc appointed as the advocate ofthle Royal
treasury.

", It shall also be the duty of the Governors, with their appropriate judges,
to examine concerning the com-position.4 ofthe sub-delegates, as provided in
respect to the Alulien1cia4s."

'T'he 5th section, whi(ch prescrihes duties to the Audiencias, and the other
ticcrs to whomntile powerol confirnmtion is given by the ordinance, mean-
ing the Governors mentioned in the 12tlh section, is in these words:"TThe
possessors oflands sold, or compromised for, by thercslpct~ivesul-l-delegates,
from the said year 1700, to the presenttimne, shal! o:t be molested, disturbed,
nor informed a'liinst now. nor at any time, if it shall appear thatthey have
been confirmedb)ly my Royal person, or by the Viceroys and Presidents
of the respective (listricts'while in olliec; but those who shall have held
their lands without this necessary requisite, shallaplly for their confirma-
tion to the Audiencias of their district,aoznd to the other officers on whoinathis
power is conferred by the present rerullatioon. These authorities having m

amined the proceedings of thle sub-dcleg-ites, in ascertaining the quantity and
value of the landsJZ.question, andl tlepatent that way have beec, issued for

AJem,shal4-d~i3rnuc whether the sale or comnpmosition was inade without
fraud or collusion, andl at reasonale pr;£Cs. '1'his shal1 1c done with th&
judgment an(d advice of the Fiscals, After considering every chlcurnstnnsce
and the price of the sale or composition, and the respective dutles of "mcdi-
anata" (first fruits ofthe half year) appearing to have been paid into the
Royal treasury, and the King's money being again paid in the amount that
may seem proper, the confirmation of the patent of possessors of these lands,
shall be given in my Royal name, by which the property and claim in~sid
lands shall be rendered legal, as well as in the, waters and uncultivated parte,
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.ni they and their successors, general and particular, shall not bc nolestced
therein.

ln a(diLion to thc duties prcscr;. ed in th1is section, the Otlh prescribes, that
''the Audlicncias shall issue the confirmations by provinces, and in my Royal
.D1m1e, after an exiininzation by the Fiscal as before said, without greater Jy-
dicial expense to tile parties than what is required by the regulated prices
for s! '.h act.

' I'or this iptrpOSe, they arc to collect from tile sub-delfcfates of their dis-
tricL th1e picccdingi that havi-e ta plnplace in the bale or composition of that
forlw.1hich confirlmatioll shall be required. XWith these, and in proportion to
the, istiniatud valuc of the lands, and considering-lp, at the same time, the bene-
fit vdhichi it. was my pleasure to gralit to tlhse in subjects, by relieving Lhem
from tlhc expense of ap)plying to my Royal person, they shall dcte;rmine the
sum to be paid inc for this eow favor."

In theCs suetions, no Powelr is given to the Audiencias, or to the Governors,
to pointit iub-dclegotes. l3ut the intention to make sales, and not gifts of
lands, whvhich is perceivable ii themi, furnishes ground for a further objection
to the validity of thei-concession in this case, if the ordinance extended to
Louisiana. 13y these sections,rno confirmations are to be made, except v1pon.
sales, or compromises, for aconsideration in money proportioned to the
estimated value oflthe land, the paynient of which consideration is to
precdle M/e coinfir motion; and, in addition to being compelled to pay the
value of tlhc lan;d, the purchaser is required to pay the dues of medianata,
(first fruits of the half year) and also, to pay for the favor which it was the
Royal pleasure to confer, in relieving hiim from the expense of applying to
the Royal lcrson to obtain confirmation.

Thac laws, 14 and 15, cited ill the second section of the ordinance, the re-
quirements of which laws are there directed to be regarded, show that the
King'sgeneral intention is to sell his lands. In the former of these laws lhe
declares, that, " as we have sucededed to the entire seignory of the Indies,
and all the lands and soil that have not been granted away by the Kings,
our predecessors, or by us, in our name, belonging to our patrimony and
our royal crol-n, it is proper that all lands held under false and illegal titles
should be restored to us; and that all the land that shall remain, after re-
ceiving what may he necessary for constructions, commons, and pasturages,
for thle places which are tacessary, not only for the present but for the fu-
turc; and after distribnting to the Indians what may be necessary for tillage
and heading, confirming the land they now hold, and granting thein more,
shall be free for grants and dispositions thereof at our pleasure," &c. And in the
15th lawv, after having, among other things, directed an adjustment of title,
It is directed, that " all the lands that sliall remain to be adjusted shall be
offered at public sale, and knocked down to the highest bidder," &c.
The Sth section of the ordinance directs that " a proper reward shall be

given to those who shall inform of lands, grounds, places, waters, and of
uncultivated and desert lands, and shall be allowed a moderate portion of
those of which they shall have informed as being occupied without title;"
the 7th section having authorized the sub-delegate to determine the quantity
to be granted for such service.
A vie4 of the whole ordIinanec removes all doubt as to the general inten-

tion to sell and not to give the royal lands, except to the inhabitants of
towns for pasturage and commons, according to their wants, and to the
Indians, as mentioned in the laws, 14 and 15y, just recited, and. except so
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far as the granLq wbich may hle made to those who shall give infortilatiaB
against persons occupying lands without title, authorized by the 7th and
8th sections, may be considered as in tile nature of gifts.
From this view of the ordinance, tilc ambigUous meaning of the term

7nercdes, to be found in its preamble, produces no. difficulty. The sense
in which that tcrm must be received, is to be (determined by a view of the
whole ordinance; it necd not necessarily be interpreted to mean gifts,
but may as well be interpreted to mean grants. If, however, it necessarily
importedl gifts, effect is sufficiently given to it in this sense, by the gifts to
be made to the inhabit'ints of towvns for commons andl pasturagc, and to l
made to the Indians, as directed in the 14lth and 15th laws, before advert.
cd to.

If, then, this ordinance was l.o be be nlalde the basis pllon wwhich the rights
to confirmation in this case sho11hile determined, the claim could not ix
confirmed, on.the ground that thie concession was not madte Upon a sale for
?noney, and at the re(tonabile !I/ile? of the iland, hut wvas made in consder.
ation ofpltmic srrvicc.s; a consideration uniknownotlo the ordinance, exception
tile case of an informer, as aidlhorized ill the 7th and thil sections, wher
lan(ls are authorizr(d to hv adjudged ill inoderate qluiantities to those who
shall give information of' themi ais being occupie't I withoutt title. Thisis
the only species of servicec for which this ordinance auithorizes a concession.
'['llis is thle 0111oV cas ii which aI so -delegatc is made the *judge of the value
of services. Ile is not. niade thc judge of the value of services of the nature
of thosc upon vihit:1 Iflie conecssionl ill question is alleged to have bcen
issued.
From this exaniijation, it *:ill appear to h)e the interest of the claimant

to deprecate a deicsionvihl is lo mnake t1i3 ordinance the rule by which
his rights are to he tried. The repupiunancy betwvecn this ordinance on the
one hand, and the regulations of (01eily, (layaso, and Morales, onthe
other, is apparent in the end and ohejtcts ot' each, and il their respective pro.
visions. To raise a revenuc was the leading object of the former, and the
sale of lands the means to be used for its accomplishments; and the settle.
7nent of t/C country and intcr.yt. *J'iill/a-e were tlhe objecL;S of the latter,
anr donations of land were the meamus to he used for securing these ob-
jects. The repugnancy is sulch that both cannot exist together: one must
give way to the other-one moust be regarded as void of authority.
The regulations, especially those mnade by the governors, were the acts

of the supreme authority in Louisiana; the acts of that authority, which
the inhabitants there regarded as both legislative and executive, which,
in 1799, abolished the former govcirrunlent, and established a new one;
abrogated the existing laws, and introduced a new code; that the re.
gulations were the acts of an authority so transcendent, furnishes apre.
sumption in favor of their legality. That the acts of the supreme authority
in Louisiana must bc regarded as prima facic authorized, is a proposition,
the admission of which appeals to be necessary to entitle any of the acts of
that government to be regarded as valid. The presumption arising in fa-
vor of the authority of thle Governor General to nuke regulations for the
distribution of the royal lands, is fortified 'by the length of time during
which grants; were made in pfursuance of those regulations; and which, it il
reasonable to believe, were made with a knowledge of the Spanish Court
.And is further supported by the recital contained in tile preamble to the re-
gulations of Morales, that tfic power to grant lands belonged to the ciinl
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