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ned, and c' - smittec of the Whole House on the state of the Union.

Mr. BuCEANAN, from the Committee on the Judiciary, to which had been
referred the memorial of Luke E. Lawless, complaining:!.of the official
conduct of James H. Peck, Judge of the District Court of the United
States for the District of Missouri, made the following

REPORT:

The Committee on the Judiciary, to which twas referred the memorial of
Luke B. Lawless, complaining of the offdical conduct Vf Jgames H.
Pecke, Judge of the District Court of the United States for the dis-
trict of Missourii report:

r

That, in consequence of the evidence collected by them, in virtue of t;ih
powers with which they have been invested by the House, and which is
hereunto subjoined, they are -of opinion, that James H. Peck, Judge of' the
District Court of the United States for the district of Missturi, be impeach.
ed of high misdemeanors in office.

AN ABSTRACT OF THE CASE OF..
Julie Soulard, widow, James G. Sotl- )

drd, and others, heirs and legal Jc- .
representative. of 4ntoine Soutard, gIn the Distriet Court of Misburi.#deceased, .

7The United States.
(IJn which the opinion of Judge Peck, referred to and ptintod as paft of

tkieevidence, was pronounced. Prepared from the reooir, by C.Ky Wiek.
uifEiinder the direction of the committee "

AYhe petition of Soulard's heirs was filed on the l2.d August$ 1824, against
he United States, in the. District Court of Missouri, claiming-ten thousand
lrpents of land, under a Spanish concession, which petition -as. ambended.at
the November term, 1824, by leave ofithe court.
;(VAt the Marchi terin, 1825, tbe UnitedStates, b.y her attorney, -.filed in
court their answer. to the said petitio. And at the; bane term,.n issue of
'it was submitted. to the jury in the.s words:
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I\Vs t!,lrcrcw.l ;:. .e cct.uic . c cci p SOci 'cl ;ilccw:)'!pdain
bill allegfed?' Thfh jvvcIsic' w :c c ::c- cioll. ns ;,Hleg'' ill con

jda~irctt> sll 1'.TueI,1:,ew.1e sw. jt clrd:c'ia l 41hi ic.1pnll tthe deipositionsand
documnen ts Iled, Nv hliIl are ¶crc'r at ic: n-Ihpt)un tle retordl
On the focurtlh \Elond ;v ill D)ecenibor, 1625, tim .Jti ;c of thIe Ditrict Court

pronounced thle lollowii - tdecruc:
ItAnd thercc cp0 n thiii s cnausc was coutliiwdtid-circl:e idv isencen t. front tern.

to termi, until the I)ecen her l ccof :;idritIc t, beillc; tie fou t h Morcdayof
D)ecembher, ill the( yvar of otIur I,ord one t sicoc:4:cndl ciglht hunIrlced and tventv.
live, at which dlay ' tlce saidl c:ause co:n in on to be dehatcd and heard ;inthe
preecnec of the counsel rOr the p)etilioncers, anti of tile attorney of the United
States for the 1)istrict. of M1 issoJuri, Oil the petition, tihe answer and the testi.
nmonly which is eclliedied ill the record, it :tpprcars thattlhe petition sets forth,
in slihsLarncc, that, solri tini)c icl tilc nont 1l of' April, one thoousati(l seven hun.
dred and ninety six, Antoine Snulard, the ancestor of the preseCnt petition.
ers, being theen a resirlecit of the p)rov since of Upper Louisiana, andt Surveyor
General of the sacne under the Sp)aiiish Government, presented his petition
to the then Lietlenant Governor of said p irovinlce', I)On Zenon Trudeau,
praying the grant of a tract of ten thousand arpecnts of land, to he located on

any vacant Tart of the royal domain. That, in compliance with the said pe.
tition, and in order to remunerate the services of said petitioner, the said
Don Zenon Trudeau, Lieutenant Governor, did, about the time aforesaid,
grant to the said petitioner ten thousand arpents of land, and by said decree
of concession, did order the said quantity to be located, surveyed on anyvacant
part ofthe royaldomain in said province, at the election of said )etitioner. That
the sai(l quantity of land was, afterwards, on the twentieth day of February,
one thousand eight hundred and four, surveyed and located by the deputy
surveyor, Don Santiago Rankin, on a Vacant lbart. of the public land, situate
about fifteen miles WVest of the Mississip)pi river, an(d seventy miles North of
the town of St. Louis, on a branch of the river CuivIe, ant-d bounded as fol.
lows: commencing at a point in tile Northeast qulartcr of section twenty.
five, township fifty-one North, range thruce \Wcest, rins thCenCc North, s!Xty-
eight East, three hundred anl( sevenicen chains cig.,ht lills, to a point in the
Northeast quarter of section fourteen, townisihip fifty-one North, range tMDo
West; thence, North twenty-two Wlcst, ttwo huntdred and fourtecn chains and
sixteen links, to a point in the SoutIheast qcarter of section thirty-four, town-
ship fifty-two North, range twvo West; thlence, South sixty-eight West. three
hundred and seventeen chains and eight links, to a point in the Soatheast
quarter of section eleven, townshil) ifty-one North, range three West;
thence, South twenty-two E ast, two luln(idreadil fourteen chains sixteen
links, to the pilaco of beginning. And th:ct a certificate of said surVey maS
duly made and recorded in the book of record of surveys kept by file said
petitioner, u surveyor as aforesaid. That before the time when claims
should have been filed, pursuant to the act of Colgress of the second of March,
one thousand eight hundred and five, the sai(! (lecI" e of conession and cer-
tificate of survey were, by mistake, thrown into the fire and destroyed.
That, in consequence of the destruction of said concession and certificate of
survey, the said petitioner considered thart lhe 'was excluded from the benefit
of the act of Congress passed for the relief of land claimants, and omitted
to file any notice of his claim, andl has thereby been deprived of the benefit
of the laws heretoforepassed by Congle.ss. 'T'hat, of the said tract of land,
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e thousand nlim hundirled and fortv-seven aeres and fhirty-fivc hundredths
ofan acre II.I% o heell sold b)v tile IUniteL' Stales, and that the residue of the
said tract is not claimed or p)osscsscd by any p)ez'sOn other than the petitioner:
.lnd that the same ha.s been reservc(l from public salc until the final adju-
rlication thereoll, by tlic proper tribunal. 'IThe petitioner prays that the va-
liditV of his said claim may be inquired intO and decided, and that his claim
and title may bC confilrrnel to all that part of the said tract which has not
been sold as aforesaid 1)by the Unlited States; and that he be authorized to enter,
in any of the land offices in thc State oWf Missouri, the quantity of one thou-
%an(l ninc hundred and f.rty-seven acres and thirty-five-hundredths of an
acre of land, thle quantLity sold as aforesaid by the United States. It appears
also, that, on the scvcntcenth d.ay of .March, one thousand eiglt hundred and
twenty-fivc, *nlic Soulard, wvidow of the said petitioner, an . Jamcs G. Sou-
lard, lienry G. Soulard, Eliza Soulard , and Benjamin A. Soulard, children
and heirs at law of the said petitioner, filed their petition, setting forth that
the said Antoine Soulard, after having filed and prosecuted his said petition,
died, leaving the said widow and children Lis only theirs andl legal rcprescn-
latiics, and pray)ing that the said cause might be revived and stand in their
names against the United States; and the attorney of the JUnited States free-
l) admitting all the facts set forth in the petition of tile said widow and chil-
dren, the said cause was revived accordingly-.
And italso appearing that the answer of the attorney of thc United -States,

sctsforth, in substance,that he is wholly uninformed of all the matters and tilings
i! the said petition of Antoine Soulard, revived as aforesaid, contained,
arid therefore that lie does not admit the samc to be true, and that he prays
the court, that the said petitioners may be held and required to prove all
such facts, matters, and things, the existence whereof is or may be deemed
necessary to the confia-nlation of the said clings. A\ndl, moreover, that thc
said petitioners may be required and compelled to produce and showv to
,he court the law, usage, or custom, hy force and virtue whereof the said
claim can or ought to be confirmed. And it further appearing, by the find-
Ogofthc jury impanneled Lo try tHc issue dIirected in. this cause, that such

'oncession was jnaule to the said Antoine Sculard, as in the said petition is
i!alcd: and it also appearing in evidence ofl~Tcrd on the part of the said
dlitioners, that a survey of!' the.saisnd ]l.d was made, anad a plat thereof re.
:urdcd as in tlhe salid ptition is stated, anl(d that it was the practice of the
Lioutenaat Gxovernors of Upper Louisiana to make concessions of land, ini
virtuc of their olliee as such G:overnors, and not in virtuLc of any commission
as sub-delegatc. And after dclbatc of' the matters aforcsaid, and the court

lag inC.uireld in the validity of thc title of the said petitioners; and for
hal it appears to the court, tlI:rt no grant of the King's domain could have
been legally made, unless inmade in virtue of some l:nav or authority from him;
ad for that the regulations of Counjjt O,'scily, of the eighteenth of February,
;a thle yearl ono th'OLusan1 l seven hundred and sevenIty, and of Governor Ga-
0os30ftltcninth of Septemnbcr, Odne thoLusanld sevenIIhIunclred and ninety-seven,
Iabdof Morales, the Intendant, of thte- seventcnth of July, one thousand seven
hundred and nincty-ninc, exhibit a general intention arid policy on the partof
e Spanish Governent, in relation to the disposition of the public domain,
icexcludes every reasonable suppositien of tire existence of any law;,

'Zge, or custom, under and in conforinity who%vlich the alleged concession
eight have l penperfected inlo a complete title, had not the sovereignty of

Ceo'llntrv been transferred to tile U niited States; and for that thle prince
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pies, commantis, and prollibitions, ill thuse regulations conlaicied, are ilut t0o
reconciled with ativ i(lCa of the legality of the said concession, and are in.
compatible wvitxh the existence of tny lawv, usage, or custom, in conformity
with which thle said concession might bave Occn confirimcd, had no chanp
of sovereignty taken place: the court doth therefore filod tle alleged com
cession and claim of thc petitioners to be illegal inl its origin, and invalid, ani
doth therefore decide, adjudge, and decree, against the validity of the same;
and (loth further order, adjudge, and decree, that the said petitioners pay ali
'costs and charges occasioned ill anl about. the prosecution and defence of thi
suit: and thereupon the said petitioners, by lheir attorney, aforesaid, pny
that they may appeal from the judgment aforesaid, of-thc court here, so V

aforesaid rendered to.the Supremc Cdurt of the United Stated, and to them
thc same is granted by the court here."

By which it will appear an appeal was prayed on the same day; and after.
wards, on the 30th December, 1825, the following appeal bond 'vas exent.
ed and filed with the papers:
Know a!! men by these presents, that I, Maric P. Leduc, am lheldani

firmly bound unto the Uuited States in the penal sum of five hundreddo
Jars, to the payment of *which, well and truly to be made, I bind myslt
my heirs, administrators, and executors, firmly by these presents. Selel
with my seal, and datel this thirtieth day of December, eighteen hundrd
and twenty-five.
The condition of the above obligation is such, that whereas Julie Soulard,

wvidow, James G. Soulard, Henry G. SoLlard, Eliza Soulard, and Benjamin
A. Soulard, children and heirs of Antoine Soulard, deceased, have thisdj
prayed for, and obtained, an appeal to the Supreme Court of the United
States, from the decree of this Court of the United States for the Miwou6
District against them, in a suit wherein they are petitioners, and the United
States are defendants: Now if the said petitioners shall well and trulypro.
secute the said appeal with effect, and shall pay all costs occasioned by them
in the prosecution of the same, and shall well and truly pay all costs which
may be adjudged against them in said suit, then the above obligation to k
void; otherwise to remain in full force and effect.

1\. P. LEDUC, EL. .]

UNITED STATES, )
Missouri District, s

I, Isaac Barton, Clerk of t}.e Coulrt of the tTnited States for the Missour
district, do hereby certify, that the appeal in the case of Julia Soulard, Wi
dow, and James G. Soulard, and others, childrc'i and heirs of Antoine
Soulard, deceased, against the United States, was ta1kcn at the Decemb
term of said court, being on the twenty-sixth day of December, one thor
sand eight hundred and twenty-five, and that, on the thirtieth day ofDr
cember, one thousand eight hundred and twenty-five, said court adjourcDE
to sit again on the third Monday of Apri) then next.

In testimony whereof, I have hereunto set my hand, and axnd
LL. s. ] the seal of said court, at St. Louis, the sixteenth day of Se?

tember, one thousand eight hundred and twventy-six.
ISAAC BARTON, ClkrA

4
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Court of thc United States for the AS/ate of Alissonri.
PEr(IS, JuInar..

Jaines G. Soulard andothers,

The UnitedI States. $
This is a petition under the act of Congress of thc 2;6thl May, 132'1,

which aulhorizes certain claimants of lands to institute proceedings in this.
court, to try the validity of their claimris, to obtain confirmations thereof.
The petition states, that, in the ycar 1796, a concession for 10,000 arpent!!

of land, to be located on any part of the royal domain, was issued by Don
Zenon Trudeau, Lieutenant Governor of the province of Upper Louisialla,
to Antoine Soulard, the ancestor of the petitioners, who was then the Sur-
vuyorGeneral of said province, in consideration of public services: thai; on
the 20th of February, 1S04, the quantity of land as conceded, was located
and surveyed by Don Santiago Rankin, deputy surveyor undersaid. Soulard,
and that a certificate of said survey was recorded in the b)ook of records of
the public .survey',. kept by the Surveyor General: that, before the time
wheni claims should have been filed, pursuant to the act of Congress of the
2d of March, 1S05, the said decree of concession and certificate of survey
were, by mistake, thrown into the fire and destroyed; and that said Soulard
believing he was excluded from the benefit of any of the acts of Congress
passed for the relief of land claimants, in consequence of the loss of said
papers, omitted to file any notice of said claim, and that be had consequent-
ly derived no benefit of any of the laws of Congress theretofore passed for
the relief of land claimants.
A jury, to whom the court had submitted that fact for trial, found, that a

concession, as above stated, had issued to the ancestor of the petitioners.
No settlement or improvement is alleged, nor any thing in relation to those
qualifications of the grantee, as to property, which are required by the regu-
lations. This statement of facts is all that is necessary to be prefixel to the
opinion of the court.
A mass of evidence was offered on the hearing of the cause, but except

that which is adverted to, and stated in the opinion, no part of it is material.

opinion of the Cout.
The interests to be affected by the decision of the questions arising in this

case, arc extensive. The questions themselves are novel. There is nothing
in relation to them which can be regarded in the nature of a precedent, or
authority to influence their decision. They are now, for the first time, with-
out any light from this source, presented for judicial determiination. In
their investigation, it is necessary to explore an extensive ficld,-a region
of waste, where darkness obscures, and labyrinths embarrass; where the
desolating hand of revolution, and of time, has removed many ofthose land-
inarks which, at any time, were scarcely distinguishable. Hesitation andl
distrust, therefore, must reasonably accompany the inquiry.
What were the laws which regulated the disposition of the King's (lo-

main, at the date of the alleged concession, is a question, first in order for
examination.

It is contended onl behalf of the petitioners, that the 81st article, of the or-
dinance of the King of Spain, became in force in Louisiana, immediately on



6 T Rep. No. 325. ]

the ratification of tlic treaty of Fontainehlcau, of the 3d of Novinl)bcr, 1762;
or, at all events, onl thc occupation of Louisiana by Spain, in 1769, under
that treat v
The assrliniltion, that this article of the ordinance becaine in force in Lou.

isiana, as contended( for, cithcr as it is iltcmptcd to bc supportLed by the law
of nations, or by the proclamation of Count O'Reily, Governor Gcneral,
appears to liC without fotindation.
By the law of nations, thc ancient latvs of a ceded country, continue in

force until changed by tile nev sovereign. But this principle, does not qp-
ply to those laws which a sovereign may have thought necessary to esta-
blish for the purpose of regulating the manner in which the royal lands
should be dispose(l of. It is a principle which applies to the municipal
regulations of a country ill general, and is necessary to the preservation of
or(Jer, the protection of rights, and the redlress of injuries. A different rule
woiiid he l)ro(luetive of great inconvenience. If a change of sovereignty,
of itself. introduced the lawvs of the new sovereign, the consequence would
be, that the inhabitants of a ceded country must often become sublectto
laws which they had not the means of knowing; which might be locked up
in a foreign language, and of which there could have been no promulgation.
These reasons, upon which, doubtless, the principle of the law of nation's,
adverted to, was established, do not exist in favor of thc establishment of the
saine principle in relation to those laws which may regulate the disposition
of the sovereign's domain. These are excepted from the operation of the
general principle of the law of nations here laid down. Each sovereign dis-
poses of his royal lands in such manner as he may think proper. lie may
grant them from under his own hand; or, lhe may adopt the more convenient
and judicious mode of delegating to others the power to grant them, subject
to such instructions or laws, as to him may appear expedient. But when a
sovereign (lisposes of territory by treaty, lie thereby parts with the rirht to
grant lands in such territory; the title to them having passed by sueh treaty
to another; and the authority of all persons whomr lie may have authorized
to grant lands for him, ceases with his own; and all laws relating thercto
become inoperative, tile subject upon which they were to operate, namely,
ilhc title of the sovereign, having been transferreI to another. The conse-
quence whieh follows this, is, not tlwat. those laws of the new sovereign, which
should regulate the sale of-.his royal lands, would be thereby intrdtluced
intO tthe ceded coUItilr . bLt, thlt no laws whatever, in relation to that sub-
ecct, would he in force there; and therefore, that no lands could he there
granted, except by the sovereign himself;, until he should provide therefor
by law, or otherwise.

It is possible for the legislative power of a government, so to form its
laws, as to make them extendl to, and be in force itl countliCs thereafter to
be acquired. This is a possible exercise of power, to wvhichery govern-
ment is competent. It is said by Mr. Livingston, in his answer- to Ar. Jefl
fcrson, in the discussion of the question of title to the LBatture at 'New Or-
leans, that this was done by Spain, in relation to her American pnssessrons
Lhe,-eafter to be acquired. His words arc, '; A code had long been preparer
for the government of the Sipanish colonies in the Indies, by which name
they designated all their American possessions. It is called the l'ecopilit-
ciond.tte Ids lcyes (e las Indies. It introduces the law of Castile, those of
the Partidos and of Toro, that is to say, the whole body- of the laws of splin,
in all cases not provided for by the lavs of the Indies, and declares that the
laws of that collection shall prevail in all the Spanish colonies, as well those
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iheln esiablishcd, as those which might in future bc diiscovcred or cstab-
lIshell."
"The moment then, that Louisiana became a Spanish province, it was

41Ubjectcd dejure, to the system of laws I have described; and defacto, none
rather has had the slightest authority since the transfer." (5th Am. Law
Jour. p. 143.)
That such a code as is here described was prepared by the Spanish mo-

inrch for his American dominions is certain; and that it was the intention
that this code should prevail in all the Spaiiish possessions in America, may
likewise be admitted; but it by no means follows, that it wvas to prevail in all
countries in America. which might thereafter be anne:ecd to thie Spaunish
daominious by treaty, inniedliaately on the ratification thereof, without
any further act otn /hepart of the Spanish government, to cotetnd it to
¶uch acquired countries; that it was to prevail in countries which, at thlc
(late of such annexation, should be inhabited and provided with laws, in
countries whose language and laws should be foreign to such code; in colin-
tries where, from this cause, as well as for want of promulgation, the means
{ fknowledgq of the laws contained in such code, had not boen afforded,-
The intention of this legislative declaration -is sufficiently satisfied, byst allow-
ing it to extend the laws to which it has reference, to all the then Spanish
colonies in America, and to such as might thereafter be established in the
said doominions, as wvell ini countries then discolored, as in those thereafter
to be discovered; and by allowing it also to express an intention, that the
code was to be adapted to, and to prevail in, all the Spanish possessions in
America, as well those acquired.by treaty as others; but, with respect to the
former, that they should be extended there, and made to prevail there, by
an act of the government competent for such purpose, aJter such annexation
by treaty.
A view of the Spanish dominions in America, at the date at which the

code was given, favors the construction here contended for. The words
themselves do not embrace the ease of an acquired colony. It is scarcely to
be supposed, that such a case was inten.led by the lawgiving power to be
embraced by them; shall we allow a sense and interpretation, a comprehen-
5ion to words beyond their necessary and proper -import? Shall ve (lo this
in derogation of the principle of international law before mentioned; in vio-
lation of those maxims of justice that should receive a universal recognition?
If this construction be not correct, at what point of time was the code of the
Indies to be regarded as in force ;- Louisiana? %Vas it to be regarded as in
force there, immediately on ,jc occupation of the country by Spain, and
,without any promulgation or translation of them? or was some further act
necessary on the part of Spain to introduce them there? This question must
be answered in the affirmative. I do not, therefore, hesitate to deny, to the
words quoted by Mr. Livingston, the effect which he imputes to them. The
construction here given, agrees with that given by the Spanish government
itself, so far as the acts of that government furnishes any construction.
When Spain took possession of Louisiana, in 1769, after the cession to

her by France, no magic influence followed this act; the laws of the country
were not thereby'changed; nor had they been changed by the ratification of
be treaty in 1762. This change remained to be produced by an act of so-
ereign power on the part of the Spanish government.
Accordingly, Count O'Reily, clothed with extraordinary powers, at the

Pad of 3 military force, and as the Goverr.nr Gonoral of Lcuisiana, by pro-
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decimation made inmmediately after his occupation of Louisiana, and forre.
sons therein mentionid ,abolished the then existing form of government, ani
estal)lished a new one; abrogated the ancient laws, and introduceCd the ce
of thc Indies, and took mcasurcs to provide the inhabitants with themen,
of becoming acquainted therewith. The codec itself is introduced in quali.
flying terins, and it was cicarly no part of the intention of that proclamation
to introduce thc 81st article of tile ordinance of 1751, but only to introdin
that portion of the code of /te Indies which was of a general nature, andw
that which had relation, exclusively, to the sale and grantof the landsoftie
Crown. It was not until the followilln year, that O'Reilly dlirected hijnt.
tention to thlis subject. On the 18th of February, 1770, he publisihed am
of regulations, prescribing the terms and conditions upon which lands shoni
be granted.

It is manifest, fromn these 'regulations, that O'Rcily did not considered
81st article of the ordinance mentioned, to be in force in Louisiana. Il
does not. pICtecnd to derive his authority to grant lands from that ordinance,
but he assumes the exercise of that power, as one among those given byhis
comm issionS .
We have the testimony of M1forales, the intendant, in the preamble tob`

regulations, that the power to grant lands belonged to the civil and miliunrs
Government, after the order of thle King of Spain, -that is, ill virtue ofrl
order of t/c 2/ih /itigusi, 1770, the powers of the civil and military Go.
vernment both centered in the Governor General. To him belongedte
ponver to divide an(l grant lands in virtue of this order.

If the 81st article of tic ordinance of 1754, hadl been introduced .inu
Louisiana, by the law of nations, in virtue of the Treaty, or by the Iegi
lattive declaration contained in the code of the Indies, or by the proclamation
of O'ReilY, and if it also authorized the Governor Gcneral of Louisiana
grant lands, why (lid O'Reily think it necessary to derive this power from
the special terms of his commission? And wvhy was a special order of the
King deenled necessary for this purpose?

Alorales, the intendant, in the preamble to his regulations, 'After recitini
the power to distributc lands, which had been given to the intendancylby
the decree of the King of Spain, of 1798, proceeds to state the manacria
which he intends to exercise that trust, thus: "wishing to perform this im
portant charge, not only according to the 81st article of the ordlinanceof the
intendants of New Spain, of the regulations of the year 175.t, cited in thi
said article, ande the laws respecting it, but also with regard to local circus'
stances and those which may, without injury to the interest of the Kinne
contributeto the encouragement, an(l to the greatest good of his subject'
ready established, or who may establish themselves in this part of his posS
snus." If the 51st article of the ordinance mentioned were in forin
Louisiana, it was a law obligatory upon Morales, the intendant; a commid
to him, and from which he could not legally depart. How, then, couldi0
performn this important charge " wit/l regard to local circumstances; 04
tho/e w/hicIL uay, without injitry to the interests of the King, contrite
to the encotaragenIest and to tIe greatest good of Isis subjects."

It must be that the intendant here considers the ordinance of 17.54 infot
only by his adoption, and expresses his intention to adopt it so far, ands
farther, than local circumstances should make it expedient. The regulatioM
of O'Ieily, of a(Jyoso, and of Morales, in their provisions, and the g
cral policy in which they are dictated, are, moreover, so repugnanttoit
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ordlillancc of 154, as conclusively to show, that the latter was not in force
in Louisiana, in the opinion of the framers of these regulations; for if the
ordinance was in force in Louisiana, and the Governor General derived his
authority to grant lands from the 12th section of it, he certainly could not
annul the provisions of that ordinance from wvIlich hie derived his authority,
by making regulations repugnant thereto.
A comparison of the provisions of this ordinance with those of the re u-

lations mentioned, will show, that there exists a general repugnancy be-
tOvecnlthem; and an examination of the former villa also show, that, if it be
regarded as having been in force in Louisiana, no concession issued by the
Licutenant Govcrmrw, or commandant, can be considered authorized or valid.
The 1st section of the ordinance of 1754, provides, "t hat, from the date

of this my Royal order, the power of appointing sub-delegate judges, to
sell and compromise for the lands, and uncultivated parts of the said Do.
minions, shall belong hereafter exclusively to the Viceroys and Presidents
of my Royal Audiencias of those Kingdoms wvho shall send thcm their ap-
pointment or commission, with an authentic copy of this regulation."

4"The said Viceroys and Presidents shall be obliged to give immediate
notice to the Secretary of State and Universal Despatch of the Indias, of the
ministers whom they shall make sub-delegates in their respective districts
and places where they have been usually appointed, or where it may seem
necessary to appoint new ones, for his approbation."
"Those at present exercising this cominissjon, shall continue. These,

and those whom the said Viceroys and Presidents shall hereafter appoint,
may sub-delecate their commission to others, for the distant parts and pro-
vinces of their stations, as was previously done."
This section prescribes the authority by which alone a sub-delegate call

be appointed. It gives to the Viceroys and Presidents of the Audiencias
the exclusive power of making those appointments; makes them the exclu-
sive judges of the places and districts where such appointments may be ne-
cessary; and vests the sub-delegates with pouner to sub-delegate their com-
mission to others for the distant provinces and places of their stations.
Had the Lieutenant Governor of Upper Louisiana, his appointment, as

sub-delegate, from the Viceroys or Presidents of the Audiencias? or had he
a sub-delegation from one so appointed? It has been proved on behalf of the
petitioners, that he had not. 'The evidence, of the late Lieutenant Governor
of Upper Louisiana, to this point, is, that he, and his predecessors, acted as
sub-delegate, without any commission, as such; that he, and they, perform-
ed the functions of that office in virtue of their commission as Lieutenant
Governor which issued from the Governor General of Louisiana; that the
practice in other parts of the province, in this respect, was the same as in
Upper Louisiana; in all, the Lieutenant Governors were, ex officio, sub-dele-
gates. An appointment from the Viceroys or Presidents of the Audien-
cias of the Lleutenint Governor to be sub-delegate, is not permitted to be
inferred from the -;performance of the duties ofthat office; the absence of
such appointment, a:, -vael as the authority! in virtue of which the duties of
the office were assumed, having been proved. According to this evidence,
the Lieutenant Governor of Upper Louisiana was not a sub-delegate within
the intention of the ordinance. Nothing can be more clear, than that a con-
cession of lands by a Lieutenant Goveenor awho had not been appointed a
sub-delegate by the authority prescribed in the recited section ofthe ordinance,
can be allowed to possess any validity, if that ordinance be considered as

2
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havinglciiinn force. The N2th section of this ordinance, wh)lich is relied
upon oibehalf of the petitioners, as nuthorizir:g grant sof land in Louigiana

by the Governor General, does not vest that mother with power to appoint

Sub-delegates; thilspower hv isgbeell clively given, by the 1st section,
to thc Vicerovsaand Presidents s :f the Andicacias, but ve:csts him*v ith pry-

'isely thle sam powverandjurisdiction, in relation tot hesale and grantof

landls, %vh,,J hadbcen givcn in previous sections tothCe Aud icia.s, and di-

rccts, in addition, that certain other officers shall be associated with him, by
whose advice confirmations are t. iSSue.
The 1Nt1h section is in these words: "in the distant provinces of the Au.

Miencias, or where the scenc intervenes, as Carracos,flahanaas, (Cartagen,
Buenos Ayres, Panama, Yucatan,,Cainana, Margarita, Pucerto Rico, andiir
Other of like situation, confirmation shal be issued by their Governors, with

advice of the Officiales Reales, King's (Fiscal MinisLer)) ndl of the Lieuten-

nnt General Letrado, where he may be stationed. TheJ sam e officersshall
alsodeterminee the appeals fromn the sub-delegate, who shall have been, or

s ha,l be appointed i each one of the said provinces and islands,without
recourse being had to the Audliencia, or chancery of the district,unlessthle
two decisions he atariance, andtlhen this is to he officially, and, by way of

consultation, to avoid theexpeiiscs of appeal. WVherever there shall betwo
O)lfieiales Reales, the younger in office shall be the advocate of the RoYal

treasuryin these causes, and the eldler,tihe associate judge of the(: governor,

using the aid of counsel where there is no Au(litor or Lieutenant Governor;
and if the question is a point of law, b)y applying to any lawyer within or
out of' the district,anfl where thereshall be butlone Official Real, anyiir .

telligent person of thel)aIco miay bc appointed as the advocate ofthle Royal
treasury.

", It shall also be the duty of the Governors, with their appropriate judges,
to examine concerning the com-position.4 ofthe sub-delegates, as provided in
respect to the Alulien1cia4s."

'T'he 5th section, whi(ch prescrihes duties to the Audiencias, and the other
ticcrs to whomntile powerol confirnmtion is given by the ordinance, mean-
ing the Governors mentioned in the 12tlh section, is in these words:"TThe
possessors oflands sold, or compromised for, by thercslpct~ivesul-l-delegates,
from the said year 1700, to the presenttimne, shal! o:t be molested, disturbed,
nor informed a'liinst now. nor at any time, if it shall appear thatthey have
been confirmedb)ly my Royal person, or by the Viceroys and Presidents
of the respective (listricts'while in olliec; but those who shall have held
their lands without this necessary requisite, shallaplly for their confirma-
tion to the Audiencias of their district,aoznd to the other officers on whoinathis
power is conferred by the present rerullatioon. These authorities having m

amined the proceedings of thle sub-dcleg-ites, in ascertaining the quantity and
value of the landsJZ.question, andl tlepatent that way have beec, issued for

AJem,shal4-d~i3rnuc whether the sale or comnpmosition was inade without
fraud or collusion, andl at reasonale pr;£Cs. '1'his shal1 1c done with th&
judgment an(d advice of the Fiscals, After considering every chlcurnstnnsce
and the price of the sale or composition, and the respective dutles of "mcdi-
anata" (first fruits ofthe half year) appearing to have been paid into the
Royal treasury, and the King's money being again paid in the amount that
may seem proper, the confirmation of the patent of possessors of these lands,
shall be given in my Royal name, by which the property and claim in~sid
lands shall be rendered legal, as well as in the, waters and uncultivated parte,

10
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.ni they and their successors, general and particular, shall not bc nolestced
therein.

ln a(diLion to thc duties prcscr;. ed in th1is section, the Otlh prescribes, that
''the Audlicncias shall issue the confirmations by provinces, and in my Royal
.D1m1e, after an exiininzation by the Fiscal as before said, without greater Jy-
dicial expense to tile parties than what is required by the regulated prices
for s! '.h act.

' I'or this iptrpOSe, they arc to collect from tile sub-delfcfates of their dis-
tricL th1e picccdingi that havi-e ta plnplace in the bale or composition of that
forlw.1hich confirlmatioll shall be required. XWith these, and in proportion to
the, istiniatud valuc of the lands, and considering-lp, at the same time, the bene-
fit vdhichi it. was my pleasure to gralit to tlhse in subjects, by relieving Lhem
from tlhc expense of ap)plying to my Royal person, they shall dcte;rmine the
sum to be paid inc for this eow favor."

In theCs suetions, no Powelr is given to the Audiencias, or to the Governors,
to pointit iub-dclegotes. l3ut the intention to make sales, and not gifts of
lands, whvhich is perceivable ii themi, furnishes ground for a further objection
to the validity of thei-concession in this case, if the ordinance extended to
Louisiana. 13y these sections,rno confirmations are to be made, except v1pon.
sales, or compromises, for aconsideration in money proportioned to the
estimated value oflthe land, the paynient of which consideration is to
precdle M/e coinfir motion; and, in addition to being compelled to pay the
value of tlhc lan;d, the purchaser is required to pay the dues of medianata,
(first fruits of the half year) and also, to pay for the favor which it was the
Royal pleasure to confer, in relieving hiim from the expense of applying to
the Royal lcrson to obtain confirmation.

Thac laws, 14 and 15, cited ill the second section of the ordinance, the re-
quirements of which laws are there directed to be regarded, show that the
King'sgeneral intention is to sell his lands. In the former of these laws lhe
declares, that, " as we have sucededed to the entire seignory of the Indies,
and all the lands and soil that have not been granted away by the Kings,
our predecessors, or by us, in our name, belonging to our patrimony and
our royal crol-n, it is proper that all lands held under false and illegal titles
should be restored to us; and that all the land that shall remain, after re-
ceiving what may he necessary for constructions, commons, and pasturages,
for thle places which are tacessary, not only for the present but for the fu-
turc; and after distribnting to the Indians what may be necessary for tillage
and heading, confirming the land they now hold, and granting thein more,
shall be free for grants and dispositions thereof at our pleasure," &c. And in the
15th lawv, after having, among other things, directed an adjustment of title,
It is directed, that " all the lands that sliall remain to be adjusted shall be
offered at public sale, and knocked down to the highest bidder," &c.
The Sth section of the ordinance directs that " a proper reward shall be

given to those who shall inform of lands, grounds, places, waters, and of
uncultivated and desert lands, and shall be allowed a moderate portion of
those of which they shall have informed as being occupied without title;"
the 7th section having authorized the sub-delegate to determine the quantity
to be granted for such service.
A vie4 of the whole ordIinanec removes all doubt as to the general inten-

tion to sell and not to give the royal lands, except to the inhabitants of
towns for pasturage and commons, according to their wants, and to the
Indians, as mentioned in the laws, 14 and 15y, just recited, and. except so
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far as the granLq wbich may hle made to those who shall give infortilatiaB
against persons occupying lands without title, authorized by the 7th and
8th sections, may be considered as in tile nature of gifts.
From this view of the ordinance, tilc ambigUous meaning of the term

7nercdes, to be found in its preamble, produces no. difficulty. The sense
in which that tcrm must be received, is to be (determined by a view of the
whole ordinance; it necd not necessarily be interpreted to mean gifts,
but may as well be interpreted to mean grants. If, however, it necessarily
importedl gifts, effect is sufficiently given to it in this sense, by the gifts to
be made to the inhabit'ints of towvns for commons andl pasturagc, and to l
made to the Indians, as directed in the 14lth and 15th laws, before advert.
cd to.

If, then, this ordinance was l.o be be nlalde the basis pllon wwhich the rights
to confirmation in this case sho11hile determined, the claim could not ix
confirmed, on.the ground that thie concession was not madte Upon a sale for
?noney, and at the re(tonabile !I/ile? of the iland, hut wvas made in consder.
ation ofpltmic srrvicc.s; a consideration uniknownotlo the ordinance, exception
tile case of an informer, as aidlhorized ill the 7th and thil sections, wher
lan(ls are authorizr(d to hv adjudged ill inoderate qluiantities to those who
shall give information of' themi ais being occupie't I withoutt title. Thisis
the only species of servicec for which this ordinance auithorizes a concession.
'['llis is thle 0111oV cas ii which aI so -delegatc is made the *judge of the value
of services. Ile is not. niade thc judge of the value of services of the nature
of thosc upon vihit:1 Iflie conecssionl ill question is alleged to have bcen
issued.
From this exaniijation, it *:ill appear to h)e the interest of the claimant

to deprecate a deicsionvihl is lo mnake t1i3 ordinance the rule by which
his rights are to he tried. The repupiunancy betwvecn this ordinance on the
one hand, and the regulations of (01eily, (layaso, and Morales, onthe
other, is apparent in the end and ohejtcts ot' each, and il their respective pro.
visions. To raise a revenuc was the leading object of the former, and the
sale of lands the means to be used for its accomplishments; and the settle.
7nent of t/C country and intcr.yt. *J'iill/a-e were tlhe objecL;S of the latter,
anr donations of land were the meamus to he used for securing these ob-
jects. The repugnancy is sulch that both cannot exist together: one must
give way to the other-one moust be regarded as void of authority.
The regulations, especially those mnade by the governors, were the acts

of the supreme authority in Louisiana; the acts of that authority, which
the inhabitants there regarded as both legislative and executive, which,
in 1799, abolished the former govcirrunlent, and established a new one;
abrogated the existing laws, and introduced a new code; that the re.
gulations were the acts of an authority so transcendent, furnishes apre.
sumption in favor of their legality. That the acts of the supreme authority
in Louisiana must bc regarded as prima facic authorized, is a proposition,
the admission of which appeals to be necessary to entitle any of the acts of
that government to be regarded as valid. The presumption arising in fa-
vor of the authority of thle Governor General to nuke regulations for the
distribution of the royal lands, is fortified 'by the length of time during
which grants; were made in pfursuance of those regulations; and which, it il
reasonable to believe, were made with a knowledge of the Spanish Court
.And is further supported by the recital contained in tile preamble to the re-
gulations of Morales, that tfic power to grant lands belonged to the ciinl
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und military government, since the order of Ihe Kiing of 1770. What
this order waas; what power, what discretion it vested in the Governor Ge-
neral in making grants of the royal domain, and what restrictions it imposed,
is left to bc inferred (in the absence of the order) from the regulations them-
sclves, and the other acts of the Governor General under it. In relation
to these regulations, they may be regarded as rules which the governors
prcscribcd to themselves, and to the inhabitants of the Provinec, and bear
evidence that they had their source in a discretionary power. They are,
therefore, to be regarded as laws in respect of the subject which they regulate;
this conclusion follows from what has been said, and is consistent with a
doctrine olrend) laid down, that no grant of the public doomain can be re-
garded as lega, except made in virtue of an authority from the Crown; such
cithority in this instance being presumed. That [lhe regulations of O'Rcily
arcof a date anterior to the order of the King, of 1770, does not appear to
affect their authority. There would not, necessarily, be such a repugnancy
between this order and those regulations, as to annul the latter. The sutb-
Fequent sanction of these, and the presumption of their lacing authorized,
thence arising, must be considered sufficient to give them the authority of
low, whether the power to make them wvas comprised *in the general and
extraordinary pow\'ers given to the Governor General, O'Reily, previous to
theorder of 1770, or not.
Fromn what has been said, it appears that the regulations of O'Reily, of

Gapaso, ar.d of Morales, are the onlyylatws which regulated the distribLutioI
of lands in LJouisiana, under the Spanish Government. Was the conces-
sion, in this case, authorized by these laws? It is not pretended that it was;
ind that it was not, is unquestionable. But it is insisted, for the petitioners,
!hat the regulations of O'Reily did not extend to Upper Louisiana, and
,hat those of Gayaso andl of Morales, being of a date subsequent to the con-
:ssion, ought not to affect it; that if the regulations did not authorize this
Concession, they did not prohibit it; and that, as it is not prohibited, a pre-
5imption arises in favor of its legality; that this presumption sustains the
-alidity of the concession, and is suflicient to authorize its confirmation by
ias court.
In examining this reasoning, if it be admitted that the concession of an

Inferior officer is to be considered as prinza facie authorized, this prcsump.
ion,likc all others, can stand only so long as it shall remain unopposed by
evidence, or presumptions of a higher nature. A presumption can veigh

so far as it is calculated to induce belief; and so soon as it shall cease
odo this, in consequence of the existence of facts, inconsistent with such
lief, it ceases to make a prima facie case-oeases to furnish ground upon
which a decision can rest. The presumption which arises in favor of the
idily of the acts of the supreme authority, especially such as the enact-
ntofregulations, and the acknowledgement of the authority of these for

series of years, is of a higher nature than that which arises in favor of the
lity of a single act, or even a series of acts, such as concessions of land
the Lieutenant Governor, particularly when these acts are to be subject
he approval and confirmation of that supreme authority which gave those
ts that were to regulate the subject of concessions.
Upon what reason is it to be believed that the GoVernor General intend-
to authorize grants of land in Upper Louisiana, upon principles different

those upon which grants were to be made in every other part of the
nce? Upon what reason wvere grants of land to be limited in quantity
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in Natchiloehcs, Attahapas, and Opelousas, and unlimited in Upper LouLi
iinn? And what policy dictated the limitation of grants in the latter plau
to 800 arpcnts, which wc find in the 9th and 10th, sections of Gayaso'sr.
gulations, and in the Ist section of the regulations of Morales, if before!
these regulations there was no reason for a limitation? \' as not thc exteo
sion of settlement and tile cultivation of thc soil as much to be encourapd
bv the distribuLtion of lands in Upper Louisiana aselsex,:licre in ihe Provincte
Why, inUpJ)L r Louisiana, should grants have been mnade Wilhout regardlo
tic incans oflI-lie cultivator-, or withoutt regnt. toawnchllovation %viateyer,
when these particulars were to be attended to with strictness in every utht
halt of thne Province?
The regulations of'WIReily 'ere made for thle C!n:ire novice. nhey

were made, as wec arc inforined in the l)reamlble to diheni, in consequenceaf
petitions from iltec inhabitants, and of the information derived by the Go.
vernor in hi; visit through the country, and in consequence of thle report
of thc inhabitanis assembled in each district ly the Governor's order. Tbev
werc made to ' fix the extent of the grants of lands which should Lhereafid
be ma(de. as vell as the enclwsures,'' &c."any of the articles in Lhere.
Situations rfer top01)rticular places, and h1nve a local al)plication mncely; but
thle samern policy, nanmely, the extension of the SrwttlcIncnts, and tile interest
of fgr-icultur,cictaltetheCml all.

'T'hae regulations I)aving, in previous sections, authorized small grantsto
be made, in proportion to the neians of the cultivator, thle 8thi sectiondi.
rcets that "' no grant in the Opelousas, Attakapas, and Niatchitoclhes slall en
cced one league in front b1 onel Icague in depth; but when the land granted
shall not have that depth, a leagrueC and a half ill front by half a league in
dcpth iay be granted;"a1and the 9th article directs, that, "4 to obain
in tile Ope)lousas, Attak-opas, --,iadINTlatehitoclies a grant of forty-two arpn.e
in front l)y forty-two arl)ents in depth, the applicant must make appeartha
he is possessor of one hundred head of tame cattle, some horses and sheep,
and two slaves to look after them; a proportion which shall always beob
served for the grants to be mansde of greater extent than that declared in tne
preceding article."

It would appeal that the policy nl)pnrent in O'Reily's regulations dides
tend-itself to the Province of Upper Louisiana. But it is a mistake
suppose that a prohibition was necessary to deprive the Lieutenant Govern
or of the power of making grants, and that, Wit11out a prohibition, his grt
w.sould be valid. Tho reverse of this is truc-his grants arc invalid uiles
authorized by an express authority from Ihie King, either as derived thbagb
the Governor General, in the form of laws, or otherwvise. Can it be k
lieved that there existed an express authority which authorized this grant
10,000 arpents, without any reference to settlement, cultivation, or propose
qualifieations? The view which has been taken excludes such belief; n
with it, every presumption in favor of the legality of the concession.
But the evidence of the late Lieutenant Governor is introduced to pro~i

that, in Upper Louisiana, that ollicer was unrestricted as to quantity, thouc
the witness does not pretend that he lhad any authority, other than the 11W,
to make such concessions. The amount of his evidence is, that the 11,
clothed him, as Lieutenant Governor, with power to make concession,
and imposed no limitation as to the extent of the grant. Does the witnesses
to prove that there existed any unwrillen law, in virtue of which theogeg
mentioned, or any other officer of the Crown, was authorized to make gmD1
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of the royal domain? If hc does, the evidence is untrue. It may be as-
sUmced, with certainty, that no tinwvritten lawz , no principle of the S>pa-
nis!4 Constitution gives to any officer of the Crown the power to grant the
royal lands; and that such power, to be legitimate, must bederived from somc
atithurity other than thc Constitutlion of Spain, or any unwritten law, usage,
or custom. An express written authority was indispensably necessary to
authorize tice LieutenanL Govirnor of Upper Louisiana to grant lands. The
existence of stunh authority mnightLbe inferred from circumstances, but its
cx~stence is indispensable to thlc validity of a grant. Can it be inferred in
this case, that there existed a written authority in the nature of a law, or
otherwise, in virtue of which the Lieutenant Governor of Upper Louisiana
could grantlands, without regard to settlement, cultivation, the means of the
cultivator, or the extent of the grant? It cannot, because the general law, as
;vell as the general policy of the Spanish government, as evinced in all the
regulations mentioned, is at war with sucll inference. If such authority did
exist, it being an exception to the general law and policy, must be shown,
and is not to be implied or presumed. 'The witness proves no such authority;
hlo refers to none; he alleges thle existence of none, in such way as to prove
anv thing. If hie intended to prove the meaning of thc regulatit66s, that is
not the subhject of proof; these the court must construe for itself; if lhe means
there wvas written law, which gavc the alleged authority, the better evi-
dence, the lawv itself, must he Jzroduce(l; if hie miieans that there existed an un-
wvritten lalv which gave the authority, the witness docs not appear to be so
learned in legal science as to make his opinion of any value; could it be con-
sidered as a foreign law, and therefore the subject of proof, and could it be
at all admitted as possible, (which however it cannot) that any unwritten law
could give any authority, or pertain to the subject. 'T'his evidence,
thon, does not varv the conclusion before ;nade. that there existed no autho-
rity for the concession in question.
But if it were conceded that this concession furnished of iLself a presump-

tion of its own legality, and that no circumstances exist to impeach this pre-
sunmption, this alone would not be sufficient to authorize its confirmation;
the concession itself must be such as ''might have been perfected into a com-
plete title, under and in conformity to the laws, usages, arnd CUStOm, of the
Spanish government;" and the claim must be such as '' the l)rinciples of jus-
tice" require to be confirmed.
The 1st section of the act of Congress, which refers this species of claim to

the decision of this court, declares, " rhat it shall and may be lawful for
ay person or persons, &c. claiming lands, tenements, or hereditanments, in
that part of the late province of Louisiana which is now included within tile
State of Missouri, by virtue of any French or Spanish grant, concession, 1var.
rant, or order of survey, legally made, granted, or issued, before the 10th dlay
of March, one thousand eight hundred and four, by the proper authorities,1 any person or persons resident in the province of Louisiana, at the date
thereof, or on or before the tenth day of March, one thousand eight hundred
and four, and which wans protected or secured by the treaty between the United

states of America and the French Republic, of the thirtieth day of April,one thousand eight hundred and three, and which might have been perfect-
d into a complete title, under and in conformity to the laws, usages, and cus-
ons of the government under which the same originated, had not the sove-
gntyof the country been transferred to the United States, in each ln(l
Prveyslh eo(e, it shall undl may he lawful for such person or persons, &c.
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to prcscnt a petition to thle District Court of the State of Missouri, setwq
forth," &c. The section then proceeds to direct what facts the petition Mai
contain, an(l after having stated these, declares thl:Lt the said court is there
"authorized and required to hold and excrcisc jurisdiction of every petito-
presented in conformity withi the provisions of this act, and to hearanddt
terrine the same," 4c. "'iin conformity vwith the principics of justice, ani
according;to the laws and ordinances of the government under whichte
cluim originated." The 2d section declares, "I''iTat every petition whirl
shall be prcsentc(I Utnder the pVovisions of this act, shall be conductedac.
cording to the rules of a court of' equity ;" and further declares, "'Thati!
said court shall have full power and authority to hear and(letermine6i
questions arising in said cause, relative to the title of the claimants, theel
tent, locality, and boundaries, of the said claim, or other matters connect
therewith, fit and proper to be heard and determined ; and by a final de
crec, to settle and determine the question of the validity of the title, accord.
ing to the law of nations, the stilpulations of any treaty, and procecedingut.
der the same ; the several acts of Congress in relation thereto ; and the laai
and ordinances of the government from which it is alleged to have beendc
rived ; and all other questions properly arising between the clairnantsand
the United States." These discordant provisions of this act, make itdiH
cult to ascertain its intention, as to the rule of decision which the court isto
adopt.

It isto he remalked, that the act vests a newv jurisdiction. The firtpar
nf the first section defines, with great l)recission, the cases of which the cou
is authorized and required to take jurisdiction. An~y claim not included:
that description, is not within the jurisdiction of the court. To give jurii
diction, the olaimn must be in virtue of a French or Spanish grant, orofh
concession, warrant, or order of survey. These arc the only cases to which
the jurisdiction extends. But the description (loes not stop here ; otherer
cumnstances mnust attend it ; a furtiher description must apply to each case.
to ring it within the jurisdiction. The grant., concession, warrant, or order
of survey, which is to form the ground of claim, must have becn legallyy
nade, granted, or issued, before tihe tenth dlay of March, one thousand eight
hundred and four, by the proper authorities, to any person or persons resi
dent in the l)rovince of Louisiana, at the date thereof;" it must have bes
'"protected or secured hby the treaty between the United States and tht
French Republic, of the 30th day of April, 1803 ;" and it must be such
4" might have been perfected into a complete title, under, and in conformitT
to, the !awvs, usages, and customs, of the government under which the Sal
originated, had not the sovereignty of the country been transferred to tk
United States." If the claim is without any member of this description, b:
jurisdiction of the court cannot embrace it. If, for instance, it %VU06
originiated before the 10th day of March, 1S04, or by the proper authority,
or could not have been perfected into a complete title under, and in confer.
inity to, the laws of the government from which it was derived, jurisdictl
would not attach. If, hovcevcr, jurisdiction attaches to the case in coOck
quenc' of its being of the description mentioned in the act, it does notfolla,
that the claim would necessarily be entitled to confirmation; for althoU0
the claim, at its inception, should be such as might have been confried
the term "mnight," implies possibility, and such a claim, therefore, inu
or might 'not have been confirmed, according to circumstances, and as
principles of justice should require; the claimant might not have coMP#
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with the conditions of the grant, or the commands of the laa ; or lie might,
have abandoned his claim. Such a claim, therefore, the court in the latter
part of the section, is authorized " to hear and determine in conformity with
the principles of justice, and according to the laws and ordinances of the
government" from which it is derived.
The first part of the Ist section not. only defines the jurisdiction of the

court, but also furnishes a rule of decision, which the court is necessarily to
regard in determining the validity of the claim. Among other things, it re-
quires that the claim must be such as " migt have been perfected into a
complete title under, and in conformity to tIhe laws, "sages, and customs
of the Government from which it is derived, had not the sovereignty of the
country been transferred to toe United States." The claim before the court,
is for 10,000 arpents of land, founded upon a concession issued in 1796, by
the Lieutenant Governor of Upper Louisiana; and public service is the eon-
sideration upon which the concession is alleged to have been issued. No lo-
cation of this concession was made until the 20th of February, 1804, some
time after the treaty of cession must have become known to the claimant.
No settlement, no improvement or cultivation is alleged to have been made;
nor, in issuing the concession, was regard had to the means of the claimant.
In conformity with what law of the 9panish Government could this claim
have been confirmed? Not in conformity with the regulations of O'Reily.
It is the intention of these, that grants should be made with a view to settle-
ment and cultivation, and that th'e property and qualifications of the appli-
cant should determine the extent of the grant. It is their further intention,
that a failure to settle or cultivate, should occasion a forfeiture of the grant-
they authorize no grant which is not subject to these conditions; they
authorize no grant to be made except with regard to the means of the ap-
plicant; nor (lo they authorize any grant of a greater extent than a league
square.

Neither would the regulations of Gayoso, or or Morales, have authorized
the confirmation of the present claim. They present the same objections to
its confirmation that have been already adverted to, as growing out of the
regulations of O'Rcily. Each of these regulations contain provisions not to
be reconciled with the idea that the present concession could have been con-
firmed, in conformity with law, had no change of sovereignty taken place.
They equally evince an intention to authorize grants, with a view to tillage,
and the settlement of the country, and to secure these objects, they required
that, in all grants to be made, regard should be had to the family and pro-
perty of the grantee, to determine the extent of the grant.
The 9th section of Gavoso's regulations directs, that, " to every new set-

tler, answering the foregoing description, and married, there shall be grant-
Wd two hundred arpents of land; fifty arpents shall be added for every child
lie shall bring with himr."
The 10th section of the same regulations declares, that, "to every emi-

grant possessing property, and uniting the circumstances before mentioned,
who shall arrive with an intention to establish himself, there shall be granted
200 arpeuts of land; and, in addition, 20 arpents for every negro that he
shall bring: Provided, however, that the grant shall never exceed 800 ar-
pents to one proprietor. If he has such a number of negroes as would en-
title him, at the above rate, to a larger grant, he will also possess the means
of purchasing more than that quantity of land, if he wants it, and it is neces-
sary, by all possible means, to prevent speculations in lands."

.3
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13otil these section. refer, expressly, to thu p)roviniee of Upper LouisiaR
then known by the na1nic of Illinois, as Mnahifestly appears b1 the context.
The 1st section of the regulations of Morales prescribes, that, " to each

newly a,'rived family who are possessed of the necessary qualificatiba
to be admitted among the nuibner of cultivators of these provinces, and wbh
have olbtained the jPcrmission of the Government to establish thelimselveson I

place which they have chosen, therc shluil be gratited/or once, if it is on tht
bank of the Mississippi, four, six, or cight arpents i front on the river, by
the ordinary depth of forty arpents, and if it is at any other place, the quao.
tity which they shall bie judged cale to cultivate, and which shallbe
deemed necessary for p)asture for his beasts, in proportion according to tht
number of which ilhe family is comrnposed; understanding that the conces*
ion is never to exceed 800 arpents inl sU-erficiCs. "
The lOth section of the last mentioned regulations prescribes, that, "in

the posts of Opelousas and Attakapas, the greatest quanit ity of land that can
bce conceded shall bc one league front by the same quljantity in depth, and
when forty arpenLts cannot be obtained in depth, a half a league maybe
granted, aiid for a general rule, it is established, that, to obtain inl said postsa
half a league ill front by the same quantity in depth, the petitioner must
owner of 100 head of cattle, some horses and sheep, and two slaves; and also
in proportion for a larger tract, without the power, however, of exceeding
the quaiitity before mentioned."
The first section of the regulations last mentioned, after having directed

the grants which arc to be made onl the -Mississippi, directs that, if made at
any ol/herplace, " the quantity which they shall be judged capable to culti.
vate, and which shall be deemed necessary for pasturage for his beasts, in
proportion according to the number of %which thc family is composed; una
derstanding thatltie concession is never to exceed 800 arpents in superficicm."
This section lays down tlme general rule Which is to prevail throughout the
province. The larrg'-r grants authorized at Opelolisas and Attakapas by
the loth section, is an exception to thris general rule, which exception is
confined to the posts mentioned: so that ;the regulations of Morales limit
grants in Upper Louisiana, like those of Gayoso had done, to Soo arpents
while thJey authorized them aLt the post of Opelousas and Attakapas to the
extent of a league square. It does not appear to be necessary to inquire into
the reasons upon whiich grants a league sqjmmare were authorized at theposts
mentioned, while 800 arpents onily could be granted, under any circumstances,
at any other place in the province. It is worthy of observation, however,
that the regulations of O'Reily contain a like exception, in favor of these
potts, and also of Natchitoches.

Thke 14th Section of Gayoso's regulations, operates directly upon the
present claim; it declares, that " the new settler to whom lands have been
granted, shall lose themn without recovery, if; in the tei'm of one year, he
shall not begin to establish himself upon them, or if, in the third year, be
shall not have put under labor ten arpents in every hundred."

So, likewise, does the 4th section of the regulations.of Morales, which
declares, that " the new settlers who have obtained lands, shall be equally
obWIied to clear and put in cultivation, in the precise time of three years, all
the front of their concessions, or the depth of at least two arpents, on the
penalty of having the lands granted, remitted to the domain, if this condition
is not complied with."
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That tfhe regulations, in which these sections are found, are of a date su1-
sequent to the conceCssion, in this case, forms no reason why they may not
impose duties on thc claimnant, and prescribe forfeitures for a failure to per-
form those duties. Might not a forfeiture of the present claim havc been
adjudged under each of thesc sections? No scltlement, no improvement was
made, as required by either. This omission, it is declarcrl by each of these
sections, is to occasion a forfeiture of thme claim.
The right of thle party, such as it was at the change of the government,

is that upon which the court is to (leci~cI If, before this time, it had been
abandoned, forfeited, or in any degree impaired, under the laws of Spain,
the objection to its confirmation, which Spain might have raised, for either
of these causes, may be raised wvithi the same force before this court. The
precise claim which existed against Spain, at the (late of thle transfer, is that
whiclh the Uimited States is bouLn1d to satisfy. What, then, could the ancestor
of the petitioners, at tle. datc of the transfer, have claimed against Spain, on
account of this concession? Could lie have claimed a confirmation, without
having shown a performance, on his Ipart., of all that is required in the 4th
and 14tH sections, above recited? Could he have claimed a confirmation of
his title, except in virtue of some law? In virtue, of what law cuuld he
have demanded this? What law authorized him to expect its confirmation?
If there was none, the claimant could leave no just ground to expect that
his claim would have been confirmed, and therefore no ground of complaint.
But complete titles have been produced to .show, that, in some instances,

the regulations have not been conformed to by the Governor General, and
by the Intendant, in confirmations made by them; and it is thence insisted,
1hat they *vcre not in force in the province of Upper Louisiana, or that if
they were in force there, they vere only intended to provide for grants to
emigrants and new settlers. and were not intended to provide for grants to
the inhabitants ,cncrally; and that somc lawLmust be presumed, which au-
thorized grants of land to the inhabitants ;gc1rallr, in pursuance of which,
the confirmations inentionecl were mrade. In answer to this, it may be ob-
served, in addition to what has been before s.lid relative to this subject, that
the regulations of Gavoso reer, by express words, to the province of Upper
Lauisiana, by the name of Illinois, the namic by which it was then known;
and thattlhc regulations of Mforales are general, and are indubitably intended
to extend to every part of tlhe province. This is equally the intention of
each set of the regulations which have been mentioneId. The regulations
which we have, do not permit uLs to believe that there existed others; Mo-
rales, in the preamble to tho'sc male by li mn. mentions those of O'Reily, and
of Gayoso, in a manner which implies that these were all of which he had
any knowledge, and shows, thij. lhe was making regulations which were to
offer the onl/ means by wh/ic/h ltnds were to be ob/lain-d; his language is,
"Thal all pe-son's who wish to obtain lands may know in what manner they
ought to ask for them, and on what conditions lands can be granted or sold;
that those who are in possession, withoutL the necessary titles, may know the
step' they ought, to take to comc to an adjustment; that the commandants as
sub-delecgates of the intendency, rnav be informed of what they ought to ob-
serve," &c. This lpreamble excludes the prasumpnl)tion, that other laws ex-
isted, by which tithcs cOUld be obtained; and the regulations themselves,
exclude all belief that any law existed, under which a confirmation of the
titlein (Iuestion could have been claimed.
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That the Governor General, who exercised a legislative power gPnerally,

and particularly for the distribution of lands, should feel himself authorized
to dispense with the observance of any of the provisions of his own laws, is not
strange. Such a dispensing power is incident lo the lcgislativc department
of every government. Legislation implies discretion, in respect of therules
which are to be prescribed. The Governor Gencral, with whonm it was to
exercise the power to make the law. could change it, or could dispense with ib
observance, either on his part, or on the part of the claimant; and it is pro.
bable that instances of the exercise of this (lispensing power were not rart
That he should have been influenced by the particular circumstances of any
case not within the law, or even by personal considerations of regard, in
making grants not provided for by his own laws, is a presumption more to
be relied upon, than that which is contended for on the part of the peti.
tioner8.

In relation to the disposition of the Royal domain, the Govcrnor Gcnerl
and the Intendant successively represented, to some extent, the powerof
the King; to what extent, we are left to infer from their recorded acts only.
The Congress of the United States succede(l to the poweVrs of the Intendant,
and of the crown of Spain. What portion of this power has Congressdele.
gated to this court ? It cannot be admitted, as contended for at the bar, thatl
because the Governor General, out of the plenitude of his power, or the In.
tendant, on succeeding to that power, might have confirmed the present
claim, notwithstanding there existed no law under which its confirmation
might have been required ; that, therefore, this court may confirm it. It
cannot be admitted that this court succeeds to the entire power of the Inten-
dant. Here it is proper to observe the vast distance which, in general, se-
parates the boundary that limits the inquiry of a court of justice, from that
which limits the inquiry of a Legislature, in relation to the considerations
which may properly influence the decisions of the one, or the acts of the
other; especially in questions between individuals and the government
Courts are governed by rules of law: these form with them the subjectof
inquiry ; the limits of their jurisdiction. But it is otherwise vith the legs
lature: the defect in the law, its inadequacy to afford redress, is, in general,
not only the cause of, hut is necessary to justify, an application to thatb*ody
And on an application to this body for any purpose of relief, the claim to such
relief may be urged upon every consideration which might be supposed to
influence the deliberation of wise and food men, in the exercise of a disc
tion limited only by the constitution. rhat justice, clemency, and fostering
care, which a government should extend to its citizens; that policy which
should direct its measures, may all be invoked in support of a claim, when
the legislature is the tribunal addressed. There must necessarily be reposed
a latitude of discretion, equal to every emergency, in some departmnentof
every government, to enable it fully to display either wisdom orjustice
This discretion, the King of Spain, and, to some extent, the Intendant, might
have exercised in relation to applications for grants or confirmations. What
portion of this discretion has Congress thought proper to delegate to this
court, is a question which again recurs. The answer is, none. They have
leftitin theexercise of those powers wl-ich are common to courts of justicegeneral; in its determinations, they have confined it to rules of law; there
are no words in the act which show an intention, on the part of CongrCAito clothe it with the extraordinary powers of the legislature, in relation-tc
these claims; to confer uponr it the power to determine what would beel
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pedient to be granted, what would beliberal, what magnanimous, on the

part of the government, to grant. These considerations
m ay properly.be

addressed to the national Legisature. The constitution has confided to
Congress the power to dispose of the lands, and other property, of the Uni-
ted States. It is, therefore, with Congress-to determine,w hat, i relation
totheselaimm , is just, or expedientto be granted;w hat would be liberal,
whatm agnanimous, on the part of thegovernment, to grant. These poiv-
ers which belong. to Congress; those which.they have conferred upon this
court,in relation to tiese claims, are, tohearsuch of them as might have
"tbeen perfected into a complete title under, and in conformity to, the. laws,

usagese, andlcustoms," and to determine them"in conformity with
the

~lprinciple of justiees and the laws and ordinancesofthe itU
which they originated.."e
All that the laws authorized the claimant to demand of the former govern-

ment,the principles ofjustice req ire.of the United States to grant;and to
determine this, is the power which has been conferred upon this court.
This the claimant had a right to expect and todemand of the United

States; and so far, his expectation, hisdemand, would be foundedit; legal
obligation.
But he could have no just expectation, no expectation founded in law, that

his title would be perfected, where such title had been originated without
the authority of law; and this is more emphatically true, where it had been
originated against the policy or the express provisions of the law.
In answer to. that portion of the argument, on behalf of the petitioners,

which denies the force of law to the regulations of Mot ales, in Upper Lou-
isiana, for their supposed. want of promulgation, it is only' necessary to re-
mark, that such apublication is proved,as must have brought them to the
knowledge of the ancestor of thepetitioners. The official station which he
held, does not permit. us to believe, from the, publication proved, that he
could have been ignorant of the forfeiture to be incurred by a failure, on his
part,to comply with the commands contained in these laws. It is, there-
fore, unnecessary to decide, whether, according to the principles of justice
which prevail in our courts, this tribunal can regard a forfeiture as incurred,
even under the Spanish government, and by a subject of that government,
for disobedience to laws which had never been promulgated.
The 2d section of the act which directs the question of the validity ofthe

.title" to be decided accordingna to the law of nations; the stipulations of
"any treaty, and proceedings under the same; the several acts of Congeibss
"inrelation thereto; and the laws and ordinances of the government from
which it is alleged to have been derived ;" remains to be briefly consider-
ed. The only stipulation in any treaty, which has been brought to. the view

of this court, is contained in the 3d article of the treaty by which Louisiana
was acquired. By this-stipulation, the inhabitants of the ceded country w,.rere
to be maintained andprotected in their property. It protects rights, such
as they were; it does not confer or enlarge th.'m; it does no more than the
law of nations would have done, in the absence of any stipulation whatever.
The inhabitants of Louisiana, under this stipulation, have the same claim
against the United States, in relation to the soil, that existed against Spain
at the date of .the transfer, and none other.

It is insisted for the petitioners, that the proclamation of SALCEDO and
CASAA CAL.o, commissioners on the part of the Spanish government to de-
liver the possession of Louisiana to France, under the treaty between Franceand Spain, confirms all grants and concessions.
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By the treaty of St.. ILr-FONSO, of the 1st of October, 1U00, Spain cedd

Louisiana to France ; by the treaty of the -30th of April, 1803, the Mr
country wfls cedcd to the Unite( States, and on the lsth of Maa, 1803, IN
proclamation mentioned, was issued ; nearly thrce years after Spain had
partc(l with her right, to thc country.

If it were any part of the object of that proclamation to confirm grantslr
concessions, or to decllarc the intention of thc treaty of St. Ildefonso, inrm
lation thereto, it might then bCcomC necessary to consider the effect of such
act, either as it. might serve as an exposition of the -treaty, or the ground of
a title. It (locs not appear, however, to be any part of tlhe intention ofthe
proclamation, either to confirm titles, or to dieclare that such is the effccto(
the treaty. Its words are, "IHis Majesty makes known, that, by the wish.
hi' cultcriains for' the advantage and peace of thc inhabitants of tile colony,
bc expects, from the .'itecre and close amity and alliance which unitesthe
Spanish government to that of the Repul)lic, that the latter will give orders to
thc Governors mnd cther officers employed in its service iln the said colony
and city' of Ncw Orleans, to the end, thait the churches and other houses of
rcligiuus worship, served by the curates and missionaries, should continueon
the sate fooliott, and enjoy the san1e privileges, prerogatives, and immuni.
tiCs, 'Which -VCI'C grantCed to them by the titles of their establishments; that
the ordinary judges continue equally as the tribunals established, to adminis
ter justice according to the laws and customs adopted in the colony; tht
the inhabitants should be maintained and preserved in the peaceable poses.
sion of their property; thattal I concessions* or property of any kind soever,
given by the governors of these provinces, be confirmed, although it had not
even bccn done by his Majesty."
The plain senseof this, is, that his Majesty exJvccts that the French Rep6b.

}ic will givi orders to the Governors and other officers employed in itsservice,
in thc colony and city of New Orleans, lo the end, that r' all concessions, or

prOperty of any kind soc-cr, given by the Governors of these provincesbe

'Cinnees.Tinn-T hisis helieved to b e an erroneous translation tIhat grants, an(d not eomm-
510 %.i, would hr. thle trute translation.-Whether tile propel translation wvouild make the teem
grantst or lnru.siionx, wi" not (lei'netl mat(vial ti the detcnnination of thc cause. The
dnr.ument, in thc original lanigii:nge, has not therefnrc eer. andverted to.

It is remarkable, however, that the words, -even though they head not becn coi firMC4
by his Mm iuhty," which inmnedi:ately follo%:, imply, that the Iconfirmation by the Kingwas
necessary to give a cuniph'ce tide. lhc words arc not, even though tisey husd noticen too.
finrnrd In/ Mze (Ghvrnor Gornrdi,r;. !ulena.'vl, as tlity woulil have been, if, in the opinionof
the' anilthors of tlw prtcl:niation, those ofeicers could h]ave given complete titIcs andm frre
partict larlv, if the Words hail reference to conccssion, these being subject to immediate
cutnfirmatiun bIV Ci (;- v,'rnur General, or the Intendeant, onl the latter succeelingtOte
power of the fc rrncr. Thle iniferences which wold s.ern to follow, are, that the confirmatdon
of the King wa!. neces ary to a complete title; anse tlakt thv proclamation has rcferenteto
grIntts ns (istiniislished from concessions: the latter term apple) g o the act of the Liecitr-
ant Governor Lv which the title was originated, and the former to the act of tile GtivrC-
n;cril-:], or the Intendent, which cenlitms that title. l'nese infercncs appear to b. foti

filed by the f':tct, tha tlic concessions wau to be referred to thie governor generalal, or lnitel-
dona,l'Ar confirmation, anti not to thel King; that if thic title had to be referral to tile litg
for his cnillirmatiun, this reference woutild not take place until after the confirmationw by the
Governor Gcneal, or I itendant; and by the additional fact, that the titles mtentinted ree
those which hlacd been *' given by the Governors of these provinces," aicaning, the (;oter
nmrs vio bad rticcess~vc1v aldnimivttirsed tile ! overnmC"i t of tile then provinces, anld 1,Atfl0
tIme titles ' h ell ha1l been given ly thic commantlants of posts, who inrsomre places in lle ,sta'
vice blad, amil in others ha1l tmot, the title of' Iieitterlnkt Giovernor. The titles, tiaerrefir,
given by the commnndastnt of a post, or a Lieutenant Grovernor, tire not supposed to ber
fe'rcel to i the proclamation. .411t*his is mere suggestion.
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colnliledl, although it had not ever, been done by his Majesty. " His Mlajesty
,lien expects, that these orders will issue from thc French Republic, but,
until such orders should issue, and confirmations take place under them, the
concessions wouhl remain unconfirmed. IHave thosc orders ever issued from
thle French Republic, and the confirmations been lnma(IC in ptursuance thercof?
Upon what is this expectation of his M1ajesty predicated? Not upoll any
stipulation in the treaty; No! it is predicated uol)onlthe "sincere and close
amitv antd alliance which unites the Spanish government to that of thie RC-
public ;" and upon 4' the wishes his Majesty entertains for the advantage and
peace of the inhabitants of the colony." The hypocrisy which could pre-
surme to nmock a people with such grounds of hope, is aggravated nio less lby
thcignorance upon which it presumes, than by the reflection, thatits author had
wholly disregarded that interest, at a time when hie might. have secured it,
boutt vhielh he now affects to feel solicitude!! This proclarmation then, is
no confirmation ; no exposition of tile treaty of St. Ildefonso ; an( as re-
gards the right of property, it is not a law, nor intended to be such ; it is a
notice inrely. It. is therefore unnecessary to consider whether it could be
regarded as a proceeding under, or resulting from, a stipulation in any trea-
ty ; or how far this clause in the act is qualified by the provisions contained
in the the previous section.

'I'hat part of the act, which requires the court to determine " the question
of the validity of the title, according to tile several acts of Congress," &c. has
been adverted to, on behalf of the claimants, but not seriousiy relied upon,
as furnishing the ground of a claim to confirmation in the present case.
Upon this point it is only necessary to remark, that there is certainly no

act of Congress, which would authorize the confirmation of the present
claim, or any part thereof.
A decree must go against the validity of the title,
In the course of' this opinion, a more extensive range may, at first view,

appear to have been taken, than was necessary to the delermination of the
cause before the court. The questions, however, *which had been discussed
and decided, will, upon a nearer view, be found to belong to the cause, anm
their discussions to have been, in some degree, necessary to the elucidation
of the questions involved in it. The title to more than a million, perhaps
millions, of acres of land, was supposed to depend upon the decision of the
questions which have been considered ; and the opinion having main-
ly proceeded upon a view which had not been taken at the barr, and having
been extended to an inquiry into the source -and nature of the Spanish titles
to lands in Louisiana, and to an enquiry concerning the laws under which
those titles were derived ; and the decision of most of the poillts, therefore,
leaving proceeded chiefly upon grounds which had been little, or not at all
examined, in the argument of the cause, it is deemed proper to remark, that
counsel will not be excluded from again stirring any of the points which
have bcen here decided, when they may heroafter arise in any other cause.

[Fronl the Missouri Advocate and St- Louis Enquirer, of April 8, 1M26.]
'lo the Editor.
SIR: I ha; e read, with the attention which the subject describes, the opi

nion of Judge Peck, on the claims of the widow and heirs of Antoine Soulard,
published in the Republican of the 30th ultirno. T observe, Ihat, althl'ugh
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I)C jntlge lhasthought proper to (leCidle against theclaim, he Icavesthe grounds
of his decree opien for further disCtission.
A vaiLin nmself, therefore, of this permission, and considering the opi.

nion 5 publlished, to be a fair subject of examination to cvcry citizen tho
feels himself interested in, or aggrieved by its operation, I beg leave topoint
the auttent ion of lle publicto some of the principal errors which I think thtil
lave discovered in it. In doing so, I shlall confine myself to little mor
than ;n eui'mmneration of those errors, without. entering into any demonstn.
Iihon or dlevelo)ced reasoning on tile sul)ject. This would require morespAce
than a nefspl)a)cr allows, and besides, is not (as regards most of the pointi1
absolutely necessary.

Judge Peck, in this opinion, seems to me to have erred in the following
assulul)tIions, as well of fanct as of doctrine:

Ist. That, by the ordinance 1754, a sub-delegate was prohibited from mak.
ing a grant in considerations of services rendered or to he rendered.

2d1. 'I1hat a sub-dleCgatc ill LLouisiana was not a sub-delegate as contem.
1laed by the above orelinmnce.

13d. Tlhat O'lleily's regulations, made in Fcbru-Iry, 1770, can l)c consid.
erc(d as (lem1onstratiVC of the extent of thle granting power of either the
governorr generall or the sUb-de(ICgatCS tender the royal order of August, 1770.

4th. Tl'at the Ioval order of August, 1770, (as recited or referred toi
thle p)reall)le to thle regulations of Morales, of July, 1799,) related cxclh.
sively to the (;overnor Ge'ncral.

51lh. TIhat the wvird '" mercedes" in the or(linance of 1754, which, inthe
Spanish langmnaze, means " gifts," can be narrowed by any thing in thatordi.
nance or in any other law, to tile idea of a grant to an Indian, or a reward
to an intormncr, an(l niuch less to a mere sale for money.

6ith. ''hat. O'Reily's regulations vere in their terms applicable, or evem
were in fact applied to, or published in, Upper Louisiana.

7th, That the regulations of O'Reily have any bearing on the grantto
Antoine Soulaurd, or that such a grant was contemplated by them.

Sth. That the limitation to a square league, of grants to new settlesin
()pelousas, Attackapas and Natchitoches, (in sth article of O'Reily's regula-
tions) prohibits a larger grant in Upper Louisiana.

9tih. That the regulations-of the Governor General, Gayoso, dated 9th
September, 1 7!97, entitled " InstrUCtiolns to be observed for the adinissionof
new settlers," prohibit, in future, a grant for services, or have the effectol
annulling that to Antoine Soulard, which was made in 1796, and notlocated
or surveyed until February, 1804.

loth. That the (complete titles made by Gayoso arc not to be referred
as affording thte construction malde by Gayoso himself of his own regula-
tiuon;.s

I11th. That,* althoughll the regulations Of Moorales were not promulgated
law in I Upper Louisiana, the granted in the principal case was bound bh
them, inasniutvui as lhe bad notice, or must be presumed, it from the olfeii
station which lhe hell," lo have had notice of their terms.

12th. rbattlhereguilations of Morales excludedc all belief, that any lawel-
isted under %which a confirmation of the title in question could have beeo
claimed."

13th. That tme (complete titles, (produced to the court) mnade l)y theGo-
vernor General or the Intendant General, though based on inuornipkletieleJ
not conformable to tCie regulations of O'Reily, Gayoso, or Moralesaffordo
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inference in favor of the power of the Licut. Governor, from whom these in-
cofnplete titles emlanatedl, and nmust be considered as anomalous exercises of
power in favor of individual grantees.

14th. That the language of' Morales himself, in the complete titles issued
b)y him, on concessions made hy thc LicutLennt Governor of Upper Louis-
iana, anterior to the (latc of his regulations, ought not to be referred to as
furnishing the construction which lhe, Morales, put on his owvn regulations.15th. That tlhe uniform practice of thc sub-delegates or Lieutenant-Gover-
nor of Upper Iouisiana, from thle first establi.shiment of that province, to the
l0th M-arch, 180 1, is to l)e disregarded as proof of law, usage or custom,therein.

16th. That. the historical fact, that 'lifleehW cfll/s of the titles to
iands in Upper Louisi;ma were not only incomplete, but not conformable to
the regulations of' 0'lRily, Gavoso, or INIorales, at. the (late of thle cession to
the United Siates, affords no inference in faIVor' of thle general legality of those
titles.

17th. ThatlthC fact, thatincomnplete conlcCssions, whether floating orlocated,wvere, previous to the cession, treated andel considered by the government and
population of Louisiana as property, saleable, transferable, and the subjectof inheritance and (listrilbution ab intestato, furnislhes no inference in favor
of those titles, or to their claim t(o tle protection of the treaty of cession or
of the law of nations.

Ilth. That tle laws of Congress heretofore passed in favor of incompletetitles, furnish no argument or prowedt ing principle in favor of tlosc titles of a
precisely similar character, which remain unconfirmed.

In addition to the above, a numibcr of other errors consequential on those
indicated, might be stated. 'T'hCjudge's doctrine as to the forfeiture, Nvlhichlie contends is inflicted by MTorales' regulations, seems to me to b1 peculiarlypregnant with grievous consequences. I shall, however, not tire the readerwvith any further enumeration, and shall (letain him only to observe, by wayof conclusion, that the judge's recollection of the argument of the counsel
for the petitioncr, as deliverIed at. the bar, differs materially from what I can
remember, who also heard it. In justice to the counsel, I beg to observe,that all that I have now submitted to the public, has been suggested bythat argument as spoken, and by the printed report of' it, which is even nowbefore me.

A CITIZEN,

Be it remembered, that, at a Court of the United States for the My'ssouridistrict, begun and held at the city of St. Louis, within and for said district,on tile third Monsay of April, in the year of our Lord one thousand eighthundred and twenty-six, under the authority of an act of Congress, entitled"An act enabling the claimants to lands within the limits of the State ofMissouri and Territory of Arkansas. to institute proceedings to try the va-lidity of their claims," the following proceedings -were had in said court, towit: "The court being satisfied, froin the evidence of' Luke E. Lawless,that Stephen W. F orernan, of this city, is the editor and publisher of theMissouri Advocate and St. Louis Enquiirer, published in the said city, andthat the paper of that name, of the eighth of April instant. which contains a
I1

9.6
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false sLatenec-nt of in1l concecrning9 a certain judicial decision made in the ease
of Ju1lia Soula.lr, widow, and Jiamens G. Souilard, llenrGfG. Silar-1,Eliza
Soulard, arl(d Bell jjaminll . Soluibrd, children arid hicirs of Auitoine Soulard,
deceased, against tile United States, issued from thc press of the said Stephen
\V. Foreman. It is ordered, that. the said Stephen *V. Foreman show canus
on to-mnorrow morn rig, at eleven o'clock, wvhiy an attachiment should not it.
soIc against himin ftlr a co nt empit of this eoi rt, ill pubhlifishing the said falsestate.
menlit, fending to luring od i m on the court., an(l to impair the confidence
tile )Llublic ill tile ptillit)- of its dIecisions."

Ys/t'lusfloty, 21)'i'01/1, IS;26.

1HE: UN T'IEI STATES,
NIs. Rulefor (Ifl aI(tcalinfle.

StCephIC U'. I~eJrCtsfzla.
In this case, tire defendantt having appeared, ati.d for cauLse shows, that heim

not the authlolr of the sa hid publication, :ind SuLb)lmits hli nSlCIf to the Court and
purges himself of all contempl)t. It is therefore ordered that the rule bedi5.
ch a rged.

11
ccourt being satisfied, upon the oath of' Stephen AV. Foreman, made

in open court, tht lLuke E-. Lavess, anI attorney arnd counsellor of this
court, is tile an rhor ol a certainly publication over thIe signiatnre of '"A Citi.
enz," in a public 1)(1' printeil in tiis citN , bV the name of the "'Missouri

Advocate arid St. Louis Euquii'er,' issued on the eighth of April, of thisin.
Stanlt, it is ordered, that tlhe said Luke 1. Lawless show cause forthwith.
wh1y all attachniellm should not lhe issue(l against. hlim for the false and mal.
cious statements in tile said publication conta i ned, in relation to a judicial
(crisioli of this court, in tleC casc ot .lulia SFoulard, widowv, James G. Sou-
lard, Ienrirv G. Soulard., Eliza Souilarld, and Benjamin A. Soulard,children
alnd heirs of Akntoinie SOUl1ird, deceased, against tile United States, lately
pending and (letermilned therein ; with intent to impair the public confidence
i1 the upright nieritions of thle said court., and to bring oclium upon the
court; and especiolk-lvith silent lo impress the public mind, and particular-
IN' many litigants iii this court, that they are not. to expect justice :a the
caulse9s now poindin1g tflieltrill and with iiltent further to awaken hostileand
angry fecliigs on tie part of' the said litigants against the said court, in con
tell)t of the( sme couri't. A rid tha:t lhe also shov cause why he should not
be( stuspJendled fromn practising in this court, as anr attorney and counsellor
therein, for the salil contempt and evil intent.

1'ridaty, vlpril 21s/, 1926.
UNITED S'rA.'Pr:S,

vs.

Lukce E. Lawless. $

And tile defendant, Lu!c E'. Lawless, having appeared in obedienceto
the rule against hini, to show cause why an attachment should not issue
against him, ai(] having been heard by counsel against the emanation of th
said wsrt in th. said rile 1melitioned; having been also heard by counvJ
against the said rule, to show cause wvhy lie should not be suspended from
practising as an attorney and counsellor in this court; and tile court having
considered all and singullar the premises, and for that it seems to the court
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zhat the said defendant, Lukc E Lawless, had commhittc(l a contempt, in
manner and form as in the said rule is charged. it is or (lere(l than an attach-
ment issue against him, returnable forth with. Whiich attlachment was issued
in the wvords and figures following, to wit:

"Mu-issoUitI DISTRrICT, set.
6' T/e Presidcnl of thc United States of',l27merica,

"To the Marshal of said district, greeting:
,'Yuare hereby commanded to attach the body of LukeI E. Lawless,

and him forthwith have 1ic'ore thle court of tile United States for the ,lis-
souri District, now in session at the citv of St. Louis, to answer unto the
United States, touchiritg a certain contempt by himil cominitted, in publishing
a falsc statement of tile decision Of said couri, in the case of .fulia Soulard,
wvidowv, and ,Jamus G. Soulard, Henry G. SoUlard, EIliza Soularnd, and( 13cn-
jarnini A. Soulard, against the United States; hereof fail not, and have you
then there this W*rit.

XVitness the honorable .James H1. Peck, Esquire, Judge of the
United States for the Missouri 1)iistrict, the twenty-first

[L. s.] day of April, eighteen hundred and tventy-six. Issued at
office, in St. Louis, under Lhe seal of said court, the day
and year last aforesaid.

ISAAC BARTON, Clk.

Upon which said writ, ti( marshal to whom the same was directed, made
he following return, to vit:

"Sr. Louis, l~I)ril21slt, 1S26.
"Ill oedience to this writ, r have herewith, in open court, thle body of

Luke E. Lawless. Esq. as within commanded.
I1. I)OI)GE, Maiorsal.

B3y JOHN SaEIoNDn Jr. Del). .iIfarsatl.
UI.NITED STATES, )

VS.
Ltk; B. Lawvless.
The defendant in this ease having been brought into court by attachment,

and the court having demalnde(l of himtl, whueth.eL he would answer interro-
cdtorits, or Would Dpurgc himself of thle contecnimpt chalrged upoll him; andI the
said defendant having refused to answer interrogatories, andl leaving persisted
if' the contempt, the court Cloth filld tha1t thle said defendant is guilty- of-the
contempt to this court, as charged in the said rule.

UNITED STATES,
vs.

Luke E. Lanless.

The defendant in thlis case having refused to answer interrogatorics, and
hvilng Persisted in the contempt: It is ordered, aidjUdIged, and considered,
that the sai(l defendant be committed to prison for tventy-four hours, and
hat he be suspended from practiLsing as an attorney or counsellor at lawv.
this courl, for eighteen caicnda' months, from Ihis (lay.

27
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uISSOUnRI Dr)STnic'r, set.

1, Isaact Barton, Clerk of the Court of the United States for the Missouri
District, (lo hereby certify, that the abovc and foregoing is a full, true, and
perfect transcript of thc record in the cases of' thel United States against
Stephen XV, Foreman, and thie Unite(d Stales against L1ukc JE. Lawless, for

contempt.
In, t.fstimonv ivhercof. I hvave hcreunto set MY hand. andaf.

fixAe Ihe seal of sa'd court, ait St. Louis, tihe ninth dayof
[ L. .H. ; \AuIgIuist, i ni hlee year ot oiur Lord onlt thousand cight lIundred

and11 twv'cen1ty- Six.
ISAAC; 13.tAP'1'0N Clerk.

S'1l. 11MIS ('lI{CUI'I' C()J10 '.

MI.\Ilc ll T1'1-mm, l,';".
ITATE O' 1INssOiAIT, )
Comitiy of *St. Louis, S

"Upon tlhe pItit iom of ,luke E. Lwless, setting forth 1thal lie is at p)'.
sent confiiiell in the comnmon jail of St.. Louis comnity, by Vilrtue of a war-
rant or order of the l)istrict Court of Mli>souri, charged wvith ha vinf, refuted
to anssver interrogatories. and(l having pers4ist ml it, a contentlflJ it is or(lereld,
that a wvrit of habeas corpus issueto thel sheriff, to bring into court, forthwith,
the body of the said Luke E. LaNvless, together wvith the day and cause of
his caption and detention. \\hverctu)on the sheriff brings into court, the
body of the said Lulike 1E. LI avluss, and makes his return onl said writ as
followvs, to wvit: ''1 II obedience to this wvrit, I have herewith, in ol)en court.
the hodv of Luke ',.Lawless; the cause of his detention vill appear from a
certain order, rule, 01' warr-anMt, herl-0evith enclosed, lay virtue of which, liewa;
conimitteil to my costo(lv, il lIhe cm0111111011 jail of St. Louis county, Aprii
21st, 1826. .J0IIN K. WVALKEl R, WShccri!/p''\h c-reupori, on examinia
tioln of thepalici put dauntill, to he a cornillitmel t issLued bV tlhe sid lisrict
Court, and(l fnd in that. hllc, samle if ii iat, 101t iCate;d by the scal of said
couJrt, it is O(.ilCr(l tlhlt tile said Jxulue E. I-wless he dl'schla-rgcd from the
custody of said sherilE.

S'rkTrF. OF MIISOURT, 2
Comtay of St. Louis. s

1, Archibald Gamble, Clerk of' thie CirnCuit CoUlrt for the county of St
Louis, (lo certify the above to lie a truec col)y of aill order ma(le by thesaid
circuit court, at the Mlarch tern,, il the year of our Lord onue thoumcd
eight hun(lredl and twventv-six, Up)Ot .a ivr it of habeas corpus, .Ap)on %vhich thc
said Luke E. LawevIss wvas brought before the court.

Witness, Archibald Gamble, Clerk or said court, at office, thiis Sisthl
day of Sel)tenibcr, in the year onc thousand eight hundred and.

rL. S.] twVenty-six, and of thlc Independence of the United States C
Amnerica the fiftv first.

ARCHIIIBALD GA MB3LE, Clerk
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COMM!iTTE'JE ON T1IlE' JU7DICIARY
Of M/ic Houst nfo Relpcsctti-ves of the United/ S/(eth..

Fn11nVAi, 1.9141h le/l, 1S30.
Con-inri tce met -'Pcsent,

M~r. Jt(ehanl, C/aiiwwn. Mr. Eii1sworth,
Wicklilfel, avis, of S. Carolina, and
Storrs, -Vhitc. of Louisiana.

Luke E. Lawless, lhi ng diuly sivoi-ii according to law, (loth depose anl
sa s:5 follows:

ln the year S 'fi, on tne '30th March, of the sanic year, I saw in a ncws-
paper printe(l It St. Lotiis, c;ldc(l tile ' ±liissouri R{pUJ)JlicaI, '' an al-tiCe
headed " PeCfe, .4tl(Me," an1d purp)orLiIng to beC a decision of judge Peck, as
judge of the District Court of tihe (I:stlict of MissouLi, nmade ill thc case ol
Soulard's heirs, against the United States: In that case, I had heen emc-
ploycel as Coullsel for thne pelitioner, in that court. 1 had also b)een cim-
ploed in several oth1el caullses of a similar ch ' ster.c1When I say a '.aflhl -
lir character,'" I nlic bondCed ulp)1on, unconfilrn-cd F'reell ol Sp)anish titles.
lhecsimilarity of ch1ara1clcr consistc(e only- ill he)ill,gbounIrd(,(l ill an ilnconi-
plete title; because I consider thle casc of tile heirs of Soulnird1, as lpeclliar
and original in its leading chiaracteristics I read that ol)ilnionl wit 11all the
attention I could giVe it. \VJIcn I CommellCIeCCd thle c'C.li!og of it, I hiadl nI(
fueling hostile to judge Peck, or uven unfrieuuily. I Ihough11t I saw in it a
number of errors, not only ill fact, l)hIt ill dl)ctri nie. Those el rrors al)ppcrC(e
to me to have a fatal elhiect, if they shotIIJ 1)Pw estal)lishec(l intlo iav, tip)on1 thitt
particular clainm, and ulpol ainiost every other claimn tinnt was presented, 01o
could be presented, to tIhe court, UnldCer tle lawv of 1 S°21, whlnich nutitholrize
judge P. to adjudicatC. S;lnoitly after this ol)ii:ion apl)lared, I ascertlinetl
that it had createdl a great alar WwithnYm'licnts and -then's, wVino I consi-
ndercd had just titles. l'le value of tIle poperty inClude(t ill these claims,
and thetitflustheniselves, l.)l)caa(.nel to nic to h2e stidulenly, an(l mnaterially, (et-
pruciated by this opiniion, an(l tlhe ala inn it Crenit1id. I had every reason to
believe, that speculators niighnt avail tleinselves ol' that alwin, topin relnase
for a nominal Or d1ispinpoa'ilmontLe price, tlie l)non)erty I lil eC illeiltioned!.
Taking all this into view; and I'Liii.et' coinsi(!eninn,, tn t, iniasmucin as jLI(Ide
P. had himself subl)nlitltedl his clecision or opin ion to the puihlic, an(d, as ha(l
appeared to mle. invited (lisclussion ulpsonl it; andel collsi(lerillg that I was ex-
ercisinig one of tne most. sacrede rights of the Amci'ican citizen, which Ianll , I
published, on the Sth of' A p'il, ill a newsplaper p-inted at St. Louis, called
the ' Miissour; i AdVetCtiSer' .111(l St. Louis1is19Ui'Cuen',' anl artiClC, ill WhichI
stated, according fo the best of iny oj)inion, a ntin1n1eri, perhapl)s twelve ol
thirteen positions, that al)pparc(l to m11e to havc eben takelin bv tile judgc, and(
which I coniseientionusly believed to bze eiroineous. I beg leave to iele2 to
that article, signed ' A Citizen," which is al)p)enied to thle I)1p-I'S i)ICSente(l
by me. A few days alftIen that alricle, sigie(l "1 A Citizen,'' appcarel, tit-
District Court sat, uLpoll a special adjourni-nent.. At the sitting of thle court.
Appeared in my place, as counsel. A fewv nminutcs after the juldge hadi
taken his seat, an(l hadl disl)ose(l of' sonc niattes kefoi-c him, lie produced a

newspaper, anid in(quire(d if any' leison then in court coUld tell wiho was the
editor of that newspalpr, called tIle '' Nlissoutii A.lvertiseri and St Louis
Enquirer?" The nmaintier of the judge, an(d tine date of tine p)apei', in(luced
me to Suppose that lie v-as about to taelc somC Sct'iOuS notiCe of thie article
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signe(l ' A Citizen.`' I therefore. without hlcsitation, informedl the judge
th:Ot I linev who was tihe editor, that it was orxe ,Steplil \NV. F'orerman.
Other persorts in court. Ntatc(l the sanie fact.. 'lhe judge thought proper
then, to call upon nic to swec r to the falc't, whilichl I (lid. A s soon
as the a difdavit vas madle, hie (lictated a Mrile lo the eictik, upon the
editor, Forerliall, to show C iuse WvIhy an attachiniocnit should not issue against
himi fojr publishing that. artidel. I beg lr'-e to refer to the rule itself, which
is stare(l in my renor!lrial, and a ppen(dedl fleret o, for its lerrnis and charac.
ter. I appeared as cool sAl fort tile e(lditor, to show cause, in ol)e(lieilce to that
iule. ar(d, on that orcasion, I stated in lly argerrivent, all the groundsthat
oc(r.rr rU(i toIlle'IastpI)roper.

I sticlnlitte( tloo herl court, ist, tile airtie wvas riot such as tile ruledc-
seribc(l it to be: tlbit it was neitirer fiiIell;ous tior conternlmt.ous. I then took
the groulndl, t I rat if it wvas sucl lsI Ire re (lescribe(d it to be, that jtidge R
ilra nir jlrristJiction of tile mllatter in a srnirnary wvay, as a contemptefihis
court. 'Ih:r t Ih(li)roleernmrrrleofiroccerlinrig againsttlic printeror publisher,
Nould b( 1),v i nr(lict treo t Al)'y )OSi:iioS ill latW, -.0i a11l IV'Iar-gumentsq, were
overrrleti m)v jr(rIge Peck. In thie course of jrlg(,e Peck's reriarics, hebe-
trvte(l, frlrrr tiicr )to tinre, great in(ligriation an(n ernotion; andl, as I tltouht,
evidlently Jpointe(l at nre, :s tire author of the article signed '"A Citizen."
I therefore p; veorte tile rIlIC from1 hei ng ma(le ab)solIte aairist thatprin-
ter, b)y giVillg er) rNr n atticCrs tire artloor; whirh was (lone 1)) the editor.
.11t(igo Pecktirer (direcle(l tle e(litor to swearr to tile fact, andI upon hisaffi-
dlavit, issreId a rule ui)on rile, to showv cause whv I should not be attached,
I believe, attn( Ire stisperide(l fromn practice. For the ter;as and eharacterof
that rule, I be, leave to refer to it. I reticestedl Mr. Geyer, Mr. Magenis,
ara(l Mr. strothier, rIeretbers of the St. Lou;- 1- , to appear anrl show caus
for Me. I iristIICtLe( x1- croircnsel especially , as to tie, grounds they were to
take. Tire first Ire niri, Wars, rIrat too libel or conteript wvts committed, or
inltcll(le(l to b)e' onreinrititld, by rite. 2(1, 'Fliat, if it was libellou's or contempt-
UMrS, it oightt riot to be trealtd by jirrdgre Peck as a covIen/C )t(. 3d, That if
it Wa:s a conl/cpld, an(l wvithin ktireIgitirnoate jttris(liction of the court, 353

(Onf('W71//, tue put i slittee rot of sr sjre rtsitonfroric itractire, wvas riot that which
.hlrotl bie infliteledupontIote. UJpon thlis last groirld, I (lirecte( Iny counsel
tO0 ur,' 111l t 1 wr\oct t lie artic le in th.c capa):citv of a 1)vivatc citiZcti. ;vlrile the
*ottrt xwas trot itt sessiort, arli( nlistinvt fr-nirilmy clnract.cr or capacitY of
eoiscCI of tIle oto'urt; aIt!o, ioact Snlspeoisio n ft-onr prac.t.icc riot only affected
!N, rights arid( inroterests, but also those of niv numerous clients. Ihe first
p1ticjlil)al grorlt(l, on the mci-its, judge-Peekl dIi(l nrot stflb.r mly counsel to go
into. 'P'i1e jU(d-c obsersVen, thlat that question ha(d alrea(iy bceer decide-d
in tile dliscuSsion of tIhe roile against tile edlitol. T'ic other grounds werte as

Well as 1 can recollect, discussdct. ar(l ably too, by irry counsel. Their ar-
trotS Uallri a.rtirorities wet-c, iuroevr,crall overruled, an(d jrrdgc P. pro-

c0leedl to niake tire rule absolute. in doing so. liepc ro1nrInced( a long argb-
otorib, or sl)eech, upon tire nature of the article sitneclf AA Cit izetl;"'which
article lie caLsed(I to he iead to himn, p3ragrlr : c1)11y paragraphi, and observed tupot
each part of it very miuch at length, an'! with vecr- great acritnonY an(l Vio
l(ence, particularly against tire, as I eonsideredl. Ito this tiianni-lgeI
priwec(led for a conisidlerable lengtlh ol time, *virile I wvas p)reseut. At length,
feeling myself exece(lingly irritate(t by what I cotisi(lere(l contuniacCO-
ieniguagc towards inie, I got uip anil left the coer-t. My, Illotive for so (6lin
vas, to avoicl being betraye(I into :rn expression of my- feciligs, or CTf
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i,,.o a gesture that might have become, as against me, a legitimate ground of
Judgc Pevk's jurisdiction fur ai contempt. From julgCe l'eckc's court, I
'vent to thc Circuit Court of the countV of St. Louis, which was then sitting,
aud jin which a'cause was pending of great importance to the parties, and in
,which I wis lcaling counsel lur the defendant, Mir. Pcter Chouteau, sen'r.
of St. Louis. After I had been in the Circuit Court about ,in hour and a
biaf, at least, M1Ir. Siimonds, then AMarshal of 1 lissoluri, or his deputy-, which
of them I cannot recollect, called me out of court, andl informed me that.
iudLrc Pcck had imade the rule absolute against me, and that I must appear
before him forthwvith. I al)l)eared accordingly, and, upon my appearance,
was informed by thre judge, that I had a right to call for intcrrogaturies to
be exhibited to inc and asked me if I wished that intcrrogatorics shou Id ]ie
exhibited to me? To which I replied, that I did riot w ish in terrogatories
to be exhibited to ire. And I further, observed, that,1 if they were exhliibit-
ed, Ishould not answer them. Upon which judge Pecck dictated to his clerlk
an order for my imprisonment for 2.1 hours, in tile jail of the count of St.
Louis, and for my SSi)peISiOIl fromI' lpraqt icC as at lorneY and counsellor at
law, in his court, foi the term of IS months fiom the (late of t le order.
l referto the order amongst tile (locuLmeielts no penu(lded to my 1)Ctitioln, for its
dharactcr and terms. I was conducted forthwvith to the jail of thc coutrit
uofSt. Louis, and was put. into a room ii lthat jail, where the common felons
and criminals nrNre put, and I Was lockCedl r11) thecinib the jai or. AfIte
being in that room a few nmomients, I reC(quested the deputy sailor to let inr.e
Tethe order under, which I was imprisoned; which he did: I then drew
p a petition, aIddressed to tile Circuit Co'IUr't of St. Louis, thcn in session,
totingg the fact of riay inmprisonmcnt, and praying a wvrit of Habeas Corpus,
which was ranted. Upon this writ of labcs Corl)pus, I was brouglt be-
forethe Circuit Court, about eight or 9 o'cloclk at night, haVillng remaineC] ill
prison about three or four hours. Onl exam1ining tire returns an(l (liscussinr
,be matterfor a short tinc, I Was discliaMr'ed by tile Court, Upon 'he grround,
asibelieve, that the order' of commi tment did not. show, uporn its f~oce, 4)y
whatauthority it was issLed(l, inasImuch as it hadh;ot either tlre seal, or the
signaturee, of the juLdgle of the I)ist iCt Court.
Q. By Mr. Sti'i's. Had the opinion published in tile "' Mlissoiaii Icp6zb-

lican," been previously delivered 01o r1eal itl o)Cen (OUt., flom file i)ench, bY
Judge Peck?
A. I do not recollect that it ,.as; my opinion is that it was not.
Q. By thie same. At what tinme. was the final (hcrc'c or' judgment of J.

Peck made in tile Suulard cause?
A. It was maoc at a preceding term. It was m:lde at December term.

1825, atwhich an-appeal had bleen taken at that sarie tern by Soulard's heirs.
Q. By AMr. Ellsworth. Whiecthler the renalrks or specel made by Judge

lPeck, when lie made mire rule absolute upon SMr. Lawvless. were in wvritiag?
A. No sir, I believe not.
Q. By the samne. Howv much time was occupied in delivering those re-

llarks?
A. At this distance of time, I vould say, at least three hours.
Q. By Air. Buchanan. Do you recollect any of the language of the judgeKhich you say was oflensive to yourself? and what wvas its character?
A. Its character was that of alr imputation upon me of slander, of malice,
I wilfully false statement of the opinions or positions of the judge. The
r of hi8s language wvas, in my opinion, to represent me, not merely a
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oitunimnei c' thle c(:curt, but ac -encmy and libeller of the judge hiimielf, ;I
is Propel' p(nsoll.
(Qe.Otert-oil present when Judge Peck pronouncedhil

judgment t in lhe cas( of Soulard's heirs?^
A. Yes sir, I think I was.
Q. Iy the sarme. I lave you related all thlact transpired ill court afteryou

were brought in uponl the attachment?
A. YeS, sic, to tie best. of 111iV Iecollectioll, I hav-C.
(Icre tIle '' \ IissOUri Advocate and St. 1Ijois E1ccquircr" of the 8th Apri.

18}26, was('%as hihedto the witness. who identified it, and said thCmarb
upon-the niargi n of the newspapers correspond with similar marks uponthe
mnargi n of the ncwspap)er iu wic c.wlhhudge 1eek's opinion was publisiled and
were intended by nic to aid in the jixta-position of his opinion andmr
;1r'tidle.

Q. 3Jv .Iudge P ee. Who was the Attorney for the Goverilmcntatthat
(late? Ali(i Wzas lie in court at the time tile l)apier referred to was produce.
bv the court?

A. EMr.iL. Bates *vas the District Attorney, and wvas, I believe, in tk
C0outit thle timeC.

Q. 13Y the samllle. W'ihell the paper was produced, did the court addrrs
itsc'lf to the A ttorsnuv for thlie uovernnientcl , and requestL Iini to ascertainn'h
was t ie Editor of thlat paper

A. I 10nlot recollect thtl. the court. addressed itSlIf pas'tictlarly tothe
Attorney of thoe Government ill the first instances. It mllay be so.
Q. By the samie. )id nolt tile court request Mr. hlites to asccrtainwho
as the Editor of tha:c. paper, and Wh'berc it wVaIS pub)lished?
A. I (lo not recollect dislinctly. but it may be so.
Q. By tlie samne. D)id 1ou not, 1apo:n Ihe co(III's atkddessi ng itselfto lr.

Bates, volunteer to say that, Alr. Fozlrmisa was the Editor of the paper.and
that it was ptibli,;hed in that city?

A. Yes, silr. when tI lc cou rt uoade the nuqa ry as Ic whlio vvas the Edior.
I voluntari lv stated tIhat M\Ir. Fl'0r1eCic; Was the l-litor.

Q. \Was the At torn(vy fur thle Govcrnment., and the court, in conversation
whell vou volunteered

.

to give thle icrt'os'nuation of the11: litorship, and the
place of publication?

A. I do isot recullect that thev were ill conversation wheI.cn I gave their
forriation; but it. maniny hi,.

B.ly the samce. Did you inmlilsled iatel undertake. to appear forlr
Foreman, on thu rules having benc assade against him?

A. I did.
Q. By the same. l)id Alr. Geyer appear as associate counsel vith vT

in the argument made against the ru.le?
A. Uuntil vcry lately I hPLd believed that I wvas alone as Counsel fOr th

printer, and 1 have still 110 (listinet recolleution that Ml. Gcyer was COUW
sel for the printer with me. It may lie tile fact that lie was. This 1 wii
distinctly say, that I have no distiuact recullectionl of' having heard hisalP
inent for the printer.

Q. By the same. Was he retained or fecld by you for his appearai
the rule against the Editor?

A. No, sir, not that I recollect. The only recollection that I have i5t
I requested him, as a brother counsellor, to appear for myself.
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Q. By the same. Was he otherwise retained than upon that considera-
tion?
A. None other to my knowledge.
Q. By the same. Ifowv long was the argument upon the first rule pro-

tracted? How many days?
A. As I recollect, I argued it myself upon two successive days.
Q. By the same. Was Mr. Gcyer, on the argument of either rule, heard

at any reat length?
A. n the argument of the rule against me, Mr. Geyer wvas heard, it

appeared to me, as long as he chose to speak on all the grounds except one,
to wit: the intrinsic merits of the article signed "'A Citizen."
Q. By the same. Do you mnean by your answer to say that he was not

permitted to be heard upon the question of misrepresentation charged in the
rule?
A. I do.
Q. Was no counsel other than yourself heard upon that. question?
A. I (o not recollect that any counsel other than myself was heard upon

the merits.
Q. By the same. Was the court numerously attended, generally, dur-

ing the course of the argument?
A, It appeared to me to be so.
Q. By the same. What were the topics upon which the counsel mainly

dwelt, and particularly yourself?
A. If by topics be meant grounds of argument, I have already stated them

in my direct examination.
Q. By the same. Was it insisted in the argument, that the liberty of the

citizen, of speech, and of the press, would be violated by the proceeding con-
templated by the rule?
A. It was.
Q. 3y the same. Was it insisted that the constitution and the right of

trial by jury, were also violated?
A. It was.
Q. By the same. Was the proceeding represented to be incompatible

with the genius of our Government?
A. I believe it was.
Q: By the same. Was the judge represented, in the argument, as sittingin his own case, to punish an oflbence committed against hirnelf?
A. 'Fhe judge was represented as in such a case, executing the functions of

judge and juror, andlperilal)s %witness, for the purpose of punishing an of-
fence committed against himself.

Q. By the same. Were all these topics dwelt upon at great length?
A. I believe they were dwelt upon at considerable length, as also every

opic that suggested itself, for the purpose of the argument to the counsel.
Q. By the samc. Were not these arguments addressed to the surround-

ing crowd?
A. No, sir, they were addressed to the court. The crowd might have

beard them,
Q. By the same. Were you present when the editor appeared in court,

submitted himself thereto, and, under oath, purged himself of the contempt
charged against him?

A. No sir, nor do I know nny thing of such purgation.
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Q. B3y tile samc. 'Acre you0 present -whei lhe Nvas CxialineCd by thle

court?
A. No sir.
Q. By tIle Salile. I)id yOIIO' I onOl,endCeavol to revalC l Iupon ilhc editornol

to submii it, to Ile cmort, btil. abid(I its jId(glion t a 0(1 go to prisonI, if such
S11011dI)be 1.1)h FeltenC(0 ot' tile. (rotll?

A. I recollect, in Ilie tirst itrstaniCC, that. ill li)' opinfllol thle liberty of the
press Nvas colncerfltl, that I IllOrugt .111 O1))pOitUII it-y hald occurred of vindi.
catlirig that rigilt iIn tile piersori of t IC edlitor, and I die! recoinmelld to him
to take that staIld bClore tile olrr tiblluwhen, as I lirave stated in my direct
examination, I perceived tire strong fueling of 1the juLu]dge dirreteed against
myself, aniid that 1}e treatedtile as tle alitllhor of thle ;arLicle, signed " a citi.
Zen," J change( mlIy' OpilliOn Oll the subject. of tire printer's course, and then
cletcrminec oil 1 alking the responsibility o0 ilmysclf, becarrsc I considered that
in mny persoll, not Oini thle liberty of tihe prcss,blit divers other rifgits verr
equally concerned.

Q. By the s: me. Did y'Oi conic to this determinemationl before or after tle
argument. in) bcalf ol' thle editor ;ird been (Conlciude(?

A. Tile change of opinion was effecltud (illing tire progress of thie argue.
rlent; birt, as wvell as I call recollect, was rot. expressed to the ed itor until after

tire argtrliertt wvas concludedl.
Q. By the same. WNTas it expressed to nlly body else? Anrd to whom?
A. IL may' hlave been expressedl. bUt I d10 not recollect whether it was, or

to %VWIOrIl.
Q By tire sarie. Did orr irot persist, after tire argument, hladi been close

ed, ill (desiring the editor to abidLe the judgmllerit of tile corrrt, and riot to give
yotr rli) as the autilor?
A. I dlo not recollect thrt I did, after the11rguniernt bard been closed.
Q. Did Voul lnot, until 11,C eAlitor hlad conie to a diilerent determ iniation?
A. I do roIt. know at wirrt tirie 10e carile to a dillrcrnt determination,

therefore I (can not say wliether mNy direction to hiril to give mC up), was be
lorrc or after.
Q By tlie same. D)idi the edlitor express to you, hlis determrninationto

give you ul) against yotIr consentt@
A. Never.
Q. By' the Sarie. II Ltle 001 rise ot yoIlur Ir'rgLirllIlt, die] rnot you and the

berichl corner' upon tile SulbjUCt Of yOUI'.purblicatrirr, aS thoUgh 'OUr were the
airtror?

A.. As I have already stated, tIlC COIr't seenre to p)oilnt at me as the author
of the ari.e!, but, as respects iryseilf I avoided ackslnow-ledging tIre author'
ship, and aipipearedi, as f1ir s11 1 'coulrl, ill tile (listi rct ciiaracter' of' coinsCl.

Q. By the salte. D)id youat. any time, by' in1a(1vertence, approupiatCtiret
sentielncilts coniai e1( ini tIle i)tblicat:Liii tIo )yoIr'sclf?
A. I do uot recollect that I dmd. It. wais not nw intention so to do.
Q By tire saine. 'N ho accopmir (!dt ou to t.110 j)r'isoii?
A. As I recollect, Mr. Gaston Soulard, arid Mr. Wharton Rector, and to

the best of my recolleetiorr they' were lockled erI) with rile; I (do not think
they remained tile wholeLinme,'

Q. Was Mr. Soulard one (f' tire parties against %%'lium the decree wIs
passed?

A. Yes.



[ Rep. No. 325. ] 35

Q. During thc course of the argument upon those rules, who, generally,
composed thc crowd, who attended upon ithe court? WNere they the landli
cl:liinants, or, for the inost part, persons hostile in fccling to me?

A. As fir as I can recollect, there wCerC persons of all desrriptions there,
lan(l claimantS, and( niot land claimants. ,As to their hostility, I know not.
that there Wvas ally existing in the lbreasts of the peIsons atten(ling tliCre
against yOll; at the sa1ne time it is very possible that there may have bJcen
persons in that crowd xvith feelings unfrienmdly to Judge Peek.

Q. 13y the same. Had you any interest in Soulard's claiml, anld in other
unronfirmted claims brought, or to hC blroLught, before the Court?
A. I bad.
Q. Bx' the same. Wcre there not a nunmher of causts depending before

the court at the timie of the pul)liCatioll, dCIpulndintag IlpOII, the larinciples of
that deterinine, and invol vin g other principles not (lecidled in that case?

A. I believe there were.
Q. Werc there [lot other causes (lependin(r ilnvolvlig other principles

than those decided, the inerits of which wvcre attempted to be impresseld
upon the Public, in the pthulicatiol?

A. My object in the pul-iication was to show that. Judge Pcrk had1 aken
several positions inl cloCtri 11 and inl fact, which, should they be sustained,
Ivothl, innya opinion, be fatal to lhe great, majority of thcclaim.e , and which
IM myi Ol)illion, Wer-e (t-OC.'OIrouiS. I w;as COills inet i;ra -great nunihler of the clail iS
dlepen(ding at the (late of tfle article.

Q. liv Mr. Storrs. Were there aly l)ci'so nimnittedl for criminal of-
fleces in tle room inl whiCih you were i lliprisolled?

A. No. tllcre vas no person there at the time but. hllself.
Q. By Mr. luchnanal. I)id your suspension continue during the w*Voli:

,i the IS IlloIltIls?
A. Yes. Anddvheni I l'rescnteIld myself to Julg l'Pek, at thme expiration

ofthe IS months, at the first couLt, lie inlaquire(d of' thle Clerk, particularly, it'
tie time had eXp i red.

Q. By the smnic. Is that printed pamplllet, produced and idealtified by
the sigratlure of Jfamres 13uchanan, o0n the title pRwe thereof. the truesubstanre
ofthe argullnalct delivered by you before .1ilde Peck?

A. It is, sir.
Q. 13y thle s8lle. Whlen W*as it pUblislhed?
A. It wvas pulalished( early inl 18,25. The a'guimaent was madcc in No-

vember, MMS;4.
Q. By Mr. StoIrs. Were you required by the court to make any apolo-

!gy or other atonement for tile publication of thc article signed " a citizen,"
before the orcler. was macic for your imprisonmenllt anrd for suspending you
from tilc hal'?
A. No sir. Tleh only observation made to till by thle court., previous to

the or(ler for imprison Inelit, was, that I had a righ t to have ilmterrogato'ics
exhibited to ne, and(1 deillalzded if I wishedto have them exhil)ited, to
which I leplied, that. I did niot, ard *would niot answer if they were exhibited.

Q' By Judge Peck. D)id orr (lid not tlme court inlom'm you that you had a
rightto purge yourself of the contemlpt b)y )your own oath, and that this was a
pridieger, 11(n that interrogiotorics were not to be put for the purpose of fix-
ing the contempt, vwhich must be otherwise proved ; but for the purpose of
enabling yOu to discharge yourself thr'efi'oni: aind then asked vou, whether'
YOU would avail yourself of that privilege?
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A. I have no distinct recollection of this explanation by Judge Peck, but

I understood him to have the intention of enabling me to purge myself of
what he called a contempt, by those interrogatories. I don't recollect the
details.

Q. By the samc. Do you recollect of your coming in to address the
court for the purpose of asking time to attend to a cause depending in the
Circuit Court then sitting?
A. I do not say positively I (lid not, but I don't recollect it.
Q. By the same. Do you recollect commencing to address the court

upon any subject pending the rule against you, aind in which addressyou
began to say " may it please your honor," and in a manner marked and sig.
nificant, stopt in the middle of the word " honor" and adopted a different
address? :

A. I have no recollection of any such thing.
Q. Where (lid you first reappear in court after your suspension?
A. In the District Court of Jefferson City.
Q. By the same. Were you present when the opinion of the court inthe

case of Sonlard's heirs was delivered?
A. I have no distinct recollection that I was; but I think it probable tha

I was, as council in the case.
Q. By the same. W~as the opinion delivered and the decree renderedat

the same term?
A. I am not certain,- hut believe they were. I have no recollectionof

hearing the reasons for the judgment delivered in open court.- It seems to
me, on recollection, I was not present.

e L. E. LAWLESS.
Sworn and subscribed before the Judiciary Committee oln the 19thAlch.

1830.

AT TEST,
JAMES BUCHANAN, Chairman.

~enry *. Geyer, being du,(y sworn according to law, doth depose and
say as follows:

Some time in the month of April, 1826, 1 was informed that proceedings
had been instituted against the printer of the Missouri Advocate, for an
alleged contempt towards the District Court, then sitting for the trial of land
claims. I went into the court, at which Judge Peck presided. According
to my recollection Colonel Lawless was then addressing the court in behalf
of the editor. I remarked at that time, that the judge treated Col. Lawles
as the author of the publication. In the course of Colonel Lawless' remark
he was often interrupted by the judge, with observations like these: "But,
sir. in your strictures, you say;" he would then repeat something which I
supposed had been said in the publication imputed to Colonel LaWiess. Once
or twice, I think, he added, with some emphasis, "Which is false." I
thought the judge, at that time, somewhat excited. After Col. Lawlem
had concluded his remarks, 1, of my own accord, without solicitation from
any person, addressed an argument to the court, against the alternative pMe
seated by the rule, which was an attachment. I was heard by the Cour
without interruption. 'he point for which I contended, in that arguments
was, that the publication could not. be punished as a contempt, insisting tbt



[ Rep. No. 325. ] 37

the guaranties of the Constitutit'n extended to all cases not absolutely neces-
sary to protect tIIC court from interruption in the administration of justice;
that the publicationi being made after the decision of the cause, if libellous,
must be punished as a libel as against any other person; and insisted, also,
that the published opinion of a judge was a fair subject of criticism to all
persons; and if misrepresented, it must be nmct as the misreprescitation of
the conduct of any other public officer. Those propositions were all over-
ruled by the court. On the next day after I had appeared before the court,
I wvas informed that Col. Lawless had been given up as the author of the
publication in question, and that a rule had been made upon hinm to show
cause vwhy al] attachment shUuld not be issued against him for a contempt.
I gain went int. the court. Col Lawless, with Mr. Magenis, and Col.
Sirother, were sitting at the bar. These gentlemen, I was informed, were
to act as the counsel of Col. Lawless. Air. Lawless requested me to assist
them in the argument of the question. Mr. Magenis nmade an argument,
but I am not certain %whether Mr. Stother did or not. I followed Mlr.
Mlagenis, and attemnpted to re-argue the whole ground which had been
taken on a former occasion. I was stopped by Judge Peck, who stated,
that he had already decided the publication was a contempt, and that he
Would hear no argument on that point. I then insisted that the court could
not punish Col. Lawless, in his character of counsel, for the publication, bysuspending hini from practice, as had been intimated in the rule. I main-
tained, that the counsel, as such, was only to be pullishled while acting in
that character in court, or in relation to l)usiless of that court, out of ilt
After the argument was concluded, Judge Peck requeste(l Mr. Bates, thenDistrict AtLorney, to read the publication, signed " a Citizena" sentence by
sentence. At the end of each sentence the judgemade some commentaries.
I remember when Mr. Bates read the following sentence from the publica-tion: "I observed that, although the judge has thought proper to decide
against the claim, he leaves the ground of the decree open for further dis-
cussion," the judge repeated the first words, putting an emphasis on theword judgesc," adding, ' there, it is very manifest that this publication isaimed at the judge, With a view to bring him into contempt." This was said
%Vith an unusual degree of emotion, I thought. It appeared to me, at thattime, from the manner of the judge, as well as from expressions he used, he
thought the attack was made upon him from some motive of personal hosti-lity, and that advantage had possibly been taken of his then situation in
order to impress upon the public mind, that he was incompetent to theduties of his station. He was some time in delivering his opinion, and inthe argument in support of it, to make the rule absolute against Col. Law-lem. In the course of which I thought some of his remarks exceedinglyharsh,so much so, that I told Col. Lawless, who was sitting near me, thatI did not think he ought to stay there and listen to that abuse of him-self The only expression that I remember distinctly, however, was, insubstance, this: the judge said, " that in Chinasuch a calumniator wouldhave his house blacked, as a fit emblem ofhis heart, that all persons mightavoid him." This made an impression on me at the time, as the fact was
new, and because it put Col. Lawless in the attitude of a libeller, and, assuch, I thought could not be punished summarily. Before the final orderMaz taken I left the court house. I saw nothing more-on that occasion thatI remember.
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Question by Mr. D)avis, of So. Co. D)i( the jildge exhibit mull anger
ur excited teripcr when giving Ilis rcvrson;i for making their riilc sbsolutes

Answer. I thogihlit lie was vcry angrT, more so than I hadl ever' osere
hiliil oh airy oe(asiom. That.' eir('minstariie struck me with particular force,
;as .lurdge PIc(k was generally mrildu.

Q. 1by- riI sr InII. \\';Ws tit - eon(llet. oLi1lhimleorialist. gvencrally decorous
oir otit'Wi1se 1i1 thei prres(encr of til( judgv', oil tire pi'O('ced ings agailnsthim
olrdcr tie rtile?
A. I (loi ntt re nicinbter t ii a. ( ol. Laiwess sail one word a ftler the rulenhal

let'err iagirrliririst hilm . Irn the litscisl;ioll of Iw.h 'ride. against th.1e printer,
hris ninlll' wasriiustially strlt(1c1H. le10 llr'(Iris nitCrl'll)tiolns sullbTissively
imiucti mire' so, thin, fronit my kriowlr'd-v of liri, I turd anticipated.

Q. ty tlire ;;rre. D)id tire slispils)(1 il cmuliilirfeill af'tei' t tilli' thIattraI4
of' these t;r nd causes 'c- i'e Iiinied ty tire act of Congress?

A. tirilk it dirt, Ircvmri tile lille limited I)v till first act.
Q. by ti(' salmle. Ilow tong (li(l Uol. lawless remain in prison?
A . I t hillk it conild rint llav beire mu oie thain two or threat hours, wher,

Wrewas ll)lugirt ill to t lit ( 'clil Conit, ill costodlN, and thle al'guincntcon-
tinerl two or tIhre hours, when le wvaS diismissed.

Q.( -l Mrn. Wcki liei. \\as Col. 1-twless sutspeiCeld fr'ornm practice in tie
l)istrict Court whren sitting for the trial of ordinary causes as wvell asivhen
,itting for thc trial of land raises?
A. It was so urndt'r'stood troth 1)tr the court and the bar, as I l)elieve. In

point of fa1t, Cot. Lawless (itl riot practice in cither court duringthecighteen
no inthis for whi ch lihe was suspended.
Q. by Mr. Bluchlana;nm. Whry wis7; I r. Bates requested to real tire pub-

I icatiotn , signe(l ''4A Citizenrr"
A. I suppose it w:5s trecanse .turdge Pl'eck had very sore eyes, and could,

riot sc' to reaid lhimscilf. believe lhe was almost entirely 1li)ndt at the time.
Q. by the sairre. 'T'o whlat (lid you refer %when you said -ou believe

.lurige Peck suirpposcd that advantagee had been taken, by Mxr. Lawless,of
iris tihen SitUatiorr, to imipress 1p)o01 tIre public his unfitness for thc officewvhich
ile liell?

A. I allude to this: tile situation of Jtlldge Peck's eyes had been the sub-
ject. of' inwlr conversation out of doors. Mlany persons were under the im-
puressiorn that, under' such circumstances, lie was incapable of discharginghis
(illes; and, I suppose thlat .1udge Peck imagined. that the opportunitybad
been tIlus seized, part of the public being thus impressed, to create the helief
tlrat lie wars incapatle, mentally, as well as physically, of discharging his
duties.

Q. By tire same. I-How long was Judge Peck delivering his opinion)
when lir nmacde the rrule absolute?

A. At this distance of time, I cannot answer that question with precision;
but ruv impression is, he was between two and three hours.

Q. By tIre sanmc. What portion of that time did Mr. Lawless remain in
cOurt?

A. I (ton't think he was in the court room more than one hour.
Quest ion bv .*1dge Peek. Dol 'or know what number of lays had been

'orsulmedl by tilre course ili tlre argument against thic rules against the prin-
ter and(l Col. Lawles.

Answer. I cannot answer thie *iestioia with. certainty. I was there part
orf twor tia.'S rn!yself. and occnpied ;rbount four hiourrs in the two day,, address5
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uIlg the court against the rules. I know that Col. Lawvlcss occupied conside-
rable time about two hIouIs alter IcaLnic into the courtthe first(lay, on the
rule against the printer. Onl the second day Mr. Marines occupiedsoIIC
tim.e-how long, I can't say. I nowv remenaber, also, Col. Strother com-
niunced a specch; but in consequence of his taking a ground which Col.
Lwess (lid not wish him t.o assume,he was desired by Col. Lawless not to

proceed further in his remarks.
Q. By the same. What ground was Mr. Strother assuming when Col.

Lawlcsi interrupted him?
A.I thinkhce was rather manifesting a disposition to apologist and acqui-

cice in the positions assumed by the court.
Q. By the same. WVas it afterhe, Strother, had requested the use of

Whcatou'srel)orts, which the court had proculrd for him to examine a case
ia those reports, and afterhe had examined the cassc?

A. There was, at thetime, a vol. of Wheaton's reports on the table;
howvhe procured them, I know not; or whetherlie read it on the occasion,
l(lo not remember.

Q. By the same. Was there, at that date, a sentence of suspension
against Col. Strother himselfir the Circuit Court, as attorney andcounsel-

lor ofthat court?
A. I know there had been such a sentence for six months; whether it was

in force or not at that time, Ikllnow not of my own knovlcedge.
Q. By the same. Do you recollect, that, in the argument against the

rule,the counsel had insisted that the opinion being published, made it public
property; and that, if it had been misrepresented, the opinion itself could
he recurred to tocorrect any misrepresentation which had beennlade of it; and
tiht tle ollrt, in reply to that argument, said those who might see the mis-
represenLation, might never see the opinion which had been misrepresented;
that men could not know, intuitively, whether what they read was true or
false; that, if they could, calumny would cease to he misehevous, and
Would not require punishment; that there wouldhle no wvisdom in that law
of China. by which the dwelling of the calumnliator was painted black, as
emblematical of the heart of the calumninator, while it affiorded an admonition
hIat what he should say should be harmless?

A. The substance of theargument of the counsel onl that branch of the sub-
Ject, and the ansiver given to it by the judge, as stated. in the above question,.
is substantially correct, with the exception that I do not think that the allusion
totheltwvof China, wvas made in reply to thatargumcnttof the counsel. Tlhe ef-
fortoftlhejuidgewvasto prove the publication ofCol. Lawless, signed "A citizen,"
calumnllious. In the course of his observations, Col. Lawless was represent-
ed as a libeller, and I thought that the allusion to the law of China was
ina(le in such form and in such connection, as satisfied me, that, in the mind
of the judge, Col. Lawless was a fit subject for a similar operation. In this,
howvevcr, I may possibly be mistaken. The judge wvas very warm and ye-
hLelleret in his manner, and may have intended a different application.

Q. 13y the same. Did thejudge at that period wear goggles?
A. I am not certain that he wore goggles then, or a bandage over his eyes:

one or the other he certainly wore.
Q. By the same. In the course of the argument, had popular themes

been much dwelt upon by the counsel, such as the liberty of the citizen, of
the press, and of speech, and tlic importance of the right of trial by Jury:
all said to be encroached upon, by the proceeding of the court?
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A. : The guaranties of the constitution, the freedom of the press, the liber.
ty of speech, the right of trial by jury, were frequently referred to in ti
course ofthe argument, and it wvas insisted that all ofthem would he violate,
if the author or publisher was punished, suummarily, for contempt; and,in.
the course of my. remarks, I referred to the bill of rights of the State d
MIissouri, which declares that no man shall be punished, summarily, form
offence indictable. unless by the intervention of a grand jury; and wvich
also, authorizes the truth to he given evidence upon the trial of all casesm or
libel. When I read those clauses in the bill of rights, the judge intimate
that they were inapplicable to his court, to which I replied they were'a
plicable in all cases, to citizens in Missoiiri.L The, counsel spoke atop
against the danger of invading those constitutional guaranties.

Q. By the same. Was there generally a -crowded audience in attendane,
in court, during the argument and proceclings of the court upon the rules

A. There were inany persons both in the court room and the room a-
joining, whichwas occupied by a private family, and as inany persons
could gain admittance then were in the room.

Q. By the same. Was there a considerable excitement produced in te
croewv, and general ly through the city, by the argument of counsel?

A. I heard many persons express dissatisfaction at the conduct of he
court: whether that was produced by the argument of counsel, ortkk
own views of the subject, I am unable to say. Those I heard exprmi
themselves most warmly, were some of those who were present at tear
gumetnt.

Q. Bythe same. Was the dissatisfaction expressed during thewhole
course of the proceedings? .:
A. I don't remember on the first day that I heard any person say Sy

thing upon the subject. On the second (lay, there were many persons con
versing freely and warmly among the crowd.

Q. By the same. Did the court, in its opinion, examine all the grouchd
whieh the counsel had taken in argument against the rule?

A. I think it did.
Q. By the same. Have not the Suprenme Court of Missouri esercii

the same power of punishing for contempts, when their opinions have bet
misrepresented by publications in the newspapers?

A. There was, I reuatmxnber, a case which was decided by the Supreme
Court of Missouri, affirming the judgment of the Circuit Court. The plu'
tiff in error, upon a petition, obtained a rehearing of that cause; and a pub
lication was made in a newspaper, in relation to that cause, after the rehl
,ing had been granted. The Supreme Couirt held that. publication to be'
contempt; not on the ground, as I understood it, of its being a misreprew
tation of the opinion of the court, but a publicat on about a cause then pend
ing. After argument of the rule against the publisher, the court ruled it t
be a contempt, and the, publisher purged himself of the contempt.

Question by Mr. Buchanan. What were the names of the partiesintI
cause to which you have alluded? and against whom was the rule to S
cause granted?

A. Alexander Billissime was the plaintiff, and Joseph McCoy theddf
dant; and Col. Lawless was the person against whom the rule wasgramtd I

Question by Judge Peck. What was the state of the Judge's health dul
the pending of these proceedings?
A. I do not think his health was good; he was enfeebled, and veUyMA

debilitated.



[ Rep. No. 325. ]

Question by the Same. In the conference to which you have referred,
between the Court and Mr. Lawless, on the first rule, did Mr. Lawless, by
inadvertence or otherwise, apply to himself the sentiments contained in the
publication?
A. Not while I was there, to the best of my recollection.
Question by the same. In the words which you have attributed to the

Judge, in the first part of your deposition, do you pretend to speak with
accuracy, as to the words used by the Court?

A. I do not. I cannot be positive that I use the words,6fitheVudge, pre-
cisely as they were delivered: I have, however, given hit laneage, as near
as I can remember it.

Question by the same. Has the. intercourse between you and myself been
rather limited to a professional one than otherwise?
A. I think it has.
Question by the same. Do you know -vhcether the members of the St.

Louis bar were generally monopolised by the ltand claimants?
A. I do not know that any of the members of the St. Louis bar were

employed in any of the land cases. unless it was by the claimants.
Question by the samc. Do you recollect whether, when the publication of

Mr. Lawless had been read by Mr. Bates, so far as that the Judge had been
three times brought to view in it, twice by his proper name, that the Court
then stopped Mr. Bates, and commented upon that fact as indicative of an
intention to hold the Judge up to public observation rather than the Court?
A. That was the substance of the Judge's remarks on the paragraph,

which I have quoted in the first part of my deposition. He adverted to the
frequent repetition of the words "Judge," and " Judge Peck," as an evi-
dence that he was aimed at rather than the Court. He commented upon the
words "s has thought proper," as implying that he had made the decisions
the exercise of his own will, rather thani having been governed by the law.
Question by Mr. Davis. Was the memorialist engaged in much profes-

sional business, in the District Court of the United States, other than the
Class of land eases before alluded to?
A. I answer that Colonel Lawless' business was chiefly in the land courts;

there was very little other business in the District Court, and of that I do
not think Col. Lawless had his proportionate share.

H. S. GEYEbR.
Sworn and subscribed before the Committee on the Judiciary, the 19th

March, 1830.
ATTEST,

JAMES BUCHANAN,
Chairman.

MARCH 20, 1830.

Judge Peck requested that Mr. Geyer might be recalled and asked the
Following questions; which was done accordingly:
Q. Did you request of me that the opinion in the case of Soulard's heirs

might be published?
A. I expressed such a wish.
Q Do you recollect whether-before you made your first argument-

you had compared the publication with the opinion, or whether you argued
the matter of the agreement or disagreement, or left that to your associate
Pounsel?
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A. Ido notthin; I ever compared the two doccumr cnts, either before or

after that argument. I left the question of misrepresentation entirely out
of my argumentt, proceeding oin a(hiferent ground.

Q. Mother(;olonel Lnwlesss vasinterru1)ted in his argument whilst dis-
us~sing any other question,ce;C}e)t that ofm isrepresentation; and if so, what?

A. Thec interruptions occurrcel whilst Colonel Lawless was attemptingto
showv that the;)iccc signed" A Citizen" was not am isrepresentation. He
read occasiomally a. sentence from thc opinion of the .lu(lge, as published,

annd then f h bvl publication, and proceeded to argue there was no

misrepresecnitonin that part of it, from time totime. It was on these
occasions, and these only, that I recollecthe was interrupted in the manner.
Ih.tvc stated uponmy former examination.I 'he Judge referring occasion-
ally to other remarks in the piece signed -A Citizen," which hie insisted

wver misrepresenlations. The Judge referred at, the sametimne to other parts
of the opinion.

H. S. GEYER.
Sworn and subscribed before the Cominmitec on the Judiciary, the 19th

March, 1830.

ATTaEsr, JANIES1BUCHANAN,
C/airnmun

Airt/ur L. Macigenis bein-dully swvorn0 alccor')din tolaw, dotA depose and
sa,as1allows:

I had beardan intimationthfnt, on the convening of the District Courtof
Missouri, sitting as a court for the trial of' land claims within the State of
Missouri, the court would, in all probability, take someproccelings relative
to a publication which had appeared in f1li " Advocate," under thesigna-
ture of 'I A Citizen," conmrnentingupon 21 opinion delivered by that court,
and published in the " NMlissouiri Republican," relative to fhc case of Sou-
lard. I was not in court. immediately on its opening. I think that some
tine in the course of the clay, on my going to the place where courtwas
held, I found Colonel Lawless addressing the court upon the subject of a

rule being made against the printer of the Advocate, and contending against
the legality of making suichi a rule. It is not in my power to say, forwhat
length*f time the council, Colonel Lawless, had been engaged in addressing
the court upon that subject. As far as I can recollect, there were frequent
interruptions made by the court, and a species of colloquy going on between
the bench and the counsel. I thought the interruptions calculated-toembar-
rass and impede the counsel in his (liscussion. I am not certain that I re-
mained in court until the conclusion of the argument, nor do I think that
I was present when thle court pronounced its (decision upon the points made
at bar. I did, however, learn that the court had over-ruled the grounds
assumed by Colonel Lawless. Either on that evening, or the succeeding
morning, I was informed, either that the printer and publisher of the Advo-
cate had given lip the name of Colonel Lawless, as the author of the piece
si tieed "1 A Citizen," or that Colonel Lawfess had avowed himself to besuch;
which of the two I cannot positively statc. At the same time, I think it
was stated to me, by Colonel Lawless, that' a rule to shew cause had been
made by the court against him, as the author of that piece, why an attach-
ment should not issue for a contempt alleged to be by him committed in
the publication of the piece referred to, wwas requested by CoL Laivl&
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to attend at the place where court would meet. and, as his counsel, arguC
against the rule. In compliance with that request I accordingly appeared
and delivered an argument before the court, contending against the legality
of the rule. Whether I was informed by the cmrt, or learned it privately,
that the question, as to whether the matter contained in the publication,
signed "A Citizen," amounted to a contempt, and that argument would be
precluded as to that point in the case, I am not able to state precisely, though
the impression on my mind, now is, that, before commencing tile argument,
1 a'plied to the court for information, and was informed that that point was
not debateable; it being settled that the matter in the piece involved a con-
tempt. I then assumed the ground before the court, that, admitting the
matter contained in the piece to be such as would amount to a lihbl, that the
cause having been finally decided by that court, and passed away from its
jurisdiction, it could not be considered a contempt: rhat I viewed the doc-
trine of conteCfpt as applying only in relation to publications which were
made, touching cases pending in court, and to offences committed in the pre-
sence of the court: l'hat the case before the court did not come within that
rule: l'hat the case was as much heyoiml tile control of that court, as if it had
been decided years before; and that the court of King's Bench, might just
as well punish, for a comment upon an opinion delivered by some of its
judges, wvo were (lead and no longer ceased to exist, as this court attempt
to exercise that authority. I believe I urgcd upon the court the propriety,
even admitting the legality of the l)osition assumed by the court, of submit-
ting the matter to the consideration of a Grand .Jury. I was listened to by
the court without interruption. Mr. Geycr followed me on the same side.
M~r. Strother was making observations, and sat down at the request of Col.
Lawless, I believe. The court, on the conclusion of the argument, sustained
the rule, and over-ruled the positions assumed by the counsel of Colonel
Lawless. I think that previous, or immediately at the point of time, when
the court commenced delivering its opinion, Mr. Bates, the District Attor-
ney, was requested hy the court to read the pLtblication, signed '' A Citizen;;"
as he proceeded in the perusal of it, the court commented upon the para-
graphs, and so on until the publication Nvas read through by Mr. Bates, or
ncariy so. The judge appeared to be un(ler a strong excitement; his man-
ner was vehemnent; he commented ul)on the motives which could have indu-
ced thatlpublication. Trhe precise wvords which he used, I cannot pretend
to give; some of them. impressed themselves upon my recollection; and to
the best of mylbelief, thc terms false, malicious, slanderous, calumniator,
were repeatedly used in the course of his observations, and, as I understood
them, applied to the author of that publication. Onc particular passage I
klnow, reterred lo the course vthich was pursued in China, as against all
individual who was convicted of slander or calumny, that his house was
blacked as significant of the heart of it.s inhabitant, snad as a warning to the
community to beware of suCh 'a person, or something like that. During the
time when the court 'vas pronouncing its opinion, Colbnel Lawless, I think,
to the best of my recollection, spoke in an under tone to Mr. Geyer and
myself, to know whether we thought hie ought to remain-1 think he said
to listen to such a torrent of abuse, or words to that effect; and I recollect,
he was advised to go away, cithcer by Mlr. Geycr or myself, or both, and
accordingly left the room; Orn thIC rulec being made absolute, I cannot pre-
sisely say-whetilev I remained or lcft the court house, nor can I say, that I
was present lvh(ntile court pioilounorn l its sentence. The Circuit Court. of
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the State was then in session, and my attention was so divided that I am
unable to assert, whether I was present at the delivery of the sentence or
not, but it was immediately communicated to me, if I were not present.
Colonel Lawless was taken into custody by the marshal, and so soon as I
was released from my duties in the cir-Cuit court, I went to the gaol of the
county of St. Louis, where I found him. I obtained the cause of his deten-
tion, and on the proper affidavit being made, a writ of habeas corpus was
obtained, the body of the prisoner was brouighlt before the Circuit Court, ahd
he was discharged in from, two to four hours after his commitment; not less
than two, nor more than four hours.

Q. By Judge Peck. From whom did you receive the information that
proceedings were, probably, to be taken by the court, in consequence of the
publication by ''A Citizen," and when?

A. I cannot st;te any individual in palrticuilar from whom I received the
information; it appears to mc that it was a topic of conversation or discus-
sion, litSt among the tncntllem s of the St. Louis bar. The timcat which the
matter was firsl. broached, could not have been long previous to the session of
the court at Which the rule was mal(le.

Q. By the somc. Were you plrescnt (luring the whole, or what part of the
argument made by Colonel Lawles.,?

A. I was not present at the whole of thc argument made by Colonel Law-
less. To the best of mv recollection, wvhen 1 heard Colonel Lawless, he was
commenting upon the piece signed "A Citizen;" and endeavoring to prove,
or to shew to the court that it contained nothing which was derogatory to
the character of the court, or a misrepresentation of its opinion.

Q. By the same. 'Were the interruptions by the court, made during his com-
ment upon the publication, and while lhe wvas endeavoring to sustain its truth
by a reference to the opinion?

A. It appears to mic so. In this I may be mistaken, but to the best of
my opinion such was the fact.

Q. By the same. On these interruptions, did the court refer the coun-
sel to parts of tlie opinion froni time to timXe, which it supposed to be mis-
represented?

A. I think the court dlid. In some of the interruptions, the court refer-
re(l the counsel to some parts of the opinion, inl which it stated, that the
publication misrepresented it.

Q. By the same. Did tlhe court, in other interruptions of the counsel,
refer to parts of the publication which it supposed to be exceptionable?
A. It is very possible the court may have so done.
Q. By the same. Did Mr. Geyer make apy argumnC11tu,)on the question

of misrepresentation of the decision of tho court, which was charged in the
rule?

A. I rather think I did not lhear Mr. Geyer on the argument, made upon
the rule against the printer; and when ML. Geyer spoke upon the rule
made upon Colonel Lawless, I am of the opinion that MNlr. Geycr (lid not
take any such ground, as I have before stated; it having been decided by the
court,lipon the rule against the plrinter, that the publication signed "4A Citi-
zen" was a misrepresentation, an(l no longer left. for discussion.

Q. By same. If the court interrupted Colonel Lawless with any other
object than that above referred to by you, please state it.

A. I cannot pretend to divinc the motive of th1e court.
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Q By the same. Please state the nature of the iritcrruptions on the part
of the court, and the words it used, other than that of directing the atten-
tian of counsel to particular parts of the publication, which were supposed
to be addressed, with thc view of influencing the public mind, or that of the
claimants, or supposed to reflect upon the court, or to contain a misrepresen-
tation of the points decided by the court, or to some part of the opinion
supposed to be misrepresented?

A. It is nut now in lmly 1)ower, nlor perhaps could I even then have re-
peated thc words used by the Court to the counsel (dring the course of those
interrl'ptlliOS. As to thc nature of the interruptions they were frequent.
From thc manner of thec Judge he appeared to he impatient. The impres-
sion nade upoll Illy mind by his manner was, that lie was aware thle counsel
who was addircssinig tile CoLurt wVaS himsllIf theaulth1or of thlc publication in
qucst ion.

Q. By tle same. D)id the understanding scem to be mutual between Court
and CoUnlSel ill relations to the authorship of the publication?
A. I was aware of the fact that Col. Lawless was the author of that pub-

lication, and thought thait he show,-ed a more suIdled tone when engaged in
the discussion, in consequence of his being the author, than he would have
dione in a case where hie was simply acting as counsel ,without being at all
implicated personally in the transaction.
Q. By the same. Do you or not say, during the progress of the argument,

to Mr. Bates, that the Court and Counsel secned to understand very well
as between them who the author wvas, or in substance to this effect?
A. I have no particular recollection of such an observation; but, as I be-

lieve such was nmy impression, I think it highly probable I may have so said.
Q. Bly the same. D)id Col, Lawless, in the course of his argument, frequent-

ly affirm or assert that all that was contained in the publication was true?
A. Colonel Lawless, it appears o mne, whenever he tolulied upon the

question of the publication having misrepresented the opinion of the Court.
strenuously contended that the opinion was not misrepresented by the pillb-
lication. I cannot state whether he did or did not use the precise words
that ecvry thing contained ini tfMe putblicttion WvS trule.
Q. By the samne. Were youi present after Colonel Lawless had been

lbroughlt in upon the attachment?
A. That is previously answered in my statement in chief. I cannot say

whether I was or not,
Q. By the same. Do you recollect of presenting a bill of exceptions to

thc Court, and of the Court declining to sign the bill of exceptions, of mov-
ing that the bystanders should (10 so?
A. Since it has benl mentioned by the Judge, it rather appears to mc that

such may have been the fact, though even yet I would not speak wi.th cer-
tainty upon the subject. I can only attribute my want of' a clearer recol-
lectimn of the circumstances to the hurry in which it must have been done,
as ny attention was very much divided at the timc, the Circuit Court of the
State being thene in session, and my presence in that Court being almost
every moment required.
Q. By the same. Could you recollect the (day of the weik upon which

r it was rendered against Colonel Lawless?
l1dnot.

same. Do you recollect how many days thle proceedings were

real (lays, btit the number I cannot state.



46 [ Rep. No. 325. ]
Q. By the samc. Did the Court, in delivering its opinion, recite in ais

stance thc several parts of the opinion which It supposed wa~- misrepre
rented in the publication, to point out the character of the misrepresentatioD!
A. I believe it did.
Q:. By the same. Did the Court comment upon the influence of the pu4

lication upon the public, and upon the claims?
A. The Court spoke of the evil tendency of the publication, of its falsity,

and of the motive of its author, which it declared was intended to prejudice
the claimants a-ainst the Court, to bring the Court into disrepute, and t
shake the faith of thi<e suitors in the inpartiality of the JUdge.

Q. By the samc. Is there not a general rule of the Court which preclude
more than two counsel from arguing any cause or question except by per
mission of the Court?..

A. I believee there was before and at that time a rule of the Cnurt whieb
s.onfinea the argumeilt of any point of. law to two counsel on the same side.

R.I~y tlho samc. NN'as lc parent irritation, of which you speak, on
the part of the Court, constant during the whole course of the argument hr
Colonel L.-vlcss?

A. I lhave 31recaly stated that I wa! not present during the whole of the
argo ment by Colonel Lawless. I thought the Court was excited; whetbe
or not there was an internal excitement going on during the whole time
the breast of the Court I will not undertake to say. I could only judgeof
the feeling of the Court, by the manner of the Judge displayed when ad.
dressing hi rsvlf to Counsel.

Q. By tec .'same. Is there feeling of ill-blood on your part against me;
A. I ami the relative of Col. Lawless. I never was intimate with the

District Judge of M issouri. Previous to his appointment as judge, we were
upon terms of common acquaintance; subsequent to his appointment Inever
concealed my dislilke to that appointment. It was frequently and publicly
expressed. Up to the period when the transaction took place, in whichth
rule of court Was madel absolute against Col. Lawless, I believe we were
barely on speaking, terms. Since that time I am not awarc that i.have er
addressed myself to .Juldge Pck, except upon matters of business, and dre
admit that 1 have been unfriendly to him.

Q. By the sane. Were you concerned as counsel for the claimants, V.
tiny of them?

A. I ain inclined to the opinion that, up to the time of the proceedive
against Col. Lanless,I was.not concerned for any claimant. Subsequeo
to that period I wvas emnployed and acted as couilsel in relation to soul
claims of Col. Jol1ii Smith '. andl perhaps in one other case.

Q. By the same. Was this paper, identified by the name of James Bvc
hanan written thereon, and produced here by Col. Lawless, read ini Ope
court by you or Col. Lawless, after he. had been brought into court and be
fore sentence pronounced?
In the District Court for the Di.vtrict of Missouri, sitting'at St. 1ALo.

on tte 21st day of .6pril, 1826, for the decision ofland titles.
The United S.61e,

E. Lawles s.
Be it remembered, that on the dlay and year aforesaid, the sai

Upon the Rnaid defendant to know %,whether if there were interr
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n this causC he vould 1n1swver them, which the said defendant dcclined for
tile following reasonsx,which he assigned to said court in the words follow-
ing: First, f refuse to answvcr tile above interrogatlries because this court
has no jurisdiction of the offence charged upon nic, in manner arid forni as
the court has -proceeded against me. Second, because the positions ascrib-
ed in thcarticle signed "A Citizen" arc true, and fairly inferred, and ex-
tracted from thc opinion of this court in the case of Soulard's widow and
heirs vs. the United States, as published.
A. The paper described in the interrogatory is in my hand %*'riting, and

I presunmc was read in open court at tlhe period mentioned, hut whether by
myself or hy Col. Lawless I cannot say; and, in truth, my belief ulpon that
subject is based,more upon the fact of that paper being in my hand writing,
than upon any distinct recollection of the transaction, apart. from the paper
itself.
Q. By thle same. NVere you present when thle rulc was made against

Col. Lawless?
A. MNy impression is rather that I was niot.
Q. By the same. Was there much excitement during the tendency of

the proceedings of the court?
A. There was considerable excitement among the members of the bar,

during the pendency of the proCec(lilngs of the court. I do not think that thle
excitement became general until after sentence was pronounced by the court
against Col. Lawless. Previous to that time I think it was confinCed, in a
great degree, to the persons who were present during the discussions which
took place. 'he room in which thle court. sat, was an apartment in a pri-
vate dwelling, by no means remarkable for its size. After the decision
against Col. Lawless, the excitement became strong and general throughout
the community. It may be proper to remark, that I think the room upon
the day when Mr. Gcyer and myself addressed the court, wvas wvell filled, if
riot crowded.
Q. by NMr. Davis, of South Carolina. WVas the lancruage and deportment

of the memorialist respectful and decorous to the court, while discussing the
rule against the editor?
A. At those times %when I w-in3 present I thought entirely so.
Q by the same. Was the conduct of t½le judge I respectful to the memo-

rialist during his argument of the rule, or impatient, or rude?
A. I thought that the manner of thle judge evince(l considerable impa-

tience and abruptness. It appeared to ile that it was entirely different from
the usual manner of Judge Peck, and I drew the inference that he was trcatk
ing Col. Lawless rather as the author of the publication than as the coun-
sel of the printer or publisher.

Q. by the same. Did you understand the allusion of Judge Peck to the
Chinese custom of blacking the door of the slanderer's house, as being in-
tended by him to have any application to Col. Lawless?
A. I understood it distinctly to apply to Col. Lawless. During the de-

livery of his opinion, he had frequently used the words slanderous, mali-
cious, false, as applicable to the publication, and immediately then quoted
the custom in China, which was adopted to a slanderer or calumniator,
leaving the conclusion in my mind, thaLt he thought himil a proper olbject of
such a mark of distinction.

Q. by Mr. Buchanan. How do you stand relatedl to Col. Lawless?
A. We are secontl cousins.
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Q. by sann. I las the conduct of the court towards Col. Lavless, sisC
the ternli nation of his suspension, bcen respectful?

A. I know nothing to the contrary.
A. L. M AGENIS,

Swvorn nn(l subscribed before the Committee on thc JudicialY, this206
March, 1830.

Ar-rl s-rB.1-AMES BUCI(HANAN, Chairman.
Jo&/in iiullunphy be isg (citly sworn according to law, dloth depose and

s(y as follows;
I was in Court when the Judge made strictures upon a publication in the

niews-i)plers. I tLhought the Judge w-.as a little irritated, whlletn giving hu
opiridoni, andl the only words I remember of his remarks, were the punish.
niicnt of a c.Altuniiator iii China, which is to have his house painte(l hblck.
r kiowv ino hi og niore of the lbiusiness than wvhat I have stated.

QL1Uestion b .Iiml c Peck. Hlowv lung werc you in Court during thedeli-
very of i!'u opinion?

A. I cannot tell exactly, perhaps an hour or more.
Question by the sarise. Ditd t1h Court appear to have for its object thedis-

cussion of the questions which had been argued by counsel, and which * ere
presented in the rase?

A. I cannot tell what was the ob)ject of thll Court, excepting as a prep.
rat.ory step to the.punishment of Col. Lawvless.

Question by tlte same. Was the manner of thc Court rude, in relation t
any body?

A. I considered the Judge to be irritated against the author of the piece.
Question by the same. Had you been present, (during the previous discussion?
A. I do not remicmber that. I was. What brought me there that da), wa,

theat I understood proceedings were to he had against Colonel Lawless, for
contempt of Court.

Questinn by the same. Did the Court appear to wvandler from the subject
under its consideration, for the purpose of lavishing abuse upon any one?

A. No. I do not know that It did. rhe various parts of that publication
was discussed, and remarks made l)v the Judge as lhe went along.

Question by the sanm. Will you state the indications of excitement? In
what did they consist? In sharpness of voice, in earnestness of manneror
in what?

A. I thought there was nn earnestness of manner in the remarks made
-hpon the piece, and the words slander and falsehood, as applicable to the a-
thor, were made use of more than once.

Question by Mr. Davis, of South Carolina. Did you understand theanlu-
sion of Judge Peck to the Chinese custom of blacking the door of the
slanderer's house, as being intended by him to have any application to Col.
Lawless?

A. I remember looking at Mr. Lawless whilst the Judge made thatr-
mark. Knowing Mr. Lawless to be of rather a hasty temper, I had my eye
fixed upon him during the time, to see how he would take the languages Is
I conceived it applied to him. . .101iN MJLLANPHYI
Sworn and subscribed before the Committee on the Judiciary, this20t

March, 1830.
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Attest, JAMES BUCHANAN, Chairrnft
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T1e Reverend '1'lonias Ho?rrell, being duly sworn according to law, doth,
depose and say as follows:

W\hen I entered the room in which the Court was sitting, Mr. Magenis
was making an argument before the Court as counsel for Colonel Lawless;
I cannot distinctly recollect the grounds of his argument. 1His object was
to shew that the rule could not apply in that case. He was succeeded by
AMr. Geyer, whb also appeared as counsel for Colonel Lawless. Colonel
Strothercommenced a speech, but stoppecl abruptly; Idid not then know from.
what cause. The Judge then called Ul)on Mr. Bates to read the l)ublication
signed "A Citizen," and proceeded to comment upon it. I cannot distinctly
recollect the language of the Judge, but remember that the words calumny,
slander, and misrepresentation, were used by hinm; and I considered them
as intended-to be applied to Colonel Lawless. I distinctly recollect his re-
ferring to the law of China, by which calumniators were punished by hav-
ing their houses painted black. I lid not remain in the Court until the
Judge had concluded his remarks, but left it soon after Colonel Lawless ab-
sented himself. I cannot be expected to recollect particulars, not having
charged my memory, and expecting never to be called upon to testify in
this case.

Q. By Judge Pcek. Is your recollection perfect as to the words of the
Court so as to enable you to say whether it charged the publication to be
slanderous, libellous, or false; or, whether such amputations were actually
made against the defendant himself?
A. I certainly understood the language of the Judge as applicable to the

author of the publication.
Q. By the same. Were not the matter of the publication, when the lan-

guage referred to as used by the Court, the subject of its consideration??
A. I think so.
Q. By the same. Was not the words applied to the publication, and it

charged to be slanderous and libellous, rather than as addressed by the Court
to the-defendant himself?
A. I perhaps shall find some difficulty in distinguishing between the ap-

plication of the language of the Court to the publication and the then known
author of it. I certainly understood the language of the Judge to be appli-
cable to the author.

Q. By the same. Was the paper the subject of remark?
A. '[he paper, as I have before stated, was read by paragraphs, and the

Judge proceeded to comment on that publication.
Q. By the same. Did the Court address itself to the author personally,

or was it treating of the publication, and pronouncing upon its character?
A. I think the Court did not address itself personally to Colonel Lawless,

but thought the language used was intended to be applied to him.
Q By the same. Were you in Court when the rule against Colonel Law-

less was, made?
A. I was not.
Q. By the same. Were you in Court, at any time after that, when Colonel

Lawless came in and addressed the Court?
A. I was not.
Q. By the same. Were you in Court when Colonel Lawless was brought

a upon the attachment?
A. I was in the Court but once durihg that term, and left it before the

ludge had finished his comments upon the publication signed ("A Citizen."
7
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Q. By thc same. Whether, in the course of that discussion, the Courtin
delivering its opinion wvas earnest and( nir-ent in deencec of principles, vhich
you could havc inferred had been the previous subjects of discussion?

A. I cannot distinctly recollect what principles were involved in thp dis-
cussion. The rnanner of the Jud' c I thouglirt animated andl vehement.

Q. By Mir. Buchanan. Ihow long had the Judgc been employed in deli.
vcring thc opinion of the Court before von left thlc court-room?

A. I supp))ose not more than twventy or thirty minutes-not more thanhil.
an hour.

Q. By t same. W wat*vs vo.runderstanding as to the applicationin.
tended by the .ludge of the lawX- of China?

A. I understood it :S being applicable to the author of the piece signed
" A Citizen.'"

Q. 13W tihe same. What wvas the manner nid conductof Mr. Lawl
whilst the Court were delivering their opinion?

A. I saw I Jr. Lawless occasionally, and duriU ng sonmc parts of Judge
Peck's comments. llis countenanlce indic Itcd considerable excitement.
lie, however, remained quietly in his seat until lie got up) for the purposed
leaving the roo in,land 1nn i hi lefIcttlI0room1.

THOMA9 HORRELL
Sworn and suibscribcd before thle CommiLtee on the Judiciary, this 20.

March, 1830.
A ttest, 3ANIES BUUCIHANAN, Chairman.

C/chrls S. liempqlyrfrw being, (Ilty swvorn according, to law, doth de-pot
ald s8ay (Is folloWs:

Understanding that a rule had been served upon Mr. Foreman, the Editor
of " the Missouri Advocate," to shew cause upon an alleged contempt
for the publication of an article which had been printed in his papersip-
cd "WA Citizen," which contained strictures upon an opinion of the Dis-
trict Court of Missouri, sitting as a L~and Court, in the case of Soulard'!
heirs; being a practitioner in that Court, I recollect being prcsent~inthat
Court when the argument was had upon that rule against Stephen WV. Fore.
man. According to my recollection, at this time, Col. Lawless, Mr.-Geyer,
Mr. Strother, and perhaps Mr. Magenis, appeared as Counsel on behalf of
Foreman on that occasion and resisted the rule being made absolute upon
Foreman. The argument of the Counsel utpon that occasion I cannot sate
at length, but from what I have understood from the testimony of Colonel
Lawless and Mr. Magenis before this Committee, according to the best i
my recollection the positions which they have stated in their testimony
have been correctly stated, an(l w"erc discussed by them before the Court
I understood that those positions wvcre overruled by the Court, and thatCo,
Lawless was either given up or acknowledged himself to be theauthoroft
piece signed "1 A Citizen," and I understoo(l that a rule was served UpO0
Col. Lawless to answer for the alleged contempt committed by him in the
lWriting an(l pulblication of the piece signed "'A Citizen." I was probably!
in Court during most of the.proceedings against Col. Lawless upon that rule,
but do not now distinctly recollect all the proceedings that occurred onntha
occasion, uattil the Judge delivered his opinion upon the rule againstCl.
Lavless. I distinctly recollect being in Court at that time. WVhen Judo
Peck commenced luelivering his opinion, I think that he called upon NrN



[ Rep. No. 325. ] 51

'dwvard Bates, then District Attorney of Missouri, to read the article signed
,'A Citizen." Thc Judge, according to my recollection, laicd doivn what
lic considered to be thc general principle of law as applicahlc to the doctrine
of contemrpts, and applied them to the case then before the Court; that he
expressed himself at home length, but what were his arguments I (1o not now
recollect, but he state(l, as thc result of his opinion, that the case hcfore the
Court was one of those contemplatedl by the law of contempt, as lhe under-
stood it, and that he should accordingly apply it to the author of the publi-
cation signed ''A Citizen;" that he lhen procealeed to comment upon the
article signe(l "A Citizen," pazagrapli by paragrap)h, as read( by Mr. Bates,
hilt 1(1o riot now%, recollect, from the lapse of time, all that he said upon that
branch of his opinion, but I riemcmber some portiolls of it. He stated it was
cvidlently the intention of the author of " A Citizen" to misrepresent the
opinion of the Court in the case of Soulard's heirs, to shake the public con-
fidence in the impartiality of the Court, to bring the Court into disrepute,
and to create a belief in the country, that land claimants having suits before
that Court, could not expect justice from it. That the statements contained
in the Citizen, as to matters of fact, were mistated. rhe Judge, I do not
pretend to recollect the precise language of the Judge upon that occasion, but
that he applied the terms of slanderer an(l of calumniator to the author of the
piece signed "A Citizen;" that he expressed himself with much vehemence
of manner, and appeared to be at times much excited. I now. recollect,
although it had escaped me in my previous examination before the Commit-
tee, of the Judge mentioning thel punislnment awarded to slanderers and ca-
luniniators in China, of having their houses blacked, as an evidence of their
disgrace, and to give a warning to all persons to avoid and pass by such a
character, and according to my recollection. I think that he said that if the
author of " A Citizen" was in China, and had nommitte(l such an offence as
the Court deemed that he had by thc publicaficg: of such an article as the
"Citizen," that such wVould be fhis punishment. I do not now recollect
whether I was in Court twl'en the final sentence was pronounced on Colonel
Lawless, but recollect being in Court during the time that most, if not all
the Judge's opinion on that occasion was delivered. The time consumed iu
delivering that opinion, according to my recollection, was something more
than an hour, perhaps two hours. I do not know that I can state any thing
more at this time.

Q. By Judlge Peek. . Were you in Court when the rule was made upon
Col. Lawless?
A. I (lo niot recollect.
Q. Were you in Court when Col. Foreman, the Editor was examined by

the Court?
A. I think I wvas.
Q. l)o )you recollect whether he did not, under that examination, disclaim

all knowledge of the mischievous tendency of the publication, and all inten-
tion on his pcmrt to reflect upon the Court?
A. I don't recollect Col. Foreman's precise answer, but according to my

recollection he disclaimed all intention of committing any contempt of that
Court.

Q. Were you present at any time after the rule made upon Col. Lawless,
whene he appeared in Court, and addressed the Court for the purpose of ha-
Vinig timne allowed to him to attend to his professional business in the other'
Court, before the argument should proceed in his case?



.G 2 [ Rep. No. 325. J

A. I -was probe; hly prescii, hut do not recollect distitietly of Col. Law.
less' adldrrcssiIng tle Ce'lit at an'I other time than as Counsel. for Col. Fore.
miian. - Although he ilaight havINmade thc motion you speak of, I don't re.
collect it.

Q. lWere you present when the opinion of the Court was delivered in the
eas offSoit llal?

A. I was aid toolk notes*of it. I wvas also present (luringthe argumentof
that case.

Q. Whu was associated with Col. Lawless in the argunmcnt of that case?
A. Col. George F. Stroller.
Q Wcre they heard at great length?
A. Col. Lawless nmdell argunient of great length, and a very elaborate

argument, but I don't recollect when Col. Strother spoke or howv long, al
though I knowlhe appcare(l in1 thle case.

Q. Was thle decree rcendercd at the same terin at which the opinion was
delivered iln the case of Soulard?

A. I do uuot positively recollect; my impression is, it was not.
Q. Was its rendlition postponed for the purpose of enabling Col. Law.

less to he Present?
A. I do not know the fact, Col. Lawtless was absent during the progress

of tile suit; possibly it night havc been so.
Q. Were you present during thle argument of Col. Lawless on the rule

against the Eeditor?
w.I was.
Q Can you say whether the Court interrupted Col. Lawless for any

other purpose than that of' directing his attention to some point arising out
Of thle publication, or the Opiuuion commented upon therein, and if you can,
wha t?

A. I do not distinctly recollect; Col. Lawless ras interrupted several
times, but I do not now recollect for what purpose.
Tue witness here said,
There is one thing which escaped mnc ill my direct examirnation; that the

Judge, in commenting upon the motives which probably induced the author
Orf ' A Citizen" in writing that article, apl)ealed to be directed not only to
injure the Court, but to reach thle Judge.

Q. By Mr. Buchanan. Whliat was the manner of the Judge and of MaTr.
Lawless, respectively, wvhilst the argument of the rule againstlthe printer was
proceeding?

A. I (o1 not recollect thlat there was any thing extraordinary ill the con-
duct of either.

Q.' By the same. What was the manner of each of them, whilst the Judge
wras delivering his OjpiriiOll onl the rule against, Mr. Lawless?

A. The manner of the Judge did: not appear to he directedd personally
towards Mr. Lawless, but speaking of him as the author of 'GA Citizen"
and the defendant on that rule before the Court, appeared to be vehement
and much excited. I observNed nothing particular in the conduct of Mr.
Lawless whilst he remained inl Court, which he left before the opinion was
finished.

CHARLES S. JiEM1'STEAD.
Sworn and subscribed before the Commnittee on the Judiciary, this 20th

of March 1830.
Attest, JAMES BIUCHANAN, C/iftirman.



[ Rep. No. 325. ] 33

Edward Charless being dily sworn according to law dotidepose and say
as follows:

"The Mlissouri Republican" of the 30th March, 1826, identified by the
name of James Buchanan written thereon, was exhibited to the witness,
whereupon his examination proceeded as follows: I was the publisher and
printer of this paper. 'The opinion therein contained, ivas published, to the
best of my recollection, at the request of Judge Peck. I-e unquestionably
furnished ihe original for publication.

Q. By Judge Peck. Were you in court during any part of the proceed-
ings against MIr. Foreman or Mr. Lawless?

A. I wa-s I think about ten minutes on the day on which the rule was
made against Col. Lawless. Col. Lawless was addressing the court. I
have no recollection ot the arguments made by him oi the language used. I
merely recollect that he was sometimes interrupted by the Judzrc.

Q. Bly the same. - With what view did the interruptions, ol the part of
thc court, appear to be made? Had they for their object to refer the coun-
sel to any matter arising out of the j)ublication or ihe opinion which had
ceen commented upon?
A. They were in relation to the article published in the Advocate. The

short timc that I remained in court, so little of the proceedings did I hear,
that I am u:nable to answer the question fully.
.Q. B3y the same. Was there any thing remarkable in the manner of the
court whilst you were there?

A. I thought the manner of the Judge Nvas earnest, and appcare(l at times
a little excited.

EDWARD CHARLESS.
Swvorn and subscribed before the Committee on the Judiciary, March 20.

1830.
Atteqt: JAMES BUCHANAN, Chairmrln.


