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JUDGE CHARLKES ISWAYNE.

MAHOJI 25, 1904.-ReferrKd to the House Calendar and ordemre( to be printed.

Mr. PALMEB, from the Cpmrnittec on' the Judiciary, submitted the
:,following

REPORT.:
[To accompany JI.1 Res. 'No. 274.]

On the 1oth day of December, 1903, the Iouse passed the following
resolution:

1?t'eQlved1 That, the (Ioxnmittef '$4i9 'directed to in'tiro an(i rdortwhether t6e action of thisH'.lot4-ib site coneriningh.' official misonduct of.Ciharles 'Swatynie, judge of thbe UnitdStatesdJ'rkb~l'hi orthenistrict ofFloridt, and say~whether Q of hi s cour as requie ylw
whether hehas t yabseted hhxsllf fronm t hesaid State,and Whether, dlik acts ahd' iisions in his qt of udgo have been sueh ain any)ri' the peope f~lA Mft160'f-t'AC 0degre 'to' deprt:1ta plo: ,t4t~*ti ein~flts of the; court tit)'(r~eilni.to-amolunt to a ( enial ofj't'it ; whether The said judge has boon guilty of corrupt con-.ductinoftlee, and; whether his admininaration of his office has resulted il injury and
wrong tolitigantsoihiscourt.
An'd.n rereen'ceto thisiestigation thesaid coinnhittee.is' hereby.authorized and'empowerd 'to' send 'for persons aid papers, adnlrinister oathis, taike testilimony, andl toemlloy a clerk ahd tenorr pher, if ineessary, tosed oasubcomnmitteeWlieneveranltwhere0Ve6r it maybe necessary to tAlke tetimony for these of said committee. Andth said'i ub'ouitteeWhile 'so' employed shiall hie the same powers hi reSpect toobtaining"testinibny as are herein viven to midt&Con'mittee oni the Judiciarywith aorgeart-at-rn's; by hlf or deputy, who 'shall servo the process' of sald corn-mitteo'andl subcommitteeand execute its orlderm, and(l shall Iattelld the 8itthigs of thesame us orcrcd and directed thereby. Aild UthtAth expense of such investigationshall lbe paid out of the contingent fund of theiHoulse.
1IeCtimony was, taken in Penisacola,t'allahassoe, and Jacksonville,

Flia ,and in thle city of Washingtonlponl seral days. At all te
hearings the' Holionl, C0arles Swyavneq was ilrsent himself an(d. by counsel,
except at the last hearings in Washington, whiai he appeared ini propiria
polsona anid arguled his: caseabefdre the sUbIcomnmIttee. All the Wit.
nesses asked for by the coi.nplainants and the respondeiit were sworn.Their evidence was reduced to writing and is proqsted with this

specifications of the particular Inatters covered by the generalcharges wero furnished the committee by the complainants. The'y
wero asfollows::
SpeV4cation 1.-That the said Charle Swaylle, judge of the United 'States court inaud forthe northern district of Florida, for teni years, while he has been such judge,
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2 J;UDGE'C RSW.SWAYNE.

s a 4norsde6nto heate- o li a e d theStte ware.That he- neve pretended0 to resid(e in'Fi rida until May 1903. T tdingaid tinie6ofth4hi onoiremidenc bi~y suchIjII noniesde'ce "h fo ha causdrgeAt inonvenieneI0,q fl1no0y-ance, injury,.an-d epense to. it gaits inhs coutiot 's intc f etoholda':
terms of court as by failings to e inerach for thle (lispsition, ofadmil-Ity adchancery matters and other matters arising between tebms of court needing dispo-sition.

Speqit cdotn 2.-That said Chiarles' Swane,as`uchjudge, appointedoneB.e . Tuni
son as United States commisioner; that itiva.4 charged that it was animproperappointinent, and that !tetimony was offered to such ffctbeore id appointment.

,SJec~flc~ijdn: -That the said Charles Swayne, as uchS udge, appointed and main-:tains one John Thomas Poter as United St tes commissioner at MarIanna, but that'sBaid' Porter d~oesnot resideiatA Marianna, utat Grand Ridve, 16 miles away, and is
-never at Marianna or at his office excel)t wheh noti le of an arrest, necessitattingpeople having business with the:Unite States comnimisioher, often at: expese andInco'hvenie'nce, to go to Grin:fd Ridge, and neeessittin: the-holding of prisoners oftenfor a tday or two, at their inconvenience, and in imprisonment at the expense of theGovernment, until sidl Porter sees flt to come to Marianna.

The said 'Swayne, although there is great necessity for a commissioner at Marianna,has refused toaappointch.:T
Sp1et10Aion 4.-That said Swayne In the administration of his -court, has beeguilty of great partiality and favoritism to one I3. C. Tunison, Jnentioned in specifl-;cationNo, 2, andadpracticingSattorey in said court. That so great and well knownhas this partiality and faeoritisnubeonie that it has created the general inimpressail

that-tw succeed in that court before the daid SwAyne it is necessary to retain the
sai( :'rtnison.

&:t fiOahln 5.--That :saidlf S3wavne hasleen guilty of ol)presson andd tyrannhis office, incorrectly and opprostskly an(l without just cause iml)risoning one WN. 0._C)'Neal,_oneE. T. Davis, and one Sitieon e3lclng upon feigned, fictitious, and falsecharges1of contm t anofhis aid crt.
$peclio- (h-That said Charles: Swayno has willfully, negigently, and corru1ptlymalsdnilnsisterld bankriulptcy cases in his court, to thW extent that the assets of bank-

rupts hlave, in all or nearly all cas, been. sllandercd a-nfd dlsslpated0 iiipayingextraordinary feeswanldexpen'ss and ievcr paying any dividend to' creditors.Specificatio 7.-Thiat said tCharles Swaynewas guilty of ojipression- and tyrannyInhis office to one Charles 1-Hskins, upon a alleged contempt resulting in thiesuicide
of -the: saild Hoskins, and Said, allege con telmt p edlings being brouht for thepurpose ofobreaking- down anid ijtiuring" onHe, RdoskIn-s, who was charged in saidcoult-,with-involuntary bankruptcy, but who was defendingg and resisting 1ueh chario.Specification 8. --That 0aid Swayne corrup tly purchasd a houseand- lot in the cityof enwola while thesai(l house anndlot was in litigation inhis coirt..

eCatiot 9.-Igorance; and ificompitency to hold said sition, tnder thisspecification many IThstrations cold b¢ given, aniong them- a c in which he tookjurisdictlon inialrniraltylin Violation of the treaty between the United States and
Sweden andI Norway; and in olo case, that of Sweet v. Owl Cormercil Corn pany,in which -he charged tih jury to exactly andl diametrically coliflictin'gtheoriee of law.Sprcftion 1.-Thalt sai(1 Swayne, hy reason ofhiJ absencefeom the State, failed
to hold the terni of 6ourt whiich"hoild havb)een held at Tallahai in the fall of
the year 1902, during theo-mlonitlh, 'of N^otvci1b6r or Decehiber.

Spec(fieaioin;12.-Th!iat, tlei11(ll ChiaRles ISwayne has,ben guilty of jonduct- unbe-coming an upright judge, in that he hais proctired as 'indorsers, on hik note,Jfor thepurpose of borrowings miloneyt, attorlley4s n(l litigants hlavinig(casfes pending in his court.SJwecifiqclion 18.1rThat tle said Charles Swayneo has been guilty of nialamlninistration in the affairs of the) conduct of his oflieo; that he has discharged people con-victed of crime in his court, Illustration, case of Alonzo Love, convict in the
year of 1902, of perjury.

FINDINGS OF FACT AND LAW.

The facts proved by the testimony bearing uepon tho several specifi-
cations atre'found to be as follows:
Prst, a8 to the evidence of Juclqe 9waine s -esid,-nee intit GbgstrW4 t

Judge Charles Swayne was :appointed district judge of the United(
States for the northern district of Flori(l in 1890. At that time the
boundaries of the'di'strict included St. A igustine, where 'he resided.
In the year I894 the boundaries of the district were changed by -an act



JUDGE a BWAYN;E.

of' ongres and 4t,~A-Augustin ad JacksonvilweeinldeInIh
abtwhich UitdIttscutwsh inl thell'onorhen dstict.Fromthetime he boundarisoKteOrtendOtitwrciin~_
uatil the year 1:3 Judge Charles Swayno boarded at hotelsorborin,ghouses in PensacolaandTeallahtasee during the times his court:was insession,texcepttaporion of the year 19300, about two-or :three monthwhen-; hie: livtsed wi:tht :his family inh Pensacola, inf a house rentedabyhiswifne .The testimonyestablishes tlect thatsubstantiallyheCewaa not
in the district atany other.:time except ,when'hiso0urit' wasinmsession.Fromil 1896 to 1904 his court was;opent for business" four hundrfid atndnnet-two day~s, being the average of sixty-oneS andonehValf days perannumn for eight years. No)-Ctestimony wa:s :offered to show how manydays the court was open or closed during the years1894 and 1835.:
in the: year 19O2:: his wife purchased- aouse ini Pensacola. :There isno. evidence that he has occupiedY it or thatnhe hasever been regi&tered paid taxes, or voted i :the northien district of Florida since thebounlatries of the district et*ee changed, or that his family has been

there,exaeptoaparwtof one- winter
Upon the part ofJudgerSwayne,a witness testified that he had, atthe; request of JaudgeSwyne, endeavored at different times between1894 and: 193 to find a tsuitabl house in PensIcola which -h could

purchase, and at onetime ndeavored tongeta housebultforohim, but
thatlhe hdi not succeeded in eithneyreffort.J.uldge Swayne testified that when: he first.went to Pensacola lie asked
a mlan connected with abnItlk to ha~ve hi; n1ameplaced Onl the: registry.t was not done. Judge Swnayneadmitted that he never was registered
in the northern district of Florida,:neverpaoidaetax, voted, orin-anymanner exrcised theiights ofcitizenship.Aftermdakinggtherequ4estaf peron not: connecttedhi with:the registration of votelis, 1e neverinquired to find if it had0been:doneo.He stated: to at least oneo person
that;his-v hom-e was athuyoecourt, Del.' that was theplacye whereliewent when couftwdis.not in session indIor ida, or wlen he was not
holdingcourtt inother States.: ::
From the testimony in the- case your committee find thatJudar

SwvayneVhiis never acquired a legal:residence in the nlorthernl district
of F~loridla,-:nor has lie actually resided there, within the meaning of
the acstof Congess, which is s follows:
A dlstrict adgo shall o appointedforea'hOdistri't, except in tho as "hreinafteri)roVided, Iw~ery#l(3l jtidte shalil res~ide in~thle (listrict: for: whichl he isappointed,andlfor o~ffendlings against: this pro isoi hallhnguilty of a high tisdemeanor.
Thlis atetneeds w;l interpretation, IttSpurpo~se isplain,0 A0nAxonresi-dent judge vantlnot perform'l thle3 duties::of his office properly or right-fully administer justice toathe people ofhis district. I hetherh6can

or not,:thealatrequires him to live there, and makes himlguity of a
highmisdemelnorif he (toes not ol),y it.'frto.is.sufficntevidence
ifevidenceiwere mieded,to sati.sf yourlcommw4littletlm6tth econtinsedtL.)snce ofJuydge S Jvatywesujeteidlawyers and suitors toinconven-ienlce,delay,:and expense, iiiid in soimie cases iiiiioun~tedto a denlial of: justice. l,:et it )lgrante(l that-there is niol; letuls ;uppose that noone sue~rlx harm.: Wedo not:flid thatgoudgeSwayne is therefore

to be exculsed fromlobeying the larw.::No exeptionii~s contained inlthe
act; w cannot writo iJfor his benfit

Judge Swayiedoes not claimtht he hada-residence iix his district

8.



JUDGE OHAE sWAYyE.

frorm 1894 t6 1903. His testimotny, is rather in the nature of asetes
of excuses ffor not hiavinlg it.: tIe sayslieYS0- au~thorijzedhiisclerk tolIik
fora-house: in enaola;thatm he:ipoke to a bank catshier'about being
registerd;thatlhhe was aIlways ready to' go backt6o hisdistricttwhen
needed; that he was ealle lto lokl cou etelsewhere; that other south-
ern judges go north in the sumer season. All this does not excuse
Judge gSwaynle' for nloncomllpliancec with ta highly penal statute.,' It ill
becomelcs atiudge to set up0Mexcise.s for disobeying the haw. After the
Florida'legirslatture had acitedd and passed %the( condinnatory resolution,
uponwhich this proceeding is fouinded,-he apparently- awoke: to- the
fact that his plain ,duity in rcsr)cnt to residing ill theodistrict had beaen
neglectedl. 11is wife 1)urchased a honse in Pensacolati The evidence
does lOt show that hev(Wer (Wven lived in that house. Tfhis statute is as
binding upon Judge Swayne ats any other lawy upoon the statute book.
If ho mlay; violate: this act with impunity he ought to be 1allowed
exemlnptiorn: from obedience to al laws.

It may le cojiceded that mesidence is torinanily aIti~estion of inten-
tioti. itA11l tlllS legal re-sidenice is, douibtless, where, after: havingained
a1 resilience, he ibitCh(1 to re(si(le. B t in order to coniply with this
staitutet we submit thilt there 11ust b)e soml1ethinq more thantian intention
on the partof at judge to reside iii his distriCt.C: There imist be an
ctutal as well Rs alet l residence. One may estbltishiand have a legal
residence in the Untited Statesanid remain continuously abroad ainy
nulberfof consecuitiVe' yeaTrs wit-hou losiilg it; but suich a constructive
or legal residence cerltainly would not answer the purpose of this stat-
ute ^ hilch cleam'ly wyas to secuir'e( the bodily present of the judgewithin
his district where the people who hadlneed of his official services could
have them,

It hlA.' beenll said tlat the word rcsi(lence Is an olastic term of which an: exhaulstive
defininion cart not le given, blut thut It niut lie construed in every case in accordlance
With the O)jCect and intent orthio Itatlitet Ill which it occurs. (Eng. and Am. Eric, p.
696.)

It may happen that one may have two places of residence, in one of whih lhe
relsid(s (1urirnione portion or the year, in the other (lurll the remainintg portion.
Ini HU0ci1 ('US, th6e l)almc WIIri3l0ilI1ix to lxI constittesllhs reieiicoe Mo lon as he
is there ail ceases to ho she asHit as he leaves forth other place.: (Ibi( , 699.
Walcott v. Bolticil, I Ka'y, 534; 18 Ju1rist, 670; Stout v. Leonard, 37'N. J. L., 492.)

hi theclalse of TPhe People v. Owen, 29 Coloraldo, 535, it was :hold
that when ai statute requtir ajll district judge to reside in his district
the, residence con1tellmplated was aill actual as distinguished froIm a egal
01' comlfitructiVe re!sidenmce
Judge Swatyne oficred himself as a witness upoil this question AIfter

the committee calle to Washington after visiting Florida. He was
Sworn, and his testimony wals ats follows:
Mr. PA1/kIJMIi. *idge Swayneo will proceed anld will make his statement to the

Htenog rapliir.
Jdgeg SWAYNi.E, I was borl in 1842 in 1)ela ware, andlreside there with mly parents.

I read law i 1Philadelpllfhi and Wam almitted to the bar and took my degree of 13. A.
in tie¢ 1Cn1nsYIVania Law lScIool. I practiCed law there, with the exception of o0ne
year, until 1885, liefll I remve flwitIlily family to Sanford, Fla. I practicedl lAW
there intil 1887, when I was b)uirned( Out, when I removed with iny family to the
county seat, where I wastresiding when apol)nilte(l to thoe b)cih on May 17, 1889. 1
took thie oath of office, Julo 1, 1889.

Mr. I~ALMAP31 Tlhat was ar.t-ces )l)oiitmneIts it not?
Jll(lge SWAYNH. YeS, shi,; I (iln not toll positiyely What (late I was confirmed.. The

confirmation camne upb1)bfore Congres the) following Decenuber, and in consequeneo
of the election trials, which had taken place in the meantime, tho confiumation did
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J.JDGEFE;ARLES SWAYNE. 5

not occur rirtil April 1, -1890.. I ~idrWsd th Senae"o the" sujet whc ca bnot~~~~~~~~~~~~~~~~~~~n otaicnWjs~eit by the C ?resIonale R~r f th frs ssion o thle Fifty-is oges
olumIe 21, Februar21. 1890, anditmwaichwad a;, very ihtrestling debatehow lig

exaitly what the questions were., Ii the summr of 1890 I;movedto St. Austine.
I think wi arridvedtthere the 1st of October, having been North otn a vacation, as was
the custom of most of the Federal judges, 'perhaps of ai of :them, to take such vaca-

I resided in St. Autinewitm family, and, aoutthe time when the biit ak-
ing the chAnge in" the district which has ben Pokein of received President Cleve-
hiiidA' signature, aftor a consultation' with my frends in :-Jackonviliand vicinity
they utge(l me not i to move my furniture nor my faily savin that thel next Con-
gres would be Pepublican and the district woula be6Oplaced back In iLuual form,
My fuffllrniture was allowed' toremain, and 1 weint at once. to Penskola. Ifound a
ladling Deniociiti" friendA there, and: I" stated toini that I; had nuded not to
move my furniture there, andl it was all well iundrstooi by the people there, Iw's
there for a considlerable priod, sometimes early i~n Qitober :an~d sometimes a little
later, and I was there all the time I wit neetled uless holing court somewhere el.
3yxspecial asignment for flve months I was in the court nt Di11as. In 1890, in July
I went with'my family to Europe. li the sprngitii1900, I was holding court :at
Birmiiinghatwhereil had a great many friends, and after that I went to9Penmacola
and rented a house.

Mr. (3nim,xx. -Ws that in-1 180MJug SWAY.'sE, Ttwas in 1900. I think I moe hre early ln Octber. 0I
then weit N6rth with 'Iny wife-a-i (isOn to penl ChOlristmnas week In Wili ngton.
On thet12th of thie followrlg January I was In&Tyler, Tex,,i' and" two (laysi later igot
a telegral about the ~lbreaking dowin ofmiyeon'shealtifbut Istayed onl until Feb
ruary. atdll finisled the cas and then came back, s is condition was very criticl
and serious, and, after ai week or two,; p)erlhaps I returned and hell court and finished
what I lad to do and got back to )6lawiaro tatlt spring. In February, 1903, I was
again in Tyler Tex-,, and went early to Wilmington. In the, spring we bought the
property that had been formerly occupie(1 by Judge A. C. Blount, in Pensacola, and
mov d it the 1st of October.

I never was a registeredlvter and I have not voted in fourteen yeart. When I
left DvIaward I moVe( Illyy domicile,6and have taken' lio part fin political ;questions
arising in the State of Delaware, or Florida, Mr.Turner, whom Mr.T1aney sid he
did( rlot kno6w, waS ail attorney for my matters for tour years., My father died in
1889 and left property to miymlotherjfor life.p ihetIstil livimig, and the property
comes to mi`eaf(l my siter a's a resl(luary legatee at the time of her death. 1Bit that
has: nleverbeen nly' homebut I have spent my summnerms tiere mostly, arrving
somethunes in fJune~and sometimes in July, and froth that point I could always reach
Pensacola in thlrtyAixhour, and the record will show I have always been there
to attend to anything of a serious nature.
My recollecttI i islthat io one has eier suffered because of my absence, and I can

offer testimony which Will entireltyle:1car up that proposition. My recollectiois
that, fromi the testimloniy takeii, thel m}ost; the0comm11iittee has on tlis point ibef&r
thenii is that counsel imayhiave b oimetimne. incoiivenience(l in the sutinmmer time
durgilngmly absenel on vacation. As ilear as call recollect, these are the facts which
cover the period since I have bee ion t )ehedil.
Mr. G*I'mxaa.L Did thei business of the colrt suffer lecatsei of your absence?
Jul~dgO SWAYNiE. I never: hearl of it.
Mr.: (1lm.1ir, 1}The sul1mmer time wHs the tileo u1suaily taken for vacations?
Jidge SwAYNl. Yes; I so iun(ldertaim(I it. Another suggestion was that tle only

way to get rifl of me woilulldb to (10 away with th e dtriet entirely But I do Ilot
5111)1s)e the lpart.ies care very' 'illunh Whether the eiffice is abolished or lOt, jUist so
long mis they canl get thle ini(livi(lual,

Bpearinlg in mind that Judge Swayne is pieCsuneod to: be learned in
tho law, and that he is fully awar of0vhat I needifil to onabllaIan
to gain a legal residence anld also to mlaintainl an actual residence inll,
riven rlace.,; it is aprvent thatt he does not; clai that, prior to 1903,
hitea itl er gained a Alegd ormaninntinledan actualresidences in the

northlern district of Florida. His testililony is lprolific of reasons why
be did not do So.
Apparently he had an actual and legal residence in St. August ine,

which witsinhis di strict before the boundaries were changed. After
that event hte broke up hous-ekeepingland storid hisfuriiiture; then
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being. advised, as o states, by some of hi friends that th netr
some d'ucccetdi'-ig'Congress ,would ,h6e'Rpublica and Athat the oda-
ries of his: Sdistritwould beextended. ~Afte' thate attended the
session of h1is Court-at Pensacola and T.allahasee11ivimg at diierent
boarding houses or hotiolbkehf present substtintiallyat no:timeexept
when court was in session. When he left Florida heo states that 'he
always leftdirections with his' lerk that he would coie back if needed..
Correspo3nd1ence was addressed to him-at Guyencourt, Del.; that place
he spoke of as hisihomle. To that place he returned when his labr
in: his district wereAendedor afte he concluded: trms of court in other
States. He had lives tock and personal property at Guyecort in
Delaware. I1s ffamnily generally lived there; sometimes abrad ln
thb ye6,ar 1900 his wito rented a house in PPensaila" and- liid there
withhe'husband a: portion of the winter, going North with hima1bot
the holidays. Rent was paid for1 the house a year or more, hut it was
not again occupied by him or his' family. le .spoke to aftbank cashier
about Aeing registered, btit the hank eashier had nothing to do with
the registration; that was an' act which, under the law, niust be attended
to Personally. .,

.Jle;wayvnenever was registered. When there did he gain even
a legal residence in the- northeri district of Florida'? Has' he ever
gained such a reideoilce? His actrialrCSid wscW icasuired'by abo ut
sixty days in each year. Did hbe giin ai legal residenceiown hebl)roke
up housekeeping and stored his furniture awaiting tbe time w-hen a
Republican Congress would change the boundaries of his dilstiict, so
that le would not need to moveo away from St. AAugustifneO Did he
gain ;a legal residence whenl he6ked the bank cashier a houtheing put
on the, ilegister of voters? Asking hiis 'clerk to find;a suitable-horne
fol him' to rIent orpuIrchase evidenced 'an intention to reside in Pcisa-
cola whienX sltChV a house was:found. It did not gain a residence"forhim while the3 fruitless search progressed. It may be gathered from
Judge Swayne's testimony that'he intended to reside in Pensacola some-
timne when he could buy or build a house.
There was 110 place inI the northern district of Florida where lega

service of process could lave been made on JudgeSwayne during the
ten months of each year when heo was absent from the State. The
fact that Judge Swyne held court in other States, being assigned to
do so by the circuit jdkge, does not tend' to shbw thAt hhtiad or' had
not a residence in his district. if to be present in thedistrict during;
the time necessarl1tily spent InhIolding the termi)s of court fixed by law,
in March aind Novemliber of eatch year, was to yre'side nll the: north-
ciii district of Florida. fwithili "the meaing of thenct that reqires a
judge to lrsilde Il-i.nhs district under penalty of beingguilty of at high
nmisdomeanor if he does not, then JuLge Swayne has complied with
the law and is n'ot subject to lbe cha-rged Qll that ground. If lie has
persistently and continlously evaded and refused to obe3y this law,
according to its plainly intent, a1s thie ommlittee find from tho testimony,
theii he, sloild be inipeached aind sent before thetriers.

Youlr collimlmittee cn!l see no reason forl OvOIrlooking org excusing his
default. The lMaw itself lmeasures the grade of Judge SwtLyne',
oWInS. It is a highmrisdemanor. orthdt,by the eXpress words
of the Constitution, he is impeachable. It isf not fori the, House. of
Representlatives to seek forl excuses exonrnating at judge fo aiplainl
violation of statutory law, Ibut;to charge hill before tho tribunal fixed

6



JUDGE` OHRABLES W.WAYR.

fortee tria and let' him abide the consequences of his act. if the
:Seatehixbsesto rg'df h'is e'xcuses--and exempthim from justipunish-

m~ent, the i':touse 'wil havedon-e itsduitytotho e people, and responai-
biity for miscarriage of justice WIll sr elsewhere.

THE CASE JOF E. T. DAVS:AN) SIMEON BELDEN;

d -The facts of the ease, set forth by the testimony, are as
follows:1

In the year 1901 an action of Cejctment wasvpndngY in the circuit
court o6f he United States at Pensacola in which Florida M (uire was
plaintiff, and;the Pensacola City Comnpanyandnumerous: individuals,
among them W.V A. BIloUnt and-:W., Fisher,attorneyat law,werei
defenan o a tract oflandi called tha Rivs or Chavaxa tract. The
plaintiff's lawyers were, Lous Paqilot andim.Siieonb<Bldel, o4f New
leann' iln the monlothl of Octoberl, iti the year 1901,Jyaquet andBl-

den joined ma letter to SJudeSwayne which: theyddresyse to him
at Xthe place whero he reside_ when not holdhi court in hiq district or
elsther60 (visV uyeucouirtin th State of Delawarestatinga that
they had beeninformed that hi, the said Charles Swayne, had pur-
chased a portion of the laId inll ontroversyin the said ejectment suit
viz., Block 91, in the business part of tho city of Pensacola, and
requesting 'h'ij to recuse hlf and a rrauge for some other judge to
preside) at the trial of the case, To this letter no answer was returned
by Judge6Swaiyno.0
At tihe term ,of couit which convened at Pensaola in November

Judge Swayne aninouced on1 :th(le bthi of November that a relative of
his hiad purchaksd the land, but later in the week he volunteered from
the bench that: the relative was his wife. and that she had1pu'Ohasedthe lnd with money obtained froi her father'sestate. That the'br
gAinhad, not been concluded for the reason that 'th owner, Mr. Edgar
offered a quitelaii deed, The evidence shows that: thne agents oZ
Ed r, with who'i Judge Swayne negotiated the purchase of block 91,
and also of another'lot,wrotghimrstating that i gr would not give
a general warranty because the land wi PIrt of a tract which was in
dis~pute. Swalie anilwered saying that they might drop out block 91
without station a:reason. The agents badi pelndulng :in October, whenw
tbe letter to §Swayne was written, a suit in the State court against
Edgar for commission o'h the sale to Sway n(e,. The agents had taken
Judge Swayne over th" tract, and bad agreed upon the terms and had
soldIblock 91 to0him.
,The custonl in Judge Swayne's court wa.s to disp f the criminal

calendar r first and whlen that was conclude to6 Call the civil list, and
set the cases or trial at convenient times in the future.IThe0ciminal
cases were not coneluided at the November, 1901, session untilr abot,
5 o'clock Salturdatty nigifht. Judge SWayn- then took xii the civil list,
upon which the caseof Floridni6 IvcGuire apeared, indmade a4 further
statemllentlthat thle menmbev, of his fatility wthlo liled contracted through
him for block 91 was his wifo, and thatshevwas purchasing with money
derived froml1 her fatlhic'se1tite. I-le declined:torecuse himself, and
stated thut the cse wVOuLld be hear( Oil the Monday following unless
lezaI ground for continnan/e:waslaid0

The !plaintiffs laIvyerPaquot, asked tblmt the ca.se should be 'set
down for Thursday of' dti following week, averrillg that itwas too
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late to summon witnesses that night; that Sunday they could not be
atiunmone,siatt(lttii&,foi¢th:elyase oul not 1)0 ready onMou ndoy
This requestvwas refused by Jtud4ge Sway'no, who insisted thatthdcase
houldd go o( on Monday. At about 5.30 or 6 o'clock' the cout
adjoilrned. Neither Siieon-1 eld IEnorE.T(" Davis was present inl
court t ally timehenl Jurdge Sway io made announcementconcernighis. connletion wit thel~urclLse of b)lock (91, Belden ein ill wit
fc~ialparalysis and coined to his Ied at; t hehtel iinl Pensacola.

.11T. DaVis was not of Cotnsel in the casend had no connection with
it upito thn tilme that court adjourned on Saturday, November 9, at 6
o'clvok. I uring the (enig Pajubet diew up the necessary papers to
colnlmence0antill action of ejeeCtiOPenit inl the, county court otfsambia
County, Ia., against JudlgfSanefrl this block 91, uipon te theory
t0at he hId contraeted for the Iltl with Edgar, whlo claimed t own
it, a;nd who had admitted that h1e wvas in possessions anl that the con-
tract was subsisting betweenthem nd thalt the title of the alleged
ownei could he trlied outi-il thoe State otLirt,, where the31 pirties wotld
get better justice, Swaye stlnldillg i the shoes of Edgar. T y took
thle lil)erty of believing, 1fr1o) all' the evidnctl i that Judge Swayell
was the rl pur11Prchaser, tholugrh lie hald said that tile title was to be
takelln)brhis wife.

Trhe prsftpo.were taken to SimeoonBldenahthis hotel, where ho was
ill, andilhe lfigned theim. E. T1'. l)aviS Was employed to bringo this suit.
At tile sanIte timIle it watS agreed that the .suit (of Florida McGutire ili
Judl(1ge Swyayne'.s cotiit should 1)eo dismisixsed on Monday. D)avis wa1
QOilag (I to (lo it, Paquet hlalving bCell called toN, v Orlens yI sicke.s
i rl uis family. The suit against Judge Si aynle was brought that Silt-
nday might and the pr)locess .served on1 himl. On1 Monday, atitheo pen-
ing of the cour-t, Mr. E. T. Davis asked for ald obtained fro JudgeSwyne ant order dism81i.ssing the utl; of' Florida Meuire. Immedi-
ately, Mr. W. A. Bloulint, esq., one of the defendants,and also attor-
tic( foot defeindtanuts, arose "and sug)ige-ted that Paqiuct anud: Belden,
attorneys for Floridt NJc'Gulire, andll i)avi.s, w6ho appeared to ask 1ror a
disisnlt3. Of, the suit, had been gu1;ilty of contemllplt of Court for bring-
ing suit [against; JudgeSFayeiiithe county court of Jesanbita
County. T1hisi aet(ion W^aS ill pur1u1lt(uc Of pI'revious Collfer1en10e
betweell oUt and wtyne hld befot'e COurtCOulvYene(I1 ,wh it Was
agreed iponl. .Judge Swayne ofr(I0,leed alt t o16. shidiv Cause upon anl
u.sworn statellmenit prepardedl 1b Blout, which wils Served on Daisiz
nd13(1Belden, i'qnet I)o ing Ibsent. The itext day ('l'uesday) Davis and

Bell(l0,( appeiu'l an1d , binitted an nt. ' purging themselves ofth"le
contemlplt and averring thleir right, s counsel to brinig the suit.
Somoe testimony was ttkell-to showY tallt th1e suitangaliinst IJIdge

Swvayno hadI)HIi brought. aIn iiocesssei'ved o hill Saturday n it
about 8 o'lock; that wast, aIll. Whle],r)on J udge Simale P l'OCeC((l
to adjudge 1Belde anlI)nd Vis guilty of the "charges which wlervl'(11 n
violation of the( ligiittlnd good orler of the .sai(1 cottrt and a ll'-
temlpt therCeoif" ild alter sonic010e atbusi remarksilks enltenled theml11 to be(3
disbarred for tile, te nI) of two years, 1o y a line of $100 each, nd to
undetrgto till ipilljl';SOnmenl('1t fOl tilhe petoCioIf tenll daiy.s iln the (county jail
They wre duily Comimiitte(dalild eind confined three (lays, when

they were released pending t Itaeas corpus allowed by Judge Pardee,;
of the circuit couvt. That hab1)eas corpus Case. resulted in a decision
that Judge Swayne hlaid jurisdiction of Bellon and Davis in a conteInpt
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proceerlin; as the aVerment in the pper filed li;yBlont was that they
w^ere ;ofticsi iofthe cout, and thejefore the eii'ciit ourt could t
ue'st1ioh his decision; hi ' fiuiditgs o f fat, o1 then correctness ofO i:jCdg-

mont: that they had comlnitte(lthacoitOiupt, exchpt in so far :ashe had
xcieeseded: hils jurisdiction by imposing bo)th' line dnidiimprisonliment,
the sttutes providiLg ill certaiti cases for linor imprlisonent as .
pumnishmient forj conlteminpt. To that extent th( decisionof Judge
Swayne; wiflas reversed aind the culpritsallowedd t~o choose :which they
woUidl 'suffer, fitn or imprisonlment. Belden- who wtas:n very sick man,
about 70 yeiar.sWof age, bhose to serve out his4sentence in prison; Davis
paid the ilebof $l100.
Your committee are ojf opinion that Judgeo Swayno wals uilty of
ross alUSe of :iudiehdt .power aind miiisbehiavior ini office in thfis caSe.

They believe that heo had no authority ol right to adjudge Simnon
I3nldrn 'and E, F. Davis guilty of a contempt of courtt under thecirti
cuinstances of tie case.
Second. 'Trhat if authority can he found flins thef liw for holding the

aetionh of these attorneysa contem t, that inl the btlsencl of evidence
of intent to commIit a contempt Ot14r than: that to be gathered fro
the, fa(c:tthat thl6e suit was' brouglht Satutlrdfy night lnd the process
served thet saime night, and inl the f~ace of tieir answer that no con-
temiptWias thought of oil inltended, to adjuge then guilty was a gross
abuse of power.

Third. That the sentence imposed b Judge Swnyne was unauthor-
izedand unlaiwful. lt can be accounted: for only onl the theory that
thBe ]Udge imiposing it was ignorant or vindictive.

Ta e .statute conferring power upon thie court of the United States is
as follow,9:4
The said court~shall have'poer to imipos an(lnadmister ll necessary oaths3,a'nd~

Utopn1)fyProidedo Tmpiatsonet, ath (li h'6rotio )
lloh Io ,otetsothiauthority: Irovtded,TXi4 such power top enii8t a nh consrued to

extend to any eaes exceptthmiCbehvilor of nilly person iii tleirl)re-ence, or so
near thereto as to obstruct the adniiruistration of justice the misehavior of any of
the o-ficers of said courts in thoir oflcial transations numd the disobedienco or resist-
ance by ally such officer or hy nany Iparty,, juror witless, or other person to any l wfil
writ, process, order, rulo, decree, or conllmvid of tho said court.

In hliSXaddress to the s*ubeolmiIlittee Tudged SwayineNwVls asked to poii t
out thle "pt:-f the statute which confeorecd htthority forrhies action.
l1e saicl, "The words ' the 1inisbebav1i of aIn of thle( officers of the;
said (cOUrtAS in tllhilofficial trit'siictioil.'"
At the tile hise'ntn11ced I)aV;Hvis atd Be0lden .Judge, Swa"ye declared

that thcIOonItellmpt (I11( not consist ill bringing Lih sit 1 thei tate
sourt;: (thatll the- aittorney.s; hadtafl)erd fe( t rigtht to sue hiiiii therebt
that his belifwaslo tha t the suit WN1 l)rOughtt forceI fim to re('Iu8e
hillnSel ithe4 csleo of FlorCidaiMo:I.Glire,#

ItMroust 1)o ronliwlcIn)b l thatt the time the sletlnce was pronounce,
indeed, before the conitemnpt proeedinig wvas coelnced, thee0aseo
Florida MItire had been endqd Ilyte conset) of Jutdge Swaynrfe,
Ipon IotioI of h'. TL. I)avis, for the jhltiltif, £i(1C tatt the agrei'etnt

to enld thli (.'tigu5e lhiad beeln reached bytheIthelAwyers, Pq1uet,Dalt71vis, alnd
Beldellbefore the suit was institutedI against SwAyne in the State
court on Saturday. howv then, could t lelil £lactionI in il)'lngilig that
suit b)e constrllued into tillattellpt to forcie Judge Swvaynoto rlecllu3
himself inl the -casie of FloridâWl6Guirie? Such1 at preteilnse W idlet
especially ill viewof th1 efact thllt the( prurpae to lrrkiest ind 'punish
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these men for contempt of court had been forme -and agreedupo
between J~lount and iSwynein thi -morning before court met nd
befor<0e ither cotdild know that the :FloridNMeGuirece, wa t sbe dis-
missed by-the plaintis.Thesaccused lawyersghadaright to bring
the suit, Their niOt VO3 could not have been to affect n any:way the
dispo)sitlon of the F1oridid M IGuire case in Judge Sway'nescourt,
because that caso being:ended could not be affected or the :conduct of
the judge influelleed tiereby.
There wats no testimony before the court from which a cnluiion

as to thl oOtives of the accused could 1)0judgedCexcept the fct that
the suit had. been brought in the State courtC Sturday night and the
process selrved that night. The fact, viz, t the -,process was served
Saturda~y'night, was, in Judge Sway ne'l eyes, acordingto his sitte-
melt be;fore3 theconlimeittee, the chief gravamen o the offense. From
that fact hew concludeed that the motive of the accused was. to "insult
the dignity anddisturb the good orderofbhis court." The committee
is of opi nion that there was no evidence before Judge Swayne from
which such ainotive could be inferred certainly not from the facts in
evidence before himn.
The words utnder which'lie clafins the right-to;ondemnn have ;:beon

(quoted, hut they do not fit thelcase. They are the 'misbehavior of
any of the offers of thle sail courts in' their official transactions."
'1The act (complained of was not done, bY theO e mentar officers of the
district court of the,1UJnited States. They were actinlg as officers of
the court of Escani) i County, Fla,, in bring the sut. Therefore
the action w-as not susceptible of being construIedits a conte mpt of the
district court, it was nlot an oflicl transaction in any sense by ofli-
co'.s of the UnitedStatedcollrt. Their character ts officers or attr
neys of thaetcourt; gave them n power to do the act complained of.
It watsonily because they wereaittorieys of the court in which the suit
wats brought that they could do it.

If it was :an " official transaction" it was an official trnsaction in the
county court of EsckAmbia County, not in the district court of the
United States., Certainly no one will contend that Judge Swayne
coukl punish them for atn official transction in another court,--no mat-
terhiowoffensive it mightbe tohis dignityorhoumniliatilng to his pride
or disgraciing to, his character; certainly,such an ct coud not ofend
against the dignityy or goo(l order. of hlis-court."

if, then, they could nlot be proverly fined anld in~ilrisonled-fox' bringingb
thoesuiit, what offenlsoe did they commit that warianted such severe and
di' gtlteig;punihine~hliet?:Nit it'lillr be0J ontillded no judge can boe hold responsible for a mis-
take of law. All jutdg.s ml)akoe mistakes. For an Orror of judgment -or
wrong exercise 0of dbscreOtion a tugeought not to 1)b and can not 'be
punislhed. Let this cotentionl e granted. At the same time, none
can dispute thAtt for a misbehavlior in office a jucl fLy he impeached.
All t trie(I inty be cited ats proof of that
propositionl.-
Judge Pickering was impmeahed by the house and convicted bVy0th

Senate: for-rlealsing tlme 1111) ]1'Uza to her owner witho"lit taking a bn
after she, hald been3 seized for violating the

6 excise law, and for appear-
ing upon thle belnch1 when drunk, and for ulsilng profane language.:

Judl~lge3 AddisoVtnvwas impe-ached ind removed from office for re6fusing
to allow an associate judge to address a grand jury and a ptit jury.

I10



AIM 'OHARLEB SWAYNI.'

dgoC;hase was impacheid for 'ref sing toallow counseto address
: the: court ad jury upon a point of:laW th'athad t lea(, een!decided.
""'.J'udg' Twk''w"a"s' Iimpeahed" fordiiarring' a tiniprisoning 1a lawyer
who wiroe AndIpblihed a criticism of one of hi.9 opinions.

in all these cases the-defense was stoutly iiiadethat theywee mere
misitakes of laiw, niot insdictable, and therefde not'subject: fWrimpeacih-;
ment.: I;lt did not av'5il'topreventlthe Housefrom preferringchare.
If thiis: reason isi good, then no judge can bacalled to answer foir mis-
hehtwvior iin office which is. nhot also an indictable offense. This is not
the law; nor? the- practice. : :X :. -

hIl impoingsentenceuypon:Davis and elden Jiidge Swayne exceeded
his authority y imosing both finedanidiiprisonment. Trfi5 error
was' set Iight 3yJudgo ,Pardee, the circuit judge,b:tib not until both
bad served three dayd in the common jail.
The animus and evil intent of the judgo was mainfest by his action

and speech. So eager was he to punish that rhedisbarrd these law-
yels fora term¢ of two years. If h ismicus curia4 Blount, had not
warned him, that unlawful sentence would have remained. His speech
whenimposing sentence is described by the witness.:
SimEO4iBELDN testifles
,.i4ow I will' ask yO! what was the manner of ruidg Swaye when he was

inflicting this enalty.--A. Well, it was gross and offensive; he entered with a sian-
1iero attack on the attorneys.

Q. Very olanderousi-A. Y"e.
Qt Tell what hesaid.-A. I (ion't recollect his words exactly; it iaspublished

in the newspapershere..
Q. It washarshand offenHive?-A. Very,1indeed. (P. 264-265.)
E. T. DAvIS, page 284:
Q. At the time of imposing this sentence what was Judge Swayne's manner?-A.

Very abusive.
Q. Can you what heai1d?-4A. I don't know that I cai Stateoit ihn s many

wordss.' :e called us ignorant, said 'our action was 4a: gtanch in the nostrils of the
people, adi a good many other thig can 1ot repeat.

Q. His manner was very harsh and abuslVe?-A. Extremely so.

For a constructive or indirect contenipt itis the jaw that one charged
mnay purge :himself, and that he can not thereafter be punished. In
this' case Judge Swayne listened to no excuse. He round an evil
motive for a lawful action without evidence and against the oath; of
the' accused. The excessive and unltwfulcharacterof the sentence
and the 'grossly offense' nianner in which it was pronounced leave1 no
room for dout thAlt Judge Swayne was: not:animated by a desire to
protect the dignity and good order of his court, but to publish what
he considered :a personIal affront to hillself. This constituted an
arbitrary, unlawful, ande oppressive abuse of his judicial power, and
a high mnisdemieanror lin offiie6,
The fact can not be disputed that Judge Swayne imposed a-punish-

1nent onl DDavis and 1Beldelh which the law did not warrant. The only
(loestion in the case, then', is whether he is to be excused and: go
unpunished on the ground that he mnade an innocent mistake of law.
No one doubts the 'n'opojsitionl that a judge can not and ought not to
he held responsibleor:- inlo(c(3entmxtistakes fof Wlaw. Neither cani anyone
justly conteInd that a judge should not 1)0 Punished according to law
for knowingly and willfully imlposing an llRaIC sentnce. Whether
his motive be reveige or nere wanton disposition to exercise arbitrary
power or an intention to punish for a personal isult,: in either case he
can not be held'guiltless or excused onf the plea that he innoently erred.
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The great question, then, in every case that arise'smust be, Why
did he do it .-What motive prompted? WVhat intentanw mated?
Being a hulman being and not divineoriifaible theaction of ajudgeare to be interested by the samertdes that apply to the actions of
other ;:men. It is not to ;be supposed that a judge who evilly intendstodo-an unlawful act will declare his intention or publish his purpose.
The mlotiveand intentionI'o.f a judge must therefore be sought and
generally will be inado plain by the circumnstances'surrounding the par-
ticularcrse. If a judge has no personal interest or feeling 'n a matter
under consideration, if coolly, calnmly, and with deliberation he reasons
himself int giving a wrong judgment, wrong motive is never or
rarely ever attributed to him. On the other hand, if the case involves
a question of insulted dignity, a personal affronts or, if with heat and
passion, if with vituiperation and denunciation a. judge imposes a harsh
and unlawful sentence upon aprisonIer, his motive s not a matter of
doubt. His motive is asjplhwl1as that of a man who assaults with a

deadly weapon. Such a man is leld responsible for the natural and
reasonable consequence of bis act. lie can not be heard to say, l

made a mistake' I thought I had at right to strikewith it (aslub a )low
which pr~xiuced death. [he law pronoutnces a laymaln and a judge
who knowingly does ai ulnlawful act conclusively guilty of an unltaw-
ful intent.
Apply these principles to the casetin hand; Judge Swayne knew

that theact of 1831 limited the ,powers of United States court oYver
contempt to the 51)ecialcases named inh the act. He knew it, because
the Supreme Court of the United States hats many times decided the
very point, notablyinl 19 Wallace, 511, where it is said:

The act of 1831 is ttherefore to thom (the district co4t)the law specifying the
cases inwhich sumnmary pulnishments2 for contempt may be inflicted. It limitM the
power; of thee court s ithi repect;tothte cl ofcaeOs-'

First,Where there has been misbehaviour of a persnS in tie presenc of the court,
or so near thereto as to o)struct the administration of Justice'

$fteond. Where there has been misbehavior of any oflieerofthe court in his offl-
cial transition; and,

Third. Where there has been disobedience orresistance by anY oflcer, paty
Juror witness, orotherplersoni to any lawful pirocess, order, rule decree, or com-l
mlandiof the courts. Andthulls seen, the power ofthee courts inthepuni'ishinentof
contendpts can, onlylx) exercised toinllslureoro-der anid decorum; in their resence, tosecurefaithfulne ontheLpart of their officers in their officialtranctions, and to
enforce obedience to their lawful orders, judgment, andpIrocesses.

Presumning that Judge Swayn knekw the law he knew that proceed-
ing for a contemptnotc(omm1litted in thepresence of the court mliust
1)0 founded on an Afliddavitsetting forththO fact andcircumstalnces
constituting the alleged contempt, sworn to I)y the aggrieved party or
sollle other' Person whowitnessed the offense.oo Unless such affidavit
be presented process willnot be granted. (Buike v.TheState, 47
Ind., 528; Batchelder v. Moore, 42 Cal. 412; Rapalje on Contemllpts,
P. 122.)
Themost common an(d, in the UnitedStat,;he almost hniveral practicein this

Matter is topresent tothl e court an affidavitgetting forth the facts and circumstanlces
conistituting the allege(1 colnt,6mupt,hwornl to by the aggrieved party or oinme other
person who witnessl the offense. UnlessHulcliafidavit b presenceprocesswill
not begranted. (Burke ). Stato, 47Ind., 28 , , U. S. 148;Batchefreor v. Moore, 42 Cal., 412; Whittetnv. lttate,36lnc,19.) :

Judge Swayne knew that issuingof proofbwithout filing the proper
affidavit was erroneous, and that the error is not cured by a subsequent
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filing tber of, (Wilson iu. The Tei'ritory, 1 Wyo., 155; Whittern v.
The3State; 36 JRnd., 196; ic.(lonnell v.. The State, 46 Ind.,d 2A8)
He kn-ew that in a rule to show aenlwhy Wperson shall not be

punished for eontempt-the actual intetion of the respoIndent is mate-
ril, in whieh respect it differs froimanindictmont for the like ense.;
Therlefore, wheno, the respondent meets the worlds of the ule by dis-
avowing, upon oath,, anty lntentijoi of comlmilitting in contemlpt of court
the 'rule mustheC discirged. (63 N. C,, 397.) He knew that the
practice in the courts of the United States. as well as in the State
courts, was:

If th~e pary purge himself on oath tl cotirt will not hear collaterl evidence for
the purpo of h~npahitng his te~itimotny ansd proceeding agaillst him for coiltempt
but if perury app'earp the: party; Yill beeOgloized to, answer. (IU. S. v. Dodge, i
GaIL 313 Circuit Court U. S.1Ast. Circuit, Mass.; in the matter of John I. Pitman, I
Curtis, 189, co1ltempt proceedings.).
The iiaftid 1dildnOt treat thle nswer of the clirk asevidon"e This was erroneous,

as will plaiin6ly appear whelk we consider what this proceding is. * * *
NWonofithemost ipiortant-privilege accorded by the law to one proceded

againstas for a contenI)t is tho right tot purge himiisel'f if he caii by his1 owoIath.
So rigid is the common law aH to this0that it.(ldoe4 ot allow the swodrii answers of the
respol(lendt 'to bo cottrovcrte(zl a to matter of fact. by any other evidence. (U. s. v.
Dodge, 2 Gall., 313.)
The rule was the same at cOmm1tilon6 law:
If any prty can clear hlimlsclf 1pollpo his oath heisl (liwhargNd, (4 Dl. Com,, 286,

287; Buirkea v. The State, 214 Id,, 628.)Whenl thle anlswer tlo i rflle to show cause3vhy' oneloulld nloti heattachied1 for con-
tempt negative under oatha(0y intenti (11seset to the court of purposo to
obstruct its Process thle rule should be discharged. (In ro W\ilson Walker, 82 N. 0.,

Knowing the law, Judge Swayneo issNued at r1ule to show caus lvhy
Davis and Welden silhould notA)e committed for contempt upon an
unsworn statmllentt of Mr. W. A. Iollnt. li put upon the rrecord
another statoiemet of his own; p)roesuinptively as evidence ori as at justi-
fication of his ikct---an unsvorli statement of alleged facts, somlel of
wh ic were truie ^and somoe untrue.

Heo: i~rpiorco tho'swornt deniall of the actcused thatthoyhadlcommitted
or had: nltenXlded to c(omllllmit wcontemplt ad without any evidenceoWhat-
ever to establish tlha fact, except that thoy had brought a suit againsthimil inr the Stato co-urt alld served hillm with process Saturdity night.
lie condomtneid themi to be disbarred forl two years to be fined, and cast
into prison. Toh charge against the fiand of whih thVeYy wore onl-
victed was a coltomlit of the4dignityy an1dl goo6d: order" of the districtt
courtiobf the Unlited StAtes. 'I'The offeonse (nsistelaits stated b)y Judge
Swayne, lnot in the act, but in the intent withwhich witswas done, VIZ,
to force him to lrcese himself inll thle case of Flolrida :McGuir e.
Suppose, fol the slake of argument, theat suc1h Wtas their intention

viz, to force the judge to recuse himself. The intent wtas never carried
out. No one was hafrilnied. Trhe judge wats not force, to recuise him-
self., Tlhe suit against hinll inl the Stato did not exercise any influenee
on himrl int: that direction, for thie very good reason that the suit in his
court was disposed at the request of the pltilntiff, vith his consent, at
the opening of the court on -the filst skecuilatr day after thle suit wtas
brought against himl in the State couirit. Tphe ltw (le.s not punish
gilty intentions. Onle may intend to slander Steil front ol (iven kill
his neighbor. If the intent is Ilever carried out no lhluman law exists
to puman.
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All these plain and Common ri-(,ip)les Jlidge Swayne Must be
suinc(l to have known Theoretor he knotingly and tulawfully neld
these aittorneiys gilty of a .onftempt whlen none had beneencoemmitted,
Wheniionle Oc1i1l(l have l)COIl comliltte(d which were Ilulliishalleunder
thoe act of Congres, and ihe :did it; it violation of the well-established
law of p)roICClt.hI'O ill StlhcajtseS.

Ave aren seekinlg for the motive Which actulated Judge Swaylle in: thle
light of tilhe circumstances,. lie iust have known that lie liefad no right
to impose a fine'3and aliso, an ilnipridsontimen t upilion these officers of h1is
Court. rhle act Of Congress is very plain. - A wayfaring miian, though
at fool, nced not err there. It provides fine or imprisonimnenit not fine
and inimprisollnienlit. Trhle Sulrtenlo Court, with whose, decisions ,Judge
wayne will not plead that lhe was riot familiar, has also settled tht
point. (See 131 J. S. 2f7.)

Again, still ill search of thea motive of Judgo Swa-ne ill imposing
this uinlawfull ptullishlment, attention 'is called to the fact that he, sen-
tentlcecd these hiwyors, to (disbar lit for two years; in other words,-to
ruin. 'I'o forbid a lawyer the right to practice, his professioll for:two
years is stallding Alone, a severe sentence. Such a sentencewillsccatte
a1 lawyer's practice; Seriosy damage, if :not iretrievalyruein his
rel)uttitioni, and generally destroy, his usefulllness aand1'iring power.
Ought Juidge( Swyayine he heard to say that he knew no bette? E vi-
dently if hIIe mUtight it would be trIue because wheno his amiicus curia
step.Pe(l llp to the; )nch and suiggested to hilhi thatohe hld exce lede his
aluthor;ity lie reinuttedl tii:it par-t of the sentence. He ought not tO be
hXearld- to ple .d hllis ignorance, because the highest court decided (19
Wallace, 512) theat punishnient by dis)arftent could naot 4 imposed
under the aict of :18t31. Trhe fact that he found-it in his heart to impose
sucl an unlawful sentenc is helpful in ascertaining the true intent
that tuat(l ii i the whole transaction.n ,:
Tho last evidence thatt Judge Swayne waas actuated b)y ani:evil intent

to punish it pesonal- affront by a clear violation of the law and an
arl}itlry al.)Uso0f0judicial power is found ill his vituperition and
abulsel of the respondlents at the timeo he sentenced ihorent. The facts,
ass stated by theinreilrotldenied by the, judge or his amious curia,

bho 10th teStifiediHthe case. His; manner was "offensive and insult-
inlg." lie deounced: these ::lawyers as ''ignorant" fHe vitupera'ted
themt as at "stinch i1 the no8str6ils of thepeople.F?-0romil these circuijl-
stantc.s tlle,ftlect is found that Judge Siwynec had something 'in his
heart: besides' an honest intent to vindicate tIme dignity of his court
and thait that ?something was anl intetnalt to punish1 these un1lfortunato
persons who liad fallen into his power, not for offending apinst the
dignity aind good order of the court, blut for wbhat he conceived to be
a persoital affont.

Douibtle' sll argulimient mayn5' anlid will )e nade thati Juidge Swayne
beliecvd tlat thie lawver's, Paquet, Belcden, and Davis, brouigIlt anI
unfountlded' action against him for the purllpose Of iluteinlcicing hig actionI
in the Floridal, MeaC(ie, case and also that their coinluct 111 bulging,
the sutit after dai k Saturday night and P1rocIring tIeG serviCeof process
upon hihmthat n eight was intended as a personal affront, ..and that he
also believe(l theyf caui-sed to b)e pulhiIsh&3( in thevpapers next morning
notice of the sIuit (wuhich was not proved), and therefore he was prop-
erly and righteously indignant and should be leniently dealt with,
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becausewhat he did was done under provocation and in the heat of his
displeasure.

The:answer is that if he had observed the conmmonrulesr of admill-
istering-justice and had decided the case as the law requires, 'le would
never have thoughrlit for a moment of punishing a constructive contempt
after the accused'had purged themselvesue under oath.
Certainly no hurt feelings, no offended dignity, even no legitillate

desire tojpunish a punishable contempt, could justify or excuse the
grossly inlawful and excessive punishment imposed nll this catse.

If the independence of-thejudiciary and their power to protect their
own dignity and honor are indispensable to a free government, t4he
right of the great. body of earnest, learned, anid faithful mnen who prac-
tice at, the bar to be exenit1t fr in cruel Flunusual,and unlawful punish-
ments at the hands bof j uges fol inaginary orxreal offenses is 1no less
sacred.

For s~uch a zhigh misdemeanor in office no judge should be allowed
to escape just punishment on the pleh thAit he lmade ainistake of law.
If allowed, there is no arbitrary abuse of discretion, no diSobdience
of law, no oppression or outrage upon the rights of liberty or property
that could not go unwhipt of justice.

HOSKINS OASE.

htdrd.-The case of W. H. Hoskins is one of peculiar hardship.
This man was advanced in years:and was unable to read or Write, he
was engaged in the' business of prodoicing turpentine, growing cotton,
and general meerchandisilng. He 'hadclncumulated property worth
about $40,(00, and:owe debts amnouiting to about $10000. A part
of this:indebtedlless was of the firm 'of Hoskins & Hilton, of which he
had been a partner. le had sold out his interest in. the frm under an
agreement that the urblchae~r would pay the indebtdlless of the firm
This agreement was not kept, and some suits were brought against
Hoskins, inwhich hc was, defended by a lawyer named J. N. Caihoun,
on the ground that the suit should have been brought agaillst the per-
son who had agreed fto pay the debts. Of course, the defense failed
and Hoskins paid.

This: was the beginning of ,',;rouble. The evidellce is full and con-
vincing'that a lawyer named Boone conspired with Calhoiln to put
HOSkinDSiln bankruptcy in order to plunder hhis estte. Sonic claims
came into their handsfoi collection. Hoskins aid riomnptlyon demand,
and notified&Boone, through his counsel Judlgec Liddon, that Whewas
prepared to pay, everything he owed. Boone ecured claims to the
amount of $500, and without alithority of his clients commtenced pro-
cce(liigs involving bankrupt against Hoskins., swearinig to the peti-
tion himself. Certified checks were sent to all the crelditois; soile
took themt and withdrew; others weredeterred byBoone'ation. lie
told them that Ithey Nvould subject tbhensellres to large costs and fees
if they took their money.

Judge Swayno, against objection, gave: time to Boone to obtain a
proper verification of the complaint;then to get more creditolrS to
pign the petition in place of those withdrawn. This :he did at least
twice. Hoskins tiled at denial of insolvency and demanded a trial;
Meantime3 one Tuniso'n, United States commissioner and next friend
of $wayno, was taken into the Coilspiracy. Hoskins was adjudged
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)ankrlipt, at receiver iwas§ Appoin6teitd, all his property sCi ed, his store
clo.1e(l lis mnon inltiumliathtd aind uin stalred humll in the face, its his
buiiness of producingL tuirpelntine needed daily care. I-le went toBoone1lC- W-^ttith thlle, m11onleyr to pay all is dlebt.s. Boone told him he would
be in conltemlipt of coUrt if he attempted to pay monloeyt tlhe creditors,
aid demianiided $1,000 for himself, and $1,000 for 'Tunison, and all
costs. Hoskins refused.

Calholll s receiver, sent a inan named Richardson to seize 1Hloskins's
1)ooks of account at one, of his branch .stores. He found a book belong-
ing to tile firm of -ioskins & Bro., which had been left there f aora
l)kbkkeeper' to mntake up. OOn his rreturnheIet . H. Hoskins, a son
of W. H. l-o0skinls,< one of the firml of Hoskins & Bro., who demanded
the book, stating that itdid not belong to his father and contained noth-
11pertainling to hisJl)uUsilless. Richardson refused to give it up; a

fight enrsued, atnd young Hoskins took the book by force. The next
step of th(e conspirators was to commence proeedings for contempt of
cotirtaga-inlst young Hoskin. The motive is fully explained by a letter
from Boono to runisol.

[Iolot. J. Bootie, attorney and counselor.]

MAIRIANNA, FLA., March 181, 190O.
GENTLYMJMN: In re0V. IT. IloskIns, luntary l)ankrulpty
1begtO iiiclome you herewith AnlOthr chImto added t the amended petition,

tOthlieamount of $200, Which you wIl J)lease have the court to include. I iave just
received telegram from CalhOUotistiting that the ktitfion had' nOt yet arrived. I
have-wied1 for saiie threetimes infthe lat two days andtrust saO will reach you
to-night. This al(1(itional (caim of $200 is a stunnertO them I presume.

I trust yoI all will be a)IetOo handle the miatterfall right. Feel surelhat wve haire
thelerComingoilr ua0 enow, an(ld if wecan hale C. D. Iloskins altached forcontempt it will
break theeold antdoIwnsArce.

Please adviseMnc in thepremises as early as posible and oblige,
Very truly, yours,

RoBT. J. BOONE.
essrs.TUrTNiS~oN & LoPTIN, Pensacola, F&l.

(Inclosures.)

NV. I-I. Hoskins, finding that he wtis not allowed topav everything,
averried his solvecey, anddemolanided a trial on that question. Judge
Swayne refuse to proee(I with the case until the book taken by
youngIloskins was produced.

.rhe following motion was mado by Mr. Tuniison on, behalfofpeti-
tioning creditors:

On acolltof the: forcilble taking away of certain bIooks belonging to the estate of
theallegedbiiankruupt, by, thesoll of the bakruipt, froni thepossessioi of the receiver
heIrin, as fully set forth; in the petitions andt afidavitof J. M.CalhIou, receiver,
heretofore led,- nuwhichbooksareential to the aseertainment of thetrle condition
of the estate,anid the cnfitinuted withilolding of the books from the custody of the
receiver, petitionlinj cre(litors ask for al)ostponement for such atimer as will enable
them to secure the inforillation believed to be contained in those hooks.

By Mr. Eagan, representing interveningcreditors; also by Judge, B. S
Liddon and IV.I-. Priec, representing W. H. Hoskins,lespondelt.
Now, your honor, wedeOire to oppose theaction for apostponemnent and continul-

ance on the grouinds stated, for the reason thatthe said 0. H. okins alleged to have
the books in question is nota partyto thereordIof these proceedings; forthe-fur-
ther reason that those booksare notiundler the control oftthe intervening creditors
or respondent, IV.-I. Hoskins; on the further ground thatit is not true that:the
books contain any matter,itesin, or accounts, or any business transactionS of any kind
or inconnection with the business of W. H. Hoskins,who isthereapondent, orof
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anyfir with whidh hewas ever connected, -of which hewaI a memIers weare~ wafdy i'owy tto bxbmit t you~r thojor proof of the4fcts -by ;W .1Hoskins, W. .

Price, Who has recently examined ths boks, and also by1T:PA.Jennings, vhi-president of thebJ. P. Williams Coi4pany, nnah, that he has recently exai-mned these-books-tht is, since the beginnling'of tee proceedings-and that thesamne did not contain account

or business transactions of any kind thH bu{l-ness of W.$ II. Hoskdins or in connJectionl with these pro:eedhligs.;
Weals6o proffertoirovie the same things by V. H. lloskins,- who also knows thebooks'Atnd wlat they; conlitain.
Weoffer prove that the books in question are books flrm calle Ho-kimis Brothers, composedof J. 1. andC. D. HoAskins,and have refeirnce, solelyto

theiatters of said:firing, anid thatiV. -I. H1oskills Wa"never''in any manner apart
ner or in aniy connectedlwithid firm and further, thatthebooks n-ot
absent by thle consent dvice counsel any ofthe in tervning creitherein,or of the saidW.II. !Hoskis, andtbat none -f then,1kniow the wherboutsof the
said books or heave s~en ithem sffice the ,absceoid1hkg 1b. the said;O. D, HoeknBy T~li9couTr:.,'The court in e the mo ti , stts tat it beiefrom'the showingflnd circumstances, to onrly showingbeforqethe court wa ;an affidait
by Calhouni~Whohad n Uver.fezithbook6, thatlhe ilieditev ioiitned BOOMthingimportant; that the bankrupt in this case is inmeasureresponsible forth absenceof the books inIquestion,andunder, hes circumstance can not prmit'the bank-ruptnorhs friends theircontents their abiece until bettershowing is madebor tenderedas to their whereabouts.
W.

I-. Hoskins- was present in courtwith his counsel Iandofd
testimony ofseveral Idisiterestedl personsthe-books to which JugeSWayne alluded had been taken: y one
C. D. 1-Joskins, to

whom,-asone-of the firm of 1oskin's &Bros, thiybelonged; that W. II. Hoskins,thealleged bankript,h nointeastl~ioskinsorundiwhis condtrol;khethaotthey containe nwritn itnms oraccounts of ny business transacted ofany kind connected with thebusiness of:Wt.H ILHoskins, or of any0firm of whiich- he waseverameilomber, and:;tilii the~hadt nothingwhateverto do with the taking::oran Uknowledge oftheirwhereabouts.
N9oftwith~standing,tthesaidi; Charie Swayne, intheiabsence of any; evi-deneoto thecontrairy save an affidavitojfoneCulhoun,who b-ad neverseon: the3 boiks, but,swore;he:believedLthey containedsornetii~e ofimportane in tdecase;refused: toproceed withththe:c ase,stating thathe; "would not bele liev h evidence offered-i sworn to by: hisbother,">andcontinued thhcarinoof the sam ewithout day, to the great injuryof thestidW.:H Ioskims.-, Youlngr'Hloskils hadbee>n biding out Ioesape arrest, of Wk hwasso farfl that hbsea w ould ratherdie thangotajal.:W H isuncle, onie:Rhodu.s, w^venitto Tulnison, whohad institutedthe contemptproceeding, andlpaid0hlim$bi0uind,e togee tio gie$50mloreif Tuni~son.wouldSintrcedewithXJudge3Swayneto; letyoung Hoskin~s:of\yyith afineswithout mlprisonmlenlt. Tuninisont too h emoney,b:lutSw wayneinsisted upngoingon withothiscasehagerainstyogIII'toskiewthofinally jju tancnd oSwrye"'bpreto tking h isownlife.W .Ii.lts:tahding,d t fspaidring otif g:ettisjustieorna:hen aring,paidthe cred~ol4Sitor in filel and suchcoststs. asl ClOoU nlmldemandedtlolholcwhleis~glefitracefl perversion of~tlawaljus4tibe was made~l pos-siblel byr th cX0*o1iplaisac :i;ltuFtpidity, or I)wor>se o)f;Judlge Swaiynel, :whioJe
]

i~.en :t ohi s l oI Lconlspii'acy5tolui'anhill I)II1bylcl n ;by f ai( Iing thio con-blilpators:ill t'VOI'us tn ll:ryway in powe rT lie hldlnor ightto rieusesaVtiheaningto -iosicontrary saheou1(n1 lthti aookat out ofcthecutodoyofthehrecaiver's lerk bbeyiiiiyoter IllUOt i odu-titIpl)IoiP cdl iws,tl dnial of jstice. It Was ami Irbitrryiidop pressiv e au of

a~~~~~~~~~~~~~~~~~~0O'A--V6- -2 Ith,IW.
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powerl. There, ws no0 sfficilnt testillmoiy before the judge thit the
book had any rel)Xrevancy to the case; n14othing )lbut the affidavit of the
receiver, :who had ineverl.0cli that hbGe-oli(eved it contained
sonmething acessary to the determining, of the questions of; H1oskinlp's
solvency. In thle face of an offer to prove the fact l)y disinterested
and collrpetent testimony, amng others thsat of a prson who had xailm-
ined it, tl e, judge refus.Sed(to l)elieve anything, saying that he would not
believe his own brother if he would swears to it. In his argument
before the slubcomlmlittee, Jtldge Swatynle6 wats asked wiy l0he refused ito
hear Iloskiins's wjitnscsi to: plove that the book wats that of lHoski ns
Brothers, and. containedllnothing whatever pertaining to the business
of :W. II. IlIoskins. His 11nswer was because lie *vould not believe the
witnesses.

Being inlterrog~ratedl b)y the subc)(:nomllmittee as to why heC refused to
hear Hoskins's witnesses, Judge Swayne testified is follows:
Mr. PALMER.1)-(1 not you stat it was ulnnecesary for 11toskins to submit any

proof awilt thesebiooks'? Does not thle, recor(l fh)ow that?
Judge 8iVAYNE. There was a witness upon the stand who testified as to Mr. Hos-

kins's al)ility to pay hik del)ts.
Mr. PALMtER. But what lhadl that to(10owith the ;proof muftbmittedl by the wittlese

Jenningm?
Judge SWAYNEX. loell, thatl requires a further nswer. nd there was, I believe,

some evidence by a inAfi they called lrice, oti this subject, btit that m))an's name was
not 'Price, although 'hlo; went b)y that name, :ie was designated as Price, but his
name was really something else, which I (10 not nlow really.
mr.TPALMER. Theii :you Inei to say ill stbstanco thAt you did not have itlny Coinfi-

dencel in that witness?
Judge SiWAYNE. I certainly (lid not.
MrTPALMER. Well, dO you:> tllink a ju(lge ha# the right to take that view of a witness

in the administration of jUsti.c?
Judge SWAYNEiD.0 Yes, sir.

t

S:
inMr. PALMER. At Uth6etime you made that ruling was there any proof that Hoskins

h ordered his son to take the books back?
Judge SWAYNE, Well, I Wanted to have, the books in court when the trial c!*ame on

or show that the- Cotll(1 not be hall.
Mr.;PALMER. Thiat is just the point; and you refuHsed to hear anything on the point,

and would. not hearthe,witness or hear thie teStimony?
Judge 8%i'AYNE. I (lid not see how I could.
Mr. PAIMER. That is correct, is it?
Jndgo SIVAI NP. Ye8, Sir.

This atction of the judge presents at least an entirely neow feattire in
the administrationi of justice. A sluitor is denied the right to offer
evidence in support of hi.Xs et se: 3(becauSe thle judge has mliade upihis mind
in advance that the witnesses offered are not worthy of belief.

In this case Mr. Price, one of tile' witnesses, was a practicing attbr-
ney of tbe courts of Flor id, ncll, presumptively, it perfectly worthy
man. Mr. Jenningitirs Was one of the largeist produersl of turpentine
in the State, a 811l)stantial l)lsiiless man, p)ersormilly known to at least
one member of the comlmn-ittee to be3 of irreproachaible character and
standing. W. tI-I. Iloskinss was at least competent to testify that the
book wnas not his aind Wats not ulsedi in hisl3 business.
To refuse to hear these witnesses was anunwarranted and unheard-

of proceeding. To continue the case of H1oskins without day, under
the circulmstances, was an unparalleled abuse of discretion on the part
of the judge which amounted to a denial of justice.
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O'NEAL OASE.

Fourth.-The facts in the case of W. C. O'Neal are as follows:
One; Greenhutt had been appointed trustee in bankruptcy of tone

Scarritt Moreno. Greenhuit brought an action int the county court of
Escambia County for the purpose of having certain land, the title to
which was in the bankrupt's Wife, brought into the bankruptsAestate,
and also to relieve the said land of a certain mortgage of $13,000
which apearftd to be a lien upon it? which had been-given tho National
Blank or Pensacola and by thein assigned to tho bank. Greenhut was a
director and O'Neal was president, Greenihut was also indorser on
Moreno's paper in the bank for$10,00
On the :20th day of October O'Neal was passing along the street in

front of. Greenhut's store.f Greeinhut was in conversation with another
+man. O'Neal spoketo him and saidcwhen hle was atileisure, he washed
to speAk with hilm. GGreenhut said hk could speak at once and invited
him to enter his store.' O'Neal reproyed Greenhutfor:includingtthe
bank in thetsuit which he had brought. RHe stated to Greenhut that
he, Greenhut, was aware ofthe fact that the $13,000 mortgage was
genuine; that the bank: had advanced- the money and had parted with
it for a valuable consideration;, also that he,, Greenhut, had often prom-
ised to pay the Indorsed per upon whichhekwasliable to the bank,
but had:not done so. But words: passed, when O'Neal passed- out of
the store, followed, by GIreenhut to the sidewalkwhere:an: affray
occurred in which- Greenhut -as stabbed by O'Neal with a pocket
knife and seriously injured. O'Neal swore that Greenhut assaulted
him and that, being a mliuch weaker man physically, he defended him-
selfrWth a slll pcketkniife.

A proceeding for contempt of the district court of the United States
was commenced, in which B. C. Tunison appeared for the receiver,
Greenhut.

ifil iAt the time of the affraytLidistritcour was not in session. The
difficulty took place at a considerable distance from the court-house O'n
a public street. Judge Swayne wasa not at the time in the district.

iThe charge for contempt proceeded upOI the theory the the iAssault
having beenmadeoupon a receiver in bankruptcy appointed by the
districtzourt, for some matter growing outtofhisactionHs as receiveri
that a conteml)t of the district court had been committed. O'Neal had
been arrested iilthe State-court for his offense against thfi law. When
the rule to show cause why hishould :not be committed-for contempt
was served,he employed counsel and made answer, denying any intent
to commit a contempt of court.
The testimony oonh'eenhut and O'Neal was taken; none of the

bystanders were sworn, nor was any other person sworn. O'Neal denied
the contempt and explained that the quarrel grew out of the relations
of CGreenihut to the bank,:and what he claimed to be his dishonesty in
including tthe blank in the sulit. Greetinhut contended that he was an
officer of thecoOur't, and t-hat he had: been assaulted on account of his
official acts, and, as a consequence, had been laid up for a period :of
tine aAnd rendered-unable to perform his duty as receiver.

oJudge Swayne-sentenced O'Neal to bW imprisoned in the county jail
for a period of sixty days.
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Theactof Congress defining the power of the United Statescourts
to punish contem11pt is as follows:

Thesalit iIrts8aill haveotheower toimp-8 and admiiiistcrall necessIaryoaths
anfd 'to j)ulishh)y flne orihprisownblet,at theIlisitotinotthle court contemn)t of
their authority: rov'idced, That smh power to piuinishllcoWltenhl)t. shal not- b'on
strued'to xten(l toanycase3 excep)t theniihehavi r of allny pero iiitheir preence
or sone1artheretoto as to olbstruct thie atdminiistration ofjtlstice(, the lisbhaiorofanty
of the officers of saidcourt inthcir ofli ial transactiofnlldth( (li.o be(lienfce or
resistallcehy ally sulch officer or by any party, juror,Witi0ess, or other person toany
lawful writ, process, order, rule, decree, orcommand of the said court.

Manlifestly thecatscof O'Ncalwas notwithin theact. The ofnse

wais not committed.((InI the presenice of thleCourt.
b~Orf.so near thereto PS toobstructtheo administration of justice.
o twas not aimisbehavior ofatll officer of thecourtlin an official

transaction.
(d1) Was not resistance- ofanny lawful act, order, rule,-decree, or

comm0 and4of saidcourtbynlyltp -erso.
This act was'paissed afttim unsucesful attniptto inmpeach Judge

Peck for striking thentme'ofa'nattorneyy from therollfor an alleged
contemiptof courtconlmiitted by him in publishing a criticism of a

publisled opinion of the judgeig a case in which the attorney had
appeared andwhich hadlbdeel'appealed.:
The impeachmient proceedinigs provoked longdiscussionas to the

commnoni-law: power of United 'States courts to punish-'contimpt not
comimrittedeinthe, presenceof theA ol rt.: To set doubtsat rest and to
I detfino' thle power.s::- of such: :co-urts this salutary act was passed. :t
bounds and limits the rights aind -iowers of these courtvs and itstrans'-
gressionfought not to be re gaded lightly incases involving the liberty

ofcitiDen of thetepubllic.
Theactioin of .J udgeSw'kync was, 0t say the least, arbitrary, unjust,

and utnlawful. It could have proceededonly from either willful dis-
reg'ar(l of thelaw or fromil igfnoranlc of its provisions, an excuse which
he will lot1(e likoly to set tip.

Ifalnitillawful act iscomimlitted by judge or layman the law conclu
sivdy pIre`sumes an evil intent.
The theory Uupon which O'N.tl was held guilty of conlltUlpt of
(a) That Greenhit wlastan officer oof tie coirt.
(b)' That hoe w';as assaulted fbr performninig an official- act in the line

of duty.(c) 'Phat he was disbled by: the 'assut fromn performing his duties
as receiver for about two weeks.
Suppose all the allegations to have leen'proved', before the assailant

of Greenhut could be he1ld -gguilty of contempt of courtt l:sonic proof
should hnave, been' Iro(diiced to show that O'Neal's purpose in comimit-
ting the 'assault was to punish'Greenhlt fol his, official actionlnd to
disable himl'from performing his duty as ircceive'r.

If his purpose was to; rebuke Grreenhut for his bad faith as a bank
director, or if the q imarrel between the imen which resulted in the fight
had its origin in a disputeiabout rGleenhut's kntiowledge thatthe minort-
g9ge was genuine 'or that Greenhut was endeavoring.to escape liability
tipoit hii~s':'indorsemenlt to thie banlik of Moreno's paper, and if he bad ino

thought of the court or illnteltion` to interfere with its operations, then
certailnly he was not guilty of a contempt. O'Neal did not assault
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Greenhut becauA;ei8r'eenhfAt hadlsiuiecd the bank .but because he had
sued Ithebnk knowing that hi, coniteition Nwas false. That was the
occasionl of O'Neal's roinostranco to the fight.
Whatever his pulrpse, the asault Nwas lot committed ini resistance

of anly ord r decree, rule, o' cohiand of the court Mo one pre-
tends that "it was. The only clainm is that' the court has power and
should~d ;protect za receiver in bankruptcyb)y pnishing anyone who
jftiarels, with'him onl A` account of iytlhing' heidoes in the lilin of his:

dulty as receivrei. ,If it has such power, it is not coerred by the
statute.' And as the district coullt has no other authority to punish
for; contempt 'except that which is conferred by the, statute, the con-
clusion is' that' in this' case a citizen of the United States was unlaw-
fully 4qondemned to prison.
The answer:of ONeal purged the contempt, and it was error to

punish him for it.
CASE O' YOUNG HOSKINS.

fThe; ctontthpt proceeding against young Hoskins was instituted by
Browi Calhoun andtTunosont "break the old min down" iiifur-
thei nce of their nefairiolus schee to force hilli into bankriptiy to
theend thAt they might plunder hi, estates. 1twas based ipOn the
dth6eoiry that Hokin~sad resiste, an order'of 'the fcott-not a Apecial
order )ut the ''general authority_ of te receiveri in iank uptcy; to
-possss himself,ofptheproperty of the bankrupt. If 'the' bok dlidi not
belo-ng to :'theio elder Hoskins, and contained nothing pertaining to his
business,ithnthlie receiver had no right to take it. If he had no right
to take the book, then young' Hoskins could not be lawfully adjudged
guilty of contempt in resistinig.
The law upon this poilnt is settled to nummerous cases as follows:
Disobedienceto-nauthorized-requirementiis nota contempt. An or(Ier Punish-

ing isvoidl when the court had no authority to make the orLer disregarded. (104
U. ~s., 612.)
The court could 'not lawfully order the:receiver of W. H. Hoskins,

:the' father,'to sei and carry away the propertytof C. l Hoskins, the
son. Ifsuch Xan order hadbeen 'madeit :might have been' lawfully
resisted, but o such 'order was made. The receiver was acting tinder
his'general -power which certainly gave hin no rigt to take and carry
away the'book in question: if it- did not belong to the bankrupt.
Hence 'the ipo1.i rtant and only queAstion was, Whose book was it?nW
this question tidie Swayne refused to hear testimony. lie: hac to,
evidence before hbim-bering upon the question of the oWnership of:the

book blut the affida it of 'Ca houn, the receiver, who' had never seen it
and swo`reonly to his belief that it was thebooikof the elder Hloskins.
Young Hioskins hid ih the woodskforsome weeks to 'avoid arrest.

Hie had a; m~or'tal dreatd :'of going to jail, and said he, would die first;
amid die he did., JudgeSw6ymierefused the request of Tunison, the
receiver's counsel, to let Hoskins off with a fine without imprisonment
if e}would plead guilty,; altholgli the bankrupt busilness had all been
settled, and thei production of the book was no longer of the' least
consequence. Judge Swayne refused to hear evidence on the subject
of the ownership of the' book on'the ground, as before stated,' that he
would not believe theb witness, atd that he would not believe bi, own
brother' if he 'swore' that the book did not belong to :old Hoskinms.
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When the itews of the faillile, of the effort to procure- his dis-hbarge
reached( young iloskins, he comllmitted( suicide. These faltsneed no
comment.

TUNTSON OASE.

Fi~f~t.-The evidence established the, fact that Judoe Swayne reap-
poinsted 13. C. Tunisopi commissioner .nf the iJnite Sthte, after a
trial in, his court ill which Tunison, as prosecutor, had been. success-
fully hilpeached as a witness.
The evidence also establishes: that the memiber.s of the bar at Pensa-

cola, Fla., and elsewhere in the district, and suitors in the IUnited States
court are of opinion that Ttl'nison: has thle power to exercise undue
influence oNver Judge Siayne aind that he does exercise such intfluence.
To .such an extent does this belief prevail that lawyers advise their
clients to employ Tunison in their l)usiness as the best nd only way
to succeed in Judge Swayne's court.
No ,spe(,ial acts of favroritismiwere shown. Neither was it proved that

runisonl won an undue proportions of cases in iethe UnitedStLates court.
Neyerthelefsk, the opinion stated is widely en1trtainied,: Tulliisol Wflas
shown to be very friendly with JuddgeSwayneso friendly that he
declilled to pursue habea-scorpus case in which he had receive( a fee
of 100, aLverring that he(ldid it because JudgeSwaynewas fhis friend.
The case referred to is that of Davis and 3Belden, commlitted bly Judge
Swaynlle for conten~l)t of court. It mliay-be remarked that Tunison
neglected to return the retainer. The, testimony satisfies the coImillit-
tee thatTunison is a dishonest ain; also that he is indorser on a note
of Judge6Swayne that hates been renewed for seven successive years in
the Pensacola 1Bank.
The charges and specifications not covered by the foregoing findings

were not prmoved by sufficient evidQnce to warrant action, u1pon the.ln
Uponl tle,whole case it is4.plain thatJudge Swayne his forfeited'the

respectiand confidence of the bar of his court and of the people of his
district who(do b)usiinesC there. Ho: hbas so condIucted. himself as to
earn the reputation of being :susceptible to the mialign influence of a
man of notoriously jbad character. He has shown hilnself to be harsh,
tyrannical;, and oppressive, unmindful of the common rule of a just
and upright juddge. Ile has continuouslyand. persistently violated the
plain words of a statute of the United States,and subjected himself to
punishment, for the commission of a high misdemeanor.IHe has find
and imprisoned members of fhis bar for a constructive contempt with-
out the authority of law and without a decent show of reason, either
through inexcusable ignorance, -a malicious intent to injure, or;a
wanton disposition to exercise arbitrary power. Ile has condemned
to a term of ilmprisonmlent: ini thle county jail a reputable citizen of the
State of Florida over whom he 'had no jurisdiction, who was guilty of
no thought of a contempt of his court, for no offense against hilmor
in the presence of the court, or "in obstruction of any order, rule,
command, or decree," and after the accused had purged himself on
oath.
For all those reasons Charles Swayne has been guilty of misbehavior

in his:office of judge and grossly violated the condition upon which
he holds this honorable appointment. The honor of the judiciary, the
orderly and decent admlinistratioll of public justice, and the welfare of

22



JUDGE C(HARLES SWAYNE.

the people of the3 United Stattes demliand his impeachment Intad Removal
fromlo0the,, high pltce¢which ils Uiuc(thits degraded.

it is vitally necessary to maintain the confidenlce-of thepeople inithe
judiciary. A weak executi~veor an inefficienlt or evel dlishonest legis-
lative branch may exist, for a time at least, witout serious injury to
the perpetuity of our fIre institutiols, huit if the people lose faith in
the judicial branch, if they become convilceld, that justice can not be
had at the hands of the judges, the next step wi!l be to take the admin' -
istration of the law into their own hands and(lo justice according to
the rule of the mob, which is anarchy, with which freedom can not
coexist.
The Committee on the Judiciary recommend the adoption of the

followInIg reso ution:"R'obved,0That Charles Swayne, judge of the district court of the
United States in and for the northern district of Florida, be impeached
of high misdemeanor'.

0
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58TH CONGRESS, HOUSE; OF REPRESENTATIVES. R5EPT 1905,
\ fd Se&~in.: f Pat 2.

'JUDGE CHARLES SWAYNE.

APRIL 1, 1904.-Referred to the House Calendar and ordered to be printed.

Mr. Gnamvr, of -California, from the Commitiee on the Judiciary,
S:bmit1ted the following

VIEWS OF THE MINORITY.

[To accoompany H. Res. No. 274.]

On the 10th dav of December, 1903, the House passed a resolution,
a copy of which lff as follows:

[H0oiwo Resoiutlon No. m8, Fifty-eighth Congrem, second msemion.]

Mr. Lamar, of Florida, .sub1ilitted the following resolution:
Whereas the following joint refsolution was adopted by the legislature of the §State

of Florida: *-: ::

"SENATE JOIN1' RESC.OLUTION Iri reternico to 'Charles Swage judge of the United Btates Court for
the northern district of Florida.

"Be it'res'4ed b itle ''id ureA'6fthSkeof )rda:'Whereaa Charles Sayie,TUiite~d Statesdltrict: Ijdgeof thenorthern' district of Florida, has so conuce hi-
self andl hise urt~atcaue :the people of the State to doubt :his integrity and to
believe tht liisofilaal' actionsascjudge are susceptible to corrupt influences and have
bee.n- so6co r utl Ifflencd
:Whrasita arih IA'tthe sid Chairl i Swayne is1guilty of violation of
ction five hun4drdan-d' fifty-one of the RevisdStatute of the United' St*tes in

thathedoesn'tt eide in the district for which he wasppointdland of which he
is judge, but resides outof the State of lorida and in'the tate oCDelaware or State
of Penn dlvania,fin opeiid de~fint violation ofsaidsttuite, andi( has not resided il
the northern' ditrict 'of Flori`da,,for which hie was appointed2 in ten years, and is.

. : . s 5s R:, ..., I . .s fconstantly absent from said district, only making temporary vAsts for a pretense of
disharging his ofcial dlties;
"Whereas thie repltation of Charles Awayne aa corrupt judge very injuriousto

the interestsof -the entr State of Florida, and his constant absence from his stp-
posed district cases- greatt. sacrifice of their right. a'nd annoyance and expense to
iti~zants inl his court;: . ,

ihereas it nlso appearsihat thie said Carles Sway e is not only acorrupt judge,
but that he is ignorant and incomiptent an1d 'that his judicial opinions ldo ilot coml-
manld the eet orconfidence of the people;

"Wheeas the administration 'of :theo Uhitedl States bankruptcy ait in the court of
said Charles Swayneani(l by "hIs appointed referee has resulted in every instanieo in
thehowaste of theassets- of the all edl bankrupt by being aborbed in unn esary
costs, ekpeses, and allowanm§, to thegreat wrong aiid injury of cre-ditors and others,
'until vi niinietration- is in effec-t legalized robbery and a i tench :in the no~trilsof

alieood people; bj house of representatives of the tS&ae o' Florida, the Bendatcon-
curn, That ourZe o and Represntatives in the UiniteA States Congres be, and
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thetyIl"e hereby rcl'eted toI a ee to h Institutdd il tle Oonlress of thte nit
Stati(':s j)rocee(liligs for tlhe Iillv(rtigtionIof the pr :l isl ()le Undited
State. c*ircit. ad (listriet, ,oults f)r thi northern (hdistrht (f 161ridlt b.tylCharlte
$;14%waivnl aslA. it'4l.tStets jili(pi for tlie northern (listridt of Florila,AllStof his acts

(I do~in'g'S :is .Iic' julig,to' t lite( d that lIti may be inipeaclietl aItd rei-ovedI from
Htlell offlice.

''Jtesohied /lTh'lw/r, l'hant thic" seeretary of state of tle 8tate of 1lorlda be, andl is
hereby, instirteid to certify t( eai SenPator a1 representative i theIConsIgress of
thle tfUnited Statfes, ulnder tie great seal of thle State of Floridlal, a-copy of this resolu-
tion and its unanmoutis adoption by the legislature of the State of Floridal.

"TJiE *STm oF FLOIDA,
"OFFICE OF' TIHE SECHn1TARY OF STATE.

"I UMITED STATES OF AMERIIICA, tale of filorida, 8&

",. Clay Crwmfdird, secretary of state of thestateof FloridAl(io hereby certify'
fliat~tv lt ifo)re -it0S~l trite ahlexiXl{;t c!oli) O(}: ;ilXtpjittob frisoltliiol i'litirfefren t

Swayne,ijui, of (lie LUiteod Sta te. ouIrt for the nolrthrn district of Florida,
passed bylthe legistaiture of Florida, sessHion1 of' linieteen hlunildred and three, and on
II iiltllso0fiACfice.
"inh under mly hand and the great eal of tle6'ktate of Florida, at Tallahassee,

the, capital, tllis thle seelvth (day of 80ptember, trialno l)ominili nineteen hundred alni
tIi ree.

[,SpA 1,. "It. ClAY ,CAWFoRI),
''Secretar et) l(atte."

Resolved, That the Commilttee on the Judiciary be (lirected to in ulrd and report
wletheier tht(e atilonl of thlis outise Jis requisiteiconeerningtile oflciCl misconduct .of
Charles Saye, julge -of thie Unitedl Stites district court for the northern district of
Florila, aiid say wetlier saifd judge1im libihld irmlsof his court as requiri by,law;
whether he ha ncontiiuosily arln persisteltly absented hfi'inef fromitnle said State,
and wliether his aict and o misiolls in hisoti e of judgeo hae been sucati any
degreee to (leprive th~e ; icople of thiat (listricit of thle benefits of th1e court thereinor to
alimount to la (lenlial of justiel4 ; whether thie, sald judge has b)teen guilty of corrupt Conl-
(liut inoce, and wh7e1ther hiis adminsll)itriation of his office las resulted l injury and
wroni to litiants of hlisclcourt.
:An in reference to this investigation the sai(1 committee is heeby auithorized atd

Cmnpowecr'l to senld gf(Jor persons an(I a)aprs, a( snini6str oaths, take testimrony, and to
em pl~loy ai clerk anIall Htenokgrajherl, if necessaryy; to tend a sublommittee whenever
an' I w ic~rever it mnay 1)0 nlecesfary to ^take? tP~timionY for the3 use of said conuinittee.:
And~ thse Ssaid( subc):ommltit~tee wlesoit8 emll-)oyted sh)all havethelsame )OWei' inrspc
t.ooI)taining testimony as are herein given to saixl Committeeoa the Jdiciary,0 with
a werg~earit-ait-ar:*ins, 11Y himself or deputy, who shallalsemrveytheo processes of said comn-
aittee and subommitte ansd execu-te its ordfirs anl' shall attendthe'sittings of the
sae asor(le'rel and(liretetl thereby. Aridtheatthoe expense of such(investigation
shall h paid out of th

rcontingentfundtoftSheHous.
Tim¢ author of said re~solutionl, Rtepre.sentativre Lamar, was reque~sted

b'ytoia suh oiiittee appointed ito investigate sidIhagWescontained
in rsaid solution, to submit to it a statement setting forthLspeifically
the harges referred to in a general way in id resolution. Iea coin-
plianee with ,this lequllest, Mr. Lamar presented to said subcomm ittee
the following, to wit:

Inl re Charles Sw~aynie, UI~nitedStatdesdlistrict-o judges in -lan(l- for the northern district
ofFilorid: Specifications of mtters to be presented forinAvestigationvbefore the
investigating committee ofthte Houie of Rtepresentatives, United ,Stats Congr:
Spec1i'stion 1.-Thalt thesppaiCarlestS(ayn,.judge of the gUnited tates court

inl andl for the northern district of Flolridla, for tenl years, while heti ha been such
judge,swasafionresidet of the State of FloriSa,tam ( resided in the Stte of Dela-
ware; thatrglesnever pretended toresident inl Florida until May,1903; that during
sfaid'time of hisnonresideneebyM uch nonresidenrcehe hasdcause great inconi-venience, annoyance, injury, and expense to litigalntsin his court, not so inuc by
fli re to holdI terms of court ub failure to be in reach(for the disposition of dnll-
ralty and chancery matter anfdtiHermatters arisillg betwen ter of Court nding
(lpe8Won.
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AS1) e('/cit)fi ,2.-.-Ptihat.$iidjhiriie:Swdynetsl such jUl(g', U))l)Oiiite(011i-B.. Tunii-
8011 as IJmti ISates coniritisioer;ththt it was 'charelt' tlit it, ws- an iiI)roper
appoiiiti.eiit., aii(i that testiionylyws offered to Suichl (effect befois:aidl Illiotlltinelit
8)eJWti/idU¢t.'-That the aiei (Jharles Swayne, a.4s Stuchl jutdg, a inted adlld'lrmainl-

tains ooJolhnt Thlomas Porter as UJnited Statescommissioner at Marialitibt that
sid Iiorter does not reside at Altiriaiinna, but'at G'raind Ridge, 16 miles away, an( is
lever at Miiriainnt or: t4his ofilce except when nliotifled of all arrest, hecessitating
People having busines, with United State coml)missioner,often at expnse an(l incon-
veiLence, to go to Grand Ridge,andl necessitating the0 holding of prisoners often for
a (lay or two, at their inconvenience and in imprisonimieilt at tle expense of the-
(Aoverumlnent until said P'orter sees fit to Coille to Mhrianllna.
The said Swayie, Altotigigh there is great necessity for a comlmlissiolner at Marianna,

has refused to appoint much
-*Spcc>ilcaj~tion ;4.-hat. said Swayne, in:~th4 e 'administration of his court, has been

guilty of great partiality and favoritism to oneb . C. Tunison, mtienitioiedl in spciHM-
catiog No, 2, and a practicing attorney in ai(l court; thatIso great and well known
las tliis partiality al(l favoritismli become thkat it hla (created. the general inipresioll
that to sulccee(d in that court before, tile said Smwayne it Is necessary to retain the said
Tunison.~~~~~~~~~~~~~~~~~~~~~~~~bi)S')ecl~icahofl5.-That saidVSwayne hla~sbeen guilty of oppression andt tyranny inl his

office,incorrectly and oI))reHSsivcly, 1and Witlout; Jus1tcauise" imprisoninig oileXr.aV
O'Netdl) ione E. T. 1)'avis, anld oShu(Aioloneoif Bel(ling, u)on feigned , fietitious, andlffifle
eharges.of conltempltwof h1i said court.

&eSiftcei.o7 6.- Thataihisaidhares SAyllo has willfull y, negligenly,,and corruptly
niaadlministere(bankruptcy 6cis in hiicouIrt, to the extent, that the assetsof baink-
ruj)t have,4 in all or fietrly all cawes, hveen s(juandire(lUan( dissipatd in paying
exftraordi nary fees anld exenses and never payingany dividends to ercditors.

,SeciJ1eition ,7.-That said Charles Swaynl( WaH guilitY of opp)ressiollanI tyrny
ihIis office to on0e. Cha'riles Hloskinis up)onu1an allege, contempt, resulting infthje
sticilde of. the sai(l lloskms, and sai(l alleged contempt proceedings being brought
for the piirpose of breaking (down an1diju(1lrllg one NA" R..loskilln, who Was chari(
in said c(oulrt with involuntary bankrtiptcy, but who was defell(ling and resisting
su1ch Charge.

,Soecllication 8,-Thatsai(d Swayne corrulltly: purclhased a house anId lot in thm city
of Pensacola whIiethe said house an(I lot was inliii ration in his court.

sSp~e~Iicatioi 9.-1korcIlee anl( incoipeteny to lolld said positio-nUndelr this
sl);ccification i nanyr illustr ations#00t could~i beW givenI. Aong them a case inlIwhichaI lie
took jurisdictioni inadmiralty in violation of tht3treaty betwoe the Unlited Itateo
and Swuede4-niailadNorway, an(l:inI onle as(ie, t:that of Swe'et IOw Comiercial Coin-
pnvmiyin which lie charged the jury to exactly land dsliamet-rically colflicfting theories

,Sp)elccetion 11,-That said Swvayile, by reson of hisl absence from tl o State, failed
to 110(1 fthe0terml of Vcouirt which sHwil benvebe}e ldtCTallahasseo in the ftll f
the year 1902, during the months of Novemibtr or I)Cc031ciblnb .

tS'peaicatiomi M1;-That thie sailed Charles Saynii has been guilty of n(l ct ulnibe-
coining an uprigt judge in that he hias l)roctired as indorsers on his note, for the
illrpose of borrowing 1mioney, attorneys alnd litigants having ('Uses petilding in his
court.

9pecijbition 13.-That thle said Charles Swatynbe has been guilty of nialadministra-
ioi inl- the; affairs of tllo ndoliduct of hIs office; that hio has dishaged p eople Voll-

victed of crime in ills court, Illusttrationi, elase of Alonzo L.ove, Convicted in the year
of 1902, of I)erjury.

riThe committee, on February 10, 1904, proceeded to Florida to take,
testimony in 8-support of said charlges, and examined iallny witnesses
atcnd received a larii2geVaml`ounlrt of docuilmienitTy evidence. After receiv-
ilng alll thie evidenel amid he6Cari g argulmnents for and against the( m t-
tem1'ss9eCt forth inll id spemilmclytioisyour commllittee, mIet to consider
thle sae anid we allagiied that sp)cifiaetioln numbered 2,3,6,7 8,
9, 11, 12 iand13 wele lot provell 01 were not of sufficient gravity to
warrant 11impeach leliet ehargCes being made.
The miajority of :the comimlittee Awelre of the opii'ion that specificai-

tions 1,;4, alnd 6 had' beel p'roviein; tha1t1J0 dge Swatyln(e also had Wrong-
fuilly -graniteda contmuaiice iii the ce0ot . Il. 1Ioskit., ibtinkrupt,
whe hle desired to go to trial, tand refused to hear his witnesses) and
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that Chftrgesof iipeachliletit arainist hii onl these, grounds1shlould be,
prefPotred.

Froill this 1 (lissented) l)cQnlI8o I di(1 iiot believe tht thoe evidence
and the law warraniteod su(ch cofcllu4sion. I looked 1)01 the impeach-
ielnt of itFederal jldgo asla very seriouCs mnAtter, th}ep)1ocedifing boeing

al qlluasi criminal oeII, and felt thit before charges should be preferred,
that the miiind should be satisfied beyond at reasonable doubt and to a
mnom-1l certainty of thie tuith of thio ma1£1tters alleged, and that said mat-
tei's Should l)e Of a mlo.st serious character, if not a, high crime or miii.s-
dem1ean0or, of such a willful and intentional misbehavi'or 'in office as to
amount to a denial of justice to litigants or to cast discredit upon the
court and to cause a loss of confidence il the, honesty, integrity, and
moIrlity of the judge. 1 could not persuade myself to believe that
every erro miadeby0IIthe court, or evry mistakeImade by hime in thle
discharge of his higrlh dutie.s s8houild be considered sufficient grounds to
impeatlch hill. I realized that even the judge of a court is liable to errbot7h as to lawv and facts, that his decisions are, not always colrrect, that
his judgments are likely to l)e wrong and oppressive, and that lie mllay
exercise his (liscretion In .sulch at mann)eriller 1.as to defeat justice.

If at jll(lge were, to beO iIimpeach(ed for every error which lie Cominitted
thlat inflict-ed injilury1llu On 1(others, Congress would liave to remainlin
constant sessionI, ail(l it would be the )uisiest court ill the world. if
every ju(lge wvli( has wronlgfully foliund a person guilty of contempt
,1101111 be, cited to appear before thl barl of the Senate to alslWer
charges of impeachment, the business of that body would be blocked
for Imlfally at dait. How long would the authority of our courts and
their decrees l)e,bresected if every (di.ssatisfied litigant and every per-
son f(und guilty of Conitemplipt CoUld Colme to Congress, itroduce 1a
resoluitioni with at great flourish of trumpets chargingj0 the j'idge with
ignorance coiIruption, tyrnyI , incompetency, and dishonesty, and
theleuon the judge be investigated and )roflght before the bar of
the Senate? T.he,dignity of the couIrts lmuest )e imaintained., land their
judgments and decree's mliust be respected. Therefore Co gress should
be, very guarded and careful in preferring charges of impeachment.
The cause, to warrant, sich charges, should he a ve0tr stliong one, and
before Congress acts3 there shoidr11emal'Cntin no reasonal)le doubt that the
judge- against whom complaint has bmeein maIde hats will'Ifully, know-
inglr,yand intentionally been guilt of serious misbehavior in office,
or has been guiltof solee high crime or Misdemeanor.
With this Itle iln mlly miid, I have cariefully considered all of the

evidence Isubimlitted, anlld I caln not say that'I feel ,satisfied therefrom
that Judge, Swayne, hias Misbehaved it) office; that he lhas been guilty
of any highl crime, or misdemeanor; that lhe has beetn corlruipt, tyraIi-
nical, or oppressive,c~rthathllliisconldut it unilbecomiing a judge. Neither
am I prepared to tAy that ili thleImlatters charged against hii by the
mfa]Ority that Ile hlias coinmilitte(d aily error of law, or that ht3 acted in.
a tyranincal.l vindictive,, or oppressive mnIller. Neither do I believe
that the evidlence in the case wvairants the, action taken by the majority
or is slufficiemII t to Causile theI- ouse of Repvesentiitives to prefer charges
of imp echl.ont, 8Id to tsubstantiate this belief I shall now consider
the c;rjdendle 1 connv tion withl charges prefere d by the majority and
tOe rules of law go;-:'ning the scille
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NONREIIDENCE.

First, as to the charge of nlonresidenlce andl thie inconlvenience, anlnoy-
a1nce, injully, and expense to litigants inill01is court by reason thereof:
The evid Ience shows thIlt ill thel yer 188TJudge waylnl moved flom

Pennsylvanial to the1o State of Florida to practice lav. Iln the year
1890 hie, wtls aI pointed district jUdge of thl northern dist ict of Florida,
and .sh1orAtly trlereafter lhe moved to St. Au ustin0 which was itn hlls
d district. n Jutne 1894, the bounidarllies of ttle3 district were changed
and1 St. Augustine, became ai part of the southerln. district of Florida.
After this Judge Swaynee ceased keepilug house ill St. Augustinianlid
stored his furniture. Hle went to Pensacola, Fli. then the largest
city in his district , and requeste(l t friend to place his' nAameic oin the
register of voters. This wasniolt dole. From 11895 until 1900 Judge
Swayne, did not own or lrent tan hllouse in Pelnsaeola, or ill his district,
but boarded when there in hotels anld. withprivate families.

Whell lie Went to Peilnsaeola first hie directed Mr. Marsh,tthe clerk
of his Court, to finld Iiini- a Nuitat1)le house. Mr. Matirsh testifies that hlev
tried to find a house fi'om October, 1895, to October, 1897, but could
not get a suitable one. Affter that he tried to b)uy a house for him,
and sought to purchase the Wright holluse, thce Pia-glo hlIouse, and the
Chipley house but failed to get either. Captain Northupil testified
that well Judge Swaylle first camne to Pensacola hotasked lihiml to get
forilinh asuitable house tad that he took Judge, Svayne ill his bugg
anled dIrovea hiimn about to find al house l)ut failed.

Il 1900 hep related a house, from Thomas C. Wattsoli &-, Co., put his
hollsehllold furniture ill it, and pid rent and insuraine( ul May,
1903 whenllel moved into at holulclased by his wife a1nd Nwhere
he nowV lives. There is nlO direct and positivec evidence or any e1ri-
delnce Tat tllI that fromlI the yeal. 1895 dowv to Maly, 1(903, Judge Swaylne
had at home anyl',wbhere in the Unlited Staites excepting in Flolridl
Dulring at patrlt of thlis timle, his family vere in Europe. They lived
-with hlimin fori Ashoit. period ill Pensacola, andi his soil camllle Ianll llived
with hillm for at while.

TIn the resolution it is charged that dullilig this' tilel lie resided inl
Delavare or Pennsylvania, bu)lt I (evidlence of tllis kind Wats offered,
and it is veryt evident if Judge Swaylne resided ini either State and
made his homre thllere that it would have been IL very easy mllatter to
have establislhed that fact by anbtdl)lunnCe of lrOOf. A lIst of wit-
nesses to p)rove that he xe ided in D)elaware wva.s :ftllulished the coml1-
mitte, l)tut lonely were called, an(l the prosecutio rtested without
offerlnig to call lny of th1eml, hence it is rea'soliable to suppose thaftt it
could nlot be proven that Judge Swayll rc.sided in that State. In
fact, lhe says he lIelft De'lawatre in 1867 anld has nevere siice that (late
made his lhomle: there. Judge Swayne, lmuest haveta residentIice some-
wvhere. Ie:established a residence ill Florida; ill 1885, and there is nio
I)roof that lhe ever left that State to Inake his home elsewhere, or that
heo intended& to &d so.

T1"he fact that he veInt north (eVery summerlll1il' to spelld his vacation, or
be with his eged mother doe.s out prove that he} 'chan(re3d his residellce,
because tis Is at )ractic4e followed by sonic of the F eclepral judges ill
the South. The heat of that country beC'omll'ilig intoleraIble, they go
north during thle summer,r mouth. in 100 he Illved his furiture

6



(1JUDGE CHARLES SWAYNE.

into It 1holse, ill PetIsacoht rellte( fromt Thoia's C. AXratsoll & Co., and
fortl I(ree Years*. paid thle ren01t. lie boar(ledC t ti un i the scambta
1Iotel, atlli prllt of the tineo ill privately boarding hloilses duirng t.ho
timle0Ihe wans. itIi Pensacola. The re oWds of the court show that ho
averaged About twvo nioIthlls each year ill his districtt in thealcttual trial
of cases; that ie usually calaie to PenllsaColat it day or two befolr(e tile
terni of corttl and After the term wats over would depatrt. It also
appears iI evidence that he would returln. to Pensacola also ait times
Wheli the corlit wasInt inl ses-.sioi anid be66tweenl terms1.
Now, then, it beinlg c lrge(l that hie VItas at ItoIll'O inllt of tile district

and t'llerefore guilty under the statute, of at clrime, to w\it, ia high. iiis-
dtlenciei7or' it falls upon01 tile jiosectition. to prove beyond t, reasonable
doulht that 4Judge ISNvwayle did not reside within tile, district buit mlalin-
tamlled it residet else (' s,I submit thtat abl)snting himself alnly
length of time front tlhiedistriet does not alone lprove that he is a non-
resideit oi it, '1lie p)rosectitionI have not shown WhereI is residences
is if it is not ill his (listnict. Betwveenl 1i89 and 1899 Judge SwayI)e
rIeque:sted parties in Pensacola-11-. I-. Northrup andi Frecl Marclh-to
filld for lil ta sullitabl)le residence, atid they), testified that no suitable
place c-ol0d he found. lIe also atteip)te'd to purchased at house aid also
to-ok 5Y011103 ,;t0,1) t.OwaVtl* Il~nlklitlg onle. Tlhi~s ( clarly t8}0ltiow thle initent on
the paI'to Judge SvaYneo to reside il hisdlistrict, aind surely ai mall's
intenllt always conltrolS onl at qulestion. of r-esidence,. Residence is clearly
al questions of intent. A Manchlooses,8 his own residelnle lfand that resi-
olence rellailis until lhe decides to havet allother. Thoera is nto evidence

that Judge Swiayne lhad no intent to establish hi8 Iresidenice ill Floridt,
anl)d ill his district, or that; h1e lhad ayll intenlt to "Ist lbliSh it somewhere
else. That he paifd 110 taxes OIr (hit not rote is not conclusive that he0
lid not resi(le, iln his district. Neitlhe are necessary to establish
residence.
But it is ,sanl lie, was al)sent fronm his district nearly ten DionthqS

during eachl year. Butat this, us said before( tdoes lOt prove hix resi-
dence was nOttheret . Well, itis saidli isia strong circumstances aind
it p)loves that hc Wvl, lecting 'lls)ubsiilless; that lie,was not dis-

lli~g th3 dldties of Ilk officeandi fromll this fact lie should 1)0
i liached. Let uts see. It is trltue that J utdgci Swaynlie( Wal absent
froml his8 istrict aln for olioths; but it is not tirlue that litiganlts in. isi,4

cotllltt.illiC'e greatdor any incon yenience tlle'reb)y, or that-they suffere
alny lOsS. j tudgie, SwValymie t(l1ls8 its the reason. Why lie was away, anled
N'hPere, lie, was. I-le, Was onl dutty. lie was not onl aw vacation, enjoying
tie quiet t11(d rest of CtiGuylencoiurt, De(l., or- idling away his tilme in
seeking Ilealsures, buit lie wtas o11 dtIty most of the tilme. -'Under tile
latw tlh(e circuit judge, of ia district lmaly order at district judge to go into
otlhOr districts and liold i&!ourt,m'idalLso, to sit on th(e circuit court of
ulp)peals.

,Thel(lrecords iln tllis case sh1owV that Judge Pardee and Jludge MoCor-
muick ordered Juldge, Swaynlie to hold courlit inliAlabalmia, Texas, and. Loui-
sialna alt different titnes,-and also to sit onl thle circuit coult of Iappeals,
and that hli obeyed this order, ats it wais hiis duty to do. The certifi-
o'ates of thoe clerks of (liftlelerent coulrts iln tile States just nautifed 'show
wvhenI Juidge Swayn1e held- court therlin, and hrie follows the record,
not giving theo States antd ourts, which: can )e oltailled, b)ut the inuim-
l)er of months in NvhI1i)lhe hId collrt in eachli year ill ,said States and
olut of llis district colullelicing wVithl 1895:
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18.95. -Apri 1, May, Novemi her, And Deceluber, fouir mnontths
1896.-January, February, AI1treh, April, Mlav, Jurne, November, a(1l December,

1.897-January, FebrUary, Marihl, April, May, Jufile, and July, revel molnths.
/1898.-January, February, March, April, Malay, NOvemiber, and DecemOiber, sevenI

months.
.1899.-January, February, March, April, M'Iay, Junime, October, midn November,

eight mlonlthsb.
1900.-Janiuary, May, June, sSeptelmiber, Octob)er, 1)ecenl-wr, six imonhtis.
901.-September.
1.90.-January anld( Fel))1uary.
;Holding coutlf, forl two m1onthx (1 illon average ill his own district

Would intake hinin holdilno coutlL onl talln average of abl)ot n1inlle Monthls
each year. And this it musst be ATdmIitted), is a goOctlrecord for hold-
ing court ill the Sollthernl States. A large pairt of the, other three
months, no (Ollobt, wee 118usd b)y the couAt in preparing decisions alnd
taking at Vactitioln unless lie decided all of ills castes froml the belnchl,
which is not likely. 'Flc 1e0colrdaclso slows that nlot only didhI 1 (l
couIrt illn other districts sv(Ienatlndcigit mnontls during tle year,( bV1ut
whein tile, tinlme for holding court ill 1llis owviidistrict firriveC tIlat he
went there and dispatched tall of the blsinAiess audi kept, hisbldoCket clear.
Whoat does tile( miatior'ity want to impeach h)'ill for? Becatuse lie Was
absent fromi :his district un(ler orders; b)uca.use hle only worked mlimic
and ten Months at Year hIlidillg court; )ecattl.che,(.kept~his docket ctlear;
because he did not 'vork hard enough? No, (certatinly the-secan not
be tile reasolls. T'hen wllat tare theyI If litigants were subjected to
''iiConVoelielce, anoyanlce,: inuIjm'uy, aIdexpensee" as- sttil it tile
specifications, during the tini lie wavis absenlt from ills district under
orders from .llJdgs1dsjoardee and McCormnick, then whose fault was it?
And what right have parties to niake this the bas-is for charges oJ
impeacthnment, anId what just, reason call this conjlIlittee give to accept
the shame as sufficient for preferring charges?
Now, the presumption of law is that Judge SwaIyne is t president of

his district. As long ats a party retailins an office which lie(3 holds during
good behavio lie, is presusned to conltiute his domnicil() in the plate
where he is to exercise his; fulnctioils. (Oakey v. Eastill, 4 La,, (19.)
This presumption, as already stated, imiuist be overcome l)y evtkidolen ,stfi-
cientily stiorig to satisfy tihellidi beyond at remolal?)le doubt, b)eca.selE;(0
under' the statulte it is aidlie "a highli fils1d(n1en o10 Ilot to reside in the
listrictl. It ctll ilot 1)e3 (ovrom01ne ly learsaty evidence or- by opinions
of pailties, as sought to 1)3 done ill this cat-se, 1ut by sattisfacltory evi-
dence, which is competent aind relevatlit. 01 may 1)e considered as
di(3gllig an1d having his hou(ie inl at certainly towll tilough lie}l las 110 ji)a-
ticular choice there as the place of his ficldiai)ode. (2 M(e. Reptxs.
411.) A man is not prevented from obtaining aV i'esidence in at place;
where hief goes to perianientlly anake his haoel y the fact that hlis wife
and children remain in his old home3. (I Bo]nd, 578.)

Neither doe's absence, fromin at Illin's place of business foil at reasonable
t.imne cause him to lose ol forfeit his residence there. Of collrse tile
judgeNs residence mlutstl )e at legal oIlc as distinguiislhed from acnonstruc-
tive ole, and his intent, coupled With lls actl.;,go to mllake Up this
residence; that lie pays nlO taxes or does not vote is imot evidence sIlf-
ficient to rebut thed p)irllelmptioi of his residence. 11e May not have
any property to pay taxes onl, ilnd nllty nlot, uniders under sollocircumn1-
stances, 1care to vote. Whell l judLLge g-oes to al )lace avowcdly foil tll
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pwrp?0e Of mitkiiig it hliS; homelle l1uest others to try and rent him a
sulitub~le Iloti. ;ill Nvllelieolien avors to purchase a suitable M)lace
Wheni he, lears hO canll not l'eClt one,1 coltetllphlates building a hiome
whenl hle canll not )uly, 1n(l finally succeeds in renting alihuse whiclhe
IiIOVCS Illto and payks relnt therIon for thlr'ee 4rs, andnfiuially occupies,
withl :his family, at h1ou1se ptuircha1ised by his wife, surely must have
ecstal)lishe(l thefaLet that it was his, intenit in good faithtomllake his
homeinl thlactp)hce, nd in th alasenceofa verystrong shoi~lig itmust
1)0 conceded tImat hle has cstabliishedia residence there.

having estal)li~sli this: residence lhe can not lose it, because his
duttiesi s ajudge reqiliredllitlh to hold court in other States within the
circuit in1 wsihicluhis district is for seven and eight :onths a year, or
byr sipend~linlg al va~lcaltion dduiniilg the hot month.Xs of July andAuIguIst with
IIsag.red mother il Delalwllre. UAder all these, facts it can not be said
that uldge SwAine has violated the state, anid neither has he made
ally eCXlSCS fo'llisthlnii'esidelcle. -ie explained his absence from the
distCrict, aslibaiioeC Staltedi and surely this Can not be urged ats a sufficient
ground for his imnpeachiment.

Tris brings mue to the other question sttte(l ill the first specification,
to wit:

That (luring vaid time of Mhi noiiresidence, by Such noiresidenOi o h0aeulled
great inconvenIence, 1nnioyanle, injury, Ind ex1)Cfnl to litigants inllis rourt, not so
niuch l)y failure to ]hold ternis of court tis by failing to be ill reach for the disposition
of admiralty amdl chancery matters, anlid other matters arising between terms of court
nee(li1)g (dis)Omitiol.
Of course, if, as hails jus'Yt been .stated, he was absent under orders

holding, court elisewheAre, hoe is to be excused. But wheat are the facts
oln thiis question? J. E. Wolfe, a United States district attorney fron
1895 to 1898, tnd for twYo years thereafter assistant district attorney,
speaking of the loss aund inlconleniencme to litigants caused by thle absence
of .judge SWaymie fromt the district, says:

I (ld nlot kiow of mimy c(ase il lwiNch there ilise )een all eomlarrassmenit on account
of Jwiere liablsenc, and ldlodnot know of any civil proceeding in which liti-
galits Nver(luhio.Age(1 or injureo1)lr tl) absence of the jildgC.

Mr. Malrlsh, the clerk of the court, was asked this (utlestion. (237 of
record):

Q. Do )youl knlow of any loss to litigatnts by anly inoel'enlilence resulting 1)y reaon
of thle absence of hiudge KwIane'?-A. Never a compllainit, except in onle instancee,
atnl thaIt wats thle signiumg of a bill of eCxcleptions * Wh*ilen Juldge 8-wayne was
holding a term of court ill Wao, Tex. I shipped tihe)bill to himt and it was signed
an(l rettirle(d ill thime.
W. A. Mount, one of thle leading lawyers of Florida, says:
Whether, ais at matter of fact, his absence has resulted in injury or expense, I (1o

not knloW. I call nlot say now if any eases have been delayed by his abseiice.
B3. S. Liddoln, oe ofothe attlloyrs for the prosecution, attempted to

show that he hadIt Cise whlich6 lie wvas forced to settle -because the judge
was absernt, anld thatt lhe had it good defense to it. lie said the action
was comlllnencedl inl thle summ1ner, antd that Judge Swtayne would lOt
return until NoVemlbeler. The facts are, zis finally adllxitted by the
witnlelss helln confronted wvith thle record, that the suit was comlmnced
onlJatnlillary 25, 1897, after the court had adjourned on January 9;
that it was settled il Febrilliary, aind that thle courtr returned from Texas
where lhe had been ''ordered to hold court, and held a term of court in
Pensacola on Marchl 6.
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Another lawyer fori the prosecution, Mr. ADvis, was put on the
stand to testify to inconvenience caused litigants by tbe judge's
absence. He complained that he could not get a bill of exceptions
signed readily because the court was absent in Delaware. It appears
frol the evidence that the delay was caused by the fault of Mr. Davis
by not incorporating into the bill certain Adoctimentairy evidence which
the court directed to be included in it., but even then the bill was signed
in tile andno loss followed to anyone. One Marshall was sworn as a
witness to prove'that he was forced to settle a bankruptcycse owing
to the fact that he could not get a hearing.l A short time after the
matter lwas commneneed the judge was holding a term of Court and
Marshall :never asked to lbe heard. I have cited the only three
instances shown by the prosecution to substantiate this charge. All
amounted to nothilng; tind it is quite evident, with the great industry
of the gentlemen behiiid this mnovemenllt, that if there was anything to
support the charge they would have found it.

CONTEIIPTOIOFNEAL.

Second. The majority contend that Judge Swayno should be im-
peached becausehe found W. C. O'Neal guilty of contempt and sen-
tenced hin to jail; that there is no law authorizirg such a judgment,
and that the judge acted'aiabitrnrily and oppressively. I can not agree
with the majority either as to their construcetionof the law orasto the
facts. They have stated :the strongest case possible in this matter
against Judge Swayne without inquiringt if the record does not contain
facts to justify his conduct and to uphold his juidgyment. The facts are
thle.se:
On the 29th day of August, 1902, one Scarritt Moreno filed in the

district court for the northern district of Florida his petition in bank-
rupttesy. .On :Septemhber 15 1902, one Adolpht reenhult was appointed
truIsteeoof the estate of said bankrupt. That the said Greenhut, as
such trustee, in carr ring out the implied orders of the court appioiniting
him, and in the discharge of his duties to collect and recover the assets
of the bankrupt, commenced an action in equity for the purpose of
having a certain deed of property purhased by said bankrupt in the
naeofC his wife, and to have-certain mortgages thereon declared null
and void.
The Am;nerican National Bank of Pensacola was made a party defend

ant in this action, W, C. O'Neal was the president of the bank. The
action wiV commnenced Saturdaay afternoon, October 18, 1902. On the
following Monda~y morning the said W. C. O'Neal, when passing the
offlce'of the said Greenhut, where were kept, the papers of said estate
and the business thereof transacted stopped, and said to Greenhut that
he wished to speak 'to him and dxreenhut replied, "I will see rou
right now, atn both gentlemen stepped into Mr. Greenhut's ofce.
What transpired il that office was only seen, by Greenhut:and O'Neal
and their statements arecomflictinLg, O'Neal tstifyiiig that he wqnt in
there to reproach' Greenhut for:comiimenicing the action, thathot words
passed between-them, and that :Green1hutt threatened to do him; up;
that as he started to leave th-eoffice he turned around and 'told Green-
hut that hW had lied about the Moreno acceptance, and that Greenhiu
then struck hima-nd he pushed him away, and as he rushed upon hi-
again he, drew his pocket knife and cut Greenhut in self defense.

ER-58-2-Vol 6-3

9



JUDGE CHARLES SWAYNE.

Greenhut, in1 hils affidarvit, says that O'Neald went it, his office with
him,::whore, hie kept and had taec6ustod3y of tlhe pperis, books 0ete.,
r1lating td and col nectcd wvith theI I)ook of saidIIieorenobICankullpt;
that he asked hil, GreenllhutlswhyIh, had co1mencedf the ation
against the Amlerican Nationala Bank,i and imade. the remark that hle
would settle with himl1, or w1ill settle the3 nmttteor, tind that O'Neoll then
started to walk out, anld that (Greenhutt nlot knowing of his )ulposefollowed. That, whenl alt the doorlway O'Neal, without anly provoca-
tion, turned and wheeled suddenlyllaout vith hllis knlifoilln is hatnd alnd
struck lat his, Grenllhuts throat, Cutting hliml alt at point bollind the leftear, cutting through a portiOn of it, thenIcoeacross tile left chee3k1 to thei
corner of the mouth), stabbed hill four tilimeSs ilnfliCtinig serious injuries
upon him whichprevented him fromll Attending tb his dutie's ats at tru.s-
tee. Seventeen or eighteen days after thins assault the said GreolnhUt
tiled in Judge Swayne's court an affidavit of which the following is a
copy:
UNIT's) STAT,.E9 OF AmpI1ucA1

Nvorthorn ]J)iteiCt of .111orula, City of Pensacol", Vs:
Adolpi Greenlhuit, of the city of Peisacoia, ill tO district, aforesgaid, being (illysworn accordin1gto law, on his oath (10th depose And say:
That theretofore to Nwit, onl the 29th day of Auguist, 1902, one S(arritt Moreno

tiled in tho honorabIle tle districtt court of the United States in an(l or thle northern
district of Florida, at PellsAco61a, his petition to be adjudlicatecl a balnkru)t an(l to
obtain thle benefits of tle act.9 of Congress of the Unitkd States relatingto bankruptcy.That thereafter such proceedings Were had ll1)011p (ail petition ;1n sal( United States
dlistrict court that oni Se)telilber 15 1902, alfiaint wias (Illy' ajlppoinitcd trustee of tlie
estate of the above-named &Scarritt Aloreto, ballkrulpt, which said appoilntmllent of
dleloneilt as trustee was thon rie(l there approved1 by thle sai(l court,
That thereafter, to wit, onthe(la aindi(lyear listaforesai(l, afliantacecpted aid aMloint-

Imment and filed his)boid as suchl trfstee, which id bolndO Was duly approve([y E.
K. Nlchols, es(l., referee ill baikrullptcyy ani'd, at th same tihne, doponent took tleC
oa1th of ofice as requiired byla)w, aimdtIleretmoanl ie came charged with the (dilties
aill clotled with thlo authority appertaining to a trustee ii l)nk'ru tcy Intertile
laws of the United States, axid romln thlenlce, hitlerto has occuplied aid is now ocCupyIing Hai(d trusteeshlil), aIlleilal)le to amdslsubject to the1 order'of tIc said the hollor-
able (listrictAcourt of the UniteldStates iii Aild for the northernA listrict of Florida.

Th at attiant'was,, by his counsel, a(lvisedlthllt it wvas his d(ity as trustee of tie estate
of sail Seacrritt Aoreiilo as aforesaid to institute aicertain suit or action in equity for
tle{ ptlrl)o5Ofof havi"Ai*g certain property l)urilased 1)by til( saidl Scarritt Mortelo,bank-
rupit, thie title to which Was taken by tiles1ai( Scarritt 'Morenol) ill tile lamile of his
wife, broughtt illtO tile Said United States district cour1t as api't of the estate of sai(l
bankruii)t, to 1)0 there adilnitstere( sis re(juired l)y lawv, and for ti1e further puir-pose:of h1iavimg certain1mnortgages ons aidl property (deereo" antld declared to be 1i.rl, void,anld ofno effect. That tliereul:)ol in1 thle afternoon of Saturday, tleo18th (lay of Octo-
l)er, 1902, through his counsel,11e, as trustee as 0foresaid, anl(l illn the performallnleoofhis dutjYas aforesaid as ani officer of tile 1(1UTite(l States (listriet court, caused( to b)e
flledl ill tile circuit court of E1sxcallnbia Colluity, State of Florida, his certaiii bill of
c'oinlplainlt, thereinan(l tllerebY, amnollgotller t lillgaskinlg tilec relief ab~ove referredIto.

Th'l'at by the adviceof his counllisel, MScarritt Mlorcllo, Susie R. Morelo, his wife, tileAmllericanNationalBak of PeisacNa, the Citizers' National BaikAof ICIIafla(1amlotderis2 Were made piart.ies (lefeneula'lt inland to said bill of colllil'hit, 5n1(d that iuponthe filing of tile saifl bill of complaint, 8ttit was colllitioced against tile(lefoidullts
ialCe(l in haidl bill of complaint. Tlhat all of tile p)roceedillgs above,referred to were
talkel and had b)yafflant a5s anlofficer of tile districtt court of tile United Statesl-i and
for time northern (district of 1Florida, andl ill tile (111, l)roper, atlulfaithful perforilialceof his duty as such officer, and(1 were necessarily had alnd takenll il(ler the law and
hls oath of office.
That on 1Monlday, the20th (day of October, A, D. 1902, between tile hours of 9tid

10 o'clock la. m., aftiant was standing imt tlie door of tile office of tile store owned anld
conducted by hin, situated at No. - East Gtovernment street, initile city of Pensa-
colaaforesaid, w-hich said offices OC dl)ib(l )y (:lel)o1let , amonilg othIer this, iforthe purpose of performing the (Ilties devolving pi)oin him as trustee asaforesaid, mile(l
ill which said office tllis delponent keplt aml( Imld til(e custody of tile praplers, books,
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etc , reolatilg to nd connected withl the estate ofc111(IScarritt. Moreio, 1anikrb)t, In
(depoilent')s hands as trustee as aforesaid;: tlhat at the<3 sai(1 timen deponnenlt wNas
engae( in convention with o Alex Lis Ihkoff,when one W. 0. O'Neal, who was
at the3 saidl timlle:president of said Alnericai NAtionaill Balnk of Plitisaeola', one of the
defendants inthle action or suiit heretofore refeirre to, daproa6chdtoliere affiantt
was standing -and con-ersi as aforesaid,andIstated to affiant tat as soon as he,
affiant, ws at liberty, heo, sa=l O'Neal (deslre(l to pikkto him. Thereupon afliant
stated in effect that said O'N-eal coul(1 speak to him theni and aflianit entered is said
office andl stoodailonidtle of a standing (eisk about 6 fetfrom the (loor of Salid office.

Said O'Neal folloWed afliant init sai(i office and 8t(1 opposite to afl'anit, afnd (listant
only a fewi feet., VThIt thereupon 0aidO'Neil inl effect asked this afliant why he,
affliant, had lbroiugit the lame his, theIAmlericani NatioWalInk, into the MAoreno
suit (meaning thereby; the suit above referred to, brobgytbyinit, as trustee,
against Scarritt Morelloand others); thatafiant re plied tllth -O'Neal, could see
1h , afflant's, attorneys in relation thereto; that sai(1 O'N al ade soiii remark to
thOeffect that he would not (10 5o0 and stated to flianIttiht he, afilat, wals no gentle-
man';:2; thlat aflianlt thereulpon said that he, Wafliat, Wasits much of a genltleman- as hle,
the said O'Neal; thbittlhereuponl said O'Neal A we'll Fettle theniatter, fand turned
about as if he intended to leave tho premises of (dep1onlent, walking toward thle door
of said office' and( ouit up)on the pidew^lk; tbat aflianit had no thoughtt, idea, or
su51picion that said O'Neal intended allny personal violence towar(l himl, and quietly
Started( forward frOni where hl¢e waS Hso standing als aforesaid toward the door of said
office leading in1tO the street.:
That af1afiAt barely reachIed the doorway!of sai(.l office, WhenSni(l O'NeTal) without

any I)r'OV(o('ationI without a~n nrllotice' to deplonnlit of hiiimurderous intention,, turned
andwlheeled A11d(leily about With his knife ill bis11 d,andlild w'ithl intent to kill: and
mnur(ler deponent,struck atlhis, del)oflnt's, tllroatt ith fdilknife, an(i clt deponent
at a point be~hindl thle leftear,culttingA through the lower lortion ofsaidl left ear, then
across the left- cheek, ending lt left corner ot nnuthi an(.1 Immediately tlhereafter sak
0' Neal cut and s b o four ter t1nes:(1)On left Rido(over lower ribM,
(2) upon left hip~, (30)6on left, elbow,ainl'd (4) onl right hand. That th(:e cutls, wounds,
an(1 stabis so itflictezd l)y said O'Netal ulpon dl'eponienit Wetfre of a serious andi( daingerous
character, and from Eai(dtimieto the 1)reseit :(elo)onthabeenit i1unble to atteolidto
and p)erforiln his citiess as trutste as aforesaid, taid has -been conifilned to hIls home,
excep)t for a few hours on two or three different days; and has ever shinc been tnd is
now under the care Alln treatriment of a l)hysician who is attending to said wounds.
That said4 mault aiind attempt to niurd(lr W.is committeeby: said O'N-al as Afore-

sai(l solely because an(1 for the reason thIt atiantnasii ofliceP of tli Uncited~i States
(hi~tri t court in and for thet dnorthern(istrict of Floridah institutedthre suit
ab)o set forth, agaillst the sid American National Bank and other, and to interfere
with anid prevent (delsonent froi executingIndperforming In isdutiesarsie officer
of said court; anfd t id O'Neal(lidl Iy the raidmurnl erous asault, interfere withI
the management of t4he Pai(trist lby, (deponent as ann officer of tle said court, and
did for a long perio(A of tuine, to wit, from thte 84aid 20th-veday nf October, 1902, u1p to
the present time, by reason of the injuries inflicted by limilupol deponent as afore-
said, prevent and dieter deponent froll performing the (1uties iicuillb)ent: upoll him,
leponient, as Such0 officer and (lid thereby interfere wNvith the management by
deponent as such officer of the estate of the said Scarritt Morenno, banikrup' t.

A. Gin EENIIUT.
Sworni to and subscribed before we thiH 7tRi iay of Noveniher, A. 1). 4902.

E. K. NiiuoLs, lRefe'ece it Thnkmr q)tqy.
To this affidavit O'Neal filed an ainswor, a copy of wvhich is as fol-

lows:
And thereafter, and in thle said( (lay, to :it, Oil thle 22d dlay of Novem'llber, A. 1).

1902, thu following answer was filed in the faid eause by the respondent therein,
to wit:

In United Statesi district court northern district of Flori~la, at Pensacola.: I re
rule upon IV. 0C. O'Neal to show cause Whly he shoulO IlOt be punished for Conl-
tempt upon the statment set forth i ithe rule anid th¢e affldavlt of A. Greenhut,
thereto attached.

Respondent, -for answer to the rule andle to the saiad afhl(laiit, staIys:
1. That l6e knows in part and siprensuns in p>art thlat- the ahie ationl of time first

paragraph of the saii affidavit are true..

11
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2. Thlat lie knows, in part and presunes in l)art that the3 allegationH of the second
paragraph of the said atfidavit are trie.

3. T tll,the statements in the third paragraph of said affidavit are in part true and
in part untrue, and thlilt tih following statement of the facts leading upll to, aceo0n-
panyliig, and murrounilding the affray between himself and the aid Greenhut on
Otober 20, 1902, are trute:
That the saidl (Groelltut had bcen, from the organization of the:AmericanllNational

Balnk, of Pensacola, in October, 1900, a stockholder anmd director thereof; that while
lie w1as suce stockliolder an(l dirmetor the sai(l batik received fromt the said Scarritt
loreno a ceIrtain mortgage forthe' un of $03,000, to: secure certain in(lebtedlness

(lie or to lbecome dueI l)y te sai d Moreno to the said bank; that thle eaid ttansaCtionI
wVas tail}honest all(1: 1.bla fi(le transaction, an(1 that the sail Scarritt Moreno was and
beclmie in(lelbted to tile saiad 1)ank in a large sum of money secured, byltlihe SAi(
miortgage; that the saild Greenliit 'was cognizanlt of the whole of said transaction and
kiew of it. bolna, fides and honesty, ias lhe did of the subsequent bona tide transfer
thereof to Alex AMcl(owan, S. J. Foslhee, and Ii. L. Covington for a large considera-
tion paid l)y them to t0e atid bamik, and that the bill flie( bv the said Greenhut AS
trustee a. aforesaid, -wsas filed to(leclare the saild mortgage innaIt transfer null and void
although' t-Ih ai(l Greenhut knew thlemt to have been. entirely honest, straight, and
valid( transactions.
That l)rior to tlle said 20th f October said A. Greenhlt became indorser llpOll

certalil nlegotiable paper of tilhesaid Sciarritt Mloreino totheHaid bank to al' amount of
albouit $1,500; that theHaid( (Greenhliut refused to mal1ke good his said indlorsemeneit or
to I av to thle Fai( 1)aiik the nioney (io1upion raid paper at its maturity or thereafter,
am 1 before tho satid 200h (,lay of Oectol)r the a51(1bank had been comipeld to sue
Inn iii thle ciretlit court of E'scamlbia County, Fla., upon sai(1 paper, and that in thesidfsuit tdio sail (Irreniimit interposed a(lfensewhich thits respondenit beleved and
believestohbo uiitrue and known to tho said Greenhut. to 1)0 untrue.

Thlat onu thle miorning of tho 20th of October, 1902, respondenitwas proceeding from
hisresi(leifco tolis o11i(e in the saifl b)an3k, in the direct and iisualpath putsued by
him, andhe awtthesail (reenhutHtandliimg at the door of his sai(d store:office upion1
thle said pjatIh of resplloidentiantl it suddenly occurred to respondlent to reproach the
ea(l (Greelnhuit with having broitghit the suit Imentioned inhis affidavit agaiinst the
said1)anik, whl>en li(, thlesakidl(reenhliut, kne *as aforesaid, thattthere ws no foun-
dat Oil thierefor; aind thereulIponI time: resplondentstarted to the S1i(- Greeihliut thathe
Wishle(d tospeak to him as soon as li) was atliberty,he thenleing engage in aCon-
versationl vmIth on(eA..-Lisclkoff. The sid( Greellut ailsered that res"pondientcouldspeak to)himn thenll, and(bst1bo hean (l respono(altstoIAkpped to thie rear of thesaid Gree3n-hut'soflie() wlieI tilte respIoNd(nlit reljroachedl the said G(reenhutwithhi attitude
tomwr(l tihe bank, of which heo had been a stockholder anddirectorr, both i hisrefusal
to pay the niegotiable paper hereinbefore mentioned, anld intIme-bringing of anInfollindd suit against it; the conversation, however, concernig chiefly the bring-
ing of tile said suit against:theh saitd bank. Hotwords pmased betweenthie said
respon(lelntaidseaid( renllhit, (luring which the said Greenhult said that lie W(oul(l
'(10reqJponlldelt1i),;' to which responident answered thatlhe did not come tohiave a

(listimrhbance andwoul(lnmotfight i liis office except i self-(defense, but that ifhe had
tofiglithe Nouil(1 (lo 50 ifthe( said Greenlllut wouldcomieout i)iOl thle street.WhFsen. thme respodeltturned to leave the office an(l when helatd nearly reachedthe(loor,he tulrnc(l1ir(1 sai( to time: sail Greenhut, " Well, you know how you Ied(
abollt timAforejio accel)talice foryou sail that you od pay it,' thoe Moreno
aCcePltAn6nMbeingtie negotiable pimer hereinbeforemenltione(- As resporldent
turlie(l, sayingtlis8, he noticed that thle sai'd reenhut wasfollowing him, and as he

B3aid itthle saidl Greehut, who was short, stout, heavily built,and apparently mucl

more iniuseular thani respon(lenit, struck the respondent, who is thinand feble,and
forcedhim agAinstthil railing intilesald office. The respondenlCtshoved the said
Grecilhut a little away fromhimhut he, thesaid Greenfhut, instantly recoveredanid
rushedat respon(lelt with, his arinnuplifted( to strike) when respondent drew from
his1)ockta smallipocketknife andopeedh it, in order to protect himself,and upon
sai(l (ireenhiutrushigliJpoli him, ct himiltherewith,while the said Greenhut w&s
stillfollowing and endeavoringto strike him.

That it is not true that the respondent at any time said tothie said Greenhut, that
lie, resoidemleit., would settle thle matter, hutthefacts are as hereinbefore stated;
thatrespondent(oes not know10 ow many or where located wereallMtheOounds
inflicted(w7it0sai( knife and hencehe is unable to adlnit or(Ieiy the allegatiop ns of
thesaidaffidavit relating thereto;t{hat it is nottrue that the 'IsO of the said knife
wasw ith (lie intent tokilland lnir(lerthe saidGreenhut or to (10hin any hdi
hari ,h)ultre~spOndlentaterstlat it wasentirelyfrom theitinstinctiedesireof respond-
enlt to defend himself fromt.the attack of a larger andmore powerful man.

12
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That itis'not true that the assault charged inthe said affidavit wascomiitted by
the resondent solely because and for the rea6on that the said Grenhtit hadillnstiftuteldtlheSi4 iit oreaid aainst the said American National Bank, or to iinterfere with
and proven himt, thieasi(i GreenhitAfrom exercising andeperforminghis dutiesas an
officer of this court; that in truth tlieresjioxndenit nev^ier contemilplated atany tinbuany
interference;with thle Faidl O-:Greenhit as trustee as aforesaid, or contemplated any
affray twith the3 sga~ld Greenhubt, or any personal conflict with hii until fie saw the
threatening attitude6 of the said Greenhut; toward Ihil, the respondent, as I:herein,be-
fore set forth, antl that so far as respondent: c*an deterlninef frolml the action of the
saidl CGreenhult, who was the aggressor as aforesaid, the cause of the Hill affray Walls
the remark of respon(lent to the Said (ireenht concerning the said Greenhut' action
in rpu(liating his obltigation to pay the ai(l ctcelptance.

And(1respioindent disclails the1 existenlceon hiispart at anytimeof anily telt teo
interfere Witll prevent, impede, or delay thie Hi(l CGreenhitut in thOe prosecuitioi Of the
said( sUit against th1e said( b1ank, or to interfer3 with OrlI-ede Or pr3ent himin nlY
wise in the executtioni or performan1Ce Of anlY of his citiess as sueh trustee,, andl s1)e-
Cially disclaim any intent to (10 any act whliCh mniglht savor in the slightest degree of
contempt of this honorable court.

W. C. 'NEHAL.
W. a. O'Neal, being (dIuly sworn, says thatlit}e hIas reW(l th1e foregoing answer and

that the statements therein made are true.
W. C. O'NEAI.

Sworn and Blbscribed before inc this 18th(day of November, A. D. 1902.
[SEAL.] JNO. PFRIFFER, Arotary Piublic.

On the 9th day of December the matter came on for trial and the court, after hear-
ing all of the evidence alnd all of the witnesses, reli(lered tile following jld(igmlnlt:
And afterwards, to wit, on thle 9th day of DeceMber, A. D. 1902, thle following

proceedings were had in open court, to wit:

In thoe matter of the rule upon VW. 0. O'Neal to show cause why he should not be
punished for contempt of this court as to the matters an1( things set forth in the
affidavit of Adolph Greenhut.

This callse coming on to be heard at this tilme on the aifidiavit of A(dolph Greenhut,
in-:the. xiater of the bankruptcy proceeding in the estate of Scarritt Moreno,; andl
upon the rule to show cause why he sholuldfnot be punished for contempt of this
court issued thereon by this court against .WV.0. O'Neal, and upon the answer of the
said respondent, V. C. O'Nl, to the said rule and affidavit, fnd the court having
heard th:le testimony- antlI the witnesses for theprosecuition and for tle respondent,
and after argument of counsisel and consideratio l)y the court, an(l the court being
advised in tle premises the court d(th find'as follows:
That the affidavit of wdolphGreenht, upon whichl tills rule was granted, is true,

and that thle respondent is guilt$yof the acts anll( things set forth therein, in the maii-
ner and form thereilalleged, alnd thlat the sanme constitute and are a substantial coll-
tempt of this court;- an(l it is therefore
Ordered, adjudged and directedd that thie Sai(l respon(lent, W. C. O'Neal, be taken

hence to the county jail of 1scaanb-ia Count)', alt Peilsacola, ini the State of Florida,
andi there confined for anll ( during the period of sixty (lays, at1d that lie stand (Xwil-
mitted until the term of this sentence be complied with or util he be (ischarged by
due process of ya-.
And the'said respondent, W. 0. O0Neal. at this time' having sued out his writiof

error to the Supreme Couirt of the United Nates, an(I ma(le and entere(l into IbIon
an(l undertaiking, conditioned as re uired b lawY, annl (luly approved by this court,
it is therefore orderedI that the said writ of error be an(n operate as a supersedeas to
the judgment heretofore rendered in this cause.

There: is no evidence that Judge Swayne acted tirbitrarily in the
matter, that he was oppressive, or that he wrongfully and willfully
in defiance of law tried the action and p rono6nned judgment. The
majority of the committee contend that there is no law to warrant tile
decision of the court; that n1o contempt had been coimnitted; that the
judge was in error; and for these reasons and because lie made a. inis
take in the law, because he rendered an erroneous j udgnentihe should
be itpeached.



JUI)OE (CARTLES SWAYNE.

Thle judge certainly had thei rigLdt to pass on the credibility of the
witnses,qes anlid certainly had thle ri ght to believe Greenlht'ts sftaitement
in L)r'(iI!'eil0C(' to that oP O'Neal's, n(d if the evidence suported their nlle-

Jalioll, of Grcenhuit's affidavit-andl. tle, judge found thalttit did-thente` halvd t;heoXright under the law, in myT judgment, to find O'Neal guilty
of contempt.
A ti'ustee iln bankrtuiptey, under the balnkrupt act, is made an officer

of thle( court. It is his (dlity, undid an, order of the court appoilnting
himii, to collnilnellce ailny actions neceiCscd5U to recover property belong-
illg to thle binlki'llp)t, nilld whenhIIe(.. COMmellned sch an actiOn hi is act-
ill,Ingasila ofhc'er of tile court lndl unlde itUS orders, 01'6 hcliewould hiave
no i'rgiit to co011i1e1tIe adl)FiO.'cltO the action nt aill. And any inter-
felie, with him either in teo Co11n111i0ei cuIet of the action or inl its
pros-cuItion, is t ressitane l)nya party to at lawful order of the court
ailnd clear'lyl' falls. wvithill the( expi'eS lan1lgulaige and mean11ing of section
725) of thlo Revised Stutultes. The aco-tioli of O'Neill Was not only to
reproach Gireeinlht, 1)utt to frighten anll(1 terrorize liiin and toillterfe're
wvith iilln in the lawful disclhanlge of his duIties as trusitee an(l taes ain officer
of the colirt.

Is it p)bsSible' that tile collrt, Ilaly (lirect its trustees and oflicet' to
CoieIn'lce it'll IcdtiOI1 to rie'Ovld at'ssets to 1)(e distributte(I by the court
to credlitors andl ciiii rot I)mplliSh for' eonteifpt a p)alrty Who stnilds in
thl(e'stre'et Mlocks away fiol th(e Cout-louse and by force of threANts
ilitimidate16s thiebtiustee so that hei, through tear of personlal violence,
darel not c(Im01l uce110 his lCtioln? Suirely sullch can1l not be tile lawti, fand
'Sulc'll i's not the, lalw. halltlt arler tile decisions ol this question?

in, tile, case of the3 United StiteS i). Anonymous, reported in Vol. 21,
Fe(leral Reporter, p. 761, it is hie-ld that-
it is a Colitemplit of coort to iliterrul)t anld violentlily break ulp the examination of a
witnleSs before anll e3xaminir byp)e(rsistilig ill the claim: to dictatee, l)romiipt., annd coll-
trol the answers of the witllew. It is also a coniteimlpt to infsult the oxamniner by use
of violent and ablisivo languytiage to)toiff after lie has left, the office Anl(l is uiponi the
street. Nothing in time Revised Statutes, section 725, haw taken-away the power of
time court to putnish sucllh ('o6iteIp)ts.

The, cout, oil page 771, u1seC- this very strong language, which applies
withi great force to tile, O'Neal caise. It says:

T}1(e3)rivlego (of protection to all engageol ill ad about the business of the court
from iall manner ot obs.truction to theat )Ulsln4ess, from violellCle, insult,, threats, and
distur1:banlce of :very character is i vtery high onie, an(l extends to )rotect thle per-
sons elgrage(l from ArresJt. ill ciivil mitits, ete. Itarises out of the nuthorityan(l (lignity
of tile court an1ld maly hx? enforced by it writ of, protection, ats well as (y puldshing
the offender for contempt.
The court f1,111rther Onl says if tile miysbellavior was not in the presence

of tile court or' So near thereto ans to o Ustluct tie admi listrationl of
justice, it wails ilevertheless tile (lisobedience or resistance by a party
to a lawfull order, (leered, or comnd of the court.

Inl the cae(3 of in rI igginis, reported in volume, 27, Federal Reporter,
page 443, it is held that receivIesa 8wO1r11 officers of the court, and
their agents aind se0rtivanits inl opelrtining the railwaye, pro lIc vice thi
officers of tile court, and that it is well -Settled that who unlawfully
interfere es witlu property in the possession of the court is guilty of coll-
temlpt of that court, andi it is equally well Ssettled that whooueve unlaw-
fully interferes with officers anld agents of tile court in the full and
complete possession and mallnagemnent Of property in the custody of
the court is guilty of a contempt of the court, and it is immaterial
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whether this uin'lawful interferele comes in the way of actual violence
o0 by intii'dation nld threats. To the s oiiieeffect are the cases of In

ye Acker :((i(i Fed. Rep., 290), and Ii to Tyleir k149 U. S., 181)
Onie of the most interesting decisions on thi questions of the power

of the court to punish for contempt is by Judge Jones, of Alabama,
and rel)orted ill volume, 120, Federal Reporter, page 130, ex parte
McLeod. Thi's case4 disclusses the causes that led up to the enactment
of .s(4 tion. 12iS, Revised Stlatue. The court lholds that-

Ali saultulpolnai IiltUied States ColillmiSsioll(WIbr)Xcau1se of past discharge of duty
is it ontelylt of the au1thor6ity of the court, whose officer the colniissioner is in the
adm1iisiitrationi (if cr1 il naI lltws, althioighl 1no)procee(dlug aigailst the offender was
thell peddling ad(l the coinniissioier at the tiille was not in tle performance of any
(Itity.

Thlis mlust 1) !so. The court mTrust have its oflicors to enforce and
carry out its dellecs, to enforce an(l protect thle rights of litigants, to
preserVe peace andgood Order, and to assists it in the performance of
those duties which are imposc(l upon it bylaw. The judge himself is
onlyr anl officer of tlle court, anid, indeed, the .court would be, weak that
budt~ 1h powYei' to puuli.8 lsrliapart for colltei~lI)t whlo inlterfered withl one
of its officeors for thile purl)eIso ;f preventing binl from discharging his
dluty as an otlice'r of the court, its trustees, or receivers. If trustees,
C011o111issionrIs' and Otheiofli(fcers' Of the court are, to he deterred in the
peil'rfOIllmltc3 Of their duties by reason of violence or thieats, if they,
mayt i)e assaulted and stal)bed because, they arle carrying out the man-
(dates of tho lawm, then we ill have 110 law, no order, no security, no
protections of person ol property.

It is necessary for the peace aiid good order of the law and of society
that a trustee in. b)anlki'uptey may, without fear, commnence actions in
the courts to recover pr opAerty which belongs to creditor. It is also
necessary that after th-e aaction.Als been coneuinionced tthat he, shall not
1)0 terrorized to tle extelnt that lie, dare not prosecute furthler. His
dulities are, aIong other thingYs, to collect andi 'educe to money the
property of thoeestate for whichlie is a trustee, under the direction of
thle Court, and there is vested in him title to all of thle propetv bJelong-
ing to the b)alnkilupt, including property transferred by the bankrupt
in fraud of creditors. In. tLying' tLo declare the deed of Moreno to his
wife and the mortgages thereinl as void iltheo sit whiChlie com
mneniced, Greenhiuttwas " acting, under, the directi 4on of the court," or, in
other words, under its order, as; its officer; and when Mr. O'Neal went
into his office to reproach hii for commencing this suit and used vio-
len31ce upon -hilll lie was resisting and iterferig with amiofficers of the
court in tile performance of anl or(dlel of the court, anid was guilty of
a colntemilpt. Beilg guilty of a contemnpt, Judge Swaynie' duty was to
punish hlim tlierefor, and( lhe would not have beemi mindful of the peace
and good order of his court and the due administration of justice
thereill if hle haind not (done3 so.
But the majority contend that "the, answer of O'Neal purged the

colntelllpt, and it was error to publish hllim for it," and therefore the
judge should be iiimpeached. We can not agre to this for two reaons:
First, the answer>doeas not pllTe tihe conftemipt, and, second, growing
out of an equity proceeding, the COUrt had the right to inquire into
and pass upon the merits.

In proceedings for criminal contemllpt the answer of tile respondent
in so far as it contains statemnenlts of fact mutest bej taken as true. If



JUDGE OHARLES SWAYNE.

false, the Government i's remitted to a prosecution for prj itry. - This
is the common-liw rulle.d But the answer must he credible alId con-
sistent with itself, and if the. responidelit states facts which are inconl-
sistent; with his avowe purpose and intent the court will :be at liberty
to draw its own inferences fromII the ficts stated. (Iln re May, 1. Fed.,
737; in Ile CrossleY, 6 Term i. ; ox part Nowlan, 6 TermI;t.; U. S. v.
Sweenly, 95 Fed., 447; in re D)ebs, 64 Fed., 724.)

Disclaitn-r of intentional disrespect or designn to eiibarras thle (l:110admninistration
of justice i as a rule, nlO excuse, especially NwhereteIl factsC.1onstitutillg the cOln-
tempt are a(dllmitted or wrlsaN ncoIlte6ji t is cleIarly aIl)larednt froml te circullmstanlces
surrounding the comitiissiOil ,of the act.. (Cyclopedia of L. & P., vol. 9, 25.:)

courts miay make inquiry ats to tle truth of the facts notwithstand-
ing the answer denies filly the allegationls of the affidavit, statement,
or petition andl disclaims ainy intention to (to tiny act in conltempt of
the court. (rerritory 'i. Muilrray, 7 Montana, 2.51; Crow% v. State, 24
Tex., 12 ,Stato v. Harper Bjridge3;Co., 16 r. Va. 864; IU. S. v. Debs,
64 Fed., (24; ln re Snyder 10.3 N. Y., 178; 48 Conn., 175; 19 Fed., 678.)
'Te law is above stated is clearly applica.ble to the answer filed by

O'Neal.
I-e admits that he' knew thatrGreenhut had been appointed tru stee

He admits tIht. he, knew that Greenlihit ats sulch tf'ustee had commencocd
all action to reCOve0r ass1et88s which it waas alleged belonged to the, bankrupt
and which hie wats 'endeavorig to cove' ulpce y frad. He admits that
the bank of, which he was president Was party defendant ill this
action, anid he admits that it suddenly occtred to him to reproach
the said Greenihilt with having brought the sulit against the said )aInIk."
He also admits thatt When hoe entered' Gr'0nhut's office he reproacheI
tile said Greenlhut forlbringing tin unfounded stlit against the bank;
"the conversation, however concerning chiefly the brlingingl of the
said suit against thle said, bank," and that hot words passed between
them and that he invite( Grreenhlit into the street to fight. Hli says-
that it if nIot true, thit the Ssailt charged inl the sai( affidavit was 6ominittedl ))Y
respoident solely beCAusi an(l for the reaon tlhat the said Gre enllhnt hiad instituted
the slit against tlle Sai(d Al erican National Bank, or to interfereith or Prevent him,
the said Greellehlt, from exercising anid performing his dluties a anll officer of this court.

IHe says that the assault twas not made solely for that reasollblt he,
does not deny that that was one of th(Iereasons; and thereby admits that
it was.
Having made an affidavit in Which he admits so much, tile court could

well find that it was inconsistent with his 'claim. that he had no inte1 t
to commit any contempt or to interfere with ( reenhult in dichfrggoing
his duties as triustee. In fact, nowhere does it appear thit O'Neal ever
asked to be dismlissed, because, hie had fully purged himself of c'on0-
tempt by his answer.
But the action commencedi by Greenhut, being an equitable action,

and his liliess as tru-stee being more as an olficr inl Iequity than one- at
law the court had the ri 'ht to inquire into the merits even if O'Neal
filed an affidavit fulIly anuc coniplotely purging himself of thie contempt
charged, a iffoelrt rulee obtaining in equity than at aw. (Bluck e.
Buck, 60 1ll 105; 114 Mass., :230; 37 N. H., 450; 48 Conni., 175.)
When O'N'eal was found guilty of contenipt he took a writ of error

to the Suprerne Court of the United States and the cause was dis-
missed. Then he sued out a writ of habeas col pus before Judge Parde
and on the 10th of November last the (court, Judges McCormick anld
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Shelby concurring, dismissed the writ. This decision is reported in
volume 125, Federal Reporter, page 967.
The courtesy:
The charge of COflt:03tlpt against the relatoris b)ase(ld uOfn thelact that he: unlaw-,

fully assaulted anr resisted( an officer of th6e district courting thle execution of orders
of the court an(l in the performance of the (llties of his office. Under such orders,
ad in' that ir(eset, it would seem to 1)0 iiiiaterial whether at the. tieeofthetpresist-
ailce thle court was actually in Hession itih 1i judgo liresent iii the districtt, or whether
the placo of resistane was 40 or 4004feet from(h theo actlual Iplace where the court was
actuallyhld, so loiig as it was not inl thie actual presence of thie cort, nor so near
thiereto as to embarrass the a(llnstration of justice.
Under teio bankruptcy act of 1889, section 2, tilme district! t courts of the United

States, sitting inbaink''alrutptcy are' continuously opeim; anldl, unt.(ler section 33, and
otliers of the saeip act, a trusteeo in baimkrutilcy is aiu officer of the court. Thie qus-
tion before the3 district court in the contenll)t proceoe(lingI was whiotheroroPof'an
asault uIpo an officer of thoe court, to uit, a trustee in hankruptcy for an account
of and in resistanlic of thiep)erformilitime of tme (lduties of suchl trustee, had been comli-
nitte(l by thereolttol, aid,(l if so, Wis it uder the facts proven a conltelmptof thle,
court whose oflier,1 tIe trustee was.I, m(lumestlo()IIIy the (listrict court had juris(lic-
tion summarily to try al(l (leteriniio thie(S(e (Jn 0fiols, 1111d( having such juris(liction,
said court was fully aiutliorized to hear £111(1 (leci(le Inl(l a(ljudge upon the merits.

If O'Neal Was guilty of the atllaltelrs charged against him, and there
wa~s sufficient proofof1that fact nisbooth. b)0thby Greenlut's affidavit
and his own, then there i, no doubt that h was guilty of contempt.

Judge, Sway'ne having i)eon feal ess enough on the proof of these
facts to find a banker and aim influential citizen guilty of contempt the
majority in their reJport say, on page, 20, that-

Judge6 SIwayne's action was, to say the least, arbitrary, unjust, and unlawful. It
couldhave lproceeded only froml either willful disregard of the law or from ignorance
of its p~rovisionls.

If thf (court hias no power to punish tllose for coilntemnpt who beat
assault, and intiliddlite, its officers when discharkrgliig their duty, then
what prothetioni have thell and how will thle law be enforced? If a
sheriff canll 1t scryo a process withoult 1)eing beaten, if a clerk can
not file, a paper vWithWou1t beitigy- thrietenefd, iif a jurorca not proceed
to hlelarl n case withOut interference0, ariled if at trustee can not coin-
menlice .tu' action Without being stabbed, and neither have any right
to appeal to the coiu't for protection, then men will not be found
who will discharge their. duties; and if a judgdeiare to punish for con-
teilpt forlth doing of any of these things he' lays himself sutbiect to
impeacAllhm1ent arnd to be charged with tyranny, oppression, and ignor-
ance, and his acts clhftracterized as being ''arbitrary, just, tand

But the majority in, their report ill this matter give their whole ease
away. Trhey sy, on iages 20 and 211.-

0' Neal did not assault Ofreesonht because Greonlhlut had sued the bank, but because
he had suied the bank knowing that h1is contenltion was false.
Here 'is a admission that O'Neal did aPssauilt the trustee, and that

the a'sSault grew Oult of the action that Grceldihut commenced against
O'Neal's bank, but the assault is sought to be justified because O'Neal
claimed that the suit wais tin unfounded one and Greenhut knew it.
The question of whether or not at suit i's well founded is always a.
question for the court before whom the action is pending. If a
defendant has the right to walk into the office of at receiver trustee,
executor, or administrator, and stab himi and try to cut his throat, anrd

H. Rep. 1905, pt 2,:8-2-2
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jus.tify his action by clai;I.ming thlat it Suit brought against him by such,
oftli(!er is unfound then howiea thlltileCourt proteCt its OftiCers inl the
dischlarg.e of thleilr citiess? 1llappily lo such right as this exists under
the lawNYs Of thi-0oianiy other civilized nation.

fin p)ltnji81111 gr O'Neal Judge Swplne did his dutV+. Out of this
trouble grew this ilpechmlent; plioC(edig. :O'Nea at omice stated
ill t~oget (e',l onthe, CoMatalld tIl(0 evidence ,shows that iemOploved

wyel'rs to go to rT.i:it,,I)st O aId(1 lobby thllroh tielntioml assed
by thle, legi.slatirel l thlei Statel ol. Flo(rida. ITe two most prominent
lawyers n p evultilig t1lis; Jlmatter, Mr. .fiddon and M. Lalney
amt(tllt thtit tit'\\(\W, o8,lot s)1TN1t,I0,5Ili li.oitiadmitI lit thy were, eIumjJIoye( 1k O'NeAl to lobby thi.s resolution01

There is considerable feeling of p)i-jithliceafid(l alice ill thi>s proCeed-
-fig anld it is wNell tob1)Ccailr a)(thl( ,o , influtlnceld br it to the end
t;hatli10 mistakes are nma(le l(d nO iiijiustic(e done.

1EIJD)E ANI)I)DAVIS.

Th'lsird. 'T'he ma111jority mare of thle opilioll that .Judge Swayne Should
beinpeachdbecase li foun oneI )avis 11nd ofne Belden guilty Ofbe( il111Peavll('l((l N)('Cfll.so lie, foulll(I Oll J).l, llt 1E 3~~~lgliyO

coltemtp'l)t. wit'll thiS we(.inotl ; alg'e; (?itethle can we gree with the
tat(e11t offacIts.sIt fort;tilln r. 1i,11C's8 report, as important nmt;-

ters are 01mitte(d wli(eli 1)lt; a veiy (liJleireilt j)llalso to the transaction.
T1huc tiroubJ)le grl ew out of t.he0 following facts: inl February, 1901,

Flori(dl MI(.UGile(Foinin'lle(ile illanactioni ill Judge, Swvayne's court to
recover about 200 acres of ilaid kn0owln as thle mRias tract. Trhis trIa,(t
of land i's (IsCs body, thoull it is diided into lots anid
blocks ai( -ONeII 1)by a nilt ) o'of p)e01)10. Onl this tract is a block
known as block 9 of tle new c-ity-; bt1t there is iaothing in the said
description otf the tract of lanid that would show this fact. In tCio 5iLll-
liler of 1(901 .Jud(lge Swayone's wvife Was 1negotiatilng with a ie'al esta1to
firm Ior' tile pulclhllase of severa11l -cI es of lad, one of Which was said
block 911. This block was owvne lby it M. Edgar, wlho lie( in New
York, ll1d uplloI 1011ill seirviCe of sutollilis had 11l3YCi'' beell 1tadle in the
sai i Flor11 iditaIMVc(1Luire ,sLtit. MArb. Edgai imade a ded in favor of Mi's.
Swaymmo athi(l selitit to '1loaTh is C. Attison * Co.,the agelits above Dallied.
A1r . l ootei i JJuly 1901,wroe1Ot to Judge Swayino that ble had receiveol
tile deC(1 lbult it Was not-; a warrallty dee(l, as PEdgar wvals afraid of the
Caro claimii. To1 this letter .Judg(e Sw4ayneo replied as follows:

(hF'niVlIc(m, yOtt yoieitimlaOk1 papers for the, others along and oblige.
This ended tile ilegotiatiomioiv: of Ju(lge Swayne's wife to purchatsge said

block. AfterlwaIr d.s it, as sold to tlhe, Plensacola Improvement Coln-
palm.Y, alnid neitiler ufldge( Swaynlle nor hibs wife ever owned it or were

ver'e ill possession of it. Before tile conimencenient of tile November
term1 of corilt tile attorneys for the plaintiff ill the Florida McGUll'e
stuit :requested Jud(ge S-wayne, l)y letter, to recuse.e himself, as he owned
alinterest ill the proprity il dispute. The judge did nIot aserl this
letter. Onl Noveml)ber the! itl, w0imi (Oll1ot opened, the(Jdgre brought
tlis Miatter uip I 11 the pi'csemceE of thle attorneys fr£ )laintff, -FlOrida
McGuire, an(1 stateofltilat he)Ill received at Ietter Irom them asking
him to lecuse hillself because lie hlad pullchasebd a piece of land which
was at part of tile lcaid embraced in; thle, Florida MCUcire case. -(Testi-
mony of W. A. Blount; MAlr. Palmer states they'had I1o notice.)
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The judge stated lhe hadl not purchasalny sul land; thit his wife through him
had negotiated for thle purchlase of a 1)lock of thisjtract., but wheti the (lce(l WAs sent
to close tile trade heC Saw it was a quitclaim, anllilie asked whly ai warranty defed had
not b})een::0givtenll.. Thle? rep~ly l)' W+matsoi & 'o., Edgar's agentI, was. the reason a
warranty deed wvas not given was because this latld Was ill colltroversy ill thihs sllit
and helild not care to give a warranty. Jutdge Srvayne, learninlgJ this, ciiuse(l the
deed to h1 returned, and as no formal demand had bee.i made, of hiim to recuse him-
self, he would try the cme.

Trhe foregoing is the statement of W. A. Blolint, Florida's foremost
attorneys,, who Wals ill thle court ait that time. 'The cr91ili'mial calendar
Was taken up fist, and the court inforecd thle, parties that hlie wvolld
ttalke up the civil docket right after the, crlilililal calendar. 'The onlyt
case on thle civil docket was thecase of Florida McGuilre. A juttry -wa;tin attendance. During the week thle attorneys .for Florida, MA uire
informed XW. A. 3lotllt, attorney for defendants, that they werec
ready. All of their witnesses were it 1PoMisacolftand easy, to reach.
Saturday morning it wats apparent theat the latest criminal (case, wolild
be finished that day, and Mr. IBlount took ollt a Silpl)(3nia for his wit-
neSses. Again I quote fromt the testimony of AMr.. 1lount:
The first we knew that they would not be rea(ly was ti.e application b)y Judge

Paqtiet for a postl)onemnet of the casei to Tlhmrsdlay. I olbjecte(l very streoniously. I
}ha tried thc same i~ssues elevenl tunles. [ cahle(l lile ecoiirt~' attenltionl to thes(fmict fthat
my knowledge of thle witblesss and( thle issues le(l 11( to believe that 90 per cent of
tile wvitnleses were in half-hour call of tlle court room; there was no reason for delay.
The court took that viebw, would not cll it tmeim, bu)tt vouI(l eall it M1oniday, iluiless
there was all application for a continuance in accordance with thi( rule.

That night, Saturday, after the court had refused to postpone the
case, DAvis, Belden and Paquet, attorneys for thie' plaintiff, Florida
MeGuire, inet together in a store of one of their clients, and there dis-
cussed the question of suing Judge Swaylne and decided to do so.
Belden admits he was present at tiis Meeting, though th(e mllajority
re1p t says, page 8, "The paperS were taken to Simeon Belden,-illto
ri3 hotel, where he was ill, and he signed theom." The following tirethe facts as sworn to by, Belden:
A. I was at the P'ark Hotel a short time, an(l they senlt for me to come down to

Ju(lge Paquet.
Q. Where was lie?-A. At Mr. lPryor's store, I think; I went thero and signe(l

the lxapers and(l left. It was a sulit against JIndge Swvayno for the recovery of talt
property.
The suit was commenced after 8 o'clock at night iln thle circuit court

of Escainbia County, Fla., after the clerlk had gonle home, land the
statement was made to him'1: that tthe writ miiust bje serlv-ed that night at
all hazards. After the writ wats issue.ed the sheriff Was huntiCed up and
instructed to serve Judge Swayne with it that evelling. Thes-e attor-
neys also, in caring out their scheme, w^troteoanll article for the paper',
to be published next mlorlning--Sundtay-stattinlgr thtlt the suit ha(l been
brought and thle object of it, and procured its pu1llicatioll.

Themnajority in their report satly that threy did not proculle it's ptlluli-
cation, but the evidence is positive that they did. .Plhe suit was W011
in ejectmnent to recover from Judge Swtaylne 1ilock 91 and mwsne profits
amnounting to $1,000, atnd all three of these parties well knew that
Judge Swayne had never owned the land alnd had never been in the
possession of it. Judge, lelden claimed that the, land -was Lydia C.
Swayne's, and Mr. Davis, inI his petition for a writ of habeas corpus,
stated the same fact. It was open, utnimproyed land. Tile action wts
not, commlenced in good faith *with the intention of prosecuting it, and
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nothing more wa ever done with it. If the parties had been actingT
in rood( faith the certaiily oul(o ldhave stued Mrs. Swaynei, whom they
claimed to be the owlner of the, land, and not Judgeo Swayne, who had
never negotiated for it. When forcedltostateiwhat cMitsed themr to
act ill. is great haste, they gave as an excuse that they were afraid
that Judge SwaYneI would leavre befoi'e they could get servicc Upon
h]im. Monday forenoon J judge Blouint, talked the matter over with
Judges Swayne, and he, getting onl his own suig estion, prepared the
papers,upon which, )avi8 and1e1l6den were found gliltyr of contempt.
At theo tr ial Jfudge Swlayne .sa~id, so states Mi'. Blolnt in his evidence,

that he had no dolubt that the people in the city had a right to's-e hin,
but the circulmstafnce.S showedVC( it to be an1 attempt tO inflluticea United
States judge in his duty -by puttitng him where hle would have to declare
himself disqualified, and knew' he baeld so announced, and had no reason
to believe so. Before Davis aind Beoldemn Were, cited for contempt they
dismissed the Florida McG lire suit. They probably heard contenrpt
pr'o(ceedinigris were, being started. They claim now that Saturday
eve(^ning they had decided to dismiss the case pending before Judge
Swayne. Bitt if this is at material fact ill the case, it could only0h1ave
ben such 1), calling Jtudge SwayneC'8s attention to it at tie time of the
conteml)t proceedings, which they did not do. As far as thle court
knew, no iltenltion fo that kind ever existed. It was not sworn to,
was not put in thelil allSwer, and WaS mentioned iil 110 way when it
ought; to h'llave, been), Un( it seenis ratherlfate in the (day to make that
Cla1im1 now.
Mr. Davis claimZs that he was not retained in the Florida MNICG uire. suit

until Sunliday, after thle suit against 'Judge Swaye6 hld leen coin-
nel.dl and the lnmjoIitinotreir report say that " E. 1'. Davis was

not of coullnsel ill th case an(l 11l(1 no connection withl it t11) to the time
that court adjourned, onl S3atulrday, November 9 at I Wel k.7 We
believe that D)avis was retaine(1 tald Was connected with tfhe, stilt b1efoI'
Judge Swaylne was sued, arnd had been for some time, and the, evidence
clearly esta)lishe's th.at fact lbeyond all doubt. .J. G. Keyser was inter-
ested ill the sufit,onblehalf of plIaintifi; in fact, hie was one of the, plain-
tifls, though bhis naieno did not appeal of record. Ile said, when asked
what attorney sheld .Judge Swayvea to recuse himself., " I think Mr.
Davis allnd (4enleral B1Iel(Iel;'i

Onl page '250, Mr. Marshli, the clerk of the court, satys:
I don't think any prrncilps had beetr gotten outl. r lhad told Mair. Davis I would

wait WS late as lI (iemre(l to got themJ out,. Tle did not wsk any priecip s.
Q. Was Alr. Davis in thle case, then, that Satur(lay aifternioon'?-A. Yes.

On pageO 278 Mr. Belden says:
After re(:iving thle telegram from Judge Pardee, Mr. Davist was to make tip the

record in the case, so if there was error we could: appeal it--take it up by writ of
error. We intefl(led to proceed, hut the judge calling the cast3,Saturday evening, 9th
of November, refusing to allow us time to get our witnesses before the court, we were
deprived of the facilities of making up such a record as Judge Pardee contemplated
we should make, andl we had to discontinuee it.

Here is --a positive statement by Mr. Belden that Davis was in the
case before S9wayne was suied:
Mr. Paquet says3, page 423, that-
Davis was brought into the stit on Saturday, November 9, before Judge Swayne was

sue(l; that he was one of the advising counsel of the clients, that he was associated,
and asked if I had any objections; during the week he was in court very frequently,
advising with somlle of the plaintiffs.
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Davis also adwits inl his petition fOr a writ of habeas corpus that he
was AnlAttor ne1y for plaintiffs, a copy of which writ is as follows:

United States circuit court, fifth judicial circuit, ex part, Eiza, T. Davis, habeas
corl)us.

The relator in this case, Elza T. Davis, comes into court and excepts to the con-
siderationl of what is filed herein as aa certificate of Charlae lSwaye, Ju(lge, without
late, bwciuse it: contains charges an(d st-ateeiiNts amiounting to charges of conteinljtagailit thit defenll t nOt containe(l iil mllOtiOnI an(l or(ler charging entmptand
Wiich statements and charges hoe has never beeni ordered to answer, or in any way
given a chance of relply to.
Should tliiS excel)tiOn 1)e overrule(l tli(.ii defeilhUlnt, with permission of court first

ha(1 and for :which he; )rays, says:
That on the th' (lay of November, 1901, illn on court of the United States circuit

court:of tie northern district of Florida, Chatrles Swayno, United Stats district judge
)residing,: ill answer to a letter from this-defeidarnt and Loui P. aqluet, of counsel

for M'sl. Florida McGuire, of (late October 4, 1901, to said judge at Guyencourt,: in the
lState of Delawsare, requnestinF him to rectise himself on thle trial of the suit of Mrs.
Florida McGuiremv. Pensacola City Conpany ct al., amilong other reasons, because of
his interest jin theosaid sulit pending before hiin, refused to recuse hIiitmself, and( went
on to state from the bench ;in1 )en1 court thlt a relative of his had purchased a part of
tile said lanld ill litigation before hiil in lSaid #sllit of Mrs. Florida McGuire, that the
deeds had been sent north to himil (the judge), and that hie had returned them.
Second. In the second paragraph of the judge's certificate hoe mentions the desire

of his wife to plilrcliase l)lock 91, b)eing the block that ho is sued for in the State
court, b)ut hie has not stated as fully as he did ill open court on the 11th of this
month the facts in refere-nce to sai(d purchase. 01n slad (late, 11th Novemlber, 1901,
sai(I judfoge stat ( in thei hearing of all present, this relator and Simeon Beldin, also
c1un1el or Ars.Mc mire being l)resent, that tie relative referre to in his state-
m11ent from t11e b)cI1h lin open1 court on the 5th of November "'is his wifc," that she
purchmase(d sai(l block of gtromd onl theIl Rivas tract withi her Iownmoney tlhat fitnd-
ig that it was onl tile " Rivas" tract in litigation before hlimf he returned tile (deed(.
At no timelO ha1H lie ever state(l or furnished(l ls aniy lproof that Said sale had been
resolved at his reqluest or b)y his wife'sviendor, or that his wife, who purchased the
same withI her owtn nionmey, (lesired( it caneledl(.
Third. In p)aragraph 5 il Hsaid1 judge's certificate the factss in reference to trial of

Suit of liFtor(la McAGuire v . Pensacola City oinpanly At al. the lpateri'al facts aresulip-
wressed. They are as follows: Time criminl termI of sai(l court eluded Saturday, late
mn tho evening of Novlember 9, wtenl said judge annound thatheo would tAke uip
tile trial of the MNIc(Iuir0e Casel tile following Mondlay at 10 o'clock a. nl. The case
had never been fixed for a day to Which We could hiavte our witnesses sumillolle(, amid
we therefore asked the court to allow 118 until tile followingl Thursday to get our
evidence in: the, case. Thle juidlge seemed willing, b)t couns(el for (defendant, AW. A.
BIount, and who 1i also one of thel (lefendants in tme1 'McG ire Suit, which is aln eject-

eonit suit, with mlluchl warmnth insisted on1 thle trial onl Monday, November 11, to
which the judge acquiesced.
This was Saturday, 9th, after office hours; next day being ,Suinday, no Isummons for

witnesses could issie, this having only from the openOing of clerk' office at 9 o'clock
Monday, 11th, until 10 o'clock, opening of court (onie hour) to isse: suinlloimls an(l
serve mlorethamififta y witn9eses, which was physically impossible, While we were
satistical that said ju(dge is interest( i1n the result of said Bstit, still he refused to re-
cuso himself, our intention Was to try tihe case bJefore hii had lie fixed a(day for trial
so thlat we could have secure(l our evidence thereto and Made our reord, but when
thus arl)itrarily cut off therefrom olur duty to Olllu clietsit wa813 to discolntinule the sulit
to prove: their rights, which diwecoltillince of sairl suit, up)oll0 motion, Was ordered
by Judge Swayne at 10 o'clock onl tlemornigig of November11, 1901, and after which
tihe motion or rule for contempt was inaugurated by W. A. Blount, attorney, and a
defendant.

Fourth. In para raph 7 of said certificate said judge refers to consultation witlh
some melml-bers of tle bar,blut (1oes not name them, but finally selects WO A. B16ulo t
to call th0e lwlItetr of clnterlni)t before tlle court, asisted by N. lFisher;:of whomi are
defendlants ill the suit (of Mirs. MIeCO:uire v. Pnsaecola City Co6maniiy {et al., an(l tres-
passers onl at large po'rtioni of the land ill question. Now, while there is no act
charge(l against is which under the laW WIe Were not entitled to (1o, still we make
really to staltenettse anul certificates, to place it beyond dloul)t, thlat we have acted
strictly withill thle linle of our Sworn duty to our clients, which we have a right to do
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Under the3 lawV, anld there canl be no contempt, and no contempt was ever intended or
thoilght of, ilis;iiii Charles Swayne in a State co ilrt, atl1 especially is it so lemon-
strate(l by a (liSkCOlitii1ialce of suit ini Federal court;.

OATi [.

EI'a T. 1)avis, beithig duly sworn, depoWse and iays that all the facts and allega-
tioiv recitel it, t0h foregoing e.xcel)tion and statement are true and correct, to tie
i)est of Ilis knowledge a111( belief.

E. T. )Avis.
Swornl to and subscribed before Me this 23d of November, 1901, at thle city of New

Orleanis,L.
[8HA 1,.] BENJAMIN ORY,

Notary Public for the Paish of Orleans, La.

(Indorsed:-) UJnite(d States circuit court, fifth judicial circuit, northern district of
Florida, ex larte Eiza 1'. D)avis applying for writ of habeas corpus. Exceptions arid
sttteeltiit *of relaitor receivedI an(I tiled November 23, 1901. 1-1. J. Carter, -clerk.
Filed I)eceniber 10, 1'901. F. V. Marsh, clerk.

Noil'I'llEMN1DIST)rs' r ov FOI.RlD)A, 85:
1, le. XV. Marsh, clerk of tile circuit court of the United States for the northern

district of Florida, ierel)y ceortify that the foregoing is a true and correct copy of a
(cenrin Va)<per filed ill the -inatter of thle application. of R. T. 1)avis for a writ of habeas
corpus, im thegsai(l circuit (court, as the sanme remains of record and on file in said
court.

Witil ess mny hand and tile seal of said court at the city of Pensacola, inl said districtt,
this 24t1 (lay of February, A. 1). 4904.

F. WV. MIArs1, c~lerk.

A petition ill the same language was prepared, sworn to, alnd filed lby
mi. . 3(>1l(l.

1Phere Can 1)G 1)o (lollbt, from this positive evidence, that Mr. Davis
was anl attorneys in the case Wh(en he cotin enced th5e action against
Judge, SwaiiaY , an1l1d that hle knewnv Judge, Swayne had nio interest in the
land( an111 not be, d(outed, aind the finding to the contrary by the majority
is niot sup)portd(l I)y a preponderance of evidellce.

'I' following is thle record ill the case of Silneonl Belden, tanld the
r'ecor'd of MAr. DaVis is just the saeill(^.

'T1FH UJNITH'l') 'TIATlES A1AiNS'T SIMRON IEIM)EN.

loe it renembered that on th'e I 1th (lay of November, A. n. 1901, at a term of the
Unit(ed Statesicicuit (olurt inl anld for the northern districtt of Florida, the following
tilotioni wal umade inl open court anid entered of record, to wit:

And( 110W COIieS V. A. Blount, anI attorney and counselor at law of thiH court,
11il(1 p)racticuiIg therein, and as 21nICuS cunite, nd moves the courttou cite Sinleon
Belden, Louis Paquet, and IE. T. DavNis, attornOys and counlEelors of this court, to
show (caus(se before thlis court at al (lay an(l hour to bel tie(d byy the court, why they
shalll nlot be punhishedl for contempt of the court inl causing an(1 procuring, as attor-
neys of te cirullit court of E4scambnila CoUnty, Fla., a suinnions in ejectmenlt, wherein
Florida AlcGkire is plaintiff alnd lion. Charles Swayne is defendant, to be issued
from said (court anud served ll1p11 tIle judge of thlis court, to recover the possession of
block 91, in the Chueveaux tract, in the city of Pensacola, Fln., atractof land involve(I
in al controversy ill ijectmilnent then p)en(i-nllg inl this court in a case wherein the said
Florida M nifire was )laintiff alInd thel PensaCola City Company et al. were defend-
anid9, llpO)1I time grolun(ds:

1. That tile said quit in ejectment against the, judge of this court was instituted
after a pWetition to this judge to reculso himself in tihe said case of Mrs. Flrida
MIMcGluire il. Pensacola City Comnpanyi :et al. had been submitted to the court on
November 5, 1901, and deniied, and after tie sid judge:had stated in open court and
in thle presellce oflthie Paid counsel, Siimeon Belden) aimd Louis 1Paquiet, that an allega-
tionl of the said l)etition, that lie or some member of his family were interested in or
owned I)rol)erty il Sai(l tratt, was liultrue, an(1 1111( stated( that he had refused to er-
mit a mebller of his family to buy lalnd in said tract, because the aid buit of Florida
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INeKTuirel, involving thle title to the 1said tract, was inl litigation beCfore himl, the said
jldge.

2. That; after the said, (leellarationl of the6 Said judge thesOHaid ~counsel wer~lle aware
th tnithe the said jug no n nnbro i aiiywere the owners of or

int erested inI any -part of tHe sHaid( tract ~anid had nlo reason wh:NNIIatever to, believe that
hie or they were so initbres9ted, aind knew, or couldlesl hve known, that the said
block was not inl the possession01 or- control ofayn, b)tit Was entirely occuipled.

3. 'That the said suit against the vaid juldg wsinstituited: on Saturday night., the
9th instant, after 6 o'clock, and after theo cor ON1(ovrruled thle motion of thle said
attorneys to Jpostpcane, thle trial of tlhe case1 of Florilda Mllc(Iuilo v. Pen1sacola Cit~y
Company et aL. for a week or mor~e, and after the. Sai( juilgel had alitotinCeld 'to thle
saild counsel thlat he would call thle eaefrtial onl MondayN, Novemiber11, 1901an
would then try thle case, unlless counsel80 for plaintiff Made at Showing wh~y he0 should
not so try, aniA thle said counsel had anuou1nvedl Mtht they woulld nlake. suich showing.

4. That the said E.~T. Davis was, before the instituting of the Said suit against the
judge, cognizant of all the facts herein set forth.

W. A. NIoUNTr,

November 11., 1,901.
A foe flsCut

And afterwards, and on the, same dlay, to wit, onl the 11th (lay of November, A.. D.
1901, the following order wvas mlade aind entered of record Iin thle said cause, to wit:.

Ini re matter of conitempit p)roced~ifigm against Sijecvomi Beldelen Louis Paqutet, and

Upon reading thle motion of IN. A. Bioutnt, ant attorney aInd counlselor Of this
Court, for it citation to Simeonl Ildellel, Louis Ia me, m I'. Davis, why they
should be coi~militteId for conitemlpt., for thel reason. set. foit II iii said motion, and after
considleraItioiltof the Satme, it is ordel-er(I1:
That the said Sinmeonl Beldleim, Louis Pa(quet. and E. T. Davis be, aind they aire

hereby, citedl to appearbfemChlsSw n, judge, of this corat 10 o'clock,
onl Tuesday, Novemlber- 12, 1.901, to sho(Wcas why tlhcy should not be punishel~d for
conitempt up1)o1 thle grounds and f6l. thle reasons s"A forth Ill theo said miotlomi, whichel
is now of rec-,Ord iii thle records of saIitid court, ammd at copy of which is to be attached
by thle clerk to thle copy of thisl order se~rvedl itpoT thme Kai( Shileom Belden, Louis
Paq uct, and E, T. D)avis.
Ordered in o.peni court I his 11Itim day of Novemnii'er1, A 1). 1901.

Cmr1AS. SWAYNH, Jd.

At the time of the presenltation1 of the s~aid mnotioii by thle Hai1 AV. A.~Blount, Inl
opeim court, onl Novemiber 11, 1901, thie said Sinme111on Beldfeim and111the sid E,. T1. 1Davis
were Jpresen't inl tile Sai l coUr~t, anld before imakimig saIidl order thle said judge millute
ail( directed to be spr-ead upoln time muitinutes thle following declaration1 coneelIlning hli's
connetionwitht~me mmd ii te Che 'mxtact, ImlentI(.) med ill said lotionn. to wit:
(On Tuesday, Novemiiher .5, 1901, at the time, of tlie p)re~semitat tonl of tilie saild niotion~l

by p~lainltiffs, that thle court rlecuIse himself, he. haId thmelm stately, aned now states, that
hie never agreed to accept, nor ever. alccepted anly dleed to aIny portion of the slield
(Jheveaux tract.; thiat,, asi he satled, at Iiumliemhe of hlis fainil y, to wit, his wife, had,
with money inherited by her1 frloml her father's estate, negotiated for the pucas f
somte CiTy lots Inl PenlsaCola; 'that certain ~(leeds mini coi1MnectioI fetherwithl had been11
seiit to her in lDelaware, One of thefinl proving to be aI (lquillalmn deed, fnamml 1)01
inve"Stigationl and~inquliry it was found that thle, j)ropert1 tinl this deewd wats at pomtiono6f
the property inl litigation in thle Suit of FloriIda M1comiuie v. IPefisaeoha City Company
et all., and that thereutpon, indl by his advice, the s-aid (lecol was11 retaiiredl to the pro-
p~osedl grantors, with thle statem'ent, that mio futhe'tl(r iegotiatiopis whateye~r coulI be
conductfed by themniii relait!Ion to this p)roj)erty, atd1(tie,' 01hel'elpo11 1'Qftiqt~ to pur-
chase, either at thle presemit tlime or inl thle( future, a1 IN,' p'ort,1io of thle said tract.
W. A. Bloulnt, ami attorney and couimsclor at, lawv of tills court~ amid practiticinig

terein, a i as ,i iucuis cuirue, oes tile CourIt to ('ie slimucon Belden, Loui1s Paqut
and E. T. D)avis, attorney 11nd counselors of thitli court, to show caus-e l)Cfor6 thias
court, at a (lay and lhour tio f~ixedI b)y tile Icourt, why thyshiould miot b)1 p~liumished
for conitemlpt, of this colt't min'casing and1 procuring as- attorneys of the circuiit c"ourt
of EScatinbia Coutyi Fla.~a summatons il ejecfilment, wherein lTori.da iM6lc116re walls
plaintiff and thle HonI. ilsSwaynep was dlefendlant, to be issued from said
court anl 'served upon tile saidl judge of this coilrtl, to recover the possession of. block
9.1, chieveauix tract, in the(, city of 1Pemmsacola, Fl I., at tract Of lantd involved iiiabl coil-
troversy in ejectetneit thenit p)emlai~g~in this court, iii at case wherein tile 14tid~Florida
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INeICGUirp wm plaintiff and the Pensacola City Compally et al. were (lefendiallfts upon
thie grotdl(15:

I . 'nlat the a lllit iil ejectinen't against thi judges of .tiscot1 rt: was instituted
alfter petition. tothis judge to recuse himself ini tle said caseo(f lorila M Guire v.
Pensacola City Comjipan et al. hWd been Aubillxtted to thle court on Novenber 5, 1901,
an(l (ienie(I, And(1 after tlie sai(l id(ge had id in open court anid in tile presence of
the sid couinselors, Silnieon Beilen and Louis Paquet, that the a1llegationl of the sail
pxtition that h(e, or some member of his fanil y, were intereste(I in or ownle(d prop.
erty inl ~aid tract, wIaS 111itrue), aI had stated ti nit haehadlentfe^d to permit a mem1-
I)er of hlise fmtnilvyto b(y landkin 50(1 tract because the said( suit l)V Flori(Ia McI(-uire,
involving the title to thle sai( tract wa,11s inI litigation before hiim, thle said judge.

2. Tha.wt Gft.r theIsaid (leclartioi of thle sza(1 judge thetl(lcoid nsel w(ere awar that
neither the si(l: judge nor anytemtnber of his family were thle owners of or iiiter-
este(d in. ally l)art whatever of thle said tract anol had 11o reason to believe that lIe or
they were Ho interested, and kne,W,, or could easily lhav knowing, that the M1l lblock
Was not in thle possession or control of nyoilne, bllt wafs entirely uIlnoccupied.

:1. That the saidl shit against the siaid ju(lge was institute,( on Saturday night., thle
3th.instant; after o'clock, aind after the, court had overruled the motion of sai~d
.attorlneys to postpone the trial of the said case of Florida Mehuire v. Pensacola City
Company et al. for a Week: or iiiore, and after th¢e sail iudkoe ha(I announ ced to the
maid1 counsel that lie would cfall thle case for trial ol monday November 11, 190S1,
aind would then try the case, unless counsel for l)laintiff made a showing whly lie
sh1oul0(d not so try, anl1 thle said counsel had announced( that they would m-lake sueh
shlow\ing.

4. That the said E. T1. I)avis was, before tile institutinig of the sai(i sulit.against the
sai(l ju(lge, cognizant of All thle facts heroin set forth.

(Indorsements:) :II re contempt liroccedeings Simncon Belden, E. T. I)avis, and
Louli lPaquet. Filed November 11, 1901. F. AV. Alarsh, clerk.

(Marslhal's return:) United States of America, northern (histrict of Florida, ss.
I hereby certify that I served thle annexed citatioln on thoetlhereil-talte(l 81hiu1Conl
Beldenan(td E. 'T. l)avis, tile wvithin-naliled Louis Paquet not found, bwing Outsi(le the
northiermi district of Florida, ly handling to an(l leaving a true aninl correct COIY thereof
with Simein Beldeni afind E. T. I)nvis porsotially, at Pensacola, Escamnbia Coutnty, in
51ill district, ol tle I1th dy ofNolvember, A. 1). 1901. T. F. McGourin, United
States marsiml]. By it. P'. wharton, deputy.
And tlhereafter, to wit, onl tlhe 120t (dIly of NovemII)er, A. 1). 1901, the followVing

an1swelr Was la ide 1t1(1 entered ill the iatid caused b)y the Sai(I (lefeni'dan`t thereil,
to wit:

Before tlhfl lioni. Charles SwVA^ayne, juldge circuit court IJnited1 FStates, northern (1i8-
trict of Florida. In re matter of the contemil)t proceedings against Simeon Belden,
Louis Pa(luet., 11(1 . '1'. 1)avis.
An*(l 1ow comes Sinmleion 1Blden and( le P. Davis, and for reasons why thev should

not be punllished for colltemlpt, showetl:
First. That thte general grounds uponi which th-e sai(1 contemplit is based, to wit,

uinmomis in ejectmenllt issued front the circuiit court of Eseambia Coullnt, Nla.,
wherein Florida McGuireo was plaintiff and the lIoni. Charles Swayne was (hefendlant,
that said lproceedings is in thle jurisdiction of tbe circuit court of Escambia County,
Fla., and% that this court is without jurisdictionl thereof.

Second. That the petition to reculse referred to ill mo0(1inotionl they had nlothiing to do
with beforethlis court, nor were they present on tihe 5th (day of Novellmber wheil sub-
mitted, Ls stated in saidl motion, nor lpreellt Wheln any statement nlaiad by tile judge
concerning his connection With any of thle prot)erty, except thle:statement madle by
sai( juidgeo i Novemtber 11, after colurt convene(l afiil after the3 motion to dicolntinule
the case of Florida McGuire v. Pensacola City Company, et al. Was inade.

Third: TV the seCOnIl p)aragraplh ishoweth: As above stated, they heard no d(lecati-
ration miiadel byJ th(e judge referred' to in saidl paragrajlih, an(1 as f6r reasons to believe
that he, Judge Swialye, or 50o10 miienlhr ofA is family, was interested in block 9I
Rivas tract of hln(d, nanled( in said stuimnnosi, wve simnily refer to the declarationn made
by Hlon. Chiarle-s Swayie' o1n November 11, 1901, when said motion was made by the
H011. W. 'A. Blount, and that after hearing said (leelaratioli, believe there is inl exist-
ence a deed to Airs. Cllarles Swayne uicanceled, an(' that they have no knowledgee
of its repudiation, and as the negotiations for the property niamned in said deed was
one madeo by Mrs. Charles Swatyne in 11er individual right, that l1o0act of 'the said

ion. Charles Swayne mi'otll( repudliat.e or remider nullatmlItoi(d Llly transaction made-
by Mrs. Charles Swaylne with her owin onoey or propertyy.

Fourth. That E. T. Davis, for hislw1f, mhoweth thalt thlie court iaed no jurisdictions
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over himt in said matter of Florida McGuire i'e. Pensacola City Coompany et al. until
he requeste(1 the court to mark his iamne as attorney for plaintiff on the morning of
November 11, When he presented the emotion to discontinue the aforesaid suit.

SIMEON BELDEN.
F. T. DAVIS.

(Indorsements:) Before tlHeiIon. Clharles Swayne, jlge of the circuit court of the
United States for tlhe orthern district of aF Pencola. In re contempt
against Siimeon Belden, Louis PaqvqKipJi.T Davis. Filed November 12, 1901.
F. W. Marsh, clerk. gi >

And afterwards to wit, on the a V P&Oeber 12, 1901, the following pro-
ceedings Wvere had in open cjA4'L

The United States v. Simeon. Be1w*4o.W249, contempt of court.

This cause comingion to be8 heard onl the motion .of W. A. Blount, attorney and
conseIlo'r at law of this court, as amicus curiae, to ite Wthe said Simeon Belden to show
cause why he should not be punished for contempt of this court for the reasons in
saidmotion distinctly alleged, and on the rule granted on said motion, dated Novem-;
ber 1, 1901, a certified copy of which has beeni duly served on said Simeon Belden
and on thile answer to said rule onl this day read and filed in open court by and on
behalf of the said Simeon Belden; and after hearing the testimony of the witneses
introdluce(I by the United States and by the said defendant, and after duly consider-
ing the HaIme:it is n10o ordered and adjudged, That the said Simneon Belden is guilty in manner and
forum as in said motion and rule set forth of tile fact therein alleged; and it is further
adjudged that the same constitutes a substantial contempt of the dignity and good
order of this court.
Wherefore it is ordered and adjudged that the sald Simeon Belden do pay a fine

or penaltyy to the United States (Gover.n1nent of one hundred dollars and that he be
taken hence to the Ccounty jail of Escabia Counlit, Fla., at Plensacola, there confined
for and (liring thle term nn(l lserio(l of tenl (lays froin the 12th (lay of November, 1901,
and( that lhe stand committee until the terms of this sentence be complied with or
until lehe, dliseharged by duo courFrC of law.

Ordered (nd done this 12th day of November, A. D). 1901.
CIIAs. BSWAYNE, Judge.

At the hearing witnesses weoe examined hut their testimonly is not
finished us and all we have is a short statement by Mr. Blount of
what took place.

In the allsence of :iny of the testimony taken at the hearing we have
1no right to assume that thed a0llegaftions of the statement filed charging
the contempt were not proven, or that the evidence was not sufficient
to warrant the finding of tihe court that at contempt had been corn-
mnitted. On the contrary, the presumption is that they were and that
the evidencewas. suifficilent to warrant and support the judgment of
contemtpt entered by the court.
Mr. Blelden and MAr. Davis were attorneys of Judge Swayne's court

and were both attorneys in the case of Florida v. McGuire, pending in
his court. When they requestedMthejdge to leCuse himself because
he owned a part of the property involved in the litigation they were
informed& by thie judge that he owned no interest whatever in this land
and they must have known that he did not. The slightest inquiry on
their part would have disclosed this; fact, find they admit if anyone
owneJ a~l intcresqt it was Mrs. SWaYnI. On Saturday the, court in-
formed them 'that on Monday he would proceed with: the cease; they
desired a postponement until. Thursday. A jury was in attendance
and there was no reason why tme case should 'be postponed for that
length of time. The witnesses were all within a: half an hour call of
the court-house, and the parties had all week in which; to get ready.
The court said he 'would 1)rocCed with the trial Monday morning
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unless they made, a mlnotion for continuan111ceO Under the rule, and they
,said they would (1o so, and at that tilmel they had inl their ninid what
they afterwtards did. Nowv, what foilowccl? Paquet, Datvis, aId Bel-
den 1n1the evenitng met ill theG grocery store of onie. of the plainItiffs
and consulted what coulrso'to take. It was decided to br1inlg tillfaction
against Judge SwaynlIe individtually to olist himl fi'oil -a, portioni of thle
hind em1brilieed within thiis litigatiollanld for $1,000( niesle profits, when
they tll well kilnewv, a1nd itist have knlo^n, tlht, he had never beeu in
thle possession of the land l11(1 never own(l it. They Wvent to the
olerk's office, gro hii. to go to thei couirt-hous.e anftllfile thle suit. Then
the sheriff wa11s found alld hlie wvas ins1itructetd to serve,6 tile papers at all
hazards that night. They were 1ot satisfied with this, 1)ut they wvanited
to give the suit )publicity. They wanted to advertise to the world that
Jutl(dge Swvayne wvas intending to ty thle (qIuestion of title to property
ill which lihe Owned atl interest, and, followvillng this out, lprCIaIed a
,statement of the case and gave it to thle mlrorn1ing paper to be pit listed,
which Was donle.
The only excuse they haveye\ been able to give for this unseemly

hatlste isthaUtthey wallt( Swayllne servd xforef he left the State, a
IlIo.st flimsyan, l niirea b excuse. TheI( is on1ly one conclusion
that at fadir and r(lasonalle lnini(l (canr(IIraw frontlll of these facts, and
that is, they vtanted, desired, 113(1 expected, b)y h)ifiging a fictitious
suit, to force Judge Swayne, to recuse hitsel and(l continue thle action.
Thley Wanted to so embarr1'1..ass himtl that though niot (lisqualified IIh
would refuse to hear the -,action, and if this conclusion is trite there
clan be no (loI1bt, as atttorn,eys and officels of tile courtt, they were
guilty of gross misbehavior aind clearly were guilty of onitellpt within
th(e meaitng of .section 725 of' tile, Revised Statutes.

It is true thlant Jlldgce Swvaynle, for thlis coitenlil)t imposed(l 1)othfine
and lI)I'iSlonnent, l)tlt this errors of law wVas corrected by Jdge
Pardee, and Surely it Cal) lfl'ord(l lO rleasonl foi iml)eachinIlient. Belder.
atd l)avis say hislmtannerI ill |)llXssinIg j udgulilenlt waIs harsi anidi abusive
)ut tll l)Pavis an remIemll)er theat wvas said is trlmt the coirt charged
them With ign10oran1lce awll that the;il actions werea-t stielnch. ill theI 1108-
trils of tile comnmullity.

Thli~s lal~st remarltilk mlimust be very do(ubtfuil. Bit if they wvere guilty
of what they st-ood chlavrged, if they hadl collusivTOe) anld in1 bad faith
ComIlninceld this action to interfere wvith thle trial of the ctlseGbv Judge
Swayne and prevent the defendants.>;: fron securing at speedvy trial
before the juwgo of the court, thlenl they we1re0 guilty o conitelltpt, tand
this Conltempt Was not purged by Colling ill later anlld. dismissing the
suit or 1)y the judges using toward theim hIsh tand I buIsivei language.

Mr. Davis sue(i otL ia Writ of hilfteas corpuis before- Judge Pardee-
At the hearing Judges McCormick alnd Shelb)y slt with hlim1 and con-
curred in hli's Opinion.
The court stays:
Telo relator is an attorney and counselor of the United Statcas circuit court for the

northern district of Florila, an(l,as such, one of the officers of thle court, )within the
intent and meaningof the above statute. such officer ho aS a11(1 is chrrged with
conduct in and out of court whichl, if accolll)anied With malicious intent, or if it had
the effect to emnbarras an(1 obstruct the a(llninistration of justice, was such misbe-
havior as amounted to contempt of court.

The writ of habeas cor )ps was diXsclift-rted. There is no dooubt that
this suit was brought wiit nol inltenltion tO ever try it. In1 fact it was
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dropped. And there can b1e: no other conclusionl but that the com-
m11en1cenlient of this action could haN0ve nlo other eff(ect thialn to:;emlbarrass
anid obstruct the administi-ation of justice. The fact that the suit was
commenced in the State court ean make no difference, beeallse its
effect, ats intended, was to enmbar'rass Judge, Swatne ini trying the
action pending' before lihi in thle :United States court.

Plaintiffs dismissed the suit, but inia few imiontlis comnitelnced it
algalin in Judge Swayne'lsl court, which fact shows that wheti they'dis-
i.issed it first they hadc no intention to abandon it.
But the majority find fault and lay great Istiress upon the fact that,

in his judgment, finding Belden and Davis guilty of contempt, that he
does not, in the language of the statute, find them guilty of miisbe-
havior as officers of his court, but adjudged that their conduct consti-
tuted a substantial contempt of the dignity and good ordem' of the
court. And is it ntot true that ta imisbehatvior of anll attorney is a con-
tempt of the dignity arnd good order of the court?
To embarrass theocourt in the admiiinistration of justice surely must

be a contempt of the orderly conduct of the court inl its bulsinless.
In disulissing :Judge SNtayne's action in passing judgment of con-

tempt against Belden and Davis, the majority show considerable feel-
inlg. The comlIlittee charge that he10 was "1guilty of glossS abuse of
judicial power and misbehavior' in office," and that kn1Owving the, law,
nd knowing that tno contempt had )eeon committed, hle, with a badi and
evil intent, (leclare(l themifguilty. This is making a ery broad accu-
sation when we consider all of the facts and surrolunding circumstances
andl the lIw controlling thesanm.
The committee say tlat Judge Swa'yne "knew that proceedings for

a contempt not commllitted in the presence of thle" court must be founded
on an affidavit setting forth the facts anld circultmstalnces constituting
the alleged (Contellpt" atd '' knlew that issuling of proofs without tiling
was elronleolls,l" anld " knowingfr the law, Jutge Swayrie issued a rule to
show cause why Davis and Be1den should niot l)e committed for con-
tempt upon an unsworn statement of MrX. Wr. A. 31ounlt."
Now, it is to hc hoped that the h-ou0se vill niot vote to impeach ainy

one for at mistake of ltw or ignorance of it, for if such a precedlent is
established none of uls will be, safe. It might l)e possible that Jutdge
Swaynecdid not know tlhe law as stated above, and it might be po(Ssible
that such is niot the law. It is trutie that the committee cite one Cali-
fornia alnd two Indiana cases, but in California the Code of Civil Pro-
cedure provides that a contempt committed out of the, presence of thle
court can only be called to its attention by affidavit, and no doubt
Indiana has a similar statute.
There is no settled practice in contempt proceedings (United States

v. Sweeney, 95 Fed., 446). .In volume 9, page 38, of the Cyclopedia
of Law and Procedure we find the law stated as follows:
As a r1ule the proceeding to punish for contempt comnitte(l olt of the'presence of

the court sh0ot11( bW instituted by a stalemeWt or some writing or aLffidavit L)resellte(d to
the court setting forth the facts.
Numerous authorities from allI over the United States are cited to

support this prlopositionl of law.
And it has beemi held that in such a case the court may even act of

its own motion and make the accusation. (24 W. Va., 416; 81 Mich.,
592; 27 How. Prac., 14.)

it might have beon possible that Judge Swayne did not know of the
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decision in Californita or the; statiltes of IIlalnit but followed the rule
as statedla)boVe.

It is claimed that l) savi d.1a cBelded purged themselves of contempt.
The, law on this questioll h] 1as allread.1oly bheeIiI given, alndl it is not neces-
sary to report, it again. Tie Ialidlavit 0ol an11swvers filed )by l)avis and
13BIden were1(-,. not broAd(l enloughll illnderl1 the6 rulle, atlll elden said, wh en
asked t (luestioll aIt the h1ear-tg, thlat hie (lid: not purge, hilmlsellf atnd
would not (do it. But, look alt th(3e mattertc.seriously. fromoii thea facts taind
circumsttanices that cxist(1 lit the timinC judgment was pr-mlotino ced.
The,majority repofit l)lrocedelde oil the theory thart tile, faction was

CommenlCed iln good faithlanld Iupon suslisttial groun(ls; that having
Conlmlleeld the action ill thle, State court no conltemlpt Could have, belen
committed aigaiiti the Federal court. If attorneys, Who tare, officersof
the Federal court, to embartass the judge of thatt court ill thel adinin-
istration of justice, comnmelnce .111 Iumlileritoiolls fiction ill the State
court against hilml is it not, contemlpt? I.s there 1aylw by which
the place in Which the cmoiteplllt has been commimitted excuses i't? Was
the aIction brought ini good fitithi? No; for, th. is rea1son: Belden, Davis,
and Paquet a teall good Ilawyersl; they klnew that Mrs. Swayne, Was
l)uying thC land; they knew thit thleCdeed had heemadein her favor,
and therefore they knew that if thle title had( ever left EdIgar it vested
ill her. Bein)g latlNyers they 11111ust hltavc knowl that if thle title was in
her no ju(lgment against fJudge Swaylne individually would divest her1'
of that title, aind therefore such a jtudgilmlet would aaxfil their clietInts,
nothilig. If they W3'were eating ill good faithr for thle p)ulposc of trying
title, to'lad, knowing till of the facts just stated, the.y certainly' would
hlave sledi m'rs. SNayneIlasi thev ownerI Of thCe land andl joined hier hus-
and lwith 11(1'.
Belden says:
It. W1.9v 8o p)ositive 81l licfsl J)urchase(l it.
Q. D)id you have any reason to suppose .Judge Swayne had exercised any acts of

oWvI)er.sllI)?---A. No.
Q. Did youl hive aly such iniformlation before you brollght the Hidti?-A. I di(I Dot.

WVheii we lrlle(l tlilt fllit Was pcli(lirg in the coiuty juldge'H court gainist Edgr-
that revealed the fact that Ralel hdl( heen! imadel to Mr.Iim IaC. Swatylne.

Comn'1l1J1cillc tillinaction against Judge- SWayniel Calone, after 1he had
stated that hOe would proceed with the trial of the case unless they
malld(e( a motion to continue it under the rule, amid they hllaving stated
they would (o0 so is vte1ry3suspiciouiis, and is nitade more so vlwhen they
ever(ldid anything furlltlher IAt: thle suit. Thrlhe call )e I() doubt that

they were acting ill bad faitll. 'ThereCcan be llo doul)t of their motives
ani what they soulglht to acomollplish. WV7hy was it necessary to pro-
ceed with such haste? Why was it necessary to find the clJerk and
sheriff that Saturday night and cause one to file the- pilpers and the
other to serve them? lf they intended to dismliss the suit Monday
m1orting,as) they noNv claim, wllhy did they not lwait lintil Molnday and
colmlllmence the suit after the othler action lhad beelt dismissesld? Why
was it necessarily to prepare, anl.article for the paper aend procure its
publications that nligfit?

'I'hol can only be omeaswer to all theseqeestions, one explana-
tioii of their conlluct--that it was their ilntentioln to carry(jiout the statei-
melt iade to thle court th t they would show grounds for a continll-
anice Monday morning. There, can be,110other sanle reason; no other
reason can explain their colnduict. All of this was done to emnbairrlss
the court in the trial of thoe ase pending before hinm. They were seek-
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ing to force 'him to recuse himself, or, if he persisted in trying the
case, to (o so. inI thle face of the charge, tadle puliblic, by the press, that
he wts, as judge, trying title to a p)iece66of flanlid in whi1chhe owned an
interest.: Wh1ere'O is tihe, cOurlt in tilandthialt w d pe itsuIcIht on-
duct sis this tpaststn1oteicd adi unchallenge ? 1)id not Judge Swayne,
uider tll these circutlnlstances, have, the right to inlquire into tell's mat-
ter alld pullish the parlties if guilty? Anld having committed the coIl-
tempt, could( they purge tlieiiselves by dislliss-hing thle action? Terie
contmollpt wa's eomnIlitte(l Saturday evening,for, if theey could hal1ve
b)enIIuniSllsled thepn, all (<n'all it 1)0 seriously uurgedd now that (li.nliSSi11
the actioi, pcrhailps becaul'Se of What they hiad done, that they3, .stooa
innocent of tilly wrong en their trial took place ? Such a conte-
tion canil have, nlo 8ul)jort in reason. rTile jtidgMe did his dutyias he saw
it, and: the facts cetaiily warranted his belief. 'lThiis seems to be a
very slim cliarge, onl Whichl to impealich a I(leral jiulge. There WerIe
certainly good groutnlds for his action, an( lhe had the right, from all
the pecu liiar facts and circumstances, to believe a contempt hadbeen
committed.
After tile hearing waIs closed the following papers filed in the Coll-

terpt proceedingss of Belden and Davis were', received, and the ,samlletae hereby eil)odied in this report.
Trhe following is at copy of the newspaper artielae Which it is alleged

Belden, Davis, and Paquet prepared atnd procured to 1)e published:
JUDGIEh SVAYNJE' HUMMONIED. AS PARTY TO THE sUiTr iN CASE 01F FLORiD)A M'GUItE V.

PENSACOL.A COMPANY 1'r AL.

A decided new movo was mna(le ii thleo now celebrated case :of Ars. Florida
Mchuire, Who is thle owner lbY iiheritaie ai(FelcltiiuH the possesHion of what is
known 1u thle "' Iivils tract,' ill the eastern pl)ortioII of th(e city, near Bayou Texas,
I)v the? filing of it pIrcipo for sumnmnons, through her attornieys, ox-AttorneY.Gelleral
Sineoll Belden, Judge Louis I'. Paquet, of New Orleaus, and E. T. Davis, of this city,
in the circuit court of Escamnbia, Colity, Iin alln ejectmtient proceedlings for possession
of 1)1o0k 91, as, per Ima1j of T. 0. Waftsonl, which as part of the property Which is
claimed: by;y Aris. Florida MAlc(uire, and wllich is alleged that Judge Swayne 1)(ir-
chlased fromw a real estate agent 5in thi;cits dillkg: the suininer mouthYS, and I uhich
is t part of Athlel propertyInow inl litigation before hinIm.

The3 summonsll uwas placed inl the hands of Sheriff Smith late last light for service.
Filed Noveiliber 12, 1901.

F. IV. MAR51!, Clerk.

The following is a copy of a statement filed by LouisX 1P. Paquet in
Judge+S(;v nes court, Ind connected wit, the c emnmencemeIt of the
action against .Judge Svwaynq by himself, Belden, ullnd Davis in the
State court of Florida, referred to in thI foregoing newspaper article:
United States circuit court, northOrn district of Flolida, at Pensacola.--Ip the matter

of conitempt proceedings against Louis P. Paquet.
Now comes Louis P. Paquet, respondenlt in tflheabove-entitled matter, and says:
That uploll and mature consideration of his actions and coi(ldct in the miatter

referred to in the fiotion, madetstt"he basis of 'thelo've-entitle(l p)roceedings, through
excesive eal in behalf ofhisdcclients did so act that this honorable court was
jstified iln believing that the saied actions were committed ill contempt thereof and
as showinlg dli~srespect thlerefor. 'I'at resl)onideint regrets exceedingly the course taken
by him in this matter, ain now aI) pealrs in court and requests that hle e permitted
to apologize for his behavior ald file with the records in the above entitled casew
this paper.

X ~~~~~~~LouisP. PAQUT, Revodetl.^?Filed March 31, 1902.
F. W. MAIIu, Clerk.

The contempt proceedings against Mr. Paquet were dropped.
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IHOSKINS CASE.

Fourth. The mllajorlity con tend that J udge Swayne, should be
inlm)eached1t)ecasel he ]'ef used to proceed to trial in the W. H. Hos-
kins balnkruiptey proceeding, when the attorneys for the petitioners
were asking foir a continuance for two weeks in which to secure certain
evi(loelce.

1 findhth facts of this case to be as follows:
On, lebruarly 10, -19()02, fll itvoluntary petition in bankruptcy w

file(d inI Judgere Swaylle's couviit against, W.i. ILboskins.
Oln Febriuiary 241 13. S. Liddoln appeare(l inl said 1uIm4i' onl behalf of

said I loskilllsIl(l (lel llrIrei to thle petitioll. On the1 24th of February,
.John11 M1. Cah11u10n1 Wals. appointe(l receiV(e"r aInd on1 the 25'th gatve the
usual bonld, which1 wats approve( on1 tilhe 26th.

On! thle 27th oP Flebruiary the, court sustained theidenurrer to the
petition , onel of thle grounds :being that the )etitioll was not verified
ats required by lawi, and1(1 also that t\he petition (lid not set forth if the
petitionlinlg creditol'rs were( filnl.s, partnerships, o- corporations, and
gave petitioners, ten (lays in whihll to amendl their petition. After
that, ald inl fict be("folre, this (late 13. S. Li(ldon, the bailnkrupt's attorney,
aind who appeals ill this, procbee(linig as thle chief counl.Rsel. tor the pr'ose-
cuholli, conillneice( ilnduistriously to get creditors to withdraw theilr
p)etitionIs anlld clilla lnllsd, it is alleged, made, misrepresetintaltions atnd
threats to secure alfi( laVits from p)atitionlerIs and to cause them to with-
draw their chliIIs, so ats to defeat thle bankrupt proccedinigrs pending
l)efore tlhle court,; wVhicll facts are set forth ill affidavits filed iln 1W(the lause
b)y J. AV. Callh0oun. and J. HIartsf(1t'ield; alusd inI the case of ilartsfieild it is
stated thathe sigilnd tiu, affidavit through fear of IHoskins aind One
.Justice, an( tilalt nlotwitlhstanldinlg the p)etitiol hie sigll(d hIe desires the
procedinigs to go fol'vard.

'The cou,rt oil mriotion extended the tilme to file an amended petition
to Marcll ,aI1ndon Malrch1 22 V. I-l. 11oskins filed his answer thereto.
On1 IN'tacI 20, 1Hoskilns haviniig given a bond. in the sLuIm Of $5,000, had
hlis l)popertxrtall tuiirnled over to lhur lby tile reeivre1111rand lie, took the
possessioll tflereof land collituedhlis business. Oil the 15th day of
Alarch, .(902, Chlarles 1). 1oslills, soln of the s id ahege(llg baklipt, it
thle sulgest ioln of hlis fathe'i to get al certaini1 )ook made, ti ladean astlalt llpon
one .J. N. lRichiardsoil, thel deputy of thle receiVerl; pulled 11ill) out of
Ilis b)luggy bealt hill v iolelt;y cailssilig the sauid Richllrdsoll, wVho was
tln old fllfil, to reainlaill InI.Js bed for soulre tillC, anld took fromIlilli the
book; thlat, tlls 1)00k was a)book taiken by tile receivers fromll the place
where, the b)ailkrlm)t I loskins carried onl hiis ImusillesS, and which it was
alleged b)y tile receivei, upon informllttion aindi belief, belonged to the
allegedly bank1liruipt indi continued his accounts. For tilis assault Upoln
Mr. ichlardsonl, tall officer of the court, 3Judge SWayne issued a rule
for C. 1). 1-loskils to appear before the, court anld show cause why lie
should nlot e punished for contempt. IHoskins concettle(d himself, was
never seIrveld alid Ilever appaL'e(ard before the court n(1d never surren-
dered the book.
On March 24 or 25 the CauseC was set down for trial to take place on

thle 31st. Mr. floskins contended that he was solvent and could ineet
all his obligationls and 'was ready anid willing to do so, which was a fact.
But he, through his attorney, refused to pay one cent of costs, and
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here is where all the trouble: arose. Had he been willing to arrange
for the payneint of the costs everything couil( lhave been settled and
dismissed a1t Oncle Nvithout Any trial. I-Ie never re(juested the court to
fix the amount of costs, because lhe refused to pay aly nt all.

Considerableo0 ciost hlaJ1deen ilncutr(rd, the Pullited States marshal
alone having it bill of $304 for taking (are3 of property and feeding
stock. Oin tihe iorniug" of Alarld 31 thle attorlneys f'Or petitioners
reqCuested thet court to colntilnute the c(1se for two weeks, as they could
not Safely proceed to trial wvitholut the 1)OkI, wh'llich they were inforied
and believed co~ltait(l inaterial ei(ldenlc(, an(l which C. I). I-loskins had
b)y, force and violence taken -roin thle custody of thle rlciver, and
Whichle refulfsed to return.
TirthisInotion was recSisted l)y the ba)nkrul'llpt, he contending that he

wavs ready for tlial, that thle iook Was not lhis and thatllho could prove
by Vitilesses present that the )0ook wats not his. lie also claimed that
he} hadl no ontrol over tihe" book. Judge Swayne, notwithstanding
thiso-ofter, refused to hear the evidence; said he would not believe his
brother under the circumstance), and insisted lhe woulld continue thle
case until tihe book wasnpodluced. The majority condemn JudgeSway ne, for this conduct ani conlte"Ind that; he' should l)0 impleacheld for it.
T1he case had only h)OCl tat issue five or six dayfts; all of tile property
wals tell ill thel possessioi of the b)anknipt and not linee: expense.
He, had full control of his business. Also mially things, had come to
the attention of the court in this lmllattel besides taking the book that
might we'll Cause hi'llm to pi'oceedl with caution, to doubt tile honesty of
thle bankrupt, and tobe)6lieve that the book contained material matters
and which thte, court should know.

Petitioning creditors had been requested to withdraw their claimlls,
some had been threatened, and the (deputy of the receiver had been
assaulted ill at most brutital allinner and i5l 10ook takeni frlom his posses-
,51011 which it Was alleged contanei(l thle accounts of the bankrupt.
Under all of the circumstances it cal not 1)0 s5aid the court did not act
with duie (li.sCr1'e1ttionlwhen the cnase was contilnuted.

Thi right to continueI case restsa11w s in tilhe discretion of the
udge. Hle did not deny Iloskins a trial; li dli(l no act which injured
him inhs111 rights. oloskils already was in thle possession of hi3 prop-
erty, anlld the judges waS reatdy totry the case and did offer to try it In
Junela, bulittile parties had stipul te( to tir it in tile, following Nov'em-
be)0' sho3wingg there wans n10o hurry abloitt at trial. It never wa5s tried, but
wat's settled, the bainkru11pt a greeing to pay part of the costs, and in fact
the question of costs was all there wats in the ease and aill that kept it
fromil beeillg settled in: March.
The majoritylay great stress on the fact that some lawvers- had

entered into a conspiracy to riin H-loskins and plunder his estate. If
this should 1)e truele the court was not at party: to it, and it was never
brought to his notice. The judge acted absolutely in good faith, and
there is no evidence, whatever that hie lent himself to anv conspiracy.

'T'he attorneys on 1)oth sides are not to be commended for their con-
duct ill this matter, andll surely what they did om what they desired: to
do can not be used as a basis to impeach the judge, especially hwhen he
was ignorant of it all. Hie Sustained the denmurrer; lIe reased the
property; he was willing to try the Case, and came to Pensacola in
June to do so, and did not do so from the fact that these parties, who
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were so desirous for a speedy trial to tho end that they would not be
ruined fin their property and crediL had entered into awritten. stipula-
tion that the case shoul 1be tried :nt the Noellmber terml.

This is the Iloskins's case, as it appear-s from the record, and for the
judge's conduct in thi~s c~ase this comm~ittneel is asked, to impeach him.
Still, if he is to he inmpeachedi thle g-rollnds for doing so in this partic-
ular case are justas, good And(l ustl)sttial 18s ill any oth(lerX instance r)10-
sented b)y thle prosecuftors of the. iesoluttioll. Ldldon, who is thle cllief
JIrOsuttorn11 this action, was trying to) tc'e atvtersad wtas also) inter-1),fering vitlh the clients of th( creditor'sf attorlleys.1The Creditors
w'antedl a 1)00k prooluced inl 'ourit, thatt JO.skikl.s toll his .sonI to take( froll
the, receiver. The 1)ook, muist hve, b)cci ill Hoskins."'s control, and
were the best evidletice of What they contailed. fad the boolks. b(ee11
produced for the inspection of the court there, would have beemli. n0o
trouble or delay, tind this, no doul)t, 1-loskinsioulhOae done. U u(der
the cilerllilstanices the court could well lave gratedI the continluitnce,
asked, and there wits )lo abuse of discretion in doing s.o. Hoskins
could not have beenll injured )y reaSonl of this continua11nce, sbecause. he
had all of his property inl his P'OssessiOln, was carrying o1his1hus)11iness,,
and was .suffering no loss. In falet, he agreed to postpocio the( trial
until the following Novembelr, notwithstanding that the, court was wvill-
ing to try it (eartllierl, which alone is at strong reason that no injury was
dogne to IHoskins.

TUNTSON CASE.

They ayrJudge, Swayne appointed one 13.. rPunnison a United
States collmis.4sionier afteir' 'I'utisoil hla1d bee(i¢n impeached in his court,
Tunison was at comimissioner ill 1892 or 1893. lIe clilimed to hav3
been shot by one Humilliphreys anld caused his arrest. Hullmphreys wtvs
tried in 1892 or 1893, and the trial Wals a bitter onle. Trunis-onl waY4s
impeached at that timle. 'rlunison iti ol,, of the ablest lawy.;s in
Florida and is so on1ceoledl. I-le discharged the dlutie a's United States
commi.ssorfel well an(l without complllilnt. I-le had the vetr best citi-
zens of Pensacola for his clients and ats his friends.

In 1897 the entire b)ar of Pensacola indorsed himti foi United States
district attorney for thle, inorthern oli strict of Florida. At the samne,
time manl of tle,hebst and most prominent citizens wrote letters in his
behalf. After thlis indor~semenllt by the 1.ar in 1897 his terlm expired
and he was reappointed by Judge Swayne. Most of those, who
impeached hini were his enemies. His friends said ills reputatioll aS
a citizen was good. H iselnmies spoke ill of hinm, annd his friends
spoke well of him, bult n charlgewas ever made against him for neglect
or wrongdoing ini his ofhfial duties. anid he has been conirinde,10cl
for the able and efficient 11mannlelr in which he discharged them. But
it is said, that it is rePorted int Florida thoat Tunison hns and exercises
an undue influence ever'l the court, so that, as generally understood, to
win in Judge Swayne'.s court you mut employ TU1nison.
There is no evidence that this l`moy' ever came to the, attention of

JudgS~wayeX, or that- it iswell founded. There is no instance shown
wherein Judge Swayne ever granted tnly favol to Tuniso)n. There is
is nothing to prove that at any time, oi in any proceedingg, Judge,
Swayne was corruptly or otherwise influenced by tunison. But this
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charge caused tn examinationi of the records to be made and it appeared
therefrom that out of 18 cases tried by Mr. Tullisonl before Judge
Swaynle he lost 1'. And to further show that this charge is untrue-
that is, that Tunison has in-fluence with the court-I 01oy have to call
the attenltion of the committee to the instance where Tunison was
employed to see Judge Swayne and induce him to distmiss the charge
for contempt against C. 1. lloskins for assaulting and crlellvy beating
an officer of thea court, tand thle Judge's refusal to do so llntil Hoskins,
wlho had leen e(wadling the officers of the, law, should present himself
before, thle court.

it, is not an 11u1coimImonIl things to hear that alln attorney has influence
with a judge, a soll ie go so far as to stte that it is a corrupt inlut-
ell(e; bult nievrVI before now did 1 hear it seriously contended that
because of such It runol, of which the judgehad lo knowledge anied
whic.h is. unfouided inlfact, the ju(lge should be impeached and removed
from offce.

This ground for: imipeaceIlnti demnIstrates on1e timing,CIand that is
the animus behind this oletilre proceeding i,' to impeach Jlidge SwaYne
at any hazards. A number of Witnesses, MlItany enemies of the court,
or in thle pay of ()'Neal, go on the witness ,stand and swear to a rumnor
which they have,, heard, to wit, .theat Tunison exercises tin undue
influence over Judge Swiayne, and -ivithovit any evidence showing such
to be the, fact, without the showing of a single instance in which the
court ever favored Tunison or decided a ca~s in his favor wrongfutlly
Without showing that the Judge ever ateted corruptly or ever kxlew of
s uch rumor, the ajority of the collmlmittee, present this ats a ground
for impeatchment, anfd as ai compalunion piece to this ground present
another equally as unfounded in the contempt p)r cteedings instituted
against (. D. H-oskins.

CASE OF (0. 1). HIOSIKINS.

When the mernbers of the subcomlmlittee met to disagree, it was
then agreed by us all that therC, wats othining in the, charges coneern-
ingy the contempt proceedings preferred against C. D. Iloskinis which
would warrant; anll, inIpl)eaehmient. bl)t I see that Mr. Palmel has inow
embraced thle SU1ame3 Within hif report, anld I am glad that he has, as it
will show the nicmn11bers of the house thle character of charges pm'e-
ferred and how unwarranted they are.
On thle 5th day of March, 1 902, C. D. I-loskins, a young mean,

assaulted a Mrl.. Richardson, who wats a deputy of the receiver
appoitited in the Jioskinis banklilrptcy PToceedilg, dragged him out of
lus. buggy, brutally beat hill, and took from him a certain book or
ledger, which it was alleged(I belonged to said bankrupt and contained
accounts of his business transactions. Young HIoskins claimed that
the book belonged to him. Mr. Richardson was ailn old man, and the
beatillg wNas so severe, that he Was confined, because tlereof, to his
b)ed for several weeks.
The matter wats brought to the attention of Judge Swayne by al

affidavit filed fol the purpose of commencing contempt proceedings
against young 11oskins. The, atflidatvit was in proper form and stated
sufficient faces to justify the (cOllrt in granting a rule for the attach-
meant of young Hoskins to show ctause why hie should not be punished

1I. Rep. it8O5, pt 2, 58-2-3
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for' Con1tellpt. Youlnlg Jlioskins wVaIS nelv1er served. I-Ie, kept in hiding.
All <attemllpt wasnl.iali to geot thle court.,to disniii§ss the matter or : to
iInIose a( fite, hut Juidgew8 im, considering the character of the

ssaulllt an(llS thle} fac~t ithatl1i- is had eaded( thle officers of the court
refused to (do ammythilm)v until Iskins aplpeiaed in couirtitaid was examii-
ined. HIoskinis wtas in thel hlaibit of beconiling in1toxicated, and one day
hI(e left foi' 1eislicolit With $*4i'0 onl his person, got to drinkingg hald,
alind wstix founiddIe:aId, it being claimed thlait he took laudanum to commit
suicridC.:Now it is claimed tha-t lie took the poiso rather tla faLce
.julglo Swayne. A. limr ni ro bin an(l unfouned nstvteinemtnever
w\tas made. Ile waIs not Iif.1der a test. This WSal long tine after the
cotenlipt J1,Id berlncolini tnd. .Jld(d Swayle had 111dc1d no tlil'eats
atgalinst hint, and 1:1(1 done no et to oplpress h'inI. All he everI(id wais
to issulie a ule111,)ll 11an ltili(IlaVit whbiich madtlle it his duty to do so. Hle
did wliat any judge ill thle ]Bland wnidd have, done, whe11n1i it was., brough'nt
to his itoticeat at an officers of his court, while in thie discharge of -his
ofliciall d(itie.S, mlta( l)ec(n1, a;ssauliilted, 1nUtLta lbeatenll and property in
thie c'ustodyNot time law taikell fIomll himxl b) foree.

1. atll ]lad ()l-it tlhe imljomity bilave made Young JHoskins's Case it
grouni foTr impeaichnient,; beclluse it eiiluliasizes tile, effort, thaIt is
being made to imjusisly ruin atainwl owhi as faithfully diseliarged his
j11(iCill duiitie.H.le litls 1)cen gulilty of wrongdoing, oppression and
tyranny btecuse h(e foull(dieII(3l guilty of contempt for stabbing an
office of' Iis CourtanIld iterferl-ing Withh1 im in the disclhalrge Of his
dultic.iand for Jisstlin(, 11 or(lder 1-or tilealrret of anote' who0 l)r'utally
assau1ltei another ollicer adtlookl from ilinll by force prOP1 rty il his
cuStody 118 asnal oicer o- lie court. No judgewas ever before in this
Coutlit (gd, al use1. slanidered, aind Ilit1eatci as Judge Swayne
has been, amid tiiWsimalicioulsly, too. It has been reported of him by
his enemies, 1a,(d ca(ls(l to i)e 1)ulelisiedin the press throughout tile
Iind, that h1e' is it corruptilA judge, igniloran11t and( incoImpetent; that lihe hats
Illal)PT(l i )ailltk rIAt e't-t(s pendimig ilt his court in sutclh at mnf1nter3 Its to
11b)'s1'1) flthin elt-ilr, estslte ill unn11)(11CeeSaitr' costs, expense, tand tillovawtces,
to tlle great wvron1g atn(l injulry of (1-'editzors and others, until Stuch
a(dnt1il)inst'rattio 1i5, ill ('flet, legalize(l robbery,atid at stench in tile nostrils
ofi lll goodi p(eop)le.rhelo(YfOffoi no' langullaog'e1i mst, found frm ai'ep.sol1itioll lobbied 1b

.11.) ?5 1 orm ~~in i
the sai't O'Neal tflroulglh tle, Feloridat legislatituue. It Wats again stated
01). tlhe iloor of the lHouxs 01!: Relto)'lC(slttLti VCS5 wheC1nl this resollition WAN01
ofle cd, and it hats beenp1Uh li.hed throughout tile landi in the public
press, and there is itot a s cillail of tr th in any part of it, or no fact
proven to wvarmant event0he suspicion of such graive and serious charges.
A subcoMnMittee s)(nt, ten dys illFlnorida intrestigatihg these charges,
and the result of their ll)(abr is novw printed aind on file, with the docu-
1116nt.s of this 11 oIse. EVelry oppOrtu1111 ity was iven to Judge Swayno1s
aIccIuseers to 1)1'ove their chlarg,8es. EIvery witess tlieywanted was sill)-
pailedl, teansay, irrel illean, and i mittateroal matters were received in
evideiceo, an-ld no ol)staeies; were, plut in) cho1ir way. Five lawyers for
tite prosecution for soimeIo 1iC10 bin l)cb nfldiligenltly at work, nd I .sub-
mit that not one single bit of proo canl i)e shown terlle Judge Swayne
ever did an act that wats corm p)t 01' Un1becomitg a ]ist and uprigflht
judge. So )ifttuc for the chiaiges of corlriuption. TlTe record intro-
duced ana printed, giving a list of eases tried by him amnd appealed,j



JUDGE CH1ARLES SWAYNE.

,shows that ats it judge he hats ma(le ans exCellen1t record and that hie is
not incomipetent and ignorant.
The fact that: Judge Pardee assigned him to sit onl thel circuit court

of appeals and to try Icases in different parts of the district 'for six,
seven, and eight months during the year is ai good recomnmenndiatioln for
his standing aA a judge. In fact, niO onle so far hIs had the hardihood
to comte forward iind sweIar that hie is aln incomllpetent and ignorant
judge, and there is nothing in the record that shows it.
As to the bankruptcy busilless there, can' 1e no excuse for the

slanderous statements made, to wit: rThlt " all cases were mllanaged
corrulptly, the assets frittered faway, no dividends paid, utntil the,
malttr 1ecallle so notorious its to 1)(e at stench ini the nlostrils ot the
people." This is lha'd languagrlfege, taind, nirore( than this, it is not sup-
porited by tileh evidence.
Out of 175 Cases of banlkruliptcy commenced in his court the prose-

cutors picked out live or six. They wer1e requested to call the atton-
tion of the comllmittee to any wrongs committed in these particular
casess, and this they failed to do. Out of 175 cases not one was shown
to have been nmaniaged as they had charged. On the contrary, the
report of the Attorney-General shows that the 'bankruptcy business
before Judge Swayne was managed prudently andu well. Every judge
has the right to have his hollesty and ilntegrlity protected. Nothillg so
weakens theiregaspect for ia ju(Ige as to cIarge him with ColrruptiO.
Nothing should be quicker frowned down by the people thati ,sucl
charges when false. Judge Swayne has formonths stood up tulider
these false and malicious reports-and they were nialiciouls whei Iniade,
because they were based on no fact. H-Ie,is entitled to vindication
somewhere. 'The charges have been preferred il this, 1-house, the evi-
dence is onI file here, and he should receive his vindication here.

,rT. N. G;Ii,1Pi11rl.~
Roirr. M. N1wVIN.
D. S. Ai,-mmANDER.
GEo. A. 1IEA ItIE.

VIEWS OF MRZ. lrIvAT'L FIELD.

I have not had the timle, to examine ('illOefullly tile, minority views of
Mr. Gillett, bUt I hnave examined with caro thle, recom'd ill Chis cse, aind
I havle no hesitation in saying that in llln opinions it (does, not disclose
a state of falts thlat would justify imnpeach'mient proceedings.

C. E. LITTLEWI ELI).

VIEWS OF MR. PARKER.

Iln the opinion of tile subscribers, proceedings for impeachment of
Judge C3harlels S\lwaye should not be boguin. It is not nec(essatil
always to jstify hIlS action6, ol to mflaintaill that his behavior lhtls always
beenl consistent wsith judicial digniity or the, duty that lIe owes to his
district. Ho has been out of that district a great deal of eatch year,
but since 1901 lie has rented lhouse there, and More lately his wife
has purchased, amld it can harlclly he said that he has not 1esi(led there,
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JUDGE CHARLES SWAYNE.

withinl the meaning of this criminal Usttute, fol a period covering all
orldinary I limitation ofI (illinl prosecution Those, limitations should,
govern this case.

it does not appeal' that his b.l)leavior allny of the cases cited by the
Mitjority lendellrs hnllliable to illmpelachment. lIe Wits justifilably
.severe with O'Nval fol_ gettimig into a quarrel with alT officer of his
(Colurt Il)Ollt his, oflciidl action its receiver in balikrupty and then
stalul)ingri im. Ilc. was right to bel ,evera Nvlellwh young litoski(lis b)eiat,
t1he (cI1lerk of anlothller such receiver itil took fromli him books claimed
by tit, rckwin'. ie 1a(1d occ.Aioll for rigllteous ilndiglnatioll against
two attoi'nevs of his cOlt, llwho (doublteld his word Wnhe1l denied ill
intere(,st iftlatcase penhidii belo him, and broulight uit against hii
personallyl iI orlderl p)lihily to tL~ hiethaIt (lodul)bt, In sullch at easehle should n1ot be(8 comns'ured (Teven ii' lie wetnt to the limit of his jurisdic-
tioln to defelid tilhe hlonor Of his court.

'l'hoe adjollurllment of thlle' pir oce(llings ill bankruptcy of the elder
Hoskinis Was ititicately cowntuectec- wi ti the contelilpt proceedings a.s
to tle younger one. T appeam's to 1)0 no Sul)stantial p'oof of the
charges of Colrruption, ignlloran1ce, inllcomlpetency, d liberate waste of
ban krilpty assets, cli'idiinl Or improper favomIitisin to Certain lawyers,
failure( tO 1101(1 tOI'in1., inil ope acceptance of accomnod tion indoi'se-
mlealt.s frontl attornierfys ol litigrants, or the w'onlgful dischar-gea of con-
victs. IIn thle opinion of thle majority all- these charges appear to be,
-withouit foun11daltioll. Whethe' thae conditiollns thatlp'revail iln this di.S-
trict delmalnd s-omel legislative remedy niiay 1be at questioll, Which is not
here now. Ilimy opinion Judge Sw.ayty(-is not liable to impeachmient.

IRICHA)RD WAYNE PARKER.
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