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JUDGE CHARLES SWAYNE,

MagoH 25, ‘1904.——-Referirtéd’tyd the House Calendar and ordered to be printed.

Mr., PALMER, from the Cpmmittec on the Judiciary, submitted the
| ‘_ following L

REPORT.

[To accompany H, Res, No. 274.] ‘
‘On the 10th day of December, 1003, the House passed the following -
Resolved;That tho Committes’ an ¢ R’Jf‘ﬁagﬁ’edﬂ‘ectedto inquire and report
whether the action of this Hougt4¥8)feduiisite cohcerning the official misconduct of
Charles Swayne, judge of the United sggtps‘ia%xiwg A fothe northérn distriet of
Florida, and say whether said judgo :ﬁﬂl W 61 his court ag required by law;
whether he has continugy stently absented himself from the said State, -
and whother his acts a ons in his offi

‘acts ahd’ Omissions in his of @éfc udge have been such ag in any .
degree to eé“)i'ive?t\héfpéoplpgofgt}l&t(“ BODY’ thoe benefits of the court. therdin to
amount to 4 \ﬁtice‘; whether Yhe rsaid judge has been guilty of corrupt con- .
duct in office, and whether his administration of his office has resulted in injury and

enial of ju
wrong to litigants of hiscourt, ... . o
And.in reference to this inyestigation the said committee is liereby authorized and’
empowered to send for pérsons and papers, administer oaths; tako testimony, and to
employ a clerk and stenographer, if necessary, to send a subcommittee whenever and
whereyer it may ho necessary to take testit’ﬁro!;?'.for;.,t.hd use of said'committee.  And
the said subcommittee while so ex’n?loyed shiall have the same powors in respect to
obtaining testimony a8 areé herein given to sald Committee on the J udiciary, with a
sergeant-at-arms, by himself or deputy, who shall servo the processes of gald: coin-.
. mitteo and siubcommittee and execute its orders, and shall attend the sittingd of the
same as ordered and dirccted thereby. And that the expense of such investigation
shiall be paid out of the contihgent fund of the House. SR
Tegtimony was. taken in Pensacols, Tallahassco, and Jacksonyille,
Fla.,-and ‘in the city of Washington upon several days. At all the
hearings the Hon, Charles Swayne was proesent himself and by counsel,
except at the last hearings in Washington, when he appeared in propria -
porsona and argued his case before the subcommittee, All the wit-
nesses asked for by the complainants and the respondent were sworn.
Their evidence was reduced to writing and is prosented’ with this
~ Specifications of the particular matters covered by the general
charges were furnished the committeo by the complainants. ‘They.
wero as follows: o o
: ;:'S?)e:cikc‘dti'on 1.—That the said Charles Swayne, judge of the United States court in .
and for the northern district of Florida, for ten years, while he has beensuch judge,
K R—58-2—Vol 6—1 .



Ysga T
SR T

JODGE CHARLES SWAYNE.

was & nonresident of the State of Florida, and. resid ¢ fit
‘That he never pretended to reside in Florida until May, 1903, Tha
of his nonresidence, by such nonresidence, he has caused great inconver
ance, injury, and expense to litigants in"his* court, not so much’ by failo e to |
terms of court as by failing to be in reach for the disposition of ‘admiralty an
~chancery matters and other matters arising between terms of ‘court needing dispo-
gition. i T L S T R e e
Specification 2.—That paid Charles Swayne, as such judge, appointed one B, C; Tuni-
son ag United States commissioner; that it was charged that it was an improper.
appointinent, and that testimony was offered to such.effect before said appointment,
&?@(ﬁc’atwn $.—That the said Charles Swayne, as sucgudge,‘apmintod_'and main-.
tains one John Thomas Porter as United States commissioner at Marianna, but that
said Porter does not reside at Marianna, but at Grand Ridge, 16 miles away, and is
--never at Marianna or at his office except when notified of an arrest, necessitating
ple having business with the United States commissioner, often at expense an

Fnegoh‘vehience, to go to Grand Ridge, and necessitating the holding of prisoners often

'tgnho{d

for a day or two, at their inconvenience, and in imprisonment at the expense of the
Government, until said Porter sees fit to come to Marianna.
The said Swayne, although there is great necessity for a commissioner at Marianna,
‘bas refused to appointsuch, . S . . e
- Specification 4.—That sald ‘Swayne, in the admfnistration ‘of his’ court, has been
' gui{ty;c»f great partiality and’ f@Voritfsm‘to one B, C. Tunison, mentioned in specifi-
. cation, No, 2, and-a practicing attorney in said court. That so great and well known
has thig pag‘ﬂalit%' and favoritism hecome that it has created the goneral impression
that to-succeed in that court before the said Swayne it is necessary to retain the
said Tunison, = S s B R T,
Specification 6,—That sald Swayne has heen’ guilty of oppression and tyran'"fv in
his office, incorrectly and oppressively and without just cause imprisoning one W, O
_O'Neal, one E. T. Davis, and one Simeon Belding upon feigned, fictitious, and false
charges of contempt of hig said court, . S e U T
Specification 6,—That said Charles Swayne has willfully, negligently, and corruptly’
maladministered hankruptey cases in his court, to the extent that the asgets of bank-
rupts have, in all or nearly all cases, heen jsc&uanjder(ad‘ and dissipated: in paying
extraordinary feed and expenses, and never paying any dividends to creditors. =
Specification 7.—That said Charles Swayne was guilty of oppression Tahd;,tgr;anhy{in:
his office to one Charles Hosking, upon an‘_l‘allegecl,éonte‘mpt resulting in' the suicide
‘of the said Hoskins, and said alleged contempt proceedings being brought for the
purpose of breaking down and injuring one W, R; Hoskins, who was ‘charged in said

court with-involuntary bankruptcy; but who was defending and resisting such charge,
Specification 8. -~That said: Swayne corruptly purchased a house and ot in the city
of Pensacola while the said house and lot was in'litigation in his cotirt,. .
&em:ﬂcc‘aimz,o.flqnorance;a.‘nd ‘incompetency to hold' said' position, - Under this
specification many 1llustrations conld be given, among them a casé in which he took
juriediction in admiralty in yiolation of the treaty between the United States and

Swedenand Norway; and in oiie case, that of Sweet v. Owl Commercial Conpany,
in'which he charged tlic jur to exactly'and diametrically conflicting theories o law.
Specification 11,—That said Swayne; by reason of his absence from the State, failed
to hold the term of court whi¢h should” have been held at Tallaliassee in the fall of

the year 1902, during the months of Novetiiber or December, . T
Specification 12.—That the said Charles Swayno has been guilty of vonduct unbe-
coming an upright judge, in that he ;!,uisj{»rbtziujml‘_as indorsers on hiz note, for the
purpose of borrowing money, attorneys and litigants having eases pending in his court,
Specification 13.—That the said Charles Swayre has been guilty of maladministra-
tion in'the affairs of the conduct of his office; that he has discharged people con-
victed of crime in his court. Illustration, case of Alonzo Love, convicted in the
year of 1902, of perjury. - .

FINDINGS OF FACT AND LAW.

The facts proved by tho testimony bearing upon the several specifi-
cations are found to be as follows: L o
_ Lirst, as to the evidence of Judge Swayne's vesidence in his district,—
Judge Charles Swayne was appointed district judge of the United
States for the northern district of Florida in 1890, At ‘that time the
houndaries of the district included St. Augustine, where he resided.
In the year 1894 the boundarics of the district were changed by an act



of | Congres:
southern district, leaving Penss
at which a'United States:cou
‘From the time the bound -of the northel
until{the,yed\'»w()%};]kﬁdgﬁ(}h: rles Swayne hoarded a sor
houses in Pensacola and Tallahassce during the times his court wasin

session, except & portion of the year 1900, about two or thre¢ months,

dat hotels or bourding

¥

‘when he lived with his :fag"nilz in- Pensacola, in a house rented by his
wifé.. The testimony establishes the fact that substantially he was not
in the district at'any other time except when his court was in session,
From 1896 to 1904 his court was open for business four hundred and
ninety:two days, being the average of sixty-one and one-half days per
annum for eight years. - No testimony was offered to show how many
days thé court was open or closed duting the years 1894 and 1895, .
In the year 1903 his wife purchased a house in Pensacola. There is
no. evidence that he has ocoupied it, or that he has ever been regis-
tered; paid taxes, or voted in the: northern district of Florida since the
bo(ijrfiéhrie;’stof “the district ‘ere changed, or that his family has been
there, oxcept a part of one winter. e

~ Upon tho part of Judge Swayne, n witness testified that ho had, at -

the requst of ‘Judge Swayne, endeavored at different timos between -

1894 and 1908 to find a suitablo house in Pensacola which-he could

purchase, and at.one time endeayored to get a house built for him, but
that he had not succeeded in either effort. o

Judge Swayne testified that when he first went to Pensacola he asked
a man connected with & bank to have his name placed on tho registry.
. Tt was not done. Judge Swaynoeadmitted that he never was registered
in the northern district of Florida, nover paid a tax, voted, or in any
manner exercised the rights of citizenship. After making tho request
of & person not connected with the registration of ‘voters, ho never
inquired to find if it had been done. He'stated to at least one person
that his home was at Guyencourt, Del.; that was the: place where
he went when court was notin session in %‘l‘orida,"o”r when he was not
holding court in other States, . . . . .
X¥rom the testimony in the: case your committee find that Judge
‘Swayne has nover acquired a logal vesidence in the northern district
of Florida, nor has he actually resided there, within the meaning of
‘the act of Congress, which is as follows: C

A district judge shall he appointed for each district, except in the cases hereinafter
provided.. Eyery such judge shall reside in the district for which he'is appointed,
and for offending against this provision shall boguilty of a high misdemeanor.

This act needs 1+, interpretation.: Its purpose is plain, A nonresi-
dent judge can not perform the dutiesof his oftico properly or right-
fully administer justico to the people of his distriet. \&het er-he can
or not, the law requires him to live there, and makes him guilty of a
high misdemeanor if he does not obey it.  There is suflicient evidence,
if evidence were needed, to satisfy your committeo that the continue
absence of Judge Swayne subjected lawyers and-suifors to inconven-
ience, delay, and expense, and in some cases amounted to a denial of
justice. luct.it bo granted that there is not; let us suppose that no

one suffered harm,  We do not find that Judge Swayne ig therefore
to be excused from obeying the law. Noexeeption is contained in the
act; we can not write one in for his henefit. ' : :

Judge Swayne does not claim that he had a residence in his district
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from 1894 to 1903. His testimony is rather in the nature‘of a series
of excuses for not having it. He says:he authorized his clerk to look:
“for a house in Pensacola; that he spoke to u bank cashier about being
registered; tl

that he was always ready to go ‘back to his district when
needed; that he was called-to hold court elsewhere; that other south-
ern judges go north in the summer season, All this does not excuge
Judge Swayne for noncompliance with a highly penal statute, = It ill
becomes u judge to set up excuses for disobeying the law. After the
Florida legislature had acted and passed the condemnatory resolution,
upon which this ‘proceeding is founded, he appareritly - awoke to the
fact that his plain'duty in resnect to residing In the district had been
neglected. lgis wife purchased a house in Pensacola, The evidence
does not show that he ever even lived in that house, This statute is as
binding upon Judge Swayne as any other law upon the statute book,
If he may violate this act with impunity he ought to be gllowed
oxemption from obhedience to all laws, '

- It may bo conceded that residence is ordinarily a question of inten-
tion. A man’s legal residence is, doubtless, where, after huving gained
a residence, he intends to reside, But inorder to comply with thig
statute we submit that there must bo something more than an intention
on the part of o judge to reside in hig district. There must be an
actual as well as a legal residonce,  One may establish and have alegal
residenco in the United States and remain continuously abroad any
number of consecutive years without losing it; but such n constructive
or legal residence certainly would not answer the purpose of ‘this stat-
ute v hich clearly was to secure the hodily presence of the judge within
his district where the people who had need of his oflicial servicescould
have them, , ‘ v
~ It has been sald that the word residence i an elastic term of “which an exhaiistive

definition can not 16 given, but that it must be construed in every case in accordance

ggéh) the object and intent of the statute in which it occurs. (Eng. and Am. Enc, p.
It may happen that one may have two places of residence, in ono of which he
resides during one portion Qf]tf’ie year, in,tRQ other during the ‘remaining “portion.
In guch case the place where ho happens to he constitutes his residence so long as he
is there, dnd ceased to he such ag soon ‘as he leaves for-the other place. Ibi(%., 699,
Walcott ». Bolfield, 1 Kay, 534; 18 Jurist, 570; Stout v, Leonard, 37 N. J. L., 492.)

T the caso of The People v, Owen, 29 Colorado, 535, it was held
that when a statute requires a district judge to reside in his district
the residenco contemplated was an actual as distinguished from a legal’
or constructive residence. o :

Judge Swayne offered_himself as a witness upon this question after
the committee camo ‘to Washington after visiting Florida. He was
sworn, and his testimony was as follows:

Mr, Parver, Judge Swayne will proceed and will make his statement to the

stem‘:{;rqpher. iy o v Pl
Judge Swayxe, I was bornin 1842 in Delaware, and reésided there with my parents,
I read law in Philadelphia and was admifted to the bar and took my degreo of B, A,
in the Pennsylvania Law School, I practiced law there, with the exception of one
year, until 1885, when I removed with my family to Sanford, Fla. I practiced law
there until 1887, when I was burned out, when I removed with my family to the
county geat, where I was residing when appointed to the bench on May 17, 1889, I
took the oath of office June 1, 1889, : .
Mr. PArMer, That was a recess appointment, was it not? ‘

" Judge SwayNk. Yes, sir; T can not tell positively what date I was confirmed. The
confirmation came up before Congress the following December, and in consequence
of the election trials, which had taken place in the meantime, tho confirmation did
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not, ccctir itil

sean by the Gongressla \ ity-firs
volume 21, February 21; 1890, and which was'a very interest nga‘(léb'ett“ , showitg
exactly what the questions were. - In the gummer of 1890 T moved to St. ‘Atigtstine.

I think we arrived thero the 1st of October; having heen North on a-vacation, as was
%'he custom of most of the Federal judges, perhaps of all of them, to take such vaca-
I resided in St. V'Aﬁgﬁétinéf‘w&}ii" , f‘imngégnd{ﬁbQ\Jl't“,th’Oiﬁ,me?Whén,the"bﬂl 5
ing the change in’ the district which has been gpoken of recelved President Cleye-
land’s’ signuture, aftor a consultation with my friends in Jacksonville and vicinity
they urged me not to move my furniture nor my faniily, saying that the next Con-
greas.would be Republican and’ the district would be placed "back in its usual form,
My furniture was allowed to remain, and 1 went at once to Pensacola. ' I founda
leading Demooratic. friend there, and I stated to him that I had concluded not to
move my furniture there, and it was all well understood by the people there, I was
there for.a considerable: period, sometimes early in Qctober and sometimes a little
later, and I was there all the tiirie I whs needed unless holding cotirt somewhere else.
By special agsignment for five months I wasg in the court at' Dallas, ~In 1890, in July
I went with my family to Europe. In the spring, in 1900, I was holding court at

Birmingham, where 1 hiad a great many friends, and after that I went to Pensacola

and rented a house... - ... .
Mr, Ginperr, - Was that in 18902 . . - . o
Judge SBwAyNE, That was 'in: 1800, - I think I moved there carly in: October,: T

then went Nbi‘th‘_‘ﬂwitliﬂin{,wifq”a‘xigl_so‘n to spend’ Ohristmas’ week in Wilmington,

On the 12th of the following January I was in‘Tyler, Tex,; and’ two days later I got

a telegram about the hreaking down of my gon’s health, but I'stayed on until Feb-

ruary and finished the case and then came back, a8 his condition was very critical

and serious, and, after a week or two, perhaps, I returned and held court and finished
what I' had to do and'got back to De awaréf‘that,sprlng. In February, 1903, I was
again in Tyler, Tex., and went early to Wilmington, In the spring we bought the
property that had been formerly occupied by Judge A. O. Blount, in Pensacola, and

moved In it the 1st of October, = . =~ et L
1 never was a registered voter and I have not voted in fourteen years.. When I

left Delaware I ’niove'd’x‘nff*‘domii‘:il,o, and have taken no part in political ‘questions

arising in the State of Delaware or Florida, Mr, Turner; whom Mr, Lancy said he

did not know, wag ‘an_attornéy for my matters for four years,. My father died in

1889 and loft projx

comes to me un

has néver: beet

rty to iny mother for life, - She Iy still living, and the %ifopértyj
my sister as u residuary legatee at the time of her death. But that
e been my :hotne, but I have spent my summers there mostly; arriving
sometimes in June'and sometimes in July, and from that point I could always reach
Pensacola in_thirty-six hours, and the record will show'I have always been there
to attend to anything of a gerioug nature, . ..
My recollection is that no one has ever suffered because of mmy absence, and I can
offer testimony which will entirely clear up that proposition.” My recollection. is
that, from' the testimony taken, the most the committee has on this point before
them ig'that counsel may have been sometimey inconvenienced in the summer time
during my absence on vacation. . Ag near as I can recollect, these are the facts which
cover the period since I havo been on the bench, o
Mr, GiLurrr. Did the business of the court suffer hecanse of your absence?
Judge Swayne, I never heard of it. . I T AT Y
Mr, Ginuerr: The summer time was the time usually taken for vacationg? .
Judge SwAvNE, Yes; I go understand it. Another suggestion was that the only
way to get rid of me would he to do away with the district ‘entirely. But I do not
suppose the parties care very much whether the office is abolished or not, just so
long ag they can get the individual, :

Bearing in mind that Judge Swayne is presumed to be learned in
the law, and that he is fully aware of what 1s needful to onahle a man
to gain a legal residence and also to maintain an actual residence in'a
riven place, it is apparent that he does not claim that, prior to 1908,
10 had either gaine(\ o logal or maintained an actual residence in the
northern district of Florida. Iis testimony is prolific of reusons why
he did not do so. e ‘ L
~Apparently he had an actual and legal residence in'St., Augustine,
which wag in his district before the boundaries were changed.  After
“that event he broke up housekeeping and stored his furniture; then
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being advised, as ho_states, by some of ‘his fricnds’ ,

some succeeding Congress would be’ Republidan anc
ries of -his ‘district would be extended.  “After.tha he
session of his court at Pensacola and Tallahass

=
=
=

| , ahasseo, living ab-difforent

boarding houses or hotels, being present substan ‘iail y at no time except
when court was in session. »V\h),éﬂ‘@he left -Florida he states that ‘he
always left directions with his clerk that he would come back if needed..
Correspondence was addressed to him at Guyencourt, Del.; that place-
he spoke of as his home. To that place he returned when his labots
in his district were ended or after he concluded ternis of ¢ourt in other
States. He had live stock and personal property at Guyencourt: in
Delaware. His family generally lived ‘there; sometimes abroad, -In
the year 1900 his wife rented a house in Pensacola and lived there
with her husband a portion of the winter, going North with him abotit
the holidays. ~ Rent was paid for the house a year or more, hut it wis
not again occupied by him or his family. He gpoke to a'bank cashier
ahout heing registered, but the bank cashier had nothing to do with
tho registration; that wasan act which, under the law, must be attended
~to personally, T e

Judge Swayne never was registered. ‘When there did he gain even
a legal residence in the northern district of Florida? Has he ever
gained such a residence? His actual residence was measured by about
gixty days in each year, Did ho gain a legal residence when he broke
up housekeeping and stored his furniture awaiting the time when'a
Republican gongress would change the boundaries of his district, so
that he would not need to move away from St. Augustine? Did he
gain a legal residence when he asked the hank cashier about being put
on the register of voters? Asking his clerk to find a suitable home
for him to rent or purchase evidenced an intention to reside in Pensa-
cola when such a house was found. Tt did not gain a residence for
him while the fruitless search progressed. It may he gathered from:
Judge Swayne’s testimony that he intended to reside in' Pensacola some-
time when he could buy or build a houge, =~~~ - . -

There was no place in the northern district of Florida where legal
service of process could have been made on Judge Swayne during the
ten months of each ycar when he was absent from the State. The
fact that Judge Swayne held court in other States, heing assigned to
do so by the circuit judge, does not tend to show that hé had or had
not a residence in his district. If to be present in the district during
the time necessarily spent ‘in holding the terms of court fixed by law,
in March and November of each year, was to reside in:the north-
orn district of Florida, within the meaning of the act that requiresa
judge to reside in his distriet under penalty of being guilty of a high
misdemeanor if he does not, then ’.'mdgo Swayne hag complied with
the law and is not subject to he charged on that ground, - If he has
persistently and continuously evaded and refused to obey this lav,
according to its plain intent, as the committee find from the testimony,
then he should be impenched and sent hefore the triers. L

Your committee can see no reason for overlooking or excusing his
default. The law itself measures the grade of Judge Swayne’s
offense. It is a high misdemeanor. TFor that, by the express words -
of the Constitution, he is impeachable, - It is not for: the ‘House of
Re‘)resentntives to seek for excuses exonerating a judge for a plain
violation of statutory law, but to charge him before the tribunal fixed
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for the trial and let, him abido tho conssquences ‘of his act. If the
Senate chooses .;to.;,reﬁmr;d‘,..ll.istexcus;o sand exempt him from just punish-

ment, the House will have done its duty to the people, and responsi-
bility for miscarriage of justice will rest elsewhere. o ‘

, THE COASE OF E. T, DAVIS AND SIMEON BELDEN.
y [l';]Selof,‘o,ﬁd,éThe‘ facts of the case, as set forth by the testimony, are as
ollows: .. . . G T e i
“In the .Eréari1901;anfagtiog ‘of cjectment was ponding in the circuit
court of tho United States at Pensacola in which Florida McGuire was
‘plaintiff, and the Pensacols City Company and numetous individuals,
among them W. A, Blount and W. Fisher, attorneyd at law, were
defendants for a tract of land called the Rivasor Chavaux tract,  The
laintif’s lawyers were Louis Paquet and Simeon Belden, of New
rleans. _In the month of October, in the year 1901, Paquet and Bel-
den joined in a letter to Judge Swayne which they addressed to him
at the place where he resided when not holding gourt in his district or
elsewhere, viz, Guyencourt, in the State of Delaware, stating. that
they had been informed that he, the said Charles Swayne, had pur-

chased a portion of the land in controversy in the said cjectment suit.
viz,, Block 91, in the business part of the city of Pensacola, an
requesting him to recuse himself and arrange for some other judge to
reside at the trial of the case, To this letter no answer was returned
y Judgo Swayne, R R or
At the term of .court which convened at Pensacola in November
Judge Swayne announced -on the 5th of November: that a relative of
his had purchased the land, but later in the week he volunteered from
the bench that the relative was his wife, and that she had purchased

" . B . ]

‘the land with money obtained from’ her 'izather’é"esm,te. _That the. bar-

gain had not been concluded for the reason that the owner, Mr. Edga
~offered a quitclaim.deed, The evidence shows that the ,agenits,;of
Edgar, with whom Judge Swaync negotiated the‘pm{chaaebf:block o,
‘and also of another lot, wrote him stating that Edgar would not give
a general warranty because the land was part of a tract which was in
dispute. Swayne answered saying that they m}ight‘dx‘{og out block 91
without stating a reason. The agents- had pending in 'October, when
the letter to Swayne was written, a suit in the State court against
Edgar for commission oh -the sale to Swayne. The agents had taken
Judge Swayne over the tract, and had agreed upon the terms and had
sold block 91 to him,  ~ . e
 The custom in Judge Swayne’s court was to dispose of the criminal
calendar first, and when that was coneluded to call the civil list, and
sot the cases for trial at convenient times in tho future. The criminal
cases were not concluded at the November, 1901, session until about
b o’clock Saturday night. Judge Swayne then took up the civil list,
- upon which the case of Florida | ICGUii'G"i!PP"lujed,'z_m(l made a further
statement that the member of his family who had contracted through
him for block 91 was his wife, and that she wag purchasing with money
derived from her father’s estate. . IHo declined to recuse himself, and
stated that the case would be heard on the Monday following unless

le;g&l*;;t(;iih;l,fohcdntikllutri;ie was laid, L
The plaintiff’s lawyer, Paquet, asked thnt the case should be set
down for Thursday of ths following week, averring that it was too
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lato to summon witnesses that night; thiat Sunday they could not he
summoned, and therefore the case could not ‘he ready on Monday.
This request was refuséd by Judge Swayne, who insisted that the case
should go on on Monday. At about 5.30 or 6 o’clock the court
adjourned, Neither Simeon Belden nor E. T. Dayis was present in
court at any time when Judge Swayne made announcement concerning:
his connection with the purchuse of block 91, Bélden being ill witﬁ
facial paralysis and confined to his bed at the hotel in Pensacola,
5. T. Davig was not of counsel in the case and had no connection with
it-up to the time that court adl'dm‘h’ed “on Saturday, November 9, at 6
o’clock. During the evening Paquet diew up the necessar Eapcrs?tk)
commence an action of ejectiient in the county court of Escambia
County, Fla., against Judge Swayne for tliis block 91, upon the theory
that he had contracted for tho land with Edgar, who claimed to owh
it, and who had admitted that he wag in possession and that the con-
tract was subsisting between them, and that the titlo of the alleged
owner could be tried out-in the State ‘court, where the, particy would
get botter justice, Swayne standing in the shoes of Edgar. - T -y took
the liberty of helioving, from all the ovidence, that Judge Swayne
wag the real purchaser, though he had said that the title was to be
taken by his wife. o B WO T
‘The papers were taken to Simeon Belden at his hotel, where he was
ill, and he signed them, K, T Davig was employed to bring this suit.
At the same time it was agreed that the suit of Florida McGuire in
Judge Swayne’s court should be dismissed on Monday. Davis was
enguged to do it, Paquet having been called to'New Orleans by sickness
in his family, 'The suit against Judge Swayne wag brought that Sat-
nrday night and the process served on him. On Monday, at'the opén-’
ing of the court, Mr, K. T, Davis asked for and obtained from Judgo
Swayne an order dismissing the suil. of Florida Mc¢Guire. Immedi-
ately, Mr. W. A. Blount, esq., one of the defendants, and also attor-

ney for defendants, arose and stiFgestéd that Paquet and Belden,
attorneys for Florida McGuire, and Davis, who appeared to ask fora
dismissal of the suit, had been guilty of contempt of court for bring-
ing suit ‘against Judge Swayne in the county court of Kscambia
County. This action was in pursuance of a previous conferonco
hetween Blount and Swayne held before court convened, when ' it was
agreed upon.  Judge Swayne ordered a rule to show cause upon an
unsworn statement prepared by Blount, which was served on Davis
nnd Belden, Paquet })Oing}‘ubsont. The next day (Tuesday) Davis and
Belden appeared and submitted an-answer purging themsoelveg of the
contempt and averring their right, ag counsel, to bring the suit.
Some testimony was’ taken to show that the suit: against Judge
Swayne had heen hrought and process served on him Saturday niglht
about 8 o’clock; that was all.  Whereupon Judge Swayne procecded
to adjudge Belden and Davis guilty of the *‘charges which were in
violation of the dignity and good order of the said court and a con-
tempt thoreof,” and after some abusive remarks sentenced them to be
disbarred for the term of two years, to \my a fine of $100 each, and to

undergo an imprisonment for the period of ten days in the county jail.

They were duly committed and reninined confined three days, when
they were released pending a habeas corpus allowed by Judge Pardee,
of the circuit court. That habeas corpus case resulted in a decision
that Judge Swayne had jurisdiction of Belden and Davisin a contempt

.
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proceeding; as the averment in the paper filed hy Blount was that they
were ofticers of the dourtyand therefore the circuit court could not
question higdecision, hig findings of fact, or thocorrectness of hig judg-
ment that they had committed a contempt, exdeépt in so far as he had
exceeded “his jurisdietion by imposing ‘hoth fine @nd imprisonment,
the statutes providing in certain cases for fine or imprisonment as:a
punishment for contempt.- To that ‘extent the decision: of Judge
Swayne was reversed and the culprits allowed to choose which they
would suffer, fine o7 imprisonment, Belden; who was a very sick man,
about 70 years of age, chose to serve out his sentence in prison; ‘Davis
paid-jtho,ﬁne"bfﬂﬁil‘()(); o PR : e
Your committeo are of opinion that Judge Swayne was guilty of
_gross abuge of judicial power and mishehavior in ‘office in this case.
'g‘hé ‘believe that he had no authority or right to adjudge Simon
Belden and E. F, Davis guilty of o contempt of court under the cir-

cumstdnces of the case. L Gl e
Second. That if authority can be found in the law for holding the
action of these attorneys a contempt, that in the ahgenco of evidence
of intent to commit a contempt - other than that to be gathered from
the fact that the suit was brou rht’:S‘ut,i‘u'dn!\‘r‘,'i‘;ighta‘md the process
served the same night, and in the face of their answer’ that no con-
tempt was thought of or intended, to adjuge them guilty was a gross
abuse of power, , o e L
Third, That the sentence imposed by Judgo Swayne was unauthor-

ized and unlawful. ‘It can be accounted foronly on the theory that
the ljudge imposing it was ignorant or vindictive. o

The statute conferring power upon the court of the United States is
ag follows : o , o

The suid couirts shall have power to imposo and administer all necessary oaths and -
to "t,inish[b}‘ fine or imprisonment, at the discretion of the court, contémpts of théir
authority: Provided, That such power to punish contenipt shall not be construed to
extend toany cases ¢xcept the misbehayior of any person ‘in their presence, or #o
near thereto sd to obstruct the administration of justice, the mishehavior of any of
the officers of said courts in their oflicial transactions and thé disobedienco or resist-
ance by any such officer or by any party, juror, witness, or other person to any lawful
writ, process, order, rulg, decree, or command of the said court. :

- In'his address to the subcommiittes Judge Swayne was agked to point
out the part of tho statute which conferred the authority for his uction, -
He said, *The words ¢ the misbebavior of any of the ofticers of the
said courts in their official transactions.’” } .

At the time he sentencéd Davis and Bolden Judge Swayne declared
that the contempt did not consist in bringing the suit in the' Stato
court; that the attorneys had a perfect right to sue him there, hut
that his belicf was that the suit was brought to force him to recuse

himself in the case of Florida McGuire, ,

It must be remembered that at the time the sentence was pronounced,
indeed, before the contempt proceeding was commenced, the case of
Florida MeGuire had heen ended by the consent of Judge Swayne,
upon motion of K. I', Davis, for the plaintiff, and that the agreement
to end the case had been peached by the lawyers, Paguet, Davis, and
Belden, before the suit was instituted againgt Swayne in the Stato
court on Saturday. How, then, could their action” in bringing that
suit be construed into ‘an attempt to force Judge Swayne to recuse
himself in the cage of Florida McGuire? Such u pretense wag idle,
especially in view of the fact that the purpose to arrest and punish
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these men for contompt of ‘court had been formed and agreed upon
between Blount ‘a ,1:?f’f§W*fy;,,Of‘i“,ﬂié“ﬁiﬁi‘ﬂiiﬂ “before: court met and
before either could know that the Florida McGuire case was to be dis-
missed by tho pluintiffs, The acousod lawyers had a right to bring
‘the suit, . Their motive could not' have been to affect in any way the

disposition of the Klorida McGuire case in Judge Swayne’s court,

because that cage being ended could not he affected or the conduct of

th?i‘ E.udgc influenced thereby. ' L

, ¢ére was no testimony before the court from which a.conclusion
as to the motives of the accused could be judged except. the fact that
the suit had been brought in the State court Saturday night and the
‘gmcass sorved that night, The fact, viz, that the process was served
Saturday ‘night, was, in Judge Swayne’s  eyes, according to his state-
ment hefore tho cominittee, the chief gravamen of the offense. . From*
that fact ho concluded that the motive of the accused was to “‘insult
the dignity and disturb the good order of his court.” The committee
is of opinion that there was no evidence before Judge Swayne from
which such a motive could be inferred, certainly not from the facts in
evidence before him, =~~~ . e :
The words under which he claims the right to condemn have been
quoted, but they do not fit the case. 'They are the * mishehavior of
any of the officers of the said courts in their official transactions.”
The act complained of was not done by these men ag officers of the
district court of the United States. .They were acting as officers of .
the court of Escambia County, Fla., in bringing the suit, Therefore
the action was not susceptible of being construed asg a contempt of the
district court, It was not an official transaction in any senge by offi-
cers of the United States court. Their character as officers or attor-
neys of that court gave them no power to do the act complained of.

It was only becauso they weore attorneys of the court in which the suit
was brought that they could do it. ‘ L T
1f it was an ‘“official transaction® it was an official transaction in the
county court of Kscambia County, not in the district court of the
United States. Certainly no one will contend that Judge Swayne
could punish them for an oflicial trangaction in another court, no mat-
ter how offensive it might bo to his dignity or humiliating to his pride
or 'dngmoing to his character; certainly such an act could not offend
against the * dignity or good order of his-court.” y o
If, then, they could not be properly fined and imprisoned for bringin
tho suit, what offense did they commit that warranted such severe an
disgracing punishment? L o o
~ But it may be contended no judge can be held responsible for a mis-
take of law. ~All judges make mistakes. For an error of (];u.dgmentforv
wrong exercise of diserction a {u‘dge ought not to be and can not be
punisheéd. Let this contention be granted. At the same time, none
can disputo that for a mishehavior in office a judge may be impeached.
All the cases that have been tried may be cited ag proof of that
proposition.” - L | ) : .
Judge Pickering was impeached by the House and convicted by the
Senate for-releasing the ship /2« to her owner without taking a bond
after she had heen seized for violating the excise law, and for appear-
ing 11?011 the bench when drunk, and for using profane language. -
Judge Addison was impeached and removed from office for refusing
to allow an associate judge to address a grand jury and a petit jury,



ccir decided.
¢ o lawyer

) 'aoh‘g(d‘ for disbarring atid impri
.who' wrote and published 4 criticism of one'of his opinions; * =
~ In all these cases the defense was stoutly inade that they: were mere
“mistakes of law, not indictable, and therefore not'subject for impeach-
‘ment;; It did not aviil to provent the House from preferring charges.
If this reason is ‘good, then no judge can be called to answer for a mis--
behavior in office which ig not also an indictable offense. This is not
the law nor-the practice. - = T O DS I R T
In'imposing.sentence upor Davis and Bolden Judge Swayne exceeded
- his ‘authority by imposing both fine and imprisonment. This ‘error
was set right by Judge Pardee, the circuit judge, bub not until both’
bad served thred days in the common jail. RE o
The animus and evil intent of the judge was mainfest by his’action
and speech. So cager was he to punish’ that he disbarred these law-
yers for a term of two years. If his amicus curia, Blount, had not
warned him, that unlawful sentence would have remained. - His speech

when imposing sentence is deséribed by the witness.
SiMEON BELDEN testifies: T RS ;
Q:"Now I will, ask you what was the manner of Judge Swayne when ho ‘was

inflicting this penalty.-—A. Well, it was gross and offensive; he entered with a slan-

derous attack on the a‘ttorne{s. ' o : :
Q. Veryslanderous?—A, Yes, - , P e
Q. Tell what he said.—A. I don’t recollect his words exactly; it was published

in the newspapers here. ” R :
Q. 'It was harsh and offensive?—A. Very, indeed. (P. 264-265.)

E. T, DAvis, page 284:

v Q. Agﬁ;e time of imposing this sentence what was Judge Swayne's manner?—A.
ery abusive, . . - ,
@ Can yott state what o said?-=A. T don't know that I can stateit in’so many
words. . He called ug ignorant, said ‘our action was a stench in the nostrils of the
people, aiid a good many other things I'can not repeat. ‘ :

- Q. His manner was very harsh and abusive?—A. Extremely so. .

For a constructive or indirect contempt it-is the Jaw that one charged
may purge: himself, and that he can not' thereafter be punished. 'In
this- case Judge Swayne listened to no excuse. He found an evil
motive for a lawful action without evidence and against the oath of
the ‘accused. The excessive and unlawful character of the sentence
and the grossly offénsive manner in which it was pronounced leaye no
room for doubt that Judge Swayne was not animated by a desire to
Erotect:the_dignity and good order of his court, but to punish what

e considered a personal affront to himself, This constituted an
arbitrary, unlawful, and oppressive abuse of his judicial power, and
& high misdemeanor in officé, . . T S

~ The fact can not be disputed that Judge Swayne imposed a punish-
ment on Davis and Belden which the law did not warrant, .Tge only
question in the case, thon, is whether he is to be excused and go
unpunished on the ground that he made an innocent mistake of law.
No one doubts the proposition that a judge can not and ought not to
be held responsible for innocent mistakes of law. Neither can anyone
justly contend that a judge should not be punished according to law
for knowingly and willftﬁlyjinipo}éing,,an illegal sentonce. Whether
his motive be revenge or mere wanton disposition to exercise arbitrary
power or an intention to punish for a personal insult, in either case he
can not be held guiltless or excused on the plea that he innocently errved.
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The great, question,then, in every case that ariscs must he, Why
did he do it? What motive prompted? What intent animated?
Being a human being and not divine or infallible, the actions of ajudge
are to be interpreted by the same rales that apply to the actions of -
other men, It is not to ho supposed that a judge who evilly intends
todoan unlawful act will declare his intention or publish his purpose, -
The motive and intention of a Eldge‘, must therefore be sought and
generally will be made plain by the circumstances surrounding the par-
ticularcase, If a ]yque has no personal interest or feeling ‘n a matter
under consideration, if coolly, calmly, and with deliberation he reasons .
himself into giving a wrong judgment, u wron, ‘motive is never or
rarely ever attributed to him. ~On the other hand, if the case involves
a question of insulted dignity, a personal affront, or, if with heat and
passion, if with vituperation and denunciation a judge imposes a harsh
and unlawt:ul“ sentence upon a prisoner, his motive is not.a matter of
doubt. His motive is as plain g that of s man who assaults with a
deadly weapon. Such a man is held responsible for the natural and
reasonable consequence of his act. He can not be heard to say, I
made a mistake; L thought I had a right to strike with a club a blow
which produce& death,  The law pronounces a layman and a judge
wl;o knowingly does an unlawful act conclusively guilty of an unlaw-
ful intent, ) L -

Ap'ﬁly theso principles to the case in hand. Judge Swayne knew
that the act of 1831 limited the powers of United States courts over
contempt to the special cases named in the act. He knew it, because.
the Supreme Court of the United States has many times decided the
very point, notably in 19 Wallace, 511, where it is said:

The act of 1831 is therefore to theim (the district’ courts) the law specifying the
cases in which summiary punishments for contempt may be inflicted. It limits the
power of these courts in this respect to three classes of cases— =

First, Where thére has been misbhehaviour of a person in the presence of the court,
or 80 near thereto ag to obstruct the administration of justice; - ‘

Second, Where there has been misbehavior of any ofticer of the court in his ‘offi-
cial transaction; and, - T s ey

Third, Where there has been disohedience or resistance by any officer, party,
juror, witness, or other person to any lawful process, order, rule, decree, or com-
mand of the courts, And thus seen, the power of these courts in thie punistiment of
contempts can only ho ‘exercised to insure order and decorum in their presence, to
gecure faithfulness on the part of their officers in their official transactions, and to
enforce obedience to their lawful orders, judgment, and processes. ,

Presuming that Judge Swayne knew the law he knew that proceed-
ing for a contempt not committed in the presence of the court must
be founded on an affidavit setting forth tho facts and circumstances
constituting the alleged contempt, sworn to by the aggrieved party or
some other person who witnessed the offense, -~ Unless such aflidavit
be presonted process will not ho granted. (Burke ». The State, 47
Ind., 528; Batchelder ». Moore, 42 Cal., 412; Rapalje on Contempts,
p. 122.) ’ ~

The most common and, in the United States, the almost: universal practice in this
matter iy to present to the court an affidavit setting forth the facts and circumstances
constituting the alleged contempt, sworn to by the aggrieved party or some other
person who witnessed the offense.  Unless such affidavit be presented process will
not be granted, - (Burke v, State, 47 Ind., 528; Re Judson, 8 Blatch,, U, 8, 148;
Batchelder v. Moore, 42 Cal., 412; Whittem v, State, 36 Ind., 198.) -

Judge Swayne knew that issuing of proofs without filing the proper
aflidavit was erroneous, and that the error is not cured by a subsequent
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filing thereof. (Wilson », The Territory, 1:-Wyo., 168; Whittem' ».
The State; 36 Ind., 196; McConnell ». The State, 46 Ind., 208.)
He knew that.in a rulo'to show cause why.a person shall not be
punished for ¢contempt; the actual intention of the respondent is mate-
rial, in- which respect it differs from an indictmont for the like offense.
Therefore, when the respondent meets the words of the rule. by dis-
avowing, upon oath, any Intention of committing in contempt of court
the rule must be’ discharged. (68 N. C., 897.)" He knew that the
practice in the courts of the United States. as well as in the: State
courts, was: v B . G
- If the party E)rge himself oni oath’ thé court will not hear collateral evidence for
the purpose of impeaching his teastimony and proceeding against him for contempt,
but if ‘perjury appéar the party will be recognized to answer. (U. 8, v. Dodge, %
Gall:, 813 Oircuit Court U, 8 18t Circuit, Mass,; in the matter of John 1. Pitman, 1

Curtis, 189&(:0){1&6,& pt proceedings. ) .

The master did not treat the answer of the clerk as evidencs, This was erroneous,
a8 will plainly a‘p'pearwhén;wef consider what thig Xird@éedi_ﬁggia., k% ¥ -
- Now; one of the imost important privileges accorded by the law to one proceeded
against ag for a contempt is the ﬁﬁhﬁ to purge himself if he can by his own oath.
So rigid I8 the common law ad'to thig that it docy not allow the sworn angwers of the

respondent to ho controverted ag to matter of fact by any other evidence, (U. 8, »,
Dodge, 2 Gall,, 318.) ' o
. 'The rule was the same at common law: ,
- If any party can clear himgelf tipon his outh he is discharged, (4 Bl Com., 286, -
287; Burkoe », The State, 214 Ind., 528.) o e
When the ansiver to a rule to sfxow;cauéo*wh rong should not ho attached for con-
tempt negatives under oath any intentional dlsrespect to the court of purpose to
ggé)truct its process the rule should be discharged. “(In re Wilson Walker, 82 N, C.,
Knowing the law, Judge Swayne issucd a rule to show cause why
Davis and Belden should not be committed for contempt upon an
‘unsworn statement of Mr. W. A, Blount. He put upon the record
another statement of his own presumptively as evidenco or as a justi-
fication of his sct—an unsworn statement of alleged facts, some of
which wero true and some untrue, - R R
- He ignored tho'sworn denial of the accused that they had committed
or had intended to commit u contempt and without any evidenco what-
ever to establish the' fact, cxcopt that thoy had brought a suit against
him in the State court and served him with process Saturday night.
He condemued them to bo disharred for:two. years, to be fined, and cast
into prison. The charge againgt them and of wiiich ‘they wore con-
victed was n contempt of the ‘“dignity and 'good order” of the district
court.of the United States, The offonso consisted, as stated by Judge
Swayne, not in tho act; but. in the intent with which it was done, viz,
to force him to recuse himself in the caso of Florida McGuirve,
Suppose, for the sake of argument, that such was their intention
. viz, to forco tho judge to recuse himself. The intent was never carried
out. No one was harnied. The judge was not foreed to recuse him-
self.. The suit against him in the State did not exercise any influence
on him in that direction, for the very good reason that the suit in his
court was disposed at the request of the plaintiff, with his consent, at
the opening of the court on the first secular day aftcr the suit was
brought against him in the State court, The law does not punish
ﬁuilty.intentions. “One way intend to slander, steal from, or ¢ven kill
iy neighbor, 1f the intent is never carried out no human law exists
“to punisa.
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All these pluin and common principles Judge Swayne must be pre-
_sumed to have known. Therefore he knowingly and unlawfully held
these attorneys guilty of a contempt when none had been committed,
when none ‘c'mi](%r have been committed which were punishable under
the net of Congress, and he did it in violation of the well-established
law of procedure in such cases. ~ A T
We are secking for the motive which actuated Judge Swayne in the
light of the circumstances.  He must have known that he had no right
to impose a fine and also an imprisonment upon these officers of his
court. 'The act of Congress is very plain.- A wayfaring man, though
a fool; need not err there. It provides fine or imprisonment, not fine
and imprisonment, The Supreme Court, with whose decisions Judge
swayne will not plead that he was not familiar, has also settled that
point. (See 131 U. S., 267.) , o o '
Again, still in search of the motive of Judge Swayne in imposing
this unlawful punishment, attention is called to the fact that he sen-
tenced these lawyers to disharment for two years; in other words, to
ruin, To forbid a lawyer the right to practice his profession for two
years is, standing alone, a severe sentence. Such a sentence will scatter
a lawyer’s practice; seriously damage, if not irretrievably ruin, his
reputation, and generally destroy his usefulness and sarning power.
Ought Judge Swayne he heard to say that he knew no better? Evi-
dently if he might'it would be true, because when his amicus curia
stepped up to the bench and suggested to him that he had exceeded his
aut 101'ityslc remitted that part of the sentence.. He ought not to be
heard to ple:d his ignorance, because the highest court decided (19
Wallace, 512) that punishment by disharment could not he imposed
under the act of 1331, The fact that he found it in his heart to imposc
such an unlawful senteénce is helpful in ascertaining the true intent
that actuated him in the whole transaction. - e
Thoe last evidence that Judge Swayne was actuated by an evil intent
to punish a personal affront by a clear violation of the law and an
arbitrary abuse of judicial power is found in his vituperation and
gbuse of thoe respondents at the timoe he sentenced them. - The facts,
as stated by them, are not denied by the judge or his amicus curia,
‘who both testified in the case. His manner was ‘‘ offensive and insult-
ing,” . He denounced these lawyers as ““ignorant.” He vituperated
them as a ““stench in the nostrils of the people:” From these circum-
stances the fact is found that Judge Swayne had something in his
heart hesides an honest intent to vindicate tho dignity of his court,
and that that something was an intent to punish these unfortunate
persons who had fallen into his power, not for offending against the
dignity and good order of the court, but for what he conceived to be
a personal affront, . , ; . ; )
Doubtless an argument may and will be made that Judge Swayne
belicved that the lawyers, Paquet, Belden, and Davis, brought an
unfounded action against him for the purpose of influencing his action
in the Florida McGuire case, and also that their conduct in bringing
the suit after daik Saturday night and procuring the sorvice of process
upon him that night was intended as a personal affront,.and that he
also believed they caused to he published in the papers next morning
notice of the suit (which was not proved), and therefore he was pt"og-
erly and righteously indignant and should be leniently dealt with,
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because what he did was done under provoeation and in the heat of his
displeasure. . , e e
The answer is that if he had observed the common rules of admin-
istering justice and had decided the case as the law requires, he would
never have thought for a moment of *';;uhishing a constructive contempt
after the a'ccusécéi‘had purged themselves under oath. .~
Certainly no hurt feelings, no offended dignity, even no legitimate
desire to punish a punishable contempt, could justify or excuse the
grossly unlawful and excessive punishment imposéd in this case.
If the independence of the judiciary and their power to protect their
own dignity and honor are indispensable to a free government, the
right of the great: body of earnest, learned, and faithful men who prac-
tice at the bar to be'exempt from cruel, unusual, and unlawful punish-
m’en,tg‘é at the hands of ju(}ges for imaginary or real offenses is no less
sacred. , o : , ; , L Sl
For such a ‘high misdemeanor in office no judge should be allowed
to escape just punishment on the plea that he made a mistake of law.
If'allowed, there is no arbitrary abuse of discretion, no disobedience
of law, no oppression or outrage upon the rights of liberty or property
that could not go unwhipt of justice. ,

HOSKINS OASE.

~ Third.—The case of W. H, Hosking is one of peculiar hﬁl‘ds}n&)
This man was advanced in years and was unable to read or write, . He
was engaged in the business of producing turpentine, growing cotton,
and general merchandising. He had accumulated property worth
about’ $40,000, and owed debts amounting to about $10,000. A part
of this indebtedness was of the firm of Hoskins & Hilton, of which he
had been a partner, He had sold out his interest in the firm under an
agreement that the fjurchaser would pay the indebtednesd of the firm.
is  agreement was' not kept, and some suits were brought against
Hoskins, in which h was defended by a lawyer named J. N. Calhoun,
" on the ground that the suit should have been brought against the per-
son who had agreed to pay the debts. Of course, the defense failed
and Hoskins paid. . ‘ DT T AP

This was the beginning of irouble. The evidence is full and con-
vincing that a lawyer named Boone conspired with Calhoun to put
Hosking in bankruptey in order to plunder his estate. . Some claims
came intotheir hands for collection. gﬁloskins' mid E-omptly'on demand,
and notified Boone, through his counsel, Judge Liddon, that he was
prepared to pay everything he owed. Boone gecured claims to the
amount of $500, and without authority of his clients commenced pro-
ceedings involving bankruptcy against Hoskins, swearing to the peti-
tion himsclf, Certified checks were sent to all the creditors; soime
took them and withdrew; others were deterred by Boone’saction. He
told them that ‘they would subject themselves to large costs and fees
~ if they took their monoy. ' ,

Judge Swayne, against objection, gave time to Boone to obtain a
proper verification of the complaint; then to get more creditors to
sign the Igetitio'n in place of those withdrawn. This he did at least
twice. Hoskins filed a denial of insolvency and deémanded a trial;:
Meantime one Tunison, United States commissioner and next friend
of Swayne, was taken into the conspiracy. Hoskins was adjudged
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bankrupt, a receiver was appointed, all his ({)1’6‘ erty seized, his store
closed, his men intimidatéd, and ruin stared him in the face, as his
business of producing turpentine necded daily care. He went to
Boone with t.llm"inoney to pay all'his debts. Boone told him he would
be in contempt of court if he attempted to pay money to the creditors,
and demanded $1,000 for himself, and $1,000 for '‘Tunison, and all
costs, Hosking refused. ; B , o
Calhoun, asreceiver, sent & man named Richardson to seize Hosking’s
books of account at one of hig branch stores. He found a hook belong-
ing to the firm of Hosking & Bro., which had been left there for a
~ bookkeeper to make up. On his return he met C. H. Hoskins, a son
—of W. H. Hoskins, one of the firm of Hoskins & Bro., who demanded
the book, stating that it did not belong to his fatherand contained noth-
Vo Ty . an e Pum = it ’ i " . el
m%' pertaining to his business. Richardson refused to give it up; a
fight ensued, and young Hoskins took the book by force. The next
step of the conspirators was to commence proceedings for contempt of
court againgt young Hoskins, The motiveis fully explained by a letter
from Boone to Tunison. ,

[Robt. J. Boong, attorney and counselor,)

- ,  MARIANNA, FraA., March 18, 1902.

GentLEMEN! Inre W, H. Hosking, involuntary bankruptey. =~ . .

I beg to inclose you herewith another claim to be added to the amended petition,
to the amount of $200, which you will please have the conrt to include. I have just
received telegram from Calhoun stating that the petition had not yet arrived. I
have wired for same three times in the last two days and trust same will reach vou
to-night. This additional claim of $200 is a stunner to them I presume,

I trust you all will be able to handle the matter all right. [ feel sure that we hare
them coming our-way now, and if we can have C. D, Hoskins allached for contempt it will
break the old man down sure. ,

Please advise me in the premises as early as possible and oblige,

Very truly, yours, ‘
Rosr. J. BoonE,

Messrs. TunisoN & LorriN, Pensacola, Fla.
(Inclosures.)

‘'W. H. Hoskins, finding that he was not allowed to pay everything,
averred his solvency, and demanded a trial on that question. Judge
Swayne refused to proceed with the case until the book taken by
young Hoskins was produced. - | o ,

The following motion was made by Mr. Tunison on behalf of peti-
tioning creditors: o N

On account of the forcible taking away of certain hooks belonging to the estate of
the alleged bankrupt, ;I)F' the son of the bankrupt, from the possession of the receiver
herein, as fully set’ forth in the petition and afzﬁdavit“ofg.]'. M: Calhoun,; receiver,
heretofore filed, which books are essential to the ascertainmentof the true condition
of the estate, and the continued withholding of the books from the custody of the
receiver, petitioning creditors ask for a postponement for such a time as will enable
them to secure the information believed to be contained in those books. L

By Mr. Eagan, vepresenting intervening ereditors; alsoby Judge B. 8,
Liddon and W. H. Price, representing W. H. Hoskins, respondent.

Now, your honor, we desire to oppose the action for a postponement and continu-
ance on the grounds stated, for the reason that the said C. H, Hoskins alleged to have
the books in question is not a party to the record of these proceedings; for the fur-
“ther remson that those books are not under the control of the intervening creditors
or respondent, W. H. Hoskins; on the further ground that it i not true that the
‘books contain any matter, items, or accounts, or any business transactions of any kind
or in connection with the business of W, H. Hoskins, who is the respondent, or of



any firm wilh which he

rm with which hi rof which lo was & member; and we
are ready now to submit '

4 t to your r. proof of these fucts by W. H. Hoskins, W.H,

Price, who has recently ‘examined these books, and also by T. A. Jennings, vice-

resident of the J. P, Williams Company, Savannah, Ga.; that he has recently exain-.

ined these books-—that is, since the beginning of these proceedings—and that the

same did not contain any accounts or business transactions of any kind of the busi-
ness of W. H, Hoskins or in corinection with these proceedings. =~

We also proffer to prove the samo things by W. H. Hoskins, who also knows the

~what they contain, .~ .
r to prove that the books in question are the books of a firm called Hos-
sed of J. y__andiCl, ‘D, Hoskins, and have reference, solely to
natters c ; that W. H. Hoskins was neyer i y manner a part-
ner or in any way connected with said firm; and further; that the 00ks are not
absent by the congent or advice o any of the inte ng creditors herein,
or of tho'said W, H. H 16 whereabouts of the
said booke, or have see Hoski

By THE ¢( , on, states that it beliey m
ly showing before  the court was an afidavit
the book, that he believed it contained something

4 case i8 in'a measure responsible for the absence
r these. circumstarnces can not permit the bank-

"i'zif‘;s‘iiisweivt()' ‘the moti

important; that the bankru
of the books in question, and

rupt nor his friends to testify to their contents in their absence until some better

showing is made or tendered as to their whereabouts, R
W, H. Hoskins was_present in_court with his counsel and offered
testimony of soveral disinterested persons who knew the facts that .
~ the books to which Judge Swayne alluded had been taken by one
C. D. -Hoskins, to whom, as one of the firm of Hoskins & Bros., they
belonged; that W. H. Hosking, the alleged bankrupt, had no interest
inr.saiﬁ firm; that the said'books weré not in the possession of W. H.
Hoskins or under his control; that they contained no written items or
accounts of yny business transacted of ‘any kind connected with the
business of W, H. Hoskins, or of any firm of which he was ever'a
member, and that he had nothing whatever to do with the taking or

anly\z'. knowledge of s ~ :

knowledge of their whereabouts, -~ =~ "
Notwithstanding, the said Charles Swayne, in the absence of any evi-
denceto the contrary save an aflidavit of one Calhoun, who had never
seen the books, but swore he bolieved thoy contained something ¢
importance in tho case, refused to proceed with the case, stating: tha
he ¢ would not belicve the evidence offered if sworn to by his brother,”

and continucd tho hearing of the samo without day, to the great injury

of the said W, H.
Young Hoskins had been. b a hich
was so foarful that he suid he would thor die than go to jail. His
uncle, one Rhodus, ywent to Tunison, who had instituted the contempt
proceeding, and paid him $50 and agreed to give $50 move if Tunison
would intercede with Judge Swayne to let young Hoskins off with a
fino without imprisonment.. Tunison took the money, but Swayne
insisted upon going on with this' case against young Hoskins, who
finally put an end to Swayno’s persecution by taking his own life.
W. F Hoskins, “despaiving of getting justice or a hearing, paid
the creditors in full and such costs ag Culhou’n demanded, .~
The whole disgraceful perversion of law and justice was made pos-
sible by the complaisancy, stupidity, or worse, of Judge Swayne, who
lent himself to a conspiracy to ruin an honest man by aiding the con-
spirators-in every way in his power. e had no right to refuse a
hearing to Hoskins on the ground that a book taken out of the custody
of the receiver’s clerk by any other person must first he produced. It
was a denial of justice. It was an arbitrary and oppressive abuse of
H R—58-2—Vol 6—2 :

had been hiding out to escape arrest, of which™he
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power. There was no sufficient testimony before the judge that the
hook had any relevancy to the case; nothing but the affidavit of the
recciver, who had never scen the hook, that he helieved it contained
something necessary to the determining of the question of Hosking's
solvency. In the face of an offer to prove the fact by disinterested
and 00111;l)et6nt testimony, among others that of a person who had exam-
ined it, the judge refused to believe anything, saying that he would not
believe his own brother if he would swear to'it. In his argument
before the subcommittee, Judge Swayne was asked why he refused to
hear Hosking’s witnesses to prove that the book was that of Hosking
Brothers, and . contained nothing whatever pertaining to the business
of W, H. Hoskins. His answer was because he would not belicve the
witnesses. ; , , _

Being interrogated by the subcommittee as to why he refused to
hear Hoskins’s witnesses, Judge Swayne testified as follows:

Mr. Parmer. Did not you state it

PaL -Did wag tunnecessary for Hosking to submit any
proof about these books? ~ Does not the record show that? :
Judge Bwayne. There was a witness upon the stand who testified as to Mr. Hos-
king's ability to pay his debts, o N :

p l\h’i,’;'l‘«’{\;;ﬂ\lm{. But what had that to do with the proof sihmitted by the witness
ennings < ~ G e ‘
Judge Bwayne. Well, that requires a further answer. - And thore was, 1 believe,

some evidence by a man they called Price, on this subjeet, but that man’s name was

not Price, although he went by that name. He wag designated as Price, but his
name was really something else, which I do not now recall.

Mr. Parmer, Then you mean to say in substance that you did not have any confi-
dence in that witness? .

Judge Swayne. I certainly did not. o ‘ o o
Mr, Paimer, Well, do you think a judge has the right to take that view of a witness
in the administration of justice?

Judge SwAYNE. Yes, gir. . ; o

Mr. PALyER. At the time you made that ruling was there any proof that Hoskins
had ordered his son to take the hooks back? ‘ o

Judge Swayne, Well, I wanted to have the books in court when the trial came on’
or show that theycould not he had. Lin e ‘

Mr: PALmer. That ig just the point; and you refused to hear anything on the point,
and would not hear the witness or hear the testimony?

Judge SwaynEe. I did not see how 1 could.

Mr. PArmer, That ig correct, ig it?

Judgo Swavne. Yes, sir.

This action of the judgo presents at least an entirely new feature in
the adminijstration of {usticc. A suitor i denicd the right to offer
cevidence in support of his case hecause the judge has inade up his mind
in advance that the witnesses offered are not worthy of belief. »

In this case Mr. Price, one of the witnesses, was a practicing attor-
ney of the courts of Florida, and, presumptively, & perfectly worthy
man. Mr. Jennings was one of the largest producers of turpentine
in the State, a substantial business  man, personally known to at least
one member of the committee to be of irreproachable character and
standing, 'W. . Hoskins was at least competent to testify that the
book was not his and was not used in his business, ;

To refuse to hear these witnesses was an unwarranted and unheard-
of proceeding. To continue the case of Hoskins without day, under
the circumstances, was an unparalleled abuse of discretion on the part
of the judge which amounted to a denial of justice,
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O’NEAL OASE.

Fourth.—The facts in the case of W. C. O’Neal are as follows:
One Greenhut had been appointed trustee in bankruptcy of one
Scarritt Moreno. Gréenhut brought an action in the county court of
Escambia County for the purpose of having certain. land, the title to
which wag in the bankrupt’s wife, brought into the bankrupt’s estate,
and also to reliove the'said land of a certain mortgage of $13,000
which appeared to be a lien upon it, which had been given the Nationa
Ba'nkfog? ensacola and by them assigned to the bank. Greenhut wasa
director and O’Neul was president, Greenhut was also indorser on
Moreno’s paper in the bank for $1,500. T
On the 20th day of October O’Neal was passing along the street in
front of Greenhut’s store. Greenhut was in conversation with another
‘man, O’Neal spoke.to him and said when he was at leisure he wished
to speak with-him. - Greenhut said he could speak at once and invited
him to enter his store. O’Neal reproved Greenhut for including the
bank in the suit which he had brought. He stated to Greenhut that
he, Greenhut, was aware of the fact that the $13,000 mortgage was
genuine; that the bank had advanced the money and had parted with
it for a valuable consideration; also that he, Gireenhut, had often prom-
ised to pay the indorsed paper upon which he was liable to the bank,
but had not done so. But words passed, when O’Neal passed out "o‘%
the store, followed by Greenhut to the sidewalk, where an affray
occurred in which Greenhut was stabbed by O’Neal with a pocket
knife and seriously injured. O’Neal swore that Greenhut agssaulted
him and that, being a much weaker man physically, he defended him-
self with a small pocketknife. =~ = it s
A proceeding for contempt of the district court of the United States
was commenced, in which B. C. Tunison appeared for the receiver,
Greenhut. - G P TR L
- At the time of the affray the district court was not in session. The
difficulty took place at a considerable distance from the court-house on
a public street, Judge Swayne was not at the time in the district.
- The charge for contempt proceeded upon the theory that the assault
having been made upon a receiver in bankruptcy appointed by the
district court, for some matter growing out of his actions ag receiver,
that a contempt of the district court had been committed. O’Neal had
been arrested in the State court for his offense against the law. When
the rule to show cause why he should not be committed for contempt
was served, he employed counsel and made answer, denying any intent
to coinmit a contempt of court. ) ‘
The testimony of Greenhut and (’Neal was taken; none of the
bystanders were sworn, nor was any other person sworn. O’Neal denied
the contempt and explained that the quarrel grew out of the relations
of Greenhut to the bank, and what he claimed to be his dishonesty in
includin%r the bank in the suit. Greenhut contended that he was an
oflicer of the court, and that he had been assaulted on account of his
official acts, and, as a consequence, had been laid up for a period of
time and rendered unable to perform his duty as receiver. :
Judge Swayne sentenced O’Neal to be imprisoned in the county jail
for a period of sixty days,
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The act of C()iigx'css deﬁning the power of the United States courts
to punish contempt is as follows: :

The sald cotrts shall have the power to imposa and ‘administer all necessary’oaths
and to puiish by fine or itnprisonment, at the discretion of ‘the court, contempt of
their authority: Provided, That such powar to. punish contempt shalfﬁpotjbc‘(x)m
strued to extend to any cases except the mishehavior of any person in their presence
or g0 near theretoas to obstruct the administration of justice, the mishehavior of any
of the officers of said -court in thcir ofticial ’trx‘msactio‘t‘ié‘, and the disobedience or
resistance by any such officer or by any party, -juror, witness, or other person to any
lawful writ, process, ordér, rule, decree; or command of the said court. ; :

Manifestly the case of O’Neal was not within the act, The offense
was not committed. _ ;

@) In the presence of the court. - PR

5) Or so near thereto s to obstruct the administration of justice.

¢) It was not a mishehavior of an officer of the court in an official
transaction. : o

(4) Was not resistance of any lawful act, order, rule, decree, or
command of said court by any person, s S

This nct was pagsed after an unsuccessful attempt to impeach Judge
Peck for striking the name of an'attorney from the roll for an alleged
contempt of court committed by him in publishing ‘a ¢riticism of a
published opinion of the judge in a case in which the attorney had
ap&);eared and which had been appealed. TR

he impeachment proceedings provoked long discussion as to the
common-law’ power of United States courts to punish ‘contempt not
committed in the presence of the court. To set doubts at rest and to
" define the powers of such courts this salutary act was passed. It
bounds and limits the rights and powers of these courts and its trans-
gression ought not to be regarded lightly in cases involving the liberty
of citizens of the Republie. B TN e

The action of Judge Swayne was, to say the least, arbitrary, unjust,
and unlawful. It could have proceeded only from either willful dis-
regard of the law or from ignorance of its provisions, an excuse which
he: will not be likely to set up. : S

If an unlawful act is committed by judge or layman the law conolu-
sively presumes an evil intent. - Lo ‘

The theory ‘upon which O’Naul was held guilty of contempt of
coutt was: i’ . ' :

a) That Greenhut was an officer of the court. | ’

; g)‘r'l_‘hab he was assaulted for performing an official act in the line
of duty, =~ B : .

(¢) 'That he was disabled by the assault from- performing his duties
as receiver for about two weeks, s o

Suppose all the allegations to have been proved, before the assailant
of Greenhut could be held ‘guilty of contempt of court some proof
should have been produced to show that O’Neal’s purpose in commit-
ting the assault was to punish Greenhut for his official action-and to
disable him from performing his duty as receiver. o -

It his purpose was to rebuke Greenhut for his bad faith asa bank
director, or 1f the (uarrel between the men which resulted in the fight
had its origin in a dispute about Greenhut’s knowledge that the mort-
gage was genuine'or that Greenhut was endeavoring to escape liability -
upon his indorsement to the bank of Moreno’s paper, and if he bad no
thought of the court or intention to interfere with its operations, then
certainly he was not guilty of a contempt. O’Neal did not assault
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Greenhut becanse Greenhut ‘had sued the: bank, but because he had
sued the bank knowing that his contention was false. That was the
occagion of ’Neal’s remonstrance which led to the fight. - oy
 Whatever his purpose, the agsault was not committed in resistance
of any order, decree, rule, or commmand of the court. Mo one pre-
tends that it was. The only claim is that the court has power and
should protect a receiver in bankruptey by punishing anyone who
gum‘relsj’\‘v‘ith’l’gim‘ on uccount of anything he does in ‘the line of his
uty as receiver. If it has such poiwer, it is not conferred hy the
statute. And as the district court has no other authority to punish
for contempt except that which is conferred by the statute, the con-
clusion is that in this case a citizen of the United States was unlaw-
fully condemned to “P‘t‘ison.' . .
- The ‘answer of O’Neal purged the contempt, and it was error to
punish him for it. o o ’ ’ :

OUASE OF YOUNG HOSKINS.

“The contempt proceeding agninst young Hoskins wes instituted by
Brown Calhoun and: Tunison to ‘“break the old man down” in fur-
therance of their nefarious scheme to. force him into bankruptey to
the end that they might plunder hiy estates. - It was based upon the
theory that Hosking had resisted: an order of the, court—not & special
order but the gencral authority. of the receiver in:bankruptey; to

ossess himself of the property of the bankrupt.  If the book did ‘not
selong to the elder Hosking, and contained nothing pertaining to his
business, then the receiver had no right to take it. If he had no right
to take the book, then young Hosking could not be lawfully adjudged
guilty of contempt in resisting. , RSN

"The law upon this point is settled to numerous cases as follows:
_ Disobedience to unauthorized requirement is not'a contemipt. An order punigh-

‘il‘lll‘ggs %?iél)\#!len the court had no authority to' make the ‘or(fer disregarded. - (104

‘The court could not lawfully order the receiver of W. H. Hoskins,
the father, to seize and carry away the property of C. H. Hosking; the
~gon, If such an order J;jhace‘bféé}l' made it might have been lawfully
resisted, but no such order wes made. The receiver was acting under
‘his general power which certainly gave him no right to take and carry
away the book in question if “1t-'did not belong to the bankrupt.
Hence the important and only question was, Whose'book wagit? - Upon
this question Judge Swayne refused to hear testimony. He had no
" evidence before him beéaring upon the question of the ownership of the
~ book but the affidayit of Calhoun, the receiver, who"had never seen it

and swore only to his bélief that it was the bovk of ‘the elder Hoskins,
~ Young Hoskins hid in the woods for some weeks to avoid arrest.
He' had a mortal dread of going to jail, and said he would die first;
and die he did.  Judge Swayne voefused the request of Tunison, the
receiver’s counsel, to let Hosking off with a fine without imprisonment
" if he-would plead guilty, although 'the bankrupt business had all been
. settled, and the production of the book was no longer of the least
consequence. . Judgo Swayne refused to hear evidence on the subject
of the ownership of the book on the ground, as before stated, that he
would not beliéve the witness, and' that he would not believe his own
‘brother if he swore that the book did not belong to old Hoskins,
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When the news of the failure of the cffort to procure his discharge
reached youang Hoskins, he committed suicide. These facts need no
comment.

TUNISON CASE.

Fifth.—The evidence established the fact that Judge Swayne reap-
pointed ‘B. .C. Tunison commissioner of the United States after a
trial in his court in which Tunison, as prosecutor, had been success-
fully impeached as a witness. ‘ e , 4 G

The evidence also establishes that the members of the bar at Pensa-
cola, Fla., and elsewhere in the district, and suitors in the United States
court are of opinion that Tunison has the power to cxercise undue
influence over Judge Swayne and that he does exercise such influence.
To such an extent does this belief prevail that lawyers advise their
clients to employ Tunison in their business ag the best and only way
to succeed in Judge Swayne’s court. . o )

. Nospecial acts of favoritism were shown. Neither was it proved that
Tunison won an undue proportion of cases in the United States court.
Nevertheless, the opinion stated is widely entertained. Tunison was
"~ shown to be very friendly with Judge Swayne—so friendly that he
declined to pursue a habeas corpus ease in which he had received a fee
of $100, averring that he did it because Judge Swayne was his friend.
The case referred to is that of Davis and Belden, committed by Judge
Swayne for contempt of court. It may be remarked that Tunison
neglected to return the retainer. 'The testimony satisfies the cominit-
tee that Tunison is a dishonest man; also that he is indorser on a note
of Judge Swayne that hag been renewed for seven successive years in
the Pensacola Bank. . . S St

The charges and specifications not covered by the foregoing findings
were not proved by sufficient evidence to warrant action upon them.

Upon the whole case it is plain that Judge Swayne has forfeited the
respect and confidence of the bar of his court and of the people of his
district who do business there. He has so conducted himself as to
earn the reputation of being susceptible to the malign influence of a
man of notoriously bad character. He has shown himself to be harsh,
tyrannical, and oppressive, unmindful of the common rule of a just
and upright-judge. He has continuously and persistently violated the
plain words of a statute of the United States, and subjected himself to
punishment for the commission of a high misdemeanor. . He has fined
and imprisoned members of his bar for a constructive contempt with-
out the authority of law and without a decent show of reason, either
through inexcusable ignorance, a malicious intent to injure, or a
wanton disposition to exercise arbitrary power. IHe has condemned
to a term o} imprisonment in the county jail a reputable citizen of the
State of Florida over whom he had no jurisdiction, who was guilty of
no thought of a contempt of his court, for no offensc ngainst him or
in the presence of the court, or ‘‘in obstruction of any order, rule,
cou}xlmand; or decree,” and after the accused had purged himself on
oath, : o o \ .

For all those reasons Charles Swayne has been guilty of mishehavior
in his office of judge and grossly violated the condition upon which
he holds this honorable appointment. The honor of the judiciary, the
orderly and decent administration of public justice, and the welfare of
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the people of the United States demand his impeachment and vemoval
from the high place which his ccnduct has degraded. -

It is vitally necessary to maintain the confidence of the people in the
judi¢iary. A weak executive or an ineflicient or even dishonest legis-
lative branch may exist, for a time at least, without serious injury to
the perpetuity of our free institutions, but if the people lose faith in
the judicial branch, if they become convinced that justice can not be
had at the hands of the judges, the next step will be to take the admin-
‘istration of the law into their own hands and do justice according to
the‘r“ule of the mob, which is anarchy, with which freedom can not
coexist. , : : .
~ The Committee on the Judiciary recommend the adoption of the
following resolution: : o ,

¢ Resolved, That Charles Swayne, judge of the district court of the
United States in and for the northerndistrict of Florida, be impeached
of high misdemeanor.” ,

O
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‘JUDGE CHARLES SWAYNE.

ApriL 1, 1004.—Referred to the House Calendar and ordered to be printed.

Mr. GrLEaT, of Laleornxa, from the Commlttee on the J udlclary,
submxt,bed the followmg :

VIEWS OF THE MINORITY.
['I‘o accompany H. Res No. 274]

On the 10th day of Decembex 1903, the House passed o resolution,
a copy of Whlch is as follows:

[House Resolution No 86, Fitty-eighth ('ongress, second session, ]

M. Lamar of Florlda, submitted the followmg resolutxon'

A Whereas the following ]omt reﬂolutlon was adopted by the leg:slaturc of the State
o Florida:

"‘SLNATE J OINT RESOLUTION m re!eréncc to Chaﬂea Swayne, judge of the Unued States court for
: the northern district of Florida.

e of. lhe State of Morida: Whe* eas Ohurles Svmyne

he northern district of Florida, has 80 conducted him-
he people of the State to doubt his integrity and to
LEEE )udge are susceptlble to corrupt influences and have

out of . the State of Florida and in th )
n and defiant violation of said statute, and has’ not resxded in
of ‘Florida, for which ‘he was appomted in ten yedis, and is
,,d district, only makmg temporary visits for.a pretense of

1ties;

: tion of Gharles §wayne adn ‘corrupt Jud xs ver mjunous to
the interests of the ent\’ré State of Florida, and his constant a rom hig sup-
rosed dxatnct chuses great. .,acriﬁce of their rights and annoyame and expense to
1t11;v,ant8 in hig court;

Whereas it also appears 4hat’ the said (‘harles Swuym, is niot only a m)rrupt judge,
but that he ig ignorant and incompétent, and that hig ]ud\mal opmxona do not com-
mand the réspect or confidence of the })

““Whereas the administration of the United Statos bankruptey act in the court of
said Charles Swayne and by “his appointed referee has resulted in every instance in
the waste of the ‘assets of tho alleged bankrupt’ by Deing absorbéd in unnecessary
costs, experises, and allowances, to the great wrong and injury of creditors and others,
uritil sae administration isin etfect legalized robbery and & stench: i in the nostnls of

all good
- “Be reaolved by the house of _representalives o f the Stale o Flonda the senate con-
curring, That our Benators and Representatives in the United States Oongrees be, an
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they are lierehy, requested to cause to he institutéd in‘the Congress of the United
States proper proceedings for the investigation of the proceedings ol the United
Btates cirenit and ‘digtrict courts for the northern’ district of Florida by Charles
Swiyne as United States judie for the northern distriet of Florida; and of his acts
and doings ay such judge, to the end that he may be impeached and removed from
such oftice; . ‘ ‘ : S »

“Resolred further, That the seerotary of state of tho State of Florida be, and is
hereby, instrudted to certify toeach Senator and Representative in the Congress of
the United States, under the great seal of the State of Florida, a copy of this resolu-
tion and ity unanimous adoption by the legislature of the State of Florida.

; YTHE STATE OoF FLORIDA, -
, o “OFFICE OF THE SECRETARY OF STATE.
“UNITED STATES OF AMERICA, Stale of Florida, ss: o ,
“I, H, Clay Crawford, sceretary of state of the State of Florids; do hereby certify
that the foregoing is a trug and exact copy of senate joint resolution in reference to
Charles Swayne, judie of the United States court for the northern district of Florida,
passed by the legistature of Florida, session of nineteen hundred and three, and on
file in thiy oftice. e ; S B I
“(iven under my hand and the great seal of theState of Florida, at Tallahassee,
the capital, this the seventh day of %eptembcr, anno Domini nineteen hundred and
three. ,
[sran.] : “H. Cnay CRAWFORD,
: ' ¢ Secretary of Sate.”’

Resolved, That the Committee on the Judiciary he direct:;xl_txomiﬁmluire and report
whether the action of this House is requisite concerning the official misconduct of
Charles Swityne, judge of the United States district court for the northern district of
Florida, aml say. whether said judge has held termis of his'court a8 required by, law, -
-whether he hag continuously and persistently absented himself from the said State,
and whether his acts and omissions in-his office of judge have been such as inany
dvgrée‘ti‘)‘};dopri:\'cft‘,he?"igﬁ})le~‘of that’ district of the henefits of the court therein to
amount to a denial ’p’fl), ustice;- whether the gaid judge hasg heen guilty of corrupt con-
duet in oftice, and whether his administration of his office has resulted in injury and

wrong to litigants of hiseourt, .~ .0 ‘
And in'reference to thig investigation the said committeo is herehy authorized and

empowered to gend for persons and. lm‘rx&m; administer oaths, take testimony, and to
cm’{)lov(a,"lcnk? 1 stenographer, if necessary; to send a subcommittee whenever
and wherever i 0 necessary to take téstimony for the use of said committee.
And the gaid stibcommittee while o employed shall have the sami¢ powers in respect
to obtaining testimony ag are herein given to gaid Committee on the Judiciary, with
aﬂergea‘rit'-at-fatanfgl,‘}.}?{‘”l‘ﬁmself ‘or.deputy, who shall serve the processes of sax(i_ com-
mittee and subcommittee and execute its orders, and shall attend the sittings of the
game as ordered and directed therehy. And that the expense of such investigation
ghall he paid out of the contingent fund of the House, , :

~ The author of said resolution, Represéntative Lamar, was requested
by the subcommittee appointed to investigate said charges contained
in said resolution, to submit to it a statement setting forth specifically
the charges referred to'in a general way in said resolution. In com-
pliance with this request, Mr. Lamar presented to said subcommittee -
the following, to wit: :

In re Charles Swayne, United States district judge in and for the northern district
of Florida: Specifications of miitters to be presented for investigation before the
investigating committee of the House of Represéntatives, United States Congress:
Specification 1.—That the said Charles Swayne, judge of the United States court

in and for the northern. district of Florida, for ten years, while he has been such

judge; was a nonresident of the State of Florida, and resided in the State of Dela-
ware; that he never pretended to reside in Florida until May, 1903; that during
said time of his nonresidence, hy such nonresidence, he has caused great incon-
venience, sunoyance, injury, and expense to litigants in his court, not so much by
failure to hold terms of court as by failure to be in reach for the disposition of adni-
ralty and chancery matters and other matters arising between terms of court needing
‘disposition. ; : _ '
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Specification, 2.—That said CharlesSwayne, agsuch judge, appointed ono B, C, Tuni-

- son ag United Statey cominissioner; that 1t was charged that it was an iniproper
appointment, and that testimony wag offered to such effect before said appointmerit.
Specification 3.—That the said Charles Swayne, ag such judge, appointed and main-
taing one John Thomas Porter as United States commissioner at Marianua; but that
said Porter does not reside at Marianna, but at Grand Ridge, 16 1miles away, and is
never at Marianna or at his oflice éxcept when notified of an arrest, necessitating
people having business with United States commissioner, often at expense and incon-
veuience, to go to Grand Ridge, and necessitating the holding of Prisoners often for
a day or two, at their inconvenience and in imprisoniment at the expense of the
Giovernment vntil'said Porter sees it to come to Marianna. ; ;
The suid Swayne, although there is great necessity for a commissionér at Marianna,
hs refused to appoint such, ~ D R I ERT A
‘;.‘{f)ccz:/iédtion",4:~—,Th({t}said ‘Swayne; in the administration of his court, has been -
guilty of great partiality and favoritism to oné B. (!. Tunison, mentioned in specifi-
cation No. 2, and a practicing attornéy in said court; that so great and well known
hag'this partiality and favoritism become that it has created the general impression
. that to succeed in that court hefore the said Swayne it ls necessary to retain the said

Tunijso ”
apecification 5 —That said Swa
oflice, incorrectly and oppressiv

5,—That said Swayne has been guilty of oppression and tyranny in his
ely-and without just cause imprigoning one W. C.

O’Neal; one ¥, T, Davis, and one Siineon Belding, upon feigned, fictitious, and false
charge ontempt of hig #ald court. - : ' - :

Specification 6.—~That said Charles Swaynoe has willfully, negligeritly, and corruptly
maladministered bankruptey cases in his court, to the extent that the assets 6f bank-
rupts: have, in all or nearly all cases, heen squandered and dissipated ‘in” paying
extraordinary fees and ox penses and never paying any dividendd to creditors. -~

I {)‘e'ciﬁéu!’ 1 7.—That gaid Charles Swayne was guilty of oppression and tyranny
in his offica fo one.Charles Hosking upon an alleged. contempt, resulting in tho
suicide of the said Hosking, and eaid alleged contempt proceedings being brought

for the purpose of breaking down and injuring one W. R. Hosking, who was charged
in sald' court with involuntary bankruptcy, timt who was defending and resisting
such charge. . . . .. .
Specification 8,—That said Swayne corruptly purchased a house and lot in the city
of Pensacola while the said house and lot was in litigation in hig court. SR
~ Specification 9.—Ignorance and incompetency to hold said position, Under this
spéciﬂcatidnffx'r'xyal‘jy'lllmtrati“ 8 could ‘he given. Among them ‘a case in which he
took jurisdiction in‘admiralty in violation of ‘the treaty hetween the United States
and Sweden and Norway, and in one case,‘that of Sweet . Owl Commercial Com-
pafullyﬂ,‘»;yiil which he charged the jury to exactly and diametrically conflicting theories
of law., s S S . ‘
Specificdtion 11,—That said Swayne, by reason of his absénce from the State, failed
to hold the term of court which should ‘have been held at Tallahasseo in the fall of
the year 1902, during the months of November or December.

Specification 12.—That the said Charles Swayne has been guilty of conduct unbe-

coming an upright judge in that he has procured ay indorsers on hiy note, for the
purpose of borrowing money, attorneys and litigants having cases pending in his
court, o S . s , iy R

Specification 13.—That the said Charles Swayne hag been guilty of maladministra-
tion' in"the affairs of the conduct of his oftice; that he has discharged people con-
“victed of crime in hig court. Illustration, case of Alonzo Love, convicted in the year
. of 1902, of perjury. .

The committee, on February 10, 1904, proceeded to Florida to take
testimony 1n support of said churges, and examined many witnesses
and recetved a large amount of documentary evidence. After receiv-
ing all the evidence and hearing arguments for and against the mat-
ters set forth in said specifications, your committce met to consider
the same and we all agreed that specifications numbered 2, 8, 6, 7, 8,
9, 11, 12, and 13 were not proven or were not of suflicient gravity to
warrant impeachment charges being made.

The majority of the committee were of the opinion that specifica-

tions 1,4, and 5 had been proven; that Judge Swayne also had wrong-
fully granted a continuance in the case of W, H. Hosking, a bankrupt,
when he desired to go to trial, and refused to hear his witnesses, and
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that charges of impeachment against him on these grounds should be
preferred. ]

From this 1 dissented, because I did not believe that the evidence
and the law warranted such a conclusion.  Ilooked upon the impeach-
ment of a Federal judge asa very serious matter, the proceeding heing
a quasi criminal one, and felt that before charges should be preferred,
that the mind should be satisfied beyond a reasonable doubt and to a
moral certainty of the truth of the matters alleged, and that said mat-
ters should be of a most serious character, if not a high erime or mis-
demeanor, of such a willful and intentional mishehavior in office as to
amount to a denial of justice to litigants or to cast discredit upon the
court and to cause a loss of confidence in the honesty, integrity, and
morality of the ?udg‘e. 1 could not persuade myself to believe that
every error made by tho court, or every mistake made by him in the
discharge of his high duties sheuld be considered suflicient grounds to
impeach him. I realized that even the judge of a court is linble to err,
both as to law and facts, that his decisions are not always correct, that
his judgments are likely to he wrong and oppressive, and that he may
exercise his diseretion 1n such a manner as to defeat justice.

It a judge were to be impeached for every error which he committed
that inflicted injury upon others, Congress would have to remain in
constant session, and 1t would he the busiest court in the world, If
every judge who hag wrongfully found a person guilty of contempt
should be cited to appear hefore the bar of the Senate to answer
charges of impeachment, the business of that hody would be blocked
for many a day. How long would the authority of our courts and
their decrees be respected if every dissatisfied litigant and every per-
son found guilty of contempt could come to Congress, introduce a
resolution with a great flourish of trumpets charginf; the judge with
ignorance, corruption, tyranny, incompetency, and dishonesty, and
thereupon the judge be investigated and brought before the bar of
the Senate? ‘The dignity of the courts must be maintained, and their
judgments and decrees must be respected. Therefore Congress should
{)e very guarded and careful in preferring charges of impeachment.
The case, to warrant such charges, should bhe a very strong one, and
before Congress acts there should remain no reasonable doubt that the
judge against whom complaint has been made has willfully, know-
ingly, and intentionally beon guilty of serious mishehavior 1 office,
or has been guilty-of some high crime or misdemeanor.

With this vule in my mind, I have carefully considered all of the
evidence submitted, and I can not say that I feel satisfied therefrom
that Judge Swayne has misbehaved in office; that he has been guilty
of any high crime ox misdemeanor; that he has been corrupt, tyran-
nical, or oppressive, or that his conduct is unbecoming a judge.- Neither
am I prepared to say that in the matters charged against him by the
majority that he his committed any crror of law, oF that ho acted in.
a tyrannien!, vindictive, ov oppressive manner. Neither do 1 believo
that the evid=nce in the case warrants the action taken by the majority
or is sufficient to cause the House of Representatives to prefer charges
of impesnchy.eny, and to substantiate this belief I shall now consider
the cvidencs in connestion with charges preferred by the majority and
the rules of law governing the same.
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NONRESIDENCE.

First, as to the charge of nonresidence and thie inconvenience, annoy-
ance, injury, and expense to litigants in his court by reason thereof:

Thoe evidence shows that in the year 1885 Judge Swayne moved from
Penngylvania to the State of Florida to practice law. In the year
1890 he was appointed district judge of the northern district of Florida,
and shortly thereafter he moved to St. Augustine, which was in his
district. In June, 1894, the houndaries of the district were changed,
and 8t, Augustine became a part of the southorn.district of Florida.
After this Judge Swayne ceased keeping house in St. Augustine and
stored his furniture. Ho went to Bensucoln, Fla., then the largest
city in hig district, and requested a friend to place his name on the
register of voters. This was not done.  IFFrom 1895 until 1900 Judge
Swayne did not own or rent any house in Pensacola, or in his district,
but boarded when there in hotels and with private families,

When he went to Pensacola first he directed Mr. Marsh, the clerk
of his court, to find him a Juitable house. Mvr. Marsh testifies that ho
tried to find a house from QOctober, 1895, to October, 1897, but could
not get a suitable one.  After that he tried to buy a house for him,
and sought to purchase the Wright house, the Piagio house, and the
Chipley house, but failed to get either. Captain Northrup testified
that when Judge Swayne first came to Pensacola he asked him to get
for him & suitable house and that he took Judge Swayne in his buggy
and drove him about to find a house but faile(f

In 1900 he rented a house from Thomas C. Watson & Co., put his
household furniture in it, and paid rent and insurance until May,
1908, when he moved into a house purchased by his wife and where
he now lives, There is no direct and positive ovidence or any evi-
dence at all that from the year 1895 down to May, 1903, Judge Swayne
had a home anywhere in the United States oxcepting in Florida,
During a purt of this time his family were in Turope. They lived
with him for a short. period in Pensncola, and his son came and lived
with him for a while. . ,

In the resolution it is charged that during this time he resided in
Delaware or Pennsylvania, but no evidence of this kind was offered,
and it is very evident if Judge Swayne resided in cither State and
“made his home there that it would have been o very easy matteor to
have established that fact by an abundance of proof. A list of wit-
nesses to prove that he resided in Delaware was furnished the com-
mittee, but none were called, and the prosccution rested without
offering to call any of them, hence it is reasonable to suppose that it
could not be proven that Judge Swayne resided in that State. In
fact, he says he left Delaware in 1867 and has never since that date
made his home there. Judge Swayne must have a residence some-
where. He established a residence in Florida in 1885, and there is no
roof that he ever left that State to make his home elsewhere, or that
}10 intended to do so. , N

The fact that he went north every summer to spend his vacation, or
be with his aged mother, does not, prove that he changed his residence,
because this 18 a practice followc‘(} by some of the Kederal judgesin
the South. The heat of that country becoming intolerable, they go
north during the summer months, In 1900 he moved his furniture
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into a house in Pensacoln rented from Thomas C. Watson & Co., and
for threo years paid the rent.  He boarded at times in the Escambia
Hotel, and part of the time in private hoarding houses during the
time he was. in Pensacola.  The records of the court show that he
averaged about two months each year in his district in the actual trial
of cases; that he usually came to Pensacola a day or two before the
term of court, and after the term was over would depart. It also
appears in evidence that he would return to Pensacola also at times
when the court wag not in session and hetween terms, :

Now, then, it being charged that he was a nonresident of tho district
and therefore guilty under the statute of a crime, to wit, a high mis-
demeanor, it falls upon the prosecution to prove beyond a reasonable
doubt that Judge Swayne did not reside within the district but main-
tained a resident elsewhere, and F submit that absenting himself any
length of time from thedistrict does not alone prove that he is a non-
resident of it The prosccution have not shown where his residence
is if it is not in his district,  Between 189% and 1899 Judge Swayne
requested parties in Pensacola—-W, H. Northrup and Fred March—to
find for him a suitable residence, and they testified that no suitable
place could be found. He also attempted to purchase a house and also
took sonie steps toward building one.  This clearly shows the intent on
the part of Judge Swayne to reside in his district, and surely a man’s
intent always controls ona question of residence. ~ Residence is clearly
_a question of intent. A man chooses his own residence and that resi-
dence remaing until he decides to have another.,  There 19 no evidence
that Judge Swayne had no intent to establish his residence in Florida
and in hig district, or that he had any intent to establish it somewhere
clse.  That he paid no taxes or did not vote is not conclusive that he
“did not reside in his district. Neither are nccessary to establish

residence. 1 L

But it is said he was absent from hig district nearly ten months
during each year. But this, as said before, does not prove his resi-
dence was not there.  'Well, it is said, it is o strong circumstance and
it proves that he was neglecting “his business; that he was not dis-
charging the duties of his oflice, and from this fact he should be
impeached. Lt us see. It is true that Judge Swayne was absent
from his district, and for months; but it is not true that litigants in his
court suffered great orany inconvenience thereby, or that they suffered
any loss.  Judge Swayne tells us the reason why he was away, and
where he was,  He was on duty. He was not on a vacation, enjoying
the quiet and rest of Guyencourt, Del., or idling away his time in
soeking pleasures, but he was on duty most of the time, - Under the
law the circuit judge of a district may order a district judge to go into
othor districts and hold ¢ourt, and also to sit on the circuit court of
uppeals.

The records in this case show that Judge Pardee and Judge MceCor- -
mick ordered Judge Swayne to hold court in Alabama, Texas, and Loui-
siana at different times,-and also to sit on the circuit court of appeals,
and that he obeyed this order, as it wag his duty to do. 'The certifi-
cates of the clerks of different courts in the States just named show

_when Judge Swayne held court therein, and here follows the record,
not giving the States and courts, which can be obtained, but the num-
ber of months in which he held court in each year in said States and
out of his district commencing with 1895:
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1895.—April, May, November, and December, four months, ,

1896.—January, February, March, April, May, June, November, and December,
cight inonths, V e L ‘ o

1897.—January, February, March, April, May, June, and July, seven months,
~18€i?~fJaIlUﬂP)', February, March, April, May, November, and December, ssven
monthns. .

1899.—January, February, March, April, May, June, October, and November,
eight months, , ;

1900.—January, May, June, September, October, December, six months,

190{.—September.

1903.—January and February. .

Holding court for two months on an average in his own district
would make him holding court on an average of about nine months
each year. And this, it must be admitted, is a good record for hold-
ing court in the Southern States. A large part of the other thres
months, no doubt, were used by the court in preparing decigions and
taking a vacation, unless he decided all of hig cases from the bench,
which is not likely. The record also shows that not only did he hold
court in other districts seven and cight months during the year, hut
when the time for holding court in his own district urrivoc{ that he
went there and dispatched all of the business and kept his docket clear,
What does the majority want to impeach him for? Because he was
absent from his district under orders; because he only worked nine
and ten months a year holding court; hecause he.kept his docket cloar;
because he did not work hard enough? Noj; certainly these ean not
be the reasons. Then what are they? If litigants were subjected to
‘““inconvenience, annoyance, inf'u’ry, and expense,” as stated in the
specifications, during the time he was absent, from his district under
orders from Judges Pardee and McCormick, then whose fault was it?
And what right have parties to make this the basis for charges of
impeachment, and what .just reason can this committec give to accept
the same as sufficient for-preferring charges?

Now, the presumption of law is that Judge Swayne is n resident of
his district.  As long as a party retains an oflice which he holds during
good behavior he is preswned to continue his domicile in the place
where he is to exercise his functions.  (Oakey ». Eastin, 4 La., 69.)
This })resumption, as already stated, must be overcome by evidence sufli-
ciently strong to satisfy the mind beyond a reasonable doubt, because
under the statute it is made a high misdemeanor not to reside in tho
distriet. It can not be overcome by hearsay evidence or by opinions
of parties, as sought to be done in this case, but by satisfactory evi-
dence which is competent and relevant. One may bo considered as
dwelling and having his home in a certain town, though he hasno par-
ticular choice therc as the place of hig fixed abode. (2 Me. Repts.,
411.) A man is not prevented from obtaining & residence in a place
where he goes to permanently make his home by the fact that hig wife
and children remain in his old home. (L Bond, 578.) ,

Neither does absence from a man’s place of business for a reasonable
time cause him to lose or forfeit his residence there. Of course the
judge’s residence must be a legal one as distinguished from a construc-
tive one, and his intent, coupled with his acts, go to make up this
residence; that he pays no taxes or does not vote is not evidence suf-
ficient to rebut the presumption of his residence. He may not have
any property to pay taxes on, and may not, under under some circum-
stances, care to vote. When a judge goes to a place avowedly for the
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purpose of making it his home, requests others to try and rent him a
suitable house in which to live, en(ieavors to purchase a suitable place
when he learns he can not rent one, contemplates building a home
when he can not buy, and finally succeeds in renting a house which he
moves into and pays rent thereon for three years, and finally occupies,
with his family, u house purchased by his wife, surely must have
established the fact that it was his intent in good faith to make his
home in that place, and in the absence of a very strong showing it must
he Ci)‘nccdcd’t}mtﬁhc hus established a residence there.

Having established this vesidence he ean not lose it, because his
dutics as a judge required him to hold court in other States within the
circuit in which his district is for seven and eight months a year, or
by spending a vacation during the hot months of July and August with
his aged mother in Delawire.,  Under all these facts it can not be said
that ﬁudgc Swayne hag violated the statute, and neither has he made
any excuses for his nonresidence. He explained his absence from the
district, as above stated, and surely this can not be urged as a sufficient
ground for his impeachment.

This brings me to the other question stated in the first specification,
to wit: , | ‘

That during said time of his nonresidence, by such nonresidence he has caused
great inconvenience, annoyance, injury; and expense to litigants'in his court, not so
much by failure to hold terms of court as by failing to be in reach for the disposition
of admiralty and ¢hancery matters, and other inatters arising between terms of court
needing disposition. .

Of course, if, as has just been stated, he was absent under orders
holding gourt elsewhere, he is to be excused. But what are the facts
on this question? J. E. Wolfe, a United States district attorney from
1895 to 1898, and for two years thereafter assistant district attorney,
speaking of the loss and inconvenience to litigants caused by the absence
of Judge Swayne from the district, says:

I dc not know of any .case in which there has heen an embarrassnient on_account’
of Judge Swayne's abgence, and 1 do not kiiow of any civil proceeding in which liti-
gants were damaged or injured by the absence of the judge.

Mr., Marsh, the clerk of the court, was asked this question (237 of
record):

Q. Do you know of any loss {o litigants by any inconvenience resulting by reason
of the absence of Judge Swayne?—A. Never a com}‘)lxiint,'exqept' in one instance,
and that wag'the signing of a bill of exceptions  * * when Judge Swayne was
holding a term of court in Waco, Tex. Ishipped the bill to him and it was signed
and returned in time. :

W. A. Blount, onc of the leading lawyers of Flbrida, says:

Whether, as a matter of fact, his absence has resulted in injury or expense, I do
not know. I can not say now if any cased have heen delayed by his absence.

B. S. Liddon, onc of the attorneys for the prosecution, attempted to
show that he had & case which he was forced to settle -because the judgo
was absent, and that he had & good defense to it. He said the action
wag commenced in the summer, and that Judge Swayne would not
return until November. The facts are, as finally admitted by the
witness when confronted with the record, that the suit was commenced
on January 25, 1897, after the court had adjourned on January 9;
that it was settled in February, and that the court returned from Texas
where he had been ordered to hold court, and held a term of court in
Pensacola on March 6.
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Another lawyer for the prosecution, Mr. Davis, was put on the
stand to testify to inconvenience caused litigants by the judge’s
absence. He complaineéd that he could not get a bill of exceptions
signed readily because the court wag absent in Delaware. It appears
from the evidence that the delay was caused by the fault of Mr. Davis
by not incorporating into the bill certain documentary evidence which
the court directed to be included in it, but even then the bill was signed
in time and.no loss'followed to anyone. One Marshall was swornasa
witness to prove that he was forced to settle a bankruptey case owing
to the fact that he could not get a hearing, A short time after the
matter was commenced the judge was holding a term of ‘court and
Marshall never asked to he heard. I have cited the only three
instances shown ‘hy the prosecution to substantiate this charge. All
amounted to nothing; and it is quite evident, with the great industry
of the gentlemen behind this movement, that if there was anything to
support the charge they would have found it.

CONTEMPT OF O’NEAL. '

Second. The majority contend that Judge Swayne should he im-
peached because he found W. C. O’'Neal guilty of contempt and sen-
tenced him'to jail; that there is no law authorizirg such a judgment,
and that the judge acted ‘arbitrarily and oppressively. - I can not agree
with the majority either as to their construction of the law oras to the
facts. They have stated the strongest case possible in this matter
against Judge Swayne without inquiring if the record does not contain
f;xcts to justify his conduct and to uphold his judgment. The facts are
these: , , o Lo

On the 29th day of August, 1902, one Scarritt Moreno filed in the
district court for the northern district of Florida his petition in bank-
ruptey. - On September 15, 1902, one Adolph Greenhut was appointed
trustee of the estate of said bankrupt. That the said Greenbut, as
such trustee, in carrying out the implied orders of the courtappointing
him, and in the discharge of hisduties to collect and recover tggassets
of the bankrupt, commenced an action in equity for the purpose of
having a certain deed of property purchased by said bankrupt in the
nagle O’fd his wife, and to have certain mortgages thereon declared null
and void, e - ; ; ‘

- The American National Bank of Pensacola was made a party defend-
ant in this action, W, C. O’Neal was the president of the bank. The
action was commenced Saturday afternoon, October 18,1902. On the
following Monday morning the said W. C. O’Neal, when gassing the
office of the said Greenhut, where were kept the papers of said estate
and the business thereof transacted, stopped and said to Gréenhut that
he wished to speak to him, and ‘Greenhut replied, “I will see you
right now,” ‘ancs) both gentlemen stepped into Mr. Greenhut’s office.
hat transpired in that office was only seen by Greenhut and O’Neal,
and their statements are conflicting, O’Neal testifying that he went in
there to reproach Greenhut for commencing the action, that hot words
passed between them, and that Greenhut threatened to do him up;
that as he started to leave the office he turned around and told Green-
“hut that he had lied about the Moreno acceptance, and that Greenhut,
then struck him and he pushed him away, and as he rushed upon him:
again he drew his pocket knife and cut Greenhut in self defense. :
E R—58-2—Vol 6—3 :
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Greenhut, in his affidavit, says that ’Neal went in his office with
him, where he kept and had the custody of the ‘papers, books, ete:,
relating to and connected with the books of said Moreno, bankrupt;
that he asked him, Greenhut, why he had commenced the action
against the American National Bank, and made the remark that he
would settle with him, or will settle the matter, and that O’Neal then
started to walk out, and that Greenhut not knowing of his purpose
followed. That when at the doorway O'Neal, without dny provoca-
tion, turned and wheeled suddenly about with his knifoin his hand and
struck at his, Greenhut’s throat, cutting him at a point behind tho left
car, cutting through a portion of it, thence across the left check to the
corner of the mouth, stabbed him four times, inflicting serious injuriey
apon him which prevented him from attending to his dutics as a trus-
tee. Seventeen or eighteen days after this assault the said Greenhut
filed in Judge Swayne’s court an aftidavit of which the followiiig is a
copy':

UNITED SraTES OF AMERICA,
Northern District of Florida, City of Pensacola, ss:

Adolph Greenhut, of the city of Pensacola, in the district aforesaid, being duly
sworn according to law, on his oath doth depose and say: . , ‘

That theretofore, to wit, on the 29th day of August, 1902, one Scarritt Moreno
filed in the honorable the district court of the United States in'and for the northern
district of Florida, at Pensacola, hig petition to be adjudicated a hankrupt and to
obtain the benefits of the acts of Congress of the United States relating to bankruptey.
That _thereafter such proceedings were had upon gaid petition in said United States
district court that on September 15, 1902, athant was (\uly, appointed trustee of the
estate of the above-named Scarritt Moreno, bankrupt, which said appointment of
degonent ad trustee was then and there approved by the gaid court,

That thereafter, to wit, ontheday and yearlastuforesaid, afliantaccepted said appoint-
ment and filed his bond ag such trustee, which said bond was duly appx"o‘ve(ll by .
- K. Nichols, esq., referee in hankruptcy, and at thd same time deponent took” the

oath of oflice ag required by law, and tfwi"(}hp””_(’ih he beeame charged with the duties
and clothed with the authority appertaining to a trustee in bankruptey under the
luws of the United States, and from thence hitherto has occupied and is now oceupy-
ing said trusteeship, amenable to and subject to the orders of -the said the honor-
able district court of the United States in and for the northern district of Florida.
That affiant was, by hig counsel, advised that it was his duty as trustec of the estate
of raid Scarritt Moreno as aforesaid to institute a certain suit or action in equity for
the purpose of having certain property purchased hy the said Scarritt Moreno; bank-
rupt, the title to which was taken by the said Scarritt Moreno in the name of his
- wife, brought into the said United States district court as a part of the cstate of said
bankrupt, to ho there administered as required by law, and for the further leui'pOSG
of having certain mortgages on said property decreed and declared to be null, void,
and of no effect.  That thereupon in the afternoon of Saturday, the 18th day of Octo-
ber, 1902, through his counsel, he, as trustee as aforesaid, and in the performance of
hig duty as aforesaid as an officer of thesaid United States district court, caused to be
filed in the circuit court of Escambia County, State of Florida, his certain bill of
complaint, therein and thereby, amongother tf;ixigs agking the relief above referred to,
That by the advice of his counsel, Scarritt Moreno, Susie R. Moreno, his wife, the
American National Bank of Pensacola, the Citizens' National Bank of Pensgacola, and
others, were made parties defendant in and to said bill of complaint, and that upon
the {iling of k‘tlleksa}d bill of complaint suit was commenced against the defendants
named in gaid bill of complaint. That all of the proceedings above referred to were
taken and had by afliant ag an officer of the district court of the United States,-in and
for the northern district of I'lorida, and in the due, proper, and faithful performance
of his duty as such ofticer, and were necessarily had and taken under the law and

his oath of oftice. .~~~ = e i e RN
‘That on Monday, the 20th day of October, A, D. 1902, between the hours of 9 and
10 o’clock a. m., aftiant was standing in the door of the oflice of the store owned and
conducted by him, situated at No. —— East Government street, in the city of Pensa-
cola aforesaid, which said office was occupied by deponent, among other things, for
the purpose of performing the duties devolving tpon him ag trustee as aforesaid, and
in which said office this deponent kept and had the custody of the papers, books,
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etc ; relating to and connected with the estate of said Scarritt Moreno, bankrupt, in
deponent’s hands as trustee ag aforesaid; that at the said time’ deponent was
engaged in conversation with one Alex Lischkoff, wheén one W. C, O’Neal, who was
at the said time ‘president of said Arnerican National Bank of Pensdcola, one of the
defendants ‘in ‘the dction or suit heretofors referred to, approached to'where affiant
was standing ‘and . conversing ag aforesaid, and stated to affiant {hat ag soon as he,
affiant, wad at liberty, he, said O’Neal, desired to'speak to him, Théreupon afliant
stated in efféct that said O’ Neal could speak to him then; and afliant entered hig raid
office and stood alongside of & _st\andir’x%deé(k‘ about b feet from the door of said office.
Said O’ Neal followed affiant into said office and stood opposite to affiant, and distant
only a few feet.  That thereupon said O’Neal in ¢ffect asked this affiant why he,
afiant, had ‘hrought the name of hig, the American National Bunk, into the Moreno
suit (meaning thereby the suit above referred to, brought by afliant, ag trustee,
against Scarritt Moreno and others); thidt affiant’ replied that he,-0’Neal, could see
his, affiant’s, attorneys in relation thereto; that said O’Neal mado gome remark to
the effect that he would not do 8o, and stated to afiant that he, affiant, wagno gentle-
manj that affiant thereupon said that he; afliant, was ag much of a gentleman ag he,
the said O’Neal; that thereupon said O’Neal said we'll rettle tho matter, and turned
about as if he intended to leave the premises of deponent, walking toward the door
of said oflice and out upon the sidewalk; that affiant had no thought, idey, or
suspicion that said’ O'Neal intended any personal viclenco toward hiin, and quietly
started forward from where he way so standing ag aforesaid toward the door of said

oftice leading into the street, - .~ @ o e

That affiant barely reached the doorway of said office when said O'Neal, without
any provocation, without any notice to deponent of hig mirderous intention, turned
and wheeled suddenly about with hig knite in hig hand, and, with intent to kill and
murder deponent, struck at his, deponent’s, throat with said knife, and cut deponent
at & point behind the left ear, cutting through the lower portion of kaid left ear, then
across the left cheek, ending atleft cornier of mouth} and immediately thereafter said
O'Neal cut and stabbed deponent four further times: (1) On left side'over lower ribs,
(2) upon left h_i"),'g(.'%? on left elhow, and (4) onright hand.  That the cuty, wounds,
and stabs so inflicted by said O'Neal upon deponent were of a serioug and dangerous
character, and from said time to the present deponent hag been unable to attend to
and perforin his duties ag trusteo as aforesaid, and has heen confined to his hoie,
except for a few hours on two or three different days; and has.ever since been and is
now under the care and treatment of é’.’li)hysi‘cian who is attending to said wounds,

That said assault and attempt to murdér wis committed by said O’Neal as”afore-
said solely because and for the reason that afliant, ag an oflicer of the United States
distriet court in and for ‘the northern ‘district of Florida, had’ instituted the suit
above sct forth against the said American National Bank and others, and to interfere
with and prevent deponent from executing and performing hig duties ag such officer
of said court; and the sald O'Neal did, by the said murderous assault, interfere with
the management of the said trust by: deponent as an oflicer of - the gaid court, and
did for a long period of time, to wit, from the said 20th day of October, 1902, 1p to
the present time, by reason of the injuriey inflicted by hiin upon deponent'as afore-
said, prevent and deter deponent from performing the dutieg incumbent upon him,
deponent; as sich officer, and did thereby interfere with : the maingement by
deponent as such officer of the estate of the said Scarritt Moreno, bankrupt.

o - : .. ~ A. Greexnur,
Sworn to and subscribed before me this 7th day of November, A. D. 1902,
E. K. Nicuiows, Referee in Bankruptey.

To this afidavit O’Neal filed an answor, u,Cdpy\ of which is as fol-
lows: R L

“And thereafter, and in the said day, fo wit, on the 224 day of November, A. D.
1902, the following answer was filed in the said cause by the respondent therein,
to wit: ' o BRI

In United States district court, northern district of Florida, at Pensacola. - In re
rale upon W. ¢, O'Neal to ail()\\j cause why he should not he punished for. con-
tempt upon the statement. set forth in the rule and the atfidavit of A, Greenhut,
thereto attached. S e ' '
Respondent, for answer to tlie rule aud: to the said afidavit, says: = -

1. That hoe knows’i‘nﬁgmrt and presumes in part that the allegations of the first

" paragraph of the said aflidavit ave true,
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2. That he knows-in part and presumes in part that the allegations of the second
paragraph of the said aftidavit are true. e e T
3. That the statements in the third paragraph of said affidavit are in part true and
in part untrue, and that the following statement of the facts leading up to, accom-
panying, and surrounding the affray between himself and the sazid Greenhut on
October 20, 1902 are true! O TR PO TR
That the raid Greéenhut had been, from the organization of the American National
Bank, of Pensacola, in Qctober, 1900, a stockholder and director thereof; that while
he was such stockholder and direetor the said bank received from the said Scarritt
Moreno a certain mortgage for the sum of $13,000, to secure certain: indebtedness
due or to become due by the said Moreno to the said bank; that the raid transaction
was an honest and bona fide transaction, and that the gaid Scarritt Moreno was and
hecame indebted to the said bank in alarge sum of money secured by the said
mortgage; that the said Greenhut was cognizant of the whole of said transaction and
knew of its bona fides and honesty, as he did of the subsequent bona fide transfer
thercof to Aléex McGowan, 8. J. Foshee, and H, L. Covington for a large considora-
tion paid by them to the said bank, and that the hill filed by the said Greenhut as
trustee as aforesaid, wag filed to declare the said mortgage an({transfcr null and void
although tho gaid Greenhut knew them to have been entirely honest, straight, and
valid transactions. ' v o , o
That prior to the said 20th of October said A. Greenhut became indorser upon
certain negotiable paper of the gaid Searritt Moreno to the said bank to an amount of
about $1,5600; that the said Greenhut refused to make good his said indorsement or
to pay to the said hank the money due upon said paper at its maturity or thereafter,
and hefore. the said 20th day of October the said bank had heen compelled to sue
him in the circuit court of Iiseambia County, Fla., upon said paper, and that in the
said suit the said Greenhut intérposed a defense which thig respondent believed and
believes to be untrie and known to the said Greenhut to be untrue. e
That on the morning of the 20th of October, 1902, respondent was proceeding from
hig residence to his ofli¢e in the said bank, in the direct and usual path pursued by
him, and he saw the said: Greenhut standing at the door of hig said store office upon
the said path of respondent, and it suddenly occurred to ressmndént to. reproach the
said Greenhut with having brought the suit mentioned in his aftidavit ngainst the
said bank, when he, the said Greenhut, knew as aforesaid, that there was .no foun-
dation therefor; and thereupon the respondent stated to the said Greenhut that he
wished to speak to him as soon ag ho was at liberty, he then being engaged in a con-
versation with one A Lischkoff; : Thesaid Greenhut answered that respondent could
speak to him then, and hoth heand respondent stepped to the rear of theeaid Green:
hut’s oflice, when the respondént reproached the said Greenhut with his attitude
toward the i)alik, of which he had been a stockholder and director, both:in his refusal
to. pay the negotiable paper hercinbefore mentioned, and in the bringing of an
anfounded suit against 1t; the conveérsation, however, concerning chiefly the bring-
ing of tho said suit against the said bank. Hot words passed bhetween the said
respondent and gaid Greenhut, during which the said Greenhut said that he would
““do respondent up,”’ to which respondent answered that he did not come to have a
disturbance and would not fight in his office except in self-defense, but that if he had
to fight he would do so if the #aid Greenhut would come out upon the street,
When the respondent turned to leave the office and when he had nearly reached
the door, he turned and gaid to the said Greenhut, ¢ Well, you know how you lied
about the Morcno acceptance, for you said that you would pay it,”’ the Moreno
acceptance heing the negr)tiai)'lo palper ‘hereinbefore mentioned, - As respondent
turned, saying this; he noticed that the said Greenhut was following him, 'and as he
said it the said Greenhut, who was short, stout, heavily built, and apparently much
more muscular than respondent, struck the respondent, who is thin and feeble, and
forced him against the railing in the said office. The respondent shoved the said
Greenhut a little away from him,.but he, the said Greenhut, instantly recovered and
rushed af respondent with hig arm uplifted to strike, when respondent drew from
his pocket a small pocketknife and opened it, in order to protect himself, and upon
said Greenhut rushing upon him, cut him therewith, while the said Greenhut wes
gtill following and endeavoring to strike him, - e R
That it is not true that the respondent at any time gaid to the said Greenhut that
he, respondent, would settle the matter, but the facts are as hereinbefore stated;
that respondent does not know how many or where located were all .the wounds
inflicted with said knife and hence he is unable to admit or deny the allegations of
the said aflidavit relating thereto; that it is not true that the use of the said knife
was with the intent to kill and murder the gaid Greenhut or to do him any bodil
harm, but respondent avers that it was entirely from the instinctive desire of respond-
ent to defend himself from the attack of a larger and more powerful man.
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‘That it is not trite that the assault charged in the said affidavit was committed }S?f
the respondent solely because and for the reason that the said Greenhut hud insti-
tuted‘tg?a suit aforesaid against the said American National Bank, or to.interfere with
and prevent him, the said Greenhut, from exercising and performing h

I , : g duties asan
officer of this court; that in truth the responident never contemplated at any time any
interference with the said Greenhut as trusteeas aforesaid, or'contem{)lated' any
affray with the said Greenhut, or any personal conflict with’ him until he saw the
threatening attitude of the said Greenhut toward him, the respondent, as hereinbe-
fore set forth, and that so far as:regpondent can determine from the actions of the
said Greenhut, who was the aggressor as aforesaid, the cause of the said affray was
the remark of respondent to the said Greénhut concerning the said Greenhnt’s action
in repudiating his obligation to pay the said acceptance, ~ ..~
And respondent disclaims the existence on his part at 'any timo of any intent to’
interfere with, prevent, impede, or delay the said Greenhut in the prosecution of the
said suit against the said bank, or tointerfere with or impede or ln"evo'nt him'in any
wise in the execution or performance of any of his duties ag such trustee, and spe-
cially disclaim any intent to do any act which might savor in the slightest degree of

contempt of this honorable court. ;
W. C. O'NEAL,

w. G O’Neal, being duly ‘swofﬁ,“says that he hag read the foregoing answer and
that the statements therein made are true.
W. C. O’'NEAL.

Sworn and subscribed before me this 18th’day of November, A. D. 1902,
[8EAL.] Jno. PrEIFFER, Notary Public.

On thé gth day of December the matter came on for trial, and the court, after hear-

ing all of the evidence and all of the witnesses, rendered tixe'follOwingfjudgment:
And afterwards, to wit, on the 9th day of December, A, D. 1902, the following

proceedings were had in open court, to wit:

: |

In the maiter of the rule upon W. O. O’Neal to show cause why he should not be
.. punished for contempt of this court as to the matters and things set forth in the
affidavit of Adolph Greenhut.

This cause coming on to be heard at this time on the affidavit of Adolph Greenhut,
in the.matter of the bankraptcy procéédings -in the estate of Scarritt. Moreno, and
upon the rule to show cause why he should not be punished for contempt of this
court issued thereon by thig court against: W, C, O'Neal, and upon the answer of the
said respondent, W. C. O’Neal, to the said rule and aflidavit, and the court having
heard the testimony and the witnesses for the prosecution and for the respondent,
and after argument of counsel and consideration by the court, and the court heing
advised in the premises, the court doth find as follows:

That the affi avit;of}\

vit of Adolph Greenhut, upon which this rule was granted, is true,
and that the respondent is guilty of the acts and things set forth therein, in the man-
‘ner and form therein alleged, and that the same constitute and are a substantial con-

tempt of this court; and it ig therefore o - .
Ordered, adjudged, and directed that the said respondent, W. C. O’Neal, be tiken
hence to the county ;fail‘of: Egcambia County, at Pensacola, in the State.of Florida,
and there confined for and during the period of sixty days, and_that he stand com-
mitted unti] the term of this sentence be complied with or until he he discharged by
due process of law. P e o ; o
And the said respondent, W. C, ‘O’Nes;lf at-this time having sued out his writ of
‘error to the Bupreme Court of the United States, and made and entered into a bond
and undertaking, conditioned as rec{uired by law, and duly approved by this court,
id writ of error be and operate as a supersedeas to

it is therefore ordered that the sa
the judgment heretofore rendered in this cause.

There is no ovidence that Judge Swayne acted arbitrarily in the
matter, that he was oppressive, or thabl)l,e wrongfully and willfully
in defiance of lawtriéc{’ the action and pronounced judgment. The
majority of the committee contend ’that'tEere”is' no law to warrant the
decision of the court; that no contempt had been committed; that the
judge was in error; and for these reasons and because he made o mis-
take in the law, because he rendered an erroneous judgment he should
‘be impeached. o
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The judge certainly had the right to pass on the credibility of the
witnesses and certainly had the right to beliove Greenhut’s statement
in preference to that of O’Neal’s, and if the evidence supported the alle-
rations of Greenhut’s afidavit—and the judge found that it did—then
e had the right under the law, in my judgment, to find O’Neal guilty
of contempt. o

A trustee in bankruptey, under the bankrupt act, is made an officer
of the court, It is his duty, under an order of the court appointing
him, to commence any actions necessary to recover property belong-
ing to the hankrupt, and when he commenced such an action he is act-
ing as an officer of the court and under its orders, or he would have
no right to commence and prosecute the action at all. ~ And any inter-
ference with him, either in the commencement of the action or in its
prosecution, is a resistance hy a party to a lawful order of the court
and clearly falls within the express language and meaning of section
725 of the Revised Statutes. The action of O’Neal was not only to
reproach Greenhut, hut to frighten and terrorize him and to interfere
with him in the lawful discharge of his duties as trustee and as an oflicer
of the court. , a2

Is it possilble that the court may direct its trustees and officer to
commence an action to recover assets to be distributed by the court
to creditors and can not punish for contempt a party who stands in
the street blocks away from the court-house and hy foree of threats
intimidates the trustee so that he, through fear of personal violence,
dare not commence his action?  Surely such can not be the law, and -
such is not the law.  What are the decisions on this question?

In the case of the United States #. Anonymous, reported in Vol. 21,
Federal Reporter, p. 761, it is held that—
it is a contempt of conrt to interrupt and violently break iip the examination of a
witness before an examiner by persisting in the ¢laim to dictate, prompt, and con-
trol the answers of the witness. It is also a contempt to insalt the examiner by use
of violent and abusive language to him after he hag left the office and is upon the
street.  Nothing in the Revised Statutes, scetion 725, has taken away the power of
the court to punish such contempts, )

'The court, on page 771, uses this very strong language, which applies
with great force to the O’Neal ease. 1t says:

The privilege of protection {o all engaged in and about the business of the court
from all manner of obstruction to that husinesy, from vioience, insult, threats, and
disturbance of every character is o very high one, and extends to protéct the por-
song engaged from arrests in civil suits, ete.  Itarises out of the authority and dignity
of the court and may be enforecd by a writ of protection, ag well as by punishing
the offender for contempt, , v

The court further on says if the mishehavior was not in the presence
of the court, or so near thereto as to obstruct the administration of
justice, it was nevertheless the disobedience or resistance by a party
to a lawful order, decree, or command of the court.

In the case of In re Higgins, reported in volume 27, Federal Reporter,
page 443, it is held that receivers are sworn officers of the court, and
their agents and servants in operating the railway are pro hac vice the
officers ot the court, and that it is well settled that who unlawfully
interferes with property in the possession of the court is guilty of con-
tempt of that court, and it is equally well settled that whoever unlaw-
fully interferes with oflicers and agents of the court in the full and

“complete possessior. and management of property in the custody of
the court is guilty of a contempt of the court, and it is immaterial
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whether this unlawful interference comes in the way of actual violence
or by intimidation and threats. To the same effect are the cases of In
re Acker (66 Fed. Rep., 290), and In re Tyler (149 U. S., 181).

One of the most interesting decisions on thiy question of the power
of the court to punish for contempt is by Judge Jones, of Alabama,
and reported in volume 120, Federal Reporter, page 130, ex parte
Mecleod, This case discusses tho causes that led up to the enactment
of seetion 725, Revised Statutes. The court holds that—

An fgsault upon a United States commissioner hecause of past discharge of duty
is o contempt of the authority of the court, whose oflicer the commissioner is, in the
administration of eriminal laws, although no proceéding against the offender was

‘ tlh(z" pending and the commissioner at the time was not in the performance of any
duty.

This must be so. The court must have its officers to enforce and
carry out its decrecs, to enforce and protect the rights of litigants, to
preserve peace and good order, and to assist it in the performance of
those duties which are imposed upon it by law. - The judge himself is
only an officer of the ¢ourt, and, indeed, the court would be weak that
had no power to punisha party for contempt who interfered with one
of its officers for the purpose of preventing him from discharging his
duty as an oflicer of thoe court, as trustees, or receivers, If trustees,
commissioners, and other officers of the court are to be deterred in the
performance of their duties by reason of violence or thieaty, if they:
may be assaulted and stabhed because they are carrying out tho man-
dates of the law, then'we will have no law, no order, no security, no
protection of person or property. , ; e

1t is necessary for the peace and good order of the law and of society
that a trustee in bankruptey may, without fear, commence actions in
the courts to recover property which helongs to creditors, It is also
necessary that after the action has heen commenced that he shall not
be terrorized to the extent that he dare not prosecute further, His
duties are, among other things, to collect and reduce to money. the
property of the estate for which hois a trustee, under the direction of
the court, and there is vested in him title to all of the property belong-
ing to the bankrupt, including property transferred by the bunkrupt
in fraud of creditors. In trying to declare the deed of Moreno to his
wife and the mortgages therein as void in the suit which he com-
menced, Greenhut was ““ acting, under the dirvection of the court,” or,in
other words, under its order, as its officer; and when Mr. O’Neal went
into hig office to reproach him for commencing this suit and used vio-
lence upon him he was resisting and interfering with an officor of the
court in the performance of an order of the court, and was guilty of
a contempt.  Being guilty of a contempt, Judge Swayne’s duty was to
punish him therefor, and he would not have been mindful of the peace
and good order of his court and the due administration of justice
therein if he had not done so. - ,

‘But the majority contend that “‘the anaswer of O’Neal purged the
contempt, and it was ervor to punish him for it,” and therefore the
“judge should beimpeached. Weean not agree to this for two reasons:

First, the answer (.%oosnot purge the contempt, and, second, growing
out of an equity proceeding, the court had the right to inquire into
and pass upontge merits. - ; ,

In proceedings for criminal contempt the answer of the respondent
in 80 far ag it contains statements of fact must be taken as true, If
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false, the Government is remitted to a prosecution for perjury. - This
is the common-law rule. But the answer must be credible and con-
sistent with itself, and if the respondent states facts which are incon-
sistent with his avowed purpose and intent the court will be at liberty
to draw its own inferences from the facts stated. (In re May, 1 Fed.,
787; in re Crossley, 6 Term R.; ox parte Nowldn, 6 Term R.; U. S. ».
Sweeny, 95 Fed., 447; in re Dobs, 64 Fed., 724.)

Disclaimar of intentional aisrespect or design to embarrass the due administration
of justice is, as a rule, no excuse, especially where the facts constitnting the con-
tempt are admitted or wherc a contem pt is clearly apparent from the circumstances
surrounding the commission of the act. (Cyclopedia of L. & P, vol. 9, 25.)

Courts may make inquiry as to the truth of the facts notwithstand-
ing the answer denies fully the allegations of the aflidavit, statement,
or petition and digclaims any intention to do any act in contempt of
the court. (Territory ». Murray, 7 Montana, 251; Crow ». State, 24
Tex., 12; State ». Harper Bridge Co., 16 W. Va., 864; U. S, 2. Debs,
- 64 Fed., 724; Inre Snyder103N. Y., 178; 48 Conn., 175; 19 Fed., 678.)
O,"Iq‘he]law as above stated is clearly applicable to the answer filed by

Neal.

" He admits that he knew that Greenhut had heen appointed trustee.
He admits that he knew that Greenhut as such trustee had commenced
an action to recover assets which it wasalleged belonged to the bankrupt
and which he was endeavoring to cover up by fraud. He admits that
the bank.of . which -he was president was a party defendant in this
action, and he admits that *“1t suddenly occurred to him to reproach
the gaid Greenhut with having brought the suit against the said bank.”
He also admits that when he entered Greenhut’s oftice he reproached
the said Greenhut for bringing an infounded suit against the bank;
‘““the conversation, however, concerning chiefly the bringing of the
said suit against the said hank,” and that hot words passed between
them and that he invited Greenhut into the street to fight. Ho says—
that it is not true that the assault charged in the said affidavit was committed by
respondent solely because and for the reason that the said Greenhut had instituted
the suit against the said American National Bank, or to interfere with or prevent him,
the said Greenhut, from excreising and performing his duties a3 an officer of this court.

He says that the assault was not made solely for that reason, but he
does not deny that that was‘one of the reasons, and thevehy admits that
it was. ; :

Having made an aflidavit in which he admits so much, the conrt could
well find that it was inconsistent with his claim that he had no intent
to commit any contempt or to interfere with Greenhut in discharging
his duties as trustee. In fact, nowhere does it uppear that O’Neal ever
asked to be disinissed, because he had fully purged himself of con-
tempt by his answer. o

But the action commenced by Greenhut, being an equitable action,
and his duties as trustee being more as an ofticer in equity than one at
law, the court had the right to inquire into the merits even if O’Neal
filed an affidavit fully ang completely purging himself of the contempt
charged, a different rule obtaining in equity than at law. (Buck .
Buck, 60 Ill., 105; 114 Mass., 280; 37 N. H., 450; 48 Conn., 175.)

When O’Neal was found guilty of contempt -he took a writ of error
to the Supreme Court of the United States and the cause was dis-
missed. Then he sued out a writ of habeas corpus before Judge Pardee
and on the 10th of November last the court, Judges McCormick and
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Shelby concurring, dismissed the writ. This decision is reported in
volume 125, Federal Reporter, page 967. R
The court says: ~ ,

The charge of coiitempt against the relator is based upon the fact that he unlaw-,
fully assaulted and resisted an officer of the district court in the execution of orders
of the court and in‘the performance of the dutied of hig'office. . Under such orders,
and in that respect, it would seem to be immaterial whether at the-time of the resist-
ance the court wag actunlly in session with a judgo present in the district, or whether
the placo of resistance was 40 or 400 feet from' the actual place where the court was
actually held, 80 long as it was not in the actual presence of the court, nor so near
thereto as 1o embarrags the administration of justice. L ;

Under-the bankruptey act of 1889, section 2, the district courts of the United
States, sitting in l)'ﬁil%{hiph:){ ‘are continuously open; and, under gection 33, and
othery of the same'act, a trustee in bankruptey is an officer of the court. . The ques-
tion before the district court in the contempt proceedings' was whether or not'an
assault upon an officer of the court, to wit, a trustee in bankruptey for an account
of and in resistance of the performance of the duties of such trustee, had been coni-
mitted by the relator, and, if so, was it under the facts proven a contempt of the
court whose ofticer the trustee was,  Unquestionably the district court had jurisdic-
tion summarily to try and determine these quesfions, and having such jurisdiction,
gaid court was fully authorized to hear and decide and asdjudge upon the merits.

1f O’Neal was guilty of the matters charged against him, and there
was suflicient proof of that fact as shown both by Greenhut’s affidavit
and his own, then there is no doubt that he was guilty of contempt.

Judge Swayne having been fearless enough on the proof of these
facts to find a banker and an influential citizen guilty of contempt the
majority in their report say, on page 20, that— ’

Judge Swayne’s action was, to say the least, arbitrary, unjust, and unlawful. It
could have proceeded only from either willful disregard of the law or from ignorance
of ity provisions. ‘

If the court has no power to punish those for contempt who beat,
assault, and intimidate its officers when discharging their duty, then
what protection have they, and how will the law be enforced? If a
sherift can not serye a process without heing beaten, if a clerk can
not file a paper without heing threatened, if a juror can not proceed
to hear a case without interferenco, and if a trustee can.not com-
mence i action without being stabbed, and neither have any right
to appeal to the court for protection, then men will not be found
who willdischargoe their duties; and if & judge.dare to punish for con-
tempt for the doing of any of these things %e lays himself subject to
impeachment and to be charged with tyranny, oppression, and ignor-
ance, and hiy acts characterized as being ‘“arbitrary, unjust, and
unlawful.” , ‘

But the majority in their report in this matter give their whole case
away. 'They say, on pages 20 and 21—

O'Neal did not agsault Gireenhut beeause Greenhut had sued the bank, but because
he had sued the bank knowing that his contention was false,

Here is an admission that O’Neal did assault the trustee, and that
the assault grew out of the action that Greenhut commenced against
O’Neal’s bank, but the assault is sought to be justified because O’Neal
claimed that the suit was an unfounded one and Greenhut knew it.
The question of whether or not a suit is well founded is always a

uestion for the court before whom the action is pending. If a
efendant has the right to walk into the office of a receiver, trustee,
executor; or administrator, and stab him and try to cut his throat, and

H. Rep. 1905, pt 2, 68-2——2
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justify his action by claiming that a suit brought against him by such
ofticer is unfounded, then how can the court protect its ofticers in the
discharge of their duties?  IHappily no such right as this exists under
the laws of thiy or any other civilized nation. ‘

In punishing (’Neal Judge Swayne did his' duty. Out of thiy
trouble grew this impeachment proceeding.  O’Neal at once started
in to get even on the court and t‘m evidence shows that he employed
lawyers to go to Tallabasseo and lobby through the resolution passed
by the legislature of the State of Florida. The two most prominent
lawyers now prosceuting this matter, Mr. Liddon and Mvr. Laney,
admit, that they were employed by O’Neal to lobby this resolution
through. ;

There is considerable feeling of prejudice and malice in this proceed-
ing and it is well to be careful and not Big influenced by it to the end
that no mistakes are made and no injusticg done. -

BELDEN AND DAVIS.

Third. The majority are of the opinion that Judge Swayne should
he impeached beeause he found one Davis and one Belden guiity of
contempt.  With this we can not agree; neither can we agree with the
statement of facts set forth in Mr. Palmer’s report, as important mat-
ters are omitted which put a very different phase to the transaction,

The trouble grew out of the following facts: In February, 1901,
Florida McGuire commenced an action in Judge Swayne’s court to
recover aboub 200 acres of land known as the Rivas tract. 'This tract
of land is deseribed as one hody, though it is divided into Tots and
blocks and -owned by a number of people. On this tract is a block
known as block 91 of the new city; but there is nothing in the said
descriptionof the tract of land that would show this fact. In the sum-
mer of 1901 Judge Swayne’s wife was negotiating with a real estate
firm for the purchase of several picces of land, one of which was said
block 91. This block was owne(i by a Mr. Edgar, who lived in New
York, and upon whom scrvice of summons had neverbeenmade in the
said Florida McGuire suit.  Mr. Edgar made a deed in favor of Murs,
Swayneand sentit to Thomas C. Watson & Co., the agents above named.
Mr. Hooten in July, 1901, wrote to Judge Swayne that he had received
tho deed, but it was not a warranty deed, as Kdgar was afraid of the
Caro claim.  To this letter Judge Swayne replied as follows:

Gentlemen, you may omit block 91 and gend papers for the othersalong and oblige.

This ended the negotiations of Judge Swayne’s wife to purchase said
block. Afterwards it was sold to the Pensacola Improvement Com-
pany, and neither Judge Swayne nor his wife ever owned it or were
ever in possession of it.  Before the commencement of the November
term of court the attorneys for the plaintiff in tho Florida McGuire
suib requested Judge Swayne, by letter, to recuse himself, as he owned
an interest in the property in dispute. The judge did not answer this
letter.  On November the 5th, when court opened, the judge brought
this matter up in the presence of the attorneys for plaintiff, Florida
McGuire, and stated that he had received a letter from them askin;
him to recuse himself hecause he had purchased a piece of land whic
was a part of the land embraced in the Florida McGuire case. .(Testi-
wony of W. A, Blount; Mr, Palmer states they had no notice,)
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The judge stated he had not purchased any such land; that his wife through him
had negotiated for the purchase of a hlock of this tract, but when the deed was sent
to close the trade he saw it was a quitelaim, and he asked why a warranty deed had
not been given.. The reply by Watson & Co., Edgar's agents, wad the reason a
warranty deed was not given was because thig land wag in controversy in thiy suit
and hedid not care to give a warranty. Judge Swayne, learning this, caused the
deed to be returned, and as no formal demand %md been made of him to recuse him-
self, he would try the case.

The foregoing is the statement of W. A. Blount, Florida’s foremost
attorney, who was in the court at that time. The criminal calendar
was taken up first, and the court informed the parties that he would
take up the civil docket right after the ¢riminal calendar. The only
case on the civil docket was the case of Florida MeGuire. A jury was
in attendance. During the week the attorneys for Florida McGuire
informed W. A, Blount, attorney for defendants, that they werce
ready. All of their witnesses were in Pensacola and casy to reach.
Stturday morning it was 1\?ippm'e‘nt that the last eriminal case would
be finished that day, and Mr. Blount took out a subpwna for his wit-
nesses. Again I quote from the testimony of Mr. Blount:

The first we knew that they would not be ready was the application by Judge
Paquet for a postponement of the case to Thursday. = Iobjected very strenuously. 1
had tried the same issues eleven times. I called the court’s attention to the fact that
my knowledge of the witnesses and the issues led mo to believe that 90 per cent of
the witnesses were in half-hour call of the court rooin; there was no reason for delay.

The court took that view, would not ¢all it then, but'would call it Monday, unless
there was an application for a continuance in accordance with the rule.

That night, Saturday, after the court had refused to postpone the
case, Davis, Belden, and Paquet, attorneys for the: plaintiff, Florida
McGuire, inet boget’her in a store of one of their clients, and there dis-
-cussed the question of suing Judge Swayne and decided to do so.
Belden admits he was present at this meeting, though the majority
report says, page 8, “‘The papers were taken to Simeon Belden,.into
his hotel, where he was ill, and he signed them.” The following are
the facts as sworn to by Belden:

A. T was at the Park Ilotel a short time, and they sent for me to come down to
Judge Paquet. :

Q. Where was he?—A. At Mr. Pryor's gtore, I think; I went there and signed
the papers and left. It was a suit against Judge Swayne for the recovery of that

property.

The suit was commencea after 8 o’clock at night in the circuit court
of Escambia County, Fla., after the clerk had gone home, and the
statement was made to him that the writ must be served that night at
all hazards. After the writ was issued the sherilf was hunted up and -
instructed to serve Judge Swayne with it that evening. These attor-
neysalso, in carrying out their scheme, wrote an article for the paper,
to be published next morning-—Sunday—stating that the suit had been
brought and the object of it, and procured its publication.

Themajority in their report say that they did not procure its publi-
cation, but the evidence is positive that they did. The suit was won
in ejectment to recover from Judge Swayne block 91 and mesne profits
amounting to $1,000, and all three of these parties well knew that
Judge Swayne had never owned the land and had never been in the

ssession of it. Judge Belden claimed that the land was Lydia C.
Swayne’s, and Mr. Davis, in his petition for a writ of habeas corpus,
stated the same fact. It was open, unimproved land. The action was
not commenced in good faith with the intention of prosecuting it, and
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nothing more was ever done with it. If the parties had been acting
in good faith they certainly would have sued Mrs. Swayne, whom they
claimed to be the owner of the land, and not Judge Swayne, who had
never negotiated for it. When forced to state what caused them to
act in this great haste, they gave as an excuse that they were afraid
that Judge Swayne would leave before they could get service upon
him. Monday forenoon Judge Blount talked the matter over with'
Judge Swayne, and he, acting on his own suggestion, prepared the
papers upon which Davis and Belden were found guilty of contempt.

At the trial Judge Swayne said, so states Mr. Blount 1n his evidence,
that he had no douht that the people in the city had a right to sue him,
but the circumstances showed it to be an attempt to influence a United
States judge in his duty by putting him where he would have to declare
himself disqualified, and knew he had so announced, and liad no reason
to belicve so. Before Davis and Belden were cited for contempt they
dismissed the Florida McGuire suit. They probably hedrd contenipt
proceedings were being started. They claim now that Saturday
evening they had decided to dismiss the case pending before Judge
Swayne. But if this is a material fact in the case, it could only have
been such by calling Judge Swayne’s attention to it at the time of the
contempt proceedings, which they did not do.  As far as the court
knew, no intention of that kind ever existed. It was not sworn to,
was not put in their answer, and was mentioned in no way when it
ought to have been, and it seems rather late in the day to make that
claim now, ;

Mpr. Davis claims that he was not retained in the Florida McGuire suit
until Sunday, after the suit agninst Judge Swayne had been com-
menced, and the majority in their report say that . T. Davis was
not of counsel in the case and had no connection with it up to the time
-that court adjourned, on Saturday, November 9, at 6 o’clock.” We
believe that Davis was retained and was connecte(i with the suit before
Judge Swayne was sued, and had heen for some time, and the evidence
clearly establishes that fact beyond all doubt. J. C. Keyser was inter-
ested in the suit on behalf of plaintiff; in fact, he was one of the plain-
tiffs, though his name did not appear of record. He said, when asked
what attorney asked Judge Swayne to recuse himself, ¢ I think Mr.
Davis and General Belden.”

On page 250, Mr. Marsh, the clerk of the court, says:

I don’t think any praccipes had heen gotten out. [ had told Mr. Davis I would

wait ag late as he desired to get them out.  He did not seck any preecipes.
Q. Was Mr. Davig in the case, then, that Saturday afternoon?—A. Yes,

On page 278 Mr. Belden says:

After receiving the telegram from-Judge Pardee, Mr. Davis was to make up the
record in the case, so if there was error we could appeal it-—take it up by writ of
error. We intended to proceed, but the judge calling the case Saturday evening, 9th
of November, refusing to allow us time to get our witnesses before the court, we were
deprived of the facilities of making up such'a record as Judge Pardee contemplated
we should make, and we had to discontinue it.

Here is"a positive statement by Mr. Belden that Davis was in the
case before Swayne was sued: ‘

Mr. Paquet says, page 423, that—

Davis was brought into the suit on Saturday, November 9, before Judge Swayne was
sued; that he was one of the advising counsel of the clients, that he was associated,

and asked if I had any objections; during the week he was in court very frequently,
~advising with some of the plaintiffs.
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Davis also adinits in his petition for a writ of habeas corpus that he
was an attorney for plaintiffs, a copy of which writ is as follows:

United States circuit court, fifth judicial circuit, ex parte Elza T. Davis, habeas
corpus.

The relator in this case, Elza T. Davis, comeg into court and excepts to the con-
sidoration of what is filed herein as a certificate of Charles Swayne, judge, without
date, because it containg charges and statements amounting to charges of contempt
againt this defendant not contained in motion and order’ charging contempt, and
which statements and charges he has never been ordered to answer, or in any way
given a chance of reply to. )

Should thig exeeption be overruled then defendant, with perinission of court first
had and for which he prays; says: L v . L

That on the 5th day of November, 1901, in open court of the United States circuit
court of the northern district of Florida, Charles Swayne, United States district judge
})residihg,« in answer to a'letter from this defendant and Louis P, Paquet, of connsel
or Mts, Florida McGuire, of date October 4, 1901, to said judge at Guyencourt, in the
State of Delawure, requesting him to recuse himself on the trial of the suit of Mrs,
Florida McGuire ». Pensacola City Comnpany ct al.,; among other reasons, hecause of
his interest in the said suit pending before him, refused to recuse himself, and went
on to state from the bench in open court that a relative of highad purchased a part of
the said land in litigation hefore him in said suit of Mrs. Florida McGuire, that the
deeds had been sent north to him (the judge), and that he had returnéd them. -

Second, In the second paragraph of the judge’s certificate ho mentions the desire
of his wife to purchase block 91, being the block that he is sued for in the State
court, but he has not stated as fully as he did in open court on the 11th of this
month the facts in reference to said purchase.. On’said date, 11th November, 1901,
raid judge stated in the hearing of a%l present, this relator and Simeon Beldin, also
counsel for Mrs, McGuire heing present, that the relative referred to in his state-
ment from tho beneh in open court on the 5th of November ¢“is his wife;”’ that she
purchased said block of ground on the Rivas tract with her own money; that find-
ing that it was on the “ Rivas” tract in litigation hefore him he returned the deed.
At no time hag he ever stated or furnished us any proof that said sale had been
resolved at hig request or by his wife’s vendor, or that his wife, who purchased the
same with her own money, desired it canceled,. .

Third, In paragraph 5 in said judge’s certificate the facts in reference to trial of
suit of Florida McGuire v, Pensacola City Company et al. the mpaterial facts are sup-
pressed.  They are ag follows: The criminal term of said court ended Saturday, late
in the ¢vening of November 9, when gaid judge announced that he would take up
the trial of the McGuire case the following Monday at 10 o’clock a. ms.  The case
had never heen fixed for a day to which we could have our witnesses summoned, and
we thercfore asked the court to allow us until the following Thursday to get our
evidence in the case. The judge seemed willing, but counsel for defendant, W, A,
Blount, and who is also one of the defendants in the McGuire suit, which is an eject-
ment sait, with much warmth insisted on the trial on Monday, November 11, to
which the judge acquiesced. V » o o

This was Saturday, 9th, after oftice hours; next day being Sunday, no summons for
witnesses could issue, thus having only irom the opening of clerk’s office at 9 o’clock
Monday, 11th, until 10 o’clock, opening of court {‘()'ue ﬁ'our)‘to, igsue summons and
serve more than fifty witnesses, which was physically impossible. While we were
satisfied that said judge is interested in the result of said suit, still he refused to re-
cuse himself, our intention wasg to try the case before him had he fixed aday for trial
so that we could have secured our evidence thiereto and made our record, but when
thus arbitrarily cut off therefrom our duty to our clients was to discontinue the suit
to prove their rights, which discontinuance of said suit, upon motion, was ordered
by Judge Swayne at 10 o’clock on the morning of November11, 1901, and after which
the motion or rule for contempt was inaugurated by W. A, Blount, attorney, and a
defendant,. s :

Fourth, In paragraph 7 of said certificate said judge refers to consultation with -
some members of the \)ar, but does not name them, but finally selects W, A. Blount
to call the matter of contempt before the court, assisted by W. Fisher; of whom are
defendants in the suit of Mrs, McGuire ». Pensacola City Company et al., and tres-
passers on a large portion of the land in question. Now, while there is no act
charged against us which under the law we were not entitled to' do, still we make
reply:to statements and certificates, to place it beyond doubt, that we have acted
gtrictly within the line of our sworn duty to our clients; which we have a right to do
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under the law, and there can he no contempt, and no contempt was ever intended or
thought of, in_siing Charles Swayne in a State court, and especially is it 5o demon-
strated by a discontinuance of suit in- Federal court.

OATH.

Elza T. Davis, being duly sworn, deposes and says that all the facts and allega-
tiong recited in the forégoing exception and statement are true and correct, to the
best of his knowledge and helief. .

E. T. Davis,

Sworn to and subscribed hefore me this 23d of November, 1901, at the city of New
Orleans, La.
[seaL.] BenjaMiN ORry,

Notary Public for the Parish of Orleans, La.

(Indorsed:) United Statey circiit court, fifth judicial circuit, northern district of
Florida, ex parte Elza'l. Davis applying for writ of habeas corpus. Xxceptions and
statement of relator received an& filed November 23, 1901. H. J. Carter, -clerk,
Filed December 10, 1901, F. W, Marsh, clerk.

NonrruerN Disrricr or FrLoring, ss:

I, F. W. Marsh, clerk of the circuit court of the United States for the northern
district of Florida, hereby certify that the foregoing is a true and correct copy of a
certain paper filed in the matter of the application of It. T. Davis for a writ of habeas
corpus, in the said circuit court, as the same remains of record and on file in said
court.

Witness my hand and the seal of said court at the city of Pensacola, in said district,
this 24th day of February, A. D.-1904,

F. W. Magsu, Clerk,

A petition in the snme language was prepared, sworn to, and filed by
Mr. Belden.

There can be no doubt, from this positive evidence, that Mr. Davis
was an attorney in the case when he commenced the action against
Judge Swayne, and that he knew Judge Swayne had no interest in the
land can not be doubted, and the finding to the contrary by the majority
is not supported by a preponderance of evidence.

The folllowing' is the record in the case of Simeon Belden, and the
record of Mr. Davis is just the same,.

THE UNITED STATES AGAINST SIMEON BELDEN.

Be it remembered that on the 11th day of November, A. D. 1901, at a term of the
United States cireuit conrt in and for the northern district of Florida, the following
motion was made in open court and enteréd of record, to wit:

And now ecoimes W. A, Blount, an attorney and counselor at law of this court,
and practicing therein, and as amicus curie, and moves the court to cite Simeon
Belden, Louis Paquet, and 15, Ty Davis, attorneys and counegelors of this court, to
show cause before this court at a'day and hour to be fixed by the court, why they
shall not be punished for contempt of the court in causing and procuring, as attor-
neys of the circuit court of Escambia County, Fla., a summons in e¢jectment, wherein
Florida McGuire i plaintiff and ‘Hon. Charles Swayne is defendant, to be issued
from gaid court and served upon the judge of this court, to recover the possession of
block 91, in the Cheveaux tract, in the city of Pensacola, Fla., a tract of land involved
in'a controversy in ejectment then pending in this court in a case wherein the said
Florida MeCtuire was plaintiff and the Pengacola City Company et al. were defend-
ants, upon the grounds: ‘ .

1. That the said suit in cjectment against the judge of this court was instituted
after a petition to this judge to recuse himself in the said case of Mrs, Florida
McGuire v. Pensacola City Company et al. had been submitted to the court on
November 5, 1901, and denied, and a%’ter the said judge had stated in oKen courtand
in the presence of the said counsel, Simeon Belden and Louis Paquet, that an allega-
tion of the said petition, that he or some member of his famnily were interested in or
owned property in said tract, wag untrue, and had stated that he had refused to per-
mit a member of his family to bhuy land in said tract, because the said suit of Florida
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}\I(iGuire, involving the title to the said tract, was in litigation before him, the said
udge. T . o
! 2{’ That after the said declaration of the said judgo[tho“'saidf(:‘ounscl Wwere: aware
that neither the said judge nor any memberof hig faniily were the owners of or
interested in any part of the said tract -and had no reagon whatever to' believe that
he or they were so interested, and knew, or could easily have known, that the said
block was not in the possession or control of anyone, hut was entively occupied.

3. That the said suit against the said judge was instituted on Saturday night, the
9th instant, after 6 o’clock, and after the court had overruléd thie motion of the said
attorneys to postpone the trial of the case ol Florida MeGuire v. Pensacola City

Company et al. for a week or more, and after the said judge had’ announced to the

raid counsel that he would call the case for trial on Monday, November 11,1901, and
would then try the case, unless counsel for plaintiff made a showing why he should
not so try, and the said counsel had announced that they would make such showing.
4. That the said E. T. Davis was, before the instituting of the said suit against the
judge, cognizant of all the facts herein set forth, -
: - W. A. Brounn,

An Attorney of this Court.
November 11, 1901.

And afterwards, and on the same day, to wit, on the 11th day of.Nmrember, A.D.
1901, the following order was made and entered of record in the said cause, to wit:

In re matter of contempt proceedings against Simeon Belden, Louis Paquet, and
I P Davis.

Upon reading tho motion of W. A, Blount, an ut,toriu\;{ dnd counselor of this
court, for a citation to Simeon Belden, Louig Paquet, anc

consideration of the same, it ig ordered: ,

- That the said Sime¢on Belden, Louig Paquet, and 1% T. Davis he, and they are
herchy, cited to appear hefore me, Charles Swayne, judge of this court, at 10 o’clock,
on Tuesday, November 12, 1901, to show cause why they should not be punished for
contempt upon the grounds and for the reasons set forth in the said motion, which
is now of record in the records of said court, and w copy of which is to be attached
by the clerk to the copy of this order served upon the said Simeon Belden, Louis
Paquet, and ¥.°T. Davis.

Ordered in upen court thig 11th day of November, A. D. 1901,
CHas, SwayNg, Judge.

At the time of the \)msenlatidn of the gaid motion by the said W, A, Rlount, in
open cotrt, on Noveniber 11, 1901, the said Simeon Belden and the said 1. T, Davis
were present in the said court, and before making said order the said judge mado
and directed to be spread upon the minutes the following declaration concerning his
connection with the land-in the Cheveaux tract, mentioned in said wiotion, to wit:
On Tuesday, November 5, 1901, at the time of the presentation of the said motion
by plaintiffs, that the court recuse himself, he had then stated, and now states, that
he never agreed to accept, nor ever. accepted any deed to any portion of the said
Cheveaux ‘tract; that, as he stated, a member of ‘his family; to wit, hig wife, had,
with money inherited by her from her father’s estate, negotiated for the purchase of
some c¢ity lots in Pensacold; ‘that certain ‘deeds in conncetion therewith had been
gent to her in Delaware, one of them proving to he a quitelaim’ deed,  and pon
investigation and inquiry it was found that the property in this deed was a portion of
the property in litigation in the suit of Florida McGuire e, Pengacola City Company
et al., and that thereupon, and by his advice, the said deed wad returned to the pro-
posed grantors, with the statement that no further negotiations whateyer cpul(fbo
conducted by them in relation to thidg property, and they thereupon refused to pur-
chase, either at tho present time or in the future, any portion of the said tract.
W. A. Blount, an attorney and counsclor at law of this_court and practicing
therein, ‘and as aicus caritwe, moves the eourt to cite ‘Simeon Belden, Louly Paquet,
and E.T. Davis, attorncys and counselorg of this court, to show catse hefore this
court, at a-day and hour to be fixed by the court; why they should not he punished
for contempt of this court in causing and procuring as attorneys of the cireuit court
of Escambia County, Fla., a summons in ejectment whercin Florida McGuire wag
plaintiff and the Ion, f)har]es Swayne was defendant, to he issued fromn said
court and served upon the said judge of this conrt, to recover the possession of block
91, Cheveaux tract, in the ¢ity of Pensacola, Fli., a tract of land involved in a c¢on-
troversy in ejectment then pending in thigcourt in a case wherein the said Florida

- I . Davis, why they
should be committed for contempt, for the reason set forth in said motion, and after -

n
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I\'I(:Guiro v;'as plaintiff and the Pensacola City Company ct al. were defendants wpon
the grounds: . , b, L C e
l.t”[‘hat the said suit in ejectment against the judge of - this court was instituted
after & petition to this judge to reécuse himself in the said case of Florida McGuire v.
Pensacola City Company et al. had been submitted to the court on November b, 1901,
and denied, and after‘t%m gaid f"udge had said in open court dnd in'the presence of
the said counselors, Simeon Belden and Louis Paquet, that the allegation of the said
petition that he, or somé member of his famili', were interested in or owned prop-
erty in gaid tract, was untrue, and had stated that he had refused to permit a mem-
ber of his family to buy land in gaid tract because the said snit by Florida McGuire,
involvibg the title to the said tract was in litigation before him, the said judge.

2. That after the said declaration of thesaid judge the said counsel were aware that
neither the said judge nor any member of his family were the owners of or inter-
ested in any part whatever of the said tract and had no reason to heliéve that he or
they were so interested, and knew, or could easily have known, that the said block
was not in the possession or control of anyone, but was entirely unoceiipied. ,

3. That the said suit against the said judge wag instituted on Saturday night, the
9th instant, after 6 o’clock, and after the court had overruleéd the motion of said
attorneys to postpone the trial of the said case of Florida McGuire v. Pensacola City
Company et al. for a week or more, and after the said 211(1}20 had announeed to the
said ‘counsel that he would call the case for trial on Monday, November 11, 1901,
and would then' try the case, unless counsel for plaintiff made a showing why he
s;u)ul.d not go try, and tho said counsel had announced that they would make such
showing, ' .

4. That the said E. T. Davis was, before the instituting of the said suit against the
said judge, cognizant of all the facts herein set forth,

(Indorsements:) In re contempt proceedings Simcon Belden, E. T. Davis, and
Louis Paquet. Filed November 11, 1901, F. W, Marsh, clerk. ‘

(Marshal’s return:) United States of America, northern district of Florida, ss.
I hereby certify that I served the annexed citation on the therein-named Simeon
Belden and E. T. Davis, the within-named Louis Paquet not found, being outside the
northern district of Florida, by handing to and leaving a true and correct, copy thereof
with Simeon Belden and 1. T. Davis personally, at Pensacola, Escambia County, in
said district, on the 11th day of November, A. D. 1901. T. ¥. McGourin, United
States marshal, By R. P, Wharton, deputy. . (

And thereafter, to wit, on the 12th (Il‘u"y of Novetmbher, A. D. 1901, the following
answer wadg made and entered in the said cause by the said defendants therein,
to wit:

Before the Hon. Charles Swayne, judge circuit court United States, northern dis-
trict of Florida. In re matter of the contempt proceedings against Simeon Belden,
Louis Paquet, and K. T. Davis.

And-now comes Simeon Belden and 1. T. Davis, and for reasons why they should
not be punished for contempt, showeth: . T

First, That the general grounds upon which the said contempt is based, to wit,
summons _in ejectment issued from the circuit court of Escambia County, Fla.,
wherein Florida McGuire was plaintiff and the ITon. Charles Swayne was defendant,

that said proceedings is in the jurisdiction of the circuit court of Escambia County,
Fla., and that this court is without jurisdiction thereof. e

Second. That the petition to recuse referred to in gaid motion they had nothing to do
with before this court, nor were they present on the bth day of November when sub-
mitted, as stated in said motion, nor present when any statement made by the judge
concerning hig connection with any of the property, except the statement made by
said judge on November 11, after court convened and after the motion to digcontinue

the case of Florida McGuire v, Pensacola Gity Company, et al. was made. o
Third: To the second paragraph showeth: As above stated, they heard no decla-
ration made by the judge referred to in said paragraph, and as for reasons to believe
that he, Judge Swayne, or some member of his family, was interested in block 91,
Rivas tract of land, named in gaid summons, we simply refer to the declaration made
by Hon. Charles Swayne on November 11, 1901, when said motion was made by the
Hon. W. A. Blount, and that after hearing said declaration, believe there is in exist-
ence a deed to Mrs. Charles Swayne uncanceled, and that they have no knowledge
of its repudiation, and as the negotiations for the property named in said deed was
one made by Mrs, Charles Swayne in her individual right, that no act of “the said
Hon, Charles Swayne would repudiate or render null and void any transaction made-
by Mrs. Charles Swayne with her own money or property.
Fourth, That E. T, Davis, for himself, showeth that this court had no jurisdiction
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over him in said matter of Florida McGuire v, Pensacola City Company et al. until
he requested the court to mark his name ag attorney for plaintiff on the morning of
November 11, when he presented the motion to discontinue the aforesaid suit.
- SiMEON BELDEN,
| E. T, Davis,
(Indorsements:) Before the Hon. Oharles Swdyné, judge of the circuit court of the
United States for the northern district of I a, @ Pensacola.  In re contempt
against Simeon Belden, Louis P‘“l"{ﬁ\g@d. "' Davis, Filed_November 12, 1901,
¥. W, Marsh, clerk. SENATE-

And afterwards, to wit, on the (@Ngge%ber 12, 1901, the following pro-
ceedings were had in ope’u'cﬂ“ﬂ'w: g
¢
The United States v. Simeon Beltb&ﬁ%?‘%& contempt of court.

This cause coming on to be heard on -the motion of W. A. Blount, attorney. and
conséllor at law of this court, as amicus curiae, to ¢ite the said Simeon Bélden to show
cause why he should not be punished for contempt of this court for the reasons in
said motion distinctly alleged, and on the rule granted on said motion, dated Novem-
ber 11, 1901, a certified copy of which has been duly served on gaid Simeon Belden,
and on the answer to said rule on this day read and filed in open court by and on
bebhalf of the said Simeon Belden; and after hearing the testimony of the witnesses
introduced by the United States and by the said defendant, and after duly consider-
in%theaame: . e T S

¢ 18 now ordered and adjudged, That the said Simcon Belden is guilty in mannerand
form as in said motion and rule set forth of the facts thercin alleged; and it is further
adjudged that the same constitutes a substantial contempt of the dignity and good
order of thid court, L . ,

Wherefore it is ordered and adjudged that the sald Simeon Belden do pay a fine
or penalty to the United States Government of one hundred dollars, and that he be
taken hence to the county jail of Escambia County, Fla., at Pensacola, there confined-
for and during the term and period of ten days from the 12th day of November, 1901,
and that he stand committed until the terms of this sentence be complied with or
until he be digcharged by due course of law,

Ordered and done this 12th day of November, A. D. 1901,

Cnas. SwAYNE, Judge.

At the hearing witnesses were examined, but their testimony is not
furnished us and all we have is a short statement by Mr. Blount of
what took place. ; ,

In the absence of any of the testimony taken at the hearing we have
no right to assume that the allegations of the statement filed charging
the contempt were not proven, or that the evidence was not sufficient
to warrant the finding of the court that a contempt had been com-
mitted. On the contrary, the presumption is that they were and that
the evidence was sufficient to warrant and support the judgment of
contempt entered by the court. ,

Mr. Belden and My, Davis were attorneys of Judge Swayne’s court,
and wero both attorneys in the case of Florida ». McGuire, pending in
hig court.  When they requested the judge to recuse him‘sell)g because
he owned a part of the property involved in the litigation they were
informed by the judge that he owned no interest whatever in this land
and they must have known that he did not. The slightest inquiry on
their part would have disclosed this fact, and they admit if anyone
owned an interest it was Mrs. Swayne. On Saturday the court in-
formed them -that on Monday he would proceed with: the case; they
desired a postponement until. Thursday, A jury was in attendance
and there was no reason why the case should be postponed for that
length of time, The witnesses were all within a half an hour call of
the court-house, and the parties had all week in which to get ready.

The court said he would proceed with the trial Monday morning

H R—58-2-~Vol 6—4
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unless they made a motion for continuance under the rule, and they

said they would do so, and at that time they had in their mind what

they afterwards did.  Now, what followéd? Paquet, Davis, and Bel-

den in the evening met in the grocery store of one of the plaintiffs

and consulted what course to take. It was decided to hring an action
against Judge Swayne individually, to oust him from a portion of the

land embraced within thislitigation and for $1,000 mesne profits, when

they all well knew, and must have known, that he had never been in

the possession of the land :nd never owned it. They went to the

clerk’s oflice, go hir. to go to the court-house and file the suit. Then

the sheriff was found and he was instructed to serve the papers at all

hazards that night. They were not satisfied with this, but they wanted

to give the suit publicity. They wanted to advertise to the world that

Judge Swayne was intending to try the question of title to property

in which he owned an interest, and, following this out, prepared a

statement of the case and gave it to the morning paper to be published, -
which was done. .

The only excuse they have. yet been able to give for this unseemly
haste is that they wantec Swayne served before he left the State, a
most flimsy and unreasonable excuse. There is only one conclusion
that a fair and reasonable mind can draw from all of these facts, and
that is, they wanted, desived, and expected, by bringing a fictitious
suit, to force Judge Swayne to recuse kiimsclf and continue the action.
They wanted to so embarrass him that though not disqualified he
would refuse to hear the action, and if this conclusion is true there
can be no doubt, as attorneys and oflicers of the court, they were
guilty of gross misbehavior, and clearly were guilty of contempt within
the meaning of section 725 of the Revised Statutes.

It is true that Judge Swayne, for this contempt, imposed both fine
and imprisonment, but this error of law was corrected by Judge
Pardee, and surely it can afford no reason for impeachment. Belder.
and Davis say his manner in passing judgment was harsh and abusive,
hut all Davis ecan remember that was said is that the court charged
them with ignorance and that their actions were a stench in the nos-
trils of the community. o : -

This last remark must be very doubtful.  But if they were guilty
of what they stood charged, it they had collusively and in bad faith
commenced this action to interfere with the trial of the casesby Judge
Swayne and prevent the defendants from securing a speedy trial
before the ju(}ge of the court, then they were guilty of contempt, and
this contempt was not purged by coming in later and dismissing the
suit or by the judge using toward them harsh and abusive language.

Mr. Davis sued out a writ of habeas corpus before Judge Pardee.
At the hearing Judges McCormick and Shelby sat with him and con-
curred in his opinion,

The court says:

The relator-is an attorney and counselor of the United States circuit court for the
northern district of Florida, and, as such, one of the officery of the court, within the
intent and meaning of the above statute. . As such officer he was and is charged with
conduct in-and out of court which, if accompanied with malicious intent, or if it had
the effect to embarrass and obstruct the administration of justice, was such misbe-
havior as amounted to contempt of court.

The writ of habeas cm‘&)us was discharged. There is no doubt that
this suit was brought with no intention to ever try it. In-fact it was



JUDGE CHARLES SWAYNE. 27

dropped. And there can be no other conclusion but that the com-
mencement of this action could have no other effect than to embarrass
and obstruct the administration of justice. The fact that the suit was
commenced in the State court can make no difference, because its
cffect, as intended, was to embarrass Judge Swayne in trying the
action pending before him in the United States court.

Plaintiffs dismissed the suit, but in a few months commenced it
again in Judge Swayne’s court, which fact shows that when they dis-
missed it first they had no intention to abandon it. S

But the majority find fault and lay great stress upon the fact, that,
in his judgment, finding Belden and Davis guilty of contempt, tilat he
does not, in the language of the statute, find them guilty of misbe-
havior as officers of his court, but adjudged that their conduct consti-
tuted a substantial contempt of the dignity and good order of the
court, And is it not true that a misbehavior of an attorney is a con-
tempt of the dignity and good order of the court? .

To embarrass the court in the administration of justice surely must
be a contempt of the orderly conduct of the court in its business.

In discussing Judge Swayne’s action in passing judgment of con-
tempt against Belden and Davis, the majority show considerable feel-
ingi. The committee charge that he was *“ guilty of gross abuse of
judicial power and misbehavior in office,” and that knowing the law,
and knowing that no contempt had heen committed, he, with a bad and
evil intent, declared them guilty. Thig is making a very broad accu-
sation when we consider all of t}he facts and surrounding circumstances
and the law controlling the same. s

The committec say that Judge Swayne *“knew that proceedings for
a contempt not committed in the presence of the court must be founded
on an aflidavit setting forth the facts and circumstances constituting
the alleged contempt” and ‘¢ knew that issuing of proofs without filing
was erroneous,” and ‘“knowing the law, Judge Swayneissued a rule to
show cause why Davis and Belden should not be committed for con-
tempt upon an unsworn statement of Mr. W. A. Blount.”

Now, it is to he hoped that the House will not vote to impeach any
one for a mistake of law or ignorance of it, for if such a precedent is
established none of us will be safe. It might be possible that Judge
Swayne did not know the law as stated above, and it might be possible
that such is not the law. It is true that the committee cite one Cali-
fornia and two Indiana cases, but in California the Code of Civil Pro-
cedure provides that a contempt committed out of the presence of the
court can only be called to its attention by aflidavit, and no doubt
Indiana has a similar statute. ;

There is no settled practice in contempt procecdings (United States
v. Sweeney, 95 Fed., 446). In volume 9, page 38, of the Cyclopedia
of Law and Procedure we find the law stated as follows:

As a rule the proceeding to punish for contempt committed out of the presence of
the court should be ingtituted {)y a statement or some writing or affidavit presented to
the court setting forth the facts,

Numerous authorities from all over the United States are cited to
support this proposition of law. C

And it has been held that in such a case the court may even act of
its own motion and make the accusation. (24 W. Va., 416; 81 Mich,,
592; 27 How. Prac., 14.)

It might have been possible that Judge Swayne did not know of the
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decision in California or the statutes of Indiana, but followed the rule
as stated above, - ; ,

It is claimed that Davis and Belden purged themselves of contempt.
The law on this question has already been given, and it is not neces-
sary to report it again. The aflidavit or answers filed by Davis and
Belden were not broad enough under the rule, and Belden said, when
asked & question at the hearing, that he did not purge himself and
would not do it.  But look at the matter seriously from the facts and
circumstances that existed at the time judgment was pronounced.

The majority report proceeded on the theory that the action wag
commenced in good faith and upon substantial grounds; that having
commenced the action in the State court no contempt could have heen
committed against the Federal court.  If attorneys, who are ofticers of
the Federal court, to embarrass the judge of that court in the admin-
istration of justice, commence an ummeritorious action in the State
court against him; is it not contempt? Is there any law by which
the place in which the contempt has been committed excuses it?  Was
the action brought in good faith? Noj; for this reason: Belden, Davis,
and Paquet are all good lawyers; they knew that Mrs., Swayne was
buying the land; they knew that the deed had heen made in her favor,
and therefore they knew that if the title had ever left Edgar it vested
in her. Being lawyers, they must have known that if the title was in
her no judgment against Judge Swayne individually would divest her
of that title, and therefore such a judgment would avail their clients
nothing. If they were acting in good faith for the purpose of tryin
title to land, knowing all of the facts just stated, they certainly woul
have sued Mrs. Swayne as the owner of the land and joined her hus-
hand with her. '

Belden says:

It wag so positive she had purchased it.

Q. Did you have any reason to suppose Judge Swayne had exercised any acts of
ownership?--A.. No. o ,

Q. Did you hdve @iny such information hefore you brought the suit?—A. I did not.
When we learned that suit was pending in the cotinty judge’s court against Edgar
that revealed the fact that sale had been made to Mry, Lydia C. Swayne.

Commencing an action against Judge Swayne alone, after he had
stated that he would proeced with the trial of the case unless they
made a motion to continue it under the rule, and they having stated
they would do so, is very suspicious, and is made more so when they
never did anything further with the suit. There can be no doubt that
they were acting in bad faith, There can be no doubt of their motives
and what they sought to accomplish.  Why was it nccessary to pro-
cced with such haste? Why was it nccessary to find the clerk and
sheriff that Saturday night and cause one to file the papers and the
other to serve them? If they intended to dismiss the suit Monday
morning, as they now claim, why did they not wait until Monday and
commence the suit after the other action had been dismissed? Why
was it necessary to lpx'epure an article for the paper and procure its
publication that night? L -

There can only be one answer to all these questions, one explana-
tion of their conduct—that it was their intention to carry out the state-
ment made to the court that they would show grounds for a continu-
ance Monday morning. There can be no other sane reason; no other
reason can explain their conduct. All of this was done to embarriss
the court in the trial of the case pending before him. They were seek-
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ing to force him to recuse himself, or, if he persisted in trying the
case, to do so in the fice of the charge, wade public by the press, that
he was, as judge, trying title to a picce of land in which he owned an
interest. Where is the court in the land that would permit such con-
duct as this to pass unnoticed and unchallenged ? Did not Judge Swayne,
under all these circumstances, have the right to inquire into this mat-
ter and punish the parties it guilty? And having committed the con-
tempt, could they purge themselves by dismissing the action? The
contempt was committed Saturday cvening, for, if they could have
been punished then, and ean it be seriously urged now that dismissing
the action, perhaps because of what they had done, that they stooc
innocent of any wrong when their trial took place? * Such a conten-
tion can have no support in reason. The judge did his duty as he saw
it, and the facts certainly warranted his belief. This seems to be a
very slim charge on which to impeach a Federal judge. There were
certainly good grounds for his action, and he had the right, from all
the peculiar facts and circumstances, to believe a contempt had been
committed.

After the hearing was closed the following papers filed in the con-
tempt proceedings of Belden and Davis were received, and the same
are Lcreb‘y embodied in this report. ,

The following is a copy of the newspaper article which it is alleged
Belden, Davis, and Paquet prepared and procured to be published:

JUDGE SWAVNE SUMMONED A8 PARTY TO THE BUIT IN CASE OF FLORIDA M’ GUIRE V.
PENSBACOLA COMPANY ET AL.

. A decided new movo was made  in the now celebrated case of Mrg, Florida
MeGuire, who is the owner by inhéritance and- claimsg’ the possession of what is
known ag the “ Rivas tract,” in the castern portion of the city, near Bayou Texas,
by the filing of n praecipe for sumions, through her attorneys, ex-Attorney:-General
Simeon Belden, Judge Louis P, Pacquet, of New Orléang, and F. T. Davis, of thiscity,
in the circuit court of Escamnbia County, in an ejectment proceedings for possession
of block 91, as per map of T. C. Watson, which ag part of the property which is
claimed by Mrs. J"loridla McGuire, and which iy alleged that Judge Swayne pur-
chased from a real estate agent in this city during the summer months, and which
ig a part of the property now in litigation before him.

The sumnions was placed in the hands of Sheriff Smith late last night for service,
Filed November 12, 1901,
. . Marsu, Clerk.

The following is a copy of a statement filed by Louis P. Paquet in
Judge Swayne’s court, and connected with the commencement of the
action -against Judge Swayne by himself, Belden, and Davis in the
State court of Florida, referred. to in the foregoing newspaper article:

United States circuit court; northern district of Florida, at Pensacola.-~In the matter
of contempt proceedings against Touis P, Paquet.

Now comes Lonig P, Paquet, respondent in tho above-entitled matter, and says: -
. That upon full and mature consideration of his actions and conduet in the matter
referred to in the motion, made ag the basigof the above-entitled proceedings, throtgh
excessive zeal in behalf of his clients, he did 8o act that this honorable court was
justified in believing that the said actions were committed in contempt thereof and
asshowing disrespect therefor. That respondent regrets exceedingly the course taken
by him in this matter, and now appears in court and requests tﬁat he be permitted
g).apologize for hig behavicr and file with the records in the above-entitled cause

iis paper.

» ‘ Louis P, Paquer, Respondent,
Filed March 31, 1902,

F. W. Mazsn, Clerk.
The contempt proceedings against Mr. Paquet were dropped.
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TIOSKINS CASE.

Fourth. The majority contend that Judge Swayne should be
impeached because he refused to proceed to trial in the W. H. Hos-
kins bankruptey proceeding, when the attorneys for the petitioners
were asking for a continuance for two weeks in which to secure certain
evidence,

I find the facts of this case to be as follows:

On February 10, 1902, an involuntary petition in bankruptey was
filed in Judge Swayne’s court against W, }'I. Hoskins. )

On February 24, B. S. Liddon appeared in said matter on hehalf of
said Hoskins and demurred to the petition.  On the 24th of February,
John M. Calhoun was appointed receiver and on the 25ith gave the
usual bond, which was approved on the 26th. ;

On the 27th of IFebruary the court sustained the_demurrer to the
petition, on¢ of the grounds being that the petition was not verified
as required by law, and also that the petition did not set forth if the -
petitioning creditors were firms, partnerships, or corporations, and
gave petitioners ten days in which to amend their petition. After
that, and in fact hefore this date, B. S. Liddon, the bankrupt’s attorney,
and who appears in this procecéing as the chief counsel for the prose-
cution, commenced industriously to get creditors to withdraw their
petitions and claims, and, it is alleged, made misrepresentations and
threats to secure aflidavits from petitioners and to cause them towith-
draw their claims, so as to defeat the hankrupt proceedings pending
hefore the court, which facts are set forth inaflidavitsfiled in the cause
by J. W. Calhoun and J. Hartsficld; and in the case of Hartsfield it is
stated that he signed the aflidavit through fear of Hoskins and one
Justice, and that notwithstanding the petition he signed he desires the
proceedings to go forward. ‘ ,

The court on motion extended the time to file an amended petition
to March 9, and on March 22 W, H. Hoskins filed his answer thereto.
On March 20, Hosking having given a bond in the sum of $5,000, had
his property all turned over to him by the receiver, and he took the
possession thereof and continued his business.  On the 5th day of
March, 1902, Charles D. Hoskins, son of the said alleged bankrupt, at
the suggestion of hig father to get a certain hook, made an assault upon
one J. N. Richardson, the deputy of the receiver; pulled him out of
his buggy, heat him violently, causing the said Richardson, who was
an old man, to remain in his bed for some time, and took from him the
book; that this hook was a book taken by the receiver from the place
where the bankrupt Hosking carried on his business, and which it was
alleged by the receiver, upon information and helief, helonged to the
alleged bankrupt and contained his accounts.  For this assault upon
Mr. Richardson, an officer of the court, Judge Swayne issued a rule
for C. D. Hoskins to appear before the court and sflow cause why he
should not he punished for contempt. Hoskins concealed himself, was
never served and never appeared before the court and never surren-
dered the hook. , ;

On March 24 or 25 the cause was set down for trial to take place on
the 81st. Mr. Hoskins contended that he was solvent and could meet
all his obligations and was ready and willing to do so, which was a fact.
But he, through his attorney, refused to pay one cent of costs, and
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here is where all the trouble arose. Had he been willing to arrange
for the payment of the costs cverything could have been settled and
dismissed at once without any trial. He never requested the court to
fix the amount of costs, hecause he refused to pay any at all.

Considerable cost had heen incurred, the Unite({ States marshal
alone having a bill of $304 for taking care of property and feeding
stock. On the morning of March 81 the attorneys for petitioners
requested the court to continue the case for two weeks, as they could
not safely proceed to trial without the book, which they were informed
and believed contained material evidence, and which C. D. Hoskins had
by force and violence taken from the custody of the receiver, and
which he refused to return. ‘

This motion was resisted by the bankrupt, he contending that he
was ready for trial, that the book was not his and that he could prove
by witnesses present that the book was not his.  He also claimed that
ho had no control over the book. Judge Swayne, notwithstanding
this.offer, refused to hear the evidence; said he would not believe his
brother under the circumstances, and insisted he would continue the
case until the hook was produced. The majority condemn Judge
Swayne for this conduct and contend that he should be impeached for it.
The case had only been at issue five or six days; all of the property
was then in the possession of the bankrupt and not under expense.
He had full control of his business. Also many things had come to
the attention of the court in this matter hesides taking the book that
might well cause him to proceed with eaution, to doubt the honesty of
the bankrupt, and to believe that the hook contained material matters
and which the court should know. )

Petitioning creditors had been requested to withdraw their claims,
some had been threatened, and the deputy of the receiver had been
assaulted in & most brutal manner and a hook taken from his posses-
gion which it was alleged contained the accounts of the bankrupt.
Under all of these circumstances it can not be said the court did not act
with due discretion when the case was continued,

The right to continue a cnse rests always in the diseretion of the
i’ndge. He did not deny Ioskins a trial; he did no aet which injured
1im in his rights. Hosg(ins already was in the possession of his prop-
erty, and the judge was ready to try the case and did offer to try it in
June, but the parties had stipulated to try it in the following Novem-
ber, showing there was no hurry about a trial. It never was tried, but
was settled, the bankrupt agrecing to pay part of the costs, and in fact
the question of costs was all there was in the case and all that kept it
from being settled 1in March. ; , ,

The majority lay great stress on the fact that some lawyers had
entered into a conspiracy to ruin Hoskins and plunder his estate. 1f
this should be true the court was not o party to it, and it was never
brought to his notice. The judge acted absolutely in good faith, and
there is no evidence whatever that he lent himself to any conspiracy.

The attorneys on both sides are not to be commended for their con-
duct in this matter, and surely what they did or what they desired to
do can not be used as o basig to impeach the judge, especiallfr'v‘vhéﬁ”he
was ignorant of it all. He sustained the demurrer; he released the

roperty; ho was willing to try the case and came to Pensacola in
Buue to do so, and did not do so from the fact that these parties, who
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were so desirous for a speedy trial to the end that they would not be
ruined in their property and credit, had entered into a written stipula-
tion that the case sfmuld be tried at the November term.
This is the Hosking’s case, as it appears from the record, and for the
judge’s conduct in this case this committee is asked to impeach him.
Still, if he is to be impeached, the grounds for doing so in this partic-
ular case arc just as good and substantial as in any other instance pre-
sented by the prosecutors of the resslution.  ILiddon, who is the c&:ief
prosecutor in this action, was trying to force matters and was also inter-
fering with the clients of the creditor’s attorneys. The creditors
wanted a book produced in court that Hosking told his sen to take from
the receiver. The books must have been in Hosking’s control, and
were the best evidence of what they contained.  Had the hooks been
produced for the inspection of the court there would have been no
trouble or delay, and this, no doubt, Hoskins could havedone. . Under
the circumstances the court could well have granted the continuance
asked, and there was no abuse of discretion in doing so. Hosking
could not have been injured by reason of this continuance, beeanse he
had all of his property in his possession, was carrying on his business,
and was suffering no loss. In fact, he agreed to postpone the trial
“until the following November, notwithstanding that the court was will-
ing to try it earlier, which alone is a strong reason that no injury was
done to Hoskins.

TUNISON CASE.

They say Judge Swayne appointed one B. C. Tunnison a United
States commissioner after Tunison had been impeached in his court.
Tunison was a commissioner in 1892 or 1893. He claimed to have
been shot by one Humphreys and caused his arrest.  Humphreys wus
tried in 1892 or 1893, and the trial was a bitter one. Tunison was
impeached at that time. Tunison iy one of the ablest lawy<cis in
Florida and is so conceded. He discharged the duties as United States
commissioner well and without complaint.  He had the very best citi-
zens of Pensacola for his clients and as his friends.

In 1897 the entire bar of Pensacola indorsed him for United States
district attorney for the northern district of Florida. At the same
time many of the best and most prominent citizens wrote letters in his
behalf. After this indorsement by the bar in 1897 his term expired
and he was reappointed by Judge Swayne. Most of those who
impeached him were his enemies. His friends said his reputation as
a citizen was good. His encmies spoke ill of him, and his friends
spoke well of him, but no charge was ever made against him for neglect
or wrongdoing in his ofhcial duties, and he has been commended
for the able and efficient manner in which he discharged them. But
it is said that it is reported in Florida that Tunison has and exercises
an undue influence ~vel the court, so that, as generally understood, to
win in Judge Swayne’s court you must employ Tunison. ;

There is no evidence that this rumor ever came to the attention of
Judge Swayne, or that it is well founded. There is no instance shown
wherein Judge Swayne ever granted any favor to Tunison. There is
is nothing to prove that at any time, or in any proceeding, Judgo
Swayne was corruptly or otherwise influenced by Tunison. But this
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charge caused an examination of the records to be made, and it appeared
therefrom that out of 18 cases tried by Mr, Tunison before Judge
Swayne he lost 12, * And to further show that this charge is untruc—
that is, that Tunison has-influence with the court—I only have to call
the attention of the committee to the instance where Tunison was
employcd to see Judge Swayne and induce him to dismiss the charge
for contempt against C. D. Hosking for assaulting and cruelly beating
an officer of the court, and the Judge’s refusal to do so until Hoskins,
who had been evading the officers of the law, should present himself
before the court. , _ o

It is not an uncommon thing to hear that an attorney has influence
with a judge, and some go so far ag to state that it is a corrupt influ-
ence; but never before now did 1 hear it seriously con(;emsed that
because of such a rumor, of which the judge had no knowledge and
which is unfounded in fact, the judge should be impeached and removed
from cffice,

This ground for impeachment demonstrates one thing, and that is
the animus behind this entire proceeding is to impeach Judge Swayne
at any hazards. A number of witnesses, many enemies of the court,
or in the pay of O’Neal, go on the witness stand and swear to a rumor
which they have heard, to wit, that Tunison exercises an undue
influence over Judge Swayne, and without any cevidence showing such
to be the fact, without the showing of x single instance in which the
court ever favored Tunison or decided a case in his favor wrongfully,
without showing that the Judge ever acted corruptly or ever kiew of
sucli ramor, the majority of the committee present this as a ground
for impeachment, and as a_companion picce to this ground present
another equally as unfounded in the contempt proceedings instituted
against C. D. Hoskins.

CASE OF C. D. HOSKINS.

When the members of the subcommittee met to disagree, it was
then agreed by us all that there was nothing in the charges concern-
ing the contempt proccedings preferred against C. D. Hoskins which
would warrant any impeachment; but I see that Mr. Palmer has now
embraced the same within his report, and I am glad that he has, ag it
will show the members of the House the character of charges pre-
ferred and how unwarranted they are.

. On the 5th day of March, 1902, C. D. Hoskins, a young man,
assaulted a Mr. Richardson, who was a deputy of the receiver
appointed in the Hoskins bunkrugtcy ﬁroc'eeding, dragged him out of
his buggy, brutally beat him, and took from him a certain book or
ledger, which it was alleged belonged to said bankrupt and contained
accounts of his business transactions. Young Hoskins claimed that
the book belonged to him. Mr. Richardson was an old man, and the
beating was so severe that he was confined, because thereof, to his
bed for several weeks. ; ,

The matter was brought to the attention of Judge Swayne by an
aflidavit filed for the purpose of comunencing contempt proceedings
against young Hosking, 'The aflidavit was in proper form and stated
suflicient facts to justify the court in granting a rule for the attach-
-meni of young Hoskins to show cause why he should not be punished
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for contempt. Young Hoskins was never served. e kept in hiding.
An attempt was made to get the court to dismiss the matter or to
impose a fine, but Judge Swayne, considering the character of the
assault and the fact that Hoskins had evaded the officers of the court,
refused to do anything until Hoskins appeared in court and was exam-
ined.  Hoskins was in the habit of becoming intoxicated, and one da
he left for Pensacola with $450 on his person, got to drinking hard}:
and was found dead, it being: claimed that he took laudanum to commit
suicide,  Now it ix claimed that hoe took the poison rather than face
Judge Swayne. A more unreasonable and unfounded statement never
was made. e was not under arvest.  'This was a long time after the
contempt had been committed.  Judge Swayne had made no threats
against him, and had done no act to oppress him.  All he ever did was
to issue a rule upon an aflidavit which made it his duty to doso. He
did what any judge in the land would have done when it was brought
to his notice t{mt an oflicer of his court, while in the discharge of his
official duties, had heen assanlted, brutally beaten, and property in
the custody of the law taken from him by force.

I am glad that the majority have made Young IMosking’s case a
rround for impeachment, because it emphasizes the effort that is
ﬁeing made to unjustly ruin a man who has faithfully discharged his
judicial duties. He has been guilty of wrongdoing, oppression, and
tyranny hecause he found one man guilty of contempt for stabbing an
oftficer of his court and interfering with him in the discharge ot his
duties and for issuing an ovder for the arrest of another who brutally
assatlted another oflicer and took from hiin by force property in his
custody as an oflicer of the court.  No judge was ever before in this
country maligned, abused, slandered, and illtreated as Judge Swayne
has been, and this maliciously, too. It has been reported of him by
his enemies, and caused to be published in the press throughout the
land, that heis u corrupt judge, ignorant and incompetent; that he has
managed bhankrupt estates pending in his court in such a manner as to
absorb the entire estate in unncecessary costs, expenses, and allowances,
to the great wrong and injury of ereditors and others, until such
administration is, in effect, legalized robbery and a stench in the nostrils
of all good people. ,

The foregoing language first found form in a resolution lobbied by
the snid O’Neal through the Florida legislature. It was again stated
on the floor of the House of Representatives when this resolution wag
offered, and it has been published throughout the land in the public
press, and there is not a scintilla of truth in any part of it, or no fact
proven to warrant even the suspicion of such grave and serious charges,
A subcommittee spent ten days in Florida investigating these charges,
and the result of their labors is now printed and on file with the docu-

~mentsof this llouse.  Every opportunity was given to Judge Swayne’s
accusers to prove their charges.  Every witness they wanted was sub-
peenaed, hearsay, irrelevant, and immaterial matters were received in
evidence, and no obstacles were put in cheir way. Five lawyers for
the prosecution for some time had beea diligently at work, and I sub-
mit that not one single bit of proof can he shown where Judge Swayno
ever did an act that was corrvpt or unbecoming a just and upright
judge. So ‘much for the charges of corruption.  The record intro-
duced and printed, giving a list of cases tried by him and appealed,’
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shows that as a judge he has made an excellent record and that he is
not incompetent and ignoraut.

The fact that Judge Pardee assigned him to sit on the circuit court
of appeals and to try cases in different parts of the district for six,
seven, and eight months during the year is a good recommendation for
his standing as a judge. In fact, no one so far hag had the hardihood
to come forward and swear that he is an incompetent and ignorant
judge, and there is nothing in the record that shows it.

As to the bankruptey business, there can be no excuse for the
slanderous statements made, to wit: That ‘“all cases were managed
corruptly, the assets frittered away, no dividends paid, until the
matter became so notorious as to he a stench in the nostrils of the
people.” This is hard language, and, more than this, it is not sup-
ported by the evidence. :

Out of 175 cases of bankruptey commenced in his court the prose-
cutors picked out five or six. They were requested to call the atten-
tion of the committec to any wrongs committed in these particular
cases, and this they failed to do. Out of 175 cases not one was shown
to have been managed as they had charged. On the contrary, the
report of the Attorney-General shows that the bankruptey business
hefore Judge Swayne was managed prudently and well.  Kvery judge
has the right to have his honesty an(} integrity protected. Nothing so
weakens the respect for a judge as to charge him with corruption.
Nothing should be quicker frowned down by the people than such
charges when false. Judge Swayne has for months stood up under
these false and malicious reports—and they were malicious when made
because they were based on no fact. He is entitled to vindication
somewhere. The charges have been preferred in this House, the evi-
dence is on file here, and he should receive his vindication here.

J. N. GILLETT.
Rownr. M. Nrvin.
D. S. ALEXANDER.
Gro. A, Pragrge.

4

VIEWS OF MR. LITTLEFIELD.

I have not had the time to examine carefully the minority views of
Mr. Gillett, but I have examined with care the record in this case, and
I have no hesitation in saying that in my opinion it does not disclose
a state of facts that would justify impeachment proceedings.

C. E. LiTTLEFIELD.

VIEWS OF MR. PARKER.

In the opinion of the subscriber, proceedings for impeachment of
Judge Charles Swayne should not })e bogun. It is not necessary
always to justify his action, or to maintain that his behavior has always
been consistent with judicial dignity or the duty that he owes to his
digtrict. He has been out of that district a great deal of cach year,
but since 1901 he bas rented a house there, and more lately his wife
has putchased, and it can hardly be said that he has not resided there,
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within the meaning of this criminal statute, for a period covering all
ordinary limitations of criminal prosecutions. Those limitations should
govern thig case. , . e
It does not appear that his behavior in any of the cases cited by the
majority renders him liable to impeachment. e was justifiably
severe with O'Neal for getting into a quarrel with aif oflicer of his
court about his official action as receiver in bankruptey and then
stabbing him.  He was right to be severe when young Hoskins beat
the clerk of another such receiver and took from him books elaimed
by that receiver.  He had occasion for righteous indignation against
two attorneys of his court, who doubted ﬁis word when he denied all
interest in a case pending before him, and brought suit against him
sersonally in order publicly to emphasize that doubt, In such a case
fm should not be censured even if he went to the limit of his jurisdic-
tion to defend the honor of his court, :
The adjournment of the proceedings in bankruptey of the elder
Hosking was intimately connected with the contempt proceedings as
to the younger one. There appearg to he no substantial proof of the
charges of corruption, ignorance, incompetency, d liberate waste of
bankruptey assets, criminal or improper favoritism to certain lawyers,
failure to hold terms, improper acceptance of aceommodation, indorse-
ments from attorneys or litigants, or the wrongful discharge of con-
viets,  In the opinion of the majority all- these charges appear to be
without foundation. Whether the conditions that prevail in thig dis-
trict demand some legislative remedy niay be a question, which is not
here now. Inmy opinion Judge Swayne is not liable to impeachment.

]

Ricuagp WaYne PARKER.
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