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I. INTRODUCTION
A. Chair$Foreword

In June 2019, the Committee on the Judiciary initiated a bipartisan investigation into the state
of competition online, spearheaded by the Subcommittee on Antitrust, Commercial and Administrative
Law. As part of aop-to-bottom review of the market, the Subcommittee examined the dominance of
Amazon, Apple, Facebook, and Google, and their business practices to determine how their power
affects our economy and our democracy. Additionally, the Subcommittee perforeaeva of
existing antitrust laws, competition policies, and current enforcement levels to assess whether they are
adequate to address market power and anticompetitive conduct in digital markets.

Over the course of our investigation, we collected exterswdence from these companies as
well as from third partigs totaling nearly 1.3 million documents. We held seven hearings to review
the effects of market power onlidéncluding on the free and diverse press, innovation, and pévacy
and a final hearing texamine potential solutions to concerns identified during the investigation and to
inform this Repoiis recommendations.

A year after initiating the investigation, we received testimony from the Chief Executive
Officers of the investigated companies:fExézos, Tim Cook, Mark Zuckerberg, and Sundar Pichai.
For nearly six hours, we pressed for answers about their business practices, including about evidence
concerning the extent to which they have exploited, entrenched, and expanded their power aler digit
markets in anticompetitive and abusive ways. Their answers were often evasive -aesponsive,
raising fresh questions about whether they believe they are beyond the reach of democratic oversight.

Although these four corporations differ in impoitarays, studying their business practices has
revealed common problems. First, each platform now serves as a gatekeeper over a key channel of
distribution. By controlling access to markets, these giants can pick winners and losers throughout our
economy. Tiey not only wield tremendous power, but they also abuse it by charging exorbitant fees,
imposing oppressive contract terms, and extracting valuable data from the people and businesses that
rely on them. Second, each platform uses its gatekeeper positizairitain its market power. By
controlling the infrastructure of the digital age, they have surveilled other businesses to identify
potential rivals, and have ultimately bought out, copied, or cut off their competitive threats. And,
finally, these firms hve abused their role as intermediaries to further entrench and expand their
dominance. Whether through selfeferencing, predatory pricing, or exclusionary conduct, the
dominant platforms have exploited their power in order to become even more dominant.

To put it simply, companies that once were scrappy, underdog startups that challenged the
status quo have become the kinds of monopolies we last saw in the era of oil barons and railroad
tycoons. Although these firms have delivered clear benefits tetgpttie dominance of Amazon,
Apple, Facebook, and Google has come at a price. These firms typically run the marketplace while



also competing in @& a position that enables them to write one set of rules for others, while they play
by anotheror to engagén a form of their own privatguasiregulation that is unaccountable to anyone
but themselves.

The effects of this significant and durable market power are costly. The Subcordmsi¢ees
of hearings produced significant evidence that these firmslwheir dominance in ways that erode
entrepreneurship, degrade Ameriggmsvacy online, and undermine the vibrancy of the free and
diverse press. The result is less innovation, fewer choices for consumers, and a weakened democracy.

Nearly a century agé@upreme Court Justice Louis Brandeis wriitée must make our
choice. We may have democracy, or we may have wealth concentrated in the hands of a few, but we
cannot have botb.Those words speak to us with great urgency today.

Although we do not expethat all of our Members will agree on every finding and
recommendation identified in this Report, we firmly believe that the totality of the evidence produced
during this investigation demonstrates the pressing need for legislative action and refoatirifises
have too much power, and that power must be reined in and subject to appropriate oversight and
enforcement. Our economy and democracy are at stake.

As a charter of economic liberty, the antitrust laws are the backbone of open and fair markets.
When confronted by powerful monopolies over the past cedtiny it the railroad tycoons and oil
barons or Ma Bell and Micros@tCongress has acted to ensure that no dominant firm captures and
holds undue control over our economy or our democracy. We fadarsamallenges today.
Congres8 not the courts, agencies, or private companiesacted the antitrust laws, and Congress
must lead the path forward to modernize them for the economy of today, as well as tomorrow. Our
laws must be updated to ensure that @anemy remains vibrant and open in the digital age.

Congress must also ensure that the antitrust agencies aggressively and fairly enforce the law.
Over the course of the investigation, the Subcommittee uncovered evidence that the antitrust agencies
failed, at key occasions, to stop monopolists from rolling up their competitors and failed to protect the
American people from abuses of monopoly power. Forceful agency action is critical.

Lastly, Congress must revive its tradition of robust oversight ovearttigust laws and
increased market concentration in our economy. In prior Congresses, the Subcommittee routinely
examined these concerns in accordance with its constitutional mandate to conduct oversight and
perform its legislative duties. As a 1950 regfoom the themamed Subcommittee on the Study of
Monopoly Power described its manddik:is the province of this subcommittee to investigate factors
which tend to eliminate competition, strengthen monopolies, injure small business, or promote undue



concentration of economic power; to ascertain the facts, and to make recommendations based on those
findingsot

Similarly, the Subcommittee has followed the facts before it to produce this Report, which is
the product of a considerable evidentiary and oversight record. This record includes: 1,287,997
documents and communications; testimony from 38 witnesses; adeacord that spans more than
1,800 pages; 38 submissions from 60 antitrust experts from across the political spectrum; and
interviews with more than 240 market participants, former employees of the investigated platforms,
and other individuals totalingpdusands of hours. The Subcommittee has also held hearings and
roundtables with industry and government witnesses, consultations with subjget experts, and a
carefuB and at times painstakidgreview of large volumes of evidence provided by industry
paticipants and regulators.

In light of these efforts, we extend our deep gratitude to the staff of the Subcommittee and Full
Committee for their diligent work in this regard, particularly during the COY8pandemic and
other challenging circumstancegeo the past year.

Finally, as an institutional matter, we close by noting that the Comasitteguests for
information from agencies and any Rpablic briefings were solely for the purpose of carrying out our
constitutionally based legislative and esight functions. In particular, the information requested was
vital to informing our assessment of whether existing antitrust laws are adequate for tackling current
competition problems, as well as in uncovering potential reasons forenfdecement. Té Report
by Subcommittee staff is based on the documents and information collected during its investigation,
and the Committee fully respects the separate and independent decisional processes employed by
enforcement authorities with respect to such matters

Although the companies provided substantial information and numerous documents to the
Subcommittee, they declined to produce certain critical information and crucial documents we
requested. The material withheld was identified by the Committee asnetevhe investigation and
included, primarily, two categories of information: (1) documents the comp@atagned were
protected by common law privileges; and (2) documents that were produced to antitrust authorities in
ongoing investigations, or thatlated to the subject matter of these ongoing investigations.

Institutionally, we reject any argument that the mere existence of ongoing litigation prevents or
prohibits Congress from obtaining information relevant to its legislative and oversightgirezeg
We strongly disagree with the assertion that any requests for such materials and any compliance with
those requests interfere with the decisional processes in ongoing investigairtmstmore, while
Congress is fully subject to constitutionabfactions, we cannot agree that we are bound by common

1 H. ReP. No. 255, at 2 (1951)Aluminum: Report of the Subcomm. On Study of Monopoly Power of the H. Comm. on the
Judiciary).



law privileges as asserted by the companies. While we determined that insufficient time exists to
pursue these additional materials during this Congress, the Committee expressly reserves the right to
invoke other available options, including compulsory process, to obtain the requested information in
the future.

The views and conclusions contained in the Report are staff views and do not necessarily
reflect those of the Committee on the Judiciary gr@nts Members

B. Executive Summary

1. Subcommitteés Investigation

On June 3, 2019, the House Judiciary Committee announced a bipartisan investigation into
competition in digital marketsled by the Subcomittee on Antitrust, Commerciaihd Administratie
Law.2 The purpose of the investigation was(t document competition problems in digital markets;
(2) examine whether dominant firms are engaging in anticompetitive conduct; and (3) assess whether
existing antitrust laws, competition policies, amgrent enforcement levels are adequate to address
these issuesThe Committee initiated the investigation in response to braaging investigative
reporting, and activity by policymakers and enforcers, that raised serious concerns about the platforms
incentives and ability to harm the competitive process.

2 Press Release, H. Comm. on the Judiciary, House Judiciary Committee Launches Bipartisan Investigation into
Competition in Digital Markets (June 3, 2018}tps://judiciary.house.gov/news/presteases/housiediciary-committee
launchesbipartisaninvestgationcompetitiondigital.

3 We extend our sincere thanks to Peter Karafotas, Rich Luchette, and Francis Grubar, in the Office of Congressman David
N. Cicilline, for their relentless work and selfless devotion throughout the investigation. We woulkeateaecognize

the following staff for their significant contributions during the investigation: Dick Meltzer, Michael Tecklenburg, Kenneth
DeGraff, and Victoria Houed in the Office of the Speaker of the U.S. House of Representatives; Daniel Fioees, for

Minority Chief Counsel, Subcommittee on Antitrust, Commercial and Administrative Law; Danny Johnson, former

Mi nority counsel, Committee on the Judiciary; Jacqui Kap
Jr.; Devon Ombres, Led&ive Counsel, the Honorable Jamie Raskin; Elly Kugler, Senior Counsel, the Honorable Pramila
Jayapal; Jennifer Chan, Legislative Director, the Honorable Pramila Jayapal; Stuart Styron, Senior Legislative Assistant,
the Honorable Val Demings; Keanu Rivetagislative Assistant, the Honorable Mary Gay Scanlon; Lindsey Garber,
Legislative Counsel, the Honorable Joe Neguse; Miya Patel, former Legislative Assistant, the Honorable Joe Neguse; and
Natalie Knight, Legislative Counsel, the Honorable Lucy McB&taff would also like to thank Matthew Bisenius in the

Office of F. James Sensenbrenner, as well as Garrett Ventry in the Office of Congressman Ken Buck, for their commitment
to bipartisan cooperation. We also thank Hillary Marston, Legal Intern for therttee on the Judiciary, for her
assistancdrinally, we thank Clare Cho and Mari Lee at the Congressional Research Service for their support, as well as
graphics and data visualization used within this Report.

4 Press Release, H. Comm. on the Judicidlgyse Judiciary Committee Launches Bipartisan Investigation into
Competition in Digital Markets (June 3, 201B}tps://judiciary.house.gov/news/prasdeases/housjdiciary-committee
launchesbipartisaninvestigationcompetitiondigital.

5 See, e.gMeehreen KharU Targets Tech Giants over Unfair Business PracfiEes TIMES (Apr. 25, 2018),
https://www.ft.com/content/d7228b&87911e88ee8cae73aab7cctAdam Satarian, Google is Fined $57 Million Under
Europeds Dat MY.PmES (Van.@l, 201 %tps://www.nytimes.com/2019/01/21/technology/goeelgope
gdprfine.htmt Richard Waters etalGl o b a | Regul at or sd NeRN. TIVESy(Bunee5n2019)Ar ound B
https://www.ft.com/content/973f8b386f0-11e397ea05ac2431f453
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https://www.nytimes.com/2019/01/21/technology/google-europe-gdpr-fine.html
https://www.nytimes.com/2019/01/21/technology/google-europe-gdpr-fine.html
https://www.ft.com/content/973f8b36-86f0-11e9-97ea-05ac2431f453

As part of the investigation, the Subcommittee held seven oversight hearings that provided
Members of the Subcommittee with an opportunity to examine the state of competition in digital
markets and the adequacy of existing antitrust laws. A diverse group of witnesses offered testimony on
topics related to the effects of market power on the free and diverse press, on innovation, and on
privacy. Other witnesses who testified included exegesatfrom businesses with concerns about the
dominance of the investigated firms. The hearings also provided an opportunity for key executives
from Facebook, Google, Amazon, and A@pl@cluding the Chief Executive Officers of these fifins
to address eviderdhat was uncovered during the investigation in a pdiatimg venue. After each of
the hearings, Members of the Subcommittee submitted questions for the record (QFRS) to the
witnesses.

The Committee requested information from the dominant platforons, finarket participants,
from the Federal antitrust agencies, and from other relevant parties, for the purpose of obtaining
information that was not otherwise publicly available but was important to assembling a
comprehensive record. The Committee also saqiests for submissions to various experts in the
field, including academics, representatives of public interest groups, and practicing antitrust lawyers.
The responses to these requests were indispensable @ atéffy to complete thiReport andts
recommendations for congressional oversight of the antitrust agencies and legislative action.

This Report is intended to provide policymakers, antitrust enforcers, market participants, and
the public with a comprehensive understanding okthte of competition in the online marketplace.
The Report also provides recommendations for areas of legislative activity to address the rise and
abuse of market power in the digital economy, as well as areas that warrant additional congressional
attention.

2. Findings
a. Overview

The open internet has delivered significant benefits to Americans and the U.S. economy. Over
the past few decades, it has created a surge of economic opportunity, capital investment, and pathways
for education. The COVIEL9 pandemitas underscored the importance of internet access that is
affordable, competitive, and widely available for workers, families, and businesses.

The online platforms investigated by the Subcomnittéenazon, Apple, Facebook, and
Googléd also play an importdmole in our economy and society as the underlying infrastructure for
the exchange of communications, information, and goods and services. As of September 2020, the
combined valuation of these platforms is more than $5 tréliorore than a third of the e of the
S&P 100. As we continue to shift our work, commerce, and communications online, these firms stand
to become even more interwoven into the fabric of our economy and our lives.
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Over the past decade, the digital economy has become highly cotextaind prone to
monopolizationSeveral markets investigated by the Subcomndttaéch as social networking,
general online search, and online adverti@imge dominated by just one or two firmifie companies
investigated by the Subcommitéeémazon, AppleFacebook, and Goodlehave captured control
over key channels of distribution and have come to function as gatekeksti® decade into the
future, 30% of the worl@ gross economic output may lie with these firms, and just a handful of
others®

In interviews with Subcommittee staff, numerous businesses described how dominant
platforms exploit their gatekeeper power to dictate terms and extract concessions that no one would
reasonably consent to in a competitive market. Market participants that splol&committestaff
indicated that their dependence on these gatekeepers to access users and markets requires concession:
and demands that carry significant economic harm, but théttereost of doing businesgiven the
lack of options.

This signifcant and durable market power is due to several factors, including a high volume of
acquisitions by the dominant platforms. Together, the firms investigated by the Subcommittee have
acquired hundreds of companies just in the last ten years. In someacdsesnant firm evidently
acquired nascent or potential competitors to neutralize a competitive threat or to maintain and expand
the firm& dominance. In other cases, a dominant firm acquired smaller companies to shut them down
or discontinue underlyingrpducts entirel§ transactions aptly describedfksiler acquisitionsd’

In the overwhelming number of cases, the antitrust agencies did not request additional
information and documentary material under theirmezger review authority in the Clayton t&o
examine whether the proposed acquisition may substantially lessen competition or tend to create a
monopoly if allowed to proceed as proposed. For example, of Fadsbuedkly 100 acquisitions, the
Federal Trade Commission engaged in an extensivetigaéon of just one acquisition: Facebéok
purchase of Instagram in 2012.

During the investigation, Subcommitts&ff found evidence of monopolization and monopoly
power. For example, the strong network effects associated with Facebook has tippatk#dtieoward

6 Catherine FongetaPr i me Day and the br oadMaKesEeshCoqlug. A2HMY,onb6Ss ecos:
https://www.mckinsey.com/businefisnctions/marketingandsales/owinsights/primeday-andthe-broadreachof-

amazonsecosystenf A Thi s ecosystem strategy iemplipaiong becausd McKinséyas si gr
estimates that in ten years, 30 percent of the worldds g
of interconnected businesses, such as those run by Amazo

" Colleen Cunningham, Florian Ederer & Song Maller Acquisitions 1 (Yale Sch. of Mgmt. Working Paper, Mar. 2019),
https://perma.cc/L6YLYLBK ( d e s cr i bi n g adquirgng] mnoaatve fargets salefy toffliosnt i nue t he t al
innovative projects an Geepmlsde ScotpHemphill & Tant VEBUNascent C@npetitord63Wd.. o) .
Pa. L. Rev. (forthcoming 2020) (manuscript at Ritps://perma.ccHH-34ZL( A" A nascent competitor i
prospective innovation represents a serious future threa
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monopoly such that Facebook competes more vigorously among its own pdoBactbook,
Instagram, WhatsApp, and Messer@génan with actual competitors.

As demonstrated during a series of hearings held by the Subcommitteedatailad in this
Report® the online platform&dominance carries significant costs. It has diminished consumer choice,
eroded innovation and entrepreneurship in the U.S. economy, weakened the vibrancy of the free and
diverse press, and undermined Amanggorivacy.

These concerns are shared by the majority of Americans. On September 24, 2020, Consumer
Reports (CR) published a survey titidelatform Perceptions: Consumer Attitudes on Competition and
Fairness in Online Platforni8. Among its findings:

1 85% of Americans are concerr@ee@ither very concerned or somewhat concedned
about the amount of data online platforms store about them, and 81% are concerned that
platforms are collecting and holding this data in order to build ou¢ mmmprehensive
consumer profiles.

1 58% are not confident that they are getting objective and unbiased search results when
using an online platform to shop or search for information.

1 79% say Big Tech mergers and acquisitions unfairly undermine compeiittbn
consumer choic&.

1 60% support more government regulation of online platformetijdingmandabry
interoperability features, to make it easier for users to switch from one platform to
another without losing important data or connections.

b. Facebook

Facebook has monopoly power in the market for social networking. Internal communications
among the company Chief Executive Officer, Mark Zuckerberg, and other senior executives indicate
that Facebook acquired its competitive threats to maintain andceikpatominance. For example, a
senior executive at the company described its acquisition stratedjaasl gralo to fishore up
Facebooks positiont! while Faceboogé CEO saidhat FacebooKican likely always just buy any

8 Seeinfra Section V.

9 CONSUMER REPS, PLATFORM PERCEPTIONS CONSUMERATTITUDES ON COMPETITION AND FAIRNESS INONLINE
PLATFORMS (2020),https://advocacy.consumerreports.orglegmtent/uploads/2020/09/FINACR-surveyreport. platform
perceptionsconsumerattitudes.septembe020.pdf

10]d.

11 production from Facebook, to H. Comm. on the JudiciaryHBB-ACAL -00045388 (Feb. 18, 2014),
https://judiciary.house.gov/uploadedfiles/0004538800045389.4tff W] e a spend&l0% af gur rhadket cap every
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competitive startupg!? and ageed with one of the compafsysenior engineers that Instagram was a
threat to Facebook.

Facebooks monopoly power is firmly entrenched and unlikely to be eroded by
competitive pressure from new entrants or existing firms. In 2012, the company described its
network effects as @lywheeloin an internal presentation prepared for Facebook at the
direction of its Chief Financial Officel This presentation also said that Facel@saietwork
effects gefistronger every dagt®

More recent documents produced during the investigation by Facebook show that it has
tipped the social networking marketvard a monopoly, and now considers competition within
its own family of products to be more considerable than competition from any other firm.
These documents include an October 2018 memorandum by Thomas Cunningham, a senior
data scientist and economigtFacebook® for Mr. Zuckerberg and Javier Olivan, Faceb@ok
Director of Growth'” Among other thingshie Cunningham Memo found that the network
effects of Facebook and its family of products fwery strong)'® and that there are strong
tipping poins in the social networking market that create competition for the market, rather
than competition within the markét.

According to a former senior employee at Instagram who was involved in the preparation of
this document for review by Mr. Zuckerbergdar. Olivan, the Cunningham Memo guided
FacebooBs growth strategy, particularly with regard to Instagfahey explained:

The question was how do we position Facebook and Instagram to not compete with
each other. The concern was the Instagram wauhl tipping point . . . There was

brutal infighting between Instagram and Facebook at the time. It was very tense. It was
back when Kevin Systrom was still at the company. He wanted Instagram to grow

couple years to shore up our position . . . I hatwe the w
should own that. o).

21d. at FBHJG-ACAL-00067600 (Apr. 9, 2012https://judiciary.house.gov/uploadedfiles/0006760000067601.pdf
Bd.

)d.at FBHJGACAL-00049006 (Apr. 18, 2012) (on file with Comm.)
compete withusl n every country webve tipped we are still winni.

B1d.

%1d.atFBHIJGACAL-00111406 (Oct. 2018) [hereinafter Cunnspemtgham N
in most countries. User growth is tracking internet growth: global reach is youghlt a bl e . 0) .

171d.

18|d. at 11.
191d. at 9.
201(d.
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naturally and as widely as possible. But Mark wasrblesayingido not compete with
uso. .. It was collusion, but within an internal monopoly. If you own two social media
utilities, they should not be allowed to shore each other @guriclear to me why this
should not be illegal. You can collude bygairing a company*

Facebook has also maintained its monopoly through a series of anticompetitive business
practices. The compamsed its data advantage to create superior market intelligence to identify
nascent competitive threats and then acquire, copy, or kill these firms. Once dominant, Facebook
selectively enforced its platform policies based on whether it perceived othearnes ps competitive
threats. In doing so, it advantaged its own services while weakening other firms.

In the absence of competition, Faceb@akuality has deteriorated over time, resulting in worse
privacy protections for its useamda dramatic risén misinformation on its platform.

c. Google

Google has a monopoly in the markets for general online search and search advertising.
Googlegs dominance is protected by high entry barriers, including its-alckquery data and the
extensive default positiethat Google has obtained across most of the @odlelvices and browsers.
A significant number of entitiés spanning major public corporations, small businesses, and
entrepreneurs depend on Google for traffic, and no alternate search engine servedastatsu

Google maintained its monopoly over general search through a series of anticompetitive tactics.
These include an aggressive campaign to undermine vertical search providers, which Google viewed as
a significant threat. Documents show t@atogle used its search monopoly to misappropriate content
from third parties and to boost Goo@@wn inferior vertical offerings, while imposing search
penalties to demote thuplarty vertical providers. Since capturing a monopoly over general search,
Google has steadily proliferated its search results page with ads and with &a@yghecontent, while
also blurring the distinction between paid ads and organic results. As a result of these tactics, Google
appears to be siphoning off traffic from the rafsthe web, while entities seeking to reach users must
pay Google steadily increasing sums for ads. Numerous market participants analogized Google to a
gatekeeper that is extorting users for access to its critical distribution channel, even as itsagearch p
shows users less relevant results.

A second way Googleasmaintained its monopoly over general sedrak beerthrough a
series of anticompetitive contracts. After purchasing the Android operating system in 2005, Google
used contractual restrictioasd exclusivity provisions to extend Goaglsearch monopoly from
desktop to mobile. Documents show that Google required smartphone manufacturersstalpand
give default status to Goodgieown apps, impeding competitors in search as wéll ather app

2! Interview with Former Instagram Employee (Oct. 2, 2020).
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markets As search activity now migrates from mobile to voice, tmadty interviews suggest Google
is again looking for ways to maintain its monopoly over search access points through a similar set of
practices.

Since capturing the market forlore search, Google has extended into a variety of other lines
of business. Today Google is ubiquitous across the digital economy, serving as the infrastructure for
core products and services online. Through Chrome, Googl®wow the worl@ most popular
browsed a critical gateway to the internet that it has used to both protect and promote its other lines of
businessThrough Google Maps, Google now captures over 80% of the market for navigation mapping
servicd a key input over which Google consolidatamhtrol through an anticompetitive acquisition
and which it now leverages to advance its position in search and adveAisththrough Google
Cloud, Google has another core platform in which it is now heavily investing through acquisitions,
positioning tself to dominate théinternet of Thingg)the next wave of surveillance technologies.

Internal communications also reveal that Google exploits information asymmetries and closely
tracks reatime data across markets, whiclgiven Googlés scalé provide t with nearperfect
market intelligence. In certain instances, Google has covertly set up programs to more closely track its
potential and actual competitors, including through projects like Android Lockbox.

Each of its services provides Google withavé of user data, reinforcing its dominance across
markets and driving greater monetization through online ads. Through linking these services together,
Google increasingly functions as an ecosystem of interlocking monopolies.

d. Amazon

Amazon has signiiant and durable market power in the U.S. online retail market. This
conclusion is based on the significant record that Subcomrttifeollected and reviewed, including
testimonials from thirgbarty sellers, brand manufacturers, publishers, formerasrags, and other
market participants, as well as Ama@mternal documents. Although Amazon is frequently
described as controlling about 40% of U.S. online retail sales, this market share is likely understated,
and estimates of about 50% or higher areenwoedible.

As the dominant marketplace in the United States for online shopping, Atamarket power
is at its height in its dealings with thihrty sellers. The platform has monopoly power over many
small and mediurrsized businesses that do novéa viable alternative to Amazon for reaching
online consumers. Amazon has 2.3 million active tpady sellers on its marketplace worldwide, and
a recent survey estimates that about 37% of éhabout850,000 selle® rely on Amazon as their
sole sourc®f income??

22 JUNGLESCOUT, THE STATE OF THEAMAZON SELLER 20204 (2020),https://www.junglescout.com/wp
content/uploads/2020/02/Statéthe-SellerSurvey.pdf
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Amazon achieved its current dominant position, in part, through acquiring its competitors,
including Diapers.com and Zappos. It has also acquired companies that operate in adjacent markets,
adding customer data to its stockpile and furtherisly up its competitive moats. This strategy has
entrenched and expanded Amazomarket power in-eommerce, as well as in other markets. The
companys control over and reach across its many business lines enable itpregsiénce and
disadvantage competitors in ways that undermine free and fair competition. As a result of &mazon
dominance, other businesses are frequently beholden to Amazon for their success.

Amazon has engaged in extensive anticompetitive conduct in its treatintleintl-gparty
sellers. Publicly, Amazon describes thpdrty sellers afpartnersd But internal documents show that,
behind closed doors, the company refers to thefintéernal competitore.Amazorés dual role as an
operator of its marketplace that hoghird-party sellers, and a seller in that same marketplace, creates
an inherent conflict of interest. This conflict incentivizes Amazon to exploit its access to competing
seller®data and information, among other anticompetitive conduct.

Voice assistant ecosystems are an emerging market with a high propensity fior mckseH
preferencing. Amazon has expanded Afsxacosystem quickly through acquisitions of
complementary and competing technologies, and by selling its Alexialed smart spkers at deep
discounts. The compaés/early leadership in this market is leading to the collection of highly sensitive
consumer data, which Amazon can use to prom®tgher business, includinge@mmerce and Prime
Video.

Finally, Amazon Web Servicea\WS) provides critical infrastructure for many businesses with
which Amazon competes. This creates the potential for a conflict of interest where cloud customers are
forced to consider patronizing a competitor, as opposed to selecting the best tectordlogy f
business.

e. Apple

Apple has significant and durable market power in the mobile operating system market.
Appleds dominance in this market, where it controls the iOS mobile operating system that runs on
Apple mobile devices, has enabled it to coratbsoftware distribution to iOS devices. As a result,
Apple exerts monopoly power in the mobile app store market, controlling access to more than 100
million iPhones and iPads in the U.S.

Appleds mobile ecosystem has produced significant benefitspaleypelopers and consumers.
Launched in 2008, the App Store revolutionized software distribution on mobile devices, reducing
barriers to entry for app developers and increasing the choices available to consumers. Despite this,
Apple leverages its controf @S and the App Store to create and enforce barriers to competition and
discriminate against and exclude rivals while preferencing its own offerings. Apple also uses its power
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to exploit app developers through misappropriation of competitively sensitorenation and to

charge app developers swm@mpetitive prices within the App Store. Apple has maintained its
dominance due to the presence of network effects, high barriers to entry, and high switching costs in
the mobile operating system market.

Apple is primarily a hardware company that derives most of its revenue from sales of devices
and accessories. However, as the market for products like the iRésonatured, Apple has pivoted
to rely increasingly on sales of its applications and servicegelaas collecting commissions and fees
in the App Store. In the absence of competition, Afsaheonopoly power over software distribution to
iOS devices has resulted in harm to competitors and competition, reducing quality and innovation
among app devel@ps, and increasing prices amdlucing choices for consumers.

f. Effects of Market Power

The Subcommittee also examined the effects of market power in digital markets on the free and
diverse press, innovation, privacy and data, and other relevant matteregzed below for ease of
reference.

As part of this process, the Subcommittee received testimony and submissions showireg that
dominance of some online platforms leasitributed to the decline of trustworthy sources of news,
which is essential tour democracy? In several submissions, news publishers raised concerns about
thefsignificant and growing asymmetry of powéretween dominant platforms and news
organizations, as well as the effect of this dominance on the production and availahilistvebrthy
sources of news. Other publishers said that thefiacecasingly beholdano these firms, and in
particular, to Google and FacebddiGoogle and Facebook have an outsized influence over the
distribution and monetization of trustworthy sources of news offinagdermining the quality and
availability of highquality sources of journalisff.This concern is underscored by the COMI®
pandemic, which has laid bare the importance of preserving a vibrant free press in both local and
national markets.

23 Online Platforms and Market Power, Part 1: The Free and Diverse®idearing Before the Subcomm. on Antitrust,
Commercial and Admin. Law of the H. Comm. on the Judiclak§th Cong. 13 (2019) [hereinafter Free and Diverse
Press Hearing] (statement of David Pitofsky, Gen. Counsel, News Corp).

24 Submission from Source3o H. Comm. on the Judiciary, 7 (Oct. 14, 2019) (on file with Comm.) Although Apple News
and Apple News Plus are increasingly popular news aggregators, most market participants that the Subcommittee received
evidence from during the investigation do miw it as a critical intermediary for online news at this time. Some

publishers raised competition concerns about the tying o
concern about Apple News and Apple News Plus, noting thafiinsot c¢cr eating any original | o
competes fiagainst publishersd nklwx products . . . for su

25 Submission of Source 52 to H. Comm. on the Judiciary, 12 (Oct. 30, 2019) (on file with Comm.).

%Free and Diverse Press Hearing at 3 (statement of David
couple of dominant tech platforms areactng r egul at ors of the digital news i ndt
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The rise of market power online has also materially weakened innovation and entrepreneurship
in the U.S. econom$¥/. Some venture capitalistior example, report that there is an innovafikil
zonethat insulates dominant platforms from competitive pressure simply because investors do not
view new entrants as worthwhile investmeiit©ther investors have said that they avoid funding
entrgreneurs and other companies that compete directly or indirectly with dominant firms in the
digital economy?® In an interview with Subcommittee staffpeominent venture capital investor
explained that due to these factors, there is a strong econoemtivecfor other firms to avoid head
on competition with dominant firm¥.

Additionally, in the absence of adequate privacy guardrails in the United States, the persistent
collection and misuse of consumer data is an indicator of market power Gr@inkne platforms
rarely charge consumers a monetary @ipeoducts appear to Iffreed but are monetized through
peoplés attention or with their dafd.In the absence of genuine competitive threats, dominant firms
offer fewer privacy protections than thetherwise would, and the quality of these services has
deteriorated over timés a result, consumers are forced to either use a service with poor privacy
safeguards or forego the service altogetfer.

Finally, the market power of the dominant platforms risks undermining both political and
economic libertiesSubcommitteestaff encountered a prevalence of fear among market participants

27 Online Platforms and Market Power, Part 2: Innovation and Entrepreneurship: Hearing Before the Subcomm. on

Antitrust, Commercial and Admin. Law of the H. Comm. on the Judidia6th Cong. 1 (2019) [hereifter Innovation and
Entrepreneurship Hearing] (statement of Timothy Wu, Julius Silver Prof. of Law, Columbia Law@dm§ Platforms

and Market Power, Part 3: The of Role of Data and Privacy in Competition: Hearing Before the Subcomm. on Antitrust,
Commercial and Admin. Law of the H. Comm. on the Judicibi$th Cong. 13 (2019) [hereinafter Data and Privacy
Hearing] (statement of Jason Fur man, Prof . of the Practi

28 Raghuram Rajan, Sai Krishna Kamepalli & LufgngalesKill Zone (Becker Friedman Inst. Working Paper No. 2020
19), https://ssrn.com/abstract=3555915

2% See generallynited States Department of Justice Antitrust Division Public Workshop on Vedéapital and Antitrust
(Feb. 12, 2020) [hereinafter Venture Capital and Antitrust Workshop],
https://www.justice.gov/atr/page/file/1255851/downlp@HICAGO BOOTH STIGLER CTR. FOR THESTUDY OF ECON. &
STATE, STIGLER CMTE. ON DIG. PLATFORMS 9 (2019) [hereinafter Stigler Reporthttps://www.chicagobooth.edu/
/media/research/stigler/pdfs/digiplatforms--committeereport--stiglercenter.pdf

30 Seelnterview with Source 146 (May 28, 2020).

31 HowardA. Shelanskilnformation, Innovation, and Competition Policy for the Interdétl U. PA. L. REv. 1663, 1689
(2013)( A One measure of a platformbébs mar ket power is the ext
some benefit to consumers that offsets their reduced pri

%2 Data and Privacy Hearing at 3gst e ment of Jason Furman, Prof. of the Prac
Data and Privacy Hearing a3 (statement of Tommaso Valletti, Prof. of Econs., Imperial Coll. Bus. Sch.).

33 DIG. COMPETITION EXPERTPANEL, UNLOCKING DIGITAL COMPETITON4 3 (1 2019) (A[ T]l he misuse o

harm to privacy is arguably an indicator of | ow quality
Expert Panel RepdrtDina Srinivasan The Antitrust Case Against Facebook: A Monopoliss Jour ney Towar ds
Surveillance in Spite of,6 1CBERKBLENBESILS.89Pr 88e(20d06)f O6ACPNBUEA

face a singular choiékeu s e Facebook and submit to the quargdallyseadind st
the only soci al net wor k. o) .
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that depend on the dominant platforms, many of whom expressassge¢hat the success of their

business and their economic livelihood depend on what they viewed as the platitatountable

and arbitrary power. Additionally, courts and enforcers have found the dominant platforms to engage
in recidivism repeatedly violang laws and court orders. This pattern of behavior raises questions
about whether these firms view themselveala®rethe law or whether they simplyreatlawbreaking

as a cost of businedsastly, the growth in the platforrdasarket power has coincidedth an increase

in their influence over the policymaking process. Through a combination of direct lobbying and
funding think tanks and academics, the dominant platformséxanded their sphere of influence,
further shaping how they are governed amlil&ted.

3. Recommendations

As part of the investigation of competition in digital markets, the Subcommittee conducted a
thorough examination of the adequacy of current laws and enforcement levels. This included receiving
submissions from experts on antgtand competition policy who were selected on a careful,
bipartisan basis to ensure the representation of a diverse range of views on these matters. The
Subcommittee also received other submissions from leading expectsding Executive Vice
President Mrgrethe Vestager of the European Commission and Chair Rod Sims of the Australian
Competition and Consumer Commissioto inform this inquiry. Most recently, on October 1, 2020,
the Subcommittee held an oversight hearingifroposals to Strengthen the Anist Laws and
Restore Competition Onliggo examine potential solutions to concerns identified during the
investigation tdurtherinform the Repois recommendations.

Based on this oversight activity, Subcommittee Chairman Cicilline requested thptctafe
a menu of reforms to Members of the Subcommittee for purposes of potential legislative activity
during the remainder of the 116th Congress and thereAfidre noted in remarks to the American
Antitrust Institute in June 2019:

[I]t is Congreséresponsibility to conduct oversight of our antitrust laws and

competition system to ensure that they are properly working and to enact changes when
they are not. While | do not have any preconceived ideas about what the right answer is,
as Chairman of thAntitrust Subcommittee, | intend to carry out that responsibility with
the sense of urgency and serious deliberation that it derfands.

In response to this request, Subcommittee staff identified a broad set of refofunthéar
examination by the Members of the Subcommittee for purposes of crafting legislative responses to the
findings of this Report. These reforms include proposalfljaaddress anticompetitive conduct in

34 Hon. David N. Cicilline, Chairman, Subcomm. on Antitrust, Commercial and Admin. Law of the H. Comm. on the
Judiciary, Keynote Address at American Anti®rust I nstitu
https://cicilline.house.gov/presslease/cicillinedeliverskeynoteaddressamericarantitrustinstitute Y0E2%80%9980th

annuaipolicy.
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digital markets; (2) strengthen merger and monopolization enforcement; and (3)eri@sound
administration of the antitrust laws through other reforms. We intend these recommendations to serve
as a complement tagorous antitrust enforcement. Consistent with the views expressed by Chairman
Nadler and Subcommittee Chairman Cicilline in the Foreword to this Report, we view these
recommendations as complements, and not substitutes, to forceful antitrust enforcement.

For ease of reference, these recommendataifarther examinatiomre summarized below.

a. Restoring Competition in the Digital Economy

1 Structural separations and prohibitions of certain dominant platforms from operating in
adjacent lines of business;

1 Nondiscrimination requirements, prohibiting dominant platforms from engaging in self
preferencing, and requiring them to offer equal terms for equal products and services;

1 Interoperability and data portability, requiring dominant platforms to makegéweiices
compatible with various networks and to make content and information easily portable between
them;

1 Presumptive prohibition against future mergers and acquisitions by the dominant platforms;

91 Safe harbor for news publishers in order to safegadrele and diverse press; and

1 Prohibitions on abuses of superior bargaining power, proscribing dominant platforms from
engaging in contracting practices that derive from their dominant market position, and
requirement oflue process protections for indluals and businesses dependent on the

dominant platforms.

b. Strengthening the Antitrust Laws

1 Reasserting the aatmonopoly goals of the antitrust laws and their centrality to ensuring a
healthy and vibrant democracy;

1 Strengthening Section 7 of tli#ayton Act, including through restoring presumptions and
bright-line rules, restoring the incipiency standard and protecting nascent competitors, and
strengthening the law on vertical mergers;

1 Strengthening Section 2 of the Sherman Act, including bgdnuiting a prohibition on abuse of

dominance and clarifying prohibitions on monopoly leveraging, predatory pricing, denial of
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essential facilitiesrefusals to deal, tying, and anticompetitive geHferencing and product
design; and

1 Taking additional mesures to strengthen overall enforcement, including through overriding
problematic precedents in the case.law

c. Reviving Antitrust Enforcement

1 Restoring robust congressional oversight of the antitrust laws and their enforcement;

1 Restoring the federal atist agencies to full strength, by triggering civil penalties and other
relief for Aunfair methods of competitidrrules, requiring the Federal Trade Commission to
engage in regular data collection on concentration, enhancing public transparency and
accountability of the agencies, requiring regular merger retrospectives, codifying stricter
prohibitions on the revolving door, and increasing the budgets of the FTC and the Antitrust
Division; and

1 Strengthening private enforcement throadjimination of obstales such as forced arbitration
clauses, limits on class action formation, judicially created standandsraining what
constitutes amantitrust injury, and unduly high pleading standards.

II. THE INVESTIGATION OF COMPETITION IN DIGITAL MARKETS

A. Requests folnformation and Submissions

1. FirstParty Requests for Information

On September 13, 2019, the Committee sent bipartisan requests for information (RFIs) to each
of the four investigated platforms: AlphalSéAmazon, Apple, and Facebook. For each company, the
RFI asked for a comprehensive set of information about each of the campasgucts and services.

In addition, the RFI asked the company to submit communications amontphéjlexecutives
relating tovarious potentially anticompetitive acquisitions and conduct. The Committee requested that
the platforms respond to the RFIs by October 14, 2019.

351n 2015, Google reorganized under a new name and parent company, Alphabet, separated various businesses, and placed
Sundar Pichai as chief executive of Google. Larry Page, chief executive of Google, became head of Alphabet with Sergey
Brin. SeeConor Doutperty, Google to Reorganize as Alphabet to Keep Its Lead as an InnphaYorTIMES (Aug. 10,
2015),https://www.nytimes.com/2015/08/11/technology/goeaighabetrestructuring.html
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a. Alphabet

The Committeés RFI to Alphabet, the parent company of Google, asked for information
necessary to understand how the company operates and its role in the digital mar¥fplace.
example, in Request A, the RFI asked for detailed financial statements and a description of &lphabet
relevant products and services, including Google Adsg@ddearch, YouTube, and Waze. In
addition, the RFI asked for information helpful for determining whether Alphabet has monopoly power
for any of its products or services, including for each product or service: (i) a list of Alhtipeten
competitorsand (ii) internal or external analyses of Alph@beharket share relative to its
competitors. Request A also asked for copies of documents and information that Alphabet had
submitted to any U.S. or international antitrust enforcement agency for antitresstigations that
took place in any of those agencies within the past deéade.

Request B asked for all communications from Heglel executives, including former CEO
Larry Page and current CEO Sundar Pichai, relating to a number of Alhkbgacqisitions and
potentially anticompetitive conduct, most of which have been widely reported in thé%EvesRFI
asked for communications, including, but not limited to, discussions relating to the deal rationale and
any competitive threat posed by the @iced company for the following acquisitions: Google/Android
in 2005, Google/YouTube in 2006, Google/DoubleClick in 2007, Google/AdMob in 2009, and
Googlgs acquisition of a minority stake in Vevo in 2013. Request B of the Alphabet RFI also
requested exetive communications relating to certain categories of potential anticompetitive
conduct®®

In response to this request, Alphabet produic&85,398 documents, including strategy
memoranda, presentations, and materials produced in prior investigatitrmaighlitGoogle produced
a significant amount of material, Subcommittee staff did not viewtligne as a proxy for quality.

36 etter from Hon. Jerrold Nadler, Chairman, H. Comm. on the Judiciary, Hon. Doug Collins, Ranking Member, H. Comm
on the Judiciary, Hon. David N. Cicilline, Chairman, Subcomm. on Antitrust, Commercial and Admin. Law of the H.
Comm. on the Judiciary & Hon. F. James Sensenbrenner, Ranking Member, Subcomm. on Antitrust, Commercial and
Admin. Law of the H. Comm. on the Judiciary to Larry Page, CEO, Alphabet Inc. (Sept. 13, 2019) [hereinafter Committee
Request for Information, Alphaljet
https://judiciary.house.gov/sites/democrats.judiciary.house.gov/files/documents/alphabet%20inc.%20rfi%20
%20sgned%20(003).pdf

371d. at 1 4.

%The Al phabet RFI defines the term fiRelevant Executiveso
Eric Schmidt, Sundar Pichai, Susan Wojcicki, Philipp Schindler, Prabhakar Raghavan, Thomas Kurian, Hiroshi
Lockheimer, Rishi Chandra, Keith Enright, and Kent Walkssre idat 4.

®|d. at 4 9.
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b. Amazon

The Committeé RFI to Amazon asked for similar types of information helpful for
understanding the competitive dynamiéshe digital marketplace and the compéngole?® For
example, in Request A, the RFI asked for detailed financial statements and a description of&\mazon
relevant products and services, including Alexa, Amazon Marketplace, Amazon Prime, and Amazon
Web Srvices (AWS). In addition, the RFI asked for information helpful for determining whether
Amazon has monopoly power for any of its products or services, including for each product or service:
(i) a list of Amazos top ten competitors; and (iternal or external analyses of Ama@mmarket
share relative to its competitors. Request A also asked for copies of documents and information that
Amazon had submitted to any U.S. or international antitrust enforcement agency for antitrust
investigatiors that took place in any of those agencies within the past d€cade.

Request B asked for all communications from Higlrel executives, including CEO Jeff Bezos
and Jay Carney, Senior Vice President for Global Corporate Affairs, relatingutalzer of Amazos
key acquisitions and potentially anticompetitive conduct, most of which have been widely reported in
the news'?? The RFI asked for communications, including, but not limited to, discussions relating to
the deal rationale and any compeétthreat posed by the acquired company for the following
acquisitions: Amazon/Audible in 2008, Amazon/Zappos in 2009, Amazon/Quidsi (Diapers.com) in
2010%, Amazon/Whole Foods in 2017, and Amazon/Ring in 2018. Request B of the Amazon RFI also
requested>ecutive communications relating to certain categories of potential anticompetitive
conduct*

In response to the Committiseequests, Amazon produced 24,299 documents, including
internal emails among the comp@mgenior executives, memoranda, presamts, and other
materials.

40 _etter from Hon. Jerrold Nadler, Chairman, H. Comm. on the Judiciary, Hon. Doug Collins, Ranking Member, H. Comm
on the Judiciary, Hon. David N. Cicilline, Chairman, Soimm. on Antitrust, Commercial and Admin. Law of the H.

Comm. on the Judiciary & Hon. F. James Sensenbrenner, Ranking Member, Subcomm. on Antitrust, Commercial and
Admin. Law of the H. Comm. on the Judiciary to Jeff Bezos, CEO, Amazon.com, Inc. (S&2193[hereinafter

Committee Request for Information, Amazon],
https://judiciary.house.gov/sites/democrats.judiciary.house.gesiibcuments/amazon%20rfi%2eP0signed. pdf

41d. at T 3.

2The Amazon RFI defines the term fARelevant Executiveso a
Limp, Brian Olsavsky, David Zapolsky, and Jay Carrése idat 3.

“Amazonacqui e d 1 Qu icdosmime rtchee ceompany that runs Di aAmazondHas@ao mo i n
Reported Deal to Buy Parent of Diapers.cdnY. TIMES (Nov. 7, 2010),
https:/ivww.nytimes.com/2010/11/08/technology/08amazon.html

44 Committee Request for Information, Amazon &7 3
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c. Apple

The Committeé RFI to Apple also asked for information helpful for understanding the
companys role in the digital marketplace. For example, in Request A, the RFI asked for detailed
financial statements and a desddptof Apples relevant products and services, including the iPhone,
App Store, and Apple Pdy.In addition, the RFI asked for information helpful for determining
whether Apple has monopoly power for any of its products or services, including for edobt o
service: (i) a list of Applés top ten competitors; and (ii) internal or external analyses of &pple
market share relative to its competitors. Request A also asked for copies of documents and information
that Apple had submitted to any U.S. oeimational antitrust enforcement agency for antitrust
investigations that took place in any of those agencies within the past d&cade.

Request B asked for all communications from Heglel executives, including CEO Tim Cook
and Eddy Cue, Senior Vice Rident of Internet Software and Services, relating to potentially
anticompetitive conduct, most of whiblas been widely reported in the ne#sThe RFI asked for
communications, including, but not limited to, discussions relating to certain categquasmially
anticompetitive condudg

In response to the CommittBaequests, Apple produced 2,246 documents. These documents
include internal communications among the comg@asgnior executives describing governance of the
App Store, as well as thempanys internal deliberations and strategy responding to recent
controversies.

d. Facebook

The Committeé RFI to Facebook also asked for information helpful for understanding how
the company operates and its role in the digital marketffdea. exampe, in Request A, the RFI

45 Letter from Hon. Jerrold Nadler, Chairman, H. Comm. on the Judiciary, Hon. Doug Collins, Ranking Member, H. Comm
on the Judiciary, Hon. David N. Giline, Chairman, Subcomm. on Antitrust, Commercial and Admin. Law of the H.

Comm. on the Judiciary & Hon. F. James Sensenbrenner, Ranking Member, Subcomm. on Antitrust, Commercial and
Admin. Law of the H. Comm. on the Judiciary to Tim Cook, CEO, Apple (8ept. 13, 2019) [hereinafter Committee

Request for Information, Apple],
https://judiciary.house.gov/sites/demostatdiciary.house.gov/files/documents/apple%20rfi%8aR0signed. pdf

41d. at T 3.

“The Apple RFI defines the term ARelevant Executivesodo as
Srouji, Dan Riccio, Jonathan Ive, Craig Frederighi,a Maestri, Jeff Williams, Steve Dowling, Tor Myhren, Lucas
Maestri, and Jane HorvatBee idat 3.

48|d. at 3 6.

49 etter from Hon. Jerrold Nadler, Chairman, H. Comm. on the Judiciary, Hon. Doug Collins, Ranking Member, H. Comm
on the Judiciary, Hon. David N. Cicilline, Chairman, Subcomm. on Antitrust, Commercial and Admin. Law of the H.
Comm. on the Judiciary & Hof.. James Sensenbrenner, Ranking Member, Subcomm. on Antitrust, Commercial and
Admin. Law of the H. Comm. on the Judiciary to Mark Zuckerberg, CEO, Facebook, Inc. (Sept. 13, 2019) [hereinafter
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asked for detailed financial statements and a description of Fadslvetdvant products and services,
including Facebook, Instagram, and WhatsApp. In addition, the RFI asked for information helpful for
determining whether Facedobas monopoly power for any of its products or services, including for
each product or service: (i) a list of Faceb@dop ten competitors; and (ii) internal or external

analyses of Faceboakmarket share relative to its competitors. Request A alsdl dsk copies of
documents and information that Facebook had submitted to any U.S. or international antitrust
enforcement agency for antitrust investigations that took place in any of those agencies within the past
decade?

Request B asked for albmmunications from higkevel executives, including Founder and
CEO Mark Zuckerberg and Sheryl Sandberg, Chief Operating Officer, relating to a number of
Facebooks key acquisitions and potentially anticompetitive conduct, most of which have been widely
reported in the newd.The RFI asked for communications, including, but not limited to, discussions
relating to the deal rationale and any competitive threat posed by the acquired company for the
following acquisitions: Facebook/Instagram in 2012, Faceftaakvo in 2013, and
Facebook/WhatsApp in 2014. Request B of the Facebook RFI also requested executive
communications relating to certain categories of potentially anticompetitive coiduct.

In response to the Committiseequests, Facebook produced 42 ,ddcuments, including
documents produced in response to prior investigations into Fa@lamajuisitions and into whether
it had abused its dominance. Facebook also produced 83,804 documents in connection with litigation
in an ongoing matter. Among othéems, these documents include internal communications among
the compangs senior executives describing Facelidacquisition and overall competition strategy.
In response to supplemental requests by Subcommittee staff, Facebook produced interndataarket
over a multiyear period, as well as a memorandum prepared by a senior data scientist and economist
at the company related to competition among Facdbsdaknily of products and other social apps.

2. Process for Obtaining Responses to Fixaity Requsts

After sending the RFIs, Subcommittee staff invested considerable time and resources in making
themselves available for calls with the platforms to answer any questions the platforms had about
responding to the requests, on a nearly weekly basis fidobé 2019 through March 2020. On these
calls, staff addressed a range of issues, including clarifying the meaning and intent of language in the

Committee Request for Information, Facebqok]
https://judiciary.house.gov/sites/democrats.judiciary.house.gov/files/documents/facebook% 20t%sgned. pdf

50See idat T 2.

51The FacebooRFI1 defines the term fiRelevant Executiveso as Mar
Javier Olivan, Chris Cox, Mike Schroepfer, David Wehner, Colin Stretch, Will Cathcart, Adam Mosseri, Stan Chudnovsky,
Fidji Simo, Chris Daniels, Erin Egaand Kevin MartinSee idat 2 3.

52See idat 2 5.
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request; maintaining the confidentiality of sensitive business information; and, where appropriate,
narrowingrequests in an effort to balance the Commitered for relevant information against the
platform®burden of production. Each of the investigated platforms failed to meet the October 14,
2019 deadline, citing various difficulties.

On December 4, 2018gearly three months after the deadline for submitting the RFI responses,
the Committee sent a letter to the platfod@&Os pointing out their failure to comply. The
Committee stated its expectation that the platforms would complete production by Det8n#ixr9
for Request A and January 2, 2020 for Request B, to avoid the need to invoke other processes and
procedures to obtain the requested matetfals.

After the platforms failed to meet the revised deadlines, in early February 2020, staff asked for the
companie§outside counsel to attend-person meetings to discuss the substantial gaps in production
that remained, and to identify ways to address any obstacles the platforms identified to filling those
gaps. Despite the Committisebest efforts to addss those obstacisind allowing substantial time

for the platforms to navigate delays relating to the CO¥®pandemié staff again had to reach out

to the platforms regarding the deficiency of their responses. On June 9, 2020, in a final effort to avoid
resorting to issuing subpoenas to the platforms to compel the production of documents and
information, staff requested that the platforms voluntarily provide information responsive to a reduced
list of targeted requests by June 22, 2020.

3. Third-partyRequsts for Information

As part of the investigation, the Subcommittee collected a large amount of information from
market participants, including customers and competitors of Amazon, Apple, Facebook, and Google.
Staff also received information and analysani other third parties, including academics, former
antitrust government officials, public interest orgatians, and trade associations.

a. Market Participants

In September, the Committee sent a request for information to over 80 market participants. The
RFI asked the recipient to voluntarily provide information regarding the state of competition in the
digital marketplace for various products and services, including number and identity of market
participants, market shares, and barriers to entry. Thadeptrty RFIs also asked for a description of
any conduct by Amazon, Apple, Facebook, or Google that raises competition concerns, and the impact
of such conduct on the recipiébusiness. The Committee also sought to gather information through

53 See e.g.Letter from Hon. Jerrold Nadler, Chairman, H. Comm. on the Judiciary, Hon. Doug Collins, Ranking Member,
H. Comm on the Judiciary, Hon. David N. Cicilline, Chairman, Subcommntitrust, Commercial and Admin. Law of

the H. Comm. on the Judiciary & Hon. F. James Sensenbrenner, Ranking Member, Subcomm. on Antitrust, Commercial
and Admin. Law of the H. Comm. on the Judiciary to Mark Zuckerberg, CEO, Facebook, Inc. (Dec. 4, 20i1&Ww(ith
Comm.).
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these RIs regarding broader questions based on the redipierperience in the digital marketplace,
including (i) whether market participants are able to compete on the merits of their goods and services;
(ii) the adequacy of antitrust enforcement relating &wgar review and anticompetitive conduct; (iii)

the adequacy of current antitrust law to address anticompetitive mergers and anticompetitive conduct;
and (iv) suggestions for improving enforcement of antitrust law and making changes to antitrust law
itself, statutory or otherwise.

On January 7, 2020, the Committee sent a second round of RFIs to 29 market participants.
These RFI recipients consisted of additional businesses and individuals that staff had identified during
the first half of thenvestigation as likely to have relevant information and an interest in sharing that
information with the Committee. These RFIs asked for similar information to the September RFIs and
provided staff with additional valuable information and insights ingoftimctioning and challenges of
operating in the digital marketplace.

Unfortunately, some market participants did not respond to substantive inquiries due to fear of
economic retaliation. These market participants explaimatdheir business and livelidods rely on
one or more of the digital platforms. One response stétedortunately, [the CEQ] is not able to be
more public at this time out of concern for retribution to his busidasdsling,il am pretty certain we
are not the only ones that areaddrof going publi@®* Another business that ultimately declined to
participate in the investigation expressed similar concerns, stéifegreally appreciate you reaching
out to us and are certainly considering going on the record with our stofyiven. how powerful
Google is and their past actions, we are also quite frankly worried about retaftatsacy Mitchell,
Co-Director of the Institute for Local SeReliance, similarly testified that many businesses have a
fear of speaking out about Amazon, statifiggpend a lot of time interviewing and talking with
independent retailers, manufacturerslbkizes. Many of them are very much afraid of speaking out
publicly because they fear retaliatioif.

b. Antitrust Experts

The Committeés final round of outreach to third parties involved sending letters on March 13,
2020, soliciting insights and analgsrom several dozen antitrust experts who were identified on a
bipartisan basis and whose submissions represent a diverse range of experience and perspectives. In
support of the investigati@m objective to assess the adequacy of existing antitrustdamgpetition

54 Email from Source 685 to Hon. Jerrold Nadler, Chairman, H. Comm. on the Judiciary, Hon. Doug Collins, Ranking
Member, H. Comm on the Judiciary, Hon. David N. Cicilline, Chairman, Subcomm. on Antitrust, Commercial and Admin.
Law of theH. Comm. on the Judiciary & Hon. F. James Sensenbrenner, Ranking Member, Subcomm. on Antitrust,
Commercial and Admin. Law of the H. Comm. on the Judiciary (July 11, 2020) (on file with Comm.).

55 Email from Source 147 to Hon. Jerrold Nadler, Chairman, din@. on the Judiciary, Hon. Doug Collins, Ranking
Member, H. Comm on the Judiciary, Hon. David N. Cicilline, Chairman, Subcomm. on Antitrust, Commercial and Admin.
Law of the H. Comm. on the Judiciary & Hon. F. James Sensenbrenner, Ranking Member, Sulrcémtitrust,

Commercial and Admin. Law of the H. Comm. on the Judiciary (July 15, 2019) (on file with Comm.).

¢ Innovation and Entrepreneurship Hearing at 250 (statement of Stacy F. Mitch8ll.Claist. for Local SeHReliance).
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policies, and current enforcement levels, the Committee invited submissions on three main topics. The
first topic covered the adequacy of dixig laws case law and statui@ghat prohibit monopolization

and monopolistic conduct. The second ¢ogimilarly dealt with the adequacy of existing law, but

focused on its sufficiency to address anticompetitive mergers and acquisitions, including vertical and
conglomerate mergers, serial acquisitions, data acquisitions, and strategic acquisitiongiaf pote
competitors. Third, the Committee sought feedback on whether the institutional structure of antitrust
enforcement is adequate to promote the robust enforcement of the antitrust laws, including current
levels of appropriations to the antitrust agescexisting agency authorities, and congressional

oversight of enforcement.

c. Additional Outreach and Submissions

In addition to sending the RFIs in September and January, Subcommittee staff engaged in
extensive outreach to additional third parties basepublic reports and nepublic information
gathered throughout the investigation, suggesting that such entities had relevant information.

Subcommittee staff also received submissions from numerous individuals and businesses
throughout the course of theviestigation. These submissions came from a wide range of sources and
in a variety of forms. For example, an anonymous source sent thumb drives to the Canmétre
office in the Rayburn House Office Building. Other examples included former or cumpidyees
submitting tips to the Subcommitfisenvestigation email address, or through the form for anonymous
submissions posted on the Subcommiteevestigation website.

4. Antitrust AgenciefRequestsor Information

As part of the Committés Septembe2019 efforts to gather information, the Committee also
sent requests for information to the Federal Trade Commission and the Department of Justice. In part,
the Committee sought this information to carry out its function as the principal oversighttgtori
the Department of Justice, including its component agencies, its personnel, and its law enforcement
activities®’ Similarly, the Committe@s jurisdiction extends to the F&Cantitrustrelated work, and to
administrative practice and procedure, initthg at the FTC® The Committeés RFIs requested
documents relating to the agendidscisions to open or close investigations into potential violations of
antitrust law in digital markets, decisions to challenge mergers or conduct in federal digttictr ¢o
administrative action, and decisions to forego litigation in favor of a settlement agré2®emior

57 Government Oversid, U.S.HOUSE OFREPRESENTATIVESJUDICIARY COMMITTEE,
https://judiciary.house.gov/issues/governmewersight/

58 RULES OF THEHOUSE OFREPRESENTATIVES 116th Cong., Ist Sess., Riecl. (1)(1)(2) (2019),
http://clerk.house.gov/legislative/housdes.pdf

59 Subcommittee staff recognizes that publication of these documents could cause competitive injury to firms that
cooperated with prior investigations or in ongoing investigations. Where possible, this Report summarizes or draws
conclusions from these sousceithout reproducing them.

28


https://judiciary.house.gov/issues/government-oversight/
http://clerk.house.gov/legislative/house-rules.pdf

officials from the FTC and the Antitrust Division also provided several briefings to Members of the
Subcommittee and staff in response to trgpiests of the Subcommittee Chairman and Ranking
Member. These briefings served as an opportunity for Members to obtain information and updates
about the current state of antitrust law and enforcement in digital markets.

B. Hearings

On June 11, 2019, the Subcommittee held part one of its series of investigation hearings titled
fiOnline Platforms and Market Power, Part 1. The Free and DiversedXe#ss hearing, the
Subcommittee heard testimony from the following Majority withesBasid Chavern, President of
the News Media Alliance; Gene Kimmelman, President and CEO of Public Knowledge; Sally
Hubbard, Director of Enforcement Strategy at Open Markets Institute (OMI); and Matthew Schruers,
Vice President for Law and Policy at Comguand Communications Industry Association (CCIA).

The Minority witnesses were David Pitofsky, General Counsel for News Corp; and Kevin Riley, Editor
of the Atlanta-Journal Constitutior?°

On July 16, 2019, the Subcommittee held its second hearing;aieded hearing titled
fiOnline Platforms and Market Power, Part 2: Innovation and Entrepreneai®highe first panel, the
Subcommittee heard testimony from the following: Adam Cohengciiref Economic Policy at
Google; Nate Sutton, Associate General Counsel, Competition, at Amazon; Matt Perault, Head of
Global Policy Development at Facebook; and Kyle Andeer, Vice President and Corporate Law and
Chief Compliance Officer at Apple. On teecond panel, the Subcommittee heard testimony from the
following Majority witnesses: Timothy Wu, Julius Silver Professor of Law, Science and Technology at
Columbia Law School; Fiona Scott Morton, Theodore Nierenberg Professor of Economics at Yale
Universty School of Management; and Stacy Mitchell -Qioector of the Institute for Local Self
Reliance. On the second panel, the Minority witnesses were Maureen Ohlhausen, Partner at Baker
Botts and former Commissioner and Acting Chairwoman of the Federal Cradmission; Morgan
Reed, Executive Director of The App Association; and Carl Szabo, Vice President and General
Counsel at NetChoic®.

On October 18, 2019, the Subcommittee held its third hearingfi@atine Platforms and
Market Power, Part 3: The Roof Data and Privacy in CompetitiarAt this hearing, the
Subcommittee heard testimony from the following Majority witnesses: the Honorable Rohit Chopra,
Commissioner at the Federal Trade Commission; Dr. Jason Furman, Professor of the Practice of
Econonic Policy at Harvard Kennedy School and former Chairman of the Council of Economic
Advisers (CEA); and Dr. Tommaso Valletti, Professor of Economics and Head of the Department of

80 Free and Diverse Press Hearihtps://judiciary.house.gov/legislation/hearings/onipiatformsandmarketpower
part1-freeanddiversepress

51 Innovation and Entrepreneurship Hearihgps://judiciary.house.gdlegislation/hearings/onlinplatformsandmarket
powerpart2-innovatiorandentrepreneurship
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Economics & Public Policy at Imperial College Business School and former Chnepetition
Economist of the European CommissioDirectorate General for Competition (B&dmp). The

Minority witness at the hearing was Dr. Roslyn Layton, Visiting Scholar at the American Enterprise
Institute®

On November 13, 2019, the Subcommittethts fourth hearing titledOnline Platforms and
Market Power, Part 4: Perspectives of the Antitrust Agerichdghis hearing, the Subcommittee
heard testimony from the following witnesses: the Honorable Makan Delrahim, Assistant Attorney
General fotthe Antitrust Division at the Department of Justice; and the Honorable Joseph J. Simons,
Chairman of the Federal Trade Commissidn.

On January 17, 2020, the Subcommittee held its fifth hearing fifliettd Hearing: Online
Platforms and Market Power, P&r Competitors in the Digital EcononiAt this hearing, which took
place in the congressional district of Subcommittee Vice Chairman Joe NegG$2) @ the
University of Colorado School of Law, the Subcommittee heard testimony from the followingtilajor
witnesses: Patrick Spence, Chief Executive Officer of Sonos; David Barnett, Founder and Chief
Executive Officer of PopSockets; and Kirsten Daru, Vice President and General Counsel at Tile. The
Minority witness at the hearing was David Heinemeier HamsSofounder and Chief Technology
Officer of Basecamp?

On July 29, 2020, the Subcommittee held its sixth hearing fidedine Platforms and Market
Power, Part 6: Examining the Dominance of Amazon, Apple, Facebook, and @dddles hearing,
the Sulscommittee heard testimony from the following witnesses: Jeff Bezos, Chief Executive Officer
at Amazon; Sundar Pichai, Chief Executive Officer at Alphabet and Google; Tim Cook, Chief
Executive Officer at Apple; and Mark Zuckerberg, Chief Executive OffitEaaebook®

On October 1, 2020, the Subcommittee held its seventh hearingiRtleplosals to Strengthen
the Antitrust Laws and Restore Competition Onliriehe Majority witnesses at the hearing included:
William Baer, Visiting Fellow, Brookings Ingtition, and former Associate Attorney General,
Department of Justice; Zephyr Teachout, Associate Professor of Law, Fordham University School of
Law; Michael Kades, Director of Markets and Competition Policy, Washington Center for Equitable

62 Data and Privacy Hearingttps://judiciary.house.gov/calendar/eventsingspx?EventiD=2248

83 Online Platforms and Market Power, Part 4: Perspectives of the Antitrust Agencies: Hearing Before the Subcomm. on
Antitrust, Commercial and Admin. Law of the H. Comm. on the Judjcid6th Cong. (2019) [hereinafter Antitrust
Agendes Hearing]https://judiciary.house.gov/calendar/eventsingle.aspx?EventlD=2287

64 Online Platforms and Market Power, Part 5: Competitors in the Digital Economy: Heagfgyéthe Subcomm. on
Antitrust, Commercial and Admin. Law of the H. Comm. on the Judjcid6th Cong. (2020) [hereinafter Competitors
Hearing],https://judiciary.house.gdcalendar/eventsingle.aspx?EventID=2386

55 Online Platforms and Market Power, Part 6: Examining the Dominance of Amazon, Apple, Facebook, and Google:
Hearing Before the Subcomm. on Antitrust, Commercial and Admin. Law of the H. Comm. on the Jddi&faGong.
(2020) [hereinafter CEO Hearindjitps://judiciary.house.gov/calendar/eventsingle.aspx?EventlD=3113
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Growth; Sabeel Bhman, Associate Professor of Law, Brooklyn Law School and President, Demos;
and Sally Hubbard, Director of Enforcement Strategy, Open Markets Institute. The Minority witnesses
at the hearing were Christopher Yoo, John H. Chestnut Professor of Law, Caatiamiand

Information Science, University of Pennsylvania Carey Law School; and Rachel Bovard, Senior
Director of Policy, Conservative Partnership Institute; and Tad Lipsky, Antonin Scalia Law School,
George Mason Universifif.

C. Roundtables

In addition to holding public hearings, the Subcommittee also held a series of bipartisan
roundtables for Members of the Subcommittee and staffovide Members with an opportunity to
conduct further oversight ofl) the state of competition and probkem digital markets; (2) whether
dominant firms have engaged in anticompetitive conduct; and (3) if antitrust laws, competition
policies, and current enforcement levels are adequate to address these issueshmn total, t
Subcommittee held twelve briefingad roundtables in Washington,@, four roundtables in
Boulder, @loradqg and a virtual roundtable with stakeholders from Rhode Island and elsewhere in
New England’

The Subcommittee hosted multiple briefings and roundtables with experts on the digital
economy on a range of topics. Experts included state antitrust enforcers, former officials from the
Antitrust Division of the Department of Justice and the Federal TCademission, former technology
industry executives, small business owners, representatives from the news industry, entrepreneurs,
antitrust scholars, representatives from civil society, and representatives from libraries.

The briefings and roundtablesvewed a broad array of topics related to competition in the
digital marketplace. These topics included:

1 The effect that small algorithm changes by dominant platforms can have on small businesses
that rely on the platform;

1 The data advantages that donmhanline platform companies have over smaller competitors
and startups, and how those data advantages can reinforce dominance and serve as a barrier to
entry;

66 Online Platforms and Market Power, Part Proposals to Stregthen the Antitrust Laws and Restore Competition
Online Hearing Before the Subcomm. on Antitrust, Commercial and Admin. Law of the H. Comm. on the Jadiary
Cong. (2020) [hereinafter Remedies Hearimgfps://judiciary.house.gov/calendar/eventsingle.aspx?EventID=3367

57 This roundtable was originally scheduled to takece physically as a field hearing in Providence, Rhode Island, but was
held virtually due to the COVIEL9 pandemic.
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1 The effect of dominant online platform company power and practices on a free and diverse
pressand the local newsgathering and reporting;

1 The impact of dominant online platform company power and practices on investment in
startups by venture capital firms;

1 The fear of economic retaliation by dominant platforms against smaller companiessihat rai
concerns about anticompetitive conduct in the digital marketplace;

1 Other features of digital markétsncluding, but not limited to, network effects, economies of
scale and scope, and barriers to éhtilyat make them prone to high concentration and
monopolization;

1 Enforcement of the antitrust laws; and
1 Modernization of antitrust statutes and competition policy.

Additionally, the Subcommitteleeld briefings also allowed representatives from Google,
Amazon, Facebook, and Apple to make their @resentations to Subcommittee staff and to answer
guestions and provide details regarding their compahiesness practices, structures, and strategies
in the marketplace.

D. Prior Investigations

The Subcommitte® current review of competition in the daj marketplace continues a long
oversight tradition. Over many decades, the House Judiciary Committee and its antitrust subcommittee
have conducted careful, faoased inquiries into industrial sectors showing signs of undue
concentration and anticomptate conduct. As a 1951 report from the theamed Subcommittee on
the Study of Monopoly Power described its mandites the province of this subcommittee to
investigate factors which tend to eliminate competition, strengthen monopolies, injuresirakb,
or promote undue concentration of economic power; to ascertain the facts, and to make
recommendations based on those finditf§s.

The Subcommittee followed the same prodéssascertain the facisn this investigation. It
has included hearinggith industry and government witnesses, consultations with suinjgtter
experts, and a carefuland at times painstakifgreview of large volumes of evidence provided by
industry participants and regulators. Recognizing that antitrust investigationstarinature fact

58 H. REP. NO. 255, at 2 (1951)Aluminum: Report of the Subcomm. On Study of Monopoly Power of the H. Comm. on
the Judiciary.
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dependent, teams of investigators invested significant resources to study the structure of the relevant
markets and the important firms in those marRets.

The purpose of these exercises was not to supersede the activities oft amtitnegrs such as
the Federal Trade Commission (FTC) and the Department of Justice (DOJ), but to compile the
Committeés own record about current market conditions; to assess how antitrust laws and principles
are being applied in the current businesdrenment; and to determine whether revised laws, or new
laws, or better enforcement are needed to protect competition.

While the Committeds investigations were not intended to interfere with the enforcement
activities of antitrust enforcers or regulapthey often conducted inquiries into the same sectors and
issues that DOJ, the FTC, the Federal Communications Commission (FCC), and other agencies with
authority over competition policy or enforcement were also examining. As Members and staff of the
Committee charged with thigprotection of trade and commerce against unlawful restraints and
monopolies)’® these investigators exercised their legislative authority to probe any aspect of antitrust
that they deemed warranted attention.

These investigationsere guided by the principle thidh]istory has proven that the most
conducive environment for innovation and new product availability is a competitive mérkat]
that afifree competitive econondyis an important American valuélt was a value that had been
formally embedded in our economy and society by the Sherman Act ofitB8@eculiarly American
charter of economic freedod?® In a 1958 report on the airline industry, the tmamed Antitrust
Subcommittee explained thatericangsocial and political freedoms dependediopportunity for
market access and market rivalries in a prieteerprise economy.* Thefreedom of entry into any
industry or field of endeavara 1962 Subcommittee report explained, is a cornerstone of U.S. antitrust
policy that hagiencouraged extensive individual proprietorship . . . and has made our free enterprise
system great and strodf’. A 1992 Committee report recommended restrictionhermonopolistic

69 See, e.gH. REP. NO. 1419, at 2 (1962)The Ocean Freight Industry: Report of the Antitrust Subcomm. of the H. Comm.

on the Judiciary[hereinafterl962 Ocean Freight Industry Redddescribing how Subcommittee staff spent more than
nine mont hs efthausands of dagumeértsenrthe files of over 50 odeane i ght conf erenceso
materials).

70 RULES OF THEHOUSE OFREPRESENTATIVES 116th Cong., Ist Sess., Rule X, cl. (1)(1)(16) (2019),
http://clerk.house.gov/legislative/housdes. pdf

MH. Rep. No. 102850, at 15 (1992) (Report émtitrust Reform Act of 1992, H. Comm. on the Judic)dhereinafter
Antitrust Reform Act of 1992].

2H.Rep. No. 1217, at 1 (1951)Tthe Mobilization Program: Report of the Subcomm. on Study of Monopoly Power of the
H. Comm. on the Judiciayyhereinafterl951Mobilization Program Report].

Bd. at 2.

74 H. ReP. No. 1328, at 1 (1958)The Airlines Industry: Report of the Antitrust Subcomm. of th&€eimm. on the
Judiciary [hereinafter 1958 Airlines Industry Report].

751962 Ocean Freight Industry Report at 394.
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Regional Bell Operating Companies (RBO@$)or the sake of the democratic economic and political
values which depend on the preservation of free madkets.

In some cases, antitrust investigations exposed antitrust problems thahthettée
concluded required attention from regulators. For example, a 1958 Antitrust Subcommittee report on
the rapidly growing domestic airline industry exposed the bethiedcenes anticompetitive campaign
that incumbent air carriers and their advocamug, the Air Transport Association of America (ATA),
had been waging to prevent the Civil Aeronautics Board (CAB) from approving market entry by new
air carriers (known at the time &sonskedd).”” The Committee found the conduct of the ATA so
egregioughat it recommended an investigation by the DOJ Antitrust Divi€iéws. for international
air transportation, the report concluded that Pan Amedsamminance in the market was finesult
of its use of devices to foreclose competition in order to semod maintain control over markets in
which it does businegsand recommended that the CAB undertake a broad investigation of the
company’®

In other cases, the Committee investigated matters that were currently under review by antitrust
enforcers. I 1957 report on the broadcast television industry, which was quickly reshaping
American®consumption of news and entertainment, the-theemed Antitrust Subcommittee
described the anticompetitive tactics CBS and NBC were using to promote their owr abtiten
expense of independent content produé®fs:cording to the report, networks were improperly using
their power as vertical distributors of content to extract financial concessions from independent
competitors seeking to place their programmingietwork affiliates$! There was also evidence that
the networks were using their substantial power with advertisers to unfairly favor their own &bntent.
After praising the DOJ Antitrust Divisid@afialertness to vindicate the competitive dictates of the
antitrust lawsj the Subcommittee urged the Division to press its investigation into this conduct with
fivigor and dispatci®®

In the case of the Committ@eanquiry into the RBOGxonduct in the aftermath of the 1984
breakup of AT&T, we concluded thigderal courts and regulators were not adequately protecting
competition in the telecommunications marketplace and that new legislation was necessary. A 1992

6 Antitrust Reform Act of 1992 at 10.
7 Airlines Industry Report at 2689.
81d. at 272.

|d. at 278

80 H. Rep. No. 607, at 143 (1957)The Television Broadcasting Industry: Report of the Antitrust Subcomm. of the Comm.
on the Judiciary

8l1d.
81d.
81d.
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Committee report reviewed the long, troubled history of attempts by DOJ and tR&teCheck the
monopolistic power of AT&T, culminatingn thefamous Modified Final Judgment (tigFJO) that

Judge Harold Greene approved in August 1982 to break up the cofif@artyeven after the MFJ, the
report found, the FCC had failed to prevent the RBOCs frangukeir local monopolies to commit a
number of anticompetitive violation8nany eerily reminiscent of pidivestiture Bell System

abuseg® We were also critical of the D@sJactions to water down the MBJrocompetitive linef-
business restrictioran the RBOCs. Describing the massive lobbying campaign that the RBOCs were
waging to enter the business lines the MFJ had opened up to competitors, we ofi§be/dthusands
upon thousands of competitive enterprises now thriving in information seeleepinmunications
equipment, and long distance markets face the prospect of their future prosperity being decided by the
selfinterested designs of a monopoly witiottleneckcontrol over the local telephone exchange on
which they all depend®’ In light of the antitrust agenci@demonstrated failure to protect competition,
the Committee approved legislation that would codify the &lkde-of-business restrictions into

law 88

Finally, in these prior investigations, the Committee has notatedito recommend that
antitrust authorities further investigate suspicious conduct. After examining the conduct of the Air
Transport Association of America, the industry group representing the established passenger airline
carriers in the 1950s, the Amtist Subcommittee recommended that the Antitrust Division of the
Department of Justice further investigate fiserious antitrust problerag had identifiecf®

Antitrust Reform Act of 1992 at 39 (fiThe FCC, while cl a
i ved

monopolistic practices would be rece and vigorously
telecommunications competition palig characterized by inaction and equi voc:
851d. at 45.
81d. at 51.

Antitrust Reform Act of 1992 at 10. The report explaine
functioned as an fessent i al abilitgandilfardctwifies in which tbey argemngaged t he m i
themselve$a natural incentive to Iimpede competitionldatd3. |l i nes

88 H.R. 5096 (102nd Cong.); H.R. 3626 (103rd CongggH. REP. NO. 103559, pt. Il at 25 (1994) (Report dmtitrust

and Communications Reform Act of 1994, H. Comm. on the Judjciary i The Judi ci ary Committee
Government not lose its nerve once again and allow an industry born in monopoly to be rebornio po |l v .-0) The |
competitive policies proposed in this legislation later became law, in modified form, as part of the Telecommunications Act

of 1996. P.L. 104104, 110 Stat. 56, §82-4 (codified at 47 U.S.C., 88 2776).

89 Airlines Industry Report &272.
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II. BACKGROUND
A. Overview of Competition in Digital Markets

1. The Role ofCompetition Online

At a fundamental level, competition has been a key engine of economic activity in the United
States resulting in theipioneering of entire industries that, in time, come to employ millions and
generate trilliongr* This is especiaji true in the digital economy. As in other industries, competition
in digital markets incentivizes incumbent firms and new entrants to build new technologies and
improve business processést spurs capital investment and incentivizes firms to improeegtiality
of their offerings® In its absence, incumbent firms latleincentive to invest in research and
development? This in turn slows the rate of innovation acrtssindustry® Disruptive new products
or services are replaced with slow, incremaé alteration® fidesigned to protect [incumbent firdhs
existing revenue streand®’ Slowly but surely, venture capitalists lose the incentive to invest in new

% |nnovation and Entrepreneurship Hearing at 1 (statement of Tim Wu, Julius Silver Prof. of Law, Columbia Univ. School
of Law).

“Tidat 1; Roger McNamee, Cof ounder and Managing Dir., El e\
Div. Public Workshop on Venture Capital and Antitrust 34 (Feb. 12, 2020),
https://www.justice.gov/atr/page/file/1255851/downldaéd [ T] her e i s a case Mmmhatatalgsist i t r us

of growth in every wave of technology. 0).

2Antitrust Agencies Hearing at 8 (statement of Makan Del
(ACompetition al so promotes i mpr otvieomean tist ya nodf uepxgirsatdiensg too
Rosen, Deputy Attobéy Gen. , U.S. Depébét of Justice, Speech

Conference (Mar. 10, 202Mitps://www.justice.gov/opa/speech/depatyorneygeneraljeffrey-rosenspeaksree state
foundationsl2th-annuaitelecom Giulio Federico, Fiona Scott Morton & Carl Shapifmtitrus and Innovation:
Welcoming and Protecting Disruptidn ( Nat 6 | Bur. of Econ. Res. Working Pape
https://www.nber.org/papers/w26005.pdf

9 Innovation and Entrepreneurship Hearatgt (statement of Maureen K. Ohlhausen, Partner, Baker Botts L.L.P.)

(AAntitrust | awbés focus on protecting the competitive pr
concerns. . . [that] may include price effects, reductions ilitguand impacts on innovation, as well as the ability of a
domi nant player to acquire and neutralize a nascent comp

of Fiona Scott Morton, Theodore Nierenberg Prof. of Econs., Yale Séhgomt . ) (A The harms from in
competition appear in prices that are higher than competitive prices, quality that is lower than competitive qualiy, and les
i nnovation than consumers would benefit from in competit

% Innovation and Etrepreneurship Hearing at 2 (statement of Fiona Scott Morton, Theodore Nierenberg Prof. of Econs,
Yale Sch. of Mgmt.).

%Seegenerally ef frey A. Rosen, Deputy Attoy Gen. , u. s. Depébét o
Annual Telecom Blicy Conference (Mar. 10, 202M)ttps://www.justice.gov/opa/speech/depatyorneygeneraljeffrey-
rosenspeakdree-statefoundationsl2thrannualtelecom (referencing research by economist Kenneth Arrow.).

%Data and Privacy Hearing at 3 (statement of Jason Fur ma

97 Innovation and Entrepreneurship Hearatg} (statement of Tim Wu, Julius Silver Prof. of Law, Columbia Univ. Sch. of
Law).
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entrants willing to challenge the dominance of incumbent firms through doegetition®® What we
are left with are s@alledfkill zoned the nearcomplete absence of competition.

The benefits of robust competition in the digital economy go beyond innovation and
productivity. It can also spur firms to compete along other dsmes such as privacy and data
protection. As a general matter, inadequate competition not only leads to higher prices and less
innovation in many cases, but it can also reduce the quality of goods and s€r@ices that many
digital products do not charge consumers directly for services, these firms often compete ofguality.
Along these lines, lack of competition can result in eroded privacy and data proteoGoowing
evidence indicates that a lack ofwpetition goes hand in hand with just such quality degrad#tfon.

2. Market Structure

a. WinnerTakeAll Markets

Certain features of digital markétsuch as network effects, switching costs, the self
reinforcing advantages of data, and increasing returrcat@dsmake them prone to winner
take-all economicg®® As a result, many technology markétipoin favor of one or two large
companies?* shifting thefithe competitive process from competitiorthe market to
competitionfor the marke®!® In turn, high larriers to entry may diminish the ability of new
firms to challenge incumbent firms, further undermining the competitive process and protecting

% Innovation and Entrepreneurship Hearing at 2 (statement of Fiona Scott Morton, Theodore Nierenberg Prof. of Econs.,
Yale Sch. of Mgmt.)See als&ai Krishna KamepallRaghuram Rajan & Luigi ZingaleKjll Zone (Univ. of Chicago,
Becker Friedman Inst. for Econ. Working Paper No. 2020Apr. 2020) https://ssrn.com/abstract=3555915

% Data and Privacy Hearing at 4 (ahent of Tommaso Valletti, Prof. of Econs
choice, and innovation are also important aspects for co
Entrepreneurship Hearing at£ (statement of Maureen K. Ohlhans@artner, Baker Botts L.L.P.).

0jdat 3 (statement of Rohit Chopra, Commér, Fed. Trade C
for them with your data. o) ; Data and Pr i vatciyc eHdeaoafr i Ehogo ma.t
Harvard Kennedy Sch.) (AConsumers may think they are rec
products in a number of ways. 0).

Pl nnovation and Entrepreneurship Hearing at 4 (statement of Maureen K. Ohlhaarseer, Baker Botts L.L.P.); Data

and Privacy Hearingatd ( st at ement of Jason Fur man, Prof . of the Pr.
(statement of George Slover, Justin Brookman ti&interestsat han
of consumers in protecting their privacy, and design their platform to maximize its ability to monitor, monetize, and

mani pul ate our personal interactions as consumers and as

102 pata and Privacy Hearing at 5 (statement of Tomnvasletti, Prof. of Econs., Imperial Coll. Bus. Sch.).

31dat 2 (statement of Jason Furman, Prof. of the Practic
practices in digital markedssuch as product design, selfeferencing, and artiompetitive contracting, among othérs

may also contribute to barriers that impede entry by rivals or new firms. While these issues are also present in other
markets, they are much more pronounced in digital markets.

104 Id

105 stigler Report at 29, 35.
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the dominance of existing firmt8® As the United Kingdords Competition and Markets
Authority explains:

[I]f potential competitors face substantial barriers to entry and expansion, such that the
market is no longer properly contestable, then a high market share can translate into
market power, giving the platform the opportunity to increase prices, reduce quality o
leverage market power to undermine competition in potentially competitive markets and
deny innovative rivals the chance to bring new services to mdrket.

b. Market Concentration

Consistent with winnetakeall dynamics, the digital economyhgghly concentrated?® A
number of key markets onlidesuch as social media, general online search, and online advértising
are dominated by just one or two firi¥8In some instances, this concentration is the result of a high
volume of acquisitions by the dominant digital platforms. Together, the largest technology firms have
acquired hundreds of companies in the last ten yébfmtitrust enforcers in the Uniteda&es did not
block any of these transactiold many of which eliminated actual or potential competitét$n
some instances these acquisitions enabled the dominant firm to neutralize a competitive threat; in other
instances, the dominant firm shut doamdiscontinued the underlying product entifelfyansactions
aptly described aikiller acquisitionso'*?

06 Dgta and Privacy Hearingat2 (st at ement of Jason Fur man, Prof . of the
Sch.).

107 COMPETITION & MKTS. AUTH., ONLINE PLATFORMS AND DIGITAL ADVERTISING, MARKET STUDY FINAL REPORT10i 11
(2020) [hereinafter Competition & Mkts. Auth. Report].

pata and Privacy Hearing at 1 (statement of Jason Fur me

1091d. at 2; Innovation and Entrepreneurship Hearing at 3 (statemenitnofVLi, Julius Silver Prof. of Law, Columbia
Univ. Sch.of Law).

10 Tim Wu & Stuart A. ThompsoriThe Roots of Big Tech Run Disturbingly Da€py. TIMES (June 7, 2019),
https://www.nytimes.com/interactive/2019/06/07/opinion/godgleebookmergersacquisitionsantitrust.htmj see
AVi sual i zisag@ BBkl &n aAt¢ GRINSsHTS(May B, 202@https:/perma.cc/KIDHTIZ.

MAl't hough several transactions, including Googleds acqui
enforcers did not attempt to prevent the consummation of these transactions.

12Tim Wu & Stuart A. ThompsoriThe Roots of Big Tech Run Disturbingly Dgiépy. TIMES (June 7, 2019),
https://www.nytimes.com/interactive/2019/06/07/opinion/godgleebookmergersacquisitionsantitrust.htmj Carl
Shapiro,Antitrust in a Time of Populisn®1INT& J.INDUS. ORG. 714,739 40 (2018),
https://faculty.haas.berkeley.edu/shapiro/antitrustpopulism.pdf

113 Colleen Cunningham, Florian Ederer & Song Maler Acquisitionsl (Yale Sch. of Mgmt. Working Paper, 2020),
https://ssrn.com/abstract=324170@l e scr i bi ng t he pr act i c eacquite arinndvativeflasget i n c u n
and terminate the devel opment of t he SeaalsgCeScdtslemphill®ov ati on
Tim Wu, Nascent Competitord 68U. PA. L. Rev. (forthcoming 2020) (manuscript at 2)tps://perma.cc/62H34ZL ( A A
nascent competitor is a firm whose prospective innovatio
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Evidence also suggests that the venture capital industry, which plays a critical role in funding
innovative startups, contributes to market consdbdaby encouraging startups to exit via a sale to an
incumbent firmt! As initial public offerings (IPOs) have become more expensive and time
consuming in recent decades, venture capitalists have shown a preference for realizing their
investments throughcqguisitions rather than through public markes.

c. The Role of Online Platforms as Gatekeepers

As Amazon, Apple, Facebook, and Google have captured control over key channels of
distribution, they have come to function as gatekeepers. A large swathreédnes across the U.S.
economy now depend on these gatekeepers to access users and markets. In interviews with
Subcommittee staff, numerous businesses described how dominant platforms exploit this gatekeeper
power to dictate terms and extract concessioatthird parties would not consent to in a competitive
market!® According to these companies, these types of concessions and demands carry significant
economic harm but afiéhe cost of doing businesgiven the lack of options.

Their role as gatekeepealso gives the dominant platforms outsized power to control the fates
of other businesses. Reflecting this fact, several major publicly owned firms that rely on the dominant
platforms have noted in investor statements that this dependent relationateg areinherent risk to
their businesses’ For example, Lyft, a ridsharing company, has cited its use of Am@atoud
services and Google Maps as a potential risk to its business tHolislLyft stated in a filingfiSome
of our competitors or techiapy partners may take actions which disrupt the interoperability of our
platform with their own products or servia#s? Pinterest, a photeharing service, likewise noted in a
financial filing that changes to Goo@esearch algorithm may harm Pinterést.it noted, Pintere&
fiability to maintain and increase the number of visitors directed to our service from search engines is
not within our control. Search engines, such as Google, may modify their search algorithms and
policies or enforce those pdiis in ways that are detrimental toad& In submissions and interviews
with Subcommittee staff, many companies reiterated the general concern that a single act or decision
by one of the dominant platforms could wreck their busegess

4 Mark Lemley & Andrew McCrearyExit Strategyat 24 45 (Stanford Law & Econs. Olin Working Paper No. 542,
2020),https://ssrn.com/abstract=3506919

115 |d.
116 See infraSection V.

117 Gerrit De Vynck,The Power of Google and Amazon Looms Over Tech, IB@oMBERG (July 1, 2019)
https://www.bloomberg.com/news/articles/260B01/googles-andamazors-powerloomsoverprocessiorof-techipos
(noting thatl7 of 22 initial public offerings by technology companies citeliherplatforms as competitors or risks to their
businesses)

118 |d
119 Id

120 Id
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Since the dominarmglatforms in many cases have also integrated into adjacent lines of
business, these firms operate bashkey intermediaries for thiplrty companiess well as direct
competitors to them. Numerous entrepreneurs, small businesses, and major complanies tol
Subcommitteestaffthat the dominant platforrdgiual role raises significant competition concéfiis.
In recent years, significant reporting has documented how the dominant platforms can exploit this dual
role, through data exploitatidf? self-preferenang 122 appropriation of key technologié¥,and abrupt
changes to a platforim policies?® The Subcommitte® investigation uncovered numerous examples
of this exploitative conduct, suggesting that these are increasingly systemic, rathsoltiad,
business practices.

3. Barriers to Entry

a. Network Effects

Digital markets tend to be characterized by strong network effects, making them prone to
concentration and monopolizatidt. There are two types of network effects: direct and indirect. In
markets with direct network effects, the more people who use a product or service, the more valuable
that product or service becomes to other u8éiBy contrast, indirect network effects arise when
greater use of a product or service forms a new tygeatiard and increases the incentive for third
parties to invest in developing compatible technologies, which in turn reinforces the popularity of the
original product or service with users.

121 See infraSection V.

1225eePr ess Rel ease, Eur. Commén, Antitr us t-compétitiveoonducgaofon ope
Amazon(July 17, 2019)https://ec.europa.eu/commission/presscorner/detail/en/IP_19(489BR ased on t he Co mr
preliminary factfinding, Amazon appears to use competitively sensitive informétedmout marketplace sellers, their
products and transactions on the marketplace. 0) .

123 Tripp Mickle, Apple Dominates App Store Search Resuhigyarting CompetitorsWAaLL St. J. (July 23, 2019),
https://www.wsj.com/articles/applgominatesappstoresearchresultsthwartingcompditors-11563897221

24 Jack Nicas & Daisuke WakabayasBgnos, Squeezed by the Tech Giants, Sues GbloglelMES (Jan. 7, 2020),
https://www.nytimes.com/2020/01/07/teailogy/sonossuesgoogle.html

125Reed AlbergottiApple says recent changes to operating system improve user privacy, but some lawmakers see them as
an effort to edge out its rivalgVasH. PosT (Nov. 26, 2019),
https://www.washingtonpost.com/technology/2019/11/26/app@hasizesiserprivacy-lawmakersseeit-an-effort-edge
outits-rivalsf, Jason Del ReyAn Amaon revolt could be brewing as the tech giant exerts more control over bkamxds
RecoDE(Nov. 29, 2018)https://www.vox.con2018/11/29/18023132/amaztmnandpolicy-changesmarketplacecontrok
onevendor

126 JoY SHAMBAUGH, RYAN NUNN, AUDREY BREITWISER& PATRICK LIU, BROOKINGSINST., THE STATE OF COMPETITION
AND DYNAMISM : FACTS ABOUT CONCENTRATION, START-UPS AND RELATED POLICIES, 10 (June 2018),
https://www.brookings.edu/wpontent/uploads/2018/06/ES_THP_20180611 CompetitionFacts_20180611.pdf

127 Seel_uigi Zingales &Guy Rolnik,A Way To Own Your Socidedia Data N.Y. TIMES (June 30, 2017),
https://www.nytimes.com/2017/06/30/opinion/sodiatagooglefacebookeurope.html

128 MAURICE E. STUCKE & ALLEN P.GRUNES BIG DATA AND COMPETITION POLICY 163(2016).
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Online platforms display strong network effects because theyect disparate market
segments. For example, online commerce platforms like Amazon connect buyers and sellers. Just as
with social networks, the value of Amazbtarketplace increases as more uddreth sellers and
buyer® engage with the platforit® Similarly, the value of online platforms that facilitate
advertising, such as Google, increases with the number of users, as advertisers gain access to a larger
consumer base and therefore to a larger trove of consuméeétata.

Similarly, social networks like&€ebook exhibit powerful direct network effects because they
become more valuable as more users engage with the nétworkerson wants to be on a social
network without other usef$! Meanwhile, once a firm captures a network it can become extremely
diffi cult to dislodge or replace. As Mark Zuckerberg explained to @@ David Ebersman the
benefits that would accrue to Facebook from acquiring Instagram:

[T]here are network effects around social products and a finite number of different social
mechanicgo invent. Once someone wins at a specific mecha@addiitficult for others to
supplant them without doing something differerts fiossible someone beats Instagram by
building something that is better to the point that they get network migratiothidig harder
as long as Instagram keeps running as a prdéfict.

Strong network effects serve as a powerful bataentry for new firms to enter a market and
displace the incumbeht® When combined with other entry barriers such as restrictions on consumers
or businesses easily switching services, network effects all but ensure not just market concentration but
durable market powe??

b. Switching Costs

Switching costs present anothartier for potential market entrants. In many cases, large
technology firms can maintain market power in part because it is not easy for users to switch away
from the incumbei@ technology. A market exhibifitock-ind when switching costs are sufficiently
high that users stay with an incumbent firm rather than switch to a firm whose product or service they

129 Id

130 Id

Bl stigler Report at 38.

132 production of Facebook, to H. Comm. on the JudiciaryHIB-ACAL -00063222 (Feb. 27, 2012),
https://judiciary.house.gov/uploadddt/0006322000063223. pdf

133 SeeStigler Report at 40.
134 SeeDig. Competition Expert Panel Report at 35.
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would prefert3® Over time, lockin tends to reduce competition, deter market entry, and may even
worsen data privaci?®

High switching costs are a ceatfeature of digital search and social media platforms, such as
Google and Facebook, where users contribute data to the platform but may not be able to migrate that
data to a competing platform. For example, a user may upload a variety of data to Kaoehabng
photos and personal information, but may not be able to easily download that data and move it to
another social media site; instead, the user would have to start from scraigloading her photos
and reentering her personal informationttee new platfornt3’ An online seller who has generated
hundreds of product reviews and ratings on Amazon may face a similar challenge when considering
migrating to a different platform. Other significant factors that contribute to switching costs ai digit
markets includenticompetitivecontracting termsdefault settingsproduct design that favor dominant
platforms!3®

c. Data

The accumulation of data can serve as another powerful barrier to entry for firms in the digital
economy. Data allowsompanies to target advertising with scalide¢ precision, improve services
and products through a better understanding of user engagement and preferences, and more quickly
identify and exploit new business opportuniti&s.

Much like a network effectjatarich accumulation is setleinforcing. Companies with
superior access to data can use that data to better target users or improve product quality, drawing more
users and, in turn, generating more dasa advantageous feedback Id6pin short, new usrs and
greater engagement bring in more data, which enables firms to improve user experiences and develop
new productd in turn capturing more dat4! While data is noivalrousy meaning that one paxdsy

135 MAURICE E. STUCKE & ALLEN P.GRUNES BIG DATA AND COMPETITION PoLICY 159 (2016).
136 |d.

137 Data and Privacy Hearing at 3 (statement of Dina SriaivaBellow, Yale Thurman Arnold Project).

138 Dig. Competition Expert Panel Report at 36. Unlike the European Union, which provides internet users with a right to

data portability, the U.S. does not have any law requiring online platforms to make datkepPBitaforms like Google and

Facebook are therefore largely uninhibited in imposing switching costs for users, hurting competition in the process. Allen
St.JohnEur opeds GDPR Brings Dat aCoRsoMER Rebsi(May 25y2018)p U. S. Consum
https://www.consumerreports.org/privacy/gdpmgsdataportability-to-usconsumersseeChris Dixon,The

Interoperability of Social Network8us. INSIDER (Nov. 10, 2010)https://www.businessinsider.com/th@eroperability
of-sociatnetworks20112; Josh Constingsriend Portability Is the MusHave Facebook RegulatipRECHCRUNCH (May

12, 2019) https://echnologycrunch.com/2019/05/12/friendberever

139 Djg. Competition Expert Panel Report at 23.

0 Maurice E. StuckeShould We Be Concerned Ab@aéta-opolies?,2 GEo. L. TECH. REV. 275, 323 (2018) (discussing
the dynamics of datdriven network effects).

141 MAURICE E. STUCKE & ALLEN P.GRUNES BIG DATA AND COMPETITION POLICY 36i 50 (2016);PATRICK BARWISE &
LEOWATKINS, The Evolution of Digital Dominance: How and Why We Got to GAFBIGITAL DOMINANT: THE POWER
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use does not prevent or diminish use by anétliems may nonetheless exclude rivals from using
their data through technical restrictions and legal contté&cthese exclusionary tactics can close off
markets and shield incumbents from competititn.

In addition to serving as a barrier to entry, supeatxess to data can enable and exacerbate
anticompetitiveconduct in digital markets. This is particularly true when a dominant platform operates
as both a marketplace for thipérty goods as well as a seller of its own products on that same
marketplaceé?* Through this dual role, a dominant platform can mine commercially valuable
information from thirdparty businesses to benefit its own competing prodéitsdditionally, a
dominant platform can use its market power to extract more data from users, undermining their

privacy 146

Persistent data collection can also create information asymmetries and grant firms access to
non-public information that gives themseagnificant competitive edge. These insights include
information on user behavior as well as on broader usage trends that enable the dominant platforms to
track nascent competitive threats. In an interview with Subcommittee staff, a senior executive at a
social media company referred to this ability as akin to halargpy camera on the production floor
of a competitive threaf!’ Roger McNamee, the GBounder of Elevation Partners, has noted that the
dominant platform@role as digital infrastructure g#g them both leverage and insights that other
competitors lack:

Essentially, the interplay of Googee domi nant position in é infr
[ such as] ad tech infrastructure, Chrome br
leverage oveother market participants, which include not just startups, but also

advertisers, and other woudlite competitors. And the key thing iggihot just about

Googldgs infrastructure. When you add in Gmail, Search, Maps, apps, and all the other
thingsthatGogl e does so well é [t] hewywofprthervi de f ur
protective modes that really limit the opportunity of competitors and even, frankly,

OF GOOGLE, AMAZON, FACEBOOK, AND APPLE28i 29 (2018) http://www.Ise.ac.uk/law/Assets/Documents/erla
lynskey/orla3.pdf.

142 MAURICE E. STUCKE & ALLEN P.GRUNES BIG DATA AND COMPETITION POLICY 23i 34 (2016).
1431d. at 34 (2016).

144 JACQUES CREMERY VES-ALEXANDRE DE MONJOYE& HEIKE SCWHEITZER, EUR. COMM&, COMPETITION POLICY FOR THE

DIGITAL ERAG6/67(2019) her ei nafter Eur. Commdn Competition Report]
1451d. at 66.
14635eeDina SrinivasanT he Antitrust Case Against Facebook: A Monopol

Spite of Consumer s, d6BERkeEYBUS. k.J139,&0 (R049); D&a and/Paivagy Hearing at 1
(statement of Dina Srinivasan, Fellow, Yale Thurman Arnold Project).

147 Interview with Source 247 (June 4, 2020).
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suppliers and advertisers, to do the things that they should be able to do in a freely
competitive economy*8

This significant data advantage also enables dominant platforms to identify and acquire rivals
early in their lifecycle. Leading economists and antitrust experts have expressed concern that serial
acquisitions of nascent competitors by latgehnology firms have stifled competition and
innovation!“® This acquisition strategy exploits dominant fiGirformation advantages in order to
acquire rapidly growing companies just before those companies become true'tAtematsing access
to this sane information or failing to appreciate its significance, enforcers may fail to identify these
acquisitions as anticompetitive. This is more likely when the dominant platform buys a nascent threat
before it has fully developed into a rival.

In a briefingbefore Members of the Subcommittee, Jonathan Sallet, former Deputy Assistant
Attorney General at the Antitrust Division, explained that-dltaen acquisitions of nascent or
potential rivals can significantly undermine competition while systematicallyimyantitrust
scrutiny®®! One reason is that upstart competitors are oftenrdztdut caskpoor, a combination that
is unlikely under a priceentric framework to trigger antitrust scrutiny if the acquisition is priced
below the relevant threshold forerger review>? For example, had Microsoft sought to exploit its
monopoly power in the market for personal computer operating sybieatquiring Netscap8
rather than by foreclosingdtit is unlikely that antitrust enforcers would have taken action.dted
that this type of acquisition can tip the market in favor of a dominant firm, having the same ultimate
effect as monopolistic conduct but escaping the antitrust enforcement that monopolistic conduct has
triggered in the past®

“8Roger McNamee,GEounder and Managing Dir., El evation Partner s,
Public Workshop on Ventur@apital and Antitrust 30 (Feb. 12, 2020),
https://www.justice.gov/atr/page/file/1255851/download

149See, e.g.Stigler Report at 74, 87.

150 SeeMaurice E. StuckeShould We Be Concernédhout Dataopolies? 2 GEo. L. TECH. REv. 275, 309 (2018)
(di scussing the growing concern with AKkill zoned tactics

BiBriefing by Jonathan Sall et , DeAntitrusyDivA(Suly &1t 2020).t 6y Gen. , |

152 Colleen Cunningham, Florian Ederer & Song Maler Acquisitionsat 53 (Yale Sch. of Mgmt. Working Paper, Apr.
2020),https://ssrn.com/abstract=32417@nding thatkl | er acqui sitions Aroutinely avoi
they Adisproportionately occur just below [HSR] threshol

153 Jonathan SalleGompetitive Edge: Five Building Blocks For Antitrust Success: The Forthcoming FTC titmmpe
Report WASH. CTR. FOREQUITABLE GROWTH (Oct. 1, 2019)https://equitablegrowth.org/competithesigefive-building-
blocksfor-antitrustsuccesghe-forthcomingftc-competitionreport/

44


https://www.justice.gov/atr/page/file/1255851/download
https://ssrn.com/abstract=3241707
https://equitablegrowth.org/competitive-edge-five-building-blocks-for-antitrust-success-the-forthcoming-ftc-competition-report/
https://equitablegrowth.org/competitive-edge-five-building-blocks-for-antitrust-success-the-forthcoming-ftc-competition-report/

d. Economies of Scaland Scope

Increasing returns to scale are another feature of technology markets that make them prone to
tip towards concentration and monopolizatiéhin markets with increasing returns to scale, as sales
increase, average unit cost decreastBecause entry into these markets requires significafromp
costs, the market favors firms that are already large, making it difficult for new firms tdarenter
market and challenge large incumbelifs.

Likewise, a dominant firm that enjoys economies of scope can extend its reach across adjacent
markets through an expansive ecosystem of its own products while incurring relatively |d% Eost.
example, if &irm has sufficient technical expertise or access to consumer data, the cost of applying
this resource into a new market is relatively low.

Businesses that specialize in providing information, such as Google, frequently benefit from
increasing returnstscalet>® These businesses require high upfront fixed costs, but then may scale
with relatively low increases in cost. For exam{@pogle can update Google Calendar for 100
million users with similar fixed expenses as would be needed for drdgtion of such userd->°
Facebook is another company that benefits from increasing returns té°8gdileough building the
Facebook platform required a large upfront investment, the platform was able to grow exponentially
with relatively little increas in costs. With the benefit of increasing returns to scale, Facebook was
able to grow from one million users in 2004, the year of its founding, to more than 350 million users in
only five yearstt?

Recent economic evidence indicates that economies lefadaieved through data collection
allow platforms to get more out of consumers than consumers get out of plaffomexchange for
fifreed services, users provide valuaBlecialdatad information that may also shed ligbr other
peoplés behaviod in addition to their owrpersonalinformation. For instance, a pergsrocation

%4 Innovation and Entrepreneurship Hearing atatément oFiona Scott Morton, Theodore Nierenberg Prof. of Econs.,
Yale Sch. of Mgmt.); Dig. Competition Expert Panel Repb132; Stigler Report at 18ee als@AY SHAMBAUGH, RYAN
NUNN, AUDREY BREITWIESER& PATRICK LIU, THE BROOKINGSINST., THE STATE OF COMPETITION AND DYNAMISM : FACTS
ABOUT CONCENTRATION, START-UPS AND RELATED POLICIES 10 (June 2018https://www.brookings.edw/fp-
content/uploads/2018/06/ES_THP_20180611 CompetitionFacts_20180611.pdf

155 Stigler Report at 36.

156 Djg. Competition Expert Panel Report at 32.
157 |d

158 Stigler Report at 37.

159 |d

160 Id

1611d. at 36 37.

162 See generallpirk Bergemann, Alessandro Bonatti & T&an,The Economics of Social Dat@owles Foundation
Discussion Paper No. 2203Bept. 2019)https://ssrn.com/abstract=3459796
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history using Google Maps reveals valuable and sensitive information about otherdasusklhs
traffic patterns and other data. According to Professors Dirk Bergemann, AlesBamatti, and Tan
Gan, the creation of thi¥lata externality means that, for firms like Google, Amazon, and Facebook,
ithhe cost of acquiring e individual data can
platform %3 In other words, atwithstanding claims that services such as Ga@s@earch or Maps
products or Facebook afireed or have immeasurable economic value to consuMittise social data
gathered through these services may exceeddbenomic value to consumers.

B. Effectsof Platform Market Power

1. Innovation and Entrepreneurship

Competition is a critical source of innovation, business dynamism, entrepreneurship, and the

flaunching of new industrie®®® Vigorously contested markets have been a critical competitive asset
for the United States over the past cent@fyVhile large firms with significant resources may invest

in research and development for new products and services, competition forcesiesntabieum

fastenin order to offer improved products and servit€aVithout competitive pressure, some level

of innovation may still occur, but at a slower, iterative pace than would be present under competitive

market conditions®8

In recent decades, however, there has been a sharp decline in new business formeali@s as
early-stage startup fundin§® The number of new technology firms in the digital economy has
declined!’®while the entrepreneurship rétehe share of startups and young firms in the industry as a

1831d. at 4.

164 See, e.g.Erik Brynjolfsson & Avinash CollisHow Should Wleasure the Digital EconomyPIARY. Bus. REV. (Nov.i
Dec. 2019)https://hbr.org/2019/11/howhouldwe-measurehe-digital-economy

be

185 Innovation and Entrepreneurship Hearing at 1 (statement of Tim Wu, Julius Silver Prof. of Law, Columbia Univ. Sch. of

Law).
166 Id.

167 Stigler Report at 74.

168 |nnovation and Entrepreneurship Hearing at 1 (statement of Tim Wu, Julius Silver Prof. of Law, Columbia Univ. Sch. of

Law).

9 This is trend is also present in the broader U.S. economy asSeel|le.qg.Ufuk Akcigit & Sina T. AtesKnowledge in
the Hand of the Best, Not the Rest: The Decline of U.S. Business DynafaisgU (July 4, 2019),
https://voxeu.org/article/declings-businessdynamism

170 | AN HATHWAY , EWING MARION KAUFFMAN FOUND., TECH STARTS. HIGH-TECHNOLOGY BUSINESSFORMATION AND JOB
CREATION IN THE UNITED STATES 5 (2013) https://www.kauffman.org/medidkauffman_org/researeteportsand
covers/2013/08/bdstechnologystartsreport.pdf
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wholed has also fallen significantly in this markét.Unsurprisingly, there has also been a sharp
reduction in earlstage funding for technology startups.

The rates of entrepreneurship and ¢ogation have also declined over this period. The
entrepreneurship radedefined as théshare of startups angung firmin the industry as a whade
fell from 60% in 1982 to a low of 38% as of 2043 As entry slows, the average age of technology
firms has skewed oldéf? Job creation in the higtechnology sector has likewise slowed
considerably.’® In 2000, thgob creation rate in the higiechnology sector was approaching 20%
yearoveryear. Within a decade, the rate had halved to about*18dthough the job creation rate in
the hightechnology sector has fallen substantially since the early 2000s, thesjalictien rate in
2011 was roughly unchanged from 2000As a result, in 2011 the rate of job destruction in the-high
technology sector was higher than the rate of job creation, a reversal from the year 2000, when the job
creation rate far outpaced thdsjdestruction raté’®

In line with this trend, there is mounting evidence that the dominance of online platforms has
materially weakened innovation and entrepreneurship in the U.S. ecdfitBoyne venture
capitalists, for example, report that they avinidding entrepreneurs and other companies that compete
directly with dominant firms in the digital econortf.

Often referred to as an innovatidkill zone o this trend may insulate powerful incumbent
firms from competitive pressure simply because ventapitalists do not view new entrants as good

171 Id

172The number of technology startup financirfgdl from above 10,000 startup financings in 2015 to just above 6,000 in
2018. In 2014, startups closed 4,255 deals iithvthey raised seed money from invest&g2018,however that figure
had dropped by nearly a half, to 2,2@®né Teard)ecade in Review: Trends in Seadd EarlyStage Funding
TECHCRUNCH (Mar. 13, 2019)https://technologycrunch.com/2019/03/16/decadeeviewtrendsin-seedandearly-stage
funding Seealso American Technology Giants Are Making Life Tough for Starfliss ECONOMIST (June 2, 2018),
https://www.economist.com/business/2018/06/02/ametteannologygiantsare makinglife-toughfor-startups

173 John Haliwanger, et al.Declining Business Dynamism in the U.S. Higgchnology Sectat 8§ EWING MARION
KAUFFMAN FOUND. (Feb. 2014)https://www.kauffman.org/media/kauffman_org/researcbportsand
covers/2014/02/declining_business_dynamism_in_us_high_technology_sector.pdf

174
175 |

1761d. at 4.
1771d.at 5.
1781d. at 4.

1% nnovation and Entrepreneurship &tiang at 1 (statement of Tim Wu, Julius Silver Prof. of Law, Columbia Univ. School
of Law); Data and Privacy Hearingat3l ( st at ement of Jason Fur man, Prof. of
Kennedy Sch.).

180 See generallyenture Capital and Antitet Workshop; Stigler Report at 9.
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investments8! Albert Wenger, the managing partner of Union Square Ventures, commentéukthat t
fiscale of these companies and their impact on what can be funded, and what can succeed, is
massived'®? Paul Arnold an earlystage investor and founder of Switch Ventures, commented at the
Justice Departmedd recent workshop on the intersection between venture capital and antitrust law that
he considers markets dominated by large platforms to be kils2&hde explained:

[T]hered an incredibly, concentrated market share because of the economies of scale or
because of network effectsigta really hard barrier to overcome. And sometimes

therd@s an answer and often, that will kill things. Anthink that thads my view, thads

my, sort of, lived experience as a venture investor, but | thielaicommon view of a

lot of venture investor¥*

In the same vein, Mr. Arnold said in a submission to the Subcommittee that:

Venture capitalists areds likely to fund startups that compete against monoduies
products é As a startup investor, |l see thi:
founder who wants to disrupt MicrosaftLinkedIn. They will have a clever plan to

build a better prassional social network. | always pass on the investment. It is nearly

impossible to overcome the monopoly LinkedIn enjoys. It is but one example of an

innovation kill zone®

For example, the entrenched power of firms with weak privacy protectionsdadscta kil
zonearound the market for products that enhance privacy offfiff@ the extent that a firm
successfully offers a service to give people tools to control their priii@oggle or Facebook are
going to want to pull that back as fast as thegsibly can. They d@hwant you aggressively limiting
their extremely valuable information collectiok’

Other prominent venture capitalists, such as Roger McNamee, tReu@aler of Elevation
Partners, have commented that these trends harm moreishataytups. The advantagd dominant

81 Raghuram Rajan, Sai Krishna Kamepalli & Luigi Zingal€,Zone (Becker Friedman Institute Working Paper No.
202019, 2020),https://ssrn.com/abstract=3555915

82 Asher SchechteGoogl e and Facebookds AKill Zoneo: iWebve Taken
Il nnovation to RewarROMARKET Q/ayp2b,2GL, httpsi/mromarketdrg2018/05/25/google
facebookskill -zonewevetakenfocusoff-rewardinggeniusinnovationrewardingcapitatscale/

83 venture Capital and Antitrust Workshop Transcript at 24 (statement of Paul Arnold, FEuRdemer, Switch
Partners).

184 Id

185 Submission from Paul Arnold, General Partner, Switch Ventures, to H. Comm. on the Jugi¢Bept. 3, 2020) (on
file with Comm.).

186 Venture Capital and Antitrust Workshop Transcript at 24 (Paul Arnold, Fo@néertner, Switch Partners).

187 Id
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firms onling access to competitively significant sources of data, network effects, intellectual
property, and excess capf@iahreiia barrier to a wide range of activities, not just startups, but actually
a lot of otler market participants-88

Merger activity may be another contributor to reduced venture capital investment of startups. In
a recent study, several leading economists and researchers at the University ofdCRiaglgoram G.
Rajan, LuigiZingales, and Sai Krishna Kamepallfiound that major acquisitions by larger firms in
sectors of the digital economy led to significantly less investment in startups in this sam&$astor.
they note, in the wake of an acquisition by Facebook or Googlestments in startups in the same
spaceidrop by over 40% and the number of deals falls by over 20% in the three years following an
acquisitiono**®

The threat of entry from a large platform has had significant effects on othebificastives
to innovatel®* while the actual entry of the larger online platform can result in less innovation and an
additional increase in pricé® During the investigation, Subcommittee staff interviewed a prominent
venture capital investor in the cloud marketplace whdaéxgd that this power imbalance creates a
strong economic incentive for other firms to avoid headompetition. As he noted:

| think of Amazon as the sun. It is useful but also dangerous. &fegyéar enough away
you can bask. If you get tambose yod| get incinerated. So, you have to be far enough
from Amazon and be doing something that they waidildo. If youre a net consumer
of Amazorgs infrastructure, like Uber, then y@a okay. As long as Amazon doésn
want to get into ridesharin@ut ités hard to predict what Amazon wants to get into. If
they were going to stop at retail and computing G@safe. But you cahknow.!*3

As discussed in this Report, other behavior by dominantdirmugh as cloning the products of new
entrant® may dso undermine the likelihood that new entrants will be able to compete directly or that
early adopters will switch to a new entr@product, lowering the valuation of these companies as well
as their profitability:®*

1881d, at 29 gtatement of Roger McNamee, Gahder& Managing Dir., Elevation Partners)

189 Raghuram Rjan, Sai Krishna Kamepalli & Luigi Zingaldsill Zone5 (Becker Friedman In&orking Paper No. 2020
19, 2020) https://ssrn.com/abstract=3555915

190 Id

191 SeeWen Wen & Feng ZhuThreat ofPlatform-Owner Entry and Complementor Responses: Evidence from the Mobile
App Market 40 STRATEGICMGMT. J. 1336(2019) Feng Zhu & Qihong LiuCompeting with Complementors: An
Empirical Look at Amazon.cqr89 STRATEGIC MGMT. J.2618(2018).

192 Id

193 Interview with Source 146 (May 28, 2020).

194 Raghuram Rajan, Sai Krishna Kamepalli & Luigi Zingal€il, Zone 5 (Becker Friedman Insorking Paper No.
202019, 2020) https://ssrn.com/abstract=3555915
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In July 2019, the Subcommittee haldhearing to examine the effects of market power on
innovation and entrepreneurship. There, a panel of experts noted that the lack of competitive pressure in
the U.S. economy has reduced innovation and business formation, while also allowing domisant firm
to control innovatiort®> Professor Tim Wu of Columbia Law School, a pioneer in internet policy, said
that there is

[N]o question as to whether there were barriers to entry and whether the tech economies
have, in fact, become a very difficpltace for people to get started the decline in

the number of startups, almost unthinkable in the United States, which has always had a
comparative advantage in being the place where startups will get thetfStart.

Professor Fiona Scott Morton d¢fe Yale University School of Management reinforced this conoept
her testimonynoting that insufficient competition has given dominant firms the ability to channel
innovation in the direction they preférather than being creatively spread across times chosen by
entrantst®’

In addition to innovation harms in the digital marketplace, Stacy Mitchell, tHeif@ator of the
Institute for Local Self Reliance, explained that entrepreneurism among locally owned businesses has
also suffered as a resolt this power. As she notedl,.ocal businesses are disappearing and, with them,

a pathway to the middle clasaoducers are struggling to invest in new products and grow their
companies. New business formation is down to historic fBs.

At the Subcomitteds field hearing, senior executives representing different businesses across
the economic spectrum offered similar testimony about the effects of market power on innovation and
entrepreneurship. Patrick Spence, the CEO of Sonos, testified thatkiud fair competition
diminishes innovation, particularly for firms that cannot afford to sell products at ®ib#s.
explained:

These companies have gone so far as demanding that we suppress our inventions in
order to work with themThe mostecent example of this is Goo@eefusal to allow

95 nnovation and Entrepreneurship Hearing at 81 (statement of Fiona Scott Morton, Theodore Nierenberg Prof. of Econs.,
Yale Sch. of Mgmt.).

1961d. at 74 (statement of Tim Wdulius Silver Prof. of Law, Columbia Univ. Sch. of Law).

1971d. at 81 (statement of Fiona Scott Morton, Theodore Nierenberg Prof. of Econs, Yale Sch. of Mgmt.); Data and Privacy
Hearing at 3 (statement of Jason Furman, Prof. of the Pr
have reduced incents to innovate and incumbents have distorted incentives to make more incremental improvements that
can be incorporated into the dominant platforms rather than more paradigmatic changes that could challenge these
platforms. o).

198 |nnovation and Entrepreneslnip Hearing at 187 (statement of Stacy F. MitchelkOo, Inst. for Local SeHReliance).

199 Competitors Hearing at 7 (statement of Patrick Spence, CEO, Sonos, Inc.).
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us to use multiple voice assistants on our product simultaneously. . . . | think the whole
spirit of trying to encourage small companies, encourage new innovations and new
startups is at risk, given hovohinant these companies afe.

Furthermore, the ability of a dominant firm to extract economic concessions from
smaller companies that rely on it to reach the market can also depress innovation. David
Barnett, the CEO and Founder of PopSockets, testfigtike field hearing that Amazon
required his companito pay almost two million in marketing dollars in order to remove illegal
product from the Amazon marketpla@®! In response to questions from Representative Ken
Buck (RCO) on the effect of this paly on innovation, Mr. Barnett testified that this money
could have been used to double the number of employees dedicated to developing innovative
products at the companr?

2. Privacy and Data Protection

The persistent collection and misuse of consumerigliaa indicator of market power in the
digital economy?® Traditionally, market power has been defined as the ability to raise prices without a
loss to demand, such as fewer sales or custofife8sholars and market participants have noted that
even as dime platformsrarely charge consumers a monetary @ripeoducts appear to lfifreed but
are monetized through peofettention or with their da%d traditional assessments of market
power are more difficult to apply to digital marké?s.

The besevidence of platform market power therefore is not prices charged but rather the degree
to which platforms have eroded consumer privacy without prompting a response from the?tharket.

200 Id

201 Competitors Hearing at 3 (statement of David Barnett, FoutildeEO, PopSocks LLC).

2021d, at 57.
203 HowardA. Shelanskilnformation, Innovation, and Competition Policy for the Interdétl U. PA. L. REv. 1663, 1689
(2013)( A One measure of a platformbs mar ket power ithoutt he ext

some benefit to consumers that offsets their reduced pri
204\, KIP VISCUSIET AL ., ECONOMICS OF REGULATION AND ANTITRUST 164(3d ed.2000).

2®%pData and Privacy Hearing at 3 (statement of Jason Fur me
5 (statement of Tommaso Valletti, Prof. of Econs., Imperial Coll. Bus. Sch.).

206 HowardA. Shelanskilnformation, Innovation, and Comiiigon Policy for the Internetl61U. PA. L. REv. 1663, 1687

( 2 0 1While ifcrdéased competition, at least on its own, will not always cause firms to better use or protect customer
information, any competitive effects analysis that misses these twoic®dpnensions of platform market performance

will be incomplete and could be biased toward underenfor

207See,e.g. Makan Delrahim, Assistant Attorney General, U.S.
New Frontiers Conference (June 11, 20b¥ps://www.justice.gov/opa/speech/assistatbrneygeneralmakandelrahin
deliversremarksantitrustnew-frontiers( fi 1 t -seted, Waavever, that competition has price andprare

di mensions. 0) ; Miel Ezrdcld WherEComfetitiond-&ileto @ptindize Quality: A Look at Search

Engines 18 YALE J.L.& TECH. 70, 103 (2016)ELEONORAOCELLO & CRISTINA SIOODIN, EUR. COMM&N, COMPETITION
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As scholars have noted, a platf@ability to maintain strong networkéhile degrading user privacy
can reasonably be considered equivalent to a mondpalistision to increase prices or reduce
product quality’®® A firm& dominance can enable it to abuse consuipeirscy without losing
customerg® In the absence of geime competitive threats, a firm offers fewer privacy protections
than it otherwise would. In the process, it extracts more data, further entrenching its dosftthance.
When paired with the tendency toward wintegke-all outcomes, consumers are forced thesituse a
service with poor privacy safeguards or forego the service altogétider the United Kingdors
CompetitionandMarket Authority observesiThe collection and use of personal data by Google and
Facebook for personalised advertising, in mangsagth no or limited controls available to
consumers, is another indication that these platforms do not face a strong enough competitive
constrainto?!?

Given the increasingly critical role platforms play in mediating access to everyday goods and
services, users are also far more likely to surrender more information than to cease using the service
entirely?13 Without adequate competition, firms are able to collect more data than a competitive
market would allowf!*further entrenching their markebyer while diminishing privacy in the
procesg®

MERGERBRIEF. MICROSOFTLINKEDIN: BIG DATA AND CONGLOMERATE EFFECTSIN TECH MARKETS 5 (2017),
http://ec.europa.eu/competition/publications/cmb/2017/kdal17001enn.pdf.

208DjinaSrinivasanThe Anti trust Case Agai nseyToWaads RebvasiwekSurveflandéonn o p ol i s
Spite of Consumer s,d6BERkeEYBUS.B. c 8 9f, 04 4P r(i2Wd®yY) (AFacebook i s
Facebook extracts overtly from consumers today, from a quality perspective, is a direct functioredbFaRo k 6 s monop o
p 0 we see algdKatharine KempConcealed Data Practices and Competition Law: Why Privacy MatésSW Law

Research Paper No.-B3, 2019) https://papers.ssrn.com/sol3/papers.cfim?abstract id=343H0D,BIG DATA:

BRINGING COMPETITION PoLICY TO THE DIGITAL ERA (2016) https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf

209 Data and Privacy Hearing at 5 (statement of Tommaso Valletti, Prof. of Econs., Imperial Coll. Bus. Sch.); Dig.
Competition ExperPanel Report at 425.

20 pDavid N. Cicilline & Terrell McSweenyCompet i ti on |'s at the HeaWmReD(8pr.24faceboo
2018),https://www.wired.com/story/competitieis-at-the-heartof-facebooksprivacy-problem

21Di g. Competition Expert Panel Report at 43 (A[T]he mist
indicator of low quality caused by a lack of competitionDina SrinivasanThe Antitrust Case Against Facebook: A

Monopolistés Journey Towards Pervasive Su/fleBErRcELEYBUBC e i n S
LJ.39, 40 (2019) (AConsumer sd usefFacebodkra gubrhityto tHe guality ared stpulatiogpau | a r
of Facebookébés product or forgo all/l use of the only soci a

212 Competition & Mkts. Auth. Report at 318.

213 Giuseppe Colangelo & Mariateresa MaggioliData Protection in Attention Markets: Protecting Rasy through
Competitior?, 8J.0F EUR. COMPETITION L. & PRACTICE 363, 365(2017).

24 Data and Privacy Hearing at 4 (statement of Dina Srinivasan, Fellow, Yale Thurman Arnold Project); Innovation and
Entrepreneurship Hearing at 82 (Fiona Scott Morton, TheoN@erenberg Prof. of Econs., Yale Sch. of Mgmt.).

2’Data and Privacy Hearing at 2 (statement of Jason Fur me
Data and Privacy Hearing at 5 (statement of Tommaso Valletti, Prof. of Econsridingmlege Bus. Sch.); Dig.

Competition Expert Panel Report at 4 (Alt can be harder
Mariateresa Maggiolind)ata Protection in Attention Markets: Protecting Privacy through Competiti8d?oF EUR.
COMPETITIONL. & PRACTICE363, 3652017)( i Si mi |l arl 'y, in such a market, a domi

exclude arival producing privadyr i endl y goods that conStuimgrewoRépgpont hat wé
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http://ec.europa.eu/competition/publications/cmb/2017/kdal17001enn.pdf.
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3432769
https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf
https://www.wired.com/story/competition-is-at-the-heart-of-facebooks-privacy-problem

Because persistedata collection online is often conceatéiit is more difficult to compare
privacy costs across different products and ser#ceonsumers are largely unaware of fiGdata
collection practices, which are presented in dense and lengthy disct&8ies.use of manipulative
design interfaces Baalso become a pervasive tét increase the likelihood of users consenting to
trackingd?!® These behavioral nudg®seferred to as dark pattefsre commonly used in online
tracking and advertising markets to enhance adiinmarket power andmaximizea compangs ability
to extract revenue from its us&rg® And in ecommerce, Jamie Luguri and Lior Strahilevitz observe
that dark patternBare harming consumers by convincing them to surrender cash or personal data in
deals that do not reflect consuntastual preferences and may not serve their interests. There appears
to be a substantial market failure where dark patterns are congewted is good for ecommerce
profits is bad for consumegg?!

More recently, as remote work became commonplace durenG©OVID-19 pandemic, Google
attempted to manipulate users into using its Google Meet videoconferencing tool instead of upstart
competitor Zoom. As Zoom emerged as the market leader during the early stages of the pandemic,
Google introduced a new widgetr fisleet inside Gmail. A similar message could be found inside
Google Calendar, which prompted usergAdd Google Meet video conferencimtp their
appointmentsfiFor people with the Zoom Video Communications Inc. extension on their Chrome
browsers, the mpt sits directly above the option tdake it a Zoom Meeting.5?

facing a zeremoney price, and when quality is difficult to observe, consumers are not receiving salient signals about the
social value of their consumption because the price they believe they face does not reflect the g obtioeniansaction,
and they are ignorant of those numbers. 0).

216 Data and Privacy Hearing it (statement of Tommaso Valletti, Prof. of Econs., Imperial Coll. Bus. Sch.).
217 Maurice E. StuckeShould We Be Concerned About Dafmolies? 2 GEo. L. TECH. REv. 275, 311 (2018).

218See, e.g.Paul Hitlin & Lee RainieFacebook Algorithms and Personal DaRew Res. CTR. (Jan. 16. 2019),
https://www.pewinternet.org/2019/01/16/facebamgorithmsandpersonaldata/ SeeAusTL. COMPETITION & CONSUMER

CoMMN, DIG. PLATFORMSINQUIRY FINAL REPORT11(2019) her ei naf t er Aust | . Competition
Report];RyanCalo& Alex RosenblatTheTakingEconomy:Uber, Information,and Power, 117 CoLUM. L. REv. 1623

(2017);Dina Srinivasan The Antitrust Case AgainseFc e book: A Monopol i st é6s Journey To
Spite of Consumer s,d6BERkEYBUS. BT ®, fHY P20VAXY(A[] Al ccepting
order to use its service means accepting bezate commercial surveillac e . 0 ) .

219 Arvind Narayanan, Arunesh Mathur, Marshini Chetty & Mihir Kshirsa@ark Patterns: Past, Present, and Future
18(2) ACM QUEUE 67, 77 (2020https://queue.acm.org/detail.cfm?id=3400901

2201d. at 77 (2020)NORWEGIAN CONSUMERCOUNCIL, DECEIVEDBYDESIGN( June 27, 2018) (descri bi
p at t ehttps:gfibfgrorukerradet.no/wggontent/uploads/2018/06/20108-27-deceivedby-designfinal.pdf.

221 Jamie Luguri & Lior StrahilevitzShining a Light on DarlPatterns29 (Univ. of Chicago Public Law Working Paper
No. 719, 2019)https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3431205

222 Mark BergenGoogle Really Wants You to Titg New Video TopBLOOMBERG (May 19, 2020),
https://www.bloomberg.com/news/newsletters/203a19/googlereally-wantsyouto-try-its-new-video-tool.
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To the extent that consumers are aware of data collection practices, it is often in the wake of
scandals involving largecale data breaches or privacy incidents suceasbridge Analyticd?® As
Dina Srinivasan notegil oday, nuances in privacy terms are relegated to investigative journalists to
discover and explain. When the media does report ondhesithey did around Goodiepractice of
letting employees and contractaead Gmail usedemail® consumers often switch to a competitor
that offers a better product or serviéé? The opacity of data collection and use contributes to
consumer confusion and the misperception that consumers do not care about theid phgaoy
called privacy parad@x simply because they use services that have become es&éntial.

While insufficient competition can lead to reduced quality in many markets, the loss of quality
due to monopolizatiah and in turn, privacy and data protectiois even more pronounced in digital
markets because product quality is oftenfiledevant locus of competitiabt2® Without transparency
or effective choice, dominant firms may impose terms of service with weak privacy prai¢ciibare
designed to restriciomsumer choicé’ creating a race to the bottoi¥.As David Heinemeier
Hansson, the GBounder and Chief Technology Officer of Basecaijgxplained in his testimony
before the Subcommittee:

When businesses do not have to account for the negatiemalities they causedsta

race to the bottom. The industredale exploitation of privacy online is much the same.
Facebook and Google have built comprehensive dossiers on almost everyone, and they
can sell incredibly targeted advertisement on llagis. When Facebook knows i@
pregnant, or worse, thinks it knows when §reypregnant, they can target ads for baby
clothes or strollers with striking efficiency. But doing so represents an inherent

violation of the receivés privacy. Every ad targgd using personal information

223 Dig. Competition Expert Panel Report at 45; David N. Cicilline & Terrell McSwe€pypetition Is at the Heart of
Facebookds P, WReDdApy 24P2018)btipe//mww.wired.com/story/competitieis-at-the-heartof-
facebooksprivacy-problem

224pData and Privacy Hearing at 4 (statement of Dina Srinivasan, Fellow, Yale Thurman Arnold Project).

225Brooke Auxier, et al. Americans and Privacy: Concerned, Confused and Feeling Lack of Control Over Their Personal
Information PEw Res. CTR. (Nov. 15 2019)https://www.pewresearch.org/internet/2019/11/15/amerieaagrivacy-
concerneeconfusedandfeelinglack-of-controlovertheir-personainformation/ Daniel J. SoloveThe Myth of the
PrivacyParadox 89 GEO. WASH. L. Rev. (forthcoming 2021).

226 Data and Privacy Hearing at 4 (statement of Tommaso Valletti, Prof. of Econs., Imperial Coll. Bus. Sch.).
227 |d

228 Competitors Hearing at 11 (statement of David Heinemeier Hansson, Cofounder & Chiegdfieel, Basecamp);

Dig. Competition Expert Panel Reportéat ( A [Ffugtiening competitive digital markets have the potential to develop

new solutions and increased choice for consumers, where privacy and quality of service can be differentiating fad ) ;
HowardA. Shelanskilnformation, Innovation, and Competition Policy for the Interdétl U. Pa. L. Rev. 1663, 1691

(2013)( A" Competition, however, may drive platforms to adopt
forapla form to advertise such policies to consumers in orde

229 Basecamp is an internet software firm based in Chicago, Illinois, that sells pr@iragement and teacollaboration
tools. Competitors Hearing at(&tatement oDavid Heinemeier Hanssp@ofounder & Chief Tech. Officer, Basecamp).
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gathered without explicit, informed consent is at some level a violation of privacy. And
Facebook and Google are profiting immensely by selling these violations to advertisers.
Advertisers who may well feel that purchasinggé violations go against their ethics,

but see no choice to compete without participatifig.

In addition to creating a race to the bottom, this same dynamic can also prevent new firms from
offering products with strong privacy protectiamsreduce the incentive of new entrants or rivals to
compete directh?3! Roger McNamee, the GBounder and Managing Director of Elevation Partners
has also explained that to the extent there is direct competition between a firm with a-qgeivaicy
busness model, such as DuckDuckiBsearch engine, they castill have trouble applying different
business models once tliBy not compatible with the business models that have made the Internet
platforms so successfat?

Conversely, without adequate sgbiards in place, measures that appear to improve privacy for
consumers may also hasaticompetitiveeffects. Kirsten Daru, Chief Privacy Officer and General
Counsel of Tile, told the Subcommitté#&pple has used the concept of privacy as a shield byngnak
changes in the name of privacy that at the same time give it a competitive ad@&titemgparticular,
she testified at the Subcommitiedield hearing:

Apple has attempted to justify its own collection of sensitive information and disparate
treatrent of competitors because FindMygigrt of the OSias well as due to a need

for enhanced consumer privacy. But the change& daganingfully improve or

enhance privacy dhird-partyapp developers*

Ram Shriram, a prominent investor who is a fongdioard member of Google, noted that
fiip]rivacy does impact how you think about dominance, for example, in a market becauseaadogle
Apple both eliminated thirgharty cookies, which then makes your data a little more private. But it
ironically will hurt the young companies that are trying to build digital advertising businesses while
improving user privacy>®

230 Competitors Hearing at 11 (statemenDafvid Heinemeier Hanssp@ofounder &Chief Tech.Officer, Basecamp).

231 Data and Privacy Hearing at4 (statement of Dina Srinivasan, Fellow, Yale Thurman Arnold Project); Venture Capital
and Antitrust Workshop at 24 (Paul Arnold, Foun8iePartner, Switch Partners).

232\/enture Capital and Antitrust Workshop at 3faemenbdf Roger McNamee, Cofounder lanaging Dir., Elevation
Partners).

233 Competitors Hearing at 3 (response to Questions for the RecHlicst#n Daru, Chief Privacy Officer & Gen. Counsel,
Tile, Inc.).

234 Competitors Hearing at 2 (statementafsten Daru,Chief Privacy Officer & Gen. Counsel, Tile, IDc

235 Venture Capital and Antitrust Workshop at 36 (Ram Shriram, Managing Partner, Sherpalo Ventures LLC).
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The Subcommittee held several hearings during the investigation that examined the role of
competition and privacy online.

In September 2018he Subcommittee held a hearing on the role of data and privacy in
competition. There, Federal Trade Commissioner Rohit Chopra testified that dominant firms have the
ability to impose&icomplex and draconiarierms of service that can change suddétdyoollect and
use data more expansively and more inteng@RAs he noted, this behavior is the equivalent of a
price hike that would be difficult to impose unilaterally in a competitive marketptaweithout
sufficient competition, howeveficompanies cafocus on blocking new entrants and limiting choice to
protect their dominance and pricing powét Tommaso Valletti, the former Chief Competition
Economist for the European Commission, noted thatget-evident that data is key to digital
platforms,and that some applications imply réimhe knowledge of consumer behaviour as well as
cross linkages across apps that only very few digital players have aco€8#\a finally, Jason
Furman, the former Chairman of the Council of Economic Advisers aadthor of thégiUnlocking
Digital Competitiom report, said thafithe misuse of consumer data and harm to privacy is arguably an
indicator of low quality caused by a lack of competitdd??.

At the Subcommittes oversight hearing in November 20Makan Delrahim, the Assistant
Attorney General of the Justice Departn@emtntitrust Division, testified that because privacg is
dimension of quality, protecting competitiGoan have an impact on privacy and data protecfitin.
And finally, Maureen Ohlausen, the former Acting Chair of the FTC, echoed this point at the
Subcommitte& hearing on innovation and entrepreneurship, noting that quality reductions online
couldfinclude factors such as reduced features, restricted consumer choice, or lesseokdven
privacy 0?42

Leading international antitrust enforcers offered similar testimony before the Subcommittee.
Margrethe Vestager, the European Udo@ompetition Commissioner, testified that due to the
Commissiof@s finding that data protectionas important dimension of competition that could be
undermined by certain merger activity, the Commissélioms ¢é i nt egr ated, where
protection as a quality parameter for the assessment of merget¢aSasilarly, Rod Sims, the

26Data and Privacy Hearing at 3 (statement of Rohit Chopr
237|d_

238 Id

2% Data and Privacy Hearing at 2 (statement of Tommaso Valletti, Prof. of Econs., Imperial College Bus. Sch.).
240 Dig. Competition Expert Panel Report at 43.

241 Antitrust Agencies Hearing at 15 (statement of Makan Delahim, Assistant Attorney General, United 8 s Dep 6t o f
Justice Antitrust Div.).

242 Innovation and Entrepreneurship Hearing at 4 n.14 (statement of Maureen K. Ohlhausen, Partner, Baker Botts, L.L.P.).

243 Data and Privacy Hearing at 4 (statement of Margrethe Vestageicthen. Co mmor omM).or Compet i ti
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Chair ofthe Australian Competition and Consumer Commission, told the Subcommittee that the

ACCCés iiDigital Platforms Inquirg report recommendiu]pdating Australié merger law to
incorporate é the nature and si gnidcquircdthraughaof a:
mergere*

3. The Free and Diverse Press

A free and diverse press is essential to a vibrant democracy. Whether exposing corruption in
government, informing citizens, or holding power to account, independent journalism sustains our
democracy by facilitating public discourse.

Since 2006, newspapadvertising revenyavhich is critical for funding higiguality
journalism fell by over 5094*° Despite significant growth in online traffic among the nakdeading
newspapers$:® print and digital newsrooms across the country are laying off reportés&ling
altogether*’ As a result, communities throughout the United States are increasingly going without
sources for local news. The emergence of platform gatekéepadsthe market power wielded by
these firm& has contributed to the decline of trustihy sources of newd?®

a. Journalism in Decline

Since 2006, the news industry has been in economic freefall, primarily due to a massive
decrease in advertising revenue. Both print and broadcast news organizations rely heavily on
advertising revenue to pport their operations, and as the market has shifted to digital platforms, news
organizations have seen the value of their advertising space plummet &tEphnewspapers,
advertising has declined from $49 billion in 2006 to $16.5 billion in 283 ¥his decrease has been

%4d.at 8 (statement of Rod Sims, Chair, Austl. Competitio

245Noah Smith, OpinionGGoodbye, Newspapers. Hello, Bad Governm&omBERG (June 1, 2018),
https://www.bloomberg.com/opinion/articles/20@8-01/goodbyenewspaperhello-badgovernment

246 Free and Diverse Press Hearing at 2 (statemenaweiilChavern, Pres. & CEO, News Media Alliance).

247Douglas McLennan & Jack Miles, Opinioft,Once Unimaginable Scenario: No More NewspapétssH. POST. THE
WORLDPOST (Mar. 21, 2018),
https://www.washingtonpost.com/news/theworldpost/wp/2018/03/21/newspapers/?utm_term=.c1b57c9efcd7

248 Free and Diverse Press Hearingia Zstatement of David Pitofsky, Gen. Counsel, News Corp).

e Marketer estimates that Googlebés and Facebookos U. S.
respectively, in 202EEMARKETER, Google Ad Revenues to Drop for the First Tifhene 23, 2020). According to BIA,

local TV and radio station aévenues (counting both their OTA and much more limited digital revenues) will total $31.3
billion this year.SeeBIA Advisory ServicesBIA Revises Local Radio Advertising Estimates Dow1#8B in 2020 Due

to Pandemig¢June 25, 2020); BIA Advisory Sengs,BIA Lowers 2020 Local Television Station Advertising Revenue
Forecast to $1%B (May 21, 2020).

250 Michael Barthel Despite Subscription Surges for Largest U.S. Newspapers, Circulation and Revenue Fall for Industry
Overall, PEwW RES. CTR.: FACTTANK (Jure 1, 2017)https://www.pewresearch.org/fatztnk/2017/06/01/circulaticand

o)}
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felt by national and local news sources alike. As total annual advertising revenues have fallen over
62% across the industry since 2008, one major national newspaper told the Subcommittee that its
annual advertising revenue has fal8% over that perio’* Additionally, ethnic news outlets have
suffered from the shift from broadcast and print ads to digitata&Regarding television and radio
broadcast news, the National Association of Broadcasters told the Subconifiiites year, the

U.S. advertising revenue of a single comgaioogleéd are projected to exceed tbembinedad

revenue ofill TV and radio statios in the country by over $8 billia>*

While the decline of advertising revenue has most severely affected local news publishers,
prominent digital publishers have also been affected. In January 2019, Buzzfeed announced layoffs of
220 employees, abolib% of its workforce, due to advertising los$&slonah Peretti, the Chief
Executive Officer of BuzzFeed, commented prior to the layoffs that consolidation of digital publishers
into a single large digital media company may be the only path forwarddiapility, suggesting
that publisherSlack of bargaining power in negotiations with online platforms is the central obstacle
to longterm survival®®

Despite a recent boost in the number of digital subscriptions and the level of online traffic for
thetop newspapers in the United States, these increases did not offset losses in online advertising or
circulation in the industry overa?® As one news publisher told the Subcommitfé@r the vast
majority of news publishers, digital subscription reverma@sain a minor revenue stream and do not
appear to be on a path to replace the decline in print subscriptté@er the past two decades,

revenuefall-for-newspapeindustry, Newspapers Fact She®ew Res. CTR. (June 13, 2018),
https://www.journalism.org/faesheet/newspapers

251 Submission from Source 220, to H. Comm. on the Judiciary, 7 (Oct. 14, 2019) (on file with Comm.).

252 SeePENELOPEMUSE ABERNATHY, UNIV. N.C. SCH. OF MEDIA AND JOURNALISM, NEWSDESERTS ANDGHOST
NEWSPAPERSWILL LOCAL NEWSSURVIVE 45 (2020),https://www.usnewsdeserts.com/wp
content/uploads/2020/06/2020_News_Deserts_and_Ghost_Newspapers.pdf

Submission from Natoél Assodédn of Broads., to H. Comm. on
http://mww.nab.org/documents/newsRoom/pdfs/09220_HJC_Local_Jammaii_Risk Submission.pdf.

254 QOliver Darcy & Tom KludtMedia Industry Loses About 1,000 Jobs as Layoffs Hit News Organiza@ihs(Jan. 24,
2019),https://edition.cnn.com/2019/01/24/media/meldigoffs-buzzfeedhuffpostgannett/index.htiy Edmund Lee,
Founderdés Big I dea to Revi ve BuNYzTRves(Nod. 49, 2018y, t unes? A Mer g
https://www.nytimes.com/2018/11/19/bnsss/media/buzzfegdnahperetttmergers.html

25EdmundLeeFounder 6s Big I dea to Revi ve BuUNzYzTRvesNod. 49, 18),t unes ?
https://www.nytimes.com/2018/11/19/business/media/buzzfeeah perettimergers.html

256 Michael Barthel Despite Subscription Surges for Largest U.S. Newspapers, Circulation and Revenue Fall for Industry
Overall, PEw RES. CTR.: FACTTANK (June 12017),https://lwww.pewresearch.org/fatenk/2017/06/01/circulatiecand
revenuefall-for-newspapeindustry/ Newspapers Fact She®gw Res. CTR (July 9, 2019),
https://www.journalism.org/facsheet/newspaperBavid Chavern, OpiniorRrotect the News From Google and
FacebookWALL St.J.(Feb. 25, 2018https://www.wsj.com/articles/protethe-newsfrom-googleandfacebook

1519594942

257 Submission from Source 220, to H. Comm. on the Judiciary, 7 (Oct. 14, 2019) (on file with Comm.).
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hundreds of local news publishers have been acquired or gone baakhusiome cases, private
equity firms and &dge funds have purchased major regional chains and newspapers, resulting in mass
layoffs of journalists and increased debt burdens for publighers.

In recent years, news consumption has largely shifted to a model of content aggregation,
through which mtforms consolidate content from multiple news souttds. submissions to the
Subcommittee and public statements, publishers across the spectrum say they have little choice but to
participate in content aggregation, particularly those run by dominant platforms because the
aggregato@fiuse of news publishe@isontent does send substantial traffic to news publisk&rBut
this can also prevent traffic from flowing to newspapers. As some publishers have noted, news
aggregatorpackage and present content to users using attegradbing quotes from high pointé
stories, which can make it unnecessary for the user to click through to the péblistiesite?52 As
these publishers notetthis dynamic forces news organizations to effectively compete with their own
content, lowering the potential revenue from usgffic to news organizatiodsvebsites?®®

As a result of falling revenues, newspapers and broadcast stations are steadily losing the ability
to financially support their newsrooms, which are costly to maintain but provide immense value to
their communiies?®* A robust local newsroom requires the financial freedom to suppdepith,
sometimes yea#long reporting, as well as the ability to hire and retain journalists with expertise in
fundamentally local issues, such as coverage of state goverfihent.

The societal value of local news is significak$ noted by the National Association of
Broadcasters, local broadcast stations providehesir programming which iérooted in localism
and the public interestoffering content whicliiis] still free to the public and accessible to all
Americansd?®® Kevin Riley, the editor oTheAtlanta JournalConstitution similarly testified before

258 PENELOPEMUSE ABERNATHY, UNIV. N.C. SCH. OF MEDIA AND JOURNALISM, THE EXPANDING NEWSDESERT33 (2018),
https://www.cislm.org/wpcontent/uploads/2018/10/THexpandingNewsDesert10_14Web.pdf

259 Alex ShephardEFinance Is Killing the NewsNEw REPUBLIC (Apr. 18, 2018),
https://newrepublic.com/article/148022/finarkdding -news

260 esley Chiou & Catherine TuckeGontent Aggregation by Platforms: The Case of the News MR&ER Working
Paper No. 21404, 2019){tps://www.nber.org/papers/w21404.pdf

261 NEWSMEDIA ALLIANCE , HOw GOOGLE ABUSESI TS POSITION AS AMARKET DOMINANT PLATFORM TO STRONG-ARM
NEWSPUBLISHERS ANDHURT JOURNALISM 2 (2020) http://www.newsmediaalliance.org/wp
content/uploads/2020/06/FinAlliance-White-PaperJune18-2020.pdf

2621d. at 12.
26314, at 12 14 (2020).

%Submi ssi on f sivofmBrdadsdo HNGomra. lon thiesludiciary, 9 (Sept. 2, 2020),
http://www.nab.org/documents/newsRoom/pdfs/09220 HJC Local Journalism At RiskisSiohmpdf

265Free and Diverse Press Hearing ia¢ 8statement of Kevin Riley, Editor, The Atlanta Jow@ahstitution).

2%6Submi ssi on f rGoomBrdadsdo HNGommd. lon thesludiciary, 1 (Sept. 2, 2020),
http://www.nab.org/documents/newsRoom/pdfs/09220 HJC_Local Journalism_At Risk Submission.pdf
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the Subcommittee théit would be impossible to even put a cost estimate on theowbthcal
journalists?®’

The COVID-19 pandemic has particularly highlighted the importance of local news sources.
Despite taking major revenue los$&dpcal journalists have provided valuable reporting on the
transmission of the novel coronavirus, particularly for underserved dnerable communitie€>® For
example, PBS New Mexico provided ardapth focus on the effects of the coronavirus on Native
Americansiidealing with scarce resources as they respond to novel coronavirus outbreaks on tribal
lands®?’® Apart from serving theicommunities, local news stories bring national attention to these
critical issue€/* In addition to news coverage, the National Association of Broadcasters aired public
service announcements in response to the pandiemoie than 765,000 times for an esited ad
value of more than $156,500,00@, number whicliido[es] not include the likely much greater number
of other coronaviruselated PSASaired by local television and radio stations across the United
States’?

To run a new operation, broadcast stations must be able to dikseéabasic costs of running a
station, including engineering, sales, [and] programaogts, and must make sificant capital
expenditures in equipment, such as satellite trd€kBhese expenses must be satisfied before
broadcast stations can invest in improvements to keep pace with changing techrolmdissng
ultra-high definition programming, better emergy alerting, mobile services, interactivity, hyper
local content and mor.’*

The costs of news production add up. From 2003 to 2013, theséiamostsinted for nearly 24
percent of TV statiorigotal expenses (and nearly 26 percent of the total egpeais
ABC/CBS/Fox/NBC stations)*’® In light of the expenses associated with producing-hjiggity

267 Free and Diverse Press Hearing at 2 (statementwifkiley, Editor, The Atlanta Journ&lonstitution).

268 Sara Fischer & Margaret Harding McGilloronavirus Sends Local News Into Crigisios (Mar. 21, 2020),
https://www.axios.com/coronavirdecalnews853e96fablaad3cca990eb48cc896b17.html

269 Mark Glaserp Ways Local News Makes a Crucial Impact Covering COMIKNIGHT FOUND. (Apr. 20, 2020),
https://knightfoundation.org/articlestBayslocaknewsmakesa-cruciatimpactcoveringcovid-19/.

270COVID-19 Response from Native Tribé&Ew MEXico PBS(Mar. 30, 2020),
https://www.newmexicopbs.org/productions/newmexicoinfocus/c@@idesponsdrom-nativetribes/

21 See, e.g.Bill Chappell,Coronavirus Cases Spike In Navajo Natiwvhere Water Service Is Often ScaiER (Mar.
26, 2020) https://www.npr.org/sectiohsoronaviruslive-updates/2020/03/26/822037719/coronavicasesspikein-
navajenationwherewaterserviceis-oftenscarce

2Submi ssion from the Natol Assédn of Broads., to H. Comm.
http://www.nab.org/documents/newsRoom/pdfs/09220_HJC_Local_Journalism_At_Risk_Submission.pdf

2731d. at 4, 7 n.16.
214d. at 7.
2151d. at 4 (citing NAB Television Financideports 200419)
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journalism, declining revenue has major implications for the mainteéaeta@lone enrichmedt of
quality news production.

Budget cuts have also led to aaratic number of newsroom job losses. This decline has been
primarily driven by a reduction in newspaper employees, who have seen employment fall by half over
arecent eightear period, from 71,000 in 2008 to 35,000 in 2&P% 2019 alone, 7,800 media
industry employees were laid &ff. The Bureau of Labor Statistics estimates that the total
employment of reporters, correspondents, and broadcast news analysts will continue to decline by
about 11% between 2019 and 2G2%.

Researchers at the UniversitiyNorth Carolina School of Media and Journalism found that the
United States has lost nearly 1,800 newspapers since 2004 either to closure or merger, 70% of which
were in metropolitan ared& As a result, the majority of counties in America no longer magee
than one publisher of local news, and 200 without any p&pat.the Subcommitte® hearing on
online platforméeffects on a free and diverse press, Mr. Riley described this new media landscape
characterized by digital platform dominance and disappg local newspapers:

We produce journalism that is distinguished by its depth, accuracy and originality. That
costs money and is expensive, but if the system works correctly, it also makes money
that the paper uses to investigate and develop thestwextor cover the next local

event.If others repackage our journalism and make money off it, yet none of that
money makes its way back to the local paper, then it makes breaking that next story or
exposing the next scandal more challengihthat cyclecontinues indefinitely, quality

local journalism will slowly wither and eventually cease to eist.

276 Elizabeth Griecol.S. newspapers have shed half of their newsroom employees sincPE208&S. CTR: FACTTANK
(Apr. 20, 2020), https://lwww.pewresearch.org/ftoik/2020/04/20As-newsroorremploymerthasdroppedby-a-quarter
since2008.

277 Benjamin Goggin7,800 People Lost Their Media Jobs in a 2019 LandsBdss, INSIDER (Dec. 10, 2019),
https://www.businessinsider.com/20f&&dialayoffs-job-cutsat-buzzfeeehuffpostvice-details2019 2#spinmedia
group29-jobsseptembeandjanuary18.

278 Occupational Outlook Handbook: Reporters, CorrespondentsBaoddcast News Analystd.S.DEPGT OF LABOR:
BUR. OFLABOR STATS. (last modifiedApr. 12,2019),https://www.bls.gov/ooh/mediandcommunication/reporters
correspondentandbroadcashewsanalysts.htm.

279 PENELOPEMUSE ABERNATHY, UNIV. N.C. SCH. OF MEDIA AND JOURNALISM, THE EXPANDING NEWSDESERT10-11
(2018),https://www.cislm.org/wpcontent/uploads/2018/10/THexpandingNewsDesert10_14Web.pdf

280]d. at 8, 10.

281 Free and Diverse Press Hearing at 3 (statement of Kevin Riley, Editor, The Atlanta-Gonstdution)
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This cycle has a profoundly negative effect on American democracy and civic life.
Communities without quality local news coverage have lower ratesterf turnout® Government
corruption may go unchecked, leaving communities vulnerable to serious mismana§&ment.
Relatedly, these communities see local government spending in€€&sans without robust local
news coverage also exhibit lower levelso€ial cohesion, undermining a sense of belonging in a
community?8> As fewer publishers operate in local markets, local news is supplanted by aggregation
of national coverage, reducing residéktsowledge of local happenings and events, and generally
leaving them less connected to their communitiés.

Compounding this problem, the gap created by the loss of trustworthy and credible news
sources has been increasingly filled by false and misleading information. Once communities lack a
local newspaper soce, people tend to get their local news from social media. As local news dies, it is
filled by unchecked information, some of which can spread quickly and can have severe consequences.

b. The Effect of Market Power on Journalism

During theSubcommitteés investigation, news publishers raised concerns about the
fisignificant and growing asymmetry of powéretween dominant online platforms and news
publishers, as well as the effect of this dominance on the production and availability obritugtw
sources of news. In interviews, submissions, and testimony before the Subcommittee, publishers with
distinct business models and distribution strategies said théinareasingly beholderno these
firms, and in particular, Google and FacebdlAs a result, severdominant firms have an outsized

282 Matthew Gentzkow, et alThe Effects of Newspaper Entry and Exit on Electoral Pqlifio§ AM. ECON. REV. 2980
(2011)( A We f nhewsbaperb lmve a robust positive effect on political participation, with one additional newspaper
increasing both presidential and congressional turnout b

283 Mary Ellen Klas,Less Local News Means Less DemocragMAN REPS (Sept. 20, 2019),
https://niemanreports.org/articles/ldesaknewsmeanslessdemocracy/

284Noah Smith, OpinionGGoodbye Newspapers. Hello, Bad GoverntnBLOOMBERG (June 1, 2018),
https://www.bloomberg.com/opinion/articles/26@8-01/goodbyenewspaperhello-badgovernmen{ i[ T] he aut hor ¢
show hat without local newspapers, local governments tend to engage in more inefficient or dubious financing
arrangements. 0) .

285 Amy Mitchell, et al.,Civic Engagement Strongly Tied to Local News HaPBitsv REs. CTR. (Nov. 3, 2016),
https://www.journalism.org/2016/11/03/civengagemenstronglytied-to-locaknewshabits

286 Danny Hayes & Jennifer L. Lawles&s Local News Goes, So Goes Citizen Engagemiattia, Knowledge, and
Participation in U.S. House Electiong7J.PoL. 447, 447 (2014).

287 Submission from Source 220, to H. Comm. on the Judiciary, 7 (Oct. 14, 2019) (on file with Comm.). Although Apple

News and Apple News Plus are increasingly poputarsiaggregators, most market participants interviewed by

Subcommittee staff do not view it as a critical intermediary for online news at this time, although some publishers raised
concerns about the tying of payments inside Appleds news
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influence over the distribution and monetization of trustworthy sources of news dflimelermining
the availability of highquality sources of journalis&{?

i. Distribution of News Online

Several dominat platforms function as intermediaries to news online. Due to their outsized
role as digital gateways to news, a change to one of thess fifgorithm can significantly affect the
online referrals to news publishéf8directly affecting their advertisg revenué® One news
publisher stated in its submission to the Subcommittee that it and other news orgariidapens on
a few big tech platforms to help them distribute their journalism to consuriérs.

In submissions to the Subcommittee, severalsngublishers noted that the dominance of
Google and Facebook allows thentfipick winner® online by adjusting visibility and traffit>>

For example, an update to Godaglsearch algorithm in June 2019 decreased a major news publisher

online trafficfby close to 50%even as their referrals from other souécesich as their home page
and app8 grew during the same periét. As they noted, &maller business would have been
crushead by this decling®

Similarly, news organizations wenegatively affected when, in January 2018, Facebook
adjusted its News Feed algorithm to prioritize content based on audience eng&geAuarding to
an internet analytics firm, these changes significantly affected the visibility of news content on
Faebook, resulting in a 33% decrease in referral traffic from Facebook to news pubkitiests’ As
one publisher noted in its submission to the Subcommittee, this cii@agenade without notice,

288 Submisgon of Source 955, to H. Comm. on the Judiciary, 12 (Oct. 30, 2019) (on file with Comm.).

®Free and Diverse Press Hearing at 3 (statement of Davic
couple of dominant tech platforms are actinggswel at or s of the digital news i ndustr
20 See, e.g.Submission of Source 140, to H. Comm. on the Judiciary, 2 (Oct. 15, 2019) (on file with Comm.)

(AFacebookb6bs decision, announced in June 20 fesfromtfriendsnak e s

and family, which was made without notice, consultation or warning to the market, and which led to significant disruption

for a range of businesses. 0).

291 Submission of Source 114, to H. Comm. on the Judiciary, 12 (Oct. 2, 2019) (oitHilEamm.); Data and Privacy
Hearing at 6 (statement of Rod Si ms, Chair, Aust]l.

292 Submission of Source 220, to H. Comm. on the Judiciary, 3 (Mar. 10, 2020) (on file with Comm.).
293 Submission of Source 955, to H. Comm. on the Judiciary, 12 (Oct. 15, 2019) (on file with Comm.).
2%41d. at 17.

295 Id

2% Adam MosseriBringing People Closer TogethdfAcEBOOK: NEwSsRooM(Jan. 11, 2018),
https://newsroom.fb.com/news/2018/01/neesdfyi-bringing peopleclosertogether

297How Much Have Facebook Algorithm Changes Impacted PublishdisR<ETING CHARTS (Apr. 4, 2019),
https://www.marketingcharts.com/digital/soerakedial07974
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consultation or warning to the market, [leadingignificant disruption for a range of businesgés.
Nicholas Thompson, the Editar-Chief of Wired magazine, an@lVired contributing editor Fred
Vogelstein described the relationship between publishers and Facebook asbaiegroppers on
Facebooks massive industrial farnd,writing that:

Even at the best of times, meetings between Facebook and media executives can feel
like unhappy family gatherings. The two sides are inextricably bound together, but they
dond like each other all that much. . . . Atigen therés the simple, deep fear and

mistrust that Facebook inspires. Every publisher knows that, at best, they are
sharecroppers on Faceb@lknassive industrial farm. The social network is roughly

200 times more valuable than thienes And journaliss know that the man who owns

the farm has the leveragéFacebook wanted to, it could quietly turn any number of
dials that would harm a publishér by manipulating its traffic, its ad network, or its
readers?®®

The Subcommittee has also received evidéinaethe dominance of several online platforms
has created a significant imbalance of bargaining power. In several submissions, news publishers note
that dominant firms can impose unilateral terms on publishers, such asoakeaveit revenue
sharingagreement&? A prominent publisher described this relationship as platforms havifigger
on the scalaswith the ability to suppress publishers that dofiaptpease platfornddusiness
termso®©?

During the Subcommittée hearing on the effects ofamket power on journalisif? several
witnesses also testified about the lack of equal bargaining power between news publishers and
dominant platforms$®3 At the Subcommitteis hearing on market power and the free and diverse press,
Sally Hubbard, Directorfdenforcement Strategy at the Open Markets Institute, testified that the lack
of competition online has led to diminished bargaining power among news publishers. Consequently,
in response to changing terms and algorithmic treatment by platfipoisdishes have little choice
but to adapt and accommodate regardless of how the changes may negatively affect their own

2% Submission from Source 140, to H. Comm. on the Judiciary, 2 (Oct. 15, 2019) (on file with Comm.).

29 Nicholas Thompson & Fred Vogelsteinside he Two Years That Shook Facebdakd the WorldWIReD (Feb. 12,
2018),https://www.wired.com/story/insidiacebookmark-zuckerberg-yearsof-hell/ (emphasis added

30gee,e.g. Submission of Source 140, to H. Comm. on the Judi
decision to tie all payments made through iOS apps to its own payment system, which takes a 30% share of any
contributions and subsctipi ons made to news [publishers] through news

301 Submission of Source 114, to H. Comm. on the Judiciary, 12 (Oct. 2, 2019) (on file with Comm.).
302 Free and Diverse Press Hearing.

303Data and Privacy Hearing at4 (saent of Rod Sims, Chair, Aus fdstifyingtmampet i t
the power of dominant platforms fAcreates an i mbal ance of
businesses, meaning that agreements they reach are likdiydiffecent to those that would beached in a competitive

marked ) .
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profitability.0>** David Chavern, President of the News Media Alliance, similarly testified that
publishers have &collective action probler stating thatfino news organization on its own can stand
up to the platforms. The risk of demotion or exclusion from the platforms is simply to@{jfeat.

In June 2020, the News Media Alliance published a white paper examining the relationship
between newpublishers and Google based on interviews with its members over the course of more
than a yea?? As it notesfiGoogle has exercised control over news publishers to force them into
several relationships that benefit Google at the publi®bgpenser®’ In the context of Googis
placement of news on accelerated mobile pages (AMFprmat for displaying web pages on mobile
device® publishers raised concerns tfi@oogle effectively gave news publishers little choice but to
adopt itp requiring the crean of parallel website&hat are hosted, stored and served from Gasgle
servers rather than their owsf®

While this format has benefits in terms of loading information quickly on mobile devices,
publishers argue that these bendidsuld have been achieved through means that did not so
significantly increase Goodie power over publishers or so favor itsliépto collect data to foster its
market dominatio*®® And when a publisheattempts to avoid this cost by moving its content behind
a paywall, its rise in subscriptions was offset by declines in traffic from Google and other platforms.
Referring to tis tradeoff as @éiHobsoris choice) the News Media Alliance explained:

Newspapers such aheWall Street Journaémploy a highly customized paywall on
their websites, significantly varying the number of free articles that a user is permitted
to read befee being asketb subscribe to the newspape€his flexibility is highly
beneficial, allowing them to maximize engagement and increase subscriptons.

AMP articles, however, Googtestricts the paywall optionkinless publishers rebuild
their paywall @tions and their meters for AMP, they can only prodtlef their

content for free ononeof their content for freeThe only other option is to use
Subscribe with Googlayhich has many benefits for Google and downsides for news
publishers’'! Accordindy, unless they invest in building another and separate paywall,

304 Free and Diverse Press Hearing at 8 (statement of Sally Hubbard, Dir. of Enforcement Strategy, Open Mkts. Inst.).
305|d, at 5 (statement of David Chavern, Pres., News Matliance).

306 NEWSMEDIA ALLIANCE , HOW GOOGLE ABUSESI TS POSITION AS AMARKET DOMINANT PLATFORM TO STRONG-ARM
NEWS PUBLISHERS ANDHURT JOURNALISM (2020),http://www.newsmediaalliance.org/wgmntent/uploads/2020/06/Final
Alliance-White-PaperJune18-2020.pdf

3071d. at 1.
3081d. at 5.
3091d. at 7.
3101d. at 6.

S[d.at 8 n. 14 (AThese include the following: (1) Google g
Google Pay, instead of providing its credit card to the news publisher and establishing a direct relationship with the
publisher; and (3500gle takes a-35% cut.SeeNushin Rashidian, George CiverisRete BrownPlatforms and
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news publishers who do not want to use Subscribe with Google likeviaetoall-or-
nothing choice regarding the imposition of a paywall, which lowers subscriber
conversion rated!?

Googlehas responded to this concern by noting that AMP does not prevent publishers from placing
ads on AMP pages, but restricting the number offedgls to improved page load times, increased site
traffic, superior ad engagement, and thus typically increabestesing revenue overaif'® Google

also said in its responses to Subcommittee Chairman Ciéllqmesstions for the record thafiitoes

not privilege publishers who use AMP over publishers that adopGoagle technical solutions that
would alsoguarantee fadbading pages?'4

Finally, because news is often accessed online through channels other than the original
publicatiord including search results, voice assistants, social platforms, or news aggfegators
journalism has increasingly becoifieaomized or removed from its source and placed alongside other
content3!®In the context of audio news, one market participant noted that aggregating different news
sources can create a bad experience for G5€fe aggregation of different news sourcethwit
editorial oversight can also cause reputational harm to news publishers, such as when highly credible
reporting appears alongside an opinizased news souréé’

Indirectly, the atomization of news may increase the likelihood that people are eigposed
disinformation or untrustworthy sources of news online. When online news is disintermediated from its
source, people generally have more difficulty discerning the credibility of reporting online. This

Publishers: The End of an Er&oLUM. JOURNALISM REV. (Nov. 22, 2019),
https://www.cjr.org/tow_center_reports/platforasd publishersendof-an-era.phpfi ))

3121d. at8.

313 Submission from Google Australia Pty. Ltd., to AustinQo et i t i on & Co nidga(feb.a8, ZDWmMoén, 45
https://www.accc.gov.au/system/files/Google%20%28February%202019%2BRDseeAustl. Competition &

Consumern Roempmoér t at 240 (A[ T]here is a broader issue abol
users within its ecosystem and reduces monetisation opportunities for media businesses outside of AMP. That is, rather
than directing users to the website of medi a businesses, AMP6s design encour

ecosystem. As a result, media businesses are less likely to monetise content on their own properties, either through
advertising or subscription revenue. 0) .

314 Innovation and Emépreneurship Hearing at 27 (response to Questions for the Record of Adam Cohen, Dir. of Econ.
Pol 6y, Google LLC).

SBAuUstl . Competition & Consumer Commén at 297 (describincg
from its souvad ced ayndtsdroyn phseand Divedsg Press Hearing at 3 (statement of David
Chavern, Pres. , News Media Alliance) (AThese tech giants

whether content is delivered to readers. Theyr ape news organi zations®66 content an
permission or remuneration for the companies that generated the content in the first place. They also suppress news
organi zationsd brands, contndl sulppiortdgua) i agdjoefunaétisca

316 Submission of Source 11 H. Comm. on the Judiciary, 12 (Oct. 2, 2019) (on file with Comm.);
317 Interview with Source 114Oct. 2, 2019).
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process may alsiifoster ambivalence about the gtyabnd nature of content that garners uders
attentiong particularly among young peopl&

For example, during the Subcommitiesixth hearing, Subcommet Chairman David N.
Cicilline presented Facebook CEO Mark Zuckerberg with evidence of a Bteiithao that claimed
thatfiyou dorit need a mask and hydroxychloroquine is a cure for CO¥HAs he noted, within the
first five hours of this video being posted, it had ne&2ly million views and over 100,000 comments
before Facebook acted to remou&®° Mr. Zuckerberg responded th lot of people shared that,
and we did take it down because it violate[d] our polioféSin response, Chairman Cicilline asked if
fi20 million people saw it over the period of five hours . . . ddd¢batsuggest, Mr. Zuckerberg, that
your platform is so big that, even with the right policies in place, yod cantain deadly conteni®#?
Mr. Zuckerberg responded by claiming that Facebook lieslatively good track record of finding
and taking down lotsfdalse content®??

Moreover, because there is not meaningful competition, dominant firms face little financial
consequence when misinformation and propaganda are promoted®ghitagforms that are
dependent on online advertising have an incentiyeitoitize content that is addictive or exploitative
to increase engagement on the platfétnd the reliance on platforms by advertisers has generally
diminished their ability to push for improvements in content standards. As a news publisher explained
in a submission to the Subcommittee:

As advertisers have become more reliant on dominant search and social platforms to
reach potential consumers, they have lost any leverage to demand change in the policies
or practices of the platforms. In the era etMspapers, television, radio, or indeed direct
sales of digital advertising online, there was a connection between advertising and the

318 Submission of Source 140, to H. Comm. on the Judiciary, 2 (Oct. 15, 2019) (on file with Comm.).

819 CEO Hearing Transcript at 143 (statement of Rep. David N. CicillinRRIJPChairman, Subcomm. on Antitrust,
Commercial and Admin. Law of the H. Comm. on fugliciary).

320 Id.

321|d. (statement of Mark Zuckerberg, CEO, Facebook, Inc.).

322|d, at 143 144 (statement of Rep. David N. Cicilline-f), Chairman, Subcomm. on Antitrust, Commercial and
Admin. Law of the H. Comm. on the Judiciary).

3231d. at 144 (statemw of Mark Zuckerberg, CEO, Facebook, Inc.).

324 Free and Diverse Press Hearing at 8 (statement of Sally Hubbard, Dir. of Enforcement Strategy, Open Mkts. Inst.);
Charlie Warzel, Opinionr ac e b oo k Ca n p\NY. TBves (Rlg £, 20200 e d
https://www.nytimes.com/2020/07/01/opinion/facebanickerberg.html

325 Conversely, the decline of trustworthy sources of news due to rising market power and declining ad revenue has also
contributed to this harm. Competition & Mkts Auth. Repor
advertising can lead to wider social, political and cultural harm through the decline of authoritative and reliable news
media,the esul t ant spread of ¢6fake newsdé and the decline of
communities. 0).
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content it funds, creating a high degree of accountability for both parties in that
transaction. This maintained high ¢ent standards, and enabled advertisers to demand
or pursue change from publishers whose content standards fell. While many high
quality publishers continue to operate stringent policies in relation to the digital
advertising that they permit to appearhinttheir services, in a world of programmatic
audience trading that sektgulated compact between advertisers and platform does not
exist32

During the Subcommittée sixth hearing, Representative Jamie RaskiV(D) raised this
concern. As he notedj July 2020, Facebook faced an advertiser boycott by hundreds of comBanies.
This effort, which has been spearheaded by the Stop Hate for Profit campaign, a coalition of civil
rights groups organizing in protestihe rapid spread of hateessages online, the presence of
boogaloo and other righting extremist groups trying to infiltrate and disrupt Black Lives Matter
protests and the fact that-alght racists and anSemitic content flourishes on Facebas#

As a result of this campgn, more than a thousand major compahiexluding Disney, Coca
Cola, and General Motadsannounced that they would pull $7 billion in advertisements on Facebook
as part of the Stop Hate for Profit boycBftBut as Representative Raskin pointed out duttieg
hearing Facebook does riseem to be that moved by their campaigii.

Representative Pramila Jayapat\(A) also noted during the hearing that Mr. Zuckerberg
reportedly told Facebodk employees at an internal meeting that the compdimptsgonnachange
our policies or approach on anything because of a threat to a small percent of our revenue, or to any
percent of our revenu#3! During that meeting, Mr. Zuckerberg reportedly acknowledged that the
boycottAhurts us reputationally put said thatite company was insulated from threats by large
advertisers due to advertising revenue from small busing¥dasesponse to this report, Ms. Jayapal
asked Mr. Zuckerberg whether Facebooisis big that you ddih care how yo@re impacted by a

326 Submission of Source 140, to H. Comm. on the Judiciary, 5 (Oct. 15, 2019) (on file with Comm.).

827 CEO Hearing Transcript &7 (Rep. Jamie Raskin {@D), Member, Subcomm. on Antitrust, Commercial and Admin.
Law of the H. Comm. on the Judiciary).

328 |d, Stop Hate for Profit was established by the Abdifamation League, the NAACP, Color of Change, and other civil

rights groupsn the wake of the May 2020 police killing of George Floyd, an unarmed black man, in Minneapolis and the
ensuing national protests. Shirin Ghaffary & Rebecca Heilwéil,y Facebook I s AThe Front Lin
T o d aViox: BECODE (July 15, 2020)https://www.vox.com/recode/2020/7/15/21325728/facebstol-hatefor-profit-
campaigrjonathangreenblatanti-defamationleague

329 Steven LevyFacebook Has More to Learn From the Ad Boy,dMRED (Aug. 6, 2020),
https://www.wired.com/story/rashadbinsonfacebookad-boycott/

330 CEO Hearing Transcript at 57 (statement of Rep. Jamie RaskitQ() Member, Subcomm. on Antitrust, Commercial
and Admin. Law of the H. Comm. on the Judiciary).

331d. (statement of Mark Zuckerberg, CEO, Facebook, Inc.).
332 Id.
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major boycdt of 1,100 advertisers?: Mr. Zuckerberg responded thdo]f course we careBut wedre
also not going to set our content policies because of advertifi@rk that that would be the wrong
thing for us to dar*

Since then, the civil rights groups have said that although Facebook made some changes in
response to the boycéttsuch as the creation of a position within the company dedicated to overseeing
civil rights and algorithmic bids it ultimately has not made meiagful changes at scale, afldgs
competitors in working systematically to address hate and bigotry on their plaffSrm.

The group organized further action in September 2020, when it called for companies and public
figures to stop posting on Instagrémaginning September 16t This protest, aimed again at
Facebooks treatment of hate groups, was spurred by the police shooting of Jacob Blake in Kenosha,
Wisconsin®®’ In the aftermath, Facebook failed to remove a group promoting the coalescence of an
amed militia in the streets of Kenosha, despite numerous users reporting ti& pg&uckerberg
called this failure afioperational mistaké>3°

ii. Monetization

The rise of market power online has severely affected the monetization ofdn@wsshing
the ability of publishers to deliver valuable reportiy.

The digital advertising market is highly concentrated, with Google and Facebook controlling
the majority ofthe online advertising market in the United Stat&s;apturing nearly albf its growth

3331d. at 216 (question of Re Pramila Jayapal @VA), Subcomm. on Antitrust, Commercial and Admin. Law of the H.
Comm. on the Judiciary).

334|d. at 216 (statement of Mark Zuckerberg, CEO, Facebook, Inc.).

335 Statement from Stop Hate For Profit on July 2020 Ad Pause Success and #&FapPifit CampaignSToPHATE
FORPROFIT (July 30, 2020)https://www.stophateforprofit.org/

3%6Doni e OO6@aup That ked Racebook Boycott Is Back With New AcGdN BUSINESS(Sept. 14, 2020),
https://www.cnn.com/2020/09/14/tech/facebdmlycottreturn/index.html
337 Id.

3%¥BrianFungFacebook CEO Admits 0Operational MaPRagefKNBlSINESS Fai | 1
(Sept. 4, 2020https://www.cnn.com/2020/08/28/tech/zuckerbkemoshgpage/index.html

339 Id

340See,e.g. Austl . Competition & Consumer C®rotectte N&w fomGooglat 7 ;
and FacebooKWALL ST. J.(Feb. 25, 2018https://www.wsj.com/articles/proteghe-newsfrom-googleandfacebook
1519594942infra section 11.C.3.

341 See e.g.Hamza Shabamigital Advertising To Surpass Print and TV for the First Time, Report, $dysH. POST.
TECH. (Feb. 20, 2019https://www.washingtonpst.com/technology/2019/02/20/digHadlvertisingsurpassprint-tv-first-
time-reportsays/
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in recent year*? Although Amazon has grown its digital advertising business to become the third
largest competitor in the mark¥g it still accounts for aelativdy smallpercentagé**

News publishers have raised concerns that thisfisignt level of concentration in the online
advertising marké commonly referred to as the digital ad duogolyas harmed the quality and
availability of journalism*® They note that as a result of this dominance, there has been a significant
decline in adertising revenue to news publishét&undermining publishedability to deliver
valuable reporting, anisiphon[ing] revenue away from news organizatioif$.

Jason Kint, the CEO of Digital Content Next, a trade association that represents both digital
and traditional news publishers, notes that theia idear correlation between layoffs and buyouts
with the growth in market share for the duog@loogle and Faceboak® David Chavern, the
President and CEO of the News Media Alliance, has likewise saié{t}mnat problem is that toddy
internet distribution systems distort the flow of economic value derived from good resffiiye
effects of this revenue decline an®st severe at the local level, where the decimation of local news
sources is giving rise to local news des&its.

Other news publishers have expressed concerns about the dual role of platforms as both
intermediaries and platforms for peofslattentior’>! By keeping people insidefsvalled gardem
platforms can monetize their attention through ads, creating a strong economic incentive to minimize

342 sarah SluisDigital Ad Market Soars To $88 Billion, Facebook And Google Contribute 90% Of Grawth
EXCHANGER (May 10, 2018)https://adexchanger.com/onliaelvertising/digitaladmarketsoarsto-88-billion-facebook
andgooglecontribute90-of-growth.

343 Jean Baptiste Symazon Is Now The #3 Digital Ad Platform In The U.S. Behind Google And Facebook, Says
eMarketer FORBES(Sept. 20, 2018https://www.forbes.com/sites/jeanbaptiste/2018/09/20/amaznaw-the-3-digital-
ad-platformin-the-u-s-behindgoogleandfacebooksaysemarketer/#333342de3926

344 Id

345 See, e.g.Shannon Bondzoogle and Facehlmk Build Digital Ad DuopolyFiN. TIMES (Mar. 14, 2017),
https://www.ft.com/content/30c81d4ABc811e797d1-5e720a26771klohn Diaz, OpinionHow Google and Facebook
Suppresshe NewsS.F.CHRON. (Apr. 5, 2019) https://www.sfchronicle.com/opinion/diaz/article/He@oogleand
Facebooksuppresghe-news13745431.php

6Data and Privacy Hearing at 5 (statement of Rod Sims,
Diverse Press Hearing at 3 (statemeriDatid Pitofsky, Gen. Counsel, News Corp).

347 Free and Diverse Press Hearing at 3 (statement of David Chavern, Pres., News Media Alliance).

348 Daniel Funkewh at 6s Behind the Recent Media BIl oo dPovatek(@uneThe Don
14, 20T7), https://www.poynter.org/businesgork/2017/whatdbehindthe recentmediabloodbaththe-dominanceof-
googleandfacebook.

349 David Chavern, Opiniorilow Antitrust Undermines Press FreeddmaLL St. J. (July 9, 2017),
https://www.wsj.com/articles/howantitrustunderminespressfreedom1499638532

350 PENELOPEMUSE ABERNATHY, UNIV. N.C. SCH. OF MEDIA AND JOURNALISM, THE EXPANDING NEWSDESERT33 (2018),
https://www.cislm.org/wpcontent/uploads/2018/10/THexpandingNewsDesert10_14Web.pdf

351 Submission of Source 140, to H. Comm. on the Judiciary, 11 (Oct. 15, 2019) (on file with Comm.); Submission of
Source 114, to H. Comm. on the Judiciary, 13 (Oct. 2, 2019) (on file with Qomm
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outbound referrals that lead to a decline in u&a&tention and engagement. In turn, this diminishes the
incentives of publishers to invest in highality journalism?>? David Pitofsky, the General Counsel of
NewsCorp, described this as a fréging problem in his testimony before the Subcommittee,
explaining that platforms:

[D]eploy our highly engaging nesxcontent to target our audiences, then turn around

and sell that audience engagement to the same advertisers news publishers are trying to
serve. Dominant platforms take the overwhelming majority of advertising revenue
without making any investment in tipeoduction of the news, all while foreswearing

any responsibility for its quality and accuracy. As a result, one of the pillars of the news
industryds business model, advertising revenue, is crumBfihg.

c. International Scrutiny

Several of theoncerns regarding the distribution and monetization of news through platform
intermediaries were raised as part of a comprehensive inquiry by the Australian Competition and
Consumer Commission (ACCC). Over the span of several years, the Commissioeaeiedence
from more than a hundred market participants and organizations as part of its review. Following its
publication of a Preliminary Report in December 2018 and an Issues Paper in February 2018, the
ACCC issued an extensive Final Report spanningertitan 600 pages and including submissions
from more than 100 market participafts.

Among its findings, the ACCC concluded that Facebook and Google have significant and
durable market power over the distribution of news orfifAs the ACCC notediGoogle and
Facebook are the gateways to online news media for many consuacemynting for a significant
amount of referral traffic to news publish@éveebsites®® As a result, news publishers are reliant on
these platforms for reaching people online,chaffects publisheéability to monetize journalism,
particularly on formats such as Goaglé\ccelerated Mobile Pages (AMP.

352 Competition & Mkts Auth. Report at 319.
353 Free and Diverse Press Hearing at 2 (statement of David Pitofsky, Gen. Counsel, News Corp).

%pPress Release, Austl. Competition & Consumer Commdén, Hc
Digital Platforms (July 26, 201Mjtps://www.accc.gov.au/medialease/holistidynamicreformsneedeeto-address
dominanceof-digital-platforms

5Austl . Competition & Consumer Commén Report at 226.
3%61d. at 296.
%7Id.at 206, 247 (concluding that AMP is a fimust haveo pro
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The ACCC made 23 recommendations to address concerns across a broad range of issues,
including antitrust, privacy, and consanprotectior?>® Within the context of addressing the effects of
market power on the news indusirparticularly as it relates to the imbalance of bargaining power
between platforms and publishérthe Commission recommended develodiagode of conduct to
govern the relationship between media businesses and digital platforms [which] seeks, among other
things, to address this imbalania®

On July 31, 2020, the Commission released a draft code to addfassi@amental bargaining
power imbalanc&gbetween news publishers and dominant platforms that has fiedws media
businesses accepting less favourable terms for the inclusion of neliggstahplatform services than
they would otherwise agree to in response to a request by the Australian goverfitnent.

Under this code, Facebook, Google, and other platforms with significant bargaining power
designated by Australia Treasurer must negate with covered news publishdia good faith over
all issues relevant to news on digital platform servié&sNews publishers may negotiate either
individually or collectively over a thremonth period, allowing local and rural publishéis negotiag¢
from a stronger position than negotiating individu@f$?

If publishers are unable to reach an agreement during the mediated negotiation period, they
may bring the dispute to compulsory arbitration. As part of this process, the arbitrator must conside
the partieéfinal offers covering: (1) the benefits of news content to the platform; (2) the costs of
producing news by the publisher; and (3) whether a payment model would unduly burden the
commercial interests of the platfofft.The arbitrator must cose one of the partig@sroposals,
encouraging both parties to make reasonable offérs.

Facebook and Google have responded to the draft code by warning that they may no longer
display news on their respective platforms in Australia. Despifeiprecednted surge in audiences

8press Release, Austl. Competition & Con sRlatieems (Déa#mb n,
2017),https://www.accc.gov.au/medialease/aceccommencesnquiry-into-digital-platforms

¥Austl. Competition & Consumer Commdédn Report at 245,

360 AUSTL. COMPETITION & CONSUMERCOMMN, DRAFT NEWS MEDIA BARGAINING CODE https://www.accc.gov.au/focus
areas/digitablatforms/draftnewsmediabargainingcode(last visited on Sept. 27, 2020).

361 AUSTL. COMPETITION & CONSUMERCOMM &N, Q&A S: DRAFT NEWSMEDIA AND DIGITAL PLATFORMS MANDATORY
BARGAINING CODE 7 (July 2020) https:/www.accc.gov.au/system/files/DPB%20
%20Draft%20news%20media%20and%20digital%20platforms%20mandatory%20bargaining%20code%20Q%26As. pdf

%621d. at 6.
3631d. at 9.
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72

A(


https://www.accc.gov.au/media-release/accc-commences-inquiry-into-digital-platforms
https://www.accc.gov.au/focus-areas/digital-platforms/draft-news-media-bargaining-code
https://www.accc.gov.au/focus-areas/digital-platforms/draft-news-media-bargaining-code
https://www.accc.gov.au/system/files/DPB%20-%20Draft%20news%20media%20and%20digital%20platforms%20mandatory%20bargaining%20code%20Q%26As.pdf
https://www.accc.gov.au/system/files/DPB%20-%20Draft%20news%20media%20and%20digital%20platforms%20mandatory%20bargaining%20code%20Q%26As.pdf

for news websites and TV new¥’ Google claims that the draft code does not refleciitiare than
$200 million in value that Google provides to publishers each year by sending people to their
websites*®® Facebook described the draft codéiasprecedented in its readmotwithstanding
similar proposals in other countries, including Fraitées well as the United Stat&s.

In response to Googdiethreat to boycott journalism in Australia, ACCC Chad Sims said
that Googlés statement containéthisinformatiord about the draft code, asserting that the draft code
responds td@ia significant bargaining power imbalance between Australian news media businesses and
Google and Faceboak®® Australiads Treaurer, Josh Frydenberg, similarly said that the country
would notfirespond to coercion or heaimanded threats wherever they come .

4. Political and Economic Liberty

During the investigation, the Subcommittee examined the effects of market popaitical
and economitiberty. Concerns about the democratic effects of private monopolies trace back to the
foundational antitrust statutes, where lawmakers worried that monopolieSav@enace to
republican institutions themselvé¥! The Subcommitteés examination of these matters follows a
long tradition of congressional attention to this is§de.

365 Amanda Meadd\ews Corp To Suspend Print Editions Of 60 Local Newspapers As AdveRésirgue SlumpSHE
GUARDIAN (Mar. 31, 2020)https://www.theguardian.com/media/2020/apr/01/rewip-to-suspeneprint-editionsof-60-
locaknewspaperasadvertisingrevenueslumps

366 Update To Our Open Letter to Australial@o0OGLE, https://about.google/googla-australia/aropenletter/ (last visited
Oct. 5, 2020)

367Natasha Lomas;r ance6s Competition Watchdog ,TcHCRUNCS (AB.B®2020)e To P
https://techcrunch.com/2020/04/09/fran@esnpetitionwatchdogordersgoogleto-pay-for-newsreuse/

368 Ashley Cullins,National Association of Broadcasters Warns Congress Tech Giants Could Kill Local Journalism
HoLLYWOOD REPORTER(Sept. 3, 2020https://www.hollywoodreporter.com/thasqg/nationabssociatiorof-broadcasters
warnscongresgechgiantscould-kill -localjournalism

%69Naaman ZhouGoo gl e6s Open Letter To Australians Abo,0dHE News C¢
GUARDIAN (Aug. 17, 2020)https://www.theguardian.com/technology/2020/aug/17/geogkriletteraustralianews
mediabargainingcodefree-servicesrisk-containsmisinformationacccsays

870 Jamie Smgth & Alex Barker,Battle Lines Drawn As Australia Takes On Big Tech Over Paying For Neewd IMES
(Sept. 2, 2020qttps://www.ft.com/content/0834d98&cede66ac55f62e 1B 1f717.

37121 CoNG. REC. 3146 (1890) (statement of Sen. Hoar).

3721d. at 2459 (statement of Sen Shermagg95CoNG.REC. 11486 (st atement of Rep. Cell
is politically dangerous, leading inevitably to increasing Governmeritalan) ; aCoNGAREC916,452 (1950)
(statement of Rep. Kefauver) (A[T]he history of what has
have placed economic control in the hands of a very few people is too clear to passsdyeA point is eventually

reached, and we are rapidly reaching that point in this country, where the public steps in to take over when concentration

and monopoly gain too much power. The taking over by the public through its government always fiodawsveo

methods and has one or two political results. It either results in a Fascist state or the nationalization of industries and
thereafter a Socialist or Communist state. o)
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Based on interviews and submissions from market participants, along with other evidence
examined by the Subcommittee, there are several ways in which the market power of the dominant
platforms affects political and economic power.

First, the Subcommitteencountered a prevalence of fear among market participants who
depend on the dominant platforms. Repeatedly, market participants expressed deep concern that
speaking about the dominant platfoGghssiness practicdseven confidentially without attributién
would lead a platform to retaliate against them, with severe financial repercussions. The source of this
fear was twofold. Some firms were so dependent on the platform that even potentially risking
retaliation caused alarm. Others had previously seertfarptaretaliate against someone for raising
public concerns about their business practices and wanted to avoid the same fate.

Several market participants told the Subcommittee thatfiheyin fead of the platforms. One
said,filt would be commercialscide to be in Amazas crosshairs . . . If Amazon saw us criticizing, |
have no doubt they would remove our access and destroy our bugiiéswther told the
SubcommitteefiGiven how powerful Google is and their past actions, we are also quite frankly
worried about retaliation®’* An attorney representing app developers said fifesyr retaliation by
Appleo and argiworried that their private communications are being monitored, so they symak
out against abusive and discriminatory behagtét.

Market participants also expressed unease about the success of their business and their
economic livelihood depending on the decisinaking of the platforms. A single tweak of an
algorithm, intentional or not, could cause significant costs if not finadisasted with little recourse.
Market participants routinely characterized the platforms as having arbitrary and unaccountable
poweB the same forms of undue power that antitrust laws were designed to prev8ehaisr John
Sherman (ROH) explained, antiiust was essential to preserve libdiy the foundation of the equality
of all rights and privilegasbecause concentrations of power outside of democratic institutions were a
fkingly prerogative, inconsistent with our form of governnighi.

Additionaly, courts and regulators have found that several of the dominant platforms have
engaged in recidivism. Fokample, Facebook settled chardgpesught in 2012 by the Federal Trade
Commission (FTC) that it haitleceived consumers by telling them they cowddktheir information
on Facebook private, and then repeatedly allowing it to be shared and madé&®ubEgart of this

373 Interview with Source 636 (Mar. 11, 2020)

374 Submission from Source 147 (&ile with Comm.).

375 Submission from Source 88 (on file with Comm.).

87621 CoNG. REC. 2457 (1890) (statement of Sen. Sherman).

S"Pr ess Rel ease, Feder al Trade Commobn, Facebook Settles
Privacy Promise@Nov. 29, 2011) (proposed settlemetitps://www.ftc.gov/newsvents/press
releases/2011/11/faceboskttlesfic-chargesit-deceivedconsumersgailing-keep
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settlement, Facebook agreed to abide by an administrative order requiring that Facebook not
misrepresent its privacy protectiotf§ Seven years later, the FTC concluded that Facebook had almost
immediately begun violating that order following its adopfi6tRuling on the FT@ subsequent
settlement with Facebook, District Court Judge Timothy Kelley wrot&ithatunscrupulous way in
which the United States alleges Facebook violated both the law and the administrative order is
stunningd®° The FTC has similarly sanctioned Google on several occasions for privacy viofations.
In 2010, Apple settled charges it hawtered into ngpoach agreements with six other technology
companies®? Two years later, Apple was found guilty of orchestratipgiee-fixing conspiracy®®3In
that case, the presiding judge stated that the récemionstrated a blatant and aggressive disregard
by Applefifor the requirements of the laiwjoting that the conduédincluded Apple lawyers and its
highest level executeso®8

Lastly, the growth in the platforrasnarket power has coincided with an increase in their
influence over the policymaking process. Over the past decade, the dominant online platforms have
significantly increased their lobbying activit§?, which tends to create a feedback loop for large

378 Id

8% United States v. Facebook, Inc., No. CV2884 (TJK) 4 (D.D.C. 2020),

https://www.courtlisteneram/opinion/4748088/unitedtatesv-facebookinc/( A The Uni ted States now

Facebook violated the 2012 Order by fAsubvert[ing] users
e 2012

ways, starting almost immediately after agreemgtc o mp |l y wi t h t h . 0) .
3801d. at 1.
¥lPpress Release, Federal Trade Commén, FTC, Google and Yc

Violations of Chil dr e nlitps/\wwiftegawdngweleats/prassSleapes/201909/go@ge 1 9 )
youtubewill -pay-record170-million-allegedviolations

press Release, Depodt of Justice, Justice Department Rec
Anticompetitive Employee Siglitation Agreements (Sept. 24, 2018}tps://www.justice.gov/opa/pr/justiegepartment
requiressix-high-techcomparmes-stop-enteringanticompetitiveemployee

383 United States v. Apple Inc., 952 F. Supp. 2d 638, 644 (S.D.N.Y. 2013) (Nw-2826),a f f761dF.3d 290 (2d Cir.
2015).

%4Hr 6 g T r-6, United States v. Bpple Inc., 952 F. Supp. 2d 638 (S.D,Migust 27, 2013) (No. 12v-2826).

During the investigation, the Subcommittee also encountered instances in which the platforms did not appear fully
committed to telling lawmakers the truth, including one incident in which members of the Subcommittee aeekofor
guestion whether Amazon had committed perjury. Letter from Hon. Jerrold Nadler, Chairman, H. Comm. on the Judiciary,
et al., to Jeff Bezos, CEO, Amazon.com, Inc. (May 1, 2a2€)s://judiciary.house.gov/uploadedfiles/2602%

01 _letter_to_amazon_ceo_bezos.pdf

385 See e.g.Spencer Soper et ah,ma zsaeffBezosCant Beat Washington, So Heds Join
BLOOMBERG, (Feb. 14, 2018 https://www.bloomberg.com/graphics/20&agazorlobbying/ This is a trend for the

industry. The total reported lobbying expenditures by digital platforms increase&1,d80,000 a year in 1998, to

$74,285,000 in 2019 as the industry consolidated and gained market hoBBYING SPENDING DATABASE, CTR. FOR
RESPONSIVEPOLITICS, https://www.opensecrets.org/lobby/top.php?indexType=i&showYear=Zk9 visited on Sept. 27,

2020).
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companies. More money spent on lobbying may deliver higher equity returns and mark&®share,
which, in turn, may spur more lobbying.

Outside of traditionally reported and regulated lobbying, firms wittketgrower and
dispensable income fund think tanks and nonprofit advocacy groups to steer policy discussion. For
example, Facebook, Google, and Amazon reportedly donated significant amounts to the American
Enterprise Institute (AEI), which, in turn, has aegl that antitrust critiques of the big platforms are
fiastonishingly weak®®’ More recently, Google and Amazon have contributed significant funding to
the Global Antitrust Institute at the George Mason Univessiyntonin Scalia School of Law, which
advoates against antitrust scrutiny of the dominant platféfffBy funding academics and advocacy
groups, the dominant platforms can expand their sphere of influence, further shaping how they are
governed and regulated.

At several hearings, Members of thebammittee noted that the outsized political influence
of dominant firms has adverse effects on the democratic process. At the Subcamfretteeearing
in Colorado, Representative Ken Buck(®) asked each of the witnesses about this Sde
RepesentativeBuck noted, the dominant platforms are generally well represented in the policymaking
process:

Part of what we are dealing with here is the reality that [dominant firms] walk into our
offices and they tell us their side of the story and we kemely hear the other side of

the story, and somehow part of this solution has to be that public policymakers elected,
appointed, have to have access to that kind of inform&biom thank you for being here
and | also would encourage you to make surg jloa know, we are accessibWe are

trying our best to make sure that we continue to create the environment for your kinds
of companies®

During the Subcommittée sixth hearing, Subcommittee Chairman DavicCicilline (D-RI) noted
the democratic akes of the Subcommitt@&ework. He saidiiBecause concentrated economic power

386 Seel.H. Kim, Corporate Lobbying RevisitedOBus.ANDPoL, 1 (2008) (analyzing |l obbyin
Brian Shaffer et alkirm Level Performane Implications of Nonmarket Actigr29 Bus. AND Soc. 126 (2000) (analyzing
l obbyingés effect on mar ket share).

387 Andrew Perez and Tim Zelinkacebook, Google, Amazon are ramping up their secretive influence campaigns,in D.C.
FasT Co. (Oct. 31, 2019)https://www.fastcompany.com/90424503/facebgalogleamazorarerampingup-their-
secretiveinfluencecampmignsin-dc.

388 Daisuke WakabayasHgig Tech Funds a Think Tank Pushing for Fewer Rules. For Big Tech. TIMES (July 24,
2020),https//www.nytimes.com/2020/07/24/technology/glotaattitrustinstitute googleamazorqualcomm.html

389 Competitors Hearing at 57 (question of Rep. Ken Buckc(®, Member, Subcomm. on Antitrust, Commercial and
Admin. Lawof the H. Comm on the Judicigry
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also leads to concentrated political power, this investigation also goes to the heart of whether we, as a
people, govern ourselves, or whether we let ourselvgs\erned by private monopolie®?!

V. MARKETS INVESTIGATED
A. Online Search

Online search engines enable users to retrieve webpages and information stored on the Internet.
After a user enters a query into the search engine, the search provider réstiwisrsebpages and
information that are relevant to the search term entered.

There are two types of search engines: horizontal and vertical. Horizontal search engines are
designed to retrieve a comprehensive list of general search results. Verticlalesganes are designed
to retrieve a narrower category of content, such as photo images (e.g., Dreamstime) or travel (e.g.,
Expedia). The majority of general search engines monetize the service through selling ad placements
rather than charging searcleus a monetary price. The overwhelmingly dominant provider of general
online search is Google, which captures around 81% of all general search queries in the U.S. on
desktop and 94% on mobile. Other search providers include Bing, which captures 6% axfkiéite m
Yahoo (3%), and DuckDuckGo (19%%

391 CEO Hearing Transcript at 7 (statement of Rep. David N. Cicillin®(p Chairman, Subcomm. on Antitrust,
Commercial and Admin Law of the H. Comm. on the Judiciary).

392 Search Engine Market Share United States of America: Sepfi 26fp0 2020STATCOUNTER,
http://gs.statcounter.com/searehginemarketshare/all/unitegstatesof-america(last visited Oct. 3, 2020)
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Online search is comprised of three distinct activities. First, an engindicnasio the Internet
by using an automated bot to collect copies of all of the webpages it can find. Once a crawler has
recorded all of this material, it must be collated and organized irfimdexp or a map of the Internet
that can be searched in réi@he. Indexing organizes the information into the formats and databases

required for the querying function. When a user enters a query into the search engine, the engine draws

from the index to pull a list of responsive websites, ordered in terms of relevaeolance, in

turn, is determined by the search algorithm applied by the search engine. A search engine can function
only if it has access to an index, and an index can exist only once web pages have been crawled and

collated into a repositord?? Indexing has high fixed costs and requires significant server storage and

393 Prepared by the Subcomm. basaDesktop & Mobile Search Engine Market Share United States Of America, January
2009 to September 202BTATCOUNTER https://gs.statcounter.com/seatehginemarketshare/desktopmobile/united
statesof-america/#monthh200901202009 Thefi Ot her 0o

c a t AQh,AAskyeeves, DuckDdckGo, MSN,

Webcrawler, Windows Live, AVG Search, Baidu, Comcast, Babylon, Dogpilé&lib&; Norton Safe Search, and

YANDEX RU. Id.

394 Submission fronBource 531, to H. Comm. on the Judiciary, Source@81017 (Nov. 21, 2011) (on file with Comm.)
Afinding theeURDsrfoe at e s t
documents stored on the Web and then being able to parse the best URLs and documents to include in the index.

According

t o one

mar ket

participant,

c ha

Overcoming these challenges requires massive amounts of data on user interactions with websites to discover new URLs
and the filter down to the 5% of known URLSs [the search engine] uses to determine which documents to index, and how
document s

frequently

t hese
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compute powet?® The ability to invest heavily in computing power and storage yields a significant
advantagé®

Several online search features tilt the market towards the dominant indiandenake entry
by new market participants difficult. First, web crawling is costly and strongly favorsrirgers>®’
In a submission to the Subcommittee, one expert described how Goeglly efforts have locked in
its dominancé®® In particular, Gogle was the first company to crawl the entirety of the Internet, a feat
motivated in part due to its PageRank algorithm, which used links between pages to identify the most
relevant webpages for specific topics and queries. Unlike most search engirteralgatithe time,
the quality of PageRank results improved with more webpages, incentivizing Google to crawl a greater
portion of the web.

The web has grown exponentially over the last two decieghich means the cost of
crawling the entire Interndtas increased too, despite advances in crawling technology. Today several
major webpage owners block all but a select few crawlers, in part because being constantly crawled by
a large number of bots can hike costs for owners and lead their webpageb.t®lueasne crawler
that nearly all webpages will allow is Goo@g@&Googlebot) as disappearing from Goo@eindex
would lead most webpages to suffer dramatic drops in traffic and refmrey new search engine
crawler, by contrast, would likely be bked by major webpage owners unless that search engine was
driving significant traffic to webpagé&swhich a search engine cannot do until it has crawled enough
webpage$®?

395 Submission fronBource 531, to H. Comm. on the Judicjé@gurce 534000016 19 (July 26, 2011fon file with
Comm.).

3% Submission from Source 20®, H. Comm. on the Judiciary, Source ZD®537 38 (Aug. 24, 2009) (on file with

Comm.) (fAiComprehensiveness, freshness, and responsivenes
starage capacity brought to bear on the problem of crawling and indexing the web. It would therefore be implausible to
attribute Googleds massive search advantage to superior
Scaleisdrivepr i marily by the | evel of financi al i nvestment in

%7See,e.g. Submi ssion from Source 534, to H. Comm. [6he the Ju
Company] does not own its own search index and is not planning to invest into building an own index because of the high

i nvest me @doglecSeasch (Shopping) Commission Decision {cmmfidential version), European Commission 66

(June 27,2017) Submi ssion from Source 481, to H. Comm. on the
millions of dollars a year crawling and indexing the deep Web. It costs so much that even big companies like Yahoo and

Ask are giving up general crawling@imdexing. Therefore, it seems silly to compete on crawling and, besides, we do not
have the money to do so.0).

398 Submission from Zack Maril, to H. Comm. on the Judiciary (Sept. 30, 2019) (on file with Comm.).

399 Total Number of WebsitgsN\TERNETLIVE STATS, https://www.internetlivestats.com/totalimberof-websiteglast
visited Oct. 3, 2020) (In 2000, the Internet had around 17,000 websites; today, it has more than 118 teithien Live
Stats, Total Number of Websites.).

400 Submission from Submission from Zack Maril, to H. Comm. on the Judiciary (Sept. 30, 2019) (on file with Caeem.);
also Submission from Source 481, to H. Comm on the Judiciary (Feb. 20, 2020) (onlil€awtm.); Innovation and
Entrepreneurship Heariraj 2 (statement of Megan Grayen. Counsel &d ydAdvocate, DuckDuckGo).

401 Submission from Submission from Zack Maril, to H. Comm. on the Judiciary (Sept. 30, 2019) (on file with Comm.).
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The high cost of maintaining a fresh index and the decision by many large welmphipek t
most crawlers significantly limits new search engine entrém®018, Find¥ a privacyoriented
search engine that had attempted to build its own @hddwut down its crawler, citing the impossibility
of building a comprehensive search index whemynarge websites only permit crawlers from
Google and Bing®? Today the only Englistanguage search engines that maintain their own
comprehensive webpage index are Google and Bi@ther search enginésincluding Yahoo and
DuckDuckG@ must purchase access to the index from Google and/or Bing through syndication
agreements that provide syndicated search engines with access to search results and search
advertising’®*While Yahoo previosly maintained an independent index, it entered a deal with
Microsoft in 2009 to integrate search technologiesmove driven by the two firmdgelief that
combining was necessary to provide a real alternative to G8gle.

A second major competitive advage enjoyed by search engine incumbents is their access to
voluminous clickand-query data. This data, which tracks what users searched for and how they
interacted with the search results, benefits search engines in several ké$P\wags. search engiise
rely on clickandquery data to guide their search indexpkeep, as this data helps identify which
webpages are most relevant and should be most regularly updated in tH&iSgexond, clickand
guerydata is used to refine the search algorithm hedelevance of search results, as past user
interactions improve the algoritt@mability to predict future interactiof® In particular, data ofitailo

402 Findx, Game @er (Sept. 21, 2019https://web.archive.org/web/20190921180535/https://privacore.githilficM a n y

large websites like LinkedIn, Yelp, Quora, Github, Facebook andstimdy allow certain specific crawlers like Google

and Bing to include their webpages in a search engine index. . . . That meant that the Findx search index was incomplete

and was not able to return results that were likely both relevant and good qWakiy.you compare any independent

search engineébés results to Google for example, they have
websites refuse to allow any other s e 8aurcedO7etél.gCommeont o i ncl
the Judiciary, Source 46000024 (Nov. 21, 2011) (on file with Comm.); Competition & Mkts. Auth. Report at 91.

403 Competition & Mkts. Auth. Report at 89.

404 Innovation and Entrepreneurship Hearing at 3 (statement of Megan Gray, Gen. @bnedl 6y Advocat e,
DuckDuckGo) (noting that alternatives to serving ads through Google or Microsoft, such as only showing product ads from
Amazon or travel ads from Bookirgyo m, as fAnot sufficiently lucrative to co
whi ch means fAan as puptodayn(gnd is tnaeaforesdeable futyre) cannosavoédithe needita s@arch
syndication contraét) .

405 Sybmission from Soae 2090 H. Comm. on the Judiciary, Source 2800346 (Aug. 24, 2009) (on file with Comm.).
406 Competition & Mkts. Auth. Report at 112.

407 Submission fronBource 26, to H. Comm. on the Judicig®purce 26000016 (Nov. 21, 2011) (on file with Comm.)

( A €Exies are a critical component of the user data necessary to identify and rank URLs and documents for inclusion in a
search index. Fewer queries mean fewer opportunities to identify relevant URLs and documents, which ultimately means a
smallerusablesedric i ndex00®P26réMNov. 21, 2011) (Al ndex freshness &
search engineés result . . . A [] survey found that a | a
searchinginthe Entexti n ment and News categories. 0).

408|d, atSource 530 00015 (AThe more user queries the search engi n¢
relevance of the searcBH00060Il (fThe secves. ichmacirgeess f 8 1
algorithms is user feedback . . . Ultimately this feedback helps the engine improve core relevance and other experience

factord dr i ving higher engagement . 0) ; at3rstaemeof Megam Grayn@en.Ent r epr
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(or rare) queries enable a search engine to offer relevant results across a higher set of potential
guerie® improving the overall quality of the search en@irend Googlés internal documents show
that the company recognizes its letag) advantagé®® And third, increased query scale increases
advertiser engagement rates, given that more user queriesliyanenalate to more advertisement
clicks, generating greater revenue for adverti$€rs.

Overall there are significant advantages to scale in-alickquery data, though the marginal
benefit of additional data on tail queries is higher than the marginal benefit of additional data on
fihead (or relatively common) queriéd! Some market partipants also stated that the benefits of
scale diminish once a search engine reaches a certafi?ine. benefits of scale create a feedback
loop, where access to greater cleokdquery data improves search quality, which drives more usage
and generatesiditional clickandquery data.

A third barrier to competition in general online search is that Google has established extensive
default positions across both browsers and mobile devices. Among desktop browsers, Google enjoys
default placement in Chromw/liich captures 51% of the U.S. market), Safari (31%), and Firefox
(5%)3 or 87% of the browser mark&t Meanwhile, Microsofis Edge, which captures 4% of the
desktop browser market, sets Bing as its search default, leaving little opening for indepemdent sea

Counsel&P ol 6y Advocat éi, Anbu dlebu dlka6ayp s@archergine isthat it aceds dadar such as the
most commonly clicked links for a particular query, in order to produce a useful ranking of organic links, i.e., what organic
link is first,  c o n d, etc. 0); S u b tomH.Cemmo an thé Judiciar@@irel 2090003266 29(Aug. 24,

2009) (on file with Comm.) (Alncreased search traffic br
experimentation and allowing a seardatform to generate more relevantuat a | and pai dseesasd®.r ch r esu
Kannan,etal.Sdal e Effects in Web Searcho, I nt er n 29 316 (2GL7). Conf e

409 Production of Google, to H. Comm. on the Judiciary, GOQIE0 3815864 ( Apr. 23, 2010) (fAc
competitors. . . Our lontpil precision is why users continue to come to Google. Users may try the bells and whistles of

Bing and other competitors, bGbogle still produces the results. As soon as this ceases to be the case, our business is in
jeopardy. 0); Competition & MkAdgundiultd% .o fRePowag! eA pdpteanidli dx ol
gueries which are seénBbwgBibhg] 66wbeneabd B3 EWte are for

Furthermore, A0.8% of Googleds 6tail d distinct queries a
seen by d$eeasdubamissionfrom Source 208 H. Comm. on the Judiciangource 209000532 (Feb. 17,
2011) (on file with Comm.) (A[W]ithout strong tail perfo

Go o g | Semurce 20D0O0053%53 6 (A[ P]J] oor search engi nealpeakstacchengimece i n t|
performance. 0) .

4105ee, e.g.Submission fronSource 531, to H. Comm. on the JudicigBpurce 531000056 (July 11, 2011) (on file with
Comm. ) (stating that query scale i ncr ea Kesbetter thatchas,thasser en
hi gher value generationo).

411 SeeCompetition & Mkts. Auth. Report Appendix | at 18.

412 Submission fronBource 531, to H. Comm. on the Judiciary, Source@8i874 (May 5, 2011) (on file with Comm.)

(AAs a pl at f or m saple,ithe assocrbed lrenefits bginnootaper off such that eventually additional scale
provides only Souces89000@6u(MNevod) 21, 2011) (on file with C
user satisfaction improves rapidly with increagetex size; above 90 billion documents, it still continues to improve albeit

at a slower rate. o).

413 Innovation and Entrepreneurship Hearatd (statemet of Megan Gray, Gen. CounselRo | 6y Advocat e,
DuckDuckGo).
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enginest* In mobile, Google Search is primarily the default on Android and on &p{S mobile
operating systefh together Android and iOS account for over 9986martphones in the United
States*'® This default position provides Google with a sigrafit advantage over other search engines,
given userg8tendency to stick with the default choice presented. Moreover, market participants
identified several ways Google dissuades even those users who do attempt to switch default search
engines on Chron&®

Google won itself default placement across the mobile and desktop ecosystem through both
integration and contractual arrangements. By owning Android, the &aridst popular mobile
operating system, Google ensured that Google Search remained domamaas evobile replaced
desktop as the critical entry point to the Internet. Documents submitted to the Subcommittee show that
at certain key moments, Google conditioned access to the Google Play Store on making Google Search
the default search engine, auggment that gave Google a significant advantage over competing
search engine8’ Through revenusharing agreements amounting to billions of dollars in annual
payments, Google also established default positions on &ppéfari browser (on both desktapd
mobile) and Mozillés Firefox*'®

In public statements, Google has downplayed the significance of default placement, claiming
thatficompetition is just a click away® However, Googlés internal documents show that when
Google was still jostling fosearch market share, Google executives closely tracked search defaults on
Microsoftds Internet Explorer and expressed concern thaiGmogle defaults could impede Google
Search?°In an internal presentation about Internet Explisrdefault search selémn, Google
recommended that users be given an initial opportunity to select a search engine and that browsers
minimize the steps required to change the default search éftjiiteese discussiofsalong with the
steep sums Google pays Apple and various browsers for default search plackmtbet highlight
the competitive significance of default positions.

414 Id

415 Mobile Operating SysteMarket Share in United States Of Americ&eptember 202@TATCOUNTER,
https://gs.statcounter.com/osarketshare/mobile/unitedtatesof-america(last visited Oct3, 2020)

416 Sybmission from Source 534, to H. Comm. on the Judiciary, 1 (Oct. 14, 2019) (on file with Comm.).

417 See infraSection V.

418 Innovation and Entrepreneurship Hearatdl2 (response to Questions for the Record of Kyle Andeer, Vice Pres., Corp.
Law, Apple Inc.).

419 See, e.g.Adam KovacevichGoo gl eds appr o,dodeLEPUBLIC PadnBLed (May 8, 2009),
https://publicpolicy.googleblog.com/2009/05/googtamproackto-competition.html

420 See, e.g.Production of Google, to H. Comm. on the Judiciary, GaJ&-01196214 (May 31, 2005) (on file with
Comm.).

421 Production of Google, to H. Comm. on the Judici@@QOGHJIG01680749 (February 16, 2006) (on file with Comm.)
(identifying sever al recommendations, including, A[f] ewe
i nnovation by facilitating the userdds ability to switch.
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Independent search engines told the Subcommittee that because thaysatesdhe default
search engine on popular browsers, they face significant business challenges. As a result,
DuckDuckGo said it was compelled to invest in browser technology, including creating its own
browser for Android and iOS and various browseersion'?? It noted, however, tha@the same
default placement challenges exist in the browser market, just one lévelitipthe device makers
requiring millions or billions of dollars to become a default browser on a déftfite.

A fourth challenge facig upstart search engines is the growing number of features and services
that a general search provider must offer to be competitive with Google. Through tBe0ag] a
general search engine could compete through providing organic links alone. Sinte &wloging
now incorporate information boxes and various specialized services directly onto their general search
results page, a market entrant would similarly need to provide a broader set of search features and
services. One market participant told 8igcommittee that this seti@handatory higlguality search
featuresincludes maps, local business answers, news, images, videos, definitiofigiakd
answersy*?* Delivering this variety of features requires access to various sources of data,thaising
overall costs of entry.

Vertical search providers differ from horizontal search engines in several ways. By offering
specialized search focused on a particular topic or activity, they fulfill a separate role and require
distinct tools and expertis€he necessary inputs vary by search vertical. Flight search, for example,
requires access to flight software and data, whereas certain local search providers rely on user
generated content such as reviews. Many vertical providers use structured dataatgmasfrom
third-party databases, rather than from a general index.

A significant challenge for vertical providers is reaching users. Although they serve distinct
needs, most vertical search providers still depend on horizontal search éreyndespeifically on
Googlé to reach user&® In submissions to the Subcommittee, even some of the largest and most
well-known verticals stated that they depend on Google for upit@586 of their traffic*?® Since
Google now also provides vertical search services, it has the incentive and abgigyit® dominance
in horizontal search to disfavor vertical providers that compete with its own vertical search services.
Internal documents from Google show that it has used its dominance in general search to closely track

422 Innovation and Enépreneurship Hearingt 5 (statement of Megan Gray, Gen. Couds®lo| 6y Advocat e,
DuckDuckGo).

4231d. at 5 6.
4241d. at 1.

2Submi ssion from Source 564, to H. Comm. on the Judiciar
important source of tfic for local search services are general search welisijes

426 Submission from Source 564, to H. Comm. on the Judiciary, 5 (Nov. 12, 2019) (on file with Comm.); Submission from
Source 115, to H. Comm. on the Judiciary, 19 (Dec. 27, 2019) (on file withmQg Submission from Source 887, to H.
Comm. on the Judiciary, 3 (Oct. 28, 2019) (on file with Comm.); Submission from Foundem, to H. Comm. on the
Judiciary, 9 (Dec. 12, 2016) (on file with Comm.).
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traffic to competing verticalglemanding that certain verticals permit Google to scrape their user
generated content and demote several verticals. Several market participants told the Subcommittee that
Googlgs preferential treatment of its own verticals, as well as its direct listimjoomation in the

fiOneBox that appears at the top of Google search results, has the net effect of diverting traffic from
competing verticals and jeopardizing the health and viability of their busitiess.

Googlées internal documents and submissionsiftbird-party market participants suggest that
verticals are both a complement to horizontal search as well as a competitive threat to it. One market
participant explained that while vertical search providers can increase demand for horizontal search
engires in the shorterm, they can divert traffic from horizontal search providers in thetemg, as
the growing popularity of a vertical may lead users to navigate to it diféeiyverting traffic from
general search providers, in turn, would deprivartiof both advertiser revenue as well as valuable
click-andquery data. Given these dynamics, a dominant horizontal search provider that also enters
vertical search faces a significant conflict of interest that can skew search results to the detriment of
third-party businesses and users alike.

B. Online Commerce

Online commerce, also known as@mmerce, is the activity of buying or selling products or
services using the Intern®f. E-commerce transactions take place through a variety of channels,
includingonline marketplaces like Amazon Marketplace, where a wide variety of brands and products
from different sellers are sold in one place, or a busieebect to consumer website like Nike.com.

In 2019, the U.S. Census Bureau estimatedramerce retail sas to be about $600 billidi®
compared to just under $33 billion in 20t As the COVIB19 pandemic pushes more American
shoppers online -eommerce growth has explod&dThis is particularly true for online marketplaces,

427 Submission from Source 564, to H. Comm. on the JugictafNov. 12, 2019) (on file with Comm.); Submission from
Source 115, to H. Comm. on the Judiciary, 19 (Dec. 27, 2019) (on file with Comm.); Submission from Source 887, to H.
Comm. on the Judiciary, 3 (Oct. 28, 2019) (on file with Comm.); SubmissionFmmdem, to H. Comm. on the

Judiciary, 9 (Dec. 12, 2016) (on file with Comm.).

428 Submission from Source 407, to H. Comm. on the Judiciary, Soure@08®71 (Nov. 12, 2019) (on file with Comm.).

“2°Press Rel ease, Uu. S. De p 6t taibH-CoBroencen®alesireFourtyQuarter 2G04 Werer s Bur .
$10.0 Billion, Up 13.1 Percent from Fourth Quarter 2000, Census Bureau Reports (Feb. 20, 2002),
https://www2.census.gov/reliaeleases/historical/ecomm/01g4.ddefiningec o mmer ce as fisales of go
where an order is placed by the buyer or price and terms of sale are negotiated over an Internet, extranet, Electronic Data
Interchange (EDI) networlelectronic mail, or other comparable online system. Paymayg or may not be made onling

0press Release, U.S. Depodt of Co mommerce SaledtdthQuart€@ 20is us Bur .
https://www?2.census.gov/retail/releases/historical/lecomm/19qg4.pdf

“lPpress Release, U.S. Depdt o f-Cofimencen®alesieFourth)Quarter 2004 Weral s Bur .
$10.0 Billion, Up 13.1 Percent from Fourth Quesr2000, Census Bureau Reports (Feb. 20, 2002).
https://www?2.census.gov/retail/releases/historical/lecomm/01q4.pdf

42 Gayle KestenAs Onl i ne Pri ces |chasingPavereDecliredoo=ERBETAIL (JU§ 13P2020),
https://blog.adobe.com/en/2020/07/13dadine-pricesincreaseconsumerspurchasingpowerdeclines.html#gs.dv6lwa
(A[ Tlotal online spending of $73 b-overyic @mseeci@ayoanbrEwWe mar k e d
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where sales for essential itefike groceries, masks, and electronics for home offices increased
sharply in the wake of the panderfifé.

An online marketplag® most basic function is to serve as a platform that connects buyers and
sellers. Marketplaces include product listings from a variety of sellers. Some online marketplaces, such
as Amazon and eBay, aim to be fully integrated, rualtegory ecommerce site Other marketplaces,
however, operate as vertical, singkgtegory sites, such as Newegg.com, for computer hardware and
consumer electronics. The primary customersofmmerce marketplaces are customers looking to
buy an item or service online, and messes looking to sell goods or services to customers online.
Because of this, a successful marketplace must be attractive to consumers grattthsellers.

The consumefacing side of the marketplace allows users to search for and purchase products
Most online marketplaces offer features that enable users to compare competing products based on
details like their price, popularity, and customer satisfaction reviews. Amazon is by far the largest
marketplaceé3* Other marketplaces that are popular veitimsumers include eBay, Walmart, and
Wayfair #3°

Online marketplaces also serve thirarty sellers. Thirgbarty sellers have needs that are
distinct from consumers visiting the marketplace to make a purchase. Thdaatigrside of the
business consis of providing thireparty sellers with a platform to list their products for consumers to
purchase. Often, the marketplace will supply vendors with services such as inventory tracking and
pricing recommendations. Online marketplaces usually offer additpaid services to thhparty
sellers such as advertising and fulfilment services, consisting of warehousing, packing, and shipping.

The businesses that own and operateramerce marketplaces may host only independent,
third-party seller listingsor list their own items for sale alongside thpdrty sellers. Amazon

LIPSMAN, EMARKETER, US ECOMMERCE BY CATEGORY 2020:HOW THE PANDEMIC IS RESHAPING THEPRODUCT CATEGORY

LANDSCAPE (July 22, 2020)https://www.emarketer.com/content/asommercéiy-category2020( i US ecommer ce S
will surge 18.0% to $709.78 billion, while brigkndmortar retail sales will experience a historically significant decline of

14. 0% to $4.184 trillion.0).

433 FEEDVISOR 2020Q4 TRENDS ANDPROJECTIONS THE DIGITAL REVOLUTION OF RETAIL AND E-MARKETPLACESat 2 3, 5

(2020) (showing that Grocery and Gourmet sale®\mazon and Walmart were up 91% and 46% over the months of

March and April 2020, respectively, compared to Februaeg;adsoGiselle AbramovichHow COVID19 is Impacting

Online Shopping BehavipADOBE: COVID-19 (Mar. 26, 2020)https://blog.adobe.com/en/2020/03/26/hoowid-19-is-
impactingonline-shoppingbehavior.html#gs.dv63z{Feporting that afterthe COVIR 9 out br eak, HApur chas
cough & flu products increased 198%, while online purcha

434 See, e.g ANDREWLIPSMAN, EMARKETER, TOP10US ECOMMERCECOMPANIES2020(Mar. 10, 2020),
https://www.emarketer.com/content/tdf-usecommerceompanie2020( f or ec ast i wgnmérceanarken 6 s e
share for 2020 at 38.7%, compared to sequade Walmart at 5.3% and thipdace eBay at 4%); see alsdProduction of
Amazon, to H. Comm. on the Judiciary, AMAZON_HJC 00061156 (Oct. 30, 2019) (on file with Comm.) (showing that
Amazon.com was about five times larger than eBay in 2018, its next closest marketplace competitor at the time).

435 ANDREW LIPSMAN, EMARKETER, TOP10US ECOMMERCE COMPANIES2020(Mar. 10, 2020),
https://www.emarketer.com/content/tdf-usecommerce&eompanies2020
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Marketplace is an example of the latter, in that customers view Amazon Retail offers for its own
privatelabel brands, such as AmazonBasit®silongside independent, thiphrty sellerffers.
Amazon Retail also acts as a reseller of braghe items, purchasing items like L&vjeans from a
wholesaler, and then reselling them on the marketplace. In these circumstancesrthiséllers are
both customers and competitors of onlinegkagplaces.

Marketplace operators benefit financially from the sale of services teghity sellers and
consumer$3’ On the sellefacing side of their business, marketplaces usually take a cut cptriryl
sales and charge fees for salelated serices like fulfillment, payment, and advertising. If the
marketplace operators also sell products on their own platforms, they make money like a typical
retailer from the difference between the wholesale and retail price. Marketplaces may also make
money fom fees paid by customers to participate in membership programs. For example, Amazon
offers Amazon Prime for $119 per year as a paid membership program that provides customers with
benefits such as unlimited free shipping on eligible items and digiansing vided?8 Other revenue
sources for marketplaces may include credit card and gift card services that are tied to the¥fatform.

A few large companies dominate the@mmerce industry, and Amazon is the clear leader
among them. The markedsearch company eMarketer estimates that Amazon is about eight times
larger than eBay and Walmart in terms of market std@ther metrics further demonstrate
Amazorts role as a gatekeeper fecemmerce. Amazon is the messited website globally for-e
commerce and shoppifity;and recent analyses suggest that over 60% of all online product searches in
the U.S. begin on Amazon.cditt.

436 Production of Amazon,toH Comm. on the Judiciary, 1 (Oct. 14, 2019)
Amazon private brand that launched in 2009. The brand offers a number of products, including electronics accessories,
l uggage, and office products. o).

437 See, e.g. Amaza.com, Inc., Quarterly Report (Form-£) 18 (July 31, 2020),
http://d18rn0p25nwr6d.cloudfront.net/CIB001018724/a77b58339b84851-8f37-0b012f922b9.pdf(showing net sales

for third-party seller services increased from $23 billion in the first six months of 2019 to $32 billion in the first six months
of 2020).

438 Production of Amazon, to H. Comm. on the Judiciaiy2 (Oct. 14, 2019) (on file with @nm.).

43 See, e.g. Amazon.com, Inc., Annual Report (Form-KD 23, 47 (Jan. 31, 2017),
https://www.sec.gov/Archives/edgar/data/1018724/00010187240700¥mzR20161231x10k.htm

440 ANDREW LIPSMAN, EMARKETER, TOP10US ECOMMERCE COMPANIES2020(Mar. 10, 2020),
https://www.emarketer.com/content/tdf-usecommerceompanis-202Q

441 \Worldwide ECommerce and Shopping Category Performasna&LAR WEB (July 2020),
https://pro.similarweb.com/#/industry/overviewBmmerce_and_Shopping/999/1m/?webSource=Tskalwing that
Amazon had 2.6 billion visits compared to 940.8 million for eBay in July 2020).

442 |_ucy Koch,Looking for a New Product? You Probably Searched Ama&MARKETER (Mar. 31, 2019),
https://www.emarketer.com/content/look#fy-a-newproductyou-probablysearcheéhmazon(last visited Oct. 3, 2020)
(citing FEEDVISOR THE 2019AMAZON CONSUMERBEHAVIOR REPORT14(2019); see alsOVUNDERMAN THOMPSON
COMMERCE, THE FUTURE SHOPPERREPORT2020,11(2020)(on file with Comm.).
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Amazorés dominance in-eommerce extends to its role as a marketplace operator and its
relationship with sellers. Becamsf its size and scale, no other marketplace comes close to providing
sellers with access to such a large pool of buyers, as well agelatesl services. There are over 112
million Prime members in the United Staieabout 44% of the adult populatiorhd number of Prime
members has doubled since reaching 50 million members in 2015, with Amazon projecting additional
growth43 Amazon.com has 2.3 million active sellers on its marketplace worldfidle comparison,
Amazoris closest @ommerce competitor, Wmart, has roughly 54,000 sellers on its marketptée.

In general, the more sellers a platform has, the more buyers it can attract and vit® deading
to a competing online marketplace, sellers feel forced to be on Amazon because that isevhere th
buyers aré#’

If current trends continue, no company is likely to pose a threat to Alisagominance in the
near or distant future. Although some alternatives to Amazon have experienced growth during the
pandemic, there is still a massive dmgtween the market leader and its competittrSeveral factors
privilege Amazon as the dominanrtemmerce marketplace, and also make entry or expansion by a
challenger unlikely. While some of these barriers to entry are inherertoimmercé such as
eonomies of scale and network efféctsthers result from Amazd@smanticompetitiveconduct. As
discussed elsewhere in the Report, Am@@tquisition strategy and many of its business practices
were successfully designed to protect and expand its market péw Amazon executive referred to
some of these tactics as the com@aniig Moatsp and suggesteoubl[ing] dowrd on them in a
business strategy documéfitSimilarly, in 2018, an investment analyst report expressed skepticism

443 Press Release, Consumer Intelligence Ragners, LLC, U.S. Amazon Prime MembgrSlow, Steady Growth (Jan.

16, D20), https://files.constantcontact.com/150f9af2201/9f9e40thd6-4366-ad 76552ae3daadf0.pdfast visited Oct. 3,

2020); £eTodd BishopAmazon Tops I8V Paid Prime Subscribers Globally After Record Quarter for Membership

Program GEEKWIRE (Jan. 30, 20200ttps://www.geekwire.com/2020/braak-amazortops 150mpaid-prime-members
globally-recordquarter/ Parkev TatevosiaW/ill Amazon Prime Reach 200 Million Members by the End of 2020?

MoOTLEY FooL (July 18, 2020)https://www.fool.com/investing/2020/07/18/w#élmazorprime-reach200-million-
membersoy-the.asp noting a 29% increase in Amazoné6és revenue in t
2019, primarily as aesult of COVID19).

444 Number of Sellers on Amazon Marketpldd@RKETPLACE PULSE, https://www.marketplacepulse.com/amazon/number
of-sellers(last visited Oct. 3, 2020)

“SWal martodos Fulfill ment Ser yMABKETPLAGE PULSE Gépt. B2020) Not Seeing Ac
https://www.marketplacepulse.com/altis/walmartsulfillment-servicefor-sellersnotseeingadoption

446 Stigler Report aB8 (describing indirect, mutSided network effectsine o mmer ce, noting that #Ain
platforms, which intermediate trade between sellers and buyers, a buyeotdesctly benefit from the presence of other
buyers but does benefit from the presence of more seliels o ar e i n turn attracted by the

447 Submission from Source 718, to H. Comm. on the Judiciary, 5 (Oct. 14, 2019) (onffil€awtm.).

448 ANDREW LIPSMAN, EMARKETER, TOP10US ECOMMERCE COMPANIES2020(Mar. 10, 2020),
https://www.emarketer.com/content/tdf-usecommerceompanies2020(illustratn g t hat al t hough Wal m:
share of the U.S. retaiteommerce market will allow it to overtake eBay for second place, it will remain a distant second to
Amazon).

449 Production of Amazon, to H. Comm. on the Judiciary, AMAZON_HJC_00068510 (S2p1@) (on file with Comm.).
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about Walmaids abilityto challenge Amazon, commentin§yV]e are concerned Amaz&Prime
membership program is fortifying an impenetrable moat around its custotrfers.

C. Social Networks and SociMedia

Social media products and services include social networkiegsaging, and media platforms
designed to engage people by facilitating sharing, creating, and communicating content and
information onling®>! Although the boundaries tfie social media market are impreci§8ésocial
media platforms generally allow usens their networks to interact with people or groups they know,
display content through linear feeds, or otherwise add socially layered functionality for services online,
usually through a mobile app. In response to the Comristtequests for informatigiseveral market
participants said they view social media as driven by networks, while many social media products and
services include common functionalities, such as public profiles, curated feeds, followers, messaging,
and other use cas#¥.0thers focu®n certain aspects of public and private communicafiths.

A principal feature of social media platforms is that they typically offer their services for a zero
monetary price to the platfo@musers?>® The platform develops a service it hopes will attencritical
mass of users to then attract advertisers to the plaffS'8ame social media companies offer
additional services to users for a price or allow users to pay for additional functionality. For example,
LinkedIn Premium provides users with gotion to pay for additional features, such as their network
and inapp messaging insight¥’

40Seelydia Ramsey Pflanzewa | mart 6 s tal ks with an insurance gBuwsnt cou
INSIDER (Apr. 3, 2018) https://www.businessinsider.com/morgstanleywhy-walmartcould-bid-on-humana20184.

451 Competition & Mkts. Auth. Report at 53.

452 Jan H. Kietzmann, Kristopher Hermkens, lan P. McCarthy & Bruno S. Silv&steial Media? Get Serious!
Understanding the Functional Building Blocks of Social Me&i#&Bus. HORIZONS241(2011),
http://summit.sfu.ca/system/files/iritems1/18103/2011_social_media_bh.pdf

453 Submission from Source 247, to H. Comm. on the Judiciary, Soure@aB00D00006 (Oct. 23, 2019) (on file with
Comm.); Competition & Mkts. Auth. Report 88.

454 Submission from Source 471, to H. Comm. on the Judiciary, 4 (Oct. 15, 2019) (on file withConimii[ T] her e ar €
number of other competitors who focus on different or additional aspects of public and private communication. For

example, some competitors focus on sharing and expression though images and other media (e.g., Instagram, YouTube, and
Pintaest). Some companies focus more on private communications (e.g., WhatsApp, Snap (for the most part), Facebook,
Signal, and Telegram). Other companies focus on communications about specific topics (e.g., Discord for gaming and

Slack for workplace communitai ons) . 0) .

455 Submission from Source 164, to H. Comm. on the Judiciary, Soure@QE4L5 (Oct. 28, 2019) (on file with Comm.)
(describing howonline advertising requires building an ad product, a sales team to sell that product, the engineering and
productcapacity to target and measure the effectiveness of those ads.)

456 FloNA M. SCOTTMORTON& DAVID C.DINIELLI, OMIDYAR NETWORK, ROADMAP FOR ANANTITRUST CASE AGAINST
FACEBOOK 3 (June 2020) [hereinafter Omidyar Network Rephbttps://www.omidyar.com/wp
content/uploads/2020/06/Roadmiap-an-Antitrust CaseAgainstFacebook. pdf

47 LINKEDIN PREMIUM, https://premium.linkedin.conflast visited Oct. 3, 2020).
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Social media platforms with a larger network of users are more likely to attract users and
advertiser$®®In a briefing to Subcommittee members and staff, Braitt§ the President of
Microsoft, described this value:

You dor@ always need to have a proven business model to attract capital. You just need
an idea that will get a lot of users. And then people assuni# fyod a way to turn that
usage into dusiness model that will produce revenue. @&hbeen very important for

the US. It distinguishes us and allows venture funding. Bhemmething magical

about 100 million active monthly users (MAU) in the United States. At that level a
company becomesfarce unto themselves. If you see a company acquire another
company thak in the same product market and is on the path to reach 100 million

MAU, thatss more likely to raise a competitive concern. Historically, | think regulators
were slow to notice thassue?>®

As another market participant describes$iatiracting a critical mass of users is essential
to delivering a viable social network, as there is no reason for users to start using a social
network if there is no one there with whom they can echif®®

Social media companies may also focus on attracting particular types or groups of consumers to

differentiate themselves from larger compariféddany of the topranking apps on iOS are
complementary to popular social media applications. For exabarz Cam, a vintagmspired
photo-editing app used with TikTok, was popular in the U.S. in 2628imilarly, Lens is a popular

iIOS app thaallows users to browse, like, and comment on photos and videos on Instagram using the
Apple Watch?*®?

458 production from Facebook, to H. Comm. on the Judiciary, FB_HJC_ACAL_00059100 (Apr. 6, 2012) (on file with
Comm.) (AAdvertising is a scale t hi mwghecoindintereatiogtdbig unt i |
brands. 0) .

459 Briefing with Brad Smith, President, Microsoft, in Washington, D.C. (June 23, 2020).

460 Sybmission from Source 164, to H. Comm. on the Judiciary, Soure@0E4 4 (Oct. 28, 2019) (on file with Comm.).
But seeBundeskartellamt, B&2/16, Case Summarkacebook, Exploitative business terms pursuant to Section 19(1)
GWB for inadequatdata processing, 8 (Feb. 15, 2019),
https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Fallberichte/Missbrauchsaufsicht/2@19/B6
16.pdf?__blob=publicationFile&v=4 At least as far as the services affected in this case arernedcé is not sufficient

to have a 6critical masso6 of users or technical, financi

markets and be as successful as on the original market. As the example of Google+ has shown, axsetwspeet to
have the same reach when providing a different type of

461 Competition & Mkts. Auth. Report at 115.

S

462 Michelle Santiago Cortef,hese Are the Ti kTok EdiYouwmrg APp@rsREWEERNGDYVRa Be e

(Mar. 25, 2020)https://www.refinery29.com/ens/tik-tok-editing-apps(last visited Oct. 3, 2020).

463Zac Hall,Lens Is a Modern and Featufeacked Instagam App for Apple Watch that Works Without the iPhone
9TO5MAC (Apr. 24, 2019) https://9to5mac.com/2019/04/24/leimstagramfor-applewatch/(last visited Oct. 3, 2020).
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Due tonetwork effects in the social media market, new entrants may choose to begin as a
complement by relying on the incumbent platfGrapplication programming interfaces (APIs) such
as Facebodk Open Graph or Twittés search AP154 However, because incumbegsiatforms control
access to these APIs and can foreclose access to a complementary app that is successful or gaining
userst®® some market participants view relying on these platforms to reach users as a constant business
risk.**¢ One market participant ed that in addition to harming their business, these actions also
firestrict user@ability to multthome and increase barriers to entry, including network effects and
switching costsr*®’

Given Faceboaks dominance, the primary way for new entrants topetmis to attract a
subgroup or nich&?® One market participant explaindgg&ompetitors may be limited to niche
strategies that do not challenge the incumbent directly. For example, Facebook (including Instagram)
is by far the most popular social netwargiplatform. Although there are several competitors, such as
LinkedIn, and fasgrowing new entrants, such as TikTok, most or all employ niche strategies to
varying degrees, and most have far less user engagement, attention, and data and a smaller share of
advertising revenue than Faceba@d®

1. Social Networks are Distinquishable from Social Media

While a broad view of the social media market is useful for considering the wider landscape for
social data and online advertisiffdjt is important to focus on the actual use, demand, and
substitutability of social products when examining competition among social platforms Bhihe.
critical distinction between social networking and social media markets is how people use the

464 Omidyar Network Reporat 22.

5|d.at2225; Submission from Source 471, to H. Comm.Inorn t he
around 2010, [Source 471] restricted the access of our API by som@dniyddeveloperbecause we hadggiificant
concerns regarding somethipdar t y devel opers use of [ Source 471]6s priv.

471] determined such changes were necessary to ensure th

466 Submission from Soae 164, to H. Comm. on the Judiciary, Source-06@23 (Oct. 28, 2019) (on file with Comm.);
Submission from Source 471, to H. Comm. on the Judiciary
business would be affected if other social networking networks were to disallowposisy. . . to their platforms or

discontinue APIs central to the functionalityafrpr oduct s or services. 0) .

467 Submission from Source 471, to H. Comm. on the Jugici® (Oct. 15, 2019) (on file with Comm.).
468 Omidyar Network Repot 16.

469 Submission from Source 407, to H. Comm. on the Judiciary, 4 (Nov. 1, 2019); Competition & MKkts. Auth. Report at 55
(ADiIi fferentiation can i n deglattorims, alleweng forche seuxniesrtse ntcoe aocfc epsl sa tnfu

470 Submission from Source 164, to H. Comm. on the JudicBoyrce32-000014 (Oct. 28, 2019) (on file with Comm.)
(di scussing how they see fisocitaHounghitahey tcksmdtast ltiomip ett h

471 SeeUnited States v. Microsoft Corp., 253 F.3d 34, %1 (D.C. Cir.2001f A[ T] he rel evant mar ket |
products O6reasonably inter chang equitihgdintedyStatesornDe Bante&rC&®51f or t h
U.S. 377, 395 (1956)kee alscCompetition & Mkts. Auth. Report dt17 18 ( fi helcloseness of competition between

different platforms depends on the degree to which consumers consider them substitutes, rather tleam tihevhidh

they share common functionalities. 0).
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platform. As Germangs Federal Cartel Office (Bundeskartellamt) and the United Kingslom
CompetitionandMarket Authority (CMA) have noted, the specific demand for social netwidgks
fundamentally different from the demand for other social méftfa.

Social network platforms facilitate their users finding, interacting, and networking with other
people they already know online, and by providirfgieh social experiencghrough features on their
products?”® People regularly use social network platfotmgxchang@experiences, opinions and
contents among specific contacts which the users define based on idfftity.

In contrast, social media platforms principally facilitate the distribution and consumption of
content. Much of the content on YouTukar, example, can be enjoyed by users with a wide range of
relationships to the person posting, including by strarfge@&imilarly, TikTok describes itself as a
fglobal platform for users to express their ideas by sharing videos with a broader condfititrity.
light of this distinction, the CMA concluded that YouTube is focused on offering content and does not
compete with Facebook, facilitating communication and sharing content among groups of friends who
choose each other and enjoy content in large jaduse of those relationshifss.

In sum, social networking sites have a robust social graph, whereas aanit sites do
not#78 Although users can share videos or stream events on Facebook and YouTube in similar ways,
there is a fundamental differem between sharing a video among a pésssocial network on
Facebook, Instagram, or WhatsAppuch as a chifi first stepd and broadcasting it publicly on
YouTube. While people may spend significant time on both YouTube and FacEbtiase firms
provide distinct services to their users, and including both in the same market would be inconsistent
with how users engage with each platform.

472 Competition & Mkts. Auth. Report &4 (citing Bundeskartellamt (Feb. 6, 2019) -B&16, para. 249,
https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Entscheidungen/MissbrauchsaufsichtZ2319/B6
16.pdf?__ blob=publicationFile&v35

473 Id.
474 |d
475 Omidyar Network Repost 6.

“Letter from Michael Beckerman, Vice Pres., Head of U.
Subcomm. on Antitrust, Commercial and Admin. Law ofltheComm. on the Judiciary, Hon. F. James Sensenbrenner,
Ranking Member, Subcomm. on Antitrust, Commercial and Admin. Law of the H. Comm. on the Judiciary, Hon. Jerrold
Nadler, Chairman, H. @m. on the Judiciary &on. Jim Jordan, Ranking Member, H. Conon.the Judiciary (July 29

2020) at 1https://docs.house.gov/meetings/JU/JU05/20200729/110883/HHRGU0520200729SD005. pdf

477 Omidyar Network Reprtat6.

478 THOMAS CUNNINGHAM, POSSIBLEEND STATES FOR THEFAMILY OF APPS(2018)(on file with Comm.) (discussing social
networking platforms with comparable and orthogonal social graphs.).

419 Average Time Spent Daily on Social Media (Latest 2020 DBR)ADBAND SEARCH,
https://www.broadbandsearch.net/blog/averdgiy-time-on-sociatmedia#poshavigation4 (last visited Oct. 3, 2020).
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2. Market Concentration

Social platforms that are within a broad definition of social media include YouTube, Facebook
and its family of produc® Instagram, Messenger, and WhatsApgs well as TikTok, Twitter,
LinkedIn, Pinterest, Reddit, and TumBif.According to Facebodk internal market data, YouTube
and Facebodlk family of products were by far the most popsiacial media sites by Monthly Active
Persons (MAP) as of December 2d%9.

Social Media Companies by Monthly Active Persons (MAP) in Million&?
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The social network marketplace is highly concentrated. Facebook (1.8 billion users) and its
family of produ¢sd WhatsApp (2.0 billion users), Instagram (1.4 billion usrélave significantly
more users and time spent on its platform than its closest competitors, Snapchat (443 million users) or
Twitter (582 million users}®® TikTok is growing quickly and is oftereferenced as evidence that the

480 Compdition & Mkts. Auth. Report af15n.140(indicating that there are several other smaller firms that conform to this
definition of social media but lack a significant user base).

481 production of Facebook, to H. Comm. on the JudiciaryHIB-00086585 (Jar2020) (on file with Comm.).

482 prepared by the Subcomm. based Production of Facebook, to H. Comm. on the Judigii¢:FIR86585 (Jan.
2020) (on file with Comm.). (metrics collected by Facebook, Inc.).

483 THOMAS CUNNINGHAM, POSSIBLEEND STATES FOR THEFAMILY OF APPS(2018)(on file with Comm.) (discussing social
networking platforms with comparable and orthogonal social graphs.).
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social media landscape is competiti#&Although it meets the broad definition of social media as a
social app for distributing and consuming video content, TikTok is not a social network.

D. Mobile App Stores

Mobile application stores (app stores) are digital stores that enable software developers to
distribute software applications (apps) to mobile device d8afsmobile app is a standardized piece
of software optimized for use on a mobile device. Users can ittgsaoftware to access digital
content or services, share content, play games, or make transactions for physical goods and services.
Apps are configured to run on a deviceperating system dnative app® These apps may be pre
installed on a mobileaVice as a component of the operating system or by the device manufacturer,
downloaded from an app store, or loaded directly from the web using a bdowpeocess referred to
as sideloading. Software developers upload apps and updates to app storedilendierice users
can then install apps by downloading them from the app store to their device.

App stores include free and paid apps that charge a fee. In addition to allowing users to install
apps, app stores enable users to search, browse, and/fewlsréor apps, as well as remove apps from
their device$®® The leading app stores also offer tools and services to support developers to building
apps for the app stof&’ App stores have rules that govern the types of apps permitted in the app store,
conduct of app developers, how users pay for apps, the distribution of revenue between the app and the
app store, and other details regarding the relationship between the app store operator and the app
developers that distribute apps through the $fre.

App stores provide mobile device users with a sense of trust and security that the apps they
install from an app store have been reviewed, will not harm théusebile device, will function as

484 SeeAlex ShermanTikTok reveals detailed user numbers for the first ti@BC (Aug. 24, 2020),
https://www.cnbc.com/2020/08/24/tiktelkevealsus-globatusergrowthrnumbersfor-first-time.html

485 See e.g.Production of Apple, to H. Comm. on the Judiciary, HIC_APFI00003 (Oct. 14, 2019) (on file with

Comm.); Letter from Executive at Source 736, to Members of the Subcomm. on Antitrust, Commercial and Admin. Law of
the H. Comm. on the Judiciary, 4 (Oct. 31, 2019) (on file with ConBBR)CSCOMPETITION, INNOVATION, LAW & PoL&r

CTR, DIGITAL ERA COMPETITION: A BRICSVIEW 347 (2019),
http://bricscompetition.org/upload/iblock/6al/brics%20book%20full.pdf

486 NETH. AUTH. FORCONSUMERS& MKTS. MARKET STUDY INTO MOBILE APPSTORES20(2019),
https://www.acm.nl/sites/default/files/documents/maidtetdyinto-mobile-appstores.pdfhereinafer Neth. Auth.
for Consumers & Mkts Study].

487 Id

488 SeeApple App Store Review Guidelin@®PpLE https://developer.apple.com/apore/review/guidelines/#legahpple
Developer Program License AgreemeXitPLE, https://developer.apple.com/services
account/agreement/XV2A27GUJ6/content/gd@bogle Play Developer Policy Cent€&00OGLE,
https://play.google.com/alnit/developeicontentpolicy/; Google Play Developer Distribution AgreemeBOOGLE,
https://play.google.com/intl/ALL_us/about/develojhistributionagreemenhtml .
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intended, and will not violate user privat®j App stores alo reduce customer acquisition costs for app
developers by allowing developers to reach an extraordinarily large consunierevasg mobile

device user in the U.S. is addressable by developing for the Apple App Store and the Google Play
Store. By reducinghe costs of app developers, app stores help make software applications more
affordable for consumefs?

Deloitte has explained that app stores provide developers with various benefits, including
providing a consistent interface and experience for useesmobile operating system, a secure
platform for apps, storage systems for hosting apps and managing downloads and updates, and billing
and payment management systems that can reduce overhead for detV&i@pgie and Google also
provide developers wh softwaredevelopment tools to create, test, and publish apps; technical support
and analytics tools; and tutorigf&.

The mobile operating system on a device determines which app stores the user can access. The
provider of the mobile operating systeetermines which app stores may be-ipstalled on devices
running the operating system, and whether and how additional app stores may be installed. As
discussed elsewhere in the Report, both Apple and Google have durable and persistent market power in
themobile operating system market; iOS and Android run on more than 99% of mobile devices in the
U.S. and globally®3 There are high switching costs in the mobile operating system market and high
barriers to entry. Dut® their dominance in the mobile operat system market, Apple and Google
have the power to dictate the terms and extent of competition for distributing software on to mobile
devices running their respective mobile operating sysf&ms.

The Google Play Store is the primary app store instalheall Android devices. The Apple
App Store is the only app store available on iOS deVi®espps are not interoperable between
operating systends native apps developed for iOS only work on iOS devices, and native apps

489 SeeCEO Hearing Transcript at 3 (response to Questions for the Record of Tim Cook, CEO, Apple Inc.)
https://docs.house.gov/meetings/JU/JU05/20200729/110883/HHRGU0520200729QFR054.pdf See als@oHN
BERGMAYER, PUBLIC KNOWLEDGE, TENDING THE GARDEN: HOW TO ENSURE THATAPPSTORESPUT USERSFIRST 1, 5, 18
(2020),https:/mww.publicknowledge.org/wpontent/uploads/2020/06/Tending_the Garden.pdf

490 Production of Apple, to H. Comm. on the JudiciakyJC_APPLE_000003 (Oct. 14, 2019) (on file with Comm.); Neth.
Auth. for Consumers & Mkts. Study at 108.

491 DELOITTE, THE APPECONOMY IN THE UNITED STATES 8 (2018),
https://www.ftc.gov/system/files/documents/public_comments/2018/6801680048d-0121-155299.pdf

492 Neth. Auth. for Consumers & Mkts. Study at 29.
4% 1d. at 15.

4% geeData and Privacy Heagat 15 (statement of Maurice E. Stucke, Prof. of Law, Univ. of Tennessee, and Ariel
Ezrachi, Slaughter and May Prof. of Competition Law, Univ. of Oxford, Fellow, Pembroke Coll., Dir., Oxford Ctr. For
Competiti on htigsy/doasthduseRyovimeetings/JU/JU05/20191018/110098/HHGU0520191018
SDO010.pdf

4% Neth. Auth. for Consumers & Mkts. Study at 4, 21.
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