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 INTRODUCTION 

 

A. Chairsô Foreword 

 

In June 2019, the Committee on the Judiciary initiated a bipartisan investigation into the state 

of competition online, spearheaded by the Subcommittee on Antitrust, Commercial and Administrative 

Law. As part of a top-to-bottom review of the market, the Subcommittee examined the dominance of 

Amazon, Apple, Facebook, and Google, and their business practices to determine how their power 

affects our economy and our democracy. Additionally, the Subcommittee performed a review of 

existing antitrust laws, competition policies, and current enforcement levels to assess whether they are 

adequate to address market power and anticompetitive conduct in digital markets. 

 

Over the course of our investigation, we collected extensive evidence from these companies as 

well as from third partiesðtotaling nearly 1.3 million documents. We held seven hearings to review 

the effects of market power onlineðincluding on the free and diverse press, innovation, and privacyð

and a final hearing to examine potential solutions to concerns identified during the investigation and to 

inform this Reportôs recommendations. 

 

A year after initiating the investigation, we received testimony from the Chief Executive 

Officers of the investigated companies: Jeff Bezos, Tim Cook, Mark Zuckerberg, and Sundar Pichai. 

For nearly six hours, we pressed for answers about their business practices, including about evidence 

concerning the extent to which they have exploited, entrenched, and expanded their power over digital 

markets in anticompetitive and abusive ways. Their answers were often evasive and non-responsive, 

raising fresh questions about whether they believe they are beyond the reach of democratic oversight. 

  

Although these four corporations differ in important ways, studying their business practices has 

revealed common problems. First, each platform now serves as a gatekeeper over a key channel of 

distribution. By controlling access to markets, these giants can pick winners and losers throughout our 

economy. They not only wield tremendous power, but they also abuse it by charging exorbitant fees, 

imposing oppressive contract terms, and extracting valuable data from the people and businesses that 

rely on them. Second, each platform uses its gatekeeper position to maintain its market power. By 

controlling the infrastructure of the digital age, they have surveilled other businesses to identify 

potential rivals, and have ultimately bought out, copied, or cut off their competitive threats. And, 

finally, these firms have abused their role as intermediaries to further entrench and expand their 

dominance. Whether through self-preferencing, predatory pricing, or exclusionary conduct, the 

dominant platforms have exploited their power in order to become even more dominant. 

  

To put it simply, companies that once were scrappy, underdog startups that challenged the 

status quo have become the kinds of monopolies we last saw in the era of oil barons and railroad 

tycoons. Although these firms have delivered clear benefits to society, the dominance of Amazon, 

Apple, Facebook, and Google has come at a price. These firms typically run the marketplace while 
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also competing in itða position that enables them to write one set of rules for others, while they play 

by another, or to engage in a form of their own private quasi regulation that is unaccountable to anyone 

but themselves.  

 

The effects of this significant and durable market power are costly. The Subcommitteeôs series 

of hearings produced significant evidence that these firms wield their dominance in ways that erode 

entrepreneurship, degrade Americansô privacy online, and undermine the vibrancy of the free and 

diverse press. The result is less innovation, fewer choices for consumers, and a weakened democracy. 

  

Nearly a century ago, Supreme Court Justice Louis Brandeis wrote: ñWe must make our 

choice. We may have democracy, or we may have wealth concentrated in the hands of a few, but we 

cannot have both.ò Those words speak to us with great urgency today.  

 

Although we do not expect that all of our Members will agree on every finding and 

recommendation identified in this Report, we firmly believe that the totality of the evidence produced 

during this investigation demonstrates the pressing need for legislative action and reform. These firms 

have too much power, and that power must be reined in and subject to appropriate oversight and 

enforcement. Our economy and democracy are at stake. 

 

As a charter of economic liberty, the antitrust laws are the backbone of open and fair markets. 

When confronted by powerful monopolies over the past centuryðbe it the railroad tycoons and oil 

barons or Ma Bell and MicrosoftðCongress has acted to ensure that no dominant firm captures and 

holds undue control over our economy or our democracy. We face similar challenges today. 

Congressðnot the courts, agencies, or private companiesðenacted the antitrust laws, and Congress 

must lead the path forward to modernize them for the economy of today, as well as tomorrow. Our 

laws must be updated to ensure that our economy remains vibrant and open in the digital age.  

 

Congress must also ensure that the antitrust agencies aggressively and fairly enforce the law. 

Over the course of the investigation, the Subcommittee uncovered evidence that the antitrust agencies 

failed, at key occasions, to stop monopolists from rolling up their competitors and failed to protect the 

American people from abuses of monopoly power. Forceful agency action is critical. 

 

Lastly, Congress must revive its tradition of robust oversight over the antitrust laws and 

increased market concentration in our economy. In prior Congresses, the Subcommittee routinely 

examined these concerns in accordance with its constitutional mandate to conduct oversight and 

perform its legislative duties. As a 1950 report from the then-named Subcommittee on the Study of 

Monopoly Power described its mandate: ñIt is the province of this subcommittee to investigate factors 

which tend to eliminate competition, strengthen monopolies, injure small business, or promote undue 
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concentration of economic power; to ascertain the facts, and to make recommendations based on those 

findings.ò1  

 

Similarly, the Subcommittee has followed the facts before it to produce this Report, which is 

the product of a considerable evidentiary and oversight record. This record includes: 1,287,997 

documents and communications; testimony from 38 witnesses; a hearing record that spans more than 

1,800 pages; 38 submissions from 60 antitrust experts from across the political spectrum; and 

interviews with more than 240 market participants, former employees of the investigated platforms, 

and other individuals totaling thousands of hours. The Subcommittee has also held hearings and 

roundtables with industry and government witnesses, consultations with subject-matter experts, and a 

carefulðand at times painstakingðreview of large volumes of evidence provided by industry 

participants and regulators.  

 

In light of these efforts, we extend our deep gratitude to the staff of the Subcommittee and Full 

Committee for their diligent work in this regard, particularly during the COVID-19 pandemic and 

other challenging circumstances over the past year.  

 

Finally, as an institutional matter, we close by noting that the Committeeôs requests for 

information from agencies and any non-public briefings were solely for the purpose of carrying out our 

constitutionally based legislative and oversight functions. In particular, the information requested was 

vital to informing our assessment of whether existing antitrust laws are adequate for tackling current 

competition problems, as well as in uncovering potential reasons for under-enforcement. The Report 

by Subcommittee staff is based on the documents and information collected during its investigation, 

and the Committee fully respects the separate and independent decisional processes employed by 

enforcement authorities with respect to such matters. 

 

Although the companies provided substantial information and numerous documents to the 

Subcommittee, they declined to produce certain critical information and crucial documents we 

requested. The material withheld was identified by the Committee as relevant to the investigation and 

included, primarily, two categories of information: (1) documents the companiesô claimed were 

protected by common law privileges; and (2) documents that were produced to antitrust authorities in 

ongoing investigations, or that related to the subject matter of these ongoing investigations.  

 

Institutionally, we reject any argument that the mere existence of ongoing litigation prevents or 

prohibits Congress from obtaining information relevant to its legislative and oversight prerogatives. 

We strongly disagree with the assertion that any requests for such materials and any compliance with 

those requests interfere with the decisional processes in ongoing investigations. Furthermore, while 

Congress is fully subject to constitutional protections, we cannot agree that we are bound by common 

 
1 H. REP. NO. 255, at 2 (1951) (Aluminum: Report of the Subcomm. On Study of Monopoly Power of the H. Comm. on the 

Judiciary). 
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law privileges as asserted by the companies. While we determined that insufficient time exists to 

pursue these additional materials during this Congress, the Committee expressly reserves the right to 

invoke other available options, including compulsory process, to obtain the requested information in 

the future.  

 

The views and conclusions contained in the Report are staff views and do not necessarily 

reflect those of the Committee on the Judiciary or any of its Members. 

 

B. Executive Summary 

 

 Subcommitteeôs Investigation 

 

On June 3, 2019, the House Judiciary Committee announced a bipartisan investigation into 

competition in digital markets,2 led by the Subcommittee on Antitrust, Commercial and Administrative 

Law.3 The purpose of the investigation was to: (1) document competition problems in digital markets; 

(2) examine whether dominant firms are engaging in anticompetitive conduct; and (3) assess whether 

existing antitrust laws, competition policies, and current enforcement levels are adequate to address 

these issues.4 The Committee initiated the investigation in response to broad-ranging investigative 

reporting, and activity by policymakers and enforcers, that raised serious concerns about the platformsô 

incentives and ability to harm the competitive process.5  

 
2 Press Release, H. Comm. on the Judiciary, House Judiciary Committee Launches Bipartisan Investigation into 

Competition in Digital Markets (June 3, 2019), https://judiciary.house.gov/news/press-releases/house-judiciary-committee-

launches-bipartisan-investigation-competition-digital.  

3 We extend our sincere thanks to Peter Karafotas, Rich Luchette, and Francis Grubar, in the Office of Congressman David 

N. Cicilline, for their relentless work and selfless devotion throughout the investigation. We would also like to recognize 

the following staff for their significant contributions during the investigation: Dick Meltzer, Michael Tecklenburg, Kenneth 

DeGraff, and Victoria Houed in the Office of the Speaker of the U.S. House of Representatives; Daniel Flores, former 

Minority Chief Counsel, Subcommittee on Antitrust, Commercial and Administrative Law; Danny Johnson, former 

Minority counsel, Committee on the Judiciary; Jacqui Kappler, Legislative Director, the Honorable Henry ñHankò Johnson, 

Jr.; Devon Ombres, Legislative Counsel, the Honorable Jamie Raskin; Elly Kugler, Senior Counsel, the Honorable Pramila 

Jayapal; Jennifer Chan, Legislative Director, the Honorable Pramila Jayapal; Stuart Styron, Senior Legislative Assistant, 

the Honorable Val Demings; Keanu Rivera, Legislative Assistant, the Honorable Mary Gay Scanlon; Lindsey Garber, 

Legislative Counsel, the Honorable Joe Neguse; Miya Patel, former Legislative Assistant, the Honorable Joe Neguse; and 

Natalie Knight, Legislative Counsel, the Honorable Lucy McBath. Staff would also like to thank Matthew Bisenius in the 

Office of F. James Sensenbrenner, as well as Garrett Ventry in the Office of Congressman Ken Buck, for their commitment 

to bipartisan cooperation. We also thank Hillary Marston, Legal Intern for the Committee on the Judiciary, for her 

assistance. Finally, we thank Clare Cho and Mari Lee at the Congressional Research Service for their support, as well as 

graphics and data visualization used within this Report.  

4 Press Release, H. Comm. on the Judiciary, House Judiciary Committee Launches Bipartisan Investigation into 

Competition in Digital Markets (June 3, 2019), https://judiciary.house.gov/news/press-releases/house-judiciary-committee-

launches-bipartisan-investigation-competition-digital.  

5 See, e.g., Meehreen Khan, EU Targets Tech Giants over Unfair Business Practices, FIN. TIMES (Apr. 25, 2018), 

https://www.ft.com/content/d7228bec-4879-11e8-8ee8-cae73aab7ccb; Adam Satariano, Google is Fined $57 Million Under 

Europeôs Data Privacy Law, N.Y. TIMES (Jan. 21, 2019), https://www.nytimes.com/2019/01/21/technology/google-europe-

gdpr-fine.html; Richard Waters et al., Global Regulatorsô Net Tightens Around Big Tech, FIN. TIMES, (June 5, 2019), 

https://www.ft.com/content/973f8b36-86f0-11e9-97ea-05ac2431f453. 

https://www.ft.com/content/d7228bec-4879-11e8-8ee8-cae73aab7ccb
https://www.nytimes.com/2019/01/21/technology/google-europe-gdpr-fine.html
https://www.nytimes.com/2019/01/21/technology/google-europe-gdpr-fine.html
https://www.ft.com/content/973f8b36-86f0-11e9-97ea-05ac2431f453
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As part of the investigation, the Subcommittee held seven oversight hearings that provided 

Members of the Subcommittee with an opportunity to examine the state of competition in digital 

markets and the adequacy of existing antitrust laws. A diverse group of witnesses offered testimony on 

topics related to the effects of market power on the free and diverse press, on innovation, and on 

privacy. Other witnesses who testified included executives from businesses with concerns about the 

dominance of the investigated firms. The hearings also provided an opportunity for key executives 

from Facebook, Google, Amazon, and Appleðincluding the Chief Executive Officers of these firmsð

to address evidence that was uncovered during the investigation in a public-facing venue. After each of 

the hearings, Members of the Subcommittee submitted questions for the record (QFRs) to the 

witnesses. 

 

The Committee requested information from the dominant platforms, from market participants, 

from the Federal antitrust agencies, and from other relevant parties, for the purpose of obtaining 

information that was not otherwise publicly available but was important to assembling a 

comprehensive record. The Committee also sent requests for submissions to various experts in the 

field, including academics, representatives of public interest groups, and practicing antitrust lawyers. 

The responses to these requests were indispensable to staffôs ability to complete this Report and its 

recommendations for congressional oversight of the antitrust agencies and legislative action.  

 

This Report is intended to provide policymakers, antitrust enforcers, market participants, and 

the public with a comprehensive understanding of the state of competition in the online marketplace. 

The Report also provides recommendations for areas of legislative activity to address the rise and 

abuse of market power in the digital economy, as well as areas that warrant additional congressional 

attention. 

 

 Findings 

 

a. Overview 

 

The open internet has delivered significant benefits to Americans and the U.S. economy. Over 

the past few decades, it has created a surge of economic opportunity, capital investment, and pathways 

for education. The COVID-19 pandemic has underscored the importance of internet access that is 

affordable, competitive, and widely available for workers, families, and businesses. 

 

The online platforms investigated by the SubcommitteeðAmazon, Apple, Facebook, and 

Googleðalso play an important role in our economy and society as the underlying infrastructure for 

the exchange of communications, information, and goods and services. As of September 2020, the 

combined valuation of these platforms is more than $5 trillionðmore than a third of the value of the 

S&P 100. As we continue to shift our work, commerce, and communications online, these firms stand 

to become even more interwoven into the fabric of our economy and our lives. 
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Over the past decade, the digital economy has become highly concentrated and prone to 

monopolization. Several markets investigated by the Subcommitteeðsuch as social networking, 

general online search, and online advertisingðare dominated by just one or two firms. The companies 

investigated by the SubcommitteeðAmazon, Apple, Facebook, and Googleðhave captured control 

over key channels of distribution and have come to function as gatekeepers. Just a decade into the 

future, 30% of the worldôs gross economic output may lie with these firms, and just a handful of 

others.6 

 

In interviews with Subcommittee staff, numerous businesses described how dominant 

platforms exploit their gatekeeper power to dictate terms and extract concessions that no one would 

reasonably consent to in a competitive market. Market participants that spoke with Subcommittee staff 

indicated that their dependence on these gatekeepers to access users and markets requires concessions 

and demands that carry significant economic harm, but that are ñthe cost of doing businessò given the 

lack of options. 

 

This significant and durable market power is due to several factors, including a high volume of 

acquisitions by the dominant platforms. Together, the firms investigated by the Subcommittee have 

acquired hundreds of companies just in the last ten years. In some cases, a dominant firm evidently 

acquired nascent or potential competitors to neutralize a competitive threat or to maintain and expand 

the firmôs dominance. In other cases, a dominant firm acquired smaller companies to shut them down 

or discontinue underlying products entirelyðtransactions aptly described as ñkiller acquisitions.ò7 

 

In the overwhelming number of cases, the antitrust agencies did not request additional 

information and documentary material under their pre-merger review authority in the Clayton Act to 

examine whether the proposed acquisition may substantially lessen competition or tend to create a 

monopoly if allowed to proceed as proposed. For example, of Facebookôs nearly 100 acquisitions, the 

Federal Trade Commission engaged in an extensive investigation of just one acquisition: Facebookôs 

purchase of Instagram in 2012.  

 

During the investigation, Subcommittee staff found evidence of monopolization and monopoly 

power. For example, the strong network effects associated with Facebook has tipped the market toward 

 
6 Catherine Fong et al., Prime Day and the broad reach of Amazonôs ecosystem, MCKINSEY &  CO. (Aug. 2, 2019), 

https://www.mckinsey.com/business-functions/marketing-and-sales/our-insights/prime-day-and-the-broad-reach-of-

amazons-ecosystem (ñThis ecosystem strategy in particular has significant competitive implications because McKinsey 

estimates that in ten years, 30 percent of the worldôs gross economic output will be from companies that operate a network 

of interconnected businesses, such as those run by Amazon, Alibaba, Google, and Facebook.ò). 

7 Colleen Cunningham, Florian Ederer & Song Ma, Killer Acquisitions, 1 (Yale Sch. of Mgmt. Working Paper, Mar. 2019), 

https://perma.cc/L6YL-YL8K (describing the practice of ñacquir[ing] innovative targets solely to discontinue the targetôs 

innovative projects and preempt future competition.ò). See also C. Scott Hemphill & Tim Wu, Nascent Competitors, 168 U. 

PA. L. REV. (forthcoming 2020) (manuscript at 2), https://perma.cc/62HH-34ZL (ñA nascent competitor is a firm whose 

prospective innovation represents a serious future threat to an incumbent.ò).  

https://www.mckinsey.com/business-functions/marketing-and-sales/our-insights/prime-day-and-the-broad-reach-of-amazons-ecosystem
https://www.mckinsey.com/business-functions/marketing-and-sales/our-insights/prime-day-and-the-broad-reach-of-amazons-ecosystem
https://perma.cc/L6YL-YL8K
https://perma.cc/62HH-34ZL
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monopoly such that Facebook competes more vigorously among its own productsðFacebook, 

Instagram, WhatsApp, and Messengerðthan with actual competitors. 

 

As demonstrated during a series of hearings held by the Subcommittee and as detailed in this 

Report,8 the online platformsô dominance carries significant costs. It has diminished consumer choice, 

eroded innovation and entrepreneurship in the U.S. economy, weakened the vibrancy of the free and 

diverse press, and undermined Americansô privacy.  

 

These concerns are shared by the majority of Americans. On September 24, 2020, Consumer 

Reports (CR) published a survey titled ñPlatform Perceptions: Consumer Attitudes on Competition and 

Fairness in Online Platforms.ò9 Among its findings: 

 

¶ 85% of Americans are concernedðeither very concerned or somewhat concernedð

about the amount of data online platforms store about them, and 81% are concerned that 

platforms are collecting and holding this data in order to build out more comprehensive 

consumer profiles. 

 

¶ 58% are not confident that they are getting objective and unbiased search results when 

using an online platform to shop or search for information. 

 

¶ 79% say Big Tech mergers and acquisitions unfairly undermine competition and 

consumer choice.10 

 

¶ 60% support more government regulation of online platforms, including mandatory 

interoperability features, to make it easier for users to switch from one platform to 

another without losing important data or connections. 

 

b. Facebook 

 

Facebook has monopoly power in the market for social networking. Internal communications 

among the companyôs Chief Executive Officer, Mark Zuckerberg, and other senior executives indicate 

that Facebook acquired its competitive threats to maintain and expand its dominance. For example, a 

senior executive at the company described its acquisition strategy as a ñland grabò to ñshore upò 

Facebookôs position,11 while Facebookôs CEO said that Facebook ñcan likely always just buy any 

 
8 See infra Section V.  

9 CONSUMER. REPS., PLATFORM PERCEPTIONS: CONSUMER ATTITUDES ON COMPETITION AND FAIRNESS IN ONLINE 

PLATFORMS (2020), https://advocacy.consumerreports.org/wp-content/uploads/2020/09/FINAL-CR-survey-report.platform-

perceptions-consumer-attitudes-.september-2020.pdf. 

10 Id. 

11 Production from Facebook, to H. Comm. on the Judiciary, FB-HJC-ACAL-00045388 (Feb. 18, 2014), 

https://judiciary.house.gov/uploadedfiles/0004538800045389.pdf (ñ[W]e are going to spend 5-10% of our market cap every 

https://advocacy.consumerreports.org/wp-content/uploads/2020/09/FINAL-CR-survey-report.platform-perceptions-consumer-attitudes-.september-2020.pdf
https://advocacy.consumerreports.org/wp-content/uploads/2020/09/FINAL-CR-survey-report.platform-perceptions-consumer-attitudes-.september-2020.pdf
https://judiciary.house.gov/uploadedfiles/0004538800045389.pdf
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competitive startups,ò12 and agreed with one of the companyôs senior engineers that Instagram was a 

threat to Facebook.13 

 

Facebookôs monopoly power is firmly entrenched and unlikely to be eroded by 

competitive pressure from new entrants or existing firms. In 2012, the company described its 

network effects as a ñflywheelò in an internal presentation prepared for Facebook at the 

direction of its Chief Financial Officer.14 This presentation also said that Facebookôs network 

effects get ñstronger every day.ò15  

 

More recent documents produced during the investigation by Facebook show that it has 

tipped the social networking market toward a monopoly, and now considers competition within 

its own family of products to be more considerable than competition from any other firm. 

These documents include an October 2018 memorandum by Thomas Cunningham, a senior 

data scientist and economist at Facebook,16 for Mr. Zuckerberg and Javier Olivan, Facebookôs 

Director of Growth.17 Among other things, the Cunningham Memo found that the network 

effects of Facebook and its family of products are ñvery strong,ò18 and that there are strong 

tipping points in the social networking market that create competition for the market, rather 

than competition within the market.19  

 

According to a former senior employee at Instagram who was involved in the preparation of 

this document for review by Mr. Zuckerberg and Mr. Olivan, the Cunningham Memo guided 

Facebookôs growth strategy, particularly with regard to Instagram.20 They explained:  

 

The question was how do we position Facebook and Instagram to not compete with 

each other. The concern was the Instagram would hit a tipping point . . . There was 

brutal in-fighting between Instagram and Facebook at the time. It was very tense. It was 

back when Kevin Systrom was still at the company. He wanted Instagram to grow 

 
couple years to shore up our position . . . I hate the word óland grabô but I think that is the best convincing argument and we 

should own that.ò).  

12 Id. at FB-HJC-ACAL-00067600 (Apr. 9, 2012), https://judiciary.house.gov/uploadedfiles/0006760000067601.pdf.  

13 Id.  

14 Id. at FB-HJC-ACAL-00049006 (Apr. 18, 2012) (on file with Comm.) (ñNetwork effects make it very difficult to 

compete with us - In every country weôve tipped we are still winning.ò)  

15 Id. 

16 Id. at FB-HJC-ACAL-00111406 (Oct. 2018) [hereinafter Cunningham Memo] (ñFacebook has high reach and time-spent 

in most countries. User growth is tracking internet growth: global reach is roughly stable.ò). 

17 Id. 

18 Id. at 11.  

19 Id. at 9. 

20 Id. 

https://judiciary.house.gov/uploadedfiles/0006760000067601.pdf
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naturally and as widely as possible. But Mark was clearly saying ñdo not compete with 

us.ò . . . It was collusion, but within an internal monopoly. If you own two social media 

utilities, they should not be allowed to shore each other up. Itôs unclear to me why this 

should not be illegal. You can collude by acquiring a company.21 

 

Facebook has also maintained its monopoly through a series of anticompetitive business 

practices. The company used its data advantage to create superior market intelligence to identify 

nascent competitive threats and then acquire, copy, or kill these firms. Once dominant, Facebook 

selectively enforced its platform policies based on whether it perceived other companies as competitive 

threats. In doing so, it advantaged its own services while weakening other firms.  

 

In the absence of competition, Facebookôs quality has deteriorated over time, resulting in worse 

privacy protections for its users and a dramatic rise in misinformation on its platform. 

 

c. Google 

 

Google has a monopoly in the markets for general online search and search advertising. 

Googleôs dominance is protected by high entry barriers, including its click-and-query data and the 

extensive default positions that Google has obtained across most of the worldôs devices and browsers. 

A significant number of entitiesðspanning major public corporations, small businesses, and 

entrepreneursðdepend on Google for traffic, and no alternate search engine serves as a substitute. 

 

Google maintained its monopoly over general search through a series of anticompetitive tactics. 

These include an aggressive campaign to undermine vertical search providers, which Google viewed as 

a significant threat. Documents show that Google used its search monopoly to misappropriate content 

from third parties and to boost Googleôs own inferior vertical offerings, while imposing search 

penalties to demote third-party vertical providers. Since capturing a monopoly over general search, 

Google has steadily proliferated its search results page with ads and with Googleôs own content, while 

also blurring the distinction between paid ads and organic results. As a result of these tactics, Google 

appears to be siphoning off traffic from the rest of the web, while entities seeking to reach users must 

pay Google steadily increasing sums for ads. Numerous market participants analogized Google to a 

gatekeeper that is extorting users for access to its critical distribution channel, even as its search page 

shows users less relevant results. 

 

 A second way Google has maintained its monopoly over general search has been through a 

series of anticompetitive contracts. After purchasing the Android operating system in 2005, Google 

used contractual restrictions and exclusivity provisions to extend Googleôs search monopoly from 

desktop to mobile. Documents show that Google required smartphone manufacturers to pre-install and 

give default status to Googleôs own apps, impeding competitors in search as well as in other app 

 
21 Interview with Former Instagram Employee (Oct. 2, 2020). 
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markets. As search activity now migrates from mobile to voice, third-party interviews suggest Google 

is again looking for ways to maintain its monopoly over search access points through a similar set of 

practices. 

 

Since capturing the market for online search, Google has extended into a variety of other lines 

of business. Today Google is ubiquitous across the digital economy, serving as the infrastructure for 

core products and services online. Through Chrome, Google now owns the worldôs most popular 

browserða critical gateway to the internet that it has used to both protect and promote its other lines of 

business. Through Google Maps, Google now captures over 80% of the market for navigation mapping 

serviceða key input over which Google consolidated control through an anticompetitive acquisition 

and which it now leverages to advance its position in search and advertising. And through Google 

Cloud, Google has another core platform in which it is now heavily investing through acquisitions, 

positioning itself to dominate the ñInternet of Things,ò the next wave of surveillance technologies. 

 

Internal communications also reveal that Google exploits information asymmetries and closely 

tracks real-time data across markets, whichðgiven Googleôs scaleðprovide it with near-perfect 

market intelligence. In certain instances, Google has covertly set up programs to more closely track its 

potential and actual competitors, including through projects like Android Lockbox. 

  

Each of its services provides Google with a trove of user data, reinforcing its dominance across 

markets and driving greater monetization through online ads. Through linking these services together, 

Google increasingly functions as an ecosystem of interlocking monopolies.  

 

d. Amazon 

 

 Amazon has significant and durable market power in the U.S. online retail market. This 

conclusion is based on the significant record that Subcommittee staff collected and reviewed, including 

testimonials from third-party sellers, brand manufacturers, publishers, former employees, and other 

market participants, as well as Amazonôs internal documents. Although Amazon is frequently 

described as controlling about 40% of U.S. online retail sales, this market share is likely understated, 

and estimates of about 50% or higher are more credible. 

 

As the dominant marketplace in the United States for online shopping, Amazonôs market power 

is at its height in its dealings with third-party sellers. The platform has monopoly power over many 

small- and medium-sized businesses that do not have a viable alternative to Amazon for reaching 

online consumers. Amazon has 2.3 million active third-party sellers on its marketplace worldwide, and 

a recent survey estimates that about 37% of themðabout 850,000 sellersðrely on Amazon as their 

sole source of income.22 

 
22 JUNGLESCOUT, THE STATE OF THE AMAZON SELLER 2020 4 (2020), https://www.junglescout.com/wp-

content/uploads/2020/02/State-of-the-Seller-Survey.pdf. 

https://www.junglescout.com/wp-content/uploads/2020/02/State-of-the-Seller-Survey.pdf
https://www.junglescout.com/wp-content/uploads/2020/02/State-of-the-Seller-Survey.pdf
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Amazon achieved its current dominant position, in part, through acquiring its competitors, 

including Diapers.com and Zappos. It has also acquired companies that operate in adjacent markets, 

adding customer data to its stockpile and further shoring up its competitive moats. This strategy has 

entrenched and expanded Amazonôs market power in e-commerce, as well as in other markets. The 

companyôs control over and reach across its many business lines enable it to self-preference and 

disadvantage competitors in ways that undermine free and fair competition. As a result of Amazonôs 

dominance, other businesses are frequently beholden to Amazon for their success.  

 

Amazon has engaged in extensive anticompetitive conduct in its treatment of third-party 

sellers. Publicly, Amazon describes third-party sellers as ñpartners.ò But internal documents show that, 

behind closed doors, the company refers to them as ñinternal competitors.ò Amazonôs dual role as an 

operator of its marketplace that hosts third-party sellers, and a seller in that same marketplace, creates 

an inherent conflict of interest. This conflict incentivizes Amazon to exploit its access to competing 

sellersô data and information, among other anticompetitive conduct.  

 

Voice assistant ecosystems are an emerging market with a high propensity for lock-in and self-

preferencing. Amazon has expanded Alexaôs ecosystem quickly through acquisitions of 

complementary and competing technologies, and by selling its Alexa-enabled smart speakers at deep 

discounts. The companyôs early leadership in this market is leading to the collection of highly sensitive 

consumer data, which Amazon can use to promote its other business, including e-commerce and Prime 

Video. 

 

Finally, Amazon Web Services (AWS) provides critical infrastructure for many businesses with 

which Amazon competes. This creates the potential for a conflict of interest where cloud customers are 

forced to consider patronizing a competitor, as opposed to selecting the best technology for their 

business. 

 

e. Apple 

 

Apple has significant and durable market power in the mobile operating system market. 

Appleôs dominance in this market, where it controls the iOS mobile operating system that runs on 

Apple mobile devices, has enabled it to control all software distribution to iOS devices. As a result, 

Apple exerts monopoly power in the mobile app store market, controlling access to more than 100 

million iPhones and iPads in the U.S. 

 

Appleôs mobile ecosystem has produced significant benefits to app developers and consumers. 

Launched in 2008, the App Store revolutionized software distribution on mobile devices, reducing 

barriers to entry for app developers and increasing the choices available to consumers. Despite this, 

Apple leverages its control of iOS and the App Store to create and enforce barriers to competition and 

discriminate against and exclude rivals while preferencing its own offerings. Apple also uses its power 
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to exploit app developers through misappropriation of competitively sensitive information and to 

charge app developers supra-competitive prices within the App Store. Apple has maintained its 

dominance due to the presence of network effects, high barriers to entry, and high switching costs in 

the mobile operating system market. 

 

Apple is primarily a hardware company that derives most of its revenue from sales of devices 

and accessories. However, as the market for products like the iPhone has matured, Apple has pivoted 

to rely increasingly on sales of its applications and services, as well as collecting commissions and fees 

in the App Store. In the absence of competition, Appleôs monopoly power over software distribution to 

iOS devices has resulted in harm to competitors and competition, reducing quality and innovation 

among app developers, and increasing prices and reducing choices for consumers. 

 

f. Effects of Market Power 

 

The Subcommittee also examined the effects of market power in digital markets on the free and 

diverse press, innovation, privacy and data, and other relevant matters summarized below for ease of 

reference.  

 

As part of this process, the Subcommittee received testimony and submissions showing that the 

dominance of some online platforms has contributed to the decline of trustworthy sources of news, 

which is essential to our democracy.23 In several submissions, news publishers raised concerns about 

the ñsignificant and growing asymmetry of powerò between dominant platforms and news 

organizations, as well as the effect of this dominance on the production and availability of trustworthy 

sources of news. Other publishers said that they are ñincreasingly beholdenò to these firms, and in 

particular, to Google and Facebook.24 Google and Facebook have an outsized influence over the 

distribution and monetization of trustworthy sources of news online,25 undermining the quality and 

availability of high-quality sources of journalism.26 This concern is underscored by the COVID-19 

pandemic, which has laid bare the importance of preserving a vibrant free press in both local and 

national markets.  

 

 
23 Online Platforms and Market Power, Part 1: The Free and Diverse Press: Hearing Before the Subcomm. on Antitrust, 

Commercial and Admin. Law of the H. Comm. on the Judiciary, 116th Cong. 1ï3 (2019) [hereinafter Free and Diverse 

Press Hearing] (statement of David Pitofsky, Gen. Counsel, News Corp). 

24 Submission from Source 53 to H. Comm. on the Judiciary, 7 (Oct. 14, 2019) (on file with Comm.) Although Apple News 

and Apple News Plus are increasingly popular news aggregators, most market participants that the Subcommittee received 

evidence from during the investigation do not view it as a critical intermediary for online news at this time. Some 

publishers raised competition concerns about the tying of payment inside Appleôs news product. Others, however, did raise 

concern about Apple News and Apple News Plus, noting that it is ñnot creating any original journalism itselfò and 

competes ñagainst publishersô news products . . . for subscription revenues.ò Id. at 6. 

25 Submission of Source 52 to H. Comm. on the Judiciary, 12 (Oct. 30, 2019) (on file with Comm.). 

26 Free and Diverse Press Hearing at 3 (statement of David Chavern, Pres. & CEO, News Media Alliance) (ñIn effect, a 

couple of dominant tech platforms are acting as regulators of the digital news industry.ò). 
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The rise of market power online has also materially weakened innovation and entrepreneurship 

in the U.S. economy.27 Some venture capitalists, for example, report that there is an innovation ñkill 

zoneò that insulates dominant platforms from competitive pressure simply because investors do not 

view new entrants as worthwhile investments.28 Other investors have said that they avoid funding 

entrepreneurs and other companies that compete directly or indirectly with dominant firms in the 

digital economy.29 In an interview with Subcommittee staff, a prominent venture capital investor 

explained that due to these factors, there is a strong economic incentive for other firms to avoid head-

on competition with dominant firms.30 

 

Additionally, in the absence of adequate privacy guardrails in the United States, the persistent 

collection and misuse of consumer data is an indicator of market power online.31 Online platforms 

rarely charge consumers a monetary priceðproducts appear to be ñfreeò but are monetized through 

peopleôs attention or with their data.32 In the absence of genuine competitive threats, dominant firms 

offer fewer privacy protections than they otherwise would, and the quality of these services has 

deteriorated over time. As a result, consumers are forced to either use a service with poor privacy 

safeguards or forego the service altogether.33 

 

Finally, the market power of the dominant platforms risks undermining both political and 

economic liberties. Subcommittee staff encountered a prevalence of fear among market participants 

 
27 Online Platforms and Market Power, Part 2: Innovation and Entrepreneurship: Hearing Before the Subcomm. on 

Antitrust, Commercial and Admin. Law of the H. Comm. on the Judiciary, 116th Cong. 1 (2019) [hereinafter Innovation and 

Entrepreneurship Hearing] (statement of Timothy Wu, Julius Silver Prof. of Law, Columbia Law Sch.); Online Platforms 

and Market Power, Part 3: The of Role of Data and Privacy in Competition: Hearing Before the Subcomm. on Antitrust, 

Commercial and Admin. Law of the H. Comm. on the Judiciary, 116th Cong. 1ï3 (2019) [hereinafter Data and Privacy 

Hearing] (statement of Jason Furman, Prof. of the Practice of Econ. Polôy, Harvard Kennedy Sch.). 

28 Raghuram Rajan, Sai Krishna Kamepalli & Luigi Zingales, Kill Zone (Becker Friedman Inst. Working Paper No. 2020-

19), https://ssrn.com/abstract=3555915.  

29 See generally United States Department of Justice Antitrust Division Public Workshop on Venture Capital and Antitrust 

(Feb. 12, 2020) [hereinafter Venture Capital and Antitrust Workshop], 

https://www.justice.gov/atr/page/file/1255851/download; CHICAGO BOOTH STIGLER CTR. FOR THE STUDY OF ECON. &  

STATE, STIGLER CMTE. ON DIG. PLATFORMS 9 (2019) [hereinafter Stigler Report], https://www.chicagobooth.edu/-

/media/research/stigler/pdfs/digital-platforms---committee-report---stigler-center.pdf.  

30 See Interview with Source 146 (May 28, 2020).  

31 Howard A. Shelanski, Information, Innovation, and Competition Policy for the Internet, 161 U. PA. L. REV. 1663, 1689 

(2013) (ñOne measure of a platformôs market power is the extent to which it can engage in [privacy exploitation] without 

some benefit to consumers that offsets their reduced privacy and still retain users.ò). 

32 Data and Privacy Hearing at 3 (statement of Jason Furman, Prof. of the Practice of Econ. Polôy, Harvard Kennedy Sch.); 

Data and Privacy Hearing at 4ï5 (statement of Tommaso Valletti, Prof. of Econs., Imperial Coll. Bus. Sch.).  

33 DIG. COMPETITION EXPERT PANEL, UNLOCKING DIGITAL COMPETITION 43 (2019) (ñ[T]he misuse of consumer data and 

harm to privacy is arguably an indicator of low quality caused by a lack of competition,ò) [hereinafter Dig. Competition 

Expert Panel Report]; Dina Srinivasan, The Antitrust Case Against Facebook: A Monopolistôs Journey Towards Pervasive 

Surveillance in Spite of Consumersô Preference for Privacy, 16 BERKELEY BUS. L.J. 39, 88 (2019) (ñConsumers effectively 

face a singular choiceðuse Facebook and submit to the quality and stipulations of Facebookôs product or forgo all use of 

the only social network.ò). 

https://ssrn.com/abstract=3555915
https://www.justice.gov/atr/page/file/1255851/download
https://www.chicagobooth.edu/-/media/research/stigler/pdfs/digital-platforms---committee-report---stigler-center.pdf
https://www.chicagobooth.edu/-/media/research/stigler/pdfs/digital-platforms---committee-report---stigler-center.pdf


 

19 

 

that depend on the dominant platforms, many of whom expressed unease that the success of their 

business and their economic livelihood depend on what they viewed as the platformsô unaccountable 

and arbitrary power. Additionally, courts and enforcers have found the dominant platforms to engage 

in recidivism, repeatedly violating laws and court orders. This pattern of behavior raises questions 

about whether these firms view themselves as above the law, or whether they simply treat lawbreaking 

as a cost of business. Lastly, the growth in the platformsô market power has coincided with an increase 

in their influence over the policymaking process. Through a combination of direct lobbying and 

funding think tanks and academics, the dominant platforms have expanded their sphere of influence, 

further shaping how they are governed and regulated. 

 

 Recommendations 

 

As part of the investigation of competition in digital markets, the Subcommittee conducted a 

thorough examination of the adequacy of current laws and enforcement levels. This included receiving 

submissions from experts on antitrust and competition policy who were selected on a careful, 

bipartisan basis to ensure the representation of a diverse range of views on these matters. The 

Subcommittee also received other submissions from leading expertsðincluding Executive Vice 

President Margrethe Vestager of the European Commission and Chair Rod Sims of the Australian 

Competition and Consumer Commissionðto inform this inquiry. Most recently, on October 1, 2020, 

the Subcommittee held an oversight hearing on ñProposals to Strengthen the Antitrust Laws and 

Restore Competition Onlineò to examine potential solutions to concerns identified during the 

investigation to further inform the Reportôs recommendations. 

 

Based on this oversight activity, Subcommittee Chairman Cicilline requested that staff provide 

a menu of reforms to Members of the Subcommittee for purposes of potential legislative activity 

during the remainder of the 116th Congress and thereafter. As he noted in remarks to the American 

Antitrust Institute in June 2019: 

 

[I]t is Congressô responsibility to conduct oversight of our antitrust laws and 

competition system to ensure that they are properly working and to enact changes when 

they are not. While I do not have any preconceived ideas about what the right answer is, 

as Chairman of the Antitrust Subcommittee, I intend to carry out that responsibility with 

the sense of urgency and serious deliberation that it demands.34 

 

In response to this request, Subcommittee staff identified a broad set of reforms for further 

examination by the Members of the Subcommittee for purposes of crafting legislative responses to the 

findings of this Report. These reforms include proposals to: (1) address anticompetitive conduct in 

 
34 Hon. David N. Cicilline, Chairman, Subcomm. on Antitrust, Commercial and Admin. Law of the H. Comm. on the 

Judiciary, Keynote Address at American Antitrust Instituteôs 20th Annual Policy Conference (June 20, 2019), 

https://cicilline.house.gov/press-release/cicilline-delivers-keynote-address-american-antitrust-institute%E2%80%99s-20th-

annual-policy.  

https://cicilline.house.gov/press-release/cicilline-delivers-keynote-address-american-antitrust-institute%E2%80%99s-20th-annual-policy
https://cicilline.house.gov/press-release/cicilline-delivers-keynote-address-american-antitrust-institute%E2%80%99s-20th-annual-policy
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digital markets; (2) strengthen merger and monopolization enforcement; and (3) improve the sound 

administration of the antitrust laws through other reforms. We intend these recommendations to serve 

as a complement to vigorous antitrust enforcement. Consistent with the views expressed by Chairman 

Nadler and Subcommittee Chairman Cicilline in the Foreword to this Report, we view these 

recommendations as complements, and not substitutes, to forceful antitrust enforcement.  

 

For ease of reference, these recommendations for further examination are summarized below. 

 

a. Restoring Competition in the Digital Economy 

 

¶ Structural separations and prohibitions of certain dominant platforms from operating in 

adjacent lines of business; 

 

¶ Nondiscrimination requirements, prohibiting dominant platforms from engaging in self-

preferencing, and requiring them to offer equal terms for equal products and services; 

 

¶ Interoperability and data portability, requiring dominant platforms to make their services 

compatible with various networks and to make content and information easily portable between 

them; 

 

¶ Presumptive prohibition against future mergers and acquisitions by the dominant platforms;  

 

¶ Safe harbor for news publishers in order to safeguard a free and diverse press; and 

 

¶ Prohibitions on abuses of superior bargaining power, proscribing dominant platforms from 

engaging in contracting practices that derive from their dominant market position, and 

requirement of due process protections for individuals and businesses dependent on the 

dominant platforms. 

 

b. Strengthening the Antitrust Laws 

 

¶ Reasserting the anti-monopoly goals of the antitrust laws and their centrality to ensuring a 

healthy and vibrant democracy; 

 

¶ Strengthening Section 7 of the Clayton Act, including through restoring presumptions and 

bright-line rules, restoring the incipiency standard and protecting nascent competitors, and 

strengthening the law on vertical mergers; 

 

¶ Strengthening Section 2 of the Sherman Act, including by introducing a prohibition on abuse of 

dominance and clarifying prohibitions on monopoly leveraging, predatory pricing, denial of 
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essential facilities, refusals to deal, tying, and anticompetitive self-preferencing and product 

design; and 

 

¶ Taking additional measures to strengthen overall enforcement, including through overriding 

problematic precedents in the case law. 

 

c. Reviving Antitrust Enforcement 

 

¶ Restoring robust congressional oversight of the antitrust laws and their enforcement; 

 

¶ Restoring the federal antitrust agencies to full strength, by triggering civil penalties and other 

relief for ñunfair methods of competitionò rules, requiring the Federal Trade Commission to 

engage in regular data collection on concentration, enhancing public transparency and 

accountability of the agencies, requiring regular merger retrospectives, codifying stricter 

prohibitions on the revolving door, and increasing the budgets of the FTC and the Antitrust 

Division; and 

 

¶ Strengthening private enforcement through elimination of obstacles such as forced arbitration 

clauses, limits on class action formation, judicially created standards constraining what 

constitutes an antitrust injury, and unduly high pleading standards. 

 

 THE INVESTIGATION OF COMPETITION IN DIGITAL MARKETS 

 

A. Requests for Information and Submissions 

 

 First-Party Requests for Information 

 

On September 13, 2019, the Committee sent bipartisan requests for information (RFIs) to each 

of the four investigated platforms: Alphabet,35 Amazon, Apple, and Facebook. For each company, the 

RFI asked for a comprehensive set of information about each of the companyôs products and services. 

In addition, the RFI asked the company to submit communications among high-level executives 

relating to various potentially anticompetitive acquisitions and conduct. The Committee requested that 

the platforms respond to the RFIs by October 14, 2019.  

 

 

 

 

 
35 In 2015, Google reorganized under a new name and parent company, Alphabet, separated various businesses, and placed 

Sundar Pichai as chief executive of Google. Larry Page, chief executive of Google, became head of Alphabet with Sergey 

Brin. See Conor Dougherty, Google to Reorganize as Alphabet to Keep Its Lead as an Innovator, N.Y. TIMES (Aug. 10, 

2015), https://www.nytimes.com/2015/08/11/technology/google-alphabet-restructuring.html.  

https://www.nytimes.com/2015/08/11/technology/google-alphabet-restructuring.html
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a. Alphabet 

 

The Committeeôs RFI to Alphabet, the parent company of Google, asked for information 

necessary to understand how the company operates and its role in the digital marketplace.36 For 

example, in Request A, the RFI asked for detailed financial statements and a description of Alphabetôs 

relevant products and services, including Google Ads, Google Search, YouTube, and Waze. In 

addition, the RFI asked for information helpful for determining whether Alphabet has monopoly power 

for any of its products or services, including for each product or service: (i) a list of Alphabetôs top ten 

competitors; and (ii) internal or external analyses of Alphabetôs market share relative to its 

competitors. Request A also asked for copies of documents and information that Alphabet had 

submitted to any U.S. or international antitrust enforcement agency for antitrust investigations that 

took place in any of those agencies within the past decade.37 

 

Request B asked for all communications from high-level executives, including former CEO 

Larry Page and current CEO Sundar Pichai, relating to a number of Alphabetôs key acquisitions and 

potentially anticompetitive conduct, most of which have been widely reported in the news.38 The RFI 

asked for communications, including, but not limited to, discussions relating to the deal rationale and 

any competitive threat posed by the acquired company for the following acquisitions: Google/Android 

in 2005, Google/YouTube in 2006, Google/DoubleClick in 2007, Google/AdMob in 2009, and 

Googleôs acquisition of a minority stake in Vevo in 2013. Request B of the Alphabet RFI also 

requested executive communications relating to certain categories of potential anticompetitive 

conduct.39 

 

In response to this request, Alphabet produced 1,135,398 documents, including strategy 

memoranda, presentations, and materials produced in prior investigations. Although Google produced 

a significant amount of material, Subcommittee staff did not view this volume as a proxy for quality. 

 

 

 

 
36 Letter from Hon. Jerrold Nadler, Chairman, H. Comm. on the Judiciary, Hon. Doug Collins, Ranking Member, H. Comm 

on the Judiciary, Hon. David N. Cicilline, Chairman, Subcomm. on Antitrust, Commercial and Admin. Law of the H. 

Comm. on the Judiciary & Hon. F. James Sensenbrenner, Ranking Member, Subcomm. on Antitrust, Commercial and 

Admin. Law of the H. Comm. on the Judiciary to Larry Page, CEO, Alphabet Inc. (Sept. 13, 2019) [hereinafter Committee 

Request for Information, Alphabet], 

https://judiciary.house.gov/sites/democrats.judiciary.house.gov/files/documents/alphabet%20inc.%20rfi%20-

%20signed%20(003).pdf.  

37 Id. at 1ï4. 

38 The Alphabet RFI defines the term ñRelevant Executivesò as Larry Page, Sergey Brin, Ruth Porat, David Drummond, 

Eric Schmidt, Sundar Pichai, Susan Wojcicki, Philipp Schindler, Prabhakar Raghavan, Thomas Kurian, Hiroshi 

Lockheimer, Rishi Chandra, Keith Enright, and Kent Walker. See id. at 4. 

39 Id. at 4ï9. 

https://judiciary.house.gov/sites/democrats.judiciary.house.gov/files/documents/alphabet%20inc.%20rfi%20-%20signed%20(003).pdf
https://judiciary.house.gov/sites/democrats.judiciary.house.gov/files/documents/alphabet%20inc.%20rfi%20-%20signed%20(003).pdf
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b. Amazon 

 

The Committeeôs RFI to Amazon asked for similar types of information helpful for 

understanding the competitive dynamics of the digital marketplace and the companyôs role.40 For 

example, in Request A, the RFI asked for detailed financial statements and a description of Amazonôs 

relevant products and services, including Alexa, Amazon Marketplace, Amazon Prime, and Amazon 

Web Services (AWS). In addition, the RFI asked for information helpful for determining whether 

Amazon has monopoly power for any of its products or services, including for each product or service: 

(i) a list of Amazonôs top ten competitors; and (ii) internal or external analyses of Amazonôs market 

share relative to its competitors. Request A also asked for copies of documents and information that 

Amazon had submitted to any U.S. or international antitrust enforcement agency for antitrust 

investigations that took place in any of those agencies within the past decade.41  

 

Request B asked for all communications from high-level executives, including CEO Jeff Bezos 

and Jay Carney, Senior Vice President for Global Corporate Affairs, relating to a number of Amazonôs 

key acquisitions and potentially anticompetitive conduct, most of which have been widely reported in 

the news.42 The RFI asked for communications, including, but not limited to, discussions relating to 

the deal rationale and any competitive threat posed by the acquired company for the following 

acquisitions: Amazon/Audible in 2008, Amazon/Zappos in 2009, Amazon/Quidsi (Diapers.com) in 

201043, Amazon/Whole Foods in 2017, and Amazon/Ring in 2018. Request B of the Amazon RFI also 

requested executive communications relating to certain categories of potential anticompetitive 

conduct.44  

 

In response to the Committeeôs requests, Amazon produced 24,299 documents, including 

internal emails among the companyôs senior executives, memoranda, presentations, and other 

materials. 

 

 

 

 
40 Letter from Hon. Jerrold Nadler, Chairman, H. Comm. on the Judiciary, Hon. Doug Collins, Ranking Member, H. Comm 

on the Judiciary, Hon. David N. Cicilline, Chairman, Subcomm. on Antitrust, Commercial and Admin. Law of the H. 

Comm. on the Judiciary & Hon. F. James Sensenbrenner, Ranking Member, Subcomm. on Antitrust, Commercial and 

Admin. Law of the H. Comm. on the Judiciary to Jeff Bezos, CEO, Amazon.com, Inc. (Sept. 13, 2019) [hereinafter 

Committee Request for Information, Amazon], 

https://judiciary.house.gov/sites/democrats.judiciary.house.gov/files/documents/amazon%20rfi%20-%20signed.pdf. 

41 Id. at 1ï3. 

42 The Amazon RFI defines the term ñRelevant Executivesò as Jeff Bezos, Jeff Wilke, Andy Jassy, Jeff Blackburn, Dave 

Limp, Brian Olsavsky, David Zapolsky, and Jay Carney. See id. at 3. 

43 Amazon acquired ñQuidsi, the e-commerce company that runs Diapers.comò in 2010. Claire Cain Miller, Amazon Has a 

Reported Deal to Buy Parent of Diapers.com, N.Y. TIMES (Nov. 7, 2010), 

https://www.nytimes.com/2010/11/08/technology/08amazon.html.  

44 Committee Request for Information, Amazon at 3ï7. 

https://judiciary.house.gov/sites/democrats.judiciary.house.gov/files/documents/amazon%20rfi%20-%20signed.pdf
https://www.nytimes.com/2010/11/08/technology/08amazon.html
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c. Apple 

 

The Committeeôs RFI to Apple also asked for information helpful for understanding the 

companyôs role in the digital marketplace. For example, in Request A, the RFI asked for detailed 

financial statements and a description of Appleôs relevant products and services, including the iPhone, 

App Store, and Apple Pay.45 In addition, the RFI asked for information helpful for determining 

whether Apple has monopoly power for any of its products or services, including for each product or 

service: (i) a list of Appleôs top ten competitors; and (ii) internal or external analyses of Appleôs 

market share relative to its competitors. Request A also asked for copies of documents and information 

that Apple had submitted to any U.S. or international antitrust enforcement agency for antitrust 

investigations that took place in any of those agencies within the past decade.46 

 

Request B asked for all communications from high-level executives, including CEO Tim Cook 

and Eddy Cue, Senior Vice President of Internet Software and Services, relating to potentially 

anticompetitive conduct, most of which has been widely reported in the news.47 The RFI asked for 

communications, including, but not limited to, discussions relating to certain categories of potentially 

anticompetitive conduct.48  

 

In response to the Committeeôs requests, Apple produced 2,246 documents. These documents 

include internal communications among the companyôs senior executives describing governance of the 

App Store, as well as the companyôs internal deliberations and strategy responding to recent 

controversies.  

 

d. Facebook 

 

The Committeeôs RFI to Facebook also asked for information helpful for understanding how 

the company operates and its role in the digital marketplace.49 For example, in Request A, the RFI 

 
45 Letter from Hon. Jerrold Nadler, Chairman, H. Comm. on the Judiciary, Hon. Doug Collins, Ranking Member, H. Comm 

on the Judiciary, Hon. David N. Cicilline, Chairman, Subcomm. on Antitrust, Commercial and Admin. Law of the H. 

Comm. on the Judiciary & Hon. F. James Sensenbrenner, Ranking Member, Subcomm. on Antitrust, Commercial and 

Admin. Law of the H. Comm. on the Judiciary to Tim Cook, CEO, Apple Inc. (Sept. 13, 2019) [hereinafter Committee 

Request for Information, Apple], 

https://judiciary.house.gov/sites/democrats.judiciary.house.gov/files/documents/apple%20rfi%20-%20signed.pdf.  

46 Id. at 1ï3. 

47 The Apple RFI defines the term ñRelevant Executivesò as Tim Cook, Katherine Adams, Eddy Cue, Philip Schiller, Johny 

Srouji, Dan Riccio, Jonathan Ive, Craig Frederighi, Luca Maestri, Jeff Williams, Steve Dowling, Tor Myhren, Lucas 

Maestri, and Jane Horvath. See id. at 3.  

48 Id. at 3ï6. 

49 Letter from Hon. Jerrold Nadler, Chairman, H. Comm. on the Judiciary, Hon. Doug Collins, Ranking Member, H. Comm 

on the Judiciary, Hon. David N. Cicilline, Chairman, Subcomm. on Antitrust, Commercial and Admin. Law of the H. 

Comm. on the Judiciary & Hon. F. James Sensenbrenner, Ranking Member, Subcomm. on Antitrust, Commercial and 

Admin. Law of the H. Comm. on the Judiciary to Mark Zuckerberg, CEO, Facebook, Inc. (Sept. 13, 2019) [hereinafter 

https://judiciary.house.gov/sites/democrats.judiciary.house.gov/files/documents/apple%20rfi%20-%20signed.pdf
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asked for detailed financial statements and a description of Facebookôs relevant products and services, 

including Facebook, Instagram, and WhatsApp. In addition, the RFI asked for information helpful for 

determining whether Facebook has monopoly power for any of its products or services, including for 

each product or service: (i) a list of Facebookôs top ten competitors; and (ii) internal or external 

analyses of Facebookôs market share relative to its competitors. Request A also asked for copies of 

documents and information that Facebook had submitted to any U.S. or international antitrust 

enforcement agency for antitrust investigations that took place in any of those agencies within the past 

decade.50 

 

Request B asked for all communications from high-level executives, including Founder and 

CEO Mark Zuckerberg and Sheryl Sandberg, Chief Operating Officer, relating to a number of 

Facebookôs key acquisitions and potentially anticompetitive conduct, most of which have been widely 

reported in the news.51 The RFI asked for communications, including, but not limited to, discussions 

relating to the deal rationale and any competitive threat posed by the acquired company for the 

following acquisitions: Facebook/Instagram in 2012, Facebook/Onavo in 2013, and 

Facebook/WhatsApp in 2014. Request B of the Facebook RFI also requested executive 

communications relating to certain categories of potentially anticompetitive conduct.52  

 

In response to the Committeeôs requests, Facebook produced 41,442 documents, including 

documents produced in response to prior investigations into Facebookôs acquisitions and into whether 

it had abused its dominance. Facebook also produced 83,804 documents in connection with litigation 

in an ongoing matter. Among other items, these documents include internal communications among 

the companyôs senior executives describing Facebookôs acquisition and overall competition strategy. 

In response to supplemental requests by Subcommittee staff, Facebook produced internal market data 

over a multi-year period, as well as a memorandum prepared by a senior data scientist and economist 

at the company related to competition among Facebookôs family of products and other social apps.  

 

 Process for Obtaining Responses to First-Party Requests 

 

After sending the RFIs, Subcommittee staff invested considerable time and resources in making 

themselves available for calls with the platforms to answer any questions the platforms had about 

responding to the requests, on a nearly weekly basis from October 2019 through March 2020. On these 

calls, staff addressed a range of issues, including clarifying the meaning and intent of language in the 

 
Committee Request for Information, Facebook], 

https://judiciary.house.gov/sites/democrats.judiciary.house.gov/files/documents/facebook%20rfi%20-%20signed.pdf. 

50 See id. at 1ï2.  

51 The Facebook RFI defines the term ñRelevant Executivesò as Mark Zuckerberg, Sheryl Sandberg, Jennifer Newstead, 

Javier Olivan, Chris Cox, Mike Schroepfer, David Wehner, Colin Stretch, Will Cathcart, Adam Mosseri, Stan Chudnovsky, 

Fidji Simo, Chris Daniels, Erin Egan, and Kevin Martin. See id. at 2ï3. 

52 See id. at 2ï5.  

https://judiciary.house.gov/sites/democrats.judiciary.house.gov/files/documents/facebook%20rfi%20-%20signed.pdf
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request; maintaining the confidentiality of sensitive business information; and, where appropriate, 

narrowing requests in an effort to balance the Committeeôs need for relevant information against the 

platformsô burden of production. Each of the investigated platforms failed to meet the October 14, 

2019 deadline, citing various difficulties. 

 

On December 4, 2019, nearly three months after the deadline for submitting the RFI responses, 

the Committee sent a letter to the platformsô CEOs pointing out their failure to comply. The 

Committee stated its expectation that the platforms would complete production by December 18, 2019 

for Request A and January 2, 2020 for Request B, to avoid the need to invoke other processes and 

procedures to obtain the requested materials.53 

 

After the platforms failed to meet the revised deadlines, in early February 2020, staff asked for the 

companiesô outside counsel to attend in-person meetings to discuss the substantial gaps in production 

that remained, and to identify ways to address any obstacles the platforms identified to filling those 

gaps. Despite the Committeeôs best efforts to address those obstaclesðand allowing substantial time 

for the platforms to navigate delays relating to the COVID-19 pandemicðstaff again had to reach out 

to the platforms regarding the deficiency of their responses. On June 9, 2020, in a final effort to avoid 

resorting to issuing subpoenas to the platforms to compel the production of documents and 

information, staff requested that the platforms voluntarily provide information responsive to a reduced 

list of targeted requests by June 22, 2020. 

 

 Third-party Requests for Information 

 

As part of the investigation, the Subcommittee collected a large amount of information from 

market participants, including customers and competitors of Amazon, Apple, Facebook, and Google. 

Staff also received information and analysis from other third parties, including academics, former 

antitrust government officials, public interest organizations, and trade associations. 

 

a. Market Participants 

 

In September, the Committee sent a request for information to over 80 market participants. The 

RFI asked the recipient to voluntarily provide information regarding the state of competition in the 

digital marketplace for various products and services, including number and identity of market 

participants, market shares, and barriers to entry. These third-party RFIs also asked for a description of 

any conduct by Amazon, Apple, Facebook, or Google that raises competition concerns, and the impact 

of such conduct on the recipientôs business. The Committee also sought to gather information through 

 
53 See e.g., Letter from Hon. Jerrold Nadler, Chairman, H. Comm. on the Judiciary, Hon. Doug Collins, Ranking Member, 

H. Comm on the Judiciary, Hon. David N. Cicilline, Chairman, Subcomm. on Antitrust, Commercial and Admin. Law of 

the H. Comm. on the Judiciary & Hon. F. James Sensenbrenner, Ranking Member, Subcomm. on Antitrust, Commercial 

and Admin. Law of the H. Comm. on the Judiciary to Mark Zuckerberg, CEO, Facebook, Inc. (Dec. 4, 2019) (on file with 

Comm.). 



 

27 

 

these RFIs regarding broader questions based on the recipientôs experience in the digital marketplace, 

including (i) whether market participants are able to compete on the merits of their goods and services; 

(ii) the adequacy of antitrust enforcement relating to merger review and anticompetitive conduct; (iii) 

the adequacy of current antitrust law to address anticompetitive mergers and anticompetitive conduct; 

and (iv) suggestions for improving enforcement of antitrust law and making changes to antitrust law 

itself, statutory or otherwise. 

 

On January 7, 2020, the Committee sent a second round of RFIs to 29 market participants. 

These RFI recipients consisted of additional businesses and individuals that staff had identified during 

the first half of the investigation as likely to have relevant information and an interest in sharing that 

information with the Committee. These RFIs asked for similar information to the September RFIs and 

provided staff with additional valuable information and insights into the functioning and challenges of 

operating in the digital marketplace. 

 

Unfortunately, some market participants did not respond to substantive inquiries due to fear of 

economic retaliation. These market participants explained that their business and livelihoods rely on 

one or more of the digital platforms. One response stated, ñUnfortunately, [the CEO] is not able to be 

more public at this time out of concern for retribution to his business,ò adding, ñI am pretty certain we 

are not the only ones that are afraid of going public.ò54 Another business that ultimately declined to 

participate in the investigation expressed similar concerns, stating, ñWe really appreciate you reaching 

out to us and are certainly considering going on the record with our story. . . . Given how powerful 

Google is and their past actions, we are also quite frankly worried about retaliation.ò55 Stacy Mitchell, 

Co-Director of the Institute for Local Self-Reliance, similarly testified that many businesses have a 

fear of speaking out about Amazon, stating, ñI spend a lot of time interviewing and talking with 

independent retailers, manufacturers of all sizes. Many of them are very much afraid of speaking out 

publicly because they fear retaliation.ò56 

 

b. Antitrust Experts 

 

The Committeeôs final round of outreach to third parties involved sending letters on March 13, 

2020, soliciting insights and analysis from several dozen antitrust experts who were identified on a 

bipartisan basis and whose submissions represent a diverse range of experience and perspectives. In 

support of the investigationôs objective to assess the adequacy of existing antitrust laws, competition 

 
54 Email from Source 685 to Hon. Jerrold Nadler, Chairman, H. Comm. on the Judiciary, Hon. Doug Collins, Ranking 

Member, H. Comm on the Judiciary, Hon. David N. Cicilline, Chairman, Subcomm. on Antitrust, Commercial and Admin. 

Law of the H. Comm. on the Judiciary & Hon. F. James Sensenbrenner, Ranking Member, Subcomm. on Antitrust, 

Commercial and Admin. Law of the H. Comm. on the Judiciary (July 11, 2020) (on file with Comm.). 

55 Email from Source 147 to Hon. Jerrold Nadler, Chairman, H. Comm. on the Judiciary, Hon. Doug Collins, Ranking 

Member, H. Comm on the Judiciary, Hon. David N. Cicilline, Chairman, Subcomm. on Antitrust, Commercial and Admin. 

Law of the H. Comm. on the Judiciary & Hon. F. James Sensenbrenner, Ranking Member, Subcomm. on Antitrust, 

Commercial and Admin. Law of the H. Comm. on the Judiciary (July 15, 2019) (on file with Comm.). 

56 Innovation and Entrepreneurship Hearing at 250 (statement of Stacy F. Mitchell, Co-Dir., Inst. for Local Self-Reliance).  
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policies, and current enforcement levels, the Committee invited submissions on three main topics. The 

first topic covered the adequacy of existing lawsðcase law and statutesðthat prohibit monopolization 

and monopolistic conduct. The second topic similarly dealt with the adequacy of existing law, but 

focused on its sufficiency to address anticompetitive mergers and acquisitions, including vertical and 

conglomerate mergers, serial acquisitions, data acquisitions, and strategic acquisitions of potential 

competitors. Third, the Committee sought feedback on whether the institutional structure of antitrust 

enforcement is adequate to promote the robust enforcement of the antitrust laws, including current 

levels of appropriations to the antitrust agencies, existing agency authorities, and congressional 

oversight of enforcement. 

 

c. Additional Outreach and Submissions 

 

In addition to sending the RFIs in September and January, Subcommittee staff engaged in 

extensive outreach to additional third parties based on public reports and non-public information 

gathered throughout the investigation, suggesting that such entities had relevant information. 

 

Subcommittee staff also received submissions from numerous individuals and businesses 

throughout the course of the investigation. These submissions came from a wide range of sources and 

in a variety of forms. For example, an anonymous source sent thumb drives to the Committeeôs main 

office in the Rayburn House Office Building. Other examples included former or current employees 

submitting tips to the Subcommitteeôs investigation email address, or through the form for anonymous 

submissions posted on the Subcommitteeôs investigation website. 

 

 Antitrust Agencies Requests for Information 

 

As part of the Committeeôs September 2019 efforts to gather information, the Committee also 

sent requests for information to the Federal Trade Commission and the Department of Justice. In part, 

the Committee sought this information to carry out its function as the principal oversight authority for 

the Department of Justice, including its component agencies, its personnel, and its law enforcement 

activities.57 Similarly, the Committeeôs jurisdiction extends to the FTCôs antitrust-related work, and to 

administrative practice and procedure, including at the FTC.58 The Committeeôs RFIs requested 

documents relating to the agenciesô decisions to open or close investigations into potential violations of 

antitrust law in digital markets, decisions to challenge mergers or conduct in federal district court or in 

administrative action, and decisions to forego litigation in favor of a settlement agreement.59 Senior 

 
57 Government Oversight, U.S. HOUSE OF REPRESENTATIVES JUDICIARY COMMITTEE, 

https://judiciary.house.gov/issues/government-oversight/.  

58 RULES OF THE HOUSE OF REPRESENTATIVES, 116th Cong., lst Sess., Rule X, cl. (1)(1)(2) (2019), 

http://clerk.house.gov/legislative/house-rules.pdf.  

59 Subcommittee staff recognizes that publication of these documents could cause competitive injury to firms that 

cooperated with prior investigations or in ongoing investigations. Where possible, this Report summarizes or draws 

conclusions from these sources without reproducing them. 

https://judiciary.house.gov/issues/government-oversight/
http://clerk.house.gov/legislative/house-rules.pdf
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officials from the FTC and the Antitrust Division also provided several briefings to Members of the 

Subcommittee and staff in response to the requests of the Subcommittee Chairman and Ranking 

Member. These briefings served as an opportunity for Members to obtain information and updates 

about the current state of antitrust law and enforcement in digital markets. 

 

B. Hearings 

 

On June 11, 2019, the Subcommittee held part one of its series of investigation hearings titled 

ñOnline Platforms and Market Power, Part 1: The Free and Diverse Press.ò At this hearing, the 

Subcommittee heard testimony from the following Majority witnesses: David Chavern, President of 

the News Media Alliance; Gene Kimmelman, President and CEO of Public Knowledge; Sally 

Hubbard, Director of Enforcement Strategy at Open Markets Institute (OMI); and Matthew Schruers, 

Vice President for Law and Policy at Computer and Communications Industry Association (CCIA). 

The Minority witnesses were David Pitofsky, General Counsel for News Corp; and Kevin Riley, Editor 

of the Atlanta-Journal Constitution.60 

 

On July 16, 2019, the Subcommittee held its second hearing, a two-paneled hearing titled 

ñOnline Platforms and Market Power, Part 2: Innovation and Entrepreneurship.ò On the first panel, the 

Subcommittee heard testimony from the following: Adam Cohen, Director of Economic Policy at 

Google; Nate Sutton, Associate General Counsel, Competition, at Amazon; Matt Perault, Head of 

Global Policy Development at Facebook; and Kyle Andeer, Vice President and Corporate Law and 

Chief Compliance Officer at Apple. On the second panel, the Subcommittee heard testimony from the 

following Majority witnesses: Timothy Wu, Julius Silver Professor of Law, Science and Technology at 

Columbia Law School; Fiona Scott Morton, Theodore Nierenberg Professor of Economics at Yale 

University School of Management; and Stacy Mitchell, Co-Director of the Institute for Local Self-

Reliance. On the second panel, the Minority witnesses were Maureen Ohlhausen, Partner at Baker 

Botts and former Commissioner and Acting Chairwoman of the Federal Trade Commission; Morgan 

Reed, Executive Director of The App Association; and Carl Szabo, Vice President and General 

Counsel at NetChoice.61  

 

On October 18, 2019, the Subcommittee held its third hearing titled ñOnline Platforms and 

Market Power, Part 3: The Role of Data and Privacy in Competition.ò At this hearing, the 

Subcommittee heard testimony from the following Majority witnesses: the Honorable Rohit Chopra, 

Commissioner at the Federal Trade Commission; Dr. Jason Furman, Professor of the Practice of 

Economic Policy at Harvard Kennedy School and former Chairman of the Council of Economic 

Advisers (CEA); and Dr. Tommaso Valletti, Professor of Economics and Head of the Department of 

 
60 Free and Diverse Press Hearing, https://judiciary.house.gov/legislation/hearings/online-platforms-and-market-power-

part-1-free-and-diverse-press. 

61 Innovation and Entrepreneurship Hearing, https://judiciary.house.gov/legislation/hearings/online-platforms-and-market-

power-part-2-innovation-and-entrepreneurship.  

https://judiciary.house.gov/legislation/hearings/online-platforms-and-market-power-part-1-free-and-diverse-press
https://judiciary.house.gov/legislation/hearings/online-platforms-and-market-power-part-1-free-and-diverse-press
https://judiciary.house.gov/legislation/hearings/online-platforms-and-market-power-part-2-innovation-and-entrepreneurship
https://judiciary.house.gov/legislation/hearings/online-platforms-and-market-power-part-2-innovation-and-entrepreneurship


 

30 

 

Economics & Public Policy at Imperial College Business School and former Chief Competition 

Economist of the European Commissionôs Directorate General for Competition (DG-Comp). The 

Minority witness at the hearing was Dr. Roslyn Layton, Visiting Scholar at the American Enterprise 

Institute.62 

 

On November 13, 2019, the Subcommittee held its fourth hearing titled ñOnline Platforms and 

Market Power, Part 4: Perspectives of the Antitrust Agencies.ò At this hearing, the Subcommittee 

heard testimony from the following witnesses: the Honorable Makan Delrahim, Assistant Attorney 

General for the Antitrust Division at the Department of Justice; and the Honorable Joseph J. Simons, 

Chairman of the Federal Trade Commission.63 

 

On January 17, 2020, the Subcommittee held its fifth hearing titled ñField Hearing: Online 

Platforms and Market Power, Part 5: Competitors in the Digital Economy.ò At this hearing, which took 

place in the congressional district of Subcommittee Vice Chairman Joe Neguse (D-CO) at the 

University of Colorado School of Law, the Subcommittee heard testimony from the following Majority 

witnesses: Patrick Spence, Chief Executive Officer of Sonos; David Barnett, Founder and Chief 

Executive Officer of PopSockets; and Kirsten Daru, Vice President and General Counsel at Tile. The 

Minority witness at the hearing was David Heinemeier Hansson, Cofounder and Chief Technology 

Officer of Basecamp.64 

 

On July 29, 2020, the Subcommittee held its sixth hearing titled ñOnline Platforms and Market 

Power, Part 6: Examining the Dominance of Amazon, Apple, Facebook, and Google.ò At this hearing, 

the Subcommittee heard testimony from the following witnesses: Jeff Bezos, Chief Executive Officer 

at Amazon; Sundar Pichai, Chief Executive Officer at Alphabet and Google; Tim Cook, Chief 

Executive Officer at Apple; and Mark Zuckerberg, Chief Executive Officer at Facebook.65  

 

On October 1, 2020, the Subcommittee held its seventh hearing titled ñProposals to Strengthen 

the Antitrust Laws and Restore Competition Online.ò The Majority witnesses at the hearing included: 

William Baer, Visiting Fellow, Brookings Institution, and former Associate Attorney General, 

Department of Justice; Zephyr Teachout, Associate Professor of Law, Fordham University School of 

Law; Michael Kades, Director of Markets and Competition Policy, Washington Center for Equitable 

 
62 Data and Privacy Hearing, https://judiciary.house.gov/calendar/eventsingle.aspx?EventID=2248.  

63 Online Platforms and Market Power, Part 4: Perspectives of the Antitrust Agencies: Hearing Before the Subcomm. on 

Antitrust, Commercial and Admin. Law of the H. Comm. on the Judiciary, 116th Cong. (2019) [hereinafter Antitrust 

Agencies Hearing], https://judiciary.house.gov/calendar/eventsingle.aspx?EventID=2287.  

64 Online Platforms and Market Power, Part 5: Competitors in the Digital Economy: Hearing Before the Subcomm. on 

Antitrust, Commercial and Admin. Law of the H. Comm. on the Judiciary, 116th Cong. (2020) [hereinafter Competitors 

Hearing], https://judiciary.house.gov/calendar/eventsingle.aspx?EventID=2386. 

65 Online Platforms and Market Power, Part 6: Examining the Dominance of Amazon, Apple, Facebook, and Google: 

Hearing Before the Subcomm. on Antitrust, Commercial and Admin. Law of the H. Comm. on the Judiciary, 116th Cong. 

(2020) [hereinafter CEO Hearing], https://judiciary.house.gov/calendar/eventsingle.aspx?EventID=3113. 

https://judiciary.house.gov/calendar/eventsingle.aspx?EventID=2248
https://judiciary.house.gov/calendar/eventsingle.aspx?EventID=2287
https://judiciary.house.gov/calendar/eventsingle.aspx?EventID=2386
https://judiciary.house.gov/calendar/eventsingle.aspx?EventID=3113
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Growth; Sabeel Rahman, Associate Professor of Law, Brooklyn Law School and President, Demos; 

and Sally Hubbard, Director of Enforcement Strategy, Open Markets Institute. The Minority witnesses 

at the hearing were Christopher Yoo, John H. Chestnut Professor of Law, Communication, and 

Information Science, University of Pennsylvania Carey Law School; and Rachel Bovard, Senior 

Director of Policy, Conservative Partnership Institute; and Tad Lipsky, Antonin Scalia Law School, 

George Mason University.66 

 

C. Roundtables 

 

In addition to holding public hearings, the Subcommittee also held a series of bipartisan 

roundtables for Members of the Subcommittee and staff to provide Members with an opportunity to 

conduct further oversight of: (1) the state of competition and problems in digital markets; (2) whether 

dominant firms have engaged in anticompetitive conduct; and (3) if antitrust laws, competition 

policies, and current enforcement levels are adequate to address these issues. In total, the 

Subcommittee held twelve briefings and roundtables in Washington, D.C.; four roundtables in 

Boulder, Colorado; and a virtual roundtable with stakeholders from Rhode Island and elsewhere in 

New England.67  

 

The Subcommittee hosted multiple briefings and roundtables with experts on the digital 

economy on a range of topics. Experts included state antitrust enforcers, former officials from the 

Antitrust Division of the Department of Justice and the Federal Trade Commission, former technology 

industry executives, small business owners, representatives from the news industry, entrepreneurs, 

antitrust scholars, representatives from civil society, and representatives from libraries.  

 

The briefings and roundtables covered a broad array of topics related to competition in the 

digital marketplace. These topics included: 

 

¶ The effect that small algorithm changes by dominant platforms can have on small businesses 

that rely on the platform;  

 

¶ The data advantages that dominant online platform companies have over smaller competitors 

and startups, and how those data advantages can reinforce dominance and serve as a barrier to 

entry;  

 

 
66 Online Platforms and Market Power, Part 7: Proposals to Strengthen the Antitrust Laws and Restore Competition 

Online: Hearing Before the Subcomm. on Antitrust, Commercial and Admin. Law of the H. Comm. on the Judiciary, 116th 

Cong. (2020) [hereinafter Remedies Hearing], https://judiciary.house.gov/calendar/eventsingle.aspx?EventID=3367.  

67 This roundtable was originally scheduled to take place physically as a field hearing in Providence, Rhode Island, but was 

held virtually due to the COVID-19 pandemic.  

https://judiciary.house.gov/calendar/eventsingle.aspx?EventID=3367
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¶ The effect of dominant online platform company power and practices on a free and diverse 

press and the local newsgathering and reporting;  

 

¶ The impact of dominant online platform company power and practices on investment in 

startups by venture capital firms;  

 

¶ The fear of economic retaliation by dominant platforms against smaller companies that raise 

concerns about anticompetitive conduct in the digital marketplace;  

 

¶ Other features of digital marketsðincluding, but not limited to, network effects, economies of 

scale and scope, and barriers to entryðthat make them prone to high concentration and 

monopolization; 

 

¶ Enforcement of the antitrust laws; and 

 

¶ Modernization of antitrust statutes and competition policy.  

 

Additionally, the Subcommittee held briefings also allowed representatives from Google, 

Amazon, Facebook, and Apple to make their own presentations to Subcommittee staff and to answer 

questions and provide details regarding their companiesô business practices, structures, and strategies 

in the marketplace. 

 

D. Prior Investigations 

 

The Subcommitteeôs current review of competition in the digital marketplace continues a long 

oversight tradition. Over many decades, the House Judiciary Committee and its antitrust subcommittee 

have conducted careful, fact-based inquiries into industrial sectors showing signs of undue 

concentration and anticompetitive conduct. As a 1951 report from the then-named Subcommittee on 

the Study of Monopoly Power described its mandate, ñIt is the province of this subcommittee to 

investigate factors which tend to eliminate competition, strengthen monopolies, injure small business, 

or promote undue concentration of economic power; to ascertain the facts, and to make 

recommendations based on those findings.ò68  

 

The Subcommittee followed the same process ñto ascertain the factsò in this investigation. It 

has included hearings with industry and government witnesses, consultations with subject-matter 

experts, and a carefulðand at times painstakingðreview of large volumes of evidence provided by 

industry participants and regulators. Recognizing that antitrust investigations are by their nature fact-

 
68 H. REP. NO. 255, at 2 (1951) (Aluminum: Report of the Subcomm. On Study of Monopoly Power of the H. Comm. on 

the Judiciary). 
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dependent, teams of investigators invested significant resources to study the structure of the relevant 

markets and the important firms in those markets.69  

 

The purpose of these exercises was not to supersede the activities of antitrust enforcers such as 

the Federal Trade Commission (FTC) and the Department of Justice (DOJ), but to compile the 

Committeeôs own record about current market conditions; to assess how antitrust laws and principles 

are being applied in the current business environment; and to determine whether revised laws, or new 

laws, or better enforcement are needed to protect competition.  

 

While the Committeeôs investigations were not intended to interfere with the enforcement 

activities of antitrust enforcers or regulators, they often conducted inquiries into the same sectors and 

issues that DOJ, the FTC, the Federal Communications Commission (FCC), and other agencies with 

authority over competition policy or enforcement were also examining. As Members and staff of the 

Committee charged with the ñprotection of trade and commerce against unlawful restraints and 

monopolies,ò70 these investigators exercised their legislative authority to probe any aspect of antitrust 

that they deemed warranted attention.  

 

These investigations were guided by the principle that ñ[h]istory has proven that the most 

conducive environment for innovation and new product availability is a competitive market,ò71 and 

that a ñfree competitive economyò is an important American value.72 It was a value that had been 

formally embedded in our economy and society by the Sherman Act of 1890, ñthe peculiarly American 

charter of economic freedom.ò73 In a 1958 report on the airline industry, the then-named Antitrust 

Subcommittee explained that Americansô social and political freedoms depended on ñopportunity for 

market access and market rivalries in a private-enterprise economy.ò74 The ñfreedom of entry into any 

industry or field of endeavor,ò a 1962 Subcommittee report explained, is a cornerstone of U.S. antitrust 

policy that has ñencouraged extensive individual proprietorship . . . and has made our free enterprise 

system great and strong.ò75 A 1992 Committee report recommended restrictions on the monopolistic 

 
69 See, e.g., H. REP. NO. 1419, at 2 (1962) (The Ocean Freight Industry: Report of the Antitrust Subcomm. of the H. Comm. 

on the Judiciary) [hereinafter 1962 Ocean Freight Industry Report] (describing how Subcommittee staff spent more than 

nine months examining ñtens of thousands of documents in the files of over 50 ocean-freight conferencesò and other 

materials). 

70 RULES OF THE HOUSE OF REPRESENTATIVES, 116th Cong., lst Sess., Rule X, cl. (1)(1)(16) (2019), 

http://clerk.house.gov/legislative/house-rules.pdf.  

71 H. REP. NO. 102-850, at 15 (1992) (Report on Antitrust Reform Act of 1992, H. Comm. on the Judiciary) [hereinafter 

Antitrust Reform Act of 1992]. 

72 H. REP. NO. 1217, at 1 (1951) (The Mobilization Program: Report of the Subcomm. on Study of Monopoly Power of the 

H. Comm. on the Judiciary) [hereinafter 1951 Mobilization Program Report]. 

73 Id. at 2.  

74 H. REP. NO. 1328, at 1 (1958) (The Airlines Industry: Report of the Antitrust Subcomm. of the H. Comm. on the 

Judiciary) [hereinafter 1958 Airlines Industry Report]. 

75 1962 Ocean Freight Industry Report at 394. 

http://clerk.house.gov/legislative/house-rules.pdf
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Regional Bell Operating Companies (RBOCs) ñ[f]or the sake of the democratic economic and political 

values which depend on the preservation of free markets.ò76 

 

In some cases, antitrust investigations exposed antitrust problems that the Committee 

concluded required attention from regulators. For example, a 1958 Antitrust Subcommittee report on 

the rapidly growing domestic airline industry exposed the behind-the-scenes anticompetitive campaign 

that incumbent air carriers and their advocacy group, the Air Transport Association of America (ATA), 

had been waging to prevent the Civil Aeronautics Board (CAB) from approving market entry by new 

air carriers (known at the time as ñnonskedsò).77 The Committee found the conduct of the ATA so 

egregious that it recommended an investigation by the DOJ Antitrust Division.78 As for international 

air transportation, the report concluded that Pan Americanôs dominance in the market was the ñresult 

of its use of devices to foreclose competition in order to secure and maintain control over markets in 

which it does business,ò and recommended that the CAB undertake a broad investigation of the 

company.79  

 

In other cases, the Committee investigated matters that were currently under review by antitrust 

enforcers. In a 1957 report on the broadcast television industry, which was quickly reshaping 

Americansô consumption of news and entertainment, the then-named Antitrust Subcommittee 

described the anticompetitive tactics CBS and NBC were using to promote their own content at the 

expense of independent content producers.80 According to the report, networks were improperly using 

their power as vertical distributors of content to extract financial concessions from independent 

competitors seeking to place their programming on network affiliates.81 There was also evidence that 

the networks were using their substantial power with advertisers to unfairly favor their own content.82 

After praising the DOJ Antitrust Divisionôs ñalertness to vindicate the competitive dictates of the 

antitrust laws,ò the Subcommittee urged the Division to press its investigation into this conduct with 

ñvigor and dispatch.ò83  

 

In the case of the Committeeôs inquiry into the RBOCsô conduct in the aftermath of the 1984 

breakup of AT&T, we concluded that federal courts and regulators were not adequately protecting 

competition in the telecommunications marketplace and that new legislation was necessary. A 1992 

 
76 Antitrust Reform Act of 1992 at 10. 

77 Airlines Industry Report at 268ï69. 

78 Id. at 272. 

79 Id. at 278. 

80 H. REP. NO. 607, at 143 (1957) (The Television Broadcasting Industry: Report of the Antitrust Subcomm. of the Comm. 

on the Judiciary). 

81 Id. 

82 Id. 

83 Id. 
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Committee report reviewed the long, troubled history of attempts by DOJ and the FCC84 to check the 

monopolistic power of AT&T, culminating in the famous Modified Final Judgment (the ñMFJò) that 

Judge Harold Greene approved in August 1982 to break up the company.85 But even after the MFJ, the 

report found, the FCC had failed to prevent the RBOCs from using their local monopolies to commit a 

number of anticompetitive violations, ñmany eerily reminiscent of pre-divestiture Bell System 

abuses.ò86 We were also critical of the DOJôs actions to water down the MFJôs procompetitive line-of-

business restrictions on the RBOCs. Describing the massive lobbying campaign that the RBOCs were 

waging to enter the business lines the MFJ had opened up to competitors, we observed, ñThe thousands 

upon thousands of competitive enterprises now thriving in information service, telecommunications 

equipment, and long distance markets face the prospect of their future prosperity being decided by the 

self-interested designs of a monopoly with óbottleneckô control over the local telephone exchange on 

which they all depend.ò87 In light of the antitrust agenciesô demonstrated failure to protect competition, 

the Committee approved legislation that would codify the MFJôs line-of-business restrictions into 

law.88  

 

Finally, in these prior investigations, the Committee has not hesitated to recommend that 

antitrust authorities further investigate suspicious conduct. After examining the conduct of the Air 

Transport Association of America, the industry group representing the established passenger airline 

carriers in the 1950s, the Antitrust Subcommittee recommended that the Antitrust Division of the 

Department of Justice further investigate the ñserious antitrust problemsò it had identified.89 

 

 

 

 

 

 

 

 
84 Antitrust Reform Act of 1992 at 39 (ñThe FCC, while claiming boldly to be a forum where complaints about 

monopolistic practices would be received and vigorously pursued had, instead, become a regulatory ógraveyardô for 

telecommunications competition policy, characterized by inaction and equivocation.ò). 

85 Id. at 45. 

86 Id. at 51. 

87 Antitrust Reform Act of 1992 at 10. The report explained that the RBOCsô bottleneck, in antitrust terminology, 

functioned as an ñessential facility,ò which gave them ñan inherent ability and ï for activities in which they are engaged 

themselves ï a natural incentive to impede competition in lines of business dependent upon that essential facility.ò Id. at 13. 

88 H.R. 5096 (102nd Cong.); H.R. 3626 (103rd Cong.); see H. REP. NO. 103-559, pt. II at 25 (1994) (Report on Antitrust 

and Communications Reform Act of 1994, H. Comm. on the Judiciary) (ñThe Judiciary Committee has resolved that the 

Government not lose its nerve once again and allow an industry born in monopoly to be reborn in monopoly.ò) The pro-

competitive policies proposed in this legislation later became law, in modified form, as part of the Telecommunications Act 

of 1996. P.L. 104-104, 110 Stat. 56, §§271-6 (codified at 47 U.S.C., §§ 271-76).  

89 Airlines Industry Report at 272. 
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 BACKGROUND 

 

A. Overview of Competition in Digital Markets 

 

 The Role of Competition Online 

 

At a fundamental level, competition has been a key engine of economic activity in the United 

States,90 resulting in the ñpioneering of entire industries that, in time, come to employ millions and 

generate trillions.ò91 This is especially true in the digital economy. As in other industries, competition 

in digital markets incentivizes incumbent firms and new entrants to build new technologies and 

improve business processes.92 It spurs capital investment and incentivizes firms to improve the quality 

of their offerings.93 In its absence, incumbent firms lack the incentive to invest in research and 

development.94 This in turn slows the rate of innovation across the industry.95 Disruptive new products 

or services are replaced with slow, incremental alterations96 ñdesigned to protect [incumbent firmsô] 

existing revenue streams.ò97 Slowly but surely, venture capitalists lose the incentive to invest in new 

 
90 Innovation and Entrepreneurship Hearing at 1 (statement of Tim Wu, Julius Silver Prof. of Law, Columbia Univ. School 

of Law). 

91 Id. at 1; Roger McNamee, Cofounder and Managing Dir., Elevation Partners, Remarks at U.S. Depôt of Justice Antitrust 

Div. Public Workshop on Venture Capital and Antitrust 34 (Feb. 12, 2020), 

https://www.justice.gov/atr/page/file/1255851/download (ñ[T]here is a case that antitrust has in fact been a major catalysis 

of growth in every wave of technology.ò). 

92 Antitrust Agencies Hearing at 8 (statement of Makan Delrahim, Assôt Attôy Gen., U.S. Depôt of Justice, Antitrust Div.) 

(ñCompetition also promotes improvements and upgrades to the quality and functionality of existing offerings.ò); Jeffrey A. 

Rosen, Deputy Attôy Gen., U.S. Depôt of Justice, Speech at the Free State Foundationôs 12th Annual Telecom Policy 

Conference (Mar. 10, 2020), https://www.justice.gov/opa/speech/deputy-attorney-general-jeffrey-rosen-speaks-free-state-

foundations-12th-annual-telecom; Giulio Federico, Fiona Scott Morton & Carl Shapiro, Antitrust and Innovation: 

Welcoming and Protecting Disruption 1 (Natôl Bur. of Econ. Res. Working Paper No. 26005, June 2019), 

https://www.nber.org/papers/w26005.pdf. 

93 Innovation and Entrepreneurship Hearing at 4 (statement of Maureen K. Ohlhausen, Partner, Baker Botts L.L.P.) 

(ñAntitrust lawôs focus on protecting the competitive process does not mean that it cannot reach many of the competitive 

concerns. . . [that] may include price effects, reductions in quality, and impacts on innovation, as well as the ability of a 

dominant player to acquire and neutralize a nascent competitor.ò); Innovation and Entrepreneurship Hearing at 2 (statement 

of Fiona Scott Morton, Theodore Nierenberg Prof. of Econs., Yale Sch. of Mgmt.) (ñThe harms from insufficient 

competition appear in prices that are higher than competitive prices, quality that is lower than competitive quality, and less 

innovation than consumers would benefit from in competitive markets.ò).  

94 Innovation and Entrepreneurship Hearing at 2 (statement of Fiona Scott Morton, Theodore Nierenberg Prof. of Econs, 

Yale Sch. of Mgmt.).  

95 See generally Jeffrey A. Rosen, Deputy Attôy Gen., U.S. Depôt of Justice, Speech at the Free State Foundationôs 12th 

Annual Telecom Policy Conference (Mar. 10, 2020), https://www.justice.gov/opa/speech/deputy-attorney-general-jeffrey-

rosen-speaks-free-state-foundations-12th-annual-telecom. (referencing research by economist Kenneth Arrow.). 

96 Data and Privacy Hearing at 3 (statement of Jason Furman, Prof. of the Practice of Econ. Polôy, Harvard Kennedy Sch.).  

97 Innovation and Entrepreneurship Hearing at 4 (statement of Tim Wu, Julius Silver Prof. of Law, Columbia Univ. Sch. of 

Law).  

https://www.justice.gov/atr/page/file/1255851/download
https://www.justice.gov/opa/speech/deputy-attorney-general-jeffrey-rosen-speaks-free-state-foundations-12th-annual-telecom
https://www.justice.gov/opa/speech/deputy-attorney-general-jeffrey-rosen-speaks-free-state-foundations-12th-annual-telecom
https://www.nber.org/papers/w26005.pdf
https://www.justice.gov/opa/speech/deputy-attorney-general-jeffrey-rosen-speaks-free-state-foundations-12th-annual-telecom
https://www.justice.gov/opa/speech/deputy-attorney-general-jeffrey-rosen-speaks-free-state-foundations-12th-annual-telecom
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entrants willing to challenge the dominance of incumbent firms through direct competition.98 What we 

are left with are so-called ñkill zonesòð the near-complete absence of competition. 

 

The benefits of robust competition in the digital economy go beyond innovation and 

productivity. It can also spur firms to compete along other dimensions such as privacy and data 

protection. As a general matter, inadequate competition not only leads to higher prices and less 

innovation in many cases, but it can also reduce the quality of goods and services.99 Given that many 

digital products do not charge consumers directly for services, these firms often compete on quality.100 

Along these lines, lack of competition can result in eroded privacy and data protection.101 Growing 

evidence indicates that a lack of competition goes hand in hand with just such quality degradation.102 

 

 Market Structure 

 

a. Winner-Take-All Markets 

 

Certain features of digital marketsðsuch as network effects, switching costs, the self-

reinforcing advantages of data, and increasing returns to scaleðmake them prone to winner-

take-all economics.103 As a result, many technology markets ñtipò in favor of one or two large 

companies,104 shifting the ñthe competitive process from competition in the market to 

competition for the market.ò105 In turn, high barriers to entry may diminish the ability of new 

firms to challenge incumbent firms, further undermining the competitive process and protecting 

 
98 Innovation and Entrepreneurship Hearing at 2 (statement of Fiona Scott Morton, Theodore Nierenberg Prof. of Econs., 

Yale Sch. of Mgmt.). See also Sai Krishna Kamepalli, Raghuram Rajan & Luigi Zingales, Kill Zone (Univ. of Chicago, 

Becker Friedman Inst. for Econ. Working Paper No. 2020-19, Apr. 2020), https://ssrn.com/abstract=3555915. 

99 Data and Privacy Hearing at 4 (statement of Tommaso Valletti, Prof. of Econs., Imperial Coll. Bus. Sch.) (ñQuality, 

choice, and innovation are also important aspects for competition and for consumer welfare.ò); Innovation and 

Entrepreneurship Hearing at 2ï4 (statement of Maureen K. Ohlhausen, Partner, Baker Botts L.L.P.).  

100 Id. at 3 (statement of Rohit Chopra, Commôr, Fed. Trade Commôn) (ñThese services do have a price, and you are paying 

for them with your data.ò); Data and Privacy Hearing at 3 (statement of Jason Furman, Prof. of the Practice of Econ. Polôy, 

Harvard Kennedy Sch.) (ñConsumers may think they are receiving ófreeô products but they are paying a price for these 

products in a number of ways.ò).  

101 Innovation and Entrepreneurship Hearing at 4 (statement of Maureen K. Ohlhausen, Partner, Baker Botts L.L.P.); Data 

and Privacy Hearing at 3ï4 (statement of Jason Furman, Prof. of the Practice of Econ. Polôy, Harvard Kennedy Sch.); 1 

(statement of George Slover, Justin Brookman & Jonathan Schwantes) (ñ[A] dominant platform can disregard the interests 

of consumers in protecting their privacy, and design their platform to maximize its ability to monitor, monetize, and 

manipulate our personal interactions as consumers and as citizens.ò). 

102 Data and Privacy Hearing at 5 (statement of Tommaso Valletti, Prof. of Econs., Imperial Coll. Bus. Sch.). 

103 Id. at 2 (statement of Jason Furman, Prof. of the Practice of Econ. Polôy, Harvard Kennedy Sch.) Other anticompetitive 

practices in digital marketsðsuch as product design, self-preferencing, and anti-competitive contracting, among othersð

may also contribute to barriers that impede entry by rivals or new firms. While these issues are also present in other 

markets, they are much more pronounced in digital markets. 

104 Id. 

105 Stigler Report at 29, 35.  

https://ssrn.com/abstract=3555915
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the dominance of existing firms.106 As the United Kingdomôs Competition and Markets 

Authority explains:  

 

[I]f potential competitors face substantial barriers to entry and expansion, such that the 

market is no longer properly contestable, then a high market share can translate into 

market power, giving the platform the opportunity to increase prices, reduce quality or 

leverage market power to undermine competition in potentially competitive markets and 

deny innovative rivals the chance to bring new services to market.107 

 

b. Market Concentration 

 

Consistent with winner-take-all dynamics, the digital economy is highly concentrated.108 A 

number of key markets onlineðsuch as social media, general online search, and online advertisingð

are dominated by just one or two firms.109 In some instances, this concentration is the result of a high 

volume of acquisitions by the dominant digital platforms. Together, the largest technology firms have 

acquired hundreds of companies in the last ten years.110 Antitrust enforcers in the United States did not 

block any of these transactions,111 many of which eliminated actual or potential competitors.112 In 

some instances these acquisitions enabled the dominant firm to neutralize a competitive threat; in other 

instances, the dominant firm shut down or discontinued the underlying product entirelyðtransactions 

aptly described as ñkiller acquisitions.ò113 

 

 
106 Data and Privacy Hearing at 2ï3 (statement of Jason Furman, Prof. of the Practice of Econ. Polôy, Harvard Kennedy 

Sch.).  

107 COMPETITION &  MKTS. AUTH., ONLINE PLATFORMS AND DIGITAL ADVERTISING, MARKET STUDY FINAL REPORT 10ï11 

(2020) [hereinafter Competition & Mkts. Auth. Report]. 

108 Data and Privacy Hearing at 1 (statement of Jason Furman, Prof. of the Practice of Econ. Polôy, Harvard Kennedy Sch.). 

109 Id. at 2; Innovation and Entrepreneurship Hearing at 3 (statement of Tim Wu, Julius Silver Prof. of Law, Columbia 

Univ. Sch.of Law). 

110 Tim Wu & Stuart A. Thompson, The Roots of Big Tech Run Disturbingly Deep, N.Y. TIMES (June 7, 2019), 

https://www.nytimes.com/interactive/2019/06/07/opinion/google-facebook-mergers-acquisitions-antitrust.html; see 

ñVisualizing Tech Giantsô Billion-Dollar Acquisitions,ò CB INSIGHTS (May 5, 2020) https://perma.cc/KJD9-HT3Z. 

111 Although several transactions, including Googleôs acquisition of ITA in 2010, were subject to settlements, U.S. antitrust 

enforcers did not attempt to prevent the consummation of these transactions.  

112 Tim Wu & Stuart A. Thompson, The Roots of Big Tech Run Disturbingly Deep, N.Y. TIMES (June 7, 2019), 

https://www.nytimes.com/interactive/2019/06/07/opinion/google-facebook-mergers-acquisitions-antitrust.html; Carl 

Shapiro, Antitrust in a Time of Populism, 61 INTôL J. INDUS. ORG. 714, 739ï40 (2018), 

https://faculty.haas.berkeley.edu/shapiro/antitrustpopulism.pdf.  

113 Colleen Cunningham, Florian Ederer & Song Ma, Killer Acquisitions 1 (Yale Sch. of Mgmt. Working Paper, 2020), 

https://ssrn.com/abstract=3241707 (describing the practice whereby ñan incumbent firm may acquire an innovative target 

and terminate the development of the targetôs innovations to preempt future competitionò). See also C. Scott Hemphill & 

Tim Wu, Nascent Competitors, 168 U. PA. L. REV. (forthcoming 2020) (manuscript at 2), https://perma.cc/62HH-34ZL (ñA 

nascent competitor is a firm whose prospective innovation represents a serious future threat to an incumbent.ò).  

https://www.nytimes.com/interactive/2019/06/07/opinion/google-facebook-mergers-acquisitions-antitrust.html
https://perma.cc/KJD9-HT3Z.
https://www.nytimes.com/interactive/2019/06/07/opinion/google-facebook-mergers-acquisitions-antitrust.html
https://faculty.haas.berkeley.edu/shapiro/antitrustpopulism.pdf
https://ssrn.com/abstract=3241707
https://perma.cc/62HH-34ZL
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Evidence also suggests that the venture capital industry, which plays a critical role in funding 

innovative startups, contributes to market consolidation by encouraging startups to exit via a sale to an 

incumbent firm.114 As initial public offerings (IPOs) have become more expensive and time-

consuming in recent decades, venture capitalists have shown a preference for realizing their 

investments through acquisitions rather than through public markets.115 

 

c. The Role of Online Platforms as Gatekeepers 

 

As Amazon, Apple, Facebook, and Google have captured control over key channels of 

distribution, they have come to function as gatekeepers. A large swath of businesses across the U.S. 

economy now depend on these gatekeepers to access users and markets. In interviews with 

Subcommittee staff, numerous businesses described how dominant platforms exploit this gatekeeper 

power to dictate terms and extract concessions that third parties would not consent to in a competitive 

market.116 According to these companies, these types of concessions and demands carry significant 

economic harm but are ñthe cost of doing businessò given the lack of options. 

 

Their role as gatekeepers also gives the dominant platforms outsized power to control the fates 

of other businesses. Reflecting this fact, several major publicly owned firms that rely on the dominant 

platforms have noted in investor statements that this dependent relationship creates an inherent risk to 

their businesses.117 For example, Lyft, a ride-sharing company, has cited its use of Amazonôs cloud 

services and Google Maps as a potential risk to its business model.118 As Lyft stated in a filing, ñSome 

of our competitors or technology partners may take actions which disrupt the interoperability of our 

platform with their own products or services.ò119 Pinterest, a photo-sharing service, likewise noted in a 

financial filing that changes to Googleôs search algorithm may harm Pinterest. As it noted, Pinterestôs 

ñability to maintain and increase the number of visitors directed to our service from search engines is 

not within our control. Search engines, such as Google, may modify their search algorithms and 

policies or enforce those policies in ways that are detrimental to us.ò120 In submissions and interviews 

with Subcommittee staff, many companies reiterated the general concern that a single act or decision 

by one of the dominant platforms could wreck their businesses. 

 

 
114 Mark Lemley & Andrew McCreary, Exit Strategy at 24ï45 (Stanford Law & Econs. Olin Working Paper No. 542, 

2020), https://ssrn.com/abstract=3506919. 

115 Id. 

116 See infra Section V. 

117 Gerrit De Vynck, The Power of Google and Amazon Looms Over Tech IPOs, BLOOMBERG (July 1, 2019), 

https://www.bloomberg.com/news/articles/2019-07-01/google-s-and-amazon-s-power-looms-over-procession-of-tech-ipos 

(noting that 17 of 22 initial public offerings by technology companies cited online platforms as competitors or risks to their 

businesses).  

118 Id. 

119 Id. 

120 Id.  

https://ssrn.com/abstract=3506919
https://www.bloomberg.com/news/articles/2019-07-01/google-s-and-amazon-s-power-looms-over-procession-of-tech-ipos
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Since the dominant platforms in many cases have also integrated into adjacent lines of 

business, these firms operate both as key intermediaries for third-party companies as well as direct 

competitors to them. Numerous entrepreneurs, small businesses, and major companies told 

Subcommittee staff that the dominant platformsô dual role raises significant competition concerns.121 

In recent years, significant reporting has documented how the dominant platforms can exploit this dual 

role, through data exploitation,122 self-preferencing,123 appropriation of key technologies,124 and abrupt 

changes to a platformôs policies.125 The Subcommitteeôs investigation uncovered numerous examples 

of this exploitative conduct, suggesting that these are increasingly systemic, rather than isolated, 

business practices. 

 

 Barriers to Entry 

 

a. Network Effects 

 

Digital markets tend to be characterized by strong network effects, making them prone to 

concentration and monopolization.126 There are two types of network effects: direct and indirect. In 

markets with direct network effects, the more people who use a product or service, the more valuable 

that product or service becomes to other users.127 By contrast, indirect network effects arise when 

greater use of a product or service forms a new type of standard and increases the incentive for third 

parties to invest in developing compatible technologies, which in turn reinforces the popularity of the 

original product or service with users.128 

 

 
121 See infra Section V. 

122 See Press Release, Eur. Commôn, Antitrust: Commission opens investigation into possible anti-competitive conduct of 

Amazon (July 17, 2019), https://ec.europa.eu/commission/presscorner/detail/en/IP_19_4291 (ñBased on the Commissionôs 

preliminary fact-finding, Amazon appears to use competitively sensitive information ï about marketplace sellers, their 

products and transactions on the marketplace.ò). 

123 Tripp Mickle, Apple Dominates App Store Search Results, Thwarting Competitors, WALL ST. J. (July 23, 2019), 

https://www.wsj.com/articles/apple-dominates-app-store-search-results-thwarting-competitors-11563897221. 

124 Jack Nicas & Daisuke Wakabayashi, Sonos, Squeezed by the Tech Giants, Sues Google, N.Y. TIMES (Jan. 7, 2020), 

https://www.nytimes.com/2020/01/07/technology/sonos-sues-google.html.  

125 Reed Albergotti, Apple says recent changes to operating system improve user privacy, but some lawmakers see them as 

an effort to edge out its rivals, WASH. POST (Nov. 26, 2019), 

https://www.washingtonpost.com/technology/2019/11/26/apple-emphasizes-user-privacy-lawmakers-see-it-an-effort-edge-

out-its-rivals/; Jason Del Rey, An Amazon revolt could be brewing as the tech giant exerts more control over brands, Vox: 

RECODE (Nov. 29, 2018), https://www.vox.com/2018/11/29/18023132/amazon-brand-policy-changes-marketplace-control-

one-vendor. 

126 JAY SHAMBAUGH , RYAN NUNN, AUDREY BREITWISER &  PATRICK LIU, BROOKINGS INST., THE STATE OF COMPETITION 

AND DYNAMISM : FACTS ABOUT CONCENTRATION, START-UPS, AND RELATED POLICIES, 10 (June 2018), 

https://www.brookings.edu/wp-content/uploads/2018/06/ES_THP_20180611_CompetitionFacts_20180611.pdf. 

127 See Luigi Zingales & Guy Rolnik, A Way To Own Your Social-Media Data, N.Y. TIMES (June 30, 2017), 

https://www.nytimes.com/2017/06/30/opinion/social-data-google-facebook-europe.html.  

128 MAURICE E. STUCKE &  ALLEN P. GRUNES, BIG DATA AND COMPETITION POLICY 163 (2016).  

https://ec.europa.eu/commission/presscorner/detail/en/IP_19_4291
https://www.wsj.com/articles/apple-dominates-app-store-search-results-thwarting-competitors-11563897221
https://www.nytimes.com/2020/01/07/technology/sonos-sues-google.html
https://www.washingtonpost.com/technology/2019/11/26/apple-emphasizes-user-privacy-lawmakers-see-it-an-effort-edge-out-its-rivals/
https://www.washingtonpost.com/technology/2019/11/26/apple-emphasizes-user-privacy-lawmakers-see-it-an-effort-edge-out-its-rivals/
https://www.vox.com/2018/11/29/18023132/amazon-brand-policy-changes-marketplace-control-one-vendor
https://www.vox.com/2018/11/29/18023132/amazon-brand-policy-changes-marketplace-control-one-vendor
https://www.brookings.edu/wp-content/uploads/2018/06/ES_THP_20180611_CompetitionFacts_20180611.pdf
https://www.nytimes.com/2017/06/30/opinion/social-data-google-facebook-europe.html
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Online platforms display strong network effects because they connect disparate market 

segments. For example, online commerce platforms like Amazon connect buyers and sellers. Just as 

with social networks, the value of Amazon Marketplace increases as more usersðboth sellers and 

buyersðengage with the platform.129 Similarly, the value of online platforms that facilitate 

advertising, such as Google, increases with the number of users, as advertisers gain access to a larger 

consumer base and therefore to a larger trove of consumer data.130 

 

Similarly, social networks like Facebook exhibit powerful direct network effects because they 

become more valuable as more users engage with the networkðno person wants to be on a social 

network without other users.131 Meanwhile, once a firm captures a network it can become extremely 

diffi cult to dislodge or replace. As Mark Zuckerberg explained to then-CFO David Ebersman the 

benefits that would accrue to Facebook from acquiring Instagram: 

 

[T]here are network effects around social products and a finite number of different social 

mechanics to invent. Once someone wins at a specific mechanic, itôs difficult for others to 

supplant them without doing something different. Itôs possible someone beats Instagram by 

building something that is better to the point that they get network migration, but this is harder 

as long as Instagram keeps running as a product.132 

 

Strong network effects serve as a powerful barrier to entry for new firms to enter a market and 

displace the incumbent.133 When combined with other entry barriers such as restrictions on consumers 

or businesses easily switching services, network effects all but ensure not just market concentration but 

durable market power.134 

 

b. Switching Costs 

 

Switching costs present another barrier for potential market entrants. In many cases, large 

technology firms can maintain market power in part because it is not easy for users to switch away 

from the incumbentôs technology. A market exhibits ñlock-inò when switching costs are sufficiently 

high that users stay with an incumbent firm rather than switch to a firm whose product or service they 

 
129 Id. 

130 Id. 

131 Stigler Report at 38. 

132 Production of Facebook, to H. Comm. on the Judiciary, FB-HJC-ACAL-00063222 (Feb. 27, 2012), 

https://judiciary.house.gov/uploadedfiles/0006322000063223.pdf.  

133 See Stigler Report at 40. 

134 See Dig. Competition Expert Panel Report at 35.  

https://judiciary.house.gov/uploadedfiles/0006322000063223.pdf
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would prefer.135 Over time, lock-in tends to reduce competition, deter market entry, and may even 

worsen data privacy.136 

 

High switching costs are a central feature of digital search and social media platforms, such as 

Google and Facebook, where users contribute data to the platform but may not be able to migrate that 

data to a competing platform. For example, a user may upload a variety of data to Facebook, including 

photos and personal information, but may not be able to easily download that data and move it to 

another social media site; instead, the user would have to start from scratch, re-uploading her photos 

and re-entering her personal information to the new platform.137 An online seller who has generated 

hundreds of product reviews and ratings on Amazon may face a similar challenge when considering 

migrating to a different platform. Other significant factors that contribute to switching costs in digital 

markets include anticompetitive contracting terms, default settings, product design that favor dominant 

platforms.138  

 

c. Data 

 

The accumulation of data can serve as another powerful barrier to entry for firms in the digital 

economy. Data allows companies to target advertising with scalpel-like precision, improve services 

and products through a better understanding of user engagement and preferences, and more quickly 

identify and exploit new business opportunities.139  

 

 Much like a network effect, data-rich accumulation is self-reinforcing. Companies with 

superior access to data can use that data to better target users or improve product quality, drawing more 

users and, in turn, generating more dataðan advantageous feedback loop.140 In short, new users and 

greater engagement bring in more data, which enables firms to improve user experiences and develop 

new productsðin turn capturing more data.141 While data is non-rivalrousðmeaning that one partyôs 

 
135 MAURICE E. STUCKE &  ALLEN P. GRUNES, BIG DATA AND COMPETITION POLICY 159 (2016).  

136 Id. 

137 Data and Privacy Hearing at 3 (statement of Dina Srinivasan, Fellow, Yale Thurman Arnold Project). 

138 Dig. Competition Expert Panel Report at 36. Unlike the European Union, which provides internet users with a right to 

data portability, the U.S. does not have any law requiring online platforms to make data portable. Platforms like Google and 

Facebook are therefore largely uninhibited in imposing switching costs for users, hurting competition in the process. Allen 

St. John, Europeôs GDPR Brings Data Portability to U.S. Consumers, CONSUMER. REPS. (May 25, 2018), 

https://www.consumerreports.org/privacy/gdpr-brings-data-portability-to-us-consumers; see Chris Dixon, The 

Interoperability of Social Networks, BUS. INSIDER (Nov. 10, 2010), https://www.businessinsider.com/the-interoperability-

of-social-networks-2011-2; Josh Constine, Friend Portability Is the Must-Have Facebook Regulation, TECHCRUNCH (May 

12, 2019), https://technologycrunch.com/2019/05/12/friends-wherever.  

139 Dig. Competition Expert Panel Report at 23. 

140 Maurice E. Stucke, Should We Be Concerned About Data-opolies?, 2 GEO. L. TECH. REV. 275, 323 (2018) (discussing 

the dynamics of data-driven network effects). 

141 MAURICE E. STUCKE &  ALLEN P. GRUNES, BIG DATA AND COMPETITION POLICY 36ï50 (2016); PATRICK BARWISE &  

LEO WATKINS, The Evolution of Digital Dominance: How and Why We Got to GAFA, in DIGITAL DOMINANT : THE POWER 

https://www.consumerreports.org/privacy/gdpr-brings-data-portability-to-us-consumers/
https://www.businessinsider.com/the-interoperability-of-social-networks-2011-2
https://www.businessinsider.com/the-interoperability-of-social-networks-2011-2
https://techcrunch.com/2019/05/12/friends-wherever/
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use does not prevent or diminish use by anotherðfirms may nonetheless exclude rivals from using 

their data through technical restrictions and legal contracts.142 These exclusionary tactics can close off 

markets and shield incumbents from competition.143  

  

In addition to serving as a barrier to entry, superior access to data can enable and exacerbate 

anticompetitive conduct in digital markets. This is particularly true when a dominant platform operates 

as both a marketplace for third-party goods as well as a seller of its own products on that same 

marketplace.144 Through this dual role, a dominant platform can mine commercially valuable 

information from third-party businesses to benefit its own competing products.145 Additionally, a 

dominant platform can use its market power to extract more data from users, undermining their 

privacy.146 

 

Persistent data collection can also create information asymmetries and grant firms access to 

non-public information that gives them a significant competitive edge. These insights include 

information on user behavior as well as on broader usage trends that enable the dominant platforms to 

track nascent competitive threats. In an interview with Subcommittee staff, a senior executive at a 

social media company referred to this ability as akin to having ña spy camera on the production floorò 

of a competitive threat.147 Roger McNamee, the Co-Founder of Elevation Partners, has noted that the 

dominant platformsô role as digital infrastructure gives them both leverage and insights that other 

competitors lack:  

 

Essentially, the interplay of Googleôs dominant position in é infrastructure elements 

[such as] ad tech infrastructure, Chrome browser, [and Nest] é collectively provide 

leverage over other market participants, which include not just startups, but also 

advertisers, and other would-be competitors. And the key thing is, itôs not just about 

Googleôs infrastructure. When you add in Gmail, Search, Maps, apps, and all the other 

things that Google does so well é [t]hey provide further levels of user lock-inðfurther 

protective modes that really limit the opportunity of competitors and even, frankly, 

 
OF GOOGLE, AMAZON, FACEBOOK, AND APPLE 28ï29 (2018), http://www.lse.ac.uk/law/Assets/Documents/orla-

lynskey/orla-3.pdf. 

142 MAURICE E. STUCKE &  ALLEN P. GRUNES, BIG DATA AND COMPETITION POLICY 23ï34 (2016).  

143 Id. at 34 (2016).  

144 JACQUES CRÉMER, YVES-ALEXANDRE DE MONJOYE &  HEIKE SCWHEITZER, EUR. COMMôN, COMPETITION POLICY FOR THE 

DIGITAL ERA 66ï67 (2019) [hereinafter Eur. Commôn Competition Report].  

145 Id. at 66.  

146 See Dina Srinivasan, The Antitrust Case Against Facebook: A Monopolistôs Journey Towards Pervasive Surveillance in 

Spite of Consumersô Preference for Privacy, 16 BERKELEY BUS. L.J. 39, 70 (2019); Data and Privacy Hearing at 1 

(statement of Dina Srinivasan, Fellow, Yale Thurman Arnold Project). 

147 Interview with Source 247 (June 4, 2020).  
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suppliers and advertisers, to do the things that they should be able to do in a freely 

competitive economy.148 

 

This significant data advantage also enables dominant platforms to identify and acquire rivals 

early in their lifecycle. Leading economists and antitrust experts have expressed concern that serial 

acquisitions of nascent competitors by large technology firms have stifled competition and 

innovation.149 This acquisition strategy exploits dominant firmsô information advantages in order to 

acquire rapidly growing companies just before those companies become true threats.150 Lacking access 

to this same information or failing to appreciate its significance, enforcers may fail to identify these 

acquisitions as anticompetitive. This is more likely when the dominant platform buys a nascent threat 

before it has fully developed into a rival. 

 

In a briefing before Members of the Subcommittee, Jonathan Sallet, former Deputy Assistant 

Attorney General at the Antitrust Division, explained that data-driven acquisitions of nascent or 

potential rivals can significantly undermine competition while systematically evading antitrust 

scrutiny.151 One reason is that upstart competitors are often data-rich but cash-poor, a combination that 

is unlikely under a price-centric framework to trigger antitrust scrutiny if the acquisition is priced 

below the relevant threshold for merger review.152 For example, had Microsoft sought to exploit its 

monopoly power in the market for personal computer operating systems by acquiring Netscapeð

rather than by foreclosing itðit is unlikely that antitrust enforcers would have taken action. He noted 

that this type of acquisition can tip the market in favor of a dominant firm, having the same ultimate 

effect as monopolistic conduct but escaping the antitrust enforcement that monopolistic conduct has 

triggered in the past.153 

 

 

 

 

 
148 Roger McNamee, Co-Founder and Managing Dir., Elevation Partners, Remarks at U.S. Depôt of Justice Antitrust Div. 

Public Workshop on Venture Capital and Antitrust 30 (Feb. 12, 2020), 

https://www.justice.gov/atr/page/file/1255851/download. 

149 See, e.g., Stigler Report at 74, 87.  

150 See Maurice E. Stucke, Should We Be Concerned About Data-opolies?, 2 GEO. L. TECH. REV. 275, 309 (2018) 

(discussing the growing concern with ñkill zoneò tactics and the chilling effect on ñentrepreneurism and autonomyò).  

151 Briefing by Jonathan Sallet, Deputy Assôt Attôy Gen., U.S. Depôt of Justice, Antitrust Div. (July 11, 2020). 

152 Colleen Cunningham, Florian Ederer & Song Ma, Killer Acquisitions at 53 (Yale Sch. of Mgmt. Working Paper, Apr. 

2020), https://ssrn.com/abstract=3241707 (finding that killer acquisitions ñroutinely avoid regulatory scrutinyò because 

they ñdisproportionately occur just below [HSR] thresholds for antitrust scrutinyò).  

153 Jonathan Sallet, Competitive Edge: Five Building Blocks For Antitrust Success: The Forthcoming FTC Competition 

Report, WASH. CTR. FOR EQUITABLE GROWTH (Oct. 1, 2019), https://equitablegrowth.org/competitive-edge-five-building-

blocks-for-antitrust-success-the-forthcoming-ftc-competition-report/.  
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d. Economies of Scale and Scope 

 

Increasing returns to scale are another feature of technology markets that make them prone to 

tip towards concentration and monopolization.154 In markets with increasing returns to scale, as sales 

increase, average unit cost decreases.155 Because entry into these markets requires significant up-front 

costs, the market favors firms that are already large, making it difficult for new firms to enter the 

market and challenge large incumbents.156 

 

Likewise, a dominant firm that enjoys economies of scope can extend its reach across adjacent 

markets through an expansive ecosystem of its own products while incurring relatively low cost.157 For 

example, if a firm has sufficient technical expertise or access to consumer data, the cost of applying 

this resource into a new market is relatively low.  

 

Businesses that specialize in providing information, such as Google, frequently benefit from 

increasing returns to scale.158 These businesses require high upfront fixed costs, but then may scale 

with relatively low increases in cost. For example, ñGoogle can update Google Calendar for 100 

million users with similar fixed expenses as would be needed for only a fraction of such users.ò159 

Facebook is another company that benefits from increasing returns to scale.160 Although building the 

Facebook platform required a large upfront investment, the platform was able to grow exponentially 

with relatively little increase in costs. With the benefit of increasing returns to scale, Facebook was 

able to grow from one million users in 2004, the year of its founding, to more than 350 million users in 

only five years.161  

 

Recent economic evidence indicates that economies of scale achieved through data collection 

allow platforms to get more out of consumers than consumers get out of platforms.162 In exchange for 

ñfreeò services, users provide valuable social dataðinformation that may also shed light on other 

peopleôs behaviorðin addition to their own personal information. For instance, a personôs location 

 
154 Innovation and Entrepreneurship Hearing at 81 (statement of Fiona Scott Morton, Theodore Nierenberg Prof. of Econs., 

Yale Sch. of Mgmt.); Dig. Competition Expert Panel Report at 32; Stigler Report at 13; see also JAY SHAMBAUGH , RYAN 

NUNN, AUDREY BREITWIESER &  PATRICK LIU, THE BROOKINGS INST., THE STATE OF COMPETITION AND DYNAMISM : FACTS 

ABOUT CONCENTRATION, START-UPS, AND RELATED POLICIES 10 (June 2018), https://www.brookings.edu/wp-

content/uploads/2018/06/ES_THP_20180611_CompetitionFacts_20180611.pdf 

155 Stigler Report at 36. 

156 Dig. Competition Expert Panel Report at 32. 

157 Id. 

158 Stigler Report at 37. 

159 Id. 

160 Id. 

161 Id. at 36ï37. 

162 See generally Dirk Bergemann, Alessandro Bonatti & Tan Gan, The Economics of Social Data (Cowles Foundation 

Discussion Paper No. 2203R, Sept. 2019), https://ssrn.com/abstract=3459796.  
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history using Google Maps reveals valuable and sensitive information about others as wellðsuch as 

traffic patterns and other data. According to Professors Dirk Bergemann, Alessandro Bonatti, and Tan 

Gan, the creation of this ñdata externalityò means that, for firms like Google, Amazon, and Facebook, 

ñthe cost of acquiring é individual data can be substantially below the value of the information to the 

platform.ò163 In other words, notwithstanding claims that services such as Googleôs Search or Maps 

products or Facebook are ñfreeò or have immeasurable economic value to consumers,164 the social data 

gathered through these services may exceed their economic value to consumers.  

 

B. Effects of Platform Market Power 

 

 Innovation and Entrepreneurship 

 

Competition is a critical source of innovation, business dynamism, entrepreneurship, and the 

ñlaunching of new industries.ò165 Vigorously contested markets have been a critical competitive asset 

for the United States over the past century.166 While large firms with significant resources may invest 

in research and development for new products and services, competition forces companies to ñrun 

fasterò in order to offer improved products and services.167 Without competitive pressure, some level 

of innovation may still occur, but at a slower, iterative pace than would be present under competitive 

market conditions.168  

 

In recent decades, however, there has been a sharp decline in new business formation as well as 

early-stage startup funding.169 The number of new technology firms in the digital economy has 

declined,170 while the entrepreneurship rateðthe share of startups and young firms in the industry as a 

 
163 Id. at 4. 

164 See, e.g., Erik Brynjolfsson & Avinash Collis, How Should We Measure the Digital Economy?, HARV. BUS. REV. (Nov.ï

Dec. 2019), https://hbr.org/2019/11/how-should-we-measure-the-digital-economy.  

165 Innovation and Entrepreneurship Hearing at 1 (statement of Tim Wu, Julius Silver Prof. of Law, Columbia Univ. Sch. of 

Law). 

166 Id. 

167 Stigler Report at 74. 

168 Innovation and Entrepreneurship Hearing at 1 (statement of Tim Wu, Julius Silver Prof. of Law, Columbia Univ. Sch. of 

Law).  

169 This is trend is also present in the broader U.S. economy as well. See, e.g., Ufuk Akcigit & Sina T. Ates, Knowledge in 

the Hands of the Best, Not the Rest: The Decline of U.S. Business Dynamism, VOXEU (July 4, 2019), 

https://voxeu.org/article/decline-us-business-dynamism. 

170 IAN HATHWAY , EWING MARION KAUFFMAN FOUND., TECH STARTS: HIGH-TECHNOLOGY BUSINESS FORMATION AND JOB 

CREATION IN THE UNITED STATES 5 (2013), https://www.kauffman.org/-/media/kauffman_org/research-reports-and-

covers/2013/08/bdstechnologystartsreport.pdf.  
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wholeðhas also fallen significantly in this market.171 Unsurprisingly, there has also been a sharp 

reduction in early-stage funding for technology startups.172  

 

The rates of entrepreneurship and job creation have also declined over this period. The 

entrepreneurship rateðdefined as the ñshare of startups and young firmsò in the industry as a wholeð

fell from 60% in 1982 to a low of 38% as of 2011.173 As entry slows, the average age of technology 

firms has skewed older.174 Job creation in the high-technology sector has likewise slowed 

considerably.175 In 2000, the job creation rate in the high-technology sector was approaching 20% 

year-over-year. Within a decade, the rate had halved to about 10%.176 Although the job creation rate in 

the high-technology sector has fallen substantially since the early 2000s, the job destruction rate in 

2011 was roughly unchanged from 2000.177 As a result, in 2011 the rate of job destruction in the high-

technology sector was higher than the rate of job creation, a reversal from the year 2000, when the job-

creation rate far outpaced the job-destruction rate.178  

 

In line with this trend, there is mounting evidence that the dominance of online platforms has 

materially weakened innovation and entrepreneurship in the U.S. economy.179 Some venture 

capitalists, for example, report that they avoid funding entrepreneurs and other companies that compete 

directly with dominant firms in the digital economy.180  

 

Often referred to as an innovation ñkill zone,ò this trend may insulate powerful incumbent 

firms from competitive pressure simply because venture capitalists do not view new entrants as good 

 
171 Id.  

172 The number of technology startup financings fell from above 10,000 startup financings in 2015 to just above 6,000 in 

2018. In 2014, startups closed 4,255 deals in which they raised seed money from investors. By 2018, however, that figure 

had dropped by nearly a half, to 2,206. Gené Teare, Decade in Review: Trends in Seed- and Early-Stage Funding, 

TECHCRUNCH (Mar. 13, 2019), https://technologycrunch.com/2019/03/16/decade-in-review-trends-in-seed-and-early-stage-

funding. See also American Technology Giants Are Making Life Tough for Startups, THE ECONOMIST (June 2, 2018), 

https://www.economist.com/business/2018/06/02/american-technology-giants-are-making-life-tough-for-startups.  

173 John Haltiwanger, et al., Declining Business Dynamism in the U.S. High-Technology Sector at 8, EWING MARION 

KAUFFMAN FOUND. (Feb. 2014), https://www.kauffman.org/-/media/kauffman_org/research-reports-and-

covers/2014/02/declining_business_dynamism_in_us_high_technology_sector.pdf.  

174 Id.  

175 Id.  

176 Id. at 4. 

177 Id.at 5.  

178 Id. at 4. 

179 Innovation and Entrepreneurship Hearing at 1 (statement of Tim Wu, Julius Silver Prof. of Law, Columbia Univ. School 

of Law); Data and Privacy Hearing at 1ï3 (statement of Jason Furman, Prof. of the Practice of Econ. Polôy, Harvard 

Kennedy Sch.). 

180 See generally Venture Capital and Antitrust Workshop; Stigler Report at 9. 
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investments.181 Albert Wenger, the managing partner of Union Square Ventures, commented that the 

ñscale of these companies and their impact on what can be funded, and what can succeed, is 

massive.ò182 Paul Arnold, an early-stage investor and founder of Switch Ventures, commented at the 

Justice Departmentôs recent workshop on the intersection between venture capital and antitrust law that 

he considers markets dominated by large platforms to be kill zones.183 He explained: 

 

[T]hereôs an incredibly, concentrated market share because of the economies of scale or 

because of network effects, itôs a really hard barrier to overcome. And sometimes 

thereôs an answer and often, that will kill things. And I think that thatôs my view, thatôs 

my, sort of, lived experience as a venture investor, but I think itôs a common view of a 

lot of venture investors.184  

 

In the same vein, Mr. Arnold said in a submission to the Subcommittee that: 

 

Venture capitalists are less likely to fund startups that compete against monopoliesô core 

products é As a startup investor, I see this often. For example, I will meet yet another 

founder who wants to disrupt Microsoftôs LinkedIn. They will have a clever plan to 

build a better professional social network. I always pass on the investment. It is nearly 

impossible to overcome the monopoly LinkedIn enjoys. It is but one example of an 

innovation kill zone.185 

 

For example, the entrenched power of firms with weak privacy protections has created a kill 

zone around the market for products that enhance privacy online.186 To the extent that a firm 

successfully offers a service to give people tools to control their privacy, ñGoogle or Facebook are 

going to want to pull that back as fast as they possibly can. They donôt want you aggressively limiting 

their extremely valuable information collection.ò187  

 

Other prominent venture capitalists, such as Roger McNamee, the Co-Founder of Elevation 

Partners, have commented that these trends harm more than just startups. The advantages of dominant 

 
181 Raghuram Rajan, Sai Krishna Kamepalli & Luigi Zingales, Kill Zone (Becker Friedman Institute Working Paper No. 

2020-19, 2020), https://ssrn.com/abstract=3555915.  
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Innovation to Rewarding Capital and Scale,ò PROMARKET (May 25, 2018), https://promarket.org/2018/05/25/google-

facebooks-kill -zone-weve-taken-focus-off-rewarding-genius-innovation-rewarding-capital-scale/.  

183 Venture Capital and Antitrust Workshop Transcript at 24 (statement of Paul Arnold, Founder & Partner, Switch 

Partners). 

184 Id. 

185 Submission from Paul Arnold, General Partner, Switch Ventures, to H. Comm. on the Judiciary, 2 (Sept. 3, 2020) (on 
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186 Venture Capital and Antitrust Workshop Transcript at 24 (Paul Arnold, Founder & Partner, Switch Partners). 
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firms onlineðaccess to competitively significant sources of data, network effects, intellectual 

property, and excess capitalðare ña barrier to a wide range of activities, not just startups, but actually 

a lot of other market participants.ò188  

 

Merger activity may be another contributor to reduced venture capital investment of startups. In 

a recent study, several leading economists and researchers at the University of ChicagoðRaghuram G. 

Rajan, Luigi Zingales, and Sai Krishna Kamepalliðfound that major acquisitions by larger firms in 

sectors of the digital economy led to significantly less investment in startups in this same sector.189 As 

they note, in the wake of an acquisition by Facebook or Google, investments in startups in the same 

space ñdrop by over 40% and the number of deals falls by over 20% in the three years following an 

acquisition.ò190  

 

The threat of entry from a large platform has had significant effects on other firmsô incentives 

to innovate,191 while the actual entry of the larger online platform can result in less innovation and an 

additional increase in prices.192 During the investigation, Subcommittee staff interviewed a prominent 

venture capital investor in the cloud marketplace who explained that this power imbalance creates a 

strong economic incentive for other firms to avoid head-on competition. As he noted: 

 

I think of Amazon as the sun. It is useful but also dangerous. If youôre far enough away 

you can bask. If you get too close youôll get incinerated. So, you have to be far enough 

from Amazon and be doing something that they wouldnôt do. If youôre a net consumer 

of Amazonôs infrastructure, like Uber, then youôre okay. As long as Amazon doesnôt 

want to get into ridesharing. But itôs hard to predict what Amazon wants to get into. If 

they were going to stop at retail and computing, youôre safe. But you canôt know.193 

 

As discussed in this Report, other behavior by dominant firmsðsuch as cloning the products of new 

entrantsðmay also undermine the likelihood that new entrants will be able to compete directly or that 

early adopters will switch to a new entrantôs product, lowering the valuation of these companies as well 

as their profitability.194  

 
188 Id. at 29 (statement of Roger McNamee, Cofounder & Managing Dir., Elevation Partners). 
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In July 2019, the Subcommittee held a hearing to examine the effects of market power on 

innovation and entrepreneurship. There, a panel of experts noted that the lack of competitive pressure in 

the U.S. economy has reduced innovation and business formation, while also allowing dominant firms 

to control innovation.195 Professor Tim Wu of Columbia Law School, a pioneer in internet policy, said 

that there is:  

 

[N]o question as to whether there were barriers to entry and whether the tech economies 

have, in fact, become a very difficult place for people to get started . . . the decline in 

the number of startups, almost unthinkable in the United States, which has always had a 

comparative advantage in being the place where startups will get their start.196  

 

Professor Fiona Scott Morton of the Yale University School of Management reinforced this concept in 

her testimony, noting that insufficient competition has given dominant firms the ability to channel 

innovation in the direction they prefer ñrather than being creatively spread across directions chosen by 

entrants.ò197  

 

In addition to innovation harms in the digital marketplace, Stacy Mitchell, the Co-Director of the 

Institute for Local Self Reliance, explained that entrepreneurism among locally owned businesses has 

also suffered as a result of this power. As she noted, ñLocal businesses are disappearing and, with them, 

a pathway to the middle class. Producers are struggling to invest in new products and grow their 

companies. New business formation is down to historic lows.ò198  

 

At the Subcommitteeôs field hearing, senior executives representing different businesses across 

the economic spectrum offered similar testimony about the effects of market power on innovation and 

entrepreneurship. Patrick Spence, the CEO of Sonos, testified that the lack of fair competition 

diminishes innovation, particularly for firms that cannot afford to sell products at a loss.199 He 

explained: 

 

These companies have gone so far as demanding that we suppress our inventions in 

order to work with them. The most recent example of this is Googleôs refusal to allow 

 
195 Innovation and Entrepreneurship Hearing at 81 (statement of Fiona Scott Morton, Theodore Nierenberg Prof. of Econs., 

Yale Sch. of Mgmt.). 

196 Id. at 74 (statement of Tim Wu, Julius Silver Prof. of Law, Columbia Univ. Sch. of Law). 

197 Id. at 81 (statement of Fiona Scott Morton, Theodore Nierenberg Prof. of Econs, Yale Sch. of Mgmt.); Data and Privacy 

Hearing at 3 (statement of Jason Furman, Prof. of the Practice of Econ. Polôy, Harvard Kennedy Sch.) (ñ[M]ajor platforms 

have reduced incentives to innovate and incumbents have distorted incentives to make more incremental improvements that 

can be incorporated into the dominant platforms rather than more paradigmatic changes that could challenge these 

platforms.ò). 

198 Innovation and Entrepreneurship Hearing at 187 (statement of Stacy F. Mitchell, Co-Dir., Inst. for Local Self-Reliance ). 

199 Competitors Hearing at 7 (statement of Patrick Spence, CEO, Sonos, Inc.). 
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us to use multiple voice assistants on our product simultaneously. . . . I think the whole 

spirit of trying to encourage small companies, encourage new innovations and new 

startups is at risk, given how dominant these companies are.200 

 

Furthermore, the ability of a dominant firm to extract economic concessions from 

smaller companies that rely on it to reach the market can also depress innovation. David 

Barnett, the CEO and Founder of PopSockets, testified at the field hearing that Amazon 

required his company ñto pay almost two million in marketing dollars in order to remove illegal 

product from the Amazon marketplace.ò201 In response to questions from Representative Ken 

Buck (R-CO) on the effect of this policy on innovation, Mr. Barnett testified that this money 

could have been used to double the number of employees dedicated to developing innovative 

products at the company.202 

 

 Privacy and Data Protection 

 

The persistent collection and misuse of consumer data is an indicator of market power in the 

digital economy.203 Traditionally, market power has been defined as the ability to raise prices without a 

loss to demand, such as fewer sales or customers.204 Scholars and market participants have noted that 

even as online platforms rarely charge consumers a monetary priceðproducts appear to be ñfreeò but 

are monetized through peopleôs attention or with their data205ðtraditional assessments of market 

power are more difficult to apply to digital markets.206  

 

The best evidence of platform market power therefore is not prices charged but rather the degree 

to which platforms have eroded consumer privacy without prompting a response from the market.207 

 
200 Id. 

201 Competitors Hearing at 3 (statement of David Barnett, Founder & CEO, PopSockets LLC). 

202 Id. at 57. 

203 Howard A. Shelanski, Information, Innovation, and Competition Policy for the Internet, 161 U. PA. L. REV. 1663, 1689 
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As scholars have noted, a platformôs ability to maintain strong networks while degrading user privacy 

can reasonably be considered equivalent to a monopolistôs decision to increase prices or reduce 

product quality.208 A firmôs dominance can enable it to abuse consumersô privacy without losing 

customers.209 In the absence of genuine competitive threats, a firm offers fewer privacy protections 

than it otherwise would. In the process, it extracts more data, further entrenching its dominance.210 

When paired with the tendency toward winner-take-all outcomes, consumers are forced to either use a 

service with poor privacy safeguards or forego the service altogether.211 As the United Kingdomôs 

Competition and Markets Authority observes, ñThe collection and use of personal data by Google and 

Facebook for personalised advertising, in many cases with no or limited controls available to 

consumers, is another indication that these platforms do not face a strong enough competitive 

constraint.ò212 

 

Given the increasingly critical role platforms play in mediating access to everyday goods and 

services, users are also far more likely to surrender more information than to cease using the service 

entirely.213 Without adequate competition, firms are able to collect more data than a competitive 

market would allow,214 further entrenching their market power while diminishing privacy in the 

process.215  
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Because persistent data collection online is often concealed,216 it is more difficult to compare 

privacy costs across different products and services.217 Consumers are largely unaware of firmsô data 

collection practices, which are presented in dense and lengthy disclosures.218 The use of manipulative 

design interfaces has also become a pervasive tool ñto increase the likelihood of users consenting to 

tracking.ò219 These behavioral nudgesðreferred to as dark patternsðare commonly used in online 

tracking and advertising markets to enhance a firmôs market power and ñmaximize a companyôs ability 

to extract revenue from its users.ò220 And in e-commerce, Jamie Luguri and Lior Strahilevitz observe 

that dark patterns ñare harming consumers by convincing them to surrender cash or personal data in 

deals that do not reflect consumersô actual preferences and may not serve their interests. There appears 

to be a substantial market failure where dark patterns are concernedðwhat is good for ecommerce 

profits is bad for consumers.ò221 

 

 More recently, as remote work became commonplace during the COVID-19 pandemic, Google 

attempted to manipulate users into using its Google Meet videoconferencing tool instead of upstart 

competitor Zoom. As Zoom emerged as the market leader during the early stages of the pandemic, 

Google introduced a new widget for Meet inside Gmail. A similar message could be found inside 

Google Calendar, which prompted users to ñAdd Google Meet video conferencingò to their 

appointments. ñFor people with the Zoom Video Communications Inc. extension on their Chrome 

browsers, the prompt sits directly above the option to: óMake it a Zoom Meeting.ôò222 
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To the extent that consumers are aware of data collection practices, it is often in the wake of 

scandals involving large-scale data breaches or privacy incidents such as Cambridge Analytica.223 As 

Dina Srinivasan notes, ñToday, nuances in privacy terms are relegated to investigative journalists to 

discover and explain. When the media does report on themðas they did around Googleôs practice of 

letting employees and contractors read Gmail usersô emailsðconsumers often switch to a competitor 

that offers a better product or service.ò224 The opacity of data collection and use contributes to 

consumer confusion and the misperception that consumers do not care about their privacyðthe so-

called privacy paradoxðsimply because they use services that have become essential.225  

 

While insufficient competition can lead to reduced quality in many markets, the loss of quality 

due to monopolizationðand in turn, privacy and data protectionðis even more pronounced in digital 

markets because product quality is often the ñrelevant locus of competition.ò226 Without transparency 

or effective choice, dominant firms may impose terms of service with weak privacy protections that are 

designed to restrict consumer choice,227 creating a race to the bottom.228 As David Heinemeier 

Hansson, the Co-Founder and Chief Technology Officer of Basecamp,229 explained in his testimony 

before the Subcommittee: 

 

When businesses do not have to account for the negative externalities they cause, itôs a 

race to the bottom. The industrial-scale exploitation of privacy online is much the same. 

Facebook and Google have built comprehensive dossiers on almost everyone, and they 

can sell incredibly targeted advertisement on that basis. When Facebook knows youôre 

pregnant, or worse, thinks it knows when youôre pregnant, they can target ads for baby 

clothes or strollers with striking efficiency. But doing so represents an inherent 

violation of the receiverôs privacy. Every ad targeted using personal information 
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gathered without explicit, informed consent is at some level a violation of privacy. And 

Facebook and Google are profiting immensely by selling these violations to advertisers. 

Advertisers who may well feel that purchasing these violations go against their ethics, 

but see no choice to compete without participating.230 

 

In addition to creating a race to the bottom, this same dynamic can also prevent new firms from 

offering products with strong privacy protections or reduce the incentive of new entrants or rivals to 

compete directly.231 Roger McNamee, the Co-Founder and Managing Director of Elevation Partners, 

has also explained that to the extent there is direct competition between a firm with a privacy-centric 

business model, such as DuckDuckGoôs search engine, they can ñstill have trouble applying different 

business models once theyôre not compatible with the business models that have made the Internet 

platforms so successful.ò232  

 

Conversely, without adequate safeguards in place, measures that appear to improve privacy for 

consumers may also have anticompetitive effects. Kirsten Daru, Chief Privacy Officer and General 

Counsel of Tile, told the Subcommittee: ñApple has used the concept of privacy as a shield by making 

changes in the name of privacy that at the same time give it a competitive advantage.ò233 In particular, 

she testified at the Subcommitteeôs field hearing:  

 

Apple has attempted to justify its own collection of sensitive information and disparate 

treatment of competitors because FindMy is ópart of the OS,ô as well as due to a need 

for enhanced consumer privacy. But the changes donôt meaningfully improve or 

enhance privacy of third-party app developers.234 

 

Ram Shriram, a prominent investor who is a founding board member of Google, noted that 

ñ[p]rivacy does impact how you think about dominance, for example, in a market because Google and 

Apple both eliminated third-party cookies, which then makes your data a little more private. But it 

ironically will hurt the young companies that are trying to build digital advertising businesses while 

improving user privacy.235 
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The Subcommittee held several hearings during the investigation that examined the role of 

competition and privacy online.  

 

In September 2016, the Subcommittee held a hearing on the role of data and privacy in 

competition. There, Federal Trade Commissioner Rohit Chopra testified that dominant firms have the 

ability to impose ñcomplex and draconianò terms of service that can change suddenly ñto collect and 

use data more expansively and more intensely.ò236 As he noted, this behavior is the equivalent of a 

price hike that would be difficult to impose unilaterally in a competitive marketplace.237 Without 

sufficient competition, however, ñcompanies can focus on blocking new entrants and limiting choice to 

protect their dominance and pricing power.ò238 Tommaso Valletti, the former Chief Competition 

Economist for the European Commission, noted that it is ñself-evident that data is key to digital 

platforms, and that some applications imply real-time knowledge of consumer behaviour as well as 

cross linkages across apps that only very few digital players have access to.ò239 And finally, Jason 

Furman, the former Chairman of the Council of Economic Advisers and an author of the ñUnlocking 

Digital Competitionò report, said that ñthe misuse of consumer data and harm to privacy is arguably an 

indicator of low quality caused by a lack of competition.ò240  

 

At the Subcommitteeôs oversight hearing in November 2019, Makan Delrahim, the Assistant 

Attorney General of the Justice Departmentôs Antitrust Division, testified that because privacy is a 

dimension of quality, protecting competition ñcan have an impact on privacy and data protection.ò241 

And finally, Maureen Ohlhausen, the former Acting Chair of the FTC, echoed this point at the 

Subcommitteeôs hearing on innovation and entrepreneurship, noting that quality reductions online 

could ñinclude factors such as reduced features, restricted consumer choice, or lessened control over 

privacy.ò242  

 

Leading international antitrust enforcers offered similar testimony before the Subcommittee. 

Margrethe Vestager, the European Unionôs Competition Commissioner, testified that due to the 

Commissionôs finding that data protection is an important dimension of competition that could be 

undermined by certain merger activity, the Commission ñhas é integrated, where appropriate, data 

protection as a quality parameter for the assessment of merger cases.ò243 Similarly, Rod Sims, the 
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Chair of the Australian Competition and Consumer Commission, told the Subcommittee that the 

ACCCôs ñDigital Platforms Inquiryò report recommends ñ[u]pdating Australiaôs merger law to 

incorporate é the nature and significance of assets, including data and technology, acquired through a 

merger.ò244 

 

 The Free and Diverse Press 

 

A free and diverse press is essential to a vibrant democracy. Whether exposing corruption in 

government, informing citizens, or holding power to account, independent journalism sustains our 

democracy by facilitating public discourse.  

 

Since 2006, newspaper advertising revenue, which is critical for funding high-quality 

journalism, fell by over 50%.245 Despite significant growth in online traffic among the nationôs leading 

newspapers,246 print and digital newsrooms across the country are laying off reporters or folding 

altogether.247 As a result, communities throughout the United States are increasingly going without 

sources for local news. The emergence of platform gatekeepersðand the market power wielded by 

these firmsðhas contributed to the decline of trustworthy sources of news.248  

 

a. Journalism in Decline 

 

Since 2006, the news industry has been in economic freefall, primarily due to a massive 

decrease in advertising revenue. Both print and broadcast news organizations rely heavily on 

advertising revenue to support their operations, and as the market has shifted to digital platforms, news 

organizations have seen the value of their advertising space plummet steeply.249 For newspapers, 

advertising has declined from $49 billion in 2006 to $16.5 billion in 2017.250 This decrease has been 
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felt by national and local news sources alike. As total annual advertising revenues have fallen over 

62% across the industry since 2008, one major national newspaper told the Subcommittee that its 

annual advertising revenue has fallen 48% over that period.251 Additionally, ethnic news outlets have 

suffered from the shift from broadcast and print ads to digital ads.252 Regarding television and radio 

broadcast news, the National Association of Broadcasters told the Subcommittee, ñ[T]his year, the 

U.S. advertising revenue of a single companyðGoogleðare projected to exceed the combined ad 

revenue of all TV and radio stations in the country by over $8 billion.ò253  

 

While the decline of advertising revenue has most severely affected local news publishers, 

prominent digital publishers have also been affected. In January 2019, Buzzfeed announced layoffs of 

220 employees, about 15% of its workforce, due to advertising losses.254 Jonah Peretti, the Chief 

Executive Officer of BuzzFeed, commented prior to the layoffs that consolidation of digital publishers 

into a single large digital media company may be the only path forward for profitability, suggesting 

that publishersô lack of bargaining power in negotiations with online platforms is the central obstacle 

to long-term survival.255 

 

Despite a recent boost in the number of digital subscriptions and the level of online traffic for 

the top newspapers in the United States, these increases did not offset losses in online advertising or 

circulation in the industry overall.256 As one news publisher told the Subcommittee, ñFor the vast 

majority of news publishers, digital subscription revenues remain a minor revenue stream and do not 

appear to be on a path to replace the decline in print subscriptions.ò257 Over the past two decades, 
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hundreds of local news publishers have been acquired or gone bankrupt.258 In some cases, private 

equity firms and hedge funds have purchased major regional chains and newspapers, resulting in mass 

layoffs of journalists and increased debt burdens for publishers.259 

 

In recent years, news consumption has largely shifted to a model of content aggregation, 

through which platforms consolidate content from multiple news sources.260 In submissions to the 

Subcommittee and public statements, publishers across the spectrum say they have little choice but to 

participate in content aggregation, particularly those run by dominant platforms because the 

aggregatorsô ñuse of news publishersô content does send substantial traffic to news publishers.ò261 But 

this can also prevent traffic from flowing to newspapers. As some publishers have noted, news 

aggregators package and present content to users using attention-grabbing quotes from high points of 

stories, which can make it unnecessary for the user to click through to the publisherôs website.262 As 

these publishers noted, this dynamic forces news organizations to effectively compete with their own 

content, lowering the potential revenue from user traffic to news organizationsô websites.263 

 

As a result of falling revenues, newspapers and broadcast stations are steadily losing the ability 

to financially support their newsrooms, which are costly to maintain but provide immense value to 

their communities.264 A robust local newsroom requires the financial freedom to support in-depth, 

sometimes years-long reporting, as well as the ability to hire and retain journalists with expertise in 

fundamentally local issues, such as coverage of state government.265  

 

The societal value of local news is significant. As noted by the National Association of 

Broadcasters, local broadcast stations provide on-the-air programming which is ñrooted in localism 

and the public interest,ò offering content which ñ[is] still free to the public and accessible to all 

Americans.ò266 Kevin Riley, the editor of The Atlanta Journal-Constitution, similarly testified before 

 
258 PENELOPE MUSE ABERNATHY, UNIV . N.C. SCH. OF MEDIA AND JOURNALISM, THE EXPANDING NEWS DESERT 33 (2018), 

https://www.cislm.org/wp-content/uploads/2018/10/The-Expanding-News-Desert-10_14-Web.pdf.  

259 Alex Shephard, Finance Is Killing the News, NEW REPUBLIC (Apr. 18, 2018), 

https://newrepublic.com/article/148022/finance-killing-news.  

260 Lesley Chiou & Catherine Tucker, Content Aggregation by Platforms: The Case of the News Media (NBER Working 

Paper No. 21404, 2015), https://www.nber.org/papers/w21404.pdf.  

261 NEWS MEDIA ALLIANCE , HOW GOOGLE ABUSES ITS POSITION AS A MARKET DOMINANT PLATFORM TO STRONG-ARM 

NEWS PUBLISHERS AND HURT JOURNALISM 2 (2020), http://www.newsmediaalliance.org/wp-

content/uploads/2020/06/Final-Alliance-White-Paper-June-18-2020.pdf.  

262 Id. at 12. 

263 Id. at 12ï14 (2020). 

264 Submission from the Natôl Assôn of Broads., to H. Comm. on the Judiciary, 9 (Sept. 2, 2020), 

http://www.nab.org/documents/newsRoom/pdfs/09220_HJC_Local_Journalism_At_Risk_Submission.pdf.  

265 Free and Diverse Press Hearing at 3ï4 (statement of Kevin Riley, Editor, The Atlanta Journal-Constitution). 

266 Submission from the Natôl Assôn of Broads., to H. Comm. on the Judiciary, 1 (Sept. 2, 2020), 

http://www.nab.org/documents/newsRoom/pdfs/09220_HJC_Local_Journalism_At_Risk_Submission.pdf.  

https://www.cislm.org/wp-content/uploads/2018/10/The-Expanding-News-Desert-10_14-Web.pdf
https://newrepublic.com/article/148022/finance-killing-news
https://www.nber.org/papers/w21404.pdf
http://www.newsmediaalliance.org/wp-content/uploads/2020/06/Final-Alliance-White-Paper-June-18-2020.pdf
http://www.newsmediaalliance.org/wp-content/uploads/2020/06/Final-Alliance-White-Paper-June-18-2020.pdf
http://www.nab.org/documents/newsRoom/pdfs/09220_HJC_Local_Journalism_At_Risk_Submission.pdf
http://www.nab.org/documents/newsRoom/pdfs/09220_HJC_Local_Journalism_At_Risk_Submission.pdf


 

60 

 

the Subcommittee that ñit would be impossible to even put a cost estimate on the workò of local 

journalists.267 

 

The COVID-19 pandemic has particularly highlighted the importance of local news sources. 

Despite taking major revenue losses,268 local journalists have provided valuable reporting on the 

transmission of the novel coronavirus, particularly for underserved and vulnerable communities.269 For 

example, PBS New Mexico provided an in-depth focus on the effects of the coronavirus on Native 

Americans ñdealing with scarce resources as they respond to novel coronavirus outbreaks on tribal 

lands.ò270 Apart from serving their communities, local news stories bring national attention to these 

critical issues.271 In addition to news coverage, the National Association of Broadcasters aired public-

service announcements in response to the pandemic ñmore than 765,000 times for an estimated ad 

value of more than $156,500,000,ò a number which ñdo[es] not include the likely much greater number 

of other coronavirus-related PSAsò aired by local television and radio stations across the United 

States.272  

 

To run a new operation, broadcast stations must be able to sustain ñthe basic costs of running a 

station, including engineering, sales, [and] programmingò costs, and must make significant capital 

expenditures in equipment, such as satellite trucks.273 These expenses must be satisfied before 

broadcast stations can invest in improvements to keep pace with changing technologies, ñincluding 

ultra-high definition programming, better emergency alerting, mobile services, interactivity, hyper-

local content and more.ò274  

 

The costs of news production add up. From 2003 to 2013, these costs ñaccounted for nearly 24 

percent of TV stationsô total expenses (and nearly 26 percent of the total expenses of 

ABC/CBS/Fox/NBC stations).ò275 In light of the expenses associated with producing high-quality 
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journalism, declining revenue has major implications for the maintenanceðlet alone enrichmentðof 

quality news production. 

 

Budget cuts have also led to a dramatic number of newsroom job losses. This decline has been 

primarily driven by a reduction in newspaper employees, who have seen employment fall by half over 

a recent eight-year period, from 71,000 in 2008 to 35,000 in 2019.276 In 2019 alone, 7,800 media 

industry employees were laid off.277 The Bureau of Labor Statistics estimates that the total 

employment of reporters, correspondents, and broadcast news analysts will continue to decline by 

about 11% between 2019 and 2029.278  

 

Researchers at the University of North Carolina School of Media and Journalism found that the 

United States has lost nearly 1,800 newspapers since 2004 either to closure or merger, 70% of which 

were in metropolitan areas.279 As a result, the majority of counties in America no longer have more 

than one publisher of local news, and 200 without any paper.280 At the Subcommitteeôs hearing on 

online platformsô effects on a free and diverse press, Mr. Riley described this new media landscape 

characterized by digital platform dominance and disappearing local newspapers: 

 

We produce journalism that is distinguished by its depth, accuracy and originality. That 

costs money and is expensive, but if the system works correctly, it also makes money 

that the paper uses to investigate and develop the next story or cover the next local 

event. If others repackage our journalism and make money off it, yet none of that 

money makes its way back to the local paper, then it makes breaking that next story or 

exposing the next scandal more challenging. If that cycle continues indefinitely, quality 

local journalism will slowly wither and eventually cease to exist.281 
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This cycle has a profoundly negative effect on American democracy and civic life. 

Communities without quality local news coverage have lower rates of voter turnout.282 Government 

corruption may go unchecked, leaving communities vulnerable to serious mismanagement.283 

Relatedly, these communities see local government spending increase.284 Towns without robust local 

news coverage also exhibit lower levels of social cohesion, undermining a sense of belonging in a 

community.285 As fewer publishers operate in local markets, local news is supplanted by aggregation 

of national coverage, reducing residentsô knowledge of local happenings and events, and generally 

leaving them less connected to their communities.286  

 

Compounding this problem, the gap created by the loss of trustworthy and credible news 

sources has been increasingly filled by false and misleading information. Once communities lack a 

local newspaper source, people tend to get their local news from social media. As local news dies, it is 

filled by unchecked information, some of which can spread quickly and can have severe consequences. 

 

b. The Effect of Market Power on Journalism 

 

During the Subcommitteeôs investigation, news publishers raised concerns about the 

ñsignificant and growing asymmetry of powerò between dominant online platforms and news 

publishers, as well as the effect of this dominance on the production and availability of trustworthy 

sources of news. In interviews, submissions, and testimony before the Subcommittee, publishers with 

distinct business models and distribution strategies said they are ñincreasingly beholdenò to these 

firms, and in particular, Google and Facebook.287 As a result, several dominant firms have an outsized 
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influence over the distribution and monetization of trustworthy sources of news online,288 undermining 

the availability of high-quality sources of journalism.289 

 

i. Distribution of News Online 

 

Several dominant platforms function as intermediaries to news online. Due to their outsized 

role as digital gateways to news, a change to one of these firmôs algorithm can significantly affect the 

online referrals to news publishers,290 directly affecting their advertising revenue.291 One news 

publisher stated in its submission to the Subcommittee that it and other news organizations ñdepend on 

a few big tech platforms to help them distribute their journalism to consumers.ò292 

 

In submissions to the Subcommittee, several news publishers noted that the dominance of 

Google and Facebook allows them to ñpick winnersò online by adjusting visibility and traffic.293  

For example, an update to Googleôs search algorithm in June 2019 decreased a major news publisherôs 

online traffic ñby close to 50%ò even as their referrals from other sourcesðsuch as their home page 

and appsðgrew during the same period.294 As they noted, a ñsmaller business would have been 

crushedò by this decline.295  

 

Similarly, news organizations were negatively affected when, in January 2018, Facebook 

adjusted its News Feed algorithm to prioritize content based on audience engagement.296 According to 

an internet analytics firm, these changes significantly affected the visibility of news content on 

Facebook, resulting in a 33% decrease in referral traffic from Facebook to news publishersô sites.297 As 

one publisher noted in its submission to the Subcommittee, this change ñwas made without notice, 
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consultation or warning to the market, [leading] to significant disruption for a range of businesses.ò298 

Nicholas Thompson, the Editor-in-Chief of Wired magazine, and Wired contributing editor Fred 

Vogelstein described the relationship between publishers and Facebook as being ñsharecroppers on 

Facebookôs massive industrial farm,ò writing that: 

 

Even at the best of times, meetings between Facebook and media executives can feel 

like unhappy family gatherings. The two sides are inextricably bound together, but they 

donôt like each other all that much. . . . And then thereôs the simple, deep fear and 

mistrust that Facebook inspires. Every publisher knows that, at best, they are 

sharecroppers on Facebookôs massive industrial farm. The social network is roughly 

200 times more valuable than the Times. And journalists know that the man who owns 

the farm has the leverage. If Facebook wanted to, it could quietly turn any number of 

dials that would harm a publisherðby manipulating its traffic, its ad network, or its 

readers.299 

 

The Subcommittee has also received evidence that the dominance of several online platforms 

has created a significant imbalance of bargaining power. In several submissions, news publishers note 

that dominant firms can impose unilateral terms on publishers, such as take-it-or-leave-it revenue 

sharing agreements.300 A prominent publisher described this relationship as platforms having a ñfinger 

on the scalesò with the ability to suppress publishers that do not ñappease platformsô business 

terms.ò301  

 

During the Subcommitteeôs hearing on the effects of market power on journalism,302 several 

witnesses also testified about the lack of equal bargaining power between news publishers and 

dominant platforms.303 At the Subcommitteeôs hearing on market power and the free and diverse press, 

Sally Hubbard, Director of Enforcement Strategy at the Open Markets Institute, testified that the lack 

of competition online has led to diminished bargaining power among news publishers. Consequently, 

in response to changing terms and algorithmic treatment by platforms, ñpublishers have little choice 

but to adapt and accommodate regardless of how the changes may negatively affect their own 
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profitability.ò304 David Chavern, President of the News Media Alliance, similarly testified that 

publishers have a ñcollective action problem,ò stating that ñno news organization on its own can stand 

up to the platforms. The risk of demotion or exclusion from the platforms is simply too great.ò305 

 

In June 2020, the News Media Alliance published a white paper examining the relationship 

between news publishers and Google based on interviews with its members over the course of more 

than a year.306 As it notes, ñGoogle has exercised control over news publishers to force them into 

several relationships that benefit Google at the publishersô expense.ò307 In the context of Googleôs 

placement of news on accelerated mobile pages (AMP)ða format for displaying web pages on mobile 

devicesðpublishers raised concerns that ñGoogle effectively gave news publishers little choice but to 

adopt it,ò requiring the creation of parallel websites ñthat are hosted, stored and served from Googleôs 

servers rather than their own.ò308  

 

While this format has benefits in terms of loading information quickly on mobile devices, 

publishers argue that these benefits ñcould have been achieved through means that did not so 

significantly increase Googleôs power over publishers or so favor its ability to collect data to foster its 

market domination.ò309 And when a publisher attempts to avoid this cost by moving its content behind 

a paywall, its rise in subscriptions was offset by declines in traffic from Google and other platforms.310 

Referring to this tradeoff as a ñHobsonôs choice,ò the News Media Alliance explained: 

 

Newspapers such as The Wall Street Journal employ a highly customized paywall on 

their websites, significantly varying the number of free articles that a user is permitted 

to read before being asked to subscribe to the newspaper. This flexibility is highly 

beneficial, allowing them to maximize engagement and increase subscriptions. For 

AMP articles, however, Google restricts the paywall options. Unless publishers rebuild 

their paywall options and their meters for AMP, they can only provide all of their 

content for free or none of their content for free. The only other option is to use 

Subscribe with Google, which has many benefits for Google and downsides for news 

publishers.311 Accordingly, unless they invest in building another and separate paywall, 
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news publishers who do not want to use Subscribe with Google have a de facto all-or-

nothing choice regarding the imposition of a paywall, which lowers subscriber 

conversion rates.312  

 

Google has responded to this concern by noting that AMP does not prevent publishers from placing 

ads on AMP pages, but restricting the number of ads ñleads to improved page load times, increased site 

traffic, superior ad engagement, and thus typically increases advertising revenue overall.ò313 Google 

also said in its responses to Subcommittee Chairman Cicillineôs questions for the record that it ñdoes 

not privilege publishers who use AMP over publishers that adopt non-Google technical solutions that 

would also guarantee fast-loading pages.ò314 

 

 Finally, because news is often accessed online through channels other than the original 

publicationðincluding search results, voice assistants, social platforms, or news aggregatorsð

journalism has increasingly become ñatomizedò or removed from its source and placed alongside other 

content.315 In the context of audio news, one market participant noted that aggregating different news 

sources can create a bad experience for users.316 The aggregation of different news sources without 

editorial oversight can also cause reputational harm to news publishers, such as when highly credible 

reporting appears alongside an opinion-based news source.317 

 

Indirectly, the atomization of news may increase the likelihood that people are exposed to 

disinformation or untrustworthy sources of news online. When online news is disintermediated from its 

source, people generally have more difficulty discerning the credibility of reporting online. This 

 
Publishers: The End of an Era, COLUM. JOURNALISM REV. (Nov. 22, 2019), 
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process may also ñfoster ambivalence about the quality and nature of content that garners usersô 

attention,ò particularly among young people.318  

 

For example, during the Subcommitteeôs sixth hearing, Subcommittee Chairman David N. 

Cicilline presented Facebook CEO Mark Zuckerberg with evidence of a Breitbart video that claimed 

that ñyou donôt need a mask and hydroxychloroquine is a cure for COVID.ò319 As he noted, within the 

first five hours of this video being posted, it had nearly ñ20 million views and over 100,000 comments 

before Facebook acted to remove it.ò320 Mr. Zuckerberg responded that ña lot of people shared that, 

and we did take it down because it violate[d] our policies.ò321 In response, Chairman Cicilline asked if 

ñ20 million people saw it over the period of five hours . . . doesnôt that suggest, Mr. Zuckerberg, that 

your platform is so big that, even with the right policies in place, you canôt contain deadly content?ò322 

Mr. Zuckerberg responded by claiming that Facebook has a ñrelatively good track record of finding 

and taking down lots of false content.ò323  

 

Moreover, because there is not meaningful competition, dominant firms face little financial 

consequence when misinformation and propaganda are promoted online.324 Platforms that are 

dependent on online advertising have an incentive to prioritize content that is addictive or exploitative 

to increase engagement on the platform.325 And the reliance on platforms by advertisers has generally 

diminished their ability to push for improvements in content standards. As a news publisher explained 

in a submission to the Subcommittee:  

 

As advertisers have become more reliant on dominant search and social platforms to 

reach potential consumers, they have lost any leverage to demand change in the policies 

or practices of the platforms. In the era of newspapers, television, radio, or indeed direct 

sales of digital advertising online, there was a connection between advertising and the 
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325 Conversely, the decline of trustworthy sources of news due to rising market power and declining ad revenue has also 

contributed to this harm. Competition & Mkts Auth. Report at 9 (ñ[C]oncerns relating to online platforms funded by digital 

advertising can lead to wider social, political and cultural harm through the decline of authoritative and reliable news 

media, the resultant spread of ófake newsô and the decline of the local press which is often a significant force in sustaining 

communities.ò). 
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content it funds, creating a high degree of accountability for both parties in that 

transaction. This maintained high content standards, and enabled advertisers to demand 

or pursue change from publishers whose content standards fell. While many high-

quality publishers continue to operate stringent policies in relation to the digital 

advertising that they permit to appear within their services, in a world of programmatic 

audience trading that self-regulated compact between advertisers and platform does not 

exist.326  

 

During the Subcommitteeôs sixth hearing, Representative Jamie Raskin (D-MD) raised this 

concern. As he noted, in July 2020, Facebook faced an advertiser boycott by hundreds of companies.327 

This effort, which has been spearheaded by the Stop Hate for Profit campaign, a coalition of civil 

rights groups organizing in protest of ñthe rapid spread of hate messages online, the presence of 

boogaloo and other right-wing extremist groups trying to infiltrate and disrupt Black Lives Matter 

protests and the fact that alt-right racists and anti-Semitic content flourishes on Facebook.ò328  

 

As a result of this campaign, more than a thousand major companiesðincluding Disney, Coca-

Cola, and General Motorsðannounced that they would pull $7 billion in advertisements on Facebook 

as part of the Stop Hate for Profit boycott.329 But as Representative Raskin pointed out during the 

hearing Facebook does not ñseem to be that moved by their campaign.ò330  

 

Representative Pramila Jayapal (D-WA) also noted during the hearing that Mr. Zuckerberg 

reportedly told Facebookôs employees at an internal meeting that the company is ñnot gonna change 

our policies or approach on anything because of a threat to a small percent of our revenue, or to any 

percent of our revenue.ò331 During that meeting, Mr. Zuckerberg reportedly acknowledged that the 

boycott ñhurts us reputationally,ò but said that the company was insulated from threats by large 

advertisers due to advertising revenue from small businesses.332 In response to this report, Ms. Jayapal 

asked Mr. Zuckerberg whether Facebook is ñso big that you donôt care how youôre impacted by a 

 
326 Submission of Source 140, to H. Comm. on the Judiciary, 5 (Oct. 15, 2019) (on file with Comm.). 

327 CEO Hearing Transcript at 57 (Rep. Jamie Raskin (D-MD), Member, Subcomm. on Antitrust, Commercial and Admin. 

Law of the H. Comm. on the Judiciary).  

328 Id. Stop Hate for Profit was established by the Anti-Defamation League, the NAACP, Color of Change, and other civil 

rights groups in the wake of the May 2020 police killing of George Floyd, an unarmed black man, in Minneapolis and the 

ensuing national protests. Shirin Ghaffary & Rebecca Heilweil, Why Facebook Is ñThe Front Line in Fighting Hate 

Today,ò VOX: RECODE (July 15, 2020), https://www.vox.com/recode/2020/7/15/21325728/facebook-stop-hate-for-profit-

campaign-jonathan-greenblatt-anti-defamation-league.  

329 Steven Levy, Facebook Has More to Learn From the Ad Boycott, WIRED (Aug. 6, 2020), 

https://www.wired.com/story/rashad-robinson-facebook-ad-boycott/.  

330 CEO Hearing Transcript at 57 (statement of Rep. Jamie Raskin (D-MD), Member, Subcomm. on Antitrust, Commercial 

and Admin. Law of the H. Comm. on the Judiciary). 

331 Id. (statement of Mark Zuckerberg, CEO, Facebook, Inc.). 

332 Id.  

https://www.vox.com/recode/2020/7/15/21325728/facebook-stop-hate-for-profit-campaign-jonathan-greenblatt-anti-defamation-league
https://www.vox.com/recode/2020/7/15/21325728/facebook-stop-hate-for-profit-campaign-jonathan-greenblatt-anti-defamation-league
https://www.wired.com/story/rashad-robinson-facebook-ad-boycott/
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major boycott of 1,100 advertisers?ò333 Mr. Zuckerberg responded that ñ[o]f course we care. But weôre 

also not going to set our content policies because of advertisers. I think that that would be the wrong 

thing for us to do.ò334 

 

Since then, the civil rights groups have said that although Facebook made some changes in 

response to the boycottðsuch as the creation of a position within the company dedicated to overseeing 

civil rights and algorithmic biasðit ultimately has not made meaningful changes at scale, and ñlags 

competitors in working systematically to address hate and bigotry on their platform.ò335  

 

The group organized further action in September 2020, when it called for companies and public 

figures to stop posting on Instagram beginning September 16th.336 This protest, aimed again at 

Facebookôs treatment of hate groups, was spurred by the police shooting of Jacob Blake in Kenosha, 

Wisconsin.337 In the aftermath, Facebook failed to remove a group promoting the coalescence of an 

armed militia in the streets of Kenosha, despite numerous users reporting the page.338 Mr. Zuckerberg 

called this failure an ñoperational mistake.ò339 

 

ii.  Monetization 

 

The rise of market power online has severely affected the monetization of news, diminishing 

the ability of publishers to deliver valuable reporting.340  

 

The digital advertising market is highly concentrated, with Google and Facebook controlling 

the majority of the online advertising market in the United States,341 capturing nearly all of its growth 

 
333 Id. at 216 (question of Rep. Pramila Jayapal (D-WA), Subcomm. on Antitrust, Commercial and Admin. Law of the H. 

Comm. on the Judiciary). 

334 Id. at 216 (statement of Mark Zuckerberg, CEO, Facebook, Inc.). 

335 Statement from Stop Hate For Profit on July 2020 Ad Pause Success and #StopHateForProfit Campaign, STOP HATE 

FOR PROFIT (July 30, 2020), https://www.stophateforprofit.org/. 

336 Donie OôSullivan, Group That Led Facebook Boycott Is Back With New Action, CNN BUSINESS (Sept. 14, 2020), 

https://www.cnn.com/2020/09/14/tech/facebook-boycott-return/index.html.  

337 Id. 

338 Brian Fung, Facebook CEO Admits óOperational Mistakeô In Failure To Remove Kenosha Militia Page, CNN BUSINESS 

(Sept. 4, 2020), https://www.cnn.com/2020/08/28/tech/zuckerberg-kenosha-page/index.html.  

339 Id. 

340 See, e.g., Austl. Competition & Consumer Commôn Report at 7; David Chavern, Opinion, Protect the News from Google 

and Facebook, WALL ST. J. (Feb. 25, 2018), https://www.wsj.com/articles/protect-the-news-from-google-and-facebook-

1519594942; infra section II.C.3. 

341 See e.g., Hamza Shaban, Digital Advertising To Surpass Print and TV for the First Time, Report Says, WASH. POST: 

TECH. (Feb. 20, 2019), https://www.washingtonpost.com/technology/2019/02/20/digital-advertising-surpass-print-tv-first-

time-report-says/. 

https://www.stophateforprofit.org/
https://www.cnn.com/2020/09/14/tech/facebook-boycott-return/index.html
https://www.cnn.com/2020/08/28/tech/zuckerberg-kenosha-page/index.html
https://www.wsj.com/articles/protect-the-news-from-google-and-facebook-1519594942
https://www.wsj.com/articles/protect-the-news-from-google-and-facebook-1519594942
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in recent years.342 Although Amazon has grown its digital advertising business to become the third 

largest competitor in the market,343 it still accounts for a relatively small percentage.344  

 

News publishers have raised concerns that this significant level of concentration in the online 

advertising marketðcommonly referred to as the digital ad duopolyðhas harmed the quality and 

availability of journalism.345 They note that as a result of this dominance, there has been a significant 

decline in advertising revenue to news publishers,346 undermining publishersô ability to deliver 

valuable reporting, and ñsiphon[ing] revenue away from news organizations.ò347  

 

Jason Kint, the CEO of Digital Content Next, a trade association that represents both digital 

and traditional news publishers, notes that there is ña clear correlation between layoffs and buyouts 

with the growth in market share for the duopolyðGoogle and Facebook.ò348 David Chavern, the 

President and CEO of the News Media Alliance, has likewise said that ñ[t]he problem is that todayôs 

internet distribution systems distort the flow of economic value derived from good reporting.ò349 The 

effects of this revenue decline are most severe at the local level, where the decimation of local news 

sources is giving rise to local news deserts.350 

 

 Other news publishers have expressed concerns about the dual role of platforms as both 

intermediaries and platforms for peopleôs attention.351 By keeping people inside a ñwalled garden,ò 

platforms can monetize their attention through ads, creating a strong economic incentive to minimize 

 
342 Sarah Sluis, Digital Ad Market Soars To $88 Billion, Facebook And Google Contribute 90% Of Growth, AD 

EXCHANGER (May 10, 2018), https://adexchanger.com/online-advertising/digital-ad-market-soars-to-88-billion-facebook-

and-google-contribute-90-of-growth. 

343 Jean Baptiste Su, Amazon Is Now The #3 Digital Ad Platform In The U.S. Behind Google And Facebook, Says 

eMarketer, FORBES (Sept. 20, 2018), https://www.forbes.com/sites/jeanbaptiste/2018/09/20/amazon-is-now-the-3-digital-

ad-platform-in-the-u-s-behind-google-and-facebook-says-emarketer/#333342de3926. 

344 Id. 

345 See, e.g., Shannon Bond, Google and Facebook Build Digital Ad Duopoly, FIN. TIMES (Mar. 14, 2017), 

https://www.ft.com/content/30c81d12-08c8-11e7-97d1-5e720a26771b; John Diaz, Opinion, How Google and Facebook 

Suppress the News, S.F. CHRON. (Apr. 5, 2019), https://www.sfchronicle.com/opinion/diaz/article/How-Google-and-

Facebook-suppress-the-news-13745431.php. 

346 Data and Privacy Hearing at 5 (statement of Rod Sims, Chair, Austl. Competition & Consumer Commôn); Free and 

Diverse Press Hearing at 3 (statement of David Pitofsky, Gen. Counsel, News Corp). 

347 Free and Diverse Press Hearing at 3 (statement of David Chavern, Pres., News Media Alliance). 

348 Daniel Funke, Whatôs Behind the Recent Media Bloodbath? The Dominance of Google and Facebook, POYNTER (June 

14, 2017), https://www.poynter.org/business-work/2017/whats-behind-the-recent-media-bloodbath-the-dominance-of-

google-and-facebook.  

349 David Chavern, Opinion, How Antitrust Undermines Press Freedom, WALL ST. J. (July 9, 2017), 

https://www.wsj.com/articles/how-antitrust-undermines-press-freedom-1499638532.  

350 PENELOPE MUSE ABERNATHY, UNIV . N.C. SCH. OF MEDIA AND JOURNALISM, THE EXPANDING NEWS DESERT 33 (2018), 

https://www.cislm.org/wp-content/uploads/2018/10/The-Expanding-News-Desert-10_14-Web.pdf. 

351 Submission of Source 140, to H. Comm. on the Judiciary, 11 (Oct. 15, 2019) (on file with Comm.); Submission of 

Source 114, to H. Comm. on the Judiciary, 13 (Oct. 2, 2019) (on file with Comm.). 

https://adexchanger.com/online-advertising/digital-ad-market-soars-to-88-billion-facebook-and-google-contribute-90-of-growth/
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outbound referrals that lead to a decline in usersô attention and engagement. In turn, this diminishes the 

incentives of publishers to invest in high-quality journalism.352 David Pitofsky, the General Counsel of 

NewsCorp, described this as a free-riding problem in his testimony before the Subcommittee, 

explaining that platforms: 

 

[D]eploy our highly engaging news content to target our audiences, then turn around 

and sell that audience engagement to the same advertisers news publishers are trying to 

serve. Dominant platforms take the overwhelming majority of advertising revenue 

without making any investment in the production of the news, all while foreswearing 

any responsibility for its quality and accuracy. As a result, one of the pillars of the news 

industryôs business model, advertising revenue, is crumbling.353 

 

c. International Scrutiny 

 

Several of the concerns regarding the distribution and monetization of news through platform 

intermediaries were raised as part of a comprehensive inquiry by the Australian Competition and 

Consumer Commission (ACCC). Over the span of several years, the Commission collected evidence 

from more than a hundred market participants and organizations as part of its review. Following its 

publication of a Preliminary Report in December 2018 and an Issues Paper in February 2018, the 

ACCC issued an extensive Final Report spanning more than 600 pages and including submissions 

from more than 100 market participants.354  

 

Among its findings, the ACCC concluded that Facebook and Google have significant and 

durable market power over the distribution of news online.355 As the ACCC noted, ñGoogle and 

Facebook are the gateways to online news media for many consumers,ò accounting for a significant 

amount of referral traffic to news publishersô websites.356 As a result, news publishers are reliant on 

these platforms for reaching people online, which affects publishersô ability to monetize journalism, 

particularly on formats such as Googleôs Accelerated Mobile Pages (AMP).357 

 

 
352 Competition & Mkts Auth. Report at 319. 

353 Free and Diverse Press Hearing at 2 (statement of David Pitofsky, Gen. Counsel, News Corp). 

354 Press Release, Austl. Competition & Consumer Commôn, Holistic, Dynamic Reforms Needed to Address Dominance of 

Digital Platforms (July 26, 2019), https://www.accc.gov.au/media-release/holistic-dynamic-reforms-needed-to-address-

dominance-of-digital-platforms.  

355 Austl. Competition & Consumer Commôn Report at 226. 

356 Id. at 296. 

357 Id. at 206, 247 (concluding that AMP is a ñmust haveò product for publishers). 

https://www.accc.gov.au/media-release/holistic-dynamic-reforms-needed-to-address-dominance-of-digital-platforms
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The ACCC made 23 recommendations to address concerns across a broad range of issues, 

including antitrust, privacy, and consumer protection.358 Within the context of addressing the effects of 

market power on the news industryðparticularly as it relates to the imbalance of bargaining power 

between platforms and publishersðthe Commission recommended developing ña code of conduct to 

govern the relationship between media businesses and digital platforms [which] seeks, among other 

things, to address this imbalance.ò359  

 

On July 31, 2020, the Commission released a draft code to address a ñfundamental bargaining 

power imbalanceò between news publishers and dominant platforms that has led to ñnews media 

businesses accepting less favourable terms for the inclusion of news on digital platform services than 

they would otherwise agree to in response to a request by the Australian government.ò360  

 

Under this code, Facebook, Google, and other platforms with significant bargaining power 

designated by Australiaôs Treasurer must negotiate with covered news publishers ñin good faith over 

all issues relevant to news on digital platform services.ò361 News publishers may negotiate either 

individually or collectively over a three-month period, allowing local and rural publishers ñto negotiate 

from a stronger position than negotiating individually.ò362  

 

If publishers are unable to reach an agreement during the mediated negotiation period, they 

may bring the dispute to compulsory arbitration. As part of this process, the arbitrator must consider 

the partiesô final offers covering: (1) the benefits of news content to the platform; (2) the costs of 

producing news by the publisher; and (3) whether a payment model would unduly burden the 

commercial interests of the platform.363 The arbitrator must choose one of the partiesô proposals, 

encouraging both parties to make reasonable offers.364 

 

Facebook and Google have responded to the draft code by warning that they may no longer 

display news on their respective platforms in Australia. Despite an ñunprecedented surge in audiences 

 
358 Press Release, Austl. Competition & Consumer Commôn, ACCC Commences Inquiry Into Digital Platforms (Dec. 4, 

2017), https://www.accc.gov.au/media-release/accc-commences-inquiry-into-digital-platforms.  

359 Austl. Competition & Consumer Commôn Report at 245. 

360 AUSTL. COMPETITION &  CONSUMER COMMôN, DRAFT NEWS MEDIA BARGAINING CODE, https://www.accc.gov.au/focus-

areas/digital-platforms/draft-news-media-bargaining-code (last visited on Sept. 27, 2020). 

361 AUSTL. COMPETITION &  CONSUMER COMMôN, Q&AS: DRAFT NEWS MEDIA AND DIGITAL PLATFORMS MANDATORY 

BARGAINING CODE 7 (July 2020), https://www.accc.gov.au/system/files/DPB%20-

%20Draft%20news%20media%20and%20digital%20platforms%20mandatory%20bargaining%20code%20Q%26As.pdf.  

362 Id. at 6. 

363 Id. at 9. 

364 Id. 
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for news websites and TV news,ò365 Google claims that the draft code does not reflect the ñmore than 

$200 million in value that Google provides to publishers each year by sending people to their 

websites.ò366 Facebook described the draft code as ñunprecedented in its reach,ò notwithstanding 

similar proposals in other countries, including France,367 as well as the United States.368  

  

 In response to Googleôs threat to boycott journalism in Australia, ACCC Chair Rod Sims said 

that Googleôs statement contained ñmisinformationò about the draft code, asserting that the draft code 

responds to ña significant bargaining power imbalance between Australian news media businesses and 

Google and Facebook.ò369 Australiaôs Treasurer, Josh Frydenberg, similarly said that the country 

would not ñrespond to coercion or heavy-handed threats wherever they come from.ò370  

 

 Political and Economic Liberty 

 

During the investigation, the Subcommittee examined the effects of market power on political 

and economic liberty. Concerns about the democratic effects of private monopolies trace back to the 

foundational antitrust statutes, where lawmakers worried that monopolies were ña menace to 

republican institutions themselves.ò371 The Subcommitteeôs examination of these matters follows a 

long tradition of congressional attention to this issue.372  

 

 
365 Amanda Meade, News Corp To Suspend Print Editions Of 60 Local Newspapers As Advertising Revenue Slumps, THE 

GUARDIAN  (Mar. 31, 2020), https://www.theguardian.com/media/2020/apr/01/news-corp-to-suspend-print-editions-of-60-

local-newspapers-as-advertising-revenue-slumps.  

366 Update To Our Open Letter to Australians, GOOGLE, https://about.google/google-in-australia/an-open-letter/ (last visited 

Oct. 5, 2020).  

367 Natasha Lomas, Franceôs Competition Watchdog Orders Google To Pay For News Reuse, TECHCRUNCH (Apr. 9, 2020), 

https://techcrunch.com/2020/04/09/frances-competition-watchdog-orders-google-to-pay-for-news-reuse/.  

368 Ashley Cullins, National Association of Broadcasters Warns Congress Tech Giants Could Kill Local Journalism, 

HOLLYWOOD REPORTER (Sept. 3, 2020), https://www.hollywoodreporter.com/thr-esq/national-association-of-broadcasters-

warns-congress-tech-giants-could-kill -local-journalism.  

369 Naaman Zhou, Googleôs Open Letter To Australians About News Code Contains óMisinformationô, ACCC Says, THE 

GUARDIAN  (Aug. 17, 2020), https://www.theguardian.com/technology/2020/aug/17/google-open-letter-australia-news-

media-bargaining-code-free-services-risk-contains-misinformation-accc-says.  

370 Jamie Smyth & Alex Barker, Battle Lines Drawn As Australia Takes On Big Tech Over Paying For News, FIN. TIMES 

(Sept. 2, 2020), https://www.ft.com/content/0834d986-eece-4e66-ac55-f62e1331f7f7.  

371 21 CONG. REC. 3146 (1890) (statement of Sen. Hoar). 

372 Id. at 2459 (statement of Sen Sherman); see 95 CONG. REC. 11486 (statement of Rep. Celler) (ñ[B]usiness concentration 

is politically dangerous, leading inevitably to increasing Government control.ò); also 96 CONG. REC. 16,452 (1950) 

(statement of Rep. Kefauver) (ñ[T]he history of what has taken place in other nations where mergers and concentrations 

have placed economic control in the hands of a very few people is too clear to pass over easily. A point is eventually 

reached, and we are rapidly reaching that point in this country, where the public steps in to take over when concentration 

and monopoly gain too much power. The taking over by the public through its government always follows one or two 

methods and has one or two political results. It either results in a Fascist state or the nationalization of industries and 

thereafter a Socialist or Communist state.ò). 

https://www.theguardian.com/media/2020/apr/01/news-corp-to-suspend-print-editions-of-60-local-newspapers-as-advertising-revenue-slumps
https://www.theguardian.com/media/2020/apr/01/news-corp-to-suspend-print-editions-of-60-local-newspapers-as-advertising-revenue-slumps
https://about.google/google-in-australia/an-open-letter/
https://techcrunch.com/2020/04/09/frances-competition-watchdog-orders-google-to-pay-for-news-reuse/
https://www.hollywoodreporter.com/thr-esq/national-association-of-broadcasters-warns-congress-tech-giants-could-kill-local-journalism
https://www.hollywoodreporter.com/thr-esq/national-association-of-broadcasters-warns-congress-tech-giants-could-kill-local-journalism
https://www.theguardian.com/technology/2020/aug/17/google-open-letter-australia-news-media-bargaining-code-free-services-risk-contains-misinformation-accc-says
https://www.theguardian.com/technology/2020/aug/17/google-open-letter-australia-news-media-bargaining-code-free-services-risk-contains-misinformation-accc-says
https://www.ft.com/content/0834d986-eece-4e66-ac55-f62e1331f7f7


 

74 

 

Based on interviews and submissions from market participants, along with other evidence 

examined by the Subcommittee, there are several ways in which the market power of the dominant 

platforms affects political and economic power.  

 

First, the Subcommittee encountered a prevalence of fear among market participants who 

depend on the dominant platforms. Repeatedly, market participants expressed deep concern that 

speaking about the dominant platformsô business practicesðeven confidentially without attributionð

would lead a platform to retaliate against them, with severe financial repercussions. The source of this 

fear was twofold. Some firms were so dependent on the platform that even potentially risking 

retaliation caused alarm. Others had previously seen a platform retaliate against someone for raising 

public concerns about their business practices and wanted to avoid the same fate.  

 

Several market participants told the Subcommittee that they ñlive in fearò of the platforms. One 

said, ñIt would be commercial suicide to be in Amazonôs crosshairs . . . If Amazon saw us criticizing, I 

have no doubt they would remove our access and destroy our business.ò373 Another told the 

Subcommittee, ñGiven how powerful Google is and their past actions, we are also quite frankly 

worried about retaliation.ò374 An attorney representing app developers said they ñfear retaliation by 

Appleò and are ñworried that their private communications are being monitored, so they wonôt speak 

out against abusive and discriminatory behavior.ò375  

 

Market participants also expressed unease about the success of their business and their 

economic livelihood depending on the decision-making of the platforms. A single tweak of an 

algorithm, intentional or not, could cause significant costs if not financial disasterðwith little recourse. 

Market participants routinely characterized the platforms as having arbitrary and unaccountable 

powerðthe same forms of undue power that antitrust laws were designed to prevent. As Senator John 

Sherman (R-OH) explained, antitrust was essential to preserve liberty ñat the foundation of the equality 

of all rights and privilegesò because concentrations of power outside of democratic institutions were a 

ñkingly prerogative, inconsistent with our form of government.ò376 

 

Additionally, courts and regulators have found that several of the dominant platforms have 

engaged in recidivism. For example, Facebook settled charges brought in 2012 by the Federal Trade 

Commission (FTC) that it had ñdeceived consumers by telling them they could keep their information 

on Facebook private, and then repeatedly allowing it to be shared and made public.ò377 As part of this 

 
373 Interview with Source 636 (Mar. 11, 2020) 

374 Submission from Source 147 (on file with Comm.). 

375 Submission from Source 88 (on file with Comm.). 

376 21 CONG. REC. 2457 (1890) (statement of Sen. Sherman). 

377 Press Release, Federal Trade Commôn, Facebook Settles FTC Charges That It Deceived Consumers By Failing To Keep 

Privacy Promises (Nov. 29, 2011) (proposed settlement), https://www.ftc.gov/news-events/press-
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settlement, Facebook agreed to abide by an administrative order requiring that Facebook not 

misrepresent its privacy protections.378 Seven years later, the FTC concluded that Facebook had almost 

immediately begun violating that order following its adoption.379 Ruling on the FTCôs subsequent 

settlement with Facebook, District Court Judge Timothy Kelley wrote that ñthe unscrupulous way in 

which the United States alleges Facebook violated both the law and the administrative order is 

stunning.ò380 The FTC has similarly sanctioned Google on several occasions for privacy violations.381 

In 2010, Apple settled charges it had entered into no-poach agreements with six other technology 

companies.382 Two years later, Apple was found guilty of orchestrating a price-fixing conspiracy.383 In 

that case, the presiding judge stated that the record ñdemonstrated a blatant and aggressive disregardò 

by Apple ñfor the requirements of the law,ò noting that the conduct ñincluded Apple lawyers and its 

highest level executives.ò384  

 

Lastly, the growth in the platformsô market power has coincided with an increase in their  

influence over the policymaking process. Over the past decade, the dominant online platforms have 

significantly increased their lobbying activity,385 which tends to create a feedback loop for large 

 
378 Id. 

379 United States v. Facebook, Inc., No. CV 19-2184 (TJK), 4 (D.D.C. 2020), 

https://www.courtlistener.com/opinion/4748088/united-states-v-facebook-inc/ (ñThe United States now alleges that 

Facebook violated the 2012 Order by ñsubvert[ing] users privacy choices to serve its own business interestsò in several 

ways, starting almost immediately after agreeing to comply with the 2012.ò). 

380 Id. at 1. 

381 Press Release, Federal Trade Commôn, FTC, Google and YouTube Will Pay Record $170 Million for Alleged 

Violations of Childrenôs Privacy Law (Sept. 4, 2019), https://www.ftc.gov/news-events/press-releases/2019/09/google-

youtube-will -pay-record-170-million-alleged-violations.  

382 Press Release, Depôt of Justice, Justice Department Requires Six High Tech Companies to Stop Entering into 

Anticompetitive Employee Solicitation Agreements (Sept. 24, 2010), https://www.justice.gov/opa/pr/justice-department-

requires-six-high-tech-companies-stop-entering-anticompetitive-employee.  

383 United States v. Apple Inc., 952 F. Supp. 2d 638, 644 (S.D.N.Y. 2013) (No. 12-cv-2826), affôd, 791 F.3d 290 (2d Cir. 

2015). 

384 Hrôg Tr. at 17:1-6, United States v. Apple Inc., 952 F. Supp. 2d 638 (S.D.N.Y., August 27, 2013) (No. 12-cv-2826). 

During the investigation, the Subcommittee also encountered instances in which the platforms did not appear fully 

committed to telling lawmakers the truth, including one incident in which members of the Subcommittee were forced to 

question whether Amazon had committed perjury. Letter from Hon. Jerrold Nadler, Chairman, H. Comm. on the Judiciary, 

et al., to Jeff Bezos, CEO, Amazon.com, Inc. (May 1, 2020), https://judiciary.house.gov/uploadedfiles/2020-05-

01_letter_to_amazon_ceo_bezos.pdf.  

385 See e.g., Spencer Soper et al., Amazonôs Jeff Bezos Canôt Beat Washington, So Heôs Joining It: The Influence Game, 

BLOOMBERG, (Feb. 14, 2018), https://www.bloomberg.com/graphics/2018-amazon-lobbying/. This is a trend for the 

industry. The total reported lobbying expenditures by digital platforms increased from $1,190,000 a year in 1998, to 

$74,285,000 in 2019 as the industry consolidated and gained market power. LOBBYING SPENDING DATABASE, CTR. FOR 

RESPONSIVE POLITICS, https://www.opensecrets.org/lobby/top.php?indexType=i&showYear=2019 (last visited on Sept. 27, 

2020). 

https://www.courtlistener.com/opinion/4748088/united-states-v-facebook-inc/
https://www.ftc.gov/news-events/press-releases/2019/09/google-youtube-will-pay-record-170-million-alleged-violations
https://www.ftc.gov/news-events/press-releases/2019/09/google-youtube-will-pay-record-170-million-alleged-violations
https://www.justice.gov/opa/pr/justice-department-requires-six-high-tech-companies-stop-entering-anticompetitive-employee
https://www.justice.gov/opa/pr/justice-department-requires-six-high-tech-companies-stop-entering-anticompetitive-employee
https://judiciary.house.gov/uploadedfiles/2020-05-01_letter_to_amazon_ceo_bezos.pdf
https://judiciary.house.gov/uploadedfiles/2020-05-01_letter_to_amazon_ceo_bezos.pdf
https://www.bloomberg.com/graphics/2018-amazon-lobbying/
https://www.opensecrets.org/lobby/top.php?indexType=i&showYear=2019
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companies. More money spent on lobbying may deliver higher equity returns and market share,386 

which, in turn, may spur more lobbying. 

 

Outside of traditionally reported and regulated lobbying, firms with market power and 

dispensable income fund think tanks and nonprofit advocacy groups to steer policy discussion. For 

example, Facebook, Google, and Amazon reportedly donated significant amounts to the American 

Enterprise Institute (AEI), which, in turn, has argued that antitrust critiques of the big platforms are 

ñastonishingly weak.ò387 More recently, Google and Amazon have contributed significant funding to 

the Global Antitrust Institute at the George Mason Universityôs Antonin Scalia School of Law, which 

advocates against antitrust scrutiny of the dominant platforms.388 By funding academics and advocacy 

groups, the dominant platforms can expand their sphere of influence, further shaping how they are 

governed and regulated. 

 

At several hearings, Members of the Subcommittee noted that the outsized political influence 

of dominant firms has adverse effects on the democratic process. At the Subcommitteeôs field hearing 

in Colorado, Representative Ken Buck (R-CO) asked each of the witnesses about this issue.389 As 

Representative Buck noted, the dominant platforms are generally well represented in the policymaking 

process: 

 

Part of what we are dealing with here is the reality that [dominant firms] walk into our 

offices and they tell us their side of the story and we very rarely hear the other side of 

the story, and somehow part of this solution has to be that public policymakers elected, 

appointed, have to have access to that kind of information. So I thank you for being here 

and I also would encourage you to make sure that, you know, we are accessible. We are 

trying our best to make sure that we continue to create the environment for your kinds 

of companies.390  

 

During the Subcommitteeôs sixth hearing, Subcommittee Chairman David N. Cicilline (D-RI) noted 

the democratic stakes of the Subcommitteeôs work. He said, ñBecause concentrated economic power 

 
386 See J.H. Kim, Corporate Lobbying Revisited, 10 BUS. AND POL, 1 (2008) (analyzing lobbyingôs effect on equity returns); 

Brian Shaffer et al., Firm Level Performance Implications of Nonmarket Actions, 39 BUS. AND SOC. 126 (2000) (analyzing 

lobbyingôs effect on market share). 

387 Andrew Perez and Tim Zelina, Facebook, Google, Amazon are ramping up their secretive influence campaigns in D.C., 

FAST CO. (Oct. 31, 2019), https://www.fastcompany.com/90424503/facebook-google-amazon-are-ramping-up-their-

secretive-influence-campaigns-in-dc.  

388 Daisuke Wakabayashi, Big Tech Funds a Think Tank Pushing for Fewer Rules. For Big Tech., N.Y. TIMES (July 24, 

2020), https://www.nytimes.com/2020/07/24/technology/global-antitrust-institute-google-amazon-qualcomm.html.  

389 Competitors Hearing at 57 (question of Rep. Ken Buck (R-CO), Member, Subcomm. on Antitrust, Commercial and 

Admin. Law of the H. Comm on the Judiciary). 

390 Id.  

https://www.fastcompany.com/90424503/facebook-google-amazon-are-ramping-up-their-secretive-influence-campaigns-in-dc
https://www.fastcompany.com/90424503/facebook-google-amazon-are-ramping-up-their-secretive-influence-campaigns-in-dc
https://www.nytimes.com/2020/07/24/technology/global-antitrust-institute-google-amazon-qualcomm.html
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also leads to concentrated political power, this investigation also goes to the heart of whether we, as a 

people, govern ourselves, or whether we let ourselves be governed by private monopolies.ò391 

 

 MARKETS INVESTIGATED 

 

A. Online Search 

 

Online search engines enable users to retrieve webpages and information stored on the Internet. 

After a user enters a query into the search engine, the search provider returns a list of webpages and 

information that are relevant to the search term entered. 

 

 There are two types of search engines: horizontal and vertical. Horizontal search engines are 

designed to retrieve a comprehensive list of general search results. Vertical search engines are designed 

to retrieve a narrower category of content, such as photo images (e.g., Dreamstime) or travel (e.g., 

Expedia). The majority of general search engines monetize the service through selling ad placements 

rather than charging search users a monetary price. The overwhelmingly dominant provider of general 

online search is Google, which captures around 81% of all general search queries in the U.S. on 

desktop and 94% on mobile. Other search providers include Bing, which captures 6% of the market, 

Yahoo (3%), and DuckDuckGo (1%).392 

 

  

 
391 CEO Hearing Transcript at 7 (statement of Rep. David N. Cicilline (D-RI), Chairman, Subcomm. on Antitrust, 

Commercial and Admin Law of the H. Comm. on the Judiciary). 

392 Search Engine Market Share United States of America: Sept. 2019ïSept. 2020, STATCOUNTER, 

http://gs.statcounter.com/search-engine-market-share/all/united-states-of-america (last visited Oct. 3, 2020).  

http://gs.statcounter.com/search-engine-market-share/all/united-states-of-america
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U.S. Desktop and Mobile Search Market Share393 

 
 

Online search is comprised of three distinct activities. First, an engine must ñcrawlò the Internet 

by using an automated bot to collect copies of all of the webpages it can find. Once a crawler has 

recorded all of this material, it must be collated and organized into an ñindex,ò or a map of the Internet 

that can be searched in real-time. Indexing organizes the information into the formats and databases 

required for the querying function. When a user enters a query into the search engine, the engine draws 

from the index to pull a list of responsive websites, ordered in terms of relevance. The relevance, in 

turn, is determined by the search algorithm applied by the search engine. A search engine can function 

only if it has access to an index, and an index can exist only once web pages have been crawled and 

collated into a repository.394 Indexing has high fixed costs and requires significant server storage and 

 
393 Prepared by the Subcomm. based on Desktop & Mobile Search Engine Market Share United States Of America, January 

2009 to September 2020, STATCOUNTER https://gs.statcounter.com/search-engine-market-share/desktop-mobile/united-

states-of-america/#monthly-200901-202009. The ñOtherò category includes AOL, Ask Jeeves, DuckDuckGo, MSN, 

Webcrawler, Windows Live, AVG Search, Baidu, Comcast, Babylon, Dogpile, Earthlink, Norton Safe Search, and 

YANDEX RU. Id. 

394 Submission from Source 531, to H. Comm. on the Judiciary, Source 531-000017 (Nov. 21, 2011) (on file with Comm.) 

According to one market participant, ñ[t]he greatest challenges in building a search index are finding the URLs for 

documents stored on the Web and then being able to parse the best URLs and documents to include in the index. 

Overcoming these challenges requires massive amounts of data on user interactions with websites to discover new URLs 

and then filter down to the 5% of known URLs [the search engine] uses to determine which documents to index, and how 

frequently these documents should be refreshed.ò 

https://gs.statcounter.com/search-engine-market-share/desktop-mobile/united-states-of-america/#monthly-200901-202009
https://gs.statcounter.com/search-engine-market-share/desktop-mobile/united-states-of-america/#monthly-200901-202009
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compute power.395 The ability to invest heavily in computing power and storage yields a significant 

advantage.396 

 

Several online search features tilt the market towards the dominant incumbent and make entry 

by new market participants difficult. First, web crawling is costly and strongly favors first-movers.397 

In a submission to the Subcommittee, one expert described how Googleôs early efforts have locked in 

its dominance.398 In particular, Google was the first company to crawl the entirety of the Internet, a feat 

motivated in part due to its PageRank algorithm, which used links between pages to identify the most 

relevant webpages for specific topics and queries. Unlike most search engine algorithms at the time, 

the quality of PageRank results improved with more webpages, incentivizing Google to crawl a greater 

portion of the web.  

 

The web has grown exponentially over the last two decades, 399 which means the cost of 

crawling the entire Internet has increased too, despite advances in crawling technology. Today several 

major webpage owners block all but a select few crawlers, in part because being constantly crawled by 

a large number of bots can hike costs for owners and lead their webpages to crash. The one crawler 

that nearly all webpages will allow is Googleôs ñGooglebot,ò as disappearing from Googleôs index 

would lead most webpages to suffer dramatic drops in traffic and revenue.400 Any new search engine 

crawler, by contrast, would likely be blocked by major webpage owners unless that search engine was 

driving significant traffic to webpagesðwhich a search engine cannot do until it has crawled enough 

webpages.401  

 
395 Submission from Source 531, to H. Comm. on the Judiciary, Source 531-000016ï19 (July 26, 2011) (on file with 

Comm.). 

396 Submission from Source 209, to H. Comm. on the Judiciary, Source 209-000537ï38 (Aug. 24, 2009) (on file with 

Comm.) (ñComprehensiveness, freshness, and responsiveness are all directly related to the amount of computing power and 

storage capacity brought to bear on the problem of crawling and indexing the web. It would therefore be implausible to 

attribute Googleôs massive search advantage to superior technology. Rather, the main driver of search performance is scale. 

Scale is driven primarily by the level of financial investment in search infrastructure.ò). 

397 See, e.g., Submission from Source 534, to H. Comm. on the Judiciary, 1 (Oct. 14, 2019) (on file with Comm.) (ñ[The 

Company] does not own its own search index and is not planning to invest into building an own index because of the high 

investment costs.ò; Google Search (Shopping) Commission Decision (non-confidential version), European Commission 66 

(June 27, 2017); Submission from Source 481, to H. Comm. on the Judiciary (ñBing and Google each spend hundreds of 

millions of dollars a year crawling and indexing the deep Web. It costs so much that even big companies like Yahoo and 

Ask are giving up general crawling and indexing. Therefore, it seems silly to compete on crawling and, besides, we do not 

have the money to do so.ò).  

398 Submission from Zack Maril, to H. Comm. on the Judiciary (Sept. 30, 2019) (on file with Comm.). 

399 Total Number of Websites, INTERNET LIVE STATS, https://www.internetlivestats.com/total-number-of-websites (last 

visited Oct. 3, 2020) (In 2000, the Internet had around 17,000 websites; today, it has more than 1.8 billion. Internet Live 

Stats, Total Number of Websites.). 

400 Submission from Submission from Zack Maril, to H. Comm. on the Judiciary (Sept. 30, 2019) (on file with Comm.); see 

also Submission from Source 481, to H. Comm on the Judiciary (Feb. 20, 2020) (on file with Comm.); Innovation and 

Entrepreneurship Hearing at 2 (statement of Megan Gray, Gen. Counsel & Polôy Advocate, DuckDuckGo).  

401 Submission from Submission from Zack Maril, to H. Comm. on the Judiciary (Sept. 30, 2019) (on file with Comm.).  

https://www.internetlivestats.com/total-number-of-websites/
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The high cost of maintaining a fresh index and the decision by many large webpages to block 

most crawlers significantly limits new search engine entrants. In 2018, Findxða privacy-oriented 

search engine that had attempted to build its own indexðshut down its crawler, citing the impossibility 

of building a comprehensive search index when many large websites only permit crawlers from 

Google and Bing.402 Today the only English-language search engines that maintain their own 

comprehensive webpage index are Google and Bing.403 Other search enginesðincluding Yahoo and 

DuckDuckGoðmust purchase access to the index from Google and/or Bing through syndication 

agreements that provide syndicated search engines with access to search results and search 

advertising.404 While Yahoo previously maintained an independent index, it entered a deal with 

Microsoft in 2009 to integrate search technologiesða move driven by the two firmsô belief that 

combining was necessary to provide a real alternative to Google.405 

 

A second major competitive advantage enjoyed by search engine incumbents is their access to 

voluminous click-and-query data. This data, which tracks what users searched for and how they 

interacted with the search results, benefits search engines in several key ways.406 First, search engines 

rely on click-and-query data to guide their search indexôs upkeep, as this data helps identify which 

webpages are most relevant and should be most regularly updated in the index.407 Second, click-and-

query-data is used to refine the search algorithm and the relevance of search results, as past user 

interactions improve the algorithmôs ability to predict future interactions.408 In particular, data on ñtailò 

 
402 Findx, Game over (Sept. 21, 2019), https://web.archive.org/web/20190921180535/https://privacore.github.io (ñMany 

large websites like LinkedIn, Yelp, Quora, Github, Facebook and others only allow certain specific crawlers like Google 

and Bing to include their webpages in a search engine index. . . . That meant that the Findx search index was incomplete 

and was not able to return results that were likely both relevant and good quality. When you compare any independent 

search engineôs results to Google for example, they have no chance to be as relevant or complete because many large 

websites refuse to allow any other search engine to include their pages.ò); Submission from Source 407, to H. Comm. on 

the Judiciary, Source 407-000024 (Nov. 21, 2011) (on file with Comm.); Competition & Mkts. Auth. Report at 91.  

403 Competition & Mkts. Auth. Report at 89. 

404 Innovation and Entrepreneurship Hearing at 3 (statement of Megan Gray, Gen. Counsel & Polôy Advocate, 

DuckDuckGo) (noting that alternatives to serving ads through Google or Microsoft, such as only showing product ads from 

Amazon or travel ads from Booking.com, as ñnot sufficiently lucrative to cover the costs of purchasing organic links,ò 

which means ñan aspiring search engine start-up today (and in the foreseeable future) cannot avoid the need to sign a search 

syndication contractò). 

405 Submission from Source 209 to H. Comm. on the Judiciary, Source 209-0000346 (Aug. 24, 2009) (on file with Comm.). 

406 Competition & Mkts. Auth. Report at 11ï12. 

407 Submission from Source 26, to H. Comm. on the Judiciary, Source 26-000016 (Nov. 21, 2011) (on file with Comm.) 

(ñQueries are a critical component of the user data necessary to identify and rank URLs and documents for inclusion in a 

search index. Fewer queries mean fewer opportunities to identify relevant URLs and documents, which ultimately means a 

smaller usable search index.ò); rep-000026 (Nov. 21, 2011) (ñIndex freshness also is an important factor in the quality of a 

search engineôs result . . . A [] survey found that a lack of freshness was a significant driver of dissatisfaction among users 

searching in the Entertainment and News categories.ò). 

408 Id. at Source 531-000015 (ñThe more user queries the search engine handles, the more data it obtains to improve the 

relevance of the search results it serves.ò); Source 531-000060 (ñThe secret to successful algorithmic search matching 

algorithms is user feedback . . . Ultimately this feedback helps the engine improve core relevance and other experience 

factorsðdriving higher engagement.ò); Innovation and Entrepreneurship Hearing at 3 (statement of Megan Gray, Gen. 

https://web.archive.org/web/20190921180535/https:/privacore.github.io
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(or rare) queries enable a search engine to offer relevant results across a higher set of potential 

queriesðimproving the overall quality of the search engineðand Googleôs internal documents show 

that the company recognizes its long-tail advantage.409 And third, increased query scale increases 

advertiser engagement rates, given that more user queries generally translate to more advertisement 

clicks, generating greater revenue for advertisers.410 

 

Overall there are significant advantages to scale in click-and-query data, though the marginal 

benefit of additional data on tail queries is higher than the marginal benefit of additional data on 

ñheadò (or relatively common) queries.411 Some market participants also stated that the benefits of 

scale diminish once a search engine reaches a certain size.412 The benefits of scale create a feedback 

loop, where access to greater click-and-query data improves search quality, which drives more usage 

and generates additional click-and-query data. 

 

A third barrier to competition in general online search is that Google has established extensive 

default positions across both browsers and mobile devices. Among desktop browsers, Google enjoys 

default placement in Chrome (which captures 51% of the U.S. market), Safari (31%), and Firefox 

(5%)ðor 87% of the browser market.413 Meanwhile, Microsoftôs Edge, which captures 4% of the 

desktop browser market, sets Bing as its search default, leaving little opening for independent search 

 
Counsel & Polôy Advocate, DuckDuckGo) (ñAnother barrier facing a start-up search engine is that it needs data, such as the 

most commonly clicked links for a particular query, in order to produce a useful ranking of organic links, i.e., what organic 

link is first, second, etc.ò); Submission from Source 209, to H. Comm. on the Judiciary, Source 209-0000346ï52 (Aug. 24, 

2009) (on file with Comm.) (ñIncreased search traffic brings more indications of user intent, facilitating more 

experimentation and allowing a search platform to generate more relevant natural and paid search results.ò); see also D. 

Kannan, et al., óScale Effects in Web Searchô, International Conference on Web and Internet Economics, 294ï310 (2017). 

409 Production of Google, to H. Comm. on the Judiciary, GOOG-HJC-03815864 (Apr. 23, 2010) (ñGoogle leads 

competitors. . . Our long-tail precision is why users continue to come to Google. Users may try the bells and whistles of 

Bing and other competitors, but Google still produces the results. As soon as this ceases to be the case, our business is in 

jeopardy.ò); Competition & Mkts. Auth. Report Appendix I at 15 (ñ[A]round 1% of Google ótailô search events are for 

queries which are seen by Bing,ò whereas ñ31% of Bing ótailô search events are for queries which are seen by Google.ò 

Furthermore, ñ0.8% of Googleôs ótailô distinct queries are seen by Bing, whereas 30% of Bingôs ótailô distinct queries are 

seen by Google.ò); see also Submission from Source 209, to H. Comm. on the Judiciary, Source 209-0000532 (Feb. 17, 

2011) (on file with Comm.) (ñ[W]ithout strong tail performance, a horizontal search engine cannot compete against 

Google.ò); Source 209-0000535ï36 (ñ[P]oor search engine performance in the tail means overall weak search engine 

performance.ò). 

410 See, e.g., Submission from Source 531, to H. Comm. on the Judiciary, Source 531-000056 (July 11, 2011) (on file with 

Comm.) (stating that query scale increases advertiser engagement, since at scale the platform ñmakes better matches, has 

higher value generationò). 

411 See Competition & Mkts. Auth. Report Appendix I at 18. 

412 Submission from Source 531, to H. Comm. on the Judiciary, Source 531-000874 (May 5, 2011) (on file with Comm.) 

(ñAs a platform gains more and more scale, the associated benefits begin to taper off such that eventually additional scale 

provides only modest returns.ò); Source 531-000025 (Nov. 21, 2011) (on file with Comm.) (ñAbove 30 billion documents, 

user satisfaction improves rapidly with increased index size; above 90 billion documents, it still continues to improve albeit 

at a slower rate.ò). 

413 Innovation and Entrepreneurship Hearing at 5 (statement of Megan Gray, Gen. Counsel & Polôy Advocate, 

DuckDuckGo). 



 

82 

 

engines.414 In mobile, Google Search is primarily the default on Android and on Appleôs iOS mobile 

operating systemðtogether Android and iOS account for over 99% of smartphones in the United 

States.415 This default position provides Google with a significant advantage over other search engines, 

given usersô tendency to stick with the default choice presented. Moreover, market participants 

identified several ways Google dissuades even those users who do attempt to switch default search 

engines on Chrome.416 

 

Google won itself default placement across the mobile and desktop ecosystem through both 

integration and contractual arrangements. By owning Android, the worldôs most popular mobile 

operating system, Google ensured that Google Search remained dominant even as mobile replaced 

desktop as the critical entry point to the Internet. Documents submitted to the Subcommittee show that 

at certain key moments, Google conditioned access to the Google Play Store on making Google Search 

the default search engine, a requirement that gave Google a significant advantage over competing 

search engines.417 Through revenue-sharing agreements amounting to billions of dollars in annual 

payments, Google also established default positions on Appleôs Safari browser (on both desktop and 

mobile) and Mozillaôs Firefox.418  

 

In public statements, Google has downplayed the significance of default placement, claiming 

that ñcompetition is just a click away.ò419 However, Googleôs internal documents show that when 

Google was still jostling for search market share, Google executives closely tracked search defaults on 

Microsoftôs Internet Explorer and expressed concern that non-Google defaults could impede Google 

Search.420 In an internal presentation about Internet Explorerôs default search selection, Google 

recommended that users be given an initial opportunity to select a search engine and that browsers 

minimize the steps required to change the default search engine.421 These discussionsðalong with the 

steep sums Google pays Apple and various browsers for default search placementðfurther highlight 

the competitive significance of default positions. 

 

 
414 Id. 

415 Mobile Operating System Market Share in United States Of America ï September 2020, STATCOUNTER, 

https://gs.statcounter.com/os-market-share/mobile/united-states-of-america (last visited Oct. 3, 2020). 

416 Submission from Source 534, to H. Comm. on the Judiciary, 1 (Oct. 14, 2019) (on file with Comm.). 

417 See infra Section V. 

418 Innovation and Entrepreneurship Hearing at 12 (response to Questions for the Record of Kyle Andeer, Vice Pres., Corp. 

Law, Apple Inc.).  

419 See, e.g., Adam Kovacevich, Googleôs approach to competition, GOOGLE PUBLIC POLôY BLOG (May 8, 2009), 

https://publicpolicy.googleblog.com/2009/05/googles-approach-to-competition.html. 

420 See, e.g., Production of Google, to H. Comm. on the Judiciary, GOOG-HJC-01196214 (May 31, 2005) (on file with 

Comm.). 

421 Production of Google, to H. Comm. on the Judiciary, GOOG-HJC-01680749 (February 16, 2006) (on file with Comm.) 

(identifying several recommendations, including, ñ[f]ewest clicks required to change default, which promotes search 

innovation by facilitating the userôs ability to switch.ò). 

https://gs.statcounter.com/os-market-share/mobile/united-states-of-america
https://publicpolicy.googleblog.com/2009/05/googles-approach-to-competition.html
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Independent search engines told the Subcommittee that because they are not set as the default 

search engine on popular browsers, they face significant business challenges. As a result, 

DuckDuckGo said it was compelled to invest in browser technology, including creating its own 

browser for Android and iOS and various browser extensions.422 It noted, however, that ñthe same 

default placement challenges exist in the browser market, just one level up ï with the device makers 

requiring millions or billions of dollars to become a default browser on a device.ò423 

 

A fourth challenge facing upstart search engines is the growing number of features and services 

that a general search provider must offer to be competitive with Google. Through the mid-2000s, a 

general search engine could compete through providing organic links alone. Since Google and Bing 

now incorporate information boxes and various specialized services directly onto their general search 

results page, a market entrant would similarly need to provide a broader set of search features and 

services. One market participant told the Subcommittee that this set of ñmandatory high-quality search 

featuresò includes maps, local business answers, news, images, videos, definitions, and ñquick 

answers.ò424 Delivering this variety of features requires access to various sources of data, raising the 

overall costs of entry.  

 

Vertical search providers differ from horizontal search engines in several ways. By offering 

specialized search focused on a particular topic or activity, they fulfill a separate role and require 

distinct tools and expertise. The necessary inputs vary by search vertical. Flight search, for example, 

requires access to flight software and data, whereas certain local search providers rely on user-

generated content such as reviews. Many vertical providers use structured data feeds that pull from 

third-party databases, rather than from a general index.  

 

A significant challenge for vertical providers is reaching users. Although they serve distinct 

needs, most vertical search providers still depend on horizontal search enginesðand specifically on 

Googleðto reach users.425 In submissions to the Subcommittee, even some of the largest and most 

well-known verticals stated that they depend on Google for up to 80ï95% of their traffic.426 Since 

Google now also provides vertical search services, it has the incentive and ability to use its dominance 

in horizontal search to disfavor vertical providers that compete with its own vertical search services. 

Internal documents from Google show that it has used its dominance in general search to closely track 

 
422 Innovation and Entrepreneurship Hearing at 5 (statement of Megan Gray, Gen. Counsel & Polôy Advocate, 

DuckDuckGo). 

423 Id. at 5ï6.  

424 Id. at 1. 

425 Submission from Source 564, to H. Comm. on the Judiciary, 5 (Nov. 12, 2019) (on file with Comm.) (ñThe most 

important source of traffic for local search services are general search websites.ò). 

426 Submission from Source 564, to H. Comm. on the Judiciary, 5 (Nov. 12, 2019) (on file with Comm.); Submission from 

Source 115, to H. Comm. on the Judiciary, 19 (Dec. 27, 2019) (on file with Comm.); Submission from Source 887, to H. 

Comm. on the Judiciary, 3 (Oct. 28, 2019) (on file with Comm.); Submission from Foundem, to H. Comm. on the 

Judiciary, 9 (Dec. 12, 2016) (on file with Comm.). 
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traffic to competing verticals, demanding that certain verticals permit Google to scrape their user-

generated content and demote several verticals. Several market participants told the Subcommittee that 

Googleôs preferential treatment of its own verticals, as well as its direct listing of information in the 

ñOneBoxò that appears at the top of Google search results, has the net effect of diverting traffic from 

competing verticals and jeopardizing the health and viability of their business.427 

 

Googleôs internal documents and submissions from third-party market participants suggest that 

verticals are both a complement to horizontal search as well as a competitive threat to it. One market 

participant explained that while vertical search providers can increase demand for horizontal search 

engines in the short-term, they can divert traffic from horizontal search providers in the long-term, as 

the growing popularity of a vertical may lead users to navigate to it directly.428 Diverting traffic from 

general search providers, in turn, would deprive them of both advertiser revenue as well as valuable 

click-and-query data. Given these dynamics, a dominant horizontal search provider that also enters 

vertical search faces a significant conflict of interest that can skew search results to the detriment of 

third-party businesses and users alike. 

 

B. Online Commerce 

 

Online commerce, also known as e-commerce, is the activity of buying or selling products or 

services using the Internet.429 E-commerce transactions take place through a variety of channels, 

including online marketplaces like Amazon Marketplace, where a wide variety of brands and products 

from different sellers are sold in one place, or a businessôs direct to consumer website like Nike.com. 

In 2019, the U.S. Census Bureau estimated e-commerce retail sales to be about $600 billion,430 

compared to just under $33 billion in 2001.431 As the COVID-19 pandemic pushes more American 

shoppers online, e-commerce growth has exploded.432 This is particularly true for online marketplaces, 

 
427 Submission from Source 564, to H. Comm. on the Judiciary, 5 (Nov. 12, 2019) (on file with Comm.); Submission from 

Source 115, to H. Comm. on the Judiciary, 19 (Dec. 27, 2019) (on file with Comm.); Submission from Source 887, to H. 

Comm. on the Judiciary, 3 (Oct. 28, 2019) (on file with Comm.); Submission from Foundem, to H. Comm. on the 

Judiciary, 9 (Dec. 12, 2016) (on file with Comm.). 

428 Submission from Source 407, to H. Comm. on the Judiciary, Source 407-000071 (Nov. 12, 2019) (on file with Comm.). 

429 Press Release, U.S. Depôt of Commerce, U.S. Census Bur., Retail E-Commerce Sales in Fourth Quarter 2001 Were 

$10.0 Billion, Up 13.1 Percent from Fourth Quarter 2000, Census Bureau Reports (Feb. 20, 2002), 

https://www2.census.gov/retail/releases/historical/ecomm/01q4.pdf (defining e-commerce as ñsales of goods and services 

where an order is placed by the buyer or price and terms of sale are negotiated over an Internet, extranet, Electronic Data 

Interchange (EDI) network, electronic mail, or other comparable online system. Payment may or may not be made onlineò).  

430 Press Release, U.S. Depôt of Commerce, U.S. Census Bur., Quarterly Retail E-Commerce Sales 4th Quarter 2019, 

https://www2.census.gov/retail/releases/historical/ecomm/19q4.pdf. 

431 Press Release, U.S. Depôt of Commerce, U.S. Census Bur., Retail E-Commerce Sales in Fourth Quarter 2001 Were 

$10.0 Billion, Up 13.1 Percent from Fourth Quarter 2000, Census Bureau Reports (Feb. 20, 2002). 

https://www2.census.gov/retail/releases/historical/ecomm/01q4.pdf.  

432 Gayle Kesten, As Online Prices Increase, Consumersô Purchasing Power Declines, ADOBE: RETAIL  (July 13, 2020), 

https://blog.adobe.com/en/2020/07/13/as-online-prices-increase-consumers-purchasing-power-declines.html#gs.dv6lwa 

(ñ[T]otal online spending of $73 billion in June marked a 76.2 percent increase year-over-year.ò); see also ANDREW 

https://www2.census.gov/retail/releases/historical/ecomm/01q4.pdf
https://www2.census.gov/retail/releases/historical/ecomm/19q4.pdf
https://www2.census.gov/retail/releases/historical/ecomm/01q4.pdf
https://blog.adobe.com/en/2020/07/13/as-online-prices-increase-consumers-purchasing-power-declines.html#gs.dv6lwa
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where sales for essential items like groceries, masks, and electronics for home offices increased 

sharply in the wake of the pandemic.433 

 

An online marketplaceôs most basic function is to serve as a platform that connects buyers and 

sellers. Marketplaces include product listings from a variety of sellers. Some online marketplaces, such 

as Amazon and eBay, aim to be fully integrated, multi-category e-commerce sites. Other marketplaces, 

however, operate as vertical, single-category sites, such as Newegg.com, for computer hardware and 

consumer electronics. The primary customers of e-commerce marketplaces are customers looking to 

buy an item or service online, and businesses looking to sell goods or services to customers online. 

Because of this, a successful marketplace must be attractive to consumers and third-party sellers.  

 

The consumer-facing side of the marketplace allows users to search for and purchase products. 

Most online marketplaces offer features that enable users to compare competing products based on 

details like their price, popularity, and customer satisfaction reviews. Amazon is by far the largest 

marketplace.434 Other marketplaces that are popular with consumers include eBay, Walmart, and 

Wayfair.435  

 

Online marketplaces also serve third-party sellers. Third-party sellers have needs that are 

distinct from consumers visiting the marketplace to make a purchase. The seller-facing side of the 

business consists of providing third-party sellers with a platform to list their products for consumers to 

purchase. Often, the marketplace will supply vendors with services such as inventory tracking and 

pricing recommendations. Online marketplaces usually offer additional paid services to third-party 

sellers such as advertising and fulfillment services, consisting of warehousing, packing, and shipping.  

 

The businesses that own and operate e-commerce marketplaces may host only independent, 

third-party seller listings, or list their own items for sale alongside third-party sellers. Amazon 

 
LIPSMAN, EMARKETER, US ECOMMERCE BY CATEGORY 2020: HOW THE PANDEMIC IS RESHAPING THE PRODUCT CATEGORY 

LANDSCAPE (July 22, 2020), https://www.emarketer.com/content/us-ecommerce-by-category-2020 (ñUS ecommerce sales 

will surge 18.0% to $709.78 billion, while brick-and-mortar retail sales will experience a historically significant decline of 

14.0% to $4.184 trillion.ò).  

433 FEEDVISOR, 2020 Q4 TRENDS AND PROJECTIONS: THE DIGITAL REVOLUTION OF RETAIL AND E-MARKETPLACES at 2ï3, 5 

(2020) (showing that Grocery and Gourmet sales on Amazon and Walmart were up 91% and 46% over the months of 

March and April 2020, respectively, compared to February); see also Giselle Abramovich, How COVID-19 is Impacting 

Online Shopping Behavior, ADOBE: COVID-19 (Mar. 26, 2020), https://blog.adobe.com/en/2020/03/26/how-covid-19-is-

impacting-online-shopping-behavior.html#gs.dv63z7 (reporting that after the COVID-19 outbreak, ñpurchases for cold, 

cough & flu products increased 198%, while online purchases for pain relievers increased 152%ò).  

434 See, e.g., ANDREW LIPSMAN, EMARKETER, TOP 10 US ECOMMERCE COMPANIES 2020 (Mar. 10, 2020), 

https://www.emarketer.com/content/top-10-us-ecommerce-companies-2020 (forecasting Amazonôs e-commerce market 

share for 2020 at 38.7%, compared to second-place Walmart at 5.3% and third-place eBay at 4.7%); see also Production of 

Amazon, to H. Comm. on the Judiciary, AMAZON_HJC_00061156 (Oct. 30, 2019) (on file with Comm.) (showing that 

Amazon.com was about five times larger than eBay in 2018, its next closest marketplace competitor at the time). 

435 ANDREW LIPSMAN, EMARKETER, TOP 10 US ECOMMERCE COMPANIES 2020 (Mar. 10, 2020), 

https://www.emarketer.com/content/top-10-us-ecommerce-companies-2020. 

https://www.emarketer.com/content/us-ecommerce-by-category-2020
https://blog.adobe.com/en/2020/03/26/how-covid-19-is-impacting-online-shopping-behavior.html#gs.dv63z7
https://blog.adobe.com/en/2020/03/26/how-covid-19-is-impacting-online-shopping-behavior.html#gs.dv63z7
https://www.emarketer.com/content/top-10-us-ecommerce-companies-2020
https://www.emarketer.com/content/top-10-us-ecommerce-companies-2020
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Marketplace is an example of the latter, in that customers view Amazon Retail offers for its own 

private-label brands, such as AmazonBasics,436 alongside independent, third-party seller offers. 

Amazon Retail also acts as a reseller of brand-name items, purchasing items like Leviôs jeans from a 

wholesaler, and then reselling them on the marketplace. In these circumstances, third-party sellers are 

both customers and competitors of online marketplaces. 

 

Marketplace operators benefit financially from the sale of services to third-party sellers and 

consumers.437 On the seller-facing side of their business, marketplaces usually take a cut of third-party 

sales and charge fees for sales-related services like fulfillment, payment, and advertising. If the 

marketplace operators also sell products on their own platforms, they make money like a typical 

retailer from the difference between the wholesale and retail price. Marketplaces may also make 

money from fees paid by customers to participate in membership programs. For example, Amazon 

offers Amazon Prime for $119 per year as a paid membership program that provides customers with 

benefits such as unlimited free shipping on eligible items and digital streaming video.438 Other revenue 

sources for marketplaces may include credit card and gift card services that are tied to the platform.439  

 

A few large companies dominate the e-commerce industry, and Amazon is the clear leader 

among them. The market research company eMarketer estimates that Amazon is about eight times 

larger than eBay and Walmart in terms of market share.440 Other metrics further demonstrate 

Amazonôs role as a gatekeeper for e-commerce. Amazon is the most-visited website globally for e-

commerce and shopping,441 and recent analyses suggest that over 60% of all online product searches in 

the U.S. begin on Amazon.com.442  

 

 
436 Production of Amazon, to H. Comm. on the Judiciary, 1 (Oct. 14, 2019) (on file with Comm.) (ñAmazonBasics is an 

Amazon private brand that launched in 2009. The brand offers a number of products, including electronics accessories, 

luggage, and office products.ò).  

437 See, e.g., Amazon.com, Inc., Quarterly Report (Form 10-Q) 18 (July 31, 2020), 

http://d18rn0p25nwr6d.cloudfront.net/CIK-0001018724/a77b5839-99b8-4851-8f37-0b012f9292b9.pdf (showing net sales 

for third-party seller services increased from $23 billion in the first six months of 2019 to $32 billion in the first six months 

of 2020). 

438 Production of Amazon, to H. Comm. on the Judiciary, 1ï2 (Oct. 14, 2019) (on file with Comm.). 

439 See, e.g., Amazon.com, Inc., Annual Report (Form 10-K) 23, 47 (Jan. 31, 2017), 

https://www.sec.gov/Archives/edgar/data/1018724/000101872417000011/amzn-20161231x10k.htm.  

440 ANDREW LIPSMAN, EMARKETER, TOP 10 US ECOMMERCE COMPANIES 2020 (Mar. 10, 2020), 

https://www.emarketer.com/content/top-10-us-ecommerce-companies-2020. 

441 Worldwide E-Commerce and Shopping Category Performance, SIMILAR WEB (July 2020), 

https://pro.similarweb.com/#/industry/overview/E-commerce_and_Shopping/999/1m/?webSource=Total (showing that 

Amazon had 2.6 billion visits compared to 940.8 million for eBay in July 2020).  

442 Lucy Koch, Looking for a New Product? You Probably Searched Amazon, EMARKETER (Mar. 31, 2019), 

https://www.emarketer.com/content/looking-for-a-new-product-you-probably-searched-amazon (last visited Oct. 3, 2020) 

(citing FEEDVISOR, THE 2019 AMAZON CONSUMER BEHAVIOR REPORT 14 (2019)); see also WUNDERMAN THOMPSON 

COMMERCE, THE FUTURE SHOPPER REPORT 2020, 11 (2020) (on file with Comm.). 

http://d18rn0p25nwr6d.cloudfront.net/CIK-0001018724/a77b5839-99b8-4851-8f37-0b012f9292b9.pdf
https://www.sec.gov/Archives/edgar/data/1018724/000101872417000011/amzn-20161231x10k.htm
https://www.emarketer.com/content/top-10-us-ecommerce-companies-2020
https://pro.similarweb.com/#/industry/overview/E-commerce_and_Shopping/999/1m/?webSource=Total
https://www.emarketer.com/content/looking-for-a-new-product-you-probably-searched-amazon
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Amazonôs dominance in e-commerce extends to its role as a marketplace operator and its 

relationship with sellers. Because of its size and scale, no other marketplace comes close to providing 

sellers with access to such a large pool of buyers, as well as sales-related services. There are over 112 

million Prime members in the United Statesðabout 44% of the adult population. The number of Prime 

members has doubled since reaching 50 million members in 2015, with Amazon projecting additional 

growth.443 Amazon.com has 2.3 million active sellers on its marketplace worldwide.444 In comparison, 

Amazonôs closest e-commerce competitor, Walmart, has roughly 54,000 sellers on its marketplace.445 

In general, the more sellers a platform has, the more buyers it can attract and vice versa.446 According 

to a competing online marketplace, sellers feel forced to be on Amazon because that is where the 

buyers are.447  

 

If current trends continue, no company is likely to pose a threat to Amazonôs dominance in the 

near or distant future. Although some alternatives to Amazon have experienced growth during the 

pandemic, there is still a massive gap between the market leader and its competitors.448 Several factors 

privilege Amazon as the dominant e-commerce marketplace, and also make entry or expansion by a 

challenger unlikely. While some of these barriers to entry are inherent to e-commerceðsuch as 

economies of scale and network effectsðothers result from Amazonôs anticompetitive conduct. As 

discussed elsewhere in the Report, Amazonôs acquisition strategy and many of its business practices 

were successfully designed to protect and expand its market power. An Amazon executive referred to 

some of these tactics as the companyôs ñBig Moats,ò and suggested ñdoubl[ing] downò on them in a 

business strategy document.449 Similarly, in 2018, an investment analyst report expressed skepticism 

 
443 Press Release, Consumer Intelligence Res. Partners, LLC, U.S. Amazon Prime Members ï Slow, Steady Growth (Jan. 

16, 2020), https://files.constantcontact.com/150f9af2201/9f9e47b4-0d66-4366-ad76-552ae3daa4f0.pdf (last visited Oct. 3, 

2020); see Todd Bishop, Amazon Tops 150M Paid Prime Subscribers Globally After Record Quarter for Membership 

Program, GEEKWIRE (Jan. 30, 2020) https://www.geekwire.com/2020/breaking-amazon-tops-150m-paid-prime-members-

globally-record-quarter/; Parkev Tatevosian, Will Amazon Prime Reach 200 Million Members by the End of 2020?, 

MOTLEY FOOL (July 18, 2020), https://www.fool.com/investing/2020/07/18/will-amazon-prime-reach-200-million-

members-by-the.aspx (noting a 29% increase in Amazonôs revenue in the second quarter of 2020 versus the same quarter in 

2019, primarily as a result of COVID-19).  

444 Number of Sellers on Amazon Marketplace, MARKETPLACE PULSE, https://www.marketplacepulse.com/amazon/number-

of-sellers (last visited Oct. 3, 2020).  

445 Walmartôs Fulfillment Service for Sellers Not Seeing Adoption, MARKETPLACE PULSE, (Sept. 1, 2020), 

https://www.marketplacepulse.com/articles/walmarts-fulfillment-service-for-sellers-not-seeing-adoption. 

446 Stigler Report at 38 (describing indirect, multi-sided network effects in e-commerce, noting that ñin ecommerce 

platforms, which intermediate trade between sellers and buyers, a buyer does not directly benefit from the presence of other 

buyers but does benefit from the presence of more sellersðwho are in turn attracted by the presence of the buyersò). 

447 Submission from Source 718, to H. Comm. on the Judiciary, 5 (Oct. 14, 2019) (on file with Comm.). 

448 ANDREW LIPSMAN, EMARKETER, TOP 10 US ECOMMERCE COMPANIES 2020 (Mar. 10, 2020), 

https://www.emarketer.com/content/top-10-us-ecommerce-companies-2020 (illustrating that although Walmartôs increased 

share of the U.S. retail e-commerce market will allow it to overtake eBay for second place, it will remain a distant second to 

Amazon). 

449 Production of Amazon, to H. Comm. on the Judiciary, AMAZON_HJC_00068510 (Sep. 8, 2010) (on file with Comm.). 

https://files.constantcontact.com/150f9af2201/9f9e47b4-0d66-4366-ad76-552ae3daa4f0.pdf
https://www.geekwire.com/2020/breaking-amazon-tops-150m-paid-prime-members-globally-record-quarter/
https://www.geekwire.com/2020/breaking-amazon-tops-150m-paid-prime-members-globally-record-quarter/
https://www.fool.com/investing/2020/07/18/will-amazon-prime-reach-200-million-members-by-the.aspx
https://www.fool.com/investing/2020/07/18/will-amazon-prime-reach-200-million-members-by-the.aspx
https://www.marketplacepulse.com/amazon/number-of-sellers
https://www.marketplacepulse.com/amazon/number-of-sellers
https://www.marketplacepulse.com/articles/walmarts-fulfillment-service-for-sellers-not-seeing-adoption
https://www.emarketer.com/content/top-10-us-ecommerce-companies-2020
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about Walmartôs ability to challenge Amazon, commenting, ñ[W]e are concerned Amazonôs Prime 

membership program is fortifying an impenetrable moat around its customers.ò450 

 

C. Social Networks and Social Media 

 

Social media products and services include social networking, messaging, and media platforms 

designed to engage people by facilitating sharing, creating, and communicating content and 

information online.451 Although the boundaries of the social media market are imprecise,452 social 

media platforms generally allow users on their networks to interact with people or groups they know, 

display content through linear feeds, or otherwise add socially layered functionality for services online, 

usually through a mobile app. In response to the Committeeôs requests for information, several market 

participants said they view social media as driven by networks, while many social media products and 

services include common functionalities, such as public profiles, curated feeds, followers, messaging, 

and other use cases.453 Others focus on certain aspects of public and private communications.454  

 

A principal feature of social media platforms is that they typically offer their services for a zero 

monetary price to the platformôs users.455 The platform develops a service it hopes will attract a critical 

mass of users to then attract advertisers to the platform.456 Some social media companies offer 

additional services to users for a price or allow users to pay for additional functionality. For example, 

LinkedIn Premium provides users with an option to pay for additional features, such as their network 

and in-app messaging insights.457  

 

 
450 See Lydia Ramsey Pflanzer, Walmartôs talks with an insurance giant could be part of an assault on Amazon Prime, BUS. 

INSIDER (Apr. 3, 2018), https://www.businessinsider.com/morgan-stanley-why-walmart-could-bid-on-humana-2018-4.  

451 Competition & Mkts. Auth. Report at 53. 

452 Jan H. Kietzmann, Kristopher Hermkens, Ian P. McCarthy & Bruno S. Silvestre, Social Media? Get Serious! 

Understanding the Functional Building Blocks of Social Media, 54 BUS. HORIZONS 241 (2011), 

http://summit.sfu.ca/system/files/iritems1/18103/2011_social_media_bh.pdf.  

453 Submission from Source 247, to H. Comm. on the Judiciary, Source 247-0000000006 (Oct. 23, 2019) (on file with 

Comm.); Competition & Mkts. Auth. Report at 53. 

454 Submission from Source 471, to H. Comm. on the Judiciary, 4 (Oct. 15, 2019) (on file with Comm.) (ñ[T]here are a 

number of other competitors who focus on different or additional aspects of public and private communication. For 

example, some competitors focus on sharing and expression though images and other media (e.g., Instagram, YouTube, and 

Pinterest). Some companies focus more on private communications (e.g., WhatsApp, Snap (for the most part), Facebook, 

Signal, and Telegram). Other companies focus on communications about specific topics (e.g., Discord for gaming and 

Slack for workplace communications).ò). 

455 Submission from Source 164, to H. Comm. on the Judiciary, Source 164-000015 (Oct. 28, 2019) (on file with Comm.) 

(describing how online advertising requires building an ad product, a sales team to sell that product, the engineering and 

product capacity to target and measure the effectiveness of those ads.). 

456 FIONA M. SCOTT MORTON &  DAVID C. DINIELLI , OMIDYAR NETWORK, ROADMAP FOR AN ANTITRUST CASE AGAINST 

FACEBOOK 3 (June 2020) [hereinafter Omidyar Network Report] https://www.omidyar.com/wp-

content/uploads/2020/06/Roadmap-for-an-Antitrust-Case-Against-Facebook.pdf. 

457 LINKEDIN PREMIUM, https://premium.linkedin.com/ (last visited Oct. 3, 2020).  

https://www.businessinsider.com/morgan-stanley-why-walmart-could-bid-on-humana-2018-4
http://summit.sfu.ca/system/files/iritems1/18103/2011_social_media_bh.pdf
https://www.omidyar.com/wp-content/uploads/2020/06/Roadmap-for-an-Antitrust-Case-Against-Facebook.pdf
https://www.omidyar.com/wp-content/uploads/2020/06/Roadmap-for-an-Antitrust-Case-Against-Facebook.pdf
https://premium.linkedin.com/
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Social media platforms with a larger network of users are more likely to attract users and 

advertisers.458 In a briefing to Subcommittee members and staff, Brad Smith, the President of 

Microsoft, described this value: 

 

You donôt always need to have a proven business model to attract capital. You just need 

an idea that will get a lot of users. And then people assume youôll find a way to turn that 

usage into a business model that will produce revenue. Thatôs been very important for 

the US. It distinguishes us and allows venture funding. Thereôs something magical 

about 100 million active monthly users (MAU) in the United States. At that level a 

company becomes a force unto themselves. If you see a company acquire another 

company thatôs in the same product market and is on the path to reach 100 million 

MAU, thatôs more likely to raise a competitive concern. Historically, I think regulators 

were slow to notice that issue.459  

 

As another market participant describes it, ñattracting a critical mass of users is essential 

to delivering a viable social network, as there is no reason for users to start using a social 

network if there is no one there with whom they can connect.ò460 

 

Social media companies may also focus on attracting particular types or groups of consumers to 

differentiate themselves from larger companies.461 Many of the top-ranking apps on iOS are 

complementary to popular social media applications. For example, Dazz Cam, a vintage-inspired 

photo-editing app used with TikTok, was popular in the U.S. in 2020.462 Similarly, Lens is a popular 

iOS app that allows users to browse, like, and comment on photos and videos on Instagram using the 

Apple Watch.463  

 

 
458 Production from Facebook, to H. Comm. on the Judiciary, FB_HJC_ACAL_00059100 (Apr. 6, 2012) (on file with 

Comm.) (ñAdvertising is a scale thing, it wasnôt until we reached 350 million users did we become interesting to big 

brands.ò). 

459 Briefing with Brad Smith, President, Microsoft, in Washington, D.C. (June 23, 2020). 

460 Submission from Source 164, to H. Comm. on the Judiciary, Source 164-000014 (Oct. 28, 2019) (on file with Comm.). 

But see Bundeskartellamt, B6-22/16, Case Summary, Facebook, Exploitative business terms pursuant to Section 19(1) 

GWB for inadequate data processing, 8 (Feb. 15, 2019), 

https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Fallberichte/Missbrauchsaufsicht/2019/B6-22-

16.pdf?__blob=publicationFile&v=4 (ñAt least as far as the services affected in this case are concerned, it is not sufficient 

to have a ócritical massô of users or technical, financial and personal expertise in order to be able to enter neighbouring 

markets and be as successful as on the original market. As the example of Google+ has shown, a service cannot expect to 

have the same reach when providing a different type of service, due to strong direct network effects.ò).  

461 Competition & Mkts. Auth. Report at 115.  

462 Michelle Santiago Cortes, These Are the TikTok Editing Apps Youôve Been Seeing on Your óFor Youô Page, REFINERY29 

(Mar. 25, 2020), https://www.refinery29.com/en-us/tik-tok-editing-apps (last visited Oct. 3, 2020). 

463 Zac Hall, Lens Is a Modern and Feature-Packed Instagram App for Apple Watch that Works Without the iPhone, 

9TO5MAC (Apr. 24, 2019), https://9to5mac.com/2019/04/24/lens-instagram-for-apple-watch/ (last visited Oct. 3, 2020). 

https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Fallberichte/Missbrauchsaufsicht/2019/B6-22-16.pdf?__blob=publicationFile&v=4
https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Fallberichte/Missbrauchsaufsicht/2019/B6-22-16.pdf?__blob=publicationFile&v=4
https://www.refinery29.com/en-us/tik-tok-editing-apps
https://9to5mac.com/2019/04/24/lens-instagram-for-apple-watch/
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Due to network effects in the social media market, new entrants may choose to begin as a 

complement by relying on the incumbent platformôs application programming interfaces (APIs) such 

as Facebookôs Open Graph or Twitterôs search API.464 However, because incumbent platforms control 

access to these APIs and can foreclose access to a complementary app that is successful or gaining 

users,465 some market participants view relying on these platforms to reach users as a constant business 

risk.466 One market participant noted that in addition to harming their business, these actions also 

ñrestrict usersô ability to multi-home and increase barriers to entry, including network effects and 

switching costs.ò467 

 

Given Facebookôs dominance, the primary way for new entrants to compete is to attract a 

subgroup or niche.468 One market participant explained, ñcompetitors may be limited to niche 

strategies that do not challenge the incumbent directly. For example, Facebook (including Instagram) 

is by far the most popular social networking platform. Although there are several competitors, such as 

LinkedIn, and fast-growing new entrants, such as TikTok, most or all employ niche strategies to 

varying degrees, and most have far less user engagement, attention, and data and a smaller share of 

advertising revenue than Facebook.ò469 

 

 Social Networks are Distinguishable from Social Media 

 

While a broad view of the social media market is useful for considering the wider landscape for 

social data and online advertising,470 it is important to focus on the actual use, demand, and 

substitutability of social products when examining competition among social platforms online.471 The 

critical distinction between social networking and social media markets is how people use the 

 
464 Omidyar Network Report at 22. 

465 Id. at 22ï25; Submission from Source 471, to H. Comm. on the Judiciary, 8 (Oct. 15, 2019) (on file with Comm.) (ñIn or 

around 2010, [Source 471] restricted the access of our API by some third-party developers because we had significant 

concerns regarding some third-party developers use of [Source 471]ôs private data. In order to protect private data, [Source 

471] determined such changes were necessary to ensure that these data were not used improperly.ò). 

466 Submission from Source 164, to H. Comm. on the Judiciary, Source 164-00023 (Oct. 28, 2019) (on file with Comm.); 

Submission from Source 471, to H. Comm. on the Judiciary, 10 (Oct. 15, 2019) (on file with Comm.) (ñ[Our companyôs] 

business would be affected if other social networking networks were to disallow cross-posting . . . to their platforms or 

discontinue APIs central to the functionality of our products or services.ò). 

467 Submission from Source 471, to H. Comm. on the Judiciary, 10 (Oct. 15, 2019) (on file with Comm.).  

468 Omidyar Network Report at 16.  

469 Submission from Source 407, to H. Comm. on the Judiciary, 4 (Nov. 1, 2019); Competition & Mkts. Auth. Report at 55 

(ñDifferentiation can incentivise consumers to access multiple platforms, allowing for the co-existence of platforms.ò). 

470 Submission from Source 164, to H. Comm. on the Judiciary, Source-32-000014 (Oct. 28, 2019) (on file with Comm.) 

(discussing how they see ñsocial media sitesò as competitors for ads even though they donôt think they are in that market.). 

471 See United States v. Microsoft Corp., 253 F.3d 34, 51ï52 (D.C. Cir. 2001) (ñ[T]he relevant market must include all 

products óreasonably interchangeable by consumers for the same purposes.ôò) (quoting United States v. Du Pont & Co., 351 

U.S. 377, 395 (1956)); see also Competition & Mkts. Auth. Report at 117ï18 (ñ[T]he closeness of competition between 

different platforms depends on the degree to which consumers consider them substitutes, rather than the extent to which 

they share common functionalities.ò).  
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platform. As Germanyôs Federal Cartel Office (Bundeskartellamt) and the United Kingdomôs 

Competition and Markets Authority (CMA) have noted, the specific demand for social networks ñis 

fundamentally different from the demand for other social media.ò472  

 

Social network platforms facilitate their users finding, interacting, and networking with other 

people they already know online, and by providing a ñrich social experienceò through features on their 

products.473 People regularly use social network platforms to exchange ñexperiences, opinions and 

contents among specific contacts which the users define based on identity.ò474  

 

In contrast, social media platforms principally facilitate the distribution and consumption of 

content. Much of the content on YouTube, for example, can be enjoyed by users with a wide range of 

relationships to the person posting, including by strangers.475 Similarly, TikTok describes itself as a 

ñglobal platform for users to express their ideas by sharing videos with a broader community.ò476 In 

light of this distinction, the CMA concluded that YouTube is focused on offering content and does not 

compete with Facebook, facilitating communication and sharing content among groups of friends who 

choose each other and enjoy content in large part because of those relationships.477  

 

In sum, social networking sites have a robust social graph, whereas content-centric sites do 

not.478 Although users can share videos or stream events on Facebook and YouTube in similar ways, 

there is a fundamental difference between sharing a video among a personôs social network on 

Facebook, Instagram, or WhatsAppðsuch as a childôs first stepsðand broadcasting it publicly on 

YouTube. While people may spend significant time on both YouTube and Facebook,479 these firms 

provide distinct services to their users, and including both in the same market would be inconsistent 

with how users engage with each platform. 

 

 
472 Competition & Mkts. Auth. Report at 54 (citing Bundeskartellamt (Feb. 6, 2019), B6-22/16, para. 249, 

https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Entscheidungen/Missbrauchsaufsicht/2019/B6-22-

16.pdf?__blob=publicationFile&v=5).  

473 Id. 

474 Id.  

475 Omidyar Network Report at 6. 

476 Letter from Michael Beckerman, Vice Pres., Head of U.S. Public Polôy, TikTok, to Hon. David N. Cicilline, Chairman, 

Subcomm. on Antitrust, Commercial and Admin. Law of the H. Comm. on the Judiciary, Hon. F. James Sensenbrenner, 

Ranking Member, Subcomm. on Antitrust, Commercial and Admin. Law of the H. Comm. on the Judiciary, Hon. Jerrold 

Nadler, Chairman, H. Comm. on the Judiciary & Hon. Jim Jordan, Ranking Member, H. Comm. on the Judiciary (July 29 

2020) at 1, https://docs.house.gov/meetings/JU/JU05/20200729/110883/HHRG-116-JU05-20200729-SD005.pdf.  

477 Omidyar Network Report at 6. 

478 THOMAS CUNNINGHAM , POSSIBLE END STATES FOR THE FAMILY OF APPS (2018) (on file with Comm.) (discussing social 

networking platforms with comparable and orthogonal social graphs.). 

479 Average Time Spent Daily on Social Media (Latest 2020 Data), BROADBAND SEARCH, 

https://www.broadbandsearch.net/blog/average-daily-time-on-social-media#post-navigation-4 (last visited Oct. 3, 2020).  

https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Entscheidungen/Missbrauchsaufsicht/2019/B6-22-16.pdf?__blob=publicationFile&v=5
https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Entscheidungen/Missbrauchsaufsicht/2019/B6-22-16.pdf?__blob=publicationFile&v=5
https://docs.house.gov/meetings/JU/JU05/20200729/110883/HHRG-116-JU05-20200729-SD005.pdf
https://www.broadbandsearch.net/blog/average-daily-time-on-social-media#post-navigation-4
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 Market Concentration 

 

Social platforms that are within a broad definition of social media include YouTube, Facebook 

and its family of productsðInstagram, Messenger, and WhatsAppðas well as TikTok, Twitter, 

LinkedIn, Pinterest, Reddit, and Tumblr.480 According to Facebookôs internal market data, YouTube 

and Facebookôs family of products were by far the most popular social media sites by Monthly Active 

Persons (MAP) as of December 2019.481  

 

Social Media Companies by Monthly Active Persons (MAP) in Millions482 

 
 

The social network marketplace is highly concentrated. Facebook (1.8 billion users) and its 

family of productsðWhatsApp (2.0 billion users), Instagram (1.4 billion users)ð have significantly 

more users and time spent on its platform than its closest competitors, Snapchat (443 million users) or 

Twitter (582 million users).483 TikTok is growing quickly and is often referenced as evidence that the 

 
480 Competition & Mkts. Auth. Report at 115 n.140 (indicating that there are several other smaller firms that conform to this 

definition of social media but lack a significant user base).  

481 Production of Facebook, to H. Comm. on the Judiciary, FB-HJC-00086585 (Jan. 2020) (on file with Comm.). 

482 Prepared by the Subcomm. based Production of Facebook, to H. Comm. on the Judiciary, FB-HJC-00086585 (Jan. 

2020) (on file with Comm.). (metrics collected by Facebook, Inc.). 

483 THOMAS CUNNINGHAM , POSSIBLE END STATES FOR THE FAMILY OF APPS (2018) (on file with Comm.) (discussing social 

networking platforms with comparable and orthogonal social graphs.). 
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social media landscape is competitive.484 Although it meets the broad definition of social media as a 

social app for distributing and consuming video content, TikTok is not a social network.  

 

D. Mobile App Stores 

 

Mobile application stores (app stores) are digital stores that enable software developers to 

distribute software applications (apps) to mobile device users.485 A mobile app is a standardized piece 

of software optimized for use on a mobile device. Users can install this software to access digital 

content or services, share content, play games, or make transactions for physical goods and services. 

Apps are configured to run on a deviceôs operating system as ñnative apps.ò These apps may be pre-

installed on a mobile device as a component of the operating system or by the device manufacturer, 

downloaded from an app store, or loaded directly from the web using a browserða process referred to 

as sideloading. Software developers upload apps and updates to app stores, and mobile device users 

can then install apps by downloading them from the app store to their device. 

 

App stores include free and paid apps that charge a fee. In addition to allowing users to install 

apps, app stores enable users to search, browse, and find reviews for apps, as well as remove apps from 

their devices.486 The leading app stores also offer tools and services to support developers to building 

apps for the app store.487 App stores have rules that govern the types of apps permitted in the app store, 

conduct of app developers, how users pay for apps, the distribution of revenue between the app and the 

app store, and other details regarding the relationship between the app store operator and the app 

developers that distribute apps through the store.488  

 

App stores provide mobile device users with a sense of trust and security that the apps they 

install from an app store have been reviewed, will not harm the userôs mobile device, will function as 

 
484 See Alex Sherman, TikTok reveals detailed user numbers for the first time, CNBC (Aug. 24, 2020), 

https://www.cnbc.com/2020/08/24/tiktok-reveals-us-global-user-growth-numbers-for-first-time.html.  

485 See e.g., Production of Apple, to H. Comm. on the Judiciary, HJC_APPLE_000003 (Oct. 14, 2019) (on file with 

Comm.); Letter from Executive at Source 736, to Members of the Subcomm. on Antitrust, Commercial and Admin. Law of 

the H. Comm. on the Judiciary, 4 (Oct. 31, 2019) (on file with Comm.); BRICS COMPETITION, INNOVATION, LAW &  POLôY 

CTR, DIGITAL ERA COMPETITION: A BRICS V IEW 347 (2019), 

http://bricscompetition.org/upload/iblock/6a1/brics%20book%20full.pdf.  

486 NETH. AUTH. FOR CONSUMERS &  MKTS. MARKET STUDY INTO MOBILE APP STORES 20 (2019), 

https://www.acm.nl/sites/default/files/documents/market-study-into-mobile-app-stores.pdf [hereinafter Neth. Auth. 

for Consumers & Mkts Study]. 

487 Id. 

488 See Apple App Store Review Guidelines, APPLE, https://developer.apple.com/app-store/review/guidelines/#legal; Apple 

Developer Program License Agreement, APPLE, https://developer.apple.com/services-

account/agreement/XV2A27GUJ6/content/pdf; Google Play Developer Policy Center, GOOGLE, 

https://play.google.com/about/developer-content-policy/; Google Play Developer Distribution Agreement, GOOGLE, 

https://play.google.com/intl/ALL_us/about/developer-distribution-agreement.html .  

https://www.cnbc.com/2020/08/24/tiktok-reveals-us-global-user-growth-numbers-for-first-time.html
http://bricscompetition.org/upload/iblock/6a1/brics%20book%20full.pdf
https://www.acm.nl/sites/default/files/documents/market-study-into-mobile-app-stores.pdf
https://developer.apple.com/app-store/review/guidelines/#legal
https://developer.apple.com/services-account/agreement/XV2A27GUJ6/content/pdf
https://developer.apple.com/services-account/agreement/XV2A27GUJ6/content/pdf
https://play.google.com/about/developer-content-policy/
https://play.google.com/intl/ALL_us/about/developer-distribution-agreement.html
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intended, and will not violate user privacy.489 App stores also reduce customer acquisition costs for app 

developers by allowing developers to reach an extraordinarily large consumer baseðevery mobile 

device user in the U.S. is addressable by developing for the Apple App Store and the Google Play 

Store. By reducing the costs of app developers, app stores help make software applications more 

affordable for consumers.490  

 

Deloitte has explained that app stores provide developers with various benefits, including 

providing a consistent interface and experience for users on a mobile operating system, a secure 

platform for apps, storage systems for hosting apps and managing downloads and updates, and billing 

and payment management systems that can reduce overhead for developers.491 Apple and Google also 

provide developers with software-development tools to create, test, and publish apps; technical support 

and analytics tools; and tutorials.492 

 

The mobile operating system on a device determines which app stores the user can access. The 

provider of the mobile operating system determines which app stores may be pre-installed on devices 

running the operating system, and whether and how additional app stores may be installed. As 

discussed elsewhere in the Report, both Apple and Google have durable and persistent market power in 

the mobile operating system market; iOS and Android run on more than 99% of mobile devices in the 

U.S. and globally.493 There are high switching costs in the mobile operating system market and high 

barriers to entry. Due to their dominance in the mobile operating system market, Apple and Google 

have the power to dictate the terms and extent of competition for distributing software on to mobile 

devices running their respective mobile operating systems.494 

 

The Google Play Store is the primary app store installed on all Android devices. The Apple 

App Store is the only app store available on iOS devices.495 Apps are not interoperable between 

operating systemsðnative apps developed for iOS only work on iOS devices, and native apps 

 
489 See CEO Hearing Transcript at 3 (response to Questions for the Record of Tim Cook, CEO, Apple Inc.) 

https://docs.house.gov/meetings/JU/JU05/20200729/110883/HHRG-116-JU05-20200729-QFR054.pdf; See also JOHN 

BERGMAYER, PUBLIC KNOWLEDGE, TENDING THE GARDEN: HOW TO ENSURE THAT APP STORES PUT USERS FIRST 1, 5, 18 

(2020), https://www.publicknowledge.org/wp-content/uploads/2020/06/Tending_the_Garden.pdf.  

490 Production of Apple, to H. Comm. on the Judiciary, HJC_APPLE_000003 (Oct. 14, 2019) (on file with Comm.); Neth. 

Auth. for Consumers & Mkts. Study at 108. 

491 DELOITTE, THE APP ECONOMY IN THE UNITED STATES 8 (2018), 

https://www.ftc.gov/system/files/documents/public_comments/2018/08/ftc-2018-0048-d-0121-155299.pdf  

492 Neth. Auth. for Consumers & Mkts. Study at 29. 

493 Id. at 15. 

494 See Data and Privacy Hearing at 15 (statement of Maurice E. Stucke, Prof. of Law, Univ. of Tennessee, and Ariel 

Ezrachi, Slaughter and May Prof. of Competition Law, Univ. of Oxford, Fellow, Pembroke Coll., Dir., Oxford Ctr. For 

Competition Law and Polôy), https://docs.house.gov/meetings/JU/JU05/20191018/110098/HHRG-116-JU05-20191018-

SD010.pdf. 

495 Neth. Auth. for Consumers & Mkts. Study at 4, 21. 

https://docs.house.gov/meetings/JU/JU05/20200729/110883/HHRG-116-JU05-20200729-QFR054.pdf
https://www.publicknowledge.org/wp-content/uploads/2020/06/Tending_the_Garden.pdf
https://www.ftc.gov/system/files/documents/public_comments/2018/08/ftc-2018-0048-d-0121-155299.pdf
https://docs.house.gov/meetings/JU/JU05/20191018/110098/HHRG-116-JU05-20191018-SD010.pdf
https://docs.house.gov/meetings/JU/JU05/20191018/110098/HHRG-116-JU05-20191018-SD010.pdf



































































































































































































































































































































































































































































































































































































































































































