UNDER SECRETARY OF DEFENSE
2000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-2000

FEB 28 2019

POLICY

The Honorablé Eliot L. Engel m 0 5 2019

Chairman

Committee on Foreign Affairs
U.S. House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

] am writing to notify you that, in coordination with the Secretary of State, the
Department of Defense (DoD) will use the authority provided by Section 1250 of the National
Defense Authorization Act (NDAA) for Fiscal Year 2016 (Public Law 114-92), as most recently
amended by Section 1246 of the NDAA for Fiscal Year 2019 (Public Law 115-232), to support
programs in Ukraine. Implementation of these programs will begin no sooner than 15 days
following this notification. This authority will be used to provide appropriate security assistance,
including training, equipment, and logistics support, supplies, and services, to the military and
other security forces of the Government of Ukraine.

The totel estimated cost of these programs does not exceed $125 million. Funding made
available pursuant to Section 9013 of the Department of Defense Appropriations Act, 2019
(division A of Public Law 115-245) will finance these programs.

DoD has included more than $50 million of assistance to deliver counter-artillery radars
and defensive Jethal assistance pursuant to Section 1250 of the NDAA for Fiscal Year 2016, as
amended.

Figures provided in this notification reflect estimated quantities and values. These figures
may change based on the final price and availability of individual items, but the overall cost will
not exceed $125 million, and the quantity of items will remain consistent with the stated nature
and scope of the program.

This notification is provided to meet the requirements of section 1250 of the NDAA for
Fiscal Year 2016, as amended. Descriptions of the programs and associated training are
enclosed. I am sending identical letters to the congressional defense committees and the Senate
Committee on Foreign Relations.

Sincerely,
ST %y& '
Enclosures:
As stated
cc: {’«"‘ EXHIBIT
The Honorable Michael McCaul aF

Ranking Member

1

S,
/




Ukraine Security Assistance Initiative Notification Summary Table
In Accordance with Section 9013 of the Department of Defense Appropriations Act, 2019
and Section 1250 of the National Defense Authorization Act for 2016, as Amended

Pmposﬁal! . Frogram - ‘Cm’nppone(nt\ Command | @ P [E1 “
Lethal Equipment and
1 Counter-Artillery DSCA USEUCOM $53,300,000
Radars
2 M‘msiyirolf Defense - DSCA | USEUCOM $5,000,000
orce
Ministry of Defense -
3 Land Forces and Special DSCA USEUCOM $13,000,000
Operations Forces
Ministry of Defense —
4 Navy and Naval Infantry DSCA USEUCOM $29,000,000
5 Mmisty of Defense - DSCA | USEUCOM $24,700,000
Other ,
Total $125,000,000

DSCA — Defense Security Cooperation Agency

USEUCOM - U.S. European Command

Figures provided in this notification reflect estimated quantities and values. These figures may change based on the
final price and availability of individual items, but the overall cost will not exceed $125,000,000. The quantity of
items will remain consistent with the notified nature and scope of the program.




Ukraine Security Assistance Initiative (USAI):
Lethal Equipment and Counter-Artillery Radars

The Department of Defense (DoD) plans to undertake activities to provide security
assistance and intelligence support to the military and security forces of the Government of
Ukraine to enhance Ukraine’s capabilities to defend against Russian aggression, assist Ukraine in
developing the combat capability to defend its sovereignty and territorial integrity, and support
Ukraine’s efforts to defend against actions by Russia and Russian-backed separatists that violate
the ceasefire agreements of September 4, 2014, and February 11, 2015. All activities notified
under this program will be executed pursuant to Section 1250 of the National Defense
Authorization Act for Fiscal Year 2016, as amended, and Section 9013 of the Department of
Defense Appropriations Act, 2019.

This program funds defensive lethal weapons systems, including sniper rifles and
associated ammunition, optics, and ancillary items, and shoulder-fired grenade launchers and
associated ammunition. This program also funds two counter-artillery radar systems, upgrades to
13 previously-provided counter-artillery radar systems, and the associated training, maintenance,
and services. These additional radar systems and upgrades will enhance the survivability of
Ukrainian forces by providing early warning against enemy indirect fire attacks. The sniper
rifles, grenade launchers, and ammunition will increase the defensive capacity of Ukrainian
forces for fixed site security, anti-armor, and counter-sniper missions.

Units selected to receive this assistance will undergo human rights vetting before such
assistance is provided and will be provided human rights training by the Defense Institute of
International Legal Studies. USEUCOM assesses that Ukraine will be able to absorb effectively
and benefit from the proposed assistance. There will be no adverse effect on U.S. personnel or
operations. The funding for this program will come from the Department’s FY 2019 Operation
and Maintenance (O&M), Defense-wide account.

These efforts support U.S. national security objectives both globally and within the
USEUCOM area of responsibility.

DoD intends to provide the following articles or equivalent variants and services:

Arncles/Semces ‘ L Valué ; g‘ Xécuﬂng
~ ~ _Componen
1 Radars Spares, and Supportmg $29,900,000 Army

Equipment, including:
« AN/TPQ-37 FIREFINDER

Radar (2)
+ Spares and Ancillary Items
2 | Sniper Rifles, Spares, and Supporting $5,800,000 Army

Equipment, including:
.50 Sniper Rifle (122)




. AideServices P vae o0 Haecitieg

B . _Component
* .50 BMG Match, Armor
Piercing, and Armor Piercing
Incendiary Cartridges
* Associated optics, parts, tools,
accessories
3 | Grenade Launchers and Supporting $6,100,000 Navy
Equipment, including:
* PSRL-1 Grenade Launcher
(1000)
* Associated parts, tools,
accessories, and rounds
4 » Operations and Maintenance $11,500,000 Army/Navy

Training
*  Human Rights Training (DIILS)
* Services, Service Charges, and

Technical Support
* Transportation, Consolidation,
Shipping
¢ Admin Surcharge (3.2%)
‘ ~ PROGRAM TOTAL |  $53,300,000

Figures provided in this notification reflect estimated quantities and values. These figures may change based on the
final price and availability of individual items, but the overall cost will not exceed $125,000,000. The quantity of
items will remain consistent with the notified nature and scope of the program.




UKkraine Security Assistance Initiative (USAI):
Ministry of Defense - Air Force

The Department of Defense (DoD) plans to undertake activities to provide security
assistance and intelligence support to military and security forces of the Government of Ukraine
in order to enhance Ukraine’s capabilities to defend against Russian aggression, assist Ukraine in
developing the combat capability to defend its sovereignty and territorial integrity, and support
Ukraine’s efforts to defend against actions by Russia and Russian-backed separatists that violate
the ceasefire agreements of September 4, 2014, and February 11, 2015. All activities notified
under this program will be executed pursuant to Section 1250 of the National Defense
Authorization Act for Fiscal Year 2016, as amended, and Section 9013 of the Department of
Defense Appropriations Act, 2019.

This program funds equipment and training to enable the Ukrainian Air Force to become
NATO-interoperable and to improve the Ukrainian Air Force’s combat effectiveness.
Equipment includes navigational aids, which will significantly enhance the utilization of air
defense radars, make operations in a challenging electronic-warfare environment more feasible,
and improve the overall air defense capability of Ukraine by enabling day/night and all-weather
operational capabilities. This will be vital for the training of Ukrainian forces in critical combat
operations to the NATO standard.

Units selected to receive this assistance will undergo human rights vetting before such
assistance is provided. This program was approved by the Secretary of Defense, in coordination
with the Secretary of State. USEUCOM assesses that Ukraine will be able to absorb effectively
and benefit from the proposed assistance. There will be no adverse effect on U.S. personnel or
operations. The funding for this program will come from the Department’s FY 2019 Operation
and Maintenance (O&M), Defense-wide, account.

These efforts support U.S. national security objectives both globally and within the
USEUCOM area of responsibility.

DoD intends to provide the following articles or equivalent variants and services:

e e « | Executing
|‘ - Articles/Services Yalie _Component

1 | Aircraft Navigational Systems, $2,300,000 Air Force
including:

* Doppler VHF Omnidirectional
Radio Ranging and Tactical Air
Navigation System

+ Associated spares and
ancillaries

Instrument Landing System/Distance
Measuring Equipment, including:

* Localizer (1)

» Glideslope (1)




. Artides/Services

 Value

- Executing,
Component

Associated spares and
ancillaries

2 | Aircraft Security and Communication,
including:

Electrical Support Equipment
Safety and Security Equipment
Communications and Telephony
Bird Strike Prevention
Equipment

$400,000

Army

Additional associated spares and
ancillaries

Equipment Testing,
Maintenance, Training

Services, Service Charges, and
Technical Support
Transportation, Consolidation,
and Shipping

$2,300,000

Air Force

" PROGRAM TOTAL

- $5,000,000

Figures provided in this notification reflect estimated quantities and values. These figures may change based on the
final price and availability of individual items, but the overall cost will not exceed $125,000,000. The quantity of
items will remain consistent with the notified nature and scope of the program.




Ukraine Security Assistance Initiative (U SAI):
Ministry of Defense — Land Forces and Special Operations Forces

The Department of Defense (DoD) plans to undertake activities to provide security
assistance and intelligence support to military and security forces of the Government of Ukraine
in order to enhance Ukraine’s capabilities to defend against Russian aggression, assist Ukraine in
developing the combat capability necessary to defend its sovereignty and territorial integrity, and
support Ukraine’s effort to defend against actions by Russia and Russian-backed separatists that
violate the ceasefire agreements of September 4, 2014, and February 11, 2015. All activities
notified under this program will be executed pursuant to Section 1250 of the National Defense
Authorization Act for Fiscal Year 2016, as amended, and Section 9013 of the Department of
Defense Appropriations Act, 2019.

This program funds Ukrainian land forces and special operations forces (SOF) equipment
and associated critical combat operations training, maintenance, and services. Ukrainian land
forces and SOF units will be equipped with electronic warfare equipment, tactical vehicles,
shelters, and mine rollers. This program will promote the NATO interoperability of Ukrainian
land forces and SOF. This assistance is supported by enduring defense reform programs through

the support of the Ministry of Defense Advisors (MoDA) Program and the Defense Governance
and Management Team (DGMT).

Units selected to receive this assistance will undergo human rights vetting before such
assistance is provided. This program was approved by the Secretary of Defense, in coordination
with the Secretary of State. USEUCOM assesses that Ukraine will be able to absorb effectively
and benefit from the proposed assistance. There will be no adverse effect on U.S. personnel or

operations. The funding for this program will come from the Department’s FY 2019 Operation
and Maintenance (O&M), Defense-wide account.

These efforts support U.S. national security objectives both globally and within the
USEUCOM area of responsibility.

DoD intends to provide the following articles or equivalent variants and services:

. Artiddes/Services | Value | éﬁ;‘;‘;‘;ﬁt .
1 | Tactical Vehicles, including: $4,000,000 Army
* M1151 High Mobility
Multipurpose Wheeled
Vehicle HMMWYV) (6)

» Self Protection Adaptive
Roller Kit System (SPARKS)
Mine Rollers (6)

* HMMWYV Trailers (30)

* Associated spares and
ancillaries




_ Avficles/Services . | vamer [ Dxecuting
: = @ . . ~ Component
2 | Electronic Warfare (EW) $3,000,000 Army
* Versatile Radio Observation
and Direction (VROD) and
VROD Modular Adaptive
Transmit (VMAX) Manpack
EW System (12)
* Unmanned Aerial System
(UAS) Tracking Software for
TCI Model 903S
* Maintenance Package
* Associate Spares and
ancillaries
3 | SOF Berthing Package (Alaska $1,500,000 Army
Shelter, 15 sets)
* Associated spares and
ancillaries
4 » Operations and Maintenance $4,500,000 Army
Training
» Services, Service Charges, and
Technical Support
« Transportation, Consolidation,
and Shipping
~ PROGRAMTOTAL |  $13,000,000

Figures provided in this notification reflect estimated quantities and values. These figures may change based on the
final price and availability of individual items, but the overall cost will not exceed $125,000,000. The quantity of
items will remain consistent with the notified nature and scope of the program.




Ukraine Security Assistance Initiative (USAI):
Ministry of Defense — Navy and Naval Infantry

The Department of Defense (DoD) plans to undertake activities to provide security
assistance and intelligence support to military and security forces of the Government of Ukraine
in order to enhance Ukraine’s capabilities to defend against Russian aggression, assist Ukraine in
developing the combat capability necessary to defend its sovereignty and territorial integrity, and
support Ukraine’s efforts to defend against actions by Russia and Russian-backed separatists that
violate the ceasefire agreements of September 4, 2014, and February 11, 2015. All activities
notified under this program will be executed pursuant to Section 1250 of the National Defense
Authorization Act for Fiscal Year 2016, as amended, and Section 9013 of the Department of
Defense Appropriations Act, 2019.

This program funds small vessels, communications equipment, and supplies for the
Ukrainian Navy and Naval Infantry, including night-vision equipment, thermal scopes, and rifle-
mounted lasers to improve the Ukrainian Naval Infantry’s capacity to conduct low-light and
night-time operations. The program also funds diving equipment to support underwater
operations. This assistance is supported by enduring defense reform programs through the
support of the Ministry of Defense Advisors (MoDA) Program and the Defense Governance and
Management Team (DGMT).

Units selected to receive this assistance will undergo human rights vetting before such
assistance is provided. This program was approved by the Secretary of Defense, in coordination
with the Secretary of State. USEUCOM assesses that Ukraine will be able to absorb effectively
and benefit from the proposed assistance. There will be no adverse effect on U.S. personnel or
operations. The funding for this program will come from the Department’s FY 2019 Operation
and Maintenance (O&M), Defense-wide account.

These efforts support U.S. national security objectives both globally and within the
USEUCOM area of responsibility.

DoD intends to provide the following articles or equivalent variants and services:

P Articles/Services _Value Executing Component
1 | Navy and Naval Infantry Communication $4,700,000 Army
Systems, including:

+ Shore Station System (1)
Shore Retransmission Station (6)
Intercom System (4)

Boat Radios (27)
Ruggedized Command Element
Portable Computers (66)
» Associated spares and ancillaries _
2 | Naval Infantry Tactical Equipment: $3,200,000 Army

¢ Night Vision Device (470)
e Laser Weapon Sight (350)




__Articles/Services Value Executing Component
e Associated spares and ancillaries
3 | Submerged Operations Equipment, $10,700,000 Navy
including:
e Scuba Operations Equipment (190)
e Surface Swimmer Equipment (190)
e Closed-Circuit Diving Equipment
(204)
Support equipment, tools, associated
spares, and ancillaries
4 | Rigid Hull Inflatable Boats (10) $3,900,000 Navy
e Support equipment, tools, associated
spares, and ancillaries
Combat Rubber Raiding Crafts (47)
¢ Support equipment, tools, associated
spares, and ancillaries
5 | Mine Countermeasures/Harbor Security $2,300,000 Navy
¢ Side Scan Sonar (4)
¢ Autonomous Underwater Vehicle (1)
o Tethered Remotely Operated Vehicle

4)
4 + Services, Service Charges, and $4,200,000 Army/Navy
Technical Support
+ Transportation, Consolidation, and

Shipping ,
. PROGRAM TOTAL | $29,000,000

Figures provided in this notification reflect estimated quantities and values. These figures may change based on the
final price and availability of individual items, but the overall cost will not exceed $125,000,000. The quantity of
items will remain consistent with the notified nature and scope of the program.



Ukraine Security Assistance Initiative (USAI):
Ministry of Defense — Other

The Department of Defense (DoD) plans to undertake activities to provide security
assistance and intelligence support to military and security forces of the Government of Ukraine
in order to enhance Ukraine’s capabilities to defend against Russian aggression, assist in
developing the combat capability necessary to defend its sovereignty and territorial integrity, and
support Ukraine’s efforts to defend against actions by Russia and Russian-backed separatists that
violate the ceasefire agreements of September 4, 2014, and February 11, 2015. All activities
notified under this program will be executed pursuant to Section 1250 of the National Defense
Authorization Act for Fiscal Year 2016, as amended, and Section 9013 of the Department of
Defense Appropriations Act, 2019.

This program funds secure communication radio equipment, communications training
equipment, communication monitoring equipment, and secure computer network equipment to
improve the Ukrainian Ministry of Defense’s communication and cyber capabilities. This
program also funds a technical support package to provide training and advisory efforts to enable
the Ukrainian Ministry of Defense and Armed Forces to develop capabilities to support critical
combat operations through such activities as planning, logistics, procurement, and acquisition, in
line with NATO principles and standards. The technical support package will include training for
staff and senior leadership to allow the armed forces to better analyze, budget, and select
capabilities for procurement via a transparent, responsive, and competitive process.

This program was approved by the Secretary of Defense, in coordination with the
Secretary of State. USEUCOM assesses that Ukraine will be able to absorb effectively and
benefit from the proposed assistance. There will be no adverse effect on U.S. personnel or
operations. The funding for this program will come from the Department’s FY 2019 Operation
and Maintenance (O&M), Defense-wide account.

These efforts support U.S. national security objectives both globally and within the
USEUCOM area of responsibility.

DoD intends to provide the following articles or equivalent variants and services:

Articles/Services ____Value | Executing Component
1 | Secure Radio Equipment, including: $15,100,000 Army

e VHF/UHF Radio Systems (260)
» HF Radio Systems (40)
» Associated spares, ancillaries

2 | Training and Classroom Equipment, including: $700,000 Army
» Tactical Vehicle Mounted Radio System
)

* Intercom System (2)
» Tactical Radio System manpack (4)
* Associated spares and ancillaries




i _Articles/Services ___ Value | Executing Component
3 | Radio Net Control Stations/Spectrum $800,000 Army
Monitoring Equipment, including:
* Receiver/Scanner (3)
* Antenna (3)
*  Software (3)
* Analyst Equipment (3)
* Associated spares and ancillaries
4 | Net Infrastructure Installation Program, $2,900,000 Army
including:
* Cabling and installation hardware to
outfit 12 facilities and 6 teams
» Associated spares and ancillaries :
5 | Technical Support Package $2,000,000 DSCA
* Support development of an acquisition
and procurement system
* Provide appropriate training materials,
aids, and support
6 * Operations and Maintenance Training $3,200,000 Army
* Services, Service Charges, and
Technical Support
* Transportation, Consolidation, and
Shipping
L L PROGRAM TOTAL | $24,700,000

Figures provided in this notification reflect estimated quantities and values. These figures may change based on the
final price and availability of individual items, but the overall cost will not exceed $125,000,000. The quantity of
items will remain consistent with the notified nature and scope of the program.




UNDER SECRETARY OF DEFENSE
2000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-2000

MAY 2 3 2019

POLICY

The Honorable Eliot L. Engel

Chairman AY 2 8 7p9 9
Committee on Foreign Affairs

U.S. House of Representatives

Washington, DC 20515
Dear Mr. Chairman:

On behalf of the Secretary of Defense, and in coordination with the Secretary of State, I
have certified that the Government of Ukraine has taken substantial actions to make defense
institutional reforms for the purposes of decreasing corruption, increasing accountability, and
sustaining improvements of combat capability enabled by U.S. assistance. An assessment of the
actions taken by Ukraine, the remaining areas in need of defense institutional reform, and the
methodology used to evaluate this reform are included in this letter. Furthermore, now that this
defense institutional reform has occurred, we will use the authority provided by section 1250 of
the National Defense Authorization Act (NDAA) for Fiscal Year 2016 (Public Law 114-92), as
amended most recently by section 1246 of the John S. McCain NDAA for Fiscal Year 2019
(Public Law 115-232), to support programs in Ukraine further. Implementation of this further
support will begin no sooner than 15 days following this notification. This authority will be used
to provide appropriate security assistance, including training, equipment, and logistics support,
supplies, and services, to the military and other security forces of the Government of Ukraine.

Pursuant to Section 9013 of the Department of Defense (DoD) Appropriations Act, 2019
(division A of Public Law 115-245), we are notifying the committees of this obligation.

Figures provided in this notification reflect estimated quantities and values. These
figures may change based on the final price and availability of individual items, but the overall
cost will not exceed $125 million, and the quantity of items will remain consistent with the stated
nature and scope of the program.

The primary methodology used to inform this certification was persistent U.S.
engagement with Ukraine, including, but not limited to: 1) the Secretary’s meetings with
Minister of Defense Poltorak; 2) a visit to Kyiv by the U.S. Deputy Assistant Secretary of
Defense for Russia, Ukraine, Eurasia; 3) Lieutenant General (Retired) Keith Dayton’s bilateral
consultations with and participation in Ukraine’s Defense Reform Advisory Board in his role as
U.S. Senior Defense Advisor on Ukraine; 4) former Secretary of the Navy Dr. Donald Winter’s
visit to Kyiv in his role a U.S. Senior Defense Industry Advisor; 5) senior level engagements led
by the Department of State, including the U.S.-Ukraine Strategic Partnership Commission; 6)
U.S. European Command’s efforts through the Multinational Joint Commission on Ukraine; 7)
the Joint Multinational Training Group — Ukraine training program; and 8) other advisory efforts
through the Ministry of Defense Advisors Program, Defense Governance and Management
Team, Cooperative Technology Security Dialogue, and the U.S. Embassy in Kyiv and U.S.
Mission to NATO in Brussels.




Through these engagements, the United States has effectively helped Ukraine advance
institutional reforms through a number of substantial actions to align Ukraine’s defense
enterprise more closely with NATO standards and principles. The Ukrainian Government
adopted legislation to authorize the Ministry of Defense to conduct direct procurement from
international manufacturers, including through the Foreign Military Sales program.
Furthermore, to strengthen civilian control of the military, the ministry is making progress
toward increasing civilian staff, as most prominently illustrated by the fact that the Minister of
Defense is now a civilian. Minister Poltorak also initiated an ambitious program to reform the
command and control system in line with Euro-Atlantic principles, which will further strengthen
civilian control, and to separate force generation from force employment functions, which will
improve the management of Ukraine’s forces. Lastly, Ukraine committed in writing to defense
industry reforms and requested a Senior Defense Industry Advisor to improve the ability of
Ukraine’s domestic industry to provide critical material to the Ukrainian armed forces and
transform the state-owned enterprise.

Although substantial progress has been made on defense reform since 2014, there remain
areas that require significant attention. Although Ukraine has made a commitment to defense
industry reforms, increased transparency in acquisition and budgeting will require a sustained
effort. DoD is supporting Ukraine with the development of a transformation plan to bring its
industry in line with global best practices, which will likely be a multi-year effort. The
implementation of a modern human resources management system is another area that still
requires attention. Moreover, Ukraine, with U.S. advice and mentoring, continues to mature its
processes and procedures to ensure technology security, proper accountability, and end-use
controls for U.S.-provided equipment. The United States remains committed to assisting with
the implementation of these reforms to bolster Ukraine’s ability to defend its territorial integrity
in support of a secure and democratic Ukraine.

This notification is provided to meet the requirements of section 1250 of the NDAA for
Fiscal Year 2016, as amended. Descriptions of the programs and associated training are
enclosed. I am sending identical letters to the congressional defense committees and the Senate
Committee on Foreign Relations.

Sincerely,
John C. Rood
Enclosures:
As Stated
ce:

The Honorable Michael McCaul
Ranking Member



Ukraine Security Assistance Initiative Notification Summary Table
In Accordance with Section 9013 of the Department of Defense Appropriations Act, 2019,
and Section 1250 of the National Defense Authorization Act for 2016, as Amended
(Tranche 2, $125 Million)

Proposal|  Program | Component | (0" %8| pollars
Electronic Warfare and ] | ' |
1 Connter-Meottar Radars DSCA USEUCOM $26,900,000
2 National Guard DSCA USEUCOM $9,700,000
Ministry of Defense —
3 Land Forces and Special DSCA USEUCOM $28,300,000
Operations Forces
4 | Ministryof Defense— | g0, | ysgucoM $51,100,000
Command and Control
5 | Ministryof Defense— | poos | ysgucom $9,000,000
Other
Total = ' . $125,000,000

DSCA - Defense Security Cooperation Agency
USEUCOM - U.S. European Command



Ukraine Security Assistance Initiative (USAI):
Electronic Warfare and Counter-Mortar Radars

The Department of Defense (DoD) plans to undertake activities to provide security
assistance and intelligence support to military and security forces of the Government of Ukraine
to enhance Ukraine’s capabilities to defend against Russian aggression, assist Ukraine in
developing the combat capability to defend its sovereignty and territorial integrity, and support
Ukraine’s efforts to defend against actions by Russia and Russian-backed separatists that violate
the ceasefire agreements of September 4, 2014, and February 11, 2015. All activities notified
under this program will be executed pursuant to Section 1250 of the National Defense
Authorization Act for Fiscal Year 2016, as amended, and Section 9013 of the Department of
Defense Appropriations Act, 2019.

This program funds 15 Electronic Warfare (EW) systems, including 12 systems to be
mounted on command-variant HMMW Vs for the Ukrainian Land Forces and three systems for
the Ukrainian Navy to be mounted on U.S.-provided Island Class Patrol Boats. This program
also provides funding for the upgrade of 56 counter-mortar radar systems to be equipped with a
Counter-Unmanned Arial Vehicle (UAV) capability, 12 Command-variant HMMWVs, and
associated training, maintenance, and services. These additional EW systems and upgraded radar
systems will enhance the survivability of Ukrainian forces by providing early warning against
indirect fire attacks and detecting UAVs to increase situational awareness of enemy activity.

Units selected to receive this assistance will undergo Leahy human rights vetting before
such assistance is provided and will be provided human rights training by the Defense Institute
of International Legal Studies. U.S. European Command (USEUCOM) assesses that Ukraine
will be able to absorb effectively and benefit from the proposed assistance. There will be no
adverse effect on U.S. personnel or operations. The funding for this program will come from the
Department’s FY 2019 Operation and Maintenance, Defense-wide account.

These efforts support U.S. national security objectives both globally and within the
USEUCOM area of responsibility.

DoD intends to provide the following articles or equivalent variants and services:

e EaEEaa , | o __Component
1 | Radars, Spares, and Supporting $2,900,000 Army/USMC

Equipment, including:
* AN/TPQ-49 Counter-UAV

Software Upgrades (56)
« Spares and Ancillary Items
2 | Electronic Warfare systems and $19,300,000 Army/Navy

Supporting Equipment, including:
« TCI Model 903-2 platforms (15)
* Associated parts, tools,
installation, and accessories




3 ¢ Operations and Maintenance $4,700,000 Army/Navy/USMC
Training

* Human Rights Training (DIILS)

« Services, Service Charges, and
Technical Support

» Transportation, Consolidation,
Shipping 4

~_ PROGRAMTOTAL |  $26,900,000

Figures provided in this notification reflect estimated quantities and values. These figures may change based on the
final price and availability of individual items, but the overall cost will not exceed $125,000,000. The quantity of
items will remain consistent with the notified nature and scope of the program.




Ukraine Security Assistance Initiative (USAI):
National Guard

The Department of Defense (DoD) plans to undertake activities to provide security
assistance and intelligence support to military and security forces of the Government of Ukraine
in order to enhance Ukraine’s capabilities to defend against Russian aggression, assist Ukraine in
developing the combat capability to defend its sovereignty and territorial integrity, and support
Ukraine’s efforts to defend against actions by Russia and Russian-backed separatists that violate
the ceasefire agreements of September 4, 2014, and February 11, 2015. All activities notified
under this program will be executed pursuant to Section 1250 of the National Defense
Authorization Act for Fiscal Year 2016, as amended, and Section 9013 of the Department of
Defense Appropriations Act, 2019.

This program funds equipment for the National Guard of Ukraine’s (NGU) Rapid
Reaction Brigade and three training centers (Zolochiv, Kharkiv, and Stare). Equipment includes
secure communication equipment, four static electronic warfare systems, and trailer-mounted
tent systems to increase capacity at NGU training centers, and secure containers for the storage
of Enhanced End-Use Monitoring items provided through USAL

Units selected to receive this assistance will undergo Leahy human rights vetting and will
be provided human rights training by the Defense Institute of International Legal Studies before
such assistance is provided. U.S. European Command (USEUCOM) assesses that Ukraine will
be able to absorb effectively and benefit from the proposed assistance. There will be no adverse
effect on U.S. personnel or operations. The funding for this program will come from the
Department’s FY 2019 Operation and Maintenance, Defense-wide account.

These efforts support U.S. national security objectives both globally and within the
USEUCOM area of responsibility.

DoD intends to provide the following articles or equivalent variants and services:

Articles/Services e Valie gxecutnng
e omponent
1 | Secure Communications, including: $3,400,000 Army

« VHF Radio Systems (36)
« HF Radio Systems (16)
« Additional associated spares and

ancillaries
2 | Electronic Warfare Systems $2,100,000 Army
. TCI Model-903S (4)
3 | Trailer-Mounted Tent Systems $2,500,000 Army, Navy

+ Large Tent System (2)

« Medium Tent System (3)

« Assorted tactical items,
containers, metal detectors,
associated spares, and
accessories




 Articles/Services Value: 5 (. @ lrecuting

- - . | Component

4 « Operations and Maintenance $1,700,000 Army
Training

« Human Rights Training
(DIILS)

« Services, Service Charges, and
Technical Support

« Transportation, Consolidation,
Shipping
~_ PROGRAM TOTAL | $9,700,000

Figures provided in this notification reflect estimated quantities and values. These figures may change based on the
final price and availability of individual items, but the overall cost will not exceed $125,000,000. The quantity of
items will remain consistent with the notified nature and scope of the program.



Ukraine Security Assistance Initiative (USAI):
Ministry of Defense — Land Forces and Special Operations Forces

The Department of Defense (DoD) plans to undertake activities to provide security
assistance and intelligence support to military and security forces of the Government of Ukraine
in order to enhance Ukraine’s capabilities to defend against Russian aggression, assist Ukraine in
developing the combat capability necessary to defend its sovereignty and territorial integrity, and
support Ukraine’s effort to defend against actions by Russia and Russian-backed separatists that
violate the ceasefire agreements of September 4, 2014, and February 11, 2015. All activities
notified under this program will be executed pursuant to Section 1250 of the National Defense

Authorization Act for Fiscal Year 2016, as amended, and Section 9013 of the Department of
Defense Appropriations Act, 2019.

This program funds Ukrainian land forces and special operations forces (SOF) equipment
and associated critical combat operations training, maintenance, and services. This program
funds additional up-armored HMMWVs, maintenance and sustainment equipment and spare
parts for night-vision devices, Explosive Ordnance Disposal (EOD) equipment, and secure
communications equipment. These items increase survivability of Ukraine’s forces by
increasing their capacity and capability to address Improvised Explosive Devices and
Unexploded Ordnance threats throughout the Joint Forces Operation area, and increases their
lethality with advanced weapon optics.

Units selected to receive this assistance will undergo Leahy human rights vetting before
such assistance is provided and will be provided human rights training by the Defense Institute
of International Legal Studies. The U.S. European Command (USEUCOM) assesses that
Ukraine will be able to absorb effectively and benefit from the proposed assistance. There will be
no adverse effect on U.S. personnel or operations. The funding for this program will come from
the Department’s FY 2019 Operation and Maintenance, Defense-wide account.

These efforts support U.S. national security objectives both globally and within the
USEUCOM area of responsibility.

DoD intends to provide the following articles or equivalent variants and services:

Articles/Services o Value - ” "Execl!f!}!g
" ; ; Component
1 | Tactical Vehicles, including: $6,300,000 Army

«  M1151 HMMWV (20)

« M1152 HMMWV
Maintenance Contact Vehicle
4)

« Associated spares and
ancillaries




cles Servnces

~ Executing

Value .
- __Component
nght -Vision Device (NV D) $3,600,000 Army
sustainment and maintenance,
including:
* NVD consumable spare parts
* NVD repair tools and supplies
» Secure storage containers (20)
* Associated Spares and
ancillaries
* Collimator Rifle Sights (1000)
* Associated Rifle Handguards,
batteries, spares, ancillaries
Engineering and Explosive Ordnance $7,200,000 Navy
Disposal (EOD), including:
« Husky Demining Vehicle (1)
« EOD Robots (20)
« EOD Bomb-technician Suits
(14)
» Associated spares and
ancillaries
Non-Commissioned Officer Academy $400,000 Army
and Yavoriv Training Center
Equipment, including:
« English Language Labs (20)
+ Simulations software and
servers
+ Associated spares and
ancillaries
SOF Secure Communication, $4,200,000 Army
including:
« HF/VHF Radios (124)
« Associated Spares and
ancillaries
SOF Optics, Medical, and $2,500,000 Army/Navy

Engineering, including:
« Weapon optics (550)
« Secure Storage Containers (6)
« EOD equipment
« Medical equipment
» Water Purification system (8)
« Associated Spares and

ancillaries




| ~ Artic esie 0 Value f
7 * Operations and Maintenance $4,100,000
Training
* Human Rights Training
(DILLS)
* Services, Service Charges, and
Technical Support
» Transportation, Consolidation,
and Shipping
_____ PROGRAMTOTAL |  §$28300,000 |

Figures provided in this notification reflect estimated quantities and values. These figures may change based on the
final price and availability of individual items, but the overall cost will not exceed $125,000,000. The quantity of
items will remain consistent with the notified nature and scope of the program.




Ukraine Security Assistance Initiative (USAI):
Ministry of Defense — Command and Control

The Department of Defense (DoD) plans to undertake activities to provide security
assistance and intelligence support to military and security forces of the Government of Ukraine
in order to enhance Ukraine’s capabilities to defend against Russian aggression, assist Ukraine in
developing the combat capability necessary to defend its sovereignty and territorial integrity, and
support Ukraine’s efforts to defend against actions by Russia and Russian-backed separatists that
violate the ceasefire agreements of September 4, 2014, and February 11, 2015. All activities
notified under this program will be executed pursuant to Section 1250 of the National Defense
Authorization Act for Fiscal Year 2016, as amended, and Section 9013 of the Department of
Defense Appropriations Act, 2019.

This program funds equipment to develop further Ukraine’s ability to communicate
securely in the Joint Forces Operation area and emissions and penetration testing equipment to
harden communication networks. These systems will improve the Ukrainian Ministry of
Defense’s communication and cyber capabilities.

Units selected to receive this assistance will undergo Leahy human rights vetting before
such assistance is provided and will be provided human rights training by the Defense Institute
of International Legal Studies. The U.S. European Command (USEUCOM) assesses that
Ukraine will be able to absorb effectively and benefit from the proposed assistance. There will
be no adverse effect on U.S. personnel or operations. The funding for this program will come
from the Department’s FY 2019 Operation and Maintenance, Defense-wide account.

These efforts support U.S. national security objectives both globally and within the
USEUCOM area of responsibility.

DoD intends to provide the following articles or equivalent variants and services:

~ Articles/Services ‘ Value Executing Component
1 | Secure Communications equipment, $43,200,000 Army

including:

» VHF/UHF radio systems (100)

* VHF Dismount System (100)

¢ HF Radio Systems (350)

» Associated spares and ancillaries
2 | Emissions and Penetration Testing and $1,400,000 Army
certification equipment, including:

« Spectrum Analyzers (23)

« Servers, racks, and cabling

« Associated spares and ancillaries




Articles/Services Value | Executing Component
3 * Operations and Maintenance $6,500,000 Army

Training
* Human Rights Training (DIILS)
« Services, Service Charges, and

Technical Support
* Transportation, Consolidation, and

Shipping

~ - PROGRAM TOTAL | $51,100,000

Figures prov1ded in this notification reflect estimated quantities and values. These figures may change based on the

final price and availability of individual items, but the overall cost will not exceed $125,000,000. The quantity of
items will remain consistent with the notified nature and scope of the program.




Ukraine Security Assistance Initiative (USAI):
Ministry of Defense — Other

The Department of Defense (DoD) plans to undertake activities to provide security
assistance and intelligence support to military and security forces of the Government of Ukraine
in order to enhance Ukraine’s capabilities to defend against Russian aggression, assist in
developing the combat capability necessary to defend its sovereignty and territorial integrity, and
support Ukraine’s efforts to defend against actions by Russia and Russian-backed separatists that
violate the ceasefire agreements of September 4, 2014, and February 11, 2015. All activities
notified under this program will be executed pursuant to Section 1250 of the National Defense
Authorization Act for Fiscal Year 2016, as amended, and Section 9013 of the Department of
Defense Appropriations Act, 2019.

This program funds 10 additional HMMWYV ambulances, medical treatment supplies,
optics and ancillaries for the Military Police, 10 vehicle-mounted public address systems, and
associated training. These programs will continue to enhance Ukraine’s military medical
capacity and capability in support of continued U.S.-led medical training in Ukraine designed to
develop an organic and self-sustaining military medic program.

Units selected to receive this assistance will undergo Leahy human rights vetting before
such assistance is provided and will be provided human rights training by the Defense Institute
of International Legal Studies. The U.S. European Command (USEUCOM) assesses that
Ukraine will be able to absorb effectively and benefit from the proposed assistance. There will
be no adverse effect on U.S. personnel or operations. The funding for this program will come
from the Department’s FY 2019 Operation and Maintenance, Defense-wide account.

These efforts support U.S. national security objectives both globally and within the
USEUCOM area of responsibility.

DoD intends to provide the following articles or equivalent variants and services:

Articles/Services . Value Executing Component
1 | Medical Equipment, including: $5,500,000 Army

« MI1152 HMMWYV Ambulances (10)
» Hospital equipment (30)

¢ Treatment and Training supplies

» Associated spares, ancillaries

2 | Military Police Equipment, including: $500,000 Army
«  Weapon Optics (200)

« Range finders (10)

» Associated spares and ancillaries

3 | STRATCOM equipment, including: $1,600,000 Army
* Vehicle-Mounted Public Announcement
system (10)

«  US standard digital media kits (30)
+ Associated spares and ancillaries




| Articles/Services Value Executing Component
4 * Operations and Malntenance Training $1,400,000 Army
* Human Rights Training (DIILS)
» Services, Service Charges, and
Technical Support
* Transportation, Consolidation, and
Shlgpmg
o ~  PROGRAM TOTAL | $9,000,000

Figures prov1ded in this notification reflect estimated quantities and values. These ﬁgures may change based on the

final price and availability of individual items, but the overall cost will not exceed $125,000,000. The quantity of
items will remain consistent with the notified nature and scope of the program.
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A2

A3

A4

B1

B2

SF 132 APPORTIONMENT SCHEDULE

FY 2019 Apportionment
OMB Footnotes

Footnotes for Apportioned Amounts

A classified attachment displaying the apportionment of specific classified programs within the amount displayed may be
included. All documents associated with this apportionment are unclassified except for the Classified Attachment. The
classified apportionment shall be allotted in full and executed without change. Such apportionment shall remain valid during
the fiscal year until such time as a reapportionment of such classified apportionment is required. Allotments shall be made
no later than 30 days after OMB signs the apportionment or the start of the subsequent calendar month, whichever is later.

Pursuant to 31 U.S.C. 1553(b), not to exceed one percent of the total appropriations for this account is apportioned for the
purpose of paying legitimate obligations related to canceled appropriations.

Amounts apportioned, but not yet obligated as of the date of this reapportionment, for the Ukraine Security Assistance
Initiative (Initiative) are not available for obligation until August 5, 2019, to allow for an interagency process to determine the
best use of such funds. Based on OMB’s communication with DOD on July 25, 2019, OMB understands from the
Department that this brief pause in obligations will not preclude DOD's timely execution of the final policy direction. DOD
may continue its planning and casework for the Initiative during this period.

Footnotes for Budgetary Resources

Funds provided by P. L. 115-245 signed September 28, 2018 appropriated amount of $43,534,193,000; plus section 8048
$44,000,000; plus section 8118 $16,571,000; plus section 9013 $250,000,000 plus section 9018 $500,000,000 minus
8024(f) $7,788,000.

Apportioned anticipated budgetary resources, once realized, do not need to be reapportioned unless the amount realized
exceeds the conditions on the total amount apportioned (OMB Circular A-11 sections 120.49).
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A2

A3

A4

B1

B2

SF 132 APPORTIONMENT SCHEDULE

FY 2019 Apportionment
OMB Footnotes

Footnotes for Apportioned Amounts

A classified attachment displaying the apportionment of specific classified programs within the amount displayed may be
included. All documents associated with this apportionment are unclassified except for the Classified Attachment. The
classified apportionment shall be allotted in full and executed without change. Such apportionment shall remain valid during
the fiscal year until such time as a reapportionment of such classified apportionment is required. Allotments shall be made
no later than 30 days after OMB signs the apportionment or the start of the subsequent calendar month, whichever is later.

Pursuant to 31 U.S.C. 1553(b), not to exceed one percent of the total appropriations for this account is apportioned for the
purpose of paying legitimate obligations related to canceled appropriations.

Amounts apportioned, but not yet obligated as of the date of this reapportionment, for the Ukraine Security Assistance
Initiative (Initiative) are not available for obligation until August 12, 2019, to allow for an interagency process to determine the
best use of such funds. Based on OMB's communication with DOD on August 6, 2019, OMB understands from the
Department that this brief pause in obligations will not preclude DOD's timely execution of the final policy direction. DOD
may continue its planning and casework for the Initiative during this period.

Footnotes for Budgetary Resources

Funds provided by P. L. 115-245 signed September 28, 2018 appropriated amount of $43,534,193,000; plus section 8048
$44,000,000: plus section 8118 $16,571,000; plus section 9013 $250,000,000 plus section 9018 $500,000,000 minus
8024(f) $7,788,000.

Apportioned anticipated budgetary resources, once realized, do not need to be reapportioned unless the amount realized
exceeds the conditions on the total amount apportioned (OMB Circular A-11 sections 120.49).



DEPUTY SECRETARY OF DEFENSE
1010 DEFENSE PENTAGON
WASHINGTON, DC 20301-1010

0CT 22 2018

Daniel Levin

White & Case LLP

701 Thirteenth Street, NW
Washington, DC 20005-3807

Dear Mr. Levin:

I understand that you have been retained by Ms. Laura Cooper, the Department’s Deputy
Assistant Secretary of Defense for Russia, Ukraine, and Eurasia, as her private counsel for a
deposition to be conducted jointly by the House Permanent Select Committee on Intelligence, the
Committee on Foreign Affairs, and the Committee on Oversight and Reform, “[p]ursuant to the
House of Representatives’ impeachment inquiry.” The Department’s October 15, 2019 letter to
the Chairs of the three Hquse Committees [Tab A] expressed its belief that the customary
process of oversight and accommodation has historically served the interests of congressional
oversight committees and the Department well. The Committees’ purported “impeachment
inquiry,” however, presents at least two issues of great importance.

The first issue is the Committees’ continued, blanket refusal to allow Department
Counsel to be present at depositions of Department employees. Department Counsel’s
participation protects against the improper release of privileged or classified information,
particularly material covered by the executive privilege which is the President’s alone to assert
and to waive. Excluding Department Counsel places the witness in the untenable position of
having to decide whether to answer the Committees’ questions or to assert Executive Branch
confidentiality interests without an attorney from the Executive Branch present to advise on
those interests. It violates settled practice and may jeopardize future accommodation.
Furthermore, the Department of Justice has concluded that “congressional subpoenas that purport
to require agency employees to appear without agency counsel are legally invalid and are not
subject to civil or criminal enforcement.” See Attempted Exclusion of Agency Counsel from
Congressional Depositions of Agency Employees, 43 Op. O.L.C. (May 23, 2019) [Tab B].

The second issue is the absence of authority for the Committees to conduct an
impeachment inquiry. In its October 15, 2019 letter, the Department conveyed concerns about
the Committees’ lack of authority to initiate an impeachment inquiry given the absence of a
delegation of such authority by House Rule or Resolution. This correspondence echoed an
October 8, 2019 letter from the White House Counsel [Tab C] expressing the President’s view
that the inquiry was “contrary to the Constitution of the United States and all past bipartisan
precedent” and “violates fundamental fairness and constitutionally mandated due process.”

This letter informs you and Ms. Cooper of the Administration-wide direction that
Executive Branch personnel “cannot participate in [the impeachment] inquiry under these
circumstances” [Tab C]. In the event that the Committees issue a subpoena to compel Ms.
Cooper’s appearance, you should be aware that the Supreme Court has held, in Unifed States v.

o



Rumely, 345 U.S. 41 (1953), that a person cannot be sanctioned for refusing to comply with a
congressional subpoena unauthorized by House Rule or Resolution.

To reiterate, the Department respects the oversight role of Congress and stands ready to
work with the Committees should there be an appropriate resolution of outstanding legal issues.
Any such resolution would have to consider the constitutional prerogatives and confidentiality
interests of the co-equal Executive Branch, see Tab D, and ensure fundamental fairness to any
Executive Branch employees involved in this process, including Ms. Cooper.

2 L

Sincerely,

Attachments:
As stated



OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE
WASHINGTON, DC 20301-1300

LEGISLATIVE
AFFAIRS.

The Honorable' Adam B. Schiff oCT 15.2018
Chairman

House Permanent Select Committee on Intelligence

Washington, D.C. 20515 '

The Honorable Eliot L. Engel
Chairman

House Committee on Foreign Affairs
Washington, D.C. 20515

The Honorable Elijah E. Cummings
Chairman

Houge Committee on Oversight and Reform
Washington, D.C, 20515

Dear Messrs. Chairmen:

I'write on behalf of the Department to conifirm that we received your letter and subpoena
of October 7, 2019, seeking the production of all documents and communications in the custody,
possession, or control of the Departmerit of Defense for fourteen categories of information no
later than 5:00 pm on October 15,2019. As your cover letter states, the Permanent Select
Committee on Intelligence, in consultation with the Committee on F oreign Affairs and the
Committee on Oversight and Reform, issued the subpoena “[pJursuant to the House of
Representatives’ impeachment inquiry.”

The Department understands the significance of your request for information and has
taken steps to identify, preserve, and collect potentially responsive documents. The customary
process of oversight and accommodation has historically served the interests of congressional
oversight committees and the Department well, The Department is prepared to-engage in that
process consistent with longstanding practice and provide the responsive information should
there be resolution of this matter.

The current subpoena, however, raises a number of legal and practical concerns that must
first be addressed. For example, although your letter asserts that the subpoeria has issued
“[p]ursuant to the House of Representatives’ impeachment inquiry,” the House has not
authorized your committees to conduct any such inquiry. The Supreme Court has long held that
the fivst step in assessing the validity of a subpoena fromi a congressional committee is
determining “whether the committee was authorized” to issue the subpoena, which requires
“constru[ing] the scope of thie authority which the House of Representatives gave to” the
committee. United States v. Rumely, 345 U.S. 41, 4243 (1953). Here, none of your committees
has identified any House rule or House resolution that authorized the comumittees to begin an



inquiry pursuant to the impeachment power. In marked contrast with historical precedents, the
House has not expressly adopted any resolution authorizing an impeachment investigation.

The House also has not delegated such authority to any of your three committees by rule.
See H. Res. 6, 116th Cong. (2019). To the contrary, House Rule X is currently the only source
of your three committees’ jurisdiction, and that rule does not provide any of the committees the
power to initiate an impeachment inquiry. Indeed, the rule does not mention impeachment at all.
See H. Rule X, cl. 1(i), (n); cl. 11. Absent a delegation by House Rule or a resolution of the
House, none of your committees has been delegated jurisdiction to conduct an investigation
pursuant to the impeachment power under Article I, Section 2 of the Constitution.

Even if the inquiry were validly authorized, much of the information sought in the
subpoena appears to consist of confidential Executive Branch communications that are
potentially protected by executive privilege and would require careful review to ensure that no
such information is improperly disclosed. Furthermore, as a practical matter, given the broad
scope of your request, the time required to collect the documents, review them for
responsiveness and relevant privileges, and produce responsive, non-privileged documents to the
committee is not feasible within the mere eight days afforded to the Department to comply with
the subpoena.

On a separate note, the Department also objects to your letter’s assertion that the
Secretary of Defense’s “failure or refusal to comply with the subpoena, including at the direction
or behest of the President or the White House, shall constitute evidence of obstruction of the
House’s impeachment inquiry and may be used as an adverse inference against [the Secretary]
and the President.” Invoking reasonable legal defenses to a subpoena, including invoking legal
privileges that are held by the President, in no way manifests evidence of obstruction or
otherwise warrants an adverse inference. Indeed, the very idea that reasonably asserting legal
rights is itself evidence of wrongdoing turns fundamental notions of fairness on their head and is
inconsistent with the rule of law. In fact, the department is diligently preserving and collecting
potentially responsive documents.

In light of these concerns, and in view of the President’s position as expressed in the
White House Counsel’s October 8 letter, and without waiving any other objections to the
subpoena that the Department may have, the Department is unable to comply with your request
for documents at this time. Nevertheless, the Department respects the oversight role of the
appropriate committees of Congress, and stands ready to work with your committees should
there be an appropriate resolution of this matter. Any such resolution would have to protect the
constitutional prerogatives and confidentiality interests of the co-equal Executive Branch and
ensure fundamental fairness to any Executive Branch employees involved in this process.

Robert R. Hood
Assistant Secretary of Defense
for Legislative Affairs



Ce:

The Honorable Devin Nunes, Ranking Member
House Permanent Select Committee on Intelligence

The Honorable Michaele McCaul, Ranking Member
House Committee on Foreign Affairs

The Honorable Jim Jordan, Ranking Member
House Committee on Oversight and Reform



(Slip Opinion)

Attempted Exclusion of Agency Counsel from
Congressional Depositions of Agency Employees

Congress may not constitutionally prohibit agency counsel from accompanying agency
employees called to testify about matters that potemx al ly involve information protected
by executive privilege. Such a prohxbmon would impair the President’s constitutional
authority to control the disclosure of privileged information and to supervise the Exec-
utive:Branch’s communications with Congress.

‘Congressional subpoenas that purport to require agency employees to appear without
agency counsel are legally invalid and are not subject to civil or criminal enforcement.

May 23, 2019

MEMORANDUM FOR THE ATTORNEY GENERAL
AND THE COUNSEL TO THE PRESIDENT

On April 2, 2019, the House Committee on Oversight and Reform (the
“Committee”) issued subpoenas seeking to compel testimony in two sep-
arate investigations from two witnesses: John Gore, Principal Deputy
Assistant Attorney General for the Department’s Civil Rights Division,
and Carl Kline, the former head of the White House Personnel Security
Office. The Committee sought to question both witnesses about matters
that potentially involved communications that were protected by execu-
tive privilege. Although the Committee’s Rule 15(e) permitted the wit-
nesses to be accompanied at the depositions by private counsel, who
would owe duties to the witnesses themselves, the rule purported to bar
the presence of agency counsel, who would represent the interests of the
Executive Branch.! Despite some efforts at accommodation on both sides,
the Committee continued to insist that agency counsel could not attend the
witnesses’ depositions. In response to your requests, we advised that a
congressional committee may not constitutionally compel an executive
branch witriess to testify about potentially privileged matters while de-
priving the witness of the assistance of'agency counsel. Based upon our
advice, Mr. Gore and Mr. Kline were directed not to appear at their depo-

) Tracking the text ofthe Comimittee’s rule, which excludes “counsel . . . for agencies,”
we speak in this opinion of “agency counsel,” but our analysis applies equally to al
counsel representing the interests of the Executive Branch, no matter whether the witness
works for an “agency,” as defined by statute. See, e.g., Kissinger v. Reporters Comm. for
Freedom of the Press, 445 U.S, 136, 156 (1980) (holding that the Office of the President
is not an “agency” for purposes of the Freedom of Information Act).

1
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sitions without agency counsel. This memorandum explains the basis for
our conclusions.

When this issue last arose, during the Obama Administration, this Of-
fice recognized “constitutional concerns” with the exclusion of agency
counsel, because such a rule “could potentially undermine the Executive
Branch’s ability to protect its confidentiality interests in the course of the
constitutionally mandated accommodation process, as well as the Presi-
dent’s constitutional authority to consider and assert executive privilege
where appropriate.” Authority of the Department of Health and Human.
Services to Pay for Private Counsel to Represent an Employee Before
Congressional Committees, 41 Op. OL.C. __, *5 n.6 (Jan. 18, 2017)
(“Authority to Pay for Private Counsel”). This Office, however, was
asked to address only the retention of private courisel for a deposition and
thus did notevaluate these constitutional concerns.

Faced squarely with the constitutional question here, we concluded that
Congress may not compel an executive branch witness to appear without
agency counsel and thereby compromise the President’s constitutional
authority to control the disclosure of privileged information and to super-
vise the Executive Branch’s communications with congressional entities.
The “Executive Branch’s longstanding general practice has beenfor agen-
cy attorneys to accompany” agency employees who are questioned by
congressional committees conducting oversight inquiries. /. at *3. When
an agency employee is asked to testify about matters within the scope of
his official duties, he is necessarily asked to provide agency information.
The agency must have the ability to protect relevant privileges and to
ensure that any information provided on its behalf is accurate, complete,
and properly limited in scope. Although private counsel may indirectly
assist the employee in protecting privileged information, counsel’s obliga-
tion'is to protect the personal interests of the employee, not the interests
of the Executive Branch. The Committee, therefore, could not constitu-
tionally bar agency counsel from accompanying agency employees called
to testify on matters within the scope of their official duties. In light of
this constitutional infirmity, we advised that the Committee subpoenas
purporting to require the witnesses to appear without agency counsel were
legally invalid and not subject to civil or criminal enforcement.

L

Congress generally obtains the information necessary to perform ifs
legislative functions by making requests and issuing subpoenas for docu-

2



Attempted Exclusion of Agency Counsel from Congressional Depositions

ments and testimony through its organized committees. See, e.g., Baren-
blattv. United States, 360 U.S. 109, 116 (1959); Watkins v. United States,
354U.S. 178, 187-88 (1957). Committees typically seek the information
they need from the Executive Branch first by requesting documents and
sometimes voluntary interviews. Following such requests, a committee
‘may proceed with a hearing at which Members of Congress ask questions
of the witness, and such a hearing is usually open to the public. When
executive branch employees appear—either at a voluntary interview or a
hearing—agency counsel or another agency representative traditionally
accompany them. See, e.g., Representation of White House Employees, 4B
Op. O.L.C. 749, 754 (1980).

Congressional committees have only rarely attempted to collect infor-
mation by compelling depositions conducted by committee staff. See
Jay R. Shampansky, Cong. Research Serv., 95-949 A, Staff Depositions in
Congressional Investigations 1-2 & n.3 (updated Dec. 3, 1999) (“Staff
Depositions”). Historically, these efforts were confined to specific inves-
tigations that were limited in scope. See, e.g., Inquiry into the Matter of
Billy Carter and Libya: Hearings Before the Subcomm. to Investigate the
Activities of Individuals Representing the Interests of Foreign Govern-
ments of the S. Comm. on the Judiciary, 96th Cong. 1708-10, 1718-27,
1742 (1980) (discussing issues related to Senate resolution authorizing
depositions by staff members). Recently, however, commiittees have made
increasing  use of depositions, and the House of Representatives has
adopted an order in the current Congress that permits depositions.to go
forward without the presence of any Member of Congress. See H. Res. 6,
116th Cong. § 103(a)(1) (2019),

Although executive branch witnesses have sometimes appeared and
testified at staff depositions, the Executive Branch has frequently objected
to the taking of compelled testimony by congressional staff members.
These objections have quest1oned whether committees may properly
authorize staff to depose senior executive officials, whether Members of
Congress must be present during a committee deposition, and whether the
procedures forsuch depositions adequately protect the President’s ability
to protect privileged executive branch information. See, e.g., H. Comm.,
on International Relations, 104th Cong,, Final Report of the Select Sub-
committee to Investigate the United States Role in Iranian Arms Transfers
to Croatia and Bosnia 54-56 (Comm. Print 1997) (summarizing the White
House’s position that its officials would not “be allowed to sit for staff
depositions, because to do so would intrude upon the President’s ‘deliber-
ative process’”); see also Letter for Henry Waxman, Chairman, Commit-
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tee on Oversight and Government Reform, U.S. House of Representatives,
from Dinah Bear, General Counsel, Council on Environmental Quality
at 1 (Mar. 12, 2007) (*“Allowing Committee staff to depose Executive
Branch representatives on the record would be an extraordinary formali-
zation of the congressional ovetsight process and would give unelected
staff powers and authorities historically exercised only by Members of
Congress participating in a public hearing.”); Letter for Henry A. Wax-
man, Chairman, Committee on Oversight and Government Reform, U.S.
House of Representatives, from Stephanie Daigle, Associate Administra-
tor, U.S. Environmental Protection Agency at 2 (Apr. 12, 2007) (“[The
use of formal interviews by Committee counsel, transcnbed by a court
reporter, rather than the customary informal briefings, have the potential
to be overly adversarial and to intimidate Agency staff.”). No court has
addressed whether Congress may use its oversight authority to compel
witnesses to appear at staff depositions conducted outside the presence of
any Member of Congress. Courts have recognized, however, that Con-
gress’s ability to “delegate the exercise of the subpoena power is not
lightly to'be mferred” because-it is “capable of oppressiveuse.” Sheltonv.
United States, 327 F.2d 601, 606 11.14 (D.C. Cir. 1963); cf. United States
v. Bryan,339U.S. 323,332 (1950) (concluding, in the context of a crimi-
nal contempt-of-Congress citation, that “respondent could rightfully have
demanded attendance of a quorum of the Committee and declined to
testify or to produce documents so long as a quorum was not present”).

The question we address here arose out of the Committee’s effort to
compel two executive branch witnesses, Mr. Gore and Mr. Kline, to
appear at depositions subject to the restrictions of Committee Rule 15(e).
In relevant part, Rule 15 (e) provides as follows:

No one may be present at depositions except members, committee
staff designated by the Chair of the Committee or the Ranking Mi-
nority Member of the Committee, an official reporter, the witness,
and the witness’s counsel. Observers or counsel for other persons, or
for agencies under investigation, may not attend.

H. Comm. on Oversight & Reform, 116th Cong., Rule 15(¢). In both in-
stances, the Committee sought executive branch information, including
matters that implicated executive privilege; but it asserted the authority to
compel the witness to answer questions without the assistance of agency
counsel. We summarize here the efforts at accommodation made by the
Executive Branch and the Committee in connection with the disputes.
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A.

The Committee subpoenaed Mr. Gore to testify about privileged mat-
ters concerning the Secretary of Commerce’s decision toinclude a citi-
zenship question on the 2020 United States Census. On March 7, 2019,
M. Gore voluntarily appeared before the Committee, with the assistance
of Department counsel, for a transcribed interview on the same topic. Mr.
Gore -answered all of the Committee’s questions, except for those that
were determined by Department counsel to concern confidential delibera-
tions within the Executive Branch. The Department’s interest in protect-
ing this subject matter was particularly acute because the Secretary of
Commerce’s decision was subject to active litigation, and those challeng-
es were pending in the Supreme Court. See Dep’t of Commerce v. New
York, No. 18-966 (U.S.) (argued Apr. 23, 2019). Some of the information
sought by the Committee had previously been held by a federal district
court to be protected by the deliberative process privilege, as well as other
privileges, in civil discovery. '

On April 2, the Committee served Mr. Gore with a deposition subpoena
in an effort to compel responses to the questions that he did not answer
during his March 7 interview. Committee staff advised that Committee
Rule 15(e) required the-exclusion of the agency counsel who had previ-
ously represented Mr. Gore. On April 9, the Department explained that
the Committee’s effort to bar Department counsel would unconstitutional-
ly infringe upon the prerogatives of the Executive Branch. See Letter for
Elijah E. Cummings, Chairman, Committee on Oversight and Reform,
U.S. House of Representatives, from Stephen E. Boyd, Assistant Attorney
General, Office of Legislative Affairs at 2-3 (Apr. 9, 2019). Because the
Committee sought information from Mr. Gore relating to his official
duties, the Department explained that agency counsel must be present to
ensure appropriate limits to Mr. Gore’s questioning, to ensure the accura-
cy and completeness of information. provided on behalf of the Depart-
ment, and to ensure that a Department official was not pressed into reveal-
ing privileged information. Id. The Attorney General determined that Mr.
Gore would not appear at.the deposition without the assistance of De-
partment counsel. /d. at 3.

On April 10, 2019, the Committee responded by disputing the Depart-
ment’s constitutional view, contending that Committee Rule 15(e) had
been in place for more than a decade and reflected an appropriate exercise
of Congress’s authority to determine the rules of its own proceedings. See
Letter for William P. Barr, Attorney General, from Elijah E. Cummings,
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Chairman, Committee on Oversight and Reform, U.S. House of Repre-
'sentatlves at2-3 (Apr. 10, 2019) (“April 10 Cummmgs Letter”) (citing
U.S. Const. art. I, § 5, cl. 2). The Committee advised that Mr. Gore could
be accompanied by his private counsel, id at.2, and offered to allow
Department counsel to wait in a separate room ;duri'ng the deposition, id.
at 3. The Committee stated that, if necessary, Mr. Gore could request a
break during the deposition to consult with Department counsel. Id.

On April 24, 2019, the Department reiterated its constitutional objec-
tion and explained that the Committee’s proposed accommodation would
not satisfy the Department’s need to have agency counsel assist Mr. Gore.
at the deposition. See Letter for Elijah E. Cummings, Chairman, Commit-
tee 'on Oversight and Reform, U.S. House of Representatives, from Ste-
phen E. Boyd, Assistant Attorney General, Office of Legislative Affairs
at 1 (Apr. 24, 2019). Mr. Gore therefore did not appear on the noticed
deposition date.

B.

The Committee subpoenaed Mr. Kline to testify concerning the activi-
ties of the White House Personnel Security Office in adjudicating security
clearances during his time as head of the Office: On March 20, 2019, the
current White House Chief Security-Officer, with representation by the
Office of Counsel to the President (“Counsel’s. Office™), briefed the
Committee’s staff on the White House security clearance process for
nearly 90 minutes and answered questions from a Member of Congress.
and staff. On April 1, 2019, the White House offered to have Mr, Kline
appear voluntarily before the Committee for a transcribed interview.

Instead, the Committee subpoenaed Mr. Kline on April 2, 2019. The
Committee indicated that Committee Rule 15(e) would bar any repre-
sentative from the Counsel’s Office from attending Mr. Kline’s deposi-
tion. On April 18,2019, the Counse!’s Office advised the Committee that
a representative from that office must attend to represent the White
House’s interests in any deposition of Mr. Kline. See Letter for Elijah E.
Cummings, Chairman, Committee on Oversight and Reform, U.S. House
of Representatxves from Michael M. Purpura, Deputy Counsel to the
President at 2 (Apr. 18, 20]9) The Counsel’s Office relied on the views

- concerning the exclusion of agency counsel that were articulated by the
Department in its April 9, 2019 letter to the Committee. /<. The Counsel’s
Office explained that the President has the authority to raise privilege
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concerns at any point during a deposition, and that this could occur only if
an attorney from the Counsel’s Office accompanied Mr. Kline. /d.

On April 22, 2019, the Committee responded, stating, as it had in cor-
respondence concerning Mr. Gore, that its rules were justified based upon
Congress’s constitutional authority to determine the rules of its proceed-
ings. See U.S. Const. art. I, § 5, cl. 2. The Committee asserted that Com-
mittee Rule 15(e) had been enforced under multiple chairmen. See Letter
for Pat Cipollone, Counsel to the President, from Elijah E. Cummings,
Chairman, Committee on Oversight and Reform, U. S. House of Repre-
sentatives at 3 (Apr. 22, 2019) (“April 22 Cummings Letter”). The Com-
mittee advised that Mr. Kline could be accompanied by his private coun-
sel, and, as with Mr, Gore, offered to permit attorneys from the Counsel’s
Office to wait outside the deposition room in case Mr. Kline requested to
consult with them during the deposition. 7d.

In an Aprii 22, 2019 reply, the Counsel’s Office explained that, in light
of the Committee’s decision to apply Rule 15(¢), the Acting Chief of
Staff'to the President had directed Mr. Kline not to attend the deposition
for the reasons stated in the April 18, 2019 letter. See Letter for Elijah
Cummiings, Chairman, Committee on Oversight and Reform, U.S. House
of Representatives, from Michael M. Purpura, Deputy Counsel to the
Président at 1 (Apr. 22, 2019). The Committee and the Counsel’s Office
subsequently agreed to. a voluntary transcribed interview of Mr. Kline
'with the participation of the Counsel’s Office. Mr. Kline was interviewed
on May 1, 2019. He answered some of the Committee’s questions, but at
the direction of the representative from the Counsel’s Office, he did not
address particular matters implicating privileged information.

1.

Under our constitutional separation of powers, both Congress and the
Executive Branch must respect the legitimate prerogatives of the other
branch. See, e.g., INSv. Chadha, 462 U.S. 919, 951 (1983) (“The hydrau-
lic pressure inherent within each of the separate Branches to exceed the
outer hmlts.of its powet, even to accomplish desirable objectives, must
be resisted.”); United States v. Am. Tel. & Tel. Co., 567 F.2d 121, 127,
130-31 (D.C. Cir. 1977) (“[E]ach branch should take cognizance of an
implicit constitutional mandate to seek optimal accommodation through
a realistic evaluation of the needs of the conflicting branches in the par-
ticular fact situation.””). Here, the Committee sought to apply Committee
Rule 15(e) to compel executive branch officials to test1fy about poten-
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tially privileged matters while barring agency counsel from the room. We
concluded that the Committee could not constitutionally compel such an
appearance for two reasons. First, the exclusion of agency counsel impairs
the President’s ability to exercise his constitutional authority to control
privileged information of the Executive Branch. Second, the exclusion
undermines the President’s ability to exercise his constitutional authority
to supervise the Executive Branch’s interactions with Congress.

A.

Committee Rule 15(e) unconstitutionally interferes with the President’s
right to control the disclosure of privileged information. Both the Su-
preme Court and this Office have long recognized the President’s “consti-
tutional authority to protect national security and other privileged infor-
mation” in the exercise of the President’s Article II powers. Authority
of Agency Officials to Prohibit Employees from Providing Information
to Congress, 28 Op. O.L.C. 79, 80 (2004) (“duthority of Agency Offi-
cials”); see Dep’t of the Navy v. Egan, 484 U.S. 518, 527 (1988) (the
President’s “authority to clasmfy and control access to information bear-
ing on national secumty . flows primarily from this constitutional in-
vestment of power in the Presndent [as Commander in Chief] and exists
quite apart from any explicit congressional grant™); United States v.
Nixon,418U.S. 683, 705-06 (1974) (“Certain powers and privileges flow
from the nature of enumerated powers; the protection of the confidentiali-
ty of Presidential communications has similar constitutional underpin-
nings.”). That authority is “not liniited to classified information, but
extend[s] to a/l . . . information protected by [executive] privilege,” in
cluding pres1dent1a1 and attorney-client communications, attorney work
product, deliberative process information, law enforcement files, and
national security and foreign affairs information. Auz}zorzty of Agency
Officials, 28 Op. O.L.C. at 81 (emphasis added).? Protection of such
information is “fundamental to the operation of Government and inextri-

2 Although some of these components, such as deliberative process information, paral-
lel aspects of common law privileges, each falls within the doctrine of executive privi-
lege. See; e.g., Whistleblower Protections for Classified Disclosures, 22 Op. O,L.C. 92,
101-102 1.34 (199 8); Assertion of Executive Przwlege Regarding White House Courisel’s
Office Documents, 20 Op. 0.L.C. 2, 3 (1996) (opinion of Attorney General Janet Reno)
(observing that “[e]xecutive privilege applies™ to certain White House documents “be-
cause of their deliberative nature, and because they fall within the scope of the attorney-

client privilege and the work-product doctrine?).

8
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cably rooted in the separation of powers undet the Constitution.” Nixon,
418 U.S. at 708. It ensures that “high Government officials and those who
advise and assist them in the performance of their manifold duties™
engage in full and candid decisionmaking, id. at 705, 708, and it is neces-
sary to protect sensitive security and other. information that could be used
to the public’s detriment.

The President may protect such privileged information from disclosure
in the Executive’s responses to congressional oversight proceedings. See
Senate Select Comm. on Presidential Campaign Activities v. Nixon, 498
F.2d725,731 (D.C. Cir. 1974). As we have explained, “[i]n the congres-
sional oversight context, as in all others, the decision whether and under
what circumstances to disclose classified information™ or other forms of
‘privileged information “must be made by someone who is acting on the
official authority of the President and who is ultimately responsible to the
President.” Whistleblower Protections for Classified Disclosures, 22 Op.
O.L.C. 92, 100 (1998) (“Whistleblower Protectzons”) Thus, ““Congress
may not vest lower-ranking personnel in the Executive branch with a
“right” to furnish national security or other privileged information to a
member of Congress without receiving official authorization to do so.””
Authority of Agency Officials, 28 Op. O.L.C. at 80 (quoting March 9,
1998 Statement of Administration Policy on S. 1668, 105th Cong.);
see Constitutionality of the Direct Reportmg Requirement in Section
802(e)(1) of the Implementing Recommendations of the 9/11 Commission
Act of 2007,.32 Op. O.L.C. 27, 43 (2008) (“Direct Reporting Require-
ment) (“We have long concluded that statutory provisions that purport to
authorize Executive Branch officers to communicate directly with Con-
gress without appropriate supervision . . . infringe upon the President’s
constitutional authority to protect. agmnst the unauthorized disclosure of
constitutionally privileged information.”). Because “statutes may not
override the constitutional doctrine of executive privilege,” they may not

“prohibit the supervision of the disclosure of any privileged information,
be it classified, deliberative process or other privileged material.” Au-
thority of Agency Officials, 28 Op. O.L.C. at 81. It niecessarily follows
that congressional committees’ rules of procedure may not be used to
override privilege or the Executive’s ability to supervise the disclosure of
privileged information.

The foregoing principles governed our analysis here. In order to control
the disclosure of privileged information, the President must have the
discretion to designate a representative of the government to protect this
interest at congressional depositions of agency employees. When employ-

9
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ees testify about information cteated or received during their employment,
they are disclosing the Executive Branch’s information. The same thing is
true for former employees.’ Yet, in many cases, agency employees will
have only limited experience with executive privilege and may not have
the necessary legal expertise to determine whether a question 1mphcates
a. protected privilege. Moreover, the employees® personal interests in
avoiding a conflict with the committee may not track the loriger-term
interests of the Executive Branch. Without an agency representative at
the deposition to evaluate which questions implicate executive privilege,
an employee may be pressed—wittingly or unwittingly—into revealing
protected information such as internal deliberations, attorney-client com-
munications, or national security information, See Nixon, 418 U.S. at
705-06; -Senate Select Comm., 498 F.2d at 731, Or the agency employee
may be pressed into respondmg to inquiries that are beyond the scope
of Congress’s oversight authority. See Barenblatt, 360 U.S. at 111-12
(“Congress may only investigate into those areas in which it may poten-
tially legislate or appropriate [and] cannot inquire into matters which are
within the éxclusive province of one of the other branches of the Govern-
ment.”).

Even if the President hasnot yet asserted a particular privilege, exclud-
ing agency counsel would diminish the President’s ability to decide
whether a privilege should be asserted. The Executive Branch cannot
foresee every question or topic that may arise during a deposition, but
if questions seeking privileged information are asked, agency counsel,
if present, can ensure that the employee does not impermissibly disclose
privileged information. See Memorandum for Rudolph W. Giuliani,
Associate Attorney General, from Theodore B. Olson, Assistant Attorney
General, Office-of Legal Counsel, Re: Congressional Demand for Deposi-
tion of Counsel to the President Fred F. Fielding at 2 (July 23, 1982)
(“A witness before a Congressional committee may be asked—under
threat of contempt—a wide range of unanticipated questions about highly
sensitive deliberations and thought processes. He therefore may be unable
to confine his remarks only to those which do not impair the deliberative
process.”). The President, through his subordinates, must be able to inter-
vene before that information is disclosed, lest the effectiveness of the

* See, e.g., Assertion of Executive Privilege Concerning the Dismissal and Replace-
ment of U.S. Attorneys, 31 Op. O.L.C. 1 (2007) (opinion of Acting Atforney General Paul
D. Clement) (¢oncluding that the President may assert executive privilege with respect to
testimony by two former White House officials).

10
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privilege be diminished. See Memorandum for Peter J. Wallison, Counsel
to the President, from Charles J. Cooper, Assistant Attorney ‘General,
Office of Legal Counsel at 2 (Sept. 8, 1986) (agency counsel attending
congressional interviews can advise “about the sensitivity of part‘icular
information and, if need be, to terminate the interview to avoid disclosure
of privileged information™). Accordingly, Committee Rule 15(¢) unduly
interferes with the President’s supervision of the disclosure of privileged
information by barrmg agency counsel from the deposition of an agency
employee concerning official activities.

These concerns were readily apparent in connection with the subpoenas
of Mr. Gore and Mr. Kline. In both instances, the Committee sought
information about communications among senior executive branch offi-
cials regarding official decisions. There was no doubt that the depositions
would implicate matters in which the Executive Branch had constitution-
ally based confidentiality interests. Indeed, in Mr. Gore’s March 7 inter-
view, the Commiittee repeatedly asked him questions concerning poten-
tially privileged matters—some of which a federal court had already held
were protected by privilege in civil discovery. See New Yorkv. U.S. Dep’t
ofCommei ce, 351 F. Supp.3d 502, 548 1.19 (S.D.N.Y.2019) (summariz-
ing discovery orders). And the Committee then noticed the deposition
precisely to compel answers to such questions. See April 10 Cummings
Letter at 3 (“The Department is well aware of the scope of the deposition,
based on the issues raised at Mr. Gore’s March 7 interview and the list of
18 [previously unanswered] questions provided by Committee staff.”).
In Mr. Kline’s May 1 interview, the witness was similarly instructed not
to answer a number of questions implicating the Executive Branch’s
confidentiality interests. Prohibiting agency counsel from attending the
depositions would have substantially impaired the Executive Branch’s
ability to continue to protect such privileged information and to make
similar confidentiality determinations in response to new. questions. The
Committee’s demands that the witnesses address questions already
deemed unanswerable by agency counselindicated that the exclusion of
agency counsel would have been intended, in no small patt, to circumvent
executive branch mechanisms for preserving conﬁdentlaht_y

B.

‘Committee Rule 15(e) also interferes with the President’s authority
to supervise the Executive Branch’s interactions with Congress. The
Constitution vests “[t]he executive Power” in the President, U.S. Const.
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art. IL, § 1, cl. 1, and requires himto “take Care that the Laws be faithfully
executed,” id, § 3. This power and responsibility grant the President the

“constitutional authority to supervise and control the activity of subordi-
nate officials within the executive branch.” The Legal Significance of
Presidential Signing Statements, 17 Op. O.L.C. 131, 132 (1993) (citing
Franklinv. Massachusetts, 505 U.S. 788, 800 (1992)); see also Constitu-
tionality of Statute Requiring Executive Agency to Report Directly to
Congress, 6 Op. Q.L.C. 632, 637 (1982) (“Constitutionality of Reporting
Statute™). As we have previously explained, “‘the right of the President to
protect his control over the Executive Branch [is] based on the flindamen-
tal principle that the President’s relationship with his subordinates must
be free from certain types of interference from the coordinate branches of
government in order to permit the President effectively to carry out his
constitutionally assigned responsibilities.”” Authority of HUD’s Chief
Financial Officer to Submit Final Reports on Violations of Appropriations
Laws, 28 Op. O.L.C. 248,252 (2004) (“Authority of HUD's CFO”) (quot-
ing Constitutionality of Reporting Statute, 6 Qp. O.L.C. at 638-39).

The President’s authority to supervise his subordinates in the Executive
Branch includes the power to control communications with, and infor-
mation provided.to, Congress on behalf of the Executive Branch. See
Direct Reporting Requirement, 32 Op. O.L.C. at 31, 39; Authority of
Agency Officials, 28 Op. O.L.C. at 80-81; ¢f. United States ex rel. Touhy
v. Ragen, 340 U.S: 462, 467-68 (1951) (upholding “a refusal by a sitbor-
dmate of the Department of Justice to submit papers to the court in re-
sponse to its subpoena duces tecum on the ground that the subordinate
[wa]s prohibited from making such submission by” a valid order of the
Attorney General). At a minimum, this responsibility includes the power
to know about, and assert authority over, the disclosures his subordinates
make to Congress regarding their official duties.

Congressional efforts to prevent the President from supervxsmg the Ex-
ecutive Branch’s interactions with Congress interfere with the President’s
ability to perform his constitutional responsibilities. We have long recog-
nized that statutes, “if construed or enforced to permit Executive Branch
officers to communicate directly with Congress without ‘appropriate
supervision by the President or his subordinates, would violate the consti-
tutional separation of powers and, specifically, the President’s Article Il
authority to supervise Executive Branch personnel.” Direct Reporting
Requirement, 32 Op. O.L.C. at 31-32, 39 (citing Authority of the Special
Counsel of the Merit Systems ‘Protection Board to Litigate and Submit
Legislation to Congress, 8 Op. O.L.C. 30, 31 (1984); Authority of HUD'’s
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CFO, 28 Op. O.L.C. at 252-53; duthority of Agency Officials, 28 Op.
O.L.C. at 80-82). It is on this basis that the Department has consistently
resisted congressional attempts to require, by statute, that executive
branch officials submit information to Congress in the form of reports
without prior opportunity for review by their superiors. See, e.g., id. at
34-39 (“[S]tatutory reporting requlrements cannot constitutionally be
applied to interfere with presidential supervision and control of the com-
munications that Executive Branch officers . . . send to Congress.”
Authority of HUD'’s CFO, 28 Op. O.L.C. at 252—-53 Access to Classzfed
Information, 20 Op. O.L.C. 402, 403-05 (1996); Inspector General Legis-
lation, 1 Op. O.L.C. 16, 18 (1977). |

Information sought in congressional depositions is no different. An
agency employee testifying about official activities may be asked to
disclose confidential information, yet the employee may lack the expertise
necessary to protect privileged information on his own. Nor will an em-
ployee’s private counsel always adequately protect such information.
Private counsel may not have the expertise to recognize all situations
raising issues of executive privilege, and in any event, recognizing such
situations and protecting prlvﬂeged information is not private counsel’s
job. Private counsel’s obligation is to protect the personal interests of the
employee, not the interests of the Executive Branch. An agency repre-
sentative, by contrast, is-charged with protecting the Executive Branch’s
interests during the deposition—ensuring that the information the em-
ployee provides to Congress is accurate, complete, and within the proper
scope, and that privileged information is not disclosed. The Committee’s
rule prohibiting agency counsel from accompanying an agency employee
to-a deposition would effectively, and unconstitutionally, require that
employee to report directly to. Congress on behalf of the Executive
Branch, without an adequate opportunity- for review by-an authorized
representative of the Executivé Branch.

C.

Having concluded that the Committee could not constitutionally bar
agency counsel from accompanying M. Gore or Mr. Kline to depositions,
we further-advised that the subpoenas that required them to appear with-
out agency counsel, over the Executive Branch’s objections, exceeded the
Committee’s lawful authority and therefore lacked legal effect. The
Committee could not constitutionally compel Mr. Gore or Mr. Kline to
appear under such citcumstances; and thus the subpoenas could not be
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enforced by civil or criminal means or through any inherent contempt
power of Congress.

This conclusion is consistent with our treatment of referrals to the De-
partment of contempt-of-Congress citations for criminal prosecution
under 2 U.S.C. §§ 192 and 194. We have opined that “the ctiminal con-
tempt of Congress statute does not apply to the President or presidential
subordinates who assert executive privilege.” Application of 28 U.S.C.
§ 458 to Presidential Appointments of Federal Judges, 19 Op. O.L.C. 350,
356 (1995); see also Whether the Department of Justice May Prosecute.
White House Officials for Contempt of Congress, 32 Op. O.L.C. 65,.65—
69 (2008) (concluding that the Department cannot take “prosecutorial
action, with respect to current or former White House officials who . .
declined to appear to testify, in response to subpoenas from a congres-
sional committee, based on the President’s assertion of executive privi-
lege™); Prosecution for Contempt of Congress of an Executive Branch
Official Who Has Asserted a Claim of Executive Privilege, 8 Op. O.L.C.
101, 101-102 (1984) (“Prosecution for Contempt™) (finding that “the
contempt of Congress statute was not intended to apply and could not
constitutionally be applied to an Executive Branch official” who followed
presidential insfructions to “assert[] the President’s claim of executive
privilege™). Nor may Congress “utilize its inherent ‘civil’ contempt pow-
ers to arrest, bring to trial, and punish an executive official who assert[s]
a Presidential claim of executive privilege.” Prosecution for Contempt,
8 Op. O.L.C. at 140 n.42. The fundamental constitutional principles
underlying executive privilege would be vitiated if any executive branch
employee following a direction to invoke the privilege could be prosecut-
ed fordoing so.

Slmllarly, we believe it would be unconstitutional to enforce a subpoe-
na against-an agency employee who declined to appear before Congress,
at the agency’s direction, because the committee ‘would not permit an
agency representative to accompany him. As-discussed above; having an
agency representative present at a deposition of an agency employee may
be necessary for the President to exercise his authority to supervise the
disclosure of privileged information, as well as to ensure that the testi-
mony ‘provided is accurate, complete, and properly limited in. scope.
Therefore, agency employees, like Mr. Gore and Mt. Kline, who follow
an agency instruction not to appear without the presence of an agency
representative are acting Iawfully to protect the constitutional interests of
the Executive Branch.
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Attempted Exclusion of Agency Counsel from Congressional Depositions.
I1I.

In reaching this conclusion, we considered the contrary argumerts ad-
vanced by the Committee in its April 10 and April 22 letters. The Com-
mittee’s principal argument was that prohibiting- agency counsel from
attending depositions of agency employees poses no constitutional con-
cern because Congress has the authority to “determine the Rules.of its
Proceedings.” U.S. Const. art. I, § 5, cl. 23 see April 10 Cummings Letter
at 2-3; April 22 Cummings Letter at 3. But congressional rulemaking
authority “only empowers Congress to bind itself.” Chadha, 462 U.S. at
955 n.21 (positing that the Constitution’s provision of several powers like
procedural rulemaking where each House of Congtess can act alone
reveals “the Framers® intent that Congress not act'in any legally binding
manner outside a closely circuniscribed legislative arena, except in specif-
ic and enumerated instances”). Such rulemaking authority does not grant
‘Congress the power to compel testimony from agency officials under
circumstances that interfere with the legitimate prerogatives of the Execu-
tive Branch.

Congress’s authority to make rules governing its own procedures does
not mean that the constitutional authorities of a co-equal branch of gov-
ernment are checked at the door. See Barenblatt, 360 U.S, at 112 (noting
that when engaging in oversight, Congress “must exercise its powers
subject to the limitations placed by the Constitution on governmental
action”). To the contrary, Congress “may not by its rules ignore constitu-
tional restraints.” United Statesv. Ballin, 144 U.S. 1, 5 (1892). Congress
may not, by statute, override the President’s constitutional authority to
control the disclosure of privileged information and to supervise executive -
branch employees. See Direct Reporting Requirement, 32 Op. O.L.C. at
43—44; Whistleblower Protections, 22 Op. O.L.C. at 100. It necessarily
follows that a committee may not accomplish the same result by adopting
arule governing its own proceedings.

The Committee alsojustified Committee Rule 15(e) on the ground that
it has been in place for a decade. See April 10 Cummings Letter at 3;
April 22 Cummings Letter at 3. But congressional committee use of
depositions is a relatively recent innovation, and historically such
“[d]epositions have been used in a relatively small number of major
congressional investigations.” Staff Depositions at 1. Moreover, commit-
tees proposing the use of depositions have previously faced objections
that they may improperly ““circumvent the traditional committee pro-
cess’” of hearings and staff interviews and may “compromise the rights of
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deponents.” Id. at 2; see supra pp. 3—4. Accordingly, the Committee’s
limited previous use of depositions from which agency counsel were
- excluded does not reflect a “long settled and established practice,” much
less one that has been met by acquiescence from the Executive Branch.
NLRB v. Noel Canning, 573 U.S. 513, 524 (2014) (internal quotation
marks and brackets omitted).

In addition, the Committee claimed that Rule 15(e) serves the purpose
of “ensur[ing] that the Committee is able to depose witnesses in forther-
ance of its investigations without having in the room representatives of
the agency under investigation.” April 10 Cummings Letter at 2; April 22
Cummings Letter at 3. But that assertion does no more than restate the
rule’s effect, without advancing any legitimate rationale for excluding the
agency’s representatives, much less one sufficient to alter the constitu-
tional calculus. The Comumittee here did not seek information concerning
the private affairs of agency employees or articulate any particularized
interest in excluding agency counsel. In fact, agency counsel appeared at
the staff interviews of both Mr. Gore.and Mr, Kline. In view of the Presi-
dent’s clear and well-established interests in protecting privileged infor-
mation and supervising the Executive Branch’s interactions with Con-
gress, the Commitiee offered no countervailing explanation for why it
would bé necessary to exclude any agency representative from these two
depositions.

Indeed, the Committee has not explained why, as a general matter, the
House needs to exclude agency counsel from depositions of agency offi-
cials. Agency representatives routinely accompany and support agency
employees during congressional hearings and staff interviews. See 4u-
thority to Pay for Private Counsel,41 Op. O.L.C. at *3 (“When congres-
sional committees seek to question employees of an Executive Branch
agency in the course of a congressional oversight inquiry of the agency,
the Executive Branch’s longstanding general practice has been foragency
attorneys to accompany the witnesses.”); Reimbursing Justice Department
Employees for Fees Incurr ed in Using Private Counsel Representation at
Congressional Depositions, 14 Op,-O.L.C. 132, 133 (1990) (“[W]hen
Department employees are asked in their official capacities to give oral
testlmony for a congressional investigation (whether at a hearing, inter-
view or deposition), a Department counsel or other representative will
normally accompany the witness.”); Representation of White House
Employees, 4B Op. O.L.C. at 754 (“[L]egitimate governmental interests”
are “[o]rdinarily . . . monitored by agency counsel who accompany execu-
tive branch employees called to testify before -congress'i'on‘a_l commit-
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tees.”). There is no basis for believing that this routine practice-diminishes
the Committee’s ability to acquire any information it may legitimately
. seek.*

In defending the exclusion of agency counsel, the Committee pointed
out that the witnesses may bring their private counsel to the depositions.
April 10 Cummings Tetter at 2; April 22 Cummings Letter at 3. But
allowing agency employees to be accompanied by private counsel is no
substitute for'the presence of agency counsel. In addition to imposing
unnecessary burdens on agency employees by requiring the retention of
private counsel, the practice does not adequately protect the agency’s
interests. As explained above, the President must be able tosupervise who
discloses executive branch information and under what conditions. An
employee’s private counsel, however, represents the interests of the
employee, not the agency, and “the attorney owes a fiduciary duty and a
duty of confidentiality to the employee, not the agency.” Authority to Pay
Jor Private Counsel; 41 Op. O.L.C. at *5; see also Representation of
White House Employees, 4B Op. O.L.C. at 754 (“[Alny counsel directed
to represent governmental interests must be controlled by the Govérn-
ment, and private counsel rétained by employees to represent personal
interests should not be permitted to assert governmental interests or -
privileges.”). Even if the private counsel may sometimes assist the agency
employee in protecting agency information, the Committee cannot require
the Executive Branch to rely upon the private counsel to make such judg-
ments. Private counse] is not likely to know as well as agency counsel
‘when a line of questioning, especially an unanticipated one, might intrude
upon the Executive Branch’s constitutionally protected interests.

Finally, we concluded that the Committee’s proposed accommoda-
tion—to make a separate room available for agency counsel at the two
depositions—was insufficient to remedy these constitutional concerns.
See April 10 Cummings Letter at 3; April 22 Cummings Letter at 3. That

*1In a similar vein, agency employees are routinely represented by agency counsel
in connection with depositions in civi] litigation and, where appropriate, agency counsel
will instruct agency employees not to answer questions that implicate privilege. Further,
as the Supreme Court recognized in Touhy, 340 U.S. 462, the head of an agency may
properly bar subordinate officials from disclosing privileged agency information; and
departments have accordingly enacted so-called Touhy regulations to ensure that privi-
leged information is appropriately protected by ageney officials in civil discovery. See,
e.g,28CF.R. §§16.21-16.29 (Depatrment of Justice Touhy regulations). Just as agency
counsel.may properly participate in ensuring-appropriate disclosures in depositions in
civil litigation, agéncy counsel may properly do so in congressional depositions.
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practice would put the onus on the agency employee and his private
counsel to divine whether the agency would have privilege concerns-about
each question, and then “request a break during the depositionto consult
with” agency counsel. April 10 Cummings Letter at 3; see April 22 Cum-
mings Letter at 3. Because this practice would Ieave such judgments
entirely up to the employee and his private counsel, as well as depend on
the discretion of the Committee’s staff to grant the requested break, it
would not adequately ensure that the agency could make the necessary
decisions to protect privileged information during the course of the depo-
sition. It also would prevent the Executive Branch from ensuring that the
testimony provided was accurate, complete, and properly limited in scope.

We recognize that there is at least one circumstance—an appéarance
before a grand jury—where a witness’s attorney must remain in a separate
room during questioning. See Fed. R. Crim. P. 6(d)(1); United States v.
Mandujano, 425 U.S. 564, 581 (1976). However, grand juries-can hardly
provide a model for congressional depositions, because they operate under
conditions of extreme secrecy; and there is a long-established practice of
excluding all attorneys for witnesses before the grand jury. See, e.g., Inre
Black, 47 F.2d 542, 543 (2d Cir. 1931); Latham v. United States, 226 F.
420, 422 (5th Cir. 1915). Committee Rule 15(e) not only lacks the histori-
cal pedxgree of grand-jury proceedmgs but the information collected in
congressional depositions is not inherently confidential. Indeed, the
Committee does not even have a categorical objection to allowing wit-
nesses to be accompanied by counsel. Rather, the rule permits witnesses
to be accompanied by counsel of their choice, provided that counsel does
not represent the agency as well. This targeted exclusionunderscores the
separation of powers problems.’

5 Indeed, the federal courts have recognized that “[t]here is a clear difference between
Congress’s legislative tasks and the responsibility of a grand jury.” Senate Select Comm.,
498 F.2d at 732;-see also Nixon, 418 U.S. at 712 n.19 (distinguishing the “constitutional
need for relevant evidence in criminal trials,” on the dne hand, from *the need for relevant
evidence in civil litigation” and “congressional demands for information,” on the other).
Congressional depositions appear more akin to depositions in civil litigation, ratherthan
grand juries, and in civil litigation it is well established that attorneys * ‘representing the
deponent” and attorneys representing “any party to the litigation™ have “the right to be
present” at-a deposition. Jay E. Grenig & Jeffrey S. Kinsler, Handbook of Federal Civil
Discovery.and Disclosure § 5:29 (4th ed. 2018).
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IV.

For the foregoing reasons, weconcluded that the Committee’s prohibi-
tion on agency counsel’s attendance at depositions 1mperm1s51bly in-
fringed on the President’s constitutional authority to protect information
within the scope of executive privilege and to supervise the Executive
Branch’s communications with Congress. Although the Executive Branch
must facilitate legitimate congressional oversight, the constitutionally
mandated accommodation process runs both ways. See dm. Tel. & Tel.
Co., 567 F.2d at 127, 130-31. Just as the Executive must provide Con-
gress with information necessary to perform its legislative functions,
Congress through its oversight processes may not override the Executive
Branch’s constitutional prerogatives. See Barenblatt, 360 U.S. at 112.
Here, the constitutional balance requires that agency representatives be
permitted to assist agency officials in connection with providing deposi-
tion testimony, including on matters that implicate privileged information.
Thus, we advised that the subpoenas purporting to compel Mr. Gore and
Mr. Kline to appear without agency counsel exceeded the Comnnittee’s
authority and were without legal effect.

STEVEN A. ENGEL

Assistant Attorney General
Office of Legal Counsel
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THE WHITE HOUSE

WASHINGTON

QOctober 8, 2019
The Honorable Nancy Pelosi The Honorable Adam B. Schiff
Speaker Chairman
House of Representatives House Permanent Select Comunittee o
Washington, D.C. 20515 Intelligence

Washington, D.C. 20515
The Honorable Eliot L. Engel

Chairnnan _ The Honorable Elijah E. Cummings
House Foreign Affairs Commiittee Chairman
Washington, D.C, 20515 House Committee on Oversight and Réform

Washington, D.C. 20515
Dear Madam Speaker and Messrs, Chairmen:

1 write on behalf of President Donald J. Trump in response to your numerous, legally
unsuppmted demands made as part of what you have labeled—-contrary to the <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>