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Mr. Mauro Albert Morales

Staff Director

U.S. Commission on Civil Rights

1331 Pennsylvania Avenue, NW, Ste. 1150
Washington, DC 20425

Dear Mr. Morales:

The Subcommittee on the Constitution and Limited Government is conducting oversight
of the U.S. Commission on Civil Rights. On July 26, 2024, the Commission issued a
memorandum, claiming that the staff director, rather than the Commissioners, is empowered to
appoint members to the Commission’s statutorily mandated State Advisory Committees
(SACs).! The Subcommittee understands that you have embraced this claim. By endorsing and
implementing this view, however, you have upended the Commission’s 65-year practice of
approving SAC members by a majority vote of the Commissioners.

The Civil Rights Act of 1957 established the Commission and charged it with “serv[ing]
as a bipartisan commission to collect and accumulate civil rights data upon which the President
and Congress could rely in making policy.””? Although Congress did not initially require the
establishment of SACs,® the Commission created them to “serve as the Commission’s eyes and
ears on the ground and advise the Commission about civil rights matter in their locales.” The
Commission’s early history shows that SAC appointments “were subject to approval by the

1 Memorandum from David Mussatt, Supervisory Chief, Reg’l Program Unit and David Ganz, Gen. Couns., U.S.
Comm’n on Civ. Rts., to Mauro Morales, Staff Dir., U.S. Comm’n on Civ. Rts. 1 (July 26, 2024) [hereinafter
“Mussatt-Ganz Memorandum”].

2 Kenneth L. Marcus, The Right Frontier for Civil Rights Reform, 19 GEo. MAsON U. Civ. RTs. L.J. 77, 89 (2008)
(citing H.R. ReP. NO. 85-291 (1957)).

3 The Civil Rights Act of 1957, Pub. L. No. 85-315, 71 Stat. 634. See also MARY FRANCES BERRY, AND JUSTICE
FOR ALL: THE UNITED STATES COMMISSION ON CIVIL RIGHTS AND THE CONTINUING STRUGGLE FOR FREEDOM IN
AMERICA 25 (2009).

4 About, FAQs, U.S. ComM’N ON CIv. RTs., https://www.usccr.gov/about/fags (last visited Nov. 18, 2024).
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Commission as a whole.”® In 1983, Congress mandated the establishment of SACs,® but did not
alter how the Commission appointed SAC members.’

Consistent with this historical practice, the Commission issued Administrative Instruction
5-9 (Al 5-9) in 2005, which codified that “Commissioners are responsible for appointments to
the State Advisory Committees. This Administrative Instruction applies to the recommendations
for appointment or reappointment submitted by the Staff Director to Commissioners for their
vote.”® In 2016, the Commission amended Al 5-9 to extend the terms of SAC members, but
maintained the established procedure for appointing them by a majority vote of the
Commissioners.®

The attempted usurpation of the Commission’s authority to appoint SACs exceeds the
authority granted to your position in statute. Congress conferred upon the Commission as an
entity, not the position of staff director, the power to “establish at least one such [SAC] in each
State and the District of Columbia composed of citizens of that State or District.”!? The statute
vests the staff director only with administrative power, not any powers or duties vested in the
Commission as a whole.!

To justify your actions, you have relied on a memorandum issued by two Commission
attorneys, Supervisory Chief of Regional Programs David Mussatt and General Counsel David
Gangz, interpreting an April 2024 General Services Administration final rule concerning Federal
Advisory Committee Management regulations.'? That rule added two additional subparts to
government-wide federal regulations outlining “the responsibilities of an agency head.”*® One
newly added subpart stated that the “agency head” must “[a]ppoint or invite individuals to serve
on committees, unless otherwise provided for by a specific statue or Presidential directive.”*

® FOSTER RHEA DULLES, THE CIVIL RIGHTS COMMISSION: 1957-1965 28-29 (1968).

642 U.S.C. § 1975a(d) (“The Commission may constitute such advisory committees as it deems advisable. The
Commission shall establish at least one such committee in each State and the District of Columbia composed of
citizens of that State or District.”).

1d. at § 1975a-C.

8 U.S. CoMM’N ON CIv. RTS., ADMIN. MANUAL, ADMIN. INSTRUCTION 5-9 § 3 (Mar. 23, 2005).

9U.S. ComM’N ON CIv. RTs., COMM’N BUS. MEETING 65-76 (June 17, 2016) (“Vote on Administrative Instruction
5-9 Governing the Appointments of State Advisory Committee Members™).

1042 U.S.C. §1975a(d).

11 See id. at § 1975b(a).

1241 C.F.R. Part 102-3; id. at § 102-3.105(a)-(l). The Federal Advisory Committee Act defines what constitutes a
Federal advisory committee and provides general procedures for the executive branch to follow for the operation of
these committees. 5 U.S.C. 8 1001 et seq.

1341 C.F.R. 8§ 102-3.105(a)-(1).

141d. at 102-3.105(k).
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The staff director, however, is not the Commission’s agency head.'® The Commission’s “agency
head” are, properly understood, the eight members who comprise the Commission.®

The Subcommittee is examining the circumstances that led to the Commission’s staff
director usurping authority properly reserved to the Commission itself. To assist the
Subcommittee’s oversight, please provide the following information:

1. All documents and communications referring or relating to the July 26, 2024,
memorandum from David Mussatt and David Ganz for Mauro Morales, including all
drafts and prior versions of the memorandum; and

2. All documents and communications referring or relating to the procedures used for
the appointment of SAC members, for the period of January 1, 2024, to the present.

Please provide these documents and communications as soon as possible, but not later
than 5:00 p.m. on January 29, 2025. The Committee on the Judiciary has jurisdiction to oversee
civil liberties pursuant to Rule X of the Rules of the House of Representatives.!’ If you have any
questions about this matter, please contact Committee staff at (202) 225-6906.

Thank you for your prompt attention to this matter.

Sincerely,

hip Koy
Chairman
Subcommittee on the Constitution
and Limited Government

cc: The Honorable Mary Gay Scanlon, Ranking Member, Subcommittee on the Constitution
and Limited Government

15 The Mussatt-Ganz memorandum tacitly acknowledges this, observing that the “USSCCR has a unique statutory
framework and resulting structure and this legal opinion does not opine on the definition of ‘agency head’ for any
purpose aside for [sic] GSA’s FACA regulations.” Mussatt-Ganz Memorandum, surpa note 1, at 2 (emphasis in
original).

16 42 U.S.C. § 1975(b). This remains the case even where the Commission has delegated certain functions listed in
41 C.F.R. § 102-3.105 to the staff director. Mussatt-Ganz Memorandum, supra note 1, at 1 (“Currently, the Staff
Director is responsible for performing all of the duties and functions contained in 41 CFR § 102-3.105(a) to (j).”).
Notwithstanding prior delegations of authority, the Commission has not delegated its authority to make SAC
appointments to the staff director.

7 Rules of the U.S. House of Representatives, H. Res. 5, 119th Cong. (2025).




