
 

 

 

 

 

 

October 10, 2024 

 

The Honorable Lina Khan 

Chair 

Federal Trade Commission 

600 Pennsylvania Ave., NW 

Washington, DC 20580 

 

Dear Chair Khan:  

 

During the 118th Congress, the Committee on the Judiciary and the Committee on 

Energy and Commerce have conducted oversight of the administrative state and the Federal 

Trade Commission (FTC).1 Through multiple hearings and letters, our oversight has revealed 

repeated efforts by the Biden-Harris FTC, under your direction, to take actions beyond its 

statutory authority, resulting in repeated failures and the waste of taxpayer resources. Recently, 

over the dissent of two Commissioners, you exceeded the scope of your authority under the FTC 

Act to settle an antidiscrimination and civil rights claim.2 The FTC has no authority in statute or 

existing legal precedent to enforce such a claim.3 To advance our oversight and to inform 

 
1 See, e.g., THE WEAPONIZATION OF THE FEDERAL TRADE COMMISSION: AN AGENCY’S OVERREACH TO HARASS 

MUSK’S TWITTER, INTERIM STAFF REPORT, H. COMM. ON THE JUDIC., U.S. HOUSE OF REPRESENTATIVES (Mar. 7, 

2023); ABUSE OF POWER, WASTE OF RESOURCES, AND FEAR: WHAT INTERNAL DOCUMENTS AND TESTIMONY FROM 

CAREER EMPLOYEES SHOW ABOUT THE FTC UNDER CHAIR KHAN H. COMM. ON THE JUDIC., U.S. HOUSE OF 

REPRESENTATIVES (Feb. 22, 2024); FISCAL YEAR 2024 FEDERAL TRADE COMMISSION BUDGET, H. COMM. ON 

ENERGY AND COM., U.S. HOUSE OF REPRESENTATIVES (APRIL 18, 2023);  THE FISCAL YEAR 2025 FEDERAL TRADE 

COMMISSION BUDGET, H. COMM. ON ENERGY AND COM., U.S. HOUSE OF REPRESENTATIVES (JULY 9, 2024); FEDERAL 

TRADE COMMISSION PRACTICES: A DISCUSSION ON PAST VERSUS PRESENT, H. COMM. ON ENERGY AND COM., U.S. 

HOUSE OF REPRESENTATIVES (SEPTEMBER 19, 2024); Letter from Rep. Jim Jordan, Chair, Comm. on the Judic., et al. 

to Hon. Lina Khan, Chair, Fed. Trade Comm’n, et al (Feb. 14, 2023); Letter from Rep. Jim Jordan, Chair, H. Comm. 

on the Judic. & Rep. Cathy McMorris Rodgers, Chair, H. Comm. on Energy and Com. to Hon. Lina Khan, Chair, 

Fed. Trade Comm’n. regarding the Chair’s lack of adherence to ethics advice (June 28, 2023); Letter from Rep. 

Cathy McMorris Rodgers, Chair, and Rep. Gus Bilirakis, Subcommittee Chair, H. Comm. on Energy and Com. to 

Hon. Lina Khan, Chair, Fed. Trade Comm’n, regarding Commissioner Christine Wilson’s resignation and staff 

issues at the FTC (Feb. 28, 2023); Letters from Reps. Cathy McMorris Rodgers, Chair, and Rep. Gus Bilirakis, 

Subcommittee Chair, H. Comm on Energy and Com., to Hon. Lina Khan, Chair, Fed. Trade Comm’n,  regarding 

FTC Commissioner Alvaro Bedoya’s ex parte notice (July 11, 2023 and Sept. 29, 2023); Letter from Rep. Jim 

Jordan, Chair, H. Comm. on the Judic. to Hon. Lina Khan, Chair, Fed. Trade Comm’n (July 9, 2024); Letter from 

Rep. Cathy McMorris Rodgers, Chair, H. Comm. On Energy and Com., and Rep. James Comer, Chair, H. Comm. 

on Oversight and Accountability, to Hon. Lina Khan, Chair, Fed. Trade Comm’n, regarding the Supreme Court 

decision of Loper Bright Enterprises v. Raimondo (July 18, 2024).   
2 See Concurring and Dissenting Statement of Comm’r Andrew N. Ferguson, Coulter Motor Co., LLC, Matter No. 

2220333 (Aug. 15, 2024) [hereinafter Ferguson Statement] and Dissenting and Concurring Statement of Comm’r 

Melissa Holyoak, Coulter Motor Co., LLC, FTC No. 2220333 (Aug. 15, 2024) [hereinafter Holyoak Statement]. 
3 Id. 
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potential legislative remedies,  we require additional information about the FTC’s use of the FTC 

Act as a civil rights and antidiscrimination statute. 

 

The FTC Act prohibits unfair or deceptive acts or practices.4 The FTC investigates and 

brings unfair and deceptive acts or practices enforcement actions through its Bureau of 

Consumer Protection.5 Typical consumer protection enforcement actions include financial scams, 

data security violations, and false advertising claims.6 Congress has on occasion passed laws 

authorizing additional specific authorities for the FTC. Congress passed the Equal Credit 

Opportunity Act (ECOA), making it “unlawful for any creditor to discriminate against any 

applicant, with respect to any aspect of a credit transaction.”7 Congress gave the FTC the power 

to enforce the ECOA, but that authority to challenge conduct under the ECOA does not 

accordingly permit the FTC to separately challenge conduct as “unfair discrimination” pursuant 

to the FTC Act.8  

 

On August 15, 2024, the FTC announced a settlement in FTC and State of Arizona v. 

Coulter Motor Company, LLC.9 In Coulter, the FTC alleged that a car dealership made 

misrepresentations to its consumers and, among other things, targeted one racial group with 

higher interest and more add-on products.10 The FTC determined this action was a violation of 

the FTC Act’s prohibition against unfair and deceptive acts and practices and the FTC’s authority 

under the ECOA.11 In the settlement complaint the FTC also alleged “unfair discrimination” 

under the FTC Act, even though the FTC Act contains no such authority.12 

 

Commissioners Andrew Ferguson and Melissa Holyoak concurred in bringing the ECOA 

claim to address discrimination, but dissented in part because the FTC does not have the 

authority to bring an “unfair discrimination” claim under the FTC Act.13 Both Commissioners 

Ferguson and Holyoak raised concerns not only because the FTC Act does not contemplate such 

claims, but the FTC making up such a claim and including it as part of a settlement agreement 

can set a dangerous precedent. 14  

 

In addition, both Commissioners explained that the FTC deciding unilaterally to extend 

its authority beyond its statutory mandate would contravene the Supreme Court’s decision in 

Loper Bright Enterprises v. Raimondo. 15 Under Loper, the Commission’s view of the scope of 

 
4 See 15 U.S.C. §45(a)(1). 
5 See FTC, Bureau of Consumer Protection, available at https://www.ftc.gov/about-ftc/bureaus-offices/bureau-

consumer-protection. 
6 See FTC, Bureau of Consumer Protection, Our Division available at https://www.ftc.gov/about-ftc/bureaus-

offices/bureau-consumer-protection/our-divisions (listing divisions bringing enforcement actions). 
7 See 15 U.S.C. §1691(a). 
8 See 15 U.S.C. §1691c(c). 
9 See Coulter Motor Company and Gregory Depola, FTC. No. 2223033 (Aug. 15, 2024). 
10 See Complaint, FTC, et al. v. Coulter Motor Company, LLC, at 3 (D. Az. Aug. 15, 2024). 
11 Id. (relying on 15 U.S.C §45, et. seq. and 15 U.S.C. §1691, et. seq.). 
12 See Complaint, FTC, et al. v. Coulter Motor Company, LLC, at Count IV (D. Az. Aug. 15, 2024). 
13 See generally Ferguson Statement and Holyoak Statement. 
14 Compare Letter from Lina Khan, Chair, Fed. Trade Comm’n to Rep. Jim Jordan, Chair, H. Comm. on the Judic. to 

Hon. (August 9, 2024) with Ferguson Statement at 6 and Holyoak Statement at 6. 
15 Ferguson Statement at 6 and Holyoak Statement at 6; 603 U.S. __ (2024). 
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the FTC Act no longer receives Chevron deference, so the Commission must convince a court 

that Congress authorized the Commission to use the FTC Act for civil rights enforcement.16  

 

Commissioner Holyoak explained that your attempt to expand the FTC’s “unfairness 

consumer protection into a comprehensive civil rights authority” creates “a new standard of 

liability that may have unintended and pernicious consequences.”17 Commissioner Ferguson 

observed the same, and added that your radical interpretation of FTC authority “rests on the 

premise that Congress adopted the broadest antidiscrimination law in American history in 1938, 

but that we failed to notice it had done so until 2022.”18 As both of their dissents in Coulter 

explain, your actions in that case are not authorized under the language of the FTC Act, defy 

recent Supreme Court precedent, and would likely fail in court. 19 

 

To further inform the Committees’ oversight of the administrative state and ongoing 

legislative efforts, we write to request a staff-level briefing regarding the FTC’s use of the FTC 

Act as a civil rights and antidiscrimination statute. Please schedule the briefing as soon as 

possible, but no later than 5:00 p.m. on October 24, 2024. 

 

The Committee on the Judiciary is authorized to conduct oversight of and legislate on 

matters relating to “[a]dministrative practice and procedure” and the “[p]rotection of trade and 

commerce against unlawful restraints and monopolies.”20 The Committee on Energy and 

Commerce is authorized by Rule X of the Rules of the House of Representatives to conduct 

oversight of and legislate on matters relating to “[c]onsumer affairs and consumer protection” 

and “[i]nterstate and foreign commerce generally”21 If you have any questions about this matter, 

please ask your staff to contact Judiciary Committee staff at (202) 225-6906 and Energy and 

Commerce Committee staff at (202) 225-3641.  

 

Sincerely, 

 

 

 

Jim Jordan     Cathy McMorris Rodgers 

Chairman     Chair 

Committee on the Judiciary   Committee on Energy and Commerce 

   

cc: The Honorable Jerrold Nadler, Ranking Member 

 Committee on the Judiciary 

 

 The Honorable Frank Pallone, Ranking Member 

 Committee on Energy and Commerce 

 
16 Ferguson Statement at 6 and Holyoak Statement at 6; 603 U.S. __ (2024). 
17 Holyoak Statement at 1. 
18 Ferguson Statement at 7. 
19 See Holyoak Statement at 6 and Ferguson Statement at 6. 
20 Rules of the U.S. House of Representatives, R. X (2023). 
21 Id. 


