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AMERICA’S IMMIGRATION SYSTEM: OPPORTU-
NITIES FOR LEGAL IMMIGRATION AND EN-
FORCEMENT OF LAWS AGAINST ILLEGAL
IMMIGRATION

TUESDAY, FEBRUARY 5, 2013

HOUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY
Washington, DC.

The Committee met, pursuant to call, at 10:28 a.m., in room
2141, Rayburn House Office Building, the Honorable Bob Goodlatte
(Chairman of the Committee) presiding.

Present: Representatives Goodlatte, Smith, Chabot, Bachus, Issa,
Forbes, King, Franks, Gohmert, Jordan, Poe, Chaffetz, Marino,
Gowdy, Amodei, Labrador, Farenthold, Holding, Collins, DeSantis,
Rothfus, Conyers, Nadler, Watt, Lofgren, Jackson Lee, Johnson,
Pierluisi, Chu, Gutierrez, Bass, Richmond, DelBene, Garcia and
Jeffries.

Staff Present: (Majority) Shelley Husband, Chief of Staff & Gen-
eral Counsel; Branden Ritchie, Deputy Chief of Staff & Chief Coun-
sel; Allison Halataei, Parliamentarian & General Counsel; George
Fishman, Counsel; Kelsey Deterding, Clerk; (Minority) Perry
Apelbaum, Staff Director & Chief Counsel; Danielle Brown, Parlia-
mentarian; and David Shahoulian, Counsel.

Mr. GOODLATTE. Good morning. This hearing of the Committee
on the Judiciary on America’s Immigration System: Opportunities
for Legal Immigration and Enforcement of Laws Against Illegal
Immigration will come to order. Today, we hold the first hearing
of the Judiciary Committee in the 113th Congress, and I will recog-
nize myself for an opening statement after I welcome the Ranking
Member.

This year, Congress will engage in a momentous debate on immi-
gration. This will be a massive undertaking with implications for
the future direction of our Nation. As such, we must move forward
methodically and evaluate this issue in stages, taking care to fully
vet the pros and cons of each piece.

This debate is often emotionally charged. That is because it is
not about abstract statistics and concepts, but rather about real
people with real problems trying to provide a better life for their
families. This holds true for U.S. citizens, for legal residents, and
for those unlawfully residing in the United States. I urge the Mem-
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bers of this Committee to keep that in mind as we begin our exam-
ination.

America is a Nation of immigrants. Everyone among us can go
back a few or several generations to our own relatives who came
to America in search of a better life for themselves and their fami-
lies.

But we are also a Nation of laws. I think we can all agree that
our Nation’s immigration system is in desperate need of repair, and
it is not working as efficiently and fairly as it should be. The Amer-
ican people and Members of Congress have a lot of questions about
how our legal immigration system should work. They have a lot of
questions about why our immigration laws have not always been
sufficiently enforced. And they have a lot of questions about how
a large-scale legalization program would work, what it would cost,
and how it would prevent illegal immigration in the future.

Immigration reform must honor both our foundation of the rule
of law and our history as a Nation of immigrants. This issue is too
complex and too important to not examine each piece in detail. We
can’t rush to judgment. That is why the Committee’s first hearing
will begin to explore ways to fix our broken system. Future hear-
ings will take place in the Immigration and Border Security Sub-
committee under the leadership of Chairman Gowdy.

Today we will begin our examination of the U.S. immigration
system by evaluating our current legal system and ways to improve
%t, as well as the history of the enforcement of our immigration
aws.

The United States has the most generous legal immigration sys-
tem in the world—providing permanent residence to over a million
immigrants a year. And yet, all is not well. Prospective immigrant
workers with approved petitions often have to wait years for green
cards to become available. So do their employers. It has gotten so
bad that the immigrant scholar, Vivek Wadhwa, who will be testi-
fying before the Committee today, states that “if I were a young
immigrant technologist in my mid-thirties, stuck on an H-1B visa
in America, and trapped in a middling job, I would probably have
decided to return to Australia or India.” What does this foretell for
America’s continued economic competitiveness?

Furthermore, legal permanent residents of the United States
have to endure years of separation before they can be united with
their spouses and minor children.

Our laws also erect unnecessary hurdles for farmers who put
food on America’s tables. Our agriculture guest worker program is
simply unworkable and needs to be reformed. At the same time, we
allocate many thousands of green cards on the basis of pure luck
through the Diversity Visa Lottery Program, and we allocate many
thousands of green cards to nonnuclear family members. Some
characterize this as “chain migration,” which, former Florida Gov-
ernor Jeb Bush has recently written, “does not promote the Na-
tion’s economic interests.”

It is instructive to note that while America selects about 12 per-
cent of our legal immigrants on the basis of their education and
skills, the other main immigrant-receiving countries of Australia,
the United Kingdom, and Canada each select over 60 percent of
their immigrants on this basis.
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These are just a few of the issues plaguing our legal immigration
system, not to mention the larger question of how to address the
estimated 10 million individuals unlawfully present in the U.S.
Whether or not America should become more like our global com-
petitors, we do need to have a serious conversation about the goals
of America’s legal immigration system.

Today, we will also discuss the extent to which past and present
Administrations have enforced our immigration laws, and whether
we believe those efforts have been sufficient and effective. This is
a crucial question. The year 1986 was the last time Congress
passed comprehensive immigration reform. At that time, Congress
granted legal status to millions who were unlawfully present in ex-
change for new laws against the employment of illegal immigrants
in order to prevent the need for future amnesties. However, these
“employer sanctions” were never seriously implemented or en-
forced. Even Alan Simpson, the Senate author of the 1986 legisla-
tion, has concluded that, despite the best of intentions, the law did
not satisfy “its expectations or its promises.”

This Committee needs to take the time to learn from the past so
that our efforts to reform our immigration laws do not repeat the
same mistakes. Regardless of the conclusions of this national con-
versation, I think we can all agree that America will remain true
to our heritage as a Nation of immigrants as well as a Nation of
laws.

I look forward to the testimony of all of today’s witnesses, and
now I turn to our Ranking Member, the gentleman from Michigan,
Mr. Conyers.

Mr. CONYERS. Thank you, Chairman Goodlatte. This is an impor-
tant hearing, and you started off on a very important analysis of
where we are. And I am not here to critique your presentation, but
to make my own. But I could summarize what I think we are going
to be addressing in three phrases: one, comprehensive; two, a path
to citizenship; and three, border security more than ever.

Well, let us take the one we can most easily agree on is border
security. It is improving. Well, there is always somebody that is
going to get through, but I think that we have a general consensus
about the ways that we may do a better job, and I would like to
just throw out that there may be a few Members of the House Judi-
ciary Committee that would like to go to the border and examine
this and talk with those who are responsible for it. And I propose
with the Chairman that we continue this discussion as these hear-
ings proceed.

Now, the notion of comprehensive immigration reform has been
pushed around and bandied about, but the fact of the matter is
that this is one big challenge that I don’t think we can handle on
a piecemeal basis. I mean, my experience with this subject tells me
that with 10-11 million undocumented people living among us, we
have got to approach this in terms of a more holistic way.

Now, I think that there must be an earned legalization process
that is fair, but firm, and that is not—that is not subject to a lot
of manipulation. And, you know, to my colleagues, there is in some
quarters among our citizens more agreement than there is some-
times in this body. And I am hoping, and I believe that it can be
done, that this Committee will rise above our political instincts and
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try to serve the Nation and these American citizens in a very im-
portant way.

I hope no one uses the term “illegal immigrants” here today. The
people in this country are not illegal. They are out of status, they
are new Americans that are immigrants, and I think that we can
forge a path to citizenship that will be able to pass muster. We
have got a Senatorial bipartisan support working very nicely thus
far. And if it pleases the Chairman, I would like to yield the rest
of my limited time—little time I have left to the gentleman Mr.
Luis Gutierrez, who is now back on the Committee, and who I cele-
brate.

Mr. GUTIERREZ. Thank you.

Mr. GOODLATTE. Mr. Conyers, the time has expired, but in rec-
ognition of the return of Mr. Gutierrez and your generosity, we will
yield him 1 minute to close your remarks.

Mr. CoNYERS. Thank you, sir.

Mr. GUTIERREZ. Thank you so much, Mr. Conyers, Congressman
Conyers, and Chairman Goodlatte. I expressed to Chairman Good-
latte that I had come back to the Committee, giving up 20 years
of seniority on Financial Services, because I believe that this Com-
mittee is that important. The Chairman said to me, don’t put too
much pressure on me.

I just wanted to share that I didn’t come here to undermine any-
one’s work and to challenge anybody’s work, but to work in a col-
laborative spirit with you, Chairman Goodlatte, with my colleagues
here, to frame a comprehensive immigration solution to our broken
immigration system.

I want to welcome the witnesses that are here today and just to
share with everyone this issue is important to me. And I didn’t
come here with an engineering degree, with a Ph.D. My mom had
a sixth-grade education, my dad didn’t graduate from high school,
but I think they did pretty well with their son.

And I have come here simply to say that while I don’t hold any
of these prestigious degrees either, that immigrants have come
here to do and to sweat and to toil in this country, and that if we
could just part from the premise, and that is, as Gandhi might
have said today, right, let us have politics with principles, because
the absence of one really leads us down a very treacherous road
that I don’t think America wants to live in.

So I thank you, Chairman Goodlatte, and I really look forward
to working with all of my wonderful colleagues here, and especially
Zoe Lofgren and Mr. Gowdy. I am looking forward to that Sub-
committee experience with the both of you. Thank you so much for
allowing me to express myself here this morning.

Mr. GOODLATTE. We are glad to have you back, Mr. Gutierrez.

And now it is my pleasure to recognize the Chairman of the Im-
migration Subcommittee, the gentleman from South Carolina Mr.
Gowdy, for his opening statement.

Mr. GowDY. Thank you, Mr. Chairman.

A couple of years ago, a young African author spoke at a high
school in South Carolina. Mr. Chairman, she was a beautiful, tal-
ented young woman, and when she looked at her arm to brush
away the hair from her eyes, I saw something I have never seen
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before, at least not in this country, which was someone’s hands
that had been cut off with a machete.

When she was 12 years old living in Sierra Leone, rebel soldiers
came to her village during the civil war. She tried to run. She tried
to hide. She asked God to let her die. But the soldiers found her,
and they cut off her hands and mockingly told her to go to the
President and ask for another pair. And that 12-year-old girl, Mr.
Chairman, remembered thinking to herself, what is a President?

Collectively, Mr. Chairman, we all understand why people want
to come to this country to escape persecution, to taste freedom and
liberty, to know that hard work and education and a level playing
field can combine forces to transform lives. Escaping conflict and
hardship is one thing, Mr. Chairman; picking a new home is an-
other. And America is picked because we are a country that em-
braces justice. We reward fairness. We are an a Nation of laws.
The poorest of the poor has the same standing in court as the rich-
est of the rich. We believe in the even application of the law be-
cause law provides order, structure, predictability, and security.

What we cannot become is a Nation where the law is enforced
selectively or not at all. What we cannot become, Mr. Chairman,
is a country where the laws apply to some of the people some of
the time.

The President from time to time, Mr. Chairman, says that he
wants a country where everyone plays by the same rules. With re-
spect, they aren’t called rules in this country, they are called laws,
and each of us takes an oath to enforce them, including those with
which we may disagree, because when the law is ignored or applied
in an uneven way, we begin to see the erosion of the very founda-
tion upon which this Republic was built. And make no mistake, Mr.
Chairman, as surely as today one may benefit from the noncompli-
ance or nonenforcement of a law, that same person will be clam-
oring to have the law enforced in another capacity.

So we seek to harmonize two foundational precepts, Mr. Chair-
man. Number one is humanity, and number two is the respect for
the rule of law. And history is whispering, as you noted, Mr. Chair-
man, that we have traveled this road before. In 1986, we were told
that immigration had been settled once at for all. We were told
that in exchange for secure borders and employment verification,
those who entered the country illegally would not suffer the full
panoply of legal consequences. In the minds of many, Mr. Chair-
man, the country got amnesty, but is still waiting 25 years later
on the border security and the employment verification.

So here we are back again, asking our fellow citizens to trust us,
and many, despite ourselves, Mr. Chairman, remain open to legis-
lative expressions of humanity and grace, but they will be watching
skeptically to see if we are serious about enforcing the rule of law.
Are we serious about ending the insidious practice of human traf-
ficking? Are we serious about punishing those who prey on folks
with false promises and fraudulent documents? Are we serious
about border security and employment verification? Are we serious
about making this the last last time we have this conversation, or
are we simply playing political games with people’s lives and un-
dercutting the respect for the rule of law, which ironically is the
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very reason they seek to come to this country in the first place? We
shall see.

I yield back.

Mr. GOODLATTE. I thank the gentleman.

And it is now my pleasure to recognize the gentlewoman from
California, Ms. Lofgren, the Ranking Member of the Immigration
Subcommittee.

Ms. LOFGREN. Thank you.

Mr. Chairman, I congratulate you on holding this hearing, our
Committee’s first hearing, on our broken immigration system. I ap-
preciate that gesture, as I do your recent public statement that you
are open to reform, and that America does not need a “trail of
tears” to the border.

I congratulate Mr. Gowdy as well on his chairmanship, and I
look forward to working with him to find that balance between re-
spect for the rule of law as well as our morality and humanity. I
look forward to working with both of you in a bipartisan manner
on these reform efforts.

But as we move forward, we need to recognize that our broken
system does immeasurable harm every day that it goes
unreformed. A trail of tears to the border is not that far off from
the system we currently have. Every day our system tears families
apart, husbands from their wives, parents from their children. If
we want a moral and humane system, we have a lot of work to do.
America is ready for us to do that work.

I participated in the immigration debate during my 18 years in
Congress and long before that as an immigration attorney and law
professor teaching immigration law. Today the country is past the
point of debating whether we need reform. They are simply count-
ing on us to get it done. And the growing bipartisan consensus
means, I think, that we can get it done. Conservative leaders from
Jeb Bush and Karl Rove to Sean Hannity and Bill O’Reilly have
signaled support for comprehensive reform efforts including a path
for undocumented immigrants. Even Rush Limbaugh told Senator
Marco Rubio that his efforts for immigration reform are admirable
and noteworthy and recognize reality.

We have also seen Members in both parties in the House and
Senate voice strong support for immigration reform,we know, with
the bipartisan Blueprint for Immigration Reform released last
week by eight Senators, and there are similar bipartisan discus-
sions in the House. It will take such bipartisanship to solve this
problem, and I am hopeful that this is the year we finally enact
top-to-bottom reform of our immigration laws.

As we will hear today, our current system is dysfunctional in
many ways, keeping families apart for decades and hindering eco-
nomic growth and American global competitiveness. Designing a
sensible, legal immigration system is critical to preserving the rule
of law. We need a legal immigration system that works so that
workers and families who want to come here are able to go through
that system rather than around it.

Yet, despite the incredible need to reform the system, all we have
done is enforce the heck out of it, especially over the last several
years. We are now removing record numbers of undocumented im-
migrants each year, while attempted border crossings are at their
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lowest levels in more than 40 years. According to experts, net flight
migration from Mexico is now zero and likely lower than that.

Every year we spend more money on immigration enforcement,
nearly $18 billion per year, than on all other Federal law enforce-
ment combined. All of this enforcement hasn’t solved the problem,
and it should not be used to delay top-to-bottom reform of our laws.

What needs to be done is not that complicated. We know a re-
form bill must include additional border enforcement as well as em-
ployment eligibility verification to secure the workforce. We need to
reform our employment visa system so that tech companies, farm-
ers, and other U.S. businesses have access to needed workers. And
we need to reform the family system to help keep families together.
We also need to provide a way for 10- or 11 million undocumented
immigrants to come out of the shadows, get right with the law in
a way that is fair and practical.

A few words of caution. First, partial legalization as some are
suggesting is a dangerous path. We need only to look at France and
Germany to see how unwise it is to create a permanent underclass.
What makes America special is that people come here, assimilate,
and become American with all of the rights and responsibilities
that citizenship bestows. With the exception of slavery and the Chi-
nese Exclusion Act, our laws have never barred persons from be-
coming citizens, and we should not start now.

Second, we must not fall into the trap of calling for piecemeal re-
form. As Governor Jeb Bush recently wrote in the Wall Street
Journal, Congress should avoid such quick fixes and commit itself
instead to comprehensive immigration reform. Immigration, as he
points out, is a system, and it needs systematic overhaul.

Finally, we must make it easier to keep critical workers who can
keep America competitive and grow our economy, but we should
not do so by closing the door on family-based immigrants. Family
unity has been the bedrock of our immigration system since the
Immigration and Nationality Act was enacted in 1952.

In addition to strengthening American families, family-based im-
migration plays an important role in bolstering our economy. Re-
search shows that immigrants, most of whom come here through
the family system, are twice as likely to start businesses in the
U.S. as native-born people, and immigrant businesses, including
small non-tech businesses, have grown at 2.5 times the national av-
erage.

I often say I am glad that Google is in Mountain View rather
than Moscow. Like Intel and Yahoo!, Google was founded by an im-
migrant, but it is worth noting that none of the founders of these
companies came to the United States because of their skills. Sergey
Brin, Jerry Yang, Andy Grove all came here through our family-
based system or because they were refugees or the children of refu-
gees. What made these founders special were the traits they share
with immigrants of all kinds: entrepreneurism, risk taking, a de-
sire for a better life. These are among the most admired values in
our country, as it should be, because it is the secret sauce that
makes America great.

From Alexander Hamilton to Andrew Carnegie to Albert Ein-
stein, we are a Nation forged by immigrants. It is time we fully
embrace that immigration is good for our country. It is time we do
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our part to devise a way for the people who have enough get-up-
and-go to get up and go and come to our shores, and bring their
talent and contributions to our society and to our economy, and to
become Americans with us.

Thank you very much, Mr. Chairman, and I yield back.

Mr. GOODLATTE. I thank the gentlewoman.

Without objection, all other Members’ opening statements will be
made a part of the record.

[The prepared statement of Mr. Bachus follows:]



OPENING STATEMENT OF THE HON. SPENCER BACHUS ON “AMERICA’S
IMMIGRATION SYSTEM”

Chairman Goodlatte, thank you for calling this hearing and let me say that I am pleased to
resume my service on the Judiciary Committee.

America is a land of immigrants. In fact, the story of America cannot be told without telling the
stories of immigrants from all over the world who have come here to pursue their individnal
dreams. Their successes have enrichened our nation throughout countless generations.

Many countries have struggled with the concept of “E Pluribus Unum” — out of many, one —~ and
are plagued by bitter societal divisions. The American experience has always been unique in a
way that the words of President Theodore Roosevelt captured very well.

“Americanism is a question of principle, of purpose, of idealism, of character,” said Teddy
Roosevelt, “not a matter of birthplace, or creed, or line of descent.”

If we are to honor this tradition, we must have an immigration system that works both for
hopeful immigrants and for our existing citizens, Unfortunately, because of illegal immigration,
that is not the case right now. In turn, the failures of our current federal immigration system
have put states in very difficult positions.

Tllegal immigration has a number of adverse consequences, including reducing support for lawful
immigration. Having conducted a tour of the U.S.-Mexico border myself, I have seen the
burdens that illegal immigration place on states and communities as well as the dangers posed by
a border is not fully controlled. That is why I have been a strong supporter of legislation to
secure our borders and why I consider it the most important element of any immigration reform
initiative.

Among many other issues, we need to review the way that work visas and permits are allocated.
The STEM Act that this House passed last session with my support represented one such
thoughtful solution to improving the immigration processing system and promoting economic
growth in the U.S.

There will be many issues raised during any review of our nation’s immigration policy. In fact, I
will enter into the record an article by Jonathan Last from this weekend’s Wall Street Journal for
my colleagues’ consideration, It is understandable that the debate will likely invoke strong
emotions. The committee process offers a forum for productive dialogue. We start off knowing
that America is a land of great compassion, but that we must be a nation firmly based on the rule
of law and respect for the law.

Mr. Chairman, thank you again for convening this hearing and I look forward to hearing from
today’s witnesses.
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[The prepared statement of Mr. Collins follows:]

Judiciary Committee Hearing on: America’s Immigration System: Opportunities
for Legal Immigration and Enforcement of Laws against lilegal Immigration
Statement for the Record
Congressman Doug Collins (GA-09)

1 am pleaséd that Chairman Goodlatie has chosen to hold this hearing to address
the important and timely topic of immigration reform. As we assess the needs of our
border communities, high-tech businesses, our agriculture communities, and the
American taxpayer, we cannot neglect the past. In 1986, comprehensive immigration
reform legislation was passed, providing a path to citizenship for illegal immigrants and
stronger border enforcement. Advocates of the legislation claimed that this reform would
effectively end the problem of illegal immigration. Unfortunately, the 1986 reforms only

exacerbated the flaws in our immigration system.

In 1988, there were an estimated 5 million illegal immigrants. That number has
skyrocketed to over 11 million today. In the state of Georgia, $2.4 billion dollars is spent
on illegal immigration every year, costing Georgian families an estimated $743 dollars
annually. The current administration claims to understand the negative impact that
illegal immigration has on our economy, yet their policies have been ones of de facto
amnesty. As we move forward with discussions and debate over reforms to our
immigration system, | am concerned that we will enact many of the same failed policies

of the 1986 legislation, and expect different resuits.

This year alone, the administration has weakened the Secure Communities
program—even haiting roll-out of the program in some states; closed over 1,600

deportable cases; reduced screening for visa applicants; created a public advocate
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position to lobby for illegal immigrants; pulled Naticnal Guard troops from the border;
made plans to close nine Border Patrol stations; sued states who attempted to enforce

immigration laws currently on the books; and moved to defund the 287(g) program.

While we are a country founded by immigrants, we are also founded on-a
fundamental respect for the rule of law. America has a genercus legal immigration
system. We understand and appreciate the ideas, talent and innovation that immigrants
bring to America. But rewarding those who break our laws by granting amnesty does a
disservice to those who entered our country legally. As we discuss potential reforms for
the nation’s immigration policy, let us not blur the distinction between immigration and

illegal immigration.

Mr. GOODLATTE. And we will turn now to our very distinguished
first 1panel of witnesses. And I will begin by introducing that first
panel.

Our first witness on this panel is Mr. Vivek Wadhwa, a visiting
scholar at the University of California-Berkeley, a senior research
associate at Harvard Law School, and Director of Research at the
Center for Entrepreneurship and Research Commercialization at
Duke University. He is also a faculty member and advisor at Sin-
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gularity University, and writes a regular column for both The
Washington Post and Bloomberg BusinessWeek.

Last year, his book, The Immigrant Exodus: Why America is Los-
ing the Global Race to Capture Entrepreneurial Talent, was named
a “Book of the Year” by The Economist magazine.

Mr. Wadhwa received his Bachelor’s degree from the University
of Canberra in Australia, and received his M.B.A. from New York
University’s Stern School of Business, and we thank him for com-
ing today.

Our next witness is Mr. Michael Teitelbaum, who currently
serves as the Senior Director of the Alfred P. Sloan Foundation.
From 1980 to 1990, he served as 1 of 12 Commissioners of the U.S.
Commission for the Study of International Migration and Coopera-
tive Economic Development. Prior to this he served as a Commis-
sioner of the U.S. Commission on Immigration Reform, which com-
pleted its work in December 1997.

Mr. Teitelbaum received his Bachelor’s degree from Reed College,
and subsequently earned his Ph.D. in Demography from Oxford
University, where he was a Rhodes Scholar. We are glad to have
him joining us today.

The third member of this first panel is Dr. Puneet Arora, cur-
rently serving as the Vice President for Immigration Voice, a coali-
tion of 75,000 highly skilled foreign professionals. He also serves as
the Medical Director for Genentech, a biotech firm in San Fran-
cisco, California. Dr. Arora joined Amgen in 2008 as Clinical Re-
search Medical Director, then Genentech in 2011. He has been a
volunteer with Immigration Voice since 2006, and leads the Physi-
cian’s chapter as well as the Minnesota and Southern California
chapters.

Dr. Arora received his medical degree from the All India Insti-
tute of Medical Sciences in 1994. He completed his residency train-
ing in Internal Medicine at Southern Illinois School of Medicine in
1999, and received fellowship training in Endocrinology, Diabetes,
and Metabolism at New York University School of Medicine. He
practiced in a medically underserved area and was subsequently
granted a National Interest Waiver for permanent residence in the
United States by USCIS. We thank Dr. Arora for serving as a wit-
ness today as well.

Our final witness is the Honorable Julian Castro, mayor of San
Antonio, Texas. First elected in 2009 and reelected in 2011, Mayor
Castro earned his undergraduate degree from Stanford University
with honors and distinction in 1996, and a juris doctorate from
Harvard Law School in 2000. In 2001, at the age of 26, Castro be-
came the youngest elected city councilman at that time in San An-
tonio history. Mayor Castro’s brother, Joaquin, serves in the U.S.
House of Representatives.

We are pleased to have the mayor with us today, and I will turn
to the gentlewoman from Texas Ms. Jackson Lee for 15 seconds of
additional welcome to the mayor.

Ms. JACKSON LEE. Thank you, Mr. Chairman. Thank you very
much.

Mayor Castro is particularly well placed and unique for this role
as a witness today. I would like to welcome his as a fellow Texan.
I know that his brother, a Congressperson, Member of the U.S.
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House of Representatives, has already done so, but as a mayor of
one of the world’s international cities, who sees people coming from
all backgrounds, you are well placed to understand what immigra-
tion and the opportunities and contributions that immigrants and
those who come to this country for better opportunity can con-
tribute, and I thank you so very much for your leadership of your
city and your presence here today. Welcome, fellow Texan.

I yield back, Mr. Chairman.

Mr. GOODLATTE. Thank you, Ms. Jackson Lee. And I now turn
to the former Chairman of the Committee and the gentleman from
San Antonio, Texas, Mr. Smith for a comparably calculated 15 sec-
onds of welcome.

Mr. SMITH. Thank you, Mr. Chairman. I will try to stick to the
15.

I, too, wanted to welcome the mayor of my hometown, San Anto-
nio. Mayor, as we both know, San Antonio is a wonderfully livable,
tricultural city, and you have done a great job representing us in
so many ways. So welcome today. And also I want to say to you
that I enjoy serving with your brother in Congress, who is sitting
behind you as well. And we will talk more and look forward to your
testimony as well.

Mr. GOODLATTE. Welcome to all of our witnesses, and we will
begin with Mr. Wadhwa.

TESTIMONY OF VIVEK WADHWA, DIRECTOR OF RESEARCH,
PRATT SCHOOL OF ENGINEERING, DUKE UNIVERSITY

Mr. WADHWA. Chairman Goodlatte, Members of the House Com-
mittee, thank you for giving me a chance to speak to you.

You know, being here in D.C., it is very easy to be pessimistic.
Everything about here, we worry about China, whether they are
going to rule the future. We worry about shortages. We worry
about everything in the world. And when you are worried about a
lack of resources, shortages, and you worry about countries like
China taking over the world, you become very pessimistic. You
begin to wonder if there are shortages of engineers or a glut of en-
gineers. In fact, some of the debates we will have is are we grad-
uating too many scientists?

All of this is based on a perspective of yesterday. You know, the
United States has a way of reinventing itself. Every 30 or 40 years
we get really, really worried about ourselves, and we start devel-
oping an inferiority complex, wondering why the rest of the world
is better than we are. And then we wake up and realize that, hey,
we are ahead again.

The United States is in the middle of another reinvention right
now. As we speak, we are in the middle of the next major rebound.
Technology is changing the entire landscape and giving Americaits
edge back, so much so that—let us start with manufacturing. I will
give you a crash course in exponential technologies.

You know, just like we saw oil being something we worried
about, we worried about running out of oil, now you have news-
papers writing about “Saudi America.” Fracking came along. With-
in 5 years it changed our entire perspective of oil. That is just one
small thing.
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Look at computing. Five years ago none of you would ever have
used smartphones or been on Twitter or social media. Now all of
us do that. Well, practically all of us do that. But the point is that
we carry in our pockets more computing power than existed the
day we were born. Think about it. Thirty years ago we would have
banned this device because it was more powerful than a Cray
supercomputer. Today it sits in our pocket waiting for us to check
emails. That is how fast computing has advanced.

The same thing is happening in manufacturing. If you look at the
advances in robotics, in artificial intelligence, and 3D printing,
within the next 5 to 7 years, my prediction is that China’s manu-
facturing industry will be toast; that it will start coming back to
America like we never imagined before.

You know, we have debates about health care. We worry about
multitrillion-dollar deficits and our system becoming bankrupt.
Health care is advancing like you can’t imagine. Between digital
medicine and genomics, there are major advances happening.
There is the quantified self. For example, I am a heart patient. My
iPhone case is an EKG machine. I hope none of you have ever had
heart problems or never had to get an EKG done. They are really
painful. I attach the two leads on my iPhone. It does a complete
EKG for me. I can email that EKG to my cardiologist. The way
technology is going, 2 or 3 years from now I won’t need a cardiolo-
gist to be read my EKG. It will be read by a computer on the cloud.

This same type of technology is being built in many other areas,
which means we have preventative medicine. We will be able to
save, you know, tremendous amounts of money on curing disease
because we will prevent it. This is happening regardless of what we
do. This is happening at light speed.

We also have advances happening in other fields. For example,
in California, we have the Google self-driving car. By the time it
is released later in this decade, it is going to change the face of cit-
ies. A third of the land use in cities is for parking. We get stuck
in traffic jams; 30,000 highway deaths. All of these things can be
eliminated by one new invention. Also, 90 percent of the energy we
ulse on transportation can be used by automated self-driving vehi-
cles.

There are major advances happening in education. These type of
technologies are still expensive right now. In India they are going
to be giving kids in school and teachers tablets which are bigger
than this, as sophisticated as the iPhone 1 was for $20. Within the
next 5 years, you are going to have another 3 billion people coming
on the Internet worldwide.

Look at the revolution that telephones and then social media cre-
ated in the Middle East. In China, the government is quaking be-
cause its people are connected, they can talk to each other. Imagine
what happens over the 5 or 7 years when the entire world comes
online with technology.

These are the sort of Earth-changing things that are happening,
and it is all because of technology. And who is driving technology?
Skilled immigrants are. People like me, engineers, scientists. It is
a whole assortment of people that are driving these changes. And
guess what? Until recently, 52 percent of the start-ups in Silicon
Valley, the most innovative place on this planet, were immigrants.
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So the people who were driving this boom I am talking about, this
technology which is reinventing America, are skilled immigrants.

Representative Gutierrez, I understand what you said about your
parents not having been educated and the fact that things were
very different. In an era in which, you know, skilled labor didn’t
have as much value as today, it made sense that we definitely need
the unskilled workers. There is no doubt about that. But in this
new era, it is all about skill. The people who are making this hap-
pen are engineers, scientists, doctors, most importantly entre-
preneurs.

So we have a choice right now. We can either trip up the entre-
preneurs who are going to reinvent America and save the world,
or we can fix this problem instantly and create a better world, be-
cause we have the ability right now to solve humanity’s grand chal-
lenges. We can create unlimited energy, unlimited water, unlimited
food. We can create security which protects us from threats. We
can do all of this and maybe things right now, the new technology,
and all within the next 5 or 7 years.

I can almost guarantee that 5 years from now we are going to
be debating how do we distribute some of the abundance we are
creating? Because just like we are talking about oil being abun-
dant, we are going to be talking about many other things becoming
abundant. We will have different debates over here.

But it is imperative that we, you know, allow Silicon Valley, our
entrepreneurs, our technologists to do their magic and to save us.
A strong America is important for the world. We can solve the
world’s grand challenges, and immigration is one of the keys to
making it happen.

Thank you.

Mr. GOODLATTE. Thank you, Mr. Wadhwa.

[The prepared statement of Mr. Wadhwa follows:]
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Testimony of Vivek Wadhwa
To the U.S. House of Representatives
Full Judiciary Committee Hearing

“America’s Immigration System: Opportunities for Legal Immigration and
Enforcement of Laws against lllegal Immigration”

February 5, 2013

Chairman Bob Goodlatte and members of the Judiciary Committee, [ want to thank you for
the opportunity to submit my testimony and share my thoughts on the importance of
immigration reform.

Being in Washington DG, it is very easy to be pessimistic. We worry about our
competitiveness and wonder whether the future does indeed belong to China, as some
people say. We fear that America will stop innovating and that its economy will stagnate;
that we will be fighting for limited resources. We therefore debate whether there are
shortages of engineers or a glut. In our dark moments, we try to raise trade barriers and
keep foreigners out.

I am here to tell you that these fears are largely unfounded and that the future is ours to
lose. America has a way of constantly reinventing itself and reaching new heights. This is
what is happening now; America is in the midst of its next great rebound. Its scientists and
entrepreneurs are setting the wheels in motion to solve humanity’s grand challenges—in
areas such as health, energy, food, education, water, and security. This will be the most
innovative decade in human history—when we begin to go from worrying about shortages
to worrying about how to share the abundance that we are create.

The decisions we make on immigration will either facilitate this rebound or trip up the
entrepreneurs who are working to make it happen. Let me briefly explain the advances |
am talking about so that you understand the increasing importance of a skilled workforce.

We have seen how computers are becoming more powerful year by year as prices drop. In
the technology industry, this advance is known as Moore’s Law. It's notjustin computer
hardware; the same exponential growth is happening in an assortment of other
technologies.

Take the manufacturing industry. Advances in robotics, artificial intelligence, and 3D
printing are dramatically reducing the costs of manufacturing and making it possible to
create new types of products. These technologies are rapidly eroding China’s cost
advantage. It is very likely that, within a few years, we will reach the tipping point when it
becomes cheaper to manufacture in the U.S. than in China. Note how fracking technology
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has rejuvenated America’s oil industry. We are about to see an even greater rejuvenation
in American manufacturing.

Advances in digital medicine and genomics are also transforming the health-care industry.

Inexpensive sensor-based devices are allowing us to start monitoring our health so that we
can prevent disease and dramatically reduce health-care costs. Entrepreneurs are building
iPhone apps that act like medical assistants and detect disease; smart pills that we swallow
in order to monitor our internals; and body sensors that monitor heart, brain, and body
activity. These new devices empower the patient to monitor and improve their own health.
[ am a heart patient, and carry an AliveCor heart monitor that can perform an instant EKG if
[ ever need it, for example.

Advances in DNA sequencing are opening up new possibilities for advancing health care.
Full human-genome sequencing cost billions of dollars a decade ago. It now costs
thousands of dollars, and will come to cost less than a blood test. Scientists and engineers
are discovering the correlations between disease, lifestyle, and genome. I[n the future it will
be possible for doctors to prescribe the most patient-appropriate medicines based on a
person’s DNA.

This is just the tip of the iceberg. There are similar advances happening in other fields
where technology can be applied. Google is developing an Artificial Intelligence-based self-
driving car that can change the face of cities by eliminating the need for parking spots,
eliminate highway fatalities and traffic congestion, and dramatically reduce fuel
consumption. New education technologies are changing the way we can teach and bring
knowledge to the masses. Advances in nanotechnology are allowing us to develop new
types of lighter and stronger materials such as carbon nanotubes, ceramic-matrix
nanocomposites, and new carbon fibers.

All of these advances are being made by entrepreneurs working hand in hand with
engineers, scientists, physicians, and researchers. Foreign-born workers are leading the
charge in all of these fields.

In the era of exponential technologies that we are entering, education and skill matter more
than ever. Small teams of people can do what was once possible only for governments and
large corporations—solving grand problems. Diversity in background, in field of
knowledge, and in thinking are great assets. We need the world's best and brightest more
than ever before. Yet, as the research of my team at Stanford, Duke, and UC-Berkeley has
shown, our visa policies are doing the opposite: chasing away this talent.

Our earlier research had determined that from 1995 to 2005—the time of the Internet
boom—52% of Silicon Valley’s startups were founded by people born abroad—people like
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me. When we updated our research recently, we found that this proportion had dropped to
44%. This was historically unprecedented.

Foreign students graduating from American colleges have difficulty in finding jobs because
employers have difficulty in getting H1-B visas. Those graduates who are lucky enough to
getajob and a visa and who decide to make the U.S. their permanent home find that it can
take years—sometimes more than a decade—to get a green card. If they have ideas for
building world-changing technologies and want to start a company, they are usually out of
luck, because it is not usually possible for people on H1-B visas to work for the companies
they might start.

The families of would-be immigrants are also held hostage to the visa-holder’s immigration
status. The spouses of H1-B workers are not allowed to work, and, depending on the state
in which they live, they may not even be able to get a driver’s license or open a bank
account. They are forced to live as second-class citizens.

Not surprisingly, many are getting frustrated and returning home. We must stop this brain
drain and do all we can to bring more engineers and scientists here. Contrary to what anti-
immigrants groups say, these people expand the economy and create jobs for Americans.

In my book The Immigrant Exodus, | prescribed seven fixes to stem the tide and to attract
the world’s best and brightest to America:

Increase the numbers of green cards available to H-1B holders

Allow spouses of H-1B visa holders to work

Target immigration based on required skills

Allow H-1B Holders to change jobs without requiring sponsorship renewal
Extend the term of OPT for foreign students from one to four years
Institute the Startup Visa

Remove the country caps on green-card applications.

NSO UL W

The bottom line is that Congress needs to double down and pass legislation which ensures
that the supply of employment-based green cards matches the demands of a knowledge
economy. Needless to say that at the same time, we need to improve U.S. education and
ensure U.S. workers have the right skills and experience for the new era of technology and
rapidly changing and competitive global economy.

As I concluded in my book, we need to do all this because a vibrant United States that opens
its doors to skilled immigrants will provide a greater benefit to the rest of the world than a
closed, shriveling United States because the rules by which the US practices the game of
economic development, job formation and intellectual capital formation grow the global
economic pie. And the ethos that drives America’s entrepreneurs and inventors, and has
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driven US policy until very recently, is critically important for the continued development
of the global economy. Not only will these entrepreneurs better the U.S., but they will better
humanity, they will solve our Grand Challenges.

Mr. GOODLATTE. Mr. Teitelbaum, welcome.

TESTIMONY OF MICHAEL S. TEITELBAUM, SENIOR ADVISOR,
ALFRED P. SLOAN FOUNDATION, WERTHEIM FELLOW, HAR-
VARD LAW SCHOOL

Mr. TEITELBAUM. Thank you, Mr. Chairman, Ranking Member
Conyers, Members of the Judiciary Committee. Thank you for in-
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viting me to report on the recommendations of the U.S. Commis-
sion on Immigration Reform. It was a Commission established by
the Immigration Act of 1990, and it is often called the Jordan Com-
mission after its chair, Barbara Jordan, Congresswoman Jordan,
who was, of course, a distinguished Member of this very Com-
mittee. Eight of the members of the Commission were appointed by
the House and Senate majority and minority leadership, and the
chair was appointed by the President. The mandate was very broad
and you have in your written testimony from me a copy of the exec-
utive summary of the Commission report, the final report, which
includes the mandate. So I won’t repeat that given the time.

Now, as the Chair has said, these are contentious and emotional
disagreements on these issues, so I want to tell you that the nine
members of this Commission included among them almost all per-
spectives on immigration and refugee issues. And I told my wife
there was little chance that this Commission was going to be able
to reach any substantial majority agreement on anything. Ulti-
mately that Commission, all of its recommendations, which you
have before you in the written testimony, all of them were unani-
mous, or unanimous less one.

Since we are focusing on legal immigration today, let me try to
very quickly in the time I have summarize the Commission rec-
ommendations on that part of its mandate. The Commission was
a strong supporter for a properly regulated legal immigration sys-
tem that serves the national interest, and it decried hostility and
discrimination against immigrants as antithetical to the traditions
and interests of the United States. It said that a well-regulated im-
migration system enhances the potential benefits of immigration,
but if it were not well regulated, it would not.

The Commission said that there was a need to set priorities in
immigration because there was much more demand than there was
available visas. It should set priorities, and it should deliver on
those priorities.

With respect to the national interest, it said these were three pri-
orities: unification of immediate or nuclear families, as one of the
Members has already spoken to; admission of those highly skilled
workers who are legitimately needed to support the international
competitiveness of the U.S. workforce, as the previous witness has
just mentioned; and refugee admissions, which haven’t yet been
mentioned a great deal—refugee admissions and other actions that
affirm U.S. commitments to provide refuge to the persecuted. The
number of visas should flow from those priorities.

The third point was from the Commission, the third rec-
ommendation and finding, was that the policies that it was review-
ing in the 1990’s were broadly consistent with these three prior-
ities, but they included elements among them that were creating
serious problems in the 1990’s and that needed thoughtful atten-
tion.

A fourth recommendation was that priorities in the family cat-
egory should be established, and the Commission concluded that
the priority should be placed on the expeditious admission of imme-
diate or nuclear family members in this order: spouses and minor
children of U.S. citizens, number one; parents of U.S. citizens,
number two; and spouses and minor children of legal permanent
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immigrants, number three. And it therefore recommended a re-
allocation of the visas in the family-based system from lower pri-
ority categories outside of those priorities. Those were the adult
children and adult siblings of U.S. citizens, and the so-called diver-
sity visas to the highest-priority categories that I just listed.

The problem with the lower priority categories is they have never
been given very many visas, and there was enormous demand and
therefore very large backlogs in those categories. So the rec-
ommendation there was that we should stop trying to manage im-
migration by backlog—in effect we are making promises that we
can’t keep—and instead focus on prompt admission of the highest-
priority categories. And had that been done, all of those categories
would have been admitted very promptly, within 1 year of applica-
tion. But, of course, it didn’t happen, and in the absence of such
actions, these backlogs have actually become longer and more ex-
tensive.

The fifth recommendation was that a well-regulated admission
system for skilled immigrants is in the national interest, and we
already heard Vivek Wadhwa talk about that. So I won’t say a lot
about it, but it is consistent with what he said. When needed, they
contribute to the global competitiveness of the U.S. workforce. And
then there is a second point which is that we want immigrants to
do well in the United States. We want them to prosper, and if they
are skilled, they are more likely to prosper than if they are not.

However, this was a bit of a controversial recommendation the
Commission found that the labor certification process for this cat-
egory did not protect U.S. workers from unfair employment com-
petition and does not serve the national interest, so it advocated a
new and more market-driven approach for selection among those
categories.

The sixth recommendation was that admission of low-skilled and
unskilled workers is not in the national interest. It recommended
against the continuation of the small number of employment-based
visas for low-skilled and unskilled workers. It could find no compel-
ling evidence that employers who offer adequate remuneration
would face difficulties in hiring from the large pools of low-skilled
and unskilled workers in the U.S. workforce. And, of course, large
numbers of such workers would be continuing to flow—much larger
than the number of visas in this category—continue to flow under
the family and refugee visa categories.

Seventh, that admission of large numbers of temporary or guest
workers in agriculture or other fields, the Commission said, would
be a grievous mistake. The Commission found that such programs
lead to particularly harmful effects. Guest workers are vulnerable
to exploitation, and their presence in large numbers depresses the
wages and working conditions of U.S. workers, which, by the way,
includes recent immigrants.

Mr. GOODLATTE. If you want to go ahead and just summarize
each of the last two points, because I know you do want to get all
nine in, but we are out of time.

Mr. TEITELBAUM. I mentioned the refugee thing, and the Com-
mission recommended a well-regulated resettlement program.

And finally, it recommended more flexibility and adaptability of
immigration policies needed as circumstances changed. So in my
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testimony you will see an example of another country with quite
a lot of similarities to the U.S. in which they have come up with
a way to have a more flexible system that is based on rigorous
analysis of where the needed employment-based visas might be.

And I will suspend at that point, Mr. Chairman.

Mr. GOODLATTE. Thank you. And what country is that?

Mr. TEITELBAUM. That is the United Kingdom.

Mr. GOODLATTE. Thank you.

[The prepared statement of Mr. Teitelbaum follows:]

TESTIMONY BEFORE THE COMMITTEE ON THE JUDICIARY
U.S. HOUSE OF REPRESENTATIVES
HEARING ON

“America’s Immigration System: Opportunities for Legal Immigration and Enforcement
of Laws against Illegal Immigration”

Room 2141, Rayburn House Office Building
February 5, 2013

Michael S. Teitelbaum?
Commissioner and Vice Chair
U.S. Commission on Immigration Reform (1991-1997)

Chairman Goodlatte, Ranking Member Conyers, Members of the Judiciary Committee,
Ladies and Gentlemen:

I am pleased to appear before you, at your invitation and in my personal
professional capacity, to report on the recommendations of the U.S. Commission on
Immigration Reform (“the Commission”). The Commission was established by Public
Law 101-649, the Immigration Act of 1990, and is often called the Jordan Commission
after its Chair, the late Congresswoman Barbara Jordan (D-TX), who of course was a
distinguished former member of this very Committee. Eight of the members of the
Commission were appointed by the House and Senate majority and minority leadership,
while the Chair was appointed by the President. It began its work in late 1992 and
released three interim reports in 1994, 1995 and 1997, followed by its final report in
September 1997. After Congresswoman Jordan’s untimely death in 1996 the
Commission was ably chaired by Shirley M. Hufstedler, former Secretary of Education
and Circuit Judge on the U.S. Court of Appeals for the Ninth Circuit. I served as a Vice
Chair (and Acting Co-Chair for a number of months following Barbara Jordan’s death),
and I am proud to have been part of this Commission’s work.

The Commission’s mandate from the Congress was very broad -- to report to the
Congress and the President on:

the impact of immigration on: the need for labor and skills; employment and
other economic conditions; social, demographic, and environmental impacts of
immigration; and impact of immigrants on the foreign policy and national
security interests of the United States.2

'Current affiliations, provided for identification purposcs only: Wertheim Fellow, Labor and Worklife
Program, Harvard Law School; and Senior Advisor, Alfred P. Sloan Foundation mst19co@yahog.com
* U.S. Commission on Irmmigration Reform, Becoming an American: Immigration and Immigrant
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In response to this mandate the Commission provided analyses and
recommendations about legal immigration, migration enforcement, integration of
immigrants, and reform ideas for the agencies dealing with these issues. Its work was
ably supported by a highly professional staff, made even stronger by contributions from
knowledgeable professionals detailed by the Departments of Justice, Labor, State,
Education, and Health and Human Services. The Commission’s analyses and
recommendations were based upon extensive analysis of the immigration literature,
more than 40 public hearings, consultations with many individuals in government and
the private-sector, expert roundtables, and site visits and hearings throughout the
country including CA, TX, FL, NY, MA, IL, AZ, WA, KS, VA, and PR. To better
understand the issues of refugee policy, several members of the Commission visited
Bosnia, Croatia, Germany, and Kenya and held meetings with the U.N. High
Commissioner for Refugees and the International Organization for Migration in Geneva.

Ihave included in this written submission a copy of the Executive Summary of
the Commission’s 1997 Final Report. A copy of the full Final Report and executive
summaries of the Commission’s three interim reports (1994, 1995, 1997) are available

online at: hitp://www.ulexas.edu/Ibi/uscir/

As you know many of these issues are subjects of contentious and often emotional
disagreements. Hence it is important to point out here that the members appointed to
this Commission included a remarkably wide range of perspectives, so wide that I must
say that in 1992 I was quite doubtful that there could be much agreement reached.
However, ultimately all of the Commission’s recommendations were unanimous or
unanimous-less-one.

My understanding is that this hearing is focused on the legal immigration system,
so I will focus my summary on Commission recommendations about that part of its
mandate. Here is a summary of the Commission’s key findings and recommendations:

1. The Commission expressed strong support for a properly-regulated
system of legal immigration that serves the national interest.

In the first page of its first report, submitted to Congress and the President in

1994, the Commission began by stating that it
decries hostility and discrimination against immigrants as antithetical to
the traditions and interests of the country. At the same time, we disagree
with those who would label efforts to control immigration as being
inherently anti-immigrant. Rather, it is both a right and a responsibility of
a democratic society to manage immigration so that it serves the national
interest.3

Policy, Final Report, 1997, p. il. http:{/www.utexas.edu/Ibi/uscir
* U.S. Commission on Immigration Reform, U.S. Immigration Policy: Restoring Credibility, September
1994, p. 1.
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A well-regulated immigration system enhances the potential benefits of
immigration while protecting against the harms of a poorly-regulated system.
However, the Commission found that there were (and still are) many
dysfunctional aspects of the current legal immigration system that required
reform if it were to continue to serve the national interest. It also found that
illegal/undocumented/unauthorized migration served no national interest, and
threatened public support for continuing the long U.S. tradition of legal
immigration.

. The need both to set priorities, and to deliver on them.

The Commission pointed to three immigration priorities in the national interest:
e unification of immediate or “nuclear” families
¢ admission of those highly-skilled workers legitimately needed to support
the international competitiveness of the U.S. workforce, and
o refugee admissions and other actions that reaffirm longstanding U.S.
commitments to provide refuge to the persecuted.

The number of visas made available for permanent immigrants should flow from
these priorities.

While the overall structure of immigration policies in the 1990s was
broadly consistent with these three priorities, it included elements
that were creating serious problems and needed thoughtful attention.

In particular, the Commission found that even though very large numbers of
permanent visas were available and had been increasing rapidly over the prior
decade, there were not enough visas available to meet the three highest priorities
because substantial numbers of these visas were being allocated to lower-priority
categories (see below). The result was an immigration system that was being
managed by backlog rather than by priority.

. Priorities should be established for family-based immigration.

The Commission concluded that priority should be placed on the expeditious
admission of immediate or “nuclear” family members, in this order:

¢ spouses and minor children of U.S. citizens

o parents of U.S. citizens

+ spouses and minor children of legal permanent residents.

For this and other reasons the Commission recommended a reallocation of visas
from lower-priority categories outside the immediate family -- adult children and
adult siblings of U.S. citizens, and so-called “diversity visas” — to the highest
priority categories, with the goal of reducing the large backlogs in some of the
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highest-priority categories. These lower-priority categories (i.e. outside of the
immediate family) had always been accorded lower importance and hence limited
visa numbers, and yet they had been producing enormous numbers of petitions
and therefore backlogs that were stretching out over many years.

The Commission recommended that the U.S. should no longer manage
immigration by backlogs, in effect making promises that cannot be kept, and
instead focus on prompt admission of the highest-priority categories. With
reallocation of visas from lower- to higher-priority family categories, the
Commission estimated that all eligible family immigrants could be admitted
within one year of application. The primary beneficiaries would be spouses and
minor children of legal permanent immigrants who have not yet naturalized to
U.S. citizenship, given that naturalization can take 5 or more years after
admission for permanent residence. Under the Commission’s proposals, the large
backlogs and waiting times that had emerged in this category (reportedly 42
vears at the time of the final report, although later evidence suggested it was even
longer) would have been eliminated entirely. In the absence of such actions, long
backlogs continue to this day.

. Well-regulated admission of skilled immigrants is in the national
interest.

The Commission concluded that there is a national interest in permanent visas
for substantial numbers of well-educated and skilled immigrants, for two
reasons: First, to contribute to the global competitiveness of the U.S. workforce.
Second because it is in the interest of all that immigrants prosper in the U.S., and
for this to happen education and skills now are critical (unlike the U.S. economy
during the large wave of immigration a century ago, when skills and education
were less essential to immigrant success.)

However the Commission found that the longstanding process of labor
certification does not protect U.S. workers from unfair employment competition
and does not serve the national interest. It suggested that applications from
employers for employment-based visas should require proof of credible steps to
hire U.S. workers, remuneration levels at least as high as the prevailing wage for
comparable positions and skills, and compliance with all other labor standards.
In addition it recommended leveling the playing field by requiring such
employers to pay a fee per worker that is large enough to eliminate any financial
incentive to prefer foreign workers over qualified U.S. workers.

. Admission of low-skilled and unskilled workers is not in the national
interest.

The Commission recommended against continuation of employment-based visas
for low-skilled and unskilled workers, though it recognized that large numbers of

4
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such workers would continue to enter under the family and refugee categories.
The Commission could find no credible evidence that employers who offer
adequate remuneration would face difficulties in hiring from the large numbers
of low-skilled and unskilled workers already in the U.S. domestic workforce.
Moreover, in the late 1990s when the Commission was concluding its work,
welfare and other reforms were underway that would further expand the
availability for employment of low- and unskilled workers, citizen and noncitizen
alike.

7. Admission of large numbers of temporary workers in agriculture and
other fields would be “a grievous mistake”.

The Commission offered some of its strongest recommendations against
proposals then (and still) being promoted by some employer groups for large
“temporary” or “guest” worker programs. The Commission’s investigations (and
those by a predecessor Federal commission, the U.S. Commission on Agricultural
Workers) found that such programs exert particularly harmful effects on the
United States. Such guestworkers are vulnerable to exploitation, and their
presence in large numbers depresses the wages and working conditions of U.S.
workers including recent immigrants. Meanwhile they impose substantial costs
(for education, health care, housing, social services, and basic infrastructure) that
are borne mainly by the public rather than by their employers. Despite the claims
of proponents, temporary worker programs also fail to reduce unauthorized
migration; if anything they may actually stimulate it, by creating networks of
labor recruiters and families that persist long after the programs end. The
Commission reported in its 1995 report that such programs would not be “in the
national interest and strongly agrees that such a program would be a grievous
mistake.”4

The Commission also recommended that the large number and complexity of the
non-immigrant visa categories be simplified. Since 1997 these have become even
more numerous and complicated.

®

Substantial but well-regulated resettlement of refugees is in the U.S.
national interest, as is continuing support for international efforts to
protect refugees for whom resettlement is neither appropriate nor
practical.

The Commission concluded that such policies sustain U.S. humanitarian
commitments, support foreign policy goals of promoting human rights, and

‘Commission on Immigration Reform, Legal Immigration: Setting Priorities,” 1995, p. 172, and
Becoming an American: Immigration and Immigrant Policy, Final Report, 1997, pp. 94-95. Available
online at htip://www.utexas.edu/ibj/uscir,
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encourage other countries to resettle persons who need rescue or durable
solutions.

9. More flexibility and adaptability of immigration policies are needed
as circumstances change.

The Commission recognized that any immigration policies should be flexible and
able to respond to changing economic and other circumstances. To this end it
recommended that the issues be revisited every 3-5 years by an appropriate and
objective mechanism that would propose any needed changes to the Congress.

What notable changes have occurred since publication of the Commission’s
reports?

The above is a very brief summary of key recommendations from the work of the
Commission on Immigration Reform. As noted, full copies of the Commission’s
recommendations are readily available online at http://www.utexas.edu/lbi/uscir/

Since more than 15 years have passed since the Commission’s final report, I
thought I should include some personal comments about notable changes that have
occurred since. In view of the short time available to prepare for this Hearing, [ have
not been able to consult with all of the other six members of the Commission on
Immigration Reform (two of the nine members have passed away since 1997). However,
if Judiciary Committee Members or staff are interested, I am prepared to canvass all
former Commissioners who are available and ask them to provide their own comments
on this question. Here are some of my thoughts on this matter:

Student visa system

The Commission did not assess the large student visa system, nor did it consider
whether weaknesses in that system could be used to import terrorists into the U.S. I am
sure we would have done so had we known that 3 of the 19 hijackers who carried out the
September 11, 2001 terrorist attacks on New York and Washington would use this
poorly-regulated visa to enter and stay in the U.S.5 Regulation of student visas has been
improved since 2001, but according to a 2012 GAO report there remain some real
weaknesses and risks that still need to be addressed.©

* For an illuminating piece of investigative journalism on this episode, see Nicholas Confessore,
“Borderline Insanity: President Bush wants the INS to stop granting visas to terrorists. The biggest
obstacle? His own administration,” Washington Monthly, May 2002.
http://www.washingtonmonthly.com/teatures/2001/0205 confessove. hiil
¢ GAO, Student and Exchange Visitor Program: DHS needs to assess risks and strengthen oversight
functions (Washington, DC: GAQO, June 2012), http: //www.gao.gov/assets/600/591668.0di  For GAO
testimony before Subcornmittee on Immigration, Refugees, and Border Security, US Senate Committee on
the Judiciary, July 24, 2012, scc http://www.gao.gov/assets/600/5¢2888.pdf

6



28

Supporting successful integration of immigrants

The Commission was convinced that successful integration of immigrants is
important to the national interest, to immigrants, and to public support for continuing
substantial legal immigration. To these ends it provided a number of recommendations
designed to facilitate the integration of legal immigrants, including a welcome guide for
new immigrants, orientation materials and information clearinghouses, and facilitating
access to adult education in civics and English.” I'was pleased to learn only recently that
many of these recommendations have been implemented after the Office of Citizenship
was created as part of U.S. Citizenship and Immigration Services in the Department of
Homeland Security.®

Employment verification

The Commission concluded in 1997 that “the most promising option for secure,
nondiscriminatory verification is a computerized registry using data provided by the
Social Security Administration [SSA] and the INS” and recommended that pilots of such
a system be tested. The INS is no longer in existence, but the E-Verify system has been
successfully developed from such pilot tests, though not yet widely implemented.

“Shortages” in the STEM workforce

Since the time of the Commission there have been claims about general
“shortages” of scientists and engineers. There also has been a lot of research completed
on this topic by independent groups such as the RAND Corporation, Bureau of Labor
Statistics, Commission on Professionals in Science and Technology, and by a growing
number of respected university researchers. Almost all have concluded that the evidence
does not support claims of generalized shortages of STEM workers in the US workforce.
Yet I would add that shortages can and do appear in some particular STEM fields, at
particular times and in particular places.9 To me this means that proposals to expand
the number of visas for STEM fields should focus carefully and flexibly on those fields
that can be shown to be experiencing excess demand relative to supply in the U.S. labor
market. (See discussion below on how the United Kingdom’s Migration Advisory
Committee addresses this.)

Backlogs in the permanent visa system generated by the temporary visa
system.

7 U.S. Commission on Immigration Reform, Becoming an American: Immigration and Immigrant
Policy, September 1997, pp. 25-58. hitp://www.utexas.edu/Ibi/uscir/becoming /full-report.pdf

¥Scc matcerials now available at www.nscis.gov and also www.citizenshiptoolkits.goy

“Iam in the final stages of writing a book on the U.S. science and engineering workforce, to be published
by Princeton University Press, so I have been immersed in this topic. If Members or staff are interested in
looking at this manuscript in advance of publication, I believe this could be arranged.

7
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As noted, the Commission concluded that well-regulated permanent immigration
is in the national interest but that temporary worker programs are not. 1 Since 1997
there has been major growth in the numbers working in the U.S. on “temporary” but
multi-year H-1B visas (and similar visas such as the L-1), especially in the IT industry.
Their numbers may have reached as many as 500-600,000 by now, an expansion the
Commission could not have anticipated under the law in the mid-1990s. This growth in
temporary visaholders since 1997 was not balanced with the number of permanent visas
available for the same kinds of migrants, and this imbalance has created another area of
immigration management by backlog because the numbers of temporary visaholders
greatly exceed the employment-based permanent visas available.

There are many criticisms of these temporary visas as they have evolved since
1997, including concerns about wage suppression, indentured workers, and use of such
visas to promote offshore outsourcing. I believe this Committee will be holding hearings
on such matters in the future, so I will not offer comments here other than to say it
would be desirable to see the end of incorrect statements in the press that all employers
seeking H-1B visas must show that they have first tried to attract U.S. workers for these
positions. This is true for most permanent employment-based visas, but it is not true
for most temporary visas for employment.

Models for increasing flexibility to respond to changing conditions

The Commission recommended Congress consider mechanisms that would
provide more flexibility in adjusting visa ceilings every few years as conditions change.
In recent years proposals have been made for an “independent commission” to assess if
there are labor needs that that should be met by visa increases. In principle such an
independent commission is a good idea, but there would be challenges to sustain a truly
independent commission since interest groups would be strongly motivated to capture
effective control of such a commission.

'"There is an extensive literature on this topic. The evidence about past temporary worker programs —
based on more than a half-century of U.S. and international experience — is overwhelmingly clear.
Temporary worker programs almost never turn out to be temporary. Instead they arc a recipe for mutual
dependence for employers (whose business decisions assume continuing access to temporary workers)
and for workers from low-income countrics {whose U.S. wages arc higher than thosc available in their
home countries). For a concise summary, see Philip L. Martin and Michael S. Teitelbaum, “The Mirage of
Mexican Guest Workers,” Foreign Affairs, 80 (6), November/December 2001, pp. 117-131.

"0ne estimate for 1999 put the number at about 360,000, another at 650,000 in 2009. Those who
attempt such cstimates honorably emphasize that they arc uncertain duc to unavailability of data. For
rcasons unknown to me, cstimates of the H-1B population do not appear to have been relcased by DHS. A
request by a Member of this Committee might encourage DHS to make this information available, which
presumably would be uscful to you as you consider proposals for new legislation. B. Lindsay Lowell, “The
Foreign Temporary (H-1b) Workforce and Shortages in Information Technology” in Wayne Cornelius
(ed.), The International Migration of the Highly Skilled: Demand, Supply, and Development
Consequences in Sending and Rec ezvmg Countries (San Diego: Umversnty of C‘ﬂlf()lllld r)001), pp. 131-
162; David North, “Estimating the size of the H-1B population,” £/
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Since 2007 an alternative model has emerged in the United Kingdom to obtain
independent and objective assessment of claims about labor shortages — the Migration
Advisory Committee (“MAC”). This Committee was established in 2007 by the then-
Labour government, but was continued with no change when the current Conservative
coalition government took office in 2010.12 Upon request from the Government, the
MAC assesses claims of labor shortage in a given skilled occupation under three broad
“S” criteria: First it determines if the occupation is actually “Skilled”. If so, the MAC
collects all the available evidence, both quantitative and qualitative, and assesses
whether it justifies the claim of a “Shortage”. If so, it determines finally whether
immigration is a “Sensible” response compared to other alternatives such as expanded
training. The MAC, and parallel efforts in other major countries of immigration such as
Canada and Australia, provide ongoing experiments for more flexibility in visa
allocations in countries with many political and economic similarities to the U.S., and as
such may warrant some examination by this Committee.

Diversity visas

Since 1997 this visa alone has been generating many millions of applications each
year — I believe the last round received some 8 million. This means that fewer than 1 of
every 100 people who complete the visa application process can hope to receive such a
visa from the 55,000 available. These visas are allocated by a computer-generated
random lottery system after the State Department receives and processes these millions
of “entries” each year. We have learned that this visa and its lottery process have
generated serious administrative burdens and some very embarrassing mistakes at the
State Department, and there is reason to wonder if this visa may also stimulate abuse of
other visas by those who do not win the diversity visa lottery. Most observers have
concluded that the diversity visa program has long outlived its purpose. The
Commission said as much in its 1995 and 1997 reports, but the visa has its defenders
and has persisted for another 17 years now.

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE:

Thank you for your interest in the findings and recommendations of the U.S.
Commission on Immigration Reform.

I would be happy to respond in oral or written form to any questions from Committee
Members or staff.

"2For more details on the structure, procedures and impacts of the UK’s Migration Advisory Comimnittee,
see Ray Marshall, Value-Added Immigration: Lessons for the United States from Canada, Australia and
the United Kingdom (Washington,D.C.: Economic Policy Institute, 2011), Chapter 4. Also see Philip
Martin and Martin Ruhs, “Labor Shortages and U.S. Immigration Reform: Promises and Perils of an
Independent Commission,” International Migration Review, 45(1), Spring 2011, pp. 174-187.
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Mr. GOODLATTE. Dr. Arora, thank you.

TESTIMONY OF PUNEET ARORA, M.D., M.S,, F.A.C.E.,
VICE PRESIDENT, IMMIGRATION VOICE

Dr. ARORA. Thank you.

Mr. GOODLATTE. You should hit the button on your microphone
and pull it close to you. Pull it close. Pull the microphone close to
you.



32

Mr. ARORA. Distinguished Chairman Goodlatte, Ranking Member
Conyers and Members of this Committee, on behalf of Immigration
Voice and the many highly skilled professionals and their families
waiting for permanent resident status to the United States, I thank
you for this opportunity to contribute my views toward immigration
reform.

Immigration Voice is a grassroots organization of highly skilled
foreign men and women that have come together to advocate for a
change in the employment-based green card system. Today I would
like to talk to you about the problems faced by 1 million highly
skilled foreign professionals and their families, future Americans,
most of whom have been gainfully employed in the United States
for a decade or more, but find themselves in lines for a green card.

Our community is invested in America through our diligence, in-
ﬂovation, and productivity. Our children are Americans. This is our

ome.

My journey through the employment-based backlog began in
1996 with a medical residency program at the Southern Illinois
University School of Medicine in Springfield; followed by a fellow-
ship in endocrinology, diabetes, and metabolism at the New York
University School of Medicine; and then to the Mayo Clinic in
Rochester, Minnesota, for a fellowship in advanced diabetes.

In 2003, I joined the clinical practice with the Health Partners
Medical Group in St. Paul, Minnesota, and as assistant professor
of medicine at the University of Minnesota Medical School. My
practice was in a medically underserved area with a substantial
population of indigent patients. Even so, my national interest waiv-
er was significantly delayed.

In 2008, I was offered the position of clinical research medical di-
rector of Amgen, the world’s largest biotechnology company. I was
able to accept this offer only because of a small window of relief
offered in July of 2007 that allowed me to gain work authorization.
Many of my colleagues in Immigration Voice were not so fortunate,
and still, today they continue to lack the ability to change jobs
without losing their place in the green card line.

I now work for Genentech as medical director for early develop-
ment, and at the end of 2011, my green card application was finally
approved after more than 15 years of life in the United States. And
as I continue toward citizenship, I count myself as fortunate. Today
USCIS is just now adjudicating applications for applicants like me
from the year 2004.

Spending a decade or more for permanent residency takes its toll
on professionals and on their families. Children age out, and they
have to secure their own visas to go to college. Traveling abroad
or just maintaining legal status takes an infusion of time and
money to renew documents. Scientists often cannot get grants, and,
sadly, even motivated parents cannot adopt children.

These problems all generally arise from what we term the double
backlogs, the green cards shortage backlog and the per country
backlog. And I want to make a few brief points on both of these.

We have the largest and the fastest-growing highly skilled econ-
omy in the world. It is America’s fastest-growing export. We are
fighting over green card numbers here for highly educated people,
each of whom is a net job creator according to the American Enter-
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prise Institute, while America is bleeding some of the best minds
from its borders, many of whom were trained in U.S. schools.

As parents of American children, we see firsthand that America
is struggling to produce qualified students in STEM, and I worry
as a father of two wonderful girls. We have heard proposals for in-
creased fees to pay for STEM programs in the States, and we sup-
port that.It can only help, and all help in this matter is welcome.

On the second part of the double backlog, I want to start by
thanking this Committee, and especially Representatives Chaffetz,
Smith and Lofgren, for their amazing bipartisan work on poor
country elimination. We fell short in the Senate on process in spite
of overwhelming support. Regardless, we know that just changing
the poor country quota alone with not fix the overall shortage of
green cards, but it will help to alleviate some of the burden for
America’s most experienced, highly skilled green card applicants.
And again, we sincerely appreciate your efforts in this regard.

Mr. GOODLATTE. Thank you, Dr. Arora.

[The prepared statement of Dr. Arora follows:]
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Introduction and Thanks

Chairman Goodlatte, Ranking Member Conyers, and distinguished members of the United States House
Judiciary Committee, my name is Dr. Puneet Arora, and | am honored to provide the following testimony
on behalf of Immigration Voice and the roughly half million highly skilled foreign professionals and their
families waiting for permanent residence in America. | thank you deeply for your time and attention to
the issue of US immigration, not just for me and those like me, but for our American economy, our
domestic workforce, and our current and future U.S. business owners.

Immigration Voice is a national grassroots non-profit organization of over 70,000 active, highly skilled
foreign professionals living in America. In December of 2005, Immigration Voice was founded by Aman
Kapoor with a simple goal in mind: create awareness around highly skilled immigration and the benefits
to the United States of expanded and accelerated opportunities for permanent residence. To that end,
Immigration Voice has met with countless legislators, agency personnel, and administration officials in
Washington, DC and around the country in an effort to both educate and better understand the system
we utilize for green cards. | became involved with Immigration Voice in 2006 and | am now Vice
President. Our membership has grown significantly to include highly skilled foreign professionals across
the spectrum of countries and specialties, most of whom are still in the process of receiving their green
cards, with the rest lawful permanent residents or U.S. citizens who are motivated from their own
experiences to help others.

A single concept connects all the members of our coalition: we view ourselves as future Americans. We
want nothing more than to participate in the U.S. economy freely—to start businesses and change jobs
without the fear of harassment or punitive measures, such as starting over in the green card line. Above
all else, we want the roots we have laid in America to take hold permanently. All of us already live and
work in the United States. Many of us have children that are American citizens by birth. We earn good
salaries, and we pay our taxes. We create opportunities for employment and invent valuable products
for U.S. companies to sell in America and around the world. We are not asking for thanks. We simply
want a real place in America—a permanent place that allows us to live and invest freely, obtain a
driver’s license in a reasonable time, apply for insurance, and qualify for a mortgage based on our merits
as applicants. We want our children to have the opportunities they deserve and not to have to start
from scratch in the immigration line.

Describing life in the employment-based green card backlog is my primary purpose in testifying before
you today, but | also want to help you better understand what motivates highly skilled foreign
professionals who choose the US as their home—the personal goals and ambitions of a group of future
Americans you commonly refer to by nonimmigrant terms like H-1bs, Ls, NIWs, and TNs. We are more
than letters, numbers, job titles, and prized economic statistics. We are dedicated individuals with real
lives, real families, and a real desire to be of value, economically and morally, to this country. We are
job creators for our American colleagues—according to the American Enterprise Institute, each of us
who are U.S. educated in STEM create an average of 2.6 American jobs, and foreign-born professionals
generally are 30% more likely to start a U.S. business than are our native-born counterparts.
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Foreign born workers are a cornerstone of nation’s health and economic security. A study by the
Partnership for a New American Economy found that 40% of the Fortune 500 companies were founded
in whole or in part by immigrants to America or their children. These immigrants came from all walks of
life, but they share one thing in common. Not one of them could have started their business today
without a green card or the help from a U.S. citizen. This is the great opportunity cost we face. Every
day that highly skilled foreign professionals live without green cards is one more day they are not
starting new companies, creating new jobs, or building permanent roots in their communities through
home ownership and local investments. In describing the half-life lived by those in the employment-
based backlog, | hope to shed an important light on the highly skilled foreign professionals who have
already given a large portion of their adult existence to the U.S. economy and who continue to wait for
their turn to fully live the American dream.

My American Story

| was born in New Delhi, India in 1972. My home town was a large metropolitan national capital city.
From the earliest memories | can recall, | always had an interest in science. Through my years in school,
| participated in science symposia and won awards on numerous occasions for my presentations,
including a prestigious young astronomer award. As a teenager, | was recognized with a gold medal by
the Department of Biotechnology for the Government of India and given a 3 year scholarship for ranking
among the top 10 biology students in the country. In 1989, | was awarded a rare perfect score on the
biology portion of the national high school exit examinations.

India was a growing economy even then, but the opportunities for advancement were very limited by
U.S. standards. Placement at top Universities was extremely competitive. Entrance to medical school
meant taking extensive and rigorous examinations with very low rates of acceptance. My only option
was to study hard, and through dedicated efforts, | was accepted to India’s flagship medical college, the
All India Institute of Medical Sciences in New Delhi, the top medical college in the country every single
year since surveys have existed in India. Admission was based on an entrance test that is now taken by
nearly 100,000 candidates, all competing then for 34 positions open to all comers, an acceptance rate of
less than 0.01%.

After obtaining my medical degree, | reached a crossroads. | knew | would continue to post graduate
residency training in Internal Medicine, but | did not know where. Driven by a desire to see the world
and obtain advanced medical training in the West, | applied for graduate positions in the United States.
In 1996, | was fortunate to be accepted to a post graduate medical residency program at the Southern
lllinois University School of Medicine in Springfield and thus began my journey to America and through
the odyssey known generally as the highly skilled immigration system.

| entered the U.S. immigration system on a J-1 exchange visa, which is commonly used for post graduate
medical training. It seems appropriate at this point to clarify that highly skilled immigrants enter the
U.S. directly on many types of visas. My colleagues at Immigration Voice almost all began their journey
to green card on educational and/or temporary employment visas such as the H-1b. As the name
suggests, these visas are meant to be used for short periods of time, and with that in mind, certain
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important restrictions apply to the employment of immigrants on these visas. These restrictions and
regulations are the heart of the problem for highly skilled immigrants seeking permanent residence, and
because of “Per Country Limits” (an issue with which this committee is very familiar). This is especially
true for those immigrants from India, China, South Korea, the Philippines, and Mexico, the countries
that supply the vast majority of our highly skilled, highly educated foreign talent.

After completing my residency in 1999, | was offered a fellowship in Endocrinology, Diabetes and
Metabolism at the New York University School of Medicine, which | gladly accepted, thus moving from
the land of Lincoln to one of the world’s greatest cities, where | worked the next 2 years at Bellevue
Hospital and the VA Medical Center. In 2003 | began a fellowship in Advanced Diabetes at the Mayo
Clinic and Graduate School in Rochester, MN, the greatest center for Endocrinology in the country and
perhaps the world. This was a dream come true. My educational journey ended with my second
American Board certification in Endocrinology in 2001—my first had been in Internal Medicine in 1999.
For good measure, | also certified as a physician nutrition specialist and earned a Masters of Biomedical
Sciences in Clinical Research from the Mayo Graduate School in 2005.

From 1996 to 2003, | remained on a J-1 visa. Although | have heard far worse stories from my
colleagues at Immigration Voice, my own experience on the J-1 was mostly uneventful barring the
constant need to renew my the visa and obtain a special stamp on every visit to my native country.
Despite its common use by students in advanced medical programs of 2 to 3 years in duration, the J-1
visa is designed by law to expire annually. The underlying condition of the visa stipulated that | must
either return to my home country for a period of 2 years after my training or obtain a waiver based on
service for a period of 3 years in a medically underserved area of the United States or its territories.
From a visa perspective, | was fortunate that my medical interest aligned with the latter of the two
options. As an endocrinologist and diabetologist, my area of professional interest encompasses a
growing and emergent public health problem with a current and projected shortage of trained medical
professionals. | was thus able to qualify for a waiver.

Not every foreign STEM student is so fortunate. Under both F-1 and J-1 visas, foreign students being
trained in our top universities are told that they cannot at any time declare their intent to remain in the
U.S. beyond their education—in immigration speak, this is called a prohibition on “dual intent”. | clearly
remember thinking at the time that | am getting the best education in the world at the best U.S.
Universities; half the people in my classes are foreign born and are also receiving top training; when we
graduate, the fastest growing industries in America will eagerly recruit us, because they cannot find all
the workers they need domestically—and the U.S. government is telling us to tell these U.S. employers
we plan to use our skills somewhere other than America.

My professional life began in 2003, when | entered clinical practice with Health Partners Medical Group
in St. Paul, MN, at the Regions Hospital, formerly Ramsey County Medical Center, and its adjoining
clinics, having obtained a J-1 waiver and an H-1b visa with the support of the State of Minnesota under
the Conrad 30 program. Regions Hospital being a major teaching hospital for the University of
Minnesota Medical School, | took up significant teaching and mentoring responsibilities in addition to
my regular physician duties and was appointed Assistant Professor of Medicine.
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As a practicing physician in a medically underserved area with a substantial population of indigent
patients, | qualified for a National Interest Waiver, putting me on a clear path towards a green card. |
was elated. My dream of permanent residency seemed on track and within reach in a few years.
However, | soon learned that USCIS had adopted an excessively restrictive interpretation of the 2001
NIW statute that prohibited favorable consideration of my application. It took a lawsuit brought by
other immigrants and their benefactors to overturn the agency decision in 2007, finally breaking the
logjam and allowing me to file for and receive the National Interest Waiver for which | should have
qualified years before.

In late 2008, | was offered an opportunity to return to my clinical research roots as a Clinical Research
Medical Director at Amgen, the world’s largest biotechnology company that discovers, develops,
manufactures, and delivers innovative human therapeutics and is dedicated to helping people fight
serious illness. Even with my National Interest Waiver, | was only able to accept this offer again due to
fortunate circumstances. Because of a quirk in the visa bulletin posted July of 2007, the Department of
State kindly allowed all those in line for a green card to file for adjustment of status for a limited window
of 1 month. This adjustment provided me with the opportunity to gain work authorization, without
which the restrictions on transferring my H-1b work visa would have meant a year’s wait before | could
accept Amgen’s offer—assuming | was lucky enough to be selected in the H-1b lottery, and assuming
they were willing to wait that long. Without this very brief window of relief, it is doubtful my employer
and | would have been able to come together to our mutual benefit.

As for my family, people often overlook the fact that many highly skilled immigrants are accompanied to
America by highly educated spouses. Over the last decade and a half, my wife completed both a MEd
and PhD in Education from Vanderbilt University and the University of Minnesota respectively. She has
taught at the Mayo High School in Rochester, MN, and worked with Oxfam on grassroots education
initiatives. She has contributed toward writing, updating, and revising a textbook for teacher education,
volunteered significant time to the local public schools and consulted for educational technology start-

ups.

Another commonly overlooked fact is that because highly skilled immigrants typically live in the U.S. on
nonimmigrant visas for years—over a decade if you happen to be from India and China—many of our
children are born U.S. citizens even while we are not. We now have 2 young daughters, both born in the
United States. We have lived here for nearly 17 years, and call America our home. My green card
application meanwhile collected dust somewhere deep in bowels of the U.S. immigration system, where
it was swallowed up years ago only to emerge about a year ago for approval—then too due to a
temporary move forward in adjustment dates brought about by the weak economy. Those dates have
since gone significantly backwards by several years and had | not been fortunate in 2011, | would still be
waiting for my turn. | will dedicate the rest of my testimony to explaining in greater detail why this was
the case for me and remains the case for so many other immigrants waiting in the employment-based
backlog—and what this committee can do to improve our immigration system to the benefit of all
current and future Americans.
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Employment-based Green Cards are Not H-1bs

Before we discuss numbers, the key issue in the employment-based backlog, | want to address a point of
confusion among many of your colleagues that persists to this day. For many years, whenever Members
of Congress spoke of highly skilled immigrants, they often used the term “H-1b” interchangeably—in
much the same way a person might ask for a Kleenex when they mean a tissue or a Coke when they
mean a soft drink. Very few policymakers in DC seemed to know anything about the employment-based
visa system, and even fewer still could say with any certainty the difference between an H-1b visa and
an employment-based green card.

There are probably many reasons for this confusion. During the 1990s tech boom, the U.S. highly skilled
industries were growing so fast that U.S. technology companies could hardly keep pace with demand.
The decline in STEM education in the U.S. had been well documented since the early 1990s, but the
spike in demand for qualified technologists created by the growth of companies like Microsoft, Intel, and
Oracle brought home the problem in new ways. The emerging U.S. technology sector needed quick
access to tens of thousands of highly skilled immigrants to meet labor shortages in real time. The H-1b,
a visa that was designed to respond to fluctuating labor demands in shortage occupations, became the
workhorse of this effort and has been closely identified with the emergence of the highly skilled
economy and foreign technologists ever since.

The tragic side effect of this generalization is that little attention has been paid to the continuing needs
of highly skilled immigrants, primarily employment-based green card applicants. America’s STEM
shortage has proved to be anything but temporary. In the early days of the H-1b program, many highly
skilled immigrants were kept in their temporary status for several years, as there seemed to be a
persistent belief that growth would drive demand for STEM education among U.S. students and foreign
workers would no longer be needed. Today, most major U.S. employers file for employment-based
green cards for their highly skilled immigrants immediately upon hiring. This is especially pronounced
for my colleagues on H-1bs.

The truth is the H-1b program for many highly skilled immigrants—especially from India and China—is a
sore subject. My colleagues do not blame the visa. An H-1b was meant to be a temporary work visa,
not a placeholder in the green card line. The visa does allow many Immigration Voice members to live
and work in America, but the restrictions exact a heavy toll professionally and personally on these
immigrants overtime. If there is blame to be placed, it belongs to a singular chokepoint in the green
card system, the result primarily in a double backlog due to inadequate numbers and a poorly conceived
policy known as per country limits. This committee and the House of Representatives more broadly saw
fit to end the per country limits on employment-based green cards in November of 2011 by a vote of
389-15. We are talking today about addressing both aspects of the backlog—the shortage of green
cards and per country limits—and that is critical if we are to fully capture the potential of our country’s
highly skilled foreign professionals.

1 would offer one final thought on misperceptions about our highly skilled immigration system. Even in
the early Wild West days of the U.S. tech boom, there was a deep disconnect between what
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policymakers believed about highly skilled immigrants and what highly skilled immigrants believed about
themselves. For some policymakers, every highly skilled immigrant was Albert Einstein—this | can tell
you from personal experience is not true. Others seemed to view all highly skilled immigrants as foreign
versions of Bill Gates—strictly interested in making sure “spellcheck” continues to work as you type
away on your computer. As you can see from my testimony, | am not a computer scientist or computer
engineer. Many highly skilled immigrants are—and for good reason—but a significant number are not.
In contrast, highly skilled immigrants see themselves simply as individuals with deeply marketable skills
in America’s largest and fastest growing sectors—highly skilled STEM fields. We are well educated,
smart, and motivated, but in most cases no more so than our U.S. colleagues. We are not here because

we are better than American workers—we are here because there are not enough qualified (a very
important distinction} American workers to meet all the specific demands of America’s growing highly
skilled industries.

H.R. 3012 and Per Country Limits

On the issue of per country, | must start by thanking you, the members of the House Judiciary
Committee. In particular, | want to thank Congressman Jason Chaffetz of Utah, Congressman Lamar
Smith of Texas, and Congresswoman Zoe Lofgren of California for your bipartisan efforts to eliminate
this unfair, and deeply demoralizing policy. While everyone waits through the uncertainty of the
process, a little known fact about the employment-based green card system is that some wait
significantly longer than others. As this committed knows, the discrepancy arises from an arbitrary
policy decision at the time the employment categories were created that limits the total number of
green cards issued to individuals born in any one country to 7%. We can find no policy rationale for this
cap other than the same limit exists for the family green card system. In the context of family, such a
limit seems to make sense, where social diversity is part of the policy rationale for the system. In
contrast, the employment system exists solely to serve the needs of the U.S. economy—economic
necessity is in fact the first test for whether or not an individual qualifies for an employment-based
green card—they don't limit you by country until after they determine you add value to America.

As this committee recognized by passing on voice vote H.R. 3012, “The Fairness for High-Skilled
Immigrants Act,” the only thing this policy serves to limit is America’s economic potential. If per country
limits are left in place, highly skilled immigrants from India will quite literally wait decades, most on
temporary visas that limit their job mobility and prevent them from starting businesses, buying homes,
and earning two incomes. This is an extremely demoralizing prospect for men and women who come to
America believing their skills are valued and welcomed. The problem of waiting—and especially waiting
longer than others for no other reason than being born in a populous country—is easily the number one
cause of attrition and “brain drain” by our friends and foreign professional colleagues to countries that
compete with the United States.

There are entrepreneurs like Kunal Bahl, an engineer from the University of Pennsylvania with an MBA
from Wharton, who started a company while in college that now sells to thousands of U.S. stores. The
problem is that in 2007, when his H-1b visa ran out, Kunal simply gave up on the U.S. immigration
system and sought greener pastures back home in India. Kunal’'s company now employs more than
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1500 people...in India. While we have few hard statistics on these types of opportunity costs, most
immigration experts agree the number of foreign-born workers returning to India and China annually is
on therise and in the tens of thousands. The Chinese Ministry of Education estimates the number of
emigrants who returned to China last year was a record 134,800, up 25% from 108,000 in 2009. As
many have highlighted, Intel, Google, Yahoo and eBay were all founded by immigrants. Knowing what
we know today, would we not do whatever it took to keep these innovators in America?

As | have heard Congressman Chaffetz say on several occasions, per country limits have no place in the
employment-based system. Talent is talent no matter where an immigrant is from, and the limitations
on access to employment-based green cards are best determined by the needs of the market, not an
arbitrary cap. The cap in many ways is the antithesis of the market, enforcing a smooth distribution of
talent globally that does not match up with reality. On its face, the idea that a country with billions of
people should be limited to the same number of employment-based green cards as a country with only
millions is absurd. Again, we thank Mr. Chaffetz, Mr. Smith, and Mrs. Lofgren, as well as the House
Judiciary Committee and the full U.S. House of Representatives for recognizing this absurdity and for
doing your part to put an end to this unfair policy by passing H.R. 3012 last year. We hope you will take
up this bill again early this year.

Green Cards: There’s No Getting Around the Numbers

No matter how you approach the problem, if you are for capturing the economic potential stored in the
green card backlog—currently trapping hundreds of thousands of America’s top highly skilled foreign
professionals—the answer is clear: you must increase supply to meet demand. The U.S. immigration
system provides 140,000 green cards for employment-based immigrants every year. This accounts for
approximately 16% of all green cards awarded annually, a significant number until you look more
closely. The reality is many temporary visas, like the H-1b, which is capped at 85,000 visas a year, allow
immigrants to enter the country with whole families. However, when the time comes for permanent
residence, each member of the family must also receive an employment-based green card. In short, we
estimate that more than half of the 140,000 employment-based green cards go to family members. For
countries impacted by per country limits like India, China, South Korea, the Philippines, and Mexico, the
visa usage by family members does nothing but compound the already extremely long waits, at times
causing backlogged individuals to actually move backwards in line—something commonly known in
immigration circles as retrogression.

What we find more frustrating is that of the 140,000 green cards provided by Congress annually to the
employment-based categories, a significant number have often gone unused despite the excessive
demand in the system. We believe this is primarily the result of inefficiencies in the application process
which continues to be excessively reliant on paper-based methods. Regardless of the cause, if USCIS
and the agencies responsible for overseeing the green card system fail to process applications in time,
the allotment of visas expire and are lost. The USCIS ombudsman estimates that between the family and
employment-based categories, over 300,000 green cards have been wasted in this manner. We believe
this number to be higher and that up to 325,000 thousand have been left unprocessed in the
employment-based categories alone. The deeply frustrating aspect of the loss of visas due to
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inefficiency is that after years of waiting, the government should have little doubt as to who is next in
line (yet another negative consequence of per country limits). Highly skilled immigrants plan their life
around the green card process. It should not be too much to ask that the agency take time to plan for
effective and efficient green card processing as well.

| cannot repeat it enough. When it comes to the issues in the employment-based system, green card
numbers are the single biggest challenge for highly skilled foreign professionals. Combined with per
country limits, the inadequate supply of green cards represents a major hurdle to job mobility,
professional growth, career advancement, promotions and even the education of our children if not
born in the United States. In some cases, young children become adults by the time green cards are
available to an applicant’s family. In these cases, the adult child is no longer eligible and may find
themselves separated from their families for an extended period or even permanently, due to having to
start an immigration process of their own, from scratch, despite having lived most of their lives in the
United States.

The Path Forward is Open and the Time is Now

Whether you were born in New York or New Delhi, it is easy to see that times are changing with respect
to the debate on immigration reform. | have observed since | last visited Congress, that a new energy
exists around taking on the issues of our immigration system from a wider scope of interests. There are
legitimate views on all sides of the issue, and | know that it will be a difficult task to reach consensus. |
can only speak to my experiences and to my knowledge of the system as one who has lived through it. |
am not here to advocate for more than what my knowledge tells me are problems common to the
experience of all highly skilled foreign professionals in the green backlog. | can say that Immigration
voice will continue to support any and all efforts to pass legislation containing much needed
improvements to the employment-based green card system that make life in the backlog so difficult for
so many of our best foreign professionals.

Whether it is the recently introduced “Immigration Innovation Act of 2013” in the Senate, which we
wholeheartedly support, a future highly skilled immigration bill yet to be introduced in the House, or a
comprehensive immigration bill containing like provisions, our coalition of more than 70,000 highly
skilled foreign professionals will stand firmly behind all efforts that include the following reforms:

1. Eliminate per country limits—as previously discussed, this is as much an issue of fairness as it is
an issue of reducing wait times. Currently, highly skilled immigrants from the largest countries
in the world bear the full burden of this negative externality. Removal of these caps will
distribute wait times among all immigrants, making the system fair as a “first come, first serve”
process and alleviating market distorting pressures on Indian and Chinese immigrants stuck for
years on temporary visas. This change is a simple, technical fix requiring no additional green
card numbers be issued.

2. Recapture previously authorized but unused green card numbers—also, discussed above,

recapturing previously authorized but unused green cards will allow Congress to help clear the
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employment-based backlog without authorizing any additional visas. These visas were already
provided by law, but due in many cases to bureaucratic inefficiencies, they were lost.
Recapturing is an option that requires no major changes to the immigration system.

Raise the employment-based green card cap to 290,000 visas per year—raising the cap on

employment-based green cards is the most obvious solution to the employment-based problem.
While this option may be the least politically acceptable to some in Congress, it is also the
simplest with clear and absclute caps.

Allow for job portability, without losing the worker’s place in the green card line, on the filing of

an application for labor certification—this issue is also touched upon above. Highly skilled
immigrants waiting for green cards are trapped on temporary visas. Even though the law allows
for certain temporary visa holders, such as H-1bs, to change jobs, many immigrants opt not to

do so for a simple reason: changing employers under the current system means starting over in
the green card line. For highly skilled immigrants deeply impacted by per country limits, the
incentives to remain with their current employer at any cost are high. Allowing highly skilled
immigrants to change jobs once they have filed for green cards without losing their place in line
will empower these workers to pursue their maximum employment potential, adding greatly to
morale and further protecting these immigrants from potential abuses. Allowing opportunities
to compete for market based wages and career advancement opportunities ensures a robust
labor market that benefits native and foreign born workers alike.

Exempt certain categories from the employment-based caps—as noted in my testimony already,
family members use up a significant portion of employment-based green cards. Other

categories of highly skilled immigrants may also deserve special consideration when applying for
employment-based green cards. To this end, | recommend exempting from the employment-
based caps individuals who meet the following criteria:

= STEM degree holders with an advanced degree from a U.S. university

= Spouses and children of employment-based immigrant visa recipients

= National Interest Waiver recipients designated to have exceptional ability
=  Physicians that provide designated services in medically underserved areas

These are but a few examples of the creative ways in which our green card system can provide
additional numbers by incentivizing positive behaviors that benefit the country and/or address

the intended spirit of the law.

Provide for the roll-over of unused immigrant visa numbers to the following fiscal year—given

the loss of visas due to bureaucratic inefficiencies on an annual basis, rolling visas forward is the
best way to ensure that recapture is an embedded principle of the employment-based system.

10
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On the question of enforcement, | want to clarify our position. Some argue that the employment-based
immigration system should “rollout the red carpet” for every well-educated foreign professional willing
to live and work in America. My fellow highly skilled immigrants and | appreciate the sentiment, but we
do not expect celebrity treatment. We know there must be reasonable restrictions on the flow of
immigrants to America. We know that reasonable protections must be in place to make sure that U.S.
workers are not displaced unknowingly by those seeking permanent residency in the United States. Any
appearance of fraud in the system hurts us as much as anyone else. We know these restrictions and
protections add time to our wait for green cards, and we accept this process as the price for entry on a
permanent basis to the U.S. We are future Americans, and we share an interest in making sure that
foreign workers coming to the U.S. are truly needed.

The backlog begins once these reasonable processes have concluded. That is what my fellow
immigrants find so deeply frustrating about the wait for green cards. We are not held in limbo for years
to ensure that jobs that should go to Americans are protected. On the contrary, for countries impacted
by per country limits, most of the highly skilled immigrants waiting for green cards have long since been
deemed additive to the U.S. economy through a rigorous market test known as “labor certification”.
Inadequate numbers are the primary delay in the system, and because highly skilled immigrants are
forced to wait on temporary visas, many of the negative externalities raised by critics, such as incentives
to pay low wages and fear of leaving abusive employers lest you be removed from the country, are
amplified by the backlog itself. Abuse is a rare exception, but for those concerned about it, fighting the
expansion of employment-based green cards is fully counterproductive to their goals.

A Closing Thought on Temporary Visas

People must trust a system to believe init. The actions of a few bad actors have not only eroded the
reputation of the H-1b visa program, their actions have undermined trust in highly skilled immigrants
themselves. To rebuild this trust, we must eliminate the bad actors. The law provides for ample
enforcement in nonimmigrant programs—I urge you to use that power to restore faith in a highly skilled
immigration system that can and will continue to benefit the U.S. economy and the American workforce.
Our excessive reliance on temporary visas from a lack of green cards is of course largely to blame for the
enforcement issues within the programs. Adopting the employment-based green card reforms | have
outlined above is the surest way to refocus the attention of immigration officials on the relatively small
but very damaging problem of temporary visa fraud.

People are not perfectly substitutable, and empirical studies will never explain fully what qualifies one
worker over another. What we do know is that there is no prize for second place in the global economy,
and there is no place for good enough in cutting edge technology. When a company determines it
wants the best person for a job regardless of where they are from, that company in many cases is doing
so as an alternative to moving jobs overseas. As we are future Americans, we are tied to the success of
the US economy and the jobs that are created here. America’s continued prosperity and the availability
of jobs in the future, especially for our children, are of enormous importance to us. We know the vast
majority of highly skilled foreign professionals add far more value than they take from our economy. All

11
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we ask for in return is the opportunity to make permanent our place in the country where we work,
raise our children, and call our home.

Conclusion

Thank you again for the privilege of testifying before you today. | am truly honored to have this
opportunity to share my story and my views as a newly minted green card holder. | am also honored to
testify on behalf of my fellow Immigration Voice friends and colleagues, all of whom are future
Americans if they aren’t already. Everyone could tell a different story of how they got here, but our
coalition comes together because we share a deep desire to make America our permanent home. |
believe America is the greatest country on earth. We have freedom. We have opportunity, and today
we have the advantage in emerging industries. With a serious commitment to reforming our
employment-based green card system, | believe highly skilled immigrants can help America return to
prosperity, creating jobs and growing our economy through innovation. | hope you will consider the
recommendations | have made today, and I'll look forward to our continued work together.
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Mr. GOODLATTE. Mayor Castro, we are pleased to have you with
us.

TESTIMONY OF THE HONORABLE JULIAN CASTRO,
MAYOR OF SAN ANTONIO, TX

Mr. CASTRO. Thank you very much, Chairman Goodlatte, and, of
course, to Representative Jackson Lee, and my hometown Rep-
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resentative Smith. Thank you for having me to the Ranking Mem-
ber Conyers, as well as to the Members of the Committee.

I come to you today as many things: as an American, as an opti-
mist, the grandson of an immigrant orphan from Mexico who found
opportunity in our great country, and as mayor of the Nation’s sev-
enth largest city, a community that looks like the Texas and the
America of tomorrow.

Immigration for all of us is more than a political issue. It is who
we are as Americans. From Plymouth Rock to Ellis Island and Gal-
veston, Texas, to the sandy shores of Florida and the rocky coast
of California, immigrants have made ours the greatest country in
the world.

Today, however, our immigration system is badly broken, but
there is hope. This hearing and, more importantly, the bipartisan
legislation that I believe can be enacted because of it shows that
we are on the cusp of real progress.

The President and a growing number of bipartisan lawmakers
have laid the framework for what Americans support: comprehen-
sive, commonsense reform. We must do at least three things: fur-
ther strengthen border security, streamline the legal immigration
process so that law-abiding companies can get the workers they
need in this 21st century global economy, and create a path to citi-
zenship to bring the estimated 11 million undocumented immi-
grants in this country out of the shadows and into the full light of
the American dream.

In Texas we know firsthand that this Administration has put
more boots on the ground along the border than at any other time
in our history, which has led to unprecedented success in removing
dangerous individuals with criminal records. But Democrats and
Republicans can agree that the work to ensure America’s safety
and security is ongoing and should be a part of any future legisla-
tive agenda.

The reforms that you have on the table are also profamily, and
probusiness. Outdated visa allocations that separate husbands and
wives, mothers and children, and brothers and sisters for years and
sometimes decades make no sense. It also makes no sense that
while some employers choose to flout the rule of law and exploit
employees, other companies who want to play by the rules are
handcuffed by rigid employment ceilings and burdensome regula-
tions.

Every year, as competition increases across the globe, America
companies throw up their hands and watch engineers, nurses and
entrepreneurs who are trained at American universities leave in
frustration only to invent new products, heal the sick, and innovate
in other countries.

What Americans deserve is a system that works; a system that
is efficient, that is accountable, that in our Nation’s best interest
puts the undocumented immigrants already here on a road to earn
citizenship. Those immigrants take on many faces from Virginia, to
North Carolina, to Utah.

In San Antonio, those faces include students like Benita Veliz.
Benita, like so many so-called DREAMers, was brought to this
country as a child from Mexico. She learned English, played by the
rules, and achieved astounding academic success, even became a
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valedictorian of my alma mater, Thomas Jefferson High School in
San Antonio. She was a National Merit scholar, and Benita earned
a bachelor’s degree by the time she was 20 years old.

By any measure Benita is an American success story, but under
current immigration law she is in limbo. America is her home in
every single sense of the word except under our broken immigra-
tion system.

Since the signing of the Declaration of Independence, America
has distinguished itself as the land of opportunity, the place where
the human spirit is free to reach its full potential. In this 21st cen-
tury global economy, we need Benita and immigrants like her to
be competitive. But we all know that as one generation of Ameri-
cans has passed on to the next, this great Nation has drawn tre-
mendous strength from immigrants, whether they came from Ger-
many, or Italy, or India, or Mexico.

A hearing is a great start, but a hearing is not enough. Let us
rise above the political fray. Let us once again show that no chal-
lenge is too big for America. Ladies and gentlemen, America is
watching. Let us get this done. Thank you.

Mr. GOODLATTE. Thank you, Mayor Castro.

[The prepared statement of Mr. Castro follows:]

Prepared Statement of Julian Castro, Mayor, San Antonio, TX

Thank you Chairman Goodlatte, Ranking Member Conyers, Members of the Com-
mittee . . .

I come to you today as many things—an American, an optimist, the grandson of
an immigrant orphan from Mexico who found opportunity in this great country, and
as Mayor of the nation’s seventh-largest city, a community that looks like the Texas
and America of tomorrow.

Immigration is more than a political issue. It’s who we are. From Plymouth Rock
to Ellis Island and Galveston, Texas, to the sandy shores of Florida and the rocky
coasts of California, immigrants have made ours the greatest country in the world.

Today, however, our immigration system is badly broken. But there is hope. This
hearing and more importantly, the bipartisan legislation that I believe can be en-
acted because of it, shows that we are on the cusp of real progress.

The President and a growing number of bipartisan lawmakers have laid the
framework for what Americans support: comprehensive, common-sense reform.

We must do at least three things: further strengthen border security; streamline
the legal immigration process so that law-abiding companies can get the workers
they need in this 21st century global economy; and create a path to citizenship to
bring the estimated 11 million undocumented immigrants in this country out of the
shadows and into the full light of the American Dream.

In Texas, we know first-hand that this Administration has put more boots on the
ground along the border than at any time in our history, which has led to unprece-
dented success in removing dangerous individuals with criminal records. But Demo-
crats and Republicans can agree that the work to ensure America’s safety and secu-
rity is ongoing, and should be part of the legislative agenda going forward.

The reforms that you have on the table are also pro-family and pro-business. Out-
dated visa allocations that separate husbands and wives, mothers and children, and
brothers and sisters for years and sometimes decades make no sense.

It also makes no sense that, while some employers choose to flout the rule of law
and exploit employees, other companies who want to play by the rules are hand-
cuffed by rigid employment ceilings and burdensome regulations.

Every year, as competition increases across the globe, American companies throw
up their hands and watch engineers, nurses and entrepreneurs, who were trained
in American universities, leave in frustration only to invent new products, heal the
sick and bring new innovations to other countries.
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What Americans deserve is a system that works. A system that is efficient. That
is accountable. That, in our nation’s best interest, puts the undocumented immi-
grants already here on a road to earned citizenship.

Those immigrants take on many faces from Virginia to North Carolina to Utah.
In San Antonio, those faces include students like Benita Veliz.

Benita, like many so-called DREAMers, was brought to this country as a child
from Mexico. She learned English, played by the rules and achieved astounding aca-
demic success—even becoming valedictorian of my alma mater, Thomas Jefferson
High School.

A National Merit Scholar, Benita earned a bachelor’s degree by the time she was
20.

By any measure, Benita is an American success story. But under current immi-
gration law, she is in limbo. America is her home in every sense of the word, except
under this broken immigration system.

Since the signing of the Declaration of Independence, America has distinguished
itself as the land of opportunity, the place where the human spirit is free to reach
its full potential.

In this 21st century global economy, we need Benita and immigrants like her to
be competitive.

As each generation of Americans has passed on to the next, this great nation has
drawn tremendous strength from immigrants, whether they came from Germany,
Italy, India or Mexico.

But we all know that a hearing is not enough. Let’s rise above the political fray.
Let’s once again show that no challenge is too big for America.

Ladies and Gentlemen, America is watching. Let’s get this done.

Thank you.

Mr. GOODLATTE. Dr. Arora, you gave an excellent statement, and
I thought it was full and complete, but apparently I called you be-
fore your time was expired and maybe before your statement was
finished. Did you want to summarize your statement?

Mr. ARORA. Thank you. I just have a little bit left, so I am just
going to complete it.

The benefits of removing poor country limits will accrue to only
one Nation in this world, the United States of America. Ultimately
we do not care how you fix the system. We just want it fixed not
in 5 years, not in 10 years; now, this year.

On that note, there are so many proposals out there for broader
high-skilled immigration reform. They include recapturing unused
visas, providing additional U.S. STEM visas, exemptions for
spouses and children, early filing, exemptions for physicians who
provide service in underserved areas, and we support all of these.

We are extremely encouraged by the introduction of the Immi-
gration and Innovation Act of 2013 in the Senate, and we really
hope that a similar bipartisan bill will be introduced the House.
This innovation economy is global, and the ripe export markets and
the foreign professionals in America creating products for these
markets will not wait forever.

Our futures are tied to the United States, as are those of our
children. The growth of America’s economy and the availability of
jobs for Americans are of great significance to us and our families.
We want nothing more than to see America prosper and grow while
still remaining the most welcoming Nation on the face of this
Earth.
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On behalf of Immigration Voice, again, my sincerest gratitude for
this opportunity and the very patient hearing you have given me
today. Thank you.

Mr. GOODLATTE. Thank you, Dr. Arora.

And I will begin the questioning with you, Mr. Wadhwa. Which
do you believe is a greater factor in encouraging foreign students
and workers on temporary visas to return home, difficulties receiv-
ing green cards in the U.S. or expanding opportunities in their
home countries?

Mr. WADHWA. They are both. In fact, when we surveyed several
hundred returnees, they said it was greater opportunities. But I
know in dealing with my students what happens is that they look
for jobs because they want to stay here for 2 or 3 years after they
graduate. They can’t get jobs because companies can’t get H-1B
visas, or they are worried about hiring foreigners because of the
backlash.

Mr. GOODLATTE. I have got another question for you, and I am
going to go quickly because I have several I want to ask in a short
period of time.

As I noted in my opening statement, other primary immigrant-
receiving countries like the U.K., and Canada, and Australia select
over 60 percent of their immigrants based on their education and
skills, while the United States selects a little more than 10 percent
on this basis. Which type of immigration system do you think
makes the most sense for America?

Mr. WADHWA. We need both because you have to have families
as well, but right now we need more skilled.

Mr. GOODLATTE. Talking about ratios here, percentage.

Mr. WADHWA. I would increase the ratio of skilled immigrants
dramatically.

Mr. GOODLATTE. Great. Okay, thank you.

Next, Mr. Teitelbaum, I see that the Jordan Commission rec-
ommended eliminating the Diversity Lottery Program. Since the
Jordan Commission’s recommendations were issued, somewhere in
the magnitude of 800,000 diversity green cards have been issued.
Can these green cards have been better utilized for another higher
priority?

Mr. TEITELBAUM. That was indeed the recommendation, that it
should be used for higher-priority categories.

Mr. GOODLATTE. And then to approach the second question I
asked Mr. Wadhwa from a different vantage point, the Jordan
Commission also stated that, quote, “Unless there is a compelling
national interest to do otherwise, immigrants should be chosen on
the basis of the skills they contribute to the U.S. economy. The
Commission believes that the admission of nuclear family members
and refugees provide such a compelling national interest, where
unification of adult children and siblings of adult citizens solely be-
cause of their family relationship is not as compelling.”

Isn’t this what some refer to as chain migration, and isn’t it true
that over 2.5 million siblings of U.S. citizens are now on a waiting
list for green cards, and some will have to wait over two decades?
What does this say about the credibility of that aspect of our immi-
gration system?
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Mr. TEITELBAUM. Yes, that is true. That is what we referred to
as management by backlogs, in which you make promises that can-
not be fulfilled, and you get these enormous and very long backlogs
that are built up. So our recommendation was that those visa num-
bers be reallocated to the high-priority, higher-priority categories
that we mentioned, and then there would be immediate admission
of those people and no backlogs in those categories.

Mr. GOODLATTE. Thank you.

And, Mayor Castro, you state that comprehensive immigration
reform should do three things: secure the border, streamline the
legal immigration process, and provide a path to citizenship for 11
million illegal immigrants.

Do you think that interior enforcement should play a role to dis-
courage future immigration by those not documented by making
jobs to them unavailable? Should that be a part of that comprehen-
sive immigration reform?

Mr. CASTRO. Yeah, that is a great question. I do believe that en-
forcement, both in terms of active enforcement on our borders and
under this Administration there has been tremendous progress
with regard to enforcement. In fact, the triggers in the 2007 pro-
posal have just about all been met. But going forward, of course,
enforcement is part of the conversation.

Mr. GOODLATTE. And one of the aspects of enforcement that
doesn’t get as much attention here, although it does get attention
in some of the States which have attempted to do things about it,
is the fact that a large percentage of people who are not lawfully
in the United States entered legally, on student visas, visitors’
visas, business visas, and overstayed their visas, and so the border
and securing the border is not a component in dealing with that
aspect of unlawful immigration. It has to be done in the interior
of the country with verification programs, with regard to employ-
ment, with cooperation amongst various law enforcement authori-
ties, and so on. Do you think that should be part of the process?

Mr. CASTRO. Yeah, I think we agree that we can make the sys-
tem work better for everyone, including for employers, including at
our airports, in each and every way. Both in terms of border secu-
rity and interior security, comprehensive immigration reform gives
us the opportunity to make this work better at every single junc-
ture.

Mr. GOODLATTE. And I want to give you an opportunity to an-
swer the question of the day, and that is this: Are there options
that we should consider between the extremes of mass deportation
and a pathway to citizenship for those not lawfully present in the
United States?

Mr. CasTrO. Well, let me say that I do believe that a pathway
to citizenship should be the option that the Congress selects. I don’t
see that as an extreme option. In fact, as one of the Representa-
tives pointed out, if we look at our history, generally what we
found is that Congress over time has chosen that option, that path
to citizenship. I would disagree with the characterization of that as
the extreme.

The extreme, I would say, just to fill that out, would be open bor-
ders. Nobody agrees with open borders. Everyone agrees that we
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need to secure our border; that the United States needs to improve
its——

Mr. GOODLATTE. I think we agree on that, but the question is
what to do about the 10 million or more people who are not law-
fully here. Are you and, do you think, others open to finding some
ground between a pathway to citizenship and the current law,
which would be to require deportation in many circumstances,
whether that is being enforced today or not?

Mr. CASTRO. I believe that, as the President has pointed out, as
the Senators who have worked on this have pointed out from both
parties, that a path to citizenship is the best option.

Now, I also understand that, in terms of getting at what you may
be thinking about, a guest worker program in the future has also
been put out there. I know that there are some concerns about how
you would set that up, but I think if you want to deal with issues
going forward, that may be one way to do it. However, in terms of
the 11 million folks who are here, certainly putting them on a path
to citizenship, ensuring that after they pay taxes, they pay a fine,
they learn English, they get to the back of the line, that is the best
option.

Mr. GOODLATTE. I thank you.

The gentleman from Michigan is recognized.

Mr. CoNYERS. Thank you, Chairman Goodlatte. And I want to
thank all the witnesses on the first panel. You have done a good
job. We may not have settled much, but that is the way these
things start out, isn’t it?

I just wanted to see if we could get a little more agreement on
Chairman Goodlatte’s last question: What do we do with 11 million
people that are already here? Are there any of you that still have
reservations about a path to citizenship that is firm and fair? We
are not going to jail them or send them back. Can we hit a small
chord of agreement on that one question? What do you think, Dr.
Arora?

Dr. ARORA. We believe that a balanced approach to this is really
important, one that is fair and is a win-win situation for everyone.
Like I said before, we tend to be focused on issues that we are very
familiar with, having been through the employment-based immi-
gration system, but certainly we would like to see a situation
where Congress comes together and agrees on something that can
go and get passed by the Senate and signed by the President and
actually solve some of these problems in a balanced program. We
would like to not view immigration as a zero-sum game, and I
think we all agree that it doesn’t have to be that way.

Mr. CoNYERS. Mr. Wadhwa, do you think that reasonable people
with strong differing views can come up with elements of a path
to citizenship that would get us through this very difficult problem?

Mr. WADHWA. You know, I think the low-hanging fruit here is
the children. I don’t believe any decent human being would argue
that those children should be deported. We should give them citi-
zenship immediately without thinking twice.

And then the issue is about the law. I mean, that is a very strong
point that Representative Gowdy made. Maybe what you do is you
give them indefinite permanent resident status instead of citizen-
ship. There is other ways of slicing this. They want to be here, they
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want to raise their children. You know, we don’t have to discuss
deporting them; we just should legalize them so they can pay taxes,
participate as regular U.S. citizens do without calling them citi-
zens. There is a way.

Mr. CONYERS. Mayor Castro, I and, I know, some of my col-
leagues are a little reluctant about permanent indefinite status.
You know, this is one of the things that makes this country great.
You can become a citizen; you are either born here, or you earn
your way in as an American. And we are all citizens equally, and
so I have just a little bit of reluctance about having somebody here,
an immigrant, permanently.

Mr. CASTRO. To my mind, it would be unprecedented for us to
create a class of folks who are stuck in this kind of limbo, who are
not allowed to become citizens, but almost everything up to that
line. We draw our strength as Americans from citizenship. That is
the essence of who we are. Throughout the history of this Nation,
the biggest challenges we have faced have been when we created
second-class citizens, much less second-class noncitizens, and so I
believe that a path to citizenship is the best option.

Mr. CONYERS. Mr. Teitelbaum, have we reached a state where,
in terms of border security, I got the impression we are doing a lit-
tle better, the rates are going down, fewer people are coming over.
We are spending tons of money. What do you see in that area that
we might want to look at if Chairman Goodlatte agrees that we
should send some Judiciary Committee Members down for a seri-
ous examination after having talked with security people here be-
fore we go there?

Mr. TEITELBAUM. Are you asking me to speak on behalf of the
Commission on Immigration Reform, or what do I——

Mr. CoNYERS. Your personal views, sir.

Mr. TEITELBAUM. Well, I have traveled along that border many
times. There is no such thing as the average border situation along
that border. There are huge variations across that border as to
what is happening. And my impression is, from the data I have
seen, that the number of attempted crossings has declined. There
are more boots on the ground, as someone else said. There is also
a deep, deep recession in the United States since 2008 and more
rapid economic growth south of the border.

So you have got competing explanations of what is going on
there, and I don’t think we can actually answer your question, Mr.
Ranking Minority Member, as to whether the enforcement efforts
are the primary cause of that trend.

Mr. CONYERS. Can you give them a good grade so far?

Mr. TEITELBAUM. Can I do what?

Mr. CoNYERS. Can you give them a fair grade so far?

Mr. TEITELBAUM. A fair grade?

Mr. CONYERS. Yes.

Mr. TEITELBAUM. I think there have been serious efforts, in-
creased efforts, along the border. I don’t think there have been seri-
ous efforts in the interior. As one of the other Members mentioned,
if you don’t have interior enforcement, it really doesn’t matter how
good your border enforcement is, people will find a way around the
barrier if they can find work easily in the United States.

Mr. CoNYERS. Thank you, sir.
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Thanks, Chairman.

Mr. GOODLATTE. Thank you, gentlemen.

S It 1}? now my pleasure to recognize the gentleman from Texas Mr.
mith.

Mr. SMmiTH. Thank you, Mr. Chairman. And, Mr. Chairman,
thank you, too, for your thoughtful approach to the subject at hand.

One thing that I think all Members can agree upon, and I as-
sume all panelists as well, is that immigrants work hard, they cre-
ate jobs, and they set a daily example of how to achieve the Amer-
ican dream. Immigration, in fact, has made our country great.

As the Chairman pointed out a minute ago, America is the most
generous country in the world. We admit 1 million legal immi-
grants every year. That is about as many as every other country
combined, so there is not even a close second when it comes to our
generosity. I do think that generosity gives us the credibility to say
that we need to devise an immigration system that is in the best
interests of America and Americans.

One way, in my view, to improve our legal immigration system,
and that is the subject at hand, is to admit more immigrants on
the basis of their skills that America needs today. We admit only
about 6 percent of the legal immigrants now on the basis of their
skills. That happens to be, I think, the lowest percentage of any in-
dustrialized country in the world. So I would like to get us back
to where we emphasize and encourage immigrants who have the
skills that America needs, but we need to do so in a way that does
not jeopardize the jobs of Americans who are in this country who
are working, either citizens or legal immigrants. We don’t want to
jeopardize their jobs or depress their wages.

So my question for Mr. Wadhwa, and maybe Mr. Teitelbaum, is
this: How do we admit skilled immigrants without hurting Amer-
ican workers?

Mr. WADHWA. First of all, if you look at all the data, every single
study that has been done, it shows that when you bring skilled im-
migrants in, they create jobs. And right now we are in an innova-
tion economy. Skilled immigrants are more important than ever,
not only to create jobs, but to make us innovative and to help us
solve major problems. So bring the right people in, and you will
make the pie bigger for everyone. And we can bring in more un-
skilled as well, because we will have a bigger economy. We need
them. The population of America will decline unless we keep immi-
gration going at least at the pace that it is now.

Mr. SMiTH. Thank you. I am not sure Mr. Teitelbaum is going
to agree with you on the low-skilled, but Mr. Teitelbaum?

Mr. TEITELBAUM. Yes. I will say in answer to your question, one
way is not to admit larger numbers as temporary admissions than
you have visas for permanent admissions or you will negatively in-
fluence the U.S. workforce. And the second is a much more effec-
tive means of assessing the effects of admissions of skilled workers
in particular areas on U.S. workers, so you don’t want to, I would
say—this is a personal statement, not for the Commission—you
don’t want to admit all STEM workers, because the tight labor
markets are in some parts of STEM, but definitely not in other
parts of STEM, and this Committee has actually reflected that in,
I guess, it was your bill, Mr. Chairman
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Mr. SMITH. Yes.

Mr. TEITELBAUM [continuing]. That was passed one time or two
times in reflecting that difference at the Ph.D. level. That was very
smart of you.

Mr. SmiTH. Okay. Thank you, Mr. Teitelbaum.

And, Dr. Arora, any comments on that?

Dr. ARORA. Yes. Thank you, Mr. Smith.

I think that there is a couple of really important things here. You
brought up a very good point, and it is important to protect Amer-
ican workers and at the same time have a robust immigration sys-
tem where skilled immigrants can come in and fill real needs.

And one of the problems that we have today is that we have re-
stricted the mobility of the skilled workers that come into the coun-
try. They get trapped in jobs for long periods, where promotions
can be denied, where they have no way of going to another em-
ployer that is willing to offer a market wage or advancement as
based on the experience that they have gained over a period of time
and toward the skills that are really required by the demands of
the job is. And I think that these long periods of limbos, and the
restrictions on job mobility, and this lack of reliance on the market
to tell us what the demand is is a problem.

Mr. SMITH. Okay. Thank you, Dr. Arora.

Mayor Castro, let me follow up with a question that the Chair-
man was asking you a minute ago. Do you see any compromise
area between the current status quo and a path to citizenship for
virtually all the 11 million or more illegal immigrants in the coun-
try today?

Mr. CASTRO. I see the compromise as a recognition that a path
to citizenship will be earned citizenship; in other words, that they
will have to

Mr. SMITH. But you don’t——

Mr. CASTRO [continuing]. Pay a fine.

Mr. SMITH. In other words, a path to citizenship regardless, one
way or the other.

Mr. CasTrO. Well, I believe that it is the best option. I think his-
tory has borne out that that has served the United States best.

Mr. SMmiTH. Okay. Let me ask all panelists this question, and
maybe since my time is almost up, I will say this: Is there any wit-
ness today who does not agree that we ought to have a system that
requires employers to check to make sure that they are hiring legal
workers? Is there anyone who would disagree with that system?

Mr. TEITELBAUM. It was a recommendation of the U.S. Commis-
sion on Immigration Reform.

Mr. SmiTH. Mr. Teitelbaum, you and I worked together to try to
implement the Commission’s recommendations, and we came aw-
fully close until the Clinton administration reversed their endorse-
ment.

But everybody agrees that with some kind of a system to make
sure that employers only hire legal workers; is that right?

Okay. Thank you.

Thank you, Mr. Chairman.

Mr. GOODLATTE. I thank the gentlemen.

The gentleman from New York Mr. Nadler is recognized for 5
minutes.




55

Mr. NADLER. Thank you, Mr. Chairman.

Mayor Castro, your testimony said that we must do at least
three things in immigration reform: further strengthen border se-
curity, streamline the legal immigration process that law-abiding
companies can get the workers they need, and create a path to citi-
zenship for the estimated 11 million undocumented immigrants.

It seems to me that there is one further thing that any good im-
migration reform should do, and that is to eliminate unjustified, in-
vidious discrimination that is present in the system. And one such
discrimination is certainly the fact that people other than gay and
lesbian people can sponsor their spouses for immigration into the
United States so that you don’t keep them separated, whereas
under our laws, of course, gay and lesbian people cannot marry
other gay and lesbian people—at least the Federal Government
won’t recognize it, a few States will—so that the laws work a—
what I would call a cruelty on people, an unnecessary cruelty, be-
cause under our laws it may be that the lover or partner of an
American citizen can’t be here, and under the laws of the foreign
country, it may be that the American can’t go there, and you are
keeping people apart.

Now, there is legislation called the United American Families
Act which would establish an equivalency so that, the question of
gay marriage apart, which is really a separate question, we will not
have the cruelty of keeping loving couples apart by allowing a gay
person or a lesbian person to sponsor his or her partner for immi-
gration. We are reintroducing that bill today, by the way. It has
broad bipartisan; it has the support of Republicans as well as
Democrats, church leaders, members of the Hispanic Caucus, and
now recently the President of the United States.

Do you think this is a good or essential piece of comprehensive
immigration reform?

Mr. CasTRrO. I believe that it would be a good piece for com-
prehensive immigration reform, and, as you suggest, I believe that
there would be significant support for that. I myself support mar-
riage equality, but even for folks that support, for instance, only
civil unions and certain rights that partners would have, I believe
that this is right in that vein and that it makes sense.

Mr. NADLER. Thank you. And I just want to make clear that this
is not—not the question of gay marriage. If we had gay marriage,
you wouldn’t—it would be moot. But this is a question of enabling
people to be together who otherwise cannot be for no purpose at all,
purposeless cruelty, which the United States should never engage
in.

I have a second question for you, and that you note in your testi-
mony the immigration laws are broken across the board, harming
businesses and separating families. There are some who support
the idea of increasing the number of green cards in the employ-
ment-based system, we have heard that, but only if a commensu-
rate number of green cards are eliminated from the family-based
system.

Do you buy into this zero-sum approach, and can we be a Nation
that supports both business groups and keeping families together?

Mr. CasTRO. Thank you for the question, Representative. I agree
with Dr. Arora that this is not a zero-sum game. There is no reason
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that we need to choose between these. I believe that we should
have both employment-based and continue our family-based alloca-
tion as well as, of course, addressing the issue of high-skilled immi-
grants and other skilled immigrants.

I would also, frankly, suggest that being able to pick crops in the
sun, under the hot sun, for 12, 14 hours a day, to do back-breaking
work, is a kind of skill; maybe not one we would call a high skill,
but certainly a skill that many, many folks either do not or cannot
do. And so to answer your question, I believe that that is a false
dichotomy.

Mr. NADLER. Thank you.

And, finally, I have one question for Mr. Teitelbaum. Mr.
Teitelbaum, you say that some of the Commission’s strongest rec-
ommendations were against temporary worker programs, noting
that admitting large numbers of temporary workers in agriculture
and other fields would be, quote, “a grievous mistake.”

I must say I am very ambivalent about this. On the one hand
I worry about guest worker programs bidding down U.S. wages for
American workers; on the other hand, the share of the native-born
workforce without a high school diploma was around 50 percent in
the 1940’s and 1950’s, and it is now down to about 6 percent. And
as the native-born have grown better educated, U.S. workers have
been less willing to engage in farm work, but the demand for farm
work has not decreased.

So my question is if we still have a need for on-the-farm labor,
but a giant reduction of population of native workers likely to look
for work in the sector, do we have a need for a guest worker pro-
gram? Is it naive to think that if we cut out foreign workers, that
these jobs would just be filled by American workers? And is such
a program, in fact, cutting down on American—you know, bidding
down American wages?

Mr. TEITELBAUM. Again, this is going to be my thoughts, not the
Commission. The Commission was recommending against large-
scale temporary worker programs for the reasons I indicated. I
agreed with that recommendation. I believe it still to be true.

There is a very large population in the United States of low- and
unskilled workers, many of whom are unemployed and relatively
unemployable. The conditions of work offered in some of the jobs
you are talking about are really not very attractive compared to
their alternative sources of income as citizens, and, therefore, I
think you have a situation in which the market disposes toward de-
pendence upon unauthorized migrants.

In addition, you have decisions made by employers as to where
to invest or where to plant and what plants to plant, are they
labor-intensive plants or not labor-intensive plants, based upon the
assumption of continued access to this kind of labor. So you get a
kind of mutual dependency, if you will. A situation in which it is
correct, as the growers might say, that if you took away my work-
force now, all my plants, all my crops would rot in the field. But
if they were pretty certain they weren’t going to have that future
workforce in the future, they would make different decisions about
what crops to grow and where to grow them. But why should they
if they assume they are going to have that workforce?

Mr. GOODLATTE. The time of the gentleman has expired.
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The Chair recognizes the gentleman from Alabama Mr. Bachus
for 5 minutes.

Mr. BAcHUS. Thank you.

Let me ask each one of you for a yes or no answer if you can
give it. If you can’t, I will permit you to pass.

Mr. TEITELBAUM. Yes or no?

Mr. BacHus. If you can. If you want to pass, you know, can’t an-
swer it.

Do you think our immigration policies ought to be based on our
own national interests; in other words, what is best for America?

Mr. WADHWA. Yes.

Mr. TEITELBAUM. Yes.

Dr. ARORA. Yes.

Mr. CASTRO. Absolutely. Sure.

Mr. BACHUS. So we all agree on that.

Now, do we all agree that attracting high-skilled legal immi-
grants is in our best interests? You know, the Chairman mentioned
Australia and Canada. And obviously high-skilled workers in math-
ematics, sciences, technology, they have actually created jobs in
those countries. They have created jobs for native Australians, na-
tive Canadians. It has brought down their unemployment rate. But
do all of you agree that that is in our best interest, and there is
less contentious issues with our highly skilled workers?

Mr. WADHWA. Double yes.

Mr. TEITELBAUM. In principle, yes, but you must be careful not
to deter American kids from going into those fields by taking that
action.

Mr. BACHUS. Oh, absolutely.

Mr. TEITELBAUM. So you just have to do it right.

Mr. BACHUS. Right. But it is less contentious than with our un-
documented, unskilled workers, I think. Would you agree?

Mr. TEITELBAUM. Yes.

Dr. ARORA. Yes, it is.

Mr. BACHUS. So yes?

Dr. ARORA. Yes.

Mr. BACHUS. And Mayor.

Mr. CASTRO. Yes, I agree to the need to encourage high-skilled
immigration, sure.

Mr. BAacHUS. Now, the Chairman mentioned that some countries,
and these are countries all of which have significantly lower unem-
ployment rates than America, are actually attempting to attract
entrepreneurs, engineers, mathematicians, scientists, people skilled
in technology. And I think we all agree we have all seen cases of
these people being trained, some of them at University of Alabama
Birmingham, and then going back to India, some going back to
China, and starting jobs which compete and take jobs away from
our people, and that that is really a tragedy; and that Germany
doesn’t do that, Chile doesn’t do that, Australia doesn’t do that,
Canada doesn’t do that. So should we design a system that
prioritizes—not excludes other, but prioritizes those individuals?

Mr. WADHWA. Yes.

Mr. TEITELBAUM. Once again, as long as it does not deter U.S.
kids from going into those fields.
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Mr. BAcHUS. Oh, and let me say that with those caveats, and
also in certain areas where if there are Americans that can fill
those positions.

Mr. TEITELBAUM. The general point, Congressman, is you might
end up with fewer people net if you discourage the inflow of people
from the largest source of those occupations who are American citi-
zens.

Mr. BACHUS. Sure. Okay.

Dr. ARORA. We believe, yes, that there is a need to reform the
way highly skilled immigration is done today.

Mr. BAcHUS. All right. Mayor?

Mr. CASTRO. I believe there is a need to reform highly—immigra-
tion for highly skilled workers

Mr. BACHUS. Yes.

Mr. CASTRO [continuing]. But I also believe there is a need to re-
form the entire system.

Mr. BacHUS. Oh, absolutely. We all agree, but I think that my
point is, and I think each of you would agree, it is going to be a
much easier lift to solve the problem with highly skilled workers.
This House has passed on one occasion, could have on two occa-
sions, a bill which would address that. And the present system for
our highly skilled entrepreneurs is diametrically opposed to what
is done in Canada, Australia with great success and created hun-
dreds of thousands of jobs there, and actually has put Americans
out of work because we refuse to do that here. And Ms. Lofgren
and I agree on that, I think, 99 percent or 100 percent. I think that
the gentleman from Michigan, the former Chair, and I agree, and
I think we could pass a bill which would take that off the table.

When you take comprehensive, then we are dealing with certain
issues like full citizenship, and whatever else we disagree on, I
think we would agree on that that is a more toxic, contentious
issue, granting full amnesty. And I would hope that by comprehen-
sive we could address those on two different paths, because we can
pass something and solve the problem which is putting Americans
out of work and is enabling other countries to compete successfully
and take jobs away from us. And I would just hope that you all
would all agree with that, that let us not let the more contentious
issues and this idea of comprehensive reform prevent us from this
year, this month, you know, in the next 2 or 3 months passing
something to address what is a horrible situation in this country,
and that is we are training people to go back to their countries and
compete against us.

And we have mentioned Google, Intel, eBay, Microsoft. All of
those companies, the CEOs say for every one of those people I hire
or keep in America, I can hire three Americans, too.

Mr. WADHWA. We can agree on the Dream Act quite easily. That
there is widespread agreement on.

Mr. BAcHUS. Okay.

Mr. GOODLATTE. The time of the gentleman has expired.

The Chair recognizes the gentleman from North Carolina Mr.
Watt.

Mr. WATT. Thank you, Mr. Chairman.

Let me say at the outset so that nobody is misled I am a strong
supporter of a system that encourages high-skilled workers, but the
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composition of this panel may leave the impression that I hope is
not the one that we intend to leave, that that is all that immigra-
tion reform is about.

And so I want to be clear that Google, Yahoo!, Intel, eBay were
all founded and run by immigrants, but none of them came here
under a skilled worker visa program. They came here as family-
based immigrants, refugees or children of refugees.

And so just to be absolutely clear on this, this emphasis that
seems to be being placed on high-skilled visas and reform just—are
we clear that that is not to the exclusion of other kinds of immigra-
tion reform and encouragement of other immigrants? And if I can
get clarity on that from all four witnesses, I just want that on the
record so that we are not misled.

Mr. WADHWA. I completely agree with that. We can’t lose time
on the skilled, because right now the U.S.’s economy is in a slump.
We are in the middle of a major reinvention. Our competitors are
rising. Immigrants are fleeing. I wrote an entire book about the im-
migrant exodus.

So we have to fix the immediate problem of skilled immigrants,
the million skilled immigrants legally here waiting for green cards.
We don’t talk about them. We need to fix that ASAP, and we need
do the other things we are talking about without doubt. But we
can’t wait on the million, because they are leaving, and America is
bleeding talent right now.

Mr. WATT. If we are doing all of this immediately, I don’t want
to do that to the exclusion of doing the rest of immigration reform.
That is the point I want.

And, Mr. Teitelbaum, just to be clear, you all’s recommendation,
I guess, that you are not encouraging low-skilled or unskilled work-
ers, that is not—that recommendation was not about eliminating
other kinds of non-skill-based immigration either, was it?

Mr. TEITELBAUM. No. You may remember the main recommenda-
tion on family-based immigration recommended establishment of
these priorities and the rapid admission of people in these priority
groups, and that is by far the biggest category of legal immigrants.

Mr. WATT. And, Dr. Arora and Mayor Castro, if I can get you all
to be as clear. And I am just trying to document a record here so
nobody comes back later and says this hearing was only about
high-skilled visas, high-skilled worker admissions to the country. I
mean, I think that would be a gross misperception of what we
should be coming away with. So, Dr. Arora and Mr. Castro, if you
can help me clarify the record, I would be appreciative to you.

Dr. ARORA. Congressman, we are a grassroots organization, and
we supported a comprehensive bill in the past, and if Congress is
to come up with a doable bill that you can all agree on, we would
be very happy to back it and support it.

In the end we would like to see these problems solved. Whether
you decide to do them in steps and individual bills, or you take an
approach that everything can be done together, we leave up to your
judgment, but we realize that it is a complex problem, and there
are many parts to this.

Mr. WATT. Mr. Castro?

Mr. CASTRO. Well, I absolutely believe that this issue of immigra-
tion reform should be addressed comprehensively. And I would also
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add that even though it might seem, as was said, easy to do just
one part of this, the STEM bill, which was supposed to be easy, did
not get through the Senate, probably the better option is to address
this comprehensively at one time that will impact the entire system
in a positive way.

Mr. WATT. All right. Thank you. I appreciate the clarification.

And with that, Mr. Chairman, I won’t even go to another ques-
tion, because my time is about to expire.

Mr. GOODLATTE. We appreciate the diligence of the gentleman
from North Carolina and commend that to all the Members.

And we turn now to the gentleman from Virginia Mr. Forbes for
5 minutes.

Mr. FOrBES. Thanks, Mr. Chairman.

Thank all of you for your testimony. I only have 5 minutes, so
I am going to try to be succinct and ask you in your answers to
do so as well.

And, Mayor, I know you have studied this issue a lot, you pre-
pared for this hearing, or you wouldn’t be here. And let me just ask
you, if I gave you this pen and asked you to go back and take as
long as you needed and draft this comprehensive piece of legisla-
tion, you brought it back before us, and we passed it out of here,
and we passed it out of the Senate, and the President signed it into
law, we all know that there will be some people that disagree with
portions of it, some people who try to circumvent it, some people
who break it.

I want you to fast-forward now. You are a young man, and 10
years from now we ask you to come back and testify before us, and
we found that the people that circumvented that law were either
10 or 10 million. Should we be prepared to draft a new path of citi-
zenship for those 10 million people that circumvented the law that
you wrote?

Mr. CAsTRO. Thank you very much for the question. And I know
that this has been a concern with regard to the 1986 law. And, in
fact, I am very pleased that the bipartisan effort so far, what has
been proposed by the President and the Senate, includes stronger
interior enforcement.

Mr. FORBES. Yeah. And I don’t want to interrupt you, you can
put all you want on the record, but I am saying you have written
a law, we do everything we can. Despite our best efforts there will
be people who break that law and circumvent them. It may not be
10 million, it may be a million, but for those individuals should we
be expected to 10 years from now write a new path of citizenship
for those individuals however many there might be?

Mr. CAsTRO. With all due respect, Representative, I just don’t
think that that is a question that can be answered right now. It
is such a hypothetical question. I believe that if the Congress does
an excellent job now——

Mr. FORBES. Mayor, are you saying that you don’t believe that
there will be any people that circumvent the law no matter how
well we write it? Is that your testimony?

Mr. CASTRO. No, I wouldn’t disagree with you that there may be
folks who circumvent it.
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Mr. FORBES. And as to those individuals, should we be prepared
at some point in time, 10 years down the road or whenever, to be
prepared to write a new path of citizenship for them?

Mr. CASTRO. I believe that that is a question hopefully that won’t
have to be answered in any significant measure by a Congress in
the future if you do the job right this time.

Mr. FORBES. So you believe if we do the job right, there will not
be individuals who circumvent that law down the road? And the
reason I say it, Mayor, is we have got to ask these tough questions.
It is easy to talk about comprehensive reform if we don’t ask and
answer those tough questions.

Let me give you another one. The Ranking Member said there
is so much that we agree on, and I agree with that comprehen-
sively, but we can’t just take a concept like comprehensive and not
look at the detail, because sometimes the devil is in the details.

When you talk about a lot of individuals who are here and not
documented, or here not legal, or illegally, one of the things for us,
most of them are hard-working, good people, you would attest to
that, but not all of them. For example, testimony we have had be-
fore this Committee of the rise in gang activity that we have had
in the country, we had testimony that 85 percent of one gang, the
individuals here were here illegally.

Now, as to just that group, I want to ask you this question: If
we have someone here who is here illegally, and not one of those
hard-working people, but someone who is a member of a violent
criminal gang, should we be prepared to deport them before they
ci)lmrglit a criminal act, or should they also have a path to citizen-
ship?

Mr. CASTRO. Thanks for the question. I think there is an agree-
ment across the board that if someone has committed a violent
crime

Mr. FORBES. No, no. Before they have committed a violent crimi-
nal act, they are here illegally, and they are a member of a violent
criminal gang, should we be able to deport them before they com-
mit that violent criminal act, or should they also be able to have
a path to citizenship?

Mr. CASTRO. You mean if you determine them guilty before they
have committed a crime?

Mr. FORBES. Not guilty. I am saying they are here illegally. They
didn’t come here legally, and they acknowledge and we prove that
they are a member of a violent criminal gang, should we be able
to remove them from the country before they commit another—or
before they commit a violent criminal act?

Mr. CASTRO. I would just say that I believe that ensuring that
America is free of folks who have committed violent crimes, that
that is and should be a priority.

With regard to the hypothetical of people who might commit a
crime or might not commit a crime, you know, I readily concede
that I am not in law enforcement, I am not a technical expert in
that regard, but I do believe that folks who have committed a vio-
lent crime should be deported.

Mr. FORBES. And, Mayor, the reason I tell you is this exact situa-
tion happened in Boston, and a young girl was raped and brutally
beaten for individuals that were here illegally, member of a violent
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criminal gangs, and temporary protected status protected them. So
at some point in time we have got to—we passed legislation, and
here the Senate refused to pass it.

And so with that, Mr. Chairman, I see that my time is expired,
but, Mayor, they are the kind of questions that we need answers
for, and unfortunately that is going to be part of what we have to
ferret out over the next several weeks and months. And with that,
Mr. Chairman, I yield back.

Mr. GOODLATTE. I thank the gentleman.

The Chair recognizes the gentlewoman from California Ms.
Lofgren, for 5 minutes.

Ms. LOFGREN. Thank you, Mr. Chairman.

Before my questions, I would like to ask unanimous consent to
place in the record 22 statements from various individuals, includ-
ing religious organizations, social organizations, labor organiza-
tions, as well as an op-ed from The Washington Times today from
Mat Staver, the dean of the law school at Liberty University.

Mr. GOODLATTE. Well, seeing as Liberty University is a fine in-
stitution in the Sixth Congressional District of Virginia, and I
think very highly of Dean Staver, we will admit all of those, with-
out objection, to the record.

Ms. LOFGREN. Thank you very much.

[The information referred to follows:]
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Statement for the
American Federation of Labor-Congress of Industrial Organizations (AFL-CIO)

For the Heuring on:
“America's Immigration System: Opportunities for Legal Inmigration and
Enforcement of Laws against Hlegal Immigration”

Before the
House Committee on the Judiciary
Subcommittee on Immigration Policy and Enforcement

February 5, 2013

The AFL-CIO s a democratic organization that works to improve the lives of workers on
a federal, state and local level. It is in this spirit that the AFL-CIO advocates for comprehensive
immigration reform.

The AFL-CIO is governed by a quadrennial convention at which all AFL-CIO members
are represented by delegates elected by their feow union members. These delegates set broad
palicies and goals for the union movement, as well as our Constitution. and every four vears
elect officers who govern the day-to~day work of the AFL-CIO.

In 2009, delegates to the 26th AFL-CIO Constitutional Convention elected Richard
Trumka as president and Elizabeth Shuoler as secretary-treasurer. Arlene Holt Baker was re-
elected as exccutive vice president. These three officers, ulong with 54 vice presidents, make up
the AFL-C10 Executive Council, which governs the AFL-CIO between conventions,

Between Fxecutive Council meetings, the AFL-CIO is governed by an Fxecutive
Committee, made up of vice presidents ol the AFL-CIO’s 10 largest affiliatc unions, the three
executive officers and representatives of up to nine additional affiliate unions.

In states and communides, the AFL-CIO amplifies the voices of working families
through 51 AFL-ClO-chartesed state federations (inchuding Puerto Rico) and inore than 300

chartered central labor councils, fed by officers and boards elected by local union delegates

proved at the 2009 convention,

The AFL-CIQ’s current imupigration policy was a

In 2009, delegates to the 26th AFL-CIO Constitutional Convention adopted The Labor
Movement's Principles for Comprehensive Immigration Reform (Resolution 11} The
which was deliberated and approved on the convention floor, estublished a national policy for the
taber movement on comprehensive immigration reform. Former Secretary of Labor Ray
Marshall and the Economic Policy Institute helped the AFL-CIO develop the policy. Secretary
Marshall spent over a vear meeiing and consulting with AFL-CIO and Change to Win urnions.
Community-based organizations, civil rights leaders and immigration experts were also aftorded
an opportunity 1o provide viduable mput.
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The 2009 inunigration policy continues to be reaffirmed.

Since its" adoption at the 2009 Convention, the officers of the AFL-CIO, the AFL-CIO
Exceutive Commitice and the AFL-CIO Executive Council have reaffirnicd the labor
movement's commitment to comprehensive immigration muftiple times.

The AFL-CLO submits the following materials for subcommitiee consideration:

* Convention Resolution Y- The Lubor Movemeni's Principles for Comprefiensive
Tmmigration Reform (March 2009)

+  Executive Council Resolution- 1 Support of In-State Tuition for Undocumented Youth,
Active Service Members and Veterans (March 20112)

» Statement by AFL-CIO President Richard Trumka- AFL-CIO Working Families
Support Deferred Action for Childhood Arrivals (August 2012)

+  Message trom President Trumka- Email to working family activists (January 2013)

«  Statement by AFL-CIO President Richard Trumka- (On President Obama’s
Inumigration Reform Speech (January 2013)
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RESQLUTION 11

The Labor Movement's Principles for
Comprehensive Immigration Reform

Submitted by the Executive Councit
Referred to the Legislation and Policy Committee

IMMIGRATION REFORM is a component

of a shared prosperity agenda that focuses on
improving productivity and quality; limiting wage
competition; strengthening labor standards,
especially the right of workers to organize and
hargamn collectively; and providing social safety
nets and high-guality lifelong education and
training for workers and their families. To achieve
this goal, imnigration reform must fully protect
U.S. workers, reduce the exploitation of immigrant
workers and reduce employers’ incentive to hire
undocumented workers rather than U.S. workers.
The most effective way 1o do that is for all
workers—immigrant and native-born—to have fui
and complete access to the protection of fabor,
health and safety and other laws. Comprehensive
mmigration reform must corplement a strong,
wellresourced and effective labor standards
enforcement initiative that prioritizes workers’
rights and workplace protections. This approach
will ensure that immigration does not depress
wages and working conditions or encourage
marginatlow-wage industiies that depend heawvily
on substandard wages, benefits and working
conditions.

This approach to inunigration reform has five
major ivterconnecied pieces: { 1) an independent
commission 1o assess and manage future

flows, based an labor market shortages that

are determined on the basis of actual need: {2)

a secure and effective warker authorization
mechanism, {3} rational operational controf of the
border; (4) adjustment of status for the current
undecumented pepulation: and (8) improvement,
notexpansion, of temporary worker programs,

soral not permanent,

fimited to temporary or s&
jobs.

Family reunttication is an tmportant goaf of
immigration poficy and 1t is in the national interest
for it to remain that way. Firstly, families strongly
influence individual and national welfare. Families
have historically facititated the assimilation of

an hif niclly, the failure
trong

mmigrants into Amer
to allow family reun 5
pressures for unauthornized immigration, as
happened with the Immigration Reform and
Controf Act's (IRCA's) amnesty provisions. Thirdly,
families are the most basic learming institutions,
teaching children values as well as skills to succeed
in school, society and at work. Finally, families are
#mportant economic units that provide valuable

sources of entrepreneurship, job training,
support for members who are enemployed and
informatian and networking for better labar market
1on policy must

information. Indeed. U.S immigre
recognize that employmesnt and fanly integration
are interconnsated: Family members work and
waorkers have families.

nirohed vmgration

The long-term sofution to ur
is to stop promoting failed globalization policies
NoTYS

and encowrage just and humane ¢

mtegration. which will siminatz the enonmous
both national

:ononne nequalities @
is. US. imimig
ccts of i

social and ec
and internatic
should consider t
ON HMIMIGrant sourcs countries
ftis in our national interest for Mexico to be a

prosperous and democratic country able
provide good jobs for most of its adult populaticon,

TG CONVENTION « 2008

PROPOSED HESOILUTIONS Al

AL ARENL

BALHT » B2
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amehorating strong pressuras for
emigration. Much of the emigration from Mexico
in recent years resulted from the disruption
caused by NAFTA. which disglaced millions

cf Mexicans from subsistence agriculture and
enterprises that could not compete in a glohal
market, Thus, an e tal component of the
long-term solution s a fair frade and globalization
model that uplifts all workers, promotes the
creation of free trade unions arcund the world,
ansures the enforcement of labor rights and
guarantees alf workers core labor protections.

1. Future Flow

One of the great failures of our current
employment-based immigration system is that
the level of legal work-based immigration is set
arbitrarily by Congress as a product of political
compromse—without regard to real labor market
needs—and itis rarely updated to reflect changing
crrcumstances or conditions. This fallure has
allowed unscrupulous employers to manipulate
the system to the detriment of workers and
reputable employers alike. The system for
allocating employment visas—both temporary
and permanent--should be depoliticized

and placed in the hands of an independent
commission that can assess labor market

needs on an ongoing basis and—based on a
methodology approved by Cangress—determine
the number of foreign workers te be admitted

for employment purposes, based on labor
market needs. In designing the new system and
sestablishing the methadology to be used for
assessing lahor shortages, the commission waill
be required to examine the impact of imrmgration
on the econonty, wages, the workforce and
business. It should consider the perspective of

all key stakehofders, and the methodology it
adopts should consider an ongoing role for labor

representatives.

2. Worker Authorization Mechanism
The current system of regudating the employment
of unauthorized workers is defunct, ineffective
and has failed W curiail dlegal immigration.
Asecure and e ves worker authorization
machanism is one that determines enployment

authorization acourately while providing maamunm
protection for workers. contains sufficient due
process and privacy p:otections and prevents
discrimination. The YIust

ba taken out of the hanyus of emiploye:
mechanism must rely on secure idenidis
methodology. Employers that fail 1o properly use
the system must face strict liability. including
ardiess of the

anfication prog
5, angt thae
ton

significant fines and penalties re
immigration status of thair workers,

3. Rational Operational Control of the
Border

A new immigration system must include
rational control of vur borders. Border security
is clearly very important, but not sufficient,
since 40 percent 1o 45 percent of unauthorized
immigrants did not cross the border unlawfuily,
but overstayed visas. Border controls therefore
must be supplemented by cffective work
authorization, a visa enforcement mechanism

and other components of ihis framework. An
“enforcement-only” policy will not work. Practical
border controls balance border enforcement with
the other components of this framework anc

with the raality that more than 30 million valid
visitors cross our borders each year, Enforcement,
therefore, should respect the dignity and nights

of our visitors, as well as residents in border
comimunities. {n addition. enforcement authorities
must understand that they need cooperation

from communities atong the border. Border
enforcement is likely to be most effective when
itfocuses on criminal elements and engages
immigrants and border community residents

in the enforcement effort. Similarly, border
enforcement is most effective when it is fofr b
trained professionat patral agents and
vigitantes or local ksw enforcement offic
require cooperation from mmm 5 10 enfi
state and local laws,

4. Adjustment of Status for the Current
Undocumented Population

immigration reform nust include ¢
status for the current undocumented pop
Rounding up and departng the 12 mifhon or
more immigrants wiio are unlawfully presantin

ustment of

sation

DSED RESTUUTIONS AND CONSTITUTIONAL AMENDMENT

COVERTIIN ¢ 3
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the United States may make for 4 good sound
bite, but it is ot a realistic solution. And if these
Immigrants are not given adequate incentive

to tome out of the shadows” 10 adjust their
status, we will continue to have alarga poot of
unauthorized workers whom employers will
continue 1o exploit in ordar o drive down wages
and other standards, to the detriment of a/
warkers, Having access to a large undocumented
workforce has allowed employers to create

an underground economy, without the basic
protections afforded to U.S. citizens and lawful
permanentresidents, and in which employers
often misclassify workers as independent
contractors, thus evading payrolf taxes, which
deprives federal, state and local governments of
additional revenue. An inclusive, practical and
swift adjustment of status program will raise
labor standards tor alf workers. The adjustment
process must he rational, reasonable and
accessible and it must be designed to ensure that
wwill not encourage future illegal immigration.

Fines, penalties and/or other requireiments that
are imposed as part of this process should not
be so onerous as 1o deter these workers from
rogistering for adjustmerst.

5. improvement, not Expansion,
of Temporary Worker Programs
The United States must improve the administraton

21 programs, but shouid
tworker”

of existing temporary w
notadopt a new “indenturad” or "gu
initiative. Our country has long recognized that
it is not good policy tor a democracy to admil
large numbers of workers with limited civil and
employment rights.

The AFL-CIO calfs upon Congress to promptly
implement comprehensive immigration reform
consistent with the approach described abova,
as further elaborated upon in the Ray Marshali/
Economic Policy Institute report, “Immigration
for Shared Prosperity: A Framework for
Comprehensive Immigration Reform.

PROPOSED HESD
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AFL-CIO Excevtive Council Statement
Lake Buoena Vista, Fla.
Murch 14, 2012

INSUPPORT OF IN-STATE TUITION FOR UNDOCUME

ACTIVE SERVICE MEMBERS AND VET

TED YOUTH,

Background

In 2010, the AFL-CIO expressed its strong support for the DREAM Act - u piece of
federal legislation that would provide hard- workmu immigrant sludum  ps nh w fegal stutus,
\M n(m d then that the hl” is about i wd

Uniortunately. thas bill remains summ inthe U mkd States Congruse.

wve found 4 way o help
jons of the DREAM Act. Thos

s of authority
DREAM Act; they sitmply pro
ving undocumented students o ailend «
HP{L suc! laws. \Lnl and’s ve ‘;\' 3 i

LIt

2 sye An wgamzkﬂxn (,dHCd Hdp Sa\e Maryland.” w !mh finks 1ml( 143
FAIR d!ld ’\hlmi\er\ L SA-—organizations that have been designated “hate groups” by the

Southern Poverty Law Center--successfully pluced the law on the ballot for repeal this fall.

Protecting the Maryland DREAM Act is Important to Working Families

*  Repeal would put the other state DREAM Acts at risk. The extremist forces
behind the repeal effort are using Maryland as a testing ground. If they are successiul
in Maryland, they arc likely to target the other 12 stutes that have adopied similar

faws,

*  Repeai would weaken support for the federal DREAM Act—the only
immigration-refated legislation that has attracted bipartisan support, The
growing number of states that have adopted DREAM legislation sends a powerful
message o legislators: There is growing public support for common-sense solutions.
Repeal of the Maryland faw would accomplish the opposite and may scare away
legisiutors,
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In Support of In-State Tuition for Undocumented Youth, 2
Active Service Members and Veterans

* The state DREAM Acts are the best sign of hope that hard-working
undocimented youth currently have. In-state wition bills are balunced measures
that benefit immigrant children who were brought to the United States by their
parents through no fault of their own, and who are making the right choices in order
10 Jead productive lives. These young people Jive in our communitics, stiend our
schoals and pray in our worship centers. Al of us five with the consequences of
whether they arc pravided with hope for the future.

* A growing number of civil society organizations oppose repeal, in part because
purveyors of hate are fueling the effort, The Maryland Catholic Conference is
among many civil society organizations opposing repeal of the law. and has urged
that “we must be wary of an anti-immigration movement afoot in our COGnNLry.
including right here in Maryland, that is fueled in Jarge part by a man who he
much of his life, albeit at a great distance, playing on people’s fears und prejudices to
advance his own racist and classist agenda,” citing the founder of FAIR and Numbers
USA.

spent

¢ Repeal would further empower the ALEC and others whose goals is to reduce
the number of people who vote. Every time the labor movement beats back ALEC-
inspired initiatives—whether it’s Ohio’s SB 5 or Maryland’s DREAM Act repeat
working people diminish ALEC’s strength. I is in our collective interest o profect
the progress we make on the ground and show ALEC just how strong we are.

The faiture of the U.S. Congress to act has left a dangerous policy void which the states,
reflecting the desperation of the American people, are attempting o fill. Some states-—Alabama
and Arizona, to nume just two—are implementing mean-spirited and punitive bills that make the
situation worse, and which the labor movement has strongly opposed. Others, Tike Maryland,
have adopled in-state tuition bills that bring hope and modest refief for a small segment of the
population. We will support state-level efforts like the Maryland DREAM Act. but make no
mistake: These dre not complete solutions. Congress must pass comprehensive immigration
retorm.

We need wo focus on ereating jobs and repairing our economy so it works for the Y9% .
not on tearing down real solutions and engaging in even more partisan payback. We wiil
continue to {ight back against political games and hold all of our elected officiuls accountable for
their commitment to do what’s right for our veterans, scrvice members, tafented YOUREZ HEW
Americans und alt working people.

#
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President Trumka scnt the following message to working family activists on Fuesday,
January 29, 2013:

{'m from Nemacolin, Pa. I0s like a lot of other little towns: close-knil, fots of great familics,

working together in tough times and good times, just irving 10 make semething of themselves.

Everybody in that small town came from somewhere, just lke almost everyone else in America.
We alf had different accents, bui we were united by a deep respect {or those who work hard and a
shared commitment to a country we all called home.

Today, 1 stood with President Obama as he announced his plan for a commonsense immigration
process that creates a road map to citizenship for new Americans who aspire to be citizens,

Join us and sign the pledge: “We hold these truths to be self evident that all people have rights,
no matter what they look like or where they come from. We pledge 1o win a road map o
citizenship for 11 million new Amcricans who aspire to become citizens.”

Our unions haven’t always wanted to talk about this, and I know some of you won’t agree.
That’s OK. We're going to keep talking about this issuc, keep working on it and we'll get there
together. This is what we do as the labor movement. We protect the most vulnerable among us,
and lift all workers up, whoever they are.

Folks in Nemacolin taught me that it’s not about what you look hike or where you were born that
makes vou American—it’s how you five your life and what you do that defines vou here in this
country. No one started out here. People mnoved their families here 1o the land of freedom and
opportunity 10 provide a better lfe {or their children and contyibule {0 our culture in this country.
1t°s hard o move—ito pack up everything and go to new place takes courage.

As Americans, we all do our part to contribute, and we’re all the better [or having hardworking
new immigrants as members of our communities. Nemacolin was better for it and our country is
better for it. Let’s face it: Immigrants aspiring to be citizens are Americans in all but paperwork.
It’s time we modernized our immigration laws to catch up to that reality.

NOt as union or nonunion, or

This is how we build the Iabor movement—-by standing together
Democrat ot Republican, or black or white or brown-—but as workers.

1t's time to win citizenship for all, and it starts with your name right now:
go.aflcio.org/citizenship-for-all

[n Solidarity,
Richard Trumka
President, AFL-CIO
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As vital as expansions to employment visas may be, such reforms cannot be made at the expense
of the family immigration system. Family unification has always been the cornerstone of the
U.S. legal immigration system. Keeping families strong and united is a core national value and
interest, and we must continue our historic commitment to bringing families together. Some
proposals call for increases in employment visa categories only at the expense of reducing visas
in family categories. This approach is premised on the faulty assumption that America can only
absorb a fixed number of immigrants at a given time when in fact, our nation’s needs are
constantly changing—sometimes expanding and other times contracting. Our immigration
system must be flexible and capable of meeting the needs of American businesses, families, and
the economy.

A popular misconception about the immigration system is that people who would like to
immigrate can simply get into line to obtain a visa, and then get their green card in a reasonable
period of time. Currently, close family members of U.S. citizens and legal permanent residents
walit years or even decades to get a visa due to quotas that limit visa numbers. For example, a
U.S. citizen parent typically has to wait about seven years to bring an adult child; almost 20
years for those coming from Mexico. Siblings of U.S. citizens typically wait about 12 years.
But siblings coming from the Philippines wait 24 years. In the employment-based system,
reports have indicated that a highly skilled worker from Tndia could end up waiting multiple
decades to receive a green card.

The restrictive visa quotas and long backlogs dispel assertions that the family immigration
system enables the phenomenon of “chain migration,” in which family members petition
endlessly for each other resulting in exponential growth in overall immigration. In fact, the
process is so tightly controlled and restricted numerically that decades will pass before a family
member who waits to obtain a visa can bring in another relative in the so-called chain.

The exceptionally long waits for both family- and employment-based visas keep families apart
and hinder or even halt business operations. Immigration reform should improve the legal
immigration system by enacting policies that eliminate the backlogs. To keep families together
and to ensure our nation is strong, additional green cards should be added to both family and
employment categories.

Tmmigration Enforcement

Tn recent years, immigration reform bills have proposed dramatic increases in border security and
interior enforcement reflecting the perception that the U.S. government is not doing enough to
enforce immigration laws. But immigration enforcement efforts of the past decade have been
aggressive and have reached a historic high-point. With $18 billion annually going toward
immigration enforcement agencies and technologies, our borders and the interior have never
been more secure. In 2012, the Department of Homeland Security (DHS) removed a total of
409,849 individuals—a record number. In January, AILA released, “Border Security: Moving
Beyond Past Benchmarks,” which found that border security efforts have exceeded the border
security benchmarks established by each of the Senate immigration reform bills of 2006, 2007
and 2010.

Tn just over two years—between July 1, 2010 and September 31, 2012—DHS deported 204,810
parents of U.S. citizens, amounting to nearly 23% of all deportations. In other words, more than
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one in every five people deported is the parent of a U.S. citizen. America’s deportation laws are
literally tearing families apart and hurting people who know America as their only home.
Thousands of people, including those seeking asylum, are unnecessarily detained at great
expense to taxpayers even though they pose no threat to anyone. Our laws mandate detention or
deportation for many people, denying them access to a hearing before a judge, in a system that
does not guarantee legal counsel for those who cannot afford it. Immigration enforcement
measures frequently target minority and immigrant communities through impermissible racial
profiling that instills fear and distrust of law enforcement and makes communities less safe.

Current immigration laws and policies deny basic due process to millions of people who live in
the U.S. Long-time residents are subject to deportation even when they have strong ties to the
community, pay taxes, and desperately want to become full-fledged members of our society.
Many are eligible to apply for legal status, but because they lived in the U.S. for a period of time
that was unauthorized they are now barred from fixing their status. Judges often have no ability
to weigh the individual circumstances of the case. Low-level immigration officials often act as
judge and jury, and the federal courts have been denied the power to review most agency
decisions. Congress should restore fairness and flexibility to our system by authorizing
immigration judges and officials to exercise discretion in considering the individual
circumstances of each case.

Worksite enforcement should protect workers, ensure safe working conditions, and prevent
worker exploitation while at the same time minimizing the impact on businesses. With respect to
employment verification, AILA recognizes that America needs an effective way to verify that
workers are authorized. Such a system must be workable and not overly burdensome for
employers—including large and small businesses, and employers in various industry sectors.
Employment verification should be done in a way that protects the rights of all workers—foreign
and American born.

The smart solutions to our immigration system or to our border security will not come from
blindly increasing spending on enforcement. Nor will it come from outdated and unrealistic
frameworks, such as a 100 percent-sealed border. With immigration enforcement occurring at
unprecedented levels, it is time to re-evaluate how to move forward.

America is a nation of values, founded on the idea that all people are created equal and that all
people have rights, no matter what they look like or where they came from. Our immigration
laws should reflect our commitment to these values. They should be grounded in civil and
human rights and ensure due process, equal treatment, and fairness. AILA looks forward to
working with all of our leaders to ensure that all aspects of our immigration system reflect
America’s values.
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American Jewish Committee Statement on 1
Comprehensive Immigration Reform

Since its founding in 1906, AJC has been outspoken in support of fair and generous immigration
policies. As American Jews, we recall how our parents and grandparents made their way to this
country seeking a better life, and know that we have prospered in and contributed to this country.
That same opportunity should be available for others. Comprehensive immigration reform will
strengthen America’s global competitiveness as well as allow hard-working immigrants an
opportunity to succeed in the United States, for themselves and for future generations—and, at the
same time, promote respect for the rule of law and protect our national security.

In advocating for fair, effective and humane immigration policies, AJC acts in accord with the
American Jewish community’s longstanding interest in, and commitment to, a United States
immigration and refugee policy that represents our nation’s best traditions. According to Jewish
tradition, "strangers" are to be welcomed and valued, as we were once "strangers in the land of
Egypt." The Torah tells us: "The strangers who sojourn with you shall be to you as the natives
among you, and you shall love them as yourself; for you were strangers in the land of Egypt”
(Leviticus 19:33-34).

Comprehensive immigration reform must provide a holistic approach to reforming our immigration
system. Such reform should include:

1. A path to legalization for immigrants already in the United States.

There are an estimated 11 million undocumented immigrants currently residing in the United States.
Comprehensive immigration reform would provide these immigrants with a path to legal status and
eventual earned citizenship. This track to citizenship should be realistic, rather than being so
burdensome that it prevents integration. Reasonable criteria may include learning English, having a job,
maintaining a criminal-free background, and/or paying a modest fine and back taxes. However, fines
should not be excessive, exemptions should be made for vulnerable populations, and immigrants should
not have to return to their country of origin to apply for legal status or citizenship. These measures
would only deter participation in the legalization process. Creating a path to citizenship for the
undocumented would open the door to a better life for those who desire to work hard and contribute in
a positive way to American society but for now must live in the shadows, a situation that offends the
dignity of all human beings.

Additionally, within the 11 million undocumented immigrant population, there are an estimated
50,000-65,000 undocumented students who graduate from American high schools each year. Many
came to the U.S. at a young age, have grown up in American schools, developed American values, and
are American in every sense except their citizenship. AJC supports inclusion of the Development,
Relief, and Education for Alien Minors (DREAM) Act in a comprehensive immigration reform bill.
The DREAM Act would provide this select group of immigrant students, who at this time are only
eligible for a two-year temporary status under the Deferred Action for Childhood Arrivals program, a
permanent path to citizenship.

2. Reforms that favor reuniting families.

Family is the cornerstone of American society. Allowing immigrant families to more easily reunite
with their loved ones strengthens our economy and promotes a strong social fabric in our communities.
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American Jewish Committee Statement on 2
Comprehensive Immigration Reform

Promoting family unity incentivizes integration and economic development, as families provide strong
foundations for learning English, purchasing a home, pursuing job opportunities, starting a business,
preparing children for college, and strengthening the foundation of our communities. When families are
together, the money they earn fuels the U.S. economy through taxes, investments, and the purchasing of
goods and services. Because of the strong economic and social value of family unity, enhancement of
the family immigrant visa category must, under any circumstances, remain a priority of immigration
reform.

Right now, many immigrant families remain separated for years — sometimes even decades —
because of bureaucratic visa delays. Comprehensive immigration reform must reform the immigration
system to expedite the visa process in favor of family reunification. This includes making family-based
visas more accessible, reducing the current backlog of family-based visas, increasing the per-country
numerical limitation for family-sponsored immigrants from 7 percent to 15 percent of admissions, and
generally reorienting the visa system to prioritize family unity. These reforms would help ensure
immigrant families reunite more quickly and protect families from being separated, thus promoting
family stability and fostering economic growth.

Further, it is important that, in reforming the immigration system, we push back against efforts to
deny citizenship to immigrant children born in the United States, which violates the 14th Amendment
of the U.S. Constitution. Also, we must ensure that family-based visas are not placed in competition
with other visa categories, an approach that would be inimical to the goal of family unity and a better
functioning immigration system.

3. Adjustmeut of quotas for future flows of immigrants, including high and low-skilled
employment visas.

Immigration policies that promote entry of both high and low-skilled workers would strengthen our
nation’s global competiveness and ensure that American businesses have the skilled and unskilled labor
they need to compete in a global economy. AJC supports increasing or eliminating the numerical limit
of visas for high-skilled worlers in proportion to our country’s economic demands, and establishing an
additional visa category for foreign nationals who earn master's degrees or Ph.Ds in science,
technology, engineering or mathematics (STEM).

Addressing the low-skilled labor demands of the agricultural industry, AJC supports inclusion of
the Agricultural Jobs, Opportunity, Benefits and Security Act (AGJOBS) in an immigration reform bill,
legislation that would grant earned legalization to undocumented agricultural workers based both on
past agricultural work in the U.S. and a prospective work requirement. Seasonal agricultural workers,
due to their migrant status, are highly vulnerable to economic exploitation and denial of their civil
rights, with little ability to defend themselves. AgJOBS represents a step forward in putting such
workers on the path to eligibility for earned legalization and citizenship, better protecting their rights,
their access to our legal system and their stake in our society.

Establishing an improved process for admitting future workers to serve our nation’s workforce
needs would allow our country to meet its labor demands while protecting the workforce from abuse.
These forward thinking reforms would help to ensure that American businesses have the labor they
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American Jewish Committee Statement on 3
Comprehensive Immigration Reform

need to remain globally competitive and would benefit American businesses by providing a sustainable,
reliable and competitive workforce.

4. Facilitation of and support for immigrant integration.

Many immigrants desire to naturalize but lack the necessary tools. AJC believes that the successful
acculturation of immigrants is fundamental to a sound immigration policy, and urges greater efforts to
facilitate newcomers' adjustment to American society. Acculturation efforts should convey an
understanding of and appreciation for American democratic institutions, patriotism, and constitutional
principles, including equality under the law and due process. At the same time, without a vigorous
commitment to pluralism and respect for immigrant cultures, America risks increasing ethnic tension
and resentment. Both the successful incorporation of immigrants and a respect for pluralism are
necessary to preserve the "American dream" and sustain democracy.

Consistent with these beliefs, AJC supports the creation and/or reinvigoration of, as well as
increased funding for programs and practices designed to effectively acculturate immigrants, including
increased support for programs for adults and children Also, comprehensive immigration reform should
include greater emphasis on the importance of learning English by newcomers—adults and children—
with greater funding for such programs so that all who wish to do so have the opportunity to learn
English upon their arrival in the U.S. or soon thereafter. Finally, there must be recognition that
acculturation cannot be accomplished without the significant participation of community institutions.

5. Smart and humane enforcement measures that bolster our national security.

Border policies must be consistent with humanitarian values and with the need to treat all
individuals with respect, while allowing the United States to implement its immigration laws and
identity and prevent the entry of criminals, and of persons who wish to do us harm or otherwise pose a
risk to our national security.

In updating and reforming border security measures, there should be (1) greater intelligence sharing
regarding potential terrorists among the nation’s intelligence and gatekeeper agencies; (2) increased use
of state-of-the-art anti-fraud technology to create counterfeit-resistant passports and visas, and analyze
suspect documents; (3) layers of security with multiple screening points for those departing for and
arriving in the U.S.; and (4) improvements in the system that tracks foreign nationals who enter and
leave the U.S,, including the vigorous monitoring of those who enter with student, visitor, or
employment visas; matching of entries into and exits from the U.S. in order to better alert the
government to those who stay in the U.S. beyond the terms of their visas; and improved enforcement of
applicable laws for those who overstay their visas.

To the extent Congress considers, as part of comprehensive immigration reform, the creation of a
mandatory electronic work-eligibility verification system and action on “employer sanctions” that
penalize employers for the knowing employment of unauthorized immigrants, such measures should
incorporate adequate safeguards to protect worlkers from discrimination in the workplace.

6. Reform of detention policies, due process protections, and special protection for
asylum seekers, refugees and vulnerable populations.
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Comprehensive Immigration Reform

The United States has a long history of global leadership in protecting persecuted refugees and
displaced persons. Immigration reform legislation must include key changes to the U.S. asylum system
to better ensure that refugees who seek the protection of the United States are afforded meaningful
access to a fair, effective and timely asylum adjudication process and the U.S. must take steps to ensure
that the U.S. asylum system reflects U.S. values and commitments to protecting the persecuted.

AJC supports the recommendations proposed in the Refugee Protection Act (RPA) of 2011 (HR.
2185), and urges that an immigration reform bill include provisions to eliminate the limitations that
prevent qualified individuals from applying for asylum, improve legal information for immigrants,
invest in our immigration courts, and expand alternatives to detention, especially for asylum seekers
and vulnerable populations. Enforcement measures such as detention and raids should be narrowly
tailored, and should be carried out in a humane fashion and in accord with due process.

In sum, AJC calls upon our elected officials to enact immigration reform legislation that provides
an opportunity for hard-working immigrants who are already contributing to this country to come out
of the shadows, regularize their status upon satisfaction of reasonable criteria and, over time, pursue an
option to become lawful permanent residents and eventually United States citizens; reforms our family-
based immigration system to significantly reduce waiting times for separated families who currently
wait many years to be reunited; establishes new legal avenues for workers and their families who wish
to migrate to the U.S. to enter our country and work in a safe, legal, and orderly manner with their
rights fully protected; reduces the use of detention for immigrants, especially vulnerable groups and
those seeking asylum; and ensures that border protection policies are consistent with humanitarian
values and with the need to treat all individuals with respect, while allowing the authorities to carry out
the critical task of identifying and preventing entry of terrorists and dangerous criminals, thereby
bolstering our national security.

As a faith-based organization, we call attention to the moral dimensions of public policy and pursue
policies that uphold the human dignity of each person, all of whom are made b 'tselem elohim, in the
image of G-d. We engage the immigration issue with the goal of fashioning an immigration system that
facilitates legal status and family unity in the interest of serving the inherent dignity and rights of every
individual, even as it enhances out national security and promotes respect for the rule of law. It is our
collective prayer that the legislative process will produce a just immigration system of which our nation
of immigrants can be proud.

AJC appreciates the opportunity to submit this statement and welcomes your questions and
comments.
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We are heartened by the commitment demonstrated thus far to address the needs of
individuals who through no fault of their own entered the US illegally as children and now face
deportation as young adults. We were delighted that the President took steps last year to defer
action against these young people. It is important to us that the proposals offered by the
President and the Senate have addressed this matter directly and expect that House efforts will
do the same.

Understanding the impact of a number of initiatives linked to our national security that have
been added to our already overburdened and inefficient immigration system over the last
decade, Arab Americans believe that real immigration reform must include the termination of
measures that base their enforcement actions on race, religion, or national origin. The recent
framework released by the bipartisan Senate group included provisions calling for the
strengthening of prohibitions against racial profiling and inappropriate use of force at the
borders. As the House prepares to draft legislation, we ask you to join the Senate in calling for
immigration policy reforms that ban racial profiling and will safeguard the civil rights and civil
liberties of all immigrant communities. Our Constitution and our nation demand no less.

The violation of human rights by some of these enforcement initiatives has been well-
documented and is of grave concern to us. Specifically, reform efforts and legislative language
must include provisions that address the serious problems with Secure Communities, the
Criminal Alien Program (CAP), and the Department of Homeland Security’s 287(g) program.
These programs tangle local police in immigration enforcement and have led to arrests based
merely on minor infractions which undermine community trust in local enforcement, thus
compromising public safety and incentivizing racial profiling.

The Secure Communities program, launched in 2008, allows local and state police to check the
fingerprints of detainees against the FBI and DHS databases in order to screen for immigration
status and prior immigration violations. Such policies, however, have created incentives for the
police to make pre-textual arrests based on racial profiling and other impermissible bases so
that immigration status could be checked. The Criminal Alien Program, administered by
Immigration and Customs Enforcement (ICE), was created to screen inmates and at-large
criminals to identify non-citizens with serious criminal histories to place into deportation
proceedings. As a result of CAP, however, individuals are often detained by ICE and deported
before they have been convicted of a crime or have had the opportunity to seek legal counsel.
Finally, the 287(g) program enacted by Congress in 1996, which authorizes state, county, and
local law enforcement agencies to enforce federal immigration law pursuant to agreements
signed with ICE, has been deemed by the Government Accountability Office (GAO) as lacking
certain controls related to potential misuses of the program. Numerous studies evaluating the
nationwide impact of 287(g) programs, conducted by the federal government as well as
academic and advocacy groups, have raised concerns about certain jurisdictions, not adhering
to ICE’s guidelines.

Though it has not been explicitly mentioned in proposals on immigration reform, the National
Security Entry-Exit Registration System (NSEERS) should be part of the conversation as well.



90

NSEERS permitted the government to systematically target Arabs, Middle Easterners, South
Asians, and Muslims from 25 designated countries for enhanced scrutiny. Though the program
was suspended in 2011, countless remain in legal limbo as a result of deemed arbitrary NSEERS
violations. NSEERS served as a clear example of discriminatory and arbitrary racial profiling and
we call for its full termination.

These are but a few of the important concerns you will hear about today from various witness
testimony and organizations submitting statements. We look forward to working with members
and staff of the House Judiciary Committee to ensure that 2013 will serve as a year of
meaningful and fair immigration reform, and we thank you for your efforts.
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report found that only 11% of detainees had commmed a violent crime and the majority of
detainees posed no threat to the general public.” The immigration detention system is a massive
waste of taxpayer dollars, costing $164 per day to house a detainee, or $2 billion per year.®

The growth of our detention and deportation system also has been fueled by the Secure
Communities Program. Launched in 2008, this program shares fingerprints between local police
and ICE at the point of arrest. Although the program’s purpose was to identify and deport
individuals with serious or violent felony convictions, about 7 out of 10 individuals deported
either do not have criminal convictions or were convicted of lesser offenses.

Immigration Enforcement Separating Familics

Over 204,000 people deported between 2010 and 2012 left behind U.S. citizen children.” In the
decade following [IRIRA, 217,068 peoptle lost an immediate permanent resident family member
to deportation.® Over 5,000 children have been placed in foster care because of the deportation
of their parents. ° Estimates are that an additional 15,000 children will enter the foster care
system in the next five years because of deportations, at a cost of $26,000 per child per vear,
Studies have shown high rates of depression and post-traumatic stress disorder among children
who lost a parent to deportation.'!

10

Deportations of Asian-Pacific Islanders

Asian-Pacific Islander communities are disproportionately impacted by IIRIRA. Ome and a half
million refugees from Cambodia, Vietnam, and Laos came to the United States as refugees
during the 1980s. Their children were very young when they arrived and grew up as Americans.
Refugees face a munber of hurdles in the United States, including being resettled in
neighborhoods with high crime and uneraployment rates, language barriers, and mental health
needs stermming from the war.

Adjustment was particnlarly difficult for Cambodian refugees who fled a genocide in which one
third of the country was kifled. Ninety-nine percent of Cambodian refugees faced starvation, 90
percent lost a close relative in the genocide, and 70 percent continue to suffer from depression, '
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Faced with these difficulties, many of the younger refagees who had grown up in the United
States turned to gangs as surogate families.

Today, Southeast Asians and Pacific-Islanders are deported at a rate three times higher than other
immigrants.”® Many are deported to countries in which they have never set foot. Under IIRIRA,
fmmigration judges are not allewed to consider their rehabilitation, hardship to children, or lack
of ties to their home countries. Upeon deportation, deportees face high levels of homelessness,
depression, and suicide due to difficuities in acclimating to a foreign country and separation from
family.

Immigrants who have rehabilitated and become contributing members of society should be given
an opportunity to remain with their families. For example, Som Narith was born in a refugee
camp in Thailand after his family fled the genocide in Cambodia.!* He immigrated to the United
States in the 1980s whern he was two years old. In 1997, as a teenager, he was convicted of
burglary. After serving several years in prison, he trained as a welder, married a United States
citizen, and had two children. In 2011, ICE officers arrested him at home even though he had no
other ctiminat history and deported hint to Cambodia. He is barred for life from returning to the
United States even to visit his wife and children.””

Restore A Fair Day in Court

TIRIRA stripped judges in many cases from considering hardship te family members and
rehabilitation. Judges are required to order deportations without the ability to consider any
positive equities. An example of one of these cases is that of Mr. Robert Lucena,'s

Mr. Robert Lucena, a native of the Philippines, became a Lawful Permanent Resident in the
1960s and after voluntarily enlisting, he honorably served in the U.S. Marine Corps during the
Vietnam War. Like many veterans, Mr. Lucena developed substance abuse issues after his
service. His conviction for possession of three vials of methamphetamine stripped the judge of
authority to consider his service, rehabilitation, marriage to a U.S. citizen, U.S. citizen children;
or lengthy residence. Mr. Lucena’s situation was similar to that presented in Padilla v.
Kentucky, 130 S.Ct 1473 (2010). There, Mr. Padilla, a long term resident and Vietnam veteran,
was being deported due to ineffective assistance by his criminal defense counsel in advising him
on the immigration consequences of his plea. However, unlike Mr. Padilia, Mr. Lucena was
unable to appeal his case to the Supreme Court and was ordered removed.

As a result, long term permanent residents are deported daily for misdemeanor convictions or
decades old convictions without receiving a fair day in court. Immigration Judges must be given
the power to grant a second chance to immigrants after considering their criminal convictions as
well as their rehabilitation, family ties, and length of time in the United States. In a country that
values second chances, immigrants should not be judged based solely on their worst acts. Thaok
you.

070 Yearbook of Immigration Stotistics, 1.5, DEPARTMENT OF LIOMELAND SECURITY (2C10).
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e Create a legal cmployment structure for futurc workers that protecets both migrants and the U.S.
citizen labor force.

While we are encouraged by the bipartisan tone of yesterday’s release and its call for a pathway
to citizenship for undocumented individuals, we are concerned that earned legalization in the
plan is contingent upon a “secure border.” We caution that the concept of achieving an
impervious border hefore implementing legalization will leave millions of lives in limbo and
prolong indefinitely the irregular status of our undocumented brothers and sisters. A genuine
understanding of the realities faced by border communities will yield the best policy. We
contend that our borders are best secured and our communities best kept safe by humane,
transparent, and accountable practices which foster trust between border communities and law
enforcement entities. Said Rev. Sean Carroll, S.J., Executive Director of the bi-national Kino
Border Initiative in Nogales, Arizona, "Law enforcement agencies like CBP and ICE must take
local community input into account for true security and respect for human rights to become a
reality along the U.S./Mexico border."

We look forward to working with lawmakers as they develop legislation that meets the need for
comprehensive and humane immigration reform,
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Church World Service st for the Congr i | Record pertaining to the
House Judiciary Committee Hearing on Tuesday, February §™, 2013

As a 67 year old humanitarian organization, Church World Service welcomes newcomers by helping them
integrate into their new communities. Our member denominations and refugee resettlement offices know
first-hand the impact that our broken immigration system has had on communities. It is from this lens that
we approach immigration policy issues, including today’s hearing, “America's Immigration System:
Opportunities for Legal Immigration and Enforcement of Laws Against lllegal Immigration.”

For decades, the United States has increased border and interior enforcement efforts. Last year alone,
the U.S. spent more than $18 billion on immigration enforcement, more than all other federal law
enforcement agencies combined.” However, border militarization and fence construction, workplace and
home invasion raids, utilizing local police to enforce immigration laws, and inhumane detention, coupled
with congress's failure to enact real solutions, have only further damaged an already broken system.

To truly fix the immigration system, we must recognize and respond to the reasons why this country

needs immigrants, and the reasons why people want to immigrate to the United States. There are two key
factors that benefit the United States and simultaneously improve the lives of immigrants: family unity and
economic opportunity. These are inseparable and co-joined factors that cannot exist without one another.

Immigrant-owned companies contribute more than $775 b||||0n dollars annually to U.S. gross domestic
product, creating jobs that are essential to economic growth Family unity is integral to the economic
contribution of immigrants, and also key to the function of our immigration system. When families are
separated by lengthy visa backlogs, bars to re-entry, and no option to adjust their status, our immigration
system, by failing to function in a timely way, incentivizes illegal entry. What mother or father would not go
to the ends of the earth — or in this case cross a border — to reunite with their children? Any immigration
system that ignores the deep, God-given desire to be united with family renders itself ineffective.

Qur current visa system only allows U.S. citizens to sponsor their spouse, children, parents, and siblings;
and Lawful Permanent Residents (LPRs) can only sponsor their spouse and children. In addition, visa
backlogs can be as long as seven years for a spouse or minor child of LPRs, and as long as 27 years for
a sibling of a U.S. citizen. Under these constraints, the notion of ‘chain migration' is a myth. CWS
opposes any attempt to reduce family visas or put them in competition with other visas.

Measures that prevent family unity slow and clog the immigration system and negatively impact the
economy. In contrast, family unity spurs integration, as families provide strong foundations for learning
English, purchasing a home, pursuing job opportunities, starting a business, preparing children for
college, and contributing to communities. When families are together, the money they earn fuels the U.S.
economy through taxes, investments, and the purchasing of goods and services.

CWS is committed to working with all members of the House and Senate to enact immigration reform that
will keep families together and provide a pathway to citizenship for undocumented immigrants. Such
reform would mark real progress. We need to make our immigration system work better for our economy
and for the fabric of our communities — families. We urge all members of the House Judiciary Committee
to strive toward this goal.

tlan Enfurcement in the Unifed States: The Rise of a Formidable Machinery. The Migration Policy Institute.
igrationpolicy.orgépubsieniorcementpiliars pdi>.
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General Board of Church and Society of The United Methodist Church
Statement for the Congressional Record for the
House Judiciary Committee Hearing
Tuesday, February 57, 2013

The General Board of Church and Society of The United Methodist Church has long advocated
for just and humane immigration reform that provides a pathway to full citizenship for
undocumented immigrants and reunifies families separated by migration. United Methodists
have witnessed the brokenness of the current immigration system firsthand. United Methodists
serve immigrant communities through such ministries as Justice for Our Neighbors, which
provides free legal counsel for low-income immigrants. Many United Methodist churches are
located in immigrant communities and led by immigrants. Therefore, we advocate for policies
that will uphold the basic dignity of all immigrants and protect their civil and human rights.

The United Methodist Church believes that “at the center of Christian faithfulness to Scripture is
the call we have been given to love and welcome the sojourner...to refuse to welcome migrants
to this country and to stand by in silence while families are separated, individual freedoms are
ignored, and the migrant community in the United States is demonized...is complicity to sin.”
(“Welcoming the Migrant to the U.S.”, 2008 Book of Resolutions)

The time for humane reform is now. For far too long, the United States has continually increased
border and interior enforcement efforts. Last year alone, the U.S. spent more than $18 billion on
immigration enforcement, more than all other federal law enforcement agencies combined.’
After billions of dollars spent on enforcement, workplace and home invasion raids that resulted
in more than a million immigrants deported during the Obama Administration alone, including
100,000 parents of U.S. citizen children, utilizing local police as immigration enforcement
officials, and inhumane and indefinite detention, it is indeed far past time for Congress to enact
legislative reform that protects the rights of immigrants and preserves the integrity of immigrant
families.

What is true throughout Scripture remains true today: families are the cornerstone of a strong and
growing society. Family stability strengthen individuals, neighborhoods, and entire communities.
It is through families that individuals learn basic skills to flourish in life, and importantly, that
they gain their values and morality. Family unity is the primary way individuals integrate into the
larger society. Families provide strong foundations for learning English, purchasing a home,
pursuing job opportunities, starting a business, preparing children for college, and contributing to
communities. When families are together, the money they earn fuels the U.S. economy through
taxes, investments, and the purchasing of goods and services. Therefore, any reform to the
immigration system must make family unity it's comnerstone.

Policies that prevent family unity only further damage the immigration system and negatively
impact the economy. Under the current visa system, only U.S. citizens are allowed to sponsor
their spouse, children, parents, and siblings, and Lawful Permanent Residents (LPRs) can only

* Immigration Enforcement in the Unifed States: The Rise of a Formidable Machinery. The Migration Policy Institute
<htto:ffww, ionpoiicy org/pubsier tgillars pdf>.
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sponsor their spouse and children. Tn addition, visa backlogs can be as long as seven years for a
spouse or minor child of LPRs, and as long as 27 years for a sibling of a U.S. citizen. Under
these constraints, the notion of ‘chain migration’ is a myth. Therefore, we vigorously oppose any
attempt to reduce family visas or put them in competition with other types of visas.

United Methodists across the country stand ready to work with all members of the House and
Senate to enact immigration reform that will keep families together and provide a pathway to
citizenship for undocumented immigrants. We need reform that is humane and effective and we
urge all members of the House Judiciary Committee to strive toward this goal.
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reunification or legal employment. Destructive enforcement programs like Secure Communities
should be terminated and the immigrant workers upon whom much of our economy depends
should be allowed to sponsor their families.

Thank you for carrying the costly burden of public service, and for the opportunity to submit
these views to the Subcommittee.

Respectfully submitted,
Alexander D. Baumgarten and Katie Conway
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Statement in Support of Family-Based Immigration
National Advocacy Center of the Sisters of the Good Shepherd
Sister Gayle Lwanga, RGS
February 5, 2013

The Sisters of the Good Shepherd form one international congregation ministering in 71
countries on five continents, In the United States, the Sisters are spread from east to west in 23
states and also are in Canada. Founded over two hundred years ago in Angers, France, by St.
Mary Euphrasia who believed that God is like a compassionate Shepherd whose love for all is
boundless, Good Shepherd Sisters respond to a call to reach out to everyone and help awaken in
all peoples a sense of each one's unique worth and inestimable value.

As a religious community we believe the unique worth of each individual extends to all
immigrants, both documented and undocumented. Seeking to build a more just and
compassionate society, we urge members of Congress to give priority to family unity when they
are creating immigration policy.

The worse human suffering is being separated from the person you love. This suffering is even
more so when it is separation from your mother or father, your daughter or son, your wife or
husband

The Catholic Church has consistently taught the importance and the sacredness of the
family. Without the presence of a secure and loving family, we cannot be emotionally nourished
and develop into loving and socially responsible adults.

Please create legislation that assures that families will not be separated. Also, enact legislation
that will ensure that the hundreds of immigrant families who have been separated for many years
will be quickly reunited.
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and fathers with their daughters. Tf we fail to act we not only place the well-being of our mothers
and fathers and children at risk, we threaten the heart and soul of our nation.

We look forward to working with lawmakers as they develop legislation that expedites the
reunification of families, preserves family-based visa categories, reduces current backlogs, and
provides humanitarian consideration for families.

LCWR is an association of leaders of congregations of Catholic sisters in the United States. The
conference has nearly 1500 members, who represent more than 80 percent of the 57,000 women
religious in the United States. Founded in 1956, the conference assists its members to
collaboratively carry out their service of leadership to further the mission of the Gospel in
today’s world.
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LIRS and Tautherans all across this country will be lifting up our voices and engaging lasvmakers
from both partics to answer the president’s call for fair and compassionate immigration reform that
is both business and family friendly,” said TIRS President and CEO Tinda Hartke.

Immigration Enforcement

As Congress has deliberated on how to reform America’s immigration laws for decades,
enforcement of current laws has exponentially expanded. When adjusted for inflation, the
government spends 15 times as much on immigration enforcement today (817.9 billion) as it did in
1986 (51.2 billion).*

Since the last serious debate on immigration reform in 2007, the budget for Immigration and
Customs Enforcement’s (ICE) detention and removal operations has grown from $1.984 billion to
$2.75 billion.™ Tn fiscal year (FY) 2011, ICF. detained an all-time high number of persons- 429,000.
In FY 2012, 409,849 individuals were removed by TCEs Office of Fnforcement and Removal

Operations'”.

The numbers bear witness to the fact that enforcement of our immigration laws is happening at an
unprecedented and incredible pace. Through LIRS’s programmatic work, we have witnessed
firsthand the detrimental effects immigration enforcement measures, such as immigration detention,
have on individuals, familics, and communitics.

Isatu Jollah, grew up in Sierra 1.cone duting the country’s civil war.'" When she was twelve years old,
Isatu was raped by rebel soldiers and separated from her mother. Isatu later suffered female genital
mutilation (FGM) and was severely punished when she retused to perform the practice on other
young women. Isatu fled to the United States where upon expressing her intention to apply tfor
asylum at the airport she was detained in York County Prison (PA). While in detention, Isatu was
denied medical care for complications relating to FGM. When post-traumatic stress disorder caused
her attacks of anxiety she was isolated in solitary confinement.

Despite being an expensive and inhumane way to ensure appearance at immigration court
proceedings, the growth of immigration detention has been steep and continual. 'The United States
currently spends approximately 24% more moncey on immigration enforcement activitics than on all
other federal law enforcement programs combined.”

< Limmigration inforcerent in the Undled States: The Rese of @ Formidable Machinery, Migration Policy Tostitute,
e/ /wwwandgrationpolicy.org/ pubs/enforcementpllars.pdf (January 2013).
T Unlooksng Liberty: <1 Weay Yorward for U.S. Lnumsigration Detention Policy, Luthcran Immigration and Refugee Service
i Jiguty (October 2011).
mipriations Act of 2012, PL 122-74 hatp/ Lo ww.gpo.gon
2 \

b7 bl PLAWS

wion Enforcement 2 letions: 2017, Office of Immigration Statistics, Policy Dircctorate,

https/ Swww.dbsgoy /sites /defaudt/ fles /publications/imeigration. statistics /eo forcoment ar_2011.pdf (Sept. 2012)
WY 2012: ICE anmiounces year-end semoval nunbers, highlights focus on key privrities and isvues new nationed detainer guidince to
Jurther fuens resaoves, lmmigration and Customs Linforcement,

hitp:/ S releases /121 {wushingrondcLim (Dec. 2012).
- Broken P e, Ladies Home Journal, hop:/ /v
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jon Enforcement in the United States: e Rise of 0 Lopmidable Mackinery, Migration Policy Institute
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To detain a woman like Tsatu for one day costs ULS. taxpayers an average of $164. LIRS supports
increased use of alternatives to detention, which range in cost from a few cents a day to an average
of $22 a day and allow migrants to reunite with family members and contribute to their communitics
while undergoing immigration proceedings.™ Tsatu was eventually released from detention with a
tracking device as part of an alternatives to detention program. Appearance rates in immigration
proceedings for those released on alternatives to detention average over 90%, making these options
2 practical, humane, and economical alternative to detention.” Any reform of our immigration
system must include protections against arbitrary detention and safeguards to ensure enforcement is
carried out in a fair, humane, and economically sound manner.

LIRS is nationally recognized for its leadership advocating on behalf of refugees, asylum seekers,
unaccompanicd children, immigrants in detention, families fractured by migration and other
vulnerable populations, and for providing services to migrants through over 60 grassroots legal and
social service partners across the United States.

If you have any question about this statement, please contact Brittney Nystrom, Director for
Advocacy, at (202) 626-7943 or via email at hoystromi@liss.org.

Additional LIRS Resources
e I'he January 29, 2013 press release on President Obama’s speech outlining a vision for
immigration reform may be read here: werer btk VeOQHYW
o The January 28, 2013 press release on the release of the bipartisan principles for immigration
reform in the Senate may be read here '"hPPX2
e LIRS's FA(Y’s on the Family Immigration System may be read here:

/127

®  The December 15, 2011 press release expressing concerns with increased FY 2012
immigration detention spending may be read here: www bty

e Lhe October 2011 report, Unlocking Liberty: A Way Forward for U.S. Lnrigration Detention Policy,
may be read here: warw bitly/VivrNELL

13 The Math of Tmmagration Defention, National Immigration Horum,
bt
W Unlocking 1 dberry: 1 Way Forward for
/&gty (October 2011).

w.inmnigration fonu

plonds/ Watho fmmigratonDetentionpd £ (August 2012).
S, Immigration Detention Policy. Tutheran Tmmigration and Refugee Scrvice
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Statement in Support of Family Based Immigration
from Christian Church (Disciples of Christ) Refugee & Immigration Ministries

The Christian Church (Disciples of Christ) is an immigrant denomination of
approximately 700,000 members and 3,500 congregations. Born from a movement on the
American frontier, it was founded on the principles that all are welcome at the Table of Christ,
and includes a large number of congregations with first generation Americans. Throughout our
history, Disciples have had specific ministries of welcome to immigrants coming to the United
States and Canada, which have been carried out by congregations, regions, and general
ministries.

As a denomination, we recognize that immigration has played a major role in the
development of our countries and in the advancement of our economies, and we recognize the
strength of the United States emerges from the diversity of its immigrants. Repeatedly, our
General Assemblies have called upon Disciples members and ministries to reflect from a faith
perspective and with intentionality on current immigration issues and to “advocate immigration
reform legislation that is just, humane and compassionate” (resolution on “Faith and Our New
Neighbors,” 2007.) This includes support at this time for immigration reform that prioritizes
family unity and creates a pathway to full citizenship.

President of Disciples Home Missions, Rev. Dr. Ronald J. Degges, comments that “As
Christians committed to God’s call to welcome the stranger and to promote the wholeness and
well being of families, Disciples leaders and governing bodies have for years called upon our
political leaders to move beyond our current system that demonizes our neighbors, divides us
against one another, and devastates children by tearing apart their families. We therefore
welcome an opportunity to achieve immigration reform that is not only comprehensive and
bipartisan, but also consistent with our basic values of justice and compassion.”

Rev. Dr. Sharon Stanley, Director of Disciples Refugee and Immigration Ministries,
agrees. “Family unity is not only a national issue, but a personal and church issue as well. In
our daily work and in our congregations, we constantly encounter immigrants whose parents and
children, and grandparents and spouses, have been torn apart from one another for years. Such
separation causes wrenching pain, and diminishes families’ abilities to focus upon education,
progress, and contributions to our society. In response, we urge Congress consider humane
legislation that increases the numbers of family based visas, and insures that families long
suffering from separation will be reunited.”
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First Person: Fernanda*
Mennonite Central Committee U.S. Washington Office
As told to Sarah Birkebak

Nothing like this had ever happened to me before, I thought, as seven armed immigration
officials entered my home and put my hands behind my back. It was 9:00 at night when they
came into my house with their large guns. They took my oldest son who was sleeping in the next
room. We tried to explain that we hadn’t done anything wrong, but they wouldn’t listen. They
just told us to be quiet and forced us to get on the bus. My 10 year old daughter was crying as
they took us away and I worried what would happen to my family.

I came to the U.S. from Guatemala to escape the violence of my life there. My father was killed
by guerrillas and I married my husband so that I would have protection. He was abusive to me
and it was an impossible life. [ knew I had to look for a place of refuge for myself and my
children, so we followed my husband to the U.S. At first I didn’t speak English or Spanish, only
the Mayan dialect T spoke in Guatemala. My husband promised he would be a good father but it
was a lie. We were stuck in a cycle of violence.

My oldest son is still in detention and my other son who is 19 was deported to Guatemala last
year. | worry for my children that they will be like strangers when they are deported, that they
will be persecuted because they will not know the language. It is dangerous for them in
Guatemala; they will not have work or family to take care of them.

In the U.S. we found a church and they became like a family to me. While T was in detention my
pastor took care of my children and introduced me to Gloria, a worker with the MCC West Coast
Office which supports immigrant families in finding paths to citizenship. Gloria helped me prove
that I was a victim of domestic violence and I was released from detention after three months. T
am still under supervision and have to report every month to Immigration and Customs
Enforcement. Gloria is helping me to get permission to work, but we are still waiting for results.
As immigrants we need the help of President Obama and the people of the United States. We
need to have freedom to make a life for ourselves and our families in this country. Families
should never be separated with children being left to suffer without their parents.

I am not a criminal; I am a mother who is fighting for her children to give them a future. I feel
like my heart is broken in two pieces because my children are separated from me. My greatest
desire is to be together again with my family and for my children to continue studying in this
country.

Fernanda has lived in the United States for more than 15 years. She has four children, two of
whom are U.S. citizens.

*Name has been changed to protect identity.
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to America n the not so distant past. Truly “loving the stranger” means not simply providng technical
frameworks and legal pathways, but also recognizing the human face of those secking legal status —and in
doing so, realizing the moral necessity of uniting and assisting families and loved oncs.

We thank you again for this opportunity, and look forward to working with members of this committee and
with all members of the 113% Congress to enact comprehensive immigration reform that lives up to our

highest moral and American values.

Sincerely,

Rabbi 1avid Saperstein
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Rev. Linda Jaramillo, Executive Minister
United Church of Christ
Justice and Witness Ministries

In today’s religious and political culture, we often hear that family values are the
cornerstone of a healthy society. However in these descriptions, families are portrayed in a
picture that leaves little room for diversity. We do not agree with the narrow scope that defines
families in only certain ways, but rather we value families in their many different configurations.
If this is our cultural value, we must ask a question. Whose children and elders are important
and whose families are valued? We must not limit family unity to only certain societies of
former immigrants.

Keeping families together is important for each member; however it is especially crucial
for children and elders. If we agree that a healthy family is one that stays together to support its
children, parents seeking a better life must not be deported and forced to leave their citizen
children behind. If a healthy family is one that stays together to care for its elders, we cannot
accept policies that separate them from those who are charged to care for them. Intentionally
keeping families apart contradicts the moral values our nation professes. If we hold family values
as the comerstone of a healthy society, we must demand that fair immigration policies safeguard
options for keeping families together.

Most of us are members of immigrant families who came from countries all over the
world in search of freedom and a better life for the children. Personally, T am deeply grateful for
the trials that my ancestors faced some five hundred years ago as they crossed the seas in search
of a better life not only for themselves, but for the generations that would follow. Today’s
immigrant families are no different than those of generations past. If families were valued then,

they must be valued now.
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members in the U.5. About 77% of the farm labor force is foreign-born. An estimated 50% to
75% of farmworkers are undocumented. Such marginalized workers fear joining labor
unions, demanding improved job terms, or challenging illegal employment practices.

Farmworker wages are low. Many earn at or just above the minimum wage. Poverty
among farmworkers is morc than double that of all wage and salary employces. Few
farmworkers receive any fringe benefits, such as paid sick leave or paid vacation. Decrepit,
overcrowded housing is all too common. Health insurance is rarely provided by employers
and few farmworkers can afford to purchase it on their own. Yet, agriculture ranks among
the most hazardous occupations. Federal laws on overtime pay and collective bargaining
exclude farmworkers, as do most federal occupational safety standards.

Agricultural workers experience rampant violations of employment laws, including
minimum wagc requirements. Frequently, farm opcerators hire workers through farm labor
contractors, whom they claim are the sole “employers” for purposes of escaping immigration
and labor laws. Undocumented workers who challenge illegal employment practices risk
losing their job and breaking up their familics and other dire consequences of deportation.

Congress Should Provide a Roadmap to Citizenship for Undocumented Immigrants

Congress should reform the nation’s dysfunctional immigration system. Our food
system depends on at least one million undocumented workers employed on our farms and
ranches. It is untenable to continue this way. Immigration reform should include a road
map to immigration status and citizenship for undocumented farmworkers and their family
members and for any agricultural workers needed in the future.

The opportunity to obtain legal immigration status would yield many benefits.
Parents would no longer fear that the simple act of going to work or bringing children to
school might result in deportation that separates them from their families. They could
participate more actively in building vibrant communities. Employers could be confident
that they were not violating immigration laws when hiring farmworkers.

An above-board agricultural labor relations system will lead to better working
conditions, less employce turnover and higher productivity, all of which will help ensure a
prosperous agricultural sector. Workers on farms and ranches could feel more empowered
to speak up to obtain better wages and working conditions, to identify unsafe workplace
practices, and to secure compliance with labor protections. The entire food system will
benefit by responding to consumers’ increasing interest in the conditions under which their
fruits and vegetables are produced.
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The Farmworkers of the Future: An Immigration System Worthy of Our Democracy

The people who cultivate and harvest our fruits and vegetables should not be
deprived of our nation’s economic and democratic freedoms. If workers from abroad are
needed in the future to perform seasonal agricultural jobs for which United States workers
arc not available, they should be treated as immigrants who have the opportunity to carn
citizenship. While some foreign workers may choose to work only seasonally and not remain
permanently in the United States, that choice would be theirs. To prevent employers from
displacing U.S. farmworkers and hiring vulnerable foreign workers under poor wages and
working conditions, strong labor protections must be in place for both workers alrcady in
U.S. agriculture and those who come in the future.

Currently, employers may hire forcign workers on temporary visas through the H-2A
temporary forcign agricultural worker program. The H-2A program docs not limit the
number of visas available to employers each year, but contains several important protections
aimed at reducing exploitation of foreign citizens of poor countries and protecting the jobs,
wagcs and other labor standards of U.S. farmworkers. These labor protections arc rooted in
the experiences of the Bracero program, which nonetheless became notorious for abuses of
Mexican citizens during its twenty-two year history ending in 1964. Still, H-2A workers are
excluded from the principal federal employment law for farmworkers, the Migrant and
Scasonal Agricultural Worker Protection Act.

Rampant violations of workers’ rights are endemic to the H-2A program because it is
inherently flawed and the labor protections to overcome those flaws arc inadequate. The H-
2A worker is ticd to an employer for an entire scason, must lcave the country when the job
ends, and never earns the opportunity to become an immigrant or citizen. The employers
determine whether a foreign citizen obtains a visa and can retum in a future year. In that
restricted, dependent status, H-2A workers are too fearful to challenge unfair or unlawful
conduct. For this reason, many employers prefer H-2A workers over U.S. workers who may
have the freedom to quit a job. Further compounding the problem, many H-2A workers
must borrow large sums of moncy cach ycar to pay exorbitant fees to recruiters in Mexico
and clsewherc to obtain thesc jobs. The H-2A program should have stronger protections
across the arc of the workers’” experiences: from the moment the workers are recruited in the
forcign country to their experience in the workplace and back home again.

The immigration policy debate has always featured demands by powerful
agribusiness interests for new, exploitative guestworker programs and devastating, anti-
worker changes to the H-2A program. The present debate is no exception. These proposals
must be defeated.
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Any new agricultural visa program, and the H-2A program, should offer farmworkers
and their family members a meaningful opportunity to become immigrants and citizens.
Anything less would be contrary to our valucs of democracy, freedom and fairness.

A Practical, Realistic Solution is Possible

Now is the time to move forward on immigration reform. Congress should provide a
roadmap to citizenship for the 11 million aspiring Americans, including farmworkers.
Farmworker Justice is committed to immigration reform that empowers farmworkers to
improve their inadequate wages and working conditions. For today’s and tomorrow’s
farmworkers, a roadmap to immigration status and citizenship, combined with strong labor
protections and economic freedom, is essential to these goals. Thank you for the opportunity
to submit these comments.

Bruce Goldstein

President

Farmworker Justice

1126 16™ St., NW, Suite 270
Washington, D.C. 20036

(202) 293-5420
www.farmworlkerjustice.org
Blog: www.harvestingjustice.org

www.facebook.com/farmworkerjustice
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family-based immigration. A child-parent relationship is prioritized in family-based immigration, but only if the
parent has legal immigration status and is petitioning on behalf of their undocumented child. A U.S. citizen child
cannot file a petition for their undocumented parents to obtain lawful immigration status until the child is over 21-
years-old, and thus no longer a child. "This is also the case for child asylees and refugees; while adult asylees and
refugees can petition for status for their spouses and children, child asylees and refugees cannot petition for status

for their parents.

Additionally, undocumented parents who face deportation often cannot receive a cancellation of deportation even
if that deportation would separate them from their U.S. citizen child, When secking a cancellation of removal, an
2

“toa U
that hardship is to children, it must be “substantially ditferent from, or beyond that which would normally be

individual must prove “exceptional and extremely unusual hardship citizen spouse, parent or child. If
expected from the deportation of an alien with close family members here.”” Tt is not enough to prove hardship to
a child to stop a parent’s deportation; that hardship must be worse than it would be for any other citizen. This
means that under current immigration law, children are expected and required to suffer vastly more than other
individuals. Immigration policy is unlike most of our other laws in this way. Most law recognizes the unique needs
of children and is designed to protect children, but immigration law takes a distinctly different approach and

requires children to suffer more than other individuals.

Finally, current immigration policy consistently punishes children for their parents’ actions. While criminal law
docs not expect the same level of decision making and maturity from children as it does from adults and typically
assipns less burdensome punishments to children, immigration policy makes no such distinction. Children brought
here as minors by their parents face the same penaltics and bartiers that adults who enter the country. Liven the

voungest undocumented children who entered the country face the same penalties and obstacles as adults.
Causing Children Harm

Combined with increased immigration enforcement, this complete disregard for children’s best interest in
immigration policy has had a devastating effect on children, their families, and their communities. Tt has resulted in
family scparation, sometimespermancntand the creation of a large untapped population of youth with limited
access to higher education and only temporary legal means to work.

According to the Department of Homeland Security, nearly 205,000 parents of U.S. citizen children were deported

in the 26 months between July 1, 2010 and September 31, 2012.* As 4 result, an estimated 5,100 children are in the
U.S. child welfare system due to their parent’s deportation or detention and face potentially permancent separation

from their parents, while thousands more U.S. citizen children have moved abroad with their deported parents.”

Children separated from their parents due to detention or deportation suffer short-term and long-term behavioral
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Aguinaga, 23 1 & N Dec. 56, 65 (BIA 2001). Available: hutp://wwwjnstice pov/eoir/vli/witdec /vol23/ 3447 pdf.
* 2.8, Immigration and Customs Enforcement. Deportation of Parents of 1.8, Citizen Children July 1, 2010- September 301, 2012.
Accessed by Colotlines.com on December 12, 2012, hitp://eclodives.com/a / 2/
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changgs, including increased fear, anger, and instances of crying, as well changes in sleeping and cating habits.
Additionally, families often suffer economic hardship, including housing and nutrition instability, as a result of the

deportation or detention of 4 parent.®

‘There are also approximately 1 million children and youth with limited access to higher education and only
temporary legal means to join the workforee.” These children and youth were brought to the U.S. as minors and
have grown up here, including attending our public schools and contributing to our communitics. They are
commonly called DREAMers after past legislaton that would have given them a path to citizenship, and they only
have temporary two year work authorization duce to the Department of Homeland Sceurity’s (DHS) Deferred
Action for Childhood Arrivals (DACA) policy. Despite DACA, these individuals stll face barrers to higher
education, including lack of access to tfinancial aid, and are in the tenuous position of being considered legally
present for only two years with a chance at renewal. While DACA-grantees are considered lawfully present by
DITS, they still lack access to health coverage because the Department of TTealth and TTuman Services has made
DACA-grantees ineligible for CHIP and Medicaid and will not allow them to purchase insurance through the

Affordable Care Act Lixchanges.

Solutions

As stated above, U.S. immigration policy currently ignotes or disregards children, with devastating effect on both
undocumented and citizen children. Congress now has an opportunity to enact policy changes that will allow tor
immigration law to adequately account for and protect the unigque needs and rights of children. The following
principles have been endorsed by over 200 national and state organizations that support an immigration reform
proposal that considers the best interest of children. The principles, which are also attached in their entirety, state

that immigration reform should:

® A direct, clear, and reasonable pathway to citizenship. Any pathway to citizenship must be open,
affordable, safe, and accessible to children in need of status, including beneficiaties of Deferred Action for
Childhood Arrivals (DACA), undocumented children under the age of 21, and unaccompanied immigrant
children.

e Protection and promotion of children’s fundamental rights. Our immigration system must uphold
children’s constitutional rights and ensure equal access to critical public services, programs, and economic
supports for children and their families. The protection of fundamental rights also includes ensuring all
children receive legal representation before all immigration authoritics and, for all unaccompanied children,
the appointment of an independent child advocate from the moment of detention throughout the course
of any immigration or other related court proceedings.

¢ Ensure that enforcement efforts have appropriate protections for children. Tn all enforcement
actions, including those along the border, the best interests of the child should be a primary consideration
and children must be given the benefit of the doubt during any investigation, inquiry or detention. There

© Ajay Chaundsy ct. al.. The Utban Institute (2010). Liing onr ['niure: Children in the aftermath of inamizsation enforcenent.
hitpe/ /vcnesarban.org/ Uploaded PO /412070 _TiagingOurFuture_fnal.paf.
* Immigeation Policy Center (2012). Who and Where the DRELAMers are. fip./ / pnid
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should be appropriate and accountable training polic

and protocols for interacting with and screening
children that reflects a humanitarian and protection-oriented approach, prohibits the use of force with
children, and creates reasonable and safe conditions for children while in or released from the custody

of all arms of the federal government.

¢ Keep families together. All policies regarding admissibility, enforcement, detention, and deportation of
children and their parents must duly consider the best interests of children, including enabling immigration
judges to excrcise discretion in admission and removal decisions based on the hardship to U.S. citizen and

lawful permanent resident children. The immigration system must be updated by resolving current backlogs

and cnsuring family-based immigration channcls arc adequate for future migration without lengthy family

separation.

Conclusion

While current U

concrete policy reforms that would bring the immigration system in line with other law

immigration policy does not acknowledge or account for the unique needs of children, there are

and our national values
that give special protections to children. Millions ot children in the U.S. have been separated from their parents or

live in fear of separation, they lack access to important public supports and higher education, they have been

punished for actions they had no control over, and have suffered unnec hardship duc to current immigration
policy. Tnstead of allowing for and encouraging these outcomes, our federal immigration system should be

reformed to cnsure that it protects and advances the interests of our nation’s children,

Thank you again for the opportunity to submit this statement. Should you have any further questions, please
t

contact Wendy Cervantes, Vice President of Tmmigration and Child Rights Policy at wendycigifist

G

Fnclosed: Principles for Children in Tmmigration Reform
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Principles for Children in Immigration Reform

As our nation’s leaders move forward with the important task of reforming the federal immigration system it is
critical that they consider the specific needs of children and youth. Children of immigrants currently comprise 1 in
4 of all children in the U.S, and represent the fastest growing scgment of the child population. The number of
unaccompanicd immigrant children entering the U.S. has also reached record-sctting numbers in recent years, with
more than 14,000 children coming into the custody of the Office of Refugee Resettlement in fiscal year 2012,

Despite the significant impact of immigration policy on children’s lives, children have historically been disregarded

and often intentionally excluded in U.S. immigration policy decisions. Liven the youngest children have few special
protections under current immigration law and their best interests are often considered irrelevant in crifical
decisions regarding their own or a parent’s ability to enter or stay in the United States. Furthermore, complicated
laws determining immigrant cligibility for federally funded services have created significant barriers for children in
immigrant families. As a result, both children who are immigrants themselves as well as U.S. citizen children with
immigrant parents continue to tace high rates of family separation, emotional trauma, economic instability, poor
educational outcomes, and limited access to critical services and programs.

The consistent failure of immigration policies to consider children’s well-being, protect children’s rights, and
promote family unity has had devastating outcomes. The Department of ITomeland Security reports that 205,000

parents of ULS. citizen children were deported in the 26 months between July 2010 and September 2012, Tt is

estimated that 5,100 children are in the U.S. child welfare system due to a parent’s immigration detention or
deportation, and thousands of U.S. citizen children have moved abroad with their deported parents. Currently, 5.5
million children in the U8, live in mixed-legal status families and are at risk of being separated from a parent at any
time, and 1 million undocumented childeen under the age of 18 face limited access to a higher education and only

temporary legal means to join the workforce.

Unaccompanied immigrant children are a particularly vulnerable segment of the child population. These children
cross our borders every day secking refuge, safety, and protection, and often reunification with family members. 1n
addition to facing harm in their own countres, they also endure dangerous journeys where they are subject to
violence, abuse, exploitation, and the high risk of becoming victims of trafficking. Once entering the U.S. these
children encounter a new set of risks as they confront our complex laws and systems. Unaccompanied immigrant
children are subject to the same harsh conditions as adults in border patrol stations, face immigration courts alone
without guaranteed legal representation, have to detend against removal by proving eligibility for forms of relief
designed almost exclusively for adults and which require the same burden of proof adults must mect, and are often
repatriated or released without assessment of their safety and irrespective of their best interests.

“The fact is that America’s futre prosperi

v will depend on our ability to cnsure that g children have a fair shot at:
achieving their full potential. As the youngest and most vulnerable members of our society, children are the most
deserving of protection under the law, and every child should have access to the services and resources they need
to grow and thrive. Thus, any long-term solution to our immigration system must take into account the
unigne needs of children and protect and promote their fundamental rights and overall well-being.

o
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As advocates for children, we urge Congre:

and the Administration to incorporate the following principles in

immigration reform:

A direct, clear, and reasonable pathway to citizenship. Any pathway to citizenship must be open,

affordable, safe, and accessible to children in need of status, including beneficiaries of Deferred Action for
Childhood Artivals (DACA), undocumented children under the age of 21, and unaccompanicd immigrant

children.

Protection and promotion of children’s fundamental rights. Qur immigration system must uphold
children’s constitutional rights and ensure equal access to critical public services, programs, and economic
supports for children and their familics. The protection of fandamental rights also includes ensuring all
children receive legal representation before all immigration authoritics and, for all unaccompanied children,
the appointment of an independent child advocate from the moment of detention throughout the course

of any immigration or other related court proceedings.

Ensure that enforcement efforts have appropriate protections for children. In all enforcement
actions, including those along the border, the best interests of the child should be a primary consideration
and children must be given the benefit of the doubt during any investigation, inquiry or detention. There
should be appropriate and accountable training policies and protocols for interacting with and screening
children that reflects a humanitarian and protection-oricnted approach, prohibits the usc of force with
children, and creates reasonable and safe conditions for children while in or released from the custody

of all arms of the federal government.

Keep families together. All policies regarding admissibility, enforcement, detention, and deportation of
children and their parents must duly consider the best interests of children, including enabling immigration
judges to excrcise discretion in admission and removal decisions based on the hardship to U.S. citizen and
lawtul permanent resident children. The immigration system must be updated by resolving current backlogs
and ensuring family-based immigration channcls are adequate for future migration without lengthy family

separation.

Endorsing Organizations

National and International

Alianza por los Derechos Ninas Ninos y Adolescentes

Alliance for a Just Socicty
American Civil Liberties Union (ACLU)

American Tmmigration Council

Americans for lmmigrant Justice, formerly Florda Immigrant Advocacy Center

America's Promise Alliance

Astan & Pacific Tslander Tnstitute on Domestic Violence

6
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Astan American Justice Center (AAJC), member of Asian American Center for Advancing |ustice
ASISTA Tmmigration Assistance

Association for Childhood Liducation International
Association of Farmworker Opportunity Programs (AFOP)
Ayuda

Breakthrough

Capital Area Immigrants' Rights Coalition

Casa Tisperanza

Catholic T.egal Tmmigration Network, Tnc. (CLINIC)

Center for Gender & Refugee Studies

Center for Law and Social Policy (CLASP)

Center for the Vulnerable Child

Christian Church (Disciples of Christ) Refugee and Immigration Ministrics
Church World Service

Clergy and Laity United for Economic Justice

Concerned Educators Allied for a Sate Environment (CHASE)
Congressional Coalition on Adoption Institute (CCAL)
Department of Anthropology, Georgetown University

Emory Child Rights Project

First Focus

Toster Carc to Success Moundation

Foster Family-based Treatment Association

Franciscan Action Network

L'ranciscan lederation
Tranciscan Triars

L'ranciscan Lriars, TOR

Franciscan Sisters of Little Falls T.eadership
Sisters of the Atonement (International)
Franciscans tor Justice

Francis

Futures Without Violence

TTealthy Teen Network

Hebrew Immigrant Aid Society (HATS)

Hoyas for Immigrant Rights

Immigration Equality

Immigrant Legal Resource Center

IMUMI (Instituto para las Mujeres en la Migracion)
International Detention Cealition

Kids in Need of Detense (KIND)

Leadership Team of the Felician Sisters of North America
T.egal Services for Children
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LULAC Council 7226

Tutheran Tmmigration and Refugee Service

Lutheran Social Services of New Lingland

Main Street Alliance

MomsRising.org

NAFSA: Association of International Educators

NAKASEC

National Asian Pacific American Women's Forum (NAPAWT)

National Association for the Fducation of TTomeless Children and Youth (NARTTCY)
National Center for Adoption Taw & Policy

Naticnal Domestic Workers Alliance (NDY
National Educaton Association (NEA)
National Immigrant Justice Center
National lmmigration Law Center (N1LC)
National Latina Institute for Reproductive ITealth
National Latino Children's Insfmute

4)

OneAmerica

Providential Support Service

Sin Fronteras (International)

Sisters of Saint Francis of Perpetual Adoration (Tnternational)
Sisters of St. Francis (Tntcrnational)

Southern Poverty Taw Center

Tahirih Justice Center

TLESOL International Association

The Advocates for Human Rights

‘The Coalition to Abolish Slavery & “Irafticking (CAST)

“The Episcopal Network for HEconomic Justice

The Young Center for Tmmigrant Children’s Rights

U.S. Committee for Refugees and lmmigrants

United Methodist Church, General Board of Church and Society
United Methodist Women

United States Conference of Catholic Bishops (USCCB)
United We Dream

Women's Refugee Commission

Youth Law Center

State and Local Organizations
Arizona

Children's Action Alliance

Coalicion de Derechos Humanos
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Kino Border Initiative

No More Deaths

Somos America/We Are America Coalition

‘The Florence Immigrant & Refugee Rights Project
University of Arizona, Center for Tatin American Studies

Arkansas
Arkansas Advocates for Children and Families

California

Astan Pacific American Legal Center, a member of the Asian American Center for Advancing Justice
California Immigrant Policy Center

California Pan-Ethnic Health Nerwork

California Primary Care Association

Children's Defense Fund

Children's TTospital Oakland

Children Now

CLUE Santa Barbara

Coalition to Abolish Slavery & Trafticking

Tisperanza Tmmigrant Rights Project, Catholic Charitics of T.os Angeles, Tnc.

Families & Criminal Justice (formerly the Center for Children of Tncarcerated Parents)
Immigration Center Tor Women and Children

Kids in Common, a program of Planned Parenthood Mar Monte (California and Nevada)
Tatino Health Alliance

Modoc Child Care Council

Public Counsel

Southwestern Taw School Tmmigration Clinic

‘The Children's Partnership

United Advoc
University of California Davis School of Taw Tmmigration Clinic

s for Children and Families

Colorado

Immigrant Legal Center of Boulder County
Rocky Mountain Immigrant Advocacy Network
Servicios de La Raza

Sisters of St. Francis

Florida
The Center on Children & Families, University of Florida Levin College of Law
UNO Tmmigration Ministry
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Georgia
Georgia Rural Urban Summit

Illinois

Center for the [uman Rights of Children, Loyola University Chicago
Chicago T.egal Advocacy for Tncarcerated Mothers

Franciscan Sisters of Chicago

Tllinois Coalition for Tmmigrant and Refugee Rights

Indiana
Justice & Peace Office for Oldenburg Franciscans

Iowa

Iowa Justice For Qur Neighbors

Luther College Office for Campus Ministrics
Unitarian Universalist Fellowship of Ames

Louisiana
Jesuit Social Research Tnstitute, Toyola University New Orleans

Maine
Mainc Children's Alliance
University of Maince School of Law, Cumberland Legal Aid Clinic (Refugee and Human Rights Clinic)

Maryland
Advocates for Children and Youth
Grossman Taw, T.1.C

Massachusetts

Applied Developmental & Tiducational Psychology Department, Boston College Tiynch School of Nducation
Center for TTuman Rights and International Justice, Boston College

Tmmigrant Tntegration T.ab, Boston College

Migration and Human Rights Project, Boston College

Political Asylum/Immigration Representation Project

Michigan

Casa Latina

CMS] Consulting 1.3C

Washtenaw Interfaith Coalition for Immigrant Rights
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Minnesota

Tmmigrant Taw Center of Minnesota
Interfaith Coalition on Immigration
Law Office of Allison Anastos
Ststers of St. Francis, Rochester

Montana
Sisters of St. T'rancis, Savannah

Nebraska
Center for Legal Immigration Assistance
Nebraska Familics Collaborative

New Hampshire
University of New ITampshire School of Law

New Mexico

For Families T.I.C

New Mexico Childeen Youth and Families Department:
New Mexico Voices for Children

Pegasus Tegal Scrvices for Children

New Jersey

Advocates for Children of New Jersey

Tamily Voices NJ

IRATL & liirst I'riends New Jersey
Missionary Sisters of the lmmaculate Conception
Reformed Church of TTighland Park, NJ

Rutgers School of Law - Camden

Statewide Parent Advocacy Network

Stockton College

New York

Catholic Charitics

Coalifion for Asian American Children & Familics

Feerick Center for Social Justice (Fordham University Law School)
Legal Aid Sociery (NYC)

Maya Media Corp.

Northern Manhatten Coalition for Tmmigrant Rights

The Door's Legal Services Center
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North Carolina
Action tor Children NC
North Carolina Immigrant Rights Project

Ohio

Church of Our Saviour Episcopal/La Iglesia de Nuestro Salvador
Franciscan Sisters of the Poor

Sisters of St. Francis, Sylvania

Oklahoma
University of Tulsa College of Law Legal Clinic

Oregon
Immigration Counscling Service (1CS)

Pennsylvania

Advocacy Committee of the Sisters of St. Francis of Philadelphia

Advocacy for Justice and Peace Committee of the Sisters ot St. Francis of Philadelphia
TIIAS Pennsylvania

James F. Beasley School of Taw at Temple University

Pennsylvania Council of Churches

Sisters of St. Francis of Philadelphia

Sisters of St. Joseph Welcome Center

Rhode Island
L'amily Voices Rhode Island
Rhode Island KIDS COUN'T

South Carolina
South Carolina Appleseed T.egal Justice Center
South Carolina Department of Social Services

Tennessee
I'ranciscan L'riars

Texas

Alternatives Centre for Behavioral 1lealth

American Gateways

Cabrini Center for Tmmigrant Tegal Assistnace of the Archdiocese of Galveston (Houston)
Center for Public Policy Priorifies

Diocesan Migrant & Refugee Services, Tnc. (DMRS)
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Dominican Sisters of Houston

Tabens TSD

Human Rights Initiative of North Texas
Paso Del Norte Civil Rights Project
Texans Care for Children

Utah
Voices tor Utah Children

Virginia
Voices for Virginia's Children

Washington

Children's Alliance

Episcopal Church

OncAmerica

PAVE

Stop the Checkpoints

Washington Department of Corrections

Wisconsin

Capuchin Justice & Peace Oftice, Milwaukee

Wisconsin Council on Children and Familics
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Introduction

Human Rights First is an independent advocacy and action organization that challenges America
to live up to its ideals, We are a non-profit, nonpartisan international human rights organization
based in New York and Washington D.C. To maintain our independence, we accept no
government funding. For over 30 years, we’ve built bipartisan coalitions and teamed up with
frontline activists and lawyers to tackle issues that demand American leadership, including the
protection of the rights of refugees. Hluman Rights First oversees one of the largest pro bono
legal representation programs for refugees in the country. Through that program, we see day in
and day out the ways in which current U.S. immigration laws and policies are denying or
delaying protection to refugecs who seek this country’s protection from political, religious and
other persecution.

Today’s hearing is entitled “America’s Immigration System: Opportunities for Legal
Immigration and Enforcement of Laws against tiegal Imimigration.” In this statement, I will
explain the impact of our nation’s current immigration laws on asylum seekers and refugees, and
provide recommendations on how to repair the U.S. asylum system, based on the research of
Human Rights First and our experience representing refugees in the U.S. asylum system.

U.S. Protection of Asylum Seekers: A Core American Value and Commitment

The United States has a long history of providing refuge to victims of religious, political, ethnic
and other forms of persecution. This tradition reflects a core component of this eountry’s identity
as a nation cemmitted to freedom and respect for human dignity. Over thirty years ago, when
Congress—with strong bipartisan support—passed the Refugee Act of 1980, the United States
enshrined into domestic law its commitment fo protect the persecuted, creating the legal status of
asylum and a formal framework for resetiling refugees from around the world. The United States
is the world leader in resettling refugees, working in partnership with faith groups, civil society,
and communities across the country.

U.S. Jeadership in the protection of refugees is also about how this country treats refugees who
seek asylum here in the United States, and about whether this country’s policies and programs —
including its approach to immigration law enforcement — live up to the same standards we call on
the rest of the world to respect. In the wake of World War 11, the United States played a leading
role in drafting the 1951 Convention Relating to the Status of Refugees and committed to
comply with its core provisions by signing on to the Convention’s Protocol.

How the U.S. Commitment to Asylum Seekers Has Faltered

The United States has faltered on its commitment to those who seek protection—imposing a
flawed one-year filing deadline and other barriers that prevent refugees from receiving asylun;
interdicting asylum seekers and migrants at sea without adequate protection safeguards;
detaining asylum scekers in jails and jail-like facilities without prompt court review of detention;
mislabeling victims of armed groups as supporters of “terrorism”; and leaving many refugees
separated from their familics for years and struggling to feed, house, and support themscives due
to extensive delays in the underfunded and overstretched immigration court system.
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These deficiencies not only have domestic consequences, but they also lower the global standard,
As the Council of Foreign Relations’ Independent Task Force on U.S. Immigration Policy—co-
chaired by former White House chief of staff Thomas “Mack” McLarty and former Florida
governor Jeb Bush—pointed out, the U.S. commitment to protect refugees from persecution “is
enshrined in international treaties and domestic U.S, laws that set the standard for the rest of the
world; when American standards erode, refugees face greater risks everywhere.”

How te Repair the U.S. Asylum System in Immigration Reform Legislation2

A range of barriers in current immigration law limits access to asylum or other protection for
many refugees and other vulnerable persons. Inunigration reform initiatives should honor our
history as a nation of immigrants and a global leader in the protection of refugees. We welcome
the call by leaders on both sides of the aisle to priotitize immigration reform, fix existing visa
programs, and provide a pathway to citizenship. As these proposals take shape over the coming
months, Congress and the president should commit to measures that will strengthen basic due
process, fix the nation’s flawed approach to immigration detention, and realize the full potential
of America’s commitment to refugees.

1. Eliminate the unfair and wasteful asylum filing deadline from immigration law

Through pre bono legal representation and research, Human Rights First has documented that
many bona fide refugees are unable to file for asylum within onc year of axrival, due to
challenges such as trauma, inability to speak English, and lack of knowledge about the U.S.
asylum system, Many refugees have been bamred from asylum in this country due to the filing
deadline. This technicality diverts limited govemmental resources that could be more efficiently
spent addressing the merits of cases.

Specifically, Human Rights First’s 2010 report, The Asylum Filing Deadline: Denying
Protection to the Persecuted and Undermining Governmental Efficiency, found that the filing
deadiine has not only barred refugees who face religious, political, and other forms of
persecution from receiving asylum in the United States, but has also delayed the resolution of
asylum cases and led thousands of cases that could have been resolved at the asylum office level
to be shifted in to the increasingly backlogged and delayed immigration court system. An
independent academic analysis of DHS data concluded that, between 1998 and 2009, if not for
the filing deadline, more than 15,000 asylum applications—representing more than 21,000

’ Council on Foreign Relations, Independent Task Force Report No. 63, U.S. Immigration Policy, p. 31 available at
http//www.cfr.org/immigration/usimmigration-policy/p26030.

% For a full set of recommendations, see Human Rights First’s 2013 Blueprints, How to Repair the U.S. Asylum and
Resettlement Systems, at http://www.humanrightstirst.org/wp-
content/uploads/pdf/blueprints2012/HRF_Asylum_blueprint.pdf, and How to Repair the U.S. Immigration Detention
System, at
Tps i Ji

fistorghwpeontent/uploadsipd b laeprints
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refugees—would have been granted asylum by DHS without the need for further litigation in the
immigration courts.

In 2011, DHS confirmed that it concluded that the cne-year asylum filing deadline should be
eliminated, confirming that it expends resources without helping uncover or deter fraud.” In
connection with the 60th anniversary of 1951 Refugee Convention, the Administration pledged
to work with Congress to climinate the deadiine.’

Recommendations

e Eliminate the asylum filing deadline contained in INA §208(a)(2)(B); and

s Address the plight of refugees who have been denied asylum due to the deadline by
adding a provision in the INA to permit refugees who were granted withholding of
removal, but not asylum, due to the filing deadline to adjust their status to lawful
permanent resident and petition to bring their spouses and children to safety.

2. Reduce unnecessary immigration detention costs and implement lasting reforms

DHS and ICE detain up to 33,400 immigrants and asylum seekers each day—an all-time high of
over 429,247 in fiscal year 2012 alone. At an average price of $164 per person, per day, the U.S.
immigration detention system costs taxpaycrs $2 billion annually, despite the availability of less
costly, less restrictive, and highly successful altermnative to detention programs.® Allernatives to
detention—which can include a range of moniloring mechanisms, case-management, and in
some cases electronic monitoring—can save more than $150 per day per immigration detainee—
millions annually.” As the Council on Foreign Relation’s Independent Task Force on U.S5.
Immigration Policy noted, alternatives to detention can “ensure that the vast majority of those
facing deportation comply with the law, and at much lower costs.”® A January 2012 Heritage
Foundation report also recognized the cost-effectiveness of alternatives to detention.”

While ICE has expanded alternatives to detention, it has not used these cost-effective alternatives
to reduce unnecessary detention and detention costs—citing to language in DHS appropriations
legislation that ICE has viewed as mandating that it maintain and fill a specific number of

*See Human Rights First, The Asylum Filing Deadline: Denying Protection to the Persecuted and Undermining
Governmental Efficiency (New Yorlk: 2010), at hitp://www humanrightsfirst.org/wp-content/uploads/pdf/afd.pdf, P.
Schrag, A. Schoenholtz, 1. Ramji-Nogales, and 1.P. Dombach, “Rejecting Refugees: Homeland Security’s
Administration of the One-Year Bar to Asylum,” William and Mary Law Review, (2010), at
httpz//wmlawreview.org/files/Schrag. pdf.
Y UNHCR Washington Office, Realfirming Protection, October 2011, Summary Report, p. 18, at
higAwoww amherwashinewior/affe % TBCOTEDASEACTL-4340-8570- ] Y4D9RBDC 139%6 [ avoree
Department of State, PRM, Fact Sheet: U.S. Commemorations Pledges, 7 December 2011, ava
hitp//www.state, cov/i/prm/releases/ factsheets/2011/181020. htm.
“National Immigration Forum, “Math of immigration Detention” (August 2012} available at
y_u;p_“" ww, immigrationforun.ergfimasees/uplogds/MatholmmizrmtionDetention.pdf

Ibid.
§ Council on Foreign Relations, supranote 1, p.29.
? Heritage Web Mcmo 3455, Administrative Reforms Insufficient to Address Flawed White House fmmigration and
Border Security Policies, by Matt A. Mayer, Jan. 10, 2012, at
bitp://www.heritage.org/rescarchéreports/2012/01 /administrative-reforms-in-immigration-and-border-security-
policics.

tawnpdf
¢at
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detention beds (33,400 for fiscal year 2012). This type of “mandate” does not exist in other law
enforcement contexts and prevents the agency from saving taxpayer dollars by using more
appropriate alternatives when detention is not necessary.

Under current U.S. policies, many asylum seekers and immigrants do not have access to prompt
court review of their immigration detention, contrary to U.S. commitments to human rights,
refugee protection, and basic faimess. For example, the initial decision to detain an asylum
seeker or other “arriving alien” at a U.S. airport or border is “mandatory” under the expedited
removal provisions of the 1996 immigration law. The decision to release an asylum seeker on
parole—or to continue his or her detention for longer—is entrusted to local officials with ICE,
which is the detaining authority, rather than to an independent authority or at least an
immigration court. Several other categories of immigrants—including lawful permanent
residents convicted of a broad range of crimes, including simple drug possession and certain
misdemeanors, as well as more serious crimes, and who have already completed their
sentences—are also subjected to “mandatory” detention, and deprived of access to immigration
court custody hearings.

ICE detains immigrants in approximately 250 jails and jail-like facilities nationwide. In these
facilities, they wear prison uniforms and are typically locked in one large room for up to 23
hours a day, they have limited or essentially no outdoor access, and they visit with family
through a Plexiglas barrier. USCIRF concluded that these kinds of facilities “are structured and
operated much like standardized correctional facilities” and are inappropriate for asylum
seekers.11 A 2009 DHS-ICE report confirmed that, “all but a few of the facilities that ICE uses
to detain aliens were built as jails and prisons.”

In 2009, DHS and ICE committed to shift the immigration detention system away from its
longtime reliance on jails and jail-like facilities to facilities with conditions more appropriate for
civil immigration law detainees.” Since then, ICE has opened two facilities with less-penal
conditions and made progress on some other aspects of detention reform. ICE continues,
however, o hold the overwhelming majority of its daily detention population in jails and jail-like
facilities, with a full 50 percent held in actual jails.

2 See INA § 236(c); 8 CFR §208.30, 212.5,235.3, and 1003.19.

" USCIRF, Asylum Seekers in Expedited Removal Volume IJ, p. 189, available at
hitpdyww useirfpovimages/stories/pdffasylim, seekaryTRS, RptValll USCIRF, Expedited Removal Study
Report Card (2007), p. 5.

2 Dr. Dora Schriro, Immigration Detention Overview and Recommendations (Washington, DC: Immigration and
Customs Enforcement, 2009), p. 21, available at hitpa/www,ive sovidaclib/aboufoffices/odppind eutions:
rpt.pd[(hereinafier cited as 2009 DHS/ICE Report).

" Human Rights First, Jails and Jumpsuits: Transforming the U.S. immigration Detention System — A Two-Year
Review (New York: Human Rights First, 2011), pp. 4-6, available at hitp://www.humanrightsfirst.org/wp-

Reforms,” available at hitp://www.ice. gov/news/library/factsheets/reform-

2009reform.htm; ICE Strategic Plan FY 2010-2014 (Washington, DC: ICE, 2010), p. 6;

JCE, “Fact Sheet: ICE Detention Reform Principles and Next Steps,” news release, October 6, 2009, available at
hieet.pdf; DHS press conference, October 6,

; and 2009 DHS/ICE Report, pp. 2-3.
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The UNHCR, in its 2012 guidelines on detention, as well as other international human rights
authorities, have confirmed that asylum seekers and other immigration detainees should not be
detained in facilities that are essentially penal facilities, nor should they be made to wear prison
uniforms but should instead be permitted to wear their own civilian clothing™ As documented in
Fluman Rights First’s 2011 report Jaiis and Jumpsuits: Transforming the U.S. Detention System—
—A Two-Year Review, and discussed during Human Rights First’s 2012 Detention Dialogues,
many criminal correctional facilities actually offer less restrictive conditions than those typically
found in immigration detention facilities, and corrections experts have confirmed that a
normalized environment helps to ensure the safety and security of any detention facility. The
American Bar Association, at its annual meeting in August 2012, adopted civil immigration
detention standards that outline the conditions that should be required in connection with
detention of civil immigration detainees.”

Recommendations

o Direct DHS to use alternatives in place of more costly detention when it i not necessary,
resorting to detention only when threat to public safety or risk of flight cannot be
addressed through less restrictive measures;

e Direct DOJ and DHS to revise regulatory language to provide immigration court custody
hearings for “arriving aliens,” and amend INA §235 and §236 to provide that all
detention decisions be made on an individual basis, reviewable by an immigration court;
and

s Require DHS to implement standards and conditions in line with the American Bar
Association’s proposed civil immigration detention standards.

3. Require and support a fair and efficient adjudication process

U.S. immigration courts are over-stretched and underfunded, leading many cases to be delayed
for two years or more and prolonging the separation of many refugee families. 84 percent of
detained immigrants — including many asylum seekers — have no legal counsel, left to navigate
complex removal proceedings unrepresented. The DOJ Executive Office for Immigration
Review (EOQIR) has explained that “[nJon-represented cases are more difficult to conduct. They
require far more effort on the part of the judge.” Another obstacle that exacerbates the difficulty
of securing legal representation for immigration detainess is the remote location of many
detention facilities. USCIRT has found that many of the facilities used to detain asylum seckers
are “located in rural parts of the United States, where few lawyers visit and even fewer maintain
a practice.” The Commission concluded that “[t]he practical effect of detention in renicte
locations...is to restrict asylum seckers” legally authorized right to counsel.™'®

The immigration court system within EOIR is in a state of crisis and is not adequately serving
the interests of the U.S. government or the applicants appearing before it. While resources for

" UNHCR, Detention Guidelines: guidelines on the applicable criteriu and standards relating to the detention of
asylum-seekers and alternatives to derention (2012) at hitp://www.unher.org/505b10ee9.himl.

' See ABA Civil Immigration Detention Standards at
http://www.americanbar.org/conteni/dam/aba/administrative/immigration/abaimmdetstds.authcheckdam. pdf.

'8 USCIRF, Asylum Seekers in Expedited Removal, p. 240.
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immigration enforcement have increased steeply or remained high in recent years, the resources
for the immigration court system have lagged far behind. The immigration court backlog, as of
December 2012, was at 322,818 cases, with pending cases already waiting an average of nearly a
year and a half (545 days)."” As the Administrative Conference of the United States (ACUS)
confirmed in June 2012, the immigration court backlog and “the limited resources to deal with
the caseload” present significant challenges. 18 The American Bar Association’s Commission on
Immigration, in its comprehensive report on the irmigration courts, concluded that “the EOIR is
underfunded and this resource deficiency has resulted in too few judges and insufficient support
staff to competently handle the caseload of the immigration courts.”"”

Through our partnership with law firms representing asylum seekers through our pro bono
program, Human Rights First sees firsthand the hardship that court backlogs and cxtended
processing times create for our refugee clients—many of whom are currently being given court
dates two years away, While they wait for their claims to be heard, many remain separated from
spouses and children who may be in grave danger in their home countries. Lengthy court delays
also increase the difficulty of recruiting pro bone counsel,

Recommendations

e Provide DOJ/EOIR with adequate resources to conduct timely and fair proceedings,
including to increase staffing at the immigration courts and the Board of Immigration
Appeals and to provide mandatory initial training and ongoing professional developmient
for all BIA members, immigration judges, and legal support statf;

e Mandate that EOIR’s Legal Orientation Program, lauded for promoting efficiency and
effectiveness, is provided in all facilities that detain irsmigrants for ICE;

® Support legal representation in cases where justice requires, including for children,
persons with mental disabilities, and other vulnerable immigrants; and

e Support elimination of asylum filing deadline, which, as detailed above, would reduce the
number of asylum cases referred to the immigration courts.

4. Protect refugecs from inappropriate exclusion and free up administrative resources

U.S. immigration laws have for many years barred from the United States people who pose a
danger to cur communities or threaten our national security, even if they would otherwise qualify
for refugee protection. Bars to refugee protection also exclude people who have engaged in or
supported acts of violence that are inherently wrongful and condemned under U.S. and
international law. These important and legitimate goals are consistent with the U.S. commitment
under the Refugee Convention and its Protocol, which exclude from refugee protection
perpetrators of heinous acts and serious crimes, and provide that refugees who threaten the safety

"TRAC, Iatecr [mmxgrat!on CowlNumbers, as of December 2012 at
htipe/itre ati iglatest hnmeowrtfibackloe

% Administrative Conference of the United States (ACUS), “Immigration Removal Adjudication, Committee on
Adjudication, Proposed Rccommenddtlon June 14- 15 2012, p. 1, ava]lable at htrp //www ACcuS, go» fwp-
mLﬁt{’nD!md»{d ; ! ; p i

¥ American Bar
Rl
heheckdam pdf
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of the community in their host countries can be removed. However, as detailed in two reports
issued by Human Rights First, for a number of years now, overbroad definitions and
interpretations of the terms “terrorist organization™ and “terrorist activity” in U.S. immigration
law have ensnared people with no real connection to terrorism. Consequently, thousands of
refugees secking safety—including those with family already in the United States—have been
barred from entering or receiving protection in the United States, and many refugees and asylees
already granted protection and }iving in this country have been barred from obtaining green cards
and reuniting with family members. 0

Recommendation

s Amend the definitions of “ferrorist activity” and “terrorist organization” in INA
§212(a)(3)(B) so that they target actual terrorism. Currently, these definitions are being
applied to anyone who at any time used armed force as a non-state actor or gave support
to those who did. These have inctuded Iragis who supported the overthrow of Saddam
Hussein, Sudanese who fought against the armed forced of President Omar Al-Bashir,
and Eritreans who fought for independence from Ethiopia. These definitions are also
being applied to persons whose supporied armed groups under duress, and to individuals
who were kidnapped or conscripted as child soldiers. Specifically, the very expansive
sub-section of the “terrorist activity” definition at INA § 212(2)(3)(B)(V)(b) should be
limited to the use of armed force against civilians and non-combatants, and the definition
of a “Tier III” organization at INA § 212(a)(3)(B}(vi)(TIT) should be eliminated.

Thank you again for your consideration of Human Rights First’s views.

2 See Human Rights First, Is This America? The Denial of Due Process 1o Asvium Seekers in the United States
{New York: Human Rights First, 2000}, at litipsi/www. bumanrightsfirst.org/our-workirefugeesprotection/die:
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Mr. Chairman, Members of the Subcommittee, thank you for the oppoertunity to submit a statement
on today’s hearing on the US immigration system. Human Rights Watch is an independent
organization dedicated to promoting and protecting human rights around the globe. We have been
reporting on abuses in the US immigration system for over 20 years. Last week we issued a
briefing paper entitled, “Within Reach: A Roadmap for US Immigration Reform that Respects the
Rights of All Peaple,” which we wish to submit for the record.t My testimony will discuss a number
of the recommendations that are developed in greater detail in the briefing paper, and which we

think should guide any effort to reform our current, deeply flawed, immigration system.

1. The US Immigration System Should Focus Enforcement Efforts on Genuine

Threats

The US immigration enforcement system has grown expenentially since the last major legalization
program under President Ronald Reagan. Deportations have increased dramatically, from 30,039
in 1990 to over 400,000 in 2012, totaling over 4 million since 1990. As recently reported by the
Migration Policy Institute, expenditures on immigration enforcement exceed spending by all other

criminal federal law enforcement agencies combined.2

Yet rather than ensure public safety and enhance the rule of law, the indiscriminate enforcement
of harsh taws has broken apart families and forced others to live in fear, while diverting public

resources that could have been usefully spent in other ways.

As local law enforcement gets increasingly involved in immigration enforcement through programs
like Secure Communities, the interactions that lead to deportation are not only arrests for serious,
violent offenses, but often traffic stops and other matters that do not always lead to criminal
charges. At the same time, an enormous number of crimes—including nonviolent offenses like
shoplifting—now constitute “aggravated felonies” under immigration law (even if they do not
match the definition of “aggravated felony” in criminal law) and are grounds for mandatory and
permanent deportation, even of longtime lawful permanent residents. The federal crimes of illegal

entry (@ misdemeanor) and illegal reentry (a felony) also now make up over 5o percent of all

1 “Within Reach” can also be downloaded at hiep:/ fwww.hrw.org/riews/zo13/oz/o1/us-immigration-reform-should-uphald-rights,

2 migration Policy Institute, “immigration Enforcement in the United States: The Rise of a Formidable Machinery,” Januaty 2013,
hitp:/ fwww.migrationpolicy.org/ pubs/enforc pillars,pdf (accessed fanuary 8, 2013).

N
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federal prosecutions, driven largely by Operaticn Streamline and similar programs that seek to
criminally prosecute everyone caught entering the US unlawfully.3 Customs and Border Protection
refers more cases for criminal prosecution than the FBI,4 and some judges and prosecutars have

raised questions about whether resources are being diverted from more serious criminal matters.

The pressure of increased immigration enforcement has had a significant impact on the federat
criminal justice system. Under Operation Streamline and similar programs along the border,
federal courtrooms have become unreccgnizable, packed with defendants who plead guilty in
groups, with lawyers who are able to meet with their clients for only 10 to 30 minutes at a time.
Federal judges, prosecutors, and defenders have criticized Operation Streamline for wasting

resources that would have been better spent on prosecuting more serious crimes.s

And although the Obama administration claims that it is targeting serious and dangerous
criminals for deportation, its claims do not hotd up when the statistics are scrutinized. Although a
greater proportion of nan-citizens deported now have criminal convictions than ever before, of the
188,382 non-citizens deported for criminal convictions in 2011, 42 percent had as their most

serious offense a conviction for immigration or criminal traffic offenses.é

The blurring of the line between civil immigration enforcement and criminal law enforcement is
perhaps most apparent and problematic in the vast system of immigration detention. To deprive a
person of his or her liberty is a grave matter, particularly when it occurs outside the criminal
justice system, with its established due process protections. Many nonviolent offenses, including
minor possession of controlled substances and shoplifting, trigger a “mandatory detention”
provision in immigration law, meaning immigrants (including lawful permanent residents) have no
opportunity to post bond. By contrast, in the US criminal justice system, no one is held in
comparable circumstances {in pre-trial detention, for example) without a hearing to determine if

they are dangerous or a flight risk.

3 Transactional Recerds Actess Clearinghouse (TRAC), Syracuse University, “Prosecutions for September 2012,”
hitp:f/trac.syr.edu/tracreports/bulletins /averall/monthilysepi2/fil (accessed January B, 2013,

4 iigration Policy Institute, “immigration Enfarcement in the United States: The Rise of a Furmidable Machinery.”

5 Warren (nstitute, University of Califosnia, Berkeley Law School, “Assembly-Line Justice: A Review of Operation Streamline,” January
2010, http:/www.law.berkeley.edu/files/Opemtion_Streamiine_Policy_Brief.pdf (accessed january 8, 2013).

815 Department of Homeland Security, “immligration Enforcement Actions: 2011,” September 2012,

hitp:/ fwww.dhs.gov/sltes fdefault/fites/publications/immigration-statistics/enforcement_ar_2011.pdf (accessed February 4, 2013),
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Immigration detention is supposed to be civil and administrative in nature, rather than punitive,
and it should be used as sparingly as possible. As the American Bar Association (ABA) has
recommended, civil detention should be closer in nature to housing in a secure nursing facility or
residential treatment facility than to incarceration in a prison.7 About half of all detainees have
never been convicted of a crime, and even those convicted of a crime have already served any

sentences meted out by the criminal justice system.

In the last decade, however, an expensive and extensive system of detention centers and local
jails have held 3 million non-citizens, without due consideration of whether they are actually
dangerous or at risk of absconding from legal proceedings. Numerous detainees, including torture
victims and children, have endured punitive conditions in which medical care is grossly

inadequate and sexual abuse goes unreported or unaddressed.s

Recommendations:

e Reject the draconian and arbitrary provisions of the 1996 amendments to the immigration
system and limit the definition of “aggravated felony” to sericus violent crimes classified
as felanies under state law;

« Restore discretion to immigration judges to weigh evidence of rehabilitation, family ties,
and ather equities against a criminal conviction in deciding whether to deport lawful
permanent residents;

« Halt Operation Streamline’s expansion and evaluate the need for continuing operation of
such programs; and

s Reform immigration detention by:

o Limiting mandatory detention to violent offenders;
o Notdetaining lawful permanent residents and asylum seekers (unless they are
shown to be a safety or flight risk);

o Expanding the limited alternatives-to-detention programs currently in use;

Standards,” za1z,

7 American Bar Assaciation, "ABA Civil immigration Detenti
http:/ fwww.americanbar,orgfeantent/dam/abafadministrative/immigration/abaimmdetstds authcheckdam.pdf {accessed fanuary 22,
2013).

8 Gee Human Righis Watch, Detained and At Risk: Sexual Abuse and Harassment jn United States Immigration Detention, August 25,
2010, http:s//www.hnw,org/reparts/2010/68/25/detained-and-risk-0; and Detained and Dismissed: Women’s Struggles to Obtain
Hezith Care Jn United States himmigration Getention, March 17, 2¢04, hitp:/ fwww.hrw.org/reports/zc09/ 0316 /detained-and-
dismissed.
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o Prohibiting all long-distance transfers of detainees that could interfere with
assistance of counsel or unduly separate detainees from their families;

o Guaranteeing proper treatment of detainees, including access to adequate medical
care;

o Only contracting with detention facilities that reflect the civil detention standards
recommended by the ABA; and

o Ending contracts with facilities built and operated tc detain people who have been

convicted of a criminal offense.

2. The US Immigration System Should Respect and Protect Families

The United States is home to 40 million immigrants—11 million of whom are unauthorized.s Nearly
17 million people live in families in which at least one member is an unauthorized immigrant.z
Despite these family relationships, most unauthorized immigrants have no realistic way to gain
legal status under existing law. Some of these immigrants have valid applications for legal status
filed by their US citizen or permanent resident family members, but iow numerical limits for family
visas and processing inefficiencies have led to a massive backlog. An aduit son or daughter from
Mexico, for example, may wait almost 20 vears after a petition is filed by a US citizen parent. This
backlog creates tremendous pressure throughout the immigration system, leading to increased

illegal immigration and visa overstays.

Some immigrants are completely barred from getting a visa through their US citizen spouse or
partner due to the Defense of Marriage Act (DOMA), which excludes lesbian and gay couples from

the definition of “spouse.”

2 Pew Hispanic Center, “Unauthorizad tmmigrant Population: National and State Trends, 2610,” February 1, 2011,

hitp:f fwww.pewhispanic.org/files/reporis/133.pdf (accessed lanuary 8, 2013), The Pew Hispanic Center updated its estimate of the
unauthorized immigrant papulstion mare recently to 11.1 miltion in 2011, Pew Kispanic Center, “Unauthorized immigrants: 11,1 Million
in z011," December 6, 2012, http:/ /www.pewhispanic.org/2012/12/06/unauthorized-immigrants-11-1-mitlion-in-2011 (accessed
january 8, 2013}.

3 |hid.

“ Human Rights Watch, Family Unvalued: Discrimination, Denial, and the Fate of Binational Same-Sex Couples Under U.S. Law, May 2,
2006, hitp:/ fwww . hrw.orgfreparts f2o006/ 05/ 01/ family-unvatued-o.
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Under current immigration law, therefore, most unauthorized immigrants with US citizen family are
under a constant threat of depertation. In most cases, immigration judges are not even

empowered to take family unity into account. In just the past two years, the US government has
carried out over 200,000 deportations of people who said they had US citizen children.:2 These
parents have almost no way to return legally. Immigrants can be barred from the US for 10 years, or
for life, if they leave after having been in the country for at least a year without authorization.

Immigration law is particularly harsh on people who face deportation after criminal convictions,
even for lawful permanent residents convicted of minor or old offenses. Amendments that went
into effect in 1996 stripped immigration judges of much of the discretion they once had to balance
family unity against the seriousness of the crime. As a result, many lawful permanent residents,
after serving whatever sentence is imposed by the criminal justice system, feel they are further
punished with exile. If they return without permission to the US, they are often charged with the

federal crime of illegal reentry, punishable by up to 20 years in prison.

Recommendations:

e Restore the power of judges to consider family unity in any removal decision;

« Adjust the country quotas and number of family-based preference visas available to
reduce the current backlog;

e Ensure bi-national same-sex couples receive the same recognition and treatment afforded
to bi-national opposite-sex couples; and

« Create avenues for immigrants who are currently inadmissible to apply for permission to
gain legal status if they have lawfully present family in the US and can currently

demonstrate good moral character.

3. Immigration Reform Should Include a Fair and Effective Legalization Process

The large and highly vulnerable unauthorized immigrant poputation in the US faces many
unnecessary hardships under the current immigration system. To be effective, any revision of the

system will need to be coupled with a program of legalization for unauthorized immigrants

12 5eth Freed Wessles, “Nearly 205K Depaortations of Parents of US Citizens in Just Qver Two Years,” Colarlines, Decamber 17, 2012,

htip:/ /coloriines. com/archives/zo1x /12 fus_deports_more_than_zock_parents.hiimi {accessed lanuary 22, 2013).
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currently in the United States. Such a legalization process should be clear and straightforward,
and its eligibility criteria should be non-discriminatory and anchored by the values of fairness that

the US has long espoused.

Recommendations: The United States should put in place a revamped legalization process
that is forward-looking and includes opportunities for those who are currently unfairly
disqualified from applying for legal status.

The process should:

+ Include immigrants of limited means;

e Include procedural safeguards such as confidentiality and an ability to appeal decisions to
a higher authority;

e Ensure that vulnerable immigrants (for example, youth, the elderly, and persons with
mental disabilities) have access to assistance in navigating the process;

s Recognize the special ties to the United States established by immigrants who have lived
in the US from a young age;

s Ensure that unauthorized immigrants who under existing law may be barred from the
United States, such as forimmigration offenses or criminal convictions, are given the
opportunity to overcome these bars and apply for legalization if they are able to offer
evidence of current good moral character, long residence in the United States, family ties,
military service, and similar factors in their favor; and

e (Create mechanisms that allow future legalization of unauthorized immigrants if certain
requirements are met, so that unfair treatment of immigrants is not replicated in future

generations,

4. The US Immigration System Should Be Committed to Protecting Immigrants

from Workplace Violations and Crime

A. Equal Protection for All Workers

All workers, regardless of immigration status, should have the right to safe and healthy work
conditions, to equal treatment, and to organize and bargain collectively. Immigrant workers,
however, face particular challenges in asserting these rights, even when they are legally allowed
to work in the United States. Industries that rely heavily on an immigrant workferce, including

agriculture and home health care, are excluded from basic labor laws, such as overtime, that

7
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apply to nearly every other sector. Immigrant workers injured on the job or subject to sexual abuse

are often afraid to report the harm they have suffered.”s

Temporary workers, despite having legal permission to work, are dependent on their employers for
continued legal status. Thus, unscrupulous employers can use the threat of deportation to coerce

immigrant workers, both authorized and unauthorized, to not report abuses. And unlike victims of
serious crimes, victims of workplace abuse who file claims have no access to temporary visas that

would allow them to remain in the United States while their claims are pending.

Recommendations: A new immigration system should ensure that all workers, regardless of
immigration status, can assert their basic righis and seek remedies when those rights are
violated.
¢« (reate temporary visas for unauthorized workers who are victims of workplace abuses so
that they can pursue their claims and, in criminal cases, so that they can testify and help
ensure that perpetrators face justice;
s Ensure equality of remedies for all workers who suffer workplace violations or seek to
enforce workers’ rights, regardless of immigration status; and
e Minimize the particularly exploitative conditions of temporary migrant work by:
o Making temporary worker visas portable between employers, including employers
in different industries;
o Providing temporary migrant workers a grace period to search for new employment
after leaving their initial job; and
o Ensuring temporary migrant workers can maintain legal status while credible legal

claims are pending.

B. Equal Protection for Victims of Crime
When unauthorized immigrants fear reporting crimes, the entire community is put at risk. Instead
of encouraging trust in law enforcement, the US government and several states support laws and

policies that, in effect, intimidate unauthorized immigrants and deter them from calling the police.

13 Human Rights Watch, Cultivating Fear: The Vi ability of immigrant Farmworkers in the US to Sexual Viclence and Sexuai
Harassment, May 16, 21z, hitps/ www. hrw,arg/reports/ 2012 fos /s feultivating-fear; and Binod, Sweat, and Fear: Workers® Rights in
1.5, Meat and Poultry Plants, lanuaty zs, 200s, hitp:/ fwww. hrw orgfrepartsf 2005/01/24/blood -sweat-and-fazr-o.
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Local law enforcement agencies have increasingly become intertwined with federal immigration
enforcement. Over the last several years, the US government has pushed states to adopt programs
such as the Criminal Alien Program, the 287(g) Program, and Secure Communities. Through these
programs, unauthorized immigrants who come into contact with law enforcement—often through
incidents as minor as traffic stops—are checked against an immigration database and then held
forimmigration authorities. Although the Obama administration claims Secure Communities
targets only serious criminals for deportation, over half of immigrants removed through the
program had no criminal convictions or convictions only for minor offenses, including traffic
violations and street vending.: At the same time, state governments in Arizona, Alabama, South
Carolina, Georgia, and Utah have all passed laws that require or authorize law enforcement
agencies to check the immigration status of individuals during a lawful stop or arrest. In same
communities, unauthorized immigrants have good reason to believe any contact with the police,
even a call reporting domestic violence, can lead to deportation. As a result, law enforcement
officials around the country have expressed concern that the program is adversely affecting their

ability to police their communities,

A temporary visa called the U visa is available to unauthorized immigrants who are victims of
certain serious crimes, who have suffered serious physical or mental abuse, and who cooperate
with the investigation, but only 10,000 U visas are available each year, and for each of the past
three years that limit has been reached before the end of the year.ss Local law enforcement
agencles also often unfairly refuse to certify applicaticns forvictims who have cooperated with
investigations. And most witnesses to crimes—as oppoesed to victims—are not eligible for U

visas, which limits law enforcement’s ability to investigate crimes fully.

4 US Department of Homeland Security, immigration and Customs Enforcement, “Secure Communities: Monthly Statistics Through
August 31, 2012, hitp:/ /www.ice.gov/doclibjfoia/sc-stats/nationwide_interop_stats-fyzoiz-to-date pdf {accessed January 10, 2013),

5 U visas are available for victims of crimes such as abduction, domestic viclence, murder, rape, and torture. A full list of enumerated
crimes can be found at US Department of Homeland Security, Cltizenship and Immigration Services, “Victims of Criminal Activity: U
Nanimmigrant Visa Status,” last updated Octoher 3, 2011,

hitp:/ fwww.uscis.gov/portal/site fuscis/menuiiem.ebid4c2azeshoacBoa43carsy3fédia/Ivgnestoid=eeteseqdyy7i7a210VEnyiMioo
0000Bzcah0aR{RDA&vgnextchannel=ente3esdy7dy73210VEnVCM1000000820a60aRCRD (accessed January 22, 2013).

¢ See Human Rights Watch, Cultivaling Fear, Section V: A Dysfunctional Immigration System, Limitations of U Visas, p, 49.
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Recommendations: A new immigration system should ensure that civil immigration
enforcement does not take priority over protecting communities from violent crime.
e End Secure Communities, the 287(g) Program, and similar programs that turn local law
enforcement officers into immigration agents;
» Eliminate the arbitrary cap on U visas;
e Allow for additional ways to prove cooperation with law enforcement in applications for U
visas; and
o Create temporary visas for witnesses of serious crimes (the crimes enumerated in the

eligibility criteria for U visas) in order to further investigations.

10
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of Scripture that speaks to God’s compassion toward immigrants, and
we are praying for our immigrant neighbors.

The Bible presents a stark choice between two paths: welcoming the
stranger leads to eternal bliss; not welcoming the stranger leads to
eternal punishment.

These teachings speak to us in our lives. They help us see that no matter
how we got here, we are all created in God’s image and all worthy of
God’s love and of one another’s respect.

As we take God’s Word to heart and honor it in our lives, we must
acknowledge that as a beacon of freedom, the United States has attracted
immigrants who move here to improve life for themselves and their
families — today, as throughout our history. Nearly all of us have
ancestors who came here from somewhere else to build a better life.

That is the promise of America, and that is our pride. We are a nation of
hope for people of courage who leave behind lives they know because
they believe in the opportunity for better lives on our shores.

We must continue to prove that the American dream we idealize is more
than a mirage — that people from diverse backgrounds can come here,
and that all of us can live in peace with our neighbors, pursue our
dreams and succeed.

As Congress embarks on the difficult challenge of creating a just
immigration process, we support their efforts to have a respectful debate,
and we rededicate ourselves to a process that shines freedom’s light
more brightly.

In so doing, we will honor God’s will and bring God’s blessing cn our
country and its inhabitants, each created in God’s image — no matter
where we were born.

Mathew Staver is chairman of Liberty Counsel and chief counsel of the
National Hispanic Christian Leadership Conference.
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Testimony of National Immigrant Justice Center
House Judiciary Hearing on America’s Immigration System

In June 2011, Immigration and Customs Enforcement (ICE) agents came to the home of Jordana
Vera, a 22 year old woman from Argentina. Though they were looking for another individual, ICE
agents questioned and detained Jordana. Agents believed that she had entered the United
States under the Visa Waiver Program (VWP), which requires individuals to waive their rights to

challenge deportation before they enter the country. Under the VWP, an individual does not
have any right to removal proceedings before an immigration judge before being removed.

Jordana had been brought to the United States at age 12, and did not know the details of how
she and her family entered. She had to file a lawsuit in federal court. After almost a year of
federal litigation and after NUC became involved and her case obtained media attention, it

emerged that the government’s own files proved that she had not entered on the VWP. The
government revoked the removal order against Jordana, and after nine months of detention,

released her. She would be eligible for the DREAM Act, if passed.

As you consider legislative options, NIJC requests that you:

Create a roadmap toward timely legal status and citizenship for undocumented immigrants
currently in the United States;

Establish a humane, flexible, and efficient visa program that responds to the future needs
of our country and respects family unity; and

Ensure due process protections for all individuals in the immigration system.

NIJC has committed to five principles and fifteen high-impact policy priorities, outlined below, that
must be considered in legislation. Though not all-encompassing, these changes would ensure a
pathway to citizenship for as many people as possible. Legislating these policies will create a more
just, effective, and efficient immigration system.

Principle I: Immigrants are an integral part of our communities. They will contribute to and
participate more fully in our society if they are afforded a path toward permanent lawful status and

citizenship.

1. Pass legislation that creates a timely path to citizenship. This legislation must be as
inclusive as possible.

2. Eliminate unlawful presence bars. Separating families or forcing people to continue in
unlawful status because of past unlawful presence is a disproportionate punishment
meted out on the undocumented individual and her U.S. citizen family members, and is
profoundly unwise as a policy.

3. Eliminate permanent inadmissibility for false claims to United States citizenship. The

current law includes a permanent inadmissibility ground for claiming U.S. citizenship, and
forbids waiver of the ground. Many individuals have identified themselves as U.S. citizens
to find work or out of fear of arrest. This permanent bar is disproportionate to the offense,
especially because it falls heavily on individuals who have resided here for long periods of
time and have hecome a part of the fabric of our communities.

Principle Il: Families, including LGBT families, should not be torn apart.

4.

Increase the number of family-based visas. Family values are the cornerstone of our
nation’s immigration policy; family unity impacts the well-being of our children,
communities, and economy. Extremely low quotas for many categories of visas and overly
stringent ways of counting those quotas have led to long waiting periods, particularly in
family visa categories.
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Testimony of National Immigrant Justice Center
House Judiciary Hearing on America’s Immigration System

Congress must recognize same-sex partners for purposes of family-based petitions and
view members of LGBT families as qualifying relatives in hardship analyses. Legislation
like the Uniting American Families Act (UAFA) would allow same-sex, bi-national couples -
including those in civil unions and domestic partnerships - to access family-based
immigration benefits.

Principle lll: The criminal justice and immigration systems should only issue penalties proportionate
to the violation.

6.

Restore discretion to immigration judges by reviving forms of relief that existed before
1996. Time has demonstrated that the 1996 changes have led to unnecessarily harsh
consequences for many families, and the uneven results of litigation have led to unfair
retroactive consequences for decades-old offenses. Those old rules could be improved by
being combined with new mechanisms, such as a period of testing or “probation.” This
approach would better achieve national goals than our current approach.

Adopt proportionate penalties for individuals who return after being removed. One of the
inevitable results of deportation without regard to the facts of individual cases is an
increase in the number of individuals who re-enter the United States without inspection.
Individuals who have lived in the United States their entire lives and whose immediate
families reside in the United States are desperate to return and reunite with their loved
ones. Under our current legal system, the act of returning after being deported is a felony
and is punished as harshly as armed robbery. Today, more than half of all federal criminal
prosecutions are for immigration-related crimes.t

Reject any expansion of crimes that may render individuals removable or inadmissible.
Immigrants who have committed minor offenses, have completed their criminal sentences,
or have been sentenced only to probation face excessive punishment in the immigration
system - including prolonged detention, deportation, and excessive or permanent
separation from family members.

Principle IV: Individuals facing deportation must understand their rights and have the ability to
meaningfully present their cases before a judge.

9.

10.

Ensure access to counsel. Under immigration law, non-citizens who are placed in removal
proceedings are entitled to counsel at their own expense. However, many are unable to
access counsel because of lack of financial resources, lack of providers in remote areas
near detention facilities, lack of available pro bono assistance, and lack of information
about available resources.

Ensure access to a hearing before an immigration judge or court. The rising number of
“automatic” deportations where individuals are not given a hearing before an immigration
judge denies their due process rights.2 Because of the complexity of immigration law,
giving immigration officers sole authority to issue an order of removal results is extremely
dangerous. Moreover, those systems discourage immigration officials from exercising wise

1 Transactional Records Access Clearinghouse (TRAC), “Going Deeper” tool, “Federal Criminal Enforcement, FY2011,”
hitos/ftracfed.syredy; (noting that out of 162,997 total federal prosecutions filed in FY2011, 82,250 were for immigration
related offenses).

2 A study by the Immigration Policy Center reveals that in 70 percent of removals in FY2011, non-citizens did not appear
before a judge. See http://www. immigraticnpolicy org/lust-facts/decade tising-immigration-enforcement.
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Jjudgment before seeking removal. Individuals facing removal from the United States must
have an opportunity to appear before an immigration judge.

11. Eliminate the one-year asylum deadline. Twenty percent of asylum claims are denied
because of the technicality that they failed to apply within one year of their arrival in the
U.S.3 The one-year deadline disproportionately affects individuals suffering from grievous
trauma due to past torture or persecution and those who were unaware that they might be
eligible for protection, such as LGBT asylum seekers. Barred from asylum, individuals are
only eligible for relief through withholding of removal and/or the Convention Against
Torture. Since these forms of relief do not lead to permanent lawful status, many
individuals who would be tortured or persecuted face indefinite limbo status. Qur national
commitment to protecting victims of persecution requires the elimination of this bar.

12. Give the immigration court system the resources necessary to fulfill its mission. The lack of
judicial law clerks and other staff leave the court unable to handle its docket effectively,
which ultimately leaves non-citizens in legal limbo for years and undermines the
effectiveness of immigration enforcement. The solution cannot be to remove people
without due process; rather we must allocate appropriate resources for the court.

Principle V: Individuals should not be arbitrarily or indefinitely detained while they wait for a court
hearing.

13. Endthe detention bed quota. Immigration detention has expanded exponentially in recent
years as the Department of Homeland Security (DHS) has increased enforcement and
Congress has authorized more and more detention beds. Congress must correct the
misguided notion that DHS is required to detain 34,000 immigration detainees every day.

14. Redefine “custody” to include alternatives to detention such as electronic monitoring and
required check-ins with DHS. Immigration detention should be used only as a last resort,
and alternatives to detention would allow DHS to enforce immigration laws in a more
responsible, cost-effective, and humane manner than physical detention.

15. Give immigration judges authority to review all immigration detention determinations.
Many detained non-citizens are not eligible to request release or to seek a less restrictive
custody determination. All non-citizens should have an opportunity to apply for release or a
less restrictive form of custody before an immigration judge.

We are a nation of laws and a nation of immigrants, but the current system does justice to neither of
these core values. As Americans, we are defined by our values, especially respect for the rule of law
and equality for all men and women, regardless of what they look like or where they came from. This
Committee has an opportunity to create an immigration system that honors these beliefs for years to
come. Any legislative reform must keep families together and create a roadmap to timely citizenship
for aspiring Americans.

Please feel free to contact me at mmecarthy@heartlandalliance,org or at 312.660.1351 with any
guestions.

3 National Immigrant Justice Center, Human Rights First, and Penn State Law, The One-Year Asylum Deadline and the BIA:
No Protection No Process, October 2010. Available at:

hito:/Zimmigrantjustice.org/sites/immigrantiustice.org/files/1¥D%20renor ¥ 20FULL%20201.0% 2010%2020%20FINAL. pd
i
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unlawful working conditions. The growing pool of the immigrant workers where this
concern is a concern, they are not all laborers.  Great many of them are also domestic
warkers who are either indentured or ensiaved, often completely off the radar.

While our country’s history is steeped in immigration, our system which has been established to
has been long broken. Past attempts te rectify the wrongs have been motivated by racism.
These efforts focused on limited dimensions to this complex preblem, often uncreative, and
lacking a strong moral framework for bringing ahout balanced as weil as sustainabie public policy
solutions that addresses diversity of interests. Cur political leaders, no, we as stakehoiders to
this issue have a historic opportunity to develop and implement a resoluticn as opposed to yet
ancther fashionable solution. We cannot continue to open the same old debate every few
decades, but failing to create a lasting system of equality and equity. OCA looks forward to
working with Congressional leaders on a competent set of immigration policies that rightfully
expresses our collective values and honors the dignity of current and future contributors to our
economy and our way of life. This time we must get it right, | believe we can get it right. Thank
you for your hard work to secure our future for all.

Gihingion DO
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February 5, 2013
Statement to the House Judiciary Committee by OneAmerica

OneAmerica is Washington State’s largest immigrant advocacy organizations. Cur mission is to advance
fundamental principles of democracy and justice at the local, state and national leve! by building power
and capacity in immigrant communities with key allies.

OneAmerica thanks the House Judiciary Committee for holding hearings on the issue of immigration
reform, and we are enthusiastic about the momentum for reform displayed through the bipartisan
Senate agreement an comprehensive immigration reform recently released by a group of eight Senators
and we welcome the recent statement and principles released by the President.

At the bottom of this statement, you will find ‘OneAmerica’s Principles for Just and Humane Immigration
Reform’.

OneAmerica will focus this statement on four areas of particular concern: border security as it relates to
the northern border, keeping families together through a pathway to citizenship, addressing visa
backlogs and family preference, and ensuring basic due process and civil liberties in any comprehensive
immigration reform legistation.

Address the Growing Human Rights Crisis Along the Northern Border

Washington State shares 427 miles of the northern border with Canada, including three border crossings
in Blaine, Lynden and Sumas. From FY 2003 to FY 2012, Customs and Border Protections activating
along the northern border has vastly increased from $5.9 billion to $11.7 billion in funding, and the
number of Border Patrol agents has increased from 569 agents to more than 2,200 agents. Since 9/11,
none of the 43 Washington State prosecutions for terrorism have been referred to the courts from the
Border Patrol despite this massive increase in activity. Methods used to detain people and the lack of
accountability for human rights violations and racial profiling has created a climate of fear in immigrant
communities, creating mistrust of both local and federal law enforcement.

We are encouraged by proposals in both the President’s and Senate’s framework calling for
accountability measures, including partnerships and commissions involving federal and local law
enforcement, local elected leaders and community organizations and residents. More than a decade of
increased enforcement along our nation’s borders now require the federal government to institute
strengthened systems of accountability that ensure the effactive use of limited resources, that protect
border residents from racial profiling and harassment, and that acknowledge the equally important
goals of ensuring commerce along our borders.

Last week, Families for Freedom and the New York University School of Law released-a report,
Uncovering USPB: Bonus Programs for United States Border Patrol Agents and the Arrest of Lawfully
Present Individuals (http:/familiesforfreedoniorg/tesources/families-freedom=new-rapori:uncoveys:
nearly-300-wrongful-arrests-border-patrol-and-almost) which documents the use of bounties and
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bonuses for the numbers of arrests by Border Patrol agents, creating pernicious incentives for
harassment of individuals. The report also documents 300 wrongful arrests by the Border Patrol within
cne station in one Border Patroi sector since June 2010.

These practices are consistent with those found by OneAmerica documented in a repart released in
2012, ‘The Growing Human Rights Crisis Along Washington’s Northern Border’, which includes findings
from 103 on-the-ground interviews, two hearings and observations and research in border communities.
Our findings demonstrate several key patterns of abuse:

The Border Patrol engages in systematic profiling of religious and ethnic minorities. Our report identified
63 incidents that involved apparent racial profiling by the Border Patrol, and 82 incidents that involved
the Border Patro! asking pecple for papers either while driving or at a public location, such as gas
stations, ferry terminals, or outside of Wal-Mart, without reason to suspect unlawful activity.
Respondents who experienced these incidences consistently reported that the only explanation for their
targeting was that they looked Latino or like “workers.”

Border Patrol agents routinely provide backup and language interpretation when requested by local
police. About 38% of all incidents reported involved CBP acting as interpreters at the request of local
police. Upon arrival, Border Patrol agents routinely ask for the immigration status of individuals present.
In many cases, Border Patrol only checked immigration status and failed to provide interpretation at all.

Border Patrol’s collaboration with other agencies, including local law enforcement, emergency
responders, and the courts, has created extensive fear and resulted in vital services being perceived as
immigration enforcement. The Border Patrol is the dispatcher for 911 calls in the cities of Blaine,
Lynden, and Sumas. In many cases they arrive before or with local law enforcement and emergency
responders. Many people are afraid to cali 911 because they feel that local law enforcement and federal
immigration agents are the same. These practices have erected barriers to the trust and relationships
necessary for effective crime-fighting.

For Congress:

> Do not increase appropriations at the northern border until an investigation has been
completed examining the use of resources along the northern border.

> Pass the reauthorization of the Violence Against Women Act, including the strongest
protections possible for immigrant women by renewing and strengthening the U visa program.

»  Move forward swiftly with Comprehensive Immigration Reform that provides a roadmap to
citizenship for the millions of aspiring citizens in the U.S., which will offer relief to mixed status
families, power to workers to end worksite exploitation, relief to scrupulous businesses who
contribute to the economy; and clearer lines of communication between immigrants and law
enforcement to improve community safety.
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» Co-Sponsor and pass the End Racial Profiling Act to prohibit the use of profiling based on race,
) religion, ethnicity, or national origin by any federal, state, local, or indian tribal law enforcement
agency.

For the Department of Homeland Security and Customs and Border Protection:

> Develop, Release and Implement a sensitive locations policy similar to Immigration and
Customs Enforcement (ICE) that restricts Border Patrol’s immigration enforcement activity at
community spaces, such as schools.

» Bring Border Patrol enforcement practices in line with the Department of Homeland Security
policy to focus on individuals who pose a threat to public safety.

» Border Patrol should not respond to 911 calls and routine police activity, such as traffic
incidences.

» CBP should not serve as interpreters or, at a minimum, must develop a written code of conduct
with clear expectations.

» Implement a written policy that clearly outlines that CBP will not engage in enforcement during
assistance with emergency checkpoints, health epidemics, or natural disasters.

For the Department of Justice:

» Reform the Department of Justice 2003 “Guidance Regarding the Use of Race by Law
enforcement by Federal Law Enforcement Authorities” to improve protections for those
affected by profiling practices at the border, including prohibition of racial profiling based on
national origin, language, and religion, among other reforms.

» lInvestigate CBP's interior enforcement practices in and outside courthouses and the use of CBP
as interpreters or as emergency responders and whether these practices limit meaningful access
of Limited English Proficient (LEP} individuals to 911, emergency services, and the courts under
TITLE VI OF THE CIVIL RIGHTS ACT OF 1964,

For a complete list of our recammendations, please visit http.//weareoneamerica.orq/northern-border

Keep Families Together through a Roadmap to Citizenship

In the last decade, immigration enforcement resources and activity has escalated at an astounding pace.
In the last four years alone, more than 1 million undocumented immigrants have been removed from
the United States. The current immigration enforcement system has seen literally hundreds of
thousands of families ripped apart, and as a consequence it is estimated that more than 5,000 US citizen
chitdren of undocumented immigrants have been pushed into our naticn’s child welfare system. This
has created a moral crisis that any comprehensive immigration reform system must resolve.

OneAmerica is encouraged by the basic frameworks for a pathway to citizenship for undocumented
immigrants currently living in the United States proposed by the President and a bipartisan group of
Senators last week. We strongly support creating a fair and sensible pathway to citizenship.
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The President calis for a provisional legal status that would come into effect with requirements for
registration, background checks, fees and back taxes. The Senate proposal calis for a probationary legal
status that would have similar requirements. We support proposals that would immediately take
pressure from detention and deportation off of immigrant families in the United States. Yet any such
final legislation must be workable. If barriers or fees to adjustment of status are too extreme or difficult
for low-income individuals to manage, this will only undermine the effectiveness of any program and
lead to further family separation.

We furthermore recommend that the family members who have been deported be given the
opportunity to return to the United States to be with their loved ones. Such a proposal would be
pragmatic and reasonable, since one primary driver of illegal immigration (particularly in recent years)
has been the desire to be re-united with loved ones. Such actions, called in most cases illegal re-entry,
could render these individuals unable to return to the United States in the future and disqualify them
from being able to adjust their status. In addition, the 3 and 10-year bars to re-entry must be eliminated,
so that no individuais who are eligible for an immigrant visa are punished by being separated from their
family for many years.

One major difference between the President’s proposal and the proposal by the Senate bipartisan group
is the timing for when a program would begin that would allow immigrants given provisional or
probationary status the opportunity to begin the roadmap to legal permanent residence and citizenship.
The President would begin such a process once the nation has addressed the current visa backlog. The
Senate would not begin such a process until certain enforcement measures are completed, The
President is accurate that ensuring certainty and clarity in any such process is far preferable to
connecting any such process to the completion of vague measures that may be open to interpretation.

Addressing Visa Backlogs and Family Preference

Currently, families are divided by visa waiting periods and processing delays that can last decades.
Immigration reform must strengthen the family preference system and keep families together by
increasing the number of visas available both overall and within each category. OneAmerica is
concerned that the Senate proposal may lead to significant changes to the family visa program, including
shifting away from a family preference system. Any such system must prioritize family preference as a
key component of future immigration into the United States. Our family preference system, despite
bureaucratic flaws, is an important aspect of our nation’s success in ensuring the effective integration of
immigrants into our society.

OneAmerica calls for increasing the number of visas available both overall and within each category,
including, recapturing unused visas, exempting immediate relatives from the numerical caps

increasing the per country caps, and promoting family unity by reclassifying spouses and children of
permanent residents as immediate relatives, protecting the eligibility of widows and orphans of US
citizens and permanent residents, reducing the affidavit of support obligation from 125% to 100% of the
federal poverty level, restoring 245(i) so that qualifying relatives of US citizens and permanent residents
need no longer travel outside the US and separate from their families simply to process their immigrant
visas (this provision was not in CIR ASAP), removing re-entry bars so that no individuals who are eligible
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for an immigrant visa are punished by being separated from their family for many years, opening a path
of return for US citizens’ and residents’ immediate family members who've been deported.

Immigration reform must also ensure that immigration status alone does not disqualify a parent, legal
guardian, or relative from being a placement for a foster child. This would prohibit a State, county, or
other political subdivision of a State from filing for termination of parental rights in foster care cases in
which an otherwise fit and willing parent or legal guardian has been deported or detained. Immigration
reform should also allow judges to decline to order the removal of the parent of a US citizen child if the
judge determines that removal would not be in the child's best interests, and to extend opportunities
for immigrant visas to permanent partners of US citizens and permanent residents {i.e. incorporate the
Uniting American Families Act of 2011, HR 1537—this provision was not in CIR ASAP).

Ensure Due Process and Civil Liberties

We must uphold American values by ensuring that all people, no matter where they come from, are
afforded fundamental rights, including the right to a fair day in court before being separated from family
and community and deprived of liberty and the right to be free from inhumane conditions of
confinement,

To reduce the cost of detention imposed on taxpayers and to ensure humane and safe treatment for-all
individuals, immigration laws must ensure that detention is used only as a last resort. This means repeal
of mandatory detention laws and expansion of truly community-based alternatives to detention.
Adopting these changes will bring about a massive reduction in the detention of immigrants. Those
facing deportation who cannot afford attorneys must be provided a government-appointed attorney to
ensure fair results. Failure to protect these fundamenta! rights goes against the core values of America’s
democracy. For the benefit of everyone, these basic rights must be restored and protected.

Since 1996, certain criminal convictions, including some minor misdemeanors from many years ago,
automatically trigger deportation for life regardless of individual circumstances. Immigrants suffer a
disproportionately harsh double punishment because they have already served their criminal sentence
prior to deportation proceedings. Some immigrants even face deportation for conduct that was not
deportable at the time it was committed or is not considered a “conviction” under state law.

immigrants should not be treated only as the sum of their mistakes in a nation that values second
chances. Immigration Judges must be given back the power to grant a second chance and cancel
someone’s deportation after looking at other aspects of a person’s life—such as family ties, length of
time in the U.S., rehabilitation, and acceptance of personal accountability. Criminal court judges should
also be given back the power they once had to recommend against deportation.

The entanglement of these deportation programs with the criminal justice system threatens the rights
of US. citizens and immigrants alike, encouraging racial profiling and resulting in long periods of
detention. This undermines community safety by eroding trust between immigrant communities and
local law enforcement. Immigrants hoping to reunite with their families by coming or returning to the
U.S. without authorization now also face excessive criminal punishments, compounding the racial and
economic injustices of the criminal justice system. Immigration legislation must rein in the constant
funneling of immigrants into the deportation system and the unequal treatment of immigrants in the
criminal justice system.
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Current immigration laws allow the government to deport many without letting them see an
Immigration Judge. Most also do not have lawyers to help them. For these people, low-level
government agents simply decide to order their removal. No one should be banished from the U.S. and
torn from their family and community without their day in court.

Laws that require jailing thousands of immigrants while they fight their deportation cases are inhumane.
Even in the criminal justice system, people facing charges can at least request bail. Many immigrants are
transferred to for-profit detention centers thousands of miles from their homes, do not have access to
lawyers, and are pressured to accept deportation to escape the deplorable conditions.

OneAmerica also calls for the following specific provisions:

®

roli back the definition of “aggravated felony” at least to its'pre-1996 meaning

provide government-appointed counsel for immigrants in removal proceedings who cannot
afford an attorney

ensure social service agencies, translators, and legai services are available during enforcement
activities, and establishes access to legal orientation programs for all detained immigrants

restore due process by ending mandatory detention (i.e. repeal INA section 236{c})

authorize substantially increased funding for community-based release programs

end use of private contractors for detention, so that no one profits from family separation and
human misery

require that detention facilities meet certain requirements to ensure humane treatment of
detainees, including adequate medical treatment, access to telephones, and protection from
sexual and other abuse

establish an independent immigration detention commission to investigate and report on
compliance

require DHS to report any detainee death within 43 hours, and to report annually to Congress
on circumstances of ail deaths in detention

prohibit the separation of detained families with children and increase protections for detained
parents, guardians, and caregivers

- OneAmerica’s Principles for Just and Humane Immigration Reform

Comprehensive immigration reform must.inclode the followitig guiding pringiples:

Keep all families together by creating a roadmap to citizenship. The current immigration
system separates hundreds of thousands of children, parents, and families through policies that
have not been updated in 25 years. America deserves a common sense immigration process,
one that includes a roadmap for New Americans who aspire to be citizens, including LGBT
families.

Reunite families. An immigration process that values family unity must include family
preference and enough visas to reunite all families separated by bureaucracy and discriminatory
quotas. Family unification must also include the opportunity for family members who have been
deported to return and join their families.



166

Create a sensible worker program with protections. We are united by a deep respect for those
who wark hard for a living and share our commitment to country. We must develop a worker
program that honors hard work and the contributions immigrants and their families to our
aconomy. Visas should be tied to workers, not to an employer, 1o ensure full labor rights.
Ensure humane treatment. We wili continue to aggressively push for accountability, humane
treatment, and due process in the violent and abusive border and detention systems that have
grown exponentially and wastefully in the fast decade.

Restore a Fair Day In Court. immigrants should not be treated only as the sum of their mistakes
in a nation that values second chances. Immigration judges must be given back the power to
cancel a person’s deportation after looking at other aspects of her life, like family ties, length of
time in the U.S., rehabilitation, and acceptance of responsibility.

Respect safety in immigration enforcement. Border enforcement —which has been made worse
by increased collaboration between Federal agencies and local law enforcement — must reflect
American values, prioritizing the safety and security of border communities and consulting with
these communities in the process. We demand an end to failed immigration enforcement
programs, including Secure Communities.

Promete lmmigrant Integration. Comprehensive legislation should include forward-thinking
strategies for how the United States will embrace immigrants and immigration, including
adequate resources for local communities to support individuals seeking to legalize their status
and a national office of immigrant integration to develop and support policies that help
immigrants fully contribute to America’s social, economic, and civic fabric. Ensure that taxpaying
immigrants working to adjust their status have access to public benefits.

Support Gender Equity. Ensure that any new immigration process recognizes the unigue
chailenges facing immigrant women, including protections for survivors of violence and human
trafficking. A legalization program must value the contributions immigrant women make as
workers, entrepreneurs, and mothers.
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Restoring Discretionary Waivers for Certain Longtime Residents and
Refugees with Criminal Problems

Bill Ong Hing
Professor of Law, University of San Francisco
Founder and General Counsel, Immigrant Legal Resource Center
Board Member, Scutheast Asian Refugee Action Center

Email: bhing@usfea.edu

Today, the law does not afford lawful immigrants and refugees with a second chance if they have
been convicted of an aggravated felony. As a result, many noncitizens from a wide range of
countries are removed from the United States where they have spent many of their formative
years. Most of the convicted lawful residents and refugees have one thing in common: Under
U.S. immigration laws, they are regarded as aggravated felons. As aggravated felons, virtally no
deporiation relief is available from an immigration judge. Issues of rebabilitation, remorse,
atonement, family support, and employment opportunities are irrelevant.

Previously repealed discretionary relief should be restored for these individuals, Their removal
breaks up families, visiting severe emoticnal and economic hardship on their citizen and lawful
resident relatives. Other options for handling criminal immigration cases should be made part of
the immigration court system as well.

[ provide a background on the problem, including the history of what came to be known as
Section 212(c) relief until its repeal in 1996. I contrast the story of one of my pre-1996 clients
with the stories of others after 1996. Clearly, the post-1996 individuals are deserving of a chance
to apply for discretionary relief. I close with a discussion on the importance of taking a
relational, restorative justice approach to criminal immigration cases.
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Restoring Discretionary Waivers for Certain Longtime Residents and
Refugees with Criminal Problems

Bill Cng Hing

1. Introduction

For the first time in many years, Congress and the White House are engaged in bipartisan
efforts to enact comprehensive immigration reform. The give and take that dominates the debate
mostly is over the terms of legalization for the estimated eleven million undocumented
immigrants and the extent to which more funds should be dedicated to enforcement.! Along the
way, conversations about the DREAM Act, a guestworker program, high-tech visas, and
backlogs in family immigration categories take place as well.? However, the issue of relief for
so-called “criminal aliens” mostly is being ignored. When not ignored, the issue is overly
simplified by categorizing all immigrants and refugees as gang bangers who are hurting the
community.™

As a legal services attorney in San Franeisco in the 1970s, I represented a number of clients
who were being deported becanse of crimes they had committed. One typical client was John
Suey,® who immigrated with his parents from Hong Kong at the age of ten in 1966. They settled
in Chinatown, where his parents found low-wage work. It did not take long for John to be
running with other guys in a gang with nothing better to do. By the age of seventeen, John was
arrested for robbery and extortion. A couple years later, he was busted for sale of heroin,
convicted in federal court, and sent to Soledad State Prison. After his release, he was handed
over to immigration authorities to face deportation charges back to Hong Kong. Fortunately, 1
was able to work with John, his new wife, drug counselers, employment counselors, job
supervisors, probation officers, and a psychologist over a period of two years to prove that John
was rehabilitated and would not recidivate. He was given a second chance by the immigration
judge, and John has been law-abiding ever since. Another client was Linda Smith,’ a native of
Canada, who immigrated to the United States as a toddler. Somewhere along the line, she took to
the streets and became a prostitute; a conviction for sclicitation rendered her deportable. Her

' Key senators agree on sweeping immigration reform, CBS NEWS, Jan. 28, 2013,
htp://www.cbsnews.com/8301-250_162-57566097/key-senators-agree-on-sweeping-immigration-reform/
21d.; Jens Manuel Krogstad, Visa cap cuts off immigrants with advanced degrees, THE DES MCINES
REGISTER, Jan. 9, 2013; Miranda Campbell, Candidates Debate the DREAM Act, THE ARKANSAS
TRAVELER, Qct. 22, 2012; Congressman Mike Honda, The Reuniting Families Act,
http:/iwww.honda house.gov/index.php?option=com_content&view=article&id=90&Itemid=76
3 Julianne Hing, Who Are Those ‘Gangbangers’ Obarma’s So Proud of Deporting?, COLORLINES.COM, Oct.
17, 2012,
4 *John Suey” is not my former client’s actual name.
5“Linda Smith" is not my former client’s actuai name,

2
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mother, the “star” witness in her deportation hearing, was a straight-laced high school teacher.
She pleaded with the immigration judge to give her daughter a second chance, admitting that she
(the mother) had failed as a parent and wanted a second chance for herself as well as for her
daughter. The judge agreed, granted the waiver, and today Linda is leading a law-abiding kife.

Things have changed. Today, the law does not afford those in John’s and Linda’s shoes a
second chance. In the process, many noneitizens of countless other nationalities are removed
from the United States where they have spent many of their formative years. Most of the
convicted lawful residents and refugees have one thing in common: Under U.S. immigration
laws, they are regarded as aggravated felons. As aggravated felons, virtually no deportation relief
is available from an immigration judge. Issues of rehabilitation, remorse, family support in the
United States, and employment opportunities are irrelevant,

Previously repealed discretionary relief should be restored for these individuals. Their
removal breaks up families, visiting severe emotional and economic hardship on their citizen and
lawful resident relatives. Other options for handling criminal immigration cases should be made
part of the immigration court system as well,

Below, 1 provide a background on the problem, including the history of what came to be
known as Section 212(c) relief until its repeal in 1996. I contrast the story of John Suey, one of
my pre-1996 clients, with the stories of others after 1996. Clearly, the post-1996 individuals are
deserving of a chance to apply for discretionary relief. I close with a discussion on the
importance of taking a relational, restorative justice approach to criminal immigration cases.

II. Deporting Immigrants Based on Criminal Convictions — “Aggravated Felony”

September 11, 2001, profoundly affected the immigrant community. The Department of
Justice and the U.S. Congress passed at least two dozen statutes and federal regulations in
response. For example, immigrants with criminal convictions are now a primary concern for the
Department of Justice (DQJ) and the Department of Homeland Security (DHS).* Now,
noncitizens, including lawful permanent residents, can be deported based on a criminal
conviction. Immigrants must become lawful permanent residents to become U.S. citizens. These
individuals are granted permission by the U.S. government to live and work in the United States
for an indefinite period of time, establishing close relatives and ties. The Immigration and
Nationality Act (INA) establishes three categories of crimes that place a noncitizen at risk of
deportation or prevent a noncitizen from ever becoming a tawful permanent resident: (1)
aggravated felonies, (2) crimes involving moral turpitude, and (3) a variety of other erimes
involving firearms, domestic violence or controiled substances.’

CONN. L. REV. 1827 (2007)
7 Robin Bronen, /mmigration Consequences of Criminal Convictions, Alaska-Justice Forum (2003), at
hitp://justice.uaa.alaska edu/forum/20/1spring2003/c_immigerim.html.

3
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Under the INA’s aggravated felony provision, neither the adverse effect on the family of
a tawful permanent resident nor the effect on the person exiled to a country he or she never knew
is considered. Despite the harsh effects on the families involved, courts continue to sanction
these laws under the plenary power doctrine.® Deportation is clearly more detrimental to the life
of a noncitizen than the imposition of a criminal sentence.

A deported noncitizen faces the possibility of losing his or her family, friends, and
livelihood forever. Many deported noncitizens are removed to countries with which they have
virtually no ties.

The aggravated felony provision subjects any nonditizen convieted of an aggravated
felony to deportation from the United States.” “Few piirishients are more drastic than expelling
persons from this country when their family memibers are residents.™" Yet, the legislation
mandating deportation of long-time, lawful residents with strong family ties in the United States
when these noncitizens are convicted of an aggravated felony has been normalized.'!

The public expects our government to protect us from dangerous foreign nationals,
particularly in the wake of 9/11. However, a closer look at the sweeping mandatory deportation
scheme governing criminal grounds for deportation reveals that the aggravated felony category is
so broad that it includes many crimes that bear little relation to an actual threat to public safety.'?
Thus, the distorted effect of current deportation laws results in automatic deportation for
convictions as minor as petty theft, urinating in public, or forgery of a check for less than $20,

A. Deportation Provisions: Crimes Involving Moral Turpitude

Lawful permanent residents and refugees who have been convicted of certain crimes, or
who have committed certain “bad acts” without being convicted, can be removed. Problems with
drugs; crimes involving moral turpitude, prostitution, and firearms; sexual crimes; and a host of
other offenses can cause problems. Even very minor offenses can lead to catastrophe.

An immigrant can be deported based on one or two convictions involving moral
turpitude. Only one conviction of a crime involving moral turpitude is needed to render a lawful
permanent resident deportable, if the crime was committed within five years after admission and
if the offense had a potential sentence of one year. A noncitizen is deportable if convicted of two
separate crimes involving moral turpitude at any time, regardless of the sentence and the time
since admission.

8 David Cheng, Emigres of the Killing Fields: The Deportation of Cambodian Refugees as a Violation of
International Human Rights, 25 B.C. THIRD WORLD L.J. 221, 223 (2005).

9 Valerie Neal, Slings and Arrows of Outrageous Fortune: The Deportation of “Aggravated Felons, " 36
VAND. J. TRANSNATL L. 1619 (2003).

0 Yepes-Prado v. U.S. INS, 10 F.3d 1363 (9th Cir.1993).

" Valerie Neal, supra note--

2 id.
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Moral turpitude crimes include theft and robbery, crimes involving bodily harm, sex
offenses, and acts involving recklessness or malice. Passing bad checks, credit card scams,
burglary, and even perjury can involve moral turpitude. Assault with a deadly weapon, murder,
rape, and arson involve moral turpitude because those offenses require an intent to do great
bodily harm. Simple assault, simple battery, and simple driving under the influence generally do
not involve moral turpitude. However, a conviction for driving unde1 the influence while the
person’s license was suspended is a ctime invelving moral turpitude

Under a separate deportation provision, aliens who are convicted of any law relating to
use or possession of a firearm (e.g., gun) or “destructive device™ (e.g., a bomb) are deportable."

B. Aggravated Felonies

Many offenses, including murder, certain drug offenses, alicn smuggling, and even theft
(with a suspended sentence of one year), have been designated as aggravated felonies. These
carry the most severe immigration consequences, with little hope of relief from deportation.

Under immigration laws an alien convicted of an aggravated felony at any time after
admission is deportable.”® An aggravated felony is defined as murder, rape, sexual abuse of a
minor, any illicit trafficking in any controlled substance (including drugs, fircarms, or destructive
devices), money laundering, or any crime of violence (except for purely political offenses) for
which the term of imprisonment imposed is at least one year. The definition also includes
offenses of thefl, if the term of imprisonment imposed is at least one year; treason; child
pornography; operation of a prostitution business; fraud or deceit in which the loss te the victim
or victims exceeds $10,000; tax evasion in which the loss to the U.S. government exceeds
$10,000; crimes relating to the Racketeer Influenced and Corrupt Organizations (RICO) At if
the term of imprisonment imposed is at least one year; alien smuggling, except in the case of a
first offense involving the assisting, abetting, or aiding of the alien’s spouse, child, or parent and
1o other individual; document trafficking, if the term of imprisonment imposed is at least one
year; failure to appear to serve a sentence, if the underlying offense is punishable by
imprisonment for a term of five years; and bribery, counterfeiting, or forgery for which the term
of imprisonment is at least om. year. An attempt or conspiracy to commit any of the crimes just
mentioned is also included.'®

¥ Matter of Lopez-Meza, Int. Dec. 3423 (BIA 1999). This holding, concerning an Arizona statute, was

overturned by the Ninth Circuit, but just because the Arizona statute also included sitting in a parked

vehicle while drunk. Hernandez-Martinez v. Asheroff, 329 F.3d 1117 (8th Cir. 2003).

148 U.S.C. §1227(a)(2)C).

158 U.S.C. § 1227(a){2){A) (2004).

16 The breadth of aggravated felonies has constantly expanded since the term was introduced in the

immigration laws in 1988. See Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, § 7344(a), 102 Stat.

4181, 4470-4471 {1988). The crimes treated as aggravated felonies prior to the 1996 changes in the law

can be found at Immigration and Naturalization Act, § 101(a)(43), 8 U.S.C. § 1101(2)(43) (2003). Prior to
5
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So what we might think of as minor crimes — for example, selling $10 worth of marijuana or
“smuggling” one’s baby sister across the border illegally — also are aggravated felonies. And
being convicted of a misdemeanor as opposed to a felony docs not automatically preclude
aggravated felon status. For example, several offenses are classified as aggravated felonies once
a one-year sentence is imposed. These include theft, burglary, perjury, and obstruction of justice,
even though the criminal court may classify the crime as a misdemeanor.!” A misdemeanor
statutory rape (consensual sex where one person is under the age of eighteeen) will also be
treated as an aggravated felony. And a misdemeanor conviction can be an aggravated felony
under the “rape” or “sexual abuse of a minor” categories.

Conviction of an aggravated felony results in harsh immigration consequences, For example,
an aggravated felon is ineligible for release on bond, is ineligible for asylum (although the person
might be eligible for “restriction of removal” or the protections of the Convention Against
Torture), is ineligible for diseretionary cancellation of removal (see Section 212(c) Waiver
section), can be deported without a hearing before an immigration judge (if the person is not a
permanent resident), and is not eligible for a waiver for moral turpitude offenses upon admission.

One of the worst effects of aggravated felonies ariscs if the person returns to the United
States illegally. A person who is convicted of an aggravated felony and removed and then returns
illegally to the United States can be sentenced to up to twenty years in federal prison just for the
illegal reentry.

1ML Section 212(c) Waiver: Its Rise and Fall

Discretionary relief from deportation fer long-time lawful permanent residents convicted of
serious crimes, even those eventually classified as aggravated felonies, was available from 1976
to 1996. During that time, an immigration judge could consider issues of rehabilitation, remorse,
family support in the United States, atonement, and employment opportunities for aggravated

19986, the aggravated felony ground for deportation was essentially similar to the other grounds for
deportation. For example, drug convictions that constituted aggravated felonies were also independent
grounds for deportation under a provision for deporting persons convicted of drug crimes. Similarly, any
person who had two crimes invelving moral turpitude was deportable, so it did not matter if the crimes
were aggravated felonies. In some cases, however, the aggravated felony definition served to authorize
deportation for a single crime, where the person would not otherwise have been deportable. For example,
a person convicted of a murder committed more than five years after entering the country, who had no
other criminal record, would have been deportable only as an aggravated felon. A noncitizen is only
deportable by reason of an aggravated felony if the conviction occurred after 1988, which is the year in
which the aggravated felony deportation ground was added.

7 See, for example, Unfted States v. Campbel}, 167 F.3d 94, 98 (2nd Cir. 1399).

8 Matter of Small, 23 ). & N. Dec. 448 (BIA 2002).
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felons who had entered as refugees or as immigrants, if they had become lawful resident aliens
and had resided in the country for at least seven years.

In 1976, the INA did not contain a provision that would have explicitly provided relief to
someone like John or Linda. The language and application of INA § 212(c), however, provided
the impetus for an interpretation that benefited many aliens:

Aliens lawfully admitted for permanent residence who temporarily proceeded abroad
voluntarily and not under an order of deportation, and who are returning to a lawful
unrelinquished domicile of seven consecutive years, may be admitted in the discretion of
the Attorney General without regard to the provisions of paragraphs (1) through (25) and
paragraph (30) of subsection (a).”

Importantly, the “provisions of paragraphs (1) through (25) . . . of subsection (a)” included
grounds of exclusion that barred the entry of aliens convicted of serious crimes involving moral
turpitude and narcotics offenses.?’ Therefore, under INA §212(c), a lawful permanent resident
who had resided in the United States for seven years could proceed abroad voluntarily and be
readmitted at the discretion of the attorney general, even if he or she had been convicted of a
serious crime that rendered him or her excludable. In essence, INA § 212(c) provided a waiver of
exclusion. In practice, the attorney general could grant the waiver in exclusion or deportation
proceedings, as long as the person had proceeded abroad voluntarily at some point.2 !

That similar lawful permanent residents convicted of identical crimes would be treated
differently only becausc one had never left the United States after immigrating and the other
happened to leave and return after committing the same deportable offense disturbed the Second
Circuit Court of Appeals in Francis v. INS.** The latter person would be eligible for the 212(c)
waiver, while the former would not under the Board of Immigration Appeals’ (Board)
interpretation of the statute. The Second Circuit ruled that the Board’s interpretation violated
equal protection, and, thercfore, held the waiver agglicable to any lawful permanent resident who
had resided in the country for at least seven years.” Soon thereafter, the Board adopted the

98 U.8.C. §1182(c) (1978).

20 1d. § 1182 (a)(2)(AX) (1976).

2iinre L, 11. & N. Dec. 1 (BIA 1940).

22 Francis v. INS, 532 F.2d 268 (2d Cir. 1576).

23 |d. at 273 (holding that “[rjeason and fairness wolld suggest that an alien whose ties with this couniry
are so strong that he has never departed after his initial entry should receive at least as much
consideration as an individual who may leave and return from time to time”). In fact, this ruling was
consistent with the Board's own interpretation of a similar provisicn that was part of the statute decades
earlier: Inre A, 21. & N, Dec. 459 (RIA 1946), approved by Atty. Gen. {1947) (holding that an alien had
not reentered country following his conviction was not bar to exercise of discretionary relief in deportation

praceeding).
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Francis decision.™ The result was that a lawful permanent resident who had resided in the
United States for seven years could apply for and be granted a waiver under INA § 212(c) in
deportation proceedings, thereby allowing the person to remain in the United States as a lawful
permanent resident. To be granted the waiver, the person had to persuade an immigration judge
to exercise favorable discretion.

In In re Marin,® the Board summarized the major factors for immigration judges to
consider in Section 212(c) cases, although each case was to be judged “on its own merits.”?® In
general, the immigration judge was required to balance the adverse factors evidencing an alien’s
undesirability as a permanent resident with the social and humane considerations presented on
his or her behalf to determine whether granting of relicf appeared “in the best interests of this
country.”’ The alien had the burden of showing that the positive factors outweighed the negative
ones. Favorable factors included such considerations as:

[Flamily ties within the United States, residence of long duration in this country
(particulariy when the inception of residence occurred while the respondent was of young
age), evidence of hardship to the respondent and family if deportation occurs, service in
this country’s Armed Forces, a history of employment, the existence of property or
business ties, evidence of value and service to the community, proof of a genuine
rehabilitation if a eriminal record cxists, and other evidence attesting to a respondent’s
good character [for example, affidavits from family, friends, and responsible community
representatives |,

Factors deemed adverse to an alien included:

the nature and underlying circumstances of the exclusion [or deportation) ground at issue,
the presence of additional significant violations of this country’s immigration laws, the
existence of a criminal record and, if so, its nature, recency, and seriousness, and the
presence of other evidence indicative of a respondent’s bad character or undesirability as
a permanent resident of this country.?’

Section 212(c) relief was not automatic. For example, in 4shby v. INS, that the applicant
was convicted of three crimes, committed over a six-year period, which involved the use of force
and weapons, and was incarcerated for cight years were critical to the Board’s denial, despite
twenty-seven years of lawful permanent residence.”® Also, in Arango-Aradondo v. INS, the
Second Circuit upheld the denial of INA § 212(c) relief when the immigration judge carefully

2 n're Silva, 16 1. & N. Dec. 26 (BIA 1976).

25 1nre Marin, 16 1. & N. Dec. 581 (BIA 1978).

28 1d. at 584.

7.

22 1d. at 584-585.

2% 1d. at 584.

% Ashby v. INS, 961 F.2d 555, 557 (5th Cir. 1992).
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and thoroughly weighed the evidence in the alien’s favor (including his drug and alcohol
rehabilitation efforts, his long-time residency in the United States, his close family ties, and the
hardship he would endure in Colombia given his HIV status and his lack of ties there) against the
detrimental evidence {including his sporadic employment record, his failure to file taxes, and,
most important, his “very lengthy and very severe” criminal record, together with his long
involvement in the drug culture).!

As the number of negative factors grew in a Section 212(c) case, the respondent had to
introduce offsetting favorable evidence, often labeled “unusual or outstanding equities.” Courts
required this heightened showing when an alien was convicted of a serious drug offense,
particularly one relating to the trafficking or sale of drugs. For example, in Varela-Blanco v.
INS,? a conviction of lascivious acts with a child (sexual abuse of an eight-year-cld niece) was a
serious crime requiring a demonstration of “unusual or outstanding equities” for Section 212(c)
relief.”® Although the applicant had resided in the United States for eighteen years, the first ten
were in an unlawful status. Therefore, employment during his undocumented status was not
considered.* Furthermore, the presence of family and considerable evidence of rehabilitation
was insufficient.>®

In Paredes-Urrestarazu v. INS,® the Ninth Circuit upheld a denial of Section 212(c)
relief, even though the alien demonstrated unusual and outstanding equities. He entered the
United States at age twelve, was married, and had a child and numerous relatives. However, very
serious adverse factors, including gang-related armed robberties, general court-martial and
dishonorable discharge from the military, false testimony concerning military service, past drug
abuse, and an arrest for drug possession (despite completing a diversion program), outweighed
the equities.”

In Diaz-Resendez v. INS,>® however, the Fifth Circuit found that an applicant who had
been convicted of possession of twenty-one pounds of marijuana with intent to distribute met the
rigorous standards for Section 212(c) relief. The applieant was fifty-four years old and had been
a continuous lawful resident for thirty-seven years. He had been married to a U.S. citizen for
twenty-nine years, had three children who were fully dependent on him, faced imminent breakup
of his marriage if deported, and otherwise had a clean criminal record except for a drunk driving
charge that ended his drinking.

31 Arango-Aradona v, INS, 13 F.3d 610, 613 (2d Cir. 1894).
2 Varela-Blanco v. INS, 18 F.3d 584 {8th Cir. 1994),

*id. at 586.

2 id. at 587.

¥ id. at 587-588.

38 Paredes-Urrestarazu v, INS, 36 F.3d 801 (9th Cir. 1994).
37 1d. at 817-821.

38 Diaz-Resendez v. INS, 860 F.2d 493 (5th Cir. 1992).

3% |d. at 497.
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In contrast, in /n re Roberts, the Board denied relief to an applicant convicted of a
cocaine sale constituting drug trafficking, who was separated from his wife and four children, did
not financially support any of them, had an irregular employment history, and had not paid
income tax for some time.* Similarly, in Nunez-Pena v. INS, the Tenth Circuit found that the
applicant’s ten years of residence, family ties in the United States, progress toward rehabilitation,
and record of steady employment did not meet the outstanding equities standard.*! The applicant,
who would be deported to Mexico, had been convicted of a serious heroin offense, had served
two years in prison, and involved his brother and common-law wife in his drug activity. The
court found it relevant that the applicant was fluent in Spanish and that a sibling and his father
lived in Mexico. In Vergara-Molina v. INS, the Seventh Circuit approved the Board’s finding of
no unusual and outstanding equities in a case involving an applicant convicted of two controlled
substance violations.”® Evidence of his rehabilitation, steady employment, service to the
community as a drug counselor, and good character were considered, but the court would not
second-guess the Board.**

The necessity of demonstrating unusual or outstanding equities was not triggered
exclusively by serious crimes involving controlled substances. A particularly grave offense also
demanded such a showing,** Additionally, such a showing could be mandated because of a
single serious crime, or because of a succession of criminal acts that, together, established a
pattern of serious criminal misconduct. A respondent who demonstrated unusual or outstanditig
equities, as xequired, did not automatically obtain a favorable exercise of discretion; but absent
such equities, relief would not be granted in the exercise of discretion.*® There were cases in
which the adverse considerations were so serious that a favorable exercise of discretion was not
warranted even in the face of unusual or outstanding equities.*® On the other hand, Section
212(c) relief could not be categorically denied to diug offenders who served fewer than five
years of incarceration.*’

Rehabilitation of the respondent was a critical issue in Section 212(c) cases. The Board
noted that an applicant with a criminal record “ordinarily” would be required to make a showing
of rehabilitation before relief would be granted as a matter of discretion. Cases “involving
convicted aliens [had to] be evaluated on a case-by-case basis, with rehabilitation a factor to be

“In re Roberts, 20 1. & N. Dec. 294 (BIA 1991).
4 Nunez-Pena v. INS, 956 F.2d 223 (10th Cir. 1992).
2 Vergara-Molina v. INS, 956 F.2d 682 (7th Cir. 1992).
43 1d. at 685.
44 Cordoba-Chavez v. INS, 946 F.2d 1244, 1249 {9th Cir. 1991); /n re Buscemi, 19 1. & N. Dec. 628, 633-
634 (BIA 1288).
45 Akrap v. INS, 966 F.2d 267, 272273 (7th Cir. 1992); /n re Roberts, 20 I. & N. Dec. 294, 302-303 (BIA
1991).
8 1n re Buscemi, 19 1. & N. Dec. 628, 635-636 (BIA 1988).
47 Yepes-Prado v. INS, 10 F.3d 1363, 1371 (9th Cir. 1993).
10
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considered in the exercise of discretion.”® In practice, the immigration judge wonld pay close
attention to the testimony or statements from family members, friends, employers, parole or
probation officers, counselors in or outside prison, and psychiatrists. The judge would want to
discern whether the applicant would engage in criminal activity again and look for evidence that
the person’s life had changed to the point that such activity was a thing of the past.49

Thus, Section 212(c) cases permitted immigration judges to examine the respondent’s
crime, prison experience, current living situation, demeanor, attituds, job skills, employment
status, family support, friends, social network, and efforts at rehabilitation in deciding whether to
exercise favorable discretion. Judges were even able to postpone the case to monitor the
respondent’s behavior before rendering a decision.

In 1996, however, Congress enacted legislation that eliminated Section 212(c)’s second-
chance relief as it had been applied for twenty years. In its place, a cancellation of removal
provision was added that precluded even the possibility of relief for many who had been able to
seek second-chance, discretionary relief from an immigration judge under the prior provision,”
The new provision, INA § 240A(a), permits the attorey general to “cancel removal” for certain
aliens who commit crimes if the alien (1) has been a lawful permanent resident for at least five
years, (2) has resided in the United States continuously for seven years afler having been
admitted in any status, and (3) has nof been convicted of any aggravated felony.*® The
aggravated felony bar, thus, eliminated relief for many lawful resident aliens who would have
been eligible for Section 212(c) relief.

A. Revisiting John

1 recently had the opportunity to go back and revisit my client John Suey who was
granted 212(c) relief back in the 1980s when the relief was available. His story is not surprising.
John Suey was born in Hong Kong on March 27, 1956, the fifth of six children. His parents,
originaily from maintand China, immigrated to Hong Kong after World War II when the
Communist Party took over. As tailors, they owned a small business making suits. As such, they

48'In re Edwards, 20°1. & N. Dec. 191, 191 (BIA 1990).

49 Bill Ong Hing, HANDLING IMMIGRATION CASES 388 (1995).

50 When I handled Section 212(c) cases, both as a legal services attorney and in conjunction with
Jaw school elinical programs, occasionally judges who were not happy with the two extreme
options of deporting the person or granting the waiver would create an in-between option. They
would do so by taking some evidence at an initial hearing, and then continuing the matter for
several months (sometimes for more than a year) wntil eventually holding a final hearing. That
way, the judge created an informal probationary period, during which time he or she could geta
sense of whether the respondent had actually turned his or her life around.

51 See Katherine Brady, Recent Deveiopments in the Immigration Consequences of Crimes, OUR STATE
OUR ISSUES; AN OVERVIEW OF IMMIGRATION LAW 1SSUES 128 (Bill Ong Hing ed., 1996).
528 U.S.C. § 1229(a) (2004) (emphasis added).
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were able to acquire property and had the time and money to provide for their children. John's
aunt, however, lived in the United States and soon convinced John’s parents that the United
States offered a better future full of opportunity for their children. Thus, they sold all their
possessions and decided to leave Hong Kong. Through the sponsorship of John’s aunt in the
United States, John's family arrived in San Francisco in 1963, when John was only seven years
old. They settled down in San Francisco’s Chinatown, where John’s aunt owned a restaurant.
John’s parents worked twelve- to sixteen-hour days in the restaurant, mostly washing dishes.
They were grateful for the opportunity to work and earn money but found themselves too tired to
spend much time with their children. Their search for other work was severely limited by their
almost nonexistent English (they could not invest any time in learning the language with their
scarce resources). Eventually, both of John’s parents were able to use their tailoring skills to
obtain employment at a sewing factory and move the family into a two-bedroom apartment.
After some time, John’s mother remained in the factory, but John’s father returned to working in
the restaurant.

Life was drastically different in the United States for the Suey family. Thanks to the
severe language barrier and resulting job opportunities, the family’s socioeconomic status fell
from middle class to low class. This made it much more difficult for the parents to support the
family here than in Hong Kong. The long working hours kept John’s parents from providing
much supervision as John and his siblings faced complicated cultural and economic adjustments.
Soon even John’s siblings started working part time to help, as they were in high school, John
felt a little spoiled since he was the youngest boy in the family and had much unsupervised time
to do whatever he wanted. In grade school, he found companionship and understanding with
neighborhood children who shated a similar background. Their parents were also very busy
working and did not have much time to spend with them. Like John, these immigrant children
also faced cultural and identity conflicts. John thought it would be easy to become accustomed to
his new surroundings, but it turned out to be much more difficult than he had imagined. He had
trouble learning English and did not have much outside support for his academics. His parents
did not know about tutoring and did not have the time to provide help in school. At school, the
American-born Chinese (ABCs) children would pick on the foreign-born kids. John tried to be
tough as early as in kindergarten as a result of his treatment from other kids. This created further
incentive for John to hang out with children most like him. He performed satisfactorily in school
but would get into frequent fights with the ABCs. These fights were not very serious, but they
affected the formation of future relationships and euded in the creation of two groups that did not
get along, John did not see the rivalries as a racial thing but simply the way things were in the
neighborhood in which he grew up.

With little supervision and a group of friends who were struggling to fit in, John
gradually lost interest in school. On a typical day, he would go to school to meet his friends and
cut classes. They started stealing from local stores for fun. John did not have a sense that what he
was doing was wrong or illegal; he just saw that he could obtain free things simply by putting
them in his pocket. Because his parents could hardly afford to give him any spending money, this
became an easy and exciting way to get the small things he wanted. In time, stealing allowed him
to maintain a lifestyle he could not afford otherwise. By selling what he stole, John made enough
money to party, go out for dinner, and drink with his friends. Smoking, drinking, and fighting
became a regular occurrence in the neighborhood and John was caught participating in these

12
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activities several times. He started hanging out with his friends more often and cut classes in
high school to do so. When John first started getting in trouble, his parents would hit him. It soon
became clear that they could not control him, however, and they decided to allow the authorities
take John to a boys’ home in Palm Springs after he was sent to juvenile hall. This home
consisted of at least one hundred boys and was structured like a hotel. During his year there,
John was driven to school and taken on field trips. Still, he missed his parents and thought he
would do better from then on. Unfortunately, this effort was short-lived and John ended up in
juvenile hall a total of seven times by the time he reached the age of eighteen, mostly for
stealing.

He was also sent o juvenile hall for fighting incidents, where he and his friends got into
quarrels with groups of older kids. One day, John witnessed his friends fighting older youth.
Although he did not participate, the police chased him just the same. Whereas everyone else
successfilly escaped, John was smaller than the others. A policeman chased him into an alley,
where he tripped on his baggy pants. The policeman proceeded to beat him before taking him to
juvenile hall. John served six months for this “offense.” During this time, he felt angry that he
had been beaten and could not do anything about it. His hatred grew because he feit he had been
apprehended for no reason. John grew determined to be tougher once he got out.

The other kids in juvenile hall were of different races and bigger than John. John was
forced to stand up for himself because he was constantly picked on by these larger kids. Juvenile
hall was similar to a dormitory with many levels. Each level was assigned according to how
good the detainee’s behavior was. John spent time on every level. The counselors at the time
used methods John did not expect: Whenever two kids wanted to fight, the counselors would
give them boxing gloves so they could settle their differences. Although there was no smoking
allowed within the facilities, sometimes the cops themselves would hand out cigarettes to those
they thought merited something extra for good behavior. By the time he was released, John was
effectively tougher, and things got worse. John’s friends would frequently get into similar
trouble. Though the neighborhood did contain gangs that would fight and shoot at each other,
John did not belong to any of these. His friends did not consider themselves a gang (they had no
gang name and did not function like a typical gang). In fact, some of his friends would join
different gangs and would find each other on oppesite sides of a fight. John, however, only cared
about having fun and making money. These goals and his reckless behavior led him to join a
couple of {riends in robbing an acquaintance. John was convicted of armed robbery at age
nineteen and spent three years at Soledad Prison.

According to John, “If you're not a criminal and you’re sent to state prison, you become a
criminal.” Accustomed to living among others physically like himself, John found himself as
part of a tiny 1 percent Asian minority in prison. In comparison, there was a much higher
population of African Americans, whites, and Latines. It was a different world that taught him to
sell drugs and offered him a heroin addiction. In this maximum security prison, many of the
inmates were serving sentences for murder, John was new and only nineteen, whereas the people
around him had been there for years and enjoyed seducing younger inmates. Hardened by his
experiences, though, John held his own as a “tough guy.” No matter how tough he tried to be,
John still knew he needed to ally himself with a group. With the Asians, he made friends who
would watch his back even as he did the same for them. At the same time, these friends exposed

13
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John to drugs. Each group (racial, for example, blacks, Asians, whites, Mexicans) had a
representative who would organize the group and negotiate to provide whatever the group
needed. By way of this organization, many drugs and much money flowed through the prison.
Though the Asians did not have as much of a problem with other groups, where there were
drugs, there was violence. John was involved in several fights and spent most of his time in
lockdowns and solitary confinement. After serving three years in state prison, he was released on
parole for good behavior to San Jose, California.

John spent six months at a halfway house, which he considered a rehabilitation period,
and was required to report back periodically. If he violated any regulation, he would be sent back
to jail. Thus he was drug free and crime free at this time. He received training in electronics and
landed a job at General Electric. Soon he was able to move out of the halfway house and rent an
apartment in San Jose. The taste of freedom was sweet and he quickly wanted more. Because his
family and friends were still {ifty miles away in San Francisco, John started comimuting
frequently and visiting his girlfriend. John grew bored of working and tired of commuting from
San Jose to San Francisco to see his girlfriend. He knew that moving back to his San Francisco
neighborhood would expose him to strong temptation to return to his old habits, but he missed
his family’s home cooking and the support that he could only find close to those who knew and
cared for him. For him, the pros cutweighed the cons. After his parole ended, John quit his job
with General Electric and returned to San Francisco. Back in his old neighborhood, he reverted
to hanging out with old friends, using drugs, and getting into fights. Prison had exposed him to
heavy drugs, se that was what he sought. He was so used to someone supervising his every
action, that it was almost like he did not know what to do with so much freedon). Aware that he
was slipping and could not afford drugs with his salary, he quit his construction job and started
distributing drugs for a drug dealer to earn money. Though he did not consider himself an addict,
he needed money and would deliver bags to specified locations. As a middle man, he often did
not even look to see what was in the bags. On one such occasion, he was to deliver a brown
paper bag to 2 hotel and pick up a piece of luggage in exchange. Instead, he was caught and
arrested.

In 1979, just two years after being released from prison, John was sentenced in the U.S.
District Court, Northern District of California, San Francisco. He pled guilty to a violation of
Title 21 § 841(a)(1) - possession with intent to distribute heroin — and was sentenced to two
years in custody, with a special parole term of five years. John spent the first twenty months in
rehabilitation for his heroin addiction. He found out that federal prison was much different from
state prison. Before, he was in the company of people who had committed murder or assault.
Though state prison was under maximum security, John would witness people killing each other.
He had joined a group so he would not be dominated by another group (not so much a racial
occurrence but because of drugs and the power associated with them). In federal prison, on the
other hand, many of the inmates were educated. These people had not committed violent crimes,
but were instead serving time for big time smuggling, embezzlement, and the Jike (white collar
crimes). The environment in the federal prison led John to think more clearly about what he was
doing and where he was headed. He completed his GED while serving time and also attended a
drug rehabilitation program. This program tested him for drugs regularly. An important
byproduct of this program was that it acted as a minimum security area, where John was able to
meet “a lot of good people.” Gne of these people was a seventy-three-year-old man who became
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his friend and mentor. This man, an Asian minister, taught John to value his life and the life of
others. This great influence on how John viewed himself and the world helped him see the
importance of self-discipline. Unfortunately, John learned of his mother’s death while he was
still in federal prison. This caused him to feel great remorse for what he had done and how he
had missed being with those he loved. “It hurt me a lot. I [would always] return [from jail]
badder and badder.” Upon release in 1981, John, now age twenty-five, decided to do things right.

John’s resolution to stay out of trouble was strengthened further by his new role asa
husband (he had married his girlfriend right before going to prison). However, he was afraid that
nobody would hire him becausc he was an ex-felon. He applied to any job that was available but
was met with only rejection and disappointment. Finally, he applied to a job in city hall, where
an old friend helped him secure a job as a clerk for minimum wage. Because the job was only
temporary, John continued to apply to all the jobs he could. After a year of working as a clerk, he
applied and was accepted into a program for mechanic assistant because of his electrics training.
This program trained him for two years to work for the municipal service of 8an Francisco.
Though John found it difficult to maintain a “clean” life, he persevered for himself and his
family. He had come to see that he had a lot t lose, and he did not want to take that chance
anymore.

Although John’s life appeared to be on track, he still faced a final obstacle. Because of
his past criminal activity, the INS had a deportation detainer lodged against him. John never
thought he would have problems with immigration. He had been in the United States for so long,
more than twenty-five years, and thought he had paid for his crimes through serving time in
prison. He therefore did not think his immigration status would be affected. “I did my time, I
don’t deserve getting deported.” Since his initial immigration to the United States at the age of
seven, John had never returned to Hong Kong. He knew no relatives or friends in that country
and would have an extremely difficult time adjusting. His life, his home, his work, and family
was in the United States. In addition, John had become the sole provider and caretaker of his
elderly father, Dozens of letters supporting John came from friends, family, supervisors,
coworkers, his parole officer, and a court-appointed psychologist. In 1985, John Suey was
granted Section 212(c) by establishing his rehabilitation and the hardship to himself and his
family that would result from his deportation. He was given a second chance to establish a life in
the United States.

John not only maintained his status as a lawful permanent resident of the U nited States, but
also applied and became naturalized as soon as he was eligible. He continues to live in San
Francisco and has worked with the local transit authority for iwenty years now. He is married
and has three daughters, currently ages twelve, fourteen, and sixteen. His children are his
inspiration — he is clean from all drugs and works daily to keep his life on track. Both he and his
wife decided she would stay at home to raise the children because John understood the
importance of proper parental supervision. John is eternally grateful for everyone’s help.

IV. Facing Deportation without the Opportunity for a Second Chance

Obviously, John should be proud of his accomplishments and how he turned his life around.
John got a second chance, and as a society, we should be proud that we gave him that sccond
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chance to turn his life around. But after we eliminated the second chance opportunities in 1996
for others like John, we can only wonder what those like those described below would be able to
accomplish with a second chance.

Jonathan Peinado

Elia Peinado still has fond memories of life in Mexico. Her husband, a photographer and
business owner, owned several properties in the province of Durango as well as the home in
which the family lived. Along with Elia, they raised their five children with a great deal of care
and attention. As a Christian household, they would entertain missionaries as guests, some of
whom would tell the family about the United States. These and other friends would often suggest
that the family immigrate to the land of which they spoke so highly. Elia’s husband decided to
visit and see for himself what life in the United States was like and indeed liked what he saw.
After some time, the family started making plans to move, selling their properties and those
things they didn’t need. They obtained the necessary legal papers to immigrate and moved as a
family to the United States. Jonathan, Elia’s middle child, was only four years old.

Three years after living in their new home, the family went back to Mexico to visit, After
that, Elia sometimes returned alone, while the children stayed at home with their father. Her son
Jonathan never again visited the land of his birth after that one trip shortly following his arrival
in the United States. Jonathan was the product of a happy home. He always had a good character,
cheerful and laughing together with his family. He also would join in reading the Bible and
singing when Elia gave the children daily biblical lessons. Jonathan’s father became a pastor and
Jonathan was influenced to attend Riverside Baptist College after his graduation from high
school.

After two years in the university, Jonathan decided to return home and start working. He
enjoyed construction work and became a skilled finish carpenter employed by The Living
Center, an organization that specializes in building and remodeling homes and hospitals. At age
twenty-one he married and quickly built up an excellent work record. Everything seemed to be
going well, until Jonathan’s life took a turn for the worse. Afier eight years of marriage, Jonathan
discovered that his wife had been unfaithful. Although he wanted to continue in the marriage, his
wife wanted to be free and they soon divorced. He suffered from this separation and eventually
started hanging out with the “wrong crowd.”

During this difficult time in his life, Jonathan was convicted of second-degree burglary.
This involves stealing or intending to steal or commit a felony inside a building, not an inhabited
dwelling place. Elia describes this event as “the incident with the check.” “He took a check to
see if he could deposit it for a man. The check was bad and he was charged for being involved,”
she says with sadness. Another man, a friend of Jonathan’s also charged with the crime, was
concerned about supporting his six children if he went to prison. Jonathan felt sorry for his
friend, so he took the blame for the entire ordeal, and the other man was set free. Jonathan
received a two-year stayed sentence.

“He is such a good person, that sometimes he is dumb,” says Elia, recalling the second
conviction her son received. Jonathan became involved with drugs and the people who made
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them. He allowed some of his friends to use his apartment, not knowing what they needed it for.
These friends ended up using the space as a lab for making drugs. Jonathan was caught having
the drugs in his home and was advised to admit his guilt to receive a lighter sentence. He did so
and was convicted of manufacturing methamphetamine, a drug trafficking conviction.

Afier his release from jail, Jonathan decided to pick himself back up. He restrengthened
his ties with the community and became president of the Baptist Men’s Brotherhood. He
occasionally led the service and Bible study at the Baptist Church where his father had been
pastor for more than forty years. Elia sadly remembers, “When Jonathan’s father died of cancer
two years ago, Jonathan took care of everything.” Not only did Jonathan see to the burial
arrangements for his father, but he also served as the sole provider for Elia, who has suffered
from diabetes for forty years. But, even though he returned to work and acted as such a vital
figure in his family during difficult times, and his parole and corvectional facility officers agreed
he was a good man, Jonathan was placed in removal proceedings a year after he was released
from jail. This came as a complete surprise, because no one had ever warned him about the
possible repercussions his criminal convictions could have on his immigration status.

Unlike his entire immediate family who had naturalized and become U.S. citizens,
Jonathan never saw the need to do so. He knew only one home, and he thought that because he
had been in the United States as a lawful permanent resident for more than forty years that
afforded him the rights of any other American. He soon found out this was a tragically false
assumption. With his two convictions, Jonathan was ordered removed to Mexico with no
consideration of mitigating circumstances. He knew this would be devastating not only to
himself, but also to his whole family. He had recently discovered that his oldest sister was
diagnosed with lymphoma, and he began taking her on regular trips to the hospital to receive
chemotherapy. He took tests to see if he could be a bone marrow donor for his sister, He was
deported to Mexico before the test results were received.

Elia wistfully contemplates her family’s situation. “I have a son who was in the air forces
and worked as an engineer. He graduated from UC Berkeley. My husband went to school here
[in the United States], learned English, and became a pastor. He went to Golden Gate Seminary.
My children went to school. None of them has asked for welfare or been a burden for this
country. Jonathan just messed up at one point in his life, and this [deportation] happened.” With
the rest of her children either out of the country or with their own families to sustain, Elia no
longer has the strong suppert Jonathan provided. In fact, she lost most of her savings trying to
help her son adapt to life in a strange country. She traveled with Jonathan to Tijuana when he
was deported to try and help him find a place to live. At first, Jonathan was very homesick as he
faced culture shock. He had no idea how things worked in Mexico, and he barely spoke Spanish.
He would call home every week and ask how the family was doing, worried his mother would
get sick.

Jonathan has lived in Mexico for two years now. When be first arrived, he barely had
enough money to eat. Through a connection with friends, he was able to obtain employment-as
an English teacher in Puerto Vallarta. Still, he makes only enough money to pay for a small place
to live. He struggles daily to survive, worrying about his mom even as she worries about him.
“He should’ve had another chance,” is all Elia can say.

17



184

José Luis Magafia

Jesse Magaiia still remembers life in Mexico. Overall, the family was happy and
everything was going well. Eventually, however, Jesse’s dad could no longer find employment
and had to find a way to support the family. He soon immigrated legally to the United States and
started work in 1959, After years of living apart, Jesse’s dad decided to reunite the family and
have everyone move to the United States. Jesse was thirteen years old when he arrived in the
United States; José Luis, Jesse’s younger brother was only two.

Although Jesse speaks perfect Spanish as well as English, José Luis grew up speaking
mostly English and thus does not have a strong grasp on the Spanish language. Still, he got along
well with everyone he knew. “He was a good kid, he was always happy and he studied well. He
didn’t have problems with anything,” says Jesse of his brother. Jesse and José Luis went to the
same schools through high school. During these times, José Luis enjoyed all kinds of sports,
showed an interest in the theater, and did not practice any viees. He was an average, calm, and
helpful kid.

Upon graduating from high school, José Luis wanted to start working. He did several odd
jobs here and there until finally settling on something he really enjoyed — karate. Having learned
karate growing up along with a third brother, José Luis was a perfect candidate for karate
instructor. He spent several years in this profession, as things started to change.

When José Luis was eighteen years old, he heard the tragic news that his little nephew,
who was not even two years old, had been accidentally run over and killed. After that, José Luis
started losing sleep and feeling depressed. Eventually, he would have “episodes” where he would
talk loudly and sometimes angrily with no apparent provocation. Although José Luis became
verbally and sometimes physically aggressive during his episodes, he never injured anyone. Jesse
recalls that José Luis would say he was Bruce Lee and start yelling. He would also try to defend
himself if anyone tried to restrain him. However, he would never attack another person. José
Luis was suffering from severe bipolar disorder with manic psychotic features. From then on, he
was taken periodically to the hospital, all but once involuntarily. These hospitalizations usually
followed an emotionally charged event, such as the break up with a girlfriend or the death of a
friend. They also usually resulted from a failure to take his prescribed medication. He would
spend from one month to six weeks in the hospital, on heavy medication and looking very tired.
His family would frequently visit him. Once back home, José Luis would resume acting
normally and being the friendly, calm person everyone knew.

In 1999, José Luis was convicted of interference with a flight crew by assault or
intimidation, in violation of 49 U.S.C. § 46504, for which he received a two-year prison
sentence. Various doctors studied and tested José Luis, submitting their reports to the federal
court dealing with what was essentially a hijacking case. These reports showed that the incident
occurred while José Luis was in the midst of an emotional crisis, and he was probably insane at
the time of the offense. He was acutely psychotic and in an extreme state of mania in which his
attitude, thinking, and behavior were all substantially abnormal. One doctor described José Luis
as suffering from manic grandiosity and irrational thinking that deprived him of the capacity to
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appreciate the wrongfulness of his actions under the insanity test. Another doctor's professional
opinion was that José Luis would clearly be considered legaily insane under the American Law
Tnstitute criteria, which includes the inability to adhere to right, even if the individual knew his or
her actions were wrong. Two psychiatrists indicated that José Luis’s medication helped but did
not necessarily prevent him from experiencing his delusions and other symptoms of his mental
disorder. He had a great deal of difficulty remembering what happened on the day of the incident
as well as what he was thinking and feeling at that time. Despite these reports, José Luis was
sentenced to jail time. No one ever told him the conviction could have immigration
consequences.

Over the years, José Luis’s parents and four brothers had all naturalized to become U.S.
citizens. José Luis also attempted to naturalize but missed his scheduled interview appointment.
He never tried again. After all, he had been in the United States since he was two, he barely
spoke any Spanish, and he had never been back to Mexico. He had never known a world outside
of the United States, so he never expected having to live elsewhere. This sense of security came
crashing down soon after his release from jail. His family eagerly awaited his return, though they
were notificd that José Luis would have to present himself to a rehabilitation home six months
after being free. Instead, when the time came for José Luis to come home, the family was told
that he had been transported to Arizona for removal proceedings. It turned out that his two-year
sentence made his crime an aggravated felony, for which even his legal permanent resident status
could not protect him from antomatic deportation.

José Luis does not have a criminal backgrotind; but he suffers from an ongoing mental
disability. Despite the fact that deportation and exclusion from his home, where he has lived ever
since he was a two-year-old child, away from his family and friends and while suffering from a
chronic mental disability would be devastating and probably life-threatening to him, Jos¢ Luis
was deported to Mexico. Today, he lives in an apartment by himself in the Mexican province of
Michoacan, focusing all of his energies on surviving. His family sends him the money they can
spare, Afthough he has access to medicine and seems to be doing well emotionally, they worry
about the next time his depression triggers uncontrollable episodes. They can no longer be by his
side. José Luis is now in his thirties.

José Velasquez

The case of José Velasquez is a compelling example of the harsh criminal alien
deportation statutes. Velasquez was born in the Republic of Panama to a member of the
Panamanian diplomatic service in 1947. His mother was a U.S. citizen and V elasquez frequently
accompanied his father to the United States for extended visits. At the age of thirteen, Velasquez
was admitted to the United States as a lawful permanent resident and completed his high school
education at West Catholic High School in Philadelphia. For many years, Velasquez operated a
delicatessen and owned a home with his wife in Pennsylvania. Both of his older siblings are U.S.
citizens, as are his wife of thirty-six years and his three adult children.

In 1998, deportation proceedings were initiated against Velasquez when he returned to
the United States alter a trip to Panama. Nearly two decades earlier, Velasquez pled guilty to two

charges, conspiracy to sell and the sale or delivery of a controlled substance. The grounds of his
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removal were INA § 212(a)(2)(C), which renders cxcludable “an alien who has been, or has
aided or conspired with, an illicit trafficker in a controlied substance,” and INA §
212()(2)(CYAYDJT), which renders excludable “an alien who has been convicted of . .. a
violation of, or a conspiracy to violate, a state or federal law relating to a controlled substance.”

In 1980, Velasquez was approached by a friend at a party who asked him if he sold
cocaine. Velasquez answered that he did not but pointed out another man at the party who did.
No evidence suggested that Velasquez expected compensation for any subsequent transaction
between his friend and the man who Velasquez pointed to as a possible source of the drug, Upon
his guilty plea, Velasquez was fined $5,000 and sentenced to five years® probation. As a result,
Velasquez is subject to removal because his old conviction amounted to an aggravated felony
under current itnmigration law. Neither an immigration judge nor the Board of Immigration
Appeals has discretionary power to allow him to stay because of the 1996 changes to the law.
Had INS addressed Velasquez’s criminal convictions while the Section 212(c) waiver was still
available, there is little doubt the immigration court would have found outstanding circumstances
and equities for relief from deportation.

Manuel Garcia

The case of Manuel Garcia also illustrates the harsh effect of current deportation laws.
Manuel Garcia is a forty-year-old citizen of Mexico who has lived in the United States since
1983. Mr. Garcia graduated from high school in Mexico and then went on to a three-year
technical college in 1983 to study economics and biochemistry. At the age of nineteen, he
qualified for the special agricultural worker legalization provision in the Immigration Reform
and Control Act of 1986, and intended to learn English and return to Mexico someday to become
a teacher. Garcia soon realized, however, that he could not afford to attend school. He did
agricultural work for many years, as well as work in a slaughterhouse and a mill. During this
time, Garcia married and had a son in 1986. With roots finmly planted in the United States,
Garcia became a lawful permanent resident in 1990,

In an unfortunate turn of events, Garcia’s father passed away in Mexico. Unable to gather
enough money for travel to Mexico, Mr. Garcia became depressed and frustrated. A neighbor
who sold drugs, aware of the Garcia’s financial hardship, approached him with the prospect of
selling drugs to eam money. Garcia accepted the offer. Unbeknownst to him, the police were
watching Garcia’s neighbor, Garcia completed three illegal drug transactions and each was
tracked by the police. In 1996, Garcia delivered approximately eight grams of methamphetamine
and was arrested. He pled guilty to delivery of a controlied substance for consideration and was
sentenced to thirty days in jail, drug evaluation, community service, and three years® probation.
Garcia served twenty-seven days and successfully completed the other sentencing requirements.

Garcia went on to graduate with an associate’s degree in Human Services and Substance
Abuse. He also worked as a bilingual/bicultural substance abuse counselor. In 2003, DHS
authorities arrested Garcia at his house, detained him, and initiated removal proceedings. DFHS
charged Garcia as removable for commission of an aggravated felony, The immigration judge
ordered Garcia removed to Mexico, in spite of all his friends, family, and a good job.
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Juan Lopez

Another case involves Juan Lopez, who arrived in the United States with his parents at
the age of thirteen. Lopez is a lawful permanent resident of the United States, is marricd to a U.S.
citizen, and has two U.S. citizen children. In addition, Lépez is part owner of a six-chain
Mexican restaurant in the Twin Cities metropolitan area of Minnesota, is a member of the
Chamber of Commerce, and gives antidrag lectures to Latino children in his community. In
1997, Lépez pled guilty and was convicted of sale of controlled substances. He served one year
in workhouse (work release from jail) and completed probation early. Years later, while at the
police station to help a family member, Lépez ran into an immigration agent who checked
Lépez’s alien registration number. Lépez was arrested and placed him in proceedings as an
aggravated felon. As a result, he faced removal for his prior conviction under INA §
237(2)(2)(AXiii).

In 2003, Lopez was granted an extraordinary pardon by the Minnesota Board of Pardons
because of the substantial and convineing evidence of his rehabilitation, because the crime was
an unusual act in an otherwise law-abiding life, and because of the strong support that he had in
his community. In addition, Lépez also had his original sentence modified by a sentencing judge
classifying his offense as a misdemeanor. As a result of the pardon, the aggravated felony ground
of removability does not apply. However, Lopez is still subject to removal under the controlled
substance ground of removability.

Cambodian Refugees
Many Uch

The deportation of Cambodian refugees convicted of aggravated Felonies began in the
summer of 2002 after Cambodian signed a memorandum of understanding with the United
States. Many Uch is awaiting removal to Cambodia. Many believes that prison saved his life.
Sadly, he had a better chance to survive and learn in prison than growing up in his poor Seattle
neighborhood. Yet even after overcoming his past and winning his freedom, Many is again being
threatened with deportation. Under the aggravated felony provision, he now faces deportation to
the country he left as a young boy.

At the age of seven, Many, his mother, and his two older brothers came to the United
States under horrific conditions. After their home country of Cambodia was pulled into war
when the United States began bombing along the Vietnam/Cambodia border, the brutal Khmer
Rouge regime came to power. Many’s family was captured by the Khmer Rouge army, separated
from their father, and forced from their home into the jungle. There they spent almost an entire
year roaming around and foraging for just enough food to survive. In 1980, Red Cross workers
found the family among the sick and the dead and placed them in a refugee camp.

Over the next four years the family bounced around from camp to camp, uncertain of
their fate or the fate of loved ones left behind. They assumed the worst. When Many’s family
made it to a refugee camp in the Philippines, he began to pick up English and realized he was “a
pretty smart kid.” Yet life in the camps was dreary and they wete willing to sit through
incomprehensible “Jesus movies” just to take their mind off tragedy.
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On April 14, 1984, Many’s family arrived to the United States as refugees. Their first
destination was Richmond, Virginia, a place where Many realized nobody there was like them.
Scared and alone, their first days in the country came without any acculturation assistance. In
their strange new environment, they were placed in low-income housing, given a welfare check,
and left to fend for themselves.

A year later Many’s family decided to move to Seattle where other Cambodians they
knew had been placed. There they sought solace among others who understood their trauma.
Though these bonds helped, they could do little to assist Many when it came to actually
succeeding in America.

Refugees, Many says, face many more obstacles than immigrants who willingly come
here to work. Being forced from their homes to escape death, they are often unprepared for
adjusting and still troubled by the sufferings of war. For Many, this abrupt move was especially
tough because he came from a country of very different traditions. Because his mother could not
speak English and did not understand American customs, she could not advise him about school
nor could she easily seck help from others. She had never been educated and most of the other
elders had been farmers back home. None of them knew what dreams he could have here.

Life at schicol was not much better for Many either. After his experiences with learning in
the refugee camps, Many found the “alternative school” he was placed in completely unfit to
teach him. “T didn’t Jearn anything there, it was just too damn easy. They didn’t expect anything
from us, just to not cause any trouble.” He notes that half the girls there were pregnant and
almost all the guys were involved in something illegal. “How do I fit in with that?” he
questioned.

Meanwhile in his neighborhood, Many faced the frustrations of poverty and
discrimination. He always wondered why he could not have the things that other kids had. Kids
at school would pick on Many for being different and poor. Riding the bus homs from school,
they weuld make fun of him for getting off in the “projects.” They would also tell him to “go
back to his country.” Many didn’t know how to respond so sometimes he would get into fights
over it.

In his elementary school ESL class Many befriended a group of guys from similar
backgrounds who had comparable problems. Growing up together, they became very close. As
other kids would pick on them, they would stand up for each other. “If our friend got jumped, we
didn’t think twice. We'd go get those guys.” Soon Many fell into the “tough mentality.” If he did
not fight, the other guys might Iook at him as weak. Sometimes he would have to steal to prove
himsclf. And if someone would get in trouble with the law, he would never snitch.

Many and his large group of friends went everywhere together, something he says is
common among Cambodians. To him they were a much-needed support group, but to police they
were a gang. In the late 1980s, when gang life in Los Angeles was being popularized, the
hysteria attached to Many and his friends. “We were never a gang, that title was given to us,” he
explained.

As Many beeame older, life on the street grew continually faster paced and he found
himself committing worse crimes to get by, Fighting and stealing were not optional for Many,
but rather a way of life. “You don’t really think you’re wrong "cause everyone in the
neighborhood is deing the same things,” he explained. As the life of crime escalated, Many
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found himself trapped, To get the increasing amounts of money he needed, Many began to get
involved with drugs and guns. When Many was eighteen, he drove the getaway car in a home
invasion. The victim was held at gunpoint and threatened with death along with her nephew and
two nieces. Many was caught for a robbery and sent to prison.

Over the next six years Many was in some form of detention. He spent three plus years in
prisen and more than two in immigration detention. Sad but true, it was here that he would have
the opportunity to cultivate himself while he had been unable to in his own neighborhood. Many
took advantage of the opportunity. In prison he read books, went to school, and learned the law.
Later he used this knowledge to petition for his release. After a tough battle, Many eventually
won his freedom.

In many ways, Many is a success story of the ambivalent criminal rehabilitation system.
Ironically, though, the same system he has persevered and succeeded through is the one
threatening to take away the legitimacy he has earned by it. Since 2002 when the United States
forced Cambodia to sign a repatriation agreement, the government has deported many people
fike Many and is threatening to deport him. He finds the damage from breaking up such familics
unnecessary, especially after the offender’s debt to society has been paid.

Many has not let this threat stop him from working to improve lives of kids from his
neighborhood who might fall victim to the same troubles he did. He has started a little league
baseball league for Cambodian youngsters and also tutors students at a local elementary school.
“] want to show them the options nobody showed me. These kids relate to me "cause I know
what they’re going through.”

Many’s life now is quite different than it was before. He is now martied, has a davghter,
and owns his own delivery business. Growing up, Many never realized how tough life was in his
neighborhood because his only other benchmark was a life of war. Now when he goes back the
ills are painfully blatant to him. In July 2010, the governor of Washington granted Many a
pardon—a significant step that could eventually allow him to remain in the United States.
Though he has prepared himse!f to be separated from his family, for others he says, “it would be
a disaster.” That’s why he works tirelessly to help them. “I just wish someone would’ve gave me
these toels back then, 1 really think I could have made it.”

Touch Rin Svay

The parents of Touch Rin Svay were among those who fled the killing fields of the Pol
Pot regime, ending up in a Thai refugee camp. Touch was born in that camp, and, like thousands
of other Cambodians, his family was eventually admitted to the United States as refugees. Touch
grew up in Portland, Maine, and joined the Marines. At the age of twenty-two, however, Touch’s
life took a disastrous turn. He crashed his car while driving drunk, and his own sister, a
passenger, was killed. In an awful twist that is one of those “only-in-America” stories of justice,
Touch was convicted of manslaughter. The tragedy does not end there. Once Touch completed a
term of eighteen months in prison, he faced deportation Cambodia, a land with which he is
totally unfamiliar.™

Mao So

&3 Seth Mydans, Dead End for Cambodians Who Grew So American, NY TIMES, Aug. 9, 2002, at A3.
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Mao So was one year old when he left Cambodia in 1979. His grandmother took him
across the border to Thailand, and from there, to the United States. Growing up, he always
belicved that she was his mother. Only when he was about to be deported did she tell him that his
real mother was living in Cambodia. When he was fourteen, he began to sell drugs to fellow
students at Santa Ana High School. At fifteen, he could make $500 in a day. He joined a gang
and dropped out of school. He worked his way up in the gang until he was handling drug deals
throughout the United States. Mao had twenty atmed men working for him and sold cocaine,
ecstasy, and “anything you can think of.” Eventually, he was caught after he paid cash for an
Integra. He pleaded guilty to drug charges and served two and a half years of a five-year
sentence. By the time of his airest, a rival gangster had put a price of $225,000 on his head. Mao
was eventually deported in December 2002,

Sor Vann

Not all the potential Cambodian refugee deportees are murderers, drug dealers, or gang
members. One returnee, Sor Vann, was a thirty-four-year-old construction foreman in Houston
who was charged with indecent exposure — for urinating in public.”” He was placed on six
years’ probation. He was caught urinating in public again just one month before his six-year
probation was completed. Although the offense was only a misdemeanor, violating probation
was a felony, and he served four years in prison.56 He has a wife and two young children in
Houston, Tcszz(as, Before he entered the United States as a refugee, the Khmer Rouge murdered
his parents.’’

Louen Lun

Louen Lun, who escaped the killing fields as a baby, committed a crime as a teenager: He
fired a gun in a shopping mall as he fled a group of black teens.*® Charged with second-degree
assault, he served eleven months in county jail. For the next six years, he lived as a model
Ameriean, building a family and maintaining steady employment.”® Louen decided to apply for
citizenship, and after two years he thought that the INS would finally approve his application.
When he showed up at the INS office, he was incarcerated and held for deportation because of
his prior conviction.®® Within twe weeks of his arrest, Cambodia si gned the repatriation
agreement, and, in May 2003, the United States deported Louen to Cambodia — twenty-two

%1 See Richard C. Paddack, Cambodia’s Black Sheep Return fo Foid, LA TIMES, Mar. 28, 2003, at A27:
8 Mydans, sugra note 53; Genevieve Roja, Sirangers in a Strange Land, HYPHEN MAG., Summer 2003, at
35,
58 Paddock, supra note 54.
57 id.
58 Deborah Sontag, /n a Homeland Far From Home, NY TIMES, Nov. 16, 2003, § 6, at48.
5 1d.
50 |d.
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years after he first arrived in America.®! For Louen, leaving the United States forever means
being separated not only from his mother, but also from his wife and two young daughters.® &

Yuthea Chhoueth

Yuthea Chhoueth grew up in a rough Sacramento neighborhood. At eighteen, his attempt
to 1ob a bank was foiled, but that was enough to get him a three-year stint in federal prison.®
After his release, U S immigration authorities required him to check in on a regular basis and to
stay out of trouble.* More than a dozen years later, Yuthea was caught driving without a license.
Ironically, he was traveling to the INS for his routine visit.%® The problem was that the traffic
infraction made him a parole violator, and he had to go back to jail. To make matters worse, the
violation made him deportable. When travel documents are obtained, authorities plan to remove
Yuthea back to Cambodia — the land he fled as a toddler.%

The examples do not end there. Most potential deportees are men who are the primary
wage-earners for their families, who have lived in the United States for more than twenty years.67
Some Cambodian 1efugees facing removal, however, are women. For example, one woman faces
deportation after serving three years in jail for disciplining her children with unlit incense sticks.
She is a single mother whose parents have died; the father of her children abandoned the family.
Her children, who were born in the United States, will be placed in foster care when she is
deported.68

The enviromment that many young immigrants and refugees falt into on their arrival in
the United States is a far cry from images of Amnerica that their parents have in their minds prior
to arriving. Consider the world experienced by many young Cambodian refugees. Criminality in
the Cambodian and other Southeast Asian refugee communities presents a serious challenge.
Even back in 1990, when Southeast Asians made up only 1.5 percent of California’s population,
of the roughly 9,000 wards of the California Youth Autharity (the state’s most incorrigible

o id.
521d.
83 Shonda Swilley, Deported to Cambodia: A Love Story; A Sac State Student Follows the Man She
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youth), 4.5 percent were Southeast Asians.®’ Reflecting California’s gang wars, many were
young Cambodians. By 2000, an analysis of juvenile arrests in San Francisco and Alameda
(including the city of Oakland) counties in California disclosed that Cambodian and Vietnamese
youth have “higher arrest and recidivism rates as compared to most other racial and ethnic
gmups.”70

‘What explains the relatively high levels of criminality in the Cambodian refugee
community? Criminologists, social scientists, parents, and the criminals themselves offer a
variety of explanations. All of these explanations seem to flow from refugee status itself.

Refugee Camp Environment and Experience. The experience and environment for refugees at the
camps prior to entering the Umted States was not positive. Food and simple shelter was provided
by a staff that was overwhelmed.”" Activities were scarce and there was little opportunity to be
productive.” Men, the traditional “rulers” of the home, had lost control, and as one said: “I
watch my children grow up behind barbed wire. . . . We [have been] here two years. And what
can I do? What do I do? Nothing.””

Bost-Tranmatie Stress Dizorder. The task of acculturation is mommm formany neweonmers, but

Cambodians, who are ethnic Khmer, ardived with other ehalienges.™ Many parents who survived
the traumaof Dol Pot's amw«:ntudc were i shock and continge to suffer fror post-tiatmatic
stresy disorder (PTSD) Sonie xdugw:-, suffered fong instances of staivation, which caused
lﬂng,—lum mental Ll(.termrﬂrmn " Many childrenare Jeft unsupc:mscd hecause their parents
experience-deprassion.”” Even when at home, a parent may teinainisolated in wearner, still
depressed over the loss of a loved one in Cambodia,”

% |d. Southeast Asians also-made up 8.5 percent of thie 1991 incoming freshman class at the University
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77 Susanna J. Ko, Examining the Contribution of Ethnic. Attitudes, Colleciive Self-Esteem, and Spirftuality
o De/lhquent Behavioral Outcomes among Cambodian Adolescents: An Exploratory Study (2001} (PhD
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Disruption of the Family. Refugee status itself can disturb the conventional family relationships
and structures. Individual members negotiate new surroundings without familiar cultural cues.”
The rates at which different family members adapt may be poles apart, placing strain on
refationships and producing discord.®

Cultural Challenges to Parental Control. The new environment into which Cambodian refugees
to the United States are thrust could not be more different than from where they came. Their
family otiented, Southeast Asian farming civilization was based on a “highly stratified social
order.”®! Gender roles, deference to elders, and respict for parents were understood, and children
accepted, without question, that they were perm.mcm iy indebied to their parents. 82

Poverty. Cambodian refugees are poor. They earned 35,120 per perv.on in 1990, compared to
$14,143 for all Americans, and $18,709 for other Asian Americans.” A decade later, there was
little improvement, as 37 percent of Cambodian households were making less than $12,000 a
year.® The 2010 U.S. Census reveals that 11.3 percent of Americans mcrall hve in poverty
compared to Cambodian Americans who had a poverty rate of 18.2 percent.® Lacking higher
valued human capital skills in the U.S. labor market, many adults had to take on more than one
minimum-wage job, at the expense of time to supervise their children.® Sociceconomic and
immigrant status often combine to exacerbate the problem of delinquency as parents work long
hours and are thus unavailable to their children.®” The limited English-speaking ability, financial
pressures, and traumatic cffect of war on parents add up to setious emotional separation in
families. “[R]efugee youth may feel reluctant to burden mothers and fathers with problems that
seem unimportant compared with their parents’ need to make a living ina stran§e country, and to
deal with a past filled with suffering that the children only dimly comprehend.”

7 Ko, suprancte 77, at 24.
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center%E2%80%99s-research-asian-americans-does-not-flully-capture-southeast-agsian-american-
experience.
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Low-Income Neighborhoods. Because of refugee status, the resettlemﬂnt process, and poverty,
most Cambodian refugees live in low-income neighborhoods.* Not surprisingly, the
neighborhood environment hdh a great impact on how children deveélop, espeeially when the:
nexghborhood is dangerous.”® When danger urks, seeking out a sirategy that provides protection
is natural ' The poverty rate among Southeast Aslans is compardbie fo that of blacks and
Latinos, and the rate for Cambodians is the lowest. ™ Sowmie reseaichers haveidentified ihe
connection between poverty and delinquency: “socioeconomic status is consequential for violent
offending primarily because it affects the cultural contexts encountered by youths (e.g., family
and peer contexts) and thus indirectly shapes the learning of cultural definitions about violent
delmquency

Poor Academic Performance.Youngsters who get bad grades, who are unenthusiastic about
school, and who are truant are more likely to show signs of delinquency.”® Little formal
education was afforded to refugee children while they were in the camps. After arriving in the
United States, few were provided with bilingual education or ESL classes in school.”® Many
Cambodian youth simply did not have happy experiences in school or in other social
environments because they ooked and sounded “foreign.”® In addition, parents were clueless as
to their children’s experiences.”’

The Gang As Family. The comradery of gangs offers a surrogate family for many Cambodian
youngsters.”® As many children reject their parents” culture, but also do not find themselves a
part of the American culture, they may become disillusioned.®® They search for acceptance and
often find a sense of common understanding with their peers who are experiencing similar
feelings of ostracism from mainstream and Cambodian culture.'™ Once they find a place where
they have a sense of belonging or feel comfortable, they may assume the ethics of their friends,
rather than those of their elders.'®’ Sometimes those values are not good and can lead to

8 Alex Tizon, A New World of Crime and Gangs - The Lure of the Streets is Stealing away the Children
of Southeast Asian Refugees, SEATTLE TivES, Feb. 8, 1994, at A1.
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delinquency.'™ For many Cambodian teens, the popularity of gangs is a response to feeling
isolated from their familics as well as from their peers of other backgrounds. Often, young
Cambodians cite the need for protection as a reason for joining gangs.

V. Alternatives to Deportation

The current deportation process should include alternatives to automatic removal from the
United States. Rehabilitation of individuals with eriminal convictions was a critical issue in
Section 212(c). Immigration judges were able to consider the testimony of friends, family,
employers, probation officers, and counselors to decide if the person had sufficiently
rehabilitated his or her life. Naturally an individual’s crime, time spent in prison, current living
situation, character, family support, employment, and personal efforts at rehabilitation came into
consideration. Unlike their U.S. citizen counterparts, noncitizens face double punishment for
their crimes. First, they must complete their sentence and second, they are exiled from their
home and family. Deportation is the most final and permanent punishment an individual can
face.

To implement a more passionate removal process, space should be provided, at the very
least, for the voice of the respondent and his or her family and community to be heard. The
reinstatement of Section 212(c)—type relief is a starting place. In this way, the immigration judge,
wha is in a good position to assess the individual facts, can consider evidence of rehabilitation,
atonement, remorse, family support, and prospects for the future.

Those who supported eliminating Section 212(c) relief for aggravated felons in 1996 were
frustrated with the way in which immigration judges exercised discretionary relief. '™ “The per se
bar for some felons can be seen as a legislative attempt to control the exercise of discretion by
saying that no circumstances could justify relief from depertation when the crine s one
classified as an ‘aggravated felony.”™ ™ Much of that goncerin was averblown. [n fact, as the pre-
1996 cases demonstrated, obtaining Section 212(c¢) relief wag not automatic,'** Furthermore,
immigration judges who granted Section 212(c) relief routinely warned respondents that if they
recidivated, the exercise of favorable discretion again in the future was unlikely and deportation
would be ordered.

Yet, the concern that opponents of Section 212(c) relief had that immigration judges were too
lenient, should make us wonder if some other options ought to be available to immigration
judges. Under the pre-1996 framework, the judge handling the case of a long-term resident (at
least seven years) who was convicted of an aggravated felony had two choices: to deport or to
grant Section 212(c) relief.'*® In cither scenario, the respondent had no further contact with
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government officials after the order was enforced. One wonders whether something short of
deportation could be created that would address concerns raised by both the proponents and
opponents of deportation.

Given the special challenges faced by groups such as Cambodian refugees and other low
income immigrants, a system that adopts a rehabilitative approach to justice might be most
appropriate. A relationship-building theme onght to be central to that approach, because their
children need assistance with relationship-building in the family and with community. What
some term relational justice'®” — with the goal of avoiding injustice and promoting legitimacy
and good relationships ~ makes a good deal of sense as a set of guiding principles for the
removal process. This set of principles is capable of being translated into practice. Experts in
relational justice may approach criminal justice from diverse backgrounds and philosophies.
They share an understanding, however, that problems result from relationships that have failed,
“between individuals, between individuals and institutions, and between individuals and
cominunities,” and that societal justice is all about repairing those relationships.!*®

A relational or restorative approach is premised on the goal of rehabilitating the individual,
sometimes using group therapy, counseling, and even job training. ' Studies have demonsirated
that although socioeconomic factors such as poverty may lead to crime, families, schools, and
“informal social bonds” could play important roles in changing individual paths:

create an in-between option. They would do so by taking some evidence at an initial hearing and then

tater continuing the matter for several months {(sometimes for more than a year) until eventually holding a
final hearing. That way, the judge created an informat probationary period, during which time he could get
a sense of how the respondent would behave. The experience of other immigration attorneys was similar:

The award of 2 [212(c)] waiver depended not only on the nature of the criminal conduct, but zlso on the
immigrant’s life after committing the crime. Like a parole board, the immigration judge would look at
whether the individual had genuinely rehabilitated. As in the case of an inmate who will face a parole
board, the immigrant could conform his or her conduct to the expectations of the reviewing body. But
unlike in the parole board context, where reviews take place during the course of a sentence, the waiver of
deportation process could also serve as a forum for considering the long term record of those persons
against whom deportation proceedings were initiated years afier they had committed their crimes and
served any criminal sentences. This waiver process protected the interests of the immigrant who may have
built a life of work, family, and community based on the understanding that his or her past conviction
would not lead to deportation. It also protected the interests of alt of those whose lives were intertwined
with that of the immigrant, including family members, employers, and the employees of immigrants who
operated businesses. In practice, approximately half of the long time permanent residents who sought relief
from deportation were granted such relief.
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Consistent with a sociological theory of adult development and informal social control, . .
. we found that job stability and marital attachment in adulthood were significantly
related to changes in adult crime — the stronger the adult ties to work and family, the less
crime and deviance oceurred. . . . Despite differences in early childhood experiences,
adult social bonds to work and family had similar consequences for the life trajectories of
the 500 [identified juvenile] delinquents and 500 controls [i.e., non-delinquents in
adolescence]. In fact, the parameter estimates of informal social contro] were at times
nearly identical across the two groups.'*

Focusing on restoring relationships apparently is time well spent in terms of reducing recidivism.

In contrast to the incapacitation view of justice as simply an “instrument of social control for
protecting the innocent from the guilty,” relational justice is premised on a belief that individuals
are capable of change:

to improve if they are given guidance, help and encouragement; to be damaged if they are
abused or humiliated. It emphasizes respect for human dignity and persenal identity. It
looks more toward putting things right for the future and to make things whole than to
punishing the past (although the latter may semetimes be part of the former). 1

This philosophy seems quite relevant in the deportation context, where the respondent has
already served and completed a sentence for the criminal offense. The deportation setting is all
about the future. That is where guidance and encouragement to become reincorporated inlo the
community makes so much sense.

Relational justice recognizes that conventional criminal justice institutions (i.e., courts,
police, probation departments, community agencies), who, hopefully, would understand the
approach, are not solely responsible. “Informal networks,” including family, friends, neighbors,
employers, and perhaps even victims, must step up to make the process work.

Proponents of relational justice point to an additional set of values that needs to be engrained
in the system if it is to work properly:

[A]l those involved in the criminal justice process should treat people with whom they
come into contact — in whatever situation or capacity — with courtesy, dignity and
respeet. This may seem obvious, but it is all too easily overlooked in practice. It requires
people to be prepared to stop and listen, to answer questions and hear arguments or
complaints, and to give reasons for decisions. . . . It seeks to preserve a sense of being
valued as a human being, and of some hope for the future, even if the person has done
something dreadfully wrong. . . . It tries to respond not only to situations as they present
themselves, but also to look for unspoken signs that a person may need an explanation or
reassurance, and to remember those who may be worrying unnoticed or unseen,'?

The current removal process for aggravated felons who have grown up in the United States
contains none of these components or values. Relief is altogether foreclosed for them.

110 {d: at 83.
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Information on their lives, their families, their community, and their rehabilitation are deemed
irrelevant. The immigration laws have made deportation an extension of the criminal justice
process.

Although a rehabilitative approach to deportable immigrants and refugees should inspire
new, creative options, the criminal justice system itself provides some examples that might be
considered. Some standard options are available prior to trial, while others may be considered
after a finding of guilt. Consider the use of probation office reports and recommendations,
pretrial diversion programs, group therapy, anger management, drug rehabilitation programs, and
comununity service options. Some jurisdictions have adopted restorative justice or relational
justice programs that have an underlying premise that may be particularly appropriate to consider
as an alternative to the deportation of noncitizens. If one assumes that an immigrant and refugee-
receiving country bears some responsibility to assist in the adjustment of newcomers to their new
culture, then a program that responds to criminal behavior in a manner that seeks to repair
damage to the community and/or to encourage the respondent to take responsibility for his or her
actions on the road to rehabilitation is worthy of consideration.

The probation officer or department entity that is such a critical part of the criminal
justice system offers ideas to consider. Probation is a postconviction process that serves as an
alternative to incarceration. Its fundamental raison d’étre is the reformation of the defendant in
the society in which he or she must eventuaily live. The defendant is released under the
supervision of a probation officer and is subject to reasonable court-imposed conditions.!**
Probation officer reports are critical to the process: “A probation report is a written account of
the probation officer’s investigations, findings, and recommendations regarding the defendant’s
fitness for probation. The purpose of this report is to assist the sentencing judge in determining
an appropriate disposition of the defendant’s case after conviction.”'"®

Besides information on the basic facts of the case and erime, the report can include
information on prior eriminal conduet, the defendant’s secial history, family, education,
employment, income, military service, medical and psychological history, an evaluation of
factors relating to the disposition, recommendations, and a reasoned discussion of aggravating
and mitigating factors affecting sentence length or whether imprisonment is even necessary.’'®
The use of probation-type reports may even satisfy the harshest enforcement supporters.
Cengressman Smith, one of the critics who dismantled the old Section 212(c) relief,
subseguently acknowledged that deportation should not always result. He suggested that
immigration officials exercise prosecutorial discretion and not seek deportation in hardship
cases. Fux;t]};ermore, he suggested that agents should identify hardship aliens who would not be
deported.

In diversion programs, criminal cases are “diverted” out of the criminal justice system. In
such programs, courts generally require offenders to participate in a treatment or rehabilitation

"1 David. H. Melnick, Comment; Probation in California: Penal Code Section 1203, 50 CAL. L. REV. 651,
652-53 (1962),
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program in lieu of being incarcerated. Criminal charges are dropped upon successful completion
of diversion programs, relieving offenders from being stigmatized with a criminal conviction.
Either the prosecution or defense counsel may offer diversion to offenders. Defense counsel may
wait until a defendant’s first court appearance and ask the judge to order an “evaluation for
diversion.” Those referred to diversion meet with a probation officer who conducts an
investigation and prepares a report regarding the suitability for diversion. The recommendation
may specify the type of program most suitable for the offender.

Requiring offenders to perform community service is another alternative. Here, courts
assign offenders to work, uncompensated, for nonprotit organizations or for governmental
organizations instead of serving jail time. Requiring community service holds offenders
accountable by making them repay society and encourages a more positive connection with the
community. Local community service coordinators or probation officers administer community
service orders. The orders often involve work in community centers. Community service is
usually imposed in conjunction with other forms of punishment, such as probaticn, fine, or
restitution.

In ancther option, courts order offenders out of their homes fora fixed term and place them
in group living arrangements, such as a residential treatment facility. Under this scheme, clinical
and counseling staff provide regular mentoring, counseling, and treatment for drug abuse to
offenders. Clients receive treatment for substance addiction and alcoholism. The program may
offer one-on-one counseling, group therapy, educational lectures, relapse prevention groups, and
individualized treatment. The goal is for residents to learn to become self-sufficient, contributing
members of society.

The world of corporate fraud prosecutions also suggests an interesting tool that could be
useful in developing alternatives to deportation for criminal aliens. In response to the extent of
corporate scandals, federal prosecutors have adopted strategies to manage the complexity of
prosecutions and to foster better behavior on the part of corporations.’'® For example, by using
prosecution guidelines set forth in the Department of Justice's famous McNulty Memorandurmn,
prosecutors can elect to defer presceution in cases where the corporation cooperates with
investigatory agents and takes remedial actions to remedy its illegal behaviors.'t” This
culminates in a deferred prosecution agreement (DPA) between the government and the
corporation, which is essentially a form of probation, ot "pretrial diversion," where the
govemm]evr;:t suspends charges against the company if all the details of the agreement are
fulfilled.”

Prosecutors agree not to pursue the charges and to dismiss them with prejudice after a
period of time (generally between one and two years) if the corporation honors all of the terms of
the agreement, In return, corporations undertake reforms, pledge active and complete
cooperation with the ongoing investigation, and pay substantial civil penalties and victim
restitution. Companies will often be required to engage the services of a monitor or examiner
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. . . N . . 2
during the diversion period to review and report on compliance efforts.'>!

DPAs provide tremendous rehabilitative incentives to the corporations that are party to
them. This innovation in the world of corporate scandal where billions of dollars may be
involved and the lives of officers, board members, employees, and shareholders are at stake is
adaptable to the criminal immigrant deportation setting. Why not monitor and impose conditions
on such individuals for a reasonable period of time to see if rehabilitation is possible? Why not
provide government attorneys or immigration judges with the authority to implement similar
behavioral conditions?

The idea behind many of these options is not simply that imprisonment may not te
appropriate, but that rehabilitation is a real possibility. In the same vein, analogous eptions in the
immigration enforcement context ought to recognize that rehabilitation is not only a possibility,
but ought to be promoted given the background and cireumstances of groups like refugees and
other noncitizens who resettled in challenging environments. Beyond the benefits to the
individual, the family, the community, and the entire society stand to gain from a constructive
rehabilitative approach. In contrast, the destructive forces of deportation wreak havoe on all the
parties and their relationships.

V. Conclusion

In a review of the highly acclaimed film The Bays of Baraka, a documentary about a group of
at-risk, inner-city boys from Baltiinore who are transplanted to a tural two-year boarding school
in Kenya, L4 Times movie critic Kenneth Turan wrote:

[The film’s] greatest service is in shining a light on a problem many people don’t want to
talk about: our willingness to throw away the lives of kids who grow up in dangerous
neighborhoods far from quality schools, The enormous potential of these children, how
cagerly they respond to the kinds of educational opportunities more fortunate young
people take for granted, should make us wonder how society let things get this bad.'?

By deporting noncitizens who have grown up here, we essentially “throw away” their lives.
Ridding the country of noncitzen criminals may have the ring of an admirable goal at first blush;
however, the policy overlooks several considerations when it comes to long-term residents. The
first is the impact the policy has on family members and employers. Second, many deportable
foreign nationals have resided in the United States since infancy. Third, the policy suggests that
the criminal justice system is a failure for noncitizen criminals who already served their
sentences, implying that they continue to pose a public security threat.

Rethinking removal and developing reasonable approaches to the challenges presented by
criminality in immigrant communities from a community-based perspective may seem
complicated. But something is terribly wrong with a system that results in the deportation of
individuals who entered the country as infants and toddlers, when their criminality is the produet
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of their U.S. environment. Short of a total bar on deportation (that actually may be appropriate
for some categories like refugees), policymakers should be urged to provide a discretionary
alternative to deportation — especially one that helps to build community. If we are interested in
taking responsibility as a society for the environment that has resulted in high crime rates among
certain immigrant and refugee communities, we have to roll up our sleeves and move forward,
rather than remain paralyzed by the difficulty of the task.

In our hearts, we know that deportation is not always appropriate, especially when our
country bears culpability for creating the problem. It our souls, we know that when we tepatriate
refugees and immigrants who have grown up in our society, we further destroy a family at a time
when the family needs, more then ever, to be whole. The right response requires the involvement
of the family, community, school, neighborhood, and government institutions. But policymakers
must first provide the opportunity for us all to assume our responsibilities by giving the potential
deporiees a second chance.
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Department of Homeland Security, there were approximately 240,000 undocumented Indians
alone in 2011, making India the seventh-highest country of origin for undocumented individuals
in the United States.” Additionally, South Asians, especially those from Bangladesh, India and
Pakistan, are often separated from their families for years at a time as a result of the family and
employment visa backlogs. As a result, immigration reform is of the utmost importance to the
South Asian community and it is essential that such reform encompass large-scale change that
unites families, provides individuals and their family members with options to obtaining visas
and citizenship, and ends unjust enforcement measures that have resulted in racial profiling of
our community members, particularly in the past decade.

The United States is a nation that was built by and thrives upon the hard work of immigrants.
Socially, culturally, and economically, South Asian Americans and all immigrants contribute to
the strength of our nation and its success both nationally and internationally. The happiness and
success of our community directly contributes to that of the country and without just and humane
avenues towards these goals, our nation does not move forward as a whole. SAALT urges that
comprehensive immigration reform make all-encompassing changes because only then will we
create an immigration system that is just and humane for South Asian Americans, all immigrants,
and the country as a whole.

COMPREHENSIVE TMMIGRATION REFORM MusT BE HOLISTIC IN ORDER TO TRULY BENEFIT
SOCIETY

South Asian Americans contribute to our society in numerous capacities, socially, culturally, and
economically. Our community members fill the gaps in low- and high-skilled jobs, start their
own businesses, provide support to their loved ones, and desire an education and opportunity like
any other American. Unfortunately, the current immigration system often does not allow South
Asian Americans the opportunity to achieve these goals for the betterment of themselves, their
families, or our society. Not only do they face numerous barriers to obtaining status, but they are
often separated from their families, not provided with effective worker protections, suffer the
consequences of harsh enforcement measures frequently based in racial and religious profiling,
and denied due process, basic human rights, and ancillary services and benefits, such as health
care. All of these issues make it increasingly difficult for South Asian Americans as well as
many other immigrants to successfully contribute to our country and therefore, impinge upon our
progress as a nation.

In order for South Asian Americans to effectively contribute to society, these barriers and
penalties must be eradicated. SAALT urges that immigration reform (1) creates accessible and
affordable pathways to legalization and citizenship for all undocumented individuals; (2) keeps
families together, eliminates visa backlogs, and increases caps for family and employment visas;
(3) creates legislation that provides equal immigration benefits and protections to and prohibits
discrimination against same-sex couples; (4) provides avenues and protections for immigrant
workers and their families; (5) rejects enforcement-only approaches to immigration and
terminates racial and religious profiling; (6) ensures due process and human rights standards for

* HolTer, Michael, Rytina, Nancy, and Baker, Bryan, U.S. Department of Homeland Security, Estimates of the
Unauthorized Immigration Populations Residing in the United States: January 2011 (March 2012) available at
it/ statisics/publication: il pe 2011.pdf
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immigrants, including within the detention and deportation system; (7) creates policies that
support the empowerment of women, including victims of domestic violence and trafficking; (8)
provides access to services and benefits, including health care, regardless of immigration status;
and, (9) promotes support for integration programs, including English as a Second Language,
and naturalization.”

Tt is only with this holistic approach to immigration reform that South Asian Americans and all
other immigrants will be able to effectively contribute to our society in a way that allows our
nation to flourish, prosper, and succeed.

EMPLOYMENT-BASED IMMIGRATION CAN ONLY BE EFFECTIVE IN CONJUNCTION WITH
FAMILY-BASED IMMIGRATION & OTHER REFORMS

A significant portion of the South Asian community in the United States is made up of both low-
wage and high-skilled immigrants. These community members often face a range of
immigration challenges that inhibit their ability to stay in the country, be reunited with family,
and seek opportunities to advance their careers and establish new ventures. In particular, South
Asian Americans make up significant portions of H-1B visa holders;’ H-2B visa holders; L-1
visa holders;" science, technology, engineering and math graduates; and, entrepreneurs in the
science and technology industry. Unfortunately, many of these immigrants face poor workplace
conditions, sometimes including wage discrimination and theft,” barriers to job mobility,® delays
in background checks, visa caps, and long wait times for employment-based green cards.® Tt is
essential that immigration reform eliminate these restrictions that impinge on the development of
our society by eliminating the backlog and country quotas, increasing visa caps where relevant,

* These standards of comprehensive immigration reform have been called for by the National Coalition of South
Asian Organizations (NCSO), a coalition of 41 groups around the United States that works closely with South Asian
immigrants, including aspiring citizens. National Coalition of South Asian Orgamizations, South Asiun
Organizations Call for Just and Iumane Reform of the Immigration System (February 1, 2012) available at
hitp://sanit org/wp-content/uploads/2012/09/South-Asian-Organizations-Call-for-Just-Humapne-Immmsration-
Reform.pdf.

* In 2011, approximately 147,290 Indian nationals alone were admitted under the H-1B program. U.S. Department
of Homeland Secunty, Oflice of Lmunigration Statislics, 2011 Yearbook of Immigration Statistics (September 2012)
available at hip:/fwww.dhs. pov/sites/defauit/files/publications/immigration-
staiistics/yearbook/201 /ois_yb_2011.pdl.

®In 2010, approximately 35,000 Indian nationals alone were issued L-1 visas. U.S. Department of State,
Nonimmigrant Visa Statistics, Nonimmigrant Vise Issuances by Visa Class and Nationality (2010).

" National Council of Asian Pacific Americans, 2012 Policy Platform: Framing Issues and Recommendation fo
Improve the Lives of Asian American, Native Hawaiian and Pacific Islander Communities (2012) available at
Lttpi//ncapronline.org/index 116 705981300 pdf.

® For example, H-1 and L-1 workers face difficulties changing jobs or oblaining promotions because their
imumigration status and green card applicalion are tied to theur sponsoring employer [or a specilic position. See e.g.
U.S. Citizenship and Immigration Scrvices, Inferim Cuidance for Processing I-140 Employmeni-Bused Immigration
Petitions & [-485 & 11-1B Petitions Affected by the American Competitiveness in the Twenty-First Century Act of
2000 (2005) available at

hitp/Avwwn 2ov/USCIS/Laws/Memomanda/Static Files Memoranda/ Archives2%201998 -

2008/2005/ac2 1intrn:1 22705 pdl

? See U S. Department of State, Visa Bulletin for I'ebruary 2013, No. 53, Volume 1X (February 2013) available at
httpo/Awww travel state. gov/visa/bulletin/bullettn. 5856 huml.

3
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allowing for visa portability, expanding the number of annual employment-based green cards,
and ensuring worker protections, to name a few.

However, these changes alone will not fix the problematic nature of our immigration system. In
fact, changes to the employment-based immigration system alone do not necessarily benefit
applicants in a holistic way. Many applicants for employment-based status also have family
members for whom they would like to petition and the contributions of whom allow the worker
applicant to further succeed and contribute to American society in a cultural, social, and
economic manner. Family-based immigration is essential to ensuring the continued vitality of
our sol%iety because America benefits when immigrant families come together and support each
other.

Immigration reform must unite families, not separate them and keep loved ones apart for months
or years. As of November 2012, approximately 4.5 million people were awaiting their family-
based immigration visas and approximately 4.6 million were awaiting their employment-based
immigration visas.'' Of these millions, approximately 332,846 are Indian, 161,896 are
Bangladeshi, and 115,903 are Pakistani.'* Though the available statistics are limited to the
countries with the highest application rates, these numbers mean that more than 610,645 of the
immigrants separated from their families while awaiting the resolution of these backlogs are
South Asian. Additionally, some South Asian Americans have been known to wait nearly ten
years for certain employment visas and eleven years before obtaining their green cards from a
sponsoring U.S. citizen sibling.'® For our community members without family or support in the
United States, this waiting period is even more detrimental to their integration and success in this
country. Furthermore, individuals from Bangladesh, India, and Pakistan are no longer eligible
for diversity visas in 2013 because they have reached the cap over the last five years."

Immigrants come to the United States to improve their lives and contribute their skills to the
American economy. They work hard, pay taxes, buy property, and greatly contribute to the
American economy, as well as our culture and diversity. However, many of their efforts are
thwarted by our current immigration system. In order for our country to fully benefit from the
strength of the South Asian community, families must not be divided — they must be united,
workers, skilled and unskilled, must have immigration options; same-sex couples must be given
the same immigration opportunities. In truth, all of the previously mentioned reforms must
happen in order for our society to fully benefit. To invoke some change without others or worse,
at the expense of others, will not solve the issue. It will only deepen the already existing
problem and hinder our success as a nation.

19 See Asian American Justice Center, The Economic Impact of Family-Based Immigration available at

hiipc//www.advancingeguality org/atiaclunents/syysiwy g/7/Fanu Iy lnmigration y pdl.

'"'U.S. Department of Slate, Annual Report of Immigrant Visa Applicants in the Family-sponsored & Employment-

based Preferences Registered at the National Visa Cerner (November 1, 2012) available ar

%x}\p‘/’/xx'v»\\ .mvel state. gov/pdfWaitingListlernpdl.

“ld.

¥ U.S. Department of State, Visa Bulletin for February 2013, No. 53, Volume IX (February 2013) availuble at
77777 Itml.

U S. Department of State, Instructions for 2013 Diversity Immigrant Visa Program (2013) available ar

itp/ftzavel state pov/pd/DV_2013 mstructions. pdf.
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ENFORCEMENT-ONLY APPROACHES ARE DETRIMENTAL TO SOCIETY, PARTICULARLY WHEN
THEY ENGAGE IN PROFILING

For a significant amount of time, immigration enforcement has been on the rise, particularly in
the last decade. While there have been fewer border apprehensions, this decrease seems to be a
result of fewer people crossing the border under the current patrol programs.””> On the other
hand, deportation rates are now at their highest with over 400,000 people were deported in 2012
alone.'® Similarly, the number of individuals in detention almost doubled from 2001 to 2010,
rising to almost 392,000 individuals in 2010.'7 In fact, from 2009 to 2011, the number of Indian
national detainees has almost doubled every year, rising to approximately 3,438 in 2011."* By
next year, it is estimated that more than two million people will have been deported in the last six
years — that will be more deportations than there were from 1892 to 1997.'° Additionally, these
deportations frequently separate families, often through enforcement against the parents of U.S.
citizen children.® Tn fact, more families have been separated under enforcement measures over
the last five years, than have ever been separated, rising to almost one-fourth of the total number
of deportations from July 2010 to September 2012 %' As previously mentioned, separating
families only hinders the success of immigrants in the United States. Enforcement measures
must be just and humane, not focusing on those who commit minor criminal offenses or
unnecessarily separating families. Otherwise, these actions only further misdirect our resources
and inhibit our success as a nation.

Specifically, enforcement-only methods that target minority and immigrant communities through
racial and religious profiling not only violate our community’s civil rights, but also destroy
relationships with law enforcement and other government agencies and make all communities
less safe. For example, programs such as 287(g) and Secure Communities allow local law
enforcement agents to enforce federal immigration laws or check fingerprints of individuals
against immigration databases with the Department of Homeland Security, respectively. In
2010, 27,871 individuals were deported through 287(;.3,)22 and, in 2011, 78,246 people were

1> Golash-Boza, Tanva, Mapping the Shifi from Border to Interior Enforcement of Immigration Laws During the
Obama Presidency (January 25, 2013) available at iy.//siepdeportationsnow blogspot.cony/2013/0 1/ mapping-

shift-from-border-fo-interior 7232 htmi.
is

U.S. Departiment of Homeland Security, Remaval Statistics, Immigration & Customs Enforcement available at

hit (ce. gov/removal-stat
Natlonal Tmmigration Foru he Math of Immigration Detention: Runaway Costs for Immigration Detention Do

Not Add Up ro Sensible Policies (August 2012) available at

http/rvww immigrationforim.org/imagesiuploads/MathoflmmigrationDotention.pdf.

1% Simanski, John and Sapp, Lesley M., U.S. Department of Homeland Security, Annual Report: Immigration

Enforcement Actions 7()]1 (Seplember 2012) available at

Tttp/wvew dhis, o [ault/files/pul ons/immigration-statistics/enforcement_ar_2011.pd(

' Golash: B07a, Tany 17pmg the Shift from B’mdm 10 Interior I n/r)rcemenl af ]mmlgi ation Laws During the
30U mapping-

2y S Department of Homeland Sccurity, 287(g) Identified Aliens for Removal,
Enforcement (2010) available at http://www ace. povidochib/foia/reports/287g-mast:

S. Immigration and Customs
tats20100ct3 L pdf.
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deported through Secure Communities.” Additionally, local laws like Arizona S.B. 1070 and
similar copycat laws allow law enforcement to ask individuals about their status where there is
“reasonable suspicion” that the individual is undocumented.

These programs and thereby their resulting deportations are frequently the result of racial and
religious profiling. Individuals in the South Asian community are likely to be stopped or asked
about their status at disproportionate frequency based on stereotypes regarding those that are
“foreign™ or “un-American.” Already, stories have emerged of those who are stopped for minor
violations which are later dismissed, but only after removal proceedings are commenced,
sometimes separating families for over a year. The South Asian community has already suffered
many years of targeted enforcement, particularly post-9/11, which has furthered stereotypes
about South Asians and pushed community members into the shadows. For example, following
9/11, the National Security Exit-Entry Registration System (NSEERS) required certain male
nationals from predominantly Muslim and Arab countries to report to immigration authorities for
interviews and processing. As a result, approximately 13,000 men were placed in removal
proceedings, though not one was ever prosecuted for a terrorism-related crime,** This type of
immigration enforcement program that results in profiling has proven ineffective in the past and
diverts our limited governmental resources. Additionally, these programs deter South Asian
Americans from reporting crimes, sharing information, or serving as witnesses based on their
valid fears of being profiled and deported. They destroy our community’s relationship with law
enforcement and government generally, thereby, preventing us from reporting hate crimes and
incidents of domestic violence. In turn, if immigrants are afraid to seek out the assistance of law
enforcement and do not trust government agencies, this lack of communication and collaboration
only makes it harder for law enforcement and government to do their jobs and thereby, make all
of our communities and society less safe.

Additionally, programs such as employment verification have a detrimental impact on the South
Asian workers and business owners as well as all workers regardless of immigration status, and
therefore, further negatively impact our economy. The reliance that these programs place on
government databases is highly problematic as these databases have a high error rate. For
example, the Social Security Administration estimates that 17.8 million of its records contain
discrepancies related to name, date of birth, and citizenship status, 12.7 million of which involve
U.S. citizens.* Due to these errors, foreign-born lawful workers are thirty times more likely
than native-born U.S. citizens to be incorrectly identified and unauthorized for employment.®
On top of these issues with verification programs, there is also the risk that employers will
misuse the verification process to violate workers’ rights under the threat of reporting them to

# U S. Immigration and Customs Enforcement, U_S. Department of Homeland Sccurity, Secure Communities:
IDENT/IAFIS Inferoperability, Monthly Statistics ihrough Seplember 20, 2041 (October 14, 2011) available al
ltipi//w ww ice gov/doclib/Tory/se-stals/matonwideinteroperabilitystats-1v201 1 -o-date. pdl.

! South Asian Americans Leading Together (SAALT), In Our Own Words: Narratives of South Asian New Yorkers
Affected by Racial and Religious Profiling (March 2012) available ar htp:/isaalt org/wp-

Religigus-Profiling pdf.
 Office of the Inspector General, Social Security Administration, Congressional Response Report: Accuracy of the
Sacial Security Administrations Numident File (December 2006) available at

hitp:// stes/default ditAuti /odi/ A-08-06-26 100 pdf.

*Id.
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immigration or unjustly fire immigrant workers. These verification programs are counter-
productive to our nation’s economy and sustainability in that they negatively impact all workers
regardless of their status and disproportionately impact immigrant workers.

Finally, worksite enforcement actions, such as workplace raids, create increasing risk and harm
to all workers from U.S. citizens to visa holders to undocumented workers. With the current
state of labor violations and the lack of worker protections, these actions drive down wages and
labor conditions, interfere with workers’ ability to enforce their rights, encourage employers to
violate workplace conditions and wages under the threat of deportation, undermine the
prosecution of labor violations, and discourage work sites from employing immigrants.27
Without sufficiently protecting worker rights and enforcement mechanisms, these mechanisms
only inhibit the ability of immigrants to work and further damage our economy.

Like that of employment-based immigration, enforcement mechanisms must be addressed with a
holistic response to immigration reform. The problems within the current system must be
addressed as a whole in order for immigration reform to truly benefit American society socially,
culturally, and economically. To amplify an already enforcement heavy immigration system that
engages in activities that profile immigrant communities, particularly the South Asian
community, would be counter-productive and volatile to effective immigration enforcement as
well as the safety of our nation. Ilmmigration reform must reject these enforcement-only
approaches to immigration, terminate racial and religious profiling, and ensure due process and
human rights standards for immigrants, including within the detention and deportation system.
Only with the combination of these changes to immigration enforcement and the previously
mentioned pieces of immigration reform might our society move forward economically, socially,
and culturally.

RECOMMENDATIONS

Clearly, the current immigration system is more than flawed, damaging our ability as a nation to
move forward successfully. This system must be reformed in a comprehensive and holistic
manner in order to truly allow our society and economy to succeed. To reform pieces of the
system such as employment-based immigration or enhance enforcement that is already
detrimental to immigrant communities would only deepen the problem without providing holistic
solutions.

In order to thoroughly address these issues, SAALT urges that comprehensive immigration
reform take a broad-scale approach to immigration by:

(1) Creating accessible and affordable pathways to legalization and citizenship for all
undocumented individuals;

(2) Keeping families together, eliminating visa backlogs, and increasing caps for family
and employment visas;

# The American Civil Libertics Union, /C1 Worksite linforcement: Up to the Job?, (Jamary 26, 2011) available at
bitpi/raww achuorg/fles/asssts/ACLY Statement e Worksite f
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(3) Creating legislation that provides equal immigration benefits and protections to and
prohibits discrimination against same-sex couples;

(4) Providing avenues and protections for immigrant workers and their families;

(5) Rejecting enforcement-only approaches to immigration and terminating racial and
religious profiling;

(6) Ensuring due process and human rights standards for immigrants, including within
the detention and deportation system;

(7) Creating policies that support the empowerment of women, including victims of
domestic violence and trafficking;

(8) Providing access to services and benefits, including health care, regardless of
immigration status; and,

(9) Promoting support for integration programs, including English as a Second Language,
and naturalization.

Together, we can ensure that our country creates immigration reform that is holistic, just, and
humane for South Asian Americans, all immigrants, and society as a whole. Thank you for the
opportunity to submit this statement for the record.

For further information about ihe comprehensive immigration reform as it relates (o the South
Asian community, please contact Manar Waheed, SAALT s Policy Director at menaridsaalt.org
or (301) 270-1855.
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Testimony of Alan van Capelle
Chief Executive Office
Bend the Arc Jewish Action
With Respect To
A Just and Equitable Immigration System
At a Hearing of the
House Judiciary Committee
on

“America’s Immigration System: Opportunities for Legal Immigration and Enforcement
of Laws against Illegal Immigration.”

February 5, 2013

From the momerit that Abram received the call from God “go forth from your homeland”, to the
centuries of stavery in Egypt, to subsequent settlements in Babylonia, Europe, North Aftica, America,
and elsewhere, the Jewish people have been wanderers and immigrants throughout the world. In
response to this experience, Joewish law establishes protections for the ger—the sojourner whose
precarious position in the community puts him or her at risk of exploitation,

In America today, immigrants, especially those without documentation, similarly find themselves
subject to exploitation by employers, unable to secure social services, and afraid of the personal risks of
demanding basic rights. Within the political and public discourse, the debate about appropriate border
control and visa policies often overshadows the daily reality of the estimated 11 millicn Americans in
waiting who are vital to the health of the US economy, but who enjoy insufficient legal protections and
who are often targeted by the same hate groups that perpetuate anti-Semitism, racism, and homophobia.

We remember that many of our own families were able to enter America either as a result of the
welcoming immigration policies of an carlier era, or through other means, and were able to move into
the middle class largely as a result of the availability of living wage jobs and access to good public
education. We also acknowledge the labor of so many immigrant workers, who care for our children,
clean our homes and workplaces, preparc our food, and otherwise play a crucial role in lives, our
economy, and our nation.
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We at Bend the Arc Jewish Action believe that our immigration system is broken and needs repair. The
tools essential for this repair are not barbed wire and drones, but rather justice and equality.

Tustice calls out for an immigration system that includes a roadmap to citizenship for those aspiring
citizens already living in America and visa policies that allow new immigrants to enter the United States
Jegally. Justice requires that visa applications will be considered within a reasonable period of time, and
that minimum wage laws and other worker protections will be enforced, regardless of the immigration
status of the worker. Justice necessitates that we deal fairly with those who were brought here as
children, empowering them to live out their drcam, the American dream, as our own ancestors were able
to do.

And of course, justice demands that we treat our gay and lesbian brothers and sisters with the full
equality under the law that they and their families deserve. U.S. citizens and lawful permanent residents
with a same-sex partner must have the same ability as any other American or legal resident to seek a
visa on the basis of a permanent relationship and to bring their families tegether, America’s immigration
policy must look forward to a fiture of justice and equality.

Alan van Capelle
Chief Executive Officer

Bend the Arc Jewish Action
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(“UAFA”) within CIR would provide a pathway to legalization to LGBT families.

Family unification is central to American immigration policy because Congress has recognized that the
fundamental fabric of our society is family. Family-based immigration accounts for roughly 65% of all
legal immigration to the United States.? Family ties transcend borders, and in recognition of this core
value, the American immigration system gives special preference for the spouses of American citizens
to obtain lawful permanent resident status without any limit on the number of visas available

annually. Leshian and gay citizens are completely excluded from this benefit.

An analysis of data from the 2000 Decennial Census estimated that approximately 36,000 same-sex
binational couples live in the United States.® This number is miniscule compared to overall immigration
levels: in 2011, a total of 1,062,040 individuals obtained lawful permanent resident status in the United
States. Thus, if every permanent partner currently in the U.S. were granted lawful permanent residence
in the U.S., these applications would account for .03% of all grants of lawful permanent residence.

The couples reported in the census are, on average, in their late 30s, with around one-third of the
individuals holding college degrees.” The average income level is $40,359 for male couples and just
over $28,000 for females. Each of these statistics represents a real family, with real fears and real
dreams, the most fundamental of which is to remain together.

One of the striking features of the statistical analysis performed of the 2000 census is how many same-
sex binational couples are raising children together. Almost 16,000 of the couples counted in the census
—46% of all same-sex binational couples — report children in the household.* Among female couples,
the figure is even more striking, 58% of female binational households include children. The vast
majority of children in these households are U.S. citizens.” Behind each of these statistics is a real
family, with real children who have grown up knowing two loving parents. In each of these households,
there is daily uncertainty about whether the family can remain together, or whether they will have to
move abroad to new schools, new friends, and even a new language.

Every day Immigration Equality hears from lesbian and gay couples who tell us painful tales of trying to
maintain their families despite almost impossible odds. For example:

Adi Lavy and Tzila Levy are a loving, married couple, living in Brooklyn, New York. Adiis a
U.S. citizen and Tzila a citizen of Israel. The couple mel in 2010 and recently married in
Brooklyn, New York. Adi has suffered from chronic kidney disease since the age of
seventeen. Tzilais Adi’s primary source of care and emotional support, and she entered the
U.S. on avisitor's visa in order to care for her wife while Adi receives life-saving treatment
Srom a respected expert in her illness. Because their marrviage is unrecognized by the federal
government, no other visa was available to 1zila.
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Adi’s health has continued (o deteriorate and she has been placed on the kidney transplant

list. Tzila extended her visitor visa lo remain al Adi’s side, but as the end of Tzila's authorized
stay approached, Adi and Tzila were left without a permanent solution for their family. In
November 2012, the couple submitted a spousal petition for a green card. In January 2013, the
Samily’s request was denied becanse Adi and Tzila’s family ties are not recognized under U.S.
immigration law. Adi fears that she and her wife could be torn apart. She fears being left alone
to face her chronic health issues without her primary caregiver and emotional support. Without
alasting immigration solution, this family will continue (o face a life filled with uncertainty and

Sear.

The lack of recognition of same-sex relationships affects not only the individual family, but the larger
community as well. Tn many instances, large companies are unable to retain talented workers who are
forced to leave the United States to maintain their relationships. That is why a growing number of
businesses have endorsed the Uniting American Families Act. On January 1, 2013, a diverse group of
businesses signed onto a letter to the House and Senate supporting passage of UAFA or CIR that
includes UAFA stating;

“We have each worked to help American employees whose families are split apart because they
cannot sponsor their committed, permanent partners for immigration benefits. We have lost
productivity when those families are separated; we have borne the costs of transferring and
retraining talented employees so they may live abroad with their loved ones; and we have missed
opportunities to bring the best and the brightest to the United States when their sexual orientation
means they cannot bring their family with them.”*

The coalition includes over 30 businesses, such as American Airlines, Dow Chemicals, Intel, Nike, and
Goldman Sachs. To these companies it is clear that respecting relationships across international
boundaries is not only the right thing to do, it also makes economic sense and helps to recruit and retain
the most talented employees in their companies. There are currently at least 19 countries that allow their
citizens to sponsor long-term, same-sex partners for immigration benefits.”

No Comprehensive Immigration Reform can be truly comprehensive if it leaves out thousands of LGBT
families. We urge the House to include UAFA language in any CIR bill.

CIR Must Include the DREAM Act

There is a broad consensus that CIR must include a swift pathway to legalization for undocumented
young people who were brought to the United States as children, attended school here or joined the
military, and see themselves as Americans in every way other than their legal documents. LGBT
activists have been at the forefront of the brave young people who have been fighting tirelessly for
passage of the DREAM Act.’® Unlike their heterosexual counterparts, lesbian and gay young people
have grown up knowing that, under current law, they do not have the ability to marry an American

a
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citizen and legalize their status through that relationship. Moreover, many LGBT DREAM activists
have described the dual painful experiences of “coming out” twice — once as LGBT and then again as
undocumented — to loved ones, employers, friends and educators. Pulitzer Prize winning journalist Jose
Antonio Vargas broke new ground by coming out to the world as undocumented and gay in the New
York Times Magazine.'! LGBT undocumented youth face discrimination at every turn and have fought
hard to ensure that CIR is inclusive of their multiple identities.”> Tn short, the DREAM Act is critical to
the LGBT community and CIR would not be truly comprehensive without providing a fair and fast
pathway to legalization for those who qualify for the DREAM Act.

CIR Must Provide a Definite and Reasonable Pathway to Citizenship for the Undocumented

There are currently an estimated 11 million undocumented immigrants living in the United States. Like
all Americans and aspiring Americans, they want nothing more than to regularize their status so that
they can feel secure that they will not be separated from their families and can work and travel lawfully.
Conservative estimates state that 3.8% of the United States population identifies as lesbian, gay or
bisexual.”* Applying this percentage to the estimated 11 million undocumented immigrants in the
United States means that there are approximately 418,000 undocumented lesbian, gay and bisexual
immigrants. Tt is essential to this part of the LGBT community that CIR include a clear pathway to
citizenship. There should be a roadmap to legalization put in place immediately by CIR and not be
contingent on any “trigger” enforcement events whose contested parameters could delay implementation
indefinitely.

CIR Must Increase the Numbers of Family Visas Available

One of the many failings of the current immigration system is the absurdly long wait to sponsor some
family members under the current family preference system. Some of those waiting in the backlogs are
LGBT individuals, waiting for a parent or sibling’s petition to become current." Those parents and
siblings are also the grandparents, aunts, and uncles of many LGBT young people. For LGBT youth —
many of whom are vulnerable to bullying in their schools — the support of extended family is crucial.
The impact of decade-long waiting periods can have a cascading effect on families, and change is
needed. LGBT immigrants are rightly and proudly included in the Reuniting Families Act, to be
introduced by Congressman Mike Honda this month. That bill makes sensible, necessary changes to the
family visa system: changes that must be incorporated in CIR.

CIR Must Repeal the One Year Filing Deadline for Asylum Seekers

Each year Immigration Equality represents more than 400 LGBT asylum seekers through direct
representation and partnerships with pro bono attorneys. These brave individuals literally leave
everything behind to seek freedom from persecution, violence, and abuse simply because of who they
are and whom they love. Since the 1996 enactment of the Tllegal Immigration Reform and Tmmigrant
Responsibility Act, asylum seekers have been required to submit their application within one year of

4
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arriving in the United States. There are only two narrow exceptions to this rule: “changed
circumstances” and “extraordinary circumstances,” and lack of knowledge of the one year filing
deadline or of asylum itself is not considered a valid exception. While many political dissidents are
aware that if they reach the United States they can seek political asylum, there is no way for most LGBT
people to know that asylum is potentially available to them based on their sexual orientation or gender
identity."® The primary reason that Immigration Equality’s attorneys decline otherwise meritorious
cases for legal representation is that the asylum seeker has missed the one year filing deadline.

For those in removal proceedings who have no viable exception to the one year deadline, it may be
possible to obtain withholding of removal and thus avoid removal to a country in which they fear
persecution. But the standard for withholding is much higher than for asylum with an applicant required
to prove that it is “more likely than not” that she will be persecuted rather than demonstrating a “well-
founded fear” of future persecution. Thus individuals who miss the deadline yet cannot meet the higher
standard for withholding can be removed even if they have clearly met the threshold of “well-founded
fear” of persecution required under asylum law.

Moreover, an individual who is granted withholding remains in a permanent limbo status, with a final
order of removal entered against him. An individual with withholding status can never travel outside the
U.S., can never apply for lawful permanent residence or citizenship, must renew his Employment
Authorization Document annually, and can be required to have regular check-ins with a deportation
officer forever. Thus an individual who missed the one year filing deadline can never fully integrate
into American society.

The one year filing deadline was initially enacted to prevent individuals who do not have legitimate
asylum claims from filing for asylum solely to obtain work authorization. Since the enactment of the
deadline, other changes to the asylum law — including a waiting period to obtain employment
authorization, mandating that cases be resolved faster, and the imposition of strict penalties for filing a
frivolous application — have caused a marked decrease in the number of asylum applications.'® Thus
there is no legitimate reason to continue to deny applicants with valid claims based on an artificial
application deadline.

We therefore urge the House to repeal the one year filing deadline as an important part of CIR. We
recommend that CIR include the Refugee Protection Act.

CIR Must Reduce Mandatory Detention and Provide Greater Protections to Vulnerable Detainees

LGBT individuals are among the most vulnerable people held in immigration detention.'” Every week,
Immigration Equality hears from LGBT individuals who are subjected to verbal and physical abuse
while detained. For transgender, as well as lesbian, gay, and bisexual asylum seekers who have suffered
trauma in their home country, being housed in prison-like conditions while awaiting an immigration
hearing is terrifying. We frequently hear from transgender detainees who are placed in administrative
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segregation — solitary confinement — purportedly to protect them from potential abusers. There,
transgender detainees are isolated from all other detainees, denied access to vital programs, and often
denied reasonable access to counsel. If transgender individuals must be detained, they must be detained
safely, in housing that protects them from harm without blaming the victim for abuse.

Current record levels of immigration detention are linked to funding by Congress for specific numbers
of detention beds as well as mandatory detention rules that can prevent individuals with minor crimes
from being considered for bond or alternatives to detention. The current detention system unnecessarily
costs U.S. taxpayers billions of dollars a year and treats violators of civil immigration laws as if they
were criminals, yet with no right to counsel. For LGBT detainees and others, CIR must change the
inhumane and wasteful immigration detention system.

Any E-Verify Program or Biometric Identification Card that CIR Implements Must not
Discriminate against Transgender Individuals

If CIR requires employers to check employment eligibility through an E-verify system and/or if CIR
implements social security cards or other national identification cards with biometric information, these
measures should include only that personal information which is truly essential to employment
verification. These measures should not make use of unnecessary personal information that invades the
privacy of and could cause real harm to individuals. To cite just one example, for an estimated 700,000
to 1 million transgender people — Americans and newcomers alike — a system that flags gender
discrepancies as suspicious will result in job loss and may threaten personal safety. Other personal data,
such as a worker’s former name, could also “out” individuals as transgender and make them vulnerable
to discrimination which remains pervasive today. The Social Security Administration does not require
the use of gender for employment verification, and the agency itself recommends that employers not
submit gender markers for employees. We therefore believe that these systems should not include
unnecessary personal information, such as gender markers, and should include strong privacy
protections for all workers.

CIR Must Provide Protections for Immigrants Living with HIV

The current frameworks for CIR state that individuals with provisional legal status, that is those who are
in the process of legalizing their status, will not be eligible for certain federal benefits, including certain
aspects of the Affordable Care Act. For many individuals living with HIV, ranging from U.S. citizens to
undocumented immigrants, federally funded programs such as the AIDS Drug Assistance Program and
Ryan White funding are literally life-saving. These core public health programs not only benefit
individuals, they benefit entire communities by reducing HIV transmission. Itis crucial that CIR
increase access to health care for people living with HIV rather than decreasing it.



218

Conclusion

We applaud the House for convening this hearing and for considering needed immigration reforms. Too
many individuals in the United States — lesbian, gay, bisexual, transgender, and straight — cannot fully
access the American dream because of our antiquated immigration system. For LGBT families with
young children, undocumented youth, and asylum seekers, it is time to pass rational, humane,
comprehensive immigration reform that fully respects the unique needs and contributions of LGBT
immigrants.

' UAFA would add “permanent partner” as a category of “immediate relative” to the INA. “Permanent partner” is defined as
any person 18 or older who is:

1. In a committed, intimate relationship with an adult U.S. citizen or legal permancent resident 18 years or older in
which both parties intend a lifelong commitment;

. Linancially interdependent with that other person;

. Not marricd to, or in a permanent partnership with, anyone other than that other person:

. Unable to contract with that person a marriage cognizable under the Tmmigration and Nationality Act; and

. Not a first, sccond, or third degree blood relation of that other individual.

FSRVE N Y

w

As with current marriage-based petitions. permanent partners would be required to prove the bona fides of their relationships
and would he suhject 1o strict criminal sanctions and [ines for commilting fraud.

*In 2011 family-based immigration accounted for 688,089 grants of lawlul permanent resident status, Department of
Tlomeland Security, Annual Flow Report, April 2012, Table 2, at 3available at

hetp://www.dhs. gov/xlibrary/asscts/statistics/publications/lpr_fr 201 1.pdf

* Family, Unvalued: Discrimination, Denial, and the Fate of Binational Same-Sex Couples Under US. Law, joint report by
Human Rights Watch and Immigration Liquality, 2006, at 17, 3 available at

hitp://www hrw.org/en/reports/2006/05/0 1 /amily -unvalued

" Department of TTomeland Security, Annual Flow Report, March 2009, available at
http:/Awww dhs. gov/xlibrary/asscts/statistics/publications/lpr_fr 2008.pdf

Bl amily, Unvalucd, at 176.
rd.

7 Id. Tn female binational households, 87% of the children were U.S. citizens; in male households, 83% were U.S. citizens

® Available at ttp./immigrationcqualitvactionfund.ore/images/ usinessCoalition_signonletter.pdf .

? These countries include Australia, Belgium, Bravil, Canada, Denmark, Finland, France, Germany, Teeland, Tsrael, the
Netherlands, New Zealand, Norway, Portugal, South Africa, Spain, Sweden Switzerland, and the United Kingdom.

' The Development, Relict, and Education for Alicn Minors or “DREAM Act,” provides a pathway to lawful permancnt
residence to undocumented young people who were brought to the United States as minors. The 2009 Senate version of
the bill requires applicants to: TTave proof of having arrived in the Uniled States before age 16; TTave prool of residence in
the United States for at least five consceutive years since their date of arrival; If malce, have registered with the Sclective
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Service: Be hetween the ages of 12 and 35 at the time of bill enactment; TTave graduated Irom an American high school,
obtained a GED, or been admitted to an institution of higher education; Be of’ good moral character.

' Jose, Antonio Varg;
hitp//www ooy i
immigrant.itmi?

, "My Life as an Undocumented Immigrant” New York Times June 22, 2011,
Sl undocumenied-

12g.. & I
Sce, for example, Jorge Guticrre:
ITmmigrant Rights Movements,” hilp:Awww hudhnglonpost com/forge-gutiermes/sam-undocuqueer_b 2521358 himl

"* See “LGBT Identity: A Demographer’s Perspective,” by Gary J. Gates, June 2012, available at
http:/williamsinstitute. Jaw . ucla.cdu/rescarch/census-1gbt-demographics-studics/1gbt-identity-a-demographers-perspective/

1 Department of State Visa Bullelin, available at hitp://Awww travel state, gov/visa/budletin/bulletin 5856 himl .

"% See, “I'he Gay Bar: T'he Liffect of the One-Year Liling Deadline on Lesbian, Gay, Bisexual, Transgender, and HIV-
Positive Foreign Nationals Secking Asylum or Withholding of Removal™ by Vieloria Neilson & Aaron Mortis, 8 New
York City Law Review 233 (Summer 2003), discussing the disproportionate impact of the one vear filing deadline on
LGBT applicants

'® The number of asylum applications filed with the Department of Homeland Security, that is affirmative applications,
dropped rom 64,644 in 2002 (0 24,988 in 201 1. See United States Government Accountability OfTice, 17.8. Asylum
System, September 2008, at 58 available at http: YW, 280, 20v/new.items/d08%40. pdf and DHS Annual Ilow Report:
Relugees and Asylees 2011, May 2012 avalable at

hetp:Awww dhs. govixlibrarv/a taris ublications/ois rfa fi 2011 .pdf .

' Sce. National Immigrant Justice Center, “Stop Abusc of Detained LGBT Inumigrants.”

http://www .immigrangustice.org/stop-abuse-detained-Ight-immigrants

Mr. BACHUS. Mr. Chairman, could I have unanimous consent to
introduce an article that appeared in Saturday’s Wall Street Jour-
nal on our declining birth rates?

Mr. GOODLATTE. Without objection, that will be made a part of
the record as well.

[The information referred to follows:]
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Mr. GOODLATTE. And while we are at it, if the gentlewoman will
suspend, we will give you your full 5 minutes, but I would also ask
unanimous consent that a joint statement by the Comprehensive
Immigration Reform Coalition and the National Hispanic Christian
Leadership Conference, of which Dean Staver is a member, be also
made a part of the record. Without objection, all of these docu-
ments will be put in the record.

[The information referred to follows:]
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plan that generally conforms to their suggested blueprint. We are looking forward to working with
members of the House as they lead our Nation toward an exceptional immigration system, one that
reflects our remarkable Nation of immigrants.

Signed:

Robert Gittelson, President, Conservatives for Comprehensive Immigration Reform
Rev. Samuel Rodriguez, President, National Hispanic Christian Leadership Conference
Dr. Mathew Staver, Chairman, Liberty Counsel Action

Dr. Richard Land, President, Southern Baptist Convention, ERLC

Dr. Carlos Campao, President, Regent University

Mr. GOODLATTE. And the gentlewoman is recognized for 5 min-
utes.

Ms. LOFGREN. Thank you, Mr. Chairman. And, you know, it has
been so interesting to listen to the questions so far. You know, in
fact, a person can be found deportable now not just if you are con-
victed of an offense, but if you have admitted to committing all the
elements of a criminal offense even though you haven’t been con-
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victed. So in the hypothetical that was earlier posed, you wouldn’t
have to change the law to deal with that situation.

You know, I think we have a unique opportunity here to come
together and come up with a situation where another Congress 20
years from now won’t be dealing with this same problem. Dr. Rich-
ard Land, who was the president of the Southern Baptist Conven-
tion, was a witness before the Subcommittee a number of years
ago, and I always quote him because I don’t want to steal his line.
He said for many years there were two signs of the southern bor-
der: One said “No Trespassing,” and the other said “Help Wanted.”

And our situation after 1986, we did the Reagan amnesty, but we
made no provision to meet the economic or familial needs of the
country. And so you have a situation now where we have 2 million
migrant farm workers, and, like, 80 or 90 percent of them are here
without their papers. They are providing a vital service to the
United States. You could do E-Verify and find out they are not
properly here, and American agriculture would collapse. So that is
not going to be helpful.

What we need to do is provide a system that will actually meet
our needs both in the economy, whether it is high tech, whether
it is agriculture, and that also respects the needs for American
families to be united.

And I would just add, it is not my belief that my son and daugh-
ter are chain migration. My son and daughter are part of my nu-
clear family, and I think that is true for Americans who have sons
and daughters abroad.

I think it would be such a tragedy if we became sidetracked on
whether or not the 11 million here who responded to the help
wanted sign at the border can never become right with the law and
never have the aspiration to become an American.

We are not talking about giving U.S. citizenship to anybody.
What we are saying is over some period of time that is arduous,
you might gain legal permanent residence in the United States,
and then if you pay thousands of dollars, learn everything there is
to know about the American Government, learn English so well
you can pass the test, and then swear to defend the Constitution
and be willing to go fight for your country, only in that case could
you become an American citizen.

So I just think that looking back to Mat Staver, the dean, in to-
day’s newspaper article, he said that we should include appropriate
penalties, waiting periods, background checks, evidence of moral
character, a commitment to full participation in American society
through learning English, but yet for hard-working, undocumented
neighbors who aspire to be fully American, it must end with citi-
zenship, not a permanent second-class status. I hope that people
will read Dean Staver’s op-ed, because it is really very compelling.

Now, I would like to ask you—and first, thanks to all the people
for being here, you have all been excellent witnesses—but, Mayor
Castro, you have talked about immigration. Your grandparents, I
guess, just like mine, were immigrants. But one of the arguments
that has not been made here, but it is made some sometimes in the
country, is that somehow today’s immigrants are different than the
old immigrants, the good immigrants from before. I mean, the Ger-
man immigrants, it was said when they came, wouldn’t really learn
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English; or, you know, the Irish didn’t need to apply; the Italians
were somehow morally not the same as the people they were join-
ing. Now that all seems preposterous.

Have you seen any evidence that today’s immigrants from Latin
America are any less meritorious than the immigrants from our
American past, any less willing to learn English, become patriotic
Americans? Can you guide us on that question?

Mr. CAsTRO. Thank you for the question, Representative. This
generation of immigrants, I am convinced, is just as hard-working,
just as patriotic, just as faith-oriented as the immigrants of genera-
tions before that helped build up the great country that we live in
today. I know that there has been sometimes, unfortunately, that
type of characterization, but in San Antonio I see folks like Benita
Veliz, who graduated as valedictorian of her high school class, Na-
tional Merit scholar, graduated from college at the age of 20, big
dreams, wants to be productive for the country. That is the caliber
of immigrant, whether it is someone like Benita or it is someone
who is working very hard in the agriculture industry, working 12,
14 hours a day. These are hard working folks that are positively
contributing to the progress of our Nation.

Ms. LOFGREN. Thank you. And I see my time has expired, Mr.
Chairman. I don’t want to abuse your patience.

Mr. GOODLATTE. I thank the gentlewoman.

The Committee is going to take a very brief recess, so those of
you who need to accommodate yourselves, you will have 5 minutes
to do so. So we will stand in recess until—well, make it until 12:20.

[Recess.]

Mr. GOODLATTE. The Committee will reconvene. We will continue
our questioning by Members of the Committee, and the Chair now
turns to the gentleman from Iowa Mr. King for 5 minutes.

Mr. KiNG. Thank you, Mr. Chairman.

I thank the witnesses for your testimony. And this has been an
engaging hearing, and I am looking forward to your answers and
the rest of the testimony.

I would turn first to Mr. Wadhwa. And yours was, I think, Mr.
Wadhwa—I am over here on your left—yours was, I think, the
most engaging, and when you talked about the inspiration that
comes from the inventions that we have and how it can transform
not just American society, but global society, and has. But what I
notice in dialogue, it has crept in almost all of American society,
is we are not separating the term—the term “immigrant” now
means, as I listen to the panel, if I were just a casual observer
here, I wouldn’t know whether we are talking about legal or illegal
immigrants, and I didn’t actually know whether you were. And so
could you define that for me and let me know what your intentions
were in your testimony.

Mr. WADHWA. You know, what I have been researching and talk-
ing about are the people who came here lawfully, came through the
front door, came on student visas or H-1B visas, who started com-
panies, who boosted entrepreneurship. I have documented the sta-
tistics, you know, 52 percent Silicon Valley, 25 percent nationwide.
With the number having dropped, our research is recently that we
are strangling our immigrant entrepreneurship because we won’t
give them visas. I am talking about lawful, skilled immigrants.
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Now, you know, we keep talking about the 11 million, 10 million
undocumented, unskilled workers, illegal workers; we don’t talk
about the 1 million skilled immigrants who are trapped in limbo
who are doctors, scientists, lawyers who can’t get visas.

Mr. KING. So really as I listen to your testimony, I should be fo-
cusing on you are talking about legal immigrants and their con-
tribution as skilled workers?

Mr. WADHWA. Exactly.

Mr. KING. And the Chairman mentioned about 10 percent of our
legal immigration is based upon merit, and the balance of that is
really out of our control. And I remember the hearings that we
have had here in this room, that number falls pretty good. It is be-
tween 7 and 11 percent. I agree with that. And your advocacy is
that we should take a number of legal immigrants and focus on the
skilled worker side of this, which would be STEM, which I support.
I think that is the right direction to go.

And I turn to Mayor Castro, and I recall you mentioning that it
is not a zero-sum game, that we can have both skilled workers and
unskilled workers and family reunification. And so a zero-sum
game always gets my attention, because we have about, what, 6.3
billion people on the planet, so that would be the universe that you
have addressed, I think. But do you believe that there should be
a limit to the number of people brought into the United States, es-
pecially if we could all have them be legal, and what is that num-
ber?

Mr. CASTRO. Thank you for the question. First let me say that,
you know, I won’t say that I could set a number for you right here,
Representative King. I will say, of course, like every country, there
are only a certain number of folks who will be permitted to enter
the United States, but I just don’t believe that it is a zero-sum
game. I do think that the answer is to increase the number of high-
skilled immigrants that we have, but also to put the folks who are
already here on a path to citizenship.

Mr. KiNG. But, Mayor Castro, then what I am hearing here is
that you wouldn’t put a limit on any of those groups, you would
just fill up those categories essentially by the demand, and that de-
mand is potentially the entire population of the planet.

Let me ask you another question, and that is do you believe that
an immigration policy in this country should be established to en-
hance the economic, social and cultural well-being of the United
States?

Mr. CAsTrRO. Well, I think that you and I agree that our immi-
gration policy should enhance the economic, social well-being of the
United States.

Mr. KING. Thank you. And I have found that——

Mr. CASTRO. And I believe that it has been shown that immi-
grants, high-skilled immigrants and what you would consider low-
skilled immigrants, do benefit the economic progress of the United
States.

Mr. KiNG. Thank you.

And I turn to Mr. Teitelbaum. And I just recall the gentlelady
from California saying that the agriculture would collapse if all of
a sudden we didn’t have the, quote, “immigrant labor” to do that.
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Did you agree with that, or do you care to illuminate that subject
a little for us, please?

Mr. TEITELBAUM. Again, this is my comment, not the Commis-
sion’s comment, but if you suddenly removed the entire workforce
of fruit and vegetable agriculture in California and the Southwest,
it would collapse. But that is not the question. The question really
is should you continue to depend on continuing inflows of people
to be the workforce of that industry.

Mr. KiNG. Would you agree, Mr. Teitelbaum, that there are many
businesses in this country that have been predicated upon the pre-
sumption that there would be unskilled and often illegal labor to
fill those ranks, and that our economic structure that we see in the
United States would be dramatically different if the promise of the
1986 Amnesty Act had been upheld?

Mr. TEITELBAUM. Yes, there are. There are many industries. 1
have talked to a lot of the farmers in those areas, and they tell me
that they make their decisions about what crops to plant based
upon the assumption they will continue to have access.

Mr. KING. I watched it happen in my district.

Thank you to the witnesses.

Thank you, Mr. Chairman. I yield back.

Mr. GOODLATTE. I thank the gentleman.

The Chair recognizes the gentlewoman from Texas

Ms. Jackson Lee for 5 minutes.

Ms. JACKSON LEE. I thank the Chair very much.

Let me particularly thank all of you for your time here today. It
is a very important process that we are going through, and if I
have ever felt the spirit of the greatness of America and what we
are capable of doing, it is today, and it is now, because of all of
your testimony.

I want to put into the record quickly that in this year 2012, re-
lating to border security—and I also serve on the Homeland Secu-
rity Committee—that Border Patrol agents have apprehended
356,873 in 2012 under President Obama’s administration, and the
budget has doubled from 6.3 billion to 11.7 billion. So I think that
is an important note to make for this record as we look at how we
balance security and comprehensive immigration reform.

I absolutely believe, in spite of your different interests, that we
cannot suffer a piecemeal process. It must be a comprehensive
process.

So, Mr. Wadhwa, let me thank you for your intellect and genius
and let me ask these questions very quickly. Those individuals who
have come, who are now technological giants, many of them were
trained in America’s institutions of higher learning; is that not ac-
curate?

Mr. WADHWA. That is correct.

Ms. JACKSON LEE. And so the likes of—these two are American
citizens—Mark Zuckerberg went through Harvard. I think he
paused a little bit. Bill Gates went through Harvard, but a number
of those that you speak, Google, Yahoo, et cetera, went through the
Nation’s institutions of higher learning. Could it not also be that
the children of those who have different skills ultimately go
through the Stanfords, Harvards, Princetons and ultimately be the
same kind of geniuses that immigrants have been, or when I say
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immigrants, those youngsters that you speak of? So that if you
happen to be the child of an unskilled, undocumented person, you
could also ascend to genius by going to those schools?

Mr. WADHWA. I 100 percent agree, and my children are going to
outdo me.

Ms. JACKSON LEE. Is it also true that many flock to the United
States because of institutions of higher learning that have the ex-
cellent professors, such as yourself?

Mr. WADHWA. Absolutely.

Ms. JACKSON LEE. And is it also the commitment of American to
make sure that those individuals that may not necessarily be the
children of first-generation of immigrants but those who look at
this hearing and say, what is going to happen to me, should we
look to the promise of America for everyone, African Americans,
Asians, Hispanics, Anglos, should that be the promise of America?

Mr. WADHWA. I agree with that as well.

Ms. JACKSON LEE. And would you commit then, when you edu-
cate technological phase—our geniuses, that they should look to
making sure everyone has an opportunity?

Mr. WADHWA. There is no disagreement on any of these points.

Ms. JACKSON LEE. So when we talk about comprehensive immi-
gration reform, is it an important message that no one be left out?

Mr. WADHWA. I agree, but the issue of timing. Right now the
skilled immigrant issue is critical because, we are bleeding. We
need the talent. We need innovation to cure the economy. And this
is why I emphasized this over everything else.

Ms. JACKSON LEE. And we thank you for that. Let me make you
a commitment. I am right there with you. We put the skilled immi-
grants right there with the comprehensive immigration reform, and
we will roll forward together. You are absolutely right. You have
my commitment.

Mayor Castro, if I might ask you a question about two issues.
Working with immigrant issues, let me first of all say how endear-
ing the DREAM Act youngsters are. I spent a lot of time with them
in my office, literally saw a mother fall on the ground, screaming,
in my office when we were able to say that we might have a de-
ferred circumstance; tragically saw a person who had a serious
neurological issue be expelled from one of our public hospitals
while her husband paid taxes, sales taxes, other taxes of which
that hospital facility was built on, and her child was a documented
individual.

Can you speak to the horror of us not doing comprehensive immi-
gration reform, the pains of those kind of stories? If we put a face
on those kind of stories, and can you relate it to the diversity of
your city that includes African American and others who have
come together and worked together and have shown productivity
when we work together?

Mr. CASTRO. Yeah, well, I am very proud of San Antonio over the
years. You have people from many backgrounds. Many immigrants
have come up and built up one of the Nation’s leading cities today.

But you are right. I hear the stories. I met with the dreamers
of folks oftentimes who are doing great in high school. They find
out that they are not here documented. They call the United States
home. America is the only country that they have ever called home.
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They are as patriotic as anybody else. They worry every day about
their parents. They worry about themselves and whether they are
going to be trapped with very little future, despite the fact that
they have great talent and a lot to offer the country.

It rips families apart at the seams to be in this kind of limbo,
and it injures communities because we are not fully able to take
advantage of the brain power of those young people. I believe that
brain power is the currency of success in this 21st century econ-
omy. I also agree with you that that brain power comes from many
different quarters. And my grandmother came to San Antonio
through Eagle Pass, Texas, in 1922 as a 6-year-old orphan. She
wasn’t a high-skilled worker. But two generations later, you know,
her grandson is the mayor of the city and the other grandson is the
Congressman from San Antonio. These are the stories that we have
to pay heed to when we think about the need to do this comprehen-
sively.

Mr. GOODLATTE. The time of the gentlewoman has expired.

The gentleman from Texas, Mr. Gohmert, is recognized for 5
minutes.

Mr. GOHMERT. Thank you, Mr. Chairman, and thank you to the
witnesses for being here today.

Yeah, I am down here on the Chairman’s far right, imagine that.

Mayor, you are right. We do have to put faces on things and like
when I saw the President with children gathered around him as he
is often doing now, I think about the financial burden we are put-
ting on our children. First generation in American history that is
actually making things worse for future generations. Instead of sac-
rificing ourselves, we are spending money like crazy.

And part of it is health care. We have just had Obamacare a cou-
ple of years ago passed, and now seniors are seeing the massive
cuts that are affecting their ability to get health care.

One of the problems it seems with our economy, the over-
spending with the burden on health care, is that even though peo-
ple in business, the Chamber wants to look the other way some-
times on people coming in illegally if they are working providing
cheap labor, is that the rest of Americans are paying the health
care of those who come in, if they are coming in illegally. And so
the health care, it is free to those individuals, but somebody is pay-
ing it.

I just wondered about, you know, as we hear farmers—and ap-
parently, it is essential that they have immigrant workers come in,
harvest crops. We have heard that over and over. Would any of you
have any problem with saying, okay, you want to bring in tem-
porary workers to harvest your crop, then you need an umbrella
health insurance policy that covers the people that you are bring-
ing in to work temporarily?

I am looking for grounds for compromise, where we could work
something out so we accommodate those who need temporary work-
ers and yet not continue to bust the system. Would anybody be of-
fended by a requirement that an employer to bring in temporary
workers provide an umbrella health insurance policy? Anybody?

Mr. CasTrO. Well, I would just say, Representative Gohmert,
that, you know, I had not given that thought, but I do believe that
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we need to address the 11 million folks who are already here. And
with regard to future workforce needs

Mr. GOHMERT. Well, and I understand that, Mayor, but that is
not the direction of my question. And since my time is limited, I
do need to move on. But you have all agreed that our policy should
be what is in the best interested of the United States. We have
heard before there may be—I am sorry, 1.5 billion that want to
come to the United States. Obviously, that would overwhelm our
system, and then nobody would want to come here because we
would be bankrupt.

But we often talk about all of those who cross our borders ille-
gally. But as the Chairman has pointed out before, 40 percent of
the people who are unlawfully in the country right now came in
lawfully and have overstayed their visa, their means of coming in
legally.

Does anybody on the panel believe we should advertise to the
world, if you come in temporarily on a visa, you don’t have to
leave? I mean, it may sound like a silly question, but that is a con-
cern of mine that we may be advertising. When Steve King and I
had gone over to talk with folks about—and they don’t like the
term “illegal immigration” in England. They told it is “irregular mi-
gration.” It sounds like something else. But anyway, whether it is
irregular migration or illegal immigration, they said they have a
law that provides if you come into England, you have to swear that
you will not accept any government benefits for a period of 5 years.
As they said, since it is all about the best interest of our country,
we need to make sure people coming in contribute before they take
out.

Would anybody have a problem if we had such a prohibition? We
welcome you in, whatever comprehensive agreement gets worked
out to have an agreement, you don’t get benefits until you are here
at least 5 years contributing to the system. Anybody have a prob-
lem with that?

Mr. WADHWA. We have to provide medical benefits regardless of
who we bring in. That is a must for every human being.

Mr. GOHMERT. Okay, so whoever we bring in, we are going to
give free healthcare.

Mr. WADHWA. They have to pay for health care. They pay insur-
ance.

Mr. GOHMERT. So if somebody coming in pays for it, they aren’t
getting free health care.

Mr. WADHWA. It can’t be free. It should be paid for.

Mr. GOHMERT. All right. Thank you.

Mr. CAsTRO. I would also just say, Mr. Representative, as you
know, legal, permanent residents right now, as I understand, don’t
qualify for traditional welfare or health care. So I believe that a lot
of that has been resolved by the law that is in place.

Mr. GOHMERT. You are probably aware that we do have govern-
ment agencies that actually go out and recruit people for govern-
ment benefits, whether they are here legally or illegally, which is
something else we need to look at.

But I really appreciate your time. I see my time is expired.
Thank you.

Mr. GOODLATTE. Thank the gentleman.
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The gentlewoman from California, Ms. Chu, is recognized for 5
minutes.

Ms. CHU. First, let me just reiterate that point. There is a 5-year
ban on benefits for legal, permanent residents, so they cannot just
come in and get the health benefits. So that is totally a myth that
is out there.

But I would like to ask some questions pertaining to families and
comprehensive immigration reform.

Mayor Castro, one of the immigration priorities for the Congres-
sional Asian Pacific American Caucus and the Congressional His-
panic Caucus is that comprehensive immigration reform protects
the unity and sanctity of families by ensuring that families are re-
united. Under the current immigration system, there is a signifi-
cant backlog. Adult children of U.S. citizens who live in the Phil-
ippines have been waiting for 20 years to be reunited with their
parents, and adult children living in Mexico have been waiting 19
years to be reunited with families.

Americans really, I believe, shouldn’t have to choose between
their country and building a life with their children.

So, Mayor Castro, as the grandson of an immigrant and a public
servant, how problematic is it that families are being split apart
and why are families good for our economy and our Nation?

Mr. CASTRO. Yeah, well, thank you for the question.

This is always—this has long been the policy of the United
States for good reason. Families make each individual stronger.
That is the basis, I think, of much of the strength of our commu-
nities, the economic progress, the moral progress that we have
made. You know, we hear stories every now and then of folks who
have a dying relative in another country and someone they have
been waiting to try and bring over for years or someone who is here
undocumented, who is deathly afraid of going across the border to
go visit a dying mother or a dying father, just can’t do it because
they know what the risk is.

We are stronger because we have had this family-based system,
and part of what we have to do for folks who are citizens, who are
here legally as well, is to clear that backlog. We need to invest to
clear that backlog and make sure that we can strengthen this.

Ms. CHU. Thank you for that and I want to ask also about the
families of H-1B workers.

Mr. Vivek Wadhwa, you talked about the need for our highly-
skilled workers. And I totally agree. Even with unemployment at
historically high levels, a large number of jobs are going unfulfilled
because of a lack of qualified workers in science, technology, engi-
neering, and math, and that is why I do support the creation of the
STEM visas and improvements to the current employment-based
green card system.

But in your testimony, you talked about how the family members
of H-1B workers or skilled workers live as second-class citizens,
that they spouses are not allowed to work, and depending on the
State in which they live, they might not be able to get driver’s li-
censes, or open a bank account. And because of this, these workers
are getting frustrated and returning home.

So how does the fairness for the families and loved ones of high-
ly-skilled workers impact our ability to bring engineers and sci-
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entists to the U.S.? Does it serve as a deterrent not to have some-
thing in place?

Mr. WADHWA. Yeah, you know, I hate to say this, but the women
in Saudi Arabia have more rights than the spouses of the wives of
H-1B workers. It is inhuman the way we treat them. They are
highly skilled in many cases. In some States, they can’t get driver’s
licenses, which means that they are confined to the home. What
sort of a country is this which brings people in, highly-skilled im-
migrants, but doesn’t give them equal rights? This is wrong. It has
to be fixed. And what happens is that after being here 2 or 3 years,
they get increasingly frustrated. This is one of the reasons why
people leave here, and they have such marital problems because
their wives are equally productive people, and they are not allowed
to work because of the current laws. It must be fixed.

Ms. CHU. Thank you for that.

Mr. Arora, you had a very compelling story about coming here
as one of the best and the brightest students, and then you became
a leader in the biotech field, working for Amgen, and now for
Genentech. But yet, it took you 15 years to get your permanent sta-
tus, and yet, you had a wife and now you have two beautiful young
children. You talk about certain solutions and that could continue
family-based immigration and make sure that immigrant families
are able to work together and, through their combined forces, pay
taxes, buy homes and start job-creating businesses.

I was interested in one of your solutions, which is that spouses
and children of employment-based immigrant visa recipients, that
they are exempted from the employment-based caps. Could you
talk more about that?

Mr. ARORA. Thank you. When you become a citizen, which of
course, in my case, for example, after 15 years, I am now—my
character is being checked for the next 5 years to see if I can be
a citizen—during this period, and I know people who have been
through this, if you get married, for example, and I had a colleague
like this, you can’t bring your spouse into the country for a period
of 5 years because that is the backlog for immediate family. And
my family is here with me, so I want to say that I understand the
importance of your family being with you. It is really important.

Now, during these very long waits, if you are on an H-1, as Mr.
Wadhwa has just stated, there are certain States that will restrict
the ability of your spouse to do so much that it becomes difficult
as a family unit to continue your work or to continue to stay in a
meaningful manner. I count myself as very fortunate. In 2007, for
that 1 month when the State Department decided to allow every-
one to file adjustment of status, I was able to get employment au-
thorization, which means that my wife could get the same. But
a}rllyone on an H-1B status does not have that privilege. Not only
that

Mr. GOODLATTE. Dr. Arora, you are going to have to summarize.
Her time has expired long ago.

Mr. ARORA. I agree with you completely. It is a big problem, and
I want to echo what Vivek said, but it needs to be fixed.

Mr. GOODLATTE. I thank the gentleman.

The time of the gentlewoman has expired. The Chair would ask
the gentleman from Texas, when I recognize you, if you would yield
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30 seconds to me. So I might—I recognize the gentleman from
Texas. And if you would yield to me.

Mr. PoOE. Certainly, I will yield 30 seconds.

Mr. GOODLATTE. I appreciate that. I just want to clarify for the
record a statement made earlier. Some disagreement here.

We found in writing the STEM visa bill last year that when we
extended an additional provision that allowed people who are on
waiting lists for visas to come to the United States, we had to pro-
vide additional pay-fors, because we looked at Obamacare, the Pa-
tient Protection and Affordable Care Act, and found that it pro-
vides benefits to anyone who is lawfully present in the United
States.

So, even without permanent resident status, this is going to be
a major issue we will have to deal with as we look at immigration
reform because individuals on that will qualify for benefits, which
could be, as you know, for as many as 10 million people, very, very
expensive.

And I thank the gentleman and yield back to the gentleman from
Texas.

Mr. POE. Thank you, Mr. Chairman.

Thank you, gentlemen, for being here.

The issue of immigration to me covers many questions, not just
one or two. There are multifaceted questions to be answered across
the board. And I want to focus on a couple of those in the next few
minutes. We have the issue of skilled workers coming to the United
States. We train them. They go home. They compete against the
United States. Now, that is one of the issues that we have.

Specifically, because of my location in the Houston area, Mayor,
which you are familiar with, we also had the fact that the system
to me is broken. It allows for abuse, and I am not talking about
people who are coming here to better themselves. I am talking
about the criminals who come in the United States, mainly the
drug cartels and their operation, and how they are now become so
sophisticated that they can cross the border into Texas; that they
have engaged now in human trafficking, and unfortunately, Hous-
ton has become one of the hubs in the United States for the dis-
bursement of traffickated people. We had the issue of 20 percent
of the people in Federal penitentiaries when they committed the
crime, they were unlawfully in the United States. Border security
covers those particular issues.

And we have the other issues as well. But I would like to con-
centrate specifically on trying to secure the border. I am one of
those that doesn’t believe the border is secure, otherwise we
wouldn’t have all of those organized crime problems that have now
been created in the United States.

At the border in Texas, as you know, there is the ability for a
person—different subject—to come in and cross the border daily to
go to school, to work; the 25-mile border visa system. And they use
some type of card, similar to this, where they are allowed to cross
into the United States daily.

Do you think, Mayor, because of your location in San Antonio,
that if we had a better legal entry visa, whether it is a card with
the biometrics, fingerprint, photograph, the different electronic
things that we can put when a person comes into the United
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States, slides and glides, so to speak, we know who that person is.
They have permission to go to Oregon for 6 months, if that would
help the overall issue of specifically knowing who comes in lawfully
or not? What do you think about that?

Mr. CAsTRO. Well, I certainly think there is room for that as a
piece of it, sure. I think that the use of technology, the systems
that we have been developing have been improving. I also would
say, as you know, that in Texas included, the dedication of boots
on the ground of manpower at the border has been accelerated over
the last few years under President Bush, and President Obama like
never before. And we have doubled the number of enforcement
agents down there since 2004, apprehensions are at a 40-year low.

So I would agree that as part of a comprehensive approach, that
the kinds of things that you are talking about should be a part of
the discussion, perhaps part of the legislation, but that doesn’t get
to the issue of the folks who are here already.

Mr. POE. Reclaiming my time. I understand that is one of the
questions that has to be addressed. But it is not the only question
that has to be addressed because there are many, many issues,
even legal immigration. My office, because of where we are, our
caseworkers spend more time on helping people get here the right
way than anything else they do except maybe working with the
military. And as has been pointed out by my friends on the other
side, that is a big problem where people have to wait for years to
just come in the right way. That has to be fixed as well.

One comment I would make on the apprehensions. I know that
apprehensions may be down. That doesn’t mean that the border is
more secure. It just means that apprehensions are down; less peo-
ple are being apprehended. You can look at that in a couple of dif-
ferent ways. And in Texas, the Governor of the State, as you know,
is doing more than ever before in the State to help border security
as well.

So anybody else want to weigh in on improving the legal visa
system so that it is more secure because that is a concern; as point-
ed out, many people come into the United States the right way;
they never go home. I mean, why would they? They are in Texas.
Why would they leave, you know? And they are in San Antonio, or
Houston.

Mr. CASTRO. I certainly agree with you there.

Mr. POE. Anybody else want to weigh in on that? I am out of
time.

Mr. WADHWA. We may well need a biometric ID system in the
United States.

Mr. POE. I can’t hear you.

Mr. WADHWA. I said, we may well need a biometric ID system
in the United States. India is IDing its entire population of 1 bil-
lion people, retina scans and fingerprints. We may need something
like that in the United States. I mean, we have enough—right now,
there is no such thing as privacy anymore anyway. We might as
well face it and say, okay, if you are going to work here, you have
to work legally. The Canadians do that. I asked a Canadian min-
ister, how is it that they manage the immigration? He says, be-
cause even if the illegal immigrants come here, they can’t work.
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Therefore, there is pressure on people to legalize and do those
things by the book. We might have to bite the bullet over here.

Mr. POE. Thank you, Mr. Chairman, I yield back my time.

Mr. GOODLATTE. The Chair thanks the gentleman, and turns now
to the gentlewoman from—you tell me—from California.

The gentlewoman from California, with my apologies, is recog-
nized for 5 minutes.

Ms. Bass. Thank you, Mr. Chair.

I wanted to ask a couple of questions, and this of Mayor Castro,
and you may or may not know the answer, but maybe, you know,
you can tell me. When we talk about a pathway to citizenship, and
we talk about people who are undocumented being here and having
to go at the end of the line and what they would have to do, pay
their taxes, pay fines, whatever, sometimes I think when that con-
versation comes up, it is as though that would only take a couple
of months. And I think—well, first of all, I do support a pathway
to citizenship. I don’t want to be shy about that. But I wanted to
know if you had some thought as to how long that would take? If
somebody goes to the back of the line, it is, you know.

Mr. CASTRO. Thank you for the question. First, I would just say
that earlier the question was asked about, well, what is the com-
promise? The compromise is the fact that this is earned citizenship,
that one would be fined. One would have to learn English, pay
back taxes, go to the back of the line, and that line is a long line.

Ms. Bass. Right.

Mr. CASTRO. The fact is, as Dr. Arora said, that for folks who
were legally applying, that that takes too long right now. It takes
sometimes over a decade or longer, and so for anyone who thinks
that this would be some sort of automatic application that some-
body would be in in a couple of months, that is not the case at all.
This is a years-long process, and it is also earned. That is an im-
portant point to be made.

Ms. Bass. Thank you. I appreciate that. You know, another area
that I am concerned about, and I would like to know how this
might be impacting your city, a lot of research, an issue that I work
on is foster care. And because of the deportations that have taken
place over the last few years, there are anywhere from 5,000 to
6,000 children who have been placed in foster care because their
parents have been deported. The children were citizens. And I
wanted to know if that is affecting your city, and what your
thoughts might be on how we would include a resolution for that
situation as we do comprehensive immigration reform.

Mr. CASTRO. Sure. In any community the size of San Antonio,
you do have examples of families that have been torn apart, and
certainly, I hope that in this legislation, we can find a way in ad-
dressing immigration reform comprehensively to deal with those
types of situations.

I remember that George Bush, when he was Governor of Texas,
used to say that family values don’t end at the Rio Grande, and
that is certainly true, still; that keeping the family together has
been so much a part of the progress of America, and so my hope
is that can be addressed.

Ms. Bass. Absolutely, and I think when we talk about family val-
ues, we really have to consider this, and so one of the issues that
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I would be concerned about is those people that have been de-
ported. How do we reunite them with their children? We did a lis-
tening tour in Miami, and I went to a residential facility for foster
youth, and there were a group of children that were arriving that
day, in Miami, from California, who were being sent to live in
Miami. So not only are they completely disconnected from their
parents but any environment that they might have known. And
what is to happen to those kids? So when we are thinking about
resources of our country, our government could wind up supporting
those children all of their lives because we have disconnected them
from their families. So I think it is an important issue that we fac-
tor in when we do comprehensive immigration reform.

Thank you, I appreciate that.

Mr. Teitelbaum, I wanted to ask you a question because you
made reference to—one of the previous Members had asked you
about the agricultural industry, and coming from California, clear-
ly, that is a major industry. And you said something about how if
unskilled workers were not allowed in the country or were re-
moved, that maybe growers would make different decisions about
what they would grow?

And I was wondering if you could give a couple of examples, be-
cause I can’t think of—I can’t think of crops that would not require
farm workers, and how would a State like California, that feeds a
good ;)ercentage of the country, then make decisions about certain
crops?

Mr. TEITELBAUM. I can give you a very memorable example vis-
iting a farm or ranch that had a very large number of apricot trees
that had to be hand picked. And I was talking with the farmer and
asking him what his situation was on labor. He said, well, all of
these people are undocumented, and I don’t pay them very much
so I can afford to hand pick these apricots. You have to hand pick
apricots. They are a very fragile fruit.

So I said, well, what would you do if you didn’t have that labor
force or the price went up substantially? He said, well, we are al-
ready losing money on our apricots to apricots coming into the port
of San Francisco from Turkey that are undercutting what we can
sell them for. I am probably going to do this anyway, but if it hap-
pened the way you describe, I would certainly do it. I would cut
down all of these apricot trees, and I would plant walnuts, walnut
trees. They would grow great on this land, and with the walnut
tree, you put a tarp under the tree, you bring up a mechanical
shaker, you shake the tree, all of the walnuts fall on the tarp and
you have harvested the tree in about 10 minutes. You still need
some labor, but a lot less labor. That is typical, I think.

Ms. Bass. Okay, so I would just suggest that you would dev-
astate the economy of California if California then only switched
over to crops that did not require the labor of farm workers.

Mr. TEITELBAUM. Well, they will require some farm workers al-
ways, but the question is, how intensive is the labor needed for a
given crop?

Ms. BAss. So walnuts, do you have any other examples of crops
that do not require farm workers?

Mr. TEITELBAUM. There are many crops that are labor intensive
and many crops that are not. I mean, wheat is not labor intensive.
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Ms. Bass. Okay, well, thank you. I yield back the balance of my
time.

Mr. GOODLATTE. I thank the gentlewoman.

And the Chair is pleased to recognize the Chairman of the Immi-
gration and Border Security Subcommittee, the gentleman from
South Carolina, Mr. Gowdy.

Mr. GowDY. Thank you, Mr. Chairman.

Mr. Mayor, I want to make sure I understand you correctly and
fully. Can you support a path to legal status that does not end in
citizenship?

Mr. CASTRO. No, I support a pathway to citizenship. I believe
that is——

Mr. GowDY. So there is no form of legal status that you would
support short of full-fledged citizenship?

Mr. CASTRO. I just don’t believe that is in the Nation’s best inter-
est.

Mr. GowDY. So the answer is no.

Mr. CASTRO. I believe that a pathway to full citizenship is what
the Congress ought to enact, so sure.

Mr. GowDY. And I think you earlier referenced that as a com-
promise, and I am curious. A compromise between what? Because
I don’t hear anyone advocating for full-fledged citizenship without
background checks or full-fledged citizenship without back taxes or
full-fledged citizenship without fines. So it is a compromise be-
tween what?

Mr. CASTRO. Well, I think you would agree with me, Mr. Chair-
man, that this point that you are at right now that you are talking
about, these, you know, the fact that they would have to pay a fine,
that they would go to the back of the line, that they would have
to learn English, that has been worked up as a compromise be-
tween Senators from different parties, and perhaps House Mem-
bers.

Mr. GowDY. But my question to you is, that represents a com-
promise between what? Because I don’t know anyone who is advo-
cating against that. So you represent that as being a compromise.
A compromise strikes me as a balance between two competing prin-
ciples. I don’t hear anyone advocating for full-fledged citizenship
with no conditions precedent at all. So how is that a compromise?

Mr. CASTRO. It is a compromise in my mind because Senators
from different parties, as Americans want folks to do from different
parties, came together, and put together a framework. I am sure
they had their divergent views, so if we went to the beginning of
the process, then I am sure there was more divergence in their
views. What was put on the table, including the planks that you
just stated, represents a compromise position.

Mr. Gowpy. What about those who are currently here who do not
desire citizenship? Would it be forced upon them or could they opt
out?

Mr. CasTrO. Well, I believe that throughout our history, it you
know, has been left up to the individual.

Mr. GowDY. So you don’t have

Mr. CAsTRO. Nobody is talking about forcing folks to become citi-
zens.
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Mr. GowDY. So you do not. Because the polls I have seen, there
is a large percentage that just want to work legally. They don’t de-
s}ilre to be full-fledged citizens. So you would not force that upon
them.

Mr. CASTRO. What I hear are an enormous number of people who
want to be full American citizens. They are patriotic people. They
want to serve in the military. They want to be productive for the
country. They want to be full-fledged citizens, and I believe that
that is in the best interest of the Nation. I don’t believe that we
should—I guess the alternative would be that we

Mr. GowDY. And there is not a legal status short of citizenship
that you could accept under any compromise. Because the com-
promise you made reference to is a Senate compromise. There is no
compromise short of full-fledged citizenship that you could endorse.

Mr. CASTRO. Well, of course, at the end of the day, this is in your
hands, but——

Mr. GowDy. But I am asking you.

Mr. CASTRO. I know, and I believe that the compromise that has
been worked out by the Senators, and maybe worked on by the
House Members, that represents a great compromise and that
Americans can support that.

Mr. GowDy. What are some of the elements of the background
check that you would be most interested in? Because the word
background check means different things to different people. I as-
sume it is more than just an NCIC check to see whether or not
someone suffered a felony conviction. What do you mean by back-
ground check?

Mr. CAsSTRO. Well, and I readily acknowledge, you know, I am
not a technical expert, not in law enforcement, and so I understand
you all are going to have a panel that is going to deal with enforce-
ment.

Mr. GowDY. But you are an attorney. You are an attorney, very
well-trained attorney, so——

Mr. CASTRO. Not very good at law school, though.

Mr. GowDy. Better than most of the Members of Judiciary, I sus-
pect your grades were. So what would you include in that back-
ground check? Because Mr. Forbes asked you, I thought it was a
very good question. If you set the bar at felony convictions, that is
a pretty high standard. For those who are under investigation by
the bureau, or someone else, and you could maybe meet the level
of probable cause, but not beyond a reasonable doubt, would you
be willing to exclude them from this path?

Mr. CAsTRO. Well, I think that what has been discussed does go
beyond just folks who have been convicted of a felony. I understand
that there may be some instances, but that is going to be case spe-
cific. I think that kind of thing needs to be adjudicated. You know,
it is, you know, somewhere between assuming that somebody has
committed a crime and recognizing that there are circumstances
where someone does present a danger to the United States and
should not be in the country. I do think that there is leeway there.
I would grant you that. And these are the kinds of things that—
I don’t disagree with the general point that, you know, this is not
easy. This is detailed. It is important work, but I believe, at the
end of the day, that the compromise, the general principles of the
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compromise that have been worked out in the Senate are the ones
that are the best option for the United States.

Mr. GowDpy. My very last question to you because I am out of
time is this: This is not our country’s first foray into amnesty. And
you talked about citizenship and all of the benefits that that con-
fers on folks. One of the benefits it confers is that you have the pro-
tection of the law. So how would you explain to folks, in my district
or Congressman Labrador’s, who really do place a high value on re-
spect for the rule of law, why we are doing this again if it hasn’t
worked in the past?

Mr. CAsTRO. Well, I think you and I would agree that, as many
folks have said, we are a Nation of laws. We draw our strength
from the fact that we are a Nation of laws. At the same time, we
are also a Nation of immigrants, and we have progressed as a Na-
tion because we are pragmatic, and we understand that these 11
million folks that are here, that this has to be addressed. It is in
our national security interest. It is in our national economic inter-
est. So I do think that we can find a way to punish these folks for
not coming in here legally but, at the same time, address the prag-
matic issue that is in front of us.

Mr. GOODLATTE. I thank the gentleman.

The Chair recognizes the gentleman from Louisiana, Mr. Rich-
mond, for 5 minutes.

Mr. RicHMOND. Thank you, Mr. Chairman.

Earlier the question was posed to each of you, and you all were
given the ability to just say yes or no, and I thought it was unfair.
But the question was, should America do what is in America’s best
interest when talking about immigration. And I guess the question
that, the part that was left out is, do you consider a cost-benefit
analysis on each person as the only factor in what is in America’s
best interest?

So if they are only going to come and be very successful business
owners and create jobs, is that the only factor we should look at
when determining what is in America’s best interest? And we can
start with you, Mr. Wadhwa.

Mr. WADHWA. There needs to be a balance over here because if
we just bring people in and there are no jobs for them, we are
going to create a complete mess. They lose and we lose.

What I have been arguing for is bringing in a crop of highly-
skilled immigrants who can help this country become competitive,
who can create new technologies, who can create jobs, make the pie
bigger so we can bring the other people in.

Mr. RiCHMOND. But that shouldn’t be the only factor, is my ques-
tion.

Mr. WADHWA. That should not be the only thing because they are
going to bring their families in as well.

Mr. RicHMOND. And I will have a follow-up for you, Mr.
Teitelbaum. Should it be the only factor?

Mr. TEITELBAUM. No, it shouldn’t be. Can I say more than no?

Mr. RICHMOND. If it is quick.

Mr. TEITELBAUM. The family category doesn’t have that criteria,
and it is the dominant category in legal immigration. So if you
focus in on the skills-based or the employment-based, that is a dif-
ferent, that is a small category.
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Mr. RicHMOND. No, and I agree with that.

Mr. ARORA. No, I agree with what both of them said. The balance
is important. The balance has always been true in this immigration
system.

Mr. RicHMOND. And Mr. Mayor?

Mr. CASTRO. We need a balanced approach.

Mr. RiICHMOND. And the reason why I posed the question was be-
cause, and Mr. Wadhwa, you brought it up first, why don’t we just
get the skilled labor part done first? Well, politically, and just being
very practical about it, if we got the skilled labor part done first,
do you think we would ever come behind it and finish the job?

I think it has to be a comprehensive approach, or we will never
get to the hard part. So that was probably my biggest concern, es-
pecially when I hear the conversation about the category for diver-
sity being maybe reduced or eliminated completely, when diversity
adds something to this country, and we should never forget it. And
if we go back to the Declaration of Independence, you know, one
of the facts that was used to talk about the king was the fact that
he was preventing people from coming to the country and being
able to migrate here. And then if we look at the Statue of Liberty,
when it says, give me your tired, and your poor. What I don’t want
people to take away from this hearing is that all of a sudden we
forgot about the tired and the poor and the people who are striving
for a better life.

So those are probably my biggest concerns when we look at just
the precedent we are setting. And we have economic problems, and
we are getting out of them like we always do. And we will always
prosper because we are resilient. But the question becomes, what
about the moral ground that we would see if we just say we are
going to forget about 11 million people? We are only going to focus
on skilled workers. We are not going to take care of spouses and
equal protection under the laws, and all those things. Do you worry
about that?

Mr. WADHWA. I do, and the thing is, right now, the country is
in a mess. Our economy is in horrible shape. We have a brain drain
going on for the first time in its history. This has never, ever hap-
pened before. We have never, America has always been a land of
immigrants, not emigrants. It is happening right now. If we wait
3 years to fix the skill problem, we lose a couple of hundred thou-
sand more great people who could be healing our economy. And un-
less and until the economy heals, the American public will not be
receptive to the unskilled workers.

So it is a mess right now, and all I am talking about is let’s agree
on what we agree on, get that over and done with. Let’s agree on
the skill. Let’s agree on the DREAM Act. Let’s give some kind of
a green card to the undocumented workers while we decide on the
citizenship. That is so toxic right now that I am not optimistic we
can solve that problem. Maybe we will. Maybe I will be wrong, but
in the meantime, let’s agree on what we agree on and make things
easier for everyone.

I am saying give these undocumented workers green cards. My
father has a green card, for example. He hasn’t gotten his citizen-
ship. He has lived here for 30 years happily without having that
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problem. You don’t have to have citizenship to, you know, do what
is right for people. Let’s solve the problem where it can be solved.

Mr. RicHMOND. Mr. Teitelbaum?

Mr. TEITELBAUM. Yes, my wife lived here for 25 years on a green
card until she decided to naturalize. And the only difference was
she couldn’t vote in the school board elections, which annoyed her.
The Statue of Liberty is on the cover of all of the Commission on
Immigration Reform reports, and on the diversity visas, I think if
you look at the composition the national origin and other composi-
tion of current legal immigration to the U.S., it is very diverse.
When that provision was passed, there was concern it was not di-
verse enough.

Since then, it has become very diverse. And these are adding
55,000 visas that are getting 8 million applications each year, ran-
domly allocated by computerized lottery. That is a somewhat odd
way to set priorities. The commission said we should set priorities,
and we should deliver on them. And the diversity visa program, it
felt then, and I think would say now, it does not rise to that level
of priority compared to the other priorities.

Mr. GOODLATTE. The time of the gentleman has expired.

And the Chair recognizes the gentleman from Idaho Mr. Lab-
rador for 5 minutes.

Mr. LABRADOR. Thank you, Mr. Chairman.

I am excited that we are having this hearing. I think it is impor-
tant that we modernize our immigration system. I think we all
agree that we have a broken immigration system, but we need to
find a solution to the problems that we have by being fair. We need
to be fair to the millions of Americans that want to follow the rule
of law. We need to be fair to the millions of people that are waiting
in line to come legally to the United States. And I do think we do
have to be fair to the 11 million people or so that are here in the
United States illegally.

So I have a few questions about this, but first, I want to go to
Mr. Teitelbaum. You spoke about the sibling category in your re-
port. Can you explain? I actually agree with your conclusion in the
report. I think we should get rid of the sibling category. Can you
just Oexplain a little bit and just short, why you think that is impor-
tant?

Mr. TEITELBAUM. There aren’t enough visas allocated for the
huge volume of applications. You have got a 2.5 million person
waiting list. And one of the Members has already mentioned what
the wait times are, which vary from 12 to 20 years, depending on
the country. So if you are not going to manage by backlog, which
is what the commission said we should not be doing, that is a cat-
egory that is being managed by unconscionable backlogs.

Mr. LABRADOR. And we could actually use those visas and allo-
cate them to spouses and

Mr. TEITELBAUM. To the higher priorities.

Mr. LABRADOR [continuing]. To the higher priorities.

Mr. TEITELBAUM. Yes, indeed.

Mr. LABRADOR. But something that I disagree with you on the
report is the guest worker issue. And I am a little bit dumbfounded
by it, and I know this report came out a few years ago.

Mr. TEITELBAUM. Fifteen years ago.
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Mr. LABRADOR. Yes. You know, in my State, in Idaho, we have
a large dairy industry, and at least two Idaho dairy farmers have
experienced I-9 audits in the last couple of years. In one, 32 out
of the 40 employees didn’t qualify to work in the United States;
and the other one, 47 out of 57 did not qualify.

They went ahead, fired all of those employees, and they went
ahead and asked for people to come work at the dairy. They
couldn’t find a single person who applied for that position who
spoke English. Now, they don’t know if the people are legal or ille-
gal, because the people they hired have legal documents, and they
haven’t done another I-9 audit. But how can you say we don’t have
a need? I mean, that is a large number of employees that needed
to be hired, and not a single person who spoke English applied for
the position.

Mr. TEITELBAUM. I don’t know the circumstances in Idaho, Con-
gressman. I am sorry, but I would say that it is true that in some
agricultural areas, employers, typically in rural areas, which is
where agriculture normally is anyway

Mr. LABRADOR. Typically.

Mr. TEITELBAUM. Well, not always—but have become dependent
on the assumption they can recruit from this undocumented work-
force, and nobody——

Mr. LABRADOR. But this is different. This is somebody who had
to fire everybody who was working at their dairy, and they couldn’t
find anybody who could be, you know, who could speak English. I
don’t know what their status was.

I was an immigration lawyer for 15 years and I found the same
experience in some of the agricultural areas, in the dairy industry,
agricultural industries. It is hard to find American workers who
want to do the job. And then your solution is just they should do
something else. They should pick almonds instead of something
else. But the reality is that we should let the market decide that,
shouldn’t we?

You know, it seems to me that even in the example that you gave
us, the owner of the farm had already decided that he wasn’t going
to pick the apricots anymore because the market was not working.
And I think we need to do something about our guest workers, so
I disagree with you there.

Mr. TEITELBAUM. It is the commission.

Mr. LABRADOR. With the commission, I apologize.

Mayor Castro, I believe—I liked your words that we progress be-
cause we are pragmatic. But yet, it seems to me that your solution
is not pragmatic. You say that it has to be a pathway to citizenship
or nothing else. Also, in my 15 years of experience as an immigra-
tion lawyer, I talked with thousands and thousands of people who
are here illegally. And what they want is, they want to come out
of the shadows. They want to be able to be legal. They want to be
able to work. They want to be able to travel. They want to feel like
they are treated with dignity. Not many people told me I want to
be a citizen. I have to be a citizen in order to feel like I am a dig-
nified person.

So if we can find a solution that is a short of pathway to citizen-
ship, short of pathway to citizenship, but better than just kicking
12 million people out, why is that not a good solution?
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Mr. CAsTRO. Well, I would say that that is not the solution that
is in the Nation’s best interest. I think that is what I said, and I
think that would be the most pragmatic solution. And one of the
reasons that I believe that, is that if we don’t go down that route,
then I am convinced that we are more likely to find ourselves here
again in 10 years, 15 years, 20 years. So, you know, if you asked
me, would that be better than zero, I wouldn’t necessarily disagree
with that. But is that sufficient? Does that actually address the
issues that we have in front of us? No. It is not a sufficient solu-
tion.

Mr. LABRADOR. And my time has run out, but the question that
I have for you and for all advocates of immigration reform is
whether you want a political solution or a policy solution? If we
want to political solution, you guys are going to insist on pathway
to citizenship. You are going to beat Republicans over the head on
this issue. But if we want a policy solution, I think there is good-
will here in the House of Representatives for us to come together,
actually have a pragmatic solution to the current problem that we
have, and solve and modernize the immigration system for years
to come. But thank you very much.

Mr. GOODLATTE. I thank the gentleman.

The gentleman from Illinois, Mr. Gutierrez, is recognized for 5
minutes.

Mr. GUTIERREZ. Thank you very much, Mr. Chairman. First, I
would like to say that while we have been here, every minute,
someone has been deported. Most of those deported have committed
really no crime other than working in the United States, which is
a misdemeanor the last time I checked. They are raising their fam-
ilies. They are contributing. There is always the question about
paying taxes. Well, they pay taxes. You can check with the Social
Security department. There is this large fund that goes unac-
counted for. That means they really don’t know who to attribute
that money to because people have contributed. I think we need to
do comprehensive immigration reform so when they pay taxes, it
goes into the right account. And it helps fund and fuel our econ-
omy.

I want the mayor and the States and the Federal Government
to garner all of those tax dollars and not for it to be in the pocket
of some unscrupulous employer that is taxing them, but then not
sending the money on.

Plus, given the 1986 legislation, we all know that there was an
increase in the earning ability of the undocumented once they be-
came. I mean, everybody keeps talking about, you know, innova-
tion. Let me give you a little innovation. We talk a lot about the
uncertainty of the market and what we do as a Congress. The un-
certainty about what we do and what that causes for our financial
markets.

I just want everybody to think one moment. What do you think
about the uncertainty in the life of 11 million undocumented work-
ers when you give them certainty? I will tell you what I believe
they are going to do. They are going to go buy that house that they
have always been thinking about buying but, since they were un-
documented, didn’t. They are going to buy that car. We know that
75 percent of our economic activity in the United States is what,
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somebody going and purchasing something. I want you to think. I
want you to think about people going to insurance agencies and to
banks and opening accounts and to invest and to save. And most
importantly, as I and other baby boomers, yes, I am 59 years old,
and I am part of that group of people that is going to be hopefully
soon going into the sunset.

Mr. Issa. How soon? How soon?

Mr. GUTIERREZ. And while we have a lot of people, we have the
largest percentage of people ever before in the history of our Nation
that are leaving our workforce in the next 15 years. We need to re-
place them, and we need to replace these assets. Let me take a mo-
ment to say the following: There are undocumented people in this
room. There are dreamers in this room. I am happy that the Presi-
dent used his executive authority. Five hundred thousand of them
are now safe from deportation; 150,000 of them. One of them is in
my office. And I have got to tell you something. He is not a burden.
He got legalized. He came to my office. We hired him. He is work-
ing. He is paying taxes. He has got health care. How did he get
health care; the way most of us get health care. I don’t think we
should look at immigrants and say, how are they going to get
health care?

Well, the same way that Members of Congress get health care.
We get health care at our place of employment. That is the same
place they are probably going to get health care, and if not. So I
want to say to everybody that is here. I want to quickly say to
those that have come here, and I am sorry, I am going to butcher
your name, Dr. Wadhwa.

Mr. WADHWA. Good enough.

Mr. GUTIERREZ. Good enough. And I want to say to Mr. Arora,
to both of you. We have a bill. It was introduced by the gentlelady
from California. For 10 years, I insisted that nothing happen on
STEM or any other particular part of comprehensive immigration
reform unless we did it all. But last year, I think in good faith and
to show that we wanted to work with everybody, we said 50,000,
I will not object, but they needed to be clean.

We didn’t want you to get something while someone else lost
something. We wanted to give it to you. And in our bill, 50,000, you
get to come from the very first day with your wife. You get to come
from the very first day with your children. Because we believe we
should welcome you and your talent and at the same time, not
have to make a distinction between serving this country and bring-
ing your talent and sacrificing the love and cherishing the fact that
your family might not be there with you.

So we think that that is important so I am going to continue to
work. And I say to my colleagues on the other side of the aisle, we
can resolve this and many other issues.

Lastly, I want to say a special thank you to Mayor Castro. You
just lit up our house. My wife, and my daughters, and my grand-
son, Luisito. You lit us up with your speech at the Democratic Con-
vention, with your leadership as mayor, with your poise, with the
way it is you just make us all so proud, and with your story. And
I would like to say to you that I am so thankful that America gave
your grandparents a chance and that you are here with us today,
because I know that not only San Antonio, but Texas, the Nation
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is better because of your service. Thank you so much for your testi-
mony here today.

And thank you, Mr. Chairman.

Mr. GOODLATTE. I thank the gentleman.

The gentleman from California, Mr. Issa, is recognized for 5 min-
utes.

The Committee will have order. This is not the way—this is not
the way to make your point. All of those must leave. Just so you
are not in doubt about the rules of the Committee.

I want to make sure everybody knows that the House Rules pro-
vide that the Chairman of the Committee may punish breaches of
order and decorum by censure and exclusion from the hearing.

We just a moment ago did not have order in the hearing room.
Members of the audience must behave in an orderly fashion or else
they will be removed from the hearing room. And let me just say
as an aside, that was not a good accent point to the excellent points
made by the gentleman from Illinois.

The way we resolve this is through discussion and careful delib-
eration about the issues, not by disrupting efforts to educate the
Members of this Committee and the public.

And we will resume the hearing. And the gentleman from Cali-
fornia is recognized, without penalty to the loss of any of his 5 min-
utes for that disruption.

Mr. IssA. Mr. Chairman, can I get an extra minute for this one?

Mr. GOODLATTE. Maybe.

Mr. IssA. Well, first of all, in several ways I want to associate
myself with my good friend from Illinois.

Luis, I am 1 month, 9 days older than you, but that doesn’t mean
that there is any real difference in us as Baby Boomers. We are
going to exit the scene, and I don’t want to exit the scene without
resolving an immigration problem that predated my entrance and
the gentleman’s entrance into Congress.

That group of disruptions really didn’t understand my politics. I
do believe we can get to a substantial, if not complete, immigration
reform bill, and I hope, after 12 years on this Committee of trying
to get there, it is my fervent hope that this is that window of op-
portunity.

I do have some concerns from earlier.

Mr. Teitelbaum, I want to associate myself with Ms. Lofgren. 1
heard you say basically that we should grow different crops in Cali-
fornia as a resolution to needing labor that we can’t seem to find.
Is that pretty well correct?

Mr. TEITELBAUM. No. What I am saying is that farmers and em-
ployers in general make decisions incrementally over time based
upon the availability of labor at what price.

Mr. IssA. Absolutely.

Mr. TEITELBAUM. And so we have allowed, we have allowed a
system to evolve in which those farmers who have made those deci-
sions based on that assumption are dependent on that continuing
flow of labor. That is the nature of both temporary worker pro-
grams and undocumented.

Mr. IssA. I want to challenge that for a moment. As a Califor-
nian, I was there in 1986 when the law changed. And I have seen
my farmers, some that I represented in the past, some that I still
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represent, flowers, tomatoes, strawberries, and then my wife’s
home up in Salinas County, Monterey County, literally, the lettuce,
the majority of all lettuce comes from that one county. The major-
ity of all lettuce in America comes from that one county. If we sim-
ply say that we can’t have labor to pick that and that we need to
make other decisions, it is fertile land. You are absolutely right. We
will grow something else, and we will import our lettuce from an-
other country.

If the real question is do we have an effective program that gives
opportunity to people outside the U.S. to come to the United States,
work for a period of time, and periodically return home in a non-
immigrant, in a migrant way, if we have an ineffective program
and we could have an effective program, and I think that is the
real question.

In the 1990’s, when you were studying this, you were studying
it at a time in which the problem had been fixed, and it was get-
ting rebroken as we spoke. You had migrant labor who had become
under the 1986 law permanent, and they were beginning to either
be in the management ranks of agriculture, or they were leaving
agriculture, and that is pretty understandable. But isn’t it true—
true in the 1990’s, true today—that there are tens of millions of
people outside the U.S. who would stand in line to get good-pay-
ing—Dby their standards—migrant jobs here in America and would
do so under a set of rules that were fair to them and fair to us?

Mr. TEITELBAUM. If they were fair, that is a big “if,” of course,
because temporary worker programs generally have not had that
character. And then I would suggest——

Mr. IssA. Well, let me challenge that, because, you know, I want
a successful resolution, and I believe a successful resolution is, one,
deal with people already here and in an appropriate and com-
prehensive way; two, obviously empower us to bring in the people
who add to our economy; and three, deal with low-skill jobs that
in many cases if people come to this country, they do them for a
short period of time.

Is our standard today supposed to be an American wage for an
American job—and I want to go to Mr. Wadhwa—or should it be
a wage which is completely fair and greater than the wage some-
one would find in their home country for coming here, and suffi-
cient for them to not only earn a living, but also go home with
more money? And if that is the standard, then isn’t that an achiev-
able standard where it is a win-win? We can get our crops dealt
with in a decent way; they can be better off for it; and we can have
a flow of labor for that one portion that, in fact, would not be sub-
ject to chain migration.

Mr. TEITELBAUM. The Commission recommendation said that
that was an attractive goal, but not possible to achieve, number
one. Number two

Mr. IssA. Not possible to achieve. I will go back to my premise,
and I want to be quick. My premise was that we pay more than
they would find in their home country, but not necessarily what we
aze paying today with all the rules under the AG program of H-
2A.

Mr. TEITELBAUM. The other thing, Congressman, you might want
to look at is the backlogs that have been generated that have lots
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of people who are not particularly skilled waiting. They are entitled
in some sense to a visa, but they are in the backlog.

Mr. Issa. Okay. Well, I hear that you say it couldn’t be done
then, and it wasn’t going to work. But I have worked with Mr. Ber-
man on this Committee believing that it could. Is anyone that has
a different opinion there that would like to comment on the ability
to take care of that one portion in a way in which Ms. Lofgren and
I could see crops that, in fact, people want to eat be grown?

Mr. WADHWA. If you look at Canada, Canada has made their
guest worker program work very well. For low-skilled labor, that
is not a bad solution. It is actually a good solution. For high-skilled
labor, you can’t do that because you want the high-skilled labor:

Mr. Issa. We want them here permanently. Absolutely. Thank
you. Anyone else?

Thank you, Mr. Chairman. I appreciate your indulgence.

Mr. GOODLATTE. I thank the gentleman.

The gentlewoman from Washington Ms. DelBene is recognized
for 5 minutes.

Ms. DELBENE. Thank you, Mr. Chair.

I come from a district that has lots of technology in the southern
part of the district, home of Microsoft and many other technology
companies, a lot of biomedical device companies, and also a very
rich agricultural industry of dairies and berries and specialty crops.
So immigration is very, very important from many different as-
pects.

I wanted to start with you, Mr. Wadhwa. And we talked a lot
about H-1B, but you also talk about a startup visa program, and
I wondered if you could elaborate what you think needs to be in
such a program and how that would work in conjunction with the
H-1B program.

Mr. WADHWA. A startup visa would do wonders for Seattle. It
would do wonders for New York and even more for Silicon Valley.
There are literally tens of thousands of companies that would be
started almost overnight if we gave these entrepreneurs or would-
be entrepreneurs the ability to do that. Right now they can start
companies. If you are on an H-1B visa, you can start a company,
but you can’t work for it. It is brain dead. Right? So we would sud-
denly have a boom in entrepreneurship like we haven’t conceived
before.

There is no reason not to do it. It should be done independently
of everything else we are doing. Just get that done so we can fix
the immediate problem.

Then there is the issue of H-1Bs. The big companies are lobbying
very hard for it. They need it. I mean, there are debates about
whether they take jobs away. In some parts of America, you don’t
need H-1Bs; in parts where the skilled immigrants are, you do
need H-1Bs. The Brookings Institution did a great study on that,
so we need those also.

But the more urgent thing there is to give green cards to the mil-
lion already here on H-1B visas who are stuck in limbo. Let them
start their companies. Let them buy houses. Let them enjoy the
rights that Americans enjoy.

Ms. DELBENE. We talk a lot about starting up companies, but
also a lot of research and a lot of startups and entrepreneurs come
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from great basic research that is happening at our universities.
And so how do you think the relationship of our immigration pro-
gram has an impact on the education we are able to deliver both
in the medical area as well as in the technology area?

Mr. WADHWA. I think we are completely in sync on that. We need
these researchers coming in and doing great research at our uni-
versities, and then we need people leaving universities and starting
companies. That is the one thing we need to fix in the United
States system is to commercialize more research because that
would, again, lead to a big boom in startups.

Right now the system doesn’t work because the researchers can’t
get permanent resident visas. It is the same problem that everyone
has, that we have basically slowed down American innovations for
no reason whatsoever.

Ms. DELBENE. Dr. Arora, we are talking about health care. And
obviously we talk a lot about kind of technology, and we forget that
there are many needs not just in research and health care, but
across the healthcare system. I wondered if you wanted to elabo-
rate on that a little bit.

Dr. ARORA. Yes. It is clear from a number of workforce reports
that with the baby boomer generation retiring and with a new
healthcare environment, there is a serious shortage of healthcare
workers at various levels, physicians, and certainly there is a mal-
distribution—aside from everything else, there are a number of
areas that are simply not medically served appropriately. There are
certain specialties that are underserved. There are issues for get-
ting nurses to the right hospitals. So there are a number of issues.

It is also hard when you come in from a pathway like mine—I
was on a J-1 exchange visitor visa—to go into a research field, if
that is your desire. And it took me several years to make my way
out to that because of the kinds of restrictions that I have faced.
So we have always advocated that when you go through the immi-
gration pathways, especially the skilled immigration pathways,
there should be a great deal of portability and market-based char-
acteristics to this so that people gravitate—people with skills gravi-
tate toward where the demands are, and where their skills are ap-
propriately needed, and where they can contribute best. And health
care is no exception to that.

I have had the privilege of working with Senator Conrad’s office
in the past on his Conrad 30 program, of which I am a graduate,
I should say, and they are looking for permanent authorizations.
They are looking for physicians who go to underserved areas and
provide service not to have to stand in these backlogs at the end
of service. And those are all great ideas, and they should be a part
of-

Ms. DELBENE. Thank you.

And then we talk about agriculture. We have been talking a lot
about seasonal workers. But I know in the example that my col-
league from Idaho brought up earlier in the dairy world—and we
have many dairy farmers in my district. These aren’t seasonal
workers, these are year-round workers—that folks are struggling to
make sure they have a strong workforce.
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So do you feel differently about the ability to address those
issues, Mr. Teitelbaum, versus the seasonal workers? I mean, there
is an economic driver to this, too.

Mr. TEITELBAUM. If they are year-round, then they are not really
temporary workers. Seasonal is more temporary. So I think, again,
it is—

Ms. DELBENE. But there is still a gap. There is still an employ-
ment gap.

Mr. TEITELBAUM. Yes. And you have got to consider whether the
jobs are attractive enough for the underemployed U.S. workforce,
who could be attracted if they were attractive. But I don’t know
what the conditions are in the farms and dairies that you are de-
scribing, so I can’t comment on that.

Ms. DELBENE. But you think it is merely a financial issue in
terms of how much folks are paid versus the types of jobs and the
skill involved in those jobs? As Mayor Castro said, these aren’t nec-
essarily low-gkilled, they are different-skilled.

Mr. TEITELBAUM. Congresswoman, I did pick strawberries in the
summer in Oregon not so far from your district.

Ms. DELBENE. I think we went to the same school, actually.

Mr. TEITELBAUM. Did we? I didn’t know that.

It was an interesting, difficult, well-paid job for a college student
in the summer. I don’t think there are any jobs like that anymore.
It is a different workforce that does the strawberry picking in Or-
egon now. So I think you can see that there has been a kind of
shift in the origin of the workforce.

Did we really go to the same college?

Ms. DELBENE. We did, in Portland.

But I think I have used all my time. Thank you.

Mr. TEITELBAUM. Thank you.

Mr. GOODLATTE. I thank the gentlewoman.

And the gentleman from Texas Mr. Farenthold is recognized for
5 minutes.

Mr. FARENTHOLD. Thank you very much, Mr. Chairman.

And it is good to have Mayor Castro here from San Antonio. San
Antonio is a lot like my hometown, Corpus Christi. They just don’t
have the bay or the beach. But you do have a pretty good basket-
ball team.

And I wanted to visit with you a little bit because I really do
sympathize. We have got a big problem here, and I think we all
agree that our immigration system is broken. We have done a lot
of casework at our office, especially when we still had Brownsville
as part of the district that I represent, and my heart is just broken
by some of the family issues that I see.

And also my heart is broken by the fact that many people who
are in this country without proper documentation are basically an
underclass that aren’t afforded the full protection of the law. If you
are here illegally, and you see a crime on the street, you are afraid
to call the police for fear of you getting involved in it. And you are
open to exploitation by unscrupulous employers. And it is a real
problem, and I think it needs to be addressed.

I have spoken with a lot of my Republican colleagues, some of
my Democrat colleagues, and a lot of folks back home about the
issue, and it seems like the stumbling block for almost everybody
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is the pathway to citizenship that you have been talking about for
such a long time. We look at the promises of the 1986 immigration
reform when it granted citizenship to so many people, that we were
going to seal the border and make sure this—this was a one-time
deal is the way. And we see that that has failed.

My question to you is how do we not end up in the same situa-
tion 10, 20 years down the road if we do this again? My fear is that
what we are saying by a pathway to citizenship is that, all right,
you come over here illegally. Let us say we seal the borders 100
percent. Nobody can cross the border illegally. You are still going
to have people overstaying their tourist visas. You will still have
people overstaying their student visas. And the natural belief is, all
right, they have done it twice. I will just wait them out, and they
will do it again. And we create this underclass of people who can’t
have a real job that are selling bootleg DVDs in the flea markets
or are working whatever underground economy. How do we craft
this so we don’t fall into this same trap?

Mr. CASTRO. Thank you very much for the question, Representa-
tive Farenthold. It is good to see a fellow Texan here, south Texas.

First, I believe that as a Nation we are stronger because we ask
folks to take an oath, take an allegiance to the United States of
America.

Mr. FARENTHOLD. No question about it.

Mr. CASTRO. And that involves full participation in the democ-
racy and citizenship. I just cannot imagine an America where we
consign these folks to an underclass status. In other words, we
would be telling them, you will never, ever, ever become a citizen
of the United States.

Mr. FARENTHOLD. So what do we put in the law to not invite peo-
ple to where we are back doing the same thing again? That is my
concern.

Mr. CASTRO. Sure. First of all, I do think that the only way you
are going to accomplish that is with a comprehensive approach.
The one thing I know is that if you try and piecemeal it, the
chances are that you will find yourself here 10, 15, 20 years from
now.

But more specifically, I believe that this legislation should in-
clude enhanced border security, enhanced interior security, the
ability to——

Mr. FARENTHOLD. Would you support the proposal for a national
biometric ID?

Mr. CASTRO. Sure, I would support using some technology to help
ensure that people are here who say they are going to—who are
here are here legally.

hMrc.1 FARENTHOLD. I am not sure I am there on that. But go
ahead.

Mr. CASTRO. You know, whether it is that or something like it,
there are people more qualified to speak than me on that. But I
would say that including an ability for employers to verify the legal
status that is better, that is more comprehensive——

Mr. FARENTHOLD. Again, we tried to do that and failed. And you
are still going to have the underground employers if you have got
people who are overstaying their student visas. And you have an-
swered different variations of this question time and time again.
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How do, by granting a very generous pathway to citizenship—and
maybe we tighten it up; maybe we find the compromise there—but
how do we avoid creating an incentive for people to continue to
come here? That is what my constituents and most of the people
that I am talking about, that is the big stumbling point here.

Mr. CASTRO. I think what you do is that you solve the issue that
you have in front of you, that you improve the ability to keep folks
out who shouldn’t be here, and to—you know, to ensure that people
don’t overstay their visas. There are ways to work on that.

Mr. FARENTHOLD. I see I am out of time. I just don’t see how do
you that without chipping everybody who comes over here to see
tﬁe Statue of Liberty to track them. I am really concerned about
this.

Mr. CASTRO. Throwing our hands up is not an option.

Mr. FARENTHOLD. All right. Thank you very much. I yield back.

Mr. GOODLATTE. The Chair recognizes the gentleman from Flor-
ida Mr. Garcia for 5 minutes.

Mr. GARCIA. Thank you, Mr. Chairman.

Mayor Castro, I wanted to ask you, what type of computer repair
did your grandparents engage in?

Mr. CASTRO. My grandmother actually ended up working as a
maid, a cook, and babysitter.

Mr. GARCIA. There we go. High skill then.

I wonder what this hearing would be like if we were like Cana-
dians, desperately seeking people to come to our country because
we simply have no one who wants to be there. It is not like Texas
where people just want to be in Texas, or Miami. I worry about it.

You know, I have heard your testimony, Mr. Wadhwa, and I
worry about it, because you seem to create a crisis. After saying
that our country is a mess, I hope you were just talking about our
immigration system because what brings people to our country is
precisely that opportunity. You would agree with me, correct?

Mr. WADHWA. I agree. For the moment, we are the only——

Mr. GARCIA. And you agreed with me that that suffering that you
are talking about is also being visited on immigrants that are al-
ready in this country that don’t have documentation, families being
separated, people being deported. You would agree that that is a
bad situation?

Mr. WADHWA. Agreed.

Mr. GARCIA. Why do you think we should make that decision?
Why should we decide on highly technical people which are boring
down the door to come into our country and not decide for those
who have invested and been here for such a long time?

Mr. WADHWA. We should decide both, but right now the issue of
undocumented is toxic. America is divided.

Mr. GARCIA. It is toxic because we give up on it; don’t you think?
I mean, if you had been given the choice to be fortunate enough
to pick strawberries in the paradise of Oregon, would you have
taken that choice?

Mr. WADHWA. I might have, depending on my circumstances.

Mr. GARCIA. No, but under your circumstances would you have
taken that choice? And the answer is no, correct?

Mr. WADHWA. What I am saying is give them green cards. Legal-
ize them. The green card is a wonderful way of being here. The
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only difference between the green card and citizenship is the right
to vote.

Mr. GARCIA. It is called taxation without representation. It was
an essential element of our country’s founding.

Mr. WADHWA. That is why this battle is being fought, because
the Republicans know that they are going to lose that battle if we
legalize another 11 million people. Let us call a spade a spade over
here.

Mr. GaARCIA. The problem, Mr. Wadhwa, I think, is that you
make a choice

Mr. WADHWA [continuing]. Choice of a green card now or citizen-
ship 5 years from now, everyone would accept a green card imme-
diately.

Mr. GARCIA. Absolutely, people would choose that, just like peo-
ple would choose every day.

The other question I would ask for you, do you think there is
some kind of paradise about the folks who have been here 10, 15
years picking strawberries, or potatoes, or corn or apricots, that
heavenly paradise of being an illegal worker? Do you think that is
a particularly good circumstance for the last 10 or 15 years that
people do this?

I will ask you, Mr. Teitelbaum. Do you think that that is a good
thing? I mean, are they happy to do this? They want to be in this
permanent underclass?

Mr. TEITELBAUM. I do not think they

Mr. GARCIA. Right. And is there a history of any great country
in the world that didn’t have immigration headed toward its bor-
ders?

Mr. TEITELBAUM. Say it again, sir.

Mr. GARCIA. Is there a history ever in human history of a coun-
try that was successful and didn’t have immigration? I mean, I be-
lieve that from the Babylonian empire through the Roman, through
the British, and to today, every nation that is a winner nation has
immigration, correct?

Mr. TEITELBAUM. The Commission was a strong supporter of a
substantial legal immigration system.

Mr. GARCIA. Do you remember what the Statue of Liberty, which
is on the cover of your report, says?

Mr. TEITELBAUM. Well, the statue doesn’t say it. It is on the pedi-
ment. I know the poem by Emma Lazarus. And my first daughter’s
name is Emma.

Mr. GaRrclIA. I think we make a mistake here if we engage in this
debate and think that there is some paradise.

Mr. Arora, you have spent how many years trying to make your
status permanent?

Dr. ARORA. More than 15.

Mr. GARCIA. And you would agree that that is not a particularly
favorable place to be.

Dr. ARORA. Right.

Mr. GARCIA. And you would agree that those, even like yourself,
who are highly technical, making a good salary, but finding all
these impediments is not a good thing for America’s productivity.

Dr. ARORA. No, it is not.
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Mr. GARCIA. And I would assume that because you want this sta-
tus for yourself, you would want it for all others who find them-
selves in a similar situation?

Dr. ARORA. Yes.

Mr. GARCIA. Look, I think that the issue here is that we have
mistaken—and the folks on the other side might be missing—is
that this is no paradise, that people work awfully hard on the
American dream, and all they want is an opportunity. And I want
to be clear here: A pathway to citizenship doesn’t mean that we are
going to sign these guys up to be citizens. That is a choice that is
made. I am sure in your city, Mayor, you would love more people
to be registered to vote, but yet they are not. And that is a choice
people make, just like citizenship, correct?

Mr. CASTRO. Sure. That is correct.

Mr. GARCIA. Thank you, Mr. Chairman. I yield back the remain-
der of my time.

Mr. GOODLATTE. I thank the gentleman.

And the gentleman from North Carolina Mr. Holding is recog-
nized for 5 minutes.

Mr. HOLDING. Mr. Castro, I recognize your resistance to finding
a middle ground or something short of full citizenship. But I would
ask you, if you were an illegal immigrant, and the United States
was actually in the business of enforcing our immigration laws, and
your choice was convicted criminal or almost citizen, you would
choose almost citizen, wouldn’t you?

Mr. CASTRO. As I said before, do I believe that something is bet-
ter than zero? Sure. I don’t believe it is sufficient. I also don’t be-
lieve that that addresses the entirety of the problem here.

Mr. HOLDING. Redirecting your attention back to Mr. Forbes’
question, which you thought was hypothetical in that if you were
given the opportunity to write the law and ensure that it passed,
and we found ourselves 10 years later with a large population of
illegal immigrants in the country, would you enforce the law, or
would you come back and find another pathway to citizenship? I
would suggest to you that it is not a hypothetical question, because
it is precisely the question that we are dealing with right now.

Twenty-five years ago we passed a comprehensive bill, and here
we have a low estimate of 11 million illegals in the country. Some
estimates are many millions more.

What is the mistake that we made in 1986 that we do not need
to make this time around to ensure that we don’t have to do this
again?

Mr. CasTrRO. Well, I think one of the things that we can do, as
was mentioned earlier, is to continue to enhance border security
and also to work on interior security. Technology has benefited us
during that time. So we have an opportunity here, you have an op-
portunity here, the Congress has an opportunity to pass a com-
prehensive, very well-thought-out bill. And, of course, nobody can
guarantee, and you are right, there probably will be some folks who
fall into that category in the years to come.

Mr. HOLDING. So the mistake that we made was that we didn’t
enforce the law.

Mr. CasTrRO. Well, I think somebody else will have to speak to
that. We can’t just throw up our hands because we think we are



256

going to have some challenges later. That is not an option. Doing
nothing is not an option.

Mr. HOLDING. I agree doing nothing is not an option, but I also
think enforcing the law should have been done and has to be part
of the future.

Mr. Wadhwa, my father-in-law is British. He is an engineer, and
in the course of his career, he has managed worldwide construction
for two pharmaceutical companies, one based in the United King-
dom and one based in Switzerland. And through all the years that
I have known him, he has complained the most about the immigra-
tion laws in the United States and the difficulty it has been not
only for him at times to work in the United States, but for getting
team members in from other countries to work on large construc-
tion projects, pharmaceutical manufacturing and research facilities
here.

You have experience in Australia. Give us just a little snapshot
of if one was a U.S. citizen, engineer, and wanted to go to Australia
and manage a billion-dollar construction project, how much of a
hassle would it be?

Mr. WADHWA. Australia right now makes it very easy to come
there. Canada is doing the same. If you are a skilled immigrant,
they are welcoming, you know, people as immigrants to come over
there. It is harder to get green cards in many other countries.

But the Australia I knew is different than the Australia today.
I had to fight to get an Australian permanent residence because
there is a White Australia policy. Today they welcome anyone who
graduates from their universities. They welcome foreigners to come
and start companies.

Your father-in-law is like everyone else in Silicon Valley. They
are starved for talent. The companies are starved for talent. They
want to hire the best and brightest from all over the world, but we
won’t let them.

My colleague at Stanford, Dan Siciliano, talks about if the coun-
try was a game, if you are playing football in a country, we said,
the only people you can hire are people from within the company.
We are basically locking out the world’s best talent needlessly.

Mr. HOLDING. My district borders on the Research Triangle Park
in North Carolina. And there are numerous high-tech companies
there, and a number of very large software companies. And I have
heard from them that when they have difficulty getting someone in
the United States, often what they are able to do is just have them
located in Canada and Skype in their input. And they pay the
taxes in Canada. They don’t pay the taxes in the United States.

Mr. WADHWA. In Silicon Valley that is commonly happening.
They are setting up offshoring centers in India, China, in Van-
couver, everywhere else in the world except Silicon Valley. We
want those people here so they can pay taxes here, they can inter-
act, and they can start more companies after they have finished
their projects.

Mr. HOLDING. Thank you very much. I yield back.

Mr. GOODLATTE. The gentleman from New York Mr. Jeffries is
recognized for 5 minutes.

Mr. JEFFRIES. Thank you, Mr. Chair.
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Dr. Wadhwa, you have indicated throughout your testimony the
need, perhaps for reasons of policy or for practical reasons, to em-
phasize as we tackle this immigration issue highly skilled visas.

Certainly you have distinguished yourself during your time here
in America. You have founded a company, 1,000-plus employees.
You have contributed to the academy. You have written a book.
You have taught at some of our most significant and distinguished
universities. You have contributed much to America.

Now, as it relates to our immigration policy, of course, there is
an appropriate place to deal with the highly skilled immigrant
issue. We also have a history of dealing with refugees with compas-
sion that makes sense for who we are and what we represent, our
democratic values. We have a history of making sure we grant
visas in recognition of the fact that we need to draw from people
from all across the world. That is the premise of the diversity visa
program, that that makes us stronger. And, of course, inherently
the need to emphasize and promote family unification for reasons
of fairness, for reasons of efficiency, for reasons that clearly make
sense for the integrity of our democracy as well as the well-being
of our economy.

The gentlelady from California already has made the point that
some of the most significant startup companies, the Silicon Valley
success stories, were started by immigrants—whether that is
Yahoo! or whether that is Google, whether that is eBay, Intel—who
did not come into this country through the highly skilled immi-
grant visa program, but through other means of immigration.

Now, I think you gave an interview on November 20, 2012, to a
publication at the Wharton School of Business, a very distin-
guished school in Pennsylvania, where you stated, “I was in New
York in the 1960’s as a child, and being in America is quite an ex-
perience. I left in the late ’60’s, but I had always wanted to come
back. The first chance I got was in 1980, when my father got trans-
ferred to the consulate in New York City.”

Would you agree, based on your own experiences here in Amer-
ica, that the notion of family unification, of the unit being together
has been and should continue to be an integral part of what we do
as it relates to comprehensive immigration reform?

Mr. WADHWA. Without a doubt I agree with that. There is no dis-
pute on that. The only thing I have been arguing is that rather
than 120,000, 140,000 visas for skilled immigrants, double it or
even triple it for a few years, because we want to bring in an addi-
tional pool of skilled talent that can heal the economy and help us
take advantage of all these technology advances I talked about.

Mr. JEFFRIES. Am I correct that your own experiences dem-
onlstrg?te the importance of family unification as an immigration
value?

Mr. WADHWA. And you are absolutely right that the children of
immigrants go much further than their parents do. All of this is
absolutely correct. A little bit of balance.

Mr. JEFFRIES. Thank you.

There has been this dichotomy that has been presented as to how
we find common ground in terms of the immigration reform debate.
On the one hand you have got mass deportation that was presented
as an alternative; on the other you have got a pathway to citizen-
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ship. But I believe, Mayor Castro, you have indicated you agree
that that seems to be a false dichotomy; that the most appropriate
construct is, on the one hand, mass deportation; on the other hand,
open and unsecured borders. And I believe that on both extremes,
the overwhelming majority of Americans believe that neither is ap-
propriate for reasons of humanity or practicality.

And so if that really is the appropriate construct—mass deporta-
tion on one hand and, on the other, open, unsecured borders—then
the question is how do we find common ground? How do we com-
promise based on those two wide-ranging extreme alternatives?
And would you agree that in that scenario that a pathway to citi-
zenship is one alternative, compromise, tough but possible and ulti-
mately obtainable, firm but humane, and that the only other pos-
sible compromise, which was raised by others on this panel, is per-
manent second-class status, notwithstanding the fact that those
permanent second-class residents would have passed a background
check, paid back taxes, paid a fine, perhaps gotten an education,
perhaps served in the military and gotten to the back of a very long
line? Could you just comment, Mayor Castro, on those possible
compromise alternatives and what seems to be most consistent
with who we are as Americans?

Mr. CASTRO. I believe that you have laid it out well that on the
extremes you have mass deportation of 11 million people. That is
not going to happen. We are not going to, on the other end, open
up our borders. That is not in the national interest by any means.
That the bipartisan proposal and the President’s proposal rep-
resents an effective compromise, remembering that this is earned
citizenship, the alternative truly is a recipe for creating a class of
second-class noncitizens in the United States.

Mr. JEFFRIES. Thank you.

Mr. GOODLATTE. And last but not least, we have the gentleman
from Georgia Mr. Collins recognized for 5 minutes.

Mr. CoLLINS. Thank you, Mr. Chairman.

I think one of the good things about being last is that you get
to listen. You get to hear a lot of questions. And in this case you
get to hear a lot of hyperbole on both ends. And really, that is the
question that I am sitting here with right now. I have heard a lot
of discussion and a lot of, well, if we don’t do this, you know, if we
don’t pass this, it is horrific, and these kinds of questions.

But just for a brief moment, I come from northeast Georgia, a
very agricultural district, but it is also on the border of Atlanta, so
we get a lot of what I call the mixed blessing of both the need of
immigration, the need for workers, and the need for those indus-
tries, dairy, poultry, other things. But we also deal with those of
the hard-working taxpayers who have been there—it is a transi-
tional area—who are concerned about their way of life and are also
concerned about being fair and honest and open with them. They
have a deep faith. I believe contrary to some that have said that
the only way you can show your true faith—I am a pastor—is by
just opening up your arms and forgiving and not having any rule.
I believe you can hold both. I am a lawyer as well. I hold both
grace and law. I think we have got to look at that.

The question that comes to mind here is I come from also a State
of Georgia who has dealt with this issue. For some in this room,
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it may not have been a very good way, but we have dealt with it,
and we have dealt with it in a way that is still in progress. And
I think it took a step from a State perspective to say, what can we
do because the Federal Government has not?

Now, what concerns me here is is I keep hearing, it is defini-
tional. And I am a little bit retentive on some things, and I am the
last one, so I will just make these points. Comprehensive immigra-
tion reform, what I have become concerned about—and I will start
with you, Mayor—is when I hear “comprehensive” in this hearing
today, what I hear is is it is comprehensive if it has a specific out-
come I like. It is not comprehensive if it doesn’t lead to a specific
end. And I just have heard, and just in recent testimony, in ques-
tions here, really that compromise between two untenable paths is
not compromise. Compromise between two things that would never
take place is not compromise. You are taking two extremes and ba-
sically saying there is a compromise in the middle, and the reality
is you are not compromising because those two would never exist.
It is a fantasy.

You also have stated in this that you felt it was in the Nation’s
best interests for a pathway to citizenship; that is correct?

Mr. CASTRO. Sure.

Mr. CoLLINS. Okay. The question I have here is do you believe
that all immigrants come to America across the border legally or
illegally for the same reason? Yes or no.

Mr. CASTRO. I believe that the vast majority of them come for the
same reason, but I can’t say that every single one of them comes
here for the same reason, no.

Mr. CoLLINS. Okay. So at least in the process of what we are
looking at here, is there at least room for discussion? And, look,
even in the diversity of my district, which is very conservative,
there is a need for us to deal with all aspects of this, okay, from
the security aspect to the legal aspect that we have talked about
1e’llnd where our needs are, but also for the ones who are already

ere.

The question is, though, if we only insist on comprehensive, and
we sort of—I won’t say demonize the process or say that we are not
accomplishing what we are here for, if the only way is to have a
citizenship ending, then are we not doing a disservice for those who
have come here to work and our liberty and have a deep love for
the country they came for, but they come here for economic rea-
sons. And to give them something that has been said here, they
have lived here for 30 years on a green card. They lived here in
a different way. My concern is is compromise, in your mind only,
or comprehensive, is the definitional we are using here is com-
prehensive will only take place with a desired outcome at the end?

Mr. CASTRO. And I use the word “sufficient” or “effective.” I think
the only “effective” way to address this is to make it create a path-
way to citizenship. Remember also, you are talking about 8 to 10
years before any one of these——

Mr. CoLLINS. That was not my question, Mayor. I am dealing
with definitional, because this is what is going to get interesting
over the next few months and even as we go forward. If we only
view comprehensive immigration reform under the guise of an out-
standing outcome or an intended outcome, then I have trouble with
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that, because what we are setting ourselves up for here is one side
may be coming to the table with honest, open ideas for reform, but
if in the end all we are hit with is, you didn’t do comprehensive
because we didn’t get a desired result——

Mr. CASTRO. I would disagree with the characterization.

Mr. CoLLINS. Well, I think that is what has been testified here
to, and especially when you basically state that you believe in this
Nation’s best interest there is only one path that that should be,
and that should be citizenship, when really there are also other al-
ternatives that are out there. It is a best interest, but I don’t think
from a comprehensive standpoint you can tag the two. And that is
what I have heard.

Look, I do not believe circumstances are easy here, as was testi-
fied to earlier, for anyone who is here in a status that is not legal
or a status in where they are hiding, as has been said, in the shad-
ows. And I think this is whether it is from the high-tech industry
or not. But also, the one thing I never want to lose sight of is there
are hard-working taxpayers who have been here, who are also hav-
ing—they do hard work as well. They get up and go to work every
day. We have got to find a balance for the two, never forgetting
what we are looking at. And that is my concern.

Mr. Chairman, I yield back.

Mr. WADHWA. You know, I believe that if we provided green
cards to all the undocumented workers immediately, if we gave
their children citizenship, and if we fixed the skilled immigrant
problem, there would be consensus nationwide. And we don’t have
to get into these toxic battles about citizenship or not citizenship.
That can be decided a decade from now when the economy has
healed, things are different, and America has evolved. It doesn’t
have to be all or none immediately. It can be done over time.

Right now, these people just want to be legalized. They just want
the right to be able to live here with dignity. Let us give it to them
immediately without wasting time. We are making this country
suffer through needless debates when it can be resolved right now.

Mr. CoLLINS. I think we are definitely looking at it from a per-
spective of overall look, and I appreciate you coming here and testi-
fying from your different point of views. I think, like I said, the
main concern we have got to have here is let us not trap ourselves
into definitional reasons of comprehensive or other things that ex-
clude or include, and then in the end we say, well, we didn’t get
it because it didn’t fit my definition of what “comprehensive”
means.

Mr. Chairman, I yield back.

Mr. GOODLATTE. I thank the gentleman for his questions. And I
thank all the Members of the Committee for the questions to this
first panel. And I especially thank the members of the panel. You
have endured more than 3 hours of questions, and it has been a
very enlightening discussion. So thank you for making the trip to
Washington to participate, and we will excuse you now and turn
to our second panel.

And now if the first panel would make their way to the hallway,
they can speak with folks out there. And that way our second panel
can take their seats.
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Mr. GOODLATTE. Now I will turn to our second group of wit-
nesses. The hearing room will be in order.

Our first witness is Julie Myers Wood, President of Guidepost
Solutions LLC, an immigration investigation and compliance firm.
Prior to her tenure at Guidepost, she served as the Assistant Sec-
retary for the Department of Homeland Security for Immigration
and Customs Enforcement, or ICE, for nearly 3 years. Under her
leadership, the agency set new enforcement records with respect to
immigration enforcement, export enforcement, and intellectual
property rights.

Ms. Wood earned a Bachelor’s degree at Baylor University and
a J.D. cum laude from Cornell Law School. She is a native of
Shawnee, Kansas.

Thank you, Ms. Wood, for taking the time to be with us today.

Our next witness is Mr. Chris Crane, who currently serves as the
President of the National Immigration and Customs Enforcement
Council 118, American Federation of Government Employees. He
has worked as an Immigration Enforcement Agent for U.S. Immi-
gration and Customs Enforcement at the U.S. Department of
Homeland Security since 2003. Prior to his service at ICE, Mr.
Crane served for 11 years in the United States Marine Corps.

Chris, we thank you for your service and being with us today.

Our third witness of this second panel is Jessica M. Vaughan, Di-
rector of Policy Studies for the Center for Immigration Studies. She
has been with the Center since 1992, where her expertise is in im-
migration policy and operations topics such as visa programs, im-
migration benefits, and immigration law enforcement. In addition,
Ms. Vaughan is an instructor for senior law enforcement officer
training seminars at Northwestern University’s Center for Public
Safety in Illinois.

Ms. Vaughan has a Master’s degree from Georgetown University
and earned her Bachelor’s degree in international studies at Wash-
ington College in Maryland.

Ms. Vaughan, thank you for your participation today.

And our fourth and final witness of this second panel is Muzaffar
Chishti, Director of the Migration Policy Institute’s office at the
New York University School of Law. His work focuses on U.S. im-
migration policy, the intersection of labor and immigration law,
civil liberties, and immigration integration. Prior to joining MPI,
Mr. Chishti was Director of the Immigration Project of the Union
of Needletrades, Industrial and Textile Employees (UNITE). Mr.
Chishti has served on the Board of Directors of the National Immi-
gration Law Center, the New York Immigration Coalition, and the
Asian American Federation of New York. He has served as Chair
of the Board of Directors of the National Immigration Forum and
as a member of the American Bar Association’s Coordinating Com-
mittee on Immigration.

He holds degrees from St. Stephen’s College in Delhi, India, the
University of Delhi, Cornell Law School, and the Columbia School
of International Affairs. And we are grateful that he has come to
testify before the Committee today. All of you are welcome.

We now have votes, and I think rather than start in the midst
of a relatively empty hearing room, we are going to recess the Com-
mittee. I will encourage Members on both sides of the aisle to come
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back to hear your wise testimony. And the Committee will stand
in recess until the conclusion of those votes.

The Committee will reconvene. We are working on encouraging
other Members to return for the second panel, but since the day
is moving on, we think the hearing needs to move on as well. So
having introduced all the members of this panel, we will start with
Ms. Wood. Welcome.

TESTIMONY OF JULIE MYERS WOOD, PRESIDENT,
GUIDEPOST SOLUTIONS LLC

Ms. WoobD. Thank you so much, Mr. Chairman and Members of
the Committee. I appreciate the opportunity to testify before you
today about the enforcement of laws against illegal immigration.

Like many Americans, I believe that our immigration system is
broken and needs reform. But like others, I served as the former
head of Immigration and Customs Enforcement, the principal agen-
cy charged to enforce immigration laws, and so I have an insider’s
perspective of the challenges that face us and what we must do to
make sure that we are not in the same position 20 years from now
that we are right now, looking at a broken system put together
with Band-Aids and trying to make do.

Since the 1986 amnesty, inconsistent enforcement coupled with
an inefficient and restrictive pathway for legal access to the coun-
try have left us with this broken system. Many people concluded
that it was just far simpler to come here illegally, get a job, and
hope that the law would change to let them stay, rather than wait
in unreasonably long lines to come here legally. And, of course, for
some there was no option to come legally.

Many employers grew very frustrated with the nearly decade-
long wait for some petitions for workers with essential skills and
just took their chances that enforcement would not target their
business.

When considering legislative reform, we must consider how to
avoid the mistakes of previous efforts. And these are not new prob-
lems. When I first arrived at ICE in 2006, it was apparent to me
that there were many areas where the promise of IRCA was not
being realized, including managing illegal border crossings, identi-
fying and deporting the illegal criminal alien population, reducing
illegal employment, enforcing immigration court orders, and effec-
tively conducting national security enforcement.

And I want to take illegal employment as an example. I know
the Chairman talked about this in his opening remarks, and I
think this is an area where law enforcement has not effectively ad-
dressed the problem. And, you know, when I first started at ICE
in 2006, there was virtually no workplace enforcement, although it
was common knowledge, everyone knew, that the big magnet to
come into the United States was jobs. INS was not focusing on that
issue, and ICE also had not focused on it. Fines, if any, were as-
sessed under an outdated structure. They were subject to substan-
tial legal wrangling and ended up being nothing more than just a
slap on the wrist. For example, in 2002, the INS’ last full year, it
brought only 25 criminal cases in worksite investigations and only
collected about $72,000 through the administrative fine process.
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So we tried to look at things differently. And we thought, how
can we focus renewed effort on it? And we focused on employers,
looking at could we bring criminal cases against employers? We
also worked to revise the criminal fine structure and requested
funding for civil auditors. And so for several years we pursued a
path of criminal cases, which led to civil forfeitures in excess of $30
million each year and prison terms for some egregious employers.

While these investigations were complex and time-intensive, the
approach resulted in renewed awareness and cooperation from
some high-risk industries. However, many companies in low-risk
industries didn’t think it was necessary to focus on I-9 or immigra-
tion compliance with this targeted approach.

This approach also included the apprehensions and removals of
unauthorized workers, who in many cases were using the names
and Social Security numbers of U.S. citizens.

The arrest and deportation of unauthorized workers consumed a
lot of our time in trying to target employers and pursue this ap-
proach. The current Administration has shifted gears. They have
focused on a civil fined approach, really kind of adopting an IRS-
type model. Under this approach more companies are subject to au-
dits, about 4,000, and the general awareness of immigration com-
pliance has increased significantly.

But this approach is also imperfect. The median cost of a penalty
against a business is very small, under $11,000 per company in fis-
cal year 2012, and the total civil fines for fiscal year 2011 were
about $10 million.

On occasion, the focus on civil audits has led to some perverse
consequences. Some employers with no unauthorized workers at all
were fined, while others that had a very high percentage of unau-
thorized workers didn’t even receive a warning notice. Under this
new approach the government essentially ignored the illegal work-
ers, allowing them to stay and work in the United States.

While some employers take the civil fine system very seriously,
for others it is just a rounding error in their accounting systems.

To address the problem of unauthorized workers more success-
fully, new legislation shouldn’t rely on what we have just done in
the past. We have got to look anew at how we can stop illegal em-
ployment, and legislation should shift the burden from employers
to the government and provide employers with clear guidance on
who is work-authorized and who is not.

Of course, E-Verify should be made mandatory for all employees,
but we shouldn’t stop there. Although E-Verify has improved sig-
nificantly in the past few years, gaps in the current program have
still shifted much of the burden to employers. They have become
de facto document detectives. And conscientious employers are ef-
fectively faced with a silent tax to pay for immigration compliance
services, diverting money that would be far better spent hiring new
employees.

More generally, successful reform must also think about the sys-
temic problems that got us into this situation. For too long our
agencies have been underequipped to fight the challenge. We
haven’t had enough people, resources, or technology. We have also
had inefficiencies in the removal system. An average case takes
over 2 years to get through the courts in California. And we also
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have not addressed things regarding fundamental fairness, includ-
ing protecting the rights of unaccompanied aliens and those with
mental competency issues that may need counsel in order to pursue
a fair treatment in immigration court.

I appreciate the Committee’s interest in these issues and look
forward to working with you.

Mr. GOODLATTE. Thank you, Ms. Wood.

[The prepared statement of Ms. Wood follows:]

“America’s Immigration System: Opportunities for Legal
Immigration and Enforcement of Laws Against Illegal
Immigration”

Statement of Julie Myers Wood

Former Assistant Secretary, Immigration and Customs
Enforcement (ICE)

Before the House Judiciary Committee

February 5, 2012



265

Statement of Julie Myers Wood
Former Assistant Secretary, Immigration and Customs Enforcement (ICE)
Before the House Judiciary Committee

February 5, 2012

Chairman Goodlatte, Ranking Member Conyers, Members of the Committee. T
appreciate the opportunity to testify before you today about enforcement of laws against

illegal immigration.

My name is Julie Myers Wood, and I am President of Guidepost Solutions, an
investigative and compliance firm. TIn that position, T work with companies on their
internal compliance programs, create web-based solutions to assist businesses with export
and immigration compliance challenges, and consult with companies that work with the
government. Ialso serve as an Advisory Committee member of the American Bar
Association’s Commission on Immigration and as a Member of the Constitution Project’s
Committee on Immigration. I am testifying today solely in my personal capacity and not

as a representative of any group or organization.

Like many Americans, I believe that the current immigration system has failed
and, in my view, reform is essential. In looking to reform this system, we must make it
easier for those who wish to come to our country legally to become productive members

of society, and make removal more certain for those who choose to come here illegally.



266

As the former head of Immigration and Customs Enforcement (“ICE”), the
principal agency charged to enforce existing immigration laws, I have an insider’s
perspective of the challenges that face us. Since the 1986 amnesty, inconsistent
enforcement, coupled with an inefficient and restrictive pathway for legal access to the
country, have left us with a broken immigration system. Many people concluded that it is
far simpler to come here illegally, get a job, and hope that the law will change to let them
stay, rather than to wait in unreasonably long lines to come here legally (and, of course,
for some, there was no option to come legally). Many employers grew frustrated with the
nearly decade-long wait for some petitions for workers with essential skills and just took

their chances that enforcement would not target their business.

When considering legislative reform, we must consider how to avoid the mistakes
of previous efforts. We must ensure that the next generation does not end up in the same
position as ours, managing a broken system that is held together with band-aids. This is
not a new problem. When T first arrived at ICE in 2006, it was apparent that there were
many areas where enforcement had lagged for a number of years — that the promise of
enforcement post-Immigration Reform and Control Act (TIRCA) was not realized in a

number of areas.

Managing Illegal Border Crossings. By way of example, from 2002 to 2005,

the Border Patrol’s apprehension numbers were growing substantially. In 2005, the
Border Patrol apprehended more than 1,100,000 individuals.' But these record

apprehensions weren’t resulting in increased security or deportations. The Border Patrol

1 “Apprehensions By the Border Patrol,” available at
http://www.dhs.gov/xlibrary/assets/statistics /publications /ois-apprehensions-fs-2005-2010.pdf.
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followed a practice known as “catch and release,” where they would provide arrested
illegal immigrants with a Notice of Appearance (“NTA”), but not turn them over to ICE
or provide any sort of way to ensure their appearance at court proceedings. Not
surprisingly, many illegal immigrants just took the papers and never showed up in
immigration court. Although they were often ordered removed in absentia, for all intents
and purposes many just established themselves in the United States and ignored the court
order. The Border Patrol’s practice of simply serving NTAs served to encourage, not
deter individuals from illegally entering the United States, and discouraged others from

waiting in line.

To address this problem, former Secretary Chertoff created the Department of
Homeland Security’s (“DHS’s”) Border Security Initiative, which re-engineered the
deportation process, and created a more direct method of transferring aliens from Border
Patrol to ICE custody. DHS expanded expedited removal, and ICE began to charge some
immigrants criminally for entering the country illegally. This led to the end of “catch and
release,” and longer term, helped result in a reduction in the illegal immigrants coming
into the United States. These enforcement actions resulted in a reduction in the number
of apprehensions, down to 460,000 in 2010 (which was the lowest level of apprehension
since 1972)% The apprehension numbers continued to decrease until 2012, when the

numbers started to increase again.

Looking forward, any new legislation that promises either legalization or
temporary worker status is likely to serve as a new draw for increased illegal migration

into the United States. It is important that such legislation provides a consistent

Zm.
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framework and institutionalizes reforms to discourage illegal border crossing, such as

expedited removal for border crossers.

Identifying and Removing Criminal Aliens. Back in 2006, ICE did not have a

good handle on the population of criminal aliens in jails and correctional institutions,
despite its obligation to monitor the criminal alien population and reduce releases into
society. Although ICE had various programs in many state, federal and local correctional
institutions, the programs were not uniform and ICE was not represented at many
facilities. The success, failure, or even mere existence of the criminal alien programs
depended almost entirely on the relationships between the relevant 1CE officials and the

federal, state or local correctional personnel.

Given this gap in coverage, ICE created the Secure Communities program to
more comprehensively manage the criminal alien population. Congress played a critical
role in urging the agency to improve its efforts in this regard, through the 2008 and 2009
DHS Appropriations Act. Secure Communities was designed to remove the randomness,
create uniformity and to ensure that all individuals who were arrested by local or state

law enforcement would not simply fade back into society without a review by ICE.

Over the past several years, ICE has made significant strides in implementing
Secure Communities, and will have expanded it nationwide by the end of 2013. Through
August 2012, ICE has removed more than 166,000 individuals identified through Secure

Communities.

Any new reform legislation must ensure that Secure Communities continues and

is fully funded. Tt is also important that legislation help ensure that ICE does not
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knowingly permit criminal aliens to simply return to the streets with no follow up or
monitoring of any kind. Although it makes sense for the agency to do a classification
based on offenses criminal aliens were convicted of, the agency must be careful to avoid
treating certain offenses as always “unimportant” or certain activities to always pose no
risk. This picking and choosing of criminal convictions risks creating a “conviction of

the day” mentality where the government is only focused on the previous threat.

Stopping lllegal Employment. When 1 started at ICE in 2006, there was

virtually no workplace enforcement. Although it was common knowledge that jobs
drove many individuals to enter the United States illegally, the agency had not focused on
how to prevent this behavior. Fines, if any, were assessed under an outdated structure,
were subject to substantial legal wrangling and ended up being nothing more than a slap
on the wrist. The focus of the old INS was simply not on criminal violations. For
example, in 2002, the INS’s last full year, it brought only 25 criminal cases in worksite

investigations and only collected $72,585 through the administrative fine process.

In an attempt to focus renewed effort on this area, in 2006, ICE developed a focus
on employers, focusing on criminal cases, revising the civil fine structure, and also
requesting funding for auditors to begin civil audits. For several years, we conducted
criminal investigations where we obtained civil forfeitures in excess of $30 million each
year and prison terms for some egregious employers. While these investigations were
complex and time intensive, this approach resulted in renewed awareness and cooperation
from some high-risk industries. However, many companies in lower-risk industries did
not think it necessary to focus on 1-9 and immigration compliance with this targeted

approach. This approach also included apprehensions and removals of the unauthorized
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workers, who in many cases were using the names and social security numbers of
authorized workers and U.S. citizens. The arrest and deportation of unauthorized

workers consumed considerable TICE resources in worksite enforcement cases.

The current Administration has focused primarily on civil immigration audits,
adopting an 1R S-type approach. Under this approach, more companies have been subject
to audits, and the general awareness of immigration compliance has increased
significantly. This approach is also imperfect, however. The average cost of the penalty
was still miniscule - under $11,000 per company in fiscal year 2012. Total civil fines for
last fiscal year were only $10 million. On occasion, the focus on civil audits resulted in
perverse consequences — some employers with no illegal workers were fined, while
others that had a high percentage of civil workers didn’t even receive a warning notice.
Under this new approach, the government essentially ignored the illegal workers,
allowing them to stay and work in the United States. While some employers take the
civil fine system seriously, others have begun to write the cost of immigration

compliance off as another rounding error.

To address the problem of unauthorized workers more successfully, new
legislation must not just rely on what has been done in the past. Legislation should shift
the burden from employers to the government, and provide employers with clear

guidance on who is work authorized and who is not.

E-Verify should be made mandatory for all employers, but that alone cannot solve
illegal employment. Although E-Verify has improved significantly in the past several

years, gaps in the current program have still shifted much of the de facto enforcement
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responsibility to employers. This has created far too many amateur document detectives,
and keeps employers guessing as to whether the steps they are taking are enough to
ensure compliance or leave them crossing the “discrimination” line with unintended
consequences. As a result, conscientious employers are slapped with a “silent tax” to pay
for immigration compliance services, diverting money that would be better spent hiring

3
new employees.

Ignoring Immigration Court Orders. As part of the incomplete enforcement
post-IRCA, the number of absconder or fugitive aliens — aliens who were ordered
removed but failed to do so — had been steadily going up until 2006. The orders of
ITmmigration Judges were routinely ignored, and immigrants built and created substantial
equities long after being ordered to return to their home country. To address this, after
9/11, the TNS and then ICE created fugitive operation teams to identify and arrest those
individuals. The teams made some significant progress, first stabilizing and then
reducing the fugitive numbers by 2008. 1In the current Administration, the focus has
shifted from arresting fugitives to identifying whether they have equities that would
warrant cancellation of removal or other relief. Although this makes sense in many cases
given the long history of lax enforcement, it is compounding the problem and continuing

to encourage immigrants to abscond.

3 Giving employers more conerele tools is particularly important given the failure to fully
implement Real 11). Driver’s licenses in many states remain unsecure and a biometric component to
establish identity is more important than ever. Whatever tool is ultimately given to employers—it must be
mandatory, and the implementation strategy must be realistic to ensure successtul adoption by all.
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Going forward, any new legislation must ensure that once immigrants receive a
final order of removal, procedures are in place, which ensures that these individuals
actually return home. For example, compare two individuals — one from Japan and one
from Argentina — who entered the United States on non-immigrant visas for vacation and
overstayed those visas. ICE arrests both individuals. The Japanese individual has
already waived his right to review before an immigration judge as part of the visa waiver
program (as would have individuals from the 26 other visa waiver countries). The
Argentinean’s visa issuing process did not contain a waiver of the right to review, and he
can tie up the immigration courts for years fighting removal. This makes no sense.
Congress should normalize the system so that all aliens who come into the United States
on these types of non-immigrant visas agree to waive any deportation proceedings as part

of the visa-issuing process.

National Security Enforcement. After 9/11 exposed significant security
vulnerabilities in the visa and immigration system post-IRCA, TCE moved to a national
security strategy that included an emphasis on “routine” enforcement. As part of a
layered enforcement strategy, the goal was to ensure that illegal immigrants could not be

sure that they were escaping authorities at any time.

The current Administration has explicitly moved away from this layered approach
to focus almost exclusively on “convicted criminals.” The Administration has issued
guidance that provides that illegal immigrants who have committed crimes only relating
to their entry and illegal stay in the United States may be excused from deportation and

obtain work authorization in certain cases. The difficulty, of course, is that individuals
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who may want to cause harm to the United States may not be previously convicted
criminals. This Administration’s deferred prosecution guidance could cover individuals
like several of the 9/11 hijackers, who “merely” lied to obtain state identification
documents or on their visa applications. The idea that routine immigration or
documentation violations should be ignored, or considered insignificant poses a
potentially serious threat to our system. It sends a message to those that seek to cause
harm: if they can come in the United States illegally, but not immediately commit any
additional crimes, they are likely to be left alone. Left alone to plan, take steps, cause
harm. This explicit movement away from the New York policing model of addressing
small and large violations — where even the turnstile jumpers were held accountable —
should be closely watched as it may have broad implications for the ability of law

enforcement to effectively prevent serious abuses in the immigration system.

Any new legislation should consider whether ICE should engage in layered
enforcement, at least in part. It should also ensure that ICE continues to continuously
reassess intelligence and threat streams to determine whether any particular category of
visa holders or method of illegal entry is of highest risk, and initiate targeted investigative
initiatives to address those. 1t would be unwise to ignore the connections to national

security and vulnerabilities posed by misuse of our immigration system.

Additional Areas for Consideration. Beyond the items highlighted above, itis
critical that any new immigration legislation also consider broad enforcement issues to

avoid long-term problems.

10
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First, any reform effort must clearly support and fund our enforcement agencies to
ensure full compliance of our immigration laws going forward. For the last several
decades, immigration agencies have been woefully understaffed, given their significant
mission. ICE has only 7,000 agents, for example, far less than several city police
departments, but the agency has a nationwide mission to combat immigration and
customs violations. To compound the staffing challenges, if new legislation provides
additional opportunities for adjustment, there will be significant attempts to fraudulently
adjust. Congress must consider the necessary enforcement footprint that will be required

following reform to avoid the failures of the past.

Next, new legislation should also create or provide enhanced incentives to increase
the efficiency of the removal process. For example, the agency should increase use of the
program that places individuals in immigration proceedings while they are serving time
in federal or state correctional institutions (known as the Institutional Removal Program).
By strategically funding courtrooms, judges, and immigration lawyers (including virtual
courtrooms) in federal, state and local institutions with a high population of illegal aliens,
the government could reduce excess time that criminal aliens spend in immigration

custody after release from criminal custody.

During legislative reform, the partial expansion of expedited removal should be
considered. Expedited removal may be utilized for aliens who lack proper
documentation or have committed fraud or willful misrepresentation of facts to gain

admission into the United States, unless the aliens indicate either an intention to apply for

11



275

. 4 . .. .
asylum or a fear of persecution.” Under expedited removal processes, administrative and
judicial review are restricted to cases in which the alien claims to be a citizen, or was

previously legally admitted under certain circumstances.

By statute, expedited removal may be utilized for individuals that have been in the
country for up to two years.” However, the executive branch has not utilized the full
statutory authority provided for expedited removal, but instead applied certain arbitrary
limitations, including the most recent requirement that the alien be apprehended no more
than 100 miles from the border and has spent less than 14 days in the country. There is
no reason that the government could not take steps to administratively expand the current
use of expedited removal, by, for example, focusing on certain known smuggling routes
beyond 100 miles or slightly extending the current time period for eligibility (30 days vs.
14 days, for example). Another alternative would be to apply extended time and range
limits for the use of expedited removal for immigrants who are convicted of a crime by

state or local law enforcement.

Any extension of expedited removal would have to be managed closely to ensure
that the existing credible fear process for asylum seekers continues to be strictly followed
and appropriate training is provided for DHS officers. In addition, individuals processed
under expedited removal procedures are subject to mandatory detention, so
administrative expansion under current authorities would have to be carefully coordinated

to avoid problems with ICE detention space.

1 8U.8C. §1225.
5 1d.

12



276

New legislation could also expand qualifications and use of the voluntary
departure program. A voluntary departure is a mechanism by which eligible immigrants
agree to leave the country and avoid many of the bars associated with stipulated removal
or formal removal orders.® In the 2010 EQIR Statistical Yearbook, DOJ reported that
17% of all removals in the immigration court system are now voluntary departures, up
from 10% only five years prior to that.” With support from Congress, ICE could
administratively create mechanisms to more uniformly notify individuals of the option of
voluntary removal immediately, so that appropriate candidates might consider this option
at the very outset of proceedings (rather than waiting till a master calendar hearing, or

afterwards).

Finally, any new legislation should include a serious look at ways to improve the
immigration court system. Having a strong judicial framework ensures the integrity of
enforcement efforts. One way to increase immigration court efficiency is to reduce the
number of cases that must come before immigration courts for full hearings, without
reducing overall removal numbers. This can be done by formally endorsing forms of
appropriate prosecutorial discretion, as well as by encouraging voluntary and mandatory
mechanisms to remove appropriate cases from full immigration hearings while

effectuating removal.

The enforcement agencies should continue to exercise appropriate prosecutorial
discretion to ensure that resources are not wasted on inappropriate or ill-considered cases.

As set forth in the current ICE memos on prosecutorial discretion, it is reasonable for the

S8US.C. §1229%.
" See Exceutive Office for Immigration Review, U.S. Department of Justice, FY 2010 Statistical Yearbook,

al Q1.

13
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immigration enforcement agencies to consider whether there is a pending petition that
could have a likelihood of success when determining whether initiating removal
proceedings is appropriate. The active involvement of ICE attorneys early in the process
can assist in ensuring the agencies make an appropriate determination, and avoid wasting
court or detention resources on cases where adjustment is likely, the government is

unlikely to prevail, or extenuating circumstances support discretion.

At the same time, it is important that the discretion be carefully tailored so that the
agency is not creating incentives for individuals to come here illegally and break the law.
A fact-based analysis must ensure that the prosecutorial discretion doesn’t grant a
wholesale exemption on whole categories of individuals without the approval of
Congress, or make an executive branch decision to simply defer action on broad sections

of immigration violators.

In addition, in any new legislation, Congress should consider taking steps to assist
indigent and vulnerable aliens to retain counsel at government expense. This is
particularly important for unaccompanied minors and immigrants with competency
issues. Although ICE attorneys and immigration judges regularly identify legitimate
claims by aliens who are not represented by attorneys, the system should not rely on the

ability of opposing counsel or overworked judges to locate valid claims.

As a former enforcement chief and veteran of the last immigration reform debate,
T am very encouraged by the interest this Committee has in ensuring effective
immigration enforcement. Only by acknowledging and learing from the incomplete
enforcement efforts of previous legislation will we be able to avoid a repeat of past

problems and ensure a solid immigration system.

14
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Mr. GOODLATTE. Mr. Crane, welcome.

TESTIMONY OF CHRIS CRANE, PRESIDENT, NATIONAL IMMI-
GRATION AND CUSTOMS ENFORCEMENT COUNCIL 118,
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES

Mr. CRANE. Thank you, sir. Good afternoon, Chairman, and
Members of the Committee.

In 2009, I reported supervisor misconduct directly to DHS Sec-
retary Janet Napolitano and ICE Director John Morton. Almost im-
mediately after I filed that report, I applied for a promotion. ICE
managers retaliated for my earlier reports to Napolitano by claim-
ing that I had lied about my military training on my resume. The
investigation that followed required that I provide military docu-
ments to prove that I had not lied on my resume. I provided the
documents, and I was cleared of all charges. So as an officer who
had already been through stringent background investigations, ICE
and DHS still investigated me and still made me provide docu-
mentation to substantiate claims I had made on my resume.

But as ICE agents go into jails every day and encounter illegal
aliens arrested by local police, agents are under orders from DHS
and ICE—the same DHS and ICE that investigated me—to simply
take the word of the illegal alien that he graduated from college
or high school, or that he has a GED. And without investigation,
without requiring the alien to provide a diploma or a transcript,
the alien will simply be released under DACA without first proving
he even qualifies for it.

Since ICE doesn’t investigate these claims or require proof from
the alien, is it any big surprise that many ICE agents report that
everyone they encounter in jails claims they are somehow qualified
under DACA, and that most are released because ICE agents are
powerless to make the aliens prove they actually qualify? One
agent recently told me a story of how he overheard one alien coach-
ing another on how to get released by lying to ICE agents about
having status under DACA.

Is this our answer, our big immigration reform, to make law en-
forcement a joke and let everyone lie to us and then release them?
ICE Director John Morton, DHS Secretary Janet Napolitano, as
leaders of law enforcement agencies, should be demanding that this
stop and that the agency get back to sound law enforcement prin-
ciples, but they won’t because this is not about effective law en-
forcement, it is not about fixing our immigration system. Clearly
letting people lie to us and then allowing them to remain in the
U.S. based on those lies doesn’t fix the system. This is about poli-
tics.

We currently have 11- to 20 million illegal aliens in the United
States. They got here one of two ways: They entered the United
1Stfates illegally, or they came here legally with a visa and never
eft.

So what is ICE doing about visa overstays and illegal entry as
both lie at the very heart of our broken immigration system? ICE
has essentially prohibited its agents from enforcing these laws. ICE
agents can’t arrest aliens solely because they entered the United
States illegally or because they overstayed their visa. It is basically
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not illegal anymore, generally speaking, not unless the alien has
been convicted of a criminal offense.

Messaging is critical to any effort aimed at curbing illegal immi-
gration. So what message do ICE practices send to the world? The
message is, we don’t enforce our laws. Come on over, and if you do
get caught, just lie to us. Lie about the day and year you entered.
Lie about going to high school. You won’t be required to prove any-
thing.

While there is certainly much more to be said on these and other
issues, in closing I would like to provide a few bullet points on the
state of ICE as an agency. Internally the agency, in my opinion, is
falling apart. Morale is at an all-time low according to recent Fed-
eral surveys. The agency refuses to train our officers on these new
policies, resulting in mass confusion and frustration. Everybody is
doing something different. Nobody really knows what is going on.
As our officers are investigated by ICE for enforcing U.S. immigra-
tion law, as they see other officers threatened with suspensions for
making lawful arrests, increasingly officers feel that they have be-
come the enemy of this Administration, which certainly is not a
healthy sign for any law enforcement organization.

That concludes my testimony. Thank you.

Mr. GOODLATTE. Thank you, Mr. Crane, for that compelling testi-
mony.

[The prepared statement of Mr. Crane follows:]

Prepared Statement of Chris Crane, President, National Immigration and
Customs Enforcement Council of the American Federation of Govern-
ment Employees

The results from the most recent morale survey for Federal agencies were re-
leased in December 2012. ICE dropped in the rankings to 279 out of 291 Federal
agencies surveyed leaving only 12 agencies that ranked lower in employee morale
and job satisfaction than ICE. By comparison, the U.S. Marshals Service was
ranked 82 in the survey, and the FBI ranked 107. The ICE employee morale survey
included ICE managers as well as officers, agents and administrative personnel.

As agency morale falls each year, each year ICE leadership finds new excuses to
justify the low morale, never taking responsibility and never making reasonable ef-
forts to identify and address causative issues. This, even after the tragic shooting
in a Los Angeles ICE office last year, in which an ICE Agent shot his own super-
visor and was himself shot and killed by another ICE employee.

To prevent incidents like the one in Los Angeles, ICE must begin efforts to ad-
dress problems within the agency. While both internal and external factors con-
tribute to the morale problems within ICE, proper leadership from ICE head-
quarters could make sweeping and effective changes throughout the agency. It is the
responsibility of ICE leadership to maintain the highest possible morale within the
agency regardless of the situation and regardless of the factors involved; whether
it is addressing gross mismanagement and overall corruption within the agency, or
addressing the impact of internal or external politics.

While ICE employees are frequently demonized by special interest groups and
media outlets, it should be known that many ICE employees are themselves the
sons and daughters of immigrants, or grandsons and granddaughters of immigrants;
or are married to immigrants, or are the proud parents of adopted babies born out-
side the U.S. For many of our officers and agents, English was not their first lan-
guage, or they grew up in a bilingual household. ICE employees represent the full
spectrum of races and religions that make up our great country. They are moms and
dads, public servants, and many are veterans of the United States Armed Forces.
ICE agents are not monsters as some would portray them.

However, ICE agents do believe in law enforcement and the rule of law. Most
Americans going about their daily lives believe that ICE agents and officers are per-
mitted to enforce the laws of the United States. However, ICE agents and officers
would tell America a much different story.
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The day-to-day duties of ICE agents and officers often seem in conflict with the
law as ICE officers are prohibited from enforcing many laws enacted by Congress;
laws they took an oath to enforce. ICE is now guided in large part by the influences
of powerful special interest groups that advocate on behalf of illegal aliens. These
influences have in large part eroded the order, stability and effectiveness of the
agency, creating confusion among all ICE employees. For the last four years it has
been a roller coaster for ICE officers with regard to who they can or cannot arrest,
and which Federal laws they will be permitted to enforce. Most of these directives
restricting enforcement are given only verbally to prevent written evidence from
reaching the public.

Most Americans would be surprised to know that immigration agents are regu-
larly prohibited from enforcing the two most fundamental sections of United States
immigration law. According to ICE policy, in most cases immigration agents can no
longer arrest persons solely for entering the United States illegally. Additionally, in
most cases immigration agents cannot arrest persons solely because they have en-
tered the United States with a visa and then overstayed that visa and failed to re-
turn to their country. Essentially, only individuals charged or convicted of very seri-
ous criminal offenses by other law enforcement agencies may be arrested or charged
by ICE agents and officers for illegal entry or overstay.

In fact, under current policy individuals illegally in the United States must now
be convicted of three or more criminal misdemeanors before ICE agents are per-
mitted to charge or arrest the illegal alien for illegal entry or overstaying a visa,
unless the misdemeanors involve the most serious types of offenses such as assault,
sexual abuse or drug trafficking. With regard to traffic violations, other than DUI
and fleeing the scene of an accident, ICE agents are also prohibited from making
an immigration arrest of illegal aliens who have multiple convictions for traffic re-
lated misdemeanors.

Thus far, ICE’s new arrest methodology of prohibiting the arrest of illegal aliens
convicted of certain unspecified misdemeanors has simply created more confusion
among those tasked with enforcing immigration law. During conversations with ICE
officers, agents and prosecuting attorneys, none were able to identify the criminal
misdemeanor offenses that ICE leadership has identified as “insignificant.” Impor-
tant to note, no training or list of “insignificant” misdemeanor offenses was ever pro-
vided to ICE employees.

DACA, or Deferred Action for Childhood Arrivals, which prevents the deportation
of many aliens brought to the U.S. as children, is for the most part applied by ICE
immigration agents to adults held in state correctional facilities and jails pending
criminal charges. News has spread quickly through illegal alien populations within
jails and communities that immigration agents have been instructed by the agency
not to investigate illegal aliens who claim protections from immigration arrest under
DACA. ICE immigration agents have been instructed to accept the illegal alien’s
claim as to whether he or she graduated or is attending high school or college or
otherwise qualifies under DACA. Illegal aliens are not required to provide officers
with any type of proof such as a diploma or transcripts to prove that they qualify
before being released. Even though the immigration officer generally has no proof
that the alien qualifies under DACA, officers may not arrest these aliens unless a
qualifying criminal conviction or other disqualifier exists. As one immigration agent
stated last week, “every person we encounter in the jails now claims to qualify for
release under DACA.”

With all of the restrictions placed on ICE immigration agents in enforcing U.S.
immigration laws, it is also important to understand the broader law enforcement
practices of the Agency and the associated impact on immigration enforcement.
With approximately 20,000 employees at ICE, approximately 5,000 officers and
agents handle the majority of immigration work within the agency, to include the
arrests, case processing, detention, and removal of approximately 400,000 aliens
each year. Within this group of 5,000 officers, two separate officer positions exist.
While all officers have exactly the same training, the two officer positions have dif-
ferent arrest authorities, one position with a more limited arrest authority than the
other. For obvious reasons, this antiquated separation of arrest authorities among
officers is unnecessary, especially as no additional training is necessary, and clearly
prevents the best use of the limited resources available for immigration enforce-
ment. Requests for ICE Director John Morton to issue a memorandum providing full
arrest authority to all officers as a force multiplier within the agency have been re-
fused by the Director without explanation. As the Administration states publicly
that it is pushing for stronger enforcement and optimal utilization of limited en-
forcement resources, these actions appear to indicate otherwise.

Also important to understand, pressures from special interest groups have re-
sulted in the majority of ICE agents and officers being prohibited from making
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street arrests. Most officers are only allowed to work inside of jails hidden from pub-
lic view, and may only arrest certain individuals who have already been arrested
by police departments and other Federal agencies. As a general rule, if ICE agents
or officers are on duty in a public place and witness a violation of immigration law,
they are prohibited from making arrests and from asking questions under threat of
disciplinary action.

Several hundred officers and agents assigned to special teams across the nation
do have a limited ability on a day-to-day basis to make public arrests outside of
jails. For the most part, these officers and agents are restricted to arresting specific
targets only after each case goes through a lengthy authorization process that must
eventually be approved by a supervisor in writing.

As stated previously, new ICE arrest policies clearly appear to conflict with not
only the law but also with the legal training provided new officers and agents in
the academy and on the job at their offices in the field. Years of training and experi-
ence are not easily undone, especially as ICE refuses to provide training to officers
regarding its new enforcement policies. As a result, officers are confused and unsure
about the new policies, and often find themselves facing disciplinary action for fol-
lowing the law and their academy training instead of the confusing and highly mis-
understood and ever changing new policies.

In Salt Lake City, Utah, three ICE agents witnessed an individual admit in open
court to a Federal Immigration Judge that he was in the United States illegally.
ICE agents waited until the alien left the hearing and then politely asked him to
accompany them, never using handcuffs in the course of the arrest. An immigration
attorney and activist called the ICE Field Office Director in Salt Lake City verbally
complaining that ICE officers had arrested an illegal alien. The ICE Field Office Di-
rector responded by ordering that all charges against the illegal alien be dropped
and that the alien be released immediately. While the ICE Director ordered the im-
migration violator be set free, the Director also ordered that all three ICE agents
be placed under investigation for no other reason than arresting an illegal alien.

In Dover, Delaware, ICE agents conducted surveillance of a vehicle registered to
an ICE criminal fugitive. When a man attempted to enter the vehicle and depart,
ICE agents discovered that while not their arrest target, the man was an illegal
alien with multiple convictions for driving without a license. Still without a license
and attempting to drive, ICE agents considered the man a threat to public safety
and arrested him. ICE supervisors ordered that the illegal alien be released without
charges. When one agent attempted to bring immigration charges against the alien
as the law and his oath requires, the agent’s managers released the 1llegal alien and
instead brought formal charges against the agent proposing the agent be suspended
for 3 days. If the suspension was sustained, a second “offense” by the agent would
likely result in the agent losing his job. The officer has been an immigration agent
for 18 years and is a 5 year military veteran.

In El Paso, TX, ICE agents arrested an illegal alien at a local jail who was ar-
rested by sheriff's deputies earlier that same morning and charged with assault
causing bodily injury to a family member and interfering with a person attempting
to make an emergency phone call for assistance. When ICE agents attempted to
transport the 245 Ibs. subject he resisted and attempted escape, injuring one agent
before being taken back into custody. When agents returned to their office in El
Paso they were ordered by ICE managers to release the alien as a “Dreamer.” ICE
managers did not question the criminal alien and conducted no investigation to en-
sure that charges for assaulting an officer were not warranted. Instead ICE man-
agers ordered that the illegal alien immediately be released without investigation
in accordance with the President’s new immigration policies, reportedly stating to
employees that “ICE’s mission now is to identify aliens and release them.”

With regard to assaults in general, assaults against ICE officers and agents con-
tinue to rise as ICE arrestees become increasing more violent and criminal in na-
ture. Of the approximately 400,000 aliens removed by ICE each year, over 90% come
from jails and prisons according to agency officials at ICE Headquarters. However,
unlike almost every state and Federal law enforcement agency in the nation, ICE
agents and officers are prohibited from carrying life saving protective equipment
such as tasers. ICE will not approve this equipment for its agents and officers for
political reasons. Death or serious injury to ICE officers and agents appears more
acceptable to ICE, DHS and Administration leadership, than the public complaints
that would be lodged by special interest groups representing illegal aliens. While
unthinkable for most American’s that the Federal government would approve the
use of tasers on criminals who are U.S citizens, but deny tasers to law enforcement
officers who arrest criminal aliens, it appears to be the case. As we have reported
in the past, ICE, DHS and the Administration work exclusively with special interest
groups to establish security and arrest protocols throughout the agency while ex-
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cluding input from employees and operational managers in the field. As a result,
many special considerations exist exclusively for criminal aliens in ICE custody com-
promising operations and costing the agency millions each year.

In closing, while deeply concerned by the actions of our agency, as well as the cur-
rent state and future of immigration enforcement, we are optimistic and confident
that all of these matters can be successfully resolved with the assistance of mem-
bers of Congress. Please do not hesitate to contact us at any time with any request
as we are always ready and willing to assist you.

Mr. GOODLATTE. Ms. Vaughan, we are glad to have your testi-
mony.

TESTIMONY OF JESSICA M. VAUGHAN, DIRECTOR OF
POLICY STUDIES, CENTER FOR IMMIGRATION STUDIES

Ms. VAUGHAN. Thank you for the opportunity to speak today on
the enforcement of laws against illegal immigration. My remarks
are going to focus on the extent of illegal immigration law enforce-
ment today and also on enforcement at the workplace.

There is no more important responsibility of our Federal Govern-
ment than to secure our borders, and this includes enforcing laws
against illegal immigration, which imposes enormous economic, fis-
cal, and security burdens on American communities. In addition to
displacing American and legal immigrants from jobs and depress-
ing their wages, illegal immigration costs taxpayers about $10 bil-
lion a year at the Federal level and even more at the State and
local level. So every dollar invested in border security and immigra-
tion enforcement has both a public safety benefit and a fiscal ben-
efit.

We don’t know exactly how much the Federal Government
spends on immigration enforcement. DHS and its predecessor, INS,
have never tracked immigration enforcement separately from the
other responsibilities. We do know that in 2012, DHS received
about $20 million to fund CBP, ICE and US-VISIT. This allocation
is about half of the amount that is spent on all other nonmilitary
Federal law enforcement activities. But only a small share of the
$20 million was spent on immigration law enforcement. Much of
what CBP and ICE do is customs enforcement. At many of the
ports and field offices, most of what they do is customs-related,
whether it is cargo inspections or admission of visitors. So it is dif-
ficult to analyze how much immigration law enforcement is occur-
ring simply by looking at what we spend on the agencies that per-
form that function.

And T would like to just touch on some of the other metrics. The
Border Patrol has traditionally used the volume of Southwest bor-
der apprehensions as a key indicator. It is interesting. For a while
we did see a sustained decline in the number of Southwest border
apprehensions, which some have held as a proxy for the number
of illegal crossing attempts. But if that is the case, then we have
reason for concern again. According to statistics just released by
CBP, last year Southwest border apprehensions went up by 9 per-
cent.

For ICE, we can look at prosecutions to gauge the volume of
their work. Here again, according to various Federal sources, after
years of increases the numbers of immigration court filings have
declined 25 percent since last year and 30 percent since 2009.



283

The main metric used by the Obama administration to measure
enforcement activities is the number of deportations, but as the
President has said, these numbers are deceptive. First of all, it is
not clear that 400,000 is actually a record since the methodology
has changed so much over the years. And it must be noted that the
truly dramatic recent increases actually occurred between 2005 and
2009. Since then the numbers have flattened out noticeably; and
ICE arrests, as opposed to deportations, have been declining since
2008.

When it comes right down to it, though, the only metric that
really counts is not how many are coming and going, but how many
are actually staying. And according to our research, that number
has remained stubbornly high. In my view, one reason for that is
because one key type of immigration law enforcement has been
conspicuously lacking, and that is workplace enforcement.

In 1986, workplace enforcement was a key part of the grand bar-
gain of IRCA. The American people were promised that after the
amnesty, future illegal flows would be prevented by the implemen-
tation of employer sanctions. As we know, the Federal Government
was quick to implement the amnesty program, but never followed
through with enforcement. Instead it deliberately created a system
that was built to fail.

Many blamed Congress, but executive branch officials were
equally complicit. The regulations and policies they established es-
sentially sandbagged the enforcement process from the beginning
in favor of the unscrupulous employers who hired the illegal aliens.
The result was that employers failed to take the sanctions seriously
and were able to absorb any meager penalties as a cost of doing
business.

Under the Clinton administration, it got worse. The number of
special agents in the Investigations Division was cut from 750 to
about 500. By 2004, worksite enforcement actions dropped from few
to almost none. That year only three employers were fined over the
entire year in the entire country.

Finally, Congress stepped in to provide an infusion of funding to
revive the program, and activity gradually increased over the next
several years, peaking in 2008. It didn’t last long. Soon after Presi-
dent Obama took office, new policies were adopted, and worksite
enforcement went the way of fugitive operations and local partner-
ships. New policies focused on conducting paperwork audits at
more companies, while deliberately avoiding contact with the ille-
gal workers.

By almost every measure, arrests, indictments, convictions, and
investigative hours, worksite enforcement for substantive violations
of the law have dropped dramatically. The number of audits and
fines have gone up a lot, but most of these sanctions are for paper-
work violations to the extent we can tell because little information
is actually released by ICE.

By failing to rigorously enforce the laws against hiring illegal
aliens, the Obama administration, like others before it, is tacitly
encouraging more illegal immigration that displaces U.S. workers,
causes their wages to decline, and erodes their quality of life. Judg-
ing by their record, we can expect a similar result if lawmakers
sign on to another so-called comprehensive immigration reform
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plan that gives amnesty first in exchange for promises of enforce-
ment that will not be kept.

Mr. BAcHUS. Thank you.

[The prepared statement of Ms. Vaughan follows:]

Prepared Statement of Jessica M. Vaughan, Director of Policy Studies,
Center for Immigration Studies

Chairman Goodlatte, Ranking Member Conyers, I thank you for the opportunity
to testify today on the enforcement of laws against illegal immigration.

There is no more important responsibility of our federal government than to se-
cure our borders. It is critical that we provide the agencies that are tasked with this
mission with the resources they need to keep us safe, to prevent the entry of terror-
ists and criminals, to manage the entry of legitimate trade and travel, and to keep
illegal immigration in check.

Illegal immigration imposes enormous economic, fiscal and security burdens on
American communities. In addition to displacing American and legal immigrants
from jobs and depressing their wages, illegal immigration costs taxpayers about $10
billion a year at the federal level I, and even more at the state and local level. For
this reason, every dollar invested in border security and immigration enforcement
has a public safety benefit and a fiscal benefit.

IMMIGRATION AGENCIES’ FOOTPRINT IN FEDERAL LAW ENFORCEMENT

The federal government, appropriately, allocates a significant share of taxpayer
dollars to the immigration agencies that carry out this important work. It is impos-
sible to determine exactly how much the federal government has spent on immigra-
tion enforcement over the years, because the Department of Homeland Security and
its predecessor, INS, have never tracked these activities. In 2012, the Department
of Homeland Security (DHS) received about $20 million to fund Customs and Border
Protection (CBP), Immigration and Customs Enforcement (ICE), and US-VISIT for
the missions of immigration and customs enforcement and foreign visitor data col-
lection and analysis. This represents about half of overall federal law enforcement
expenditures (not counting most military and intelligence service law enforcement
nor Coast Guard), which totaled about $39 billion in 2012.2

That might sound like we are spending an enormous sum on immigration law en-
forcement. But the immigration agencies’ work encompasses far more than immigra-
tion law enforcement. Customs enforcement represents a huge share of these agen-
cies’ budgets, especially at the ports of entry, along with intellectual property en-
forcement; transnational gang suppression; child pornography investigations; fight-
ing human trafficking; returning stolen antiquities; doing cargo inspections; and
interdicting drugs, weapons, bulk cash, and other contraband that is smuggled
across our borders.

Immigration and customs enforcement overlaps with the mission of many other
federal law enforcement agencies, and sometimes even surpasses them in produc-
tivity. For example, in 2012, CBP agents seized 4.2 million pounds of illegal drugs—
more than three times the amount seized by the Drug Enforcement Administration
in the previous year. In the last eight years, under the auspices of Operation Com-
munity Shield, ICE has arrested 27,600 gang members; no comparable statistics
could be found for the FBI, but there is no doubt that ICE plays a leading role in
addressing this serious public safety problem. In addition, both ICE and CBP rou-
tinely make significant seizures of illegal weapons and currency from criminal orga-
nizations trying to enter or already operating in the United States.3

1Steven A. Camarota, The High Cost of Cheap Labor: Illegal Immigration and the Federal
fuf)iget, Center for Immigration Studies, August, 2004, http:/www.cis.org/High-Cost-of-Cheap-

abor.

2Figures are taken from official agency budget summaries from the last two years. Other fed-
eral law enforcement agency budgets tallied include: FBI, DEA, ATF, US Marshals, Secret Serv-
ice, Bureau of Prisons, US Attorneys Offices, Transportation Security Administration, Diplo-
matic Security Service, IRS Criminal Investigation Division, Treasury Inspector General for Tax
Administration, US Mint Police, Pentagon Force Protection, DoD OIG, Bureau of Indian Affairs
Police, Bureau of Land Management Office of Enforcement and Security, National Park Service
Police, Fish & Wildlife Office of Law Enforcement, Forest Service Law Enforcement and Inves-
tigations, USDA OIG, NOAA Fisheries Office of Law Enforcement, FDA Office of Criminal In-
vestigations, Education OIG, Veterans Affairs Police, US Capitol Police.

3 All data is available on these agencies’ web sites.
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In addition, a major part of CBP’s effort and resources are used to facilitate the
entry of legitimate visitors and goods, for example, through routine inspections of
people and goods and through trusted traveler programs.

While outlays for border security and immigration enforcement have reached his-
toric highs, it is important to remember that the immigration enforcement mission
was woefully underfunded for decades; meanwhile, the threat from international
terrorism and transnational criminal organizations is also greater than ever before.
Illegal immigration has risen steadily since the 1980s. While our research shows
that new illegal entries have slackened somewhat since 2007, there are signs that
the tide could be shifting again. According to numbers just released by CBP, in 2012
southwest border apprehensions, which the agency has used as an indicator of the
number of illegal crossings, went up by nine percent.

Transactional data collected by a project at Syracuse University reportedly shows
that CBP and ICE together refer more cases for prosecution than other federal law
enforcement agencies, which some have interpreted to mean that these agencies
have been hyperactive and overzealous in their work. But another reliable source,
the U.S. Sentencing Commission, reports that immigration cases represent a much
smaller share of the federal criminal justice docket. The Commission’s 2011 annual
report says that immigration offenders were 35% of all those sentenced in federal
court that year, meaning there were twice as many sentenced offenders from non-
immigration agency prosecutions than from CBP and ICE.* However, this same re-
port notes that 10% of murderers, 31% of drug traffickers, 34% of money launderers,
64% of kidnappers, and 28% of food and drug offenders sentenced that year were
non-citizens, so it’s easy to see why immigration enforcement should be such a high
priority in federal law enforcement. Obviously these two sets of data are measuring
different things—referrals for prosecution and sentenced offenders—but they are
equally valid measures of the immigration agencies’ footprint in the federal criminal
justice system.

Some observers also have raised concerns about the number of individuals in im-
migration detention (429,000 in 2011). However, immigration detention is of rel-
atively short duration (average 29 days) compared to the federal prison system,
where only two percent stay less than one year. There are far fewer immigration
detainees than federal prisoners at any one time; the average daily immigration de-
tainee population is about 33,000, compared to about 218,000 inmates in the Bureau
of Prisons system.5 Immigration offenders make up only 12 percent of the federal
prison population, although 26.5 percent of federal prisoners are non-citizens. But
the immigration detention system is not at all like the federal prison system in pur-
pose or nature. Immigration detention is more comparable to the local jail system,
which has an average daily population of about 750,000 inmates.

Obama administration officials have pointed to what they claim is a record num-
ber of removals and returns—409,000 in 2012, out of more than 11 million illegal
residents—as evidence that the government is doing as much as it can, perhaps
even more than enough, immigration enforcement. But as the president has said,
these numbers are “actually a little deceptive:”

e The 2012 deportation numbers are not a record, using the current methodology
of counting both removals and returns. According to the annual yearbook of im-
migration statistics, in 1996 removals and returns numbered more than 1.6 mil-
lion, up from more than 1.3 million in 1995.

e The “dramatic” recent increases in deportations, removals and returns actually
occurred between 2005 and 2009; since then, the numbers have flattened out
noticeably.6

e It has been established that recent deportation statistics are heavily padded
with cases that were not previously counted as such.?

4U.S. Sentencing Commission, 2011 Sourcebook of Federal Sentencing Statistics, http:/
www.ussc.gov/Data and Statistics/Annual Reports and Sourcebooks/2. . . .

5The total federal prisoner population is comparable to an average daily population, because
nearly all of the federal prisoners are serving long sentences of more than one year.

6DHS Immigration Enforcement Actions, 201, http:/www.dhs.gov/immigration-enforcement-
actions-2011.

7Rep. Lamar Smith, http://www.washingtontimes.com/news/2012/sep/26/obama-puts-illegals-
ahea. . . .
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e ICE arrests have been trending downward since 2008, after a sharp rise that
year. It’s hard to understand how deportations can be rising when apprehen-
sions are falling.®

THE MEAGER HISTORY OF ENFORCEMENT AT THE WORKPLACE

But the most conspicuous void in immigration law enforcement has been in the
area of workplace enforcement. Enforcement of immigration laws at the workplace
is essential to gaining control of illegal immigration and to addressing the most sig-
nificant negative effects of immigration, namely the displacement of legal workers
and the deterioration in wages for those U.S. workers who must compete with ille-
gal workers.

Workplace enforcement is as important as securing the border itself, for several
reasons. Illegal immigration occurs in many ways, including illicit border crossing,
overstaying a legal visa, and using false documents. Any strategy that relies solely
on securing the border is doomed to fail, because it will miss as many as half the
illegal entrants. Secondly, border security is limited by the physical challenges of
the terrain and by the government’s financial resources. And, as long as there are
employers willing and able to hire illegal workers, the workers will try to come.

An effective workplace strategy provides employers with the tools to enable them
to comply voluntarily and also holds them accountable for their violations and their
role in sending the message that illegal workers are welcome. Routine, frequent and
thorough enforcement discourages illegal workers by creating an expectation that
they could be subject to arrest and removal at any time. Such policies of strict en-
forcement of the laws against illegal employment have been shown to be effective,
both in reducing the flow of new illegal immigrants and in reducing the size of the
settled illegal immigrant population.

In 1986, Congress attempted to address the illegal immigration problem with a
grand bargain: a large share of the resident illegal population would receive am-
nesty, and future illegal flows would be prevented by the implementation of em-
ployer sanctions, to be enforced by the Immigration and Naturalization Service
(INS). For the first time, it became expressly illegal to knowingly hire, recruit, or
refer for a fee someone who was not authorized to work in the United States. Em-
ployers were required to check documents presented by new hires to establish that
they were authorized to work, and record the information on form now known as
the I-9. The sanctions included fines and possible prison time for the act of illegal
hiring and for not properly checking the status of new employees.

The federal government was quick to implement the amnesty program, but never
followed through with the enforcement of employer sanctions. In fact, it seems that
they were never intended to be allowed to work at all.

Many have blamed Congressional drafters for deliberately creating a clumsy sys-
tem in which employers were required to ask new hires for documentation, but not
expected or required to verify the information (and there was no easy way for them
to do so anyway). The law allowed for more than a dozen different forms of identi-
fication to establish work authorization. As a result, many workers simply began
providing false documents, and a booming trade in false identification for employ-
ment purposes was born.

But executive branch officials, under the influence of political appointees with ties
to major business, agricultural, and industrial special interests, were equally
complicit in creating a workplace enforcement system that was built to fail.

First, it was decided that a significant share of the INS enforcement resources
would be directed toward an “employer sanctions education mandate.” It was essen-
tially an outreach program to inform the nation’s employers of the new law and
their new responsibilities. This outreach was to be performed primarily by the agen-
cy’s corps of special agents—and had the effect of taking the sworn law enforcement
officers who were trained and empowered to investigate violations off their beat.

Next, the agency leadership crafted the regulations in such a way as to ensure
that very few employers would actually be subjected to sanctions that were painful
enough to deter illegal hiring. The regulations included the following provisions:

o Employers were to be notified three days in advance of agents arriving to audit
the personnel forms (I-9s), providing employers with a chance to create the ap-
pearance of compliance;

e Before sanctioning an employer, whether for knowingly hiring illegal workers
or for improper paperwork, agents had to obtain advance clearance from both
the operational supervisors and the general counsel’s office in headquarters.

8 DHS Immigration Enforcement Actions, 2011.
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These two offices put every single notice of intent to fine through a such a
wringer of review that very few sanctions were ever approved;

e In the event that an employer fine was approved, the case was handed off to
the agency lawyers in the field, who typically preferred to negotiate settlements
with the employers that knocked down the fines to literally pennies on the dol-
lar. Agents were not allowed to participate in the settlement negotiations to
provide input on the seriousness of the illegal hiring practices, or make the case
for tough sanctions.

The result was that employers failed to take the sanctions seriously and were able
to absorb any meager penalties as a cost of doing business. Nevertheless, each year
the INS completed thousands of employer investigations. According to the agency’s
statistical yearbooks, each year between 1992 and 1998, agents completed 5,000 to
7,000 employer investigations resulting in between 7,500 and 17,500 arrests. But
even these efforts were a drop in the bucket relative to the scale of illegal hiring
at the time.

These policies remained in place until the demise of the INS. Under the Clinton
administration, the situation worsened. During the tenure of Commissioner Doris
Meissner, the size of the corps of special agents in the Investigations division (com-
parable to today’s Homeland Security Investigations division, without the customs,
intellectual property, and counterfeit goods responsibilities) shrank to about 500
(compared to about 7,000 today). Worksite enforcement and employer sanctions
ranked as no more than a footnote in the agency’s priorities, and most agent produc-
tilve hours were directed toward casework such as drugs, gangs, and alien smug-
gling.®

Under the Bush administration, initially, INS priorities were focused on primarily
on streamlining the processing of immigration benefits applications, until the events
of 9/11, when the focus became national security, and the agency was dismantled
and its enforcement functions assigned to CBP and ICE. Given the national security
focus that pre-occupied the agency at that time, in the early years of ICE, worksite
investigations were at first focused mainly on critical infrastructure work places
such as airports.

In 2005, the GAO issued a report noting that competing priorities at ICE had
brought worksite enforcement to a near stand-still.1® The auditors found that be-
tween 1999 and 2004, the number of employers fined either for substantive or pa-
perwork violations had declined from 417 to 3.

Following this report, ICE received an infusion of funding to hire additional com-
pliance officers, agents, and managers to devote to this program. Activity gradually
increased over the next several years. Field offices planned and carried out care-
fully-executed raids and made a record number of arrests of illegal workers at
meatpacking plants, factories, and even smaller employers such as restaurants and
retail establishments. The number of administrative and criminal arrests in work-
site operations seems to have peaked in 2008, when there were more than 5,000 ad-
ministrative arrests and more than 1,000 criminal arrests.11

In early 2009, the Obama administration adopted new policies on worksite en-
forcement, placing the focus on conducting paperwork audits of more companies
while deliberately avoiding contact with illegal workers. It is difficult to evaluate the
productivity of this new approach, because ICE no longer publishes detailed work-
site enforcement statistics, and the few statistics that are released are not com-
parable with earlier years. But judging from various limited records I have reviewed
that were released through the FOIA process, there is a great deal of inconsistency
among ICE investigative field offices in how they go about worksite enforcement.
Some offices target employers that are suspected of egregiously hiring large num-
bers of workers; others tend to select employers where few suspected illegal workers
are found in the paperwork, but they can still claim to have completed many audits.
Some offices push hard to impose large fines, others prefer to issue mainly warn-
ings, even in cases where large numbers of suspected illegal workers were found on
the payroll.

In addition, I have found some inconsistencies in the way ICE apparently is
classifying its investigations, which leads me to wonder if they might be manipu-
lating case reporting statistics in order to give an inflated impression of the level
of worksite enforcement. Listed under the “Worksite” section of the ICE Newsroom

9 Andorra Bruno, “Immigration-Related Worksite Enforcement: Performance Measures,” Con-
gressional Research Service, 7-5700, June 24, 2010.

10 Government Accountability Office, “Immigration Enforcement: Weaknesses Hinder Employ-
ment Verification and Worksite Enforcement Efforts,” GAO-08-813, August, 2005.

11 Bruno.
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page, I found several press releases about investigations that were clearly criminal
in nature, and could not reasonably be classified as “worksite enforcement.” So-
called “worksite” cases I found included prosecutions of the leaders of a prostitution
ring in Florida and the owner of a motel in El Paso used as a drophouse for 5,000
smuggled aliens.

On the other hand, some of my sources report of another multi-state prostitution
ring investigation (reportedly involving underage girls) that was initiated by the
Border Patrol and later turned over to ICE was reportedly dropped because it would
have led to discoveries of widespread illegal hiring practices at dairy farms in north-
ern Vermont.

The one consistent theme of worksite investigations in recent years seems to be
that arrests of workers are to be avoided at all costs. This raises legitimate ques-
tions as to the value of an audits-only approach.

Our research shows that there are advantages, disadvantages and trade-offs to
raids and audits, and the most effective approach is probably a blend of both. Raids
are very effective for the purposes of penalizing both workers and employers. Both
employers and workers can be caught red-handed, making it easier both to appre-
hend and remove the workers and to prosecute the employers, in large part because
the workers can testify against the employer. In addition, the negative publicity as-
sociated with a raid can be a deterrent to illegal hiring. On the other hand, some
consider the raids to be excessively intimidating to both workers and employers, as
ICE agents will use customary law enforcement procedures in order to maintain
order and prevent escape or violence. The raids are costly to the U.S. government
as, depending on the size of the operation, they may require hundreds of agents,
months of preparation, and complex logistics.

Audits, on the other hand, are largely a paperwork exercise and enable ICE to
examine the practices of a much larger number of employers than is possible
through raids. Audits might be part of a full investigation that culminates in a raid,
but it is also possible to perform an audit without the business disruption of a raid.
The auditors can, for the most part, easily determine which employees lack author-
ization using the standard verification tools. On the other hand, the audits may not
detect employees working under the table. The audits offer no opportunity for ICE
to apprehend the illegal workers. The employer is required to terminate an unau-
thorized worker discovered by the audit, but the worker is free to find employment
elsewhere. In general, the audits result in lesser sanctions on employers who are
found to be violating the law. Without the testimony of the workers, it can be very
difficult for ICE to make a case or press charges on an employer for knowingly hir-
ing illegal workers.

Conclusion. Enforcement of immigration laws at the workplace is not a sub-
stitute for border enforcement, but is ultimately a more effective approach. Since a
significant number of illegal aliens enter legally on visas as well as illegally over
the land borders, any strategy to control illegal immigration must operate beyond
the border and disrupt the magnet of employment, which is what causes most illegal
immigrants to settle here. Workplace enforcement accomplishes that by targeting
and deterring the employers of illegal workers and by penalizing the workers who
are apprehended at the workplace. Workplace enforcement is flexible, with a variety
of layers including both voluntary compliance on the part of employers and sanc-
tions against egregious or knowing violators. Finally workplace enforcement pro-
vides a direct benefit to U.S. workers by opening up job opportunities and improving
wages and working conditions as a direct result of the enforcement action.

Mr. BAcHUS [presiding]. Mr. Chishti.

TESTIMONY OF MUZAFFAR A. CHISHTI, DIRECTOR, MIGRA-
TION POLICY INSTITUTE’S OFFICE AT NEW YORK UNIVER-
SITY LAW SCHOOL

Mr. CuisHTI. Thank you, very much, Mr. Chairman and other
Members of the Committee who are here this afternoon. I will do
my testimony in two parts, first about immigration enforcement.
We at the Migration Policy Institute recently issue a comprehen-
sive report on immigration enforcement in the United States. I
would urge that this be admitted into the record.
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Mr. BAcHUS. Without objection.™

Mr. CHisHTI. Based on that report, by almost any metric that is
publicly available, from staffing all the way to apprehensions and
worksite enforcement, the level of immigration enforcement in the
United States now stands at a record high. Nearly $18 billion was
spent in fiscal 2012 in the Federal Government’s two main immi-
gration enforcement agencies, ICE and CBP, and the US-VISIT
program. It is exactly $17.9 billion, i.e. 24 percent greater than the
combined fiscal 2012 budgets for all other principal criminal Fed-
eral law enforcement agencies—from the FBI, DEA, ATF, Secret
Service and U.S. Marshals. These major resource enforcements
have lead to notable results.

Perhaps, most significantly, Mr. Chairman, Border Patrol appre-
hensions fell by 78 percent between fiscal 2000 and 2012. That is
from about 1.6 million to 365,000 people.

There has been a dramatic increase in the number of non-citi-
zens deported from the United States. The DHS removed just
under 392,000 people in 2011, more than double the number car-
ried out by the INS in fiscal 2002.

Since 1990, more than 4.4 million non-citizens have been de-
ported from the United States; 42 percent of which, i.e. 1.9 million,
have occurred since 2008. Increased deportation has been accom-
panied by a paralleled trend in increased prosecutions for criminal
immigration offenses, and these are mostly illegal entries and ille-
gal reentries.

Today, immigration prosecutions make up more than half of all
the Federal criminal prosecutions initiated. CBP alone refers today
more cases for prosecution than the FBI, and CBP and ICE to-
gether refer more cases for prosecution than all the Department of
Justice’s law enforcement agencies combined.

The number of employers enrolled in the E-Verify program has
gone up from 6,000 in 2005 to more than 353,000 today.

Finally, and equally important, yet less visible change has been
the development of new technology and databases that link immi-
gration enforcement agencies’ programs and systems. The system,
called IDENT, administered by US-VISIT, has now become the
world’s largest biometric law enforcement database.

It contains more than 148 million individual fingerprint records,
grows at 10 million new entries per year and reflects more than 2
billion individual entry events. The new databases and their inter-
operability have been critical in the government’s enforcement mis-
sion.

Quickly let me turn to three key weaknesses associated with the
Immigration Reform and Control Act of 1986, the last time Con-
gress dealt with a comprehensive immigration reform.

A key drawback of IRCA’slegalization component was the law
disqualified those who had arrived in the U.S. after January 1,
1982, and did not provide an opportunity for immediate family
members of newly legalized population to obtain status. This com-

*The Migration Policy Institute (MPI) report submitted by Mr. Chishti titled Immigration En-
forcement in the United States, the Rise of a Formidable Machinery, by Dorris Meissner, Donald
M. Kerwin, Muzaffar Chishti, and Claire Bergeron, is not reprinted in this hearing record but
is on file with the Committee. The report can also be accessed at:

http://www.migrationpolicy.org/pubs/enforcementpillars.pdf.
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bination left a large number of people in mixed-status families and
created the nucleus of the sizeable post-1986 unauthorized popu-
lation.

For any new legalization program to be successful, Mr. Chair-
man, it should be as inclusive as possible. The law should not dis-
qualify large sections of unauthorized population, as doing so both
invites fraud and fails to address the full scope of the problem.

IRCA’s ultimate failure was its narrow focus. The law did not an-
ticipate or make provisions for future labor needs, especially in the
low-skilled labor markets. A mechanism for including flexibility
and establishing the types and numbers of admission for future
flaws does not exist.

To meet that need, we have recommended the creation of a provi-
sional worker program which sort of bridges temporary and perma-
nent immigration, and the creation of an independent commission
on immigration, which would set the level of people we need on a
regular basis.

Lastly, IRCA failed to have a good defensible implementation
program for the worksite. In the absence of a reliable mechanism,
employers honored verification documents as presented, but those
were frequently fraudulent. The development of E-Verify, along
with declines in the system’s error rate, I think provides us today
a real opportunity of improving E-Verify. But for us to make it
mandatory, I think is a big step. Today only 350,000 employers are
currently enrolled in E-Verify. That covers only a small percentage
of the Nation’s 7 million employers and more than 140 million
workers. Extending it to all workplaces should be done in stages
to show that it is not unduly burdensome to employers and pro-
vides protection to lawful workers.

In conclusion, Mr. Chairman, the Nation has built a formidable
immigration enforcement machinery in recent years. The enforce-
ment-first policy that has been advanced by many inside and out-
side the Congress as a condition for looking at larger reform has
de facto become the Nation’s dominant immigration policy.

Important as this enforcement is, enforcement alone is not suffi-
cient to answer the broad challenges that both legal and illegal im-
migration pose for our society, our economy, and for America’s fu-
ture. Looking forward, answering these challenges depends not
only on effective enforcement but also on enforcing the laws that
address both inherent weaknesses in the immigration system and
better align our immigration policy with the Nation’s economic and
labor market needs and future growth.

Thank you for allowing me to testify. I will be willing to answer
any questions.

[The prepared statement of Mr. Chishti follows:]
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Chairman Goodlatte, Ranking Member Conyers and Members of the Committee:

My namic is Muzaffar Chishti. T am a Jawyer and Director of the Migration Policy Institate’s office at
New York University School of Law. Thank you for the opportuaity to testify before you on the
topic of “America’s Immigration System: Oppottnities for Legal Immigeation and the Enforcement
of Laws Against Ilegal Immigration.”

Since enactment of the 1986 Immigration Reform and Control Act (JRCA), which ushered in the
current era of immigration control policies, the United States has allocated unprecedented levels of
funding, manpower and technology to immigration enforcement. Fueled by frustration over bigh
levels of illegal imimnigration in the 1990s as well as post 9-11 national security concerns, the past two
decades have seen strong and sustained bipartisan suppott for increased border secutity and new
and enhanced interior immigration enforcement measures. The result has been the creation of a
complex, cross-agency immigration enforcement "machinery” that is interconnected in an
unprecedented fashion.

This testimony outlines several aspects of the current immigration enforcement regime; including
current Jevels of manpower and funding, as well as outcomes on ap prehensions, removals, criminal
prosecutions of immigration-related crimes, detention and worksite enforcement. 1 will then turn to
several of the main ctiticisms associated with IRCA, the United States' last major law combining 2
legalization program for unanthorized immigrants with increased botder security and interior
enforcement. I conclude with several recommendations for avoiding the pitfalls of IRCA, should
Congtess choose to once again take up the issue of comprehensive immigration reform.

I Record High Levels of Immigration Enforcement

As the Migration Policy Institute (MPI) found in‘our recent report, Immigration Enjforcement in the
United States: The Rise of @ Formidable New Machinery, by almast any available metric, the level of
immigration enforcement in the United States now stands at a record high. In fiscal 2012, spending
for the fedetal government's two main immigration enforcetment agencies, U.S. Customs and Border
Protection (CBP) and U.8. Immigration and Customs Enforcement (ICE), as well as its primary
immigration enforcement technology initiative, the US-VISIT program, teached $17.9 billion." This
amount is neatly 15 times greater than the adjusted budget of the former Immigration and
Naruralization Service {INS) in 1986 -— and 24 percent greater than the combined fiscal 2012
budgets of all other principal criminal fedesal law enforcement agencies: the Federal Butean of
Investigation (FBI), Drug Enforcement Administration (DEA), Secret Service, US Marshals Service
and Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF).*

The Border Patrol, which has received the lion's shate of increased funding in recent years, stood at
21,370 agents as of February 2012 — double its size in 2004, In addition, 21,186 full-time cmployees
were staffing the nation's ports of entry as of Febmary 2012. As of that date, the combined staffing
of ICE, CBP and US-VISIT had reached over 81,000 full-time employces.

1 Doris Meissnet; Donald M. Kerwin, Muzaffar Chishti; and Claire Bergeron, Immigration Enforement in' the
United States: The Rise of u Formiduble Machinery (Washington, D.C.: Migration Policy Institure, 2013): 21,
www.migtationpolicy.org/pubs/enforcementpillars.pdf.

2 Thid.

~th
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Major new resoutce infusions have led to notable immigration enforcement results. These include:
deportations at record highs; Border Patrol apprehensions at 40-year lows; mose non -citizens held in
immigration detention over the course of a year than are serving sentences in federal Bureau of
Prisons facilities; and criminal prosecutions for immigration-related crimes that now make up more
than half of all criminal prosecutions initiated by the federal government.

Thus, from the standpoint of resource allocations, case volumes and enforcement actions, which
represent the only publicly available measures of the system's performance, immigration
enforcement can be seen to rank as the federal government's highest criminal law enforcement
priority.

A Drop in Apprebension Levels

Perhaps the most significant immigration enforcement trend of recent yeats has been the dramatic
drop in the mumber of non-citizens apprehended by the Border Patrol. Between FY 2000 and FY
2012, total apptehensions fell by 78 petcent, from a post-IRCA peak of more than 1.6 million in FY
2000 to 365,000 in FY 2012. The most precipitous drop occutred between 2008 and 2011, when
apprehensions declined by 53 percent.”

As many have pointed out, the use of apprehensions for measuring border effectiveness is
problematic, because apptehensions speak only to the number of arcests made of non-citizens
crossing the border; they do not provide an estimate of the total size of the illegal flow. Howevert,
due in large past to the use of new and improved technologies along the border, the Botder Patrolis
now increasingly able to develop additional data that captutes broader wends in border control
effectiveness. Independent analyses of these data, like the apprehensions data, also point to a
fundamental change in border control and effectivencss in recent years.

For example, 2 2012 report from the Congressional Research Service (CRS), which analyzed data
stored in US-VISIT's IDINT database, concluded that the number of unique individuals
intercepted by the Burder Patrol fell from 880,000 in FY 2000 to 269,000 in FY 2011.* CRS also
noted a significant decline in the share of those individuals crossing the border who constituted
"recidivist” crossers — meaning persons who had previously been caught crossing the border
illegaily, and who wete attempting to cross again. According to the CRS analysis, the prevalence of
recidivists as a share of total crossers fell from a peak of 28 percent in FY 2007 to 20 percent in 'Y
20117

More recently, the Government Accountability Office (GAQ), in a December 2012 report, looked at
Border Patrol measutements of "estimated illegal entries,” which CBP calculated by using catncras,
scnsors and radars, as well as agent observation, to combine total apprehensions with an estimated
number of "turm-backs” (individuals who cross back into Mexico before the Border Patrcl can

ics, 2011 Yearbook of Irsmipration

3 Dcpdmnent 01‘ Homelmd @erunh. (DHS) Ofﬁu 01 Tmmlﬂrmon Sratist

£ee i s uuk 2011 Aot w200 LdE.
Tty ]mmgralwﬂ & ,q/rrfémm.f Betwen Pnr‘ir of iniry (\X'whmgmn D.C

2012): 25,
el pbags,

Congressional Rcsurch Servic

L/ Adigialgemimiting jlEcoin
S Thid: : '

reGtexi=Rey i

1400 168" St. NW Suite 300 Washington, D.C. 20036 www.migrationpolicy.org  202/266-1940 2



294

apprehend them) and "got-aways” {individuals who proceed into the interior of the United States
after unlawfully crossing the border). GAQ found that between I'Y 2006 and FY 2011,
apprehensions at the border as well as estimated illegal entries declined significantly in all nine
Border Patrol sectors along the U.S.-Mexico border. In the Tucson sectot alone, the number of
estimated illegal entries decreased by 69 percent duting that dmeframe, while the number of
apprehensions fell by 68 percent.®

B. Rise in Formal Ordets of Removal

Incseased immigtation enforcement has also led to a dramatic increase in the number of non-
citizens deported from the country under formal orders of removal, thus barring them from legal re-
entry for between five and 20 years. According to the DHS Office of Inumigration Statistics (OIS),
DHS effectuated a total of 391,953 removals (the formal term for deportations) in FY 2011, mote
than double the number carricd out by the INS in IFY 2002 (1 65,168)." Also in FY 2011, for the first
time in 70 years, the total number of non-citizens formally removed by IDHS pursuant to final
orders of removal (391,953) exceeded the number of non-citizens who left the country pursuant to
some form of voluntary return {323,542).°

Since 1990, more than 4.4 million non-citizens, primatily unauthorized immigrants, have been
deported from the United States. During this time frame, 42 percent (1,940,154) of all deportations
occurred between 2008 and 2012.°

DHS makes extensive use of its administrative anthotity to remove non-citizens: In FY 2011, more
than 60 petcent of the removals cattied out by DHS occurred without a fosmal hearing before an
immigration judge. Roughly one-thitd of these removals occurted through the expedited removal
process, which allows DHS to issue removal orders immediately for certain individuals who are
found near the border or who present fraudulent documents, unless they express a fear of remarn,””
An additional 33 percent of removals constituted removal "reinstatements” — old removal orders
that are reactivated when a deported non-citizen rc-enters the country. Thus, the number of
noncitizens removed pursuant to an administrative order exceeds the number ordered removed by
itnmigration judges. In FY 2011, immigration judges issued 161,354 orders of removal, while DHS

6 Government Accountability Office (GAQY, Border Patri: Key Elements of New Stratagic Plan Not Yet in Plyer 1o
Inform Border Security Status and Resource Needs (Washington, D.C.: GAO, 2012):11-12,

www.gao.cov/products/ GAO-13-25.

7 12HS Office of Immigtation Statistics, 2077 Yearbook of Immigration Statistics, 101,

8 Ibid. The Office of Trnmigration Statistics defines a "removal” as the "compulsory and confirmed
movement of an inadmissible or deportable alien out of the United Srates based on an-order of renioval ™ A
"rerurn® is defined as the "confirmed movement of an inadmissible or deportable alien out of the United

States not based on an order of removal.”
9 MPI analysis of data from the DHS Office of Immigration Statistics, 2077 Yearbook of Immigration Statistics,
161; and Tmenigration and Customs Enforcement {(ICE), "Removal £ tatistics,” www.icegov/removal:

/.
0 John Simanksi and Lesley M. Sapp, Tmmigration Enforcement Aciions: 2017 (Washington, D.C.: DHS, Office of
Immigradon Statistics, 2012): 5, wanv.cdhs.goy /sites/ defavlt/files/ publications /immigra

statistics /enforcement ar 2011 .ndf.
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removed 391,953 people.”’ This current trend is the opposite of what it was in 1996, when
immigration judges issued 147,652 orders of removal, while the INS removed just 69,680 people.”

DHS has also in recent years prioritized the removal of individuals with criminal convictions: 48
percent of those ordered removed in FY 2011 had criminal convictions, compared with 27 percent
in FY 2008, 33 perceat in I'Y 2009 and 44 percent FY in 2010.

With increasing numbers of removals has come increasing numbers of non-citizen detentions. ICE
repotted detaining 429,247 people in FY 2011 — more than double the number detained by
imtigration authorities in FY 2001 (204,459), and more people than are serving sentences in federal
Bureau of Prisons facilities.”

. Increased Ptosecusions for Immigeation-Related Crimes

Increased deportations have been accompanied by a parallel trend in increased prosecutions for
criminal immigration offenses. While offenses such as re-entry following an order of removal and
illegal entry have long been criminal offenses, INS and its successor agencies in DHS historically
referred only egregicus imimigration violators for criminal prosecution. Over the course of the past
decade, however, the numbet of criminal prosecutions for immigration-related viclations has grown
at an unprecedented rate, belped in part by programs like Opetation Streamline, introduced in 2005,
which refer a high proportion of illegal border crossess in a given area for criminal prosecution.

Between FY 2000 and FY 2003, prosecutions fot immigration-related criminal offenses accounted
for between 17 and 21 percent of all federal criminal prosecutions initiated.” By FY 2008, and for
every fiscal year that followed, immigration prosecutions have accounted for roughly 50 percent of
all federal criminal prosecutions filed.”” The vast majotity have been for illegal entty, a criminal
misdemeanort, and illegal re-entry following a prior order of removal, a felony. Prosecutions for
illegal entry rose more than tenfold between FY 2000 and FY 2011 (from 3,900 to 39,305), while
prosccutions for illegal re-entry following a prior order of removal more than quadrupled (from
7,900 to 36,040) during the same time pexi&d.“é

Partly as a result of these increases, the total iumber of cases referred for criminal prosccution by
CBPand ICE now exceeds referrals by all Department of Justice (DOJ) law enforcement agencies
combined.”” CBP alone now tefers more cases than does the FBL"

" Meidssner ct. al, Immigration Enforcement in the United States: The Rise of a Formidable Mackinery, 126.

12 Thid.

2 ICE, “Report on HRO Yacts and Statistics,” December 12, 2011, wwwice gav/doclib/ foia/repoits/¢ti-
facts-and-statistics.pdf; Meissner et. al, Dwmigration Enforcement in she United States: The Rise of @ Formidable
132,

Muachinery,
1 Transactional Records Access Cleatinghouse (TRAC), "Going Deeper” data tool, data on file with the
Migration Policy Instimute,

S Thid.
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D, Shifiing Worksite Enforcememnt Policies

The Obama administration has shifted the focus of worksite enforcement so zs to primarily target
cmployers who hire unauthorized immigrants, rather than the workers themsclves.” While ICE has
not publicly released data on the number of employers targeted ander this new strategy, an analysis
by CRS indicates that the number of final orders for civil monetary penalties issued to employers has
increased in recent years (tising from zero orders in F'Y 2006 to 385 orders in FY 2011), as has the
level of administrative fines imposed on employers (which tose from $0 in 2006 to §10,463,988 in
FY 201 3).2') DDHS has reported that since January 2009, ICE has andited more than 8,079 employers,
debarred 726 companies and individuals and imposed more than §87.9 million in financial
sanctions.”

The number of employers enrolling in B-Verify, the federal government’s electronic system for
checking employment eligibility of workers, has also increased, from 5,899 in 2005 to 353,822 in
20112 In addition, 20 states now have laws requiting some or all employers to earoll in the B~
Verify program.” This has broadened the opportunity to test the viability of expanding the E-Verify
program, and for contimming to remedy the weaknesses in the system.

E. The Development of an Interconnected System

Although dramatic changes in Border Patrol apprehensions, levels of removals and criminal
prosecutions ate pethaps the most obvious signs of strengthened immigration enforcement, an
equally important yet less visible change has been the development of new technology and databases
that conncct and link immigration enforcement agencies, programs and systems, and that also
permit screening against ctiminal law enforcement and intelligence databases.

Database screening now accompanies virtually all key interactions between non-citizens and the
federal government — whether in interviews at U.S. consulates overscas or as they fly to the United
States, and once here, during the areival at airports, the processing of immigration benefits, booking
into local jails and more. Immigration databases capture biographical information {e.g. name, date of
hirth and countty of origin) and provide information on past entdes to the country, immigration
status records, criminal history and possible terrorist connections. Increasingly, data systems also

12 See Memormdum me ’\/Ifxrw A Form'm Dixectnr ICE Ofﬂcc of 1nvest‘.ga:inm “Wer r‘«:wite Taoforcement
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collect and screen against fingerprints and digital photographs for purposes of identity assurance.
Such screening may soon include iris scans, voice matching and facial recognition.

Of particular importance for immigration enforcement purposes is the Automated Biometric
Identification System (IIDENT), administered by US-VISIT. IDENT contains more than 148
million individual fingerprint records, grows by 10 million new entries per year and reflects more
than 2 billion individual entry events.” IDENT, which is the world’s largest biometric law
enforcement database, forms the backbone of the US-VISIT travel screening program, through
which the biographic and biomettic information of arriving non-citizen visitots is captured and
screened against imimigration and national security databases. Because IDENT s interoperable with
the FBI's Integrated Automated Fingerprine Identification System (IAFIS), which stores criminal
history information, officers checking IDENT may also leatn whether an arriving non-citizen has a
criminal history in the United States.

Another key development that has occurted as a result of IDENT/TATIS intcroperability is the
rapid expansion of ICE's Secure Communitics program. The program utilizes IDENT and IAFIS to
screen the fingerpsints of all individuals arrested by state and local law enforcement officers in
enrolled jurisdictions for ctiminal and immigration histoty. Since the program’s launch in seven
jurisdictions in October 2008, ICE has rapidly expanded the reach of Secure Communities. As 6f
August 2012, Sccure Comniunities had been activated in more than 3,000 jurisdictions in all 50
states, representing 97 percent of all jurisdictions across the coumry.zs The program is expected to
be operational in all jurisdictions by Match.

F Remaining Weaknesses in the Cuerent Iminigration Enforcement Regime

While the bulwatl of a modern, well-rescurced, multi-layered immigration enforcement system is
now fundamentally in place, there are several key ateas whete additional improvements axe needed.

The first is the E-Vetify program, DHS's electronic verification system for confirming the work
program, 3 2

authorization of new employees. Since 2007, U.S. Citizenship and Immigration Services (USCIS) has
made a number of significant updates to the E-Verify system. These include requiring employers to
re-check the information that they have entered for data-entry ertors, automatic checks against
USCIS' naturalization records database and against passport databases, the collecton of driver's
license information and new. fields that record additional information collected from foreign
passpotts. Recent reports also suggest that substantial progress has been made in reducing E-Verify
error tates. According to the GAO, DHS reduced the percentage of cases receiving initial tentative
non-confirmation notices from 8 percent during June 2004- March 2007 to 2.6 percent in FY 2009.%
More recent USCIS statistics indicate that in FY 2011, 98.3 percent of the cases submitted through

The Rése of a Formidable Machinery, T1.
ated2.pdf
Verify, But Significant

24 Meissner et. al, Tvmigration Enforcoment in the United Statss:
3 [CE, "Activated Tunisdictions,” www.ice.gov/doclib/secure-communities/pdi/sc-a
26 Richard M. Stana, Dmpipyment |V erification: Federal Agencies Flave Taken Sigps 1o egprove B
Challenges Romain (\Washington, 1DC: Government Accountability Ovfice, 2010y 16,
www.zao.gov/new.items/ d11140.pdf
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E-Verify were automatically confirmed as work authorized, and just (.28 percent were ertonecusly
T . 2z
initially flagged as not authorized to work. 7

Nevertheless, other teports suggest that E-Vesify, mach like the I-9 verification system overall, often
fails to identify unauthorized workers who preseat the identification documents of other, authorized
workers. Westat, an independent consulting firm hired by DHS to evaluate £-Verify, estimated that
between April — June 2008, 54 percent of the unauthotized workers who submitted biographic
information through E-Verify wetc incotrectly confirmed as work authorized ™ While USCIS has
introduced 2 photo matching tool in hopes of combating fraud within the program, the tool's
effectiveness is limited by the fact that it can only be used for cetrtain types of documents. The tool’s
ultimate effectiveness also depends on the good-faith effotts of employess to certify that the photo
on an identity document presented by a worker matches the stored digital version that appears in the
E-Verify system.”

A second area of concern is DHS's limited 2biity to detertnine when lawfully admitted individuals
have overstayed their authorized petiods of admissior. There have been two authoritative studics on
visa overstays, one done by INS in 1997 and a second by the Pew Hispanic Center in 2006." These
studies indicated that up to 40-50 percent of the unauthorized population is comprised of
individuals who entered the United States lawfully but overstayed their authorized periods of
admission. Estimates of the visa overstay population have not been updated since the recession.

Moteover, despite congressional mandates dating to 1996 that require DHS to implement exit
controls to verify that individuals entering the countty with temporary visas leave before their
authorized periods of admission expire, DHS has yet to launch a biometric exit verification system.
Preliminary testing of exit verification programs in 2009 was labeled of limited value by GAO
because the programs did not define standards for gauging the pilot programs performance, and
biometric screening was frequently suspended to avoid departure dclﬂys.”

Finally, the physical infrastructure needs at land ports of entry (POEs) have not kept pace with
advances in documentation and screening developments. Many land POEs are now equipped with
technology that permits 100 percent license plate reading and document scanning. However, when
traffic delays exceed 60 minutes, inspectors may "flush" rraffic through, pulling aside only obvious
high-risk crossers.” One underlying reason for the lack of infrastructure development may be the
fact that fanding streams for Jand port infrastructure come not from the main DHS budget, which
has received record high levels of funding, but rather from the budget for the General Services
Administration (GSA), which has scen more modest resource increases.

21 USCIS, "E-Verify
P W

7 Statistics,”
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22 Mare R Rosenblam, ¢ rergihs; Weaknesses, and Proposals for Reforni (Washington, D.C.: Migration
Policy Institute, 2011): 9, www.migrationpolicy.org/pubs/e-verify-insight.pdf.

3¢ Pew Hispanic Centet, Modes of Fintry for the Unasthorized Migrant Population (Washington, D.C.: Pew Hispanic
Center, 2006}, htp://pewhispanic.org/fites/factsheets /19.pdf.

3 GAO, Flomeland Security: US-VISTT Pifot Opiions Offer Limired Understanding of Air Exit Options (Washington,
D.C.: GAO, 2010): 4-5, www.gan.gav/products GAC=10-860.

32 Meissnet ct. al., [mmigration Enforcement in the Unéied States: The Rise of @ Formidable New Machinery, 40:
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II. Key Problems Associated with the Last Comprehensive Immigration
Reform Effort — the Immigration Reform and Control Act

High levels of resources, manpower and technology devoted to border and intetior enforcement
have resulted in an historic trapsformation of the country's imimigration enforcement system.
Nevertheless, concerns persist that a legalization program may strain enforcement resources and
lead to future increases in illegal immigration. Some of this concern sters from perceived
weaknesses in the 1986 Immigration Reform and Control Act (IRCA), which combined a
legalization program with increased border security and workplace enforcement.

For the remainder of my testitneny, T would like to desctibe three of the key weaknesses associated
with TRCA, as well as offer recommendations for avoiding similar problems in the cuzrent
environment.

A Failure to Deal with the Entire Unauthorized Population

‘I'he legalization component of IRCA was largely seen as a successful program. Mose than 2.7
million formetly unauthorized immigrants -— three-quarters of the estimated total eligible
population — became lawful permanent residents through the two legalization programs enacted
under IRCA™

IRCA did not, however, wipe the slate clean with regards to illegal immigration, as the law was
intended to do. The number of unauthorized immigrants rose from an estimated 4 million in 1986,
pre-IRCA, to an estimated 12 million in 2007, before the onset of the recession. Tllegal crossings also
increased, adding an estimated 500,000 individuals per ycar to the size of the resident unauthorized
population through the 1990s until the mid-2000s.™

A key drawback of IRCA’s legalization component was that the law disqualified those who had
attived in the United States after Januaty 1, 1982, Thus, at the time of the law’s implementation in
1987, anyone who had artived in the United States during the past five years was automatically
excluded from the legalization program and remained in unauthotized status. Additionally, TRCA did
not provide an opportunity for immediate family members of the newly legalized population to
obtain lawful status. The combination of these two factors left large numbers of people in mixed-
status families, where one member of the family gained lawful immigration status, while another
remained unauthorized. And when newly legalized IRCA beneficiarics filed peﬂriom for their
relatives in existing family preference categories, the result was enormous increases in the backlogs

¥ The Tmmigration Reforim and Control Act created two separate legalization programs for unanthorized
immigrants: a genetal legalization program for unauthorized individuals who had been continuouasly present
in the United States since January 1, 1982, and a second program, with more generous provisions, for
individuals performing scasonal agricultaral work. See Bersy Cooper and Kevin O'Neil, Lecsons from ihe
Inimigration Reform and Control Aet of 1986 (Washingron, DC: Migration Policy Institute, 2005),

W, m_'grzrirmm lirx LI Uub /]’oliﬂ, Brief Nv’& AugOS ﬂdf

Hl;pamc Lcutur 2006}, wxyy,z_pgwlm o
migrant-popubittion-in-the: us/.
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for family-sponsored immigrants, and wait times that spanned years, ot cven decades. All of these
factors created the nucleus of a sizeable past-1986 unauthorized population.

For any new legalization program to be successful, it should be as inclusive as possible. The law
should not disqualify large sections of the unauthorized population, as doing so both invites fraud
and fails to address the full scope of the problem.

B. Failure to Address Furture Flows

IRCA’s major failure was its narrow focus. By addtessing only issues of illegal immigration, it failed
to anticipate or make provisions for future labor needs in the United States, especially in the low-
skilled labor matket, Without such provisions, hundreds of thousands of individuals who were
drawn to the U.S. job moatket in the late 1980s and mid-1990s sought to-enter the country illegally.

Demand for workers in low-skilled jobs did fall dramatically with the onset of the recession in 2008,
Howevet, as the cconomy tecovers, pressures for low-skilled immigration can be expected to rise.
New immigration reform measures should provide appropriate mechanisms for dealing with
increased labor demand.

One notable lesson from the aftermath of IRCA is that IRCA, too, was originally crafted during
years of economic downtutn. By the time of the law’s implementation, however, the economy had
recoveted, labor demands had increased and a lack of available legal channels for low-skilled workers
spucred increased illegal immigration. Demographic and economic changes in Mexico, combined
with much improved enforcement measures in the U.S. all point to a decreased tendency for illegal
migration in the curtent era.

At present, both tempotary and permanent wotk-related immigration channels for low-skilled
workers are exceedingly limited. While the H-2A and H-2B temporary visa programs aliow
employers to sponsor foreign workers for temporary ot seasonal work, there are almost no
petmancnt visas — fewer than 5,000 — available for ongoing, non-temposary positions that require
icss than a bachelot’s degree or two years of experience. In recent years, and even during the middle
of the recession, employer demand for H-2B visa holders far exceeded the annual statutory cap of
66,000 visas. In addition, employets have voiced concerns over the arduous natute of the H-2A and
H-2B sponsorship process, which may discourage widespread use of the program.

The rules governing any new visa channels for low-skilled immigrants must balance the need to
make legal work-based immiggation sufficiently attractive to employers with the need to taintain
adequate wage and working conditions for low-skilled immigrants and the U.S. workers wotking
alongside them. Lawmakers will be forced to confront a variety of issues related to this balance,
including whether to create a new visa that allows for the admission of low-skilled wotkers in non-
temporary positions, whether low-skilled visas should be portable from one employer to another
and whethet to allow all or some portion of individuals admitted on such a visa to adjust status to
become lawful permanent residents.

A number of proposals for managing future flows have been advanced. The one to which T would
like to draw the committee’s attention calls for establishing a Standing Commission on Labor
Matkets and Immigration: Such a commission was proposcd by the Independent Task Force on
Tmunigration and America’s Foture, which was convened by the Migration Policy Institute, and has

1400 16™ St. NW Suite 300 Washington, D.C. 20036  www.migrationpolicy.org  202/266-1940 2]
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been endorsed by other distinguished groups and individuals.”® This nonpartisan commission -
staffed by labor and immigration experts - would be responsible for making recommendations to
Congress every year or two for adjusting immigration levels, based-on analyses of labor market
needs, unemployment patterns, and changing economic and demographic trends.

For those admitted to the U.S. in occupations that ate not seasonal or temporaty in nature, the Task
Force further recommended creating a new kind of visa, known as 2 provisional worker visa*® The
provisional wortker visa would bridge the frequently artificial distinction between temporary and
permanent immigration and build a system that is mote closely aligned with how migration flows
and labor markets work in practice. It would respond to the needs of employers and protect the
interests both of U.S. and forcign workess. The number of provisional visa workers admitted every
year would be based on the recommendations made by the Standing Commission to Congress.

Provisional workets in all occupations would be allowed to-enter the country; sponsored by
employers, for two renewable three-year periods. But workers would be free to change cmployers
after an initial period. They would be allowed to be accompanicd by their immediate family
members. Workers would be guaranteed labor rights and protections on par with U.S. workers,
including the tight to bring legal actions against ecmployers. Provisional workers could return to their
countries of otigin after working for a period of time and return to the U.S. at a later time for
another temporary period, thus potentially promoting greater circular migration, Or; in cases where
over time they met a set of conditions that include a track record of employment, future
cmployment opportunities and the acquisition of language skills, they could become eligible to adjust
to permanent residence.

Employers-of provisional workers would participate i a well-regulated labor attestation process.
Employers who consistently comply with labor and immigration laws could be pre-certified for
sponsoring wotkers, a privilege they would lose if found non-compliant. Employers would
contribute to a fund which could be used to mect a variety of iminigration and workplace
enhancement capacity building needs.

. Failute to Provide Employers with a Reliable Means of Determining Employment
Lligibility

One final failure of IRCA’s design and implementation was the absence of a reliable mechanism for
employers to verify the authenticity of identification documents prescated by would-be employces.
Without a way to verify these documents, employers found it easy to comply with the letter of the
law, and tnauthorized workets found it easy to procure falsc and fraudulent documents which
indicated that they were work authorized.

The development of E-Veiify, along with the carlier mentioned improvements in the system’s
rechinology, ptovides a promising new option for tackling patt of this problem. The cutrent version

% Doris Meissner, Deborah W. Meyess, Demetrios G. Papademettion and Michacl Vix, Inrigration and America’s Fuiuee:
A New Chaprer, Report of the Independent Task Force on Immigration and Amesica’s Future (Washington, D.C.:
Migration Policy Institute, 2006), www.migrationpolicy. org/itfiaf/ finalreportpdf

3 Demetrios G: Papademetriou, Doris Meissner, Marc R. Rosenblum and Madeleine Sumption, Akguing Temporary
Tistiigration Visas with Labor Marke! Neesls: T'he Casz for @ New Systens of Provisional Visar (Washington, D.C.: Migration Policy
Institate, 2009), www.migrationpolicy. g/ pubs/provisional visas.pdf
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of [-Vesify, however, tequires significant improvements in its ability to vetify the true identity of job
applicants. A good place to start would be to test a variety of options involving biometric scanning,
more secure documents, and pre-verified personal identification numbers (PIN numbexs) assigned
to and managed by individual wotkers.” These should be tested in the field alongside the current
system to detesmine the best approach for improving Ii-Verify.

Any cxpansion of the program should also be accompanied by its close monitoring to ensure that it
strengthens due process protections and cotnpensates workers when system errors result in the
wrongful termination of lawful workers. There should also be monitoring to ensure that the system
does not result in discrimination against foteign-looking or foreign-sounding employees, which has
been a source of concern in the implementation of the progtam in the past.

While the time to expand the electronic employment verification system has artived, making it
mandatoty is 2 major undertaking and has to be done cautiously. Even though more than 350,000
employers are currently enrolled in Ii-Verify, the system covers only a small percentage of the
nation’s more than 7 million employers and more than 140 million workers.

Extending B-Verify will require a'major commitment by employets, wotkers’ representatives and the
government. It tequites a realistic timeline. It would be best to phase it in over several years.
Universal enrollment in the program could depend, for example, on certification by the Homeland
Security Sectetary that mandatory participation will not cause undue burdens on employers ot lead
to violations of worker protections. DHS would be wise to empanel a group of employer and
worker representatives and other stakeholders to help it monitor and advise on the progress of the
E-Verify program dusing vatious stages of enrollment.

A mandatory electronic verification system will ultimately be successful only if it is part of larger
immigration reform. The critical elements of that reform would have to include a broad legalization
program for the current pool of unauthosized immigrants and the creation of a new, expanded,
employment-based imumigtation stream for future flows. These two elements are critical to reducing
the pool of unanthorized workers in the US labor market—a critical foundation for a successful
workplace verification and enforcement effort.

II1. Conclusion

The nation has built a formidable immigration enforcement machincty in recent years, The
“enforcement-first” policy that has been advocated by matiy inside and outside of Congress as a
condition for considering broader immigration reform has de facto become the nation’s dominant
immigration policy.

Important as this enfoscement effort is, enforcement alone is not sufficient to answer the broad
challenges that both legal and illegal immigration pose for our society, out economy and for
Amettca’s future. Looking forward, answering those challenges depends not only on effective
enforcement, but also on enforceable laws that addrcss both inherent weaknesses in the immigration
system and better align our immigration policy with the nation’s economic and labor market needs
and future growth and well-being.

7 . . . S, . [
%7 Dotis Meissner and Masc R. Rosenblum, The Next Generation of i-Verify: Getting Employment Verification Right
(Washington, D.C.: Migration Policy Institute, 2009}, werw.migrationpolicy.org/pubs/verification_papes-071709.pdf.
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Mr. BAcHUS. Thank you.

Ms. Wood, I think your testimony, could I summarize part of it,
is that our enforcement mechanism is failing?

Ms. Woob. Yes, I think that—I think that we have not done all
we need to do, and I think the long period of inconsistent enforce-
ment has caused people to build up, who are here illegally, to build
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up very sympathetic equities and put us in a bad position. So if we
are going to do this again, we have got to get enforcement right
and get it right from the get go; otherwise, we will be in the same
position.

Mr. BacHUS. You know,I have talked to people in the construc-
tion industry that have bid against companies that were using or
companies that were hiring large numbers of illegal workers, and
sometimes bidding jobs for half million dollars less because of their
savings on their wages alone. And of course, that undermines what
our own citizens who work in the trades can make.

And you mentioned $10,000 as a fine, and I can tell you that I
actually saw that about 2 years ago, in Alabama, a firm that had
a several million dollar construction contract was, about a third of
their employees were illegal, and they were fined $10,000; although
the profit from that job was probably close to a million dollars. So
that, obviously, so many of the fines are sort of a slap on the wrist
and just a part of doing business. Would that be correct?

Ms. Woob. Yeah, I think that is the case. I think what the civil
fines have done is broaden awareness, and so I think early on, in
the Administration, you know, we did see increased awareness
from companies across a broad spectrum of industries. And con-
struction, you know, historically, has had a lot of problems in this
area, but I think now, as a number of employers have gone through
the audit process and end up with very low fines, they think, well
gee, it is just easier to keep going as is versus getting on to E-
Verify, paying attention, fully training our workers and so on.

You know, but I do think shifting the burden back to the govern-
ment would make a big difference because you are asking these,
your document clerks, who are often earning $10, or $11 an hour
to, you know, look at, does this driver’s license and Social Security
card look good? It went through E-Verify okay, but do I think it
is good? You know, that is a lot to ask, and the government should
be doing this versus the employers.

Mr. BacHUS. I see where it says, one of the reasons that ICE in-
creased worksite enforcement efforts under your leadership to give
the American people the confidence that enforcement component of
any proposed comprehensive immigration reform would in fact be
implemented. What can Congress do to best assure that that con-
tinues, or that that is the case?

Ms. Woob. It is so that we have confidence in our enforcement
system.

Mr. Bacuus. Uh-huh.

Ms. WoobD. I think to look at our system overall and see kind of,
how is it funded? Is it funded appropriately? Do we have the tools
and technology we need, not only at the border but in the interior?
You know, do things like an exit system, you know, things like
that. What are we doing to make sure that we have the tools that
we need?

ICE has about 7,000 agents. That is fewer than many city police
departments. And so with all respect to the great work done with
MPI, we have a huge, huge, ICE has a huge, huge task. And so,
you know, how can we give them the tools that they need?

And then I think looking at, are there inefficiencies in the re-
moval system? It shouldn’t take 2 years to get, you know, a hearing
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date in California to determine whether or not I am in the country
illegally. You know, the system should move more quickly.

There are things that we can do including, you know, potentially
expanding the use of voluntary returns. Expanding the use of expe-
dited removal in other cases, you know, I think would also make
a difference and, you know, build confidence.

Mr. BAacHus. All right.

Mr. Crane, your testimony was fascinating, and part of it was
that you actually have been given instructions and you are a mem-
ber of—you are a representative of an enforcement officers union,
and is that a widespread practice for them to verbally tell you just
to assume that everyone has a high school diploma or qualifies to
be here?

Mr. CRANE. Yes, sir, I mean, to some degree especially, and I
have testified about this before, over the last 4 years it has been
a day-to-day roller coaster for us about who we can and cannot ar-
rest. And for the most part, those instructions do come verbally be-
cause they know that what they are doing isn’t right, and they
don’t want the American public to know what they are doing.

Mr. BACHUS. And those instructions are basically, don’t make ar-
rests?

Mr. CRANE. Absolutely. And you know, a lot of people don’t know
this, but ICE agents, at least in the group that I work with, that
handle the immigration issues, we are not allowed to go out and
make arrests on the street. If I am on duty and I walk into a res-
taurant or something and I see an immigration violation in front
of me, I can’t do anything about that. If I do, I will be disciplined
for it, and I will be disciplined for it again, until I lose my job. And
that is how it works.

And people don’t understand that if we are ever going to fix this
immigration problem, we have to empower these officers to do their
jobs. It is all about politics. They don’t want something to be in the
newspapers.

Mr. BacHUS. Tell me a little about your lawsuit again, that—the
basis of the lawsuit that you and other ICE agents filed against
Homeland Security in the Federal District Court in Texas?

Mr. CrRANE. Well, just basically, it is a lawsuit that says the Fed-
eral Government won’t let us do our jobs. They won't let us enforce
the laws that are on the books, and they have put us in this, you
know, between a rock and a hard spot, basically, to where we can
either enforce the law and be disciplined and lose our jobs, or we
can ignore the law.

So we tried to work with the Administration on this. We tried
to work at the folks up at ICE and DHS, and they wouldn’t work
with us, and we had no other choice but to file a lawsuit.

Mr. BAcHUS. Okay, thank you.

Ms. Lofgren.

Ms. LOFGREN. Thanks to this panel.

I agree that the workplace fines ought to be increased after we
reform the law, so it works. And I think it has been stated that
people who cheat, you know, end up getting an advantage—excuse
me—over people who don’t cheat, and that is not right. So—excuse
me—I think that is something that we ought to come together to
solve on a bipartisan basis.
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I would note, however, that the amount of fines are way up. Ten
million may not be a lot, but in 2006, the amount of fines was zero.
So it is better than it was and needs to be improved.

I am also interested, Mr. Chishti, on—your institute has done
scholarly work on that, on this whole issue.

Mr. CHIsHTI. Thank you.

Ms. LOFGREN. And that is hard to get information that isn’t po-
liticized, in a way, because you just get the numbers. And one of
the questions that we have had here today, is why didn’t the IRCA
work? And I think the assumption is that it was lack of enforce-
ment, and in fact, sometimes enforcement was lacking, but that is
not currently something we are seeing. And many of us think part
of the problem, just as Dr. Land said, was that we didn’t have any
way for people who wanted to legitimately work to come in. I mean,
people say, get to the back of the line. There is no line to get into.
And so that I think is one of the major defects.

Some say, however, that the H-2A program was in and of itself
sufficient to deal with all of the future flow issues. Do you think
that is correct?

Mr. CHISHTI. I mean, I cut my teeth in the 1986 law, and I know
for sure that no one that I know of talked that the H-2A program
or the replenishment agricultural worker program that was going
to follow it was supposed to be the comprehensive response to our
future labor market needs. That was confined to the needs of the
agricultural sector. And as you know full well, Congresswoman, not
a single person was admitted under the law’s program.

The real weakness of IRCA was that it was too narrow. It just
focused on the issues of illegal immigration, and we were in a bit
of a recession at the time in 1986. But soon after IRCA was signed
by President Reagan, there was a post-recession period, when there
was significant demand for all sectors of employment in the United
States, and there were no legal channels for people to come. But
the supply and demand matched post-1986, but instead of using
legal channels, the workers that we needed here were increasingly
using illegal channels to meet the demand, and that is precisely
the nucleus of our present 11 million unauthorized population.

Ms. LOFGREN. So now we have a mess on our hands, and the
question is, I really think, how do we clean up the mess we have
found ourselves in and then create a system so no future mess is
created for some future Congress to have to deal with? And I think
that is the challenge that we face.

Part of that is how we treat employment-based immigration. I
think there is broad agreement that somebody that has just gotten
their Ph.D. in electrical engineering is going to go out and create
companies and the like, but there are plenty of parts of the employ-
ment sector where we know, because there have been tests, be-
cause of enforcement, that Americans are not lining up to do the
work. I mean, for example, the easiest example is migrant farm
work. I mean, when you do enforcement actions, farmers end up
plowing over their fields.

I think what we have learned is that after IRCA was enacted,
with its reliance on employer sanctions, there were evasive tactics
taken. For example, employers created so-called contract employ-
ers, where they used labor contractors, or other middle men. Do
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you have advice for us, as we craft future flow requirements, to
avoid, you know, tricks to avoid employers going to those evasions
so that we have a system that works for America and that is en-
forceable and will not lead to evasion?

Mr. CHISHTI. Yeah, thank you so much. And I think it is also the
kind of question that we saw on the first panel today, Congressman
Labrador’s point about what did we do wrong in 1986 and why
can’t we be in the same place? I mean, part of the reason is exactly
the response to your question, is that we didn’t have laws that
matched reality. And we know one thing about law making: If you
have laws that do not correspond to reality, they do not work. We
enacted laws in 1986 to clean up the slate. We thought about the
people who wanted to be legalized, but we created no mechanism
for future flows. We created an employment verification system but
put huge amounts of loopholes in it, including the loopholes that
the Congresswoman just talked about, where people, employers,
were able to circumvent the requirement of E-Verify by hiring con-
tractors, contract workers, by hiring, you know, people off the
books.

Now, if we are going to tackle the same problem this year, we
have to learn from 1986. First, we have to build robust new
streams of people to come exactly to meet the real labor market
needs of the United States, which I think, you know, is the whole
spectrum of our occupations, from high end to the low end. And
they should be measured on the basis of real labor market needs
and America’s needs for economic growth.

On the E-Verify, clearly, there are good employers and bad em-
ployers. The good employers are following E-Verify. The bad em-
ployers, I would suggest to you, Congresswoman, are exactly the
same who violate the sanctions, but also those who violate our tax
laws, who violate the labor protection laws. The important thing is
to go after those employers, and one of the things I would rec-
ommend is that you build certain amount of labor protections in
your next round of legislation.

It has sort of been the stepchild in this debate so far: about labor
protections. And I would suggest that the least we have to do is
that an employer should not be able to invoke the defense of em-
ployer sanction when they are violating labor laws of the country.
We all know the Supreme Court issued a major decision on that
case in Sure-Tan, whereby undocumented workers were not found
eligible for back pay. All that does is provide incentive for employ-
ers to hire undocumented workers. That kind of incentive has to
be taken away in our legal mechanism, and I would say Congress
should legislatively try to remedy Sure-Tan.*

Mr. BACHUS. Thank you.

Mr. King.

*Mr. Chisti revised his testimony as follows:

It has sort of been the stepchild in this debate so far: about labor protections. And
I would suggest that the least we have to do is that an employer should not be able
to invoke the defense of employer sanction when they are violating labor laws of the
country. We all know the Supreme Court issued a major decision on that case in Hoff-
man Plastic, whereby undocumented workers were not found eligible for back pay. All
that does is provide incentive for employers to hire undocumented workers. That kind
of incentive has to be taken away in our legal mechanism, and I would say Congress
should legislatively try to remedy Hoffman Plastic.
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Mr. KiNG. Thank you, Mr. Chairman.

I thank the witnesses for your testimony. It raises a series of
questions for me, and listening to Mr. Chishti and your testimony,
I would be curious if you talked about the violation of our tax laws
and our labor laws. And I am curious if you believe that employers
should be able to deduct as a business expense wages and benefits
ghat they pay to people that cannot lawfully work in the United

tates.

Mr. CHisHTI. Well, I think with respect to taxation, all laws
should be uniformly applied. If they are hiring people, whether
they are hiring unauthorized or whether they are hiring people
who are lawfully here, they should be subjected to the same tax re-
gime.

Mr. KiNG. Okay, so the same tax regime?

Mr. CHISHTI. Otherwise, all you are doing, Congressman, is cre-
ating incentives to hire unauthorized.

Mr. KING. So, Congress should clarify current law that it is un-
lawful to knowingly and willfully hire people that can’t lawfully
work in the United States, and that those expenses paid as wages
and benefits would not be deductible. If we did that and brought
the IRS into this equation to help enforce the rule of law, wouldn’t
that be constructive, even to your testimony?

Mr. CHISHTI. If it does not create a further incentive for employ-
ers to hire unauthorized people, I think we should look at those al-
ternatives.

Mr. KING. And if we gave the employers safe harbor if they used
E-Verify, then we wouldn’t have it mandatory, as I think you have
suggested we should not, that would allow it to be voluntary and
the employer could determine whether he wanted to take the IRS
risk, could he not?

Mr. CHiSHTI. Congressman, I am sorry.

Mr. KiNG. I wanted to give you an opportunity to examine this
more thoroughly, but I imagine you will now at this point.

And I wanted to point out, or ask the question of Mr. Crane, and
that being, I just listened to the gentlelady from California. She
said, after we reform the law so it that it works. That causes me
to ask you this question: If we had enforced the laws that exist,
would it work?

Mr. CrRANE. You are actually kind reading my mind right now.
I was sitting here pondering that idea that I don’t think we really
even know that the laws that we have on the books right now
weren’t good laws. We just never enforce them. Until we decide
that we are going to enforce whatever laws we have or make in the
future, it is never going to work.

Mr. KiNG. Thank you.

And Ms. Wood, welcome back. I appreciate your testimony. And
I heard Mr. Chishti talk about accumulated data of millions of peo-
ple who were deported. When you hear that testimony, do you
think of people that were—that left the United States and actually
left the United States, or are they just adjudicated for deportation?
Did you break down that data in your own mind as to what really
happens with the population that he references in his testimony?

Ms. Woob. Well, I can’t speak specifically to the numbers he pro-
vided in his testimony, but a big problem is, a lot of times people
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are deported, and they don’t go home and so the number of ab-
sconders, you know, as you know, went up to over 500,000 in 2006.
And, you know, the question is, are we then looking for those indi-
viduals? Are we arresting them, and are we ordering them to leave
the country?

And in some cases, they may have very substantial equity so
there may be very sad stories, or are we telling those people now
they have a pass? And that is where I can’t break down his num-
bers to address which situations are involved there.

Mr. KING. But we might hear the term “deportation” and think
of it in terms of it is always something that is physically forced,
when actually, it is an adjudication process that might not cause
a person to go anywhere except outside the courtroom. Is that true?

Ms. WooD. Yeah, and someone can be ordered deported and then
stay in the United States, yes. And I don’t know from his statistics
which he is talking about.

Mr. KING. I just remembered. I hate to go back on this, but I got
my curiosity answered on that, and I just recall some data at one
of the ports of entry where they asked them to go back and run
the fingerprint data to see, and there was one individual that had
reentered—or had reentered 27 times back into the United States.
Sﬁ) it isn’t always a situation that something gets solved here ei-
ther.

Ms. Woob. That is exactly right. And you know, sometimes the
Border Patrol would deport, you know, somebody or apprehend
somebody 10 or 11 times in one night. It would all count toward
apprehensions. So a lot of the numbers and statistics that the
agencies use, you have to take that into account.

Mr. KING. It might be more frustrating to be a Border Patrol
agent than an ICE agent then, rhetorically.

Ms. Woob. I don’t know about that. I think ICE agents have an
incredibly hard job.

Mr. KING. I agree. And I appreciate the work of all of our agents.
But I wanted to turn in the seconds I have to Ms. Vaughn and ask
you that, we have an E-Verify program now and a proposal to
make it permanent that would not allow an employer to use E-
Verify to check their current or legacy employees. And would you
care to comment on that philosophy? And mine is, I think an em-
ployer should be able to at least voluntarily use E-Verify to verify
their current employees as well as new hires. And I believe they
also should be able to use E-Verify on prospective hires with a le-
gitimate job offer.

Ms. VAUGHN. From what I have heard about from a number of
employers who are interested in using E-Verify, they would very
much like—especially staffing agencies. They say that it, you know,
it creates some difficulties for them to not be able to be sure if they
can send someone out to a workplace while waiting for the E-Verify
procless to play out. So they would like to be able to use it prospec-
tively.

And I think, yes, ultimately, we should build a system that it is
phased in so that, at some point, employers are able to go through
their entire payroll and vet all of their existing employees.

But there is already a system in place that allows them to do
that, and that is SSNVS. A number of government agencies around



309

the country have mandated use of that program, and they have,
frankly, been quite surprised at what they have found of the num-
ber of people already on the payroll who shouldn’t be.

Mr. KING. I appreciate you putting that into the record, thank
you.

Mr. Chairman, I yield back.

Mr. BAcHUS. Thank you, Mr. King.

Ms. Jackson. Sheila Jackson Lee.

Ms. JACKSON LEE. Thank you very much, Mr. Chairman.

First of all, I want to thank Mr. Crane for his service, and I want
to thank also all of you for being here today. And I want to again
ask the Chairman if I might put into the record the entire article,
“Janet Napolitano, DHS Secretary, Touts Immigration Enforcement
at Mexican Border.”

Mr. BAcHUS. Without objection.

[The information referred to follows:]
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Ms. JACKSON LEE. And again, those numbers indicate 356,873
apprehensions on the Mexican border in 2012, up almost 9 percent.
And I thank the Chairman for that.

I just wanted to hear from Mr. Crane. I did not hear, you said
you had to sue the Federal Government for what reason?

Mr. CRANE. I am sorry, ma’am, I didn’t hear what you said.

Ms. JACKSON LEE. You had to sue the Federal Government for
what reason, I am sorry?

Mr. CRANE. Essentially because the agency has told us that you
can’t enforce U.S. immigration law, and if you attempt to enforce
that law, we will discipline you, basically repeatedly, until you lose
your job, until you are terminated.

Ms. JACKSON LEE. And is that dealing with the deferred adju-
dication for DREAM Act children, that order that came out?

Mr. CRANE. Adjudication for what, ma’am?

Ms. JACKSON LEE. Did that deal specifically with the deferred ad-
judication for the DREAM Act children? Is that the particular
order you are speaking of.

Mr. CRANE. We are speaking in the lawsuit about the prosecu-
torial discretion memorandum as well as DACA.

Ms. JACKSON LEE. And that is a prioritization that you focus
more on those who would do us harm in deportation as opposed to
separating families. That was the intent of that order, as I recol-
lect, but that is the order that you speak of, where you were asked
to prioritize the deportations?

Mr. CRrRANE. I guess if you want to put it that way, like I gave
in my testimony earlier, we are actually going into jails and apply-
ing it to adult males. We don’t go to schools. ICE agents can’t go
to schools. We don’t mess with kids. We are going into jails, and
we are applying this rule, or this new policy to criminals, and we
are taking their word for it and not even requiring them to provide
proof that they even qualify for the policy itself.

Ms. JACKSON LEE. If we pass comprehensive immigration reform
and we established once and for all the parameters of the law, and
it was the law, that would be more helpful to law enforcement such
as yourself, is that not correct?

Mr. CRANE. I guess in theory it would be, ma’am. I guess it
would, again, like everyone has testified today, what does com-
prehensive immigration reform really mean?

Ms. JACKSON LEE. It means that you would know the distinction
between those who were here in the country legally, and those who
were not. Those who complied had green cards, had status, and so
you would know the difference and you wouldn’t have to speculate.

Mr. CRANE. Well, I don’t speculate, ma’am. I am trained. I know
who is here legally and who isn’t here legally.

Ms. JACKSON LEE. But you know that, sir, by the laws that the
Congress of the United States passed.

Mr. CRANE. Yes, ma’am.

Ms. JACKSON LEE. So if we were to pass a comprehensive immi-
gration reform that included border security, had enforcement as-
pects delineated, so that as a trained ICE officer, you would know
the distinction, that would be better for you?

Mr. CRANE. The more distinction that we have under the law is
always going to be better for us. But at the same time, we have
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to have political leaders stay out of our business, essentially, and
let us enforce the laws that are on the books, which is what is not
happening right now.

Ms. JACKSON LEE. Well, political leaders dictate what the laws
are on the books, and I appreciate that. As I said, I am grateful
for your service, work very well with ICE officers and CBP. I am
Ranking Member on the Border Security Committee and Homeland
Security and look forward to working with you extensively. But my
question again, and I just need a yes or no, if we have laws on the
books that are clear to you as a law enforcement officer and help
distinguish between those who were here not to do us harm, fami-
lies that need to be reunited, and make it clear so you understand
the distinction of enforcement and what your laws are, that would
help you do your job, is that not correct?

Mr. CRANE. If I understand the question correctly, yes, it would,
ma’am.

Ms. JACKSON LEE. Thank you.

Mr. Chishti, let me pose a question to you very quickly. I have
legislation that introduces something called the visa family visa ap-
peals board. As you well know, on the enforcement end, when we
separate families, we don’t give any option other than possibly
through the court system, as opposed to giving an option for an ap-
peal where they can actually deliberate and not be deported, pro-
vide the facts before they get into court. You have already men-
tioned that our courts are literally at a stranglehold. Would an in-
terim visa appeal board on family reunification be a helpful proc-
ess?

Mr. CuisHTI. Well, you know, I think some review of decisions
made by administrative agencies is always important. I think, right
now, I think most of those cases actually do not go to immigration
courts. I don’t think that is where the backlog is. I think we prob-
ably would do well with a review at an interim level within the
agency, which would look at denials of that kind. I think more im-
portant probably, and this is actually the decisions that are made
by counselor posts abroad because we don’t right now have any
counselor review which is meaningful. I think those changes of the
law also need to take place.

Ms. JACKSON LEE. And then the thrust of the board of these ap-
peals would relate to that process as well because that is where
they are denied.

Mr. CHisHTI. I think that would be helpful.

Ms. JACKSON LEE. Thank you very much.

With that, Mr. Chairman, I would just like to put these facts into
the record, please, if I might. Just want to indicate from Texas,
there are 1,022,000 undocumented workers; 7.2 percent of the
workforce of Texas, which is 24 million. They generate 14.5 billion
in tax revenue from undocumented workers and 77.7 billion gross
State product of undocumented workers. It indicates that if we
work with enforcement and work with a comprehensive approach,
we can find ways for these individuals to invest in America and to
add to America’s growing economy. I think we cannot separate one
from the other, and we cannot suggest that we must do one or the
other. I thank you.

Mr. BAcHUS. All right, without objection.
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Ms. JACKSON LEE. I yield back.

Mr. BAcHUS. And I think you want to introduce into the record
the testimony that 7 percent of the workforce in Texas is

Ms. JACKSON LEE. Yes, sir. The document is the effects of mass
deportation versus legalization, and it is produced by the——

Mr. BACHUS. Thank you.

[The information referred to follows:]

Mr. BAcHUS. Mr. Labrador.

Ms. JACKSON LEE [continuing]. Immigration development center,
UCLA. I ask unanimous consent, thank you.

Mr. BAcHUS. Thank you. Mr. Labrador.

Mr. LABRADOR. Thank you, Mr. Chairman.

Thank you panel for being here today. I want to see some immi-
gration reform happen, but I want to make sure that we prevent
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having the problems that we had with the last immigration reform,
and that is my main concern. You know, we spent a lot of time
here talking about the 12 million and that is not the only issue
that we are facing. We need to have a robust, modern immigration
system that works and speaking especially to the people working
in the law enforcement.

As T have spoken to the ICE agents in my district, they are con-
cerned that any kind of immigration reform will actually lead to
more fraud, lead to more document fraud, all of those different
things. So I am a big supporter of E-Verify. I am a big supporter
of making sure that we have a robust, you know, document system.

How can we prevent the fraud in the future if we are going to
allow some immigration reform to happen here in Congress? What
steps can we take to make sure that we don’t have the problems?
And I will ask all of the panelists: What do you think we can do
to make sure that we don’t have the document fraud that we had
in the past? I still dealt, as an immigration lawyer—for the 15
years I was an immigration lawyer, I was dealing with cases that
were 20 years old, 25 years old. They were still dealing with the
documents that they submitted when they initially applied for, you
kﬁlovg, for the initial amnesty in 1986. So could you all address
that?

Ms. Woob. Well, I think a couple of things could make a big dif-
ference. First, you know, a biometric identification, you know, con-
sidering that for all individuals certainly could help reduce, you
know, the fraud. Even without that, you could improve E-Verify
and really, again, put the burden on the government and not on
the employer to wait out and review the driver’s license and the
Social Security card. That could also reduce fraud.

Mr. LABRADOR. Can you stop there? How do you put the burden
on the government more than——

Ms. Woob. Right now the burden is on the employer to do the
1-9.

Mr. LABRADOR. Correct.

Ms. WooD. And so they submit the documents through E-Verify.
E-Verify can come back. If I submit my driver’s license from Kan-
sas and my Social Security number, it can come back and say I am
work authorized, even if I am using Chris Crane’s, you know, driv-
er’s license information, and Social Security. So, in certain States,
E-Verify now has that information, not in every State, and so a big
problem for employers with high-risk workforces is that people pre-
t?n(ll{ to be other people. And so the burden is on the document
cler

Mr. LABRADOR. Correct.

Ms. Woob. So then when it comes back employment authorized,
it doesn’t really mean that. It means maybe. The government
thinks that, but you, document clerk, you need to look and see,
what does the font look like on the Social Security number? You
know, on the card, does that card look bad? Should I, you know,
so that is a lot of burden that is unfair to do. And so I think im-
proving E-Verify and some of the proposals in Congressman
Smith’s and other bills, it really makes a difference, getting rid of
the I-9 system and moving to where the government provides the
verification.
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A second I think really critical thing would be, when we move
to a mass adjustment or legalization, is making sure for people who
commit fraud in the system, that ICE has access to that informa-
tion. One of the big problems in the prior amnesty is that, as you
know, is that the enforcement agents didn’t have access to that in-
formation. That is a big, big problem. And you want to make sure,
as Agent Crane has noted, that also that people have to prove
things up, too. So you are not kind of enabling fraud. So you want
to make sure that the verification for people who go through the
legalization process is legitimate verification.

And then finally, resources. You know, you probably know better
than I do how many ICE agents are in Iowa. I used to know Kan-
sas because it was my home State, and it is two major alien smug-
gling routes are in Kansas, I-70 and I-35, and we had less than,
you know, 20 ICE agents in the whole state. That is a problem.
You know, that means they are not going to be effective. So I think
looking at, do we have resources we need to prevent fraud, to go
out and enforce the law? So those are the four core things I would
focus on.

Mr. LABRADOR. Thank you. And it is Idaho, but that is okay. I
am from Idaho.

Ms. Woob. I don’t know. I am sorry, I don’t know your number,
but thank you, Congressman.

Mr. LABRADOR. Mr. Crane.

Mr. CRANE. Yes, sir. Well, the first thing I would say is that, you
know, virtually, almost probably 90 percent of the illegal aliens
that we apprehend actually have fraudulent documents with them,
Social Security cards

Mr. LABRADOR. You might want to turn on your microphone.

Mr. CRANE. Phony Social Security cards, phony lawful perma-
nent residence cards, et cetera. They are oftentimes engaged in
some type of identity theft to some degree, and we do nothing
about it. We stack them up like they are decks of cards. We get
so many fraud docs, and we do absolutely nothing about it, and the
agency won't let us prosecute it 99.9 percent of the time.

I think that one of the things that is absolutely within our power
to do here, is take something like fraud and identify it as being a
lifetime bar, you know, and removal so that everybody knows that
if I get caught doing this, if I get caught with fraud docs, I am
going to be removed from the United States. There is no two ways
about it, and I have a lifetime bar.

And as you know as a former immigration attorney, we already
have laws like that, and I think it would be extremely effective in
our struggle to stop immigration fraud.

Mr. LABRADOR. Mr. Chairman, my time has expired. Could the
two other witnesses answer the question?

Mr. BACHUS. Yes.

Mr. LABRADOR. Ms. Vaughn.

Ms. VAUGHN. Thank you for addressing this problem. IRCA was
called one of the biggest frauds ever perpetrated on the United
States Government. And I know they are still cleaning up a lot of
the fraud from some of the other amnesty-like programs that were
passed in the 1990’s. We actually know a fair amount about the
benefits fraud that occurs from programs that were built into
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USCIS, quality control programs, site verification programs, bene-
fits fraud assessments, they call it. And they found—there is dou-
ble-digit fraud in some of our legal immigration programs now.

And we have to have a system that has integrity to have the con-
fidence to go forward. And I agree with a lot of what my colleagues
on the panel said. I would just also add that there needs to be an
interview process at a certain point in the system. We can talk
about where that best fits in, but we can’t have a system that is
an honor system where people are just taken at their word.

We can—and putting the burden of proof on the applicants is im-
portant; using technology to verify claims that people make. I agree
wholeheartedly that there cannot be a strict confidentiality provi-
sion in this. That is a deal breaker.

And we can’t prosecute all benefits fraud, so we have to have the
ability to let an administrative process play out with those cases
that are not going to go to a U.S. attorney or be prosecuted by ICE.
We have to let USCIS use its authority and tools like administra-
tive removal to make sure that the people who are denied are not
allowed to stay here anyway.

That is a huge weakness in our benefits programs right now.
And these are not small numbers of people that are benefiting from
the fact that we tolerate so much fraud in this process.

Mr. LABRADOR. Thank you, Mr. Chishti.

Mr. CHisSHTI. In deference to the little time you have, let me just
be very brief. I mean, in the report that we published about immi-
gration enforcement, we did identify big gaps. And one of the big-
gest gaps, I think, is frankly in the E-Verify program about the
fraudulent identity issue; that we do not have a mechanism where
we can say to the employer the person who is in front of him or
her is the person that the identification document says it is. We
need to drastically improve that identification variable. It can be
done by biometric scanning. It can be done by doing better and
more secure documents. And that is high on the agenda.

Let me—a lesson from IRCA about fraud was that when you pro-
vide incentive for people to commit fraud, they commit fraud. And
when you remove the incentive, people behave. As I said in my ear-
lier statement, that one of the drawbacks about IRCA was that we
had left the eligibility date about 5 years earlier than the date of
enactment. Now, what is that? That creates incentive for people to
say they were here 3 years earlier.

If we had just made it very inclusive and drawn the line at the
date of enactment, that incentive would have gone down. Those are
the kind of realities I think we need to leave in mind as we write
the next generation of legalization.

Mg GOODLATTE [presiding]. The time of the gentleman has ex-
pired.

The gentlewoman from California, Ms. Chu, is recognized for 5
minutes.

Ms. CHU. Thank you, Mr. Chair.

First, I would like to recognize that there are quite a few groups
that are very interested in making sure that comprehensive immi-
gration reform happens, and they would like to have their positions
submitted into the record. So I ask unanimous consent to submit
for the record the position papers of the Asian American Justice
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Center, the Coalition for Humane Immigrant Rights of Los Ange-
les, and the Congressional Asian Pacific American Caucus.

Mr. GOODLATTE. Without objection, they will be made a part of
record.

[The information referred to follows:]
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Ms. CHU. Thank you very much.

I would like to address a couple of questions to Mr. Chishti, one
is on border security, and the other is on the exploitation of work-
ers. First, on border security, I took a congressional bipartisan trip
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to the border because I wanted to see for myself what was going
on down there, and we actually traveled along miles of the border.
We looked at tunnels. We looked at the Coast Guard boats. We
talked to border security, and we looked at the detention centers.

And to my stunned amazement, there was capacity for hundreds,
but there were only maybe five or six people there that were being
detained. And the border security agent said that this had been
going on for months. And it became apparent to me from that trip
that we have poured billions of dollars into immigration enforce-
ment along the border. We spend more money per year on immi-
gration enforcement than all other Federal law enforcement agen-
cies combined. The Border Patrol has nearly doubled the number
of its agents from 2004 to 2012, and apprehensions at the border
at 2012 were at the lowest in 40 years, yet many lawmakers con-
tinue to call for achieving operational control of the border, which
would mean effectively sealing the border.

The GAO and CBP have said that such a standard is unrealistic
and outdated. So, at this point, is there even more to do to make
the border more secure, or are we really just talking about keeping
it secure?

Mr. CHISHTI. Again, reflecting on the findings that we made in
our report, I think we have done a lot and much better at the bor-
der than we have done in a long time. I think most people recog-
nize that. And the level of staffing, the technology that is being em-
ployed and the declined apprehensions all speak to that.

We did note that in our findings, that there is one area in the
border enforcement that still is a weakness, and that is ports of
entry. That the ports of entry actually have not kept up in the in-
frastructure development at par with the needs of the ports of
entry. And I think if you were to focus on improving anything on
the border security, then obviously, that is one place to look at.

And did you have—was there a follow-up question?

Ms. CHU. Yes, [—well, is that—another topic, but is that it on
border security?

Mr. CHISHTI. Yes.

Ms. CHU. Okay, so I also wanted to ask you about the exploi-
tation of workers. Immigrant workers in my district regularly face
exploitation at the hands of their employers. They are threatened
with deportation when they stand up for their labor rights. For ex-
ample, day laborers, like Jose Diaz, who worked to rebuild our Na-
tion after a hurricane and when asked about—when he asked for
proper safety equipment, he faced deportation. Or Abi Raju, who
was a guest worker under the H-2B program, who bravely exposed
the labor trafficking occurring at his workplace, and when he as-
serted his rights, he was experiencing intimidation, surveillance,
and monitoring.

And when their employers make them work overtime without
pay or save money by not buying them needed safety equipment,
this undercuts American workers by driving down wages and al-
lowing firms to break the law by outbidding their competitors. If
unscrupulous employers are getting away with this, then this can
of course undermine our whole system here. How can we protect
workers so that they don’t fear standing up against such exploi-
tation?



325

Mr. CHuisHTI. Well, as I said, I think earlier, the issues of labor
protection are one of the less looked at provisions with respect to
the immigration debate. I think whatever new regime of labor
flows we are going to have, labor protection has to be central to
that, both with respect to the protection of U.S. workers and the
protection of foreign workers.

In many of our temporary worker programs today, which is why
they have gotten the bad name they have, they are lacking in very
basic fundamental protections. Like, in the H-2B program, you can-
not sue an employer. The worse you can do is go to the Department
of Labor, which is already highly understaffed, to deal with those
kind of complaints. So I would recommend strongly that when you
look at any regime of future flows, that labor protections have to
be at par with U.S. workers.

And the important elements of that, A, is that no matter what
kind of program we pick, workers should have the right to move
from one employer to the other, what some people in the parlance
call portability, because then you are not tied to an abusive em-
ployer. Two, is that you should get exactly the same wages, same
projections under the labor law that a U.S. worker does. You
should have the same access to courts as U.S. workers do. And ulti-
mately, you should have the right to become permanent resident,
because otherwise you will constantly be in an exploitable situa-
tion.

Ms. CHU. Thank you, I yield back.

Mr. GOODLATTE. I thank the gentlewoman.

I am going to recognize myself for a few questions.

I apologize to the panel for not being here the entire time, but
I have a number of questions that I want to ask you. And as I do
that, I would ask that you be brief, so I can get all of them in.

First of all, to you, Ms. Wood, former Immigration and Natu-
ralization Service Commissioner Meissner has stated that prosecu-
torial discretion should be exercised on a case-by-case basis and
should not be used to immunize entire categories of non-citizens
from immigration enforcement, which appears to be what is being
done with the discretion that the President has given under cur-
rent circumstances.

Do you believe that prosecutorial discretion is properly utilized
when it exempts entire classes of individuals from enforcement of
the immigration laws, and how did you exercise that discretion
when you were director of ICE?

Ms. WoobD. Yeah, I think it is really tough to say that you are
exercising true prosecutorial discretion when you exempt whole
classes and categories of people. I certainly understand the frustra-
tion. A lot of people have been waiting for the immigration laws to
change. You know, a lot of equities, a lot of care, but it is not really
prosecutorial discretion if you exempt whole classes out without
going through a case-by-case basis.

You know, when I was at ICE, we did use prosecutorial discre-
tion, and we did it on a case-by-case basis. It is important in my
view, institutionally, that ICE retain that ability to have prosecu-
torial discretion because there are some cases that you can’t legis-
late for ahead of time. And so ICE has to have the ability to exer-
cise discretion in appropriate circumstances.
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Mr. GOODLATTE. In your testimony, you state that a number of
ICE officers have been put under investigation or are subject to for-
mal charges for enforcing the immigration laws as written but ap-
parently in a manner inconsistent with current Administration pol-
icy. In fact, the Federal judge in your lawsuit, Mr. Crane, has con-
cluded that the plaintiffs’ face the threat of disciplinary action if
they violate the commands of the directive from Secretary
Napolitano regarding deferred action by arresting or issuing a no-
tice to appear to a directive eligible alien.

Could you first explain that, and then ask what has been the de-
partment’s stated basis for these investigations and charges?

Mr. CrRANE. Well, first of all, I am not certain what you are ask-
ing me to explain, sir, I apologize, as far as the NTA part goes.

Mr. GOODLATTE. Yeah, the basis of the lawsuit that is pending
against you.

Mr. CrRANE. Well, I think you pretty accurately stated the basis
of the lawsuit, Mr. Chairman. Our officers are prohibited from en-
forcing U.S. immigration law under threat of repeated disciplinary
actions up and to including removal. If we don’t enforce those
laws—I want to be very clear in saying that it is definitely not
prosecutorial discretion, most importantly, because we are under
orders not to enforce certain laws. Prosecutorial discretion is some-
thing completely different, and what is happening right now are
clear orders not to enforce the law.

Mr. GOODLATTE. And Ms. Vaughn, do you believe that the re-
sources Congress currently gives ICE are sufficient to control the
illegal immigration into the interior of the United States, if those
funds were used with the maximum effectiveness?

Ms. VAUGHN. That is a hard question because so much of it de-
pends on the second part of your question, which is the caveat,
which is, if they were used as efficiently as possible. Yeah, I think
that the agency could use some more funding for some specific pur-
poses. For example, funding for detention space seems to be an
issue, although I would also argue that we could do a better job at
streamlining the removal process so people don’t need to be in de-
tention as long or perhaps not at all if we make more use of things
like eixpedited removal, stipulated removal, judicial orders of re-
moval.

I mean, many of these cases simply shouldn’t be in immigration
court at all. But yes, I think even if—they could use an infusion
of resources if Congress could be certain that they would be used
effectively.

Mr. GOODLATTE. And Mr. Chishti, you state in your testimony
that the combined budgets of the U.S. Immigration and Customs
Enforcement, U.S. Customs and Border Protection and US-VISIT
exceed by about one quarter the combined budgets of all other prin-
cipal law enforcement agencies, Federal law enforcement agencies,
and that most of the increased immigration funding has gone to
the Border Patrol.

Assuming that these figures are fair comparisons, do you believe
that Border Patrol manpower should be cut, if so, by how much?

Mr. CHISHTI. Mr. Chairman, we don’t make any recommenda-
tions for cutting anything. We don’t make a case that there is too
much spending done on border. We don’t make a case that too
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much stopping is done on border. All we present is how much we
have done, a good part by congressional appropriations. And that
may reflect why enforcement has been so effective.

I think all we just want to point out is that, given the budgetary
realities that at some point, there is not going to be an unlimited
expansion of these programs; that Congress and you all will have
to make a decision that it is a straight-line cutting on these things,
where those cuts will have to take place. And we would suggest
that if they have to take place, they take place in a very strategic
way. That you don’t cut things where people—where things are
working very well, and really look at things where they are not
working as well.

Mr. GOODLATTE. Well, let me do that with one last question here
before we turn to our next Member for questioning.

And that is this: I don’t believe we should cut the funding for
border enforcement at all. But I very much believe that we are not
doing enough to address the enforcement of the law in the interior
of the country. Forty percent, some say, maybe a little less, but
whatever, of the people unlawfully here entered legally, and so the
border is irrelevant to their status. They came in, probably mostly
on airplanes, and they overstayed their student visas, or visitor
visas, or business visas, and there is not, in my opinion, very much
enforcement going on at all in the interior of the country. And I
will ask each of you to tell me how you would solve that, but do
it concisely.

Mr. CuisHTI. Exactly. In our report, we actually did identify
three areas where there is a gap in enforcement, and there is need
for tremendous amount of improvement. Two of those do relate to
interior enforcement. One is the E-Verify program. It has been im-
proving, but it has a big drawback about identification issues. That
has to be better because otherwise, there will always be a loophole
in that system. We have to do better in terms of biometric scanning
or secure documents to improve that identification.

Second is that I think the US-VISIT program, which was given
the mandate of both looking at people who enter but also who exit,
which is how you would control the presence of overstay. That part
has been lacking. That hasn’t happened. So, clearly, there has to
be much more effort on the overstays in the country.

In fact, I think you are right. We may reach a situation where
the number of overstays actually is larger than the number of peo-
ple who cross illegally, which would be a reversal of the historical
trend. And one of the ways to control that is to improve our exit-
entry system in the US-VISIT program.

Mr. GOODLATTE. Thank you.

Ms. Vaughn.

Ms. VAUGHN. Yes, I would definitely agree. We need to move for-
ward in finishing the entry-exit system that Congress asked for
back in 1996. One key part of that that many don’t talk about is
the lack of adequate entry screening at the land ports which, after
all, is where the largest number of visitors enter. We need to make
sure that land visitors get the same level of screening that visitors
who are coming in on airplanes and on boats do.

I think more attention to workplace enforcement would also help
address the overstay problem. Because after all, if there is no in-
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centive to stay over your visa, we are not going to have as large
of a problem.

Another cost-effective way to get more bang for our immigration
enforcement buck is to increase the number of partnerships that
ICE has with local law enforcement agencies, because there are
many communities, law enforcement agencies and local and State
governments that would like to assist ICE in its mission and need
the opportunity to do so. And they are willing to put their own re-
sources toward that. And we should be encouraging those partner-
shipls, instead of shutting them down, as has been the case re-
cently.

Mr. GOODLATTE. Mr. Crane, I know you are focused at the bor-
der, but what is your perspective on the interior of the country?

Mr. CrRANE. I am not, sir. You are right in my ballpark here. I
am an ICE agent on the interior. I work out of Salt Lake City,
Utah. This is something very near and dear to my heart, so just
two comments on Ms. Vaughn’s comments. I strongly agree with
her comments on the worksite enforcement.

With regard to the partnerships, we have to be careful about
those partnerships because what has happened in some situations
is those partnerships result in sheriff's department not wanting to
fulfill all of their obligations. And those things fall back on our
folks, and that force multiplier quickly dissipates when things like
that happen. So this has to be very carefully structured, and they
have to be carefully monitored and managed.

Mr. GOODLATTE. But you don’t object to the concept?

Mr. CrRANE. No, sir, not at all. I think it is great. In fact, what
we tried to do in Utah at one point was see if the agency would
do the task force type situation, to where they would have people
working directly with our officers and agents as a force multiplier,
so we strongly support that.

However, with regard to ICE, we have approximately 20,000 em-
ployees at ICE. Of those 20,000, approximately 5,000 are the immi-
gration agents that do the lion’s share of the immigration work
within 50 States, Puerto Rico, Guam, Saipan, I mean, it is a tre-
mendous workload for those 5,000 people to be, you know, arrest-
ing, taking these folks through proceedings in the immigration
courts, and actually removing them each year. So we definitely
need more resources on the interior enforcement part.

And when you compare us to the Border Patrol, we really haven’t
grown since 9/11; whereas the border patrol has basically almost
tripled since 9/11.

Another interesting fact about those 5,000 ICE agents that do
the immigration work, they are actually split into two job positions.
Both of them don’t have the same arrest authority. We all have the
same training, but we don’t have the same arrest authority. So
there is a quick force multiplier right there, and even that, you
know, if we could make something like that happen even would be
a great start to getting more increased interior enforcement.

In addition to that, with those 5,000 people spread out all over
the Nation, this handful of officers, we have got people working in
facilities that have this full immigration arrest authority, and they
are not doing immigration enforcement work. Why? You know,
when we only have so many of those resources, and they are lim-
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ited, and we desperately need them, why aren’t we using them to
be out on the streets or be inside of jails, making immigration ar-
rests?

Mr. GOODLATTE. Thank you.

Ms. Wood.

Ms. Woob. I would second the points raised by my colleagues on
an entry-exit, a more effective entry-exit program and enhancing
worksite enforcement. But there are two other things I would do
with overstays.

First, I would increase the number of fugitive operation teams
and have them target, kind of, recent overstays. And so really tar-
get those individuals to go out and find them.

And the second thing I would do is to make sure that people who
enter from visa waiver countries and non-visa waiver countries are
treated the same. So if, you know, I come in on vacation from a
visa waiver country, I have waived some of my rights for review.
If I come in from a non-visa waiver country, I don’t. And I can tie
up the immigration court for years fighting my deportation when
I stayed over on my vacation. And that makes no sense. So I would
really move to kind of streamline and have that be the same in
both instances, which I think would be helpful.

Mr. GOODLATTE. That is a very good suggestion. Thank you.

The Chair now recognizes the gentleman from North Carolina,
Mr. Holding, for 5 minutes.

Mr. HOLDING. Thank you, Mr. Chairman.

I had the very good fortune of being the United States Attorney
for eastern North Carolina for a number of years.

Ms. Wood, you were in the Department when I was in the De-
partment as well.

Eastern North Carolina has one of the fastest growing illegal im-
migrant populations in the country. Along with that comes the ever
increasing gang violence, drug crimes, and violent crimes that you
have when you have a community of people who are under the
radar, so to speak. It is very easy for criminals to hide within that
community, gang members to hide within that community, because
no one is going to call the local sheriff and say, “Hey, there is some-
thing suspicious going on next door,” because they are illegal.

We had a zero tolerance policy. We would prosecute every immi-
gration crime that was brought to us. For the most part, those im-
migration crimes arose in the context of a drug crime or a violent
crime, and they just happened to be illegals. We had very little en-
forcement of overstays, because, as you know, when you are the
prosecutor, you can only prosecute the cases that are brought to
you. And the problem we ran into is the ICE agents that we had,
who were all very dedicated, did not have time to do the internal
enforcement, because they were too busy. They were participating
in task forces. They were cracking down on drug crimes or, as you
say, ferrying people back and forth between our five different court-
houses in eastern North Carolina.

At the end of the day, if we are going to enforce our laws, how
much of a magnitude increase of resources do you really think it
would take to enforce the laws that are on the books right now?
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Ms. WoobD. Are you saying that first we would address the 11
million or so that are already here and we would start out with
kind of zero individual—

Mr. HoLDING. Well, that is the second part of the question, but
if we didn’t address the 11 million, we just addressed them with
the laws that we have on the books now, I mean, how much re-
sources do you think that would take?

Ms. Woob. Well, you know, there are people who have done the
math probably sitting on this panel who can—you know, if you look
at kind of our current number of deportations and then the stream,
obviously you have to look at the stream of kind of individuals com-
ing in, but it would take a lot of years.

And I think one of the things—one of the reasons that I support
reforming the system is I have not seen commitment to really fund
the agency like it needs to. And because there was not enforcement
over such a long period of time, people do have these equities and
very kind of sad stories, and it is not a great situation.

So I think, you know, if you could start out being somewhere
where people who were able to legalize legalized, and then you
would say, now it is zero tolerance, now we really are sending ev-
eryone home, now we have enough resources, now we can stream-
line, that would make a lot of sense. But I don’t know if someone
on the panel may have, you know, the math that has been done
a bunch of times on how many additional resources you would
need, but it is a lot. And I think you could make some tweaks to
the immigration laws that would help, even if you are dealing with
the population that is currently here.

Mr. HOLDING. But to your point of if we did do something about
the 11 million illegals that are in the country now and started from
zero, do we even have enough resources in place as is to enforce
the laws going forward if we started from zero?

Ms. Woob. I don’t believe we do. I think that ICE and the Border
Patrol are under-equipped and that we need to kind of look at re-
sources. They may be more temporary resources, because you know
there is going to be a large migration of people coming in, I mean,
illegally trying to get kind of in right under the radar so they can
adjust. And maybe that would change over time if we had like a
strong verification, employer verification system, things would
change over time, but I think immediately you would need to build
up the agencies, build up the support at the agencies, all of the re-
sources, the court resources. The fact that you have to wait for 2
years to get your case heard in some parts of the country is ridicu-
lous to decide whether or not you are in the country legally.

So I think we are under-equipped, and then there are too many
inefficiencies. And I think legislation could fix a lot of them, ex-
panding—mandating expanded expedite removal, maybe expanding
the use of voluntary returns would also be helpful, and reducing
the number of cases that kind of come into the system. I think
those could all make a big difference.

Mr. HOLDING. Thank you very much.

I yield back.

Mr. BACHUS [presiding]. Mr. DeSantis.

Mr. DESANTIS. Thank you, Mr. Chairman.

I thank you witnesses for your testimony.
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My first question is for Mr. Crane and Ms. Wood. A lot of this
debate is centered around the idea of obviously focusing on 11 mil-
lion people who are not legal and then legalizing them, and then
we will provide these enforcement measures. Some people say we
should have a trigger before the legality.

And I guess just, based on your experience, I mean a guy like
me who is considering this stuff, how much confidence should I
have, based on your experience, that the enforcement mechanisms
that are promised by people advocating this legislation and by Con-
gress will actually end up coming to fruition? Because it just seems
like, you know, we talk about certain enforcement since 1986, and
now we are promising certain things. Obviously, the executive has
a certain amount of discretion whether they can enforce the law.
So what advice would you give me about whether I should believe
that we are going to finally start enforcing the law?

Ms. Woob. Well, I wouldn’t be surprised if your confidence level
is low, given kind of, you know, the history of problems. But I
would say that the opposite of doing something is not that we will
be in a perfect system. The opposite, you know, waiting around
here, it is, you know, we are not fixing this problem magically now.
And so I think that is the compelling reason to look, can we get
a meaningful trigger? Can we do something? Can we try to create
a better system.

But what we have is I think everybody on both sides of the aisle
agree the system is broken, and so we have to see, can we do some-
thing that is meaningful?

And I think, you know, Congress can make a big difference by
having a trigger that is as meaningful as possible and then by put-
ting as much as we can in the law to make things for a better day.
But if a law doesn’t change, if a law doesn’t pass, you know, the
next head of ICE is going to come up here and say, the system is
broken; we don’t have enough people; there is still a lot—you know,
problems will continue.

Mr. CRANE. It is funny you ask me that question, sir, because 1
am actually going to be up here next week, and I intended to come
up and ask you folks, how do you put something into our legisla-
tion that, you know, will guarantee that we are actually going to
be able to enforce the laws, because, I mean, you are talking to
somebody right now that we filed a lawsuit to try to be able to do
our job. So my confidence level right now, at least with the Admin-
istration, is zero that we are going to be able do our jobs now or
in the future. So I am very interested in hearing what Congress-
men have to say about how do we—something has to change.
Something different has to be done this time.

Mr. DESANTIS. Great.

Ms. Vaughn, I hear the term there is 11 million people who are
in the country illegally, without documents, depending on which
side of the aisle you are on, I guess you say. But where does that
figure come from? How much confidence do you have in it? Is it
possible that there are many million more? Is it possible that there
are some less? Just can you give me a little bit of background on
the number, because I have noticed since I have been in Congress
that people repeat things over and over again, and it just kind of—
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you know, then you just stop questioning it, oh, yeah, this or that.
So can you speak to that?

Ms. VAUGHAN. I think there actually is a fair amount of con-
sensus around the number. The number we are using now is 11.5
million. The way our staff demographer, our director of research,
Steven Camarota, calculates that is to use Census Bureau data to
count the number of people who are here and subtract from that
and adjust for mortality and return migration, subtract the number
of people that we know came here legally, because we do have good
information on that. And, you know, it is basically a very com-
plicated subtraction problem.

And actually, our figures are very close to what the Department
of Homeland Security has and also the Pew Hispanic Center. So we
feel very confident that that is a pretty accurate number.

There is no exact count, because, you know, our—but we have
found that most people who are here illegally do fill out a census
form, and we do adjust for undercounts as well.

Mr. DESANTIS. My final question is just I know in 2006 when
this was debated, I think the Congressional Budget Office came out
with an estimate that said, actually, it would be beneficial for the
economy to do some type of legalization. Now, obviously, we have
a different social welfare system, because we have this new
healthcare law that is going to be kicking in. So what is your orga-
nization’s position on the costs that this would mean for taxpayers
if you went forward with a comprehensive plan that resulted in es-
sentially instant legalization?

Ms. VAUGHAN. If we move forward with the kind of comprehen-
sive reform package that has been proposed, the two different pro-
posals this week, it would be enormously costly, because the people
who would be legalized are people who have not had full access to
our social welfare system, face pretty modest chances of being able
to improve their earnings because of their education levels, and so
they are not likely to be able to contribute enough in taxes to cover
what they would be using in the way of social services. And we
don’t have—we are thinking, you know, tens of billions of dollars
a year additional if we were to legalize the entire population, as
has been proposed.

Mr. DESANTIS. Thank you.

Yield back.

Mr. BAcHUS. Thank you.

Ms. Vaughn, I was reading your testimony, and it says that ICE,
Mr. Crane’s agency, had arrested 27,600 gang members in the past
8 years.

Does that sound about right to you, Mr. Crane?

Mr. CRANE. That might be what they have stats on, but I would
say that it is probably far higher than that. We have all kinds of
folks that we encounter in jails and prisons, and you know, they
don’t make any admissions of gang affiliations.

1\}/{1“‘.? BAcHUS. And these are illegal immigrants, I guess. Is that
right?

Mr. CRANE. Yes, sir.

Mr. BACHUS. So we have 11 million, 11 and a half million immi-
grants, and more than 27,000 of them have been arrested for being
gang members?
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Ms. VAUGHAN. Yes. Not all of them are illegal immigrants. Some
of them are people that we have given green cards to, but they are
still removable. Some of them are people who have temporary pro-
tected status, for example. It is a serious——

Mr. BAcHUS. But non-citizens?

Ms. VAUGHAN. Yes.

Mr. BAcHUS. Okay. I noticed, and I was doing some calculation,
I bumped it up when you went from 11 million to 11.5 million, but
taking 11.5 million, that is 3.4/3.5 percent of our population, or
maybe let’s just round it up to 3.5 percent of our population, yet
the U.S. Sentencing Commission, this is on page 2 of your testi-
mony, 64 percent of the kidnappers convicted in Federal court were
non-citizens. So you are talking about—and let’s just say that for
every illegal immigrant, there is a non-citizen that is here legally,
although we know that that figure is more somewhere closer to 5
or 6 million, I think. Right? Maybe 10?

Ms. VAUGHAN. The legal immigrant population is more like, I
think, 20-some.

Mr. BAcHUS. Okay. That is both, legal and illegal?

Ms. VAUGHAN. No. It is 30-some, about 35 million combined, non-
citizens.

Mr. BAcHUS. And that—but that includes naturalized citizens,
does it not? I think that is foreign born.

Ms. VAUGHAN. That is foreign born.

Mr. BacHUS. Yeah. So you have to take—you have to back out
a third of that, so just say 3.5 and 3.57 percent. Now, that includes
illegal and legal residents who have not been naturalized citizens,
yet 31 percent of drug traffickers in Federal court are in that 6 per-
cent or 7 percent, which is a pretty high number; 34 percent of all
money laundering cases.

You have 6 percent of the population, 7 percent, and yet 64 per-
cent of the kidnappers, 34 percent of the money laundering, 31 per-
cent of the drug traffickers prosecuted in Federal court come from
that population.

So, you know, when we talk about giving citizenship to 11 mil-
lion non—illegal immigrants, we are talking about a lot of people
who have been convicted—I mean, not the majority, not even a
large percentage of the minority—but you are talking about a good
number of people that have committed felonies.

Now, Mr. Crane, is that correct? Am I correct there?

Ms. VAUGHAN. That is what the U.S. Sentencing Commission has
on its Web site, so I have pretty good confidence in that.

Mr. BACHUS. So that is according to the U.S. Government offi-
cials.

I noticed that, Mr. Crane—and this is really disturbing, and I
really empathize with you. I mean, I can’t imagine what it is like,
but the two main laws that you are supposed to enforce are people
being here illegally or overstaying their visa, but your testimony is
that ICE policy is that you can’t arrest someone for being here ille-
gally? Is that correct?

Mr. CrRANE. Yes, sir. And it is pretty clear, if you look at the De-
cember 21st, 2012, detainer policy that ICE just put out, it specifi-
cally says, you know, one, they are illegally in the United States
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and, two, they did one of the following, and it starts going through
a laundry list of

Mr. BAcHUS. Serious felonies?

Mr. CRANE. Yeah. Felonies, serious misdemeanors. Excludes
many other insignificant misdemeanors, which none of us really
know what that means, but the bottom line is that, you know, you
cannot simply arrest someone, even in a jail, for being a visa over-
stay or illegal entry, unless they have done something, committed
a felony.

Mr. BACHUS. So the 3 percent that were actually deported, ac-
cording to the Administration, would have been those 3 percent
who committed a felony or committed at least a DUI, leaving the
scene of an accident? Not just traffic—you know, reckless driving
doesn’t—you can’t convict them for that. You can’t convict them of
being in an automobile accident causing injury, unless they leave
the scene. Is that correct?

Mr. CrRANE. Well, I would have to check on all the math, sir, but
one thing that I have been thinking about as you have had this dis-
cussion is that I don’t remember what exactly the President put
out this year in terms of number of convicted criminals that were
part of these numbers that we had this year, but they are ex-
tremely high.

I am sorry.

Mr. CHISHTI. Close to 50 percent.

Mr. CRANE. No. I mean an actual number, not a percentage.

Mr. CHISHTI. About 200,000, less than.

Ms. VAUGHAN. About 170,000-some.

Mr. CRANE. About 170,000-some odd people. And with the hand-
ful of folks, like Ms. Myers was testifying, we have States where
we have two ICE agents in the whole State. Do you think we are
getting all these jails covered? Absolutely we are not. And, you
know, so I think the numbers of criminals are far higher in general
probably than just the really bad offenders that you are citing.

Mr. BACHUS. And in your testimony, you cite several examples
of ICE agents who have arrested people for misdemeanors or de-
tained illegal immigrants as they came out of a courtroom, and the
ICE agent, the—it goes up to the office or the higher-ups, and you
get an order to dismiss that person and release him, and also you
are—they are disciplined. Right?

Mr. CRANE. Yes, sir. I mean, obviously, in one of the cases that
we had in Delaware, that is exactly what happened. You know, the
officer encountered an individual that was driving without a driv-
er’s license, had been convicted of that repeatedly, was getting in
a vehicle in their presence getting ready to do it again. They said,
hey, this guy is a public threat. We are at least going to take him
down to the office and issue an NTA, at which time, you know, the
officer was told, no, you will not issue an NTA, you will just release
him. And when he attempted to issue the NTA, he was given a pro-
posed suspension of 3 days.

Mr. BAcHUS. And I noticed that he was also told that if he re-
ceived a second offense, he would lose his job.

Mr. CRANE. Well, I don’t know, sir, that he was told that.

Mr. BACHUS. It would likely result.
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Mr. CrRANE. Yeah. That is the standard procedure, that, you
know, once you commit an offense, and they basically, you know,
say that you did it and issue a suspension, the next time you do
it, you are going to have either, you know, a higher suspension or
removal. You are only going to get two or three shots at that, and
you are going to lose your job.

Mr. BACHUS. And that agent had been with the ICE for 18 years
and was a 5-year military veteran?

Mr. CRANE. He was actually, I believe, 11 years at the U.S. Bor-
der Patrol and came over to the ICE for his total of 18 years of
Federal law enforcement experience. So he is definitely a vet on the
immigration side as well as the 5 years of military service, yes.

Mr. BacHus. All right. Thank you.

I would ask every Member to please read this testimony and—
I am sorry. I am going to yield to the Chairman.

Mr. GOODLATTE [presiding]. I thank the gentleman.

And I can work from here.

I want to ask all the panelists one last question. I want to thank
you for your great contribution. We have talked about what hap-
pened in 1986. We have talked about the problems that we are ex-
periencing right now in getting clear guidance from the Adminis-
tration about enforcing the law or we are getting clear guidance
that, in many instances, we are not allowed to enforce the existing
laws, and I know that frustrates a great many American people.

If we were to do so-called comprehensive immigration reform, we
are going to have to address this component of it. We did it in
1986. It was not enforced, with regard to the employer sanctions,
at least not in a significant comprehensive way, and so I think a
lot of people would say, Fool me once, shame on you; fool me twice,
shame on me.

Why should this Committee, why should this Congress pass com-
prehensive immigration reform without having the assurance that
somehow these laws will be enforced? And what would that assur-
ance be that we could write into the law that we would know that
it wouldn’t be in the hands of one individual to decide to suspend
an entire area of enforcement of the law, as is being challenged by
the lawsuit of Mr. Crane and his associates? And I commend them
for doing that. What could we put into this law that would give
comfort to American citizens that if we attempt to solve this prob-
lem this time, it will indeed be mostly, if not completely, solved?
And we will start with you, Ms. Wood.

Ms. Woob. I get the easy question at the end?

Mr. GOODLATTE. All of you are going to get this question.

Ms. WooD. I mean, I think Congress should attempt this because
it is the right thing to do, because our system has been broken for
far too long, and we are not—we are kind of not managing it, and
I think we need a kind of reset where we are to move forward in
a productive enforcement manner.

What I would suggest is to look honestly at what the agencies
need to be equipped in terms to really enforce, so that on day 1,
when the first person comes in the country and overstays a visa is
1 day late or is not eligible for adjustment, day 1, we are able to
identify that person and send the person home.
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And so I think that means resources in terms of manpower for
all the agencies. I think that means technology, a better employer
verification system, a better entry-exit, you know, better tech-
nology. And then look and say, you know, can we do it? With
17,000 kind of people at ICE and a problem of 11 million individ-
uals illegally in the country, I will tell you, we can’t do it. Right?
The numbers just don’t stack up. So how can we make the numbers
actually work. And maybe that would mean kind of, you know, an
intensive surge, a border surge, kind of for an initial time on the
resources, and then it could kind of peter out as we move forward.

And then I think we need to look at the inefficiencies in our sys-
tem. You know, it is ridiculous that people can tie up court hear-
ings for years and years and years just to determine whether or not
they are in the country illegally. Right? You know, so we need to
see can we make systems move through the courts more quickly,
expand expedited removal, voluntary returns and things of that na-
ture.

And then, finally, I think we should look at, you know, the fun-
damental fairness of our system. I think part of the problem we
have now is that people feel, rightly or wrongly, that our system
is unfair to them, because they have built up equities, or they came
here when they were 2 or something else. And so how is our system
fair? Are we treating everyone fairly? And, you know, I think that
would be something that we could

Mr. GOODLATTE. Okay. But what I am really getting at is, I don’t
like a system where one individual can say, the President of the
United States can say, we are not going to enforce this law. And
maybe we will win this lawsuit and make it clear that the Presi-
dent doesn’t have the authority to do that, but I am looking for
ideas that would go into a bill to do that.

Ms. Woob. Cut the funding. Say, if, you know, you could tie the
funding if certain things weren’t done, then certain funding
streams are cut off. I will tell you that that has been very effective
for ICE, I know personally, you know, in a certain number of areas
including, you know, making sure that they are filling the number
of detention beds. So I think tying certain things to funding
streams, funding streams that the Executive Office of the President
or other places care about, I think would be a way to make sure
that you are actually meeting some of the triggers, but it is very
hard, so hopefully the other panelists may have some other ideas
on that front.

Mr. GOODLATTE. Mr. Crane.

Mr. CrRANE. Well, I don’t know how good my ideas are on this,
because I have always been baffled, quite frankly, just as a U.S.
citizen to see that the President of the United States has the abil-
ity to control these agencies in this way. I mean, once they appoint
the director of the agency, they seem like they have sole control,
and when we come and we talk to Members of Congress, you know,
they seem like there is nothing that they can do. And so, like I
said, as just a citizen, it is kind of baffling to me.

So if there is a way that Congress—Ilike you said, that one person
doesn’t have the sole power—I mean, ICE is getting a budget of
about $6 billion a year, and once that President gets that appointee
confirmed, then that agency and that $6 billion and everything
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that goes with it seems to be under the control of the President.
And I just—to me, I just think that is fundamentally wrong, and
I don’t think it matches up with our democratic principles.

So I don’t know, sir. If there is a way that Congress, Members
of Congress could be more involved in it, we would certainly wel-
come that, because there are a lot of problems within these agen-
cies, not just this immigration enforcement issue.

Mr. GOODLATTE. I think it is one of the keys, one of just a very
few central keys to figuring out how to do this legislation. So if you
have further ideas, please feel free to share them with us.

Ms. Vaughan.

Ms. VAUGHAN. I think it is critically important that Congress re-
assert its authority, its constitutional authority to make immigra-
tion laws. I don’t think that there is one single trigger that is pos-
sible to ask for that will set in motion the kind of comprehensive
immigration reform that has been talked about.

I think that package, what is known as CIR, is a bad idea for
many reasons. Number one, it is going to inspire more illegal immi-
gration. It is costly. It is going to distort the labor market.

What we need to do first is establish a sustained period of control
and integrity in the systems that we have, including our legal im-
migration system and also start consolidating some of our legal im-
migration categories, so that, you know, we are not offering more
opportunities for legal immigration than we can actually fulfill, all
those backlogs that people have talked about. But I don’t think
we—to repeat an expression that came earlier today, we shouldn’t
just throw up our hands.

I think what is important is, you know, I see the vast disparity
of views on this issue that are represented on this Committee, and
I think what needs to happen is to take smaller steps, at such
point as we all have confidence in the system or at least more con-
fidence, start small, look for the areas of consensus, like perhaps
skilled immigration, looking at it in a small way, the illegal aliens,
younger illegal aliens, who were brought here by their parents and
have grown up here. Bite off what Congress can chew, start with
confidence-building measures, and do it slowly and in a meaningful
way. After all, that is how it has happened over the last 20 years.
I mean, I cut my teeth on the Immigration Act of 1990, when the
skills issue was addressed. There were more reforms that came in
1996 and, you know, every few years. It doesn’t have to be done
all at once. In fact, it is a mistake to do it that way.

Mr. GOODLATTE. Thank you.

Mr. Chishti.

Mr. CHisHTI. Thank you very much for letting me be the last
speaker on this.

I mean, I think, first of all, you should congratulate yourselves.
I mean, I don’t think Congress has reneged its responsibility in this
area. The fact that we have had this robust enforcement machinery
built has a lot to do with congressional appropriations over the last
many years, especially since 9/11. That is the—I think the staffing
and the resources was critical to the development of this robust
machinery, which was lacking, I think, in the prior years. So some-
thing really has worked here, and we should celebrate that.
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I think we are a pragmatic people. A defining characteristic of
the country is a pragmatic country. We have to accept reality. The
reality is these are 11 million people in our midst. Why we go here,
we can all debate that, but that is the reality today. It is not in
our interests to keep perpetuating that bad reality.

Mr. GOODLATTE. Well, if we accept that premise, we also have to
address, do we want another 11 million.

Mr. CuisHTI. Exactly. I will get to that.

Mr. GOODLATTE. Well, we only have another minute.

Mr. CHISHTI. That is right. So we want to make sure we clean
this slate, because having so many people in the underclass does
not help U.S. workers, does not help economic interest, moral inter-
est, all that.

Now, what we should not get here again is lessons from 1986.
And this is where, unfortunately, the comprehensive nature of this
approach is important. Just look at the E-Verify, which you are
quite committed to. The E-Verify will never be a successful pro-
gram if there are 11 million people who are unauthorized to work.
E-Verify will never be a successful program if we don’t allow for fu-
ture flows of lawful workers. That is why I think exactly is the ar-
gument that it only works when we do these things together, and
that is the lesson of IRCA and that is why we didn’t do IRCA well.

Mr. GOODLATTE. Thank you very much.

I want to thank all of the panelists for their contributions today.
This has been a long day but a good day in terms of gathering in-
formation that we will benefit from as the Committee continues to
address the issue of immigration reform and fixing our broken im-
migration system.

This concludes today’s hearing. And thanks to all of our wit-
nesses for attending.

Without objection, all Members will have 5 legislative days to
submit additional written questions for the witnesses or additional
materials for the record.

And this hearing is adjourned.

[Whereupon, at 4:40 p.m., the Committee was adjourned.]
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