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RAMIFICATIONS OF AUTO INDUSTRY
BANKRUPTCIES (PART III)

WEDNESDAY, JULY 22, 2009

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:14 a.m., in
room 2141, Rayburn House Office Building, the Honorable Steve
Cohen (Chairman of the Subcommittee) presiding.

Present: Representatives Cohen, Conyers, Sherman, Maffei,
Johnson, Scott, Franks, Jordan, Coble, Issa, and King.

Staff Present: (Majority) James Park, Counsel; Adam Russell,
Professional Staff Member; and (Minority) Daniel Flores, Counsel.

Mr. COHEN. This hearing of the Committee on the Judiciary,
Subcommittee on Commercial and Administrative Law, will now
come to order. Without objection, the Chair will be authorized to
declare a recess of the hearing.

I will now recognize myself for a short statement.

We continue our hearings on the ramifications of auto industry
bankruptcies and their effect on dealers and other issues. In my
opening statement yesterday, I raised concerns about the impact of
the Chrysler and General Motors bankruptcies on automobile deal-
ers and tort claimants. We heard responses from Mr. Bloom and
the Administration’s auto task force on these and other issues.
Today, we will have the perspectives of Chrysler and GM as well
as other interested parties.

As was noted yesterday, one issue that has raised bipartisan con-
cerns in Congress is the mass closure of GM and Chrysler dealer-
ships. The car dealers contend that GM and Chrysler selected deal-
erships for termination using an arbitrary selection process. Addi-
tionally, I am concerned about the impact of these closures on mi-
nority dealers—and I may qualify that when I say “minority,” I
don’t necessarily mean women. I am speaking about it from my dis-
trict African Americans, and those statistics may be different and
I appreciate your referencing those; I feel they will suffer in a dis-
proportionate manner.

Yesterday, I briefly spoke about Mr. John Roy, who was the only
African American Chrysler dealer within a 300-mile radius of
Memphis, his dealership being in South Haven. He was a dedicated
and outstanding Chrysler dealer. Chrysler decided to terminate his
franchise. There were business decisions that he had to engage in,
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because of that, that affected his business and terminated it. I am
very interested in what criteria were used to determine which deal-
ers are allowed to remain in business and those which weren’t, par-
ticularly minority dealers.

Another issue that the Subcommittee will explore is whether the
use of section 363 sales in the Chrysler and GM cases threatens
to undermine Chapter 11. The court in both cases approved the
sale of a substantial number of assets by Chrysler and GM to
newly created entities that were to become the “new” Chrysler and
the “new” GM. Notwithstanding the court’s approval of these sales,
some critics have charged this sale constituted an end-run around
the Bankruptcy Code’s plan confirmation process and may have
constituted improper sub-rosa reorganization plans. I hope that our
witnesses can, and I am sure they will, shed some light on these
issues and the use of this particular procedure.

I thank our witnesses for appearing today and for adding to our
understanding of the implications of these historic bankruptcy
cases which has affected business and culture in America in a
great way.

I now recognize my colleague, Mr. Franks, the distinguished
Ranking Member of the Subcommittee, for his opening remarks.

Mr. FRANKS. Thank you Mr. Chairman. Good morning to you.

And good morning to you folks. Due to the kind of—the nature
of the hearing this morning, I hope you will grant me diplomatic
meunity. I appreciate all of you for just having the courage to be

ere.

Mr. Chairman, many decades ago in a much younger country
some remarkable things took place. The founding of General Mo-
tors and its repeated resurrection from hard times through the
spirit of private American enterprise was one of them. It produced
an industrial giant the likes of which the world had never seen.
Walter P. Chrysler’s salvation of the first Willys-Overland Com-
pany from bankruptcy, then the Maxwell-Chalmers Company,
which he turned into Chrysler Corporation, was another. Walter P.
Chrysler took companies from the ash heap and then he made
Chrysler strong enough to take a sustained break from production
and built the Sherman tank and the B-29 bomber engines that
powered us to victory in World War II.

In America today, remarkable inspiring things still take place,
but sadly, they are not taking place through the auto task force or
the bankruptcies of General Motors and Chrysler. In the Chrysler
bankruptcy, a once-proud company confronting a deadly credit
crunch and falling sales, came to Washington for handouts and a
few months’ time. And I understand that. But it got a handout and
a few months’ time only. But in those few months, Chrysler shifted
from being a privately owned company to being owned by the
UAW, the U.S. Government, the Canadian Government and an
Italian auto maker.

General Motors, confronting the same credit crunch and the
same falling sales, came to Washington and got even more money
and more time, but sure enough it became a company owned al-
most entirely by the UAW and the U.S. Government; and in the
blink of an eye, American icons were turned into American trage-
dies. And I have got to ask the question, Why? Because their man-
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agement, unlike their companies’ founders, didn’t rely on private
enterprise and the time-tested American remedy for corporate fail-
ure, that being bankruptcy and reorganization. I know it is always
easy to say that from outside the perspective, but I believe that the
axiom holds true.

And because the Obama administration, the auto task force, saw
a chance to take the limited bridge loans and the precious few
months the Bush administration had granted to companies had ex-
tended them, they chose to turn those things into tools that to sub-
ject into penchant for political patronage—its radical climate and
energy agenda and its broad plans to inject government deeper
than we have ever seen into the bloodstream of the American econ-
omy.

I had many questions yesterday for the man responsible for this
at the auto task force, that being Ron Bloom. And, of course, I have
questions for GM and Chrysler today and they are simple, and I
hope and believe that they will be answered truthfully.

But what political pressures for instance did the Obama adminis-
tration and the auto task force bring to bear upon General Motors
and Chrysler? What forced General Motors and Chrysler to sell
crown jewels of iconic American industry to the UAW and to the
U.S. Government, Canada and an Italian auto maker? What caused
GM and Chrysler to shred absolutely the rights of their secured
bondholders, that being the retired firemen, teachers, policemen,
and nurses who helped GM and Chrysler survive, unfortunately,
until the companies and the auto task force buried them alive?

What caused General Motors and Chrysler to sign up to an inex-
orable death march under UAW ownership, and this being the
same UAW whose wage demands and work rules plunged them
down the path of bankruptcy in the first place?

What caused GM and Chrysler to obliterate the thousands of
loyal dealer franchises that sold their products for decades? If these
dealerships were so ineffective, if they were so incapable, why not
just let them die a natural death? If they were not profitable, they
would have gone the way of the dinosaur by themselves.

The loyal dealers they shed like so much confetti that no one can
explain, based on criteria that no one can identify—other than, of
course, perhaps some of the bloggers and investigators who seem
to have concurred that it was dealers who contributed to Repub-
licans?who were shed and dealers who gave to Democrats who were
saved?

Why did GM and Chrysler leave behind their storied pasts and
shrink into the minions and pawns of the Obama administration’s
climate change program, energy program, union patronage and So-
cialist dreams?

And finally, for anyone who loves America and American busi-
ness, I ask, why did General Motors’ and Chrysler’s management
not simply follow the examples of their forebearers and prevent
this from happening the way that they did? William Durant built
General Motors from—again, beginning in a bankruptcy, Buick’s
bankruptcy, which he turned into a triumph of private enterprise.

Walter P. Chrysler left GM chafing under Durant’s leadership,
rescued Willys-Overland from bankruptcy and then rescued the
Maxwell-Chalmers Company and turned it into Chrysler. With
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Chrysler, he took on Ford and General Motors and turned the De-
troit Big Two into the Detroit Big Three.

Why did General Motors and Chrysler management not accept
accountability, assume responsibility and prepare for bankruptcy
when it was obviously coming in 20087 This is not a new conclusion
on my part; some of us believed at the time that the bailout was
beinghvoted on that the bankruptcy should have been the first ap-
proach.

If they had, they could have gone through bankruptcy as private
companies seeking private solutions. They have could have found
those solutions and emerged again, in my opinion, as private com-
panies. America would have been the stronger, not the weaker, and
taxpayers would have saved money they may now never see again.

I know that we will ask many questions today and we will hear
the best answers people can give us, but I do mourn for the spirit
that once animated these great companies and pray for the country
and for the future of American free enterprise.

And with that, Mr. Chairman, I yield back.

Mr. CoHEN. I thank the gentleman for his statement.

Before I recognize Mr. Conyers, the distinguished Member of the
Subcommittee and the Chairman of the full Committee, Mr.
Franks referenced the Big Two in Detroit at one time. Well, we
have the “big two” here, and the other of the “big two” is Rep-
resentative Kilpatrick, and we want to welcome her to the Sub-
committee for her attendance and appreciate her interest in this
issue.

Now I recognize the senior member of the “big two,” the Chair-
man of the Committee, Mr. Conyers.

Mr. CoNYERS. Thank you very much, Chairman Cohen.

This is the second part of this hearing. And I always dare hope
that we come out of the hearing with knowing a little bit more and
feeling a little bit more congenial than the first day. But my hopes
are dashed again. My dear friend, the Ranking Member, insists
on—I don’t know what the collective bargaining movement ever did
to him or his friends, but this is a vital part of our system and
after all President Gettelfinger has suffered from very disturbed
members of his union by all the concessions that he has given up,
he is now informed that he and his crew are running two auto-
mobile companies. And, goodness, I just want to say in his defense
that that is not exactly the case.

The auto bailout activity was created under the Bush adminis-
tration, and you were against that. Okay—well then, I guess I
should just get used to it.

But the whole idea is that this wasn’t our idea. We didn’t ask
the two largest automobile companies of the three to come to us
and that we wanted to give them money. They are the ones that
came and asked for help. And we have collectively agreed to do it.
The current President has agreed to do it.

And the mention of Walter P. Chrysler, my father came from
Monroe, Georgia, to Detroit and the first job he got was working
for the Chrysler Corporation on East Jefferson in Detroit. I worked
there summer during law school, and the whole idea—he had met
Chrysler; I never met him. But we know a lot about the automobile
industry in our family. My brother is the senior minority auto deal-
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er in the United States, past president of the National Association
of Minority Auto Dealers.

And, Mr. Chairman, here is what we are up against: We are try-
ing to save a noble and important industry. But what we are also
trying to do is to create as much cushion as we can as we have to
do all this downsizing.

Plant after plant is being closed in Michigan and Ohio. To my
dislike, there is plenty of outsourcing going on at the same time.
The people whose plants are closed, they not only lose their job,
they lose their health care. They lose their pensions. And fre-
quently they end up on the foreclosure list as Detroit and Wayne
County forecloses on an average of 147 homes every day.

So what I think that this Committee is charged with, what I
think Carolyn Cheeks Kilpatrick’s concern that brings her over to
this hearing room is that we are trying to ease what we all know
we have to do. To me, the suppliers are probably in a little bit bet-
ter shape because I think their parts, the demand for their work
is going to continue on. But the dealers, how can we modify the
pain that they are going to have to sustain?

We are not saying we can’t close any dealerships. We are just
talking about perhaps a nonlegislative way to reduce this. That is
what brings us here today and I hope that in that spirit we can
work our way through these considerations.

Mr. CoHEN. I thank the gentleman for his statement.

Is there any other Member that would like to make a statement?

The gentleman from North Carolina, Mr. Coble.

Mr. COBLE. Mr. Chairman, I appreciate that, and I won’t use my
5 minutes. It is good to have our witnesses with us today.

Mr. Chairman, I indicated yesterday, in communities if you are
going to categorize groups between thugs and heroes and leaders,
there are certain groups that would automatically fall in the thug
category. On the hero and leader side, with rare exceptions, the
local automobile dealer, they are the heroes and leaders in their re-
spective communities. They are the ones who support Little League
baseball, Boy Scouts, Girl Scouts efforts. They are the first ones of-
tentimes to be at the head of the line in supporting causes of char-
ity and to extend a hand to the impoverished. And now, unfortu-
nately, many of these dealers and their employees may end up in
the impoverished category. I hope not.

I believe, Mr. Chairman, we are going to overcome, we are going
to prevail finally. But we won’t prevail today or tomorrow, Mr.
Chairman, probably not this year; and that assurance that we will
prevail may not be too comforting to the dealer who may have lost
his dealership and even to the management of GM and Chrysler
with us today. It is just not a good time for any of us. But I do
believe that ultimately we will come out of it on top.

I look forward to the hearing today, Mr. Chairman, and I appre-
ciate your calling it.

And with that, I yield back my time.

Mr. CoHEN. Mr. Coble, I appreciate your statement.

The other Members’ opening statements will be included in the
record, without objection.

[The prepared statement of Mr. Maffei follows:]



6

PREPARED STATEMENT OF THE HONORABLE DANIEL MAFFEI, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK, AND MEMBER, SUBCOMMITTEE ON COM-
MERCIAL AND ADMINISTRATIVE LAW

Thank you, Mr. Chairman for holding continued hearings on the ramifications of
the auto industry bankruptcies. Automobile dealers are one of the largest private
sector employers in the United States, providing tens of thousands of local jobs and
contributing millions of dollars in tax revenues to states. They are anchors in com-
munities throughout the country and many times ownership is passed down from
generation to generation. In addition, many auto dealerships are minority owned
and have traditionally provided strong local community support.

As T pointed out in yesterday’s hearing, there has been a lack of transparency in
the means by which Chrysler and GM have chosen to reject dealers’ franchise agree-
ments, and I still believe there is a lot of confusion out there as to how the closing
of hundreds of dealerships will be financially beneficial to these two auto companies.
Over time, automakers created the franchise dealer network specifically to lower
their costs, as they outsource virtually all costs associated with selling and servicing
cars.

There are some arguments that in the long run you need to have a smaller dealer
network to help make sure the prices are stabilized and there are some expenses
that auto companies have to service these dealerships but, in the short run, we can’t
find anything. In my district, we have already lost 11 dealers in the last couple of
years because of market forces, so it seems like the market is working in some
cases.

This is precisely what led me, along with my good friend from Maryland Frank
Kratovil, to introduce H.R. 2743, the “Automobile Dealer Economic Rights Restora-
tion Act of 2009,” which would require Chrysler and GM to continue to honor their
commitments to auto dealers. Specifically, the legislation requires that auto manu-
facturers in which the Federal Government has an ownership interest continue to
honor their commitment and not deprive economic rights to the dealers, essentially
protecting small business owners, workers, communities, and jobs.

This bill has widespread bipartisan support, as there are currently over 250
House cosponsors. We have Members signing on who are on the left of the left, the
right of the right, and everything in between. From all over the country from rural
areas to urban areas, this affects all local communities. These are family businesses
that are really part of the fabric of our communities. I look forward to the testimony
of our witnesses.

Mr. CoHEN. I would like to thank all our witnesses for their will-
ingness to participate in today’s hearing. Without objection, your
written statements will be placed into the record, and we ask that
you limit your oral remarks to 5 minutes. There is a pictured color
system that shows you 5 minutes, 4 minutes, 1 minute. If you have
green, you are in the 5-to-1-minute territory; yellow, you are in
your last minute; and red, you are beyond your time. And there you

go.

Ms. Van Der Wiele and Mr. Orr will split the time between the
two of you, as I understand it, and you will note the lighting sys-
tem. After each witness has presented his or her testimony, Sub-
committee Members will be permitted to ask questions subject to
the 5-minute limit.

To my understanding Mr. Miller will not have oral remarks, but
will be available for questioning on behalf of General Motors Cor-
poration.

Mr. CoHEN. I am pleased to introduce the witnesses on our first
panel for today’s hearing.

Our first witness is Ms. Louann Van Der Wiele. Ms. Van Der
Wiele is Vice President and Associate General Counsel in the Office
of General Counsel of Chrysler Group in Auburn Hills, Michigan.
Her responsibilities include overseeing employment litigation, envi-
ronmental litigation, and defense of product liability, class action,
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and warranty litigation involving Chrysler, Dodge, and Jeep. She
also advises the company on other vehicle-related consumer protec-
tion matters, regulatory affairs, and risk management issues. Ms.
Van Der Wiele joined Chrysler in 1986.

Thank you, Ms. Van Der Wiele, and I would like to ask you to
proceed with your testimony.

JOINT TESTIMONY OF LOUANN VAN DER WIELE, VICE PRESI-
DENT AND ASSOCIATE GENERAL COUNSEL, CHRYSLER
GROUP LLC; AND KEVYN D. ORR, PARTNER, JONES DAY

Ms. VAN DER WIELE. Thank you, Mr. Chairman.

Chairman Cohen, Ranking Member Franks, and Members of the
Subcommittee, thank you for providing this opportunity to discuss
the ramifications of the former Chrysler LLC’s bankruptcy.

I sit here today representing the new Chrysler Group LLC as
Vice President and Associate General Counsel. With me is Kevyn
Orr, representing our outside legal counsel. Kevin will outline the
bankruptcy process, and then I will discuss the ramifications of the
bankruptcy. Throughout my testimony I will refer to the former
Chrysler as Old Carco, which is a term the bankruptcy court uses,
and I will refer to the new company as Chrysler Group.

Mr. ORR. Good morning, Mr. Chairman, Mr. Ranking Member,
and Members of the Committee.

Mr. COHEN. Mr. Orr, this is kind of unique for me to split the
testimony, but I want to recognize Kevyn Orr and introduce you as
a partner in the Jones Day firm.

Prior to that he was with the Department of Justice. In June,
1995, he was Deputy Director of the Executive Office for the
United States Trustees; in February of 2000, he became director of
that program. He joined the litigation department of FDIC in 1991
and transferred to the Resolution Trust Corporation. By 1994, Mr.
Orr rose to the position of Assistant General Counsel for Complex
Litigation of Bankruptcy at the RTC.

We appreciate your testimony and you may proceed.

Mr. ORR. Thank you for the recognition, Mr. Chairman.

Mr. COHEN. You are welcome, Mr. Orr.

Mr. ORR. As Louann stated, my name is Kevyn Orr, and I am
a Partner at the law firm of Jones Day. I and my partners have
provided Old Carco with restructuring advice and, eventually, its
bankruptcy planning since last fall.

The circumstances that resulted in the bankruptcy have been
well chronicled. Last fall, Old Carco sought Federal assistance to
continue its ongoing restructuring. Old Carco received interim
funding in January and in February submitted a viability plan to
the U.S. Treasury.

On March 30, the Automotive Task Force informed Old Carco
that although it could not survive as a stand-alone entity, the com-
pany could become viable with an appropriate strategic partner,
such as Fiat, if it obtained additional concessions from key stake-
holders.

When certain creditors would not agree to the necessary conces-
sions, Old Carco filed for bankruptcy. In connection with this filing,
Old Carco, Fiat, and Chrysler Group entered into an arms-length
purchase agreement under which Old Carco would transfer the ma-
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jority of its operating assets to the new Chrysler Group in ex-
change for cash and Chrysler Group’s assumption of certain liabil-
ities. The Bankruptcy Court approved the Fiat transaction, and
after several court challenges were resolved, the transaction was
consummated on June 10, 2009.

As part of the process of putting together this package, Old Carco
decided to reject 25 percent of its dealers. Old Carco selected deal-
ers for rejection using a thoughtful, rigorous and objective process.
The Bankruptcy Court approved the dealership rejections as a
sound exercise of business judgment.

Chrysler Group has worked hard to assure a soft landing for Old
Carco dealers whose contracts have not been assumed by arranging
for the redistribution of 100 percent of inventory, parts, and special
tools. Chrysler Group has helped 436 displaced dealership workers
find jobs at 239 dealers.

Similarly, the new company did not assume product liability
claims out of the sale of vehicles before bankruptcy. However,
Chrysler Group has agreed to indemnify its dealers against product
liability lawsuits. As a result, in the vast majority of product liabil-
ity cases involving Old Carco vehicles sold before the bankruptcy,
Chrysler Group will defend its dealers pursuant to its dealership
agreements.

Louann.

Ms. VAN DER WIELE. While difficult and painful, the bankruptcy
and subsequent sale of assets to Chrysler Group were vastly pref-
erable to the only other alternative, the complete liquidation of Old
Carco.

Customers benefit because Chrysler Group is now able to provide
them with a quality sales and service experience. Employees ben-
efit because Chrysler Group will continue to employ more than
30,000 people in the United States and, to a large extent, maintain
retiree benefits.

Suppliers benefit because Chrysler Group intends to move for-
ward with approximately 1,100 production suppliers that employ
thousands of people throughout the country. Dealers benefit be-
cause 75 percent have become Chrysler Group dealers and the re-
mainder have the benefit of the soft landing that Chrysler Group
has agreed to provide. Taxpayers benefit because Chrysler Group
is well positioned to become a viable company that will fully repay
its debt to the taxpayers.

None of these benefits would have accrued if Old Carco had lig-
uidated. Customers would have lost access to warranty coverage,
service, and parts. Tens of thousands of employees would have lost
their jobs and retirees, their benefits. Almost 3,200 dealerships
would have closed. Taxpayers would have had to pick up significant
costs for unemployment support, health care, and pensions that
would default to the Pension Benefit Guaranty Corporation.

We appreciate the opportunity to testify before the Subcommittee
today and look forward to answering your questions.

Mr. CoHEN. Thank each of you for your testimony.

[The joint statement of Ms. Van Der Wiele and Mr. Orr follows:]



9

JOINT PREPARED STATEMENT OF LOUANN VAN DER WIELE AND KEVYN D. ORR

House Judiciary Subcommittee on Commercial and
Administrative Law

July 22, 2009

Ramifications of Auto Industry Bankruptcies

Louann Van Der Wiele
Vice President and Associate General Counsel
Chrysler Group LLC

Kevyn Orr
Partner
Jones Day



10

Introduction - Louann Van Der Wiele

Chairman Cohen, Ranking Member Franks and Members of the Subcommittee, thank you for
providing this opportunily to discuss the ramifications of Chrysler LLC’s (“Old Carco™)
bankruptcy. [ sit here today representing the new Chrysler Group LLC (“Chrysler Group™) as
Vice President and Associate General Counsel. With me is Kevyn Or, representing our outside
legal counsel. Together we will provide you with a thorough accounting of the legal
ramifications of Old Carco’s bankruplcy.

I also sit here today as a 20-year employee of Chrysler Corporation, DaimlerChrysler
Corporation, Chrysler LLC and Chrysler Group. While there is much about bankruptcy that is
dry, legal, and technical, I have first-hand knowledge of the real human impact of a bankruptcy.
In the end, the best thing that can be said in favor of the bankruptey process Old Carco is
undergoing is that, as difficult and painful as it has been, it is vastly preterable to the only
alternative — the complete liquidation of Old Carco. 1 hope that the experiences we have gone
through will provide useful insights to you about this important process entrusted to your
Jurisdiction.

Kevyn Orr will provide for you an outline of the bankruptey process and the transaction that
resulted in an entirely new company, Chrysler Group. I will follow with an outline of how the
sale of Old Carco’s assets to Chrysler Group will benefit the stakeholders in Old Carco,
including the taxpayers.

Chrysler’s Bankruptcy Process — Kevyn Orr

As Louann stated, my name is Kevyn Orr and I am here today as outside counscl. 1 am a partner
at the law firm of Jones Day. I have provided Old Carco with restructuring advice and
eventually its bankruptcy planning since last fall.

Old Carco’s efforts to avoid bankruptcy began in early 2007, when the company initiated an
opcrational restructuring cffort that met targets through the first half of 2008. Part of that
restructuring effort included a search for potential partners and strategic alliances that would
produce operational synergies and allow expansion into new products, market segments, and
geographic locations. Specifically, Old Carco sought a strategic partner with expertise in
smaller, more {uel-eflicient vehicles that would also enhance its global presence. To that end, in
2007 and 2008, Old Carco discussed potential alliances with GM and with Fiat.

In the fall of 2008, the global credit crisis affected the liquidity markets and severely restricted
the availability of loans to both dealers and consumers. This resulted in an erosion of consumer
confidence and a sharp drop in retail vehicle sales. Old Carco was forced to use cash reserves to
compensate for the resulting losses and reduced cash flow.

As aresult, in late 2008 Old Carco and other domcstic entities sought financing from the
government to fund their operations during the credit crisis and the economic downturn. At the
same time, Old Carco continued to pursue an alliance with Fiat because it viewed Fiat’s products
and distribution network as complementary and capable of strengthening Old Carco for the long-
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term, thereby maximizing the value of its enterprise for the benefit of all constituents, including
U.S. taxpayers, cmployees, creditors, dealers, and suppliers.

The Fiat Alliance was conditioned on Old Carco meeting other parts of a viability plan required
by the federal government, including concessions from various stakeholders such as the
International Union, United Automobile Acrospace and Agricultural Implement Workers of
America (the “UAW?”), secured lenders, dealers, and suppliers.

On February 17, 2009, Old Carco submitted a viability plan to the U.S. Treasury that included
three potential scenarios: (1) a stand-alone restructuring of Old Carco (the “Stand-Alone
Viability Plan™) with concessions from all key constituents, some of which had already been
agreed upon and others of which remained subject to ongoing negotiations; (2) a seenario
showing the positive synergies from the Fiat Alliance (the “Alliance Viability Plan™), and (3) an
orderly wind-down or liquidation plan for all of Old Carco’s operations if neither the Stand-
Alone Viability Plan nor the Alliance Viability Plan could be achieved. The February 2009
submission included the proposed concessions from all key stakeholder groups, including equity
holders, union and non-union employees and retirces, first and second pre-petition lien holders,
suppliers, and dealers.

On February 20, 2009, the President’s Auto Task Force (the “Task Force™) was established to
cvaluate Old Carco’s Viability Plan. The Task Force initiated discussions with Old Carco and its
advisors and other key stakeholders to negotiate with all parties to obtain concessions and
agreements consistent with Old Carco’s Viability Plan submission.

On March 30, 2009, the Task Force informed Old Carco that although Old Carco could not
survive as a stand-alone cntity, the company could become a viable entity with an appropriate
strategic partner, such as Fiat, it Old Carco moditied certain othcr aspects of the Alliance
Viability Plan and obtained additional concessions from key stakcholders. The U.S. Treasury
gave Old Carco an additional 30 days to micet these conditions. Consistent with these goals, a
revised term sheet for a Fiat Alliance was signed and the U.S. government agreed to fund Old
Carco’s working capital needs through April 30, 2009.

Old Carco, Fiat, and Chrysler Group tentatively entercd into a Master Transaction Agreement
dated as of April 30, 2009 (the “MTA"), pursuant to which Old Carco agreed to transfer
substantially all of its operating assets to Chrysler Group. In exchange for those assets, Chrysler
Group agreed to assume certain liabilities of Old Carco and pay Old Carco $2 billion in cash. In
consideration for this transaction, Fiat agreed to contribute to Chrysler Group access to
competitive fuel-elficient vehicle platforms, certain technology, distribution capabilities in key
growth markets and substantial cost saving opportunities, and Chrysler Group agreed to issue
Membership Interests in Chrysler Group, with 55% going to an employee health care trust fund,
8% to the U.S. Treasury and 2% to Export Development Canada. The Fiat transaction
contemplated that a subsidiary of Fiat would own 20% of the equity of Chrysler Group, with the
right to acquire up to an additional 31% of Chrysler Group’s Membership interest under certain
circumstances, including: 5 pereent for bringing a 40 mpg vehicle platform to Chrysler to be
produced in the U.S.; 5 percent for providing a fucl-ctficient engine family to be produced in the
U.S. for use in Chrysler vehicles; and 5 percent for providing Chrysler access to its global
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distribution network to facilitate the export of Chrysler vehicles. Fiat’s ownership share could
not exceed 49% until after all U.S. government loans have been completely repaid.

The U.S. Treasury and Export Development of Canada also agreed to provide debtor-in-
possession financing for 60 days and additional toans to support Chryster Group’s operations
after the salc.

Despite entering into these transaclions and agreements, Old Carco still hoped Lo avoid a
bankruptcy filing and actively engaged in negotiations with its major stakeholders. However, it
became apparent that certain creditors would not agree to the concessions necessary to avoid a
bankruptey filing. Thus, on April 30, 2009 (the "Petition Date™), Old Carco and 24 of its
affiliated debtors and debtors in possession commenced their reorganization cascs by filing
voluntary petitions for relicf under Chapter 11 of Title 11 of the United States Code

(the “Bankruptcy Code™).

In order to preserve the value of Old Carco’s assets, the Bankruptey Court approved an order on
May 1, 2009, allowing Old Carco to continue warranty, incentive, and extended service program
payments. This critical order allowed the Debtors to preserve the value of Old Carco’s assets
and continuc to operate their businesses and manage their propertics as debtors in possession
pursuant to the Bankruptey Code.

On May 3, 2009, the Office of the United States Trustee {or the Southern District of New York
(the “U.S. Trustee”) appointed an official committee of unsecured creditors, pursuant to the
Bankruptey Code (the “Creditors' Committee™). The Committee, charged with protecting the
interest of Old Carco’s creditors in the bankruptey process, was composed of representatives
from the various creditor groups including dealers, supplicrs, tort claimants, and other unsecured
creditor representatives. The Committee actively participated in the sale process and remains
active to this date.

fn connection with the commencement of the bankruptcies, Old Carco and its Debtor
subsidiarics, Fiat S.p.A. (“Fiat”) and Chrysler Group entered into a MTA dated as of April 30,
2009. The Purchase Agreement provided, among other things, that: (a) Chrysler would transfer
the majority of its operating asscts to New Carco Acquisition LLC now known as Chrysler
Group LLC (“Chrysler Group™), a newly established Delaware limited liability company formed
by Fiat; and (b) in exchange for those assets, Chrysler Group would assume certain liabilities of
Old Carco and pay to Old Carco $2 billion in cash (collectively with the other transactions
contemplated by the Purchase Agreement, the “Fiat Transaction™). On May 3, 2009, the Debtors
filed a motion to approve the Fiat Transaction or a similar transaction with a competing bidder
and supplemented this motion on May 22, 2009.

It is important to remember that this was an arms-length transaction with a third-party purchaser.
01d Carco had to present an attractive package of assets and liabilities to Fiat in order to avoid
liquidation; had Old Carco included additional liabilities that Fiat did not believe it was in the
new company’s interest to assume, no deal would have been consummated.

Among the liabilities that the new company specifically did not assume were product liability
claims arising out of the sale of vehicles before bankruptey as part of the Sale Transaction.
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Assuming future claims on products sold before the bankruptcy was not a feasible option for
Chrysler Group because of resource constraints; obviously, Chrysler Group would have necded
additional resources if it had agreed to cover these claims. However, Chrysler Group has agreed
to indemnity its dealers against product liability lawsuits. These dealers sold approximately 85%
of the vehicles sold by Old Carco. As a result, in the vast majority of product liability cases
involving Old Carco vehicles sold before the bankruptcy, Chrysler Group will defend its dealers
pursuant to its dealership agreements.

Similarly, the Fiat Transaction contemplated that Chrysler Group would assume the dealership
agreements of 75% of Old Carco’s dealers, representing §6% of the volume of that company’s
sales. Chrysler Group has estimated that bringing forward 100% of Old Carco’s dealers would
increase its costs and decrease its revenues by an average of $2.1 billion annually over the next
four years. Obviously, the Fiat Transaction would have been quite different it Chrysler Group
had contemplated that it would be forced to assume dealership agreements with 100% of Old
Carco’s dealers.

O1d Carco selected dealers for rejection using a thoughtful, rigorous and objective process
designed to have the least negative impact while still creating a new dealer [ootprint scaled to be
viable and profitable for the long lerm. The methodology was consistently applied to every
dealer in the company’s U.S. operations, and reviewed many factors that are unique for each
market and dealer.

These factors included:

* Total sales potential for cach individual market

e Each dealer’s record of meeting minimum sales responsibility

e Ascorecard that each dealer receives monthly, and includes metrics for sales, market
share, new vehicle shipments, sales satisfaction index, service satisfaction index,
warranty repair expense, and other comparative measures

e Facility that meets corporate standards

e Location in regard to oplimum retail growth area

e Exclusive representation within larger markets

Atcam of people within Old Carco’s local business centers around the country, as well as
headquarter’s staft reviewed cvery market and dealer situation as a group many times. From this
analysis, the 2,392 dealers who would best carry the new company forward were identified.

Although Old Carco submitted a plan to reduce total dealer count by 25 percent, those dealers
represent only 14 percent of the company’s sales volume. Half of these dealerships sell fewer
than 100 vchicles a year, or less than nine vehicles per month on average (that compares with
125 vehicles sold per month on average at Toyota dealerships). About 44 percent of the
discontinued dealers who reported revenues were profitable, earning $84 million last year, while
the remaining 56 percent were unprofitable, losing a total of $136 million.

The bankruptcy court held a hearing to consider approving the Fiat Transaction on May 27, 2009
through May 29, 2009 (the “Sale Hearing™). All intercsted partics were given the opportunity to
appear at the Sale Hearing. During this hearing, numerous parties examined multiple witnesses
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and also were permitted to make oral argument in support of and against the proposed Fiat
Transaction.

The unrebutted testimony of Old Carco’s financial advisor showed that the $2.0 billion that
Chrysler Group agreed to pay for Old Carco’s assets exceeded the value that the lien holders
could have rccovered in an immediate liquidation. The liquidation analysis was confirmed and
reinforced when no legitimate bidders aside from Fiat came forward with an offer to purchase
Old Carco’s assets.

The Sale Hearing comprised three full days during which more than ten Old Carco wilnesses
appeared, more than four dealer witnesses were presented and CEO Bob Nardelli was cross-
cxamined for more than seven hours. On May 31, 2009, the Bankruptey Court issued: (a) an
Opinion Granting the Debtors' Motion Seeking Authority to Scll, Pursuant to § 363,
Substantially All of the Debtors' Assets (the “Sale Opinion™); and (b) an Opinion and Order
Regarding Emergency Economic Stabilization Act of 2008 and Troubled Asset Relief Program
(together with the Sale Opinion, the “Opinions™). On June 1, 2009 and consistent with the Sale
Opinion, the Bankruptcy Court entered an Order authorizing the Fiat Transaction (the “Sale
Order”). In the Opinions and the Sale Order the Bankruptcy Court specifically found that: Old
Carco had exercised sound business judgment in entering into the Fiat Transaction; that the deal
was negotiated at arms’ length with a third-party purchaser and in good faith for a proper
purpose; that the value realized via the Fiat Transaction was greater than the value that would be
realized via a liquidation; and that Old Carco had presented an adequate factual basis Lo support
the sale under applicable law. On June 5, 2009, the United States Court of Appeals for the
Second Circuit affirmed the Opinions and the Sale Order. Several of the objectors then sought a
stay of the Second Circuit’s opinion. After a brief consideration of the objectors’ request, the
Supreme Court declined to grant a stay of that opinion on June 9, 2009, and, consistent with the
Sale Order, the Fiat Transaction was consummated on June 10, 2009.

After the Sale process was complete, the Bankruptey Court dealt with the assumption of certain
dealership franchise agreenients. The Bankruptey Court heard two days of testimony and oral
arguments regarding Old Carco’s business decision to reject certain franchise agreements and
pass on other franchisc agreements to Chrysler Group. At an evidentiary hearing held on June 4,
2009, 15 witnesses testified and approximately 66 witnesses presented testimony by declaration.

For Old Carco, cxcess decalcrships were burdensome in several ways. First, many dealerships did
not sell all three Old Carco brands, so Old Carco had to provide similar products in each of the
three different brands so all dealers would have access to as broad a market as possible. This
was inefficient and expensive. For example, Old Carco supplicd dealers with two similar
minivans, Chrysler Town & Country and Dodge Grand Caravan; two similar full-size sport-
utilities, Chrysler Aspen and Dodge Durango; two similar mid-size SUVs, Dodge Nitro and
Jeep® Liberty; and two similar sedans, the Chrysler Sebring and Dodge Avenger. Based on six
major vehicle launches between 2005 and 2008, Old Carco incurred approximately $1.4 billion
in incremental costs to develop these multiple pairs of “sister vehicles.”
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Second, as a result of overdealering, the marketing and advertising messages were split between
multiple products, diminishing the reach and frequency of each campaign. For example, in 2008
Old Carco spent about $100 million on cach of two marketing and advertising campaigns to
launch two redesigned minivans, instead of spending half as much to support a single launch to
attain virtually the same sales volume.

Finally, poor performing dealers cost Old Carco customers and lost revenue. Poor performing
dealerships cannot aftord to keep facilities up-to-date or hire and train the best people, resulting
mn poor customer experience and lower sales. In fact, in 2008, the 789 discontinued dealers
achieved sales of only 73 percent of the minimum sales responsibility, representing 55,000 lost
unit sales and $1.5 billion in lost revenue in 2008.

On June 9, 2009, the Bankruptey Court heard oral arguments on the legal issues related to the
rejection of certain franchise agreements. After arguments concluded, the Court issued an Order
Pursuant to Sections 105 and 365 of the Bankruptcy Code and Bankruptcy Rule 6006, (A)
Authorizing the Rejection of Executory Contracts and Unexpired Leases with Certain Domestic
Dealers and (B) Granting Certain Related Relief (the “Rejection Order”) and issued its Opinion
Regarding Authorization of Rejection of All Executory Contracts and Unexpired Leases with
Certain Domestic Dealers and Granting Certain Related Relief (the “Rejection Opinion™) on June
19,2009. Again, in examining the company’s decision to reject 789 dealership agreements, the
Bankruptcy Court found that “[t}he decision-making process used by [Old Carco] was rational
and an excrcise of sound business judgment,” and amply supported by both the factual record
and prevailing case law. The court also found:

The Debtors identified numerous advantages of having a smaller dealership network,
including better and more sustainable sales and profitability for cach dealer, which in turn
would provide greater resources for marketing, reinvesting in the business, improving
facilities, enhancing the customer experience and customer service, and keeping and
attracting more experienced and highly qualified personnel to work at the dealerships. . .
. A smaller dealership network is expected 1o concentrate profits such that more capital
improvements will be made to a dealership facility, thereby attracting more customers
and providing customers with a better experience. A smaller dealership network would
also enable the Debtors to reduce expenses and inefficiencies in the distribution system,
including reducing costs spent on training, new vehicle allocation personnel, processes,
and procedures, dealership network oversight, auditing, and monitoring, and additional
operational support functions. Consolidation of “partial line” dealerships would
climinate redundancies and inefficiencies in the dealership network. In re Chrysler LLC
et al., No. 09-50002, slip op. at 9 (S.D.N.Y June 9, 2009).

Only one dealer has chosen to appeal this ruling. This appeal is currently pending before the
Second Circuit Court of Appeals.

Bankruptey is not an easy or pleasant process. All bankruplcies are not alike, and in Old Carco’s
bankruptcy the ability to scll substantially all its assets to a third party purchaser to form a new
company with a stronger balance sheet, more competitive labor agreements, and a right-sized
dealer network was essential to the new company's survival in the short term and its ability to
remain viable in the future. Legislation that would reverse some of the difficult but necessary
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actions taken during Old Carco’s bankruptcy will endanger the new company’s viability efforts
and the investment of U.S. taxpayers.

Ramifications of Chrysler’s Bankruptcy — Louann Van Der Wiele

While the Treasury-supported bankruptcy adversely impacted all of Old Carco’s stakeholders,
the alternative — Hquidation — would have been far worse. Let me give you a brief update on the
benefits that this bankruptcy has provided — especially when compared Lo the complete
liquidation of Old Carco:

Customers: Treasury provided product warranty guarantees during the bankruptcy to ease
potential customer concerns. Had Old Carco been completely liquidated, Old Carco’s existing
customers would have effectively lost their warranty coverage, and servicing and parts
production would have been inadequate to meet their needs. Chrysler Group is now able to
provide Old Carco’s customers with a quality sales and service experience.

Dealers: The new Chrysler Group formed as a result of the bankruptey was able to assume 2,392
dealers -- approximately 75% of the existing dealership network, responsible for approximately
86% of Old Carco’s sales. Chrysler Group determined that a reduced number of dealers were
necessary in order for the new Company to survive and compete in the realities of today’s
smaller market. While the industry averaged 16 mitlion new vehicles sold in the U.S. each year
between 1990 and 2007, the expected Seasonally Adjusted Annual Rate (SAAR) for 2009 is only
10.1 million units. The average SAAR between 2009-2012 is expected to be no greater than 10.8
million units. Such numbers simply do not support the dealer body that Old Carco maintained
before the bankruptey. If Old Carco had been forced into liquidation, the entire dealership
network would have Jost their franchises, resulting in massive job losses.

Chrysler Group has worked hard to assure a soft landing for the Old Carco dealers whose
contracts have not been assumed, including the redistribution of 100% of inventory, parts, and
special tools. Chrysler Group quickly put together a program with GMAC to provide wholesale
financing so all remaining inventory would be redistributed to the dealers going forward. There
were 42,000 vehicles in stock at discontinued dealers on May 14, and to date approximately
39,500 have been sold to customers or transferred to retained dealers. The remaining
approximately 2,500 vchicles will be transferred to retained dealers by July 24. Chrysler Group
has pledged to complete the redistribution of speetal tools and parts within 90 days, and to date,
commitments arc in place for 87% of parts inventory valuc of the discontinued dealers.

As expected, many discontinued dealers are remaining open as used vehicle retailers or operating
competing [ranchises and are therefore reducing the number ol displaced workers. To assist
dealership workers who lose their jobs, Chrysler Group has expanded its current online job
posting hiring process to help place dealership employees who lose their positions. This job
posting site averages 600 job views per week, and as of July 11, 436 displaced workers have
found jobs at 239 dealers.

As noted earlier, Chrysler Group continues to stand behind its products and its dealers. As part
of the Sale Transaction, Chrysler Group specifically did not assune product Hability claims
arising out of the sale of vehicles before bankruplcy. However, because Chrysler Group will
indemnify its dealers against produet liability lawsuits, we anticipate being involved in future
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claims on Old Carco’s products. While we are saddened anytime someone is injured in one of
our vehicles, vehicles sold by Old Carco, like the vehicles sold by Chrysler Group, meet or
excced all federal safety standards and have warranties that remain in full force and effect.

Suppliers: As noted, in prior years Old Carco had more than 1,300 production suppliers and
purchased more than $30 billion of goods and services from suppliers annually. Chrysler Group
intends to move forward with approximately 1,100 production suppliers that employ thousands
of people throughout the country. Chrysler Group anticipates spending $22 billion with suppliers
in 2009. Had Old Carco completely liquidated instead ot selling substantially all of its assets to a
new company, many of these suppliers would not have been able to survive. Their failures would
have cascaded across the entire industry and further added to the nation’s economic woes. Even
with the creation of Chrysler Group and the new GM, many automotive suppliers are financially
strained given the events of the last 12 months.

Employees: Chrysler Group will continue to employ morc than 30,000 people in the U.S. —
including approximately 20,000 employees in Michigan, which as you know has the highest
unemployment rate in the nation. The company was able to maintain workers’ compensation
payments during bankruptey and to a large extent has maintained retiree benefits. Liguidation
would have wiped out these jobs and benefits, shifting an enormous economic burden upon our
fragile local and state governments.

Taxpayers: Chrysler Group is well-positioned to become a viable company capable of tully
repaying its debt to American and Canadian taxpayers. Old Carco’s liquidation would have
caused taxpayers to pick up significant costs for unemployment support, health care and pensions
that would default to the Pension Benetit Guarantee Corporation (PBGC) the government agency
that insures private sector pension plans. In addition, given the current economic downtum, a
failure of Chrysler Group would be a severe setback to the efforts to restore confidence and
revive growth.

The Alternate Scenario: Liquidation

The only alternative to bankruptcy was liquidation of Old Carco and all of its asscts. Ina
liquidation analysis prepared for Old Carco,’ Robert Manzo of Capstone Advisory Group, a
financial advisor to the company as part of its bankruptcy process, stated that this would be the
first liquidation of a major domestic automaker. He noted that due to the depressed
circumstances in the automotive industry and economy in general, under a liquidation scenario
the recovery for assets such as tooling, plant property, equipment, product lines, and other
corporale assets would be only a [raction of their value.

Plants would have remained mothballed until they were sold and the resulting unemployment
and economic impact in our plant communities would have been swill and severe. All dealer and
supplier contracts likely would have been voided, leading to further bankruptcies and economic
distress. Mr. Manzo’s analysis concluded that at the completion of the fiquidation there would
not be any residual value available for the benefit of any other class of claimant (with the
exception of first lien creditors), including the general unsecured creditors.

' “Preliminary Hypothetical Liquidation Analysis - Orderly Liquidation,” (January 30, 2009).
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The impact of liquidation on Old Carco’s employces would have been severe. Due to the lack of
liquidity in Old Careo, private debtor-in-possession financing was not available. 1f Old Carco
collateral had been used to fund the administration of the bankruptey, Old Carco would have had
to cease all bencefit payments, including supplemental unemployment bencfits to UAW
employees. The only employces that would have remained on payroll would have been those
administering the liquidation.

Furthermore, the PBGC could have faced significant additional liabilities from Old Carco in the
event of liquidation. The health care and henefits of both active employees, retirees and their
spouses and dependents also would have been at risk.

The consequences of liquidation would not have been contined to Old Carco. Its collapse could
have resulted in the failure of other auto manufacturers due to the shared supplier base. The
ripple effects of such a catastrophe would bave been felt in thousands of communities around the
country in all 50 states. According to a research memorandum published November 4, 2008, by
the Center for Automotive Research, 4.5 million peopic depend on the U.S automotive industry.
This memorandum estimates the impact of a domestic auto maker failure to the overall cconomy,
and the result is devastating: 2.3 — 3 million in lost jobs, $275-$400 billion in lost wages, and
$100-8150 billion in lost Government revenue.

This alternate scenario of liquidation is itaportant because it illustrates that, while this
bankruptcy has required paintul concessions from all of Old Carco’s stakeholders, the aiternative
would have had much more painful consequences for employees, retirees, dealers, suppliers, and
creditors (including unsecured tort claimants).

Chrysler Group’s Position Post-Sale

We have previously stated that the goal of the sale of Old Carco’s assets to the new company was
to create a strong, financially sound automotive company serving customers with a broader and
more competitive lincup of environmentally friendly, fuel-efficient, high-quality vchicles and an
equally high level of customer service through an cfficient dealer network. Through the steps
already taken, Chrysler Group is in a position to achieve that goal.

The future of Chrysler Group is undoubtedly challenging, but the company has a real chance not
Jjust to survive, but to thrive. Through the alliance with Fiat, Chrysler Group has access to new
technologics that will allow it to deliver more fucl-efficicnt new products to the American people
and has access to global markets. Funding is available to Chrysler Group to devote to the
development of high-quality vehicles that customers will enjoy driving and want (o buy again.
More than that, Chrysler Group is a strong company with an efficient management structure and
leadership clearly committed to change.

Nonctheless, Chrysler Group faces a tough road ahead. Our economy continues to suffer and
unemployment remains high. Many observers note that we face a few more quarters of slow
economic growth before we will see auto sales improve. In this difticult environment, it is very
important to recognize that legisiation aimed at reversing some of the painful but necessary
actions taken during Old Carco’s bankruptcy will simply take Chrysler back to the future that
Old Carco faced not long ago — and this time, without the option of a purchaser for substantially
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all of its assets. Complete liquidation, with all of its dire consequences, could follow.

We appreciate the opportunity to testify before this subcomumittee today and we look forward 10
answering your questions.

11

Mr. CoHEN. Our final witness to give oral testimony is Mr. Mi-
chael Robinson. Mr. Robinson is Vice President and General Coun-
sel of North America for General Motors and formerly held the

same position for the old General Motors, the one your grandfather
knew.
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Mr. Robinson joined General Motors in 1984 and has held a
number of positions on the legal staff for GM. Before assuming the
North America General Counsel role in 2008, he served as Practice
Area Manager and Managing Attorney, and prior to that he was
Corporate Compliance Officer.

In the 1990’s, he provided counsel to General Motors leadership
on matters involving lobbying and government ethics issues.

I think that may be an oxymoron, but maybe not.

Mr. Robinson, you may proceed with your testimony.

TESTIMONY OF MICHAEL J. ROBINSON, VICE PRESIDENT AND
GENERAL COUNSEL OF NORTH AMERICA, GENERAL MO-
TORS COMPANY, ACCOMPANIED BY HARVEY R. MILLER,
PARTNER, WEIL, GOTSHAL & MANGES LLP

Mr. ROBINSON. Good morning, and thank you, Chairman Cohen
and Ranking Member Franks. I am Michael Robinson, General
Counsel for North America’s GM operations. I have with me and
I appreciate your recognizing, Mr. Chairman, Harvey Miller from
the Weil, Gotshal law firm. Mr. Miller is not making introductory
remarks this morning, but he is here, we hope, to assist the Sub-
committee in answering any questions that they may have that re-
late to bankruptcy, especially the intricacies of bankruptcy.

Mr. Miller represented General Motors in the filing on June 1.
He represented us through the asset sale that took place and is a
renowned expert in the bankruptcy field. So we look forward to
your questions this morning.

Upon the day we emerged from bankruptcy as a new car com-
pany, our President and CEO, Fritz Henderson, said business at
usual at GM is over. The last 100 days have shown everyone, in-
cluding us, that a company not known for quick action can, in fact,
move rather fast.

There are many who contributed to our moving through the
bankruptcy process as quickly as we did. First, the American pub-
lic. I know this has been controversial within a political context,
but without our Nation’s support, we would not have this precious
second chance. We understand our responsibility to the taxpayer,
and we will repay that investment.

Secondly, there are many who have been called upon to make
sacrifices to create a new GM, one that competes, wins, and is prof-
itable for the long run. Behind each action we are taking to re-
invent GM, there is a human story; we recognize that.

As those familiar with bankruptcy law know all too well, this is
a painful process that spares no particular group. This collective
sacrifice was necessary to put GM on a brighter path to long-term
viability and success: to deliver and reduce debt, to operate under
competitive labor agreements, to have manufacturing capacity and
dealer networks that match today’s market realities, and most im-
portantly to continue to design and build winning cars and trucks
with leading technologies.

Let me briefly touch upon a couple of groups that I know are of
particular interest to this Committee and how our restructuring af-
fects them. With respect to GM dealers, we cannot go through this
sweeping transformation without a comparable effort to reshape
our retail dealer network, one which was, frankly, created during



21

the 1950’s and 1960’s before we had the infrastructure of interstate
highways.

We worked very hard to restructure GM’s dealer network as
carefully, responsibly and objectively as we could. It is important
to note that of our approximately 6,000 dealerships in GM’s net-
work, we were able to retain 4,100 of those dealerships. We also
expect another 600 or so dealerships will stay in business as Sat-
urn, Hummer or Saab dealerships if the sale of those brands to
new ownership closes, as we hope it will.

This left us with the hard choice to send wind-down agreements
to about 1,300 dealerships. From the start, we wanted to help these
dealerships wind down their dealerships in an orderly fashion with
a structured financial assistance package that was very beneficial
to them compared to their alternative, that is, where most con-
tracts in bankruptcy are typically rejected with no assistance what-
soever.

GM is providing, in aggregate, nearly $600 million in available
assistance to these dealers, with the first installments, by the way,
having already been paid to these dealers just this past Monday.

With normal dealership attrition factored in, we are building a
profitable business plan for GM, having between 3,600 and 3,800
U.S. GM dealers by the end of year 2010, which, with a retail sales
market of just over 10 million cars and trucks and a conservative
market share assumption, means that the number of units sold per
dealership should nearly double. For dealers, this translates into
greater return on investment, ability to have the best locations and
facilities and the best sales personnel to take care of customers, all
of this is to attract new customers.

Second, a concentrated and highly profitable dealer network will
reduce costs for GM at a time when every dollar really counts.
These cost savings come in two categories. About $2 billion in cost
is in direct dealer support programs, or subsidies that have been
incorporated and accumulated over time to help support the weak-
er parts of our dealer network. These are costs, by the way, that
Toyota does not have. Another $415 million or so in gross fixed cost
savings is the potential here. These cost burdens are just not sus-
tainable as we go forward.

However, even with these changes, GM will have the largest
dealer network in the country, more than any of our competitors,
in our case, 3,800 versus Toyota’s 1,200. This would include an ex-
tensive rural and small town network of 1,500 dealers nationally
in markets where we hold, on average, a 10 percent market share
advantage.

The restructured dealer network, the right number of dealers in
the right locations with the right brands is key to our success.
These dealers are helping to create a viable GM that will preserve
over 200,000 jobs at GM and hundreds of thousands of jobs beyond
that with our direct manufacturing and supplier networks.

In closing, we developed a restructuring plan that meets the high
standards of the President’s auto task force and was approved by
the U.S. Bankruptcy Court that permits us to roll up our sleeves
and get back to work. Now we can place a singular focus on cus-
tomers, cars, and the changes we need to make to our culture to
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succeed. We want to repay the taxpayer as quickly as we can, and
this plan gives us the best chance to do that.

We remain grateful for the government’s support during this crit-
ical time and we promise to continue to be open and transparent
in everything we do every step of the way.

Thank you, Mr. Chairman. I look forward to the questions of the
Committee.

[The prepared statement of Mr. Robinson follows:]
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My name is Michael J. Robinson, and | am Vice President and General Counsel of North
America for General Motors Company. Prior to July 10, | was employed by General
Motors Corporation, then a debtor-in-possession in a bankruptcy case pending in the
United States Bankruptcy Court for the Southern District of New York, in essentially the
same capacity. Thank you for the opportunity to address your Subcommittee on the
topic of the Ramifications of Auto Industry Bankruptcies.

General Motors Corporation filed its bankruptcy petition on June 1, 2009. The
circumstances facing the company at that time are common knowledge, and | will not
elaborate upon them at length. In brief, following the collapse of Lehman Brothers in
September of 2008 and consistent with the substantial dislocation in the credit, housing
and other markets at that time, the demand for vehicles in this country fell to levels not
seen since World War Il. Virtually the entire global automotive industry suffered
substantial operating losses. In that environment, General Motors, which was burdened
with substantial legacy costs, was unable to implement its existing business plan that
provided for funding its transformation through asset sales and access to the credit
markets. But for loans extended by the United States Treasury on December 31, 2008
and afterwards, General Motors Corporation would have had no option but to liquidate
the company, with catastrophic impact upon its employees, dealers, suppliers and the
national economy as a whole.

On February 17, 2009, General Motors Corporation submitted its then current viability
plan to the Automotive Task Force of the U.S. Treasury as required by the outstanding
Loan Agreement. On March 30, President Obama addressed the nation and announced
that the Task Force had determined that the plan was not adequate to assure a viable
enterprise that would be able to pay back the outstanding government loans. The
administration allowed the company sixty days to develop an appropriate plan. Although
the President did not at that time rule out the possibility that the company might
restructure outside the bankruptcy process, he clearly communicated that a bankruptcy
might be necessary and that, in that eventuality, the government would pursue an
accelerated approach. That determination was consistent with the company’s view, as
expressed in the February 17 Viability Plan and elsewhere, that bankruptcy posed
profound risks for any auto manufacturer.

On April 27, 2009, General Motors Corporation launched a bond exchange offer in an
effort to address it's approximately $27 billion of outstanding public debt. When that
exchange offer expired on May 26 without receipt of sufficient tenders to implement the
exchange, the company was left with no alternative to a bankruptcy filing. Moreover,
given the large sums required to finance the transformation of General Motors’ business,
as well as the current state of the capital markets and the outstanding debt to the United
States Treasury, the implementation of any transaction other than liquidation of the
business clearly required an approach fully supported by the government.

After extensive discussions and negotiations with the Automotive Task Force and its
advisors spanning the entire period between March 30 and the end of May, the Board of
Directors of General Motors Corporation approved the commencement of a Chapter 11
bankruptcy case to implement the sale of substantially all of the assets of the company
pursuant to Section 363 of the United States Bankruptcy Code 11 U.S.C. §363to a
purchaser created and funded by the United States Treasury on terms set forth in a
Master Sale and Purchase Agreement negotiated with the Automotive Task Force. The

2
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Board concluded that the Section 363 transaction offered the only alternative to
liquidation of General Motors Corporation and was therefore in the best interests of the
company and all of its economic stakeholders.

On June 1, General Motors Corporation filed for bankruptcy in the United States
Bankruptcy Court for the Southern District of New York, and the case was assigned to
Judge Robert E. Gerber.

Fundamentally, the purpose of Chapter 11 of the Bankruptcy Code is to preserve and
protect, to the extent possible consistent with applicable legal provisions, the value of an
enterprise as a going concern. There is no doubt the bankruptcy of a major corporation
almost inevitably imposes severe hardship on employees, creditors, suppliers,
customers and other interested stakeholders. However, by preserving the value of the
enterprise, Chapter 11 maximizes the value for each constituency.

The bankruptcy of General Motors Corporation amply illustrates these principles. As of
March 31, 2009, as reflected in its last published financial statements, the company had
liabilities exceeding $172 billion. In contrast, the liquidation value of its assets, as
reflected in an affidavit and analysis filed in connection with the Section 363 transaction,
was $6 billion to $10 billion. Furthermore, as of June 1, the company had outstanding
more than $25 billion of secured debt with its assets. As a consequence, in the event of
liquidation unsecured creditors, including dealers, suppliers, employees and customers
would have received no recovery.

The Section 363 sales transaction negotiated with the United States Treasury was the
only viable alternative available to General Motors Corporation to avoid the liquidation
scenario. The terms of its approval by the Bankruptcy Court were the subject of
extensive negotiations with numerous parties, including the National Association of
Attorneys General. As confirmed by Judge Gerber’s finding in his written decision, the
government was the only source of financing for any alternative as well as the only party
that expressed any interest in any acquisition. The basic decision to pursue a sale
transaction reflected a determination by the Automotive Task Force that alternative
approaches, including in particular a traditional Chapter 11 Reorganization Process,
would be unduly risky and expensive for taxpayers. As Judge Gerber stated in his
opinion approving the sale, “[a]s nobody can seriously dispute, the only alternative to an
immediate sale [was] liquidation—a disastrous result for GM’s creditors, its employees,
the suppliers who depend upon on GM for their own existence, and the communities in
which GM operates. In the event of liquidation, creditors now trying to increase their
incremental recoveries would get nothing.”

In exchange for the operating assets of General Motors Corporation, the purchaser
assumed many of the liabilities of the seller necessary to continue the business and
provided 10% of its equity (plus warrants for 15% more) to the seller for ultimate
distribution to creditors. Thus, the 363 transaction was highly favorable to the
stakeholders of General Motors Corporation. As a result of the 363 transaction,
hundreds of thousands of jobs at GM and its suppliers and dealers were preserved. The
GM dealer and supplier network was largely preserved. The fundamental viability of the
US automotive industry was preserved. Even creditor and other constituencies that will
not have a relationship with the purchaser going forward can expect to receive a
substantial recovery through the equity to be distributed through the bankruptcy process,
depending on the success of General Motors Company. In liquidation, which was the
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only available alternative, various creditor constituencies would have received nothing.
Although bankruptcy is necessarily a painful process, GM’s bankruptcy accomplished
the statutory purpose of preserving the value of the assets to the benefit of all
constituencies.

Inevitably, given the size and scope of economic interests at stake, not all parties have
been fully satisfied with the outcome of the bankruptcy process. As an initial matter,
some have criticized the decision to sell assets instead of pursuing a traditional Chapter
11 reorganization process for General Motors Corporation. However, as Judge Gerber
found, the use of Section 383 to sell assets in circumstances like those that faced the
company is well established. The company lacked financing for an extended bankruptcy
case, which presented numerous significant risks. It broke no new ground to pursue a
sale of the business on an expedited basis. Again, the Court said it best:

Neither the Code, nor the caselaw. . . requires waiting for the plan confirmation to
take its course when the inevitable consequence would be liquidation.
Bankruptcy courts have the power to authorize sales of assets at a time when
there still is value to preserve—to prevent the death of the patient on the
operating table”

Nor is it in any sense unusual that the purchaser chose to assume certain obligations of
General Motors Corporation but not others. The government sponsored purchaser, like
any purchaser, had an interest in maintaining the business relationships with employees,
suppliers, dealers and customers necessary to continue the business as a viable
enterprise moving forward. In the negotiations leading up to the transaction, it pursued
an express philosophy emphasizing a willingness to assume obligations necessary to
the successful operation of the purchasing entity, but not other obligations. In Judge
Gerber’s words, “[a]rrangements that will be made by the Purchaser do not affect the
distribution of the Debtor’s property, and will address wholly different needs and
concerns—arrangements that the Purchaser needs to create a new GM that will be lean
and healthy enough to survive.”

Nevertheless, | take this opportunity to briefly address some of the specific concerns
expressed regarding the 363 sale.

The impact of the bankruptcy on dealers has received considerable attention. Dealer
restructuring was an essential aspect of GM’s viability plan. A strong dealer body is vital
to the enterprise. Nevertheless, dealer restructuring is quite painful — for the company,
for our customers, and especially for our dealers. GM'’s current dealer network was
largely established in the late 1940s and ‘50s, before the U.S. Interstate Highway system
was built. Because of our long operating history and existing dealer locations, many
dealerships now operate in outdated facilities that are no longer located where they can
best serve our customers. Many of our dealers operate businesses that have been in
their families for generations.

Unfortunately, times have changed. In particular, virtually every knowledgeable
observer of the automotive industry has long expressed the view that General Motors
had tooc many dealers. With the current economic crisis, GM no longer had the luxury of
relying on the evolutionary approach to address the dealer network pursued in recent
years. Indeed, the direction we received from Congress, the current and previous
Administrations, the Automotive Task Force, and countless industry analysts and
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pundits, was clear and to the point: to remain viable, GM needed to enact a dramatic
restructuring, with speed, across all parts of our business. Prior to the bankruptcy filing,
GM had roughly 6,000 dealerships in the U.S., compared to 1,240 for Toyota and 3,358
for Ford. Going forward, General Motors Company will still have more dealerships than
any of our competitors, including Toyota, Honda, Nissan, Ford or Chrysler.

In recent years, many GM dealers could not earn enough profit to renovate their facilities
and retain top-tier sales and service staffs. At the same time, the company sustained
very substantial costs to support an uncompetitive network. A right-sized dealer network
built around strong dealers will allow us to drastically reduce, and in some case
eliminate, many direct dealer support programs — programs such as the incentives paid
to the dealer, factory wholesale floorplan support, and the one percent market support
for each vehicle. In the long run, the reductions in direct dealer support will result in
annual savings of over $2 billion. Dealer network reductions will also save an estimated
$415 million per year in structural cost savings — items like local advertising assistance,
service and training, and information technology systems. In total, the dealer
restructuring should result in approximate savings of over $2.5 billion per year. Atthe
same time, a strong and profitable dealer network can provide the industry’'s best
customer service and enhance the image of our four remaining brands: Chevrolet,
Cadillac, Buick and GMC. GM'’s remaining dealerships will be better positioned to serve
their current GM customers, while aggressively marketing to take sales from
competitors.

It is well established that debtors in bankruptcy are entitled to reject unfavorable
contracts that are a burden on their business. Nevertheless, the company did not
pursue this approach as its preferred option. Instead, GM developed a unique wind-
down process that we believe is considerably more favorable to dealers. It started with a
thorough analysis of every GM dealer in every market throughout the U.S. to assess
individual market requirements and dealer performance, which focused on critical
objective criteria. The company carefully considered our dealer network coverage in
rural areas and small towns versus urban/suburban markets, taking great pains to
ensure that minority dealers were considered equitably and proportionally in our
process. In fact, the percentage of minority dealers overall may actually increase slightly
after the consolidation is completed.

After identifying dealers that would not be retained in the GM dealer network, GM offered
such dealers wind-down agreements which, when accepted, permits them to remain in
business until October 2010 — the expiration date of their current dealer agreement — to
facilitate the disposition of vehicle inventories and provision of warranty service to
customers. This allows dealers to exit their businesses in an orderly fashion — for the
benefit of GM, our dealers and our customers. The wind-down agreements also offered
some financial assistance to smooth that process. In the aggregate, this will be about
$600 million. GM notified dealers about our planning as soon as possible — on May 15,
in most cases. While this process is far from painless, we think it is far preferable to an
abrupt termination. GM also implemented an appeals process, reviewing approximately
900 appeal requests to date, and acted favorably on 70 to date.

By reducing the number of GM dealers, our remaining dealers will see increased sales
throughput at more competitive levels. This will provide a greater return on their
investment, especially in metropolitan markets. They will be able to retain top sales and
service talent, invest in their facilities and focus more resources on selling vehicles to
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people who don’t currently own a GM car or truck. Most importantly, they will be able to
improve the overall customer experience and retain current customers.

Another aspect of the bankruptcy that has been the subject of comment is its effect on
personal injury claims. Like all motor vehicle manufacturers, General Motors
Corporation was subject to product liability claims by individuals injured in accidents
involving GM products.

As a threshold matter, like every other creditor constituency, product liability claimants
benefit substantially from the Section 363 transaction. In a liquidation of General Motors
Corporation, they would likely have received no recovery. Moreover, subsequent to the
commencement of GM’s bankruptcy filing, the government sponsored purchaser agreed
to also assume responsibility for claims that may arise by reason of future accidents
involving vehicles manufactured and sold earlier. This was consistent with the
Automotive Tasks Force’s basic philosophy of accepting responsibility for obligations
tied to and supportive of the future operation of the acquired business.

The purchaser did not assume responsibility for existing claims or categories of claims
that do not arise from the performance of vehicles. These would include claims alleged
to arise from asbestos exposure and other miscellaneous claims. Obviously, the
company is sympathetic to injured persons, regardless of the merit of their individual
claims. However, to the extent claims have merit, they give rise to general unsecured
claims against the bankrupt entity, to be satisfied on a pro rata basis with other claims
out of available proceeds of the sale. This represents the straightforward application of
basic bankruptcy law to the prevailing circumstances.

A number of concerns have been expressed about the use of Section 363 of the
Bankruptcy Code to protect the purchaser from successor liability under state law.
Ultimately this presents a question of law, which we believe was correctly decided by
Judge Gerber in the GM bankruptcy case, following decisions rendered by both the
Bankruptcy Court and United States Court of Appeals for the Second Circuit in the
Chrysler Chapter 11 case and other consistent opinions. However, there is also a strong
level of common sense underlying this outcome. In the Section 363 transaction, the
government funded purchaser provided financial support and consideration that
substantially exceeded the objective value of the assets acquired, to the benefit of all
creditors. Tort claimants, like all other creditors, will receive substantial benefit from that
consideration under a Chapter 11 liquidating plan that will need to be approved as
appropriate by the Bankruptcy Court. To permit such claimants to also pursue the
purchasing entity would, in effect, require the purchaser to pay twice, to the benefit of a
single class of creditors and to the detriment of all others.

Finally, | would like to comment briefly on environmental issues related to the Section
363 transaction. Under the relevant agreements and the terms of the Sale Approval
Order, new General Motors Company has assumed the legal obligations that flow with
properties it has acquired. With respect to properties that remain with the Chapter 11
debtor, the government has provided substantial funding, with a budget of $1,175,000 to
support administrative and wind down costs including environmental remediation.
Accordingly, the debtor’s remedial obligations should be appropriately discharged.

In conclusion, bankruptcy is always an unfortunate event and we recognize and regret
the hardships it has imposed upon many. However, with the support of the United

6
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States government, General Motors Corporation was able to implement a speedy
process which preserved and enhanced the value of its assets to the substantial benefit
of the national economy and all of the economic stakeholders. In short, the system
worked. We are grateful to the government for its assistance and | appreciate the
opportunity to address you today.

| look forward to your questions.
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Mr. CoOHEN. Thank you for your testimony, Mr. Robinson.

And you did recognize Mr. Miller, whom we have had before our
Committee before. But Mr. Miller is always kind of different in his

testimony. The last time, because of airplanes, he wasn’t able to be

here; so we had his picture and his voice. Now we have had him
in person, but not testifying—but his great gray matter with us, so

we appreciate that.
Mr. MiLLER. Thank you, Mr. Chairman.
[The prepared statement of Mr. Miller follows:]

PREPARED STATEMENT OF HARVEY R. MILLER
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Harvey R. Miller
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of the

House of Representatives Committee on the Judiciary

111th Congress, 1st Session
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“Ramifications of Auto Industry Bankruptcies, Part I11”

July 22, 2009

! Senior Partner, Weil, Gotshal & Manges LLP, New York, New York. The views expressed in this testimony are
expressed solely on behalf of myself and not on behalf of any other person or entity.
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1 greatly appreciate the opportunity to testify in these oversight hearings as to the
actions taken by General Motors Corporation (“GM”) in connection with GM’s commencing
cases under chapter 11 of the Bankruptcy Code and the role the United States Government
played in connection with the chapter 11 cases, including the decision to close certain GM
dealerships.

1 am a practicing attorney and senior member of the international law firm of
Weil, Gotshal & Manges LLP (“WGM?”) that maintains its principal office in New York, New
York. For the past 50 years,” 1 have specialized in matters relating to debtor-creditor
relationships with an emphasis on restructuring, rehabilitating, and reorganizing distressed
business entities. 1 created the Business Finance and Restructuring group at WGM. 1 have
represented debtors, secured and unsecured creditors, trustees, and creditors’ committees and
have served as a trustee in cases under the Securities Investor Protection Act of 1970 (15 U.S.C.
78aaa el seq.).

1 am currently an Adjunct Professor of Law at the New York University School of
Law, where 1 have taught a seminar on chapter 11 bankruptcy and reorganization law since 1975.
1 also am an Adjunct Lecturer in Law at Columbia Law School, Columbia University, where 1
have taught a course on Corporate Reorganization and Bankruptcy Law for the past ten years.

1t is my understanding that the Subcommittee is desirous of understanding the
circumstances concerning the commencement of chapter 11 cases by GM, its restructuring

efforts, the decision to restructure its dealer network, and the role that the United States

2 During the period of Sepiember 1, 2002 o March, 2007, Twas a Vice Chairman and Managing Dircclor of
Greenhill & Co., LLC, an investment banking firm located in New York, New York.

* Since approximately 1973, T have been a conferee and member of the National Bankruptcy Conference and T also
am a fellow of the American College of Bankruptcy.
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Govermnment has played in the chapter 11 cases. |am certain that a review of the economic
realities and circumstances that precipitated the commencement of GM’s chapter 11 cases and
the sale of substantially all of GM’s viable assets to a U.S. Treasury-sponsored entity pursuant to
section 363(b) of the United States Bankruptcy Code, 11 U.S.C. § 101 ef seq., will demonstrate
that the sale and the restructuring that resulted, including the adjustment of the dealer network,

was in the best interests of all economic stakeholders as well as the public interest.

The Events Leading Up to the Commencement of General Motors’ Chapter 11 Cases

In December 2008, GM was confronted with a crisis situation as its liquidity dried
up. Despite its efforts to alleviate its growing illiquidity, the consequences of the collapse of
Lehman Brothers Holdings Inc. in September 2008 caused a freezing of the credit markets. Asa
result, GM had to turn to the only available source of liquidity, i.e., the United States
Government, and more specifically, the United States Department of the Treasury (“U.S.
Treasury”), to prevent the immediate shutdown and liquidation of this huge, American-based
enterprise. The federal government/U.S. Treasury recognized there was a compelling need to
finance GM’s ongoing operations. Accordingly, it entered into a Loan and Security Agreement
with GM on December 31, 2008 (“LSA”), which anticipated an emergency secured loan and
advance in the aggregate amount of $13.4 billion. At the time the first advance of $4 billion was
made on December 31, 2008 pursuant to the LSA, it appeared to be the belief of the U.S.
Treasury that the loans would be repaid as GM achieved the milestones provided for in the LSA.

Unfortunately, as 2009 progressed, the economic circumstances deteriorated,
particularly as they related to the automotive industry. Sales continued to deteriorate, and
liquidity remained a major problem. In short order, the entire $13.4 billion was drawn down, but

nevertheless, was insufficient to enable the continuation of GM’s operations. Although the LSA
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required GM to develop a proposal to transform its business and demonstrate future viability, it
was ultimately determined that the viability plan GM submitted to the automobile task force
appointed by President Obama (“Presidential Task Force” or “Automobile Task Force™) was not
sufficient for GM to attain sustainability and ultimately profits. President Obama announced on
March 30, 2009 that the viability plan did not justify a substantial new investment of taxpayer
dollars.

The crisis continued as the Presidential Task Force became intensely involved in
the affairs of the automotive industry. Consistent with its obligations, GM honed its viability
plan to meet the directives of its largest secured creditor and provide a deeper and faster
restructuring of its business.

Once again, economic circumstances pre-ordained GM’s actions. lts efforts to
avoid the consequences of seeking relief under the Bankruptcy Code were in vain as a proposed
debt for equity bond exchange was rejected by bondholders. The terms of this public exchange
offer had been the subject of extensive negotiations between GM and the U.S. Treasury. When
the exchange offer was launched, GM understood that at least 90% of the aggregate principal
amount of outstanding bonds were required to be tendered in order to achieve a sufficient level
of debt reduction to meet the viability requirement. On May 26, 2009, the exchange offer
expired without achieving this threshold of required tendered acceptances.

To avoid a shutdown and termination of GM’s business, GM needed to borrow,
and the U.S. Treasury loaned and advanced, an additional $6 billion. June 1, 2009 was
established as a watershed date for an effective plan to restructure the business of GM. As that
date approached, it became clear that GM had no alternative but to initiate chapter 11 cases to

maintain the going concern value of its assets. In doing so, GM and the U.S. Treasury had the

(%)
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benefit of the results that had been achieved in the chapter 11 cases that had been initiated by

Chrysler LLC and its affiliates on April 30, 2009.

The Chapter 11 Process and the Reduction in Dealerships

The essence of restructuring is to preserve going concern values and create a
viable economic unit. This process typically involves the contraction of the overall business
enterprise of a chapter 11 debtor to its core business and the concomitant elimination of
operations, facilities, executory contracts, and unexpired leases that provide no benefit or
contribution to ongoing future viability. This is the normal process that occurs in the
restructuring and reorganizing of a chapter 11 debtor.

GM’s chapter 11 cases were more complex and difficult given the nature of GM’s
business and its dependency on consumers. It was the almost universal opinion that a traditional
chapter 11 case would not be successful as consumers would be hesitant and ultimately decline
to purchase cars and trucks manufactured by a company in chapter 11 with an uncertain future.
Consumers seek reliability and value when they purchase an automobile or truck. Consumers
are concerned about residual value, replacement parts, warranty obligations, servicing, and
maintenance of the manufacturers’ products, all of which are critical to the preservation of the
value of the assets. To preserve this value and instill confidence on the part of consumers, speed
was of the essence.

Regrettably, bankruptcy reorganization is a zero-sum game. Tt has dual
objectives: (i) creating a viable economic unit and (ii) providing recoveries to those creditors
that have a cognizable economic stake in the assets based on the value of the debtor. Chapter 11
bankruptcy entails a determination of reorganization value, which is sometimes referred to as the

going concern value of the debtor entity.
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The only feasible manner of preserving GM’s going concern value was to propose
and implement a sale of all of GM’s viable assets pursuant to section 363(b) of the Bankruptcy
Code (363 Transaction™). Specifically, the 363 Transaction was designed to continue the
business represented by the assets that were sold that will make the U.S. Treasury-sponsored
purchaser (sometimes referred to as “New GM,” now the General Motors Company), a linchpin
of the domestic automotive industry so that the United States can once again assume its place as
the domicile of one of the leading automotive manufacturers in the world. The 363 Transaction
provided the only means for GM to preserve and maximize the value, viability, and continuation
of GM’s survivable business and, by extension, preserve and provide jobs for GM’s employees
and its dependent supplier entities, and enhance the interests of all such economic stakeholders.
Notably, the 363 Transaction was only made possible because it was a critical element of the
objective adopted by the United States Government to preserve the domestic automotive
industry, avoid systemic failure in the automotive industry and other sectors of the economy, as
well as offer hope for hundreds of other businesses and their thousands of employees that supply
or otherwise are dependent on GM.

The purchaser of assets pursuant to a section 363(b) sale typically plays a
dominant role. The purchaser’s objective generally is to acquire a viable business. Therefore,
the purchaser determines which assets it will purchase and which liabilities it will assume that
will contribute to the future success of the business to be created. Section 363(b) sales are the
daily grist of bankruptcy courts. In today’s economic environment, secured creditors usually
dominate the sale process as they possess the largest economic stake. The U.S. Treasury, as
GM’s largest secured creditor as well as GM’s post-chapter 11 financier to the extent of $33.3

billion, acted as any other secured creditor would in selecting the assets it would purchase and
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liabilities it would assume, and the terms and conditions under which it would purchase the
assets. This was the only manner in which the going concern value of the assets that were being
purchased could be preserved for the benefit of the direct economic stakeholders, including
GM’s 235,000 employees worldwide, that includes 91,000 domestic employees, the overall
supplier industry, and its employees.

No purchaser of assets of a chapter 11 debtor would purchase assets that would
not contribute to the ultimate success of the successor business using the purchased assets. 1t
was incumbent on GM to provide an attractive package of assets to the U.S. Treasury-sponsored
purchaser. As stated by Mr. Michael J. Robinson, the Vice President of GM’s North American
operations, in order to achieve economic viability, a condition precedent for the U.S. Treasury-
sponsored purchaser, GM had to analyze its dealer network in conjunction with representatives
of the Presidential Task Force to determine the best way in which to make New GM a viable,
profitable Original Equipment Manufacturer. It was patent that a leaner, more profitable dealer
network with higher annual vehicle sales per dealership was critical to reducing GM’s staggering
dealer support costs and creating an economically viable New GM. The failure to achieve the
objective of a viable economic business would have imposed on the U.S. Treasury-sponsored
purchaser unsupportable obligations that would continue some of the problems that caused the
demise of Old GM and might cause the failure of New GM and an even worse catastrophe.

GM conducted a comprehensive, objective, and quantitative evaluation of each
dealership, including, among other things, minimum sales thresholds, customer satisfaction
indices, working capital needs, profitability, whether a dealership sold competing non-GM
brands, dealership location, and other market factors. The substantial majority of GM’s dealers

were offered Participation Agreements, which provided for their dealership franchise agreements
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to be assumed and assigned to New GM, subject to certain modifications. Over 99% of the
dealers that were offered Participation Agreements signed and returned such agreements.

The remaining dealers that were not offered Participation Agreements were not to
be retained as part of the dealer network of New GM. Nevertheless, GM did not seek to abruptly
reject and terminate their dealer franchise agreements with these dealers. Instead, GM offered
these dealers the opportunity to accept Wind-Down Agreements which provided such dealers
with substantial monetary payments and allowed them to remain in business until October 2010
and sell down their inventories in an orderly fashion while continuing to provide warranty and
other services to their customers with the continued support of New GM. The Wind-Down
Agreements were designed to help minimize the financial and other hardships that would have
been associated with an immediate rejection and shutdown of the dealerships. Indeed, GM
provided a review process that could be initiated by aggrieved dealers. As of the beginning of
July 2009, over 845 dealers initiated such review, and GM did reverse at least 60 decisions and
agreed to retain such dealers. Not surprisingly, over 98% of such dealers accepted and executed

the Wind-Down Agreements.

Conclusion

Chapter 11 is not a painless process. It results in losses and hardships to many
constituencies. But, as Congress recognized when it enacted the United States Bankruptcy Code,
it is in the best interests of the nation to provide a process for distressed businesses to preserve
and protect going concern values and enable restructured businesses to go on and achieve
success. The negative effects of the contraction of the number of dealers as well as the liabilities
not assumed by the U.S. Treasury-sponsored purchaser have to be balanced with the fact that the

363 Transaction permitted thousands of dealerships to survive while providing an orderly wind-
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down of those dealerships not being retained and enabled the rehabilitation of a business that
hundreds of thousands rely upon for their survival. GM did everything in its power to provide a
soft landing for discontinued dealers by helping to ease the disruptions and financial hardships
that would otherwise result from an abrupt shutdown and rejection of its dealer contracts. It
would have been foolhardy for the U.S. Treasury-sponsored purchaser to purchase assets and
operate a business with the same burdens that caused the demise of GM. Indeed, it would have
resulted in a failure of the U.S. Treasury to protect the ability to recover the taxpayers’
investments in New GM. The alternative to the exercise of the sound business judgment by GM
and the U.S. Treasury-sponsored purchaser would have been the liquidation of GM — and a//
dealerships would have terminated, including the thousands of dealerships that otherwise are
continuing to operate and prosper under New GM.

Once again, | want to express my appreciation for the opportunity extended by the

Subcommittee to testify at this Hearing.
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Mr. CoHEN. Thank you. A great reputation in the bankruptcy
litigation area.

I will now recognize myself for questioning, and we will be lim-
ited to the 5-minute rule as well. I would first like to ask Mr. Rob-
inson.
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There were some questions in the opening statement by the
Ranking Member about bankruptcy and how this came about and
all the capitalism, socialism, et cetera.

Why did General Motors come to the United States Government,
President Bush at the time, and say, Please help us? What were
the causes in the economy that caused General Motors to come to
this position?

Mr. ROBINSON. First of all, Mr. Chairman, I don’t mean to argue
with Mr. Franks, but we are capitalists. I can assure you of that.

Secondly, we—as the facts have been revealed through various
processes, hearings in front of Congress and, of course, in the bank-
ruptcy court itself, there were no other options. The capital mar-
kets had dried up. We had no other opportunities

Mr. CoHEN. The capital markets dried up. You couldn’t get bor-
rowed money?

Mr. ROBINSON. There was no way to borrow money.

Mr. COHEN. Something happened during the previous Adminis-
tration where they didn’t have regulations or something, and the
country was about to go kerflooey?

Mr. ROBINSON. I don’t think of it in terms of Administrations; I
think of it in terms of the financial markets. But, yes, during the
2008 economic crisis, the financial market crisis, the housing crisis,
there were sufficient reasons for the market to have done what it
did; but the practical fact of the matter is, there was no capital
from which we could sustain the business.

Mr. COHEN. And these conditions also affected dealerships, right?
Certain dealerships would have had problems because they couldn’t
access to capital and financing?

Mr. ROBINSON. It affected everybody.

Mr. CoHEN. Ms. Van Der Wiele and Mr. Orr, with Chrysler, we
have a situation in the mid-South area, greater Memphis area,
with a minority dealer. They had financial problems because they
couldn’t get financing, et cetera.

I spoke to you yesterday and asked you about minorities that are
affected. While I am concerned, indeed, about all minorities, in the
particular situation in my jurisdiction, as an African American
dealer, is there a different effect among African American dealers
than there was with either Latino men or women in terms of
Chrysler?

Mr. ORR. Mr. Chairman, there was no effect in terms of any of
the traditional minority categories with regard to our rejection de-
cision for minority dealers. In fact, it is exactly the same whether
you are a minority dealer or a mainstream dealer.

Mr. COHEN. So you are saying the percentages are exactly the
same?

Mr. ORR. The percentages are exactly the same. Seventy-five per-
cent of our dealers were saved; 25 percent of our dealers, unfortu-
nately, we had to reject. The exact percentages regarding those
numbers are the same for minorities.

Mr. COHEN. The same for African Americans?

Mr. ORR. The same for African Americans.

Mr. CoHEN. Okay.

Mr. Robinson, is it the same thing for you?
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Mr. ROBINSON. Pretty much, Mr. Chairman. Our ratios are a lit-
tle bit different. Actually, in an incremental way, the minority pop-
ulation of our dealerships actually fared better than the general
population of our dealerships. I think the percentage was—80 per-
cent, I think, of our minority dealer population will remain after
the 1,300 or so dealers get the wind-downs completed, and I think
76 percent of our overall dealer population survives that process.

Mr. COHEN. Mr. Miller, welcome. The issue of tort liability is one
that is before this Committee and one that we will be hearing
about. GM, separate from Chrysler, is accepting certain liability,
but only for post-petition tort claims.

Why not pre-petition tort claims?

Mr. MILLER. The question, Mr. Chairman, related to the assumed
liabilities that the purchaser would undertake as part of the asset
sale. There was a substantial negotiation with the U.S. Treasury
representatives and the auto task force in connection with the
product liability claims. And as you must know, during the course
of the hearings before the Bankruptcy Court, there was a com-
promise agreed to in which the assumption of product liability
claims was greatly increased.

It was a question of survivability of the successor corporation or
business.

Mr. CoHEN. You think that that would have been in jeopardy if
they would have accepted the pre-petitioned tort claims? Is it that
great of a potential

Mr. MILLER. Mr. Chairman, it is a question of how many liabil-
ities does the purchaser assume without going into that dangerous
area of being not feasible as a business operation.

As pointed out by my colleague, my learned friend Professor
Baird, in his statement, there is no assurance of feasibility or suc-
cess, even now after this sale; and you are on a very difficult path.
As Mr. Robinson said, bankruptcy is painful and you have to draw
the line at some place.

Mr. COHEN. Professor Baird also suggested that tort claims, if I
quote him, are among those that should be protected with a super-
priority lien.

Mr. MILLER. I understand that, Mr. Chairman. And the problem
with creating super-priority liens is when do you stop doing that?
And if you create enough super-priority liens, there can never be
a bankruptcy reorganization, because you will never be able to sus-
tain the cost of that restructuring process.

Mr. COHEN. Let me give myself a few extra seconds here to ask
you this.

In your long experience, in most cases where there are large
bankruptcies like this—and there is a question about civil—doesn’t
most of the liability still attach or is the liability extinguished for
tort claims?

Mr. MILLER. In most cases, the liability for tort claimants is ex-
tinguished; it remains with the old company in the context of a sec-
tion 363 sale.

If it is a traditional Chapter 11 in which there is a plan of reor-
ganization and it is a negotiation over a long process, it may be dif-
ferent because of the bargaining. You have to take into account the
assets you are dealing with.




40

In the context of GM and, I assume, Chrysler you are dealing
with a wasting asset. If you compare, for example—if I can refer
to the Delphi case, which is about to enter its fourth year of bank-
ruptey if it doesn’t come out, you had a company that went into
Chapter 11. At the time it went in, there was a substantial basis
to think that that company was solvent. During the course of the
bankruptcy, it has turned into an insolvent company—in fact, ad-
ministratively insolvent.

So that a traditional Chapter 11 in the context of the economic
circumstances we are in today is not feasible for a large company.

Mr. CoHEN. Thank you, Mr. Miller.

I now recognize the Ranking Member of the Subcommittee for 5
minutes, Mr. Franks.

Mr. FRANKS. Thank you, Mr. Chairman.

Ms. Van Der Wiele, I might go ahead and address this both to
you and Mr. Orr. As I understand it, there was a significant effort
on the part of the Chrysler earlier on, when they began to see some
of the dealers have—tell the dealers that they were going to have
to be terminated, that you tried to use some of the Treasury money
to assist them and that there was some resistance on the part of
Treasury to that end; is that correct?

Mr. ORR. Mr. Franks, I am not exactly sure to what you are re-
ferring. You are talking about the early stages of the bankruptcy?

Mr. FRANKS. Yes. From the Treasury itself, that there was a re-
sistance in the bankruptcy process where you tried to—in the proc-
ess that you tried to help some of your dealers, much the same way
as Mr. Robinson has said, where General Motors made some efforts
to assist them, that you also tried to do the same thing and that
there was resistance on the part of the Treasury; is that correct?

Mr. ORrR. I think I know to what you are referring, Mr. Franks.

Actually, we received support of Treasury in trying to help our
dealers. In the case we recognized that some of our dealers were
going to have problems obviously with bankruptcy filing and our
financier, where two-thirds of our dealers—Chrysler Financial an-
nounced on the date that we filed, April 30, that they would no
longer be providing wholesale financing to our dealers. We had
begun on April 23 to go back and seek alternative wholesale financ-
ing—ironically, through GMAC—to benefit our dealers for whole-
sale flooring; and we also put in place in the case a structure, a
reallocation program, that assisted our dealers with reallocating
the inventory, the vehicles that they had on their lots, to other
dealers that were going forward.

The reality is that Treasury was somewhat supportive in our ef-
forts to do that and recognizing that it was for the benefit of both
the dealers that were rejected and the dealers that would be—75
percent going forward that would be assumed.

Mr. FRANKS. If the airline companies came to you now and asked
you, what were the worst things and the most political things to
which the President and the auto task force subjected Chrysler
since it became involved—I know it is a very loaded question, but
I hope you will be as candid as you can.

What would you try to redirect the airlines’ focus on? What
would you warn them about? What would you say, be careful here,
be careful there?
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Mr. ORR. Well, honestly, Mr. Chairman, my role as counsel to the
company was focus on the legal doctrine, the law and the case law.

The political aspects, I will leave to—another day to someone
else.

Mr. FRANKS. Let me shift gears.

Mr. Robinson, if the airlines came to you and asked what things
the Administration and the auto task force had done that most
harmed your ability to raise private capital or attract private own-
ership, going forward, what would you tell them?

Mr. ROBINSON. Well, I wouldn’t—I wouldn’t get into a political
discussion, quite frankly. I think the reality for us is that there
was a benefit to us, quite frankly, in some of the objectivity with
which the task force took the task of evaluating our business plan
and forcing us to take harder looks at some things that we needed
to do to be successful in the long term.

So, to the contrary, I didn’t view this—my exposure to it, any-
way—as not a political process so much as it was an objectivity ex-
ercise with some soul searching from the outside.

Mr. FRANKS. So your perspective is that the government’s—of the
things that they pressured you or didn’t pressure you to do, is all
objective; and it all worked out perfectly for you?

Mr. ROBINSON. I think we made the business decisions we had
to make without any political interference.

Mr. FRANKS. Does that include firing of Mr. Wagoner and the
purging of your board? Do you think that was a good thing?

Mr. ROBINSON. I didn’t have anything to do with it. I will tell you
I heard the testimony yesterday and I accept it for what it is.

Mr. Wagoner is somebody I know personally. I know what kind
of person he is.

But I also heard the criticism that we didn’t move fast enough,
far enough and aggressively enough; and I accept the criticism of
the Treasury for what it was.

Mr. FRANKS. As a capitalist, does it concern you that government
can come in and fire your CEO and purge your board? Does that
not concern you some?

Mr. ROBINSON. Well, we—we don’t intend to be in the business
of being run by the government. I think the government has made
it clear they want us to be successful so they can get out of the car
business as an investor. So we want to oblige them as soon as we
can.

Mr. FRANKS. I don’t want to be too insistent, but I mean, I be-
lieve you when you say you want to be a capitalist. I really do.

But obviously this has put you in a compromised position. And
I am sorry that it has, because I do think that the gas prices and
some of the pressure in capital markets made impossible cir-
cumstances for a lot of you.

But the fact remains that our government has come in and
seized a lot of power there. If we can’t come to that conclusion to-
gether, we are on a different planet. And I am sure that it has to
concern you some that capitalism is challenged here in this way for
government, as in other socialist environments, has tried to exert
force over the economic mechanisms.

Does that not concern you as a capitalist?
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Mr. ROBINSON. Going to the government for a loan was not our
first choice. We were in the position we were in because there were
no other capital markets available to us. And having been through
this process, I think we have made most of the opportunity that
has been given to us.

It is what it is, sir.

Mr. FRANKS. Thank you, Mr. Robinson.

I yield back, Mr. Chairman.

Mr. CoHEN. Thank you, Mr. Franks.

I would now like to recognize the gentleman from Michigan, the
distinguished Chairman of this Committee, Mr. Conyers.

Mr. CONYERS. Thanks, Chairman Cohen.

The interesting thing about these hearings is that you get testi-
mony all over the spectrum. We get it. I just hope that you leaders
here in the first panel can just stay quietly around to listen to
some of the other testimony.

The dealers are going to be hollering their heads off about this.
I want you to examine with us some of the unfairness and some
things that may be able to be rectified. So I don’t want you to, you
know, leave the room and go to your commercial flights, but that
you stick around with us and let’s wade through this hearing
today. I think it is pretty important.

I notice that my colleague, Carolyn Cheeks Kilpatrick, is here. I
am sorry that she can’t ask any questions. She knows how strict
the rules are in Judiciary.

Ms. KILPATRICK. I accept them.

Mr. CONYERS. And, of course, Sheila Jackson Lee is always
a}Il'ound, and under these circumstances, she can’t even say any-
thing.

So here is what I am trying to do. Here is what I am trying to
get out of these two excellent hearings that have been held. Is
there any way we can cushion some of the problems of the accident
victims, of the dealers themselves, of the suppliers? Are there some
strategies that we can consider that are not legislative? We are not
trying to pass some more laws in this.

How open are you to—all four of you on this panel, to that kind
of a concept?

Mr. CoHEN. Can we get a witness?

Ms. VaN DER WIELE. Mr. Chairman, I think that certainly—as
it respects the dealers, I think that there is a good possibility to
have discussions in a nonlegislative context. I believe that Mr.
Press, who has testified here before, has initiated some of those
discussions; and we support continuing those discussions.

Mr. ROBINSON. Mr. Chairman, General Motors—as accelerated as
all this timing has been for all of us, General Motors has engaged
the dealers as Chrysler has, through the NADA in particular. We
think there are a lot of possibilities available to us. We have been
very interested in having those discussions move forward.

We have got a number of ideas to do things in addition to the
things we have already been done, which is, quite frankly, a lot be-
yond what normal bankruptcy would allow us to do; and we are
certainly interested in sitting at the table with the representatives
of NADA and talking, in addition, with any individual dealers that
have an individual point of view about their circumstances.
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We have had an appeals process to address some of the concerns
that Chairman Conyers has mentioned. We have attempted to soft-
en the blow with wind-down dealers, with a substantial financial
package, some of which they have already received; and others
have asked if they can accelerate that process.

We have actually had a few dealers in the last couple of weeks
ask if they can get the wind-down package although they were of-
fered continuation agreements. I think we have had nine or ten of
those that have come to my attention.

So we are trying to work with the dealers. We will do that and
continue to do that, but we have to work through a mechanism
that allows us to deal with the entire dealer population; and we
prefer that to be NADA.

Thank you, sir.

Mr. CONYERS. Mr. Orr, Chrysler has taken a little harder line in
the kind of discussion that I am outlining. You folks have termi-
nated your dealers, period, and up here on the panel we are begin-
ning to distinguish—and this is not unusual, but even after Trent
Franks went into this great soliloquy about Chrysler, you guys are
toeing a tougher line.

Can you look at this with us? And maybe as you listen to some
of the other discussion from the scholars and the dealers, maybe
we can loosen up a little bit.

Mr. ORR. Mr. Chairman, on behalf of Old Carco, our approach
was necessitated by a little bit of a difference in terms of both the
structure of our dealer relationship—Chrysler had legacy per-
petuity agreements; that is, they did not terminate on a certain
date, they went on and on and on. The only time to reject those
agreements was in the course of the bankruptcy pursuant to sec-
tion 365 of the Bankruptcy Code.

In addition, our purchase was with a ancillary third-party pur-
chaser, Fiat Group, now New Chrysler. We don’t even own the
name anymore; we are called Old Carco. So under the terms of our
purchase agreement, our purchaser had the right to select which
assets, including those assets in the dealer network it chose to pur-
chase.

So the structure of our deal was a little bit different, and perhaps
that results somewhat in the perception that we are taking a little
bit harder line. Our requirements in both the naming of our pur-
chaser and the nature of our transaction were different.

However, to the extent Ms. Van Der Wiele has spoken on behalf
of the new company, I think there is some commonality in terms
of an expression going forward with the new company. It would not
benefit dealers to talk to me. We are Old Carco. We do not manu-
facture cars. They are rejected dealers on my behalf.

Mr. CoNYERS. Well, so you were legally forced to take what ap-
pears to be a little bit tougher stance than this wind-down. I hope
you are right. I hope the discussion bears up the position that you
are sharing with us today.

Mr. OrRR. Well, respectfully, Mr. Chairman, I believe the case
law, both Lionel and Bildisco, regarding rejection and the obliga-
tion of the debtor to exercise its fiduciary duty regarding burden-
some contracts, was substantiated both by the Bankruptcy Court,
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the Second Circuit Court of Appeals, and implied by the U.S. Su-
preme Court’s implicit rejection issue of stay into our transaction.

In fact, of the 789 dealers that Old Carco rejected, only one deal-
er has taken an appeal of the rejection order opinion, and that ap-
peal is pending.

Mr. CoNYERS. I know that, but citing all of these authorities that
you had to be tough doesn’t change my position at all.

Mr. ORR. I understand. I understand.

Ms. VAN DER WIELE. Mr. Chairman, if I could point out, Chrys-
ler Group, the new company, has made an effort to provide a soft
landing to the rejected dealers. It has taken its promise to redis-
tribute all of the vehicle inventory, parts, and special tools; and as
I said before, it is willing to discuss some type of nonlegislative so-
lution, and it has already offered to dealers the opportunity to pro-
vide total transparency in the dealer selection process for that indi-
vidual dealer. And in addition to that, it is willing to consider a
dealer for further business opportunities with Chrysler Group.

Mr. CONYERS. Mr. Chairman, just concluding, if you pulled us all
in a back room after these hearings—and we have all heard each
other in the way that this is going on—and you brought in coffee
and locked the door, I think we could work something out that is
considerably more favorable to the people that are going to have to
feel this pain.

And T just want all of you to know that that is where we are all
coming from. We would include Kilpatrick and Jackson Lee and ev-
erybody—and Coble and, of course, Trent Franks, by all means—
and we could probably get somewhere, maybe sandwiches later on
after the coffee runs out.

Mr. IssA. I will do the sandwiches.

Mr. CoHEN. Thank you, Mr. Chairman. I appreciate the sugges-
tion.

I would like—before I recognize Mr. Jordan who, I think, will be
next on the questioning, I would like it if the four of you would be
kind enough to stay, if you can, after your panel to hear the next
panel, and possibly come—because Starbucks is being ordered. But
if you could stay, it might be very helpful to hear the testimony,
et cetera.

Mr. Jordan, you are recognized for 5 minutes.

Mr. JORDAN. Thank you, Mr. Chairman. I want to thank the wit-
nesses for being here today and thank you for the role your respec-
tive companies have played in the United States of America.

My dad, a 30-year worker at General Motors in Dayton, Ohio,
put three kids through college working for that company, so we do
appreciate that.

But I want to go, Mr. Robinson, back to where my colleague, Mr.
Franks, was with his questioning, this interaction between the task
force and General Motors.

Mr. Bloom went to great lengths yesterday to describe that, to
say that General Motors makes decisions about how the company
operates, not the auto task force, even though—as Mr. Franks
pointed out, even though the former CEO was told to take a hike
by the government, even though the government is the majority
owner of the company, even though the government controls the
board, even though Fritz Henderson said 2 weeks ago in an inter-
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view that he is on a, quote, “short leash” in running the company
and has to deal with the task force on a regular basis.

You seemed to indicate that you agreed with Mr. Bloom’s depic-
tion of how that interaction takes place. Give me your thoughts on
how that works out, because I think a lot of Americans, a lot of tax-
payers, who now own the company, would look at the facts and say,
it looks like these 10 guys on the auto task force, who have no ex-
perience in the auto dealer business, no experience in the auto
manufacturing business, are actually running the company.

Mr. ROBINSON. Well, the best way I could answer that, Congress-
man, is that in my experience—and I am not in every conversation,
by any means; I certainly am not. But my understanding from the
people that are in a lot of the conversations that have taken place
over time is that the description he gave you is a very accurate de-
scription of the way I understand it has worked.

Mr. JORDAN. Isn’t it true that the auto task force had to sign off
on the restructuring plan, so in the end they gave the thumbs up
or thumbs down to the plan that included which dealerships would
be closed, which dealerships would remain open, and just as impor-
tantly which manufacturing facilities would be closed and which
ones would remain open?

Mr. ROBINSON. Well, you have asked a couple of questions that
contradict each other in terms of what the answer would be that
I give you.

They absolutely reviewed the restructuring plan in the aggre-
gate. There is no question about that. To my knowledge, they did
not review individual dealerships. They did not review individual
plants.

Mr. JORDAN. But that is my point. Same difference. If they are
going to sign off on the whole plan, which includes which facilities
are going to close on the manufacturing side and which dealerships
are going to close, which are going to stay open, they, in effect,
made a decision on the final restructuring plan. Is that right?

Mr. ROBINSON. They looked at aggregate numbers as far as I can
tell. I don’t think they say individual

Mr. JORDAN. Let me ask you this question. Were there previous
plans submitted to the task force?

Mr. ROBINSON. I believe so, yes. We had a February 17 mandate
to provide a plan to the task force——

Mr. JORDAN. How many plans were before the task force?

Mr. ROBINSON. At least two, one on February 17 and then one
subsequent to the President’s comments on March 30, that was
provided to the task force consistent with the President’s direction.

Mr. JORDAN. So the first plan that comes before the auto task
force, they said, We don’t like this?

Mr. ROBINSON. Correct.

Mr. JORDAN. And there could have been dealerships in that plan,
manufacturing facilities in that plan that were slated to stay open
that in the subsequent plan, the final plan, the one adopted that
are now closed?

Mr. ROBINSON. That is mathematically true.

Mr. JORDAN. Is there—can the public have access to that first re-
structuring plan? Is that public knowledge?
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Mr. ROBINSON. No it is not. It is confidential business informa-
tion.

Mr. JORDAN. So the taxpayers who are now paying for the com-
pany, we may have had, in fact—and this is back to the point. If
GM is running the affairs, the first plan that was submitted to the
task force could, in fact, have included for example the GM manu-
facturing facility in the Fourth District of Ohio in Mansfield, it
could have said that facility should stay open and the auto task
force says, We are saying no to that plan?

Mr. ROBINSON. I don’t know whether it did or it didn’t. But it
could have. I don’t know.

Mr. JORDAN. Do you think that is some information that the tax-
pa);ers of the country would like to see and should have a right to
see?

Mr. ROBINSON. I can’t answer that, but I can tell you

Mr. JORDAN. I know there are a lot of people in Mansfield, Ohio,
a lot of people I have the privilege of representing, who would like
to see that.

Mr. ROBINSON. I can certainly understand that, sir. But I can tell
you this: that our own management, confronted with the rejection
of that initial plan, came to the conclusion the government was
right in forcing us to take another hard look——

Mr. JORDAN. Of course they are right. They are paying the bill.
You had to come to that conclusion. It is the same conclusion that
Kent Lewis came to when Ben Bernanke and Hank Paulson told
him, You either go through with the Merrill Lynch acquisition or
you are gone and your board is gone.

You have to come to that conclusion. That is why it is important
for the public to be able see what took place, what was in that first
restructuring plan—a great example of the fact that the auto task
force is running the company; it is not GM who is running the com-
pany.

Mr. ROBINSON. I would have to disagree with you, sir, on that.
I understand your point——

Mr. JORDAN. But the facts, I think, support my conclusion.

Mr. ROBINSON. Well, the fact is that they provided a level of ob-
jectivity in reviewing a plan that we thought was adequate, and
they pointed out the inadequacy of it which——

Mr. JORDAN. A level of objectivity from 10 guys who had never
been in auto manufacturing, had never been in the auto dealership
business.

This is the problem when you start down this road where you
have this kind of unprecedented involvement of the government in
the private sector, back to Mr. Franks’ important point that he
made in his opening statement.

Mr. COHEN. Mr. Miller, do you seek recognition to respond?

Mr. MILLER. If I might, Mr. Chairman, I would like to add some
perspective to the concept of capitalism and private capital. Mr.
Franks referred to Mr. Wagoner’s departure.

You have to remember the government was a creditor for, I be-
lieve, about $19.4 billion as a secured creditor. The government
acted in the same manner as any secured creditor in a distressed
situation; and it is not unusual in those situations for the secured
creditor in that situation to say, we have lost confidence in the
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CEO. And in many of those situations what happens is, either the
CEO is retired or a chief restructuring officer is appointed at the
suggestion of the secured creditor. And that is just normal debtor/
creditor relationships, and it is the secured creditor who has larg-
est economic stake.

And when you look at a company like GM, which had $19.4 bil-
lion of outstanding secured debt, the ability to get any kind of addi-
tional capital—nobody would lend money unless it could prime the
government. And putting aside the fact that there was no private
capital, since Lehman went down, from September 15 on through
the balance of the year and into 2009, what was being done was
not the government acting as this great 1,800-pound gorilla, or
whatever you want to call it; it was a secured creditor trying to
protect its economic investment in this company.

Thank you, Mr. Chairman.

Mr. JOHNSON. Would the gentleman yield?

Mr. CoHEN. The Chairman always recognizes the distinguished
gentleman from Georgia.

Mr. JOHNSON. Thank you, Mr. Chairman. And again I appreciate
your holding this hearing.

I wanted to ask you, sir, do you believe that the auto manufac-
turers had to be bailed out by the taxpayers of the United States
of America? Was that a good decision or was it a bad decision?

Mr. JORDAN. If you are asking if I supported the bailout, I did
not. I did not vote for the initial $700 billion bailout which—the
funds were taken from that to give that, so I did not support that.

Mr. JOHNSON. Let me ask you about the auto bailout, auto manu-
facturers’ bailout. Do you think, in retrospect, that that was a
worthwhile endeavor for the taxpayers?

Mr. JORDAN. Again, I did not support that legislation either.

Mr. JOHNSON. All right. So you would have supported just letting
our manufacturing base in this country, the auto makers, just sim-
ply go out of business

Mr. IssAa. Mr. Chairman, could I have regular order, please.

Mr. CoHEN. I think that is probably a pretty good idea at this
point. We should take advantage of our witnesses.

Thank you, Mr. Johnson.

Mr. JOHNSON. I would yield back

Mr. CoHEN. I would now like to recognize Mr. Maffei from the
great State of New York for 5 minutes.

Mr. MAFFEIL. Thank you, Mr. Chairman. And as one of the lead
sponsors of one of the proposals addressing the auto dealers’ con-
cerns, H.R. 2743, the Automobile Dealer Restoration Rights Act, I
want to thank you again, and the Chairman of the full Committee
and the Ranking Member, as well, for being willing to hold these
hearings. And I want to thank the witnesses especially for coming.

Yesterday it was quite interesting with Mr. Bloom. He mentioned
a number of things. One thing he did was he did at one point char-
acterize where the National Automobile Dealers Association was on
one issue that they take issue with, and I did want to, by unani-
mous consent, submit to the record just a news release they have,
just stating their view on that particular comment.

Mr. Chairman, I submit the statement into the record.

Mr. CoHEN. Without objection.
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[The information referred to follows:]

FOR IMMEDIATE RELEASE
July 21, 2009

NADA Response to Comments by the Head of the
White House Auto Task Force

WASHINGTON (July 21, 2009} — Today’s characterization by the head of the White House Auto Task
Force with regard to the position of the National Automobile Dealers Association (NADA} on the
question of dealer cuts is inaccurate. In comments at a hearing before the House Judiciary Commercial
and Administrative Law Subcommittee, Ron Bloom maintained that NADA’s only point of contention
was the speed of dealer cuts. Not true. NADA is on record as consistently disagreeing with the idea of
drastic cuts in the number of auto dealers. Auto dealers are independent business owners, entrepreneurs
who invest millions of dollars in land, facilities, vehicle inventory, parts, training and employees. It is the
dealer who should decide, based on market conditions, when to exit the business. Since dealers cost
automakers next to nothing in overhead expenses, cutting dealers at this time does nothing to make either
GM or Chrysler more viable.

NADA’s position on the issue of dealer cuts has been outlined on numerous occasions, including in
multiple meetings with the Auto Task Force. These positions were also stated publicly in an Open Letter
1o President Obama that was published in major newspapers around the country (see attached).

Here’s a partial list of other occasious when NADA voiced its strong opposition to dealer cuts:

e June 12 - Press release: NADA Welcomes Congressional Oversight of Dealership Closures

e June 10 - Press release: NADA Applauds Congressional Efforts to Restore Dealer Rights

e May 23 - NADA asks all dealers to contact their U.S. Representatives to urge them to
cosponsor H.R. 2743 and S. 1304, the “Automobile Dealer Restoration Rights Act.”

* May 13 - Dealers and dealer association executives from around the country converge on Capitol
Hill to impress upon lawmakers that the drastic, rapid dealer cuts demanded by the President’s
auto industry task force will have a detrimental effect on automakers, the economy and the
country... NADA press release: "Auto Dealers Are Urging Congress to ntervene With the Obama
Administration to Oppose Drastic Dealer Cuts”

Contact:

David Hyatt

Vice President

NADA Public Affairs
(703) 821-7120

(202) 281-4550 mobile
dhvatt@nada.org

Mr. MAFFEL Thank you.

On the question of the auto companies, we asked him, several
Members asked him about what the rationale was for needing to
do the reductions. I asked him whether it was the policy of the Ad-
ministration that the dealer cuts needed to be done; and if they
had not been done, then the companies would not have been viable.
He did not directly answer that question; he simply said it was a
part of the whole package.
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I do believe, as I pointed out in yesterday’s hearing, that there
has been a lack of transparency and a lack of consultation with the
dealers in the means by which Chrysler and GM have chosen to de-
cide which franchise agreements to reject. And I still believe there
is a lot of confusion as to how the closing of these dealerships, hun-
dreds across the country, will be financially beneficial to the two
auto companies.

It seems to me that although there might be some long-run cost
savings that the automobile companies provided these dealer net-
works over time in a way to lower their costs. And most of the
costs, as I mentioned yesterday, the employees, the rent or the
mortgage, a lot of—the equipment is all dealt with—the dealers all
do that.

So I do want to ask our witnesses, both Ms. Van Der Wiele and
Mr. Robinson, and I will start with Mr. Robinson. Can you describe
in terms that Members of Congress can understand, and their con-
stituents, how reducing these dealer networks this substantially
makes General Motors more viable?

Mr. ROBINSON. Mr. Maffei, I would break it down into two cat-
egories. And I know from your comments about Mr. Bloom’s re-
marks yesterday, you are not interested in hearing a lot of detail
about financial analysis. But I will tell you as a matter of fact over
time, because of the inefficiencies in the network and a host of rea-
sons, there are a bunch of built-in costs that have accumulated
over time for General Motors that one of our competitors, Toyota,
doesn’t have.

Mr. MAFFEL Actually, on the contrary, Mr. Robinson. At least
some example; I would be happy to hear actually some real specific
examples.

Mr. ROBINSON. Let me give you an example. In terms of the
brand equity that we are trying to protect and develop here—and
that is really what drives this, because without successful brands
we are not going to be successful with this second chance we have
been given. So the driving force is to build brand equity and be suc-
cessful that way.

One of the symptoms of a weak brand is subsidizing at the dis-
tribution network. Now, we have done it in various forms and we
can provide you with an overall breakout of basic categories of ex-
pense. But, for instance, we have a 1 percent program with our
dealers where, essentially, for all the revenue we receive on the
sale of cars, the dealers get back 1 percent because the weaknesses
in the network have required that over time. We provide dealers
with other subsidy supports on advertising and various programs
that, quite frankly, Toyota doesn’t have to engage in.

From my perspective—and I am not an expert on marketing, I
am a lawyer. But from my perspective, this falls in much the same
category as the things we had to do with our labor agreements, for
instance, to get our costs comparable to Toyota to be competitive.

But let me give you another example that is more concrete than
talking about numbers. The City of Cleveland is an example that
comes to mind. We sell the same number of vehicles, more or less,
than Toyota in that marketplace, about 9,000. For Chevrolet 9,000,
the same for Toyota. They have 5 dealers, we have 14 dealers. The
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weaknesses that that generates in our dealer distribution network
are profound and need to be fixed.

We have other weaknesses in rural markets, as well, with deal-
ers that aren’t meeting standards. And we have tried to help these
dealers with, as you know, these wind-down agreements.

But from my perspective as a lawyer in dealing with the folks
that are trying to fix the business, it is a brand issue, and the deal-
ers are a symptom. The weaknesses in the dealer network are real-
ly a symptom of the brand issue.

Mr. MAFFEL. Thank you, Mr. Robinson. I would point out that
UAW, in terms of labor agreements and indeed the creditors, were
included in discussions that the dealer networks never were, at
least not until recently.

I ask the Committee’s indulgence that I just let Ms. Van Der
Wiele to just address my question.

Ms. VAN DER WIELE. Thank you, Mr. Congressman. Going for-
ward, the new Chrysler Group LLC will reduce the number of over-
lapping products. We are moving forward from 27 nameplates cov-
ering 13 product segments in the 2007 calendar year, to a target
20 nameplates covering 17 segments by the 2013 calendar year.
Fewer nameplates with better product and customer market cov-
erage will help improve the overall return on our product capital
investment. This means that dealers need to have all three of our
brands under one roof in order to offer a full range of products and
to optimize their profit potential.

I have some examples here of lost revenue and costs associated
with discontinued dealers: product engineering and development
for sister vehicles.

Mr. MAFFEIL. Ms. Van Der Wiele, I am already out of time. Why
don’t we just submit that? We can submit that to the record.

But I would caution you that that doesn’t really answer my ques-
tion in a way that I can explain to any of my constituents. And
that is part of the problem here.

Anyway, I yield back the time that I have already used up.

Mr. CoHEN. Thank you.

Mr. Coble from North Carolina, you are recognized for 5 minutes,
sir.

Mr. CoBLE. Thank you, Mr. Chairman.

Witnesses, thank you all for being here with us today. I had to
momentarily leave, so this may have already been covered, but let
me put a two-part question to Mr. Robinson and/or Mr. Miller.

If you would, Mr. Robinson, explain the significant distinctions
between the Chrysler plan and the GM plan on the one hand.

And, secondly, I have cosponsored H.R. 2743 and 2794, which
were introduced by Representatives Maffei and LaTourette. Both
bills came to me strong, with a strong endorsement of the Auto
Dealers Association in North Carolina.

Explain, if you will, to me the dealership wind-down process, in-
cluding in your bankruptcy plan; and also, if either of these two
bills is enacted, how that would affect the dealerships that partici-
pate in the process.

Mr. ROBINSON. Congressman Coble, I will answer the second
question first, if that is okay, because I have some concerns about
that.
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I mentioned earlier in my testimony that General Motors has a
plan to allow for a soft landing for these wind-down dealers. The
first installment on that wind-down plan—by the way, 99 percent
of the dealers that were given the notification that they had this
opportunity signed up for it. That was approved by the bankruptcy
court. The bankruptcy court concluded these are not coercion con-
tracts. That is in the language of the sale order.

And, by the way, just so you know, there were originally some
objections by 45 State attorneys general in the process of looking
at the sale process. They withdrew their objection, and they accept-
ed the fact that these wind-down agreements are not coercive as
part of the language of the sale order.

I can’t talk to Chrysler’s program. I can only tell you about ours.
I have concerns about the legislation in this respect. We could have
a nice constitutional argument, constitutional law argument about
a lot of the issues that it raises, but a practical issue for me is this:
We have already started making payments to dealers, according to
the terms of the wind-down, to this point in the neighborhood of
$150 million. Dealers are coming to us now saying: “Can you accel-
erate the process? I have sold down my inventory. I would like to
get out of this business and terminate my dealership. You didn’t
terminate me, but I would like to terminate my dealership arrange-
ment with you. Can you provide the rest of the money?”

And we want to honor those requests. We have had probably 25
or so to this point. I don’t know as I sit here what the consequences
will be for dealers, for us, if Congress passes a law that says we
have to take these dealers back. We will obviously comply with
whatever the ultimate ruling on the law is, but I am confused as
to what this is going to do to a lot of people that have received a
lot of money from us at this point.

Mr. CoBLE. And how about the first question?

Mr. ROBINSON. The first question on the difference is I can talk
about our program of wind-down. And the dealers basically, for any
new car in inventory, if they have gotten a wind-down agreement
from us for any franchise, it is $1,000 per vehicle. Plus, if it is a
complete wind-down of their operation, 8 months of rent coverage,
whatever they say it is based on their financial statements. We are
not quibbling with them about the rent factor.

Mr. CoBLE. I thank you for that, Mr. Robinson.

Ms. Van Der Wiele and/or Mr. Orr, let’s shift to your situation.
Why did not you all at Chrysler include a dealership wind-down
similar to the GM proposal? Obviously there was a good reason; I
would just like to know what it is.

Mr. ORR. Mr. Coble, the nature, as I mentioned before, the na-
ture of the dealership agreements at Chrysler were essentially per-
petuity agreements that went on and on. We did not have term
agreements that would expire, and it was necessary for us and our
debtor, pursuant to our master transaction agreement, our pur-
chase and sale agreement, to make a determination about what as-
sets we would reject and pass on to our purchaser. That necessarily
included a reduction in dealer network.

In fact, the testimony in the court below, both by the purchaser,
was that the analyses—the dealer network needed to be downsized.
Three of the dealer witnesses in the case below testified that there
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were too many dealers at Chrysler. They testified that there are
economies of scale and efficiencies for consolidation of our dealer
networks. These are the witnesses of the dealers objecting to our
sale. And they also testified that there would be increased sales to
the remaining dealers through winding down the network.

So the decision made economic sense, both increasing the prob-
ability of gaining market share and what the industry calls
through-put, which is basically sale of cars, that was required by
our purchase and sale agreement. And frankly, Mr. Congressman,
we did not have the cash on hand to institute the type of program
that would require wind-down and payout of certain benefits to our
dealers.

Mr. CoBLE. Thank you, sir.

Mr. Robinson, in your testimony you indicated there were certain
costs that were not borne by Toyota. What were those costs?

Mr. ROBINSON. Well, part of it, sir, is an arrangement we have
created with the dealers where we flow money back to the dealer-
ships for advertising purposes and things like that. And that is
quite a sum of money. It is probably half—I haven’t got the figures
in front of me, but it is probably half of the $2 billion or so associ-
ated with that. There are other fixed costs associated with the size
of this dealer network to the tune of another $400 or so million.
The total cost that is associated with this series of accumulated
subsidies is about $2.5 billion.

Mr. CoBLE. I thank you. I see my time has expired. Thank you,
gentlemen, for being with us. Mr. Chairman, I yield back.

Mr. CoHEN. I thank the gentleman for his questions. I now recog-
nize the gentleman from Georgia, the Subcommittee Chairman, Mr.
Hank Johnson.

Mr. JOHNSON. Thank you, Mr. Chairman.

You know, the taxpayers have spent—and some would say in-
vested—$60 b11110n in bailout money for the automobile manufac-
turers. And I myself think that was a much better way to go than
to allow our manufacturing base to wither away. Doom was im-
pending.

And so it is understandable that you would take your last resort,
which is to go to the government and ask for money. And that was
the practical reality of things. What would we do? Would we just
do nothing? We certainly couldn’t do that.

So with this $60 billion investment in the companies, the Amer-
ican people deserve aggressive protection as to how that money
would be spent and the effects of corporate decisions, including
things like corporate bonuses. And if there is someone at the com-
pany who is not equipped to lead the companies into the future,
then they certainly need to come out.

And taxpayers are the ones that are represented by the govern-
ment, and the government thus has a role to play in overseeing the
$60 billion investment. You know, it is not meddling in the affairs
of the companies, it is just wise and pursuant business decisions
being made by, he government which never desired to be an auto-
mobile business.

And so I will ask, though, from the representatives from GM and
Chrysler, the amount of cars sold by Chrysler, Ford, and GM has
decreased over time. And, now, about 3 years ago Ford, I guess,
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saw things coming; they mortgaged the company to the tune of, I
believe, about $18 billion, and they have been able to avoid asking
for any taxpayer bailout money.

GM, which had the most market share, did not escape that fate,
and neither did Chrysler, who is coming back for the, actually, I
think second time over the last 30 years or so for a bailout.

And so meanwhile, the domestic automobile manufacturers are
victims of a declining market, and Ford has been able to weather
the storm. In fact, Chrysler and GM went bankrupt. Ford never did
go bankrupt.

Now, Ford does not have a program of closing dealerships, but
GM and Chrysler do. Now, is that difference a result of basic mis-
management, wrong decision-making by the folks at GM and
Chrysler? I mean, how could we account for it?

Mr. CoHEN. Mr. Johnson asked: Did Ford have a better idea?
Can anybody tell us?

Mr. ROBINSON. I will try to answer your question, Congressman,
this way. I can’t speak for why Ford did what it did when they did
it. I do know, from what I can read in the trade publications, that
they did have an extensive dealership network program that pre-
ceded where we are today. Their dealer count is going to be in the
neighborhood of where we are, when we are done with our pro-
gram.

Why didn’t we do what they did 3 years ago? I can’t answer that
question. I don’t think anybody foresaw 3 years ago the environ-
ment that we would be in at the end of 2008, quite frankly. If they
did what they did to monetize their assets at a time when they did
it, I am sure they had good reasons for it. I am not sure they saw
the economic tsunami any more clearly than anybody else, but they
must have had good business reasons for doing what they did.

Ms. VAN DER WIELE. Yes, Mr. Congressman. I also can’t speak
to Ford’s decision-making, but what I can do is put the dealership
issue in perspective. And that is, between 1990 and 2007, the aver-
age number of new vehicles sold in the United States was 16 mil-
lion. This year, they are projecting no more than 10.1 million.

So, obviously, all the auto companies, particularly those that
have—the Big Three that have the legacy dealerships had to re-
duce the size in order to cope with the drastically lowered sales vol-
ume.

Mr. JOHNSON. Is it true that Ford sales has a lower market share
than GM or Chrysler? Is that true or is that false? And if it does,
then isn’t it a fact, then, that GM going down to the number of
Ford dealerships, the number of dealerships that Ford relies upon,
wouldn’t that cancel out that argument that we are just simply
going down to the number of dealerships that Ford has?

And I appreciate the Chairman’s allowing me to just exceed the
time, and this will be my last question.

Mr. ROBINSON. Congressman, we will still have more dealerships,
I believe, than Ford. If you look at the difference in our market
share, I don’t think it is proportional to the difference in the num-
ber of dealers we have or have had up to this point time, where
we have had over 6,000 versus the difference in our market share.
Again, that is a lawyer’s reaction to a market analysis question, so
bear with me.
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Mr. CoOHEN. Thank you, sir.

Mr. Issa from California is recognized for 5 minutes—or even a
few seconds further.

Mr. IssA. Perhaps. Thank you, Mr. Chairman.

Mr. Miller, you had an analysis earlier about what an ordinary
creditor would do; right?

Mr. MILLER. An ordinary secured creditor, sir.

Mr. IssA. So for going $3.8 plus-or-minus billion of DIP financing
in Chrysler, that wouldn’t be routine, would it?

Mr. MILLER. The amount is very substantial. The question is, if
you have an outstanding secured creditor, the ability to get DIP fi-
nancing—as we call it—nobody would do it unless you could prime
the existing secured creditor. So that eliminates the possibility of
getting DIP financing. And also, the amount——

Mr. IssA. No. In the case of Chrysler, the Federal Government
has simply walked away from a portion of the money it loaned in
the transaction at the time of sale.

Mr. MILLER. I wouldn’t say that they walked away. They took an
equity interest. And that is exactly almost the same thing that has
been done in GM. The new GM——

Mr. Issa. Why take equity and forgive debt? Why not keep the
debt and forget the equity?

Mr. MILLER. Because the new company, the successor, the pur-
chaser, whatever you want to call it, cannot service that debt. That
is the recognition that you had to—you have a smaller company.
Its ability to service its leverage ratio has to be consistent with
what the market will appreciate. The hope is that someday these
companies will be able to go into the private market and get fi-
nancing. And so you can’t be overleveraged.

That is why debtors—in many situations, including the auto-
mobile companies, secured creditors will exchange debt for equity
in the hope that the successor company will be viable and profit-
able.

Mr. IssA. Well, I appreciate that. But Chrysler reeks of the gov-
ernment deciding what they wanted to do without much consider-
atiocrll to their original charter under the TARP, the money they
used.

Mr. Robinson, is General Motors as committed as Chrysler, the
new Chrysler Corporation, seems to be in her statements that they
will provide, if you will, somewhat of a first—and correct me if I
am wrong, ma’am—a right of first refusal to those displaced deal-
ers in future considerations? I heard it pretty profoundly that you
wanted to make business opportunities available to them.

Ms. VAN DER WIELE. Yes. I don’t think I used the term “right
of first refusal.”

Mr. Issa. Right. I realize it was less than that.

Is General Motors committed to recognize that the dealers who
lost their dealerships lost them to dealers that got the value that
was once theirs delivered to the dealer across town? Is General Mo-
tors equally committed to finding innovative ways to accomplish
that for dealers who could meet criteria in the future for whatever
opportunities become available?

Mr. ROBINSON. Congressman, I would put that specific proposal
on the list of things that we would be prepared to sit down across
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the table and work out with the NADA and their membership. Our
intent is not to go back into places that we have had to exercise—
go through this wind-down process.

I hope we have that problem 2, 3, 4 years from now, that things
turn around, the markets are stronger, the opportunities are great-
er. But I think on behalf of the company, I can commit that we are
very interested in having that conversation with the authorized
representatives of the dealer body.

Mr. IssAa. And Ms. Van Der Wiele and Mr. Robinson.

Mr. ROBINSON. And I would call it a right of first proposal.

Mr. IssA. That is fine.

The second point I want to make sure that both of you are will-
ing to commit to is the dealers that lost their dealerships, by and
large, no matter what you say on the wind-down, they got screwed.
They got less in the wind-down than the value of their dealerships
before your bankruptcies caused them to lose their dealership. Is
there any argument there here today?

You don’t have to use my particular parochial term, but they got
less than the fair value in an ordinary market. Isn’t that true?

Ms. VAN DER WIELE. I don’t know specifics. But I can say that
the dealers, like all other stakeholders, had to accept less than they
would have anticipated but for the bankruptcy situation. But it
wasn’t just the dealers.

Mr. IssA. Let’s make sure we are clear here. They were protected
by State franchise. They had an asset which they had purchased;
in many cases, they had purchased the right—the exclusive right
in an area to sell a Chrysler, a Dodge, a Jeep, to sell a Chevy, a
Pontiac, some of them.

Mr. ROBINSON. Oldsmobiles, too.

Mr. IssA. But they had purchased that. And that was diminished
to zero, other than whatever compensation you gave them. Is that
a fair statement, that that purchase right was eliminated?

Mr. RoBINSON. Well, I would agree, Congressman. They couldn’t
sell a franchise at the point they received the wind-down agree-
ment and signed up for the program. In some cases the dealers,
quite frankly, may be doing better with the wind-down agreement
than they would have if they otherwise didn’t get the wind-down.

Mr. IssA. That would be a rare case, I suspect.

Let me ask one or two quick follow-ups. In the case of a dealer
who purchased a dealership and has a loan from one of your fi-
nance arms, particularly in the case of General Motors, so they
have a liability that is offsetting the asset they purchased.

Why in the world shouldn’t we envision here on the dais that
they can essentially default without personal guarantees? Because
one taking from one part of your company to another is, in fact, a
fair offset, even though technically under bankruptcy it isn’t.

When we are sitting up here looking at a flaw in the bankruptcy
system, if I have a dealer who owes 4.5 or 5.5 or 6.5 million to
GMAC and they have taken the dealership, and the wind-down is
not 4.5 million, it is not offsetting, why shouldn’t they be able to
say: “Here’s my building. It is your problem,” and be able to say
“You can’t go after my personal guarantee, because in fact an arm
of the very entity took it?”
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Now, there are not a lot of those, but there are some where it
is literally two parts of your company.

Mr. ROBINSON. Mr. Miller may be closer to this than I am at this
point, but, quite frankly, GMAC was once upon a time a wholly
owned subsidiary of General Motors. It is not, and we own less
than 10 percent.

Mr. IssA. I appreciate all of that. But taxpayer money went into
turning around both of your companies and forgiven for stock. My
question is: Shouldn’t we on the dais find a solution for those deal-
ers who essentially have been screwed by the bankruptcy system?
And I apologize for using that word twice, but I don’t know a more
accurate term than when billions of dollars go to taking care of
making sure that your entities are going concerns, and in a sense
they get no better, perhaps worse, of a deal than they would other-
wise.

I am looking at car deals around the country—I am sure there
are many more examples than I presently know about—who are
going to lose their homes because the asset they had was wiped out
in bankruptcy and their liability is to the very group that said,
“Buy the dealership, we will carry back this loan.”

And you may say it is only 10 percent today, but you had an ef-
fective control at the time the deal was made. That is why the rela-
tionship was created, why they didn’t go to some other bank. Gen-
eral Motors—to a lesser extent Chrysler—was in the business of if
you wanted a dealer, you helped him with the financing.

I am only asking, Do you think that we should consider; not, Do
you have the power to do it?

Mr. RoBINSON. That is a policy consideration that I would think
the Subcommittee would want to take a look at; but I can’t answer
the question any differently than that, sir.

Mr. COHEN. The gentleman’s time has expired.

Does Mr. Sherman seek recognition? You are recognized for 5
minutes.

Mr. SHERMAN. First—and other questioners may have done this.
I guess I will address this to the vice president of Chrysler. Why
is it thought to be in the automobile company’s interest to have
fewer sellers charging a higher margin for your product when those
in other businesses seem to want the smallest possible gap between
what the manufacturer gets paid and what the consumer pays?

Ms. VAN DER WIELE. Mr. Congressman, I can answer that in a
general fashion, although with your permission I think my col-
league could provide more specificity than I can.

Mr. ORR. Mr. Sherman, if I may. Much has been made about why
don’t we have more dealers, “Why would you want to reduce your
dealer network? It seems to me you are reducing the outlets for
selling your product. It doesn’t make sense.”

Automobiles are not Starbucks, which, by the way, is reducing its
profile, and automobiles are not yogurt.

Mr. SHERMAN. Starbucks is reducing because they have to pay
the people behind the counter. You had this dealer network at no
cost.

Mr. ORR. But understandably, Congressman, respectfully, the ef-
ficiencies involved in having too many outlets actually at some
level can reduce your ability to sell cars. The analysis for us, mean-
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ing Chrysler, in terms of making its decision, was that in order for
the company to go forward, saving 75 percent of its dealer network
and reducing 25 percent of its dealer network would yield greater
efficiencies to the dealers, allow those dealers to sell more car
themselves, and thereby increase their capital profile and surviv-
ability, and allow the company to sell more cars through those
dealers because of overarching marketing concerns in specific mar-
keting pools.

Mr. SHERMAN. What particularly concerns me is the statements
made, if not by Chrysler then by GM, is that one of the things you
are seeking is a larger margin, a bigger gap between the manufac-
turer’s price and what the consumer pays. And it is quite possible
that if consumers pay an extra 100 or 200 bucks, because they
can’t play one dealer off against another, that that will be to the
benefit of the manufacturer of—maybe it works better, but it does
mean that people in my district and all our districts are paying a
few hundred bucks more for a car because you can’t pit one dealer
off against another.

Shifting to the legal issue, though. It is my understanding that
in bankruptcy the claims of general creditors can be wiped out and
the claim of these dealers to a franchise was just such a general
claim. And, that in fact it would have been legal in bankruptcy for
you to have voided all the franchises, and then—I don’t know who
would have paid for them, but then you could have sold them
again. I don’t know who would have paid you for them.

But would that have been legal under bankruptcy, instead of just
voiding some franchises, voiding them all?

Mr. ORR. Mr. Sherman, section 365 of the Bankruptcy Code does
allow you to terminate burdensome contract leases. It is a require-
ment of that code that in exercising that judgment, there is a ben-
efit to the debtor. In exercising the judgment

Mr. SHERMAN. Well, clearly, there are some good franchises. If
you could have canceled the one on Van Nuys Boulevard and then
sold it, you would have made some money.

Mr. ORR. Well, perhaps, Mr. Sherman. But we made the decision
not to cancel all the franchises; 75 percent, comprising almost 85
percent of our sales, we retained, recognizing that we needed our
dealerships under the existing agreements.

The concept is you have to balance the potential benefit to the
debtor against the potential—not the harm to the dealer, but the
potential harm to the debtor. We don’t sell our franchise agree-
ments. That is somewhat of a misperception. Dealers are awarded
contracts and they capitalize their businesses, but we do not sell
franchises.

Mr. SHERMAN. So you just awarded franchises to those you
thought could do a good job, and they didn’t write you a check as
part of that award?

Mr. ORR. They do not write the company a check, but they do
have to capitalize the business. They have marketing, they have fi-
nance, so on and so forth.

Mr. SHERMAN. Needless to say, good to explore the law with you,
was once a summer associate with your firm. But the idea

Mr. ORR. Glad you remember us, Congressman.
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Mr. SHERMAN. But the idea of canceling dealer franchises was
more an exploration of what the law is or could be, not any busi-
ness advice for you. I yield back.

Mr. CoHEN. Thank you. We are almost at the slosh and cutoff.
But before we get there, we are going to give the Ranking Member
a minute for mea culpas.

Mr. FRANKS. I just wanted to point out, Mr. Chairman, I have
been pretty hard on these guys here today. And while I believe ev-
erything I have said, I think it is important to realize that there
were two giant things that caused the bankruptcies to occur. One
was an increase in the gasoline prices that had an impact on your
markets, and of course the dry-up of the capital market. You would
essentially agree with that; correct? That was the big things that
impacted? And those things weren’t your fault. Those things I be-
lieve were catalyzed ultimately by government policy. I won’t get
into the details.

But I just wanted to say that to you, even though in my criti-
cisms here I have been sincere. I do know that these things have
happened, and I think that ultimately government is to blame here
more than you are.

So, with that, I yield back. Thank you, Mr. Chairman.

Mr. CoHEN. Thank you, Mr. Ranking Member. And implicit with-
in that, it wasn’t the UAW’s fault either.

We are now at a time when we are going to be taking some
votes. The votes should take approximately 45 minutes, and then
we will resume with the second panel. We have concluded this first
panel.

I would reiterate the Chairmanof the full Committee’s sugges-
tion—and mine, also—that if you can stay, we would appreciate it.
The four of you, can you all stay to listen to the next panel and
possibly have a cup of coffee? It seems reasonable. I am sure you
are on the clock. This is part of the stimulus package.

So thank you, and I appreciate it. Mr. Chrisie is the only person
who hasn’t accepted that offer, and he is on television about not
staying, so you don’t want to leave. So we accept that.

We will be back in about 50 minutes, and in the interim we are
in recess.

[Recess.]

Mr. COHEN. This hearing of the Committee on the Judiciary,
Subcommittee of Commercial and Administrative Law will now
come to order. Without objection, the Chair will be authorized to
declare a recess of the hearing.

I am now pleased to introduce our witnesses. Our first witness
is Douglas Baird, whose name was mentioned earlier. Mr. Baird is
the Harry Bigelow Distinguished Service Professor of Law at the
University of Chicago. His research and teaching interests focus on
corporate reorganizations and contracts. He served as dean of the
law school from 1994 to 1999. Before joining the faculty in 1980,
he was a law clerk for the Court of Appeals for the Ninth Circuit.

Professor Baird, will you please proceed with your testimony? We
welcome you.
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TESTIMONY OF DOUGLAS G. BAIRD, HARRY A. BIGELOW DIS-
TINGUISHED SERVICE PROFESSOR OF LAW, UNIVERSITY OF
CHICAGO LAW SCHOOL

Mr. BAIRD. Mr. Chairman, Ranking Member Franks, Members of
the Committee, I want to thank you for the chance to speak to you
today about the recent automobile bankruptcies.

The willingness of the Federal Government to contribute sub-
stantial resources was a necessary but not sufficient condition to
the survival of General Motors and Chrysler. Without Chapter 11
or some similar process, General Motors and Chrysler would likely
have gone out of business. In this respect, these cases show the
good that modern bankruptcy judges and lawyers are able to do,
especially in troubled economic times.

Bankruptcy law, however, provides no panacea. The challenges
General Motors and Chrysler face are far from over. There is no
guarantee either will survive. Much depends upon whether domes-
tic automobile consumption rebounds significantly over the next
several years, and whether these companies can transform their
ccl)rporate culture quickly enough in a highly competitive market-
place.

These two cases also underscore the limitations of bankruptcy
law in another way. Companies that are insolvent—and Chrysler
and General Motors were hopelessly insolvent—are unable to meet
all their obligations. Bankruptcy law can do nothing to change this.
No matter what bankruptcy provides, many worthy stakeholders,
tort victims, unpaid suppliers, pension funds, dealers, workers, will
not be paid in full or will not be paid at all.

One can try to protect some stakeholders by favoring one group,
but favoring one group necessarily comes at the expense of another.
Moreover, there are sharp limits on the ability of bankruptcy law
to do even this.

First, most firms that fail never file bankruptcy petitions. In-
deed, fewer than 1 percent of all financially distressed firms file for
Chapter 11; and those that do are typically encumbered by liens
that at the time of the bankruptcy filing have the status of con-
stitutionally protected property interests.

If you decide to protect some stakeholders of failed firms—which
you can do—such as tort victims, the best way to do this is by giv-
ing a super priority lien to those stakeholders. But it has to be a
lien that is good both inside of bankruptcy and outside of bank-
ruptcy. And that is possible. Some environmental claims have this
feature, but it comes at a cost.

Now, in my own view, tort claims are among those that should
be protected with a super priority lien. But I should emphasize
that this view is both controversial and not in the first instance a
question of bankruptcy policy. Again, only a law that trumps liens
and applies generally, regardless of whether the assets are sold
and regardless of whether the firm is in bankruptcy, will work in
this environment.

Next, I want to focus on the particular lessons we can draw from
the bankruptcies of General Motors and Chrysler. The active par-
ticipation of the Federal Government dramatically altered the dy-
namics of these bankruptcy cases, and not always for the better.
The most striking feature of these Chapter 11s was their speed,
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particularly in the use of section 363 to sell these firms as going
concerns. Now, going concern sales are very common in large Chap-
ter 11 cases. Perhaps half or more of all Chapter 11 cases now are
now sales.

Now, in principle, the ability to sell a firm as a going concern
and take advantage of the marketplace is a salutary development.
In principle it is a good thing. The stakeholders get the maximum
value and the company gets the best shot at reinventing itself and
competing in the marketplace. But we need to ensure the sales
process is conducted in such a way that the firm is in fact sold for
top dollar. Without appropriate procedures, there is a risk that too
many 363 sales and other going concern sales are firesales. These
firesales work to the advantage of those in control, not the stake-
holders as a group. Over this dimension, the sales in Chrysler and
GM may have been conducted too quickly.

There is another danger to which attention needs to be given.
The sale itself should not dictate the way in which the proceeds of
the sale are distributed. The sales that were conducted in Chrysler
and General Motors were troubling over this dimension as well. In
both Chrysler and General Motors, the bankruptcy judge approved
sales procedures that narrowly limited the form of the bid. It in-
sisted that everyone who bid, not just the Federal Government, pay
specified amounts to specified claimants. The sales procedures ap-
proved by the bankruptcy judge effectively dictated the distribution
of assets. The bankruptcy courts in these cases may have tolerated
these highly unusual and highly restrictive sales procedures in
large part because they thought it wouldn’t make a difference. It
seemed to them unlikely another bidder would merge, even if more
time were taken or different or better rules were put in place.

The conditions of the companies, the illiquidity of the current
markets, and the strong desire of the Federal Government to dic-
tate the outcome were sufficient to chill competing bids regardless
of the procedures.

Nevertheless, the question of whether other bidders might ap-
pear and provide different alternatives is one the marketplace is
supposed to answer. The judges could have done more to test the
waters, and there may have been little cost in opening up the proc-
ess more, as for example the bankruptcy judge in the Delphi bank-
ruptcy has done. When process is neglected, as it was in these
cases, rights of stakeholders are inevitably compromised, as is their
ability to sit at the negotiating table and be heard.

Now, the special circumstance to the automobile cases may mean
that these circumstances are not likely to be repeated and no spe-
cial legislation is required. But the procedures followed in these
cases should not become the norm, and legislative reform would be
appropriate if they did. But reform should be limited. It would be
a mistake, again, to limit the ability of bankruptcy judges to con-
duct sales and thereby give buyers clean title.

In summary, the bankruptcies of General Motors and Chrysler
raise a number of problems. At the same time, however, it should
be recognized they arose because of the large role the government
played. And this may not have been inappropriate, as the govern-
ment acted in this way only because of its perception—of correct,
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in my view—that aggressive use of the bankruptcy process was
necessary to save these companies.

Thank you, Mr. Chairman.

Mr. CoHEN. Thank you, Professor Baird.

[The prepared statement of Mr. Baird follows:]

PREPARED STATEMENT OF DOUGLAS G. BAIRD

I am the Harry A. Bigelow Distinguished Service Professor at the University of
Chicago Law School where I teach bankruptcy law. I joined its faculty in 1980 and
was its Dean from 1994 to 1999. I have also been a visiting professor at Stanford,
Harvard, and Yale. I am a fellow of the American Academy of Arts and Sciences,
I have served as the Vice Chair of the National Bankruptcy Conference, and I am
currently the scholar-in-residence at the American College of Bankruptcy. I have
written several dozen articles on bankruptcy and related subjects, and my one-vol-
ume overview of U.S. bankruptcy law, Elements of Bankruptcy, is now in its fourth
edition. I appear at your invitation today to try to draw some general lessons from
the recent automobile bankruptcies. I speak as a scholar committed to the effective
operation of our bankruptcy system and not on behalf of any individual or group.

The General Motors and Chrysler bankruptcies provide powerful illustrations of
how Chapter 11 can give financially distressed companies a second chance. Without
Chapter 11 or some similar process, General Motors and Chrysler would likely have
gone out of business. The willingness of the federal government to contribute sub-
stantial resources was necessary, but not sufficient. In this respect, these cases
show the good that modern bankruptcy judges and lawyers are able to do, especially
in troubled economic times. Bankruptcy law, however, provides no panacea, only a
fighting chance.

Even with a substantially reduced debt burden, the challenges General Motors
and Chrysler face are far from over. They have been mismanaged for decades and
find themselves in an industry in which there is massive overcapacity. There is no
guarantee that either will survive. Much depends on whether domestic automobile
consumption rebounds significantly over the next several years and whether these
two companies can transform their corporate culture quickly enough in a highly
competitive marketplace.

These two cases also underscore the limitations of bankruptcy law in another way.
Companies that are insolvent—and General Motors and Chrysler were hopelessly
insolvent—cannot meet all of their existing obligations. Bankruptcy can do nothing
to change this. No matter what bankruptcy provides, many worthy stakeholders—
tort victims, unpaid suppliers, pension funds, dealers, workers—will not be paid in
full or at all.

One can try to protect some stakeholders, but this is not without major con-
sequences. Favoring one group necessarily comes at the expense of another, and le-
gitimate questions can be raised about when it is justified to favor one group over
another. Moreover, there are sharp limits on the ability of bankruptcy law to do
even this. Most of the firms that fail never file bankruptcy petitions. Indeed, fewer
than one percent of financially distressed businesses end up in Chapter 11. Even
for companies reorganizing in Chapter 11, merely giving a priority claim is likely
to be ineffective. Businesses today have multiple layers of secured debt. The secured
creditor enjoys a nonbankruptcy property right that has to be paid first. For these
reasons, the best way to protect particular stakeholders is to give them a superpri-
ority lien over other existing stakeholders across the board, inside of bankruptcy
and out. Some environmental claims have this feature.

In my own view, tort claims are among those that should be protected with a
superpriority lien, but I should emphasize that this view is both controversial and
not in the first instance a question of bankruptcy policy. Again, only a law that ap-
plies generally whenever the question of priority arises will work. Alternatively, a
law, again of general applicability, could require companies to carry sufficient insur-
ance.

Another problem arises with respect to the obligations of a reorganized company
to those who suffer harm in the future as a result of products the company made
before bankruptcy. On the one hand, it is important to give companies a fresh start,
but on the other, tort victims need to have their day in court. These problems have
arisen in cases involving everything from asbestos to airplanes. They have been
carefully studied and there are sensible, concrete proposals for the treatment of fu-
ture tort victims that have been put forward by the National Bankruptcy Con-
ference and others. These provide a sensible starting place for legislative reform.
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In the balance of my testimony, I want to focus on the particular lessons we can
draw from the bankruptcies of General Motors and Chrysler. One must recognize
that only massive intervention by the federal government made it possible for the
bankruptcy process to give these companies another chance. Both General Motors
and Chrysler were experiencing massive and ongoing operating losses. When compa-
nies are hemorrhaging cash to this extent, it is generally too late for Chapter 11
to save them in the absence of an extraordinary infusion of outside capital and it
is only rarely available. The active participation of the government fundamentally
altered the dynamics of these bankruptcy cases—and not always for the better.

The most striking feature of these Chapter 11s was their speed. Section 363 of
the Bankruptcy Code allows the judge to approve the sale of a business’s assets out-
side of the ordinary course of business. In General Motors and Chrysler, this mecha-
nism was used to sell the businesses as going concerns to a new entity created by,
or, in the case of Chrysler, with the cooperation of, the federal government within
the course of a few weeks.

Going-concern sales are common in large Chapter 11 cases. Over half of all large
Chapter 11 cases now involve sales of one kind or another. In principle, this is a
salutary development. A sale often converts an unwieldy and illiquid asset into cash
that can be readily divided among the various stakeholders according to their legal
entitlements. A sale can provide the best way to maximize the value of the assets.
Even when a reorganization provides a better alternative, the possibility of a sale
improves the process as it tends to keep everyone honest. A cash bid of a company
for $100 makes it impossible for one of the competing claimants to argue that it is
worth less.

But we need to ensure that the sale process is conducted in such a way that en-
sures that the firm is sold for top dollar. Companies that are put up for sale are
often in severe financial distress. They are melting ice cubes, and those in control
of the process assert that they are willing to pump new money into the company
to keep it alive only if the sale is done quickly to a buyer they have already identi-
fied. The danger that the business will not have enough cash to stay open puts enor-
mous pressure on the judge to move the case quickly.

Without appropriate procedures, there is a risk that too many § 363 sales are fire
sales that work to the advantage of those in control, not to the stakeholders as a
group. The Bankruptcy Code itself offers no guidelines beyond a general require-
ment of notice and a hearing. Courts have begun to develop procedures. These, in
conjunction with the rule-making process, might be sufficient to create procedures
that ensure that these sales do in fact yield top dollar. If they do not, it may make
sense for Congress to revisit this issue and ask whether procedures and protections
for going concern sales should be explicitly addressed in the Bankruptcy Code.

There is another danger to which attention needs to be given. The sale itself
should not dictate the distribution of the proceeds of the sale. The distribution of
proceeds should recognize the existing rights of the various stakeholders. The proce-
dures for the confirmation of a Chapter 11 plan of reorganization set out in §1129
are designed to do this. The sale should not short-circuit them. The sales that were
conducted in both Chrysler and General Motors, however, were troubling over this
dimension.

The newly created entities that bid on the assets of Chrysler and General Motors
agreed to take on some obligations of the old company. This itself seems
unobjectionable in theory. If a new buyer decides to pay some obligations and not
others, it should be free to do so. As a buyer, the assets belong to it, and it should
be free to do whatever it wants with them. All that matters is that this buyer has
produced the top bid after the company has been fully marketed. But the plan of
a buyer to pay existing obligations becomes problematic if, at the same time, the
freedom of action of other bidders is limited. For this reason, a buyer’s decision to
continue the debtor’s relationship with some stakeholders, but not with others, has
always been treated with suspicion.

In both Chrysler and General Motors, the bankruptcy judge approved sale proce-
dures that narrowly limited the form of the bid. They required that the bidder agree
to assume the same burdens the government-created entity was willing to assume.l
By insisting that each bidder commit to pay specified claimants specified amounts,
the sale procedures effectively dictated the distribution of assets. A buyer who takes
a $10 company free and clear will bid $10 for it. But a buyer of the same company
who is required to assume $6 in obligations will bid only $4. If the $6 goes to a
different stakeholder, then the process not merely converts the assets into cash, but
also dictates how the cash is distributed. It becomes both a sale and a sub rosa plan.

1In Chrysler, the court did provide that the debtor could deem other bids qualified after con-
sultation with the UAW, but the debtor had neither the obligation nor the incentive to do so.
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Those who lose out (those forced to share in proceeds of $4 instead of $10) enjoy
none of the protections of Chapter 11 plan process.

In both the Chrysler and General Motors bankruptcies, the courts tolerated highly
restrictive sales procedures in large part because they did not think it made a dif-
ference. It seemed to them unlikely another bidder would emerge even if different
rules were in place. The sorry condition of the companies, the illiquidity of the cur-
rent credit markets, and the strong desire of the federal government to dictate the
outcome were sufficient to chill competing bids, regardless of the procedures. Impor-
tantly, the judges found that, in the absence of the proposed sale, a liquidation was
inevitable and objecting creditors would do worse in a liquidation than they were
doing in connection with the proposed sale.

Nevertheless, the question of whether other bidders might appear and provide dif-
ferent alternatives is one that the marketplace is supposed to answer. The judges
could have done more to test the waters and there would have been little cost in
opening up the process more, as the judge in Delphi has been willing to do. When
process is neglected, rights of stakeholders are inevitably compromised, as is their
ability to a sit at the negotiating table and be heard. The special circumstances of
the automobile cases may mean that these circumstances are not likely to be re-
peated and no special legislation is required, but the procedures followed in these
cases should not become the norm. Reform of Section 363 is appropriate should such
practices persist.

In thinking about legislation affecting going-concern sales, however, it is impor-
tant to distinguish between the procedures designed to maximize asset value and
restrictions on the ability of firms in bankruptcy to give buyers good title. Granting
a buyer clean title is the principal virtue of having the sale in the first place, and
it is the device that ensures that the company is sold for top dollar. Those who buy
in bankruptcy auctions will not pay for the same asset twice. If a firm is worth $10
when sold free and clear, it will bring the creditors as a group $10 only if the proper
procedures are in place. If the law were changed to require that the buyer assume
a $3 obligation, then the sale proceeds will be only $7. The effect of imposing limits
on the title that can be conveyed is not to benefit the creditors as a group, but mere-
ly to alter the way in which the value of the underlying assets is divided among
them. Allocating the sale proceeds is utterly different from ensuring that they are
aﬁ large as possible. One should not confuse the size of the slices with the size of
the pie.

Limiting the ability of the debtor to convey good title will also make sales rel-
atively less attractive and hence less likely. The effect in the end may not even be
to alter priorities, but simply to leave everyone with less.

By the conventional understanding, debtors in bankruptcy can reject franchise
agreements just as they can reject other executory contracts. The effect is to put
dealers in the same position as other stakeholders—such as investors, tort victims,
and suppliers. This rule likely works to the advantage of the debtor going forward.
To compete in any market, manufacturers must have an effective way of distrib-
uting their products. Regardless of whether a manufacturer distributes a product
itself or outsources distribution to a third party, the less efficient the distribution
system, the harder it will be for the manufacturer to compete. If a distributor is
located in the wrong place, is the wrong size, or provides an inferior package of serv-
ices, the manufacturer’s position in the marketplace suffers. It does not matter
whether the manufacturer pays the distributor or the distributor pays the manufac-
turer.

The distribution system in place for the automobile industry has remained essen-
tially unchanged for decades. Even if it made sense in the 1950s when the industry
was far less competitive and these firms enjoyed far larger market shares, it would
be surprising if it still made sense today.

One can argue, however, that this understanding of the law governing franchisees
is wrong as a matter of bankruptcy policy. Unlike other claimants, auto dealers are
protected by specific state and federal laws. These make their rights different from
those who enter ordinary contracts with the debtor. That these laws came into being
in an utterly different and far less competitive market is, under this view, irrele-
vant. These dealership laws must be obeyed until they are changed. In principle,
bankruptcy should provide no special break from government regulations, no matter
how ill-advised they might be or how much they undermine a company’s ability to
survive as a going concern. Under this argument, debtors in bankruptcy must play
by the same rules as everyone else.

Whether this argument justifies a fundamental shift in the treatment of executory
contracts under the Bankruptcy Code outside the context of these cases is best left
to another day. The involvement of the federal government in these two cases alters
the dynamic significantly. While providing special protection for the dealers will
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likely decrease somewhat the chances that the companies will survive, its principal
effect is merely to reduce the value of the government’s stake in the companies as
restructured. Put differently, a law protecting automobile dealers in these cases is,
in the main, an indirect subsidy of the dealers by the federal government. It may
or may not be a good idea, but it is quite different from what goes on in other bank-
ruptcies.

In summary, these two cases raise a number of problems, most arising by virtue
of the role the government played. One can fault the particulars and one must en-
sure that the infirmities that existed in these cases—principally the procedures used
in conducting the § 363 sale—are not replicated elsewhere. At the same time, how-
ever, it should be recognized that the large role that the government played was
the result of its perception—correct in my view—that only aggressive use of the
bankruptcy process on its part would allow either of these companies to survive in
a form that would minimize the cost to the U.S. taxpayer of keeping them alive.

Mr. COHEN. Our second witness is Mr. Dan Ikenson, Associate
Director of the Cato Center for Trade Policy Studies focusing on
WTO disputes, other trade agreements, U.S.-China issues, steel
and textile trade issues, antidumping reform, and capitalism in
general.

Before joining Cato in 2000, Mr. Ikenson was Director of Inter-
national Trade Planning for an international accounting and busi-
ness advisory firm, co-founded the Library of International Trade
Resources.

And we welcome him today. And you may begin your testimony.

TESTIMONY OF DANIEL J. IKENSON, ASSOCIATE DIRECTOR,
CENTER FOR TRADE POLICY STUDIES, CATO INSTITUTE

Mr. IKENSON. Thank you, Chairman Cohen, Ranking Member
Franks, and Members of the Subcommittee. I am Dan Ikenson
from the Cato Institute. Today I would like to share some general
concerns about the ramifications of the auto industry bankruptcies.

I have been analyzing closely developments in the auto industry
since last November when Detroit’s public relations blitz took form
and the companies sought a Federal bailout. Eight months later,
the emergence of Chrysler and then General Motors from bank-
ruptcy marked the end of the first chapter of what is a cautionary
tale about the triumph of politics over markets and the rule of law.
As the next chapter unfolds, we are likely to witness the con-
sequences of what were extremely politicized bankruptcy proph-
ecies.

Bankruptcy was always the best option for both of these compa-
nies; indeed, both should have been in bankruptcy before last No-
vember, long before President Bush circumvented the wishes of
Congress and lent Chrysler and GM $13.4 billion from the Trou-
bled Assets Relief Program; long before President Obama had the
chance to provide billions more and assume a larger role for the
U.S. Government in Chrysler’s and GM’s restructuring operations;
long before President Obama created a huge moral hazard by
strong-arming Chrysler’s and GM’s preferred lenders into pennies
on their dollars, while giving preference to claimants of lesser pri-
ority.

Instead, on account of the so-called prepackaged surgical bank-
ruptcies, taxpayers are now majority shareholders in a company
whose success depends on stewardship from 536 CEOs with dis-
parate ideas of GM’s mission.
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Meanwhile, the United Auto Workers, typically more concerned
about how corporate profits are carved up rather than how they at-
tained, is majority owner of Chrysler. Perhaps most troubling, par-
ticularly in the case of GM, is the fundamental conflict inherent
when operating and regulating a company falls to one entity.

The pursuit of profits and political objectives often work at cross
purposes. The dealerships issue is a case in point. Notwithstanding
the possibility that the choice of dealership closings was made arbi-
trarily if not politically, the fact remains that the companies must
cut costs to survive.

Excessive dealership networks are an area that is ripe for cut-
ting. The plan in effect as of this moment could save GM hundreds
of millions of dollars per year according to Fritz Henderson. That
the companies might be forced to abandon the plan because a ma-
jority of its 536 CEOs have political reasons for opposing it doesn’t
inspire much confidence that GM will be allowed to succeed. Suc-
cessful companies are not run through referendum.

The dealership issue elevates doubts that politics will not infect
operational decisions at GM in particular, and it portends highly
erratic management as the President and Congress wrestle for pri-
macy in formulating policy of this majority taxpayer-owned entity.

There are many other potential conflicts. For instance, has the
President been endorsing people for key executive positions who
are best qualified to run a profitable enterprise or who might be
more amenable to the Administration’s plans for converting the
economy from a carbon-based to a renewables-based one? Has he
decided that had GM won’t supplement its fleets with cars pro-
duced at its plants in Mexico and China because it is bad for the
bottom line or because it bothers the UAW? And how does Con-
gress feel? Where does this Committee stand? Where does that cau-
cus stand on this operational issue or that one?

Returning GM to profitability will require higher revenues and
lower costs, neither of which was made easier by imposing more
rigid CAFE standards on the automakers GM will be forced to sell
fewer high-profit vehicles, its trucks, SUVs, muscle cars and luxury
cars, and more low-profit or no-profit vehicles of small cars to
achieve a 35.5 mile per gallon fleet average, all at a time when de-
mand for small cars is falling.

Forcing automakers to produce vehicles that Americans demand
only when fuel prices are in the $4 range might appease the Sierra
Club, but it won’t help GM or Chrysler.

Between the congressional pushback over the dealerships issue
and the insistence on higher fuel efficiency standards, we see the
objectives of two broad groups of policymakers: those who want
green production and treat the costs of that goal as immaterial,
and those who want the auto industry to remain a jobs program
regardless of the imperative of shedding workers to become more
competitive.

Let us not lose sight of the fact that $65 billion in taxpayer funds
have been directed to GM and Chrysler over the past 8 months. In
the case of GM, for taxpayers to get back their investment, the
company would have to be worth about $83 billion. At its historic
high value in 2000, GM’s worth, based on its market capitalization,
stood at $60 billion. Thus the company’s value must increase by
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about 38 percent from its historic high achieved in the year 2000,
when Americans were purchasing 16 million vehicles per year, just
to return principal to the taxpayer. But U.S. demand projections
for the next few years come in really at around 10 million.

So as the Administration seeks to justify its wisdom in inter-
vening and taking ownership of GM, I worry it will be tempted to
use public policy and the Tax Code to tip the scales further in GM’s
favor, increasing the likelihood that the public outlay will grow
larger, and dimming prospects that taxpayers will ever be made
whole on their $50 billion coerced investment.

So what will happen to Ford if lawmakers and the Administra-
tion have a favored horse in the race? Ford is relatively healthy
now, but continued support for GM and Chrysler could well drive
Ford to the trough, too, presenting the specter of another taxpayer
bailout to the tune of tens of billions of dollars and another govern-
ment-run auto company.

In closing, I would like to make one last point. The recent misfor-
tune to Chrysler and GM and the government’s assumption of re-
sponsibility for their rehabilitation occasioned a direct appeal from
President Obama to American economic patriotism a few months
ago. The President said: If you are considering buying a car, I hope
it will be an American car.

But even if one were inclined to buy an American car, the tricky
question remains: What constitutes an American car?

In 2008, the Big Three accounted for roughly 55 percent of the
U.S. fleet vehicle production and 50 percent of sales. To speak of
the U.S. auto industry these days, one must include Honda, Toyota,
Nissan, Kia, Hyundai, BMW, and other foreign-nameplate pro-
ducers who manufacture vehicles in the U.S. They are the other
half of the auto industry. They employ Americans, they pay U.S.
Taxes, support other U.S. businesses, contribute to local charities,
have genuine stakes in their local communities, and face the same
difficult economy as do GM, Chrysler, and Ford.

In a properly functioning market economy, the better firms, the
ones that are more innovative, more efficient, more popular among
consumers, gain market share or increase profits while the lesser
firms contract. Efforts to pick winners disrupt that process and can
only weaken the entire lot.

Thank you for your time and attention.

Mr. CoHEN. Thank you, Mr. Ikenson.

[The prepared statement of Mr. Ikenson follows:]
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Testimony of Daniel J. Ikenson
Associate Director, Center for Trade Policy Studies, Cato Institute
Before the U.S. House of Representatives, Judiciary Committee,
Subcommittee on Commercial and Administrative Law

Good moring, Chairman Cohen, Ranking Member Franks and members of the
committee. 1 am Daniel lkenson, associate director of the Center for Trade Policy
Studies at the Cato Institute. Today, 1 would like to share some general concerns about
the ramifications of the auto industry bankruptcies. The views 1 express are my own and

should not be construed as representing any official positions of the Cato Institute.

The Past Eight Months

On November 5, the morning after Election Day 2008, a report was published by
the Center for Automotive Research, a Detroit-based consulting firm, warning that three
million jobs were at stake in the automotive sector unless the U.S. government acted with
dispatch to ensure the continued operation of all of the Big Three automakers.' Detroit’s
media blitz was underway. And it was timed to remind the president-elect, as he
contemplated his victory the moming after, of the contribution to his success of interests
now seeking some help of their own.

The CAR report’s projection of three million job losses was predicated on some
fantastical worst case scenario that if one of the Big Three were to go out of business and
liquidate, numerous firms in the auto supply chain would go under as well, bringing
down the remaining two auto producers, as well as all of the foreign nameplate U.S.
producers and, subsequently, the rest of the parts supply chain. Oddly, the report gave no
consideration to the more realistic scenario that one or two of the Detroit automakers
might turn to Chapter 11 reorganization.

The subsequent public relations effort to make the case for federal assistance was
pitched with an air of certitude and immediacy that the only real alternative to massive
federal assistance was liquidation and contagion. The crisis-mongering was reminiscent

of former-Treasury Secretary Henry Paulson’s and Federal Reserve Board Chairman Ben

'David Cole, Sean McAlinden, Kristin Dziczek, Debra Maranger Menk, “The Impact on the U.S. Economy
of a Major Contraction of the Detroit Three Automakers,” Center for Autornotive Research Memorandum,
November 4, 2008, available at
http:/Avww.cargroup.org/documents/FINALDetroitThreeContractionImpact_3__001.pdf
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Bernanke’s insistence six weeks earlier that there was no time for Congress to think, only
time for it to act on a financial sector bailout, lest the economy face financial ruin.

The mainstream media obliged the script, elevating the automobile industry
“crisis” to the top of the news cycle for the next month, and helping to characterize the
debate in the simplistic, polarizing dichotomy of “Main Street versus Wall Street.” The
notion that some financial institutions took risks, lost big, and were rescued by
Washington became the prevailing argument for bailing out the auto companies, and the
specific facts about viability and worthiness were tertiary.

But public opinion that was initially accommeodating of that characterization
quickly changed when the CEOs of GM, Ford, and Chrysler laid waste to months of
public relations planning and millions of dollars spent trying to cultivate a winning
message when they each arrived in Washington, tin cups in hand, aboard their own
corporate jets. That fateful incident turned the media against Detroit and reminded
Americans — or at least opened their minds to the prospect — that the automakers were in
dire straits because of bad decisions made in the past and helped convince them that a
shake out, instead of a bailout, was the proper course of action.

Although legislation to provide funding to the automakers passed in the House of
Representatives last December, the bill did not garner enough support in the Senate,
where it died. Prospects for any form of taxpayer bailout seemed remote and the proper
course of action for GM and Chrysler, reorganization under Chapter 11, appeared
imminent. An interventionist bullet, seemingly, had been dodged. But then, just days
after then-Secretary Paulson claimed to have no authority to divert funds from the
Troubled Assets Relief Program to the auto companies, President Bush announced that he
would authorize bridge loans from the TARP of $9.4 billion and $4.0 billion to GM and
Chrysler, respectively.

As the companies were incurring $6 billion of operating losses per month at that
time, it did not require a Ph.D. in finance to recognize that they would exhaust those
funds in a matter of months and be back at the trough. And when they returned — as
stipulated in the terms of the loans — to present their revitalization plans, it was evident

that central to those plans were billions more dollars in taxpayer assistance.
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As President Obama was correct to conclude at that point, the companies had not
produced viable business plans worthy of continued financing. At that point, the president
should have pointed the way toward the bankruptcy courts and moved on. Instead, he
asserted a major role (and responsibility) for the administration by choosing to facilitate
the bankruptcy processes of both companies by brokering pre-bankruptcy deals with
major stakeholders. He even “influenced” the occasional personnel move and operational
decision.

Both companies entered and emerged from bankruptcy protection in short order,
restructured according to the plans crafted by the Obama administration. This testimony
discusses some of the potential ramifications of the unusual bankruptcy processes and

outcomes.

Ramifications of the Auto Bankruptcies

The emergence of General Motors from bankruptcy on July 10 marked the end of
the first chapter of what is an evolving cautionary tale about the triumph of politics over
markets and the rule of law. As the next chapter unfolds, some of the adverse
consequences of a gratuitously political bankruptcy process for both GM and Chrysler are
likely to become evident.

Bankruptcy was always the best option for GM and Chrysler. But both
companies were resistant to filing for bankruptcy protection, allegedly because they were
concerned that car buyers would eschew purchasing from companies in bankruptcy.
Though it is difficult to make the case that car buyers would prefer to purchase from
companies in limbo, bouncing from one bailout prospect to next, it is likely that
resistance to standalone Chapter 11 filings had more to do with the kinds of changes an
independent bankruptcy judge would have required to meet the threshold of a viable
“going concern.” But after reassuring consumers that bankruptcy did not mean
liquidation and that car warranties would be honored regardless, President Obama
escorted both companies into the bankruptcy process.

Indeed, the process should have begun long before then. Tt should have happened
long before President Bush felt compelled to circumvent the wishes of Congress and

“lend” Chrysler and GM $13 .4 billion from the TARP allotment. 1t should have
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happened long before President Obama had the chance to promise billions more and
assume a large role for the U.S. government in Chrysler’s and GM’s restructuring and
future operations. It should have happened long before President Obama created a huge
moral hazard by strong-arming Chrysler’s and GM’s preferred lenders into taking
pennies on their loan dollars, while giving preference to claimants of lesser priority. It
should have happened long before Ford, Toyota, Honda, BMW, Kia, and the rest of
America’s automobile industry were implicitly taxed by the government’s insistence on
preventing two firms from exiting the market or otherwise reducing their presence by
restructuring in accordance with established bankruptcy provisions. And it should have
happened long before other businesses in other industries started to get the idea that
failure is the new success.

President Bush’s extension of “loans” to Chrysler and GM, in circumvention of
the wishes of Congress and in contravention of the express purpose of the Troubled
Assets Relief Program to support “financial institutions,” was the original policy sin.
Without those loans, both automakers likely would have sought protection under Chapter
11 of the bankruptcy code before the end of 2008. The duration of bankruptcy may have
been longer than it ultimately turned out to be, but the outcomes might have been more in
line with the precedents and orthodoxy of established bankruptcy law, and consistent
with expectation of how market economies are supposed to function.

Instead, on account of President Obama’s doubling down by taking responsibility
for crafting and ramming through the courts his prepackaged “surgical” bankruptcies, the
entire auto industry faces a precarious set of circumstances. Taxpayers are now majority
stakeholders in a company whose success depends on good stewardship from a 536
CEOs with disparate political interests that are not necessarily aligned with GM’s
business interests. Prospects that taxpayers will be made whole for their $50 billion
coerced investment are dimmer than prospects that the public outlay will grow larger. As
the Obama administration seeks to justify its wisdom in intervening, it will be tempted to
use public policy and the tax code to tip the scales further in favor of GM, while
hamstringing the competition.

Meanwhile, the United Autoworkers Union, typically more concerned about how

corporate profits are carved up, rather than attained, is majority owner of Chrysler.
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Neither GM’s nor Chrysler’s management situation is particularly confidence-
inspiring, which bodes ill for the companies’ prospects for raising capital to make the
kinds of investments policy makers are intent on thrusting upon them in the name of
emissions reduction. Prospects for raising capital in the form of debt have already
suffered from the Obama administration’s poor treatment of secured debt holders. Not
only will that temper demand for GM’s and Chrysler’s debt, but for corporate debt across
industries. With the economy still fragile and the number of bankruptcies still increasing,
typically risk-averse preferred debt holders will be more inclined to remain on the
sidelines, which will bid up the cost of debt at a time of tight credit and exploding budget
deficits. It’s not a pretty picture.

As one bankruptcy expert attested before this committee, the Obama
administration’s takeover of the bankruptcy process was a bit gratuitous.? The
implication that our bankruptcy laws are incapable of handling reorganization of
companies this large in a timely manner is at odds with historical experience.

But perhaps even more troubling in the case of GM are the fundamental conflicts
inherent in simultaneously operating and regulating the same company. How will the
administration and Congress balance law, compliance, policy, and the profit objective at

the same time?

Conflicts between Profits and Policy

The Dealerships Issue

Support in Congress for legislation to compel the two automakers to restore
contracts with dealerships slated for closure under their respective recovery plans affirms
the views of skeptics: the pursuit of profits and political objectives often work at cross
purposes. What is good for the bottom line is often incompatible with political objectives
and political objectives are often incompatible with the bottom line. When decision
makers are only concerned with one or the other, there is no problem. But when business
operating decisions are also made or even just influenced by people who have politics to

consider, something is going to give.

% Teslimony of David A. Skeel, Jr., U.S. House of Representatives, Judiciary Commiltee hearing, May 21,
2009.
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Notwithstanding the possibility that the choice of dealership closings was made
arbitrarily, if not politically, the fact remains that the companies must cut costs to survive,
and excessive dealership networks are an area that is ripe for cutting. According the GMs
nominal CEQ, Fritz Henderson, the planned distributor closings will save GM about $100
in distribution costs per vehicle. That translates into a few hundred million dollars of
savings per year when factoring in the millions of units GM expects to produce.’ That
the companies face the specter of having to abandon those efforts because a majority of
its 536 CEOs have political reasons for doing so bodes ill for the companies’ prospects.

Not only does the dealership issue seriously elevate doubts that politics will not
infect operational decisions at GM in particular, but it portends highly erratic
management as the president and Congress wrestle for primacy in formulating policy at
this majority taxpayer-owned entity. And since the Constitution is silent on the matter of
which branch furnishes the CEQO of a nationalized company, we may be in for a long
period of uncertainty and instability.

The dealership issue represents just one of many potential conflicts on the
horizon. We have already witnessed other clashes between what is right from a business
perspective and what is imperative politically. The president’s firing of Rick Wagoner
and his subsequent endorsement of Fritz Henderson to fill GM’s CEO slot, as well as his
role in influencing the selection of GM’s board members, raises questions about the
administration’s motivations. Is the president interested in filling key executive positions
with people who are best qualified to run a profitable enterprise or who might be more
amenable to the administration’s plans for converting the economy from a carbon-based

to a renewables-based one?

Profits vs. Green Production

The conflicts inherent between the objectives of returning GM to profitability and
making it a showcase for green production should be obvious. Returning GM to
profitability will require higher revenues and lower costs, neither of which is made easier
by imposing more rigid CAFE standards on the automakers. To quote my Cato colleague

Alan Reynolds, “General Motors can survive bankruptcy far more easily than it can

3 http://voices. washingtonpost.com/economy-watch/2009/06/gm_chrysler_heads_face_senate. html.
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survive President Barack Obama's ambitious fuel economy standards, which mandate that
all new vehicles average 35.5 miles per gallon by 2016.”*

Fuel efficiency standards are particularly punitive toward automakers that sell
larger vehicles. The Big Three — GM and Ford in particular — have had their greatest
success in the larger vehicle market. Their pickup trucks, sport utility vehicles, luxury
cars, and muscle cars all have higher profit margins than their small vehicle ofterings.
But to even be eligible to sell an adequate number of these vehicles and reach overall
profit targets, they must sell a sufficient number of small cars to attain a fleet efficiency
of 35.5 miles per gallon. In other words, to satisfy consumer demand and realize profits
on their most popular models, GM will have to sell—at low or no profit, or at a loss—a
sufficient number of high mileage vehicles that are not as popular as policymakers
imagine them to be.

GM in particular is at a huge disadvantage vis-a-vis the foreign nameplate
producers in the United States, who already have loyal customers for their high-mileage
vehicles. So Toyota and others will be able to compete with greater maneuverability in
the market for large and luxury vehicles (where GM is most competitive), while GM is
forced to divert resources to cultivate a skeptical market for its small cars.

Warren Brown, the Washington Post’s auto expert, reviewed the Toyota Yaris S
in his column this past Sunday. Although he is favorably disposed to the car, he writes:
“[Flor all of its many virtues, the little Toyota Yaris is selling poorly in this country,
where its retail numbers are down 40.4 percent in the first six months of 2009.”> And
then in a passage that speaks directly to policymakers obsessed with fuel efficiency
standards, he writes: “But here is what for many of you will be a hard-to-swallow truth:
Fuel-sippers such as the Yaris are selling in numbers well below those of the Ford F-
series and Chevrolet Silverado picup trucks... We want cars such as the Yaris and Fit
when gasoline prices are high, or when gasoline is in short supply. But when gasoline is
flowing at prices that make us smile, which it usually does in the United States, we’d

much rather have a Chevrolet Camarro SS with a 6.2-liter, 426-horsepower V-8 engine.

*WSJ., July 2, 2009
°> Warren Brown, “What We Say We Want(, Not What We Really Want,” Washington Post, p. G12, July 19,
2009
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Strange as it might seem in these hard times, Chevrolet isn’t having any trouble selling
that one.”

The lesson here is that forcing automaker to produce vehicles that Americans
demand only when fuel prices are in the $4 dollar range is not going to help GM or
Chrysler. The direct and honest approach to increasing demand for small vehicles —
although I do not endorse it — is a national fuel surcharge that keeps the price of gasoline
relatively constant at high levels. That idea is unlikely to be very popular around the
country.

Between the Congressional pushback over the dealerships issue and the insistence
on higher fuel efficiency standards, we see the objectives of two broad groups of
policymakers: those who want green production and treat the costs of that goal as
immaterial, and those who want the auto companies to remain a jobs program, regardless
of the imperative of shedding workers to become more competitive. Neither camp seems
to understand or care very much that fulfillment of their objectives will only hamper

recovery, at best, if not drive the automakers out of existence.

Making the Taxpayers Whole

Let us not lose site of the fact that $65 billion in taxpayer funds have been
directed to GM and Chrysler over the past eight months—not as many zeroes on the end
as seems to be required to get Washington’s attention these days, but still a lot of money.
Most Americans are not too pleased about having these “investments” made on their
behalf. But Washington may be forgiven if the government divests of these companies
quickly, with large enough profits and returns on investment to help soothe the public’s
misgivings.

In the case of GM, for taxpayers to get back their principal (without any interest
or capital gain) the company will have to be worth $83 billion. That figure is derived by
considering that taxpayers have “invested” roughly $50 billion in GM, which is deemed
by the bankruptcy plan to be worth a 60 percent share in the company. And 60 percent of
roughly $83 billion equals $50 billion. How likely is it that the value of GM will reach

$83 billion anytime soon (barring dramatic inflation)?

® Tbid.



75

At its historic high value in 2000, GM's worth (based on its market capitalization)
stood at $60 billion. Thus, the company’s value must increase by 38 percent from it
historic high, achieved in the heady days of 2000, when Americans were purchasing 16
million vehicles per year, just to return principal to the taxpayers. But U.S. demand
projections for the next few years come in at around 10 million vehicles, which suggests
that prospects for the government divesting of GM profitably are extremely remote.

In fact, it is much more likely that the taxpayer investment in GM, directly or
implicitly, will increase further, as the administration and some in Congress have
incentive to use policy (tax policy, trade policy, and regulations) to induce consumers to
purchase GM products, to subsidize production and, indeed, to hamstring GM's
competition. And this all raises the question of what will happen to Ford and the other
foreign nameplate producers when the lawmakers and administrators have a favorite
horse in the race. Ford is relatively healthy now, but continued support for GM and
Chrysler could well drive Ford to the trough, too. At some point, Ford’s management
might reckon that their closest competitors, who made terrible business decisions over the
years, just got their debts erased and their downsides covered. Why not travel down that
path, if things get too tough? That calculation, if it is ever made, presents the specter of
another taxpayer bailout to the tunes of tens of billions of dollars, and another

government-run auto company.

The U.S. Auto Industry is Healthy

In 2008, the Big Three accounted for roughly 55% of U.S. light vehicle
production and 50% of U.S. sales. To speak of the U.S. automobile industry these days,
one must include Honda, Toyota, Nissan, Kia, Hyundai, BMW - and other foreign
nameplate producers who manufacture vehicles in the U.S. They are the other half of the
U.S. auto industry. They employ American workers, pay U.S. taxes, support other U.S.
businesses, contribute to local charities, have genuine stakes in their local communities
and face the same contracting demand for automobiles as do GM, Chrysler, and Ford.
The important difference is that these companies have a better track record of making

products Americans want to consume.
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If GM or Chrysler or Ford went belly up and liquidated, people would lose their
jobs. But the sky would not fall. In fact, that outcome would ultimately improve
prospects for the firms and workers that remain in the industry. That is precisely what
happened with the U.S. steel industry, which responded to waning fortunes and dozens of
bankruptcies earlier in the decade by finally allowing unproductive, inefficient mills to
shutter.

Bailouts or forced subsidizations are clearly unfair to taxpayers, but they are also
unfair to the successful firms in the industry, who are implicitly taxed and burdened when
their competition is subsidized. In a properly functioning market economy, the better
firms—the ones that are more innovative, more efficient, and more popular among
consumers—gain market share or increase profits, while the lesser firms contract. This
process ensures that limited resources are used most productively and that the most
successful firms lead us into the future.

Last November, one day before the CEOs of GM, Ford, and Chrysler told the
Senate Banking Committee that their industry faced imminent collapse without an
emergency infusion of $25 billion, a new automobile assembly plant opened for business
in Greensburg, Indiana. Although the hearing on Capitol Hill received far more media
coverage, the unveiling of Honda's latest facility in the American heartland spoke
volumes about the future of the U.S. car industry.

There are plenty of healthy auto producers in the United States, all of whom are
facing contracting demand. The ones that are best equipped to survive the recession will
emerge stronger. But we undermine the objective if Ford, Toyota, Kia, Honda,
Volkswagen and all the others cannot compete on a level playing field with GM to come

up with the next generation of fuel-efficient cars.

Some Final Thoughts

The demise of these two iconic American automakers, Chrysler and GM, and the
U.S. government’s assumption of responsibility for their rehabilitation occasioned a
direct appeal from President Obama to American economic “patriotism” a few months
ago. The president exclaimed, “If you are considering buying a car, I hope it will be an

American car.” Ignoring, for the moment, the impropriety of the U.S. president
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attempting to influence commercial outcomes by endorsing particular products, even if
one were inclined to buy an American car, the tricky question remains: What constitutes
an “American” car? Economist Matthew Slaughter, in a recent Wall Street Journal
opinion-editorial, attempted to elucidate:

What exactly makes a car “American?” Does it mean a car made by a

U.S -headquartered company? If so, then it is important to understand that
any future success of the Big Three will depend a lot on their ability to
make—and sell—cars outside the United States, not in it. A big reason
Chrysler has fallen bankrupt is its narrow U.S. focus. It has not boosted
revenues by penetrating fast-growing markets such as China, India and
Eastern Europe. Nor has it lowered costs by restructuring to access talent
and production beyond North America.”

However, the incredulous, angry reactions from American labor unions, their
patrons in Congress, and rabble-rousing television and radio personalities to GM’s since-
reversed announcement that its revitalization plans include shifting more production to
Mexico and China suggest that the above definition of an American car is not universally
embraced. For those who object to GM’s plans, it is not the company’s bottom line that
matters, but rather the company’s capacity to create U.S. jobs and stimulate U.S.
economic activity. That GM might need to start making profits in order to create U.S.
jobs and stimulate U.S. economic activity somehow doesn’t factor into the equation for
these detractors. Instead, in zero-sum fashion, they see investment in foreign operations

as antithetical to domestic job creation and economic growth.®

* Matt Slanghter, Wall Street Journal, May 7, 2009

¥ For the rccord, the empirical evidence supports a positive relationship between the growth of a company's
foreign operations and the growth of its domestic operations. Following is an excerpt from Daniel T.
Griswold, "*Shipping Jobs Overseas’ or Reaching New Customers? Why Congress Should not Tax
Reinvested Earnings Abroad,” Cato lnstitute Free Trade Bulletin No. 36, January 13. 2009: “lnvesting
abroad is not about “shipping jobs overseas.” There is no evidence that expanding employment at U.S.-
owned affiliates comes at the expense of overall employment by parent companies back home in the United
States. In fact. the evidence and experience of U.S. multinational companies points in the opposite
direction: foreign and domestic operations tend to compliment each other and expand together. A
successful company operating in a favorable business climate will tend to expand employment at both its
domestic and overseas operations. More activity and sales abroad often require the hiring of more
managers. accountants, lawyers, engineers, and production workers at the parent company.”
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Perhaps, then, they would find Slaughter’s alternative definition of an American
car more accurate:

Or is an “American” car one made within U.S. borders? If so, then it is
important to understand that America today has a robust automobile
industry thanks to insourcing. In 2006, foreign-headquartered
multinationals engaged in making and wholesaling motor vehicles and
parts employed 402,800 Americans—at an average annual compensation
of $63,538—20% above the national average. Amid the Big Three
struggles of the past generation, insourcing companies like Toyota, Honda
and Mercedes have greatly expanded automobile operations in the U.S. In
fiscal year 2008, Toyota assembled 1.66 million motor vehicles in North
America with production in seven U.S. states supported by research and
development in three more.”

But many Americans have rejected this definition of an American car as well.
Tronically, the people who are most inclined to oppose outsourcing and define it as
“shipping jobs overseas” tend to be the same people who criticize insourcing for shipping
control of U.S. assets overseas. Even though the top 10 selling models of cars and trucks
in the United States in 2008 were all produced in the United States, by American and
foreign nameplate producers, and even though foreign nameplate producers employ
hundreds of thousands of American workers, pay local and national taxes, support local
economies, reinvest part of their earnings in their U.S. operations, and invest in other
local businesses, the fact that corporate headquarters are located in Tokyo or Stuttgart or
Seoul seems to hold sway.

At best, there is grudging acceptance of the possibility that these “insourcing™
companies are part of the American manufacturing landscape, but it is impossible to
imagine that the U.S. government would have ever rescued Toyota or Honda, if they had
presented with financial prospects as dire as Chrysler’s and GM’s. Yet, as put in another
recent Wall Street Journal article:

Once you put down the flags and shut off all the television ads with their
Heartland, apple-pie America imagery, the truth of the car business is that
it transcends national boundaries. A car or truck sold by a “Detroit” auto
maker such as GM, Ford or Chrysler could be less American—as defined
by the government’s standards for “domestic content”— than a car sold by

? Slaughter.
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Toyota, Honda or Nissan—all of which have substantial assembly and
components operations in the U.S.'

The automobile industry is one of many that “transcends national boundaries” and
is only one example of why international competition can no longer be described as a
contest between “our” producers and “their” producers. But the same holds for industries
throughout the manufacturing sector. The fact is that the distinction between what is and
what isn’t American has been blurred by foreign direct investment, cross-ownership,
equity tie-ins, and transnational supply chains.

It’s time for U.S. economic policy to catch up to that commercial reality.

'° Joseph B. White, “What is an American Car?” Wall Street Journal, January 26, 2009.

13
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Mr. COHEN. Our third witness is Mr. Richard Mourdock, Indiana
State Treasurer, elected as 53rd Treasurer of the State of Indiana
in November 2006, who is the chief investment officer for the State
of Indiana, and, in that capacity, seeks to maximize a return of the
State’s investment portfolio. He serves on 13 boards or commissions
in his official capacity.

Recently, he was in the center of the national automobile indus-
try bailout as he pursued a case all the way to the United States
Supreme Court on behalf of Indiana pensioners and taxpayers. I
presume you know Steve Adams?

Mr. MOURDOCK. No, sir, I do not.

Mr. CoHEN. All right. Prior to his appointment, he served two
terms as county commissioner of Vandenberg County.

Mr. Mourdock, please proceed with your testimony.

TESTIMONY OF RICHARD E. MOURDOCK,
INDIANA TREASURER OF STATE

Mr. MoURDOCK. Thank you, Chairman Cohen, Mr. Franks, hon-
orable Members of the Committee. Let me first say that it is a true
honor to be before you today. I have always had great reverence
for our government and its systems, and frankly never imagined
that I would be testifying to a congressional committee. I truly do
consider this an honor to be invited.

Mr. CoHEN. I never thought I would ever be the Chairman of the
Committee. So we are both here.

Mr. MOURDOCK. I understand.

In being here today, I guess I am the only person who is a wit-
ness in either this panel or the previous panel who, like the Mem-
bers of the Committee, has a political constituency. As you just
stated, I represent a number of different funds including pension
funds for Indiana State Police Officers, the Teachers Retirement
Fund of Indiana, and also an infrastructure fund called the Major
Moves Construction Funds.

Those three funds a year ago this month bought the secured debt
of Chrysler Corporation. We bought that debt at a discount, and we
did that for two reasons:

Number one, because it was secured debt. We saw it as a good
investment. We bought it at 43 cents on the dollar.

And secondarily—and this is not an unimportant point. Second-
arily, we purchased it because Chrysler Corporation has a very
large footprint in the State of Indiana, as we have some 6,000 em-
ployees for Chrysler that work in the area of Kokomo.

When we made that investment decision, we never imagined that
as secured creditors, the pension funds that I have mentioned
would be ripped off and see their values greatly diminished, in
what is an unprecedented act, through the bankruptcy process.

I come here today to tell you that I have been asked dozens of
times: You took this case all the way to the United States Supreme
Court, Richard. What was this about? Was it about the money?
Was it about the law? Was it about the principle? Was it about the
precedent?

And the answer is yes, it was about all those things because they
are truly indivisible. They are indivisible when we consider the fact
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of law and the precedents that we have seen now set for our finan-
cial markets.

I will not rehash the entire case for you. I will simply say that
as a fiduciary of those funds, it is my utmost responsibility to not
leave any stone unturned in trying to find the remuneration that
our pensioners are due. I will continue to do that, hopefully, back
to the United States Supreme Court.

We realize, even as I say that, that we cannot unring the bell.
The sale of Chrysler will not be undone. The rights of all the other
secured creditors have been vaporized by that sale. However, be-
cause the Supreme Court did choose to hear our case briefly, issued
us a short stay, we have 90 days to go back to the Court to again
seek redress. We are considering how we might best do that.

Questions that we could put before that Court, and I expect we
will, are about the valuation of Chrysler. Clearly there is item after
item that shows the valuation method that was done on a liquida-
tion basis was not appropriate. It was said here this morning that
liquidation was the only option. We do not agree. Once the United
States Government agreed to partner up with Chrysler, it might
have found some other partners and might have found a more rea-
soned and historically precedented decision and basis upon which
a bankruptcy could have occurred. The reason that didn’t happen
was, along with it, came the date that this deal had to be done by
June 15th. The big question became: Where did that date come
from?

Ultimately, even the president of Fiat, upon whom it was contin-
ually said he would walk away from the deal if it didn’t happen by
June 15, on the day the sale took place he said, “No, that was
never my date. I don’t know where that date came from.” In fact,
that date also was derived by the government in making the sale
happen very quickly.

There are a whole series of questions I might ask rather than an-
swer here today. One of those questions is if the word “secured”
creditor no longer has meaning, we need in the world of finance
new definitions. Do the words “good faith and credit of the United
States Government” still have meaning? Do the letters FDIC still
have meaning?

Those are government entities. We need to make sure the bond
market is secure.

You know, in June of this year, Secretary of the Treasury Tim-
othy Geithner went to China, tried to convince the Chinese to keep
buying our bonds. And let’s all hope they do so. When he completed
his official business, he spoke at the University of Beijing to a
group of business students. He told them the American dollar was
sound because of the sound and consistent practices of the Amer-
ican government and Administration. The room erupted in laugh-
ter. Chinese business students understand we must have consist-
ency in the financial markets.

I could not agree more with the Obama administration on the
point that we need more investment in American manufacturing if
we again hope to be globally competitive. I hope we all see that.
But this act, in stripping away the rights of secured creditors, is
antithetical to good investing.
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Investors, institutional investors especially, are changing the way
they look at the world, and that is because of Chrysler. That is not
a good precedent that we have before us.

I look forward to any questions you have to ask. I come here not
as a lawyer. I am actually a geologist by training, as I was sharing
with Mr. Franks, but I learned in 30 years of business a lot about
the business world, and I know in that world there must be con-
sistency if you hope to succeed. And that is what we have lost here
in this process.

Mr. CoHEN. Thank you, Mr. Mourdock. The man I was ref-
erencing was a State treasurer, but way before you were elected.
So I missed your year in Tennessee.

[The prepared statement of Mr. Mourdock follows:]

PREPARED STATEMENT OF RICHARD E. MOURDOCK

The Honorable Richard E. Mourdock
Indiana State Treasurer
July 21, 2009
Ramifications of Auto Industry Bankruptcies, Part 111
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Mr. Chairman and distinguished Members of the Subcommittee, I would first of all like to thank you for
allowing me the opportunity to participate in today’s hearing. I am Richard Mourdock, Treasurer of the State of

Indiana.

In providing testimony to you, please note that I am not an attorney though it is clearly the issues of law
that cause me to be before you today. I come today as the elected official with strict fiduciary duties on behalf
of all Hoosiers. More specifically, I come as the fiduciary of two specific funds in Indiana, the Major Moves
Construction Fund and the Indiana State Police Pension Trust, and as a representative of the Teachers’

Retirement Fund of Indiana.

As aresult of the recent Chrysler filing, I was placed in the difficult position of asking the Southern
Bankruptcy Court of New York to stop the proceedings on behalf of the funds that I represent. Simultaneously,
Chrysler and the Obama administration were arguing that if the bankruptcy did not occur in a prompt manner all
of the Chrysler jobs would be lost. Specifically, it was said that Fiat SpA, the company interested in
“purchasing” twenty percent of the assets, would walk away from the deal causing the company to collapse if

all aspects of the bankruptcy were not completed by June 15%, 2009.

Please note, Chrysler is a major employer in Indiana with some 6,000 jobs in the Kokomo area.
Chrysler had recently contracted with a German firm, Getrag, to expand its operations in nearby Tipton County.
In short, taking a position that was perceived to be against the company and its workers was not convenient, but

it was the right thing to do.

I’'m frequently asked why I decided to take on the administration and risk possibly losing thousands of
Hoosier jobs. The answer to that is as simple as my oath of office. Like each of you, I pledged to “uphold the
Constitution of the United States.” As a fiduciary of public funds AND as an official who has taken a solemn
oath to serve, I could not NOT act in a circumstance when I saw our beneficiaries losing value as a result of the

law being violated.
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T’m also often asked if I sought to stop the bankruptcy: 1) as a result of the monetary loss to the Hoosier
funds or, 2) as a result of the violation of the law or, 3) as a protest in general principle of what was occurring.
My answer is simply “yes”. When viewed in the context of American law, fairness and propriety, these three

issues are indivisible in the Chrysler case.

The legal points of contention will be discussed subsequently in my testimony. The fundamental

chronology of events that causes me to be before the subcommittee today is as follows:

* InJuly of 2008, acting on behalf of the three Indiana funds, Reams Asset Management, (a
private sector money-manager working for the state), purchased ‘secured” debt of Chrysler with
a face value of $42 million dollars for approximately $17 million dollars, $0.43 on the dollar.
The essence of their valuation is based on collateral claimed by Chrysler to be in excess of $29
billion in the prior year. Also, as a most conservative approach, they valued Jeep’s brand and
revenues ALONE to be worth more than $3 billion dollars. Indiana was pleased to make the
investment as Chrysler’s footprint in Indiana is a large one. We hoped to be a party to their
success and certainly never imagined at the time we would have long-held, established investor

rights ripped away from us.

e In September, 2008, the collapse of Lehman Brothers began a steep slide in the stock market and
sent a serious shock wave through the economy. As a result, for the first time in fifty-six years
of record keeping, the Federal Reserve noted a decrease in average American household
indebtedness and the purchasing of “big ticket” items decreased dramatically. Heavily leveraged

automakers, (Chrysler and General Motors), were devastated.

* In October, 2008, the Congress debated and subsequently passed the Troubled Asset Relief

Program (TARP) to “aid the ailing financial industry.”
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In December, 2008, Congress debated the “Automobile Bailout Bill” that failed to pass. Failing
to find funding from Congress to assist the automakers, an executive order was signed by
President George W. Bush to allow the auto companies, (Chrysler and General Motors), access

to billions of dollars of bailout funds from the TARP.

In early 2009, it had become apparent that funds from TARP would not be enough to save
Chrysler and discussions between company executives and officials of the U.S. Treasury
Department began to place Chrysler, LLC into a Chapter 11, Section 363 bankruptcy procedure,

which would ultimately result in an auction of the assets.

Details of the bankruptcy were unprecedented. For the first time in American history and totally
counter to all established laws of bankruptcy, secured creditors would receive less than non-
secured creditors. A majority of the secured debt was held by JP Morgan, Citigroup, Goldman
Sachs Group, Inc. and. Morgan Stanley which, in the prior six months, had received a total of

$90 billion in TARP proceeds. They were owed in total some $6.3 billion.

Officials of the U.S. Treasury convinced secured creditors of JP Morgan, Citigroup, Goldman
Sachs Group, Inc., and Morgan Stanley to accept $0.29 on the dollar for their investments
instead of seeking just compensation through traditional bankruptcy proceedings despite the fact
that they had previously all made loans to Chrysler based on claims of as much as $29 billion in

collateral the prior year.

Private equity funds and pension funds held approximately $300 million of secured Chrysler
debt. Upon hearing of the unprecedented nature of the “settlement,” several private equity funds
filed objections in the bankruptcy proceeding arguing the assets were being undervalued and that

secured creditors rights were being grossly violated.
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e President Obama in a press conference said those who would file objections to stop the sale were

»

“unpatriotic,” “hedge funds,” “greedy speculators,” and “unwilling to sacrifice.” The case was

stated to be, “One of the most complex bankruptcies in American history.”

* As widely reported, executives from the funds that filed the court cases began to receive threats
and within three days withdrew their lawsuits and petitioned the court that the records be sealed

to protect their identities

* Bankruptcy documents identified that a number of states and localities had pension fund
investments in Chrysler secured debt including funds representing public employees in

California, Michigan and Indiana.

e At 10:00 am, on Monday, May 18, 2009, the United States Bankruptcy Court for the Southern
District of New York notified the Indiana Treasurer of States’ Office by first class mail that in
this, “..one of the most complex bankruptcies in American history” Indiana’s funds had thirty

hours or until Tuesday, May 19, 2009, at 4:00 p.m. to file objections or claims.

*  On Tuesday, May 19, 2009, an objection was filed on behalf of Indiana’s Major Moves
Construction Fund, The Indiana State Police Pension Fund and the Indiana State Teachers’

Retirement Fund.

Indiana’s legal filings in the Chrysler, LLC bankruptcy sale made three essential points: First, the
bankruptcy laws which have been in place protecting the rights of secured creditors cannot be arbitrarily
overthrown by an act of the Executive. This is a violation of Article I, Section 8 of the U.S. Constitution in
that Congress is solely assigned the role to determine uniform bankruptcy law. Neither the Courts nor the
Executive can do this arbitrarily. Our funds suffered a “taking” in violation of the Fifth Amendment in that

there was no “due process of law”. There was, and is in all financial arrangements between debtor and
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creditor, a contractual relationship, which is here being rendered null and void. If allowed to stand, this

violation of two party contracts undermines a basic and essential tenet of debt financing in the capital markets.

Second, money provided by the federal government to Chrysler is being provided illegally and clearly
counter to the intent of Congress. When TARP was being debated then Secretary of the Treasury Henry
Paulson testified the money was NOT for the auto companies. It was targeted to aid the ailing financial
industry, i.e, those with “Troubled Assets” that needed a “Recovery Program.” Evidence that the money was
NOT intended to be an automotive bailout bill could not be more clearly illustrated than to review the failure
of the separate automobile bailout bill presented in Congress in December 2008. If Congress had intended the
TARP bill to cover the auto companies when it passed in October 2008, why were they even attempting to
pass a separate automobile bailout bill just two months later? We believe both the Bush and Obama

administration have acted illegally in this use of TARP funds.

Third, we argue that a sub rosa or “under-the-table-arrangement” between the Treasury and Chrysler
prevented a fair valuation of the assets. In a legitimate auction sale, no potential bidder would be allowed to
set the value of the assets being auctioned. But that is precisely what happened in this case as the Treasury
was assigning values to creditors, determining which assets would be liquidated, what new parties, (i.e., Fiat
SpA), would be brought into the deal, and how a new dealership network would be defined, etc. It was known
from the outset that when the Chapter 11, Section 363 sale of the assets would occur, there would be only one
bidder: the U.S. Treasury. Secured creditors could not have their rights protected or fairly valued in such an

arrangement. Such an “insider-deal” reeks of impropriety.

Indiana’s legal case began at the Southern Bankruptcy Court of New York where we participated
vigorously in the hearing in order to raise our objections in the hopes that the plan might be rejected and a
structured bankruptcy sale might occur pursuant to precedent. The bankruptcy court udge seemed interested
only in ratifying the government’s preferred plan as quickly as possible and failed to even address the merits
of many of the legal issues we raised. Following his ruling, Judge Gonzales shortened the usual 10 day stay

6
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period typically granted in bankruptcy cases. The District Court for the Southern District of New York has
previously declined to take up the case but noted from the bench that the points of law raised in our petition

had merit.

Officials of the U.S. Treasury then asked that the case be certified for immediate appeal to the United
States Court of Appeals for the Second Circuit. We were pleased with this potential opportunity to have the
merits of our case heard. During the hearing before the three judge panel, one of the judges commented from
the bench to our attorney, “Don’t you think the United States Supreme Court should be taking a swing at
this?” Perhaps reflecting that sentiment, on Friday, June 12™, 2009, the Second District Court of Appeals
issued a perfunctory order ratifying the bankruptcy court’s decision and issuing a stay until 4:00 pm the

following Monday to allow for United States Supreme Court review.

Indiana requested that the United States Supreme Court issue a stay to prevent the sale so that the
points of law that we raised be reviewed in full context. Justice Ginsburg granted the stay on Monday, June

15™,

At approximately 7:00pm on Tuesday June 16™, 2009, The Supreme Court issued an order per curiam
removing the stay and allowing the sale to proceed. The order stated that Indiana had failed to meet all the
conditions required to stop the sale but did add: “A denial of stay is not a decision on the merits of the

underlying legal issues.”

The sale of Chrysler to the U.S. government occurred within forty-eight hours and the assets were
promptly divided among the selected field of creditors and newly chosen stakeholders. Indiana is currently
weighing its options for further legal action to establish the wrongfulness of the precedent set in the Chrysler

case.

My purpose in providing testimony is not to re-state all of the intricacies of the case. Thave included as

an addendum to my testimony the filing of our legal brief for that purpose. I believe my presence before you
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today is best served to ask the questions that Congress, and only Congress, can address in light of all that has

happened in the Chrysler case. Indeed, while I am available to answer any of your questions to the best of my

ability, the most significant questions that linger I cannot answer.

Questions and issues regarding the Chrysler bankruptcy are specific:

Were the assets of Chrysler, LLC valued correctly for the purposes of the banknuptcy? Some
questions had been raised by various groups that certain assets or automobile lines of Chrysler,
LLC were intentionally undervalued. For example, the Jeep product accounts for more than
$500,000,000 in annual revenue from licensing arrangements for the use of its name. An
appraisal not long before the auction had the value of Jeep at $6 billion yet the total auction for
all of the Chrysler assets resulted in a value of just over $2 billion. Why should secured creditors

feel they received anything close to fair value given these facts?

Also, it has been reported that one existing, experienced, savvy, automotive investor group had
negotiated with Chrysler in late February 09 for the purchase of the Dodge Viper brand for $35
million. And yet, Chrysler executives told the bankruptcy court less than sixty days later the
brand could only be assigned a value of $5 million. How can a good-faith purchaser be told
“no” when he offers $35 million only to see the same product valued for $5 million weeks later

in a government auction?

The crisis mentality that drove the process was totally undermined by the President of Fiat. Prior
to the bankruptcy sale in each court, the federal government argued that if the sale didn’t close
by June 15" the deal with Fiat would fall apart. Targued throughout the several weeks of
Indiana’s involvement that this made no sense whatsoever as Fiat was not required to expend a
single penny to acquire the 20% stake in Chrysler. Said differently, if someone is offered a

$400,000,000 asset at no cost and told that it wouldn’t be available until next week, I’'m betting
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they’d return one week later. Or one month later. $400,000,000 for zero expenditure is too good
a deal to walk away from. Sure enough, on the day of the sale Fiat’s president said exactly this
and indicated he was unsure where the June 15™ date had originated. Clearly, it came from the
Treasury in its rush to close the deal in haste which was again, greatly to the detriment of the

investors.

For a detailed analysis of the legal consequences of this case see the attached article Assessing the

Chrysler Bankrupicy.

Broader and greater questions related to the precedents set if the actions of the Congress continue to be

ignored by the Executive and if the rules of law no longer have application:

If the term “secured creditor” no longer have meaning, what other terms of art in the world of
finance no longer have meaning? The long-standing rights of secured creditors have been so well
understood that during the War of 1812 the U.S. government continued to pay principal and
interest to British citizens even as we were at war with their nation! Our government realized
then that if you default to “secured creditors” regardless of the circumstance, you have begun to
destroy your own credit rating. Recent discussions by Russia and China to seek a new
international reserve currency are not unrelated to the message of the Chrysler bankruptcy.
Change the rules and the players will change. 1f foreign investors in U.S. Treasury debt sense
that “good faith and credit of the United States government” can be swept away with an arbitrary
act to deal with a momentary crisis, we will have a problem far, far greater than Chrysler in

scope and impact.

If investors no longer feel the law is uniform, predictable, and based on precedent, why would
they continue to invest in American markets? I could not agree more with the Obama
administration’s belief that the American manufacturing sector must be revitalized if we are to

again become globally competitive. But the Chrysler precedent of stripping value and rights
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from secured bond holders flies in the face of maintaining a sound investment environment. It is
easy to predict that hundreds of billions of dollars will begin to be invested in foreign markets as

a result of this decision.

I realize that most who come to testify before committees of Congress typically come to demand some
change or some new set of laws or regulations. They come to revise a set of laws that may no longer apply

to modern circumstances but I do not

1 appreciate the opportunity to come before you to plead simply that Congress act pursuant
to Article I, Section 8 that mandates that you, not the Executive, not the Judicial, make a uniform set of
bankruptcy laws. It is your job but you have already done it. You need not do it again. You do not need to
revise what you have already done. You need only stand to argue that what has been put in place has
worked for almost two hundred years. And what is the evidence of that success? The strongest, most vibrant
economy on the planet over that period. Investors seek stability in the market place and that’s what our
laws have provided. It is also why investment houses often use in their advertising words that paint mental
images of stability. They include the image of rocks or bluffs, cliffs, or mountains. Never do they send a
message of shifting sands. Yet that is what today’s investors see when secured investors rights are thrown
away in the name of momentary economic crisis or perceived threat. It is a dangerous message to send.
The members of this Subcommittee need to stand firm on what the investing community has long held
in violate: sound, consistent, and stable bankruptcy laws,

If you do that, investment will flow back into American corporations. If you fail to do so, it, like so
many American jobs, more American capital will flow overseas as investors will want to put their money in

more stable markets where the rules don’t change with the moment.

Mr. Chairman and distinguished Members of the committee, I would like to thank you for allowing me
to testify at this hearing today and to express my views and concerns about current bankruptcy laws and
unintentional consequences that could affect the financial markets in the future.

10
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Assessing the Chrysler Bankruptcy

Mark J. Roe and David Skeel
Abstract

Chrysler entered and exited bankrupicy in 42 days, making it one of the —
perhaps the — fastest major industrial bankruptcies in memory. It entered as a company
widely thought to be ripe for liquidation if left on its own, obtained massive funding from
the United States Treasury, which pumped in cash to fimd paying several billion doliars to
pre-bankyuptcy creditors, brought in I'TAT to manage the post-bankruptcy operation, and
exited through a pseudo sule of the main assets to a new government-funded entity. The
unevermess of the compensation to prior creditors raised considerable concerns in capital
markets, which we evaluate here. We conclude that the Chrysler bankruptcy cannot be
understood as complying with good barkruptcy practice and that it resurrected
discredited practices long thought interved in the 19" and early 20" " century equity
receiverships. The banlkruptcy court opinion — one that neglected to even mention the
Cade section, § 1129, that enumerates the standards for plan confirmation, much less
apply those standards — needs to be rejected as hastily done: bankruptcy practice would
be improved by a shavp appellate rejection of the Chrysler bankruptcy’s structure. Some
of thal restoration of good bankruplcy praciice could be jacilitated via the circuil court’s
pending opinion, which could focus on the plausible elements of priority compliance in
the record.

Electronic copy available at; hitp://ssm.com/abstract=1426530
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Assessing the Chrysler Bankruptcy

Mark J. Roe and David Skeel”
INTRODUCTION

The Chrysler chapter 11 proceeding went blindingly last. One of the larger
Amcrican industrial companics cntered chapter 11 and cxited 42 days later. Clearly
speed was achieved because of the government’s cash infusion of $15 billion on
noncommercial terms into a company whose assets were valued at only $2 billion."
The influx came at a time when the American economy was sinking, financial
institutions were weakened, and the government feared that a collapse of the auto
industry would have grave consequences for the rest of the economy. As a matter of
bankruptcy technique, the chapter 11 was a tour de force.

The economic policy and political background is worthy of its own analysis,
but we shall mention it only in passing, and it will not be our focus, except as it
interacts with the Bankruptcy Code. Briefly, Chrysler was a weak producer, making
cars that had limited consumer acceptance, in an industry facing substantial domestic
and world-widc over-capacity. Normally, industrics [acing such pressurc nced (o
shrink and their weakest producers, like Chrysler, arc the first candidates for shrinkage.

Our primary focus, though, will be on the technical structure of the Chrysler
bankruptcy under the Code. Did the bankruptcy introduce, or magnify, tactics,
procedurcs, and doctrines that would [acilitale sound, [ast bankrupteics in the [ulurc?
Did the Chrysler reorganization reveal defcets latent in the chapter 11 mechanisms?
Could the rapid results only be obtained in the future if the government is willing to
flood the bankrupt firm with cash on subsidy-type terms? Or was the process
sufficiently innovative as to be new? And, if new. is it fully desirable?

Our overall conclusions arc not favorable (o the process, resulls, and portents
for the future. The Chrysler bankruptcy process used undesirable mechanisms that
federal courts and Congress struggled for decades to suppress at the end of the 19" and
first half of the 20" centuries, ultimately successfully. 1f the mechanisms are not firmly
rejected, either explicitly or via judicial (or legislative) distinction or via a collective
forgetting of the event among bankruptcy institutions, future reorganizations in chapter
11 will be at risk, with the risks sufficient to affect capital markets. (Some of this
rejeclion, or at least reinterpretation, could occur in the Second Circuil’s opinion on the
appcal, which is pending as we write.) Although the government’s presencc obtained

" Professors, llarvard and the University of Pennsylvania Law Schools, respectively. Special
thanks to A. David Lander for rescarch assistance. Barry Adler, Douglas Baird, Martin Bicnenstock, Lynn
Lopucki, and Robert Rasmussen were generous with their comments,

' “The Governmental Entities loaned the Debtors at least S4 billion prepetition, and nearly S5
billion postpetition, all of which is a secured debt obligation of the Debtors.” 7 re Chrysler I1.C, 405 B.R.
84, 108 (Bankr. S.DN.Y. 2009). In addilion, they arc providing $6 billion in sceured loans to New
Chrysler. Id at 92
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judicial deference. the government’s presence is not needed to use the defective
procedures. Every reorganization in chapter 11 can use the same, defective process.

The Chrysler case warrants allenlion [or other, albeil related reasons. Credil
markets rcacted negatively to the Chrysler rcorganization process and results. George
J. Schultze, a manager of a hedge fund holding Chrysler debt, said “one reason we
went into it was because we expected normal laws to be upheld, normal bankruptcy
laws that were developed and refined over decades, and we didn’t expect a change in
the priority scheme to be thrust upon us.” He warned that those “who make loans to
companies in corporate America will think twice about secured loans due to the risk
thal junior creditors might leap (rog them il things don’t work out. 1 puts a cloud on
capilal markcls and the riskicst companics thal need capilal will no longer be able (o
gel capital ™ Warren BulTolt worried m the midst of the rcorganization thal there
would be “a whole lot of consequences™ if the government’s Chrysler plan emerged as
planned, which it did. If priorities are tossed aside, as he implied they were, “that’s
going to disrupt lending practices in the future.” “If we want to encourage lending m
this country,” Buffett added, “we don’t want to say to somebody who lends and gets a
secured position that the secured position doesn't mean anything.”

Were they right? Were priorities violated?

Perhaps prioritics werce breached, perhaps they weren’. The most (roubling
Code-based aspect of the Chrysler bankrupley is that il is difficull, perhaps impossible,
to know from the structure of the reorganization. Yet obtaining that knowledge is one
of the core goals of chapter 11 practice. Chrysler breached appropriate bankruptcy
practice in ways that made the valuation and allocation of Chrysler’s value to pre-
bankruptcy creditors opaque. The requirement in § 1129(a)(8) that each class of
creditors consent or receive full payment wasn’t used. A market test wasn’t used.

2 Tom Hals, Chrysler Secured Creditor to Fight “Illegal” Plan, RCUTERS, May 7, 2009,
http://www renters.con/article/ousiv/idIISTRES464WC 20090307 .

* Lou Whiteman, Buffett Warns of Chryster Cramdown Ramifications. Trg DALY DAL, May S,
2009. These were not isolated comments in capital markets. Cf Nicole Bullock, Painfil lessons for lenders
in Chrysler debacle, FIN. TIMES, May 7, 2009, iable af http://www ft.com/omy/s/0/8ae2592¢-3b31-
11de-bad1-00144feabdeG htmi:

“Given that so much of total borrowing across all asscl ¢lasses is [irst lien in nature, the damage
that would oceur (o the economy as a result of higher [irst lien borrowing costs resulting from
lenders requiring a higher return to compensate them for an unknown interpretation of claim
priorities could be substantial,” says Curtis Arledge, co-head of US fixed income at BlackRock,
Inc. ...

“It is particularly important at this stage of the distressed cvele for lenders to have confidence in
pre-existing contracts and rules. We are entering a period of record corporate defaults and the
need for bankruptcy financing and financing for distressed companies will only continue to
grow,” says Gireg Peters, global head of credit research at Morgan Stanley.

“People are pretty comtfortable with the bankruptey rules. What they are trving to do in the
Chrysler siluation is unprecedented,” says JTelf M. a £ director special in
bankruptey and restructuring al Trenwith Securities, the investment bank. “This isn’t the way the
game is supposed to be played.”

“Now there is a new risk: government intervention risk,” Mr Persky says. “And it is very hard to
hedge.” Steve Persky, managing direetor of Dalton Investors, a Los Angeles-based hedge fund
that specialises in distressed debt.
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There was no judicial valuation of the firm. Chrysler simply went through the motions
of selling its principal assets to a newly formed entity controlled by its previous
principal creditors.

Stunningly, thc bankruptcy court did not analyze the § 1129 issucs. Indecd,
that section — the core to the modern Bankruptcy Code, outlining the conditions the
judge must find prior to confirming a plan of reorganization — is not even mentioned
once in the central judicial opinion in the Chrysler proceeding. If the pseudo sale was a
de facto plan of reorganization because it did so much more than simply selling assets
for cash, then it was incumbent upon the bankruptey process to assess the terms for
overall, salisfaclory consistency with § 1129. One can have conflidence (hat il a
capable bankrupley judge docs not sce [it (o mention § 1129 in a salc thal is making
many of the delcrminations normally madc in chapter 11 under § 1129, then somcthing
peculiar is happening. The most obvious hypothesis is that one could not mention it, if
one feared that one were witnessing a reorganization that could not comply with
§1129.

Wec can hope thal the breach of proper practice will be confined to Chrysler.
But the structure of the deal is not Chrysler-specific and plan proponents are already
citing the Chrysler arrangement as precedent.”

The Chrysler proccss may have revealed fault lines in the structurce of chapter
11: Alihough the government may have been needed in (he case lo obtain judicial
deference, the government’s presence as a noncommercial lender isn’t needed, as a
matter of Code structure, for the interested players to use the Chrysler mechanism. Any
coalition of creditors and managers can use the § 363 sale in the same way, if they can
persuade a judge to approve their proposed fictional sale. Hence, the Chrysler
bankruptey, if it becomes a pattern, has the potential to disrupt chapter 11 overall, with
potentially negative consequences for lending markets as well. Without strong
appellate rgjeclion of Chrysler, perhaps via diclum in a § 363 appcllalc docision from
the Sceond Circuit, we could be in for a rough ride in bankruptey rcorganization for
years to come.

A roadmap for the article: In Part I, we outline the structure of the Chrysler
bankruplcy, which was cllcclualed as a § 363 salc. In Parl 11, we analyzc the best
theorctical structurc for how § 363 should intcract with the rest of the Codc,
particularly § 1129. Section 363 has the potential to do much good — by repositioning
companies quickly in the merger market — and the potential to do much damage, by
running roughshod over the rest of the well-honed chapter 11 structure. In Part III, we
examine the cases, which largely but not completely conform to the theoretical
structure for § 363 sales that we outline in Part II. To substitute for usual creditors’
protections of § 1129, courls had previously developed makeshill remedies in § 363
salcs, requiring consent and a genuine market test. In Parts IV and 'V, we show that the
Chrysler sale failed to use such checks. We also point to valuation inconsistencies in
the deal structure that the courts needed to resolve, but did not.

* Ashby Jones & Mike Spector, Creditors Cry Foul at Chrysler Precedent, WALL ST. J., June 13,
2009, at B1: Peter Kaufman, president of investment bank Gordian Group. questioned “[t]he excuse that
[the aulo cases] are “special circumstances,” saying “I'm sure thal’s right until the next time it’s a *special
circumstance.””
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After briefly exploring in Part VI how the government might have structured
its investment in Chrysler differently, to reach its policy goals without stressing normal
bankruptcy practice, we speculate in Part VII about Chrysler’s implications for future
bankruptey practice. Nothing about the Chrysler sale limits its template to cases in
which the government is a creditor, and barely two wecks after the sale order was
stamped the Chrysler decision had already become an issue in several other cases.

In Part VIII, we remark on the similarity of the Chrysler reorganization to 19"
century reorganization via the equity receivership. On the positive side, the Chrysler
reorganization handled a practical business problem via a sale format as did the equity
receivership’s reconstruction ol the American railroad system. On the negalive side,
the Chrysler reorganization reintroduced the equily reccivership’s most objoctionable
allribules, particularly its casual rcgard [or priority — attribulcs that the rcorganization
machinery regularly rejected throughout the 20" century, until now. Before
concluding, we speculate on business features that might push toward more Chrysler-
like bankruptcies in the future: if major creditor groups increasingly not only supply
funding, but also provide critical goods and services for the debtor’s operations, then
Chrysler could represent a new direction, one for which chapter 11 as now constituted
is not fullv prepared.

The damage will need to be undone. Eventually, one can hope that the
Chrysler deal will be seen as an anomaly. The Second Circuit could more quickly limit
the reorganization’s mischief by emphasizing the least objectionable aspects of the
sale, and rejecting its excesses, when it explains its decision not to halt the sale.

1. THE DEAL STRUCTURE

The basic deal structure is straightforward to summarize. Pre-bankruptcy,
Chrysler was a private firm, owned by Cerberus, a large private equity fund. As of the
bankruptoy, its two largest creditors were secured creditors owed $6.9 billion and an
unsecured emplovee benefit plan, owed $10 billion. It also owed trade creditors about
$5 billion, and it had warranty and dealer obligations of several billion dollars.’

The government created and funded a shell company that, through a § 363
sale, bought substantially all of Chrysler’s assets for $2 billion, giving the secured
creditors a return of 29 cents on the dollar. This New Chrysler (formally: New CarCo
Acquisition LLC) then assumed the old company’s debts to the retirees, most dealers,
and (rade credilors. The unsecured claims of the relirees’ benefits plan were replaced
with a new $4.6 billion nole as well as 55% ol the new company’s stock.

Priority seemed violated because unsecured retiree claims were getting a
promise of well over 50 cents on the dollar and unsecured trade creditors were being
paid in [ull, while the secured creditors were getling 29 cenls of the dollar. The
pscudo-salc madc no provision for creditors such as present and futurc products
liability claimants for defects in Chrysler cars now on the road. Their claims can only
be brought against the Old Chrysler, which will shortly have no assets.

® Allidavit of Ronald E. Kolka in Support of First Day Pleadings, 405 B.R. 84 (No. 09-50002),
2009 WL 1266134, 49 27, 30. 35, 39
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In an ordinary bankruptcy, the structure would indeed be prima facie
improper. But this was not an ordinary bankruptcy, because the government was
lending on noncommercial, policy-oriented terms. The United States Treasury and the
government of Canada had lent roughly $4 billion to Chrysler prior to bankruptcy, and
then agreed to provide $5 billion in debtor in possession financing and $6 billion m
exil financing.® Some of (he excess promised (o the reliree (rust was surely spilling
over [rom the government’s concessionary lending. The difliculty — the core Chrysler
bankruptey problem — is that the bankrupley process [ailed (o reveal how much. Its
structure was consistent with several sharply differing real results. Maybe the retirees’
payout came solely from the government’s new money as funneled through New
Chrysler, maybe some of it came from the prior secured creditors, maybe the
reorganization created unusually lucrative synergies, or maybe the government even
subsidized the secured creditors as well. It’s impossible to tell because the process was
opaque, with none of the standard mechanisms used to validate the process: a judicial
valualion, an arms-length bargained-[or setllement, or a genuine markel lesl.

Simply stated, although the secured creditors received $2 billion on their $6.9
billion claim, there is nothing in the structure of Chrysler’s bankruptey process
inconsistent with the proper number for the secured being not $2B, but $3B, or $1B.
Or zcro.

11. THE § 363 PROBLEM: CONCEPT

Section 363 of the Bankruptcy Code authorizes the debtor to sell assets out of
the ordinary course of business at any point m the bankruptcy case, upon obtaining the
bankruptcy court’s approval. But § 1129 — arguably the core of the chapter 11 —
requires that, before the court approves a plan of reorganization, it ascertain that the
plan complies with the usual priorities, absenl creditor consent lo deviation from those
priorities.

In a simple sale, these two sections do not conflict. The debtor petitions the
court to sell, say, a subsidiary that the firm cannot manage well and that’s deteriorating
in value. The assel leaves the deblor’s eslate but cash comes back m. The cash for (he
salc is then available to all of the pre-bankruptey creditors, who can thercafter litigate
their claims (o priority, cquitable subordimation, post-pelition inlcrest, and so on.

A complex sale, however, can determine priorities and terms that the Code is
structured o determine under § 1129, and is not struclured (o delermine under § 363.
For cxample, consider the possibility that in addition to the sale, some pre-bankruptey
credilors come over (o the purchasing [irm, but others do not. The purchaser buys (he
debtor’s principal operating subsidiary, say, and agrees to pay one of the subsidiary’s
creditors, but not its other creditors. Some of the subsidiary’s dealers are terminated,
left behind, and have damage claims left unpaid, but others move over to the purchaser
and remain in operation. The purchaser agrees to assume some of the subsidiary’s
ongoing warranty claims, but not liability for previously sold products that turn out to
be defective. Or, the purchaser earmarks some of the consideration used in the sale as
only being usable by a parlicular scl of previous creditors of the subsidiary.

°405B.R. at 92, 108.
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All these sales terms would then determine core aspects that would normally
be handled under § 1129, with disclosure, voting under § 1129(a)(8), and if voting
fails, via a judicial cram-down under § 1129(b). If the restructuring is done via § 363,
courts would have to resolve how to reconcile such sales with § 1129.

The simplest reconciliation would be to bar such sales that determine core
chapter 11 terms, on the theory that § 363 could not, and should not, be allowed to eat
up the rest of chapter 11. Congress intended that the chapter 11 proceeding end with
the bankruptey judge going through the § 1129 check-list for compliance, typically
including full disclosure of the company’s business operations and the impact of the
plan on the credilor groups, with creditors therealler voting and the judge evaluating
the plan. If the salc determined credilor prioritics sub rosa, there would be litlle — and
al the limil, nothing — for the judge to check off In form al least, the courts have said
as much, with the operative phrase being that a bankruptcy court cannot approve a sub
rosa plan of reorganization in the guise of a § 363 sale.

Bul that kind of formalistic rcconcihation isn’t good cnough for (wo rcasons,
onc theorelical and onc praclical. The theorclical onc is Lhal cvery salc allccts (he
§ 1129 bargaining. Simply by reducing a variable outcome to a fixed number, by
collapsing the probability distribution of a firm’s future income stream, a sale for cash
reduces the range of bargaming tactics. Imagine a firm whose assets are worth between
$1 billion and $3 billion, because its industry faces an uncertain future during the
bankruptcy period. Its senior creditors are owed $2 billion, and it proposes to sell its
assets to a buyer for $2 billion Before the sale, when the firm was worth somewhere
between $1 and $3 billion, (he juniors had a shol at oblaining valuc in the chapier 11
proceeding, cven though the firm owed $2 billion to scniors. The juniors could stall to
see if the $3 billion number turned up. Or the possibility of the $3 billion value turning
up gave them leverage with the juniors in negotiating a consented-to plan of
reorganization. But with the variable future outcomes reduced to $2 billion in present
cash, there’s no wedge left here for the juniors to work with. More generally, behind
the § 1129(a)(8) process is the “what if” altemative — what if the parties cannot
bargain (o a seltlemenl? 1[ they cannol setlle, the judge can cram the plan down, but
that cram-down ultimatcly nceds a judicial valuation of the firn and its claims, a
process that is usually thought to be highly inaccurate.”

The second, practical problem with rejecting all sub rosa plans as not being
good enough is quile imporlant: a sale is jusl loo allraclive a business disposition [or
many bankrupts to give up. Bankrupt companics comc disproportionatcly from
declining industries that should shrink. An excellent way for a declining industry to
consolidate capacity is via merger, so that the strongest parts of each partner can be
molded together. And bankrupt firms, if poorly managed, can be repositioned to be
managed by a better managerial team. If a few terms have to be handled in the § 363
sale that would ordinarily be handled under § 1129, then courts, and bankruptcy

7 Sce, ¢.g., Walter Blum, The Law and Language of Corporate Reorganization, 17 U, CHL L. REV.
505, 571-580 (1950) (“[reorganization value] is a fictional value.... It is set by the estimates of persons who
are not standing back of them with a willingness to invest their own funds.”); Mark I. Roe, Bankruptcy and
Debt: A New Model for Corporate Reorganization, 83 COLUM. L. REv. 527 (1983); Kerry O’Rourke,
Valuation Uncertainty in Chapter 11 Reorganizations, 2005 COLLM. BUS. L. REV. 403, 427.
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doctrine, should find a way to accommodate the quick sale, but without giving up the
entire § 1129 structure of protections and priorities. One potential negative fallout from
the Chrysler bankruptcy is that the eventual push-back to its casualness in handling
priority could become an attack on § 363 in its entirety, as opposed to its specific
implementation. If sales were sharply curtailed, as opposed to being conditioned and
propetly struclured, then bankruplcy would be sel back.

Fast sales with some priority determinations can be reconciled. The court can
identify the offending feature of the § 363 sale and ascertain whether it would have
succeeded under § 1129, For example, if a smgle creditor objects to the sale, because
some prior credilors are indeed gomg over Lo the new enlily, the court can delermine
that the creditor reccived liquidation value (§ 1129(a)(7)) and thal the creditor class (o
which the dissenter belongs consenled o any deviation in priority in allocation of the
going concern value (§ 1129(a)(8)). If a class consented overall but a dissenter would
clearly be getting liquidation value, then the court could determine that even though
the sale had aspects of a sub rosa plan, those features if done above-board would still
have permitted plan confirmation under § 1129.

111. THE § 363 PROBLEM: THE APPELLATE CASES

Overall, the prior appellate cases conformed to the concepts laid out above
Bankruptcy law, based on leading 1980s decisions in the Second and Fifth Circuits,
was largely in good shape doctrinally before the Chrysler sale. These decisions
established that there must be an appropriate business justification for the sale, as
exemplified by a business emergency or a deteriorating business situation best handled
by a sale; the sale cannot be a sub rosa plan of reorganization; and if the plan does
delermine critical § 1129 [caturcs, it can only do so il the court [ashions a makeshill
safeguard — a substitute that’s overall consistent with the mandates of § 1129.

A. Reconciling § 363 with § 1129

Prior to the modern Bankruptey Code, assct sales were only allowed when the
asset was perishing or wasting away. In Jn re Lionel Corporation, the Second Circuit
freed Code sales from that restriction, but firmly stated when rejecting the proposed
sale in the case that, although “the new Bankruptcy Code no longer requires such strict
limitations on a bankruptcy judge’s authority to order disposition of the estate’s
property..., it does not go so far as to climinate all constraints on that judge’s
discretion.”® The court established the modern test for a § 363 sale:

The mule we adopt requires that a judge determiming a § 363(b)
application cxpressly find from the cvidence presented before him at (he
hearing a good business reason to grant such an application.”

¥ Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1069 (2d Cir.
1983).
°Id at 1071.
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Moreover, and more importantly for the Chrysler reorganization, the court in
Lionel also stated that:

|I]t is easy to sympathize with the desire of a bankruptcy court to
expedite bankruptey reorganization proceedings for they are frequently
protracted. “The need for expedition, however, is not a justification for
abandoning proper standards.” Protcctive Committec for Independent
Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 450,
20L.Ed. 2d 1, 88 S. Ct. 1157 (1968)....

In fashioning its findings, a bankruptcy judge must not blindly follow the
hue and cry of the most vocal special interest groups; rather, he should
consider all salient factors pertaining to the proceeding and, accordingly,
act to further the diverse interests of the debtor, creditors and equity
holders, alike.'”

White the Lionel decision evinces a skepticism of the § 363 sale, over time,
courts became morc comlorlable with § 363 salcs, parlly becausc they make so much
business scnsc for a failing busincss, partly becausc the merger market decpened and
thickencd in the 1980s. Such sales have become much more frequent in chapter 11"

By relaxing the standard for a § 363 sale, the courts mtroduced the risk that
the § 363 salc process could be used (o circumvent the carclully cralted protections of
the chapter 11 process cmanating from § 1129. The court addressed this issuc in In re
Braniff Airways:

The debtor and the Bankruptcy Court should not be able to short circuit
the requirements of Chapter 11 for confirmation of a reorganization plan
by establishing the terms of the plan sub rosa in connection with the sale
of assels. "

The Braniff court concluded that the proposed sale m that case — which
would have distribuled travel scrip (coupons), promissory noles, and a share ol prolils
in dilfering amounts o diflerent groups of creditors — was indeed a de Taclo plan of
reorganization:

Were this transaction approved, and considering the propertics proposcd

to be transferred, little would remain save fixed based equipment and

little prospect or occasion for further reorganization. These
considcrations rcinforce our view (hat (his is in fact a rcorganization.'*

Courts continue to reaffirm and interpret the Braniff standard.

10 Id

1! See Douglas G. Baird & Robert K. Rasmussen, Chapter 11 at Twilight, 56 STAN. L. REV. 673
(2003), Douglas G. Baird, The New Face of Chapter {{. 12 AM. BANKR. INST. [.. REV. 69, 78 (2004)
(slating that “salcs arc now part of the warp and wool of chapler 11 practice. Of the 10 largest c¢hapler 11s
of 2002, eight used the bankruptey court as a way of selling their assefs to the highest bidder, whether
piccemeal or as a going concern.”). Cf. Lynn M. LoPucki & Joseph W. Doherty, Bankrupicy Fire Sales.
106 MIcH. L. REV. 1, 24-25 (2007) (criticizing sales).

** Pension Benefit Guar. Corp. v. Braniff Airways, Inc. (In re Braniff dirways, Inc.), 700 F.2d 935,
940 (5th Cir. 1983)

13 Id
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[T]he provisions of § 363 permitting a trustee to use, sell, or lease the
assets do not allow a debtor to gut the bankruptcy estate before
reorganization or to change the fundamental nature of the estate’s assets
in such a way (hat limits a future reorganization plan. "’

In 2007, the Second Circuit said, in In re fridium Operating LLC:

The trustee is prohibited from such use, sale or lease if it would amount
(0 a sub rosa plan of rcorganization. The rcason sub rosa plans arc
prohibited is based on a fear that a debtor-in-possession will enter into
transactions that will, in effect, “short circuit the requirements of
[Clhapter 11 for confirmation of a reorganization plan.” '’

Although courts regularly indicate the impermissibility of sub rosa plans, they
do not bar all plans that make § 1129 determinations in the § 363 sale. The sale mav go
through, bul only il an appropriate, even il makeshill, prolection is used (o subslilule
for the foregone condilions lo plan conflirmation. As lhe courl stated in In re
Continental Air Lines:

[W]c hold that when an objector to a proposcd transaction under § 363(b)
claims that it is being denied certain protection because approval is
sought pursuant to § 363(b) instead of as part of a reorganization plan,
the objector must specify exactly what protection is being denied. If the
court concludes that there has in actuality been such a denial, it may then
consider fashioning appropriate protective measures modeled on those
which would attend a reorganization plan.'®

One commentator, summarizing the cases, stated:

The sound business purpose test requires a debtor to establish four
elements: (1) a sound business purpose justifying the sale of assets
outside the ordinary coursc of business, (2) accuralc and rcasonable
notice provided to interested persons, (3) a fair and reasonable price
obtained by the debtor, and (4) a good faith sale without offering
lucrative deals to insiders.'”

Keep in mind the cautionary indication about “lucrative deals to insiders,” as the
Chrysler sale could be interpreted as a lucrative deal to non-standard insiders, one that
the judge would ordinarily want to examine carefully.

" tn re Babcock & Wilcox Co., 250 11.3d 955, 960 (5th Cir. 2001). See Craig A. Sloane, 7he Sub
Rosa Plan of Reorganization: Side-Stepping Creditor Prolections in Chapter 11, 16 BANKR. DEV. J. 37
(1999) (surveying cases as of 1999).
 In re Iridium Operating LLC, 478 F.3d 452, 466 (2d Cir. 2007) (quoting Ir re Braniff, 700 F.2d
at 940). Furthermore,
whether a particular settlement’s distributiou scheme complies with the Code’s priorily scheme
must be the most important factor for the bankruptcy court to consider when determining whether
a settlement is “fair and equitable” under Rule 9019. The court must be certain that parties to a
settlement have not employed a seftlement as a means to avoid the priority strictures of the
Bankruptey Code.
1d. at 464.
' In re Continental Air Lines, Tnc., 780 F.2d 1223, 1228 (5th Cir. 1986) Cf. In re Crowthers
McCall Pattern, Inc., 114 B.R. 877, 885 (Bankr. S.D.N.Y. 1990).
17 Scoll D. Cousins, Chapter 11 Assei Sales, 27 DEL. J. CorP. L. 835, 839-40 (2002). Mulliple
circuits explicitly require that these conditions be satistied prior to a § 363 sale.
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When a firm sells nearly all of its assets to a shell company that also assumes
many but not all of its prior liabilities, we are not seeing a true sale solely to benefit
creditors as a group. Instead, the sale is a de facto reorganization plan, which the courts
had previously regularly rejected as requiring, at a minimum, a set of makeshift
remedies in place of the § 1129 standards to confirmation.

B. Makeshift Remedies: Valuation

The mosl straight-forward makeshill remedy would be for the bankruplcy
courl to hecar valuation cvidence, ascertam prioritics, and delermine whether the plan
conformed to what would have been distributed had the plan gone through § 1129(b).
Valuation though is not a favored process, partly because judicial valuation is itself
often seen to be inaccurate and slow.'®

C. Makeshift Remedies: Class Consent

Scction 1129(a)(8) allows plans to deviale from absolule priority, if the
impaired class consents, by a vote of 2/3 i dollar amount and more than % in the
number of claims. Few modem reorganizations reach a bargaining impasse —
eventually the classes usually make a deal. The concept behind the consent procedure
is that value may be uncertain and parties often compromise their claims to get a deal
done so that the business can move on.

But that consent must be valid, as § 1126(e) states that “the court may
designate any entity whose acceptance or rejection of such plan was not in good
faith.”"® That the lack of good faith exists if a claim holder is acting “in aid of an
interest other than an interest as a creditor.”™

D. Makeshift Remedies: The Auction

The main safeguard in most § 363 sales comes from the bidding rules that
facilitate an auction, or some lesser market test of the sale. In 2006, the Southermn
District of New York posted general guidelines for bankruptey sales.”’ These
guidelines — which require that bidders be given access to relevant information, that
the debtor demonstrate a sound business purpose, that the debtor market the property
adequately and show that the price received will be “the highest or best under the

¥ See H.R. Rep. No. 595, 95th Cong., st Sess. 227 (1977); Report of the Commission on the
Bankruptcy Laws of the United States, H. Doc. No. 137, Part I, 93d Cong., Ist Sess. 256 (1973).

P11 US.C. § 1126(e) (2006)

* In re Allegheny Int'l, Inc., 118 B.R. 282, 289 (Bankr. W.D. Pa. 1990) (quoting In re P-R Holding
Corp., 147 F.2d 895, 897 (2d Cir. 19453)). See also In re Dune Deck Owners Corp., 175 B.R. 839, 845
(Bankr. S D.N.Y. 1995).

= In re Adoption of Guidelines for the Conduct of Assel Sales, General Order M-331 (Bankr.
S.DN.Y. 2006), available at hittp://www. pysb usconrts cov/orders'm 331 pdf.
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circumstances,” and that the insider status of any buyer be disclosed — appear to be
consistent with the practice in other courts as well.

Courls usually agree (o the sale eventually, bul ollen strelch ils lime [rame,
during which thcy remove problematic provisions from the debtor’s proposed bidding
procedures and give the creditors committee an opportunity to investigate the lender’s
lien and to object to any problems with the proposed sale. In the Lifestream
Technologies bankruptcy, for instance, the parties requested that the §363 sale be
conducted shortly after the case was first filed. Judge Markell refused the request,
which mduced the parties to renegotiate the terms of the sale.”> As the Supreme Court
said in an analogous selling, in North LaSalle:

Under a plan granting an exclusive right, making no provision for
compeling bids or competing plans, any delermination (hat the price was
top dollar would necessarily be made by a judge in bankruptcy court,
whereas the best way to determine value is exposure to a market.

IV. THE CHRYSLER SALE

The Chrysler sale violated all these principles. The § 363 sale determined the
core of the reorganization, but without adequately valuing the firm via § 1129(b),
without adequately structuring a § 1129(a)(8) bargain, and without adequately market
testing the sale itself. Although the bankruptcy court emphasized an emergency quality
to the need to act quickly, stating that “if a sale has not closed by June 15%, Fiat could
withdraw its commitment,”** there was no such immediate emergency. Chrysler’s
business posture in early June gave the court weeks to sort out priorities, even if in a
makeshill way.

That core terms to § 1129 were determmed is not m doubt. The sale set the
consideration for the secured creditors at $2 billion. It set the retirees’ VEBA payment
at $4.6 billion.” The Chrysler sale was a sub rosa plan. The only question is whether
the makeshifll procedurcs the judge used were adequale substitules for a real § 1129
confirmation. Tn most cases the answer is clearly no, because no substitute was
attempted. For a few features, a partial substitute was employed — such as a market
test — but the substitute was inadequate.

A. Valuation

Had the judge determined after a contested valuation hearing that the
liquidation value of the Chrysler creditor claims, as well as their going concern value

* See, e.g., Debtor’s Supplemental Brief in Support of Motion for Order Pursuant to Section 363
of the Bankruptey Code, /i re Lifestream 1echnologies, inc., No. BK-8-06-13589 (Bankr. D. Nev. 2006)
(noting that principal lender ags Lo give 25% of any overbid Lo unscecured creditors and o extend the
auction for four additional weeks)

% Bank of Am. Nat'l Trust & Sav. Ass'nv. 203 N. Lasalle St. P'ship, 526 U.S. 434, 457 (1999).

* In re Cheysler LLC, 405 B.R. 84, 96-97 (Bankr. S.D.N.Y. 2009).

* VEBA is the acronym for the trust that handles the retiree health benefits — the voluntary
employees benetit association.
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was $2 billion (and had he done the same for the miscellaneous other creditors, such as
the products liability claims), then a plausible makeshift alternative would have
existed. The courts could have said that a cramdown under § 1129(a)(7) and § 1129(b)
would have led to the secured creditors getting $2 billion, so that the sale, although
determining core terms under § 1129, was not defective.

Chrysler did present a valuation to the court, with the liquidation value
centered on $2 billion, although with a range that went substantially higher.
(Chrysler’s status was such that liquidation value and gomg concern value were,
without the government’s cash, likely to be approximately the same. Chrysler’s going
concern value came, m all likelihood, (rom the governmenl’s infusion of cash.)
Shortly before the hcaring on the proposcd sale, Capstonc, Chrysler’s [mancial
advisor, rovised its valuation downward (to 0-$1.2 billion), pointing lo a docrcasc in
Chrysler’s cash, a general decrease in car sales, and the unprofitability of two of
Chrysler’s car lines as warranting the adjustment.”® No other valuations, either by a
party or someone outside the case, were considered.

The problem with the valuation as it occurred in the Chrysler proceeding is
that the court did not give the objecting creditors time to present an alternative
valuation from their experts. Such valuation contests are notoriously difficult, as each
party tends to come to court with experts sporting a number remarkably supportive of
the client’s best interests. But that’s the svstem we’re saddled with, and judges have
done the best they can under the circumstances. Here, though, the judge saw evidence
from only one side’s expert.

This aspect of the reorganization may, in retrospect, be the sale proponents’
best case: they presented valuation evidence and the objecting creditors did not. The
objecting creditors indicated that they lacked time to do so, but regardless, the
litigation posture was that a single valuation was available to the judge and it stood
unrcbutled by betler evidence.”’

B. Consent

The makeshill remedy for the Chrysler sale could analogize to § 1129(a)(8)
conscnl, posiling that parallel to that scction, the Chrysler deal had the sccurcd
creditors consenting de facto to the sale. Hence, the makeshift procedural alternative
was met.”

On (he surface, there seemed lo be an informal vole in [avor, by 2/3 of the
dollar amount of the class. Whilc the larger creditor class mitially objecled strongly in
negotiations with the U.S. Treasury, four major creditors — Citigroup, J.P. Morgan

* 405 B.R. al 97.

" The dissenting creditors did, however, contest the credibility of the valuation and the advisory
opinion author’s incentives. See Briet for Appellants Indiana State Police Pension Trust, et al., In re
Chrysler 1TC, No. 09-2311 (2d Cir. 2009), 2009 WT. 1560029, at *15-19

* For a more claborate proposal based on similar intuitions, see David A. Skeel, Ir., The Nature
and Effect of Corporaie Voting in Chapler 11 Reorganization Cases, 78 VA. L. REV. 461, 497-501 (1992)
(vote by residual class of creditors on § 363 sales).
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Chase, Goldman Sachs, and Morgan Stanley — holding 70% of the dollar amount of
the claims eventually acceded to the $2 billion number.™

The dilficulty with crediling such a vole as informally satis[ying § 1129(a)(8)
is that these creditors were beholden to the U.S. Trcasury, which was cmerging as
Chrysler’s principal creditor, and the Federal Reserve, not just as their regulators, but
as the banks” financial patrons via the TARP program. The four banks had recently
received $90 billion in investments from the Treasury.;“ Their vote was tainted,
perhaps sufficiently under § 1126(e) to be bad faith votes.

There’s another way to look at the big banks® votes. These banks were
plausibly controlled by the United States Treasury at the time. Not only were they
dependent on the Treasury for financing, but there was even serious talk that the major
banks — including two or three of Chrysler’s major creditors — would need to be
nationalized. If the Treasury was a controlling person, then how would we look at the
banks® consent? We’d then have (o sec Chrysler’'s major deblor-in-possession.
bankruptcy lender as controlling the votes of Chrysler’s major pre-bankrupley
creditors, on a plan it designed. The conflict would be (oo large (o keep the various
minority creditors in the same class as the four major banks.

The principal pre-bankruplcy bank lenders and the government, as DIP- and
exit-finance-lender, were approximalely the same enlily, or at least tightly rclated. De
faclo, the samc parly controlled the purchasc and (he sale. As such, with the same
player on both sides of the sale, the best result conceptually would be to view the DIP
lender’s vote as tainted under section § 1126 or to separately classify the DIP lender’s
pre-bankruptey loans from the other. non-DIP lenders” loans. Thus conceptualized, the
DIP lender could not carry along the minority loan syndicate’s lenders in a vote.”

Best view: the class consent was inadequate to bind the dissenters under
§ 1129(a)(8).

C. The Market Test

An alternative to a judicial valuation or a bargained-for result (achieved in the
shadow of a polential valuation hearing) is a markel lest. I Chrysler were pul up for
salc in a suitablc market and no onc bid morc than $2 billion, then that plausibly was
its value. Creditors would then have had their makeshift substitute and the § 363 sale
would have been proper.

There was a market Lesl, but il was a test thal no onc could belicve adequalely
tosted Chrysler’s valuc, as what was put to market was the sub rosa plan itsclf.
Chrysler and the government asked the court to only permit the firm to be marketed

* Neil King Jr. and Jeffrey McCracken, USA Inc.: U.S. Forced Chrysler's Creditors To Blink,
WALL ST. J., May 11, 2009, at Al.

30 id

*' Business media hype about government pressure on the lenders to accede to the government’s
plan is beside the point. F.g. Michael I. de la Merced. Creditors Opposing Chrysler's Overhaul Plan Fnd
Alliance. N.Y. TIMES. May 9, 2009, at B2. While not admirable if the acts occurred (and there may have
been some exaggeration), such pressure isn’t needed to make the case that a conflicted vote — a vote by
oslensibly separale enlilics comprising a majority of a creditor class, but clleclively controlled by the DIP
lender, which was proposing its own plan and seeking consent to that plan ~ was in play.
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with multiple pre-bankruptcy claims on Chrysler, including the UAW retiree claims, in
place. But that’s exactly what was at stake: whether Chrysler’s assets were more
valuable without those claims. The bankruptcy court turned down the objecting
creditors’ request to market the assets alone.*?

Here is perhaps the weakest link in the government’s and Chrysler’s case.
They argued, and surely sincerely believed, that the firm was worth no more than
$2 billion. As such, they should not have stymied the Chrysler creditors from seeking
to sell the assets for more than $2 billion, as they — the government and Chrysler —
believed that the creditors would fail.

The government and Chrysler argued that they had scoured the world for a
bidder for Chrysler and had found only one, FIAT.** This was surely so, but they were
marketing a variant of the plan actually used. one that didn’t separate Chrysler’s assets
from its largest preexisting liabilities. As such, their efforts were efforts to market the
plan (hey preferred, not the plan the Code requires Lo be ested.>*

And in the bankruptey itself, the Chrysler bidding procedures discouraged
competing bids — and indeed, none were received. To be deemed “qualified,” bids
had to, among other things, conform substantially to the terms set out in the Treasury’s
proposed Purchase Agreement. Bidders were bound into the government’s deal, which
includes agrecing (o take on UAW collcelive bargaining agreements. Bidders werce not
free Lo bid on Chrysler’s asscls alone. A nonconforming bid would only be considered
if the debtor, after consulting with creditors, the U.S. Treasury and the UAW, accepted
it as qualified. While one must assume that had a party, sua sponte, came into the court
with a competing bid on differing terms, the court would not have ignored the bid,
there was nothing in the court’s approval of the bidding procedures to indicate that
such an appearance with a bid and a check would have been welcomed. Even if an
outsider valued the assets alone at more than $2 billion, it had to know that neither the
courl nor the cenlral partics were ready Lo allow thosc asscls Lo be pricd loosc.

This is a serious defect in the bidding procedures. First, with the government
having committed itself to rescuing Chrysler, bidders who contemplated buymg pieces
of Chrysler — the Jeep product line, for example, or piecemeal equipment — had to
know that they were not dealing with a commercial bidder who realistically could be
outbid. Since the Treasury wouldn’t be outbid, why should a commcrcial bidder bother
to study the company carefully enough to place a bid? Given this baseline, getting a
valid bidding process for Chrysler was not going to be easy, but the court too readily
accepted Chrysler’s, the government’s, and the UAW’s preferences that there not be a

* Order ... Approving Bidding Procedures for the Sale of Substanlially All of the Debtor’s Assets
... .Inre Chrysler LLC, 405 B.R. 84 (Bankr. $.D.N.Y. 2009) (No. 09-50002), 2009 WL 1360869, at *18.

* Mation of Debtors and Debtors in Possession. .. for an Order Approving Bidding Procedures ...
[and] Authorizing the Sale ..., In re Chrysler 1.1.C. 405 B.R. 84 (Bankr. S.D.NLY. 2009) (No. 09-50002),
2009 WL 1227661, ¥ 46.

* Bidding procedures “must nol chill the receipt of higher aud better offers... .” General Order M-
331 of the United States Bankruptcy Court, Southern District of New York. supra note 21. at 3. “Structured
bid procedures should provide a vehicle to enhance the bid process and should not be a mechanism to chill
prospective bidders’ interests.” In re President Casinos. 314 B.R. 784, 786 (Bankr. E.D. Mo. 2004). More
generally, as the Supreme Court has said. “the best way to determine value is exposure to a market.” Barnk
of A4m. Nat'l Trust & Sav. Ass’nv. 203 N. LaSalle St. P 'ship. 526 U.S. 434, 457 (1999). Thal implics a real
exposure, not one designed to chill market reaction
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serious bidding process at all. With the Treasury and the UAW as parties who would
evaluate the bids, the court signaled that there would not be a substantial, serious
bidding process, thereby chilling outside interest, after the court approved the bidding
procedures and, presumably, when Chrysler shopped the company in the months
before it entered chapter 1. Conditionmg that outside bids be acceptable to the
Treasury and the UAW does seem peculiar, or al leasl nonstandard.

This auction defect extended back to the pre-bankruptcy marketing: Since
bidders knew that the government had a structure in mind — keepmg Chrysler’s
operations and employment as intact as possible — bids for the assets alone would not
have been [orthcoming. The problem has ils analogue in more usual bidding
informational problems: il insiders have betler information, outsiders have rcason (o
fear that if they valuc the firm morc highly than insiders, they’ll over-pay. So they
don’t investigate and bid in the first place. Here the insiders have not just better
information but policy goals that made a wide range of Chrysler’s potential sales
configurations unacceptable to those that the court seemed to allow to control the
firm’s disposition.

Moreover, with the court accepting the proponents’ request that Chrysler be
sold quickly, outside bidders were given a little more than a week to place bids, which
did not make for easy due diligence or financing. Bidders were required to put down a
cash deposit of 10% of the purchase price proposed. Chrysler reserved “the right, after
consultation with the Creditors” Committee, the U.S. Treasury and the UAW, to reject
any bid if such bid” was “on terms that are materially more burdensome or conditional
than the lerms of the Purchase Agreement.”™ The realily was that the deal as proposed
was going forward, so if there were a potential bidder who thought Chrysler’s asscts,
Jeep line, and some other pieces was worth more than $2 billion, it had to know that its
bid, if it bothered to make one, would likely be rejected.

A good market (st could validate the § 363 salc process, bul there was no
valid market test in the Chrysler reorganization. Truc, a markct test is not a curc-all. It
will never perfectly assure that a company receives top value for its asssets and there
are inherent defects in any auction. But the bidding structure in Chrysler was far
removed from a genume market test that could validate the actual § 363 sale that
occurred.

D. The Emergency — How Immediate?

Lionel requires that sales be made only if there is a valid business purpose.
The posture of the Chrysler case seemed to rely on the business emergency —
Chrysler would, it was said, be forced to liquidate shortly after June 15, if the sale to
FIAT did not closc by then. Indecd, the proponcents al some points scemed (o rest
solely on the emergency standard, as sufficient m itsell and (o juslify culling § 1129

* Order Approving Bidding Procedures. supra note 32, at *20.
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corers and doing so quickly.*® This is an aggressive view, one that courts had not
previously promulgated.”’

Much was made early in June that FIAT had agreed lo purchase Chrysler’s
corc on Junc 15. This was portraycd as providing both the business justification for the
sale — a buyer who might turn the company around — and the pressing need to
approve that sale immediately, because any stay to the proceedings that went past June
15 jeopardized the sale.

But the cmergency status was greatly cxaggerated in the process, with the
threat that Chrysler would promptly liquidate if the FTAT deal did not go forward on
June 15" quite implausible. To understand why the liquidation threat — which seemed
to move the courts both in approving the sale and in not staying its closing for a closer
look — we need to follow the money in the Chrysler deal.

While a deadline from a typical purchaser who is providing, say, $2 billion in
fresh money is something for the bankruptcy courts to take very seriously. Chrysler
was #ot in that situation. FIAT was nof that kind of cash purchaser. The cash came
from the United States Treasury, none came from FIAT. The real player who could
pull the plug was the Treasury, not FIAT. And the Treasury was not about to walk
away. While the judge slaled a lear (hal the Treasury would walk, one wonders how
credible this [car was, when (he Treasury was a major archilcel of the plan and was
simultancously actively preparing an analogous rcorganization of General Motors. ™

Without FIAT, Chrysler and the Treasury could have followed the GM path to
reorganizalion, withoul a [igurehead oulsider as a purchaser (hal provides no cash.
And, in any casc, FIAT’s chicf cxceutive admitted, perhaps in an unguarded moment,
that FIAT would never walk away from the deal. And why would it? It was not
asked to pay anything. The party that could have sunk the deal by walking away was
the US Treasury, not FIAT.

If Chrysler’s operations were like the melting ice cube metaphor that’s been
uscd in this scllingm — aboul (o collapsc and only the salc could allow any valuc o be
obtained — then a court would have to balance out competing considerations. But the
emergency fact cited — that a bidder was potentially about to disappear — was not as
important as is typical, because the disappearing bidder was not the true party
providing the cash. Chrysler did not have all the time in the world, but there was
sufficient time — weeks, maybe a month — for the courts to fashion the makeshift
checks that prior case law demanded, to confirm that the plan complied with § 1129
and, i( it did not, (o reshape the plan.

* Brief for Debtors-Appellees Chrysler LLC, et al,, In re Chrysler LLC, No. 09-2311 (2d Cir.
2009), 2009 WL 1560030, at ¥22-24.

¥ Also, in the appeal, dissenters asked for a continuing stay, which was decided on a balance of
harms test. with the business emergency offered to support an immediate sale without a continuing stay.

* The Treasury itscll, and not FIAT, created the June 15 deadling in its DIP financing. If it wanted
fo extend a few weeks, while the plan was adequately vetted under § 1129 for compliance, it could have
FIAT would, the indicators strongly suggest, have waited.

* Serena Saitto, Fiat Will ‘Never' Walk Away From Chrysler, CEQ Says. BLOOMRERG, June 8,
2009, http:/www bloomberg .com/apns/news? pid=20001087& sid=aS_0UvCqllmA.

" E.g. In re Summit Global Logistics, Inc., 2008 Bankr. LEXIS 896 at *31 (Bankr. D.N.J. Mar.
26, 2008).
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Moreover, the emergencies in the past have been judicially cited to support
that there be a sale instead of a full-scale § 1129 reorganization, not to support the idea
that no protections, makeshift or substantial, are needed. If the Second Circuit accepts
the implications of this argument, it should understand that it’s breaking new — and
dangerous — ground.

* % %

For the Chrysler sale to comport with prior casc law, it could not have been a
sub rosa plan of reorganization. Terms that ordinarily are resolved under § 1129 could
not have been resolved in the § 363 sale, unless the process provided satisfactory, even
if makeshift, substitutes.

But, with onc possible cxception, this was not donc. The market test was onc
that could not have elicited suitable bids. because it was set to replicate the deal then at
hand, the one already engineered by the msiders, when the very question was whether
creditors could have obtained more money via a different deal. Some core problems
could have been seen as substantially remedied by the consent of the large creditor
class. But the consenting majority was largely dependent on the U.S. Treasury’s good
graces al the lime, (o the poin( thal they — the Treasury and (he consenling banks —
could have been seen as nearly alter cgos. This Icaves only the valuation, which is the
least favored of the makeshift remedies, and in this case consisted only of Chrysler’s
own valuation. But it’s the best justification, even if it’s a weak one, for the sale.

V. STRUCTURAL INCONSISTENCIES IN THE CHRYSLER SALE

Chrysler’s and the government’s valualion argumenls set up some polenlial
inconsistencics, which nced highlighting. First, the implicit preexisting valuc of
Chrysler and the governments’ cash infusion seem disproportionate. Chrysler was
contributing $2 billion in value to the new firm, while the government was investing
upwards of $15 billion. These numbers suggest more than a simple rescue.

Sceond, although the favored treatment of the cmplovee retirement claims
seems, on its surface, to come from the government subsidizing the firm — justifying
any priority deviation if it’s the government that’s paying for it — the actual structure
is more complex.

Since the government’s claims comc first in the New Chrysler’s capital
structure, before the retirees™ claims, then either the government sees going concern
value in the structure beyond their own contribution, or the government is really
making an equity investment, in that it plans to forgive its loans eventually, to the
benefit of the employees.

But if a future reorganization is needed so that Chrysler can restructure the
new and the carried-over debts, then the sale wouldn’t comply with § 1129(a)(11),
which requires that the judge find the plan not likely to be followed by a future
reorganization of the debtor. To be sure, this section is not core to the § 1129 plan
confirmation standards and it’s not regularly used to strike down plans. And one could
formalistically state that Old Chrysler will nol need further reorganization other than as
contcmplated in the plan and only Old Chrysler counts under the plan, cven il the New
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Chrysler is a strong candidate for future reorganization. Properly seen, though, it’s all
one plan of reorganization, with the major part of that de facto reorganization facing
the contradiction we’ve just noted. This analysis emphasizes a point made by critics of
the Chrysler sale: it’s not a sufficient business restructuring, in that it’s unlikely to
alleviate the business problems Chrysler faces. It kicks the can down the road.

The  not-likely-to-be-followed-by-further-reorganization  standard  in
§ 1129(a)(11) asks the judge to confirm that the reorganization plan is likely to handle
the bankrupt’s operating and financial problems. The Code is looking via (a)(11) to
avoid reorganization recidivism, seeking to resolve a firm’s financial troubles as best it
can in one proceeding. The only way (o interprel the actual deal struclure, however, is
thal cither (a) there was valuc i Chrysler suflicicnt to pay tens of billions of dollars of
unsccurcd claims (since thc government’s loans were superior in right payment and
could not be providing much value to those claims) or (b) the inside players expected a
future reorganization of New Chrysler that will either wipe out those claims or have
the government forgive its claims on the reorganized entity. If the former, priorities
were violated. If the latter (which seems plausible), § 1129(a)(11) was violated.

We point this out not because it seems highly likely that such going concern
value existed independently of the govermment’s $13 billion rescue. but to demonstrate
that the process didn’t uncover logical difficulties with the plan. much less actual
valuation difficulties.

Section 506(a)(1) of the Bankruptcy Code states that a claim “secured by a
lien on property in which the estate has an interest ... is a secured claim to the extent
of the value of such creditor’s interest in the estate’s interest in such property.... Such
value shall be determined 77 /ight of the purpose of the valuation and of the proposed
disposition or use of such property... 7" In Assoes. Commercial Corp. v. Rash, the
Supreme Court ruled that:

That actual use, rather than a foreclosure sale that will not take place, is

the proper guide under a prescription hinged to the property’s

“disposition or use.”"

If the assets are used in a going concern, the value of collateral is, under Rash,
its contribulion to the going concern, — lypically the cost of replacing those assels —
cven il its shul-down, liquidalion valuc would be less. To be sure, [rom the perspeclive
of Old Chrysler, the assets were ostensibly being sold. But the security interest covered
substantially all of Chrysler’s assets, and those assets were being sold as a going
concern that largely replicated Old Chrysler’s core business.

Indecd, in the Chrysler reorganizalion, the cxpedited salc was justified by the
debtors in part on the need to preserve a going concern value that would be lost if the
sale were delayed. The debtors stated that:

Chrysler continues to hold value as a going concemn. The Debtors’ core
group of operating assets function as an integrated business engaged in
designing, assembling and selling automobiles. Those assets include a

11 1U.5.C. § 506(a) 1) (emphasis supplied)

* Assocs. Commer. Corp. v. Rash, 520 11.S. 953, 963 (1997). Rash was a chapter 13 case and the
contested concepl was whether teplacement value or liquidation value was o be used lo value the
collateral. But because Rash interpreted § 506, which applies to chapter 11 as well as to chapter 13. It’s apt.
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skilled and well-trained workforce, a national system of independent
dealers, and an integrated network of suppliers that provide the thousands
of components used to build automobiles. Moreover, Chrysler has a
number ol high-performing brands and models — including its Jeep and
Dodge Truck nameplates and certain minivan lines — that have enjoyed
strong sales and provided solid returns to the Company for many vears.**

Rash implies that this going-concern value, if it truly existed, belonged to
Chirysler’s secured creditors, not, absent some exception, to its trade creditors or
retirees. Under the plan, New Chrysler will satisfy the claims owed to its VEBA with a
note in the amount of $4.6 billion and a 55% equity mterest in New Chrysler. The
government is financing New Chrvsler’s operations with $6 billion in senior secured
financing. Any returns on the $4.6 billion note and equity owned by VEBA would
ordinarily come [rom carnings beyond those necessary Lo pay back the government’s
loan. This structure, if it’s viable, would indicate that Chrysler has a going concern
value above the $2 billion benchmark for the secured.

A cluster of priority valuation ambiguities would have needed to have been
resolved, several of which would not favor the lenders: For example, the preexisting
trade creditors may have been ripe for a critical-vendor priority. And payments on the
ongoing retirement obligations are entitled to an administrative priority under § 1114;
Chrysler’s secured creditors would not, under 7imbers, be entitled to the time value of
delay i realizing on their security, if there were a multi-year chapter 11 proceeding.”*

Yet, while much of the public discussion focused on the financial creditors as
priority creditors, a more basic rule may be in play and it would have further favored
the financial lenders. Chrysler’s lenders were entitled to pro rata treatment with
unsecured creditors on the unsecured portion of their claim (the “deficiency” that the
security did not cover). With the lenders receiving 29 cents on the dollar, while others
were promised more, this rule, the prohibition against “unfair discrimination” m
§ 1129(b), was on the surface not complied with. And, on the lenders’ side, although
the § 1114 adjustments arc rclevant, they scem unlikely to account for the full
difference in treatment under the plan.*® Some larger justification would be needed,
perhaps by analogy to a critical vendor payment to Chrysler’s labor force.

Morcover, again disfavoring the lenders, Chrysler may nol have been an
cffective organization without the UAW’s agrccment, when onc undcrstands the
realpolitik that the government would not provide cash without the UAW being
roughly satisfied and that a plan that didn’t preserve many jobs would not be
acceptable to the UAW, then the real range of plans that were viable had limits. Even a
purely financial bidder without the government’s policy motivations may have decided
to keep similar UAW terms for current employees, as it would need a trained labor
force and none other was available. Bul withoul a viable auction having been

¥ Memorandum of Law in Supporl of Motion of Debtors and Deblors in Possession ... for an
Order Approving Bidding Procedures ... |and]| Authorizing the Sale ..., In re Chrysler LLC, 405 B.R. 84
(Bankr. S.D.N.Y. 2009) (No. 09-50002), 2009 WL 1227662, at ¥19.

H United Savings Ass'n v. Timbers of Tnwood Forest, 484 U S. 365 ( 1988)

* The § 1114 bonus to the retirees” claims, if doctrinally in play, would only cover the period of
the reorganization itselll which is Lypically a two-year allair. And Chrysler’s desperale shape could have
led the bankruptey court to reduce the § 1114 payment obligation. 11 U.S.C. § 1114(h).
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attempted, we don’t know whether that’s likely and, hence, can’t be sure whether value
came from the lenders instead of just from the government.

Whether all of these ambiguities would have been resolved against Chrylser’s
lenders if they were fully played out is hard to say. But it is casy to say that the salc
determined the result, demonstrating it was indeed a sub rosa reorganization plan,
without makeshift remedies for the problems raised.*

VI. CoULD THE TREASURY HAVE ACTED ANY DIFFERENTLY?

Could the Unilted Stales, once il decided Lo rescuc Chrysler for policy rcasons,
have structurcd the deal any differently? Was national policy just on a collision course
with proper bankruptey practice? In the prior section, we analyzed how the policy
objectives could have been implemented with a better bankruptcy process. Here, we
indicate that there were alternatives available.

Onc alternative 1s that the government could have picked up old Chrysler’s
VEBA obligations directly, as it did with Chrysler’s ongoing warranty obligations.
This would have been a different deal, because the government is a more creditworthy
debtor than the reorganized Chrysler. But making the UAW somewhat dependent on
the equity value and debt repayment capacity of the new Chrysler does better align its

" We relegate to a footnote a weak justitication for the sale. The weak justification is that the
assets were sold cleanly to the New Chrysler, without the Old Chrysler’s debts, but then the New Chrysler,
sua sponte, picked up obligations to some, but not all, of Old Chrysler’s creditors. This idea represents the
kind of formalistic thinking that courts usually — and the Second Circuit should surely — reject.

The bankruptey judge claimed that “the UAW, VEBA, and the Treasury are not receiving
distributions on account of their prepelition claims. Rather, consideration to these entitics is being provided
under sep ly-negotiated with New Chrysler.”” 405 B.R. at 99. But given that the VEBA
provides for legacy obligations, it’s hard to think that this view is correct; the VEBA plan excludes active
employees — who provide new value to Chrysler — but covers Chrysler’s retirees, who are not providing
current value to Chrysler. Indeed, the Old Chrysler required that New Chrysler pick up a wide range of
obligations to trade creditors. This is hardly an indicator of an arms-length sale, with the purchaser then
deciding which players’ interests it needed to assuage to best move forward. See Master Transaction
Agreement among FIAT S.p.A., New Carco Acquisition LLC, Chrysler 1.C and the other Sellers
identified herein, April 30, 2009, 92.08. Why did the legacy players need to require this, if it were in New
Chrysler’s interest, expressed sua sponte? Similarly, the Old Chrysler Official Creditors Committee
approved the sale of the asscls Lo New Chrysler, despite thal the creditors they represented would not
receive ary compensation from the Old Chrysler. They knew what was coming to them from the New
Chrysler; it wasn’t separately negotiated. This was all onc deal — a plan of reorganization — not an arms-
length sale.

Had the bankrupicy judge given himsell more time [or the decision, Lhe overly formalistic passage
at the beginning of the prior paragraph (in which he says that the Old Chrysler creditors were “not
reeeiving distributions on account of their prepetition claims™) is unlikely Lo have found ils way into the
opinion intact. More generally. it’s a bedrock principle that courts will not countenance a series of steps
that in isolation are defensible, but when done together change the fundamental character of the transaction.

Gleneagles illustrates. ‘There, a cleverly-designed leveraged buyout left the target insolvent. No
single slep in the transaclion violated [raudulenl conveyance law. But the Third Circuil compared Lhe [inal
to the initial structure, added that all active parties knew where the deal was going, and held the transfer to
be a fraudulent conveyance. United States v. Tahor Court Realty Corp., 803 F.2d 1288 (3d Cir. 1986). The
Chrysler bankruptey is similar: the tinal structure has most pre-bankruptcy assets and creditors in place in
the New Chrysler. While some steps could have stood on their own, alone, had there been no more, the
(olality is that Old Chrysler was reorganized in chapler 11 via a pseudo sale 10 @ new company conlrolled
by those who had control of Old Chrysler. It was a de tacto reorganization, not an arms-length sale.
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incentives with those of the company, and Chrysler’s operations may very well be
worth more because the deal cleverly mixes the UAW’s post-sale motivations.

A second alternative is thal the government could have ollered its subsidy not
to Chrysler dircetly but to qualificd bidders, in a way that’s analogous to the plans
discussed to encourage bidding form banks’ toxic assets. If done well, that could have
elicited a range of bids and terms, yielding a true market test.

Moreover, there is an irony (o the business-political setling. Chrysler’s major
sceured lenders, which were asked to accept the $2 billion for $6.9 billion dcal, were
recipients of government rescue money via other channels. One wonders why the
Treasury decided to be tough on them in this dimension, while propping up the same
players elsewhere.”’

VIIL. CHRYSLER AS CHAPTER 11 TEMPLATE?

If Chrysler turns out to be a onc-off rcorganization that was not Code-
compliant, the damage to bankruptcy practice will be minimal. A hurricane comes,
destroys infrastructure, and then we rebuild

A. Replication without the Government

But the deal structure used does not need the government’s involvement or a
national industry in economic crisis. The bankruptcy techniques and doctrines used are
readily replicable in ordinary bankruptcies. The deal shows fissures and weaknesses m
chapter 11°s structure. And the case is already bemg cited as a precedent.

First off, a § 363 sale does not require § 1129(a)(8) consent.* So even the
tainted consent of the large creditors isn’t needed to make § 363 work. In general, the
question is whether the courts will insist on strong makeshift alternatives when a § 363
sale determines core elements of § 1129, or whether it will accept empty ones. The
Chrysler makeshift substitutes were weak. Hence, a coalition of creditors, managers,
and (maybe) sharcholders could present a § 363 “plan™ to the court for approval, and
the plan could squeeze oul any credilor class. We are, lor now, going lo see a
bankruptey proccss that’s morc fully in the individual judge’s discrction, but, with
prior case law not followed, and § 1129 jettisoned, no standard is in place to guide the
judge

In the pending Dclphi bankruptcy, the judge msisted on a rcal market lest.
Rejecting arguments by General Motors and the government that Platinum Equity,

¥ Twao possibilities: Popular opinion had just seen the Treasury as rescuing wrongdoing financiers
as much as it was rescuing a weakened financial system in the TARP bank bailouts. The AIG bonus
imbroglio did not assuage public opinion. Henee, the government could have wanted to be scen as tough on
financiers and accommodating for blue collar workers. Chrysler gave it the opportunity to do both.

The second possibility is that the Treasury auto players were strong dealmakers previously. They
continued to make the strongest deal possible for their client

5 Technically, secured creditors’ liens on the assets need to be released, and consent is one basis
Tor release, so some § 363 sales do require consent. Without sceurity, though, cven thal consent is not in
play.
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their preferred buyer, was the only acceptable purchaser for Delphi’s assets, Judge
Drain said “T don’t know what makes Platinum acceptable to GM and why Platinum is
unique. Unless I hear more, there’s something going on here that doesn’t to me make
sense.™ “What’s so special about Platinum?”* he asked. “They’re just guys in suits.
Why can’t the other guys in suits just pay more?””™’

In the pending bankruptcy of the Phoenix Coyotes NHL team, the debtor
argued that Chrysler set the precedent for the court to approve a rapid timeline because
the team was losing money while only one firm offer had been made for the team. The
judge dismissed this argument, rejecting the breakneck pace because “the court does
not think there is sulficient time (14 days) for all of lhese issues Lo be (airly presenled
to the court given that deadline.””!

We can also speculate about the announced structure for the General Motors
bankruptey. The government has used the same template for the proposed § 363 sale in
GM as il did in Chrysler, and the sale raises some of the same concerns. As in
Chrysler, the buyer is nol a (ruc third party, the oslensible urgency of the sale is
dcbatablc, and the § 363 bidding procedurces require thal would-be bidders agree to the
retiree settlement negotiated by the government and GM. But GM’s secured creditors,
unlike their counterparts in Chrysler, are expected to be paid in full. The GM sale is in
this dimension thus easier to reconcile with ordinary priority rules than Chrysler,
although issues may emerge among its unsecured creditors. True, GM is a stronger
company than Chrysler and, hence, might have more value to distribute. But it’s
plausible that the Treasury adjusted to the pushback from capital markets and the
mcdia criticism that accompanicd the Chrysler deal.

B. Recommendations

It’s too late to get the right decisional structure for the Chrysler
reorganization. But courts can at least confine the problems.

The Second Circuit has yet to write its opinion rejecting the appeal. We can
hope that it will express a view that it’s greatly troubled by the bankruptcy process, by
the lack of a real auction, and by the determination of too many core § 1129 terms in a
§ 363 sale. It can, we hope, latch onto the least objectionable features of the Chrysler
rcorganizalion [or validation, such as the plausible, unrcbultted initial liquidation valuc
study, which centered the range of liquidation values at $2 billion, the amount
allocated for the secured creditors. Or the court could focus on the apparent consent,
indicating that if the class had appealed as a group to the Second Circuit, the result
might well have differed.

Similarly, it could reject the auction procedures used, but note that there was
no evidence of interest, suggesting that even improved auction procedures might not
have elicited a better bid. Tt could also indicate that were it not for the government’s

¥ DIPing into Delphi, WALL ST. 1., June 16, 2009, at A14.

* Peter Lattman, Judge Orders Auction in a Rebuke to Delphi Plan, WALL ST. I, June 11, 2009, at
B1

*' In re Dewey Ranch Hockey, LLC, 2009 WL 1702767, at *10 (Bankr. D. Ariz. June 15, 2009).
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presence as quite possibly lending on noncommercial terms, the sale would have to be
rejected as not being Code-compliant.

In addition, the Lvpe of plan can be rejected in diclum in the (ulure in other
circuits. Legislation could also correct, but an appropriate judicial intcrpretation of
§ 363 would be quicker. Appellate criticism of the inappropriateness of a bankruptcy
opinion approving the reorganization in chapter 11 of a major American business
without once citing § 1129 is in order.”

VIII. THE BIG PICTURE

While we arc interested in proper baukruptey practice for its own sake and for
fidelity with the Code, we obviously have other motivations for writing this article.
The opacity of the Chrysler deal gave credit markets a scare, with major investors
fearing that priorities were being violated. If that sense were widespread, creditors
would adjust interest rates for companies seen to be at risk of priority warps. or decide
not to invest in some marginal companies. That would be unfortunate for the economy.

Tt’s important for courts to reject the Chrysler structure, so that we can be
better assured that credit markets will continue to function properly for weak firms. If
courts do indeed readjust away from the Chrysler scenario, in time creditors will forget
the Chrysler structure, or remember it as a one-off anomaly.

The Chrysler deal was structured as a pseudo sale, mostly to insiders (in the
Chrysler case to the UAW and the government), in a way eerily resembling the ugliest
equity receiverships at the end of the 19" century. The receivership process was a
creature of necessity, and it facilitated reorganization of the nation’s railroads and
other large corporalions at a time when the nation lacked a statutory framework (o do
50.% But the carly procedure crcated opportunitics for abusc. In the recciverships of
the latc 19™ and carly 20" century, insiders would sct up a dummy corporation to buy
the failed company’s assets.* Some old creditors — the insiders — would come over
to the new entity. Other, outsider creditors, would be left behind, to claim against
something less valuable, often an empty shell. Often these were the company’s trade
creditors, Boyd is the famous case. Its deal structure resembled Chrvsler’s — in that
insiders moved over to the new company in a pseudo-sale, to the detriment of outsiders
— although the insider types (the UAW and the government today, some well-
positioned bond creditors and sharcholders in Boyd) differed.

The judicial result in Boyd, however, differed sharply from that in Chrysier.
Rather than denying certiorari, the Supremne Court in Bovd rebuked the lower courts,
instructing them to determine whether priorities were followed before allowing such a

* The bankruptcy court was not averse to otherwise citing the Code in an opinion that was long
cnough. While it did not cite § 1129, it ¢ited § 363 three dozen times.

* See DavID A. SKEEL, JR., DEBT’S DOMINION: A HISTORY OF BANKRUPTCY LAW IN AMERICA
48-70 (2001) (chronicling the emergence of equity receiverships in the late 19" century)

* The receiverships were structured as pseudo-“sales” of the company to a portion of its existing
creditors and shareholders. The process was devised from ordinary foreclosure sales, with the parties
pretended to conduct a foreclosure sale, but in reality cflecling a restructuring by selling the assets to a
group of the preexisting investors
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sale to go forward that de facto determined the priorities and compensation of
lenders.”

Afler the Boyd decision, insiders could no longer simply ignore disfavored
creditors. But critics continucd to worry about the dominant role of insiders —
principally Wall Street banks, favored bondholders, and their law firms.*® In the
1930s, William Douglas oversaw a massive Securities and Exchange Commission
study that documented abuses in many large cases.”’ The study led to major reforms
that replaced the old receivership practice with judicially overseen reorganization as
part of the Chandler Act of 1938.%% Both before and after the Chandler Act, the
Supreme Court msisted thal credilors” priorilies be respecled, most prominenlly in a
1939 dccision (hat struck down a proposcd rcorganization thal would have given
insiders stock in the new company.® The reforms of the 1930s and the Supreme Court
decisions of the early 20" century eliminated the artificial sales of the past, sales that
risked warping priority, and assured that creditors” priorities would be respected.

It is ironic thal the Supreme Courl invested considerable energy in the lale 19™
century and carly 20" century, and the Congress did as well with the Chandler Act, to
make sure the priorities were adhered to in a way that the Chrysler reorganization did
not require.

Ong fcaturc of Chrysler (hat differed from Boyd may porlend future problems.
Major creditors in Chrysler were not pure financicrs, but were deeply involved in the
automaker’s production. The company had major trade creditors and the UAW and its
retirces were also major creditors. Only the secured creditors were plain vanilla
financiers, uninvolved in producing Chrysler’s cars (and even they, in principle,
brought the factories and equipment to the negotiating table). Chapter 11 is well-suited
to reorganizing a firm’s financial side, with the court and the parties sorting out
priorities and then bargaming to a settlement. Neither the traditional bargainmg
process nor the § 363 salcs process scom well-suiled Lo resolve claims when the major
crcditors are also major parts of the firm’s production chain.

CONCLUSION

Chrysler entered and exited bankruptey in 42 days, making it one of the fastest
major industrial bankruptcies in memorv. It entered as a company widely thought to be
ripc for liquidation il lcfl on ils own, oblaincd massive funding from the United Stales
Treasury, which funded the payment of several billion dollars to pre-bankruptcy
creditors, brought in FTAT to manage the post-bankruptcy operation, and exited

** Northern P. R. Co. v. Boyd, 228 U.S. 482 (1913).

¥ See eg, Jerome N. Frank, Some Realistic Reflections on Some Aspects of Corporate
Reorganization, 19 VA. L. REV. 541 (1933). (calling the equity receivership sale “a mockery and a sham™)
“A sale at which there can be only one bidder,” l'rank complained. “is a sale in name only.” /d. at 355. See
also WILLIAM O. DOUGL AS, DEMOCRACY AND FINANCE (1935).

¥ SECURITIES AND EXCH. COMM'N, REPORT ON THE STUDY AND INVESTIGATION OF THE WORK,
ACTIVITIES, PERSONNEL AND FUNCTIONS OF PROTECTIVE AND REORGANIZATION COMMITTEES (1936-
1940).

s See, e.g., SKEEL, supra note 33, at 109-23.

* Casev. Los Angeles Lumber Products, 308 U.S. 106 (1939).
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through a pseudo sale of the main assets to a new govemment-funded entity. The
unevenness of the compensation to prior creditors raised considerable concerns in
capital markets.

Appcllate courts had previously developed a strong sct of standards for a
§ 363 sale: The sale must have a valid business justification, the sale cannot be a sub
rosa plan of reorganization, and if the sale infringes on the protections afforded
creditors under Chapter 1 1. the court can only approve it after fashioning appropriate
protective measures.

The Chrysler reorganization failed to comply with these requirements
Although Chrysler needed to be repositioned, and needed to be repositioned quickly. it
had a few weeks, maybe a month. to get the process done right in a way that would
neither frighten credit markets nor violate priorities. Chrysler’s facilities were already
shut down and not scheduled to reopen immediately. The noininal buyer was providing
no cash. The parly with the money was the U.S. Treasury, and il wasn’l walking away.

The plan surely was a sub rosa plan, in that it allocated billions of dollars —
the core determmation under § 1129 — without the checks that a plan of
reorganization requires.

Even the informal, makeshift checks that courts had previously required when
there were strong § 1129 implications were in Chrysler weak or nonexistent. The
bankruptcy court did not even see fit to mention § 1129 m its opinion. There was de
facto consent, but the consent came from parties controlled by the plaver controlling
the reorganizalion — the United Slales Treasury. There was a pseudo-market lest, not
a rcal market test, because the plan marketed only marketed the rcorganization plan
itscll, when the issuc al stakc was whcther the asscts alonc had a higher valuc.

The Chrysler bankruptcy failed to comply with good bankruptcy practice,
reviving praclices that were soundly rejected nearly a century ago. Going [orward,
bankruptey practice would be improved by a sharp appellate rejection of the Chrysler
bankruptcy s structlurc.
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Mr. COHEN. Our fourth witness is Jeremy Warriner. Mr.
Warriner has brought a claim against Chrysler regarding an acci-
dent he was involved in driving a Jeep Wrangler that he owned.
As a result of injuries suffered during the accident, Mr. Warriner
spent over a year in and out of hospitals and has had 38 surgeries
since the accident. His medical bills are over $1 million. His case
against Chrysler was scheduled for mediation on May 5, but it was
canceled due to Chrysler filing for bankruptcy on April 30.

Mr. Warriner, we ask you to begin your testimony. We appreciate
your coming here.

TESTIMONY OF JEREMY WARRINER, INDIANAPOLIS, IN

Mr. WARRINER. Thank you. Thank you, Mr. Chairman and Mem-
bers of the Committee, for giving me the opportunity to speak
today.

As you listen to my testimony, I ask that you think about your
friends, your family, your loved ones, your constituents, and your-
selves. Please understand that the safety risks created by the auto
industry bankruptcies have the potential to affect all of us.

In October of 2005 I was in a car accident. The damage left me
trapped, pinned between the dash and the seat, and suspended in
my 2005 Jeep Wrangler Unlimited which had rolled onto its pas-
senger side. I had several severe injuries, all of which would have
healed. Then, a fire ignited in the engine compartment that burned
through the firewall into the passenger compartment.

Somehow I was rescued. But when you look at the wreckage,
which is pictured in my written statement, the fact that I am here
alive to speak to you today is unbelievable.

Five and a half weeks later, I awoke from a medically induced
coma to learn that my legs had been amputated from above each
knee. My lower legs had sustained fourth-degree burns. The burns
had caused my body to become deathly ill from infection. My kid-
neys failed, my lungs failed, and the only chance that the doctors
had to save my life was to amputate both of my legs. My parents
had to make that decision without being able to speak with me,
without knowing what my wishes were.

Expert engineers determined that a plastic reservoir that held
my Jeep’s brake fluid shattered during the accident and caused the
fire. The reservoir was not protected from impact, and Chrysler
had used a safer metal reservoir in prior Jeep Wrangler models. I
believe that this was a defective design.

In July of 2006 I filed a lawsuit against Chrysler. In November
of 2008 Chrysler delayed the court-ordered mediation, based on its
financial instability, until May 5th. And then they declared bank-
ruptcy on April 30th.

Through the bankruptcy process, Chrysler was relieved of re-
sponsibility for approximately 300 pending claims, including my
own, and any future claims resulting from vehicle defects in any
of the approximately 10 million pre-bankruptcy vehicles on the
road today.

GM was relieved of responsibility for approximately 1,000 pend-
ing claims, as well as any injuries or deaths caused by GM vehicles
before or during the bankruptcy process that have not been filed
yet.
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Each of the approximately 1,300 pending claims against these
auto manufacturers represent potential defects that could lead to
immediate safety recalls. If these cases are not heard in court,
these defects will not get tracked by the National Highway Traffic
Safety Administration, Chrysler and GM will not admit these de-
fects exist, recalls will not be issued, and more injuries and deaths
will occur. Ignoring the pending claims and the safety data from
over 10 million pre-bankruptcy Chrysler vehicles will lead to tens
of thousands of needless disabling injuries or deaths. I have sub-
mitted a study published by Safety Research Strategies to support
that statement.

In an effort to stabilize these companies, our tax dollars have
been used in a manner that prevents injured taxpayers from exer-
cising their right to hold these companies accountable. In the case
of Chrysler consumers, that right has been taken away from any
taxpayer who was injured by a pre-bankruptcy vehicle in the future
as well.

The fact that we are stabilizing these companies with our tax
dollars should require them to have greater responsibility to the
taxpayers, not less.

If our laws allow that, then the laws must be changed and new
ones must be written. Legislation must be passed that holds Chrys-
ler to the same level of accountability that every other automobile
manufacturer in this country has.

The pending cases of current victims of Chrysler and GM must
also be heard. As I said, they represent dozens of dangerous defects
that need to be tracked by the NHTSA to determine if and when
recalls need to be issued which will make our roads and our future
vehicles safer.

I also want to lend my support to the effort by the auto dealers
to have their original franchise agreements restored. Under those
agreements, Chrysler and GM agreed to indemnify auto dealers for
product liability lawsuits, which would help a lot of people against
Chrysler and GM get compensated. Settlements in these cases
would benefit our economy by allowing many of the victims to, once
again, become functional taxpaying members of society. Settle-
ments would also provide immediate financial relief to the govern-
ment by allowing victims like me to stop relying on Social Security
Disability, Medicare, and other government-funded assistance pro-
grams.

Congressman Carson’s bill, H.R. 3088, the Jeremy Warriner Con-
sumer Protection Act, addresses these issues and will provide these
benefits.

At the end of the day, the sanctity of human life, our safety and
the safety of our loved ones must come first, before anything else.
There is not a single person in this room who wouldn’t drop what
they were doing and rush to the hospital if they learned that their
loved one had been injured and was laying in the hospital bed in
the state that I was. There is not a single person in this room who
would not hold the manufacturer accountable if they learned that
it was because of a defect that they were injured or one of their
loved ones lost their life.
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A defective vehicle does not care whether you are a Democrat or
a Republican, if you are a member of the UAW, if you work for
Chrysler or GM, or where your money comes from.

I trust the Members of this Committee to act quickly, because
doing nothing increases the risk that you, your loved ones, and
your constituents will be severely injured or killed by a defective
vehicle. After you have experienced something like I have, you
learn that the theory of “It won’t happen to me” doesn’t really pro-
tect you or those you love. You also learn to see what can’t be
changed and what can. I can never regain my legs or the subse-
quent loss that has come from that, but we can regain our right
to hold Chrysler and GM accountable in court for the injuries
caused by their vehicles.

It is time for Congress to take action to restore that right and
to ensure our safety. This is a tremendous opportunity for the
Members of Congress and for our President. By taking action to
right this wrong, our government can clearly prove that it is still
a government for the people. Thank you.

Mr. CoHEN. Thank you, Mr. Warriner.

[The prepared statement of Mr. Warriner follows:]

PREPARED STATEMENT OF JEREMY K. WARRINER

Written Testimony of Jeremy K. Warriner

Victim of a defective pre-bankruptcy Chrysler vehicle

Wednesday, July 22, 2009

Ramifications of Auto Industry Bankruptcies, Part 111
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Mr. COHEN. Our fifth witness is Mr. Jack Fitzgerald. His auto-
mobile businesses started with Bethesda Dodge dealerships some
years ago, and had grown into 9 locations and 35 franchises before
the recent attenuation of those there in the States of Maryland,
Florida, and Pennsylvania. He has been a member of the Maryland
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New Car and Truck Dealers Association, the Washington Area New
Automobile Dealers Association, and the National Automobile Deal-
ers Association since 1967. He served on different councils and
committees as an officer and director for WANADA, an organiza-
tion called WANADA. I think you have a fish called Wanda. It’s
close.

Mr. Fitzgerald, would you begin your testimony.

TESTIMONY OF JOHN J. FITZGERALD, PRESIDENT,
FITZGERALD AUTO MALLS

Mr. FITZGERALD. You have a great sense of humor. And thank
you very much for allowing me to be here. I agree it is the highest
honor for a citizen to be allowed to appear before Congress. You
know, I was born on North Capitol Street and I have always lived
in the shadow of the Capitol. When I was young, I lived in the
shadow of the Capitol. I never thought I would be in here talking
to you, though.

I represent the Committee to Restore Dealer Rights, CRDR. We
are the dealers that got dumped. We are the losers. There are
169,000 jobs that you could recreate by just passing our bill;
169,000. Plus, you would give all of your constituents better service
than they are going to get.

And I see you walked in. I would love to have a cup of coffee with
Chairman Conyers. We are all here. We will go in the back room,
andd the two of you can work us over. We are here and we are
ready.

We have not been able to talk to anybody. But our cause is just.
And the reason we have so much support here on the Hill is be-
cause, you know, Americans fundamentally want to do what is
right. They are going to want to do what is right for Mr. Warriner
too. It is the right thing to do. That is what our country is all
about. That is what we are all about. You know, you do the right
thing. Do the honorable thing. It is the American way. Now, we
have coined the phrase—we coined the phrase. We copied the
phrase “the big lie.”

I want to tell you about the big lie. The big lie involves there are
too many dealers. Well, when I started selling cars, there were
40,000 car dealers that just sold domestic cars, and there were only
50 million cars on the road. Now you have got 150 million cars on
the road, and last year, there were only 13,000 domestic dealers
left. When GM and Chrysler get finished with us, there will be
about 9,600, 9,400, I guess, left. So 50 million cars, 40,000 dealers;
150 million cars; 9,600, 9,400 dealers. It doesn’t compute.

There are 10,000 import dealers and they have only got 87 mil-
lion on the road. The problem is the task force looked at Toyota
and said that is a great company, let’s copy what they are doing.
Well, for your information, General Motors was a great company
before Toyota ever got here. General Motors was one of the truly
great companies of all time and Chrysler too. And I agree with the
President, they can rise again. Their problem is they have had
some bad managers for the last 28 years or the early ’80’s is when
this began, when the finance guys got ahold of both those compa-
nies. And for your information, UAW builds cars, or UAW workers
build cars, in California, and they build Corollas there. Ever heard
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of a bad Corolla? I haven’t. I am a Toyota dealer. I will confess to
that. That is a little commercial maybe.

But those are UAW workers in California building Toyotas under
Toyota management. The difference is the management. The dif-
ference in all business is the management. The difference is always
the management.

Now, I am not going to say the UAW hasn’t been twisted arms
and beating on them and work rules and a lot of bad things. But
management is responsible. When you diss your employees, they
have got a right to take it out on you, and they do. This is America.
That is the American way. We don’t get pushed around. Nobody
treads on us. That is not the way we are. And that is why we deal-
ers are here. We are getting ripped off.

But the consumer is suffering even more. If you do the math and
think about the numbers, there are too few dealers and there is
going to be a lot too few. These dealers that were cancelled were
profitable, sustaining businesses. They were employing people, pay-
ing taxes, doing the right thing, and they don’t get any money from
the government or the manufacturers. We pay them—if we never
sell a single car we have got to pay them at least 40 grand a year,
$40,000 in my smallest store, which sells 100 new cars a year, 100
new cars a year, sells about 400 or 500 used.

And that is another thing. We didn’t talk about used cars. I will
get back to that. We pay $40,000 plus in that small store. Now I
have got stores, I have got one that sells 6,000 a years. Does it
make me wonderful? No. Part of them were Toyotas. That is why
I am so wonderful. When Jim Press was selling Toyotas, he was
pretty wonderful, wasn’t he? He hasn’t done so well at Chrysler.
Failed at Chrysler. Chrysler management failed. General Motors
management failed. And yet they are in place getting paid bonuses
to stay and I am here talking to you. What is wrong with that pic-
ture? It makes no sense, does it?

Management should be held accountable. Management must
manage. That is the oldest rule in the book. And they didn’t man-
age; so they shouldn’t keep their jobs. They should not be there.
But they are expert on handling outside directors, and they han-
dled the task force like they have always handled outside directors:
They manipulated them. The guys on the task force told you yes-
terday they had never run a business. They don’t run businesses.
They buy and sell them. So they didn’t know the difference. And
I think that is really what happened to the task force. We haven’t
heard consumer reports mentioned once in this room, and yet GM
and Chrysler, if it weren’t for Chrysler, GM would be dead last in
Consumer Reports’ rankings.

That is what your customers think of you. That is what really
matters. It doesn’t matter what Wall Street thinks; it matters what
the consumers think because that is who writes the check to buy
the car. And I have got 43 years of data at Consumer Reports and
I can show you when Chrysler and GM made the best cars in the
world, the best cars in the world, and they also made a lot of
money, and they put a lot of people to work. The union was three
times, four times, five times the size it is now. We could put the
people in the Midwest back to work. We could put the whole coun-
try back to work. There were 55 million cars sold last year around
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the world. We should be getting a piece of that. We are the best
industrial country in the world. We have four or five generations
of people that know how to build cars. In my lifetime I sold those
cars. I know what they can do, before the finance guys came along
and took over those companies and ruined them.

This is America and we should be building American cars the
American way in Detroit and every place else. We can put those
people back to work. But you have got a board of directors on these
two new companies, none of them ever built a car before. There is
not one experienced manufacturer—car manufacturer on that
board and there is nobody running one. The guy who used to make
telephones is running one of them and another guy who used to
make batteries. Now, how is that going to get us a great car again?
We need our car manufacturing to go hire some of the Toyota—re-
tired Toyota executives. They are available.

Mr. COHEN. You have gone a little over the——

Mr. FITZGERALD. Oh, I am sorry.

Mr. CoHEN. That is all right.

Mr. FITZGERALD. Maybe you can ask me some questions.

Mr. CoHEN. Thank you, Mr. Fitzgerald.

[The prepared statement of Mr. Fitzgerald follows:]

PREPARED STATEMENT OF JOHN J. FITZGERALD

STATEMENT OF JACK FITZGERALD
OWNER / DEALER, FITZGERALD AUTO MALLS

HOUSE COMMITTEE ON JUDICIARY
SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE
LAW

HEARING ON RAMIFICATIONS OF AUTO INDUSTRY
BANKRUPTCIES

JULY 22,2009
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STATEMENT OF JACK FITZGERALD
OWNER / DEALER, FITZGERALD AUTO MALLS

Chairman Cohen and Members of the Committee, I am testifying as one of three co-
chairs of the Committee to Restore Dealer Rights, which represents many of the automobile
dealerships recently — or soon to be — terminated by old GM and Chrysler. We formed the
Committee in the wake of the Chrysler and GM bankruptcies to protect the rights of thousands of
auto dealerships and the 169,000 employees who may lose their jobs, and the customers and
communities they serve. (See attached table of job losses)

I have over 40 years experience as an auto dealer and am the founder and owner of the
Fitzgerald Auto Malls located in Maryland, Pennsylvania, and Florida. Iam the owner of five
dealerships whose agreements Chrysler has rejected, and three whose dealership agreements GM
has opted to wind down.

We appreciate the opportunity to testify and to shed light on what we call the “Big Lie.”
1 wish we didn’t have to take up your valuable time. Our Committee has made clear for weeks
that we are prepared to sit down with the White House Auto Task Force, the CEOs of GM and
Chrysler, and others to work toward the reinstatement of the nearly 3,400 dealers terminated or
slated for termination. But, there is silence on the other end of the line.

At the outset, 1 want to stress that we all want the auto manufacturers to succeed — there
is no alternate agenda. Dealers are part of the solution, not part of any problem. If McDonalds
wants to sell more Big Macs, would it close 3,400 franchises?

It is clear to us that the White House Auto Task Force misunderstood the vitally
important role the dealerships play in the success of Chrysler and GM. T hope today to set the
record straight, to show how the Bankruptcy Code was used inappropriately, and to explain why
the dealers should be reinstated, either by the legislation we support or through a nonlegislative
solution worked out with GM, Chrysler, and the Task Force.

Congress created the Bankruptcy Code and the Bankruptcy courts and it is up to you to
ensure that your intent is followed and not ignored. In this case, the failed management of GM
and Chrysler, abetted by unelected neophytes on the Auto Task Force, have turned the
Bankruptcy Code on its head and needlessly extinguished profitable small businesses that were
neither failing nor in need of a government bailout.

Rather than assuring that the new Chrysler and new GM are well-positioned to succeed
by having a robust national distribution chain, their management instead handicapped the
companies by drastically reducing their points of sale. You have the opportunity to correct this.

This reduction is a problem because there are nearly two domestic vehicles on the road
for every one import vehicle. The Task Force made a glaring error in its analysis of the
marketplace by not focusing on vehicles in operation. A principal reason for dealers to exist is to
service cars and to provide consumers with sufficiently good service that the next time they are
in the market for a new car, they will purchase the same brand of vehicle. There is nothing more
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important than enhancing the customer’s experience with a vehicle and that is why the
companies should be adding dealers, not extinguishing them, particularly in states where imports
are outselling domestics. But, we have heard that the Task Force directed the companies to drop
dealers and we can only surmise that the management of both companies, in an effort to save
their own necks, went along and decided that the bankruptcy process could be hijacked to
accomplish this goal.

Chrysler and GM have conceded that they need dealers in many locations where
dealerships are closed, or in GM’s case, slated to close. Both have taken steps to award closed or
closing franchises to other local dealers. It is appropriate for this Subcommittee to find out
whether the White House Auto Task Force intended, as part of a restructuring of Chrysler and
GM under the bankruptcy process, to interfere with local profitable distribution points and to
pick winners and losers. It is necessary for the Subcommittee to ascertain what the basis was for
the selection of dealers for closure and wind-downs using the cover of the bankruptey code.

The Big Lie

Congress, the White House, and the American people have been misled by GM and
Chrysler. Dealer terminations will be counterproductive. GM and Chrysler vastly exaggerated
possible savings and underestimated the adverse impact of closing dealerships and ceding market
share.

It is time to end the “Big Lie” perpetrated by GM and Chrysler. Dealers are not an
economic liability for an auto manufacturer. Dealers are the robust economic engine that permit
auto manufacturers to sell their products and consumers to receive quality service and parts at
convenient locations. Dealers are the backbone of product support at the local level, with 1.1
million employees and $234 billion invested.

Let me share with you examples of misleading statements made by GM and Chrysler.

In a document provided by GM to the House Energy and Commerce Committee last
month, the company stated that terminating a couple thousand dealers will “allow GM to
systematically reduce virtually all direct dealer support programs, which cost GM approximately
$2.1 billion, or $928,000 per “rooftop” or dealership.

This is a highly inflated figure not borne out by the facts. The savings cited by GM are
all related to the sale of a car. If GM does not sell the car to a dealer, and the dealer does not sell
that car to a consumer, GM does not make an incentive payment to a dealer. ltis a distortion to
cite $2.1 billion in potential savings since these are payments that are not tied to the number of
dealers, but are related to the number of cars sold.

For example, it is not true that GM will save:

$380 million because there will be fewer dealers collecting incentive payments.
Eliminating any specific dealer will not eliminate GM’s incentive expenses because the
cost of the incentives follows the sale of the car - regardless who sells it.

V%)
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$350 million from reductions associated with prepping cars. Dealers must inspect new
cars to ensure that a GM vehicle is safe to drive. Is GM suggesting that it will choose not
to inspect vehicles?

$120 million through reductions in filling gas tanks. GM reimburses the dealer for
providing the purchaser of a new GM car or truck a full tank of gas at delivery. The only
way GM can eliminate this expense is to not to fill the tank or not to sell a car; it is
unrelated to the number of dealers.

Another misleading statement by both GM and Chrysler in testimony to the Energy and
Commerce Committee is their claim that dealers cost their companies money.

The truth is that dealers invest significantly in their businesses in the form of land and
facilities, inventory and working capital. Dealers are sources of revenue, not cost centers, for
manufacturers. At a minimum of $40,000 per year per franchise, the manufacturer makes money
from the dealer over and above any revenue from the sale of cars, parts and services. Without
choice, dealers pay thousands of dollars annually to the manufacturers for parts manuals, service
mailers, special tools, websites and computers, tech training, tow programs, and promotional
kits. Closing dealerships does not materially reduce manufacturers’ costs and will materially
lessen Detroit’s chances of success in the future.

As one notable industry analyst stated recently, “Far from being a burden to the
manufacturer it represents, the automobile dealer supports the manufacturer’s efforts by
providing a vast distribution channel that allows for the efficient flow of the manufacturer’s
products at virtually no cost to the manufacturer.” (Casesa Shapiro Group report, “The
Franchised Automobile Dealer: The Automakers’ Lifeline,” 11/08).

As indicated by the numerous messages from customers 1've received since Chrysler
announced it intended to reject my dealerships, customers appear to be more loyal to the
dealership than the brand. As Chrysler and GM extensively reduce their number of dealers,
making it more difficult and less convenient for current customers to get service, they decrease
the likelihood that customers will remain loyal to a Detroit brand. This is particularly the case in
Montgomery County, Maryland, where Chrysler has proposed to reject each of my longstanding
Dodge and Chrysler-Jeep dealerships, as well as other Dodge and Jeep dealerships, leaving the
Chrysler-Jeep-Dodge franchise represented by only two dealerships owned by the same principal
in a service area with a population of nearly 1.4 million people.

Most assuredly, GM and Chrysler will fail if a significant number of the 150 million
current owners of their vehicles don’t continue to do business with them. GM and Chrysler
assert that with fewer dealers, each dealership will be more profitable, presumably because of the
reduced price competition and resulting higher sales prices. Will consumers remain loyal to these
brands then? Most likely the dealer termination plan will put in motion a process that will lead
some brands to fail, putting the billions of taxpayer dollars invested in the two companies at
great risk. (See map of United States attached)
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Another area of statements for the Subcommittee to explore is that several Chrysler
dealers have told our Committee that Chrysler was not paying the warranty expenses and
incentives payments for sales before the June 9 closing, as authorized by the Bankruptcy court.
Further, Chrysler has not, to my knowledge, implemented fully the promised programs to
“redistribute” vehicles and parts.

Other Legal Issues Pertaining to the Bankruptcy Cases

As you examine how the bankruptcy laws have been relied upon for these severe
economic dislocations, the Subcommittee should analyze additional legal issues that have arisen.

For example, GM and Chrysler, along with the Task Force, used the bankruptey laws to
eviscerate the long-standing state franchise laws that protect dealers. The Subcommittee needs
to know that in an attempt to bring about fairness, every State has enacted legislation concerning
new car and truck franchises to protect consumers, jobs, and dealers. Car and truck
manufacturers can change the terms of their franchises at any time, simply by sending us letters
in the mail. The Federal Trade Commission has not historically regulated franchises of
automobile and truck manufacturers, making state law the only area of regulation. Accordingly,
it is critical that GM and Chrysler should not be permitted to avoid state regulations in their
termination and wind-down decisions. Surely, the Bankruptcy Code was not intended to
eliminate the only kind of protection that consumers and dealers have in our industry.

Another abusive use of the bankruptcy process is that GM and Chrysler are leaving their
dealers out to dry regarding product liability. Our insurance companies had certain expectations
as to the way liability for GM and Chrysler products would be handled, and the bankruptcy
process has confused the matter for dealers and consumers and may result in fewer protections
all around.

Conclusion

Thank you, again, for having this important hearing today and thank you for allowing me
to testify on behalf of the thousands of terminated dealers who could not be here. Livelihoods
and economic progress depend on our policymakers making the right decisions during this
difficult time. 1am hopeful that I have succeeded through this testimony in conveying sufficient
information for you to have reasonable doubt as to the appropriateness of the dealership
terminations that I and many other dealers are facing as you hold this important hearing. 1 urge
Congress to enact the Automobile Dealer Economic Rights Restoration Act or the LaTourette
Amendment, so that we can get back to doing what we do best, selling cars and generating
economic and social benefits in thousands of communities from coast to coast.
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BARS Document Display Page 1 of B
2008 COBALT 2-DDOR LT CQUPE GENERAL MOTORS CORPORATIONM
39U BLUE FLASH METALLIC /LAG & SUBSIDIARIES
18C EBONY RENAISSANCE CENTER
ORDER NO. MNQWZT/TRE STOCK NO. DETRGIT MI  4B243~1114
VIN 1G1 AL18 F1 B7234587 VEHICLE INVOICE 1AD19607653
MODEL § FACTORY OPTIONS MSRP TNV AMT RETAIL - STOCK
1AL37 COBALT 2~DOCR LT COUPE 14635.00 13830.08 INVOICE 02/05/08
CF5 POWER SUNROCF 750.00 660.00 SHIPPED 02/05/08
L6l 2.2L DOHC 4 CYL ENGINE N/C N/C  EXP I/T 02/11/08
MM5 5-5PEED MANURL TRANSMISSION N/C N/C INT COM 02/11/08
NEl CT/MA/ME/NY/PA/RI/VT EMISSIONS N/C N/C  PRC EFF 02/05/08
TV5 PERFORMAHCE APPEARANCE PACKAGE 795.00 699.60 KEYS XXXXX XXXXX
*WMEELS, 16" RLUMINUM, WFP-S QTR OPT-1
MACHINE FACED BANK: GMAC -~ 020
{REPLACES S5TD/OPT WHEELS} CHG-TOQ 14~322
*FOG LAMPS
*CHROME EXHAUST TIP SHIP WT: 2752
*RERR SPOILER HP: 18.4
*WHITE FACED GAUGES GMS: 16865.78
*LEATHER WRAP STEERING WHEEL, SUPPLR: 17617.99
STEERING WHEEL AUDIO CONTROLS MRM: 18436.00
UEl 1 YR ONSTAR SAFE & SOUND N/C N/C  MEMO 738.50

{ASK DLR ABOUT TURN-BY-TURN

NAV UPGRADE}

2LT 2LT TRIM PACKAGE 1295.00 1138.60

“HHTELS, 16" STYLER STEEL
{REPLACES STD/OPT WHEELS)

*1 YERR ONSTAR SAFE & SOUND
(ASK DLR ABOUT TURN-BY~TURN
NAV UPGRADE}

*ANTILGCK BRAKE SYSTEM

*CONVENIENCE NET, CARGO

*CRUISE CONTROL

*BODY COLOR, BODYSIDE MOLDINGS

38U BLUE FLASH METRLLIC 295.00 253,60

TOTAL MODEL & OPTIONS 17770.00 16588,88 ACT 231 16715.78
DESTINATION CHARGE 660,00 660.00 H/B 261  533.10
LAM DEALER CONTRIBUTION 177.70 ADV 261  177.70
LAM GROUP CONTRIBUTION 177.70 E¥P 65A  177.70
TOTAL 16430.00 17604.28 PAY 310 1760¢.28
MEMO: TOTAL LESS HOLDBACK AND

APPROX WHOLESALE FINANCE CREDIT 16778.48 Feo v
S B
INVOICE DOES NOT REFLECT DEALER'S ULTIMATE COST BECAUSE OF MANUFACTURER
REBATES, ALLOWANCES, INCENTIVES, HOLDBACK, FINANCE CREDIT AND RETURN TO
DEALER OF ADVERTISING MONIES, ALL OF WHICH MAY APPLY TO VEHICLE.
PR TROSN S [ Praebeon

THIS MOTOR VEHICLE IS SUBJECT TO A SECURITY INTEREST HELD BY GMAC.

REMIT TC GMAC NO. 020
FITZGERALD CHEVROLET-CADILLAC VIN 1G1AL18F187234587

Mr. COHEN. Our sixth witness is Mr. Jim Tarbox. He is a native
of Rhode Island car dealership owner and operator. As part of the
Chrysler bankruptcy and restructuring, he has spent much of his
personal time in D.C. representing many independently owned
dealerships along with NADA. Born and raised in North
Kingstown, Mr. Tarbox studied management and automotive mar-
keting at Northwood University in Michigan. The closing of his two
dealerships will have a significant impact on his family and poten-
tially cause his personal bankruptcy as well as that of his business.
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Mr. Tarbox we appreciate your coming to testify and will you
proceed with your testimony.

TESTIMONY OF JIM TARBOX, PRESIDENT,
TARBOX MOTORS, INC.

Mr. TARBOX. Good morning, Mr. Chairman and Members of the
Committee. My name is Jim Tarbox and I am a former Chrysler
new car dealer from North Kingstown, Rhode Island. Thank you for
the opportunity to testify before you today on legislation that could
change the course of my life and the lives of many other dealers
across the Nation.

I introduced myself as a former Chrysler dealer because just over
a month ago, my two dealerships were taken from me. I was
stripped of my right to operate under this car maker. Despite my
franchise agreement, I was told there would be no more new cars
to sell, no more parts to ship, no more inventory to keep or sales
goals to meet and beat. I was told I was closing. I was not given
any justification for my selection, and worst of all, I had less than
a month to make it happen. All I had worked for, all I built, all
I had achieved was gone within a few seconds.

When I read the letter, my first thoughts were not about the
property I would lose, the cars still on my lot, or the hundreds of
thousands of dollars in machines I had purchased for car repairs.
All that came later. My first thought and those that plague me as
I sit here today were about my employees, their families, and as
you might expect, my family. How do you tell your employees they
are headed for the unemployment line and how do you tell your
wife that all you worked for may be gone, especially when your suc-
cess was well known? It is not easy. I am 42 years old. I have a
wife, Kim, who is here with me today, and I have three young girls.

If my dealership is not restored, we will lose everything, includ-
ing college savings for my children and my home. I am at a loss
as to how a small business person like me found myself in this po-
sition. If it weren’t for some damaging testimony at the Chrysler
bankruptcy hearing, I might have never known. During that hear-
ing, a witness had read out loud some e-mail exchanges. Chrysler
executives said in an e-mail discussing closures that I was a bellig-
erent and combative dealer. Why would they say this? They said
this because I opposed, and was able to stop, the allowance of an-
other Jeep dealership within miles of my facility. I knew after
hearing this that Chrysler targeted me for closure.

To give you some background, due to my success with Chrysler,
they urged me to purchase another dealership in neighboring Mas-
sachusetts in 2007. They made promises of getting me Dodge and
were negotiating site control. Once I closed, they attempted to use
their promises as leverage. They tried to put another Jeep fran-
chise in my market in Rhode Island. I protested under State fran-
chise laws. They withdrew their intent and went bankrupt. They
chose to reject both my dealerships because of the protest. This
protest put me in their line of fire for closure. Chrysler executives
wrote in the e-mail, This is going to be a tough one. His dealer-
ships are performing fine with good score cards. And the reply was
from Phil Scroggins, the northeast business center director: “He is
a belligerent, combative dealer to litigates and protests any new
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Jeep franchise in Providence, Rhode Island. Management made de-
cision to cut him. He has not operated in good faith.”

There is no criteria, no data-driven criteria here. This e-mail
makes it quite evident that the selection process was arbitrary, un-
fair, and inappropriate. I was targeted. I am sure many others
were randomly selected as well. Everything I have worked for, all
my success, my businesses, and my rights gone in seconds and,
even worse, given to the competitor up the road. And despite their
claim I was closed because I was a stand-alone Jeep dealer. Forty-
four stand-alone Jeep dealers and more than 100 stand-alone
Dodge dealers remain in business. There is no criteria and I would
request that Congress look closely at this issue and work to save
our businesses, restore them, and restore our rights.

My family has been in the car business for three generations. My
dealership was founded in 1935. And as in the case with many
dealers, my family name Tarbox is well known and respected in my
home State and beyond. This is the industry I grew up in, the in-
dustry I know, and the industry I love. I am proud to say I helped
build a well-regarded and high-performing Jeep dealership in
Rhode Island. I was one of the highest volume Jeep dealers in the
northeast. I have maintained a volume of 450 percent planning po-
tential. I have sold 750 new Jeeps a year, and I am in the top 10
percent nationally with Chrysler. My dealership exceeded sales
goals and performed above and beyond any expectation set by
Chrysler. They have indicated that they value high-performance
top-notch employees and those dedicated to aggressive marketing
their product. Including the millions I have spent branding Tarbox
with Jeep, we are on top in all categories. But Chrysler is refusing
to release their specific criteria. It certainly begs the question, if
not for performance, what was the criteria for closure?

In fact, it seems closure was decided based on personality and re-
lationships, not performance. This is not fair and sound business
practice. This is not in the best interest of the taxpayer, who sud-
denly has a stake. This company is playing with our lives.

As you have seen likely right in your districts, there are dealers
or should I say former dealers suffering. These closures may result
in the bankruptcy of many productive small businesses, fore-
closures of their homes and filling up the unemployment rolls when
our country is experiencing the highest unemployment rate in dec-
ades. In fact, my State boasts the second highest rate in the Nation
at 12.4 percent. My employee count alone has dwindled from 60 to
15. In my case, my businesses will go bankrupt and I may have to
go personally bankrupt as well. There is no fallback plan. This
dealership was my plan. It is my livelihood.

As dealers, our property rights have been violated. Our contrac-
tual rights have been violated. And our faith and trust in the sys-
tem of good business practice have been violated. We have invested
in everything and they are leaving us with nothing. As entre-
preneurs, as successful business operators, as employers, and as
Americans, we deserve to retain our rights and protections.

I ask you on behalf of dealers across the country and our commu-
nities to support this legislation, support the restoration of our
dealerships and our rights. Thank you.

Mr. CoHEN. Thank you for your testimony, Mr. Tarbox.
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[The prepared statement of Mr. Tarbox follows:]

PREPARED STATEMENT OF JIM TARBOX

Good morning, Mr. Chairman and esteemed members of the committee.

My name is Jim Tarbox and I am a former Chrysler new car dealer from North
Kingstown, Rhode Island. I thank you for the opportunity to testify before you here
today on legislation that could change the course of my life and the lives of many
other dealers across the nation.

I introduced myself as a former Chrysler dealer because, just over a month ago,
my two dealerships were taken from me. I was stripped of my right to operate under
this carmaker. Despite my franchise agreement, I was told there would be no more
new cars to sell. No more parts to ship. No more inventory to keep, or sales goals
to meet and beat.

I was told I was closing. I was not given any justification for my selection and
best of all, I had less than a month to make it happen.

All T worked for. All T had built. All I had achieved was gone within the few sec-
onds it took me to open a letter from the Chrysler home office.

When I read this letter my first thoughts were not about the property I would
lose, the cars still on my lot or the hundreds of thousands in machines I had pur-
chased for car repairs . . . all that came later. My first thoughts, and those that
plague me as I sit here today, were about my employees, their families and as you
might expect, my family.

How do you tell your employees they’re headed for the unemployment line? And
how do you tell your wife all you’ve worked for may be gone? Especially when your
success was well-known?

T'll tell you: It’s not easy.

I am 42 years old and my wife, Kim—who is here with me today—and I have
three young girls.

If my dealership is not restored, we will lose everything—including college savings
for my children and my home.

I am at a loss as to how a small businessperson like me found himself in this
position. If it weren’t for some damaging testimony at the Chrysler bankruptcy
hearing, we might never know. But, during that hearing, a witness had to read out
loud some e-mail exchanges. . . .

Chrysler executives said in an e-mail discussing closures that I was a “belligerent”
and “combative dealer.”

Why would they say this?

They said this because I opposed, and was able to stop, the allowance of another
Jeep dealership within miles of my facility.

I knew after seeing this, that Chrysler targeted me for closure.

To give you some background: due to my success, Chrysler had urged me to pur-
chase a dealership in neighboring Mass. They made promises of getting me Dodge
and were negotiating site control.

Once I closed, they attempted to use their promises as leverage. They tried to put
another Jeep franchise in my market in RI.

I protested under state franchise laws. They withdrew their intent and went
bankrupt.

They chose to reject BOTH my dealerships because of the protest.

This protest put me in their line of fire for closure.

Chrysler executives wrote in the e-mail: “This is going to be a tough one—His
dealerships are performing fine with good scorecards.”

And the reply from Phil Scroggins—the northeast business center director? “He’s
a belligerent, combative dealer who litigates & protests any new Jeep franchise in
the Providence, RI area . . . Management made decision to cut him—He has not
operated in good faith.”

There is NO data driven criteria here.

This e-mail makes it quite evident that the selection process was arbitrary. It is
arbitrary, unfair and inappropriate. I was targeted and I am sure many others were
randomly selected as well.

Everything I have worked for, all my success, my businesses and my rights—gone
in seconds. And even worse—given to my competitors on a silver platter.

And despite their claim I was closed because I was a stand alone Jeep dealer, 44
stand alone Jeep dealers and more than 100 stand alone Chrysler dealers remain
in business. There was no criteria and I request that Congress look closely at this
issue and work to save our businesses. Restore them and restore our rights.
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My family has been in the car business for three generations. My dealership was
founded in 1935. And, as is the case with many dealers, my family name, Tarbox,
is well-known and respected in my home state and beyond.

This is the industry I grew up in, the industry I know and the industry I love.

I am proud to say, I helped build a well-regarded and high-performing Jeep deal-
ership in Rhode Island. We:

e Are one of the highest volume Jeep dealers in the northeast

¢ Have maintained a sales volume at 450 percent of planning potential
e Have sold over 750 new jeeps a year

e and, are in the top 10 percent nationally with Chrysler

My dealership has exceeded sales goals and performed above and beyond any ex-
pectations set by Chrysler.

They have indicated they value high performance, top-notch employees and those
dedicated to aggressively marketing their product. Including the millions I have
spent branding Tarbox with Jeep, we are top in all categories. But Chrysler is refus-
ing to release their specific criteria.

It certainly begs the question, if not for performance, what was the criteria for
closure?

In fact, it seems closure was decided based on personality and relationships, not
performance. This is not a fair or sound business practice. This is not in the best
interest of the taxpayer who suddenly has a stake. And this company is playing
with our lives.

As you have seen, likely right in your districts, there are dealers—or I should say
former dealers—suffering. Sure there are those dealers who own dozens of dealer-
ships or more and maybe these closures, although having an impact, will not put
them out of business.

But let me be clear in saying, for small dealers with one or two dealerships—the
dealers I represent here today—this action by Chrysler and the Task Force will
produce grave consequences.

These closures may result in the bankruptcy of many productive small businesses,
foreclosures of their homes, and filling of the unemployment rolls when our country
is experiencing the highest unemployment rate in decades. In my state in fact, we
boast the second highest rate in the nation at 12.4 percent.

My employee count alone has dwindled from 60 to 15.

In my case, my businesses will go bankrupt and I may have to go bankrupt per-
sonally as well. There is no fall back plan—this dealership was my plan. It is my
livelihood.

As dealers, our property rights have been violated. Our contractual rights have
been violated. And our faith and trust is the system of good business practice and
good faith have been violated.

We have invested in everything and they are leaving us with nothing: not even
answers to back up their closures.

As entrepreneurs. As successful business operators. As employers. And as Ameri-
cans. We deserve to retain our protections. And I ask you, on behalf of dealers
across the country, and our communities, to support this legislation. Support the
restoration of our dealerships and our rights. It WILL change the lives of so many.

Thank you.

Mr. COHEN. Our seventh witness is Gregory Williams. Mr. Wil-
liams is the former President of Huntington Chevrolet located in
Huntington Station, New York. A veteran of the automotive busi-
ness industry for more than 30 years, he has appeared on the
Black Enterprise list every year since 1979. A founding member of
both General Motors Minority Dealers Association and the General
Motors Minority Dealer Advisory Council, elected two times chair-
man of the Minority Dealer Advisory Council and held board seats
with both organizations and was recently a board member of the
National Association of Minority Automobile Dealers and the GM
Northeast and GMC central dealer councils.

Mr. Williams, will you proceed with your testimony.
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TESTIMONY OF GREG WILLIAMS, PRESIDENT,
HUNTINGTON CHEVROLET, INC.

Mr. WiLLiAMS. Thank you, Mr. Chairman. I would like to thank
the Chairman and the Members of the Committee for inviting me
here to speak. My name is Gregory Williams, and I have worked
for over 30 years as a dedicated and faithful GM dealer. I am a
former dealer at Huntington Chevrolet. While I am here today rep-
resenting the numerous minority GM and Chrysler terminated and
rejected dealers, I would like to share my personal and tragic story
with you regarding the disparate treatment that I suffered at the
hands of GM and GMAC.

In 1999, GM asked me to go to Long Island and investigate the
purchase of Huntington Chevrolet. After performing due diligence
on the store, I told GM that the potential was there but the loca-
tion was wrong and the facility was too outdated. GM informed me
that they would take care of these problems and find a new loca-
tion and build a new facility. Based on these assurances, I pur-
chased the dealership, paying the former dealer $1.3 million in
goodwill. I put in $500,000 of my own and the remaining $2.75 mil-
lion went into investment with Motors Holding Division of General
Motors. From the date of the purchase to 2005, the dealership was
profitable. All the profits went toward paying dividends and pur-
chasing stock from General Motors. During this period, over $1.5
million was paid to them. At the same time, we were still looking
to relocate the dealership.

In 2003, as a result of hard work and the dealership’s perform-
ance, I was presented with GM’s most prestigious award, the GM
Dealer of the Year. This award is presented annually to the top 100
performing dealers out of 7,000 dealers nationwide. It is one of the
accomplishments that I am most proud of. In 2005, I, along with
most of the Motors Holding dealers were asked if we would con-
sider an early buyout from Motors Holding. GM needed to raise ad-
ditional capital at this time. I was informed by Motors Holding that
I owed $1.9 million to buy them out and that they had spoken to
GMAC and that GMAC would take care of making the loans with
us. I contacted GMAC and got approval for loan but was told by
Motors Holding that I could not buy them out for $1.9 million be-
cause they would miss the dividends that I had been paying. So
they told me I would have to pay $2.5 million to buy the store out.
In effect, GM got a $600,000 goodwill from me when I bought them
out of my store.

During the financing process, I was told by GMAC that I had to
personally guarantee the loan and also personally guarantee the
floor plan line of credit. This had never been asked of me before
and, you know, I went with it. GM gave me a note of $20,000 a
month and increased my expenses by that much.

The dealership struggled over the next few years as GM lost
market share year after year. We made a little and we lost a little,
but we were profitable for most of the time. And through the
month—through the year of 2008 we were profitable until October
when the bottom fell out. It was, at this time, stated that both GM
and GMAC stated that they would need bailout money to survive
and GM was openly questioning whether they would make it to De-
cember without the immediate infusion of cash. Needless to say,
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business was terrible. At the end of November I received a notice
from GMAC that stated that I did not have enough cash in the
business largely due to the drastic drop in business at the end of
2008. They stated that I must infuse $1.5 million into the business
or lose my floor plan loan with them.

On May 17, I received a letter from GM stating that my location
would be closed and I would not be moving forward as a GM deal-
er. It should be noted that there are 19 Chevrolet dealers on the
Long Island metro New York City area and for the year 2008 my
dealership was number three in retail sales and number one in
customer satisfaction. On May 24 GMAC notified me that I no
longer qualified for a floor plan loan with them because I was not
able to invest $1.5 million in additional capital.

Feeling that I had no options, I sent a voluntary termination let-
ter to General Motors on May 25 because based on voluntary ter-
mination with the New York State franchise law, GM would be re-
quired to repurchase my inventory and the parts. That would have
amounted to approximately $6.6 million. GMAC would have gotten
that $6.6 million and the only thing I would have to negotiate with
them on is what was left on my loan to pay off General Motors.
GMAC gave me 90 days to find another floor plan and to comply
with a number of unreasonable demands, including signing a con-
fession of judgment for $8.1 million. This confession of judgment
was basically the total of my inventory along with the $1.4 million
that I still had left of the loan that I paid General Motors. These
demands were both unreasonable and impossible and GMAC’s de-
mand that I find a floor plan in 90 days was equally impossible.

On June 1 when GM filed for bankruptcy, I was advised that
they also decided not to honor my voluntary termination letter. GM
ultimately determined in 2005 when I was buying them out that
the dealership was worth well over $2.5 million in addition to the
$1.5 million that I had already paid. Now they have unilaterally
determined that the dealership is worthless, making it impossible
to sell or repay this massive debt. On June 2, I received GM’s
wind-down agreement. The agreement provided a deadline date of
June 11 to sign the agreement or be rejected in the bankruptcy
proceeding. I reluctantly signed the agreement, although I strongly
objected to the terms of the agreement and felt enormous pressure
to sign it knowing that if I did not, I would lose the right to receive
the proposed wind-down payment, which is the only form of finan-
cial support that I was to receive from GM.

It should be noted that the debt I owed to GM and GMAC far
exceeded the amount of the proposed wind-down payment, and yet
I am being held personally liable of the entire debt because of the
personal guarantees.

Huntington Chevrolet was my only dealership. I have no other
source of income as I used most of my life savings to reinvest in
the dealership. I have no health insurance. I had to lay off all my
employees and walk away from a business that I owned for 11
years and an industry that I have had for over 30 years—that I
had been in for over 30 years. All of this occurred while I was still
paying for the loan to buy out General Motors. I now owe $1.4 mil-
lion, and without the dealership, I have no way to pay it.
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The only people who made money off my dealership was GM and
GMAC. GM received all of its investment that they had in the deal-
ership including a healthy profit, a minimum of 15 percent divi-
dends plus $600,000 goodwill at their buyout. GMAC also made
millions of dollars on my inventory floor plan over the 11 years
that I owned and operated the dealership. GMAC has now con-
fiscated my entire inventory of vehicles along with all the parts
and company assets and they have said that they will liquidate the
inventory, parts, and assets, and will come after me personally for
any shortfall since I signed the personal guarantee for the inven-
tory and the loan.

Mr. CoHEN. Mr. Williams, if you could start to wrap up, we are
a little bit—2, 2%2 minutes over.

Mr. WiLLiAMS. Okay. I will go to the final page here.

We need your help not only to walk away from this tremendous
debt that we have acquired while attempting to play by the rules,
but to leave with financial stability to restart our lives all over
again. At 60 years old, I am forced to face the reality that my em-
ployment future is limited. I was always of the opinion that my in-
vestment was my retirement and that when I decided to retire, I
would sell my business and live off the proceeds. I had no idea that
at this stage of my life, GM and GMAC would wreck my world as
I knew it.

Thank you for the opportunity to share my personal story with
you today. I plead for this Committee and all the Members of Con-
gress who are listening to my testimony to please help us. We need
your help to ensure that the auto manufacturers are required to
treat us fairly and equitably as we watch our lives disappear with-
out fairness, transparency, or due process of law. Thank you.

Mr. CoHEN. Thank you, Mr. Williams.

[The prepared statement of Mr. Williams follows:]
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Testimony of Greqory Williams

Thank you Chairman Conyers and the members of the
Committee.

My name is Gregory Williams and | have worked for over 30 year
as a dedicated and faithful GM dealer. | am the former owner of
Huntington Chevrolet in Huntington Station, New York.

While | am here today representing the numerous minority GM
and Chrysler terminated and rejected dealers, | would like to
share my personal and tragic story with you regarding the
disparate treatment that | suffered at the hands of GM and GMAC

In 1999, | was asked by General Motors to come to Long Island,
New York to investigate the purchase of Huntington Chevrolet.
After doing due diligence on the store, | explained to the GM
Regional General Manager, that the store had potential, but was
located in the wrong area, as the facility was too outdated. The
Regional General Manager and Vice President for General
Motors informed me that they would take care of these problems
and find a new location and assist me to relocate and build a
new facility. Based on that assurance, | purchased the
dealership after General Motors used its first right of refusal to
purchase the dealership. The purchase price was $3.3 million
including goodwill, of which | used $500,000 of my personal
cash and financed the remaining $2.75 million from the Motors
Holding Division of General Motors.

From the date of purchase to 2005, Huntington Chevrolet made
money and all profits made went towards paying dividends (15%
when the market average 4%) and stock purchases totaling over
$1.5 million to my partner, Motors Holding Division a subsidiary
of General Motors. At the same time, we were still looking to
relocate the dealership. Also in 2005, | was asked along with
other General Motors Minority Dealers to consider an early buy-
out from Motors Holding for a total $2.5 million largely due to the
fact that General Motors needed to raise additional capital. | was
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offered an early buyout for my dealership. | therefore, applied for
a loan from GMAC, a sister company of General Motors.

During the financing process, | was told by GMAC that | had to
personally guarantee the amount of the note; as well as the
dealerships floor plan line of credit, which historically the floor
plan line was collateralized by the vehicles not personally
guaranteed. As a result of the buyout loan to GMAC the
dealerships expenses increased by $20,000 per month.

As a result of my hard-work and the dealership’s top
performance, | was presented with GM’s most prestigious
award, “Dealer of the Year” by General Motors Corporation in
2003. This award is only presented to the top 100 performing
General Motors dealers out of the 7,000 GM dealers nationwide.

At the end of 2008, the economy experienced an unprecedented
down-turn, both General Motors and GMAC requested a
government bailout. At the same time, | received notice from
GMAC that the dealership did not have enough cash largely due
to the drastic drop in sales in the auto industry.

On May 17, 2009, | received a letter from General Motors stating
that my location would be closed and | would not be moving
forward as a General Motors dealer. There are 19 Chevrolet
dealers on Long Island and Metro New York City, and for the
year 2008, my dealership was #3 in retail sales and #1 in
customer satisfaction index.

On May 25, 2009, | sent a “Voluntary Termination Letter” to
General Motors via overnight delivery. This was done under
extreme pressure from both GM and GMAC. GM had already
sent the May 17" letter indicating that my dealership would not
be allowed to go forward under the new GM. Additionally,
GMAC advised me that | no longer qualified for a floor plan loan,
and without a cash infusion in the amount of $1.5 million, they
threatened to terminate my floor plan immediately. They
provided me with 90 days to find another floor plan loan, if |
agreed to the following criteria:
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1. A fee of $32,500 for the 90 day extension, payable up front;

2. A fee of $750.00 for each inventory audit, to assure that the
inventory is on premises, or if sold, is paid for;

3. An $81,000.00 non-compliance fee, if I'm not able to secure a
floor plan loan within the 90 days; and,

4. Sign a “Confession of Judgment” which states that | confess
to a judgment of $8.1 million. (This is a combination of the
remainder of the loan that | made to pay-off GM Motors Holding
and the value of the entire vehicle inventory).

Requiring the aforementioned demands to maintain my floor-
plan for 90 days was both unreasonable and impossible.
GMAC’s further demand that | find another financial institution
to provide my dealership floor plan in 90 days, in today’s
economic and financial crisis is equally impossible.

On June 1, 2009, when GM filed for bankruptcy | was advised
that they also decided not to honor my "Voluntary Termination
Letter”. Pursuant to state franchise law, GM would have been
obligated to repurchase the inventory and parts. | had
approximately $5.8 million in new vehicle inventory and $800,000
in parts that would have been repurchased by GM. | would have
used this money to repay the cost of the vehicle inventory to
GMAC.

GM unilaterally determined in 2005 (when we were in the buy-out
process) that the dealership was worth well over $2.5 million in
addition to the $1.5 million that | already paid. Now they have
unilaterally determined that the dealership is worthless, making
it impossible to sell or to repay this massive debt.

On June 2, 2009, | received a copy of the General Motors “wind-
down” agreement. The agreement spelled out the new terms
and provided a deadline date of June 11" to either sign or be
rejected in the GM bankruptcy proceeding. On Thursday, June
11" | reluctantly signed the agreement on behalf of my
company, and returned it to General Motors. Although | strongly
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objected to the terms in the agreement, | felt enormous pressure
to sign, knowing that if | did not, | would have lost the right to
receive the wind-down payment, based on GM’s bankruptcy,
which is the only form of payment that | was to receive. The
debt | owed to GM and GMAC far exceeded the amount of the
wind-down agreement, but yet | am being held personally liable
because of the personal guarantee.

Huntington Chevrolet was my only dealership. | have no other
sources of income as | used most of my life savings to
reinvested into the dealership, no health insurance, | had to
layoff my employees and walk away from a business that |
owned for over 11 years, and an industry that I’ve been in for
over 30 years.

All of this occurred while | was still paying for the loan to buy
out Motors Holding Division. 1 now owe them $1.4 million,
which without the dealership, | have no way to pay.

The only people who made any money off of my dealership was
General Motors (its Motors Holding Division), and its affiliate
GMAC. GM received all of its investment that they had in the
dealership including a healthy profit (minimum 15% dividends
plus the $600,000.00 “good will” at buy-out.) GMAC received
$20,000.00 per month pursuant to the contract (including
interest) and they are now owed a balance of $1.4 million (which
they say that they will come after me personally to collect.)
GMAC also made millions of dollars on my inventory floor plan
loan over the 11 years | owned and operated the dealership.
GMAC has now confiscated my entire inventory of vehicles
along with all parts and the company assets. They have said that
they will liquidate the inventory, parts and assets and will come
after me personally for any shortfall since | signed a personal
guarantee for the inventory, and the loan, when | borrowed the
money to buy-out Motors Holding Division. GMAC is also
asserting the right to the “wind down” payment that that the
dealers were coerced to sign.
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| don't understand how this can be fair?

How can | be left with nothing, when in January of this year, we
had a General Motors approved deal to sell the dealership for
$1.5 million "good will", plus the inventory parts and assets.
This deal would have gone through, but GMAC insisted that the
proposed buyer along with his financial participants, personally
guarantee the inventory, when traditionally, the inventory has
always been used as the collateral.

Also, what is terribly disturbing is the fact that in 2008, of the
1,000 dealerships that closed, 200 were owned by ethnic
minorities. These closures represented a total of 150,000 direct
and indirect jobs lost. This year, it is projected that over 3,000
dealerships will close, of which over 300 will be minority owned
dealerships who will run out of cash and/or lose their floor plan
and be forced to close their doors by year end. These closures
could result in an additional 350,000 direct and indirect jobs
being lost, which would leave the entire minority owned
dealership body to be less than 1,000 dealerships in the United
States.

Because of all of the issues/concerns we’ve mentioned above, |
am here today on behalf of not only myself, but the numerous
terminated and rejected GM and Chrysler dealers. We are
seeking the following immediate remedies:

Grant Immediate Relief from Personal Guarantees for both Term
and Floor Plan Loans:

The affected dealers have no means to repay these enormous
debts, especially since the manufacturers are forcing them to
close their dealerships without fair compensation (i.e.
inadequate wind-down payments). Pressure must come from the
Government to prevent the manufacturers and banks who
received TARP funds from enforcing personal guarantees upon
the dealers. (Note: Dealers are losing their homes and personal
assets as a result of the strict enforcement of the personal
guarantees)
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Appoint _an_Independent Committee or review team to Re-
evaluate the Terminated/Rejected Chrysler and GM Dealers:

The process under which 38 Chrysler and 44 GM minority
dealers were terminated and rejected was not fair, transparent or
consistent. An independent review committee must be
appointed to determine if there is a basis for the continuation of
these dealers in their existing dealership locations or the
opportunity to be appointed to another dealership location with
their auto manufacturer. In cases where dealers cannot be
reinstated after being reviewed by the independent review
committee, fair and adequate compensation must be provided
for these dealers.

Future Dealership Opportunities for
Terminated/Rejected Dealers:

Reinstatement must be provided to the terminated and rejected
dealers iffwhen the auto manufacturers decide to re-enter the
market place. If the terminated and rejected dealers are not
reinstated by an independent review committee, each dealer
must be granted the ability of first right of refusal in the event
the auto manufacturer decides to retain or re-open a dealership
in their market area. The auto manufacturers must be required
to memorialize this commitment in writing and provide it to
Congress so that this process can be monitored appropriately.

Reinstate the Enforcement of State Franchise Laws:

The automotive manufacturers must be required to adhere to
each states franchise laws and adequately compensate the
Chrysler and General Motors rejected and terminated dealers
accordingly to the rights and provisions set forth in their
respective state franchise agreements.

We need your help to not only walk away from this tremendous
debt that we have acquired while attempting to play by the rules,
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but to leave with the financial stability to restart our lives all over
again. At 60 years old, | am forced to face the reality that my
employment future is limited. | was always of the opinion, that
my investment was my retirement, and that when | decided to
retire, that | would sell my business and live off of the proceeds.
I had no idea that at this stage of my life that General Motors and
GMAC would wreck my world, as | know it.

Thank you for the opportunity to share my personal story with
you today. | plead for this committee and all the members of
Congress who are listening to my testimony to please help us.

We need your help to ensure that the auto manufacturers are
required to treat us fairly and equitably as we watch our lives
disappear without fairness, transparency or due process of the
law.

Gregory M. Williams
President
Huntington Chevrolet, Inc.
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Mr. CoHEN. Our final witness will be Mr. Knapp, and he will be
introduced by agreement with the lead Member here on the minor-
ity side by our distinguished Member from Houston, Texas, Ms.
Sheila Jackson Lee. Ms. Jackson Lee, a Member of this Committee
but not the Subcommittee, is recognized for the purpose of intro-
duction.

Ms. JACKSON LEE. Let me thank Chairman Cohen and Ranking
Member Franks for their courtesies extended, and let me also
thank them for allowing me to introduce Mr. Knapp and as well
thank them for allowing the National Association of Minority Auto-
mobile Dealers to be present here because I believe these are the
tragic stories that we need to hear.

Mr. Knapp is symbolic of many Americans, and he is an heir, if
you will, of hard work. Some people might say of money. He is of
hard work. Born in Harlingen, Texas where he attended Harlingen
High School and graduated in 1976. That means he is from the val-
ley, from South Texas, and he is proud of it. He married in 1979
to Debbie Knapp, graduated from Texas A&M University in 1980,
and the rest of the State won’t hold that against him, with a degree
in finance and moved to Houston, Texas, where he immediately
went to work for Knapp Chevrolet. And I think it is important to
note his grandfather organized and built that company and started
it in 1939.

He is a third-generation dealer in the heart of Houston, and he
has been active in so many local community activities such as his
good friends to his left, I believe, and he too has supported high
schools, been active in his church, served as a civic leader, as a
board member of the Greater Heights Area Chamber of Commerce,
which I remember seeing him as we interacted as community and
business and we worked together. He also has his district, has his
particular dealership in the heart of the fourth largest city in the
Nation, which has been known to be call a “little United Nations.”
Robert Knapp has reflected that by 43 percent plus of his employ-
ees being diverse, representing many families in my constituency.
Bob Knapp is in appeal. He is one of the 900 appeals for GM, un-
like Chrysler, which was recorded to have one because they have
no administrative appeal, they only have bankruptcy. He is only
symbolic of the pain, as he told me in my office, of so many who
are suffering like him.

So I am hopeful that as he proceeds, he will be able to tell us
how urgent it is for us to move forward. He will be able to tell us
that the action is necessary now, that GM and Chrysler and the
new CEOs that feel good and can be out on their patios or be at
the beach right now because they are out of bankruptcy, how they
can do this together with the Administration, together with Con-
gress, and I hope that he will tell us how lost dealerships—because
that means my community, for 50 miles around, will not have a
dealership. My city of Houston will not have a dealership to buy
discounted vehicles, how this will impact the competitive nature of
our American automobile dealers by these dealerships being cut
down or shut down. I would like to say cut down because they are.
He will be able to share those thoughts with us.

Mr. Chairman, I am very pleased to introduce a gentleman who
is symbolically representative of the true grit of America, raising
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himself up by his bootstraps and working hard every day, and this
is Robert Knapp of Knapp Chevrolet in Houston, Texas.

TESTIMONY OF ROBERT G. KNAPP, PRESIDENT,
KNAPP CHEVROLET

Mr. KNAPP. Thank you for your kind words.

Mr. Chairman and Members of the Committee, my name is
Bobby Knapp, and I am president of Knapp Chevrolet in Houston,
Texas. Thank you very much for giving me this opportunity to tes-
tify at this hearing. I would also like to take the opportunity to
give a special thanks to my congresswoman, the Honorable Sheila
Jackson Lee of the 18th District of Texas for her support in facili-
tating my testimony here today.

The focus of my testimony is GM’s decision to terminate Knapp
Chevy franchise. The testimony regarding my dealership will relate
to circumstances regarding other dealerships throughout the coun-
try.

Fact: Knapp Chevrolet sold over 1,000 new units in 2008. Fact:
In Houston, the loss of Chevy dealers results in the loss of GM
market share. Terminating Knapp will cause GM to lose more
Houston market share than it has already lost. I included a graph
in my package that kind of highlights this, but let me just go over
some numbers.

Our district—at the beginning of 2008 our district in Houston
contained 12 dealers. The first 8 months of the year those dealers
sold an average of just over 1,200 units a month. At that time
three dealers, including two very large ones in Houston, went out
of business. The last 3 months of 2008, those dealers that were left
sold an average of just over 500 units a month. That trend has con-
tinued through 2009. It shows that closing dealerships in our mar-
ket will reduce market share.

Fact: Looking at the last 12 months including June, Knapp
Chevy was operating at a profit in 11 months. The only down
month being last September when we were without electrical
power for 15 days due to Hurricane Ike. Fact: By terminating
Knapp, GM is a abandoning areas in and around downtown Hous-
ton. GM has documented the growth and potential of this market.
I included a map that GM created showing our market share and
neighborhood and the increase in households. In our actual neigh-
borhood and not necessarily our whole market area but in our
neighborhood, the increase in households is astounding. Why GM
would want to abandon this market is beyond me.

Fact: GM is forcing us to take an agreement that essentially
gives all rights to GM and all obligations to Knapp. Fact: GM ref-
erences termination assistance as part of the wind-down process,
but this proposal does not cover Knapp’s losses associated with the
forced closing. What GM is offering will not satisfy our third-party
contractual obligations which total over 600,000 from things like
computers and phone systems and other things. Although the ter-
mination process would not be complete until October 2010, GM is
strangling our business by preventing us from ordering new vehi-
cles thus eliminating one of our primary income strains.

Fact: At the time we received notice that GM would not renew
our franchise agreement, we had over 40 sold orders on order in-
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cluding a number of ambulances for the City of Houston. At that
time, we were told by GM that these orders would not be honored.

Fact: Knapp moved into its facility December 6, 1941, 1 day be-
fore the bombing of Pearl Harbor and over the past 10 years, we
have invested 3.75 million in these historic facilities and equipment
upgrades.

Fact: The estimated job loss in the State of Texas with these pro-
posed closed dealerships is over 10,000. Eighty-two of these hard-
working people are Knapp employees whom we consider family. We
offer substantially better benefit packages than others in the indus-
try and our average employee tenure is 7 years with many employ-
ees having been with us for over 10 years. All will lose their jobs
and livelihoods because of GM’s termination. Since receiving GM’s
May 15 termination notice, we have been frustrated at every turn
and trying to get a fair and just resolution of this matter. But be-
cause the government is now so deeply involved in keeping GM
going, we feel we had no option but to appeal to you, our elected
representatives to intervene. We have been very thankful for the
support we have received from Congresswoman Sheila Jackson Lee
and other members of the Houston delegation, in particular, Gene
Green in the House, as well as Mr. Maffei of this Committee, who
introduced H.R. 2743.

We—it is very important to say that we need action now. Deal-
ers, thousands of them, are hanging by a thread. We need to pur-
sue this legislation, but we also need to pursue an administrative
solution to this situation, which is very possible. GM and the White
House, along with Congress and dealers, need to sit down and work
for an administrative solution to the matter, and I stress time is
of the essence, because every day, guys like these are going out of
business and when they are gone there is no way to bring them
back. A few things I would like to share at the end of this is that
in our——

Mr. COHEN. We need to wind up.

Mr. KNAPP. Okay. In our market—people buy their cars where
they live and they service them where they work. The population
of our area is experiencing phenomenal growth and GM needs to
retain that. Almost 200,000 people work in the downtown area. GM
needs to satisfy the service needs of the market created by this
downtown group. The retention of Knapp Chevrolet in downtown
Houston will allow GM to continue and increase their market share
and their growing and vibrant downtown area. Since the govern-
ment is bailing out GM, Members of Congress have the right to in-
tervene to avoid destruction of viable dealerships. There are two
things Congress can do: Force GM to negotiate fairly or if that
doesn’t work, it can attain final enactment of the Automobile Deal-
ers Economic Rights Restoration Act of 2009 which by statute will
preserve dealers’ rights. I urge you to choose one of those two op-
tions. To take the third option would change the current crisis into
a permanent disaster.

I will be pleased to answer your questions and just appreciate
the chance to be here. Thank you.

Mr. CoHEN. Thank you, Mr. Knapp.

[The prepared statement of Mr. Knapp follows:]
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TESTIMONY
of
ROBERT G. KNAPP
President of Knapp Chevrolet, Houston, Texas

Before the Judiciary Subcommittee on Commercial and Administrative Law

July 22, 2009

Mr. Chairman and members of the Committee, my name is Bobby Knapp and I am
President of Knapp Chevrolet in Houston, Texas. Thank you very much for giving me the

opportunity to testify at this hearing on the ramifications of the auto industry bankruptcies.

The focus of my testimony is General Motors' unilateral and arbitrary effort to terminate
Knapp's Chevrolet franchise. We at Knapp, a healthy and profitable Chevrolet franchise, are
perplexed and outraged by GM's action, and believe our situation warrants your attention as you
evaluate the way the GM and Chrysler bankruptcies and subsequent government bail-outs have
been handled. Also, I strongly urge that Congress take remedial action to protect car dealerships

like ours from GM's flawed dealership "rationalization" plan.
CURRENT SITUATION: TERMINATION PROCESS NOT RATIONAL AND IT IS UNFAIR

You all already are familiar with the broad outlines of the Chrysler and GM bankruptcies
and the government's subsequent bail-out of the companies. I would add, however, that we at
Knapp Chevy applaud the decision by the government to keep these two companies in operation.
We think our brand—Chevrolet—is a great American brand that our country should not lose; we

are proud to market Chevys.

Error! No property name supplied.
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Unfortunately, in the rush to complete the bankruptcy/bail-out process, the dealership
terminations that went along with that process have been handled irrationally and unfairly, as a

review of our situation will demonstrate.

On May 15, Knapp received a letter from GM proposing to terminate our franchise on
October 31, 2010. We were then given just two weeks to prepare and submit an appeal, which
we did. All told, we have submitted four appeal requests since receiving that May 15 notice.
Three have already been summarily rejected even though doing so flies in the face of the facts

and is unfair.

FACT: Knapp Chevrolet sold over 1,000 vehicles in 2008.

FACT: In Houston, the loss of Chevy dealerships results in loss of GM market share, so
terminating Knapp is only going to cause GM to lose even more Houston market share than it
has lost already—even though our city is as good a market for Chevrolets as any GM can hope to

have.

Here is a graph and other data net show our Chevrolet district average sales for Houston
over the last 12 months. That period started with 12 dealers, and GM sold over 1,200 Chevys a
month through the first 8 months of the year. Then, three dealerships, including two very large
ones, shut down. As you can see, our district sales numbers then dropped to just over 500
vehicles a month through the end of the year. One can only conclude that GM loses market
shares when a dealer closes in this market. 1 thought the whole point of the bankruptcy/bail-out
was to strengthen GM market share. GM can't be strengthened if it continues to lose market

share.

Error! No property name supplied.
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How much Market Share will GM lose by terminating Dealers?

It is our belief that there is empirical evidence and quantitative analysis that can be done to
determine the impact of GM’s mass dealer termination to GM’s market share.

In the Houston Area, specifically categorized as Area 2226 2601 according to GM, there have been

3 dealers to file for Bankruptcy in September of 2008. As you can see from the chart below GM did
not retain the sales in the market.

Will GM be able to retain their market share by terminating the dealers? NO

Units Sold for Area 2226 2601
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Digging Deeper into the Numbers we can determine the retained Market Share

If you take the total units sold from January through August 2008 (8 months) less the bankrupt
dealers’ sales you will get the normalized sales for the period. If the same analysis is done from

October 2008 through May 2009 (also 8 months) you can determine the market share gain or loss if
a dealer was to shut down.

From our analysis, GM lost a staggering 53.7% of their total sales volume. Even more alarming,
GM lost 21.9% of their market share.

How docs GM benefit from reducing its dealer body? According to empirical evidence and

quantitative analysis, GM not only will lose significant unit sales, but also will lose significant
market share.

Jan- Aug 08 Oct 08 - May 09 Percent Loss
‘lotal Units Sold 10,044 4,651 -53.7%
Less Bankrupt Dealers Units Sold 4,101 8
Normalized Units Sold 5,943 4,643 -21.9%

Please note that this table is not adjusted for seasonality, but that effect would be minimal to this
analysis.

Error! No property name supplied.
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FACT: Looking at the last 12 months, including June, Knapp Chevy was operating at a
profit in 11 months, with the only down month being last September, when we were without

power for 15 days.

FACT: By terminating Knapp, Chevrolet will be abandoning areas in and around
downtown Houston, including the Sixth Ward Historic District, an area that is being revitalized
and is growing unlike any other inner city in the entire country. GM itself believes in the
potential of this market. Here is a map that GM put together showing that Knapp's service area is
poised to grow explosively in the next four years, with incomes of its residents projected to

increase dramatically. [Map to be supplied later.]

And, if Chevrolet abandons downtown Houston now, it simply won't be able to get back

into the area once it completes its revitalization—it will be too expensive.

UNFAIR: GM is forcing us to take an agreement that essentially gives all the rights to

GM and all the obligations to Knapp.

UNFAIR: GM will say that it offered Knapp termination assistance as part of the wind-
down process. But, it is a sham; it will not come close to reimbursing Knapp for its losses
associated with the forced wind-down of its business. What GM is offering will be eaten up by
our losses on outstanding contract obligations we have to third parties that total over $600,000
and the forced liquidation of special GM tools and parts at fire sale prices. And, even though the
termination wouldn't be complete until October 2010, GM will strangle our business during the

interim. They won't offer us new cars and won't buy back our existing inventory

Error! No property name supplied.
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UNFAIR: At the time we received notice that GM would not renew our franchise
agreement, we had over 40 sold vehicles on order, including a number of ambulances for the

City of Houston. We were told by GM that it will not honor those orders.

UNFAIR: GM needlessly is thumbing its nose at downtown Houston. Local businesses
that we work with will be hurt; local charities will lose our support; and the 200,000 people who

work in downtown Houston won't have anywhere to service their Chevys.

UNFAIR: Knapp has had a robust program to maintain and enhance the Chevrolet brand
at its location. Over the past ten years, we have invested $3.25 million in facilities, and we have
invested another $520 thousand in IT and equipment. All of this will go to waste with the

termination.

UNFAIR: Knapp Chevrolet has gone the extra mile to help Chevy weather the storm of
the depression in car sales. We have taken all of our inventory allotment, and then taken more.

The reward for our loyalty is that GM wants to abandon us.

UNFAIR: We employ 82 hard-working people whom we consider family. We offer
substantially better benefit packages than others in the industry, and our average employee tenure
is seven years, with many employees having been with us for over 10 years. All will lose their

jobs and livelihoods because of GM's termination.

Error! No property name supplied.
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CONGRESSIONAL ACTION NEEDED

Since receiving GM's May 15 termination notice, we have been frustrated at every turn in
trying to get a fair and just resolution of the matter. Because the government is now so deeply
involved in keeping GM going, we felt we had no option but to appeal to you our elected
representatives, to intervene. And, we have been very thankful for the support we have received
from Congresswoman Jackson-Lee and other members of the Houston delegation in the House.

We are not alone. Hundreds of other GM and Chrysler dealers have come to Washington
seeking justice, and have received similar support from their congressmen. Mr. Maffei of this
Committee introduced H.R. 2743, the Automobile Dealers Economic Rights Restoration Act of
2009, which 1 understand now has 242 co-sponsors, a solid majority of the House. Senator

Grassley has introduced a companion measure in the Senate, which has 27 cosponsors.

Just last week, the House included in the fiscal year 2010 financial services appropriations
bill a provision very similar to H.R. 2743. Let me take this opportunity to publicly thank the
House for this significant action. We hope it is just the first step toward a quick resolution of this
crisis for car dealers. I would urge the House to insist that the Senate accept this provision. I
believe GM won't sit down and negotiate with the dealers unless it has the threat of remedial

legislation hanging over it.

CONCLUSION

Again, | deeply appreciate the opportunity to testify today because a healthy, family-

owned American business is on the verge of being needlessly destroyed.

Error! No property name supplied.
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Since the government is bailing out GM, you members of Congress have the right to
intervene to avoid this destruction from taking place. There are two things Congress can do: It
can force GM to negotiate fairly with its viable dealers; or, if that doesn't work, it can obtain
final enactment of the Automobile Dealers Economic Rights Restoration Act of 2009, which will
by statute preserve dealer's rights. 1 urge you to choose one of those two options. To take the

third option—doing nothing—would change the current crisis into a permanent disaster.

I will be pleased to answer any questions you have, or provide any additional information

or testimony you need. Thank you.

Error! No property name supplied.

Mr. CoHEN. We have included in our panel—it is a large panel,
but we have taken two and made it into one. I appreciate your tes-
timony and I will first recognize myself for questions. Each Mem-
ber will have 5 minutes to ask questions.
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Mr. Warriner, let me ask you this: Your case against Chrysler
how much were you seeking or are you seeking in damages from
Chrysler?

Mr. WARRINER. We are seeking damages. Honestly, I don’t have
a total, but I can tell you that the amount of liens against any kind
of settlement at this point are well over a million, which means
that I would see not a dime. And the costs of my prosthetics, which
insurance did not want to cover—it took me quite a while to fight
that—was roughly over 60,000 per leg, and they are not expected
to last as long as hopefully I am, which means I will incur that ex-
pense and continued expense throughout the course of my life.

Mr. COHEN. I presume you had discovery in litigation?

Mr. WARRINER. Yes.

Mr. CoHEN. Did Chrysler ever admit any liability?

Mr. WARRINER. Chrysler has not admitted liability and they have
not spoken with me across the table.

Mr. COHEN. Is this the case of first impression or have there
been other cases with the same
Mr. WARRINER. I am sorry?

Mr. COHEN. Have there been other cases that you know of where
the same defect was alleged to cause the injury?

Mr. WARRINER. Not that I am aware of.

Mr. COHEN. So when you got to mediation level, had they made
you an offer of any kind?

Mr. WARRINER. Mediation originally was supposed to happen on
November 17 of 2008. They delayed it to May 5 and declared bank-
ruptcy 5 days before that.

Mr. COHEN. But they never made any offers or:

Mr. WARRINER. No, never made an offer. They did contact us and
wanted to know what we were asking, and I believe at that point,
the demand was $11 million.

Mr. CoHEN. Thank you.

Professor Baird, you talked about some of these super priority
liens and obviously you think this is one that should be one?

Mr. BAIRD. I don’t know the facts and circumstances of this
case

Mr. COHEN. I mean tort liability.

Mr. BAIRD. Tort liability generally, because if tort law is working
correctly, it forces the firm to internalize all the harm that it is
causing to other people. If you give it to a super priority over se-
cured creditors, I am sure you will have a bunch of banks in here
saying well, wait a second, if that happens, we are going to have
to look at these firms closely and make sure they don’t do stuff like
that to which the answer is, well, that is the point. Other people
may say look, it may actually force some businesses out of business
because they are creating such dangerous products. They are pos-
ing harm on other people that if you don’t free them from tort li-
ability, they will go on and keep on doing these things.

Well, one of the reasons you have tort law is to make sure that
firms that are causing more harm go out of business. So again, a
super-priority lien does that, but I should emphasize it has to exist
inside of bankruptcy and outside of bankruptcy.

Mr. COHEN. Is there precedent for those——
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Mr. BAIRD. There are some environmental laws that work this
way.

Mr. CoHEN. Can you cite me some examples where the liability
has continued along with the company even though they have gone
through either a 363 or a Chapter 117

Mr. BAIRD. Typically speaking, if you don’t have something like
a lien that tracks the assets then when the asset is sold in a 363
sale, it is sold free and clear of all these liabilities, and the only
recourse the tort victim has is to the proceeds of the sale. It is a
slightly different case if we are talking about a future liability, but
with respect to an accident that has already happened, the only re-
course in the absence of a lien is to the proceeds of the sale.

Mr. COHEN. In the General Motors case they are accepting liabil-
ity for future claims. Of course there are vehicles that may have
been manufactured prior to the bankruptcy.

Mr. BAIRD. Yes.

Mr. CoHEN. Obviously they are saving money, but what is their
argument for having that line of demarcation?

Mr. BAIRD. The question is if the accident hasn’t happened yet,
do you treat it as a prebankruptcy claim? And there are proposals
to deal with this. The bankruptcy code doesn’t deal well with them
now, but you have got two competing arguments against each
other. On the one hand, you want to make sure the business con-
tinues free of past obligations. On the other hand, you want to
make that future accident victims have their day in court, and they
never had their day in court if the debt got discharged before the
accident took place. And so you need a way to figure that out. But
there are proposals to do that.

Mr. COHEN. It just seems like the defect is going to be the same
if it is a vehicle produced after the bankruptcy. That may be one
way to do it. But if the accident is afterward, it is just lottery and
you have got your number when it came up.

Mr. BAIRD. The way to think about this is to figure out a way
to estimate future liabilities and create a fund that is going to be
there available for those—for those future tort victims. This is
something that can happen in the Manville case. There is a way
of trying to navigate through these problems. The big difficulty you
have is you want to make sure that the tort victims get as much
as possible but that is only going to happen if the assets are put
to their best use. If you liquidate the assets, then no one is going
to be paid anything.

Mr. CoHEN. Mr. Ikenson, in your testimony, you had concerns
and problems with the government’s coming in and rescuing these
two historically large corporations with so many employees. What
would have been your suggestion if instead of having 536 CEOs, we
had one and it was you? Sayonara Chrysler and General Motors
and all their employees?

Mr. IKENSON. Well, first of all, I don’t think that the situation
was as bad as it was put out to be, Chairman. On November 5, the
day after election, the Center for Automotive Research published a
report which said that 3 million jobs were at stake, and that num-
ber was taken by the media and it became a central part of what
I consider to be crisis mongering in the situation. The premise for
those 3 million job losses was that if one of the Big Three went
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down the supply chain, the parts supply chain, would be threat-
ened and that would put too much pressure on the other two and
ultimately not only would the Big Three go down but the foreign
name plates as well, there would be no auto production in the
United States. That was never part of the story in the media.

I think what could have happened was the companies could have
entered bankruptcy well before November, and if they could have
emerged as viable going concerns, then a bankruptcy judge would
have figured out away to do that without the process being so po-
liticized. One of them might have had to liquidate. Certainly there
would have been job losses, as there are under the current cir-
cumstances. We are hearing about it right here. But I don’t think
it would have been as dire. I think the companies that stayed in
business would pick up market share. That is how the process
works.

Mr. COHEN. And that would be the Japanese companies and

Mr. IKENSON. I would say that they are American companies in
the sense they are here and they are——

Mr. COHEN. America once removed.

Mr. IKENSON. Pardon me?

Mr. COHEN. Once removed like a cousin, a shirttail cousin. It is
a southern phrase.

I now recognize the Ranking Member, Mr. Franks.

Mr. FRANKS. Thank you, Mr. Chairman. Mr. Chairman, I guess
I have made the point so many times here that it is probably a lit-
tle bit redundant, but I just want to reiterate that our economy is
not based just on competition; it is based on trust. And I think that
that is really if there is any central theme that I sense here, it is
that whether you are an investor, whether you are a worker,
whether you are someone who has been hurt in an accident, you
have a right to—in this country we—our rule of law and that peo-
ple have a right to rely upon that. And when government especially
does things that undermine that, we have a great deal of ancillary
effects that sometimes snowball into absolute disasters.

And again, because of the kindness of the Chairman, I have al-
ready mentioned that I believe that government catalyzed a lot of
this. I believe that some of our meddling in the market, our guar-
anteeing of certain loans, our encouragement of—encouraging peo-
ple to buy homes that they couldn’t afford, catalyzed the subprime
meltdown, which if those loans had performed as normal loans, it
probably would not have resulted in this economic meltdown and
then the dominos that fell and hit everyone, including the auto-
mobile industry and, of course, ultimately all of you. But I have
heard some very compelling evidence and testimony today.

And Mr. Mourdock, I would like to start with you because I was
especially moved by your testimony and Mr. Warriner’s, but as it
happens, you and I have a mutual friend in the State Treasury,
Dean Martin in Arizona, who has gone through a crushing personal
tragedy in the loss of his wife and child, and I just thought the
question I would pose to you first was that do you believe that se-
cured creditors—now you already answered this, but I just want
you to expand on it a little bit.

Do you believe that the secured creditors received a fair oppor-
tunity to negotiate with the auto task force and Chrysler over the
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terms of Chrysler’s bankruptcy deal, and if you don’t, tell us why
not? And why do you think that secured creditors—why is that so
important to me? Obviously, you and I agree on this, but please
amplify on it if you would.

Mr. MOURDOCK. Let me deal with the second part first, if I may,
which is kind of the macro-economic sense of how these secured
creditors are viewed. I mentioned in the first part of my testimony,
we have 6,000 Chrysler employees in the State of Indiana, and I
think I heard from every one of them as I went through this proc-
ess that ultimately took us to the United States Supreme Court. I
was constantly being asked why are you putting my job at risk?
And I understood those questions, and yet as a fiduciary, I had to
look out for the rights of our pensioners. I have no regrets in stand-
ing up for the rule of law. What was happening, though, was bigger
than what those Chrysler employees saw. It was bigger than
Chrysler.

With all respect to those with me on the panel, it is bigger than
them. This is about our entire economic investing system. When se-
cured creditors no longer see their rights as being truly secured,
they will not respond the same way. You change the rules, the
players will change. What ultimately will happen is that hundreds
of billions of dollars that might be invested in American companies
will be shifted to places where the markets are not changing,
where the rules are not changing. Like American jobs have fled
overseas, those dollars will flee overseas.

I mentioned in my testimony that institutional investors are
changing the way they are doing business. How do I know that?
Because I am one. You know, I invest up to $7 billion of the State
of Indiana’s money, and as a fiduciary, I have changed our invest-
ment policies so that—and this is hard for me frankly to say be-
cause if you cut me, I bleed red, white and blue, but the State of
Indiana will no longer buy the secured or any debt of American cor-
porations that have accepted bailout money. Why? Because it is too
risky. That is not hypothetical theory; it is demonstrated fact.

We have lost millions of dollars when we thought we were se-
cured creditors under the terms of that meaning for more than 200
years, and it meant nothing. After we adjusted the policy and said
we are no longer going to buy the debt of those corporations that
had taken bailout money, someone raised an interesting question
in the meeting and said, wait a minute, what about Ford Motor
Company? They haven’t taken any bailout money, should we own
them? And some of us looked at each other with puzzlement, and
then they said don’t you realize the same principled creditors there
are the same majority creditors that were in the Chrysler case?

In other words, it was the same big TARP banks that initially
argued for 100 cents on the dollar who ultimately, under pressure
from the government, acquiesced to take 29 cents on the dollar.
How impossible is it for us to believe that 6 months, 8 months, a
year down the road, people will look at Ford and say, you know,
they are doing okay, but GM and Chrysler, they are not making
it and maybe we ought to level the playing field and someone from
Treasury whispers in the ears of the bankers “level the playing
field,” and there we go again. We cannot take that risk as inves-
tors. And so we are looking in our office to see where might we best
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invest and what other industries, American industries, American
companies ought we not invest in because we may see this same
scenario played out again.

And someone mentioned in the first session this morning the air-
line industry. If anyone doesn’t see parallels between today’s air-
line industry and you can name them company by company with
the automotive companies in this country, then you are not really
trying to connect the dots.

Mr. FRANKS. Thank you, Mr. Mourdock. As it happens, I was the
one that mentioned the airline industry for the same exact reasons
and I appreciate that. And the Chairman that has granted me an
additional 30 seconds and I would like to quickly mention my ques-
tion to Mr. Ikenson.

Mr. Ikenson, the Chrysler bankruptcy deal in particular
destabled contract rights and secured investment, in my opinion,
just as you have heard it eloquently stated here. Doesn’t that jeop-
ardize our ability to recover promptly from the current credit crisis
and the recession itself?

Mr. IKENSON. Yes, I think so. I mean, I am not really the expert
on the panel. I would defer to Mr. Mourdock on that. However, yes,
we have created a bit of a moral hazard here. It is going to take
changes as Mr. Mourdock just testified. People change their behav-
ior. And I think there will be fewer willing participants in the cor-
porate bond market, which will help to drive up the price of debt,
and that will spill over into the general economy, particularly now
at a time when we are incurring massive debts, deficit spending,
and are going to be needing sources of funding not only for corpora-
tions but for our government’s profligate ways. So yes, it concerns
me that it will have adverse implications that could be costly.
Thank you.

Mr. FRANKS. Thank all of you and thank you, Mr. Chairman, for
the extra time.

Mr. CoHEN. Thank you for your questions.

Now I would like to recognize the distinguished Chairman of the
full Committee, Mr. Conyers.

Mr. CoNYERS. Thank you, sir. We welcome you and thank you all
for your views and presence here today.

Professor Baird, help me in my analysis with the Treasurer of In-
diana in terms of how we put this into perspective because if he
is right, that nobody wants to invest in companies that accept
TARP money and yet the companies come to us and ask for help,
what do we do? Leap out of the highest window in the Rayburn
Building or bring out our Ouija board or some kind of—I mean that
sounds like a pretty impossible situation. What do you think hap-
pened in 1978?

Mr. BAIRD. Well, I think—I don’t think things are quite as dire
as Mr. Mourdock. But in terms of protecting the rights of the peo-
ple he cares about, which is something I do care about and I think
secured creditors should be protected, what can happen if you have
effective bankruptcy law is that we have effective procedures that
give people like him the rights that they should get.

Now, if it turns out that the Federal Government’s bid of $2 bil-
lion was top dollar for Chrysler, then that is all he entitled to. All
he is entitled to as a secured creditor is the value of the assets. If
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the high bidder for the assets turns out to be the Federal Govern-
ment, it is his lucky day that the Federal Government is there will-
ing to bid. The problem in the case and the concern I have is not
that $2 billion wasn’t the right amount; it is that procedures
weren’t there to ensure that it was the right amount. So the solu-
tion that I think is required in terms of what happened in 1978
with the bankruptcy code is just making sure that square corners
are cut in these situations, and I have a concern that didn’t happen
here. But I also have a lot of confidence in our bankruptcy bench
that it won’t happen generally. If it starts to happen generally,
then I would urge you to do something.

Mr. CONYERS. Well, were there procedures in place for this cir-
cumstance that brings us here today?

Mr. BAIRD. The difficulty is that when Congress enacted section
363, they didn’t contemplate section 363 being used the way it is
being used today. So if there aren’t specified procedures set out in
section 363, some courts have tried to develop rules, but section
363 just says there needs to be notice and hearing. That may not
be enough. At least it won’t be enough if we see practices like this
continue.

Mr. CONYERS. Again, what are we to do? I mean, look, you
trained the 44th President. Do you talk to each other anymore?

Mr. BAIRD. We worked together for 12 years. I didn’t portend to
train him. He had the office next to me.

Mr. CoNYERS. Okay. Well, you were in pretty close proximity a
lot of the time. You have got to take some responsibility for this,
sir.

Mr. BAIRD. No. I am a great admirer of the President and I think
there is a policy decision about what you do with these companies
and whether or not the Federal Government rescues them, and
then there is the question of having the bankruptcy process there
to make sure that if these policy decisions are made, they are im-
plemented in a sensible way. In the main, I think we have a very
fine bankruptcy law that does allow these things to happen. But
anytime you have a major event like this you have to reassess. You
have to say wait a second, did we do enough? Can we do it better
and what is the world going to look like going forward? I am cau-
tiously optimistic about the system.

Mr. CoNYERS. Well, the Cohen Committee in Judiciary here, we
are going to be doing plenty of assessment. Don’t worry. This will
be the most active part of the Judiciary Committee for a long time
to come.

Mr. BAIRD. Mr. Chairman, I am more than happy to help any
way I can.

Mr. ConYERS. Well, look, we had informally agreed that the
President incumbent was the smartest political person in the
United States of America. He couldn’t have gotten elected other-
wise. I mean he broke the time pattern. He shattered—look, he
was in Iowa. That is where it started happening for him, in Steve
King’s State, of all places. So we conceded him that. Now there are
getting to be qualifications. His soaring popularity on some issues
is not so hot, going down a little bit. And we are not sure if he is
number one anymore. And, look, Baird, you are the one that I
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know that was closest to him during his formative days, and we
have to hold you accountable in some sense.

Mr. BAIRD. Well, I have a great deal of-

Mr. CONYERS. This business about, I was next door to him for 12
years, but we never talked about anything

Mr. BAIRD. No. I am just saying that the President has a very
strong personality and he listened very carefully and he responds
critically, and I think you should have more confidence than you
seem to have in him.

Mr. CoNYERS. I think you were a larger influence on him than
your modesty would allow you to admit to.

Mr. FRANKS. Mr. Chairman, just for the record, some of us were
a little more skeptical early on, suggesting that sky-diving naked
into a volcano was change.

Mr. CoNYERS. Thank you, Mr. Chairman.

Mr. CoHEN. Thank you. I think what you were asking, Mr.
Ikenson spoke to it. He testified to his respect for Mr. Obama’s
abilities when he suggested there were 536 CEOs, not 537, which,
of course, with Mr. Cheney, you would have had 537, but now with
the Vice President it is certainly a different situation.

Mr. King from Iowa, you are recognized for 5 minutes, sir.

Mr. KiNG. Thank you, Mr. Chairman. I am trying to figure out
that math and perhaps if I had Professor Baird I would have been
able to do that.

Mr. CoHEN. When you were not here, he testified that General
Motors had 536 CEOs. I presume he meant the Congress, the Sen-
ate, and the President. The minority side, I don’t think they would
believe they are really CEOs because that is why they do so many
1 minutes, but maybe they are CEOs and they don’t know it.

Mr. KING. Mr. Chairman, I am going to pass up that bait for de-
bate, and also I am going to try to take Professor Baird off the hook
because it is my information that my chief of staff also studied
under you, Professor Baird; so however the popularity of President
Obama may have diminished, my chief of staff still stands up as
a good product of the University of Chicago. So I am happy to say
that into the record, and I think she is monitoring this conversa-
tion. I am a little worried about that.

But I am very interested in how Mr. Mourdock might charac-
terize some of these questions that I have, and that is the discus-
sion that I had here yesterday with the new car czar and the dis-
cussion about how the White House might divest themselves from
this massive investment in the private sector, and he uttered a
statement that I interpreted to be within the context of perhaps in
a year and a half or so, we will do a public offering and sell some
or all of these shares off again.

So I direct it to Mr. Mourdock. Are you going to be ready to buy
some of those shares if they offer them out in market in a year and
a half or so?

Mr. MOURDOCK. As a fiduciary, obviously we always look to make
investments that we can make prudently. The several pension
funds that we have that deal in equities, most of our State invest-
ments like most States are more on the debt side than the equity
side, but we would wait to see how those would come through. Re-
garding the testimony of yesterday and coming back slightly to
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what Congressman Conyers was raising the issue of what might we
do, I think it pertains to that question as well. You know, what
might we do as the Congress of the United States? It is a real sim-
ple answer. It is follow the law. It is understand the law. Was flab-
bergasted in reading the statement from yesterday’s testimony in
which Mr. Bloom suggested that if Congress got involved with the
dealerships, it would somehow have impact on the credit markets.
Well, pardon me. It was already the Administration that got us in
this situation that has already impacted the credit markets. I said
at the outset I am not an attorney but I know that article I, section
8 of the United States Constitution gives to the Congress and Con-
gress solely the mandate to set uniform codes of bankruptcy. When
the Administration acts in such a way to say secured creditors, it
doesn’t have any meaning anymore, they just took away your
rights. They just took away the power of the Congress. They start-
ed making the bankruptcy code and that is unacceptable.

Mr. KING. Mr. Mourdock, I take it from your testimony that your
sense would be that Congress didn’t assert its authority when the
White House stepped in and usurped the property rights of the
bondholder, the secured creditors.

Mr. MOURDOCK. That is exactly my point, yes, sir.

Mr. KING. And I would agree with that point. Now I would ask
you if you could play out for us how you see it, would have un-
folded with General Motors and Chrysler, had those property rights
been preserved and protected as was understood by the investors,
how this might have gone through a bankruptcy Chapter 11 or 7
and what we might see today?

Mr. MOURDOCK. Great question. And again, it was said earlier
during the panel this morning that the only option that was out
there was complete liquidation, and that would be true if the June
15 deadline was the driving force for everything. If you have got
to get it done in a very short period of time, guess what. That prob-
ably was the only option. But what we have argued in our lawsuit
and we will continue to argue is the point that once the govern-
ment decided to link itself at the hip with Chrysler, that changed
dramatically what the possibilities were. And had instead of been
driving to a deadline with the mandated partner of Fiat at that
point the government said, you know what, we are going to be
there at the hip. We want to see what kind of real values can be
set for this business.

I was stunned when the bankruptcy hearings took place. One of
the assets of Chrysler Corporation is the Dodge Viper. It is a mus-
cle car, sort of like a Corvette. It was testified at the bankruptcy
hearing by Mr. Nardelli that that whole product line was worth at
most about $5 million. Well, that is pretty astounding because 2
months before Chrysler we know received an offer of $35 million
for that one asset. And along with it was a 44- page preclosing
agreement and there had been significant negotiations to get to
that point. So with those kinds of questions as to how the value
was set, you can bet our secured creditors feel very much like they
have been ripped off here.

Mr. KING. It might be that the Viper could have been spun off
for seven times what they valued it at.



194

I would like to probe this question too, and I hope I will have
an opportunity to listen to more than one witness answer this
question, but is it your sense—and again to Mr. Mourdock specifi-
cally, and then hopefully broader. Is it your sense that the agree-
ment that was made on Chapter 11 dealing with either General
Motors or Chrysler—well, first, was any of the testimony before the
bankruptcy—did any of that testimony alter the anticipated result
of Chapter 11?

Mr. MOURDOCK. No, it did not. And I cannot speak a word to
GM. I wasn’t involved with that side. But in his opening remarks,
Chairman Cohen raised the issue of the possible Sub Rosa argu-
ments, and that too was part of our legal suit because throughout
all that happened from the first of this year until the bankruptcy
was announced by the government, not by Chrysler but by the gov-
ernment. You had the situation where one party was negotiating,
setting values, determining which creditors would be in, which
ones would be out, what they would be given, what would be lig-
uidated, all to be set up for an auction sale for which there was
only one bidder, the United States Government. It was on both
sides of the table simultaneously. The impropriety of that in trying
to establish value for a sale goes beyond plausible.

Mr. KING. Would anyone on the panel care to address that or
rebut that so that there is a fair opportunity because I happen to
agree with Mr. Mourdock? None on the panel? That makes a point
that I wanted to hear made today and I thank you all for your tes-
timony. You have been excellent witnesses, every one of you, and
I wish I had time to indulge with more of that, but there are real
human tragedies out here and a big tragedy is what happens to
property rights in the United States of America.

Mr. Chairman, I thank you for this hearing today and I yield
back.

Mr. CoHEN. If you would like another 30 seconds. Thank you, sir.
Mr. Conyers.

Mr. CoNYERS. Mr. Chairman, could I get 2 minutes before we
close up?

Mr. COHEN. Two minutes and 12 seconds.

Mr. CONYERS. This is the claims issue here. We have got, what,
300 claims outstanding at Chrysler, about 1,000 at GM. Is there
any way that we can resolve these without really foreclosing any
equitable relief from the claimants?

I mean, Warriner is here, but he is only one of an amazingly not-
too-large pool of people that have a cause. I wouldn’t like the idea
of his claim, no matter how just it is, going before a company being
settled for pennies because, “We are sorry, we just went through
bankruptcy, we don’t have the money.” Too bad. If you had gotten
here a little bit earlier, there would have been a regular trial.

Professor Baird, is it asking too much for a little fairness in these
claims? All of whom, of course, are not of the nature and serious-
ness that is presented here by our witness. But, still, there may be
a few that are. I would concede that most of them probably aren’t.

Mr. BAIRD. This is a serious deficiency in the law that we have
as it is today. I don’t have any magic remedies for you, but this
is a big problem in the law as it exists today.
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Mr. CONYERS. I would like to urge my colleagues to study this
with me further after this hearing today. And thank you, Mr.
Chairman.

Mr. COHEN. Thank you, sir.

Mr. Williams, I would like to ask you a question. You may not
be familiar with this, or not. But I asked the Chrysler folk and the
GM folk about the proportion of dealerships in the African Amer-
ican community that might have been terminated. They said that
they were all equal, everything was exactly the same. Do you have
any reason to believe that that is accurate or inaccurate?

Mr. WiLLiaMS. Well, it is inaccurate. You can do a lot of things
with percentages. He said the African American dealers or the mi-
nority dealers, 20 percent of them were gone, as was 20 percent of
the others.

If you look at the numbers, there are a lot smaller numbers. Less
than 3 percent of the dealers are African American and minority
dealers. Twenty percent of the smaller number is devastating when
you are talking about getting those numbers done when you have
a very small number of dealers. So you can make things sound like
you want it to sound.

When this thing is all over by the end of this year, there will
probably be less than 600 total minority dealers left; and General
Motors, there will be less than 20 African American dealers left.

Mr. COHEN. In the entire country?

Mr. WiLLIAMS. Yes, sir.

Mr. COHEN. Pretty devastating.

Mr. Knapp, what is your experience? Your testimony was really
riveting to me. You seem like you have been there, your company,
for 70 years. You are right in the heart of Houston. You are selling
all these vehicles. What did you say, a thousand?

Mr. KNAPP. Over a thousand.

Mr. COHEN. That is pretty strong. Did they come to you and tell
you that that wasn’t a good number; You should have been pro-
ducing more? What was your problem?

Mr. KNAPP. You know, we are a unique dealer. We are a down-
town dealer in a metro market. And I don’t know that there are
any other than us in the whole country. And over the years they
have always—we are not on a freeway; we are kind of in a neigh-
borhood, and we just have a little different take than most.

And they have always told me, “Don’t worry about—you know,
we want a downtown dealer. We want the representation.” And it
was—obviously, it was a surprise to me, as to everybody, why they
would want to terminate us.

But in our case, I think we make a very good anchor in down-
town Houston. We are a servicing dealer for every dealership in
Houston, because the people that buy there service their cars
downtown. And when they lose that, when they lose us, I believe
it is going to force these people or make them go to other makes
and models.

Another thing that is not really talked about is GM assumes that
the loyalty is to GM and not their dealer. And no doubt people are
loyal to their Camero or their Caprice or their pickup, but they are
also loyal to the dealer. And when their dealers get knocked out
or when dealers say no, they are going to have a bad taste in their
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mouth and may look to another manufacturer and another model
to go to.

Mr. COHEN. General Motors has an appeal process, I think they
said. Have you participated in that?

Mr. KNAPP. Yes, sir, I have. Right out of the chute, we got the
letter, and they said you have to appeal—it was 2 weeks, so—and
with some very vague criteria. You know, we scrambled and got
some people to help, and I believe we came up with a very good
package and a very good set of reasons why we should stay around.

Well, apparently they rejected every one of those appeals. Then
they came back and said—and we never really got a notification
from them. But we found out we could submit another appeal,
which we did. It was denied.

I found out, because we had talked to our Congresswoman, that
we could have a third appeal by telephone. We called them on the
phone and I gave him a long list of reasons why we should remain,
and that appeal was denied.

So lastly, I got a call from the Texas Auto Dealer Association.
They had talked to the Texas Attorney General, and for whatever
reason, the Texas dealers were going to be given a fourth appeal.
And that was almost 3 weeks ago that we submitted it, and I
talked to the man at GM that I had done the phone appeal with
and he said, “Go ahead and put it in writing. It is a lot easier for
me to explain it to people, the powers that be.”

So I did. I came up with what I believe is a top-notch, first-rate
appeal. I have not heard, hopeful that that is a good sign that they
are really looking hard.

Mr. COHEN. Thank you.

Mr. Williams, you were nodding. You filed your appeal, too, and
they rejected it summarily?

Mr. WiLLiAMS. I filed an appeal. They rejected. You can’t get any-
one to speak to you, so you don’t know what they use, what criteria
they used. They just rejected it.

Mr. COHEN. Mr. Fitzgerald, Mr. Tarbox, do you also have similar
experiences with your appeals?

Mr. TARBOX. There was no appeal with Chrysler, and I appealed
through the U.S. Bankruptcy Court.

Mr. COHEN. Mr. Fitzgerald?

Mr. FITZGERALD. There was no appeal with Chrysler, and Gen-
eral Motors rejected my appeal.

Mr. CoHEN. Was there some figure they put out; they thought
they could save like $2 billion with GM?

Mr. FITZGERALD. That is the big lie. I talked too much and I
didn’t finish telling you about the big lie.

Mr. CoHEN. I will give you the opportunity to finish.

Mr. FITZGERALD. Thank you.

Mr. CoHEN. You liked my humor. I am giving you a chance to
say.

Mr. FITZGERALD. I was. I was intrigued by it.

Mr. COHEN. You get an extra 30 seconds. Keep going.

Mr. FirzGERALD. Okay, I am going.

It costs them nothing for a dealer. All of that nonsense is con-
trived. If you look at the price label, that is why I sent you—I put
two price labels with factory invoices with them in the package I
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submitted. We pay almost sticker for the car when we buy it. We
used to when—that sticker is on the car by Federal mandate,
Monroney label. It was named after Senator Monroney from Okla-
homa, his Committee. And at the time, all of us received a 25 per-
cent discount, I was a Ford salesman then, 25 percent discount.

Over the years the manufacturers have found lots of reasons to
change the discount, which increases their share of the transaction
price. It has evolved to the point today where we receive some-
where between a 1 and 5 percent discount from sticker.

And all of those things that Mr. Henderson recited for you, the
costs that they were going to save, for example, filling the gas tank;
I am not sure how he makes that story stick, but I haven’t even
seen the media pick up on that. But he actually said this with a
straight face, that they would save a lot of money, in the hundreds
of thousands or maybe millions of dollars by not putting gasoline
in the car for the customer. That hasn’t got anything to do with the
cost to the dealer.

The same thing is true with PDI: Prep it and deliver it. The
manufacturers pay an allowance for prepping cars. I think they
worked that out with the Department of Transportation some years
ago why they had to do it that way. So that was an excuse to raise
the price to us, and then they pay us to prep the car. Again, that
is related to the car itself.

The 1 percent marketing allowance that somebody said some-
thing about that today. That is directly related to the car and it
has to do with advertising. You have certain strings attached to
that.

Oh, the incentives. One of the most significant things are incen-
tives. If you read The Washington Post, there was a story there,
Troy Clark, president of General Motors, talked about how the new
Malibu brings $20,000 whereas the old Malibu only brought 16.5.
The difference is they don’t have to pay as many incentives to sell
it. Incentives change the price of the car.

If your car is not for example, like most of the GM cars, if you
not recommended in Consumer Reports, the GM—if it weren’t for
Chrysler, GM would be in last place in Consumer Reports, and
they have been there for many years. That is one of the reasons
I was terminated; I keep waving this thing at them, because this
is what my customers say.

My customers read this. You go ask your young staffers if they
don’t read this. And that may be why none of them drive American
cars, because we are always at the bottom of that list.

So the incentives change the price of the car. It is a price change.
If they don’t have to pay the incentive to sell the car, they keep
it. I don’t get it; they get it. So it is all related to the price of the
car.

There is not a single shred of truth in all of that sophistry that
was painted for you concerning the savings on dealers. There is no
such thing. And if we get in the back room with the coffee, I have
got my numbers and I have got my factory invoice and I have got
my MSRP numbers and I will show it to you.

Mr. CoHEN. When they said—Mr. Robinson, I think he said that
the reason that the automobile industry got in such trouble is be-
cause of the finance problems in the country and the gasoline
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prices. You would submit that being ranked last in Consumer Re-
ports might have contributed to it, too.

Mr. FirrzGeERALD. Well, everybody had the gasoline price to deal
with and everybody had the finance problems to deal with. But
General Motors and Chrysler had the overwhelming problem of
Consumer Reports to deal with. And they have been dealing with
it for 28 years and ignoring it.

One of the reasons I am terminated is because I made a crusade
out of that. And I can show you letters from Rick Wagoner all the
way back to 2000 promising that he is going to do something about
it. And they did; they got rid of me. Now they don’t have to listen
to that.

Mr. COHEN. Thank you, sir.

Mr. King, you are recognized.

Mr. KiNG. Thank you, Mr. Chairman. Mr. Chairman, you raised
iln issue that caught my attention, and the question is to Mr. Wil-
iams.

And in your testimony, Mr. Williams—I am going from memory
here—you have been in the car business about 30 years—or been
in the business 30 years; 11 years as a dealership. Out of 90 com-
peting dealers, you were ranked third in sales and number one in
customer satisfaction. Is that all correct?

Mr. WiLLIAMS. Yeah. I have been a dealer for 30 years. I have
been in this location for 11 years. And I have 19 competitors, and
we are number three in sales and number one in customer satisfac-
tion.

Mr. KING. Nineteen competitors. I misheard that number and
also I misheard that you were in the dealership that long. And that
is the reason I asked the question, to some degree, because to build
up that much capital, to find yourself in this much liability, that
is a good hustle to get there in 11. In 30 years, I can see how you
could get there.

It is interesting to me, the issue of race was raised by Mr. Cohen.
And I just want to ask this as—I am not a lawyer, so I can ask
a question I don’t know the answer to. And that is, honestly, do
you believe—and I am very sincere in my inquiry here—do you be-
lieve that race was a factor in the termination of your franchise?

Mr. WiLLIAMS. You know, I don’t know that somebody specifically
said, hey, we are going to get rid of the minorities. But when I gave
you the number, out of a thousand dealers that bit the dust last
year, 200 of them were minorities. If we could have had that per-
centage of them putting in dealers, we wouldn’t be making a lot of
noise. We are less than 3 percent of the dealers. But 20 percent can
go out? You can’t stay with 20 percent go out and less than 3 per-
cent are coming in.

Mr. KING. It is about seven times the rate.

Mr. WiLLiAMS. They know how to take us out. They don’t know
how to put us in, I guess.

Mr. KING. And I appreciate the reemphasis of this end of the
record. And one of the things that I admire about free enterprise
is that you have to compete in the marketplace. And it doesn’t mat-
ter what color you are or what gender you are or what ethnicity
you might be. If you have got cars on the lot, people will drive by
or stop in, and if they like doing business with you they are going
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to do business. If they don’t, they are going to move on to somebody
else.

And you have made a living for 30 years in a free market system
that doesn’t have an affirmative action program except the one that
you apply with your own energy and your own ingenuity and per-
sonality.

Mr. WiLLIAMS. We would still be around if they didn’t decide to
give me the door.

Mr. KING. And I support the idea of doing all we can to keep you
all around. And I brought this up because I wanted to flesh that
out a little bit more. With a President today that I think is testi-
monial to the ability to be upwardly mobile in this society—and I
think you are a testimonial to that as well, Mr. Williams, and I
thank you for being here. I thank everybody for your testimony.

And I wanted to go back to Mr. Tarbox. And I know there was
more within you that I didn’t hear, but the frustration of leading
your field and dominating the market in your area. And we are
down to you have no recourse, I understand. But what do you be-
lieve was the motive, other than the fact that you were insistent
and resistant about the idea? Are you just too outspoken and you
are punished for being outspoken? I hope that is not coming my
way.

Mr. TARBOX. Their reason was the protest that I had the year be-
fore on their intent to establish a Jeep dealer in Rhode Island. And
it was evident on the e-mail that is on record with the U.S. Bank-
ruptcy Court.

Mr. KING. And what do you have to say to the testimony of Mr.
Mourdock about how property rights have been set aside here with
regard to these bankruptcy cases? And what do you have to say
about what appears to be fait accompli that was negotiated per-
haps before the bankruptcy hearings?

Mr. TARBOX. I am not sure if I understood the second part of the
question, but I certainly agree with the property right issue. I
mean, it is evident in the fact that they are taking what I have and
giving it to the dealer up the road. They claim that they set certain
criteria, and I called the dealer up the road, and the dealer up the
road specifically told me that she was surprised that she wasn’t re-
jected as a dealer.

So it is not based on performance and criteria. Their decisions
were based on spite and the fact that I protested that intent.

Now, in discussing different things with dealers that are in the
same boat that I am, I wouldn’t be surprised if they—when they
made their decisions to reject dealers, that they didn’t contact their
legal departments and say: Hey, who has litigated or protested
with us in the last 3 to 5 years? I want a list of those dealers.

And I wouldn’t be surprised that you might find the majority of
those dealers were in fact rejected.

Mr. KiNG. It would seem to me—and I thank all the witnesses.
It would seem to me that in the United States of America, if you
own something that I think we all on this panel would describe as
a property right, that there should be some recourse to protecting
your property rights through the litigation process. And it looks to
me like that is what has been set aside here in this race to a pub-
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lic/private model that may not have a lot of value in the private
sector a year and a half or 5 or 10 years from now.

I thank all the witnesses. Again, this has been a good hearing.

Mr. Fitzgerald has a voice—if the Chair has enough patience, I
would remind us that he said there is not a single shred of truth
in all of that sophistry. I think that is a remarkable statement.

And I would be happy to hear from the gentleman. Mr. Fitz-
gerald.

Mr. FrtZGERALD. Well, I do have the data. Now, of course, we be-
lieve that Mr. Warriner and people in his position should be ad-
dressed, too. It is the American way. But from the dealers’ point
of view, we are not asking for any money. Our property was taken
from us. Just taken. You know, I have got 43 years of good will in-
vested in Chrysler, and over 30 years in General Motors. That was
taken without any compensation whatsoever.

Now, I can get real angry about it, but I don’t have as much—
what has been done to him is a travesty. He is 42 years old. I am
almost 75. I mean, it is—I am okay financially. But what I have
heard from dealers around the country, you would not believe the
human suffering that is being caused by this reckless abuse of the
bankruptcy laws. You just would not believe it. It is indescribable
the things that I have heard, and it is just not the American way.

And that is why we have 260 votes and cosponsors, I mean in
our bill, and we have 30 Senators. And that is because when people
hear this story and they look at the facts and they look at my price
labels and they see the real thing, H.R. 2743 and Senate bill 1304,
it is easy to sign on when you see that injustice, when we don’t cost
any money. You know, this can be fixed with no money. And Con-
gress writes the bankruptcy laws.

Mr. KING. I thank you, Mr. Fitzgerald.

Mr. Chairman, I have a couple documents that I would ask
unanimous consent to introduce into the record that I am a little
belated on. They are just simply related to dealerships within my
district.

Mr. CoHEN. No press releases of mine?

Mr. KING. Not this time, Mr. Chairman.

Mr. COHEN. Without objection.

Mr. KiNG. I thank you.

[The information referred to follows:]



201

Thank you Congressman King and members of the Committee:

Thank you for allowing me to share a brief outline of our dealership’s history and
involvement with General Motors,

My name is Eric Hoak, President of Hoak Motors Inc. in Sioux City, lowa. Tam 34 years
old and run our family’s dealership with my younger brother Christopher. This
dealership has been in our family for 64 years, proudly selling and servicing GM cars,
trucks, and SUVs. Our store, like many others, is being effected by GM’s decision to
terminate franchise agreements. I feel their decision is unfair and will deeply hurt my
family, my business, and my community. We have had several setbacks in the last year
which could ultimately cost my family our business.

In the summer of 2005 we moved into a brand new facility designcd to handle all
four of our franchised lines (Cadillac, Pontiac, GMC, & Nissan). Our new
building has a larger lot for more inventory, two floors for greater parts storage,
large service bays to handle any vehicle on the market, as well as 2 acres for
future expansion. We were not forced to move, but the move was highly
encouraged by our GM zone manager. We had been in our older building for
over 50 years and were highly capitalized.

February 15" 2009 we had a major building fire causing over 3 million dollars in
smoke and fire damage to our business. Though wc have ample insurance we are
still spending our own money to rebuild until the claim is seliled by the insurance
company.

Currently we are still rebuilding from this fire, which was determined to have
ignited from a wiring malfunction in a GM vehicle, In addition to that, we are
now also dealing with the loss of our entire GM lineup. This announcement has
made it difficult for us to operate our day to day business, affecting both our sales
as well as our service. Many of our customers are unsure about how and where
they can get their cars repaired and serviced in the future.

While rebuilding we have had to repurchase several required elements for our
dealership, i.e. brochure display racks ($1800 x 2), beauty shots of the new
models and frames ($40 per picture x 30). We are also replenishing our parts
inventory (over $150,000), and the large number of specialized tools, all of which
we are told will not be eligible for return due to our “wind-down”.

‘We are one of two GM dealerships in our city to get the termination notice from
GM, leaving only one stand alone Chevrolet dealer to service any GM product.
The Siouxland metropolitan statistical area, or MSA, encompasses 5 counties in 3
states including Iowa, South Dakota, and Nebraska, with Sioux City, IA (4®
largest city in Iowa) being the economic hub, and having a population of 143,000,
This population consists of people who have been driving vehicles sold buy us for
the past 64 years. Now these customers will have longer wait times to get in for
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repair or will need to shop elsewhere to get their needs met. Overall the selection
of local cars to shop from has been greatly reduced, possibly sending our business
out of town,; this has a direct impact on our community.

We have been a partner with GM for over 60 years and have constantly and effectively
advertised, promoted, sold and serviced their products. We have supported our
community’s organizations and maintained a presence in the community while averaging
over 250 units a year for the last 5 year. We, as well as many others, feel General Motors
is acting unfairly towards us and our community!

Thank you for your time in reading this.

Eric Hoak
Hoak Motors Inc.

Mr. KiING. I thank you for this hearing. I sincerely thank all of
the witnesses. Some of you have paid a very high price. And I yield
back the balance of my time.
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Mr. CoHEN. I do have a press release of the minimum wage
going up Friday.

Mr. KiNG. We will check that out.

Mr. COHEN. Mr. Scott from Virginia is recognized.

Mr. ScorT. Thank you very much, Mr. Chairman. And thank you
for holding the hearing because what has happened to these deal-
ers is certainly tragic.

I served in the State legislature before I came to Congress, and
most States have laws involving franchises and what parent com-
panies can do and can’t do to their franchisees. What has happened
to these dealers is obviously what is protected by State law, be-
cause obviously when you have had people in business for genera-
tions being given a couple weeks’ notice that they are out of busi-
ness, everybody knows that that is just not fair.

So I thank you for holding the hearing, and we are going to do
the best we can to get some fairness for the dealers, because this
just isn’t right. I yield back.

Mr. CoHEN. Well, we ended with eloquence and brevity. Thank
you, Mr. Scott. I don’t believe we have any other questions.

I want to thank all the witnesses for their testimony today. I
think that this has been an opportunity for General Motors and
Chrysler to hear some of your testimony, and I think they heard
it through different channels.

Without objection, Members will have 5 legislative days to sub-
mit any additional written questions, which we will forward to the
witnesses and ask you to answer as promptly as you can to be
made part of the record. Without objection, the record will remain
open for 5 legislative days for the submission of any other addi-
tional materials.

Again, I thank everyone for their time and their patience. This
hearing is adjourned.

[Whereupon, at 3 p.m., the Subcommittee was adjourned.]
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MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE CHRIS VAN HOLLEN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MARYLAND

I thank Chairman Cohen and Ranking Member Franks for holding today’s hear-
ing. I would also like to thank Congressmen Maffei and Kratovil for introducing the
%utomobile Dealers Economic Rights Restoration Act and for their leadership on
this issue.

This important legislation was motivated by a bi-partisan desire here in congress
to come assist profitable auto dealers who have been unfairly treated by auto mak-
ers. The indiscriminate closing of many healthy, profitable auto dealerships is unfair
and has put thousands of American jobs at risk at a time when our country can
ill-afford to shed more jobs.

Further, the decision by automakers to close dealerships overlooks the fact that
dealerships are one of the auto industry’s key sources of strength and can be the
source of their successful navigation out of these difficult economic times. Dealer-
ships, and their more than 1 million employees, form personal relationships with
customers that contribute to brand loyalty and will be key to the recovery of the
auto industry.

Auto dealerships are also a cornerstone of our communities and deserve our sup-
port; they employ hundreds of thousands of Americans, ensure that quality Amer-
ican cars are sold and serviced.

As we move forward with legislative fixes to this flawed process, I am pleased
that we have begun constructive and meaningful discussions with the auto manufac-
turers, the auto task force and with the auto dealers. I believe that we have an op-
portunity to save the auto industry and protect the rights of auto dealers in the
process. They should not—and must not—be mutually exclusive goals.

(205)
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RESPONSE TO POST-HEARING QUESTIONS FROM LOUANN VAN DER WIELE, VICE

PRESIDENT AND ASSOCIATE GENERAL COUNSEL, CHRYSLER GROUP LLC

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on the Ramifications of Auto Industry Bankruptcies, Part Il
July 22, 2009

Louann Van Der Wiele, Vice President and Associate General Counsel,
Chrysler Group LLC

Questions from the Honorable Steve Cohen, Chairman

1.

One of our witnesses, Greg Williams, disputed your contention that
decisions concerning the closure of dealerships will not have a
disproportionate impact on minority dealers. Mr. Williams further
contended that there will be “less than 600 total minority dealers left.”
What is your response?

Answer: Chrysler Group assumed 75% of Old Carco’s minority dealers. The
number of rejected minority dealers was in proportion to the total dealer network
at 26%. Chrysler Group’s minority dealer network represents 5% of our overall
network and 7% of our sales, comparable to minority dealer representation at Old
Carco. These network actions increase the percentage of minority dealers
representing all three brands (Chrysler, Jeep and Dodge) from 66% to 70%.

Minority Dealer Representation
= As of April 30™ 154
= Rejected Dealers: 38
= Retained Dealers: 116

Please explain why you believe that a traditional Chapter 11 reorganization
was not feasible for Chrysler.

Answer: A car is the second largest investment most people make outside of
their homes. We were concerned that consumers would be reluctant to make
such a large investment in a bankrupt company. Traditional Chapter 11
reorganizations are a lengthy process and we wanted to preserve as much
consumer confidence as possible by making it through this process quickly.
Section 363, allowed Fiat to create a new company, Chrysler Group LLC, to
purchase the operating assets of the bankrupt entity. Additionally, DIP financing
was simply not available from traditional sources, so the DIP financing for Old
Carco's bankruptcy was provided by the U.S. Treasury Department. A traditional
Chapter 11 reorganization process would have been longer and therefore more
costly to the taxpayers.
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To the extent that you are able to, please respond to the contention that
Chrysler was under political pressure to make concessions to certain
creditors that would not ordinarily be entitled to favored treatment in
bankruptcy.

Answer The negotiations with our creditors were not politically motivated. The
UAW agreed to place wages and benefits on par with foreign competitors and its
related VEBA made the tough decision to take a chance on the future of Chrysler
by agreeing to take equity in the company. The first lien creditors would
potentially have received less than $1 billion under a liquidation analysis that
showed a range of possible values. They voted overwhelmingly to support the
363 sale in exchange for $2 billion in cash and proceeds from the estate under
bankruptcy. We attempted to create the most favorable situation for all parties
involved and minimize the necessary sacrifices.

. Please outline any measures that Chrysler Group LLC has undertaken to
address product liability claims arising from defects in Old Carco products.

Answer: Chrysler Group assumed product liability claims on vehicles
manufactured by Old Carco before June 10, 2009 that are involved in accidents
on or after that date. This is in addition to our previous commitment to honor
warranty claims, lemon law claims, and safety recalls regarding these vehicles.

. Please outline any efforts that Chrysler has undertaken to mitigate the
economic harm suffered by its dealerships that were selected for
termination.

Answer: Chrysler Group has no relationship with Old Carca’s 789 rejected
dealers. That said, with regard to mitigating economic harm, Chrysler Group did
undertake a number of actions to help the dealers that Old Carco rejected in
bankruptcy. All of these actions were beyond what they wouid have received as
unsecured creditors.

Vehicles: Chrysler Group has successfully found buyers for 100 percent of the
outstanding eligible new vehicle inventory of rejected dealers.

Parts: Chrysler Group has worked with rejected dealers to redistribute their parts
inventory and has committed to repurchase remaining qualified parts inventory
from them at an average transaction price for all parts already distributed.

Dealers requesting assistance during this process have received commitments
for 80 percent of their qualified parts inventory.

Special Tools: We continue to work with rejected dealers to redistribute
remaining special tools.
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Many of the rejected dealers have chosen to retain their tonls because they
intend to continue as repair shops.

6. Please outline any efforts that Chrysler has undertaken to mitigate the
economic harm suffered by its suppliers as a result of its reorganization.

(1) Prior to filing for bankruptcy, Chrysler LLC {now OldCarco) worked in
collaboration with the US Treasury and Citibank to implement a suppiier
factoring and accounts receivable insurance program. We had numerous
suppliers express interest in the program and initiated a dedicated team that
worked diligently to enrcli as many suppliers as possible prior to April 30, 2009,
Sixty-seven suppliers were formally enrclled in the program and $201 mitiion in
supplier payables were guaranteed and paid, post petition, per the program
terms.

{2} During the 363 sale process of transferring direct supplier purchase orders to
Chrysler Group LLC (Newco) we "cured” them. This means substantially all
outstanding accounts payable were paid to suppliers in addition to our good faith
estimate of their other pre-petition claims. In a typical bankruptcy these
amounts are characterized as unsecured debis and are usually only paid
pennies on the dollar. (Suppliers not transferred to Newco were not "cured")

(3) Chrysler has a Risk Management group within its purchasing organization that
reviews requests for financial support for distressed suppliers. To date we have
provided substantial financial support to over 30 distressed suppliers in 2008,

7. If there are any additional points you wish to make—by way of elaborating
upon your hearing testimony or responding to the testimony of the other
witnesses — please do so.

[Intentionally left blank]

Questions from the Honorable Trent Franks, Ranking Member

1. Was Chrysler involved in the negotiation of the deal for 29 cents-on-the-
dollar offered to Chrysler’s secured lenders?

Answer: Yes.

2. If so, how could Chrysler offer such a poor deal to its secured creditors —
especially compared to the UAW — when it knew it might have to rely on
secured creditors for financing in the future?

Answer: Chrysler LLC was heading toward bankruptcy and did not have the cash
available to satisfy the demands of all secured creditors. The 28 cents was
offered as a counter to the 18 cents they would have received under a liquidation
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scenario. The first lien creditors would potentially have received less than $1
billion under a liquidation analysis that showed a range of possible values. They
voted overwhelmingly to support the 363 sale in exchange for $2 billion in cash
and proceeds from the estate under bankruptcy. We attempted to create the
most favorable situation for all parties involved and minimize the necessary
sacrifices.

. Chrysler could have avoided a government bailout and the parade of
horribles that has followed from it if only it had planned better in 2008 — like
Ford did in 2006. Why did Chrysler management not plan better —
particularly as the likely need for bankruptcy became clearer?

Answer. Cerberus purchased Chrysler in a leveraged buyout and therefore
substantially all U.S. collateral was pledged o lenders.

. The Obama Administration now exercises ownership rights in Chrysler and
law enforcement and regulatory duties tied to the Department of Justice,
the SEC, the FTC, the EPA, and the Department of Transportation, just to
name a few. What will Chrysler do to make sure that it does not gain an
unfair competitive advantage from the federal government’s conflicted
role?

Answer: The current US equity in Chrysler Group LLC is 9.85% which will be
diluted to 8% when Fiat obtains more shares after the Class B events. Both Fiat
and Chrysler Group would like to satisfy our debts to the US Treasury as soon as
possible. The automotive industry remains one of the most heavily regulated
industries in the US. We do not expect that the auto industry, including Chrysler,
will become less regulated anytime soon.

. If the airline companies came to you now and asked you what were the
worst things and the most political things to which the President and the
Auto Task Force subjected Chrysler since they became involved, what
would you tell them?

Answer: Throughout this process, members of the task force and personnel from
U.S. Treasury played a key role in facilitating negotiations between all parties,
primarily Old Carco, Fiat, the UAW, the CAW and the VEBA, Cerberus and
Daimler AG as owners and second lien holders, and the first lien lenders. They
also provided DIP financing for Chrysler’s bankruptcy at a time when traditional
financing was unavailabie due to the credit crisis. The involvement of the U.S.
Treasury and the Auto Task Force limited and targeted the expenditure of
taxpayer dollars in connection with Oid Carco and Chrysler Group and avoided 2
significant and potentially more costly disruption to the U.S. automotive industry
and the U.S. economy.
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If the airlines asked you what things the President and the Auto Task Force
had done that most harmed your ability to raise private capital or attract
private ownership going forward, what would you tell them?

Answer: Private capital was extremely scarce due to the global crisis in the credit
markets. It was very clear to Chrysler and the outside independent bankruptey
consultants who we hired to work with us, that there was no funding available for
dealers, consumers, and suppliers and that liquidation was the only other
alternative. Government assistance was the only way forward.

Do you think it’s fair to the taxpayers for Chrysler to have accepted
forgiveness of federal loans from the President and the Auto Task Force?

Answer. No leans have been forgiven. The original loan is in Old Carco and the
US government holds a claim as a secured creditor. Chrysier Group’s debt to the
U.S. Treasury is dug in several different tranches. Payments are scheduled for
2011, 2016 and 2017. The interest payments on these loans are not immaterial
to the company and our goal is to pay them back early, if possible. The U.S.
Treasury also received, as additional consideration for the providing of financing,
additional notes and PiK interest payable by Chrysler Group LLC and an equity
share in Chrysler Group LLC. Chrysler Group also intends to pursue an IPC
when appropriate, which represents additional upside value to the U.S.
Government as an equity holder.

. As part of the House Oversight and Government Reform Committee’s

investigation, Chrysler was asked to produce documents, records and
communications that would clarify the process used to identify dealerships
to close and the extent of the Task Force’s involvement in that process.
Chrysler’'s responses were not timely and often incomplete. For example,
in response to a request for production of all communications between
Chrysler and the Task Force regarding public disclosure of the list of
closed dealerships, Chrysler acknowledged such a communication
occurred but provided no documents. Chrysler has also withheld
documents from the Oversight and Government Reform Committee, citing
confidentiality concerns.

a. How does Chrysler’s resistance to the Committee’s requests for
information mesh with the President’s pledge to hold his
Administration to “a new standard of openness”?

Answer. Chrysler Group believes it has fully complied with the requests it
has received, consistent with the orders of the Bankruptcy Court.

b. Did the Auto Task Force ask Chrysler not to comply with the
Oversight and Government Reform Committee’s or any other
committee’s requests?
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Answer: No.

9. Why did Chrysler suppress evidence of offers for Viper before the

bankruptcy court?

Answer: Neither Old Carco nor Chrysier Group suppressed evidence of offers
for Viper. See answer to question 3 below.

Allegations of Wrongdoing in the Viper Sale

1.

In a court filing, didn’t Bob Nardelli state that it would be "extremely
challenging" for Chrysler "to sell off select product lines” such as Jeep and
Viper?

Answer. Please see paragraph 18 of Mr. Nardelli's declaration, a copy of which
is attached.

Didn’t Mr. Nardelli cite a lack of "purchaser interest” in response to the
offering of Chrysler's Conner Avenue Viper manufacturing plant for $10
million?

Answer. Please see paragraph 18 of Mr. Nardelii's declaration, a copy of which
is attached.

Can you reconcile that statement with evidence that at least two bidders
offered more than $30 million for Viper prior to bankruptcy?

Answer: Joseph Mech Jr. and Jeseph Moch Sr. expressed an interest in the
Viper business before Chrysler LLC {*Oid Carco”) filed for bankruptcy, and Gid
Carco and the Mochs had exchanged draft asset purchase agreements
regarding Viper. However, that agreement was never finalized, and the parties
naver reached agraement cn scme key terms. In particular, the Mochs never
agreed to provide proof of financial capability to complete the transaction (such
as a commitment letter, or other standard and reasonable proof of funds), which
Old Carco required. While other parties also expressed an interest in Viper
before Old Carco filed for bankruptey, none of them met Old Carco’s
requirements, and thus there were no qualified offers for the Viper business
before Old Carco filed for bankruptey.

Some reports have the Viper plant being shuttered in December of this
year. Others have the plant closing in two years, and still others have
Vipers being produced indefinitely. What is the Auto Task Force’s view on
plans for Viper?
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Answer. The Auto Task Force is not involved in the day-to-day management
decisions of Chrysler. Chrysler's Management Team recently announced that the
plant would stop producing the current Viper SRT 10 in 2010, No decisions have
been made with respect o a possible next model

. Is Chrysler still accepting bids for Viper?
Answer: Chrysler is not actively looking to seli the Viper business.

. Did the Auto Task Force advise Chrysler how to handle bids for Viper? If
so, what did the Task Force suggest?

Answer. The Auto Task Force did not advise Old Carco or Chrysler Group on
how to handle bids for Viper.

. Did Chrysler have conversations or communications with any elected
official about Viper?

Answer: From time to time, Old Carco updated elected cfficials about all of its
facilities, including the Conner Avenue facility where the Viper is assembled.

. Did Fiat impose as a condition of its purchase of Chrysler that the new
company would cease production of Viper? If so, why was this not
disclosed to the court during bankruptcy proceedings?

Answer. No.

. Chrysler’'s responses to requests for information during the Oversight and
Government Reform Committee’s investigation into the Viper bidding
process were incomplete and indicated a lack of a coherent plan. For
example, on June 15, Chrysler lawyers met with Committee investigators
and advised that it was too soon to ask Fiat what their plans were for the
Viper plant. The very same day, Chrysler resumed production of the Dodge
Viper, hailing the re-opening of the Viper assembly plant as an important
milestone in Chrysler’s restructuring.

a. Who is making the decisions about Viper at Chrysler?

Answer. Ultimately, the Chrysler Group Management Team seeks Board
approval for the Company’s product plans.

b. What is the source of the apparent confusion about the plans for
Viper?

Answer: Chrysler Group respectfully disagrees with the question’s
characterization of these events. Chrysler Group purchased the assets of
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Old Carco on June 10, 2008, and has spent the last several months
devising a business plan for the new company. On November 4, 2009,
Chrysler Group announced its new business plan, including plans for
Viper. See question 4 above.

10. Isn’t it true that Chrysler made public statements that the Dodge Viper
model would be challenging to sell, and disclosed only one, $5.5 million
offer for it to the bankruptcy court?

Answer Please see answers to guestions 1-3.

11. Isn’t it also true that Chrysler actually received a $35 million offer to buy
the Viper plant?

Answer. Please see answer to question 3.

12. Isn’t it also true that Chrysler negotiated a contract with the $35 million
buyer and came close to completing the transaction?

Answer. Please see answer to question 3.
13. Did the Auto Task Force attempt to suppress the sale of Viper to reduce
competition for Fiat, the buyer it recruited for Chrysler, in the super-car and

sports car markets?

Answer. No.
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1. I am the Chairman and Chief Executive Officer of Chrysler LLC
(“Chrysler” or the “Company”), a position T have held since August 2007. Tn that capacity, T am
familiar with the Company’s day-to-day operations, businesses, financial affairs and
restructuring efforts.

2. I am authorized to submit this Declaration in support of Chrysler’s request
that the Court approve the sale of assets (“Sale”) to Fiat Group S.p.A (“Fiat™). Except as
otherwise indicated, all facts set forth in this Declaration are based upon my personal knowledge,
my review of relevant documents, information supplied to me by other members of Chrysler’s
management team or professionals retained by the Company, or my opinion based upon my
experience and knowledge of the Company’s businesses and financial condition. If I were called
upon to testify, T could and would testify competently to the facts set forth in this Declaration.

3. I understand that certain stakeholders (the “Objectors”) are challenging
management’s decision to pursue the Sale transaction, insinuating, although never directly
stating, that we should have done something else. Doing anything else in light of our precarious
situation, however, would have been an unreasonable exercise of business judgment. We were
burdened by enormous liabilities, our expenses were rapidly depleting our cash accounts and
sales continued to plummet. We searched diligently for the financing we so desperately needed.
No one would agree to provide Chrysler the billions of dollars vital to its survival; that is, until
the U.S. Treasury (“UST”) agreed to do so.

4. The UST, as our lender, placed certain conditions on its willingness to
lend billions of dollars to a suffering car company. The Objectors’ cast our acquiescence to

those conditions as an abdication of our responsibilities to our stakeholders. It is just the
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opposite. By securing this financing and pursuing this Sale, we have placed every stakeholder,
including the secured lenders, in a position to maximize their return.

5. The Objectors speculate that they personally may have fared better if
Chrysler liquidated. They seek to derail a Sale that will give life to NewCo, save thousands of
jobs, avert further economic disaster and provide secured lenders a payout that, according to our
experts’ analyses, is higher than they would have otherwise received. They urge this Court to
reject a Sale because they speculate that maybe, perhaps, they would have realized more through
a liquidation. To my knowledge, they have submitted no studies, analyses or tests to support this
supposition. We, on the other hand, relied on experts, our knowledge of this industry and our
intimate knowledge of our own company.

6. The Objectors simply ignore the fact that the UST was the only lender
willing to invest in us. As credit markets tightened and automotive sales deteriorated in the fall
0f 2008, Chrysler suffered a severe liquidity crisis. We were unable to obtain financing from
banks or other traditional sources. As aresult, and as a last resort, Chrysler approached the
United States government for financial support. After extensive and highly publicized hearings,
in which I participated, the UST loaned $4 billion on January 2, 2009 under the Troubled Assets
Relief Program (“TARP™), administered by the Office of Financial Stability. Pursuant to the
terms of the TARP loan, Chrysler was required to submit a Long-Term Viability Plan to the U.S.
Treasury by February 17, 2009.

7. We worked diligently on this plan and submitted it for consideration on
February 17, 2009. The Viability Plan provided for three scenarios: (a) a standalone
restructuring of Chrysler; (b) a Fiat alliance; and (c) a liquidation if neither the standalone plan

nor the Fiat alliance could be achieved.
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8. As outlined in the Long-Term Viability Plan, Chrysler’s standalone
option was dependent on substantial debt restructuring, targeted concessions from all
constituents, and additional financing from the UST. The Long-Term Viability Plan also
stressed that the standalone option would be viable only on a short or mid-term basis, and that
Chrysler should continue to pursue strategic partnerships to achieve operational and financial
viability in the long-term.

9. With the right mix of funding and concessions from other stakeholders,
the standalone scenario may have proved viable, at least in the short term. Crucially, no one —
not a private source nor the government -- would agree to finance this scenario.

10. On March 30, 2009, the UST advised that it would lend no more money to
Chrysler if we chose the standalone scenario. The UST would support only the Fiat alliance,
assuming we could obtain significant concessions from key stakeholders. Chrysler was given
thirty days to contract with Fiat and to obtain these concessions.

11. To meet this deadline, Chrysler devoted extensive resources pursuing the
alliance and stakeholder concessions. Chrysler’s management, including myself, worked every
day, practically around the clock. Completing the transaction notably required a number of
crucial elements. A new collective bargaining agreement was required between the United Auto
Workers (“UAW?™) and Newco. Fiat and Chrysler needed to agree to the terms of their alliance.
In addition, we negotiated with the UST for additional financing to support the transaction.
Meetings with Fiat, the UST, the UAW, the Canadian Auto Workers, the VEBA, and the
government of Canada were occurring on a daily basis, oftentimes late into the evening.

12, During this time we explained our business plan to the secured lenders,

provided answers to their questions, and provided financial information and forecasts, among
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other information. (The April 15, 2009 draft minutes of the Meeting of the Board of Managers,
attached as Exhibit A, reflect these communications.) When it came to negotiations concerning
their debt, however, the secured lenders demanded to negotiate directly with the UST, as
memorialized in the March 29, 2009 draft minutes of the Meeting of the Board of Managers,
attached as Exhibit B.

13 During this time Chrysler’s Board of Managers met repeatedly with a
singular objective: to best address the interests of all constituents. T presided over these
meetings. At all times the Board and Chrysler’s management were energetically engaged in the
process. The members discussed Chrysler’s restructuring efforts, including attempts to secure
financing from other sources.

14. Aware of our responsibilities to various constituencies, throughout this
process | shared with the UST and the Board my intention to not allow our cash balance to fall
below an amount required to liquidate the Company, should it come to that. The April 15, 2009
draft minutes of the Meeting of the Board of Managers, attached as Exhibit A, provide that 1
“informed the Board that the Company had repeatedly discussed such preferred minimum cash
level with both the First Lien Lenders and the UST ... .”

15.  During those thirty days we achieved success on a number of fronts,
securing the required concessions from almost all of the stakeholders. Tn the end, however, we
were unable to convince a small minority that the Fiat alliance was in fact the best course of
action. Accordingly, the Fiat alliance changed from an out-of-court transaction to a sale of assets
to NewCo pursuant to section 363 of the Bankruptcy Code. Based upon the alternatives
available — and the only other alternative was liquidation — the Sale presented the best

opportunity for preserving and maximizing the value of Chrysler’s assets and the return to the
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various stakeholders. The Sale would strengthen Chrysler for the long-term, benefiting all
constituents, including U.S. taxpayers, employees, creditors, dealers, suppliers and secured
lenders. In the end, our sole aim was to benefit everyone,

16. [ understand that the Objectors have criticized Chrysler’s due diligence of
Fiat. Such criticism reflects a fundamental misunderstanding of the identity of the parties and
the nature of the transaction. Chrysler is not buying Fiat. If we were, we would have engaged in
a granular analysis of Fiat’s business. The objective of our April 2009 due diligence was simply
to allow us to gain some comfort regarding the new owner of the assets about which we care
deeply. We met with Fiat management, engaged in numerous discussions and reviewed various
financial data. It was not as if Fiat was a stranger: we had been discussing a potential alliance
with Fiat for months. Based on our familiarity with Fiat and the due diligence we conducted
during April, Chrysler’s management became comfortable with entrusting our precious assets to
Fiat.

17. The Objectors apparently believe we should have pursued an alliance with
GM. We tried that, diligently. GM, however, advised us in February 2009 that they were no
longer interested in a transaction with us. By April 2009 we had signed an exclusivity agreement
with Fiat, precluding our ability to return to GM. It would not have mattered, in my opinion, in
light of GM’s present situation. Tn any event, GM gave no indication that they wanted to reopen
discussions.

18.  Then there is the Objectors’ mistaken notion that it would be a simple
matter for us to sell off select product lines, such as Jeep, that might allow a recovery above $2
billion. The Chrysler brand lines are, for the most part, not organized as separate manufacturing

units or structured as stand-alone operations, making their sale extremely challenging.
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Moreover, the market for such assets is extremely depressed at this time. For example, we
recently offered for sale our entire Conner Avenue plant, the facility that manufactures the
Dodge Vipers, for only $§10 million. We received no purchaser interest. And the recent efforts
by other OEMs to sell stand-alone car lines, including Saturn, Opel, SAAB, and Hummer,
provide additional evidence of the extremely depressed market for stand-alone automotive
brands.

19. The fact is that the secured lenders, including the Objectors, will fare
much better through the Sale than they would through a liquidation. There was never an attempt
or an intention to harm the lenders. Just the opposite: 1 personally worked to obtain the highest
amount possible for them. In fact, just before Chrysler filed bankruptey, the UST considered
offering more than $2 billion to these lenders to achieve unanimous consent. Tn fact, T
understand that, on April 29, 2009, the UST offered $2.25 billion to the secured lenders but made
it ¢lear that this offer would be open for an hour only, and only if it received unanimous consent
from the secured lenders. 1 understand that, while the secured lenders who are Objectors to the
Sale agreed to accept this offer, unanimous consent was not obtained.

20.  Based on my management team’s expertise and business acumen, the
work product of our advisors (which included a fairness opinion and liquidation analysis), and
the notion and hope that Chrysler could continue and perhaps return to profitability, we chose the
Sale over liquidation. While we all wish that customer demand would have increased drastically
in time to provide us the liquidity we so desperately needed, it simply did not happen. Faced
with the choices presented and the information before me, I am confident that approving the Sale

was an exercise of sound business judgment.
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I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
/s/ Robert L. Nardelli
Robert L. Nardelli

Chairman and Chief Executive Officer
Chrysler LLC

NYI-4186719v1 -8-
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RESPONSE TO POST-HEARING QUESTIONS FROM MICHAEL J. ROBINSON, VICE
PRESIDENT AND GENERAL COUNSEL OF NORTH AMERICA, GENERAL MOTORS COMPANY

November 5, 2009

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on the Ramifications of Auto Industry Bankruptcies, Part 111
July 22, 2009

Michael J. Robinson, Vice-President and General Counsel of North America, General
Motors Company

Questions from the Honorable Steve Cohen, Chairman

1. Greg Williams, an African-American former Chevrolet dealer, testified that
General Motors will have “less than 20 African-American dealers left” after the
dealership wind-down process is complete. What is your response?

Throughout GM's bankruptcy process, we worked hard to try to ensure that we retained as many
minority owned dealers as we could. As for African American dealers in particular, currently
GM expects to have 30 African American dealer-operators, owning and running 36 dealerships
businesses, when the dealer wind down process is complete. This number of African American
dealers could increase over time as GM will continue with its efforts to expand the diversity in
its dealer body. To that end, diversity candidates are included in the list of candidates which are
sent requests for proposal for every "open " dealer location where GM is in the process of re-
establishing dealer representation.

2. Please respond to the contention that a traditional Chapter 11 reorganization would
have been sufficient for General Motors.

The following response was developed by GM’s bankruptcy counsel, Harvey Miller, who also
testified at the July 22 hearing;

The essence of a traditional mega-chapter 11 case is liquidity in the form of debtor in
possession (DIP) financing that would assure creditors and others that the debtor in
possession will have the wherewithal to operate the debtor’s business, as well as provide
confidence for customers to deal with the business and buy its products. In the case of
General Motors, there was no long-term DIP financing available, other than from the
U.S. Treasury. The U.S. Treasury, as an existing secured creditor ($19.4 billion) made it
emphatically clear that it would not be amenable to any long-term DIP financing.
Further, the uncertainty inherent in any traditional chapter 11 reorganization as to the
outcome of the case would have adversely affected General Motor’s sales and revenues.
Any major contraction in revenues would have adversely affected the ability of the debtor
in possession to continue operations.

Finally, in connection with DIP financing, the presence of an existing secured creditor
that is the beneficiary of liens on substantially all of the assets of a debtor, generally,
precludes the ability to obtain other financing. As a consequence, secured creditors are
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able to impose conditions on a debtor as part of DIP financing as to the length of a
chapter 11 case; the activities that may be pursued by a debtor in possession; the terms
and conditions of a plan of reorganization; and, the prerogatives of management. In the
case of General Motors, the U.S. Treasury was a secured creditor. As stated, there
existed no source of funds to refinance the U.S. Treasury secured financing. No other
party was available to satisfy the $19 4 billion of outstanding secured debt and then
provide liquidity for a traditional chapter 11 case. Further, there was no ability to
existing precedent to in any way cram down the secured indebtedness held by the U.S.
Treasury.

The purchase of an automobile or light truck is a major expenditure for most Americans.
A lack of confidence as to the continued existence of General Motors and also as to the
quality of products produced under a debtor in possession administration could have
materially undermined a traditional chapter 11 with a resultant liquidation of the General
Motor’s business with systemic consequences to its suppliers, employees and the
communities in which it operates its business.

The Bankruptcy Code is a complex statute. The processes that are part and parcel of the
traditional chapter 11 case, including the appointment of a creditors’ committee and,
sometimes, multiple committees, as well as the surge in the formation of ad hoc
commiittees of creditors and, sometimes, equity interest holders tends to slow down the
process, increase administrative expenses, and doom the ability to rehabilitate and
reorganize.

In that context, the use of the statutory process for dealing with sensitive and fragile
assets was the most pragmatic approach to preserving going-concern value and the
interests of all beneficiaries, including those of the Nation. It is fortunate that the
Bankruptcy Code does enable the use of discretion on the part of bankruptcy courts to
meet the needs to be served. The flexibility that is inherent in the bankruptcy process
enables the preservation of going-concern values that might otherwise be lost in the
drawn out and often litigious traditional chapter 11 mega cases, e.g. in re Delphi Corp.
(Ch. 11 Case No. 05-44481 (RDD) (Bankr. S.D.N.Y. 2005))

To the extent that you are able to, please respond to the contention that General
Motors was under political pressure to make concessions to certain creditors that
would not ordinarily be entitled to favored treatment in bankruptcy.

I am unaware of any political pressure for GM to make concessions to creditors.

4.

Some critics of General Motors’s reorganization contend that the General Motors
Company will effectively be run by the federal government. In the times since the
successful completion of the Section 363 asset sale transferring viable assets from
the former General Motors Corporation to General Motors Company, has the
Treasury Department, the Auto Task Force, or any other arm of the federal
government attempted to dictate how General Motors Company should be run?
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During the bankruptcy of General Motors Corporation, GM worked closely with the Automotive
Task Force to revise our operating plan and to identify and agree to the broad targets and
overall components needed to create a viable GM. During that time and since GM
emerged from bankruptcy, neither the Task Force, nor any federal agency, told us how to
run our business or dictated the specific details of our plan. Rather, they exercised the
due diligence as any purchaser of a business would. They questioned us and challenged
us to ensure that we had a robust and viable plan for GM.

5. In addition to the wind-down process, please outline any additional efforts that
General Motors has undertaken to mitigate the economic harm suffered by its
dealerships that were selected for termination.

GM provided each dealership completely winding down its GM dealer operations with
substantial financial assistance, generally 8 months of “rent support” based on the dealer’s
operating report plus $1,000 per new vehicles in the dealer’s stock at the end of May, 2009. The
total amount of GM’s financial assistance is about $600 million (the exact amount depends on
the outcome of the potential sale of Hummer and Saab). In mid-July GM paid more than $100
million of this amount to wind down dealers as called for in their agreements and just this week
paid Saturn dealers approximately $41 million as called for in their Deferred Termination
Agreements. The remaining funds will be paid as the dealers wind down their operations. In
addition, GM is taking these additional steps to support the dealers and their employees:

a. Wind down dealer activities: Winding down dealerships may continue to sell their new
vehicle inventories and service vehicles, and can do so, if they choose, through October
2010 when the dealer agreement expires. Dealers can still obtain “stock” new vehicles
by dealer trading with other dealers. GM is also satisfying each bona fide sold customer
order placed by dealers before the wind down agreement became effective.

b. Acceleration of wind down payments: GM is working with individual dealers to
satisfy their requests to accelerate receipt of the rest of the financial assistance GM
agreed to provide the dealers when they completed their wind down. To date, about 300
wind down dealers have asked GM to accelerate the wind down process for the dealer
agreement, choosing to cease those dealership operations now instead of waiting until
October 2010 when their dealer agreements expire. About 160 of these dealerships have
already actually completed the wind down of the dealer agreement. GM has agreed to
pay these dealers, pursuant to the wind down agreement, the remaining 75% of their wind
down financial assistance now as well. More of these early termination requests are
coming in every day. GM is processing these requests and is prepared to promptly pay
the amounts owed to those dealers under the terms of their wind down agreements with
GM.

c. Placement assistance for dealer technicians: GM has also agreed to provide assistance
to technicians and if possible other employees working at dealerships to be wound down.
GM is proud of the dealer technicians who service GM vehicles. Many of these
technicians are highly trained and possess multiple technical certifications. Factory
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trained individuals with these skills and credentials are highly sought after in the industry.
GM shares concerns that these technicians may lose their current positions.

d. Ability to re-enter the same market: If GM determines in the future that it needs to re-
establish a new dealership in an area formerly served by a dealership that was wound
down, GM will provide that dealer (and any other wound-down dealership in the area or
other interested candidates) with the opportunity to submit a proposal to GM to establish
that new dealership. GM would review all such proposals in line with its normal business
procedures and select the proposal that it determined was the best one for that particular
market.

6. Please outline any efforts that General Motors has undertaken to mitigate the
economic harm suffered by its suppliers as a result of its reorganization.

Below are some of the many steps that GM took to support our suppliers:

e Provided ongoing transparency on status of business to our supply base prior to, during
and after the chapter 11 restructuring;

e Moved up June direct material supplier payment to end of May prior to chapter 11 filing
to reduce the amount of supplier outstanding receivables at the time of the filing;

o Paid all pre-petition claims of direct material / essential vendors in full;

e Minimized the impact of the extended summer shutdown by having some suppliers start
production early to provide earlier cashflows, at the cost of GM carrying higher
inventory;

e Provided liquidity and financial support to suppliers when necessary, such as in the case
of American Axle;

e Actively and successfully advocated for the implementation of the U.S. Treasury
Supplier Support Program;

¢ Informed suppliers of changes to vehicle production schedules as early as possible to
allow them to prepare and adjust their businesses as early as possible;

e Continued vehicle production through the chapter 11 process (unlike in the case of
Chrysler which shut down all vehicle production);

o Implemented revised supplier cost reduction suggestion program in late August (suppliers
now receive half of cost savings associated with implementation of supplier suggestion);
and

e Moving to pay GM direct material suppliers on a weekly basis (from a monthly basis) for
materials received by GM beginning Nov. 1, 2009. This enables both GM and supplies
to better manage their cash flow and reduces the need for suppliers to use their bank lines
of credit to run their businesses.

7. If there are any additional points you wish to make—by way of elaborating upon
your hearing testimony or responding to the testimony of the other witnesses —
please do so.
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I have no additional comments.
Questions from the Honorable Trent Franks, Ranking Member

1. Has GM been able to identify a single, clear standard defining when the Auto Task
Force will intervene in its affairs and when it will not?

We have had a constructive dialogue with the government to make GM a more competitive
company and we appreciate their support throughout the bankruptcy process. Clearly they
have an interest in protecting the government’s investment and taxpayer dollars and therefore
it is obviously interested in the business and financial performance of the new company.
However, we do not have any reason to believe, nor has it been our experience, that there is
an interest in being involved in day to day business operations.

2. If so, has the Auto Task Force consistently honored that standard?
n/a
3. Didn’t the President claim that he didn’t want to run GM and Chrysler?

This question is more appropriately answered by referring to congressional testimony of Ron
Bloom of the Auto Task Force:

From the beginning of this process, the President gave the Auto Task Force two clear
directions regarding its approach to the auto restructurings. The first was to refrain from
intervening in the day-to-day management of these companies. Our role has been to act
as a potential investor of taxpayer resources, and as such we have not become involved in
specific business decisions like where to open a new plant or which dealers to close. This
is the job of management and while we have been engaged in dialogue and discussion
about their approach, we have not substituted our judgment about specific decisions for
theirs.

Second, the President was clear that he wanted us to behave in a commercial manner —
that is to be sure that all stakeholders were treated tairly and received neither more nor
less than they would have, simply because the government was involved.

4. Tsn’t it nevertheless the case that President Obama made the decision to fire GM CEO
Rick Wagoner?

Administration officials requested that Mr. Wagoner step down as CEO of General
Motors Corporation. Any more information on this decision should be obtained from the

Auto Task Force.

5. Didn’t President Obama also make the decision to purge GM’s board? If not, who did?
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The GM Board recognized for some time before March 30 that the Company’s
restructuring will likely cause significant changes in the stockholders of the Company
and create the need for new directors with additional skills and experience. The Board
worked to nominate a slate of directors, under the leadership of then interim-Chairman
Kent Kresa that included a majority of new directors taking into account the addition of
new directors, retirement and decisions by individual directors not to stand for re-
election.

6. Why did the President fire Rick Wagoner?

a. Did Mr. Wagoner disagree over the direction in which the Auto Task Force
wanted to take the company?

b. Did Mr. Wagoner object to the deal the Auto Task force wanted to offer to the
UAW? GM’s bondholders? Other GM creditors?

c. Were there other issues between Mr. Wagoner and the President or the Auto
Task Force? If so, what were they?

These questions are most appropriately directed to the Auto Task Force.

7. Why did the President and the Auto Task Force seek to purge and reconstitute the GM
board of directors?

a. Did the purged board members disagree over the direction in which the Auto
Task Force wanted to take the company?

b. Did they object to the deal the Auto Task force wanted to offer to the UAW?
GM’s bondholders? Other GM creditors?

c¢. Were there other issues between the board members and the President or the
Auto Task Force? If so, what were they?

These questions are most appropriately directed to the Auto Task Force.

8. GM offered multiple restructuring plans to the Obama Administration, but the
President and the Auto Task Force rejected them. GM must have thought those plans
were economically viable, correct — otherwise, why would it have proposed them?

GM worked to develop plans that would ensure the viability of the company. Each plan was
based on assumptions of economic activity, vehicle sales and the overall economic health of
the country. As the months progressed, economic conditions worsened significantly, creating
the need for the additional and more aggressive restructuring of all aspects of the business
and the Company.
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9. On what basis — political or economic — did the President and the Auto Task Force not
find them viable?

The Administration’s viability determination can be found at:
hitp:/~www. financialstability. gov/docs/ ATEP/GM-Viability-Assessment pdf

10. Did the Administration even give you a full explanation?
See the response to question 9.
11. What is your opinion now of whether those plans were in fact economically viable?

The plans were developed over a period of constantly changing and deteriorating
economic conditions. We believe that the current plan is the best one to ensure the
viability of the Company given the significant economic conditions, including level of
auto sales, availability of credit, instability in the financial markets, etc.

12, Which parties did worse and which did better under the rejected plans?
a. The UAW?
b. Salaried employees?
c¢. Manufacturing plants?
d. Secured creditors?
e. Unsecured bondholders?

The bankruptcy and restructuring of General Motors has impacted all stakeholders, and
they have each sacrificed for the viability of the Company. A viable GM will benefit all
of the stakeholders, as well as the nation. Questions about how each of the stakeholder
groups would be affected under the developing viability plans would need to be directed
to the stakeholders themselves.

13. Was GM involved in the negotiation of the poor deal for its bondholders as compared to
the UAW?

As stated in the answer to question 12, all stakeholders, including bondholders, sacrificed
in support of making the new General Motors Company viable. Prior to the bankruptcy
of General Motors Corporation, the Corporation offered bondholders the opportunity to
exchange their debt in GM Corporation for common stock of the Corporation, knowing
that if not enough bondholders participated in the exchange, that the Corporation would
be expected to seek bankruptcy protection. The bondholders also knew that they would
receive less in bankruptey than what the Corporation offered in the exchange offer, and
that they may receive no consideration at all. Ultimately, the conditions of the bond
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exchange offer were not met and the bankruptcy filing took place. We disagree with the
characterization that the bondholders received a poor deal.

14, If so0, how could GM offer such a comparatively poor deal to its bondholders, when it
knew it would have to issue corporate bonds in the future?

n/a

15. GM could have avoided a government bailout and the parade of horribles that has
followed from it if only it had planned better in 2008 — like Ford did in 2006, Why did
GM management not plan better — particularly as the likely need for bankruptcy
became clearer?

Over the years, General Motors Corporation had been working to transform its business,
renegotiating labor and benefit contracts with the UAW, rationalizing the dealer network,
strengthening the supply base, selling non-core assets. GM had raised a significant
amount of liquidity ahead of the credit crisis. Ford Motor raised more via a revolver in
2006 and had a stronger balance sheet going into the crisis. GM did more asset sales
(including selling its interest in GMAC for $7.4B in 2006 and Allison Transmission for
$5.6B in 2007) and individual secured and unsecured financings leading up to our 2007
labor negotiations.

GM's operating results and balance sheet were weak and we had to make significant
contributions over the years to fund our pension and retiree health care liabilities (over
$100B). Our funding actions supported these capital needs, but could not also support
the working capital and restructuring costs associated with the industry falling from
selling over 17 million units annually in the US to less than 10 million units. No one in
the industry was planning on that basis.

When we began to see auto industry volumes deteriorate, we sequentially tried to raise
debt and equity in the capital markets but the markets were shut down. We also
attempted to sell assets but there were limited takers due again to the capital markets and
buyers lack of ability to get financing. We also tried to do a debt-equity exchange but
were unsuccessful.

16. The Obama Administration now exercises majority ownership rights in GM and law
enforcement and regulatory duties tied to the Department of Justice, the SEC, the FTC,
the EPA, and the Department of Transportation, just to name a few. What will GM do
to make sure that it does not gain an unfair competitive advantage from the federal
government’s conflicted role?

It is our experience and view that the federal government as a shareholder in the
Company is not using other federal resources to provide any unfair competitive
advantage to the Company.
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If the airline companies came to you now and asked you what were the worst things and
the most political things to which the President and the Auto Task Force subjected GM
since it became involved, what would you tell them?

We have had a constructive dialogue with the government to make GM a more competitive
company and appreciate their support throughout the bankruptcy process. Clearly they have
an interest in protecting the government’s investment and taxpayer dollars and therefore it is
obviously interested in the business and financial performance of the new company.
However, we do not have any reason to believe nor has our experience indicated that there is
an interest in being involved in day to day business operations or in politicizing the
operations of the Company.

If the airlines asked you what things the President and the Auto Task Force had done
that most harmed your ability to raise private capital or attract private ownership
going forward, what would you tell them?

The Bush and Obama Administration, as well as the Auto Task Force, gave GM a rare
second chance for which we are very grateful. General Motors Company is an entirely
new Company built from the strongest elements of the “old GM” — the strongest brands,
the core plants and other hard assets that those brands rely on, the supplier relationships
and contracts necessary to keep the business moving, and the equity in GM’s domestic
and global subsidiaries.

Future bondholders and stockholders will benefit from investing in a company with a
clean balance sheet, a competitive cost structure, lower breakeven point, a streamlined
and stronger dealer network, and a flatter, leaner and more focused organizational
structure.

GM is very appreciative of the support provided by the stakeholders through the
transformation process. Though the new Company will not initially be publicly traded,
we will be transparent in our financial and other reporting to further strengthen trust and
confidence. We expect to take the Company public again as soon as practical, starting in
2010, and to reply our government loans as soon as possible. We are required to pay off
the loans by 2015, but our goal is to repay them much sooner.

Do you think it’s fair to the taxpayers for GM to have accepted forgiveness of federal loans
from the President and the Auto Task Force?

As stated in the answer to question 18, GM is very appreciative of the support provided
by the stakeholders through the transformation process. Though the new Company will
not initially be publicly traded, we will be transparent in our financial and other reporting
to further strengthen trust and confidence. We expect to take the Company public again
as soon as practical, starting in 2010, and to repay our government loans as soon as
possible. We are required to pay off the loans by 2015, but our goal is to repay them
much sooner.
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RESPONSE TO POST-HEARING QUESTIONS FROM HARVEY R. MILLER,
PARTNER, WEIL, GOTSHAL & MANGES LLP

Questions for the Record
Subcommittee on Commercial and Administrative Law
Heariug on the Ramifications of Auto Industry Baukruptcies, Part 111
July 22,2009

Harvey R. Miller, Partner. Weil. Gotshal & Manges LLP

Questions from the Honorable Steve Cohen, Chairman

1

Greg Williams, an African-American former Chevrolet dealer, testified that
General Motors will have “less than 20 African-American dealers left” after the
dealership wind-down process is complete. What is your response?

I defer to General Motors in respect of this question. As an attorney for General Motors,
I did not participate in the selection of individual dealers subject to the wind-down
process.

Please respond to the contention that a traditional Chapter 11 reorganization would
have been sufficient for General Motors.

The essence of a traditional mega-chapter 11 case is liquidity in the form of debtor in
possession (DIP) financing that would assure creditors and others that the debtor in
possession will have the wherewithal to operate the debtor’s business, as well as provide
confidence for customers to deal with the business and buy its products. In the case of
General Motors, there was no long-term DIP financing available, other than from the
U.S. Treasury. The U.S. Treasury, as an existing secured creditor ($19.4 billion) made it
emphatically clear that it would not be amenable to any long-term DIP financing.
Further, the uncertainty inherent in any traditional chapter 11 reorganization as to the
outcome of the case would have adversely affected General Motor’s sales and revenues.
Any major contraction in revenues would have adversely affected the ability of the debtor
in possession to continue operations.

Finally, in connection with DIP financing, the presence of an existing secured creditor
that is the beneficiary of liens on substantially all of the assets of a debtor, generally,
precludes the ability to obtain other financing. As a consequence, secured creditors are
able to impose conditions on a debtor as part of DIP financing as to the length of a
chapter 11 case; the activities that may be pursued by a debtor in possession; the terms
and conditions of a plan of reorganization; and, the prerogatives of management. In the
case of General Motors, the U.S. Treasury was a secured creditor. As stated, there
existed no source of funds to refinance the U.S. Treasury secured financing. No other
party was available to satisfy the $19.4 billion of outstanding secured debt and then
provide liquidity for a traditional chapter 11 case. Further, there was no ability to
existing precedent to in any way cram down the secured indebtedness held by the U.S.
Treasury.
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The purchase of an automobile or light truck is a major expenditure for most Americans.
A lack of confidence as to the continued existence of General Motors and also as to the
quality of products produced under a debtor in possession administration could have
materially undermined a traditional chapter 11 with a resultant liquidation of the General
Motor’s business with systemic consequences to its suppliers, employees and the
communities in which it operates its business.

The Bankruptcy Code is a complex statute. The processes that are part and parcel of the
traditional chapter 11 case, including the appointment of a creditors’ committee and,
sometimes, multiple committees, as well as the surge in the formation of ad hoc
committees of creditors and, sometimes, equity interest holders tends to slow down the
process, increase administrative expenses, and doom the ability to rehabilitate and
reorganize.

In that context, the use of the statutory process for dealing with sensitive and fragile
assets was the most pragmatic approach to preserving going-concern value and the
interests of all beneficiaries, including those of the Nation. It is fortunate that the
Bankruptcy Code does enable the use of discretion on the part of bankruptcy courts to
meet the needs to be served. The flexibility that is inherent in the bankruptcy process
enables the preservation of going-concern values that might otherwise be lost in the
drawn out and often litigious traditional chapter 11 mega cases, e.g. in re Delphi Corp.
(Ch. 11 Case No. 05-44481 (RDD) (Bankr. S.D.N.Y. 2005))

To the extent that you are able to, please respond to the contention that General
Motors was under political pressure to make concessions to certain creditors that
would not ordinarily be entitled to favored treatment in bankruptcy.

As attorney for General Motors, I was actively involved in the negotiations with the U.S.
Treasury and other parties in interest. During my participation, | was not aware of any
political pressure imposed upon General Motors to make particular concessions to any
group or class of creditor. In terms of an on-going New GM, constituencies such as the
UAW and others negotiated directly with the U.S. Treasury as the sponsor of the
purchaser of substantially all of the assets of General Motors.

Some critics of General Motors’s reorganization contend that the General Motors
Company will effectively be run by the federal government. In the times since the
successful completion of the Section 363 asset sale transferring viable assets from
the former General Motors Corporation to General Motors Company, has the
Treasury Department, the Auto Task Force, or any other arm of the federal
government attempted to dictate how General Motors Company should be run?

To the best of my knowledge, information and belief, no arm of the federal government
“attempted to dictate how General Motors Company should be run.” The Automobile
Task Force did work closely with General Motors’ management in a manner similar to
that of secured creditors in traditional debtor/creditor relationships, analyzing and
reviewing business and financial plans and commenting upon those plans. Those
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activities fall generally under the characterization of due diligence and creditor evaluation
of risk.

5. In addition to the wind-down process, please outline any additional efforts that
General Motors has undertaken to mitigate the economic harm suffered by its
dealerships that were selected for termination.

I defer to General Motors in connection with this question.

6. Please outline any efforts that General Motors has undertaken to mitigate the
economic harm suffered by its suppliers as a result of its reorganization.

I defer to General Motors in connection with this question.

7. If there are any additional peints you wish to make—by way of elaborating upon
your hearing testimouy or responding to the testimony of the other wituesses —
please do so.

[ have no additional comments.

Questions from the Honorable Trent Franks, Ranking Member

1. Has GM been able to identify a single, clear standard defining when the Auto Task
Force will intervene in its affairs and when it will not?

I defer to General Motors in connection with this question. However, [ do add that in all
of the negotiations with the representatives of the U.S. Treasury as to the terms and
conditions of sale and the DIP financing, at all times such representatives made it
abundantly clear that the Auto Task Force and the federal government did not intend to
intervene in the affairs of New GM or to direct it as to how to operate and manage its
business. Indeed, such representatives often repeated that notwithstanding the significant
equity interest ownership that the U.S. Treasury would hold, it did not intend to be
involved in corporate governance and would be looking forward to an initial public
offering of such equity interests.

2. If so, has the Auto Task Force consistently honored that standard?
I defer to General Motors in connection with this question.

3. Didn’t the President claim that he didn’t want to run GM and Chrysler?
I defer to General Motors in connection with this question.

4, Isn’tit nevertheless the case that President Obama made the decision to fire GM CEO
Rick Wagoner?



234

I do not have any knowledge that the decision to request Mr. Wagoner to step down as
General Motors” Chairman and CEO was made by President Obama. Mr. Steven Rattner,
a senior member of the Auto Task Force, has stated publicly that he is the person who on
March 27, 2009 advised Mr. Wagoner that it would be best if he stepped aside as he had
previously “graciously offered” to do.

5. Didn’t President Obama also make the decision to purge GM’s board? If not, who did?

I have no personal knowledge that President Obama made the decision “to purge GM’s
board.” I defer to General Motors in connection with this question. | do note that Mr.
Rattner has publicly stated that the GM board of directors needed “shuffling.”

6. Why did the President fire Rick Wagoner?

| defer to the Auto Task Force in connection with this question.

a.

Did Mr. Wagoner disagree over the direction in which the Auto Task Force
wanted to take the company?

Did Mr. Wagoner object to the deal the Auto Task force wanted to offer to the
UAW? GM’s bondholders? Other GM creditors?

Were there other issues between Mr. Wagoner and the President or the Auto
Task Force? If so, what were they?_

7. Why did the President and the Auto Task Force seek to purge aud reconstitute the GM
board of directors?

T defer to the Auto Task Force in connection with this question.

a.

Did the purged board members disagree over the direction in which the Auto
Task Force wanted to take the company?

Did they object to the deal the Auto Task force wanted to offer to the UAW?
GM’s bondholders? Other GM creditors?

Were there other issues between the board members and the President or the
Auto Task Force? If so, what were they?

8. GM offered multiple restructuriug plans to the Obama Administration, but the
President and the Auto Task Force rejected them. GM must have thought those plans
were economically viable, correct — otherwise, why would it have proposed them?

I defer to General Motors in connection with this question.
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9. On what basis — political or economic — did the President and the Anto Task Force not
find them viable?

1 defer to the Auto Task Force in connection with this question.

10. Did the Administration even give you a full explanation?
No

11. What is your opinion now of whether those plans were in fact economically viable?
I defer to General Motors in connection with this question.

12, Which parties did worse and which did better under the rejected plans?
I defer to General Motors in connection with this question.

The UAW?

Salaried employees?

Manufacturing plants?

Secured creditors?
Unsecured bondholders?

carTs

13. Was GM involved in the negotiation of the poor deal for its bondholders as compared to
the UAW?

I defer to General Motors in connection with this question.

14. If so, how could GM offer such a comparatively poor deal to its bondholders, when it
knew it would have to issue corporate bonds in the future?

I defer to General Motors in connection with this question.

15. GM could have avoided a government bailout and the parade of horribles that has
followed from it if only it had planned better in 2008 — like Ford did in 2006. Why did
GM management not plan better — particnlarly as the likely need for bankrnptcy
became clearer?

I defer to General Motors in connection with this question.

16. The Obama Administration now exercises majority ownership rights in GM and law
enforcement and regnlatory duties tied to the Department of Justice, the SEC, the FTC,
the EPA, and the Department of Transportation, jnst to name a few. What will GM do
to make sure that it does not gain an unfair competitive advantage from the federal
government’s conflicted role?
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I defer to General Motors in connection with this question.

17. If the airline companies came to you now and asked you what were the worst things and
the most political things to which the President and the Auto Task Force subjected GM
since it became involved, what would you tell them?

I would explain to the airline companies the nature of restructuring and the complications
that are inherent in having a single, extraordinarily large secured creditor holding liens
and security interest in all of the assets of the particular company and the consequences
flowing from that position. I would equate the position of the U.S. Treasury to that of
any significantly large secured creditor such as JPMorgan Chase, Goldman Sachs or,
indeed, a large hedge fund. In that comparison, [ might very well emphasize that unlike
certain commercial secured lenders, one advantage that did exist in connection with the
General Motors’ chapter 11 case was the announced reservation on the part of the Auto
Task Force and the federal government not to become involved in the corporate
governance of the New GM.

As to other aspects of this question, I defer to General Motors.

18. If the airlines asked you what things the President and the Auto Task Force had done
that most harmed your ability to raise private capital or attract private ownership
going forward, what would vou tell them?

I defer to General Motors in connection with this question.

Do you think it’s fair to the taxpayers for GM to have accepted forgiveness of federal loans
from the President and the Auto Task Force?

| believe that the Nation faced a substantial risk of systemic consequences from a
liquidation of General Motors that would have adversely affected the national economy
and exacerbated the difficulties that resulted from the collapse of Lehman Brothers, that
included a crisis of confidence, a seizing up of the markets, a credit crunch and a flight to
quality with concomitant contraction of consumer spending. In the then state of the
economy, the conflagration ignited by the collapse of Lehman Brothers would have been
significantly fueled and enlarged to the prejudice of the Nation’s best interest.

As to this question, I likewise defer to General Motors.
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RESPONSE TO POST-HEARING QUESTIONS FROM DOUGLAS G. BAIRD, HARRY A.
BIGELOW DISTINGUISHED SERVICE PROFESSOR OF LAW, UNIVERSITY OF CHICAGO
LAW SCHOOL

Questions for the Record
Subcommittee on Commercial aud Administrative Law
Hearing on the Ramifications of Aute Industry Bankrnptcies, Part ITI
July 22, 2009

Douglas G. Baird, Harry A. Bigelow Distingnished Service Professor of Law, University of
Chicago Law School

Questions from the Honorable Steve Cohen, Chairman

1.

Should the Bankruptey Code be refined to better guard against the concerns that
you raise with respect to the Section 363 asset sales in the General Motors and
Chrysler bankruptcy cases? If so, what specific steps would you recommend that
Congress take?

As a general matter, a sale under section 363(b) should not take place without an open
auction that ensures that the assets are being sold for “top dollar.” See Bank of America
v. 203 N. LaSalle Street Partnership, 526 U.S. 434 (1999) (emphasizing the need for
market benchmarks in the context of plan confirmation). It is possible that a set of
practices will evolve in the bankruptey courts or local rules will be put in place that will
prevent “fire sales.” Such a development would make legislation unnecessary. Hence, I
believe legislative action premature. If legislative reform is necessary, the changes should
ensure that a section 363(b) sale is an open process in which assets are sold for their
market value.

Please identify any other cases involving Section 363 asset sales that give you pause
with respect to the sale procedures used.

There is a recent empirical study that suggests that sales are not yielding top dollar. See
Kenneth M. Ayotte & Edward R. Morrison, Creditor Control and Conflict in Chapter 11,
J. Legal Analysis (forthcoming 2009). Nevertheless, | believe bankruptcy judges are
doing a good job given the constraints under which they are operating. The problem they
often face comes from the control that the debtor-in-possession lender (someone who is
often the senior secured creditor) is able to exercise. The DIP lender conditions financing
on a quick sale, sometimes in just two or three weeks. Without financing, the debtor may
not have the resources to keep operating otherwise and alternative sources of DIP
financing may not be available. Judges are reluctant to insist on a fully open auction
procedure if doing so jeopardizes the DIP financing and puts the survival of the firm at
risk. They push back, but are reluctant to push back too hard. Control in the hands of a
secured creditor is not inherently problematic if in fact the value of the business is less
than the amount the secured creditor is owed, but determining this at the outset of the
case is sometimes difficult.
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In response to your suggestion that tort claims receive a super-priority lien, Harvey
Miller testified that “if you create enough super-priority liens, there can never be a
bankruptcy reorganization, because you will never be able to sustain the cost of that
restructuring process.” How do you respond?

The obligation to pay tort victims first will affect the distribution of the firm’s assets, but
not the firm’s ability to reorganize. While the costs of adjudicating tort liability may be
substantial, these are costs that exist outside of bankruptcy, as well as inside. In the
extreme case, superpriority tort liens may themselves exceed the value of the firm, but
this means only that the costs of administering the bankruptcy will be borne by the tort
victims. But the process can be administered even in these circumstances. If any changes
were required in the Bankruptcy Code to accommodate superpriority tort liens, they
would be modest.

The crucial issue here is a matter that is not properly one connected to bankruptcy law at
all: ensuring that tort liability is sensibly defined in the first instance. Tort law should
hold firms liable only for acts that impose unreasonable costs on others. If it does only
this, it will not limit desirable investments. Investors will ensure that firms take sensible
precautions, and they will adjust the terms of their investments to take account of
potential tort liability. If tort liability is not sensibly defined and deters behavior on the
part of firms that is socially desirable, then, of course, granting tort liability a
superpriority will make a bad situation worse.

With respect to how the Bankruptcy Code deals with product liability claims arising
from defects in products that a debtor manufactured prior to its bankruptcy filiug,
you testified that the Bankruptcy Code “doesn’t deal well with them now” but that
“there are proposals to deal with this” issue. Please describe what these proposals
are and which among them you believe would be the best approach.

When a company manufactures a product that will produce harm to as-yet unidentified
people in the future, current law is unclear whether these future harms give rise to a claim
that can be recognized in bankruptcy today. I believe that the definition of “claim” should
be expansive. Future victims should be represented by a guardian ad litem. A fund should
be established in the bankruptcy that is available to future victims when their claims
arise. The fund should have assets sufficient to ensure that they receive the same pro rata
share of the firm’s assets as they would receive as if their claims existed at the time of the
bankruptey.

This approach ensures both that these tort victims are paid to the extent assets are
available to satisfy them and that the firm can be reorganized successfully and operate in
the future free of the burden of its past mistakes. The approach adopted by Congress after
Manville for asbestos cases more or less followed this general idea. This approach has
not been successful in ashestos cases, but not because of any deficiencies in the basic
idea. The devil is always in the details. But alternative proposals have been put forward
that are sound. The one put forward by the National Bankruptcy Conference on the
treatment of mass torts in bankruptcy provides a sensible starting place.
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5. If there are any additional points you wish to make—by way of elaborating upon
your hearing testimony or responding to the testimouy of the other wituesses —
please do so.

Questions from the Honorable Trent Franks, Ranking Member

1. How deep is your concern that Chapter 11 — and particularly section 363 — can lead to
the undervaluation of assets in bankruptcy?

My concern lies not so much with the outcome of GM and Chrysler, but rather that they
may foreshadow future problems that arise when the bankruptcy judge is under pressure
to do sales quickly without ensuring that there is a genuine open auction, Empirical
evidence exists that these problems can arise even when the government is not involved
and the party pushing for the sale are the senior secured lenders who exercise control
over the debtor because of the influence they have on the debtor’s access to DIP
financing and use of cash collateral. See Kenneth M. Ayotte & Edward R. Morrison,
Creditor Control and Conflict in Chapter 11, J. Legal Analysis (forthcoming 2009).

2. What evidence have you seen that the assets in either GM’s or Chrysler’s bankruptcy
were undervalued?

There is no direct evidence that assets were undervalued in either GM or Chrysler. The
debtor claimed that the firm had been thoroughly shopped before bankruptcy and that it
had failed to find buyers other than Fiat. Moreover, the opponents of the sale had the
chance to put on evidence that the firm was undervalued and did not do so. But the value
of the assets was never put to a market test in bankruptcy itself.

In Chrysler, the only bids that could be entertained either required the assumption of
collective bargaining or VEBA obligations or had to be approved by the debtor after
consulting with the UAW. It may well be that no one would have come forward to bid for
Chrysler’s assets without assuming the VEBA obligations and offering more than $2
billion, but the process was flawed because no one was given the opportunity to do so.

Without open bidding, we cannot know whether someone would have been willing to pay
more than $2 billion for Chrysler. Given the size of the govemment’s secured claim in
GM and its right to priority, it is less likely the assets were undervalued by so much that
it actually compromised the rights of the general creditors.

If the practice of locking in terms is extended to other situations, where there may be a
greater likelihood of other bidders surfacing at higher prices if they can modify the terms
of the transaction, it becomes even more pernicious.
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3. Who benefitted from the undervaluation and who lost?

The only ones who may have lost (and who have a right to complain) in Chrysler were
the secured bondholders who opposed the sale. Whether they lost is not clear, as they
would have lost only if an open auction would have generated a liquidating bid in excess
of $2 billion. As it is unlikely that the assets were worth enough to pay secured creditors
in full in Chrysler, unsecured creditors probably did not lose as a result of the speeding
sale. Some unsecured creditors gained to the extent that their claims were assumed by the
buyer.

If the government was committed to keeping the firms intact with the collective
bargaining agreement and the VEBA in place and if the bankruptcy allowed it to obtain
these assets at a lower price, then the government benefitted as a result of an
undervaluation.

It is possible that the secured creditors might have received more than $2 billion in a
liquidation (contrary to the testimony of Chrysler’s expert) in which the VEBA claims
were not paid. It is also possible at the same time that the cost to the government of
keeping Chrysler alive and paying the VEBA claims caused them to pay more than the
firm was worth as a going concem. In other words, it is possible both that the government
paid too much and the secured creditors received too little.

4. Were the taxpayers among the losers?

Taxpayers may lose substantial amounts as a result of the automobile bailouts, but only
because the government is committing to running the businesses as going concerns in a
way that may not maximize their value. This policy decision to rescue the companies and
protect the jobs of workers and benefits to retirees does not implicate bankruptcy law.,

5. What steps could have been taken under the existing Bankruptey Code to avoid
undervaliation iu these cases?

The judges could have done more to insist on an open auction in which the form of the
bids was not as constrained. Bidding procedures that limit the form of the bid and the use
to which the assets must be put are not procedures that will yield top dollar. If no bidder
appeared, the outcome would have been the same. But if another bidder appeared, the
secured creditors might have received the value of their collateral. This outcome,
however, might have required directly confronting the policy question implicit in the
Administration’s decision to rescue Chrysler. There might have been a liquidation of
Chrysler at a higher value than the Fiat deal realized for the estate, but it might well have
sacrificed the continuation of Chrysler as a going concern and the payment of the VEBA
and other assumed liabilities.
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What revisions to the Bankruptcy Code do you recommend to keep these problems
from recurring?

It is possible that a set of practices will evolve in the bankruptcy courts or local rules will
be put in place that will prevent “fire sales.” Such a development would make legislation
unnecessary. Hence, | believe legislative action premature. If legislative reform is
necessary, the changes should ensure that a section 363(b) sale is an open process in
which assets are sold for their market value.

Your written testimony suggests that the Bankruptcy Code could better protect the
rights of all stakeholders to receive fairer distributions of the proceeds of a section 363
sale.

a. Is there auything iu the current Code that prevented the Auto Task Force from
assuring fairer protection of secured creditors’ rights in the Chrysler case?

Nothing in the Bankruptcy Code prevented the judge from implementing a sales
process that was more open. If Chrysler’s experts were correct that no one would top
the government’s bid of $2 billion, the government would lose nothing by opening up
the process as long as Fiat would not have walked away from the deal. No other
bidders would have appeared, and the Chapter 11 would have taken only a few weeks
longer.

b. Are there specific revisions to the Code that you would recommend to assure

that priority creditors like these receive fairer treatment in connection with

section 363 sales?

I believe that legislative reform is premature and that the bankruptcy courts should be
given a chance to develop sensible procedures on their own.

In the Delphi bankruptcy, the Auto Task Force forced out existing debtor-in-possession
financers in favor of Platinum Equity. The existing DIP financers got as little as 20
cents-on-the-dollar in return for their investment. Do you believe that the Auto Task
Force’s actions in the Delphi case may chill future, private DIP lending?

The bankruptcy judge in Delphi prevented auto task force, GM, and Platinum Equity
from forcing out the DIP lenders and compromising their rights. As a result of the judge’s
insistence on respecting the DIP lenders’ rights and opening up what had been proposed
to be a closed auction, Delphi’s DIP lenders ultimately competed with the joint offer by
Platinum and GM by bidding their claims as a “credit bid.” The DIP lenders ended up
winning the auction and purchased substantially all of the assets of the firm other than
those proposed to be purchased by GM under the Platinum transaction, which were
ultimately purchased by GM. The DIP lenders will likely incur substantial loses, but
those losses are likely to be far smaller than the losses they would have incurred had the
Platinum transaction been allowed to be the only game in town. In fact, it has been
reported that the trading prices of the junior DIP loans rose substantially as a result of the
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successful credit bid. The open auction accordingly served to minimize the losses
resulting from the decline in the value of Delphi over the course of its Chapter 11 due to
market conditions. These losses were significantly less than those that would have
occurred had the private transaction originally supported by the government gone
through.

9. If it does, could that make airline bankruptcies or other potential major bankruptcies
more difficult to sustain in Chapter 11?

Delphi illustrates the virtues of having a strong and independent bankruptcy bench that
ensures that square corners are cut in every bankruptcy, even when the federal
government is a significant player. If other judge do not follow this example, DIP lending
could be chilled and future bankruptcies could become harder to accomplish. This
chilling effect is one of the risks that the precedent of using less open procedures in cases
like Chrysler creates.

10. If so, won’t the choices then be only federal bailouts or liquidation of these major
companies?

Government intervention in the marketplace, for whatever reason, should respect the
reasonable expectations of investors. DIP financing, like any other source of credit,
requires confidence on the part of investors that contract rights and property rights will be
scrupulously respected. A process such as Chapter 11 that embraces the absolute priority
rule and open competitive bidding if the estate must be sold and that is built upon a
strong and independent judiciary is distinctly to be preferred to any alternative that fails
to respect the rights of investors.

11. What specific revisions to the Bankruptcy Code would you prescribe to better protect
auto dealers and other franchise holders protected by state franchise laws?

The protections appropriate for automobile franchisees are not in the first instance a
question of bankruptcy law. The distinct bankruptcy question is whether the need to
reorganize a firm trumps the protections that these franchisees would otherwise enjoy.
Increasing the protections for franchisees necessarily limits the ability of a firm to survive
in a marketplace in which competitors have more efficient ways to distribute their
products. Exactly how this balance should be struck is a policy question over which I
claim no special competence.

12. What specific revisions to the Bankruptcy Code would you propose to better prevent
sub rosa plans or “sham sales” under section 363?

If a reform were necessary, it should ensure that the form of the bid does not dictate the
distribution of the assets. Whatever is received in a section 363 sales should be allocated
according to the absolute priority rule. A bidder sometimes may assume obligations of
the firm (perhaps because a prepetition creditor is critical to the ongoing operations of the
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business), but these commitments should not be counted as part of the purchase price
when assessing the bid against competing ones.

In the Second Circuit’s decision in Chrysier, the court accepted the idea that the assumed
liabilities were not being paid with estate assets. By doing so, the court was able to reach
the conclusion that the assumption of liabilities did not dictate the terms of a plan. But the
Court’s conclusion is only true if in fact no one would have paid more for the assets if the
liabilities were not assumed. If someone would have paid more, the left-behind creditors
might have been better off with an alternative transaction. Without an open auction, we
can never know the answer to this question. For this reason, there is an even greater need
for opening the process when liabilities are to be assumed by the buyer.
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RESPONSE TO POST-HEARING QUESTIONS FROM DANIEL J. IKENSON, ASSOCIATE
DIRECTOR, CENTER FOR TRADE POLICY STUDIES, CATO INSTITUTE

Answers of Daniel J. Ikenson to
Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on the Ramifications of Auto Industry Bankruptcies, Part 111
July 22, 2009

Daniel J. Tkenson, Associate Director, Center for Trade Policy Studies, Cato Institute

Questions from the Honorable Trent Franks, Ranking Member
Recovery of the taxpayers’ investment

1. In your estimation, what is the likelihood that the U.S. taxpayers will ever be able to
recover the investmeut made on their behalf in GM and Chrysler?

I believe it is highly unlikely that taxpayers will fully recover their coerced investments in
Chrysler and GM. In fact, Chrysler already announced that it will not repay the nearly $4 billion
“bridge loan” made to it from the TARP in January 2009. As to the U.S. taxpayers’ equity stake
in Chrysler, recovery depends on the performance of the company, which doesn’t seem very
promising from industry reports.

With respect to General Motors, CEO Ed Whittacre recently announced plans to pay back the
debt portion of the taxpayers’ “investment.” That amounts to $6.9 billion out of $52 billion,
leaving $45 billion in taxpayer equity, which has been ordained by the bankruptcy court to be
worth 60 percent of the company. In the world of mathematics, $45 billion is 60 percent of $75
billion, a figure that is 25 percent greater than GM’s record-high valuation (market
capitalization) of $60 billion in the year 2000. At that time, Americans were purchasing 16
million vehicles per year, whereas in 2009 and 2010, annual sales figures are in the
neighborhood of 10 to 11 million units. Market conditions are highly unlikely to be hospitable
enough (even considering fast-growing markets in developing countries) to support a General
Motors valued at $75 billion.

But even if GM’s profits were to surge in the years ahead (an unlikely scenario for so many
reasons, including the fact that the company is compelled by law to produce and sell more low-
profit, high mileage vehicles to comply with tighter CAFE standards — a market segment in
which the company has never been competitive), the specter of its largest shareholder liquidating
60 percent of the company’s shares will have a systemic, depressing impact on the value of GM
shares. Whereas some common share investors might be allured by the “safety” of investing in a
company that is “too big to fail,” others will be deterred by the fact that stock prices will be
continuously suppressed and depressed to reflect GM’s largest shareholder’s need to liquidate.

2. How likely is it that the events that have takeu place so far in these bankruptcies —
particularly concerning the Obama Administration’s disregard for coutract rights —
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will make it harder for the U.S. to sell off its shares in the companies to private
investors?

The administration’s role and behavior in the auto bankruptcies are likely to be the subject of
future dissertations on rule of law, ethics, and constitutional matters. The tactics reportedly
employed by the Obama administration to “encourage” senior, priority creditors to back off their
claims so that chosen parties could take priority—tactics reported to include closed-door
reminders that some of those creditors had received and might seek more TARP funding, threats
of bringing the full weight and measure of the White House press office to bear down on
dissenters, public condemnation, and other forms of arm-twisting—would be found unseemly by
most Americans. In the process, long-established and often-reinforced protections for secured
creditors in bankruptey proceedings—a “guarantee” that has underpinned a relatively stable
corporate lending market in the United States—are now in question. And that greater
uncertainty will carry a higher risk factor, which is likely to have an elevating effect on interest
rates in the corporate bond markets.

How that added risk impacts equity markets—specifically, how it affects demand for GM
shares—is difficult to discern. Arguably, the equity value of a company that has to pay more to
borrow should be suppressed. But, all of this depends on a multitude of factors, including
whether, and how much, investors perceive intrinsic value in a company deemed “too big to
fail.” 1 would suggest that if the market places a premium on that attribute and it persists, then
we as a nation will have a very difficult time rescuing our economy from the slippery slope.

Ramifications for economic recovery and the investment and lending markets

3. The Chrysler bankruptcy deal iu particular has destabilized contract rights and
secured investment. Doesn’t that jeopardize our ability to recover promptly from the
current credit crisis and recession?

The raiding of Chrysler’s secured debt-holders in the bankruptcy process will no doubt give
pause to would-be creditors in the corporate bond market going forward. And that could
potentially undermine economic recovery by systemically raising the cost of borrowing for
business. But it is important to recognize that the economy has been in a perpetual phase of
adjustment to the various government interventions since September 2008, beginning with the
legislation establishing the TARP. A steady stream of new laws, rules, and regulations over the
past 15 months (many often working at cross-purposes or intending to mitigate the effects of
earlier policy changes) has made for an unstable policy environment. Recovery and economic
growth are less likely to be sustained under conditions of policy flux because flux means
uncertainty and uncertainty causes capital to flee to safety.

In other words, it will be difficult to isolate the effects of the Chrysler saga on the economy,
given the effects of the other interventions, which have also adversely impacted lending markets.
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4. Have you seen any evidence that the Auto Task Force ever considered the adverse
ramifications its actions might have for the broader economic recovery?

No. But I'm not suggesting that it didn’t.

5. Doesn’t the treatment of secured creditors and other creditors in these bankrnptcies
severely nndermine the ability of lenders who received TARP funds to recruit private
investment capital in the future — and therefore exit TARP?

Sure. The meaning of “secured creditor” has changed as a result of these bankruptcies. Secured
creditors are now less secure, and as a result should and will demand higher returns on their
loans than in the past. The level of risk associated with secured credit, generally. is probably
systemically higher now than before the auto bankruptcies. But that level is also affected by
industry- or company- or circumstance-specific factors as well, such that the increase in the cost
of debt will be higher for some TARP recipients than others.

6. The Auto Task Force’s disregard of the bankruptcy laws for secured creditors in
Chrysler has broad, adverse, long-term ramifications for the corporate, minnicipal and
U.S. bond markets, doesn’t it?

Yes. In addition to the adverse potential described above, the Auto Task Force has weakened an
institution that has worked to America’s advantage in the global economy. Though politicians
routinely besmirch the flight of capital to poorer countries where labor standards and
environmental laws are alleged to be primitive or ignored, the facts are that internationally
mobile capital overwhelming seeks jurisdictions where the rule of law is abided, where property
rights are established, where markets are relatively fluid, and where the risk of asset
expropriation is minimal. Most U.S. investment abroad is in Europe and most European foreign
investment is here. The many benefits of being a choice destination for foreign investment
mnclude easier and cheaper access to the financing that helps make U.S.-based businesses more
competitive in the global economy. (One downside of this access to capital is that it has made
government profligacy less painful on a year-to-year basis, since the textbook “crowding out”
effect of government spending that causes interest rates to rise has been largely contained by
enormous pools of foreign capital.).

The Auto Task Force’s cavalier disregard or misguided underestimation of the importance of
these institutions may prove one of the greatest costs of the bankruptcy episodes, as Americans
and foreigners alike become less certain of the endurance of that American advantage.

7. Couldu’t the Auto Task Force’s actions also specifically impair the ability of Chrysler
and GM to make successful corporate bond offerings in the future — bond offerings
they, like any other major corporations, are sure to have to make?

Certainly, the cost of a “successful corporate bond offering” is likely to be much higher.
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8. Are you aware of the degree to which interest rates in the bond markets already have
risen dne to the loss of investor confidence after the Anto Task Force’s actions in the
Chrysler and GM bankrnptcies?

No. Given the number of interventions and policy changes witnessed over the pat 15 months, it
is difticult to discern with the naked eye whether, and to what extent, the bankruptcy episodes
have impacted bond markets. But it is my understanding that at least a few econometric studies
examining these very issues are forthcoming in the near future.

9. If the Anto Task Force’s actions in the Chrysler and GM bankrnptcies canse interest
rates on bonds to rise, couldn’t that in turn cause mortgage interest rates to rise —
harming our recovery aud the ability of families to purchase or refinance homes?

It could, although probably not through the direct channels implied by the question. I don’t think
corporate bond rates are strong determinant of mortgage rates. And, arguably, if demand for
corporate bonds at a given interest rate declines because of higher risk, then demand for
securitized mortgages might actually increase, reducing interest rates.

But, the habit of intervention in the financial and auto markets could create greater uncertainty in
the mortgage lending business, which could have the effect of driving up rates.

10. Are the precedents set in these cases also likely to impact the secured lending market
adversely?

Yes, as described above.

11. If so, couldn’t that make it possible for airlines and other struggling companies to
finance their way around potential bankruptcy — like Ford did in 20067

Tt could make it more costly and thus more difficult for airlines, beleaguered newspapers, auto
parts producers, and a host of other struggling companies to find financing.

12. Aren’t those adverse impacts especially likely for companies in sectors — like the airline
sector — that are especially likely to tempt government intervention?

Yes, as described above.

13. It is impossible to discern a legal or economic principle between the Obama
Administration’s treatment of Chrysler’s secured creditors and its treatment of GM’s
creditors. Isn’t that deeply destabilizing for the bond markets and the lending
markets?

Markets like rules, not exceptions to rules. Rules provide greater certainty, while exceptions
invite discretion which begets more discretion, greater uncertainty, and greater risk. Markets
deal with exceptions to rules through the pricing mechanism, which, in the bond market, means
higher interest rates.
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14. Isn’t the only principle that explains the difference in treatment political?
If T have to speculate, yes.

15. As a resnlt of the Obama Administration’s actions in Chrysler and Delphi, won’t
private debtor-in-possession lenders either raise interest rates and other terms or jnst
get out of the DIP market altogether in any sector in which the Obama Administration
might intervene?

DIP financing is the life-blood of Chapter 11 restructuring. Without it, bankrupt companies
would have few alternatives to liquidation. Though the likely adverse impact of the forced
Obama restructuring on the secured bondholder market is obvious enough, its impact on DIP
creditors is more difficult to discern. DIP financers are often attracted by the fact that they get
special liens that puts them at the top of the list of creditors for repayment. 1t is a similar
“guarantee” to secured bondholders that was abrogated by the Auto Task Force, so the precedent
is unlikely to be lost on DIP financers. But DIP financing might become more lucrative as a
result of the higher underlying debts of companies that enter Chapter 11—higher because of the
higher interest rates they will be forced to pay their primary creditor. And the potential for
greater profits in the DIP market could sufficiently compensate the added risk.

16. If private DIP lending dries up, won’t that leave the government as the leading source
of DIP financing — putting the taxpayers’ even further into hock to bailout private
industry?

Theoretically, either that outcome or the demise of Chapter 11 restructuring in favor of Chapter 7
liquidation would prevail.

Entanglement of the government, the UAW and private companies, conflicts of
interests, and impairment of law enforcement

1. The Auto Task Force brokered deals that leave the UAW the majority owner of
Chrysler and a minority owner and potential futnre majority owner of GM. Are youn
concerued that the UAW will self-deal wheu it comes time to negotiate new contracts
with GM and Chrysler?

The UAWSs’ new status as “owner” presents numerous potential conflicts of interest within and
between the Big Three automakers. What is the UAW’s optimal strategy for maximizing its
membership’s utility? ls it to maximize Chrysler’s and GM’s profits, which means keeping
labor costs in check? Is it to push for maximum concessions to labor, which would increase
labor’s take, but reduce Chrysler’s and GM’s profits? Is it somewhere in between? Whatever
that strategy may be, the UAW’s fidelity is to the union membership, not the company
shareholder, which is what should be expected of company management. So, yes, as taxpayers
who own majority and significant shares of GM and Chrysler, respectively, we should all be
concerned about how these conflicts will be reconciled.
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2. Are you concerned about the UAW?’s ability to leverage its ownership of GM and
Chrysler into deals that it can then nse to leverage sweeter union contracts out of Ford?

This scenario presents a similar quandary. Under longstanding U.S. law, labor has a right to
organize if there is sufficient support among workers to form a union. But what if the workers
are organized by a direct competitor of the company? Does that not tip the balance of rights and
obligations considerably against management of the company whose labor force organizes under
its competitor’s banner? Should majority and significant owners of GM and Chrysler,
respectively, be allowed to organize Ford’s work force and seek potentially ruinous concessions
under threat of strike? Those are legitimate concerns that will haunt the auto industry landscape
as long as these dynamics persist.

3. Do you think it threatens consumer interests — consnmer prices, consumer safety, and
consumer choices — that the UAW will now be the owner and strike-ready labor force of
Chrysler and GM and the strike-ready labor force of Ford?

Fortunately, competition in the auto market is robust, thanks in large measure to the availability
of imports and foreign nameplate producers who manufacture about half of all car and trucks
purchased in the United States. That competition protects consumer interests, by keeping prices
in check and ensuring that the costs of safety and quality problems are felt by the respective
manufacturers, and quickly. That good news notwithstanding, I am concerned that the UAW’s
simultaneous roles as organizer of Ford’s labor force and owner of GM and Chrysler could
undermine Ford’s profitability, and ultimately its capacity to compete effectively.

4. Are yon concerned about the adverse impacts for labor law enforcement against the
UAW raised by the UAW-U.S. governmeut partnerships in Chrysler and GM?

The unholy trinity of UAW - U.S. Government - GM/Chrysler presents all sorts conflicts of
interest that are not healthy for business or consumers.

5. Tsn’t there an appearance that the Obama Administration will give the UAW not only
sweetheart bankruptcy deals, but sweetheart law enforcement deals — or simply give the
UAW?’s labor law violations a blind eye?

Yes.

6. Isn’t there an apparent conflict of interest inherent in the federal government being
both an owner in and a law enforcement agent against GM and Chrysler?

Yes.
7. Ism’titlikely that there will be real conflicts of interest over time?

Yes.
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8. Won’t the real and apparent conflicts of interest be particularly acute regarding GM,
since the government owns more than 60 percent of the company?

Yes.

9. Aren’t there also be real and apparent dangers that the UAW and the Obama
Administration will conspire to the competitive disadvantage of Ford and other private
automakers — whether through labor, law enforcement or other practices?

Yes.

10. Couldn’t that be with regard to labor practices that will harm Ford or antitrust-related
practices that could harm all of GM’s and Chrysler’s competitors?

Yes.

11. Isn’t there also a danger that lax labor law enforcement will lead to poorer GM and
Chrysler vehicle quality, and thns lower vehicle safety?

Possibly.

12. The Chrysler and GM deals consolidate auto company ownership and auto labor
decisions into the hands of the UAW. Are you concerned that the resnlts will be a less
competitive market, producing higher priced cars that serve consnmers’ needs less?

Not really. The auto market is highly competitive, and as long as consumers can avail
themselves of the offerings of auto companies that are not organized by the UAW, then,
ironically enough, the UAW-owned auto companies will have to find a way to be competitive or
they will perish.

13. Are you concerued that the joint ownership relationship between the UAW and the
federal government also threatens to nndermine government willingness to enforce
safety laws and other laws designed to protect working people and consumers?

As stated above, there are many conflicts of interest that sprout from this unholy alliance. This is
one of many potentially adverse consequences.

14. The Chrysler and GM deals make the federal government ownership partners with the
UAW in that same arrangement. How can we credibly expect the government to
enforce federal labor, antitrust and other laws against Chrysler, GM and the UAW?

The appearance of a conflict or the potential for conflict undermines that credibility. And until
the issue is resolved systemically, there will be tough questions raised in the wake of every
decision that produces and aggrieved party. Perhaps that process will inspire the appropriate
changes.



251

15. How can we possibly expect the UAW and the government not to be tempted to nse
their market power and conflicted enforcement anthority to the disadvantage of non-
union and foreign-transplant automakers?

Eternal vigilance. Observers will simply have to keep a watchful eye on the evolving rules and
regulations and cry foul when appropriate. In light of the administration’s desire to demonstrate
to the public that its intervention in GM was the right decision, it will want to make strides
toward making the taxpayer whole. But that could be slow-going given GM’s lack of
favorability among consumers. Accordingly, T am concerned that consumers will be enticed
with special incentives that only a government-owned company can offer, thereby hurting the
competition.

16. Have you seen any evidence that the President or the Auto Task Force ever considered
any of these problems before weaving these tangled relationships between the UAW and

the federal government in the ownership of GM and Chrysler?

No. But I’m not suggesting that it didn’t.
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RESPONSE TO POST-HEARING QUESTIONS FROM RICHARD E. MOURDOCK,
INDIANA TREASURER OF STATE

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on the Ramifications of Auto Industry Bankruptcies, Part ITT
July 22, 2009

Richard E. Mourdock, Indiana Treasurer of State

Questions from the Honorable Trent Franks, Ranking Member

1.

Do you believe that secured creditors received a fair opportunity to negotiate with the
Auto Task Force and Chrysler over the terms of Chrysler’s bankruptcy deal? If not,
why not?

The only meaningful “negotiations” that appear to have occurred were with the major TARP
bank lenders. As reported in the Wall Street Journal during May/June, there were several
intense periods of negotiations with those who held $6.6 billion of the $.6.9 billion in secured
debt.

In your written testimony, you assert for a number of reasons your belief that
Chrysler’s assets were dealt away by the Auto Task Foree at less than fair value. Could
vou explain your reasons further for us?

In this bankruptcy two sets of values were used for the basis of distribution of assets. The

secured creditors values were determined on a liquidation basis while the “preferred” non-
secured lenders received values determined on an “on-going concern” basis. That the non-
secured received the higher values is inherent evidence that there was a greater value than

that received by the secureds.

‘Why would the Auto Task Force have undervalued Chrysler’s assets? Wouldn’t that
harm both the ability of Chrysler’s secured creditors to receive the value they were
entitled and the ability of the taxpayers to recover their debtor-in-possession investment
as soon as possible?

Simply stated, it is seen as a scheme that would evict the secured creditors from the deal at
the lowest possible price while surrendering the assets to the “preferred” new owners at the
highest possible value.

As a state treasurer, what are your perspectives on the dangers of government’s
squandering assets the way the Auto Task Force did?

As an institutional investor whose fundamental “tools” for investing are fixed income, long
term investments I recognize the greatest threat to those instruments is instability in the
market place. There is a normal ebb and flow of all markets. That is a part of the risk in the
market place. But when government intervenes to overtumn two hundred years of established
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law regarding bankruptcy and creditor rights it will <not might, not may, not possibly shall,
but will>: a) cause businesses to pay more in interest cost, b) cause American investment
dollars to flow to other markets where the rules are not being arbitrarily re-written, and c)
cause institutional investors to seek other investing options.

Do you believe the Indiana pension funds were able to get a fair hearing in the
bankruptcy court? If not, why not?

Indiana pension fund attorneys were given less than a week to review 87,000 hard copy
documents containing more than 385,000 pages. During this brief time we were expected to
present a logical argument as to why the $.29 on the dollar we were to receive was
unjustified. Chrysler and the US government had months to prepare their arguments. We
were not afforded due process in this regard. Also, Chapter 11 bankruptcy law requires that
the court certify the valuation of assets so that all classes of creditors can vote to accept or
deny the valuation. Uniquely in this case, no certification process ever occurred; no creditor
vote was ever taken.

Regarding the expedited handling of the case: From the outset it was the government’s
argument that if the “sale” to Fiat were not completed within 45 days they would walk away
from the deal? Really? The foreign automaker stood to gain (at a minimum) $400,000,000
of assets on day one without be required to invest a single penny. How can any logical
argument be made that they would walk away from a $400,000,000 windfall? Indeed, the
date the “sale” was completed, Fiat’s Chairman Sergio Marchionne commented that the date
that had been driving the deal had never originated from Fiat but came from elsewhere, i.e.,
the Auto Task Force and/or Department of the Treasury.

Do you believe that the Indiana pension funds were able to get a fair hearing from the
appellate courts in your case? If not, why not?

The failure of due process in this case occurred at all levels of the judicial system, hence the
reason we have a Writ before the US Supreme Court seeking that the High Court take a
position on what we feel would be, should it remain uncorrected, a dangerous precedent.

For two hundred years there has been “absolute priority™ of claims in bankruptey until the
Chrysler case. Setting aside that essential concept of bankruptcy law, even at a time of
financial crisis, solves nothing but induces uncertainty. Law is not made for the best of times
but for the times of crisis.

In the opinion offered by the 2™ District US Court, it was stated that “Indiana pensioners
raise interesting and vexing questions regarding the Constitutional appropriateness of the
Treasury Secretaries actions...” regarding the distribution of Troubled Asset Recovery
Program funds to the automakers. The court then explains that while some court should rule
on this issue, it opted not to by ruling that the Indiana pensioners did not demonstrate
“standing” in the case. Lack of standing, in the court’s opinion, occurred because the [ndiana
pensioners never proved under any other bankruptcy outcome that they would receive more
than $.29 on the dollar. It remains the Pensioners’ claim that they were never afforded the
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opportunity to prove otherwise due to the artificially expedited nature of the bankruptcy
proceedings (see answer to #5, above).

‘What improvements to the Bankruptcy Code could you suggest to help ensure that
secured creditors’ abselute priority under the code is better respected by debtors, the
courts and other participants in the bankruptcy process?

The error is not in the code. The error is in the court’s lack of support for the code. Absolute
priority and a uniform method of valuation for all classes of creditors in a bankruptey are
long established but now, apparently, ignored concepts.

Do you think the White House’s and the Auto Task Force’s participation in the
Chrysler bankruptcy yielded a just result for anyone concerned? If uot, why not?

It is impossible for me to discern a just result in the outcome at this point in time. However,
it is easy to see the preferred treatment of a “political” class or group, the United Auto
Workers and Fiat, the foreign automaker. Ironically, it was other classes of unionized
workers (retired teachers union members and Indiana’s State Police retirees, among others)
who were disadvantaged immediately by the actions taken to benefit the Administration’s
politically preferred groups.

‘What are the loug-term ramifications of the precedents laid down by the Chrysler and
GM Dbankruptcies for Indiana’s decisions over how and where to invest its pension fund
monies?

Indiana’s investment policy statements are being reviewed and redrafted to avoid purchasing
the debt of those manufacturing/service tirms that have received bailout moneys from the
federal government. Our decision is not based on a theory or hypothetical concept but on
the proven fact that such investments have now become, due to the politicization of the
process, too risky.

‘What are the long-term ramificatious of these cases for the Indiana Treasury’s ability
to make successful state and municipal bond offerings?

Indiana’s State Treasurer’s office does not issue bonds but is solely an investment office.
More broadly stated however, the impact of the case may actually benefit the offerings of
Indiana state government because of the demonstrated position to act according to the rule of
law even when it is seen as political disadvantaged to do so. In several recent discussions
with rating agencies the state was cited for standing up for bondholder’s rights.

Do you believe that these precedents send equally troubling messages to other investors
— such as other pension funds, Chiua and other foreign investors?

Markets crave stability. They thrive based on consistency. The market works best not when
the expectations are, to use the sports metaphor, consistent singles, not occasional home runs.



12.

13.

14,

15,

255

Throwing away long established bankruptcy protections will have a deleterious eftect for
some time. [t is not inconceivable to wonder if foreign investors are beginning to ask, “If the
terms ‘secured creditor” or ‘absolute priority’ have no meaning, do the words ‘good faith and
credit of the United States Treasury” still have meaning?” It is not impossible to imagine
foreign investors wondering, “If the US government will act in such a way toward Indiana
pensioners and retirees, why should I think they will honor the debt owed to a foreign nation
if the financial crisis continues?” Admittedly, that is a concerning thought, but those markets
that are driven best by consistency and stability, react to speculation and emotion. The equal
application of the rule of law trumps emotion. Indeed, that’s why it should be applied in time
of emotional crisis.

Are the messages equally bad for other bond or secured debt issuers — such as the
United States or corporations trying to avoid insolvency?

As stated in #4 above, the effect of the misuse of bankruptcy law here can have no good
outcome as it will; a) cause businesses to pay more in interest cost, b) cause American
investment dollars to flow to other markets where the rules are not being arbitrarily re-
written, and ¢) cause institutional investors to seek other investing options,

Do you believe the Obama Administration has shot itself in the foot with these cases as
it confronts the need to finance the massive U.S. debt it is accumulating?

Interest rates will rise as the perception of risk is seen to increase. The possibility that
absolute priority is not really “absolute” and/or the rigk that the government will arbitrarily
and conveniently change rules to its benefit are stunning messages to send to the
marketplace. Perhaps the greatest but clearly non-definable uncertainty that now exists is
“will the administration do this again in other industries and thus add even more debt to the
balance sheet?”

If the U.S. has to offer higher interest to be able to sell its bonds to China and other
investors, couldn’t that drive up our future debt burden even further?

Debt builds debt. Though it is slightly an aside from the issue at hand, the +$12 trillion
national debt levels now being seen are virtually an impossibility to repay. That is not
conservative vs. liberal rhetoric nor is it Republican vs. Democrat thinking. [t [S, pure
mathematics. In the entire history of man it is estimated that $60 trillion of wealth has been
created. To repay $12 trillion of debt requires far more than $12 trillion in wealth be created
and taxes that pay off government debt result only from the creation of wealth. The
possibility that the United States can generate in the next 20 years the equivalent of all wealth
ever created by mankind in all the centuries prior to this is pure sophistry.

How fair do you think the Auto Task Force’s decision has been for Indiana auto plants
and dealerships?
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Respectfully, I'm not qualified to answer this question as “fairness” is something that must
be judged (in the framework of the question) vs. how other non-Indiana auto plants and
dealerships have been treated.
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RESPONSE TO POST-HEARING QUESTIONS FROM JOHN J. FITZGERALD, PRESIDENT,

FITZGERALD AUTO MALLS

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on the Ramifications of Auto Industry Bankruptcies, Part ITI
July 22, 2009

John J. Fitzgerald, President, Fitzgerald Auto Malls

Questions from the Honorable Steve Cohen, Chairman

1.

Since July 22, 2009, has there been any further interaction between you or (to your
knowledge) other terminated automobile dealers and Geueral Motors aud Chrysler
to find nou-legislative solutions to ease the economic harm of dealership closures? If
s0, what was the result of these interactions?

As has been reported in the media, under the auspices of and at the request of several
leading Members of Congress, dealer representatives have met with representatives of
General Motors and Chrysler to find non-legislative solutions to ease the economic harm
of dealership closures. As of this writing (November 9, 2009), it is still too early to tell
whether these negotiations will result in a meaningful and fair non-legislative solution.
Since the details of the conversations are confidential, | am not in a position to divulge
anything beyond the fact that the discussions have taken place and that the dealer groups
have pushed for reinstatement of terminated GM and Chrysler dealers using fair and
objective criteria.

If there are any additional points you wish to make—by way of elaboratiug upon
your hearing testimouy or respouding to the testimony of the other wituesses —
please do so.

T would like to elaborate on the points T raised during the hearing as follows. The
Administration’s unelected, unaccountable, inexperienced and ill-advised Auto Task
Force made a series of missteps and miscalculations based on bad advice and used the
bankruptcy process to create the current dealer crisis. More than any other decision, the
Task Force’s decision to reduce GM and Chrysler dealer ranks, if not reversed, will most
likely be the cause of the slow death of Chrysler and perhaps GM that many predict. The
Task Force used hopelessly flawed criteria to make decisions atfecting the livelihoods of
tens of thousands of their fellow countrymen and have reacted with arrogance when we
have tried to bring this to their attention and to seek a mid-course correction based on
facts.

1t is clear to us that the White House Auto Task Force misunderstood the vitally
important role the dealerships play in the success of Chrysler and GM. Dealers should be
reinstated, either by the legislation we support or through a nonlegislative solution
worked out with GM, Chrysler, and the Task Force.

LDR/263929.1
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Tn this case, the failed management of GM and Chrysler, abetted by the Auto Task Force,
under the guise of Bankruptcy Code, needlessly extinguished profitable small businesses
that were neither failing nor in need of a government bailout. We believe that we arrived
in this position because the Auto Task Force received bad advice regarding the costs
associated with dealerships, the appropriate number of dealerships, the differences
between import-dominated States and domestic-dominated States, and the accuracy of
termination criteria such as Dealer Performance Scores and the Customer Satisfaction
Index.

The Task Force incorrectly believed GM and Chrysler could save substantial amounts of
money by shedding dealers through the bankruptcy process. The truth is that dealers
invest significantly in their businesses in the form of land and facilities, inventory and
working capital. Dealers are sources of revenue, not cost centers, for manufacturers. At
a minimum of $40,000 per year per tranchise, the manufacturer makes money from the
dealer over and above any revenue from the sale of cars, parts and services.

This reduction is also a problem because there are nearly two-domestic vehicles on the
road for every one-import vehicle. The Task Force made a glaring error in its analysis of
the marketplace by not focusing on Vehicles In Qperation (VIOQ). A principal reason for
dealers to exist is their mission to provide product support to the owners of that Brand’s
cars. Approximately, 90% of Dealer employees are devoted to service, parts, body shop
and used cars. Only about 10% of dealers’ employees sell new cars. This means that
150,000 of the jobs at stake here are necessary to support the cars already on the road.

1t should be clear to the Subcommittee that the Auto Task Force did not really consider
the different characteristics of your Districts and States when it called for radical
reductions in the number of Chrysler and GM dealers. The Task Force members
probably would have ignored the bad advice of its consultants if they had seen the R.L.
Polk data shown on the red and blue colored map I provided the Subcommittee depicting
the national distribution of import and domestic car registrations and on page 2 a state by
state breakout. (Attachment 1) By studying this map we can see that the proposed dealer
cuts in red States will inconvenience customers and open the door to the import brands.
By reducing service in the blue States the import advantage will grow even faster. Mr.
Bloom told you the best prospect for a new GM car is the current owner of a GM car.
That is not true if you reduce service to the current owners of GM cars. The best way to
ruin brand loyalty is to make service inconvenient for your current owner base.

CRDR has heard repeatedly that the Task Force made GM and Chrysler remodel their
dealer organization after Toyota. The problem is that most of the business for Toyota and
other Imports comes principally from the metro markets in nine states concentrated on
the East and West coasts. Ford, GM and Chrysler get most of their business from sixteen
states in the middle of the country, a land area that’s four times the size of the nine states
on the East and West Coasts. Arguably, to be competitive, you need four times the dealer
count, and those dealers must be smaller to fit the markets they serve. Incredibly, after
the proposed cuts, there will be fewer Domestic than Import dealers, approximately 9,600
Domestics, 9,900 Imports (some are duals.) (See Attachment 2} These terminations are
closing the door for a Domestic comeback on the East and West coasts (See Attachments
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3&4), while opening the door to Tmports rising across the center of the country. This is
why many knowledgeable experts now believe that GM and Chrysler will fail. In
addition, losing over 100,000 jobs unnecessarily at this time is an outrage.

One of the more egregious mistakes committed by the Auto Task Force was believing the
GM and Chrysler management when they said that they could select dealers for
termination using fundamentally flawed dealer sales performance criteria and Customer
Satisfaction Index (CSI) data. For example, some of the sales performance data rely on
how a dealer performs compared to his/her state average. But, this can be very
misleading due to the many differences between rural and metropolitan markets (See
Attachment 5.) They are not valid indicators of effectiveness in new auto sales. The use
of CSI scores should not have been a major factor in determining whether our dealerships
should continue. The Auto Task Force was misled into believing that CSI is an accurate
predictor of future success and viability. I am hopeful that the Subcommittee will
recognize that it is well-documented that GM and Chrysler CST scores have been
manipulated by factory and dealer employees to the extent that they are meaningless. Tt
is outrageous to use this data as termination criteria. (See Attachment 6)

It is even more outrageous that any dealers were terminated because as Mr. Press said
(Automotive News, October 26, 2009), “Fewer dealers mean fewer sales.” People with
experience in auto manufacturing and retailing would not have made these mistakes and
they would not have appointed a Chairman and board of directors at GM and Chrysler
with no automotive manufacturing experience. If this is not fatal the failure to provide a
captive finance company might indeed be fatal. No manufacturer in the last 50 years has
been successful in the US market without a captive finance company to support its
dealers. The GMAC bank might be good for Cerberus but its independence will not be
good for Chrysler or GM. Keep in mind, dealer floor plan providers have to advance 95%
to 99% of sticker price (MSRP) on new cars that will eventually only sell for 80% to 90%
of sticker price. How will Treasury feel about that? The bottom line is that we should
have listened to Mom when she told us, “experience is the best teacher.”

Questions from the Honorable Trent Franks, Ranking Member

1.

Have any of you been able to discern any logical business principle upon which
Chrysler, GM or the Auto Task Force determined which dealers to keep and which
to let go?

We believe the business plan used in the bankruptcy court regarding dealers was a
sophistry.

We have been unable to discern any logical business principle upon which Chrysler, GM,
or the Auto Task Force determined which dealers to keep and which to let go. As noted
in my testimony and answers provided to the Subcommittee, the companies relied on
fundamentally flawed criteria in many cases and the Task Force was misled as to whether
dealers actually cost money to the manufacturers. Finally, Mr. Press has admitted
publicly that he did not want to terminate dealers but the Task Force demanded the cuts.
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If the termination of dealers was not based on any legal or economic principle,
wasn’t it simply based on politics?

Tn my opinion the terminations were the result of awful advice and the decisions of
leaders that lacked the experience to know they were getting awful advice. However, T do
know that profitable and economically viable dealers throughout the Nation were
terminated in violation of state franchise laws and this represented a misguided decision
by the companies and the Auto Task Force. I am not in a position to offer an opinion as to
whether the dealer terminations were “simply based on politics” as you use politics but
certain GM and Chrysler Field Managers disposed of certain dealers they did not like.

We are grateful that both HB2743 and S1304 have received by partisan support.

Is it true that Chrysler asked for debtor-in-possession financing to help repurchase
inventory from terminated dealers, in light of the fact that the dealers were forced
to close in such a short time period?

1 do not know.

Is it trne that the Treasnry Department objected to such assistance?
I do not know.

If so, do you know why Treasury objected to helping the dealers?
See above.

Couldn’t the Obama Administration have used some of the billions of dollars in
federal loans it forgave these compauies to help terminated dealers with their
economic hardships?

As a representative of the Committee to Restore Dealer Rights, it is important to me to
stress that our legislative effort has been predicated on the notion that it would cost
nothing to the taxpayer to reinstate the terminated Chrysler and GM dealers. Note that
H.R. 2743 and S. 1304 are silent on compensation. Bringing our dealerships back on line
would come at no cost and would generate substantial new revenues for federal, state,
and local coffers. In any event, it is clear that if the Obama Administration wanted to
find funding to support the dealers whose economic rights and property rights were
eviscerated by the Bankruptey Court and the Auto Task Foree, it could do so.

Wouldn’t that have been a case of the Admiuistration actually helpiug Maiu Street
instead of Wall Street and other Big Money interests?

If dealers received compensation, it would have helped Main Street. But I must repeat
that the CRDR legislation does not seek compensation or a bailout of any kind. Restoring
dealers would not cost the taxpayer or GM and Chrysler anything and would improve
their chances of returning to independent profitability.
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‘Wonldn’t that have helped to preserve or “transition” small business jobs, instead
of just wiping them out?

T am not in a position to know how hypothetical compensation would have been
structured or spent. Tt is clear, though, that reinstatement (which costs nothing) would
have been and still is the best way to preserve 169,000 jobs.

Is it true that many dealers are being left with millions of dollars of debt in
inventory, infrastructure, and single-use facilities that can result in personal
bankruptcy?

T have heard anecdotes suggesting that many dealers are, in fact, being left with millions
of dollars of debt in inventory, facilities, real estate, and personal guarantees and that they
face personal bankruptcy.

What is the Auto Task Force doing to make sure that these hard-working small
business people do no worse in their cases than the GM, Chrysler and the UAW did
in the auto company bankruptcies?

1 do not know of any decision or action taken by the Task Force that has benefited
dealers. However, the Auto Task Force is a complete mystery to me. Your question is
better aimed at them. 1 would be interested to know more about what the Task Force is
doing. Sunlight is the best disinfectant.

Is it true that the Auto Task Force has argued that having more dealers causes
pressure for price-cuttiug vehicles, and that it used that as a ratiouale for
terminating dealers?

Tt is unclear to me whether the Task Force has made that argument, primarily because the
Task Force would not meet with our Committee other than an abrupt 12-minute meeting
with Mr. Bloom, who spoke for 10 minutes of the 12 minutes. | believe competition is
good for America. It is the American way. The dealers and their people that were cut are
great competitors because they had to be to survive the worst recession since the Great
Depression.

What do you think of that theory?
1 think reliance on that theory reflects the Task Force’s inexperience.

If, in fact, the Task Force has argued that having more dealers causes pressure for price
cutting vehicles and used that as a rationale for terminating dealers, it would reflect a
fundamental misunderstanding of the dealer’s role in supporting the manufacturers.
Further, if that is the case, it is scary that so much power could be given to such
inexperienced individuals.

As I noted in an answer to Chairman Cohen’s Question for the Record #2, dealers are
critical to servicing the existing cars on the road and play an important role in whether a
consumer will purchase from the same manufacturer again. By inconveniencing millions
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of consumers, putting aside pricing, the Task Force’s reductions will have lessened the
demand for GM and Chrysler vehicles and opened the door for the imports to take further
hold.

Manufacturers through the manipulation of rebates and incentives determine the retail
pricing of cars. (Please see attachments 7 and 8.} Keep in mind that dealers pay 95% to
99% of sticker price to the manufacturer before the car is even shipped from the factory.
Cars actually sell for much less than that, after rebates and incentives are deducted from
the sticker price to arrive at the transaction price. Currently, the manufacturer keeps
almost all of the revenue from the sale of a new car.

In 2008, GM paid $2,266 more per car than Toyota in incentives to reduce transaction
prices to levels that would sell cars. This is because so few of GM’s cars are
recommended by Consumer Reports while nearly all of Toyota’s cars receive Consumer
Report’s recommendation. Troy Clark, then President of GM, told the Washington Post
last summer that the new Chevrolet Malibu brought $3,500 more revenue to GM than the
previous Malibu. The ditterence was from $16,500 to $20.000. The new Malibu is
recommended in Consumer Reports while the previous model was not. Improving
product quality is the only way GM can increase the price of its cars. Ford has increased
prices over $1 billion this year because so many of their cars are recommended in
Consumer Reports. Product quality has a much greater effect on transaction prices than
dealer price competition (See Attachment 9&10.)

Do you think it was the Administration’s role to help GM and Chrysler charge more
for their cars than to assure that consumers could pay the lowest possible price for
cars during this recession?

No.
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RESPONSE TO POST-HEARING QUESTIONS FROM JIM TARBOX, PRESIDENT,
TARBOX MOTORS, INC.

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on the Ramifications of Auto Industry Bankruptcies, Part I11
July 22, 2009

Jim Tarbox, President, Tarbox Motors, Inc,

Questions from the Honorable Trent Franks, Ranking Member

1.

Have any of you been able to discern any logical business principle upon which
Chrysler, GM or the Auto Task Force determined which dealers to keep and which to
let go?

None- whatsoever

If the termination of dealers was not based on any legal or economic principle, wasn’t it
simply based on politics?

Politics, personalities & retribution

Is it true that Chrysler asked for debtor-in-possession financing to help repurchase
inventory from terminated dealers, in light of the fact that the dealers were forced to
close in such a short time period?

T understand it this way, only with what T read

Is it true that the Treasury Department objected to such assistance?

T understand it this way, only with what I read

If so, do you know why Treasury objected to helping the dealers?

| have no idea whatsoever

Couldn’t the Obama Administration have used some of the billions of dollars in federal
loans it forgave these companies to help terminated dealers with their economic
hardships?

Most definitely

‘Wouldn’t that have been a case of the Administration actually helping Main Street
instead of Wall Street and other Big Money interests?



275

Most definitely

8. Wouldn’t that have helped to preserve or “transition” small business jobs, instead of
just wiping them out?

Absolutely

9. Isit true that many dealers are being left with millions of dollars of debt in inventory,
infrastructure, and single-use facilities that can result in personal bankruptcy?

Yes

10. What is the Auto Task Force doing to make sure that these hard-workiug small
business people do uo worse in their cases than the GM, Chrysler and the UAW did in
the auto company bankruptcies?

Nothing, absolutely nothing

11, Is it true that the Auto Task Force has argned that haviug more dealers causes pressure
for price-cutting vehicles, and that it used that as a rationale for terminating dealers?

Yes
12. What do you think of that theory?
I think it is flawed.
13. Do you think it was the Administratiou’s role to help GM and Chrysler charge more for
their cars than to assure that consumers could pay the lowest possible price for cars

during this recession?

No, but that is exactly what happened.
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RESPONSE TO POST-HEARING QUESTIONS FROM GREG WILLIAMS, PRESIDENT,
HUNTINGTON CHEVROLET, INC.

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on the Ramifications of Auto Industry Bankruptcies, Part L11
July 22, 2009

Greg Williams, President, Huntington Chevrolet, Inc.

Questions from the Honorable Steve Cohen, Chairman

1. Have you or other minority automobile dealers had any further interactions with
General Motors or Chrysler concerniug the specific concerns of miuority dealers with
respect to dealership termination? If so, what was the result of these interactions?

I have been to Capitol Hill on numerous occasions and as a result we have been able to have
several Senators and Congressmen write letters to GM expressing that they come to the table and
negotiate some sort of settlement with us, the result is that GM and Chrysler is negotiating with
our representatives. There is a gag order on those negotiations so we don't know what’s going
on. I would very much appreciate if you would keep the pressure on them to make this right by
us.

2. If there are any additional points you wish to make—by way of elaborating upon your
hearing testimony or responding to the testimony of the other witnesses — please do so.

GMAC is coming back to congress for more money (5B) they should know that they should not
ask for any additional money unless they consider releasing the personal guarantees on the
minority dealers who borrowed money from them when they were a part of GM to buy out
General Motors stock. Now those dealers have no way to pay this money back, but are still being
held liable by GMAC.

Questions from the Honorable Trent Frauks, Ranking Member

1. Have any of you been able to discern any logical business principle upon which
Chrysler, GM or the Auto Task Force determined which dealers to keep and which to
let go?

I have not been able to discern any logical business principle upon which GM or Chrysler, or the
Task force determined which dealers to let go. T feel that in GM's case they knew that they had
an overabundance of dealers, and used this Bankruptcy to do what they would not have been able
to do otherwise. They used this moment to also rid themselves of anyone who may have been
outspoken or questioned them.
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2. If the termination of dealers was not based on any legal or economic principle, wasn’t it
simply based on politics?

Yes, the Administration could have used a miniscule amount of the funds to help these dealers
rather than allowing us to die a horrific death for no reason.

3. Isit true that Chrysler asked for debtor-in-possession financing to help repurchase
inventory from terminated dealers, in light of the fact that the dealers were forced to

close in such a short time period?

Most of the Dealers are being left with Millions of dollars of Debt along with the possibility of
financial ruin or bankruptcy.

4. Is it true that the Treasury Department objected to snch assistance?

No response was submitted by the witness

h

. If so, do yon know why Treasnry objected to helping the dealers?

No response was submitted by the witness

(=2}

. Couldn’t the Obama Administration have used some of the billions of dollars in federal
loans it forgave these companies to help terminated dealers with their economic
hardships?

No response was submitted by the witness

~

. Wouldn’t that have been a case of the Administration actually helping Main Street
instead of Wall Street and other Big Money interests?

No response was submitted by the witness

8. Wouldn’t that have helped to preserve or “transition” small business jobs, instead of
just wiping them out?

No response was submitted by the witness

=

. Is it true that many dealers are being left with millions of dollars of debt in inventory,
iufrastructure, and single-nse facilities that cau result iu personal baukruptcy?

No response was submitted by the witness
10. What is the Auto Task Force doing to make sure that these hard-working small

business people do no worse in their cases than the GM, Chrysler and the UAW did in
the auto company bankruptcies?
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No response was submitted by the witness

11. Is it true that the Auto Task Force has argued that having more dealers causes pressure
for price-cutting vehicles, and that it used that as a rationale for terminating dealers?

No response was submitted by the witness

12. What do you think of that theory?
No response was submitted by the witness

13. Do you think it was the Administration’s role to help GM and Chrysler charge more for
their cars than to assure that consumers could pay the lowest possible price for cars

duriug this recession?

No response was submitted by the witness
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POST-HEARING QUESTIONS SUBMITTED TO ROBERT G. KNAPP,
PRESIDENT, KNAPP CHEVROLET*

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on the Ramifications of Auto Industry Bankruptcies, Part IIT
July 22, 2009

Robert G. Knapp, President, Knapp Chevrolet

Questions from the Honorable Trent Franks, Ranking Member

1. Have any of you been able to discern any logical business principle upon which
Chrysler, GM or the Auto Task Force determined which dealers to keep and which to
let go?

2. If the termination of dealers was not based on any legal or economic principle, wasn’t it
simply based on politics?

3. Isit true that Chrysler asked for debtor-in-possession financing to help repurchase
inventory from terminated dealers, in light of the fact that the dealers were forced to
close in such a short time period?

4. Is it true that the Treasury Department objected to such assistance?

5. If so, do you know why Treasury objected to helping the dealers?

6. Couldu’t the Obama Administration have used some of the billious of dollars in federal
loans it forgave these companies to help terminated dealers with their economic

hardships?

7. Wouldu’t that have been a case of the Administration actually helping Main Street
instead of Wall Street and other Big Money interests?

8. Wouldu’t that have helped to preserve or “transition” small business jobs, instead of
just wiping them out?

9. Isit true that many dealers are being left with millions of dollars of debt in inventory,
infrastructure, and single-use facilities that can result iu personal baukruptcy?

10. What is the Auto Task Force doing to make sure that these hard-working small
business people do no worse in their cases than the GM, Chrysler and the UAW did in
the auto company baukruptcies?

1

—

Is it true that the Auto Task Force has argued that haviug more dealers causes pressure
for price-cutting vehicles, and that it used that as a rationale for terminating dealers?

12. What do you think of that theory?
13. Do you think it was the Administration’s role to help GM and Chrysler charge more for

their cars than to assure that consumers could pay the lowest possible price for cars
during this recessiou?

*The Subcommittee did not receive a response to their post-hearing questions from this wit-
ness before the printing of this hearing.
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LETTER FROM MICHAEL J. ROBINSON, VICE PRESIDENT AND
GENERAL COUNSEL OF NORTH AMERICA, GENERAL MOTORS COMPANY

E MICHAEL J. ROBINSON
GMNA Vice President & General Counsef

General Motors Company
Mail Code 482-C25-A36
300 GM Renaissance Center
P.0. Bax 300

Detroit, MI 48265-3000
Tel 313-665-4874

Fax 248-267-4365

July 30, 2009

IAG 102009
The Honorable Stephen 1. Cohen
Chairman, Subcommittee on Commerecial and Administrative Law
Committee on the Judiciary
United States House of Representatives
1005 Longworth House Office Building
Washington, DC 20515

Dear Mr. Chatrman:

During the hearing you chaired last week on the ramifications of auto industry bankruptcies,
a number of the witnedses testifying on the second panel made incorrect statements about
General Motors Company and our activities regarding our auto dealers. I would like to take
the opportunity ta correct the record regarding two of the statements.

The first statement concerns the number of African American auto dealers that will remain
with General Motors Company after the restructuring of our dealer network. During your
questioning, Gregory Williams, Dealer Operator of Huntington Chevrolet, stated that less
than 20 African American dealers would remain at General Motors Company. He also implied
that African American dealers were disproportionately affected by the restructuring. With
due respect to Mr. Williams, he is wrong. :

Throughout cur network restructuring, GM worked to ensure that our minority dealer
population was not unfairly impacted. In fact, the proportion of African American dealerships
representing GM's continuing brands remains the same. The number of African American
dealer operators who will remain with GM is 30, and they own 36 dealerships. In addition,
another eight African American dealer operators are Saturn, Saab or HUMMER dealers who
will eontinue to own and operate their 12 dealerships under new brand ownership. As you
know, GM is attempting to sell these brands to another owner.

I can assure you that we recognize the contributions of our minority-owned dealerships as a
vital part of our business. General Motors was the first U.S. automaker to initiate a
structured minority dealer initiative in 1972. Although we have had some significant
challenges with the changing automotive landscape since that time, one thing remains the
same — and that is our commitment to the development, growth, and profitability of our
minority deaters. That commitment is integrated in our Minority Dealer Development
program and reinforced by the support from GM’s leadership.
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The Honorable Stephen I. Cohen
July 30, 2009
Page 2

The second statement was included in hoth the written and oral statement of Jack Fitzgerald,
Owner/Dealer of Fitzgerald Auto Malls. Mr, Fitzgerald stated that “GM and Chrysler are
leaving their dealers out to dry regarding product liability.” The fact is GM is continuing to
indemnify both our wind down and participation dealers regarding product liability claims
concerning GM vehicles. GM continues to support our dealer partners, and our produets and
bankruptey did not change this treatment.

Thank you for the opportunity to correct the record. We appreciate your interest in and
support of African American dealers.

Regards,

MdJR:en



