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MIDNIGHT RULEMAKING:
SHEDDING SOME LIGHT

WEDNESDAY, FEBRUARY 4, 2009

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 11:10 a.m., in
room 2141, Rayburn House Office Building, the Honorable Steve
Cohen (Chairman of the Subcommittee) presiding.

Present: Representatives Cohen, Watt, Maffei, Franks, Coble,
Issa, Smith, and King.

Mr. CoHEN. This hearing of the Judiciary Committee’s Sub-
committee on Commercial and Administrative Law will now come
to order.

Without objection, the Chair will be authorized to declare a re-
cess of the hearing.

I would like to begin by welcoming everyone to the first hearing
of the Subcommittee in the 111th Congress. In particular, I wish
to extend warm regards to the Ranking Member of the Sub-
committee, Mr. Franks, who I look forward to working with. Pretty
much look forward to working with all the Members of the Sub-
committee on both sides of the aisle. And would like to be wel-
coming our new Member, Mr. Maffei, who is not here yet.

I will now recognize myself for a short statement.

Despite the fact that many aspects of the Bush administration
were winding down operations after the November 4, 2008 election,
administrative agencies were ramping up their rulemaking.

A flurry of regulatory activity went on between the November
presidential election and inauguration day, with the former Admin-
istration attempting to make a final impact.

This midnight regulation period is a time without political ac-
countability, where controversial actions will not cost the Adminis-
tration’s party votes.

Under the cover of darkness, the Bush administration used the
midnight regulatory period to promulgate numerous regulations
that run counter to statutory mandates and the public interests.

Other Administrations, Democrat, as well, have done the same,
and each are wrong.

Midnight rulemaking has been criticized as an effort of an out-
going Administration to tie the hands of the next Administration.
While the tactic of flooding the Federal Register at the end of an
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Administration has been used by Presidents of both parties, these
regulations recently experienced through this Bush administration
have been particularly troubling.

I have both procedural and substantive concerns about the Bush
administration’s use of midnight rulemaking. Regulatory experts
across the political spectrum agree that the hurried process of mid-
night rulemaking leads to inherently flawed policy.

During the end of the Bush administration, agencies reportedly
cut corners and administrative procedure by rushing regulations
through the system without proper regulatory review.

In the case of many of the most significant rules, the public com-
ment period was abridged. Significant public comments were ig-
nored, and acceptable rulemaking practices were tossed aside.

The Administration’s desire to make it more difficult to revoke
controversial rules led to other questionable tactics.

In an effort to ensure that the rules would go into effect prior
to inauguration day, the Administration reportedly categorized sev-
eral significant rules as minor, as opposed to major, so that their
effective dates would be 30 days after publication in the Federal
register rather than 60 days.

A memo issued by then White House Chief of Staff Joshua
Bolton in May 2008 announced the end of midnight regulations,
stating that except in extraordinary circumstances, final regula-
tions should be issued no later than November 1, 2008.

Nevertheless, the Bolton memorandum was brushed aside by the
Bush administration, and dozens of controversial regulations went
well beyond that deadline.

These included regulations on the environment, civil rights,
workplace safety, opportunities to study medical marijuana, abor-
tion rights, regulatory preemption, and online gambling.

Instead of implementing midnight regulations only in extraor-
dinary circumstances, midnight regulations were used as parting
gifts to favorite industries of political interests.

As several of our witnesses will recount today, the impact of mid-
night regulations on individuals, businesses, workers, science and
the environment is profound.

When regulations jeopardize public health, safety and welfare,
Congress has a duty to respond. This hearing today will explore
whether the Congressional Review Act, the appropriations process
or an approach like Mr. Nadler’s legislation, H.R. 34, is the best
way to proceed.

Although we are transitioning to a new era, Congress and the
American people have an obligation to examine and rectify wreck-
age left behind by the Bush administration, including those egre-
gious midnight regulations.

For the comfort of the minority party, I want them to know that
I plan to introduce and will introduce into the record, without ob-
jection, a statement from a very much nonpartisan and, I think,
conservative group, the Competitive Enterprise Institute, that spe-
cifically requests that all of our actions look in a bipartisan manner
toward this Administration and future Administrations and makes
sure that what is good for the goose is good for the gander.

And I certainly concur in that and would like to enter the Free-
dom Works letter of February 3 into the record, as well as a state-



3

ment from Earth Justice, that was asked to be a witness, but was
unable to be included in our list of witnesses, and include its state-
ment, with unanimous consent, into the record.

[The information referred to follows:]
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Thank you Chairman Cohen, Ranking Member Franks, and Members of the Committee
for holding this important oversight hearing today. On behalf of Earthjustice, we
appreciate the opportunity to submit, for the record, written testimony about the
widespread environmental damage that will be caused by the Bush administration’s so-
called “midnight regulations” if Congress and the new administration do not undo or
overturn these actions.

Earthjustice is a non-profit public interest law firm dedicated to defending the right of all
people to a healthy environment and to protecting the magnificent places, natural
resources, and wildlife of this earth. We bring about far-reaching change by enforcing
and strengthening environmental laws on behalf of hundreds of organizations, coalitions
and communities. Founded in 1971 as the Sierra Club Legal Defense Fund, every year
Earthjustice represents, without charge, hundreds of public interest clients, large and
small, in order to reduce water and air pollution, prevent toxic contamination, safeguard
public lands, and preserve endangered species and wildlife habitat.

We hope to draw the Committee’s — and the Congress’ — attention to some of the “worst-
of-the-worst” of the midnight, anti-environmental regulations adopted by the Bush
administration. These rule changes are unnecessary and unwise policy give-aways to
various polluting industries that will, if not reversed, increase the devastation of one of
the country’s most diverse ecosystems and home to generations-old Appalachian
communities, threaten already imperiled species, increase air and water pollution, and
threaten public health now and for generations to come.

Destroyving Appalachian Streams

One of the most environmentally destructive end-of-administration rulemakings is the
effective repeal of the Stream Buffer Zone Rule, a 1983 regulation that has long
prohibited surface coal mining activities from disturbing areas within 100 feet of



permanent and seasonal streams unless there will be no adverse effect on water quality or
quantity. The new rule, finalized and published in the Federal Register on December 12,
allows coal companies to place massive valley fills and waste impoundments directly into
streams — thereby removing the “buffer” from the Buffer Zone rule, and doing so

especially for those coal mining activities that are the most damaging to streams.

For years, federal agencies have looked the other way as the coal industry has been
allowed to blast away the tops of mountains to reach thin seams of coal in an extremely
destructive form of strip mining known as mountaintop removal. Already, mountaintop
removal mining has flattened more than 500,000 acres of forested land in Appalachia and
permanently buried 2,000 miles of streams, destroying sources that feed drinking water
supplies and support fish and other aquatic life. This damage was done by coal mining
companies in defiance of the Stream Buffer Zone Rule, which required a safety zone
around streams to prevent this very kind of activity.

The Stream Buffer Zone was issued during the Reagan administration to implement the
1977 Surface Mining Control and Reclamation Act, which directs federal agencies to
“minimize disturbances and adverse impacts of the [coal mining] operation on fish,
wildlife, and related environmental values, and achieve enhancement of such resources
where practicable.” 30 USC § 1265(b)(24). The Bush administration’s new rule allows
coal companies to ignore the 100’ buffer and dump their waste right on top of streams, as
long as they try to “minimize” the harm caused.

Before the rule could be finalized in the waning days of the Bush administration, the
Environmental Protection Agency (EPA) had to give its approval to the change the
Interior Department’s Office of Surface Mining (OSM) was advocating. This is because,
under the federal surface mining statute, EPA must give its written concurrence to any
strip mining regulation that could affect water quality. When it enacted this section of the
strip mining law, Congress was concerned about direct or even potential conflicts
between air or water quality standards and mining activities allowed by OSM, and it
believed that the EPA concurrence procedure would be used to prevent such conflicts.
The 1977 House Report contains a section entitled “Relation of H.R. 2 to Other Laws”
that states, in relevant part:

The committee felt that the requirement for the Secretary of the Interior to obtain
the concurrence of the Administrator of the Environmental Protection Agency is
necessary to insure that any environmental requirement of this act is consistent
with the environmental programs and authorities of EPA and, in particular, those
programs authorized under the Clean Air Act. as amended, and the Federal Water
Pollution Control Act, as amended. Specifically, the Secretary must obtain the
Administrator’s concurrence in the coal surface mining regulations and
requirements under the environmental protection and State program approval

Testimony of Earthjustice

Subcommittee on Commercial and Administrative Law, House Judiciary Committee
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provisions of the bill, as well as the final approval of any State program. The
EPA has been directed by the Congress to insure the environmental well-being of
the country. EPA has established water quality standards, air quality standards,
and implementation and compliance requirements for the coal mining and
processing industry, and issues permits to the industry to insure appropriate
pollution abatement and environmental protection. The committee concluded that
because of the likeness of EPA’s abatement programs and the procedures,
standards, and other requirements of this bill, it is imperative that maximum
coordination be required and that any risk of duplication or conflict be minimized.
H. Rep. No. 218, 95™ Cong., 1% Sess. 142 (1977) (emphasis added).

The gutting of the Stream Buffer Zone clearly implicated the Clean Water Act: OSM was
proposing to delete the “no adverse effect” test contained in the 1983 rule as well as
eliminate the 100-foot buffer to allow valley fills and other waste disposal to occur
directly in and on top of the streams. Therefore, EPA concurrence was required. But to
give its written concurrence, EPA had to determine that removing the buffer from the
Stream Buffer Zone would not violate the Clean Water Act — a factual and legal
conclusion that EPA should have found difficult to make since the agency’s own studies
show massive water quality violations downstream from heavily mined sites containing
waste disposal fills and impoundments.

One of the more recent studies, conducted last summer by EPA Region 3, showed
significant downstream water quality impairments in the surveyed area. This in-depth
monitoring study by EPA staff clearly showed that coal mining operations in southern
West Virginia watersheds are “strongly related to downstream biological impairment,”
including diminished biodiversity that otherwise characterizes unmined A ppalachian
streams and pronounced adverse effects on stream chemistry. ' The authors concluded
that “[t]he severity of the impairment rises to the level of violation of water quality
standards (WQS) when states use biological data to interpret narrative standards.””

! Gregory J. Pond et al., Downstream Effects of Mountaintop Coal Mining: Comparing Biological
Conditions Using Family- and Genus-Level Macroinvertebrale Bioassessment Tools, 27T N. AM.
BENTHOL. Soc¢’Y, 717-37 (July 8. 2008) (emphasis added).

? For a review of state standards, see, e.g. TuNN. COMP. R. & REGS, 1200-4-3-.003(3)(g) (2008) (“The
watcrs shall not contain substances or a combination of substances ... which, by way of cither dircct
exposure or indirect exposure through food chains, may cause death, disease, behavioral abnormalities,
cancer, genelic mulations, physiological malfunctions (including malfunctions in reproduction), physical
deformations, or restrict or impair growth in fish or aquatic life or their offspring.”); W. VA. CODER. 47-2-
3.2i (2008) (“no significant adverse impact to the chemical, physical, hydrologic, or biological components
of aquatic ccosystems shall be allowed™); 401 Ky. ADMIN. REGS. 5:031 §§ 2(1)(d), 4(1)(f) (2008) (“Surfacc
waters shall not be aesthetically or otherwise degraded by substances that: ... |i|njure, are chronically or
acutely toxic to or producc adverse physiological or behavioral responses in humans, animals. fish and
other aquatic life...” and “|t]otal dissolved solids or specific conductance shall not be changed to the extent
(hat (he indigenous aquatic comununity is adverscly alfccted.”).
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This study actually won an EPA award for excellence. But in the end, EPA ignored the
study’s “excellent” findings — and its legal responsibilities under the Clean Water Act —
in order to rubberstamp OSM’s final changes to the stream buffer rule. Then-EPA
Administrator Stephen Johnson also ignored the views of coal state Governors Phil
Bredesen of Tennessee and Steven Beshear of Kentucky, as well as Kentucky Attomey
General Jack Conway, and members of Congress including Representatives Ben
Chandler and John Yarmuth all of whom wrote to Johnson asking him not to sign oft on
the repeal of the stream buffer zone rule. Given the adverse effects that valley fills and
other waste disposal caused by mountaintop removal clearly inflict upon water quality —
destroying all other uses and standards protected under the Clean Water Act — EPA
should not have concurred with the rule change.

The gutting of the Stream Buffer Zone rule, as disturbing as it is in its own right, is the
culmination of a series of regulatory actions by the Bush administration aimed at
subordinating protections for the nation’s waters and ecosystems to the interests of big
coal, clearing the way for expansion of mountaintop removal, the most intrusive

and destructive of all mining practices. For example, in 2002 EPA and the U.S. Army
Corps of Engineers repealed a 25-year-old Clean Water Act regulatory prohibition on
dumping waste material in streams in an attempt to stop citizen challenges to valley fills.?

Mountaintop removal coal mining is destroying streams, communities, and lives in
Appalachia at an alarming rate, in direct conflict with the provisions Congress enacted in
the 1970s to curb this type of extreme environmental abuse. According to one estimate,
mountaintop removal mines involved forty-four permits covering 9,800 acres throughout
the 1980s, yet in a nine-month period in 2002 alone, federal and state agencies issued
permits for mountaintop removal mines to flatten and destroy an area covering 12,540
acres.* Mountaintop removal and other large scale surface mining operations already
have been authorized by permitting authorities to destroy nearly 2,000 miles of
Appalachian streams and more than 1,000 square miles of forested mountain terrain.
Indeed, according to the DELS issued with OSM’s proposed rule, without more stringent
environmental protections, more than 1000 miles of streams will be added to this toll by
2012. Valley fills will turn a huge area of this country — over 2200 square miles of a
unique, biologically diverse, forested, stream filled, mountainous region — into a barren
wasteland forever. Yet, instead of imposing more stringent regulations — or even just
enforcing the laws on the books — the Bush administration did the exact opposite,

3 Final Revisions to the Clean Water Act Regulatory Definitions of “Fill Material” and “Discharge of a Fill
Matcrial,” 67 Fed. Reg. 31129 (May 9. 2002).

4 Bums. Shirley Stewart (2005), “Bringing Down the Mountains: the Impact of Mowntaintop Removal
Surface Coal Mining on Southern West Virginia Communities, 1970-2004,” Ph.D. disscrtation, West
Virginia University.
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repealing longstanding environmental safeguards to facilitate the destruction of
Appalachia.

Weakening the Endangered Species Act

On December 16, 2008, the Fish and Wildlife Service and National Marine Fisheries
Services published new ESA rules to eliminate scientific oversight and scrutiny for many
actions of the federal government. Under the revised law, federal agencies will be
allowed to go forward with actions that may affect threatened or endangered species
without obtaining the review of the expert wildlife agencies to ascertain the full impacts
on the species.

The administration raced through this rule change by allowing only 30 days for public
comment, failing to do a full environmental analysis under NEPA, spending fractions of
minutes reviewing individual comments and failing to respond in any detailed or
meaningful way to the public concerns, and misrepresenting the rule as making
“relatively minor procedural changes” in “some very narrow situations,” alleging that the
rule was only meant to given some guidance on the “thorny” problem of global warming.

This new rule strikes at the heart of the ESA: the duty imposed on all federal agencies to
ensure that their actions will not contribute to extinction. Consultation with federal
wildlife agencies is the mechanism for making sure that federal agencies heed this
mandate by: (1) making certain that the best available science is used; (2) serving as a
check on the action agencies as they advance their primary mission rather than protect
endangered species; and (3) developing alternatives and mitigation to protect species and
their habitat. Consultation has been the Act’s most effective and successful safeguard.
Some examples of where oversight by the wildlife agencies has proven essential include:

o NMFS found “overwhelming evidence” that three pesticides are likely to
jeopardize listed salmon and steelhead, including for 14 uses that EPA would
have approved unilaterally under self-consultation.

o The Services’ recent review of self-consultations under the national fire plan
revealed that the program has been a failure. Far fewer than half of the self-
consultations (19 out of 50) used the best available science. The shortcomings
included failing to identify the action, the impacted area, all endangered species,
and related projects also affecting the species. Eight of the self-consultations
failed to meet any of the criteria for a valid consultation.

o NMFS disagreed with the Bureau of Reclamation assertion that water withdrawals
from the Klamath River would not adversely affect endangered salmon, made a
jeopardy call, and imposed minimum flows for salmon migration.

Testimony of Earthjustice
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The midnight rule effects at least three key elements of ESA consultation: the threshold
for consultation, consultation with wildlife agencies, and global warming.

First, for decades, ESA consultation has been required for any federal agency action that
“may affect” a listed species or its critical habitat. This “may affect” threshold is an
integral part of the overall goal of the ESA to be precautionary in favor of species and
habitat protection; it is spelled out in the Act’s legislative history and codified in ESA
regulations adopted in 1986. In many respects, the midnight regulation jettisons this
“may affect” threshold and erects higher hurdles before a consultation will even be
required.

Among the new requirements, the agency would need to have “clear and substantial
information” showing that its action is an “essential cause” of effects to listed species and
these effects: are “more than just likely to occur,” are not uncertain, are capable of
meaningful identification and detection, can be considered in conjunction only other
actions that will occur in the particular area of the project. Another insidious affect of
these new rules is to undermine the ability to understand and mitigate the cumulative
affect of actions.

This is not a precautionary standard appropriate for deciding whether an action must
undergo consultation or can proceed without scrutiny. It introduces new concepts that
have no commonly accepted meaning and requires a level of scientific certainty and close
causal connection before species can receive the protection of consultation with the
experts. Now, such consultation will often not occur at all — particularly since the
determination will be made by agencies that may know little about the species at risk and
have other goals on their primary agenda. Contrary to the ESA’s direction, it puts the
judgment calls in the hands of the action agencies that do not have protecting species as
their missions, thus tilting the burden of proof against protecting species.

Second, even in instances where an action may adversely affect species of habitat, the
midnight rule authorizes agencies to proceed unilaterally without ESA consultations with
the wildlife agencies. The old regulations authorize informal consultations that can entail
informal give-and-take, but require the wildlife agencies to sign-off on potentially
harmful projects in writing using the best science. The new regulation allows agencies to
shut out the wildlife agencies even for actions that still require consultation under the new
higher thresholds. If the wildlife agency has not made its findings for a project within 60
days (with a possible 60-day extension), the other agency may go forward without
consultation, regardless of the potential impacts to species or habitat.

The ability to proceed unilaterally after 60 days might lead the action agency to minimize
the information provided and downplay the impacts.

Testimony of Earthjustice
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Third, the midnight rule exempts global warming from the ESA by fiat. The Services try
to characterize the midnight rule changes not only as minor and ministerial but necessary
to address the “difficult” problem of global warming. This is simply an excuse for
broader changes as outlined above; in truth, the rule changes are unnecessary even with
respect to the “problem” of global warming. The Services’ arguments on this point are
particularly unavailing since the new rule seeks to codify “the Service’s current view that
there is no requirement to consult on greenhouse gas (GHG) emissions’ contribution to
global warming and its associated impacts on listed species (e.g., polar bears).” The new
rule makes this pronouncement even if the action involved directly and significantly
contributes to global warming — for example, a regulation impacting GHG emissions
from the largest emitters, such as coal-fired power plants.

The science and causal connections will not always be certain, but ESA consultations
routinely confront multiple threats and uncertainties. Using global warming as an excuse
to weaken the ESA across the board is a recipe for massive extinctions.

The ESA makes the best science, not politician’s desires, the determinant of whether an
action must undergo consultation, is likely to cause jeopardy or degrade critical habitat,
and warrants mitigation. The courts have repeatedly turned back attempts to focus only
on immediate, local, or certain impacts. All too often, it is impacts that may seem
uncertain or harmful only in the aggregate (along with other factors such as degraded
conditions and multiple threats) that put species in peril. Federal agencies cannot narrow
their inquiry and miss the real-world impacts of their actions on endangered species. Yet
that is what the midnight ESA regulation tells them to do.

Deregulating Hazardous Waste

Two related actions in the waning days of the Bush administration exempted nearly two
million tons of hazardous waste annually from the strict environmental and public health
safeguards in the Resource Conservation and Recovery Act (RCRA). The larger of the
two rulemakings — Revisions to the Definition of Solid Waste — exempts more than 1.5
million tons of hazardous waste from RCRA whenever the waste generator claims that
they plan to recycle the waste.” The second — the Expansion of the Comparable Fuels
Exclusion — exempts more than 100,000 tons of hazardous waste that can be burned for
fuel under certain conditions.’

Prior to the enactment of RCRA in 1976, chemical companies, pharmaceutical
manufacturers, and other generators of hazardous waste disposed of their waste either by

‘ EPA, Revisions to the Definition of Solid Waste, 73 Fed. Reg. 64667, 64668 (Oct. 30, 2008).
© EPA, Expansion of RCRA Comparable Fuel Exclusion, 73 Fed. Reg. 77955 (Dec. 19, 2008).
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burying, burning, or storing it on-site, or by shipping it oft-site to an unregulated
company that would dump, burn, or store it at another location, rarely with any
safeguards to ensure proper disposal of the waste. Decades of unregulated dumping led
to hundreds of sites across the country where people and the environment were
repeatedly exposed to toxic chemicals and other carcinogens. In one of the most famous
examples of the dangers of unregulated hazardous waste, a chemical company in Niagara
Falls, New York buried more than 21,000 tons of hazardous waste in Love Canal. Over
the next several decades, the surrounding community experienced a “disturbingly high
rate of miscarriages,” according to EPA, and birth defects including children born with
extra rows of teeth, eye deformities, and varying degrees of mental retardation.

Congress passed RCRA in 1976 to address this growing public health threat and the
public’s concern about it. Under the law, hazardous waste became subject to strict
“cradle-to-grave” regulations to ensure that every ounce of hazardous waste was
accounted for and did not come into contact with human beings or get released into the
environment. While there remains room for improvement in the handling of hazardous
waste, RCRA has largely succeeded in preventing unscrupulous or careless companies
from exposing the public to dangerous wastes.

But EPA’s recent rulemakings dealt a serious blow to RCRA and pose a serious threat to
public health and the environment across the country. Collectively, there are two major
problems with these rules: first, they greatly increase the risk that people or the
environment will be exposed to hazardous waste; second, they do not even accomplish
their purported goal of significantly increasing recycling and cutting cost for hazardous
waste-generating companies.

By exempting certain classes of hazardous waste from RCRA, these two rule changes
allow hazardous waste generators to undertake do-it-yourself hazardous waste recycling
or hazardous waste burning. Or, if the generator cannot process the waste on-site, they
can ship it off-site, as most generators do. But, under the new rules, instead of shipping
hazardous waste to a RCRA-permitted facility that is subject to strict regulation and
oversight, a waste generator can instead ship their waste to a low-cost, fly-by-night waste
handler that would be subject only to minimal rules and oversight, with the generator
themselves left to verify the safety of their own operation. Even where hazardous waste
generators choose to continue to use established, professional hazardous waste handlers,
the lack of regulation and oversight will increase the temptation to take shortcuts that
could endanger worker and public health. In short, these rules take us back to the pre-
RCRA days of Love Canal.

Hazardous waste recyclers that are licensed under RCRA are far less likely to harm
public health and the environment than those that are not subject to RCRA. In the lead-
up to proposing the hazardous waste recycling exemption, EPA identified 208 cases of
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damage to human health or the environment from hazardous waste recycling; of those
208 cases, only nine (4%) occurred at RCRA permitted facilities.” A large majority of
the damage cases occurred in operations that were already exempted from RCRA’s strict
oversight.® Exempting millions more tons of hazardous waste would only increase
damage to public health and environment.

EPA denied a Congressional request for a similar study of waste spills or accidents
involving hazardous waste burning. But Earthjustice obtained from EPA the identities of
86 facilities that would likely begin burning hazardous waste with RCRA safeguards.
Nearly 90% of the facilities have been subject to RCRA corrective action, which is
EPA’s remedial program designed to address releases of hazardous waste from operating
facilities. The vast majority of these facilities have shown that they cannot be trusted to
handle hazardous waste safely. Now this new rule allows these facilities to burn waste
without RCRA safeguards, even though EPA stated in the proposed rule that hazardous
waste “can pose greater hazard when stored than comparable fuel, and... must be burned
under the specified burner conditions....””

At first glance, each of these rules appears to have some justification: recycling
hazardous waste and using hazardous waste in place of fuel. But one point needs to be
made very clear: these rules would increase recycling and fuel recovery by only a small
fraction. According to EPA’s own numbers, hazardous waste recycling would increase
by only 1.1% under the new rule.'® The reason for these meager benefits is simple —
hazardous waste recycling and fuel recovery is already happening on a large scale, but
only under the strict regulations RCRA that ensure recycling and fuel recovery is done
safely. Of the more than 180,000 tons of combustible hazardous waste that are exempted
from RCRA under the new waste burning exemption, only 34,000 tons is not currently
being burned for fuel recovery." So with only a minimal increase in recycling and fuel
recovery, these new rules have taken hazardous waste handling out of the hands of
professionals working at RCRA-permitted facilities and put it in the hands of unlicensed,
fly-by-night operators. At the same time, the rules remove the strict oversight provided
by RCRA and instead trust the hazardous waste generators to ensure the safe disposal of
the waste.

" EPA., Assessment of Environmental Problems Associated with Recyeling of Hazardous Secondary
Materials. available at http://epa. gov/osw/hazard/dsw/abr-rule/env-prob.pdf

® See Sierra Club comments to Revisions to the Definition of Solid Waste, Docket ID EPA-HQ-RCRA
2002-003 1, Appendix A.

? Expansion of RCRA Comparable Fuel Exclusion, 72 Fed. Reg. 33311 (proposed June 13, 2007).

' Regulatory Impacts Analysis for USEPA’s 2007 Supplemental Proposed Revisions to the Industrial
Recycling lixclusions of the RCRA Definition of Solid Waste at 16.

' EPA, Expansion of RCRA Comparable Fuel Exclusion, Proposed Rule, 72 Fed. Reg. 115, June 15, 2007.

Testimony of Earthjustice

Subcommittee on Commercial and Administrative Law, House Judiciary Committee
Hearing on “Midnight Regulations: Shedding Some Light”

February 4, 2009

Page 9 of 14



13

Another justification given for the rule changes is cost savings to industry, but that is
another false argument. Several industry trade associations lobbied the Bush
administration to convince them to forgo numerous overdue non-discretionary
rulemakings and instead devote their resources to these rollbacks of hazardous waste
regulations. Those trade associations represent thousands of hazardous waste generators
that will save money by avoiding the use of RCRA-licensed waste handlers. However,
EPA’s analysis of the rules show that the cost savings to hazardous waste generating
industries would be minimal, and those savings would often come at the expense of other
American businesses. Further, the actual cost of these rules is probably a net negative for
the country because EPA failed to account for the inevitable accidents, health care costs,
and cleanup costs that occur when hazardous waste regulations are rolled back.

In part because these rules would not significantly increase recycling, EPA estimates that
the total cost savings of the rules are approximately $23 million per year for the waste
burning exemption and as little as $95 million per year for the waste recycling
exemption, spread over as many as 5600 companies.'> That is an average of less than
$17,000 per facility — a tiny fraction of the revenue that flows through many of these
multi-million dollar companies. Even worse, the Government Accountability Office
estimates that future annual savings from the waste recycling exemption could fall as low
as $19 million." That is nearly two million tons of hazardous waste deregulated for as
little as $42 million a year, spread over thousands of companies.

But much of these meager cost savings for hazardous waste generators would come at the
expense of RCRA-licensed waste handlers and other parties. For the hazardous waste
burning exemption, EPA found the following:

Hazardous waste commercial incinerators and cement kilns are projected to
experience negative distributional impacts associated with this action. These
effects include revenue losses for both groups, plus fuel replacement costs for
commercial kilns. Revenue losses to commercial incinerators are estimated at $3
million/year, while commercial kilns may experience combined revenue and fuel
replacement losses of approximately $13.5 million per year. These impacts
represent between one and 1.7 percent of the total estimated annual gross
revenues for these sectors. ™

In addition to providing only minimal increases in beneficial re-use of hazardous waste
and extremely small costs savings for polluting industries, these rules will likely cost the
country financially in the long-term. The evidence cited above demonstrates an elevated

12EPA, Revisions to the Definition of Solid Waste, 72 Fed. Reg. 14172 (proposed March 26, 2007).

"* GAO, November 7. 2008 Ietter to Congress re: Environmental Protection Agency: Revisions to the
Definition of Solid Waste.

!4 Expansion of RCRA Comparable Fuel Exclusion, Proposed Rule, 72 Fed. Reg. 33320, June 13, 2007.
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risk of hazardous waste releases when non-RCRA licensed facilities are allowed to
handle hazardous waste. Facilities that operate outside of RCRA are also more likely to
rely on taxpayer dollars to clean up their accidents. In EPA’s study of hazardous waste
recycling accidents, the agency found that 82% of the contaminated sites needed public
funds for cleanup, in whole or in part, under state or federal Superfund programs.
Although EPA’s analysis did not gather costs on all of the damage cases, it did examine
the cost of cleanup for 89 sites. For 20% of these sites, cleanup costs exceeded $5
million, and most exceeded $1 million. These numbers indicate that the meager cost
savings to industry from this regulatory rollback is far lower than the cost that will borne
by taxpayers for cleaning up after the fact. Most of the damage cases involving RCRA-
permitted recycling facilities were cleaned up in whole or in part by the licensed entity,
often because of consent decrees or financial assurance requirements in their RCRA
permit.'> Keeping hazardous waste recycling in the hands of permitted professionals not
only protects workers handling the waste and reduces the likelihood of a hazardous waste
accident, it helps defray the cost of clean-up when accidents do occur.

EPA’s guiding principle is supposed to be to protect public health and the environment.
These rules turn that principle on its head by arranging a slight increase in profits for a
few companies at the expense of other companies, public health, the environment, and the
American taxpayer. Vacating these rules should be at the top of any environmental to-do
list for Congress and the new administration.

Demonstrating Disregard for Qur Nation’s Public Lands

The Bush administration’s final flurry of last-minute rulemakings also have potentially
catastrophic implications for some of our nation’s most treasured public lands. The
Department of Interior finalized rules that govern a commercial oil shale leasing program
on 1.9 million acres of public lands spread across three states (Colorado, Wyoming and
Utah) in the West and finalized a rule that eliminated Congress’ authority to protect
treasured public lands in emergency situations under the Federal Land Policy and
Management Act (FLPMA) of 1976. Both rules were written and finalized to make sure
they took effect just days before President Obama took office, thereby making it more
difficult for his administration to undo them.

On November 18, 2008, the Department of the Interior finalized rules that govern and
promote commercial leasing and production of oil shale on 1.9 million acres of public
land in Colorado, Utah, and Wyoming. This action was taken against the advice of the
non-partisan RAND Corporation, despite the concerns of the Environmental Protection
Agency, Fish and Wildlife Service, and other Interior agencies, and despite opposition

S EPA, Assessment of linvironmental Problems Associated with Recveling of Hazardous Secondary
Materials.
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from western governors, Members of Congress, affected communities, and many others.
These rules lock in lax environmental safeguards and low royalty rates designed to kick-
start an industry that has never proven to be commercially viable or environmentally
sustainable, and that could significantly degrade air, water, and wildlife resources across
three states, not to mention produce nearly 50% higher lifecycle greenhouse gas
emissions than conventional oil.’® The Interior Department is rushing development of a
commercial oil shale leasing program in a manner that solely benefits industry — at the
expense of taxpayers, the environment and sound policy.

We should provide a little background on oil shale: the commercial leasing and
production of oil shale reserves in the western United States has been discussed as a
potential source of liquid fuels for more than one hundred years. However, time and time
again, the economics of production have precluded commercial production. Most
recently, the fledgling oil shale industry in western Colorado collapsed in 1982 when the
price of crude oil dropped significantly. Exxon Mobil, the company spearheading the
project, laid off 2,000 workers overnight and left the western Colorado economy in ruins.
This debacle moved oil shale to the back burner until Vice President Cheney’s Energy
Policy Task Force and the Energy Policy Act of 2005 (EPAct).

EPAct contained a lengthy provision (Section 369) which authorizes both an oil shale
research, development and demonstration (RD&D) program and a commercial leasing
program.'” It was an arbitrary and politically-motivated timetable outlined in the 2005
Energy Bill that led to the recent issuance of the new — and deeply flawed — regulations
governing the leasing of oil shale on November 18, 2008. For example, the BLM is
required by statute to ensure a fair market value return to taxpayers for resources it leases
but fails to do so under these rules. Moreover, these rules include inadequate
environmental standards for the conduct of commercial oil shale operations on future
federal leases.

Furthermore, following the publishing of the rule governing commercial leasing on
November 18, the Bush administration rammed through a host of other significant oil
shale-related policy decisions, including expanding the size of future RD&D tracts to an
acreage large enough to support a commercial production operation18 (thereby making an
RD&D lease a “pocket” commercial lease), rescinding a land withdrawal put in place by

1 A, R. Brandt (2008). Converting Oil Shale to Liquid Fuels: Energy Inputs and Greenhouse Gas
Emissions of the Shell in Situ Conversion Process. Environmental Science Technology.

" P.L. 109-181 et seq. The Act also requires establishment of a Strategic Unconventional Fuels Task Force
to advance development of unconventional sources of liquid fucls like oil shalc and coal-to-liquids. We
feel it is inappropriate and counterproductive for the federal government to actively advocate for
development of liquid fucls that arc known to be significantly greater contributors to global warming than
conventional oil and gasoline.

¥ BLLM press release, Jan. 14, 2009.
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President Hoover to protect large acreages of the land in question, and publishing an
addendum to current RD&D leases that locks in provisions of the November rule —
regardless of Congress’ or the administration’s future attempts to rectify the rule’s
deficiencies.”” Under these addenda, which were negotiated in secret and at the midnight
hour, taxpayers stand to lose millions, if not billions, of dollars of foregone royalties. The
DOI Inspector General should immediately launch an investigation into how these
addenda were developed, negotiated, and agreed upon — at best, this giveaway is an abuse
of the public's trust and, at worst, involved shortcutting administrative and legal
requirements that must be subject to the light of day.

In addition to the Bush administration’s egregious irresponsibility and betrayal of the
public trust on the oil shale issue, they also managed to sneak in a midnight regulation
that threatens the crown jewel of our National Park System — the Grand Canyon. A rash
of claimstaking around the Canyon in recent years has raised the prospect of extensive
uranium mining on public lands adjacent to the Canyon. The former Governor of
Arizona, Janet Napolitano (now Secretary of Homeland Security), members of the public,
major water utilities which draw from the potentially impacted watershed, conservation
organizations and the National Park Service itself all raised concerns about the impact of
such operations on the Park ecosystem and water resources of this special area. The
Superintendent of the Park, for example, has noted that more than a third of the Canyon’s
species could be impacted by radioactive and toxic releases associated with uranium
mining.

In the face of continued claimstaking and absent any serious analysis or action by the
BLM, the House Natural Resources Committee acted to protect the Park. In June, the
Committee exercised its right under Section 204(e) of the Federal Land Policy and
Management Act (FLPMA) to notify the Secretary of its resolution declaring an
emergency and the need for an immediate, emergency withdrawal of approximately one
million acres surrounding the Grand Canyon. In contravention of FLPMA and the BLM’s
own rules, the Department has not acted on that resolution and as a consequence has been
sued by several organizations.

In what appeared to be a direct reaction to the authorizing committee’s successful use of
section 204(e) to protect these lands around the Canyon, the Bush administration
finalized a rule to rescind Congress’ power to make these types of emergency
withdrawals in the future.” The rule, proposed on the Friday afternoon before Columbus
Day weekend, was only open to public comment for just 15 days — the epitome of a
midnight rulemaking.

'Y BLM press release, Jan. 16, 2009
%73 Fed. Reg. 74039 (Dec. 5, 2008).
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These two Bush administration midnight regulations, affecting nearly 2 million acres of
pristine wildlands and one of our most iconic natural treasures, represent the final acts of
an administration that completely abdicated its responsibilities to protect our nation’s
public resources for the benefit of the people and future generations. Over and over again
the public saw their will ignored, science maligned, and our cherished national heritage
sold off to the highest bidder. Unfortunately, the physical damage done will leave its
mark on the landscape for decades to come; and the statutory and regulatory directives
that caused this damage may be difficult and cumbersome to undo.

Doing More Damage to Public Health and the Environment

Mr. Chairman, the immediate and long-term implications of the regulatory rollbacks we
have just discussed are enormous, but even this is not the whole story. In the last few
weeks of the Bush administration, a slew of other anti-environmental regulations and
policies were also adopted. Among them are rules easing water pollution limits on
factory farms, exempting factory farms from reporting emissions of toxic gases from
animal waste, allowing power plants to expand and increase annual emissions without
installing additional pollution controls, and opening nearly nine million acres in Utah to
oil and gas leasing, among others.

Earthjustice has challenged several of these midnight regulations in court, and we are
confident that, ultimately, many if not all of the rules we have challenged will be judged
tobeillegal. But litigation can take years, and much irreversible damage will be done
while these cases are pending. Congress and the Obama administration have a variety of
legislative and regulatory tools that can be used to reverse these anti-environmental
midnight regulation much more quickly and with more certainty. Earthjustice urges you
to use these tools to undo these last-minute give-aways to polluting industries that have
come at the expense of the American public. We stand ready to work with this
Committee and the rest of Congress to achieve the goal of restoring these important
environmental protections.

Thank you.
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Mr. CoHEN. With those preliminary remarks, I would like to rec-
ognize my colleague, Mr. Franks, the distinguished Ranking Mem-
ber of the Subcommittee, and whose Cardinals came close to a
Super Bowl championship, for his opening remarks.

Mr. FrRaNKS. Well, thank you, Mr. Chairman. I am just grateful
to be here this morning. I am grateful to be here with you as the
Subcommittee on Commercial and Administrative Law meets for
the first time.

I want to congratulate you on becoming the Chairman of this
Subcommittee, and I want to warmly welcome our witnesses, if it
so happens, and certainly welcome the opportunity to begin our
consideration of the administrative law issues during this Con-
gress.

The Commercial and Administrative Law Subcommittee spent
next to no time on administrative law last term. The Subcommittee
spent more time on commercial law, but still that is not what ab-
sorbed the majority of the Subcommittee’s attention.

Instead, the Subcommittee spent the greatest portion of its time
on bashing the Bush administration and the Bush administration’s
Department of Justice.

Mr. Chairman, I hope today that we can turn a new page and
that Presidents of both parties and Presidents in most modern Ad-
ministrations, of course, we recognize that they have promulgated
?n increased number of regulations during their final months in of-
ice.

In fact, it was Jimmy Carter whose Administration’s end-of-term
activity gave birth to the phrase “midnight regulations.” And Presi-
dent Clinton published even more.

The George W. Bush administration, looking back on the Clinton
debacle, took some concerted and constructive steps to introduce
order into the end-of-term process.

It called for all new regulations planned for the last part of its
tenure to be proposed by June 1, 2008 and it called for all of these
regulations to be promulgated by November 1, 2008.

The Bush administration’s policy provided for exceptions and
some exceptions, in the end, were made. But on the whole, the
process was more orderly than the chaos that attended the final
days of the Clinton administration.

Accordingly, I hope we won’t spend our time on bashing the Bush
administration for doing less of what all recent Administrations
have done. Let us instead devote ourselves to the more important
task.

Presidents are elected for 4 years, and unless we are to craft pro-
hibition for all regulatory activity during a second term, we should
use this hearing as an opportunity to begin to build upon the im-
provements to the regulatory process that the Bush administration
undertook, building on the improvements of previous Administra-
tions.

Let us, therefore, ask how can we reform the entire regulation-
writing process, because midnight regulations are just one symp-
tom of a dysfunctional and outdated administrative law system
governed by the 63-year-old Administrative Procedure Act.

Throughout the process of writing regulations, we need to im-
prove procedures. We need to ensure, first, universal and better
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cost-benefit analyses; sounder science; more transparency; better
public participation; more negotiated rulemaking; rights of the Fed
to support e-rulemaking; stronger review of the agency’s regulatory
development processes; and, an end to the proliferation of sup-
posedly nonbinding guidance that seeks to make an end run on the
requirements of rulemaking.

These are just some of the improvements that we can make to
the rulemaking process that governs so much of the Federal Gov-
ernment’s lawmaking activity.

If we can progress on these improvements, we will reduce the
controversy over end-of-administration rulemaking by bringing
more transparency and objectivity into the entire rulemaking proc-
ess, no matter when it occurs during the course of any Administra-
tion.

Other reforms include improving our review of agency regula-
tions under the Congressional Review Act, and, of course, above all,
Congress can dedicate itself anew to writing clearer, more detailed
and more definitive statutes.

In this way, Congress can better exercise the policymaking au-
thority entrusted to it by the Constitution and not transfer that au-
thority excessively to administrative agencies, which are account-
able only to the people in indirect ways through the President or,
in the case of so-called independent agencies, even more indirectly.

In the 108th and the 109th Congresses, we considered those top-
ics so important that we embarked on a new special project, the
Administrative Law Process and Procedure Project for the 21st
Century.

This project generated a number of good proposals. We have yet
to conclude our important work in this area. Yet, the 21st century
marches on, Mr. Chairman, and the burden of regulations imposed
under an outdated system grows.

And so, sir, again, I am glad that we are here today and that the
topic of administrative law is the first of which we turn in this
term. And I hope that this will be a fruitful field of bipartisan en-
deavor in this term, and I look forward to working with you.

Thank you.

Mr. CoHEN. I thank the gentleman for his statement.

Without objection, other Members’ statements, opening state-
ments, will be included in the record.

And I want to assure the gentleman, as I did in my opening
statement, that I do want this to be bipartisan and to look at the
future to all Administrations.

[The prepared statement of Mr. Franks follows:]

PREPARED STATEMENT OF THE HONORABLE TRENT FRANKS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ARIZONA, MEMBER, COMMITTEE ON THE JUDICIARY,
AND RANKING MEMBER, SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE
Law

Mr. Chairman, it is a pleasure to be here with you today as the Subcommittee
on Commercial and Administrative Law meets for the first time in the 111th Con-
gress. I extend a warm welcome to our witnesses. And I welcome the opportunity
to begin our consideration of administrative law issues during this Congress.

The Commercial and Administrative Law subcommittee spent next to no time on
administrative law last term. The Subcommittee spent more time on commercial
law, but still, that is not what absorbed the majority of the Subcommittee’s atten-
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tion. Instead, the Subcommittee spent the greatest portion of its time on bashing
the Bush Administration and the Bush Administration’s Department of Justice.

Mr. Chairman, I hope that today we can turn a new page. Presidents of both par-
ties, and Presidents in most modern administrations, have promulgated an in-
creased number of regulations during their final months in office.

In fact, it was President Jimmy Carter whose administration’s end-of-term activ-
ity gave birth to the phrase “midnight regulations.” And President Clinton pub-
lished even more.

The George W. Bush Administration, looking back on the Clinton debacle, took
some concerted and constructive steps to introduce order into the end-of term proc-
ess. It called for all new regulations planned for the last part of its tenure to be
proposed by June 1, 2008. And it called for all of these regulations to be promul-
gated by November 1, 2008.

The Bush Administration’s policy provided for exceptions, and some exceptions, in
the end, were made. But on the whole, the process was more orderly than the chaos
that attended the final days of the Clinton Administration.

Accordingly, let’s not spend our time bashing the Bush Administration for doing
less of what all recent administrations have done. Let us instead devote ourselves
to a more important task. Presidents are elected for four years, and unless we are
to craft a prohibition on all regulatory activity during a second term, we should use
this hearing as an opportunity to begin to build upon the improvements to the regu-
latory process that the Bush Administration undertook, building on the improve-
ments of previous administrations. Let us therefore ask: “How can we reform the
entire regulation-writing process?” Because midnight regulations are just one symp-
tom of a dysfunctional and outdated administrative law system, governed by the 63-
year-old Administrative Procedure Act.

Throughout the process of writing regulations, we need to improve procedures. We
need to insure:

e universal and better cost-benefit analysis;

e sounder science;

e more transparency;

e better public participation;

more negotiated rulemaking;

widespread “e-rulemaking;”

e stronger review of the agencies’ regulatory development processes; and

e an end to the proliferation of supposedly non-binding “guidance” that seeks
to make an end run on the requirements of rulemaking.

These are just some of the improvements that we can make to the rulemaking
process that governs so much of the federal government’s law-making activity. If we
can make progress on these improvements, we will reduce the controversy over end-
of-administration rule-makings by bringing more transparency and objectivity to the
entire rule-making process, no matter when it occurs during the course of any ad-
ministration.

Other worthy reforms include improving our review of agency regulations under
the Congressional Review Act. And, of course, above all, Congress can dedicate itself
anew to writing clearer, more detailed, and more definitive statutes. In this way,
Congress can better exercise the policy-making authority entrusted to it by the Con-
stitution—and not transfer that authority excessively to administrative agencies ac-
countable to the people only indirectly through the President or, in the case of so-
called independent agencies, even more indirectly.

In the 108th and 109th Congresses, we considered these topics so important that
we embarked on a special project, the Administrative Law, Process, and Procedure
Project for the 21st Century. This project generated a number of good proposals. We
have yet to conclude our important work in this area. Yet the 21st Century marches
on, and the burden of regulations imposed under an outdated system grows.

So Mr. Chairman, again, I am glad that we are here today, and that the topic
of administrative law is the first to which we turn this term. I hope that this will
be a fruitful field of bipartisan endeavor this term, and I look forward to working
with you.

[The prepared statement of Mr. Conyers follows:]
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PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, CHAIRMAN, COMMITTEE ON THE JUDI-
CIARY, AND MEMBER, SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW

Let me first thank Steve Cohen, the new Chairman of the Subcommittee on Com-
mercial and Administrative Law, for holding this timely hearing on the issue of so-
called “midnight rules.”

No issue within the Subcommittee’s jurisdiction is now more important. Regula-
tions issued during the final weeks of the Bush Administration may have a lasting
impact on the environment, on civil liberties at home and abroad, on the wages and
working conditions of U.S. workers, on highway safety, and on many other matters
of concern to the American people.

We will hear from seven distinguished and knowledgeable witnesses at today’s
hearing. I'm interested in hearing their views on the following three issues:

First, is the Bush Administration’s record on midnight rulemaking subject to criti-
cisms that its predecessors’ records are not? In particular:

e Did the Bush Administration strategically issue midnight rules in an attempt
to avoid meaningful public and Congressional scrutiny of its controversial
policies?

e Did the Bush Administration’s midnight rulemaking depart from well-estab-
lished regulatory practices and procedures?

e Did the Bush Administration’s midnight rulemaking favor special interests
over the public interest, in a way that earlier administrations’ midnight rules
did not?

Second, when and why should we be concerned about midnight rules—whether
they spring from a Democratic or a Republican administration? Is midnight rule-
making an undesirable way to make public policy?

And third, should Congress pass legislation governing midnight rulemaking? Or
does Congress already have at its disposal effective tools to deal with objectionable
midnight rules, including resort to the Congressional Review Act and appropriations
restrictions? If legislation is needed, what particular form should it take? I espe-
cially look forward to hearing Jerry Nadler’s views on that last question.

Thank you, again, Chairman Cohen.

Mr. COHEN. I am now pleased to introduce the witness for our
first panel for today’s hearing, the Honorable Representative
Jerrold Nadler.

Congressman Nadler represents New York’s 8th congressional
district, which includes Manhattan’s west side below 89th, and I
guess down to the battery; also, areas of historic Brooklyn.

Congressman Nadler was first elected to the House in 1992, after
serving 16 years in the New York State Assembly. In 2004, he was
elected with a resounding 80 percent of the vote.

Throughout his career, he has championed civil rights, civil lib-
erties, efficient transportation, and a host of progressive issues,
such as access to health care, support for the arts, and the protec-
tion of the Social Security system.

He is a voice for the voiceless. In his roles as an assistant whip
and a senior Member of both the House Judiciary and Transpor-
tation Committees, Congressman Nadler has the opportunity on a
daily basis to craft and shape the major laws that govern our coun-
try.

He currently serves as Chairman of the Constitution, Civil
Rights and Civil Liberties Subcommittee of Judiciary, which con-
siders all proposed constitutional amendments and deals with such
issues as freedom of expression, religious freedom, privacy, due
process, civil rights, reproductive choice, and lesbian, gay, bisexual
and transgender rights.

Thank you for your willingness to participate in today’s hearing.
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And although I am sure you know the procedure, I will go over
it for the benefit of our other witnesses.

Without objection, your written statement will be placed into the
record, and we would ask that you limit your oral remarks to 5
minutes. We have a lighting system with a green light, which is
for go. At 4 minutes, it turns yellow, which is like the 2-minute
mark in the NFL. Then at the 5-minute mark, you get a red light,
which means you are about at the end of your testimony.

After each witness has presented his or her testimony, Sub-
committee Members will be allowed to ask you questions, subject
to the 5-minute limit.

After Mr. Nadler testifies, we might have votes, and we are going
to try to take into consideration Mr. Kennedy’s schedule and have
him, without any objection, be our first witness and have questions
of him so he can make an airplane and have time to catch a fast
train. Get me a ticket back to New York.

Mr. Nadler, will you proceed with your testimony?

TESTIMONY OF THE HONORABLE JERROLD NADLER, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW
YORK

Mr. NADLER. Thank you, Mr. Chairman, Ranking Member
Franks, and my fellow Members of the Judiciary Committee.

I appreciate the opportunity to testify before you today on this
very important issue.

The problem of midnight rules is not a new one, but the practice
is prone to abuse and undercuts our democratic process.

That is why, on the first day of this Congress, I reintroduced the
Midnight Rule Act, H.R. 34, which would allow incoming agency
heads to prevent rules adopted within the last 3 months of the pre-
vious Administration from going into effect.

This legislation lays out an approach to enable an incoming
President to deal with midnight rules without tying him up for
months or years and preventing him from implementing his agenda
or her agenda.

When the President rushes to finalize regulations in advance of
an incoming Administration, especially during the lame-duck pe-
riod, that President binds the hands of his successor for 6 months
to as long as 2 years.

This can be accomplished with minimal political accountability
by the outgoing President or by the President’s party, whose mem-
bers hope to retain some of their jobs.

In this way, midnight rules differ from other executive actions,
such as executive orders, which the new President can change, if
he wishes, upon assuming office.

The conduct of the outgoing Bush administration has highlighted
the problem in several ways. First, the Bush administration rushed
many rules through the process at an accelerated pace. This was
facilitated by a memo issued by the White House chief of staff,
Josh Bolton, on May 9, 2008.

It instructed agencies to finalize regulations by November 1, ena-
bling the outgoing Administration to put in place regulations just
prior to the swearing in of the new President.
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The results of the Bolton memo are clear. In October and Novem-
ber of last year, Federal agencies submitted 30 “major rules,” that
is, those with an economic impact of at least $100 million each, to
the Government Accountability Office.

During the same period in 2007, that number was only 13. This
represents an increase over 1 year of 130 percent.

Similarly, the number of significant rules submitted to the Office
of Information and Regulatory Affairs September 1, 2008 and De-
cember 31, 2008 represents an increase of 102 percent in the same
period in 2007, 190 significant final rules as opposed to 94 such
rules the year before.

Second, lack of accountability in its waning weeks enabled the
Administration to adopt the highly controversial rules on family
planning, endangered species and global warming, that may not
have passed muster in the more public debate. But since there was
no more public accountability, no election to look forward to, they
could do what they wanted and bind the hands of the new Admin-
istration.

Finally, these midnight rules allow the Administration to extend
its policies well into the next Administration, despite the fact that
the voters voted to move in a new direction.

The Midnight Rule Act would address this problem in several
ways. It would give a new agency head a limited period of time to
review and act on regulations adopted in the final 90 days of a
President’s term.

The new agency head would have 90 days after being confirmed
to his office or her office to disapprove a midnight rule by pub-
lishing a statement of disapproval in the Federal Register and
sending a notice of disapproval to the congressional Committee or
Committees of jurisdiction.

In order to address emergencies, limited exceptions are provided
in cases of an imminent threat to health or safety, enforcement of
criminal laws, implementation of an international trade agreement,
and national security.

Congress could revoke some of these rules under the Congres-
sional Review Act. However, the Congressional Review Act requires
individual votes on each rule.

Given the sheer number of midnight rules issued by the Bush ad-
ministration or perhaps by Administrations in the future, this
would require more time than Congress has available, while we are
trying to pass an economic recovery package, finalize FY 2009 ap-
propriations bills, and prepare for a new budget for the upcoming
fiscal year.

Most importantly, this proposal would place a check on midnight
rules. The American people have a right to hear the views of can-
didates for President and other offices on very important issues,
and then to be governed by the choice that they make in the elec-
tion, and not to be governed by the dead hand of the choice they
made 4 or 8 years earlier.

The American people are entitled to alter the direction of their
government based on new circumstances or even to change their
minds, if they wish. That is why we have a new presidential elec-
tion every 4 years, and that is why the policies of the old outgoing
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Administration should not be permitted to continue and to bind the
new incoming Administration for 6 months to 2 years.

I have received many helpful comments and suggestions on ways
to clarify this legislation and I hope to work with my colleagues to
fine-tune it.

The core policy is that the will of the electorate should not be
frustrated in effectuating new policy by the old Administration.
Voters have a right to debate critical issues in the selection of their
representatives and to have their choices implemented after the
electoral process is finished.

Thank you again for the opportunity to testify today and I look
forward to working with you all to comprehensively address this
problem in the days ahead.

[The prepared statement of Mr. Nadler follows:]

PREPARED STATEMENT OF THE HONORABLE JERROLD NADLER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK

Thank you, Mr. Chairman, Ranking Member Franks, and my fellow members of
the Judiciary Committee. I appreciate the opportunity to testify before you today on
this very important issue.

The problem of midnight rules is not a new one, but the practice is prone to abuse
and undercuts our democratic process.

That is why, on the first day of this Congress, I reintroduced the Midnight Rule
Act, H.R. 34, which would allow incoming Agency heads to prevent rules adopted
within the last three months of the previous administration from going into effect.

This legislation lays out an approach to enable an incoming president to deal with
midnight rules—that is, rules finalized, or which took effect, at the very end of his
predecessor’s term—without tying up the new president for months or years trying
to implement his agenda.

The 22nd Amendment to the Constitution limits a president to two terms in office.
Midnight rules can be abused to allow a president to reach into a third term without
any accountability.

Past presidents have used the final weeks of their terms to take actions, or ad-
vance policies, that would be politically difficult prior to an election. It is a tradition
going back to the earliest days of the Republic.

When a president rushes to finalize regulations in advance of an incoming admin-
istration, especially during the lame duck period, that president binds the hands of
his successor for six months to as long as two years. This can be accomplished with
minimal political accountability by the president—who is leaving office—or by the
president’s party, whose members hope to retain their jobs.

In this way, midnight rules differ from other executive actions, such as executive
orders, which a new president can change upon assuming office.

The conduct of the outgoing Bush administration really highlighted the problem
in several ways.

First, the Bush administration rushed many rules through the process at an ac-
celerated pace. This was facilitated by a memo issued by the White House Chief of
Staff, Josh Bolten, on May 9th, 2008. It instructed agencies to finalize regulations
by November 1st, enabling the outgoing administration to put in place regulations
just prior to the swearing-in of the new President.

The results of the Bolton memo are clear. In October and November of 2008, fed-
eral agencies submitted 30 “major rules” (those with an economic impact of at least
$100 million), to the Governmental Accountability Office. During the same period
in 2007, that number was only 13. This represents an increase of 130%.

Similarly, the number of “significant rules” submitted to the Office of Information
and Regulatory Affairs increased by 102% between September 1, 2008 and Decem-
ber 31, 2008 over the same period in 2007 (190 significant final rules as opposed
to 94 such rules the year before).

Second, the lack of accountability in its waning weeks enabled the Bush adminis-
tration to adopt highly controversial rules that may not have passed muster in a
more public debate.

These midnight rules adopted by the Bush Administration will, among other
things, curtail access to family planning services, and even to information about re-
productive health options; weaken enforcement of the Endangered Species Act with
respect to federal projects which might threaten endangered species; allow the agen-
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cies to bypass reviews of global warming and potential ecological impacts; and allow
mining companies to dump toxic waste without concern for environmental harm.

Finally, these midnight rules allow the Administration to extend its policies well
into the new administration despite the fact that the voters have voted to move in
a new direction.

The Midnight Rule Act would address this problem in several ways.

It would give a new agency head a limited period of time to review and act on
regulations adopted in the final 90 days of a president’s term. The new agency head
would have 90 days after being appointed to disapprove a midnight rule by pub-
lishing a statement of disapproval in the Federal Register, and sending a notice of
disapproval to the congressional committees of jurisdiction.

In order to address emergencies, limited exceptions are provided in cases of an
imminent threat to health or safety, enforcement of criminal laws, implementation
of an international trade agreement and national security.

Congress could revoke some of these rules under the Congressional Review Act.
However, the CRA would require individual votes on each rule. Given the sheer
number of midnight rules issued by the Bush Administration, this would require
more time than Congress has available while we are trying to pass an economic re-
covery package, finalize FY2009 appropriations bills, and prepare for a new budget
for the upcoming fiscal year.

The Midnight Rule Act would give the new administration the opportunity to re-
view carefully the last minute handiwork of its predecessor. Rulemaking is, in the
first instance, a function of the executive. Congress and the courts would still retain
their authority to act as a check on the executive.

Most importantly, this proposal would place a check on midnight rules. The Amer-
ican people have a right to hear the views of candidates for president and other of-
fices on these very important issues and then to be governed by the choice they
made in the election, and not by the dead hand of a choice they made four years
earlier. The American people are entitled to alter the direction of their government
based on new circumstances, or even to change their minds. That is why we have
a new presidential election every four years.

I have received many helpful comments and suggestions on ways to clarify this
legislation, and I hope to work with my colleagues to fine tune it.

The core policy is that the will of the electorate should not be frustrated in effec-
tuating new policy. Voters have a right to debate critical issues in the selection of
their representatives and to have those choices realized though the electoral process.

Thank you again for the opportunity to testify today, and I look forward to work-
ing with you all to comprehensive address this problem in the days ahead.

Mr. CoHEN. Well, I thank the gentleman for his statement.

The Chair does not have a question of Mr. Nadler and would en-
tertain questions from the Subcommittee. If not, we could proceed
to have the second panel come forward and Mr. Kennedy could give
his remarks first, and then he could catch his airplane.

Without objection, can we let Mr. Nadler go?

Mr. NADLER. Thank you.

Mr. CoHEN. Let my person go. Thank you.

If the second panel would come up, we are going to forego the
traditional introductions of the entire panel for purposes of trying
to accommodate the airplane schedule that Mr. Kennedy has, intro-
duce him, have his statement and have questions from the panel.

Our second witness is Robert F. Kennedy, Jr. Mr. Kennedy is
credited with leading the fight to protect New York City’s water
supply, but his reputation as a resolute defender of the environ-
ment stems from a litany of successful legal actions.

The list includes winning numerous settlements for Riverkeeper,
prosecuting governments and companies for polluting the Hudson
River and Long Island Sound, arguing cases to expand citizen ac-
cess to the shoreline, and suing treatment plants to force compli-
ance with the Clean Water Act.
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Mr. Kennedy acts as chief prosecuting attorney for Riverkeeper.
He also serves as senior attorney for the National Resources De-
fense Council. And I may say his name, in addition to the polar
bear, forced me to write a check occasionally. And is the President,
also, of the Waterkeeper.

At Pace University School of Law, he is a clinical professor and
supervising attorney at the Environmental Litigation Clinic in
White Plains, New York.

Earlier in his career, he served as assistant DA in New York
City; published several books, including “The Riverkeepers” (1997),
with John Cronin. His articles have appeared in The New York
Times, The Atlantic Monthly, The Wall Street Journal, Esquire, The
Village Voice, The Washington Post, et cetera.

He has been on radio, “Air America,” with “Ring of Fire.” And
he is the father of six children, and he hopes to leave an earth
similar to the one that he has had the opportunity to inhabit.

Mr. Kennedy, thank you for coming to our Subcommittee.

TESTIMONY OF ROBERT F. KENNEDY, JR., CHAIRMAN,
WATERKEEPER ALLIANCE

Mr. KENNEDY. Thank you, Mr. Chairman, and all the Members
of the Committee and my fellow panelists. Thanks for taking into
account my travel schedule.

I have filed extensive comments with the Committee, going
through the dozens of midnight regulations passed by the Bush ad-
ministration over the past couple of months that impact the envi-
ronment.

I am going to focus on four of those today very, very quickly, be-
cause these are regulations that we think should be seriously con-
sidered by your Committee and by Congress for review under the
Congressional Review Act.

Also, we strongly support the passage of Congressman Nadler’s
proposed legislation, which could deal with some of these problems.

Very briefly, the Endangered Species Act waiver, which waives
the Endangered Species Act requirement for the Pentagon, for the
Energy Department, for all other government agencies to engage in
consultations with National Marine Fisheries and Fish and Wildlife
Service when they are going to engage in an action that is going
to harm one of these species.

Number two, the hazardous waste regulation, which exempts
three million tons of most highly toxic hazardous waste from regu-
lation under RCRA. It is clear that this is going to significantly
damage public health if we allow this to continue.

Number three, the CAFO rules. CAFOs are factory farms, the
worst single polluters of water in America today. They produce 500
million tons of waste every year.

Smithfield Foods has one facility, called the Circle Four, in Utah,
which has 850,000 hogs. It produces more waste than all the
human beings in New York City combined every day.

New York City has spent about $20 billion building sewage treat-
ment plants to treat its waste so that it doesn’t pollute the Hudson
River and its environs. Smithfield simply dumps that waste into
the environment. It is illegal. They have been able to corrupt public
officials in order to get away with this.
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They cannot produce a pound of pork or a pound of bacon or a
pork chop cheaper and more efficiently than a family farmer, a tra-
ditional farmer, unless they break the law, unless they shift their
cleanup costs to the public. Their cleanup costs are much greater
than those that accrue on traditional farms.

The “Raleigh News and Observer,” in 1993, won the Pulitzer
Prize for a five-part series that showed how factory farmers had
corrupted virtually every relevant official in the state to get them
to overlook the pollution from these facilities.

Their whole business contemplates illegal behavior and their ca-
pacity to avoid enforcement of that. They were easily able to do
that during the Bush administration, which was willing to overlook
this illegal and corrupt behavior that was damaging communities,
the environment, putting family farmers out of work.

Now, the Bush administration has institutionalized that lack of
enforcement through this bill.

Finally, the buffer zone rule, and this, to me, is the most impor-
tant one, Mr. Chairman. This is the rule that is the last barrier
that imposed any controls at all on mountaintop removal.

A couple of weeks ago, I flew over to Cumberland and I saw—
if the American people could see what I saw in West Virginia and
eastern Kentucky, there would be a revolution in this country.

We are literally cutting down the Appalachian Mountains, these
historic landscapes where Daniel Boone and Davy Crockett roamed,
with these giant machine called draglines, which are 22 stories
high.

I flew under one of them in a Piper Cub. They cost a half billion
dollars and they practically dispense with the need for human
labor, which indeed is the point.

I remember a conversation I had with my father when I was 14
years old, during the 1960’s, when he was fighting strip mining in
Appalachia. And he said to me, “They are not just destroying the
environment, but they are permanently impoverishing these com-
munities, because there is no way that they can regenerate an
economy from these landscapes that are left behind.”

And he said, “They are doing it so they can break the unions,”
and that is exactly what they did. When he told me that, there
were 140,000 unionized mine workers in West Virginia digging coal
out of tunnels in the day. Today, there are fewer than 11,000 min-
ers left in the state. Almost none of them are unionized, because
the strip industry isn’t—they are taking more coal out of West Vir-
ginia than they were in 1968.

The only difference is back then, at least some of that money was
being left in the state for salaries, for pensions, for reinvestment
in the communities. Today, it is all going straight up to Wall Street
to the corporate headquarters of Massey Coal, Peabody Coal, Arch
Coal, and the big banking houses, like Bank of America and Mor-
gan, which own these operations.

Ninety-five percent of the coal in West Virginia are owned by
out-of-state operations, mainly on Wall Street. They are liquidating
the state for cash, using these giant machines, 2,500 tons of explo-
sives that they detonate every day in the state of West Virginia,
the equivalent of a Hiroshima bomb once a week.
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They are blowing the tops off the mountains to get at the coal
seams beneath. Then they take the rock, debris and rubble and
they plow it into the adjacent river valley.

The bury the rivers, they flatten the hollows. They have already
buried, according to EPA, 1,200 miles of rivers and streams. They
have cut down the 460 biggest mountains in West Virginia.

By the time they get done, within a decade, they will have flat-
tened an area the size of Delaware.

It is all illegal. You cannot, in the United States, take rock, de-
bris and rubble and dump it into a waterway without a Clean
Water Act permit, and you could never get a permit to do such a
thing.

So we sued them, the environmental community, Joe Lovett,
Kentuckians for the Commonwealth, in front of a conservative re-
publican Federal judge, Judge Charles Haden. And Judge Haden
said the same thing I did.

In the middle of that hearing, Judge Haden questioned the Corps
of Engineers colonel who had allowed all this to happen and said
to him, “This is obviously illegal. How could you let this happen?”
And the Corps colonel said to him, “I don’t know, Your Honor. We
just kind of oozed into it.”

And Judge Haden ended that hearing by giving us a complete
victory by banning all mountaintop mining, saying it is illegal from
day one and it is illegal today, and he enjoined all of it.

Two days from when we got that decision, lobbyists for Massey
Coal and Peabody Coal met in the back door of the Interior Depart-
ment with Stephen J. Griles, Gale Norton’s first deputy chief, who
was a former lobbyist for Massey Coal and Peabody Coal, and who
is now serving a 10%2 month jail sentence, and they rewrote one
word, the interpretation of one word of the Clean Water Act, the
definition of the word “fill,” to change 30 years of statutory inter-
pretation to effectively overrule Judge Haden’s decision and allow
mountaintop mining, allow the disposal of rock, debris, rubble, gar-
bage, any solid material into any water body of the United States
in all 50 states today.

One barrier that we were left with after this destruction that
happened from the Interior Department because of Griles was the
stream buffer rule that said you can’t dispose of the stuff within
100 feet of a perennial or ephemeral stream.

These are the most important streams, because they feed the
whole watershed.

That law was left in place. And as a favor to the industry, in the
last days of the Bush administration, this White House, which was
the indentured service for the worst of the worst of the worst of
these polluters, simply got rid of that rule, the last barrier to cut-
ting down the entire Appalachian Mountains.

Let me just say one final thing. During the Pleistocene ice age,
where my home is in Mount Kisco, New York, it was under two
miles of ice and the rest of North America was turned into tundra,
with no trees left.

The last refuge for those trees, they all retreated into one place,
which was the Appalachian Mountains of West Virginia and east-
ern Kentucky. That is where they survived the ice age.
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And when the ice withdrew, all of the forests in North America
were reseeded from Appalachia. That is why it is the richest forest
on earth, the richest ecosystem, temperate ecosystem on the face
of the earth, because it is the only one that survived the ice age.

And today, these companies, out of greed and ignorance, are
doing or accomplishing what the glaciers couldn’t do, which is flat-
tening those mountains and stealing our forests, and this Congress
ought to do something about it.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Kennedy follows:]
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Thank you Mr. Chairman and Members of this Committee for the opportunity to testify today.
My name is Robert F. Kennedy, Jr., and I am the Chairman of the Board of Waterkeeper
Alliance, a non-profit, international organization of community advocates dedicated to protecting
our waters and the communities that depend upon them. A large part of our mission involves
advocating for effective administration and enforcement of environmental laws. 1 am testifying
this morning on behalf of our members in the United States. 1am also a senior attorney with the
Natural Resources Defense Council, a non-profit organization dedicated to protecting wildlife
and wild places and to ensuring a healthy environment for all life on earth.

We are extremely concerned by the recent flurry of environmental and public health regulations
being proposed or finalized by government agencies such as EPA and the Department of Interior.
In the coming weeks, the most environmentally damaging presidency in American history comes
to its well-deserved end. However, President Bush left in his wake thousands of miles of
polluted and degraded waterways across America. Even as its tenure drew to a close, President
Bush’s Administration continued to affirm its loyalty to industrial polluters by issuing rules that
undercut environmental law and underfunded federal environmental programs. These
regulations uniformly reflected the political ideology of the current, outgoing Administration,
and sought to make permanent the anti-regulatory, self-policing, industry-friendly agenda that
drove their approach to governing for the last eight years.

Waterkeeper Alliance, OMB Watch, Center for American Progress, and other organizations
tracked the surge in last-minute rulemakings that the Bush Administration either finalized or
sought to finalize in their waning days in office. According to OMB’s website, 85 regulations
were undergoing EO 12866 regulatory review at the time that President Obama assumed office.
OMB completed review of a further 69 in the last two months of the Bush presidency. Twenty-
one of these rules, both in review and final, were from EPA alone, and several of these have
direct or indirect ramifications for our nation’s water quality.

I am here today to draw attention to a handful of extremely significant regulations that have
dramatic consequences for the protection of our Nation’s waters. In addition to my remarks here
before you, I have provided the Committee with formal written testimony that addresses these
rule in far greater detail.

Stream Buffer Zone Rule

Perhaps the most dramatic assault upon America’s waters occurs in the Appalachian Mountains,
where entire mountain tops are blasted off and dumped into stream and river valleys so that coal
companies can access coal reserves in the cheapest possible manner. This practice, known as
Mountaintop Removal Mining has have buried or damaged more than 1,200 miles of
irreplaceable headwater streams. What’s lett is a wasteland. Well over 400,000 acres of the
world’s most productive and diverse temperate hardwood forests have already disappeared, and
it is predicted that that figure could increase to 1.4 million acres - 2,200 square miles - by the end
of the decade if nothing is done to limit this practice. Since the first days of the Bush
Administration, EPA, the Army Corps of Engineers and the Department of the Interior’s Office
of Surface Mining took every possible step to make this destruction easier.
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On December 1, 2008, DOT issued a final Stream Buffer Zone Rule, officially referred to as the
Placement of Excess Spill rule. This rule eliminates the standing prohibition against mining
within 100 feet of streams if it will have an adverse effect on water quantity, water quality, and
other environmental resources of the stream. In its place, the new rule merely asks coal
operators to “minimize” harm to the extent possible. This is an open invitation to industry to
ignore a rule that already, as a practical matter, has been routinely abused and violated as federal
and state regulators looked the other way.

The final Stream Buffer Zone rule is a reversal of OSM’s prior interpretation of legal
requirements to protect headwaters. When it promulgated the original Buffer Zone rule in 1983,
OSM chose to protect intermittent and perennial streams because they were especially significant
in establishing the hydrologic balance. Even during the Reagan Administration, the Department
recognized its responsibility “to protect streams from sedimentation and gross disturbances of
stream channels caused by surface coal mining and reclamation operations.” 48 Fed. Reg. 30312
(June 30, 1983).

Nearly ten years ago, in a court decision interpreting the previous rule, the Southern District of
West Virginia, ruled that “[n]othing in the statute, the federal or state buffer zone regulations, or
the agency language promulgating the federal regulations suggests that portions of existing
streams may be destroyed so long as (some other portion of) the stream is saved.” Bragg v.
Robertson, 72 F. Supp.2d 642, 651 (S.D.W.Va. 1999). The Court held that the practice of
burying valley streams under tons of blasted mountain top debris violated federal and state water
quality standards. 7d. at 661. The law has not changed. Instead, the new Stream Buffer Zone
rule relies on polite legal fictions to eviscerate meaning and letter of the Clean Water Act and
prioritize the convenience of the coal mining industry over the health and safety of Appalachian
communities and their waterways.

For a more comprehensive discussion of this issue, please see the comments on the Proposed
Stream Buffer Zone Rule, filed by Public Justice and Appalachian Center for the Economy and
the Environment, on behalf of Waterkeeper Alliance, West Virginia Highlands Conservancy,
Sierra Club, Ohio Valley Environmental Coalition, and Coal River Mountain Watch on
November 20, 2007, attached at Exhibit A.

Concentrated Animal Feeding Operations (CAFO) Permitting Rule (EPA)

Over the past two decades, the rise in the number of factory farms (CAFOs) and concentration of
the livestock industry has given rise to significant environmental and community health
problems in rural America. Modern, industrialized agriculture is the number one cause of water
quality impairment in the United States. Factory farms, or Concentrated Animal Feeding
Operations (CAFOs), are a big part of this problem. According to EPA, agricultural operations
that confine livestock and poultry animals generate about 500 million tons of animal waste
annually or three times more waste than humans generate each year. USEPA, National Pollutant
Discharge Elimination System Permit Regulation and Effluent Limitation Guidelines and
Standards for Concentrated Animal Feeding Operations (CAFOs), 68 Fed. Reg. 7176, 7180
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(2003). Hogs in North Carolina alone produce more fecal waste than all people in North
Carolina, California, Pennsylvania, New York, Texas, New Hampshire and North Dakota
combined. Heather Jacobs & Larry Baldwin, North Carolina Hog Vigil, Waterkeeper Magazine
(Summer 2007), http:/switchstudio.com/waterkeeper/issues/Fall07/north-carclina. html.
Meanwhile, Maryland raises 270 million chickens a year which generate one billion pounds of
manure annually. Bill Gerlach, State Secrets: What are they Hiding on Maryland Chicken
Farms?, Waterkeeper Magazine (Fall, 2007), citing Delmarva Poultry Institute, Facts About
Maryland’s Broiler Chicken Industry (2006). Pollution from industrial dairy and cattle
operations produce similarly staggering amounts of waste. The estimated three million cows in
the Central Valley of California create as much waste as a city of 20 million people. Natural
Resources Defense Council, America’s Animal Factories: How Siate Fail fo Prevent Pollution
Jfrom Livestock Waste (1998), hitp://www nrde.org/water/pollution/factor/stcal.asp. Yet, unlike
human waste, most animal waste receives no treatment. Rather, it is stored in unlined manure
pits and then spread onto land. CAFO waste contains nutrients and bacteria that affect human
health and destroy ecology, particularly when manure overflows from storage pits or is over
applied to land, where it seeps into groundwater or runs into our waterways. USEPA, 2003
CAFO Final Rule, 68 Fed. Reg. 7181. Waste also contains toxic metal contamination, like
arsenic in the poultry industry and copper and selenium in the hog industry. See, e.g., Nachman,
Keeve E. et al., Arsenic: a Potential Roadblock to Animal Waste Management Solutions, Environ
Health Perspect 113:1123-1124 (2005).

In January 2001, one of the Bush Administration’s first actions was to pull back a Clean Water
Act regulation developed by President Clinton’s EPA that would have required CAFOs to clean
up their act. In February 2003, President Bush’s EPA issued its own rule, which created huge
loopholes for the industry, kept the public in the dark about impacts to their own homes and
communities, and kept alive the sixteenth-century technology of spreading untreated manure on
fields. We challenged this absurd Rule in court, and won on many counts. See Waterkeeper
Alliance v. I'PA, 399 F.3d 486 (2d Cir. 2005). But EPA failed to strongly defend against
Industry’s most important challenge — against the Agency’s decision that all CAFOs were
required to obtain NPDES permits. As a result, the court sided with industry, ruling that EPA
could only require permits when CAFOs had “actual discharges.” Id. at 506.

In response, EPA should have used its ample authority and discretion to assemble all the
evidence available to it, collect further data, and determine that all Large CAFOs discharge,
based on the nature of their design and method of operation, or that some set of Large CAFOs,
those in floodplains, or areas with sandy soils, or high water tables discharge because of their
location. Instead, on Halloween, the Agency issued a new Final Rule that almost completely
exempts the industry from any regulation whatsoever. 73 Fed. Reg. 70418 (Nov. 20, 2008).

EPA’s new approach actually exempts almost all CAFOs from a requirement to apply for
NPDES permits; only those that determine, based on the results of an unreviewed, unguided
analysis that they discharge or “propose to discharge” are required to obtain permits. The vast
majority of CAFOs can be expected to hide behind the myth that since they have no outlet pipes
directly flowing into nearby rivers or streams, that they are “non discharge” facilities. Asa
result, few CAFOs will apply to state agencies or EPA for NPDES permits. In fact, CAFO
operators are given the option of taking a further step, of “self-certifying” that their facilities do
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not and will not discharge. This “no discharge certification” gives them a certain degree of
immunity against prosecution in the likely event that they discover an “actual discharge.”

However, even after an obvious discharge, CAFO operators are not required to obtain NPDES
permits. Indeed, the existence of a previous discharge is just one of the factors that EPA advises
CAFO operators to consider when deciding whether they need NPDES permits. Again, if the
operator decides that a repeat discharge is unlikely, then he or she can decide not to apply for a
permit. The decisions of these CAFO operators are never subject to public scrutiny, or reviewed
by state environmental agencies. The entire scheme rests on the good word of an industry that
claims in the face of all evidence to be responsible managers of the mountains of waste that they
generate.

In creating this “hand-off” self-regulation scheme, EPA undermined the efforts of state
regulatory programs, shielded the operators of CAFOs from close examination of their waste
management practices, and unduly surrendered its legal obligations to regulate industries that
pollute our common waterways.

For a more comprehensive discussion of this issue, please see the comments on the Revised
NPDES Permit Regulations and Eftluent Limitation Guidelines for CAFOs in Response to
Waterkeeper Decision filed by Waterkeeper Alliance, NRDC, and Sierra Club on Aug. 29, 2006,
attached at Exhibit B.

Gutting protections for wetlands: EPA/Army Corps of Engineers Guidance

On Tuesday, December 2, EPA and the Corps of Engineers release new Guidance on Clean
Water Act Jurisdiction Following the U.S. Supreme Court’s Decision Rapanos v. United States
& Carabell v. United States. This Guidance is critically important because it shapes the
decisions that regional Corps of Engineers oftices use to determine whether the protections of the
Clean Water Act extend to local wetlands or streams (even stretches of rivers.) Unfortunately,
the Guidance continues the Administration’s previous history of limiting the reach of the Clean
Water Act in order to reduce the impact of its requirements and regulations upon builders,
agriculture and other industries.

As discovered by Representative Waxman this past July, EPA identified a dramatic drop in its
own enforcement cases in the two year atter the Rapanos decision. According to a memo dratted
by EPA Assistant Administrator for Enforcement Granta Nakayama, EPA regions decided not to
pursue formal enforcement in 304 separate instances where there were potential CWA violations
because of jurisdictional uncertainty. In addition, the regions identified 147 instances where the
priority of an enforcement case was lowered due to jurisdictional concerns. Finally, the regions
indicated that lack of CWA jurisdiction has been asserted as an affirmative defense in 61
enforcement cases since July 2006. In total, between July 2006 and July 2008, the Rapanos
decision or the Guidance negatively affected approximately 500 enforcement cases.

In one notable instance where the reach of the Act was unduly limited, the Corps’ Southwest
Regional Office determined that only portions of the Los Angeles River were within the
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jurisdiction of the Clean Water Act. See James L. Oberstar, Henry A. Waxman, Letter to Hon.
John Paul Woodley, Ass’t. Sec’y. of the Army, Civil Works, Aug. 7, 2008, available at
http:/ftransportation.house soviMedia/File/press/ TNW.pdf. While EPA later responded to
massive public pressure by reviewing the Corps determination, many of the nation’s waters have
not been so fortunate. See id.

After the Rapanos decision, EPA and the Corps made a promise to the American public — the
agencies would use their legal authority to the maximum extent they could to protect water
bodies. Washington State Water Resources Association, Carabell and Rapanos Rulings: How
Will They Change the CWA? (July 26, 2006) (interview transcript with Ann Klee), available
online at http:.//www.wswra.org/files for news archives/carabell rapanos_rulings.html. Also,
Statement of Benjamin H. Grumbles, EPA Assistant Administrator for Water & John Paul
Woodley, Jr., Assistant Sec’y of Army for Civil Works, Before the Subcommittee on Fisheries,
Wildlife, & Water of the Senate Environment & Public Works Committee, at 4 (Aug. 1, 2006).
However, as discussed in much greater detail in the documents submitted with my written
testimony, the guidance issued by EPA and the Corps repeatedly and egregiously breaks this
promise, leaving numerous waters unprotected or inadequately protected. It seems as though the
agencies took nearly every opportunity to misinterpret the Court’s opinions in a way that
constrained, rather than maintained, protective jurisdiction.

One of the critical errors EPA and the Corps made in this guidance was to decide that the
Rapanos decision placed limits on Clean Water Act protections for tributary streams. In fact,
long established and still valid regulations do not qualify the inclusion of tributaries as regulated
“waters of the United States.” By contrast, the Guidance fails to categorically protect tributaries.
In the case of streams that are less than “relatively permanent” the Guidance requires a case-by-
case demonstration of a “significant nexus” with downstream traditional navigable waters.

The next major flaw with the guidance is its failure to provide meaningful instruction to field
staff about how they should identify aquatic features that have a “significant nexus” to waters of
the United States, and thus qualify for protection under the Clean Water Act. However, perhaps
the most damaging aspect of the guidance is its unnecessary limitation on the consideration of
the cumulative effect that wetlands have on water quality when evaluating whether a “significant
nexus” is present. In so doing, EPA and the Corps go further than the Rapanos decision
intended, and unnecessarily and disastrously limit the reach of the law’s protective programs.

For a more comprehensive discussion of this issue, please see the comments on the Proposed
Guidance on Clean Water Act Jurisdiction Following the U.S. Supreme Court’s Decision
Rapanos v. United States & Carabell v. United States filed by Waterkeeper Alliance and other
environmental organization on January 21, 2008, attached at Exhibit C.

Department of Interior Qil Shale Leasing Rule

One of the more egregious midnight regulations — a rule governing commercial leasing and
production of oil shale on two million acres of public land in Colorado, Wyoming and Utah —
was issued on November 18, 2008. This rule hastens the process for opening two million acres
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of public land in Wyoming, Colorado and Utah for leasing to drill for oil shale and makes
permanent a set of industry-friendly parameters for development. The Secretary of the Interior
rushed the finalization of this rule even though no oil shale industry currently exists and, if one
does exist in the future, no one currently has any idea what technology will be used or what the
ultimate impacts will be. This rule was issued solely to benefit private oil companies at the
expense of our environment, our climate, and local communities. Even the Bureau of Land
Management has stated that insufficient information exists to fully plan for commercial oil shale
production.

Big Oil’s gross over-estimate claims that there are nearly 800 billion untapped barrels of oil
trapped in the sedimentary shale of some of our most prized public lands. However, tapping into
this unsustainable energy source will require between 2.1 and 5 barrels of water for each barrel
of oil produced, not to mention the vast amounts of energy required for the process. There are
even plans to build new coal fired power plants simply to provide the energy needed to transform
rock into oil, essentially accelerating a natural process that takes millions of years. Ruthlessly
advancing their enthusiasm for repeating a boondoggle of the 1970s oil crisis, Big Oil has
aggressively lobbied the Bush Administration to put in place protections for their industry even
though there’s no compelling need for, or consensus around, this last minute rulemaking.

Congress itself acknowledged the infancy of oil shale technology last year when it prohibited
taxpayer dollars from being used to issue this rule. Unfortunately, in the short-sighted panic over
gas prices, this limitation was not renewed and the Bush administration was able to proceed with
this ill-informed rule. This rule must be withdrawn and the current federal policy must be
reviewed to ensure decisions regarding commercial leasing are based on data and analysis
generated from the Congressionally-authorized research programs on federal lands. Even the oil
companies have admitted this is at least a decade away.

The fate of this rule is vitally important because commercial development of oil shale on public
land, using public resources, is bad for the environment, bad for taxpayers, and inconsistent with
our need for a clean energy future for our nation. As the Department of the Interior (DOI)
readily acknowledges, oil shale development will compromise the region’s scarce water supplies,
degrade sensitive wildlife habitats, and further alter local communities already impacted because
of unprecedented oil and gas drilling. Impacts would also be felt nationally and globally as oil
shale production would generate significantly more global warming pollution than conventional
gasoline production. We are encouraged by recent statements by the new Secretary of the
Interior, Ken Salazar about the Obama Administration’s stance on this unnecessary and
potentially destructive rule. In a roundtable meeting with reporters last week, Secretary Salazar
described the rule as not being “the wise thing to do at this point in time because we have so
many questions that still have to be answered.” Without answers to these questions, Secretary
Salazar stressed that “it made no sense to move forward with a commercial oil shale leasing
program,” and promised to closely review this and other midnight actions of the Bush
administration.

For more details on the problems associated with oil shale extraction, and the necessity for
vacating this rule, see my statement attached at Exhibit D.
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The four rollbacks described above are among the most significant of a host of midnight
rulemakings that undo legal protections for our waters or jeopardize public health. Other agency
actions, or deliberate inactions, will perpetuate the Bush Administration’s lack of regard for our
environment for years to come. A quick roll-call listing some of these other rules reveals the
breadth of this presidency’s assault on our commonwealth.

CAFO CERCLA/EPCRA Exemption

Under the proposed rule change, large chicken production facilities, hog confinements, and cattle
feeding operations would no longer have to report hazardous releases of ammonia, hydrogen
sulfide, and other toxic gases. Despite protestations from big agriculture, CAFOs are significant
sources of hazardous air pollutants. At the Threemile Canyon Farms in Boardman, Ore., EPA
found waste from the operation’s 52,000 dairy cows pumps more than 5.5 million pounds of
ammonia into the atmosphere each year.

The reporting provisions in CERCLA and EPCRA require CAFOs to report releases of
hazardous substances from animal waste. From a public health standpoint, the proposed
exemption ignores the increasing body of scientific evidence which shows that ammonia,
hydrogen sulfide, and other hazardous emissions from animal feeding operations may have
significant impacts on human health and the environment. EPA has ignored such information in
its determination that the source and nature of such pollution makes an emergency response
“unnecessary, impractical and unlikely,” and that the proposal is “is protective of human health
and the environment.” See Fed. Reg. at 73,700-04. Moreover, the proposed exemption is
contrary to both the plain language and primary purposes of CERCLA and EPCRA, which were
enacted to enable government officials to assess and respond to releases of hazardous substances,
as well as to inform the public about contaminants in their communities. EPA has provided no
legal justification that would allow it to carve out the proposed exemption from these statutory
requirements. Waterkeeper Alliance is leading other environmental, animal welfare, and public
health organizations in a legal challenge to this unlawful rule. The case is being heard before the
Court of Appeals for the District of Columbia Circuit.

For more comprehensive discussion of this issue, please see the comments on the
CERCLA/EPCRA Administrative Reporting Exemption for Air Releases of Hazardous
Substances From Animal Waste at Animal Feeding Operations, filed by Earthjustice on behalf of
Waterkeeper Alliance and other organizations, attached at Exhibit E.

Construction and Development Effluent Limitations Guidelines

Stormwater pollution, particularly from construction sites and new developments, is the fastest
growing source of water quality impairment in the country. Excessive sediment is the leading
cause of impairment of the Nation’s waters (United States Environmental Protection Agency,
2000). In 1998, approximately 40 percent of assessed river miles in the U.S. were impaired or
threatened from suspended and bedded sediments (United States Environmental Protection
Agency, 2000). Construction activity is a major source of anthropogenic sediment loads to water
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resources and a significant source of pollutants to adhere to sediment particles, including
nutrients that cause eutrophication. An estimated 80 million tons of sediment enter receiving
waterbodies each year from construction sites (Goldman et al., 1986, cited by United States
Environmental Protection Agency, 2002)

In 2000, EPA responded to this crisis by listing construction and development as an industry
category that required regulations, “effluent limitations,” to reduce discharges of excessive
volumes of stormwater, laden with sediment and other pollutants, from construction sites and
new development. In 2002, the Agency unlawfully tried to change its mind, an effort that
Waterkeeper Alliance, NRDC and the States of New York and Connecticut stopped in court. In
November, EPA finally released its long overdue proposed rule, which largely relies on the same
suite of inadequate technologies that have failed for decades to control erosion and sediment.

While there is some hope that the Agency’s final rule, due out next December, will have
improved performance and technology standards that meaningfully protect our rivers and
streams from this scourge. However, there’s little chance at this date that EPA will reconsider
the most troubling aspect of its proposed rule — its decision to ignore the permanent pollution
caused by runoff from these newly developed impervious surfaces. About 90 percent of
precipitation or other water that falls on pavement is converted to runoff; roughly 5 to 15 percent
of water that falls on grass lawns is converted to runoff (Schueler, T.R. 1987. Controlling Urban
Runoff: A Practical Manual for Planning and Designing Urban Best Management Practices.
Publication No. 87703. Metropolitan Washington Council of Governments. Washington, D.C.).
Even at low levels of imperviousness, the ecological integrity of coastal watersheds declines
rapidly (White, N.M, D.E. Line, J.D. Potts, W. Kirby-Smith, B. Doll, W.F. Hunt. 2000. Jump
Run Creek shellfish restoration project. Journal of Shellfish Restoration. 19(1).) Suburban and
urban stormwater carries oils and metals from motor vehicles; fertilizers, pesticides, and
sediment from landscaping activities; and pathogens and excess nutrients from pets, improperly
installed or maintained septic tanks, and combined sewer overflows (Environmental Assessment
for the Proposed Eftluent Limitation Guidelines and New Source Performance Standards for the
Construction and Development Category. Washington, D.C.). Flooding, channel erosion,
landslides, and degradation of aquatic ecosystems associated with urbanization have been
documented for decades (See, e.g., Wilson, K.V. 1967. A preliminary study of the effects of
urbanization on floods in Jackson, Mississippi. Professional Paper 575-D. United States
Geological Survey. Denver, Colorado.).

EPA’s short-sighted proposal neglects to require developers to adopt low impact development, or
better site design, approaches to reducing stormwater, many of which dramatically reduce
stormwater while saving builders money and recharging local aquifers. By failing to think and
act progressively, EPA has set back by decades our collective efforts to rein in this most serious
threat to water quality and undercut important economic growth opportunities. We encourage all
members of the House to convey their disappointment that EPA has chosen to disregard this
significant and growing threat to our nation’s waters, and to stress the need for meaningful
measures to control stormwater runoff from newly developed areas.
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For a more comprehensive discussion of this issue, including the necessity for post-construction
stormwater controls, please refer to the proposal submitted by Waterkeeper Alliance and NRDC
to EPA on November 30, 2007, attached at Exhibit F.

Perchlorate Standards for Drinking Water

The Bush Administration had a long track record of trying to rollback drinking water standards
that put the public’s health above industry profits. Nearly eight years ago, EPA attempted to
raise the level of arsenic allowed in drinking water supplies to SO micrograms/litter, a more
permissive standard than the 10 micrograms/liter allowed in the Europe Union and recommended
by both the World Health Organization and the United States Public Health Service. See, e.g.,
O’Connor, John, “Arsenic in Drinking Water; Part 1. The development of drinking water
regulations,” available at http.//www.h2oc.com/pdfs/DW . pdf. When faced with the need to
create standards for perchlorate, a toxic ingredient in rocket fuel that has been linked to impaired
thyroid function and developmental health risks, particularly for babies and fetuses, EPA
demonstrated a continuing reluctance to act in the public’s interest.

After decades of study, last month EPA decided that there was no benefit to be gained by setting
a “national primary drinking water regulation” for perchlorate as required by Safe Drinking
Water Act. 78 Fed. Reg. 60262. Under this new standard, more than 16 million Americans are
exposed to unsafe levels of perchlorate in their drinking water, and independent analysis shows
anywhere from 20 to 40 million Americans at risk. See Eilperin, Juliet, “EPA Advisers Seek
Perchlorate Review; Scientists Hope Agency Rethinks Decision Not to Issue Standard,”
Washington Post (Nov. 14, 2008), available at http //swww. washingtonpost com/wp-
dvn/content/article/2008/1 1/13/AR2008111303906 htmi?nav=rss_nation. Perchlorate is
particularly widespread in California and the Southwest, where it's been found in groundwater
and in the Colorado River, a drinking-water source for 20 million people.

EPA rushed to finalize its decision in defiance of its own scientific advisers, who criticized the
Agency’s political appointees with ignoring data from the Centers from Disease Control in favor
of the results of an untested computer model funded by the chemical industry. See id. Most
perchlorate contamination is the result of defense and aerospace activities, and the Agency’s
refusal to set a protective standard was widely seen as a capitulation to the interests of the
Pentagon and defense industry.

Uranium Mining Near the Grand Canvon

After an unconscionably short comment period, 15 days, on December 5" the Department of
Interior issued a final rule that attempts to strip Congress of its authority to protect sensitive
public lands from the ravages of mining. Stripping this House of its emergency withdrawal
power will effectively open lands next to Grand Canyon National Park to uranium mining,
providing another last-minute gift to the mining and energy industries that have formed the Bush
Administration’s agenda in these areas for the past eight years.
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The immediate effect of this rule is to allow a British company to explore for uranium within
three miles of the lookout point over the south rim of the Canyon, and potentially will allow
dozens of mines to be developed in the area. This region still suffers from a legacy of past
generations of uranium mines, and local residents oppose further mining in and around their
communities. Mining in the region could pose a grave threat to the quality of the Colorado River
and other regional lakes and streams. The Interior Department flouted these concerns by rushing
the rule through with almost no opportunity for the public to have a voice, once again favoring
the interests of a friendly industry over the public.

Again, thank you very much for inviting you to testify before the Committee this afternoon. As
you have heard during today’s hearing, the last months of the Bush Administration were spent
cementing preferences for industry while undermining or delaying protections for our waterways
and communities. While we look forward to a far more environmentally protective approach
tfrom the current Administration, the Bush legacy of depredation will take decades to undo. This
effort will require concerted regulatory and Executive actions, as well as leadership from
members of this House and the Senate. T encourage this Committee to further review the impacts
of the Bush Administration’s last-minute regulations, and to carefully consider all legislative and
appropriations responses available to the Congress.

Endangered Species Act

For over 35 years, the Endangered Species Act (ESA) has provided unparalleled protections for
our nation’s wildlife, plant species, and the ecosystems that support them. Not only have
hundreds of species been rescued from extinction, but our proven ability to recover a species to
the point where they no longer require special protections under the ESA is an astounding
achievement in itself. Both components provide the true essence of the Act.

The last eight years have greatly diminished the effectiveness of the ESA in protecting our
wildlife, with the final blow coming in December when the Bush Administration announced final
rules that dramatically undercut the ESA by allowing agencies with no expertise in conservation
to decide for themselves whether a proposed action would adversely affect a threatened or
endangered species. See 73 Fed. Reg. 76,272 (December 16, 2008). Under Section 7 of the
ESA, federal agencies are required to work with the Fish and Wildlife Service (FWS) or the
National Marine Fisheries Service (NMFS) when proposing an action to insure that it will not
jeopardize the existence of a species or adversely change or destroy habitat critical to the species.
(See generally Defenders of Wildlife’s Jamie Clark’s December 11, 2008 testimony before the
House Select Committee on Energy Independence and Global Warming.) This has been one of
the Act’s most successful provisions as it forces other agencies to balance the need for species
preservation with their other objectives.

The Bush administration midnight ESA rule severely undermines the ability of experts at the
FWS or the NMFS to protect our plant species and wildlife. Tt allows agencies to avoid Section
7 consultation altogether for any action the agency unilaterally decides will have
“inconsequential, uncertain, unlikely, or beneficial affects” on wildlife. (Defenders of Wildlife
Facishee: Endangered Species af Risk). Agencies already have the ability to make such
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determinations, but they must be done with the approval of FWS or NMFS. The importance of
FWS and NMFS oversight is to ensure that the protection of endangered or threatened species is
not overrun by other priorities the proposing agency, such as the Energy or Defense Department,
may have for a planned action. The specialists at FWS and NMFS have the expertise to shed
light on the negative effects of an agencies action that may not be obvious to non-experts.
Allowing an agency to substitute its own judgment on conservation issues that it knows very
little about in lieu of a Section 7 consultation will not be sufficient to ensure that wildlife and
their habitat are receiving necessary protections.

Several environmental groups, represented by NRDC and Earthjustice, have challenged the
weakened ESA rule in court, for unlawfully exposing America’s most vulnerable plants and
animals to new threats by allowing conflicted federal agencies to self-consult about potential
project impacts on endangered species. In a major break from typical national environmental
policy, no environmental impact statement has been conducted. See NRDC Press Release,
Groups IFight to Save the I'ndangered Species Act, December {, 2008. Several states, led by
California, later filed a similar to lawsuit to stop these regulations. Other state parties to that suit
are Oregon, Connecticut, Delaware, Massachusetts, Maryland, New Jersey, New York, and
Rhode Island.

Congress has also moved to overturn these regulations. On January 16, 2009, Congressman
Nick Rahall led twelve other members in introducing a resolution under the Congressional
Review Act to overturn these regulations.

This is exactly the type of action that is needed to restore the integrity of the Endangered Species
Act. These last-minute rules were just the shameful culmination of eight years worth of efforts
by the Bush administration to significantly weaken the Endangered Species Act. Congress and
the Obama administration must act quickly to restore the Act to its full intent. Congress should
enact legislation that will restore the protections of the ESA, particularly for Section 7
consultation and the definitions of what constitutes a threatened or endangered species. The
ESA has protected hundreds of plants and animals from the brink of extinction, and must be
preserved to do so for future generations.

EPA Air Pollution Rules

The Bush administration issued a handful of harmful rules under the Clean Air Act prior to
leaving office, with one of those rules actually taking legal effect on January 20, 2009. The
Clean Air Act rulemaking in question governs so-called fugitive emissions — those that cannot
reasonably pass through a stack or vent. In this rule, EPA weakened the Act’s “new source
review” permitting program by allowing industrial sources and other polluters to ignore fugitive
emissions that under prior, stronger law had to be included in determining whether a facility is a
“major source” subject to Clean Air Act control programs. EPA acknowledges that the
regulatory relief extends to power plants, petroleum refineries, chemical manufacturers, and
mining and agri-business operations. Indeed, EPA’s weakening rule change effectively will
exempt mines and factory farms from important Clean Air Act regulations. See generally 73
Fed. Reg. 77,882 (Dec. 19, 2008).

11
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As my NRDC colleague, John Walke, correctly predicted in December 11 testimony before the
Select Committee on Energy Independence and Global Warming, EPA adopted another harmful
Clean Air Act rule that allows emissions increases from oil refineries, chemical plants, and other
major industrial polluters to escape review and control, by artificially separating — and thereby
ignoring — emissions increases that occur at multiple pieces of equipment at a facility. See
generally 74 Fed. Reg. 2376 (Jan. 15, 2009). The influential National Association of Clean Air
Agencies, representing the country’s state and local air pollution control officials, had urged
EPA not to adopt this weakening rule at all, objecting that the rule change was “likely to
encourage virtually unilateral economic decision-making on emissions increases and project
aggregation by sources, with the result that [air pollution control] requirements are triggered less
often and air quality may be adversely affected.”

The rule is slated to become legally effective on February 17, 2009, but it is also subject to the
request in the January 20, 2009 memorandum from White House Chief of Staff Rahm Emanuel
asking agencies to “consider extending for 60 days the effective date of regulations that have
been published in the Federal Register but not yet taken effect.” We believe it is important for
the new administration to extend the effective date of this rule with an eye toward abandoning
the rule altogether, and returning to the stronger air pollution control practices that were long in
place before the Bush administration’s weakening rule.

Finally, it’s worth mentioning a Clean Air Act rule in which the White House intervened with
EPA fewer than 24 hours before the rule’s signature, prohibiting EPA from monitoring lead
emissions from facilities that emit more than 1,000 pounds per year of lead. Instead, the White
House allowed EPA only to monitor facilities emitting more than 2,000 pounds of lead per year,
resulting in more than 200 lead polluters nationwide that now will go unmonitored. For
example, residents of Cass County, Indiana, Charlevoix County, Michigan, Lawrence County,
Pennsylvania, Cuyahoga County, Ohio, Oswego County, New York, Harris County, Texas and
Dakota County, Minnesota won't have the benefit of lead monitors downwind of the cement
plants, oil refineries or lead smelters in their communities, thanks to the irresponsible White
House intervention. (To find out if a community has a facility that should have a lead air monitor
(but won't), check out NRDC’s map of lead polluters here:

hitp:/fweew nrde org/health/effects/iead/lcad_emitters_maps.asp.)

EPA Global Warming Actions

On December 18, 2008, former EPA Administrator Stephen Johnson issued a memorandum
declaring, unilaterally without any opportunity for public notice and comment, that officials
reviewing permit applications by utilities to build new coal-fired power plants cannot consider
the plants’ global-warming CO, emissions. The specific intent of this action was to circumvent
the natural consequences of a recent decision rendered by EPA’s Environmental Appeals Board
(“EAB”), so0 as to avoid any notice and comment on this issue. See In re: Deseret Power
FElectric Cooperative, PSD Appeal No. 07-03 (EAB Nov. 13, 2008).

In that case, the EAB had held that EPA’s regional office in Denver wrongly concluded that
existing EPA interpretations precluded a determination that CO, is a pollutant “subject to
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regulation” under the Clean Air Act. The EAB rejected the Region’s argument that EPA had
historically interpreted the phrase to mean only regulations that limit emissions, and remanded
the permit back to the Region to “reconsider whether or not to impose a CO, BACT limit in light
of the [EPA’s] discretion to interpret, consistent with the CAA, what constitutes a ‘pollutant
subject to regulation under [the CAA].>”

In the December 18 memorandum, Administrator Johnson asserted disingenuously that the
EAB’s decision has thrown the entire Clean Air Act permitting program into confusion, and
clarity was required — in the form of his new and deregulatory interpretive rule contained in the
memorandum. Johnson declared that pollutants for which the Clean Air Act and/or EPA
regulations require only monitoring and reporting, CO; in particular, are excluded from being
considered “subject to regulation” under the Clean Air Act. His approach to addressing this
problem, however, illegally side-stepped proper administrative procedures, and adopted a
position that is substantively at odds with the Clean Air Act.

The former Administrator’s pronouncements were a new substantive interpretation at odds with
prior agency interpretations and the plain language of the statute. EPA has never before
expressed this untenable interpretation of the Act, and to do so in a midnight memorandum,
without the opportunity for public comment, was wholly inappropriate.

The substantive position in the Johnson memorandum is also legally bankrupt. In Massachusetts
v. I'PA, 127 S.Ct. 1438 (2007), the U.S. Supreme Court concluded, among other things, that
greenhouse gas emissions (including CO,) are pollutants under the CAA. Moreover, CO; is
already “regulated” under the Act, specifically in monitoring, recordkeeping and reporting
provisions of Clean Air Act section 821; so CO; is already “subject to regulation” for purposes
of Clean Air Act regulation and the law’s permitting program.

The Bush administration’s last minute abuse in issuing this memorandum is the culmination of
eight years of inaction, evasion and irresponsibility concerning the greatest environmental threat
of our time, global warming. It was not enough for the Bush administration to break the
President’s 2000 campaign pledge to reduce CO, emissions from coal-fired power plants; not
enough to repudiate international climate treaties and damage the United States’ relations with
other countries; not enough to oppose Clean Air Act authorities it already possessed by fighting
all the way up to the Supreme Court, in order to shackle those authorities under the prior
administration and future ones. It was not enough for the Bush administration to watch CO,
pollution from coal-fired power plants increase from the start of the administration to the finish,
with annual CO; pollution from coal-fired power plants higher by over 170 million tons in 2007
than in 2001.

No, the Bush administration felt the irresponsible need to rush out a memorandum on December
18, 2008, in a desperate attempt to insulate these same coal-fired power plants from controlling
their CO; pollution and to try to tie the hands of the incoming Obama administration — all to
block responsible and required global warming solutions under the Clean Air Act.

Environmental groups including NRDC have petitioned the new administration to reconsider and
reject Johnson’s illegal interpretation, at the same time that they have filed a lawsuit seeking to
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overturn the memorandum in court. In the name of tackling the critical challenge of global
warming from the biggest source of those emissions domestically, coal-fired power plants, it is
essential that the Obama administration abandon the Johnson memorandum and make clear that
new coal-fired power plants must control their CO; pollution.

EPA Hazardous Waste Rules

In October 2008, the Bush administration issued a final regulation that exempted over 3 billion
pounds of hazardous waste from protective regulation under the Resource Conservation and
Recovery Act (RCRA). See generally, EPA, Revisions to the Definition of Solid Waste, 73 Fed.
Reg. 64,668 (Oct. 30, 2008). The final rule became effective on December 29, 2008.

As noted by the environmental organization, Earthjustice:

Under the new rule, EPA estimates that as much as 1.5 million tons of waste that is
currently defined as hazardous will now be considered innocuous enough to be stored,
transported, or processed by unlicensed and barely supervised companies. More than
5,000 facilities will take advantage of the loophole, including chemical companies,
pharmaceutical manufacturers, and the industrial waste industry.'

The Bush administration rule allows over 3 billion pounds of hazardous waste to be exempted
from RCRA hazardous waste regulation if the waste generator claims it is being recycled. The
reality is that most hazardous waste that can be recycled is already being recycled, but by
RCRA-licensed and closely supervised operators. Under the new rule, recycling takes place
outside of RCRA, with hazardous waste generators periodically certifying that they are shipping
to legitimate recyclers. EPA’s rule replaces the protective regulation intended by Congress with
self-regulation.

And unfortunately, the Bush administration rammed this terrible rule out so that it would take
legal effect just before the Obama administration took office. Accordingly, the rule is not
covered by the January 20 Emanuel memo that would offer the possibility of extending the rule’s
effective date. Nonetheless, this harmful rule must be a top priority for reversal by the Congress
and Obama administration.

In another harmful hazardous waste rule, the Bush administration adopted a rule that reclassified
over 200 million pounds of hazardous waste as “fuel,” allowing it to escape RCRA’s
comprehensive regulation. Here is how Earthjustice rightly characterized this Bush
administration action:

Under this new rule, facilities across the country will be allowed to handle and burn
certain hazardous wastes in their boilers instead of shipping those wastes to RCRA-
licensed waste handlers for incineration. EPA justified deregulating the waste by
claiming that emissions from burning the waste are “likely” not to differ from emissions
from burning fossil fuels. 72 Fed. Reg. at 33289. EPA freely admitted, however, that

! EPA, Revisions to (he Definition of Solid Waste, 72 Fed. Reg. 14171-14218 (proposcd March 26, 2007).
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even when “burned even under good combustion conditions, emissions of hazardous
organics may be somewhat higher than those from burning fossil fuel ” /d. at 33,292.
Cancer-causing benzene is among the substances EPA found to be higher in ECF
emissions. /d.

With both of these hazardous waste regulatory abuses, EPA has abdicated the basic statutory
purpose of RCRA, to “promote the protection of health and the environment.” Congress
expected EPA to adopt a “cradle to grave” approach to the regulation of hazardous waste
because of the increased environmental and health risks from such substances. But with two
last-minute, cynical re-definitions of “hazardous waste,” the Bush administration exempted
nearly 3.6 billion pounds of hazardous waste from protective RCRA regulation each year.
Congress and the Obama administration must not allow these abuses to stand.
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ATTACHMENT 1

November 20, 2007

David Hartos

Office of Surface Mining Reclamation
and Enforcement

Appalachian Region

3 Parkway Center

Pittsburgh, PA 15220

Office of Surface Mining Reclamation and Enforcement
Administrative Record

Room 252 SIB

1951 Constitution Avenue, NW.

Washington, DC 20240

Re:  Comments on Proposed Rule and Draft EIS on Excess Spoil Minimization/Stream
Buffer Zones, 72 Fed. Reg. 48678, 48890 (August 24, 2007), RIN 1029-AC04,
Docket Nos. OSM-2007-0007 and OSM-2007-0008; OSM-EIS-34.

Dear Mr. Hartos:

On behalf of the West Virginia Highlands Conservancy, Sierra Club, Ohio Valley
Environmental Coalition, Coal River Mountain Watch and Waterkeeper AJliance‘, we submit
these comments in opposition to the proposed rule.> Earthjustice also joins in these comments.
The proposed rule is another in a series of actions by the Bush Administration to gut long-
standing safeguards against the wholesale burial and pollution of streams in Appalachia by the
coal mining industry. In May 2002, the U.S. Army Corps of Engineers (the Corps) repealed a
25-year-old prohibition on dumping waste material in streams. 67 Fed. Reg. 31129. In October
2005, the Office of Surface Mining (OSM) weakened its oversight of state mining programs, by

"The members of the Waterkeeper Alliance are the Altamaha Riverkeeper. Animas Riverkeeper. Assateague
Coaslkeeper, Black Warrior Riverkeeper, Black Water/Nottoway Riverkeeper, Cape Fear Coastkecper, Casco
Baykecper, Calawba Riverkeeper, Choctawhatchee Riverkeeper, Colorado Riverkeeper, Cook Inletkeeper,
Delaware Riverkeeper, Detroit Riverkeeper, Emerald Coastkeeper, French Broad Riverkeeper, Grand Traverse
Bavkeeper, Great Salt Lakekeeper, Hackensack Riverkeeper, Housatonic Riverkeeper, Hudson Riverkeeper,
Hurricane Creekkeeper. Inland Empire Waterkeeper, Kansas Riverkeeper, Klamath Riverkeeper, Lake George
Waterkeeper, Lower Mississippi Riverkeeper, Lower Neuse Riverkeeper, Lower Susquehanna Riverkeeper,
Milwaukee Riverkeeper, Mobile Baykeeper, Nantucket Soundkeeper, New Riverkeeper, NY/NJ Baykeeper, North
Sound Baykeeper, Ogeechee-Canoochee Riverkeeper, Orange County Coastkeeper, Pamtico-Tar Riverkeeper,
Peconic Baykeeper, Prince William Soundkeeper. Russian Riverkeeper, San Diego Coastkeeper, Santa Barbara
Channelkeeper, Santa Momnica Baykeeper. Saranac Waterkeeper, Savanmah Riverkeeper, Severn Riverkeeper.
Shenandoah Riverkeeper, South Riverkeeper, St. Clair Channelkecper. St. Johns Riverkeeper, Tualatin
Riverkeepers, Upper Chattahoochee Riverkeeper, Upper Neuse Riverkeeper, Upper St. Lawrence Riverkeeper,
Waccamaw Riverkeeper, Western Lake Eric Waterkeeper, West/Rhode Riverkeeper, West Virginia Headwalers
Watcrkeeper, Willamette Riverkeeper and Youghiogheny Riverkeeper.

* We also incorporate by reference our April 23. 2004 comments on the prior proposed rule and our January 5, 2004
comments on the MTM/VF DEIS.
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making federal takeovers for state violations of federal law discretionary rather than automatic.
70 Fed. Reg. 61194, Also in October 2005, the Administration released its final Programmatic
Environmental Impact Statement on Mountaintop Mining/Valley Fills in Appalachia (PEIS),
which proposed no meaningful mining reforms or limitations on valley fills. 70 Fed. Reg.
62102. Now, OSM proposes to gut the stream buffer zone (SBZ) rule, the most important
safeguard under the Surface Mining Control and Reclamation Act (SMCRA) for protecting
streams. Taken together, these actions can only accelerate the pace of mountaintop removal
mining and valley filling, which has already destroyed 1,200 miles of Appalachia’s streams and
387,000 acres of its forests.

The proposed rule would eliminate the standing prohibition against mining within 100
feet of streams if it will have an adverse effect on water quantity, water quality, and other
environmental resources of the stream. In its place, the proposed rule would merely ask coal
operators to “minimize” harm to the extent possible. This is an open invitation to industry to
ignore a rule that, as a practical matter, has been routinely abused and violated as federal and
state regulators looked the other way.

For the reasons discussed below we believe that the proposed changes are unwise,
inconsistent with the objectives of SMCRA and the requirements of the Clean Water Act, and
supported by a draft environmental impact statement (“DEIS”) that is facially inadequate. We
request that OSM withdraw its proposal and instead retain and enforce the existing requirements
regarding the protection of streams. Our detailed analysis and comments on the proposed
changes follow.
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L OSM'’s Proposed Revision of the SBZ Rule Is Arbitrary and Capricious and
Violates SMCRA

A. OSM’s Proposal Contradicts Its Prior Interpretation of the Existing Rule

In the preamble, OSM reviews the history of the 1983 buffer zone rule and claims that it
has consistently “applied” that rule to allow valley fills and other stream incursions. 72 Fed.
Reg. at 48892, 48895, In the DEIS, OSM goes even further and states that “[n]either OSM nor
the State SMCRA regulatory authorities have interpreted or implemented the stream buffer zone
rule as an absolute prohibition of [sic] placement of excess spoil material fills or any other
surface mining activity within the stream buffer zone.” DEIS, pp. 72-73. These statements are
clearly intended to create the impression that the current proposal is consistent with all past
practices and interpretations, and that there is no shift in agency thinking.

In fact, however, the proposed rule is a reversal of OSM’s prior interpretation of SBZ
requirements. When it promulgated the existing SBZ rule in 1983, OSM chose to protect
intermittent and perennial streams because they were recognized to be especially significant in
establishing the hydrologic balance. OSM stated that the bufter zone rule was designed “to
protect streams from sedimentation and gross disturbances of stream channels caused by surface
coal mining and reclamation operations.” 48 Fed. Reg 30312 (June 30, 1983). OSM further
stated that “intermittent and perennial streams generally have environmental-resource values
worthy of protection under Section 515(b)(24) of the Act.” Id. In the MTM/VF PEIS (p. IL.C-
34), OSM and the other participating federal agencies admit that one of the principal purposes of
the stream buffer zone regulation is to “minimize gross disturbances to the prevailing hydrologic
balance, fish and other biologically important plants and animals that may live in the streams or
riparian zones adjacent to the streams.”

In his 1999 ruling interpreting the existing SBZ rule, Judge Haden, Chief Judge of the
District Court for the Southern District of West Virginia, ruled that “[n]othing in the statute, the
federal or state buffer zone regulations, or the agency language promulgating the federal
regulations suggests that portions of existing streams may be destroyed so long as (some other
portion of) the stream is saved.” Bragg v. Robertson, 72 F. Supp.2d 642, 651 (S.D.W.Va. 1999).
Further, Judge Haden stated:

When valley fills are permitted in intermittent and perennial streams, they destroy those
stream segments. The normal flow and gradient of the stream is now buried under
millions of cubic yards of excess spoil waste material, an extremely adverse effect. If
there are fish, they cannot migrate. If there is any life form that cannot acclimate to life
deep in a rubble pile, it is eliminated. No effect on related environmental values is more
adverse than obliteration. Under a valley fill, the water quantity of the stream becomes
zero. Because there is no stream, there is no water quality.

Id. at 661-662. The Court pointed out the obvious: “Valley fills are waste disposal projects so
enormous that, rather than the stream assimilating the waste, the waste assimilates the stream.
The Court holds that placement of valley fills in intermittent and perennial streams violates
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federal and state water quality standards by eliminating the buried stream segments for the
primary purpose of waste assimilation.” Id. at 662. Moreover with valley fills, “[t]his
concentration of industrial waste is mortal to animal or aquatic life in the stream segment buried.
Existing stream uses are not protected, but destroyed. These effects are inconsistent with State
and federal water quality standards.” Id. at 663. It is important to note that, while Judge
Haden’s ruling was overturned on jurisdictional grounds, the substance of his ruling was not
addressed by the Court of Appeals. See Bragg v. West Virginia Coal Ass’n, 248 F.3d 275 (4th
Cir. 2001).

In their brief on appeal in Bragg, OSM, EPA and the Corps expressly agreed with Judge
Haden’s interpretation of the SBZ rule:

[Judge Haden] correctly found that SMCRA'’s stream buffer zone rule. . . prohibits the
burial of substantial portions of intermittent and perennial streams beneath excess mining
spoil. The elimination of substantial intermittent or perennial stream segment [sic]
necessarily causes adverse environmental effects, as it eliminates all aquatic life that
inhabits those stream segments. As the district court rightly concluded, the elimination of
entire stream segments and all the life they contain plainly causes environmental harm.
Accordingly, the district court correctly granted summary judgment on plaintiffs’ buffer
zone claims.

Brief for the Federal Appellants, 4" Cir., No. 99-2683, April 17, 2000 (hereafter “U.S. Br.”), p.
2, Attachment 1 (empbhasis in original).® Additionally, these agencies stated that the District
Court correctly held:

[T]hat valley fills in intermittent or perennial streams may be authorized under the buffer
zone rule only if the permitting agency finds that they will not adversely affect the
environmental resources of the filled stream segments. WVDEP has acknowledged that it
has routinely approved valley fills in intermittent and perennial streams without making
the findings called for by the buffer zone rule for the stream segment filled. The district
court correctly rejected the arguments that WVDEP was not required to make the buffer
zone findings, holding that the findings required by the buffer zone rule must be made for
the filled stream segments and not at some point downstream from the valley fills; and
(2) findings made by the Corps under the CWA section 404(b)(1) guidelines are not a
substitute for the buffer zone findings.

The district court also correctly. . .[held]. . .that the burial of substantial portions of
intermittent or perennial streams in valley fills causes adverse environmental impact in
the filled stream segments and therefore cannot be authorized consistent with the buffer

* In the 2004 proposal, OSM suggested that the DOJ briel is “not consisicnt with our historic interpretation” and
that OSM never agreed with it or approved il. 69 Fed. Reg. at 1039-40. That is a bold-laced lic. DOJ told the
Fourth Circuit thal “Attorncys for EPA and OSM arc identificd on the cover of the federal appellants® bricf as being
“of counsel” to this appeal, and the position taken in the brief for the federal appellants represents the unified
position of the federal agencies.” Federal Appellants’ Opposition to the Motion of the Intervenor-Defendants to
Strike the Brief of the Federal Appellants and to Dismiss Appeal No. 99-2683. p. 2. Attachment 2
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zone rule. The uncontested evidence demonstrates that the burial of substantial portions
of intermittent or perennial causes adverse environmental effects to the filled stream
segments, as such fills eliminate all aquatic life that inhabited those segments.

Id. at 24-25. OSM, EPA and the Corps further stated that “valley fills that disturb intermittent or
perennial streams may be approved only if there is a finding that activity will not adversely
affect the environmental resources of the filled stream segment.” Id. at 41.

In a May 22, 2000 letter (Attachment 3), Acting OSM Director Kathrine Henry adopted
the same position that “the stream buffer zone waiver findings must be made not only for
segments downstream of the fill, but also for each segment of an intermittent or perennial stream
in which excess spoil is placed.” In its 2004 proposed rule, OSM admitted that this brief and this
Acting Director’s letter took the position that the rule applied to valley fills. 69 Fed. Reg. at
1040. However, in its 2007 proposed rule, OSM conveniently omits this material and instead
cryptically cross-references it as an “additional discussion of litigation and related matters.” 72
Fed. Reg. at 48896.

Now OSM has completely reversed this position and would totally exempt valley fills,
waste impoundments and other stream incursions from the rule. 1d. at 48907, DEIS, p. S-2.
When an agency reverses its position, its burden of justification increases. In such cases, “an
agency changing its course by rescinding a rule is obligated to supply a reasoned analysis for the
change beyond that which may be required when an agency does not act in the first instance.”
Motor Vehicle Mfrs. Assn. v. State Farm Mut., 463 U.S. 29, 42 (1983). OSM has failed to
rationally justify its complete about-face from the position it took in the Bragg case. Indeed,
OSM has failed to even consider the alternative of enforcing the rule as written and as OSM
interpreted it in the Bragg case.

B. OSM’s Proposal Violates Congressional Intent to Protect the Environment,
Including Streams

The first stated purpose of SMCRA is “to protect society and the environment from
the adverse effects of surface coal mining operations.” 30 U.S.C. § 1202(a). As the House
Report on the 1977 bill explained:

A basic tenet underlying this legislation is the principle that environmental protection and
reclamation, at a minimum meeting the standards in this act, are a coequal objective with
that of producing coal. The continued selection of mining techniques by engineers whose
primary objectives are the most efficient removal of the overburden and transport of the
coal is not sufficient to be fully responsive to the purposes and intent of the act.

H. Rep. No. 218, 95th Cong., Ist Sess., p. 96 (1977). Congress recognized the environmental
hazards posed by the valley fills associated with mountaintop removal mining: “Serious
problems are presented . . . by operations using head-of-the-hollow or valley fill. For such
operations, it is uncertain whether spoil can be placed in an environmentally sound manner.” Id.
at 157 (quoting Sec. of the Interior Cecil Andrus), reprinted in 1977 U.S.C.C.AN. 593, 688. See
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alsoid. at 615 (“[S]ome mountaintop removal operations have caused serious environmental
problems in the Appalachian area. The key cause of these problems has been the ‘valley’ fill or
‘head-of-the-hollow’ fill techniques utilized to dispose of excess spoil material.””). Congress
concluded that valley fills “should be limited to the minimum and that strong spoil placement
standards are needed to insure that there will be no offsite damages.” Id. at 688-689 (quoting
Sec. of the Interior Andrus); see also Cong. Rec. 33,314 (Oct. 9, 1973) (statement of Sen.
Jackson) (stating that the disposal of spoil from mountaintop removal mining may be authorized
only if fills satisfy “very carefully determined conditions precedent”).

The text of SMCRA establishes the “strong spoil disposal standards” required for surface
coal mining, including mountaintop removal mining. Several environmental performance
standards govern the conditions under which surface mining, including associated spoil disposal,
may be authorized. Pursuant to those standards, surface mining operations may be authorized
only if the permitting authority finds (1) that the mining operations will “minimize disturbances
and adverse impacts . . . on fish, wildlife, and related environmental values™; (2) that “no damage
will be done to natural watercourses”; (3) that the excess spoil will be placed in an area that
“does not contain springs, natural water courses or wet weather seeps unless lateral drains are
constructed from the wet areas to the main underdrains in such a manner that filtration of the
water into the spoil will be prevented”; and (4) that the disposal “is compatible with the natural
drainage patterns and surroundings.” 30 U.S.C. §§ 1265(b)(10), (22), (24); § 1265(c)}4)(D).

SMCRA mandates that mining operations must “minimize the disturbance to the
prevailing hydrologic balance at the mine site and in associated offsite areas.” 30 U.S.C. §
1365(b)(10). By specifying that mining disturbances such as valley fills should minimize
environmental harm “at the mine site,” Congress expressed its intent to protect streams where
the disturbances occur, i.e., in the footprint of proposed valley fills. By specifying that mining
disturbances should minimize environmental harm “in associated offsite areas,” Congress sought
to protect affected downstream areas. Furthermore, applying the buffer zone rule to the filled
stream segment advances the purpose of the rule, which was enacted to “protect stream
channels” (44 Fed. Reg. 15176), and also advances the general purpose of the standards
established under SMCRA, which were promulgated “to ensure that all surface mining activities
are conducted in a manner which preserves and enhances environmental and other values in
accordance with the Act.” 30 CFR. § 816.2.

OSM repeatedly cites only one of SMCRA’s thirteen purposes as the defining standard
for issuing regulations under that statute. DEIS, pp. 20, 24-25; 72 Fed. Reg. at 48897, 48908,
48909-10, 48911, That one seeks to “strike a balance between protection of the environment and
... the Nation’s need for coal as an essential source of energy.” 30 U.S.C. § 1202(f). OSM
ignores two other purposes that seek to “establish a nationwide program to protect society and
the environment from the adverse effects of surface coal mining operations” and “assure that
surface coal mining operations are so conducted as to protect the environment.” Id., § 1202(a),
(d). Thus, OSM skews its analysis of SMCRA in favor of resource development to the detriment
of the environment.
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Furthermore, OSM uses other sections of SMCRA to set up and demolish a strawman
argument. OSM argues that, because § 1265(b)(22)(D) mentions placing spoil where “natural
water courses” are present, Congress did not intend to create an “absolute prohibition” on
placing any mining spoil in streams. 72 Fed. Reg. at 48893-94, 48908. That is true. However, it
does not follow from this proposition that all Congress expected was for OSM to “minimize” the
placement of mining spoil in streams. OSM uses the “minimize” concept in § 1265(b)(24) as the
regulatory standard for defining the maximum amount of environmental protection that it is
required to provide. OSM assumes that placing any amount of mining spoil in streams is
acceptable so long as the amount is “minimized” “to the extent possible.” OSM then concludes
that this “minimization” standard strikes the only “balance” that Congress could have intended in
SMCRA, and that no other alternative measures to protect the environment need be considered..
This ignores Congress’ two other purposes to “assure” that the environment is protected from the
“adverse effects of surface coal mining.” Congress did not rule out other measures in addition to
fill minimization if those measures are needed to ensure protection of the environment.

C. OSM’s Proposal Is Based on a Flawed DEIS
1. The DEIS Fails to Consider All Reasonable Alternatives

In its DEIS, OSM considered only five alternatives in detail: (1) take no action and retain
the existing rules, which OSM interprets to allow mining in the SBZ; (2) adopt the proposed
excess spoil and SBZ rules, which allows mining in the SBZ; (3) adopt the 2004 SBZ rule, which
also allows mining within the SBZ; (4) change only the excess spoil rule; and (5) change only
the SBZ rule. DEIS, pp. 17-18. Thus, these alternatives all allow mining in the SBZ without any
restrictions except the minimization of excess spoil. OSM did not consider any alternatives that
restrict mining in the SBZ. OSM did not consider the alternative of enforcing the SBZ as written
and as Judge Haden and OSM interpreted it in 1999 and 2000. Furthermore, OSM did not
consider any alternatives that would limit the downstream effects of valley fills (including
changes in stream chemistry, temperature, and flow), even though those effects are known to be
significant and adverse.

OSM summarily rejected ten alternatives without any detailed analysis. These
alternatives would restrict valley fills by type of stream (ephemeral, intermediate or perennial),
fill size (area or volume), watershed size (from 35 to 640 acres), stream length (200 to 2000
linear feet), or the percentage of streams filled in a watershed. DEIS, pp. 19-26. OSM uses two
types of arguments to dismiss these alternatives: (1) lack of statutory authority; and (2)
insufficient scientific data. 1d. Neither argument has merit.

First, OSM erroneously assumed that considering any other alternatives or adding any
other measures to protect the environment would result in an “absolute prohibition” on either
stream-filling or coal mining, and would therefore be contrary to Congressional intent. DEIS,
pp. 20-21. However, it is obvious that limitations on valley fills are not necessarily an all-or-
nothing proposition. Size, area, length or volume restrictions can be set at intermediate amounts
between nothing and unlimited development. Ttis also clear that restricting fill size does not
necessarily prohibit all mining. The size can be restricted based on the amount of watershed, the
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amount of stream length, or the type of stream that is buried. Cumulative limits based on the
amount filled in a larger watershed or region are also possible. An analysis of past NWP 21
authorizations in West Virginia shows that many mines were able to operate without placing fill
in intermittent or perennial streams, or both. See Stream Loss Table, below. Thus, stricter
environmental measures could still allow substantial amounts of coal mining to continue.

Second, OSM erroneously assumes that, without more scientific information, no limits
are possible or appropriate. This is the same argument that was made in the October 2005 PEIS,
and OSM references that document to support its decision. DEIS, pp. 24-26. The primary
argument advanced in the PEIS for rejecting fill altematives was that there was insufficient
information at that time to draw a “bright line” that works in every situation, and variations
between streams and watersheds made it difficult to apply any “bright line” to differing
individual situations. The PEIS stated that “[s]cientific data collected for this EIS do not clearly
identify a basis (i.e., a particular stream segment, fill or watershed size applicable in every
situation) for establishing programmatic or absolute restrictions that could prevent ‘significant
degradation.”” PEIS, p. 11.D-8. The PEIS therefore posited that since one general rule does not
apply in every situation, there is no basis for applying any general rule at all, and the only
alternative is to apply a “case-by-case” analysis to every individual situation. PEIS, pp. ILD-1 to
[1.D-9. The perfect is the enemy of the good, as the PEIS sets up each individual restriction like
a straw man and then knocks it down by saying that one problem or another makes it
inapplicable in certain situations. 1d.

This rationale is not a sufficient basis for eliminating alternatives from analysis under
NEPA. “[W]hile inconclusive evidence may serve as justification for not choosing an
alternative, here it cannot serve as a justification for entirely failing to ‘rigorously explore and
objectively evaluate a// reasonable alternatives.”” The Fund for Animals v. Norton, 294 F.
Supp.2d 92, 110 (D.C. Cir. 2003). Tn addition, the historical record demonstrates that OSM’s
claims of insufficient statutory authority and insufficient information are merely a pretext. In
fact, OSM refuses to consider more environmentally-protective alternatives because it made a
political calculation to protect the coal industry at the expense of the environment.

The 2001 preliminary draft of the PEIS on mountaintop mining/valley fills, which was
drafted by the Clinton Administration, considered three action alternatives that restricted valley
fills to ephemeral or intermittent streams and retained the SBZ rule. Attachment 4, pp. ES-6, IV-
1. Different versions of these same alternatives were present in later drafts until June 2002. For
example, a March 2002 draft stated:

The most significant distinction between the four alternatives is how each one addresses
Issue 1, “Direct loss of streams and stream impairment.” The question of what portions
of a stream can be legally filled under SMCRA authority was central to the Bragg v.
Roberison lawsuit. The District Court decision in that case established that the SMCRA
stream buffer zone regulations at 30 CFR 816.57 and 817.57 do not allow mining
activities (including valley fills) within 100 feet of intermittent or perennial streams. The
Fourth Circuit Court of Appeals later vacated the District Court’s decision, but on
grounds unrelated to the applicability of the stream buffer zone rule. Because of the
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atmosphere of regulatory uncertainty surrounding this issue, and the importance of
allowable valley fill size to mine viability and environmental impacts, the agencies
developed the EIS alternatives around it. Each alternative proposes different changes to
regulatory programs that determine the allowable extent of stream loss through valley
filling. The amount of valley filling that is allowable will affect the amount of mining
that can occur, which in turn will determine the environmental and economic
consequences of selecting a given alternative.

Attachment 5, Att., p. 5 (emphasis added). The Proposed Agenda for a June 18, 2002 Steering
Committee meeting describes the four alternatives as follows:

Alternative A

No changes to the SMCRA and CWA programs in effect in 1998

Alternative B

Depending on the outcome of a detailed, permit-by-permit baseline data
collection; thorough, site-specific, significant adverse impact analyses,
and, consideration of alternatives for avoidance and minimization, valley
fills could be allowed in ephemeral, intermittent, and perennial stream
segments. Mitigation of unavoidable impacts would require in-kind
replacement of aquatic functions and values within the watershed.

Alternative C

Valley fills could be located in ephemeral and intermittent streams.
Permit-by-permit baseline data collection and site-specific alternatives
analyses would be required (although not necessarily as rigorous as in
Alternative B) to demonstrate that avoidance and minimization were
considered. Mitigation options for unavoidable impacts would be
somewhat more varied and thus more flexible than under Alternative B.

Alternative D

Valley fills could be located only in the ephemeral portion of streams.
Permit-by-permit baseline data collection would be more limited than
under Alternative B, and alternative analyses would demonstrate that
minimization of downstream or indirect impacts were considered.
Mitigation could include compensation in lieu of in-kind replacement of
lost aquatic function and value.

Attachment 6, Proposed Agenda, p. 7. Thus, these alternatives would have restricted valley fills
depending on the type of stream.

When the Bush Administration took office, Deputy Secretary of the Interior J. Steven
Griles directed OSM to “refocus” the PEIS to “focus on centralizing and streamlining coal mine
permitting” and impact “minimization.” 10/5/01 Griles Letter, p. 1, Attachment 7. As a result,
the fill-restricting alternatives were abandoned and replaced by process alternatives that merely
reshuffled the procedural responsibilities between the various agencies. All of them had the
same or very similar environmental impacts and merely sought to streamline permit processing.

See 1/5/04 WYHC Comments on the PEIS, pp. 3-6. The final PEIS states that “[a]ll alternatives
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... are based on process differences and not directly on measures that restrict the area of mining.”
PEIS, p. IV.G-3. The PEIS further admits that “[t]he environmental benefits of the three action
alternatives are very similar.” Id., p. ILB-13.

The paper trail for the PEIS shows how this happened. On June 18, 2002, members of
the Steering Committee on the PEIS met to consider the scope of alternatives. Attachment 6,
Proposed Agenda. EPA and the U.S. Fish and Wildlife Service (FWS) members of the Steering
Committee took the position that the PEIS had to consider alternatives to reduce environmental
impacts. 1d. at 8. They believed that “the new framework does not meet the NEPA requirements
by providing a contrasting choices [sic] among several clear and distinct alternatives.” 1d. at 2.
As a result of this meeting, the Steering Committee changed the alternative framework, but still
recommended inclusion of an alternative that “would represent the suite of actions that would
result in the most environmentally-protective alternative (i.e., restricting fills to the ephemeral
zone...).” Id. at 11. The Steering Committee approved that recommendation. 6/19/02 Hoffman
e-mail, Attachment 7. These changes were incorporated into a new alternatives matrix table.
6/26/02 Robinson e-mail, Attachment 9.

However, shortly thereafter, the Steering Committee’s decision was overruled by the
Executive Committee. Unnamed higher-level agency “executives instructed the SC to attempt to
construct the alternatives for the EIS in a framework based largely on coordinated decision
making for SMCRA and CW A—with no alternative restricting fills.” Attachment 10, 9/23/02
Agenda, p. 1. Minutes of a July 14, 2002 Executive Committee meeting show that a new three-
alternative approach was adopted. 8/15/02 email, Attachment 11, Attachment: Executive
Committee Discussion. As a result, the prior alternatives restricting valley fills were stripped
from the PEIS. Instead, the new alternative framework considered only process alternatives.

OSM has now continued this wholesale evisceration of alternatives by refusing to
consider similar fill-restricting alternatives in the SBZ DEIS. However, the fact that two federal
agencies previously recommended inclusion of those restrictive alternatives demonstrates that
they are serious proposals that deserve and require full analysis and consideration.

It is also outrageous that OSM does not even consider the alternative of enforcing the
SBZ rule as written and as it was interpreted by OSM itself in its April 2000 federal court brief
and Acting Director letter. Instead, OSM reinterprets the existing rule in conformity with the
new proposed rule, so that both of them allow valley fills in intermittent and perennial streams.
This eliminates most of the difference between the two rules, and makes the “no-action”
alternative a pale shadow of the proposed rule. The “no action” alternative in the DEIS merely
substitutes OSM’s past practice for its legal mandate to protect streams and the environment
generally. A valid “no action” alternative would interpret the SBZ as applying to the footprint of
the valley fills, as OSM determined was legally required in 2000.

OSM has failed to analyze a reasonable range of alternatives. All of the alternatives

would allow mining activities and valley fills to be placed in any stream without any limitation
on the amount of stream that could be buried and destroyed. OSM must consider some
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alternatives that restrict filling of streams. Absent such consideration, the EIS fails to frame the
true range of choices available to the decisionmaker.

Furthermore, OSM must consider some alternatives that address the cumulative impacts
of stream filling. As OSM acknowledges, those cumulative impacts involve damaging or
destroying over 1,700 miles of streams in Appalachia. DEIS, p. 117. The DEIS fails to address
these cumulative impacts. Fill minimization, by itself, only results in a case-by-case analysis of
filling for each separate project. It does not analyze or address cumulative impacts. OSM
inexplicably assigns zero value to the loss of thousands of miles of headwater streams.

OSM’s failure to consider a reasonable range of alternatives has a predictable result. all
of the alternatives would have substantially the same impacts. OSM states that it “would not
anticipate a major shift in on-the-ground consequences from any of the alternatives.” DEIS, p.
121. The alternatives “would cause no discernable changes to the direct stream impact trend.”
Id., p. 124. This is unremarkable, since OSM interprets the “no-action™ alternative and all the
other alternatives to allow continued unlimited filling of the buffer zone. The absence of
significantly different impacts demonstrates the artificially narrow range of the alternatives that
OSM considered. What is remarkable is that although stream filling in Appalachia is one of the
most, if not the most, environmentally destructive practices in the United States today, OSM
cannot think of a single reasonable alternative that would result in a “major shift” in the effects
of those practices. This inability is based on political considerations, not facts or analysis.

OSM’s primary rationale in 2004 for gutting the SBZ rule and eliminating any more
restrictive alternatives was its claim that it is “virtually impossible to conduct mining activities
within 100 feet of an intermittent or perennial stream without causing some adverse eftects,” and
that “SMCRA recognizes that an absolute standard of ‘no adverse impacts’ is unattainable.” 69
Fed. Reg. at 1043. Similarly, in the DEIS, OSM states that if valley fills were restricted to
ephemeral streams, 90.9% of the coal in central Appalachia could not be mined. DEIS, p. 20.
OSM also argues that SMCRA does not prohibit filling streams with mine waste, and that it not
economically feasible to eliminate such fills. 72 Fed. Reg. at 48891 (“the most economically
feasible disposal areas are the upper reaches of valleys™); id. at 48892 (“maintenance of a buffer
is neither feasible nor appropriate™).

The 92.5% figure is based on the Mountaintop EIS Technical Report in Appendix G of
the MTM/VF PEIS. It was based on a study of only ten mines, and did not consider the altered
economics of revised mine configurations. MTM/VF PEIS, App. G, Cover Sheet, p. 3. It
therefore cannot be extrapolated to all coal mining in central Appalachia. The more
comprehensive economic analyses in the MTM/VF PEIS, based on work by RTC and Hill &
Associates, showed that restricting valley fills to ephemeral zones would reduce coal production
in Appalachia by 20-45%, and would increase coal prices by only two dollars a ton. Id. at 7;
MTM/VEF PEIS, p. IV-1.3.

Even that analysis is an overstatement of the impacts of the existing rule. We have
examined seven recent NWP 21 authorizations issued by the Corps for surface coal mines in
West Virginia. If the ephemeral/intermittent/perennial stream delineations used by the Corps to
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grant those authorizations are valid, they show that mine operators can place large amounts of
mine spoil in valley fills without impacting perennial streams. See OVEC 4/23/04 Comments on
Proposed SBZ Rule, Attachment 7.

Minc operator/ Mine Name/ Valley | Water- | Stream loss in lincar fcct
NWP 21 Issuance Date Fill No. | shed A -
Acres Ephemeral Intermittent Perennial

Kingston Resources, Tne./ 1 56 973 600 0

Horse Creck

47172003 2 94 2916 500 0
3 36 1035 315 0
4 188 1247 2580 0

Horizon Resources, LLC/ Synergy 1 14 0 0 0

3/28/2003
2 13 0 0 0
3 121 700 1850 0
6 160 1837 1500 0

Martin Logan Coal Co./ 2 76 851 0 0

Phocnix No. 3

5/27/2003 3 134 749 1290 0
4 106 2131 0 0

Hobcet Mining, Tnc./ 1 158 n/a 1800 0

Westridge

11/24/2003 2 233 n/a 2000 0

Elk Run Coal Co./ B 150 310 2655 0

West of Stollings

1/5/2004 C 154 778 1662 0
D 56 600 0 0
E 124 360 1736 0

Independence Coal Co./ East 517 50 4300 0

Edwight

1/28/2004 West 497 0 0 0

Hobet Mining, Tnc./ 1 <141 1400 900 0

Hewitt Creek

2/4/2004 2 <141 1400 0 0
3 <141 650 1300 0
4 <141 1280 0 0
5 <141 850 0 0
6 <141 350 0 0

Martin Logan Coal Co./ 1 180 670 3803 0
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2 68 1779 0 0
3 58 1040 0 [§]
4 139 2240 0 0
5 226 1485 2300 0
6 182 2170 200 0
7 85 470 400 0
Cumulative Totals 32 fills 30321 31691 0

Thus, none of the 32 fills are in perennial streams, and thirteen of them are only in ephemeral
streams. Furthermore, nearly half of the stream length filled is in the ephemeral zone. Even
though we believe that filling over 30,000 feet of ephemeral streams causes significant
environmental harm, this data clearly refutes OSM’s claim that it is impossible to mine without
filling perennial streams, and also shows that significant mining can occur without filling
intermittent streams.

Since 59% to 80% of valley fills (depending on the state) are less than 75 acres
(MTM/VF PEIS, pp. 1. K-41 to K-47), it is likely that the majority of valley fills could be
constructed without impacting perennial streams. Furthermore, these valley fills were built or
approved before fill minimization requirements were being enforced, and therefore probably
understate the number of fills that could be built without intersecting intermittent or perennial
streams.

Even if the existing SBZ rule may cause a limited loss of central Appalachia coal, that
does not mean that there would be an overall shortage of coal for the nation. Higher mining
costs “will result in coal supplies originating from coal basins outside this EIS study area where
compliance can occur.” MTM/VF PEIS, p. IV-1.1. In other words, any coal not mined in
Appalachia will be replaced by coal mined elsewhere. So overall there will be adequate coal to
meet demand and no necessary reduction in overall coal production.

In addition, OSM fails to acknowledge in its rulemaking, unlike its acknowledgment in
the MTM/VF PEIS, that “minimizing fills will to some degree also affect mining costs.”
MTM/VF PEIS, p. 1V-1-3. Indeed, all SMCRA environmental standards have that effect.
Consequently, the fact that restrictions on mining in the SBZ will increase mining costs and
make some coal unrecoverable is not, in itself, a reason to reject those restrictions. “Where
mitigation presents significant costs to the applicant, the economic effect will likely be similar,
but possibly less pronounced, to the results of the absolute fill restriction studies, inasmuch as
mining methods that reduce the amount of excess spoil (and consequently reduce the size of fills
and the amount of mitigation) will be selected.” Id., p. IV.I-4. OSM has not summarily rejected
mitigation of fill impacts on the ground that it will reduce the amount of coal recovered, even
though that is likely. Consequently, itis irrational to summarily eliminate all restrictive
alternatives on that basis.
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2. There Is No Evidence that the Preferred Alternative Would Reduce
Environmental Impacts

In the DEIS, OSM claims that the preferred alternative, Alternative 1, would reduce the
environmental impacts of the current SBZ rule because: (1) the new excess spoil minimization
rule would reduce the footprints of the fills; and (2) the minimization analysis would result in
“less adverse functional impacts.” DEIS, p. 124. No evidence or studies are presented to
support these conclusions. In fact, the change to the SBZ rule is likely to increase environmental
harm, because most mining activities that fill streams are being exempted from the rule. This
will encourage greater filling of streams, not less.

3. OSM Has No Rational Basis to Conclude that SBZs Are Not BCTA

Section 515(b)(24) requires OSM to use the best technology currently available (BTCA)
to minimize disturbances from mining activities on environmental resources. As OSM admits,
the existing SBZ rule “manifest[s] an assumption that maintenance of an undisturbed 100-foot
buffer around perennial and intermittent streams is the” BTCA. 72 Fed. Reg. at 48902. OSM is
now abandoning that assumption, and reversing course, on the ground that “maintenance of a
bufter is neither feasible nor appropriate because the activities inherently involve placement of
fill material in waters of the United States.” Id. at 48892. Thus, OSM claims that, as a factual
and technical matter, stream buffer zones are impractical or impossible. However, OSM
provides no evidence or studies to support this assertion. In fact, as we have shown above, the
PEIS found that mining can feasibly continue even if SBZs are maintained. Even if some mining
would be reduced, that is no reason to conclude, as a technical matter, that SBZs are infeasible.

Furthermore, the overwhelming scientific evidence shows that riparian buffer zones
consisting of native vegetation communities are the best method for stream protection from
disturbances upslope such as mining or logging. When the forests next to a stream are disturbed
or destroyed, the streams and aquatic life suffer. Studies show that streams draining grasslands
tend to downwaste and are both deeper and narrower than those adjacent to forest regions.
Without their surrounding forests, stream runoft is faster, there are no significant litter inputs
including woody debris (which help in retention and microbial uptake), and there is less surface
area in stream bottoms for secondary production. Furthermore, removing the surrounding forest
and changing the vegetation to grass changes the energy base of the natural headwater stream in
the Appalachians.*

4. The DEIS’ Analysis of Cumulative Effects Is Pathetically Inadequate

* These facts are supported by the comments submitted on this proposed mile by aquatic scientists Pat Mulholland,
etal. and by the following studies: Lowrance, R., R. Todd, I. Fail, Jr., O. Hendrickson, Jr., and R Leonard. 1984.
Riparian forcsts as nutricnt filters in agricultural watersheds. BioScicnee 34:374-377; Osborne, L. L. and D. A,
Kovacic. 1993. Riparian vegetaled buller strips in watcr-quality restoration and strcam management. Freshwater
Biology 29:243-258; Pelerjohn, W. T. and D. L. Corrcll. 1984. Nutrient dynamics in an agricultural watcrshed:
observations of the role of the riparian forest. Ecology 65:1466-1475; Meyer, Judy L.. David L. Strayer. J. Bruce
Wallace. Sue L. Eggert, Gene S. Helfman. and Norman E. Leonard. 2007. The Contribution of Headwater Streams
to Biodiversity in River Networks. Journal of the American Water Resources Association (JAWRA) 43(1):86-103.
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OSM’s analysis of the cumulative impacts of its proposal is pathetic. It consumes a
paltry two paragraphs. DEIS, p. 144-45. OSM argues in one paragraph that no further analysis
is necessary because the cumulative impacts of surface coal mining were addressed in its 1979
and 1983 EISs on its SMCRA regulations. Id. at 145.

This argument is ludicrous. Those EISs are more than twenty years old. CEQ guidance
provides that an EIS should be supplemented if it is more than five years old. CEQ, NEPA’s
Forty Most Asked Questions, No. 32, 46 Fed. Reg. 18026 (March 16, 1981). CEQ regulations
require supplemental environmental analysis when changed circumstances or significant new
information arises after an earlier NEPA evaluation is made. 40 C.FR. § § 1502.9(c)(1)(1), (ii).
There is no question that the scope and intensity of mining activities in Appalachia has changed
significantly since 1983. The 2005 PEIS states:

Increased public and government agency concern about MTM/VF operations emerged in
1997 and 1998. It appeared that the number of these types of operations had increased in
recent years in Appalachia, and that more and more valley fills were being
proposed/built. . . . [A] comparison of the fills constructed in the period 1985-1989 with
those constructed in 1995-1998 showed that the average fill increased in size by 72
percent, and the average length of stream impacted per fill increased by 224 percent.

PEIS, p. I-5. This PEIS is no substitute for a full analysis in the SBZ EIS. OSM stated in the
PEIS that “[t]he stream buffer zone rule proposal and other regulatory program changes were
envisioned and sanctioned by the settlement agreement and do not rely on this NEPA
document.” PEIS, Response to Comments, p. 19.

OSM also argues that its regulations were, and continue to be, environmentally beneficial
because they require mitigation. DEIS, p. 145. However, merely requiring mitigation does not
mean it will be successtul or effective. OSM cannot rationally conclude that mitigation will
offset the loss because federal agencies do not fully evaluate the aquatic functions of streams
before they are buried and, therefore, do not know what to replace. OVEC, 479 F. Supp.2d at
646. Furthermore, even if the assessment of lost stream functions were sufficient, OSM’s
finding that mitigation will replace those functions is irrational because OSM has no reasoned
analysis of the effectiveness of mitigation. OSM cannot simply assume that mitigation will
eliminate cumulative impacts. OVEC, 479 F. Supp.2d at 659.

In the second paragraph, OSM argues that “all regions” in the U.S. have streams “that are
in poor and slightly impaired conditions,” caused mostly by “natural and man-induced
activities,” that mining impacts involve mostly acid mine drainage, and that analyses of mines’
probable hydrologic consequences (PHC) will “ensure that no material damage resulting from
changes in water quantity or quality occur[s].” DEIS, p. 145. These statements are gross
generalizations that completely ignore the government’s own scientific studies that it spent $5
million to obtain and that formed the basis for the 2005 MTM/VF PEIS. OSM provides no
factual basis for its assertion that burying over a thousand miles of streams is comparable to
impaired streams in other parts of the country, or to existing acid mine drainage problems in
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Appalachia. These statements reveal a complete ignorance of the biology and importance of
headwater streams, the serious adverse effects of valley fills on downstream water quality, and
the failure of compensatory mitigation to offset the aquatic functions of lost headwater streams.
OSM’s analysis of cumulative impacts is both quantitatively and qualitatively pathetic.

Judge Chambers recent decision in the OVEC case examined the Corps’ analysis of
cumulative effects for the four individual permits under this standard. He found that the Corps’
analysis was deficient:

The Corps does not explain how the cumulative destruction of headwater streams already
affected by mining in these water in these watersheds will not contribute to an adverse
impact on aquatic resources. The Corps fails to “articulate a satisfactory explanation,”
including a “rational connection,” between the facts found and the conclusion reached.
[citation omitted] Instead, the Corps recites the data and declares that the cumulative
impacts are not significant.

479 F. Supp.2d at 659. Here, OSM has done even less. 1t cites no data whatsoever and declares
that no material damage will occur to streams.

Nor it is enough that OSM has provided a quantitative estimate of the number of valley
fills and the number of miles of streams that they have filled. 72 Fed. Reg. at 48891-92.
Quantification of affected areas is a necessary, but not a sufficient, analysis of cumulative effects
under NEPA. Klamath-Siskiyou Wildlands Center v. Bureau of Land Management, 387 F.3d
989, 995 (9lh Cir. 2004) (“A calculation of the total number of acres to be harvested in the
watershed is a necessary component of a cumulative effects analysis, but it is not a sufficient
description of the actual environmental effects that can be expected from logging those acres.”).

I Under the Clean Water Act, OSM Must Obtain EPA Concurrence for the Final
Rule

SMCRA provides that regulations on environmental protection standards cannot be
approved by OSM unless it has “obtained the written concurrence” of EPA “with respect to
those aspects” of federal regulations “which relate to air or water quality standards promulgated
under the” Clean Water and Clean Air Acts. 30 U.S.C. § 1251(b). When it enacted this section,
Congress was concerned about direct conflicts between air or water quality standards, and it
believed that the EPA concurrence procedure would be sufficient to address such conflicts. The
1977 House Report contains a section entitled “Relation of H.R. 2 to Other Laws” that states, in
relevant part:

The committee felt that the requirement for the Secretary of the Interior to obtain the
concurrence of the Administrator of the Environmental Protection Agency is necessary to
insure that any environmental requirement of this act is consistent with the environmental
programs and authorities of EPA and, in particular, those programs authorized under the
Clean Air Act, as amended, and the Federal Water Pollution Control Act, as amended.
Specifically, the Secretary must obtain the Administrator’s concurrence in the coal
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surface mining regulations and requirements under the environmental protection and
State program approval provisions of the bill, as well as the final approval of any State
program. The EPA has been directed by the Congress to insure the environmental well-
being of the country. EPA has established water quality standards, air quality standards,
and implementation and compliance requirements for the coal mining and processing
industry, and issues permits to the industry to insure appropriate pollution abatement and
environmental protection. The committee concluded that because of the likeness of
EPA’s abatement programs and the procedures, standards, and other requirements of this
bill, it is imperative that maximum coordination be required and that any risk of
duplication or conflict be minimized.

H. Rep. No. 218, 95™ Cong., 17 Sess. 142 (1977).

The proposed SBZ clearly implicates the Clean Water Act. OSM has deleted the
“adverse effect” test and the requirement to meet water quality standards in the existing rule. As
a result, as we explain below, the proposed rule will cause increased valley filling, leading to
significant degradation of waters of the United States, in violation of EPA regulations under the
CWA. Yet there is no indication in the proposed rule that OSM has sought, or intends to seek,
EPA’s concurrence. OSM must do so, or else the rule is invalid.

III.  EPA Cannot Legally Concur with the Proposed Rule Because It Will Cause
Significant Degradation of Streams, in Violation of the CWA

EPA cannot legally concur with the proposed rule because it violates the Clean Water
Act. Valley fills are permissible only if they do not result in “significant degradation” to the
aquatic ecosystem. 40 C.F.R. § 230.10(c); PEIS, p. 11.C-38. By eliminating the adverse effects
test in the existing rule, the proposed SBZ rule would implicitly allow effects which are adverse
and significant, as long as they are minimized. Even if effects of valley fills are minimized, they
are still likely to be significant. Minimizing harm does not ensure its insignificance. The
proposed SBZ rule does not prevent significant harm from occurring. Cf. Hazardous Waste
Treatment Council v. EPA, 886 F.2d 355, 361 (D.C. Cir. 1989) (RCRA requirement to
“minimize” threats to human health and the environment does not require EPA to set treatment
standard at levels where no threat to human health and the environment exists).

A. The DEIS Itself Finds that Valley Fills Cause Significant Degradation

The evidence that valley fills cause significant degradation is clear from the DEIS itself.
Headwater streams “serve a number of important ecological functions including . . . improving
water quality.” DEIS, p. 109. Valley fills have already permanently filled over 700 miles of
headwater streams in Appalachia, and are expected to fill 367 more miles. Id. at 117. When
streams are buried by valley fills, “those segments no longer exist and all stream functions are
lost.” Id. This degradation must be deemed significant. There is no evidence showing that
buried streams can be recreated successfully elsewhere on mined sites. The DEIS states that “the
state of the art in creating smaller headwater streams has not reached the level of reproducible
success.” Id. at 111. “Attempts to reestablish the functions of headwater streams on the groin
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ditches on the sides of fills have achieved little success to date.” Id. at 117. “Past efforts at
compensatory mitigation have not achieved a condition of no-net loss of stream area or
functions.” PEIS, p. IILD-17. Consequently, this loss is permanent and irreversible.

Valley fills also cause significant harm to downstream water quality. They increase
downstream concentrations of sulfate, total dissolved solids, total selenium, total calcium, total
magnesium, hardness, total manganese, dissolved manganese, specific conductance, alkalinity,
total potassium, acidity, and nitrite/nitrate. DEILS, p. 118. Sulfate doubled in 13 of 52 basins and
quintupled in five basins. Id. at 119. Valley fills cause water temperatures to be warmer in the
winter and cooler in the summer than for unmined areas. 1d. at 120.

B. The Available Scientific Evidence Demonstrates that Surface Coal Mining
Activities Are Causing Significant Degradation of Streams in Appalachia.

Other available scientific evidence demonstrates that coal mining activities and valley
falls are causing significant degradation. In its comments on the proposed 2002 NWP 21, EPA
stated that coal mining and valley fill operations in Appalachia cause “significant ecological
damage to the headwater stream systems.” 10/9/01 EPA Letter, Enclosure, p. 8, Attachment 12.
FWS similarly stated that it “believes that surface coal mines often adversely affect large areas
of upland and wetland habitat.” 7/2/01 FWS Letter, pp. 1-2, Attachment 13. FWS described the
environmental impact of coal mines in Appalachia on aquatic and terrestrial ecosystems as
“unmitigatable” and “unprecedented.” 9/20/01 FWS Letter, p. 1, Attachment 14. FWS said it
knew “of no other single type of activity, whether authorized by individual or general permit,
with such significant individual and cumulative adverse environmental impacts as those
currently authorized by NWP 21.” Id., p. 2. FWS described the consensus of scientists working
in the field that “small first order streams form the heart and soul of the functional stream
ecosystem in . . . every watershed that has been carefully studied. . . . Clearly, any discussion of
destroying even one first order stream is out of order. . . . Id., p. 4. “These experts asserted that
stream loss is unacceptable from a biological standpoint, and that there is no scientific basis on
which to develop an acceptable loss threshold.” Id., p. 5.

In addition, 43 “senior aquatic scientists,” including “members of the National Academy
of Sciences and its scientific Boards,” “president[s] of national scientific organizations, and
leading authors on the ecology, water quality, and biota of streams and rivers,” stated in their
comments on the proposed 2002 NWP 21 that:

The available scientific evidence clearly demonstrates that the length of headwater
streams in the landscape has been significantly reduced because of the mining and
development activities that have been permitted under this program. . . . This loss of
headwater streams has profoundly altered the structure and function of stream networks,
just as eliminating fine roots from the root structure of a tree would reduce its chances of
survival.

10/5/01 Univ. of Georgia Comments, p. 1, Attachment 15. These scientists supported their
conclusion by citing and attaching thirty articles in scientific journals. Id. In addition, in her
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recent testimony in OVEC v. Bulen, Civil No. 3:05-784 (S.D.W.Va.), Dr. Margaret Palmer,
plaintitfs’ expert on stream restoration, stated that in terms of conservation priorities, headwater
streams are “at the top of the list” of areas that need to be preserved. Bulen Trial Transcript
(hereafter “Bulen Tr.”) 6:102-03, Attachment 16.

1. Stream degradation is significant. The PEIS demonstrates that significant
degradation of the aquatic and terrestrial ecosystem in Appalachia has likely occurred, and is
continuing to occur. Significant stream degradation caused by valley fill and mining activities is
best documented for watersheds in West Virginia. In OVEC v. Bulen, Civil No. 3:05-0784
(S.D.W.Va.), expert analysis of GIS data showed that present and pending surface mining permit
operations and valley fills conservatively cover the following percentages of streams in these
watersheds:

Watershed/Subwatershed %o of total streams | o, o0 0o
covered streams covered
Upper Guyandotte 74 9.3
Dingess Run 19.9 19.5
Coal River 12.0 14.5
Laurcl Creck 28.0 373
Upper Kanawha 79 102
229 32.1

Cabin Creck—Headwaters

Expert Report of Douglas P. Pflugh, May 16, 2006, Summary, p. 2, Attachment 17. The Corps
reviewed this data and found it to be “very reliable.” Mullins Testimony, Bulen Tr. 3:202,
Attachment 16. In the headwaters of Spruce Fork in West Virginia, surface mine permits and
valley fills cover 35.5% of total stream length and an alarming 44% of first order stream length.
FEIS, Spruce Mine No. 1, p. 2-180 (September 2006), Attachment 18. In OVEC v. Bulen, Civil
No. 3:05-0784 (S.D.W.Va.), plaintiffs’ expert aquatic ecologist, Dr. Bruce Wallace, testified in
October 2006 that impacts of this magnitude were “astounding,” a “danger signal,” and meant
lost headwater stream functions in these areas. Wallace Testimony, Bulen Tr. 2:32-34,
Attachment 16. Plaintiffs’ stream restoration expert, Dr. Margaret Palmer, similarly testified that
a loss of 29% of the watershed and 18% of the first order streams in a watershed were
“incredibly significant.” Palmer Testimony, Bulen Tr. 2:134, Attachment 16. She said that this
loss was so huge that it was questionable whether the stream could ever be restored. 1d. at
2:135-36.

2. Water quality degradation is significant. In its June 16, 2006 comments on
the Draft EIS for the Spruce No. 1 mine, EPA stated “existing data from Spruce Fork ...indicates
MTM/VF activities have degraded streams to the point where they are considered impaired using
the West Virginia Stream Condition Index (WVSCI). Considering that water leaving the mined
and filled areas in Spruce Fork is degraded, additional caution is necessary in future permitting
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and mitigation requirements. The Final EIS should consider the strong and statistically
significant relationships found between biological condition and these water quality parameters
as summarized in Table 1 and supporting data. (see Attachment 2).” FEIS, Spruce No. 1 Mine,
p. 2-98, Attachment 18.

In addition, the PEIS stated that valley fills have the following adverse effects on
downstream waters:

Stream chemistry showed increased mineralization and a shift in macroinvertebrate
assemblages from pollution-intolerant to pollution-tolerant species. Water temperatures
from valley fill sites exhibited lower daily fluctuations and less seasonal variation than
water temperatures from reference sites. . . .

The EPA Water Chemistry Report found elevated concentrations of sulfate, total and
dissolved solids, conductivity, selenium and several other analytes in stream water at
sampling stations below mined/filled sites.

PELS, p. IV.B-4. In fact, the EPA Water Chemistry Report found that conductivity was “clearly
impacted by MTM/VF [mountaintop/valley fill] mining.” PELS, App. D, EPA 2002b, p. 2.
“Conductivity at Filled sites can be 100 times greater than that at Unmined sites.” Id. at 45.
“Unmined sites have a consistently low conductivity no matter what the flow. Filled sites have a
broad range of conductivity much higher than Unmined sites indicating that MTM/VF mining
increases specific conductance in streams.” Id. at 46. Conductivity is generally five to nine times
greater below valley fills than below unmined sites. Wallace Testimony, Bulen Tr. 2:34-35,
Attachment 16. Sulfates were 41 times greater; calcium, magnesium and hardnesss were 21
times greater; total dissolved solids were 16 times greater, and selenium was 7.8 times greater.
Id. at 2:35. These chemical changes have a significant effect on the aquatic ecosystem. Id. Dr.
Wallace called them a “witches’ brew.” Id. at 2:37, 95, EPA found that “[t]he highest values
[for conductivity] are consistently at the Sediment Control Structure (MT-24) which is on a
reclaimed MTM/VF mine.” PEIS, App. D, EPA 2002b, p. 45. The PEIS also found that mining
impacts on the nutrient cycling function of headwaters streams “are of great concern.” PEIS,
App. L p. 74.

Coal mining and valley fills in WV are also causing significant degradation of the aquatic
environment due to selenium contamination. OSM’s DEIS confines its discussion of selenium to
the following four sentences:

Selenium concentrations from the “filled” category sites were found to exceed AWQC
for selenium at most (13 of 15) sites in this category. No other site categories had
violations of the selenium limit.

In the USEPA (2002a) stream chemistry study in West Virginia, selenium was found at
elevated levels below several streams where excess spoil fills were constructed. Elevated
selenium concentrations may impact aquatic biota and possibly higher order organisms
that feed on aquatic organisms [EPA 2003, p.TI.D-7].
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DEIS, pp. 118, 132. This is grossly inadequate, and omits reference to newer and more
disturbing scientific data.

Subsequent to the issuance of the PEIS, the FWS released a study that confirms the
seriousness of the selenium problem. During the spring and summer of 2003, FWS conducted a
survey of selenium in fish, water, and sediments in streams in southern West Virginia. Ina
January 16, 2004 letter to the West Virginia Department of Environmental Protection
(Attachment 19), the Supervisor of FWS’ Pennsylvania Field Office, David Densmore,
concludes that:

. Selenium was present in all fish samples.

. Selenium concentrations in fish in three watersheds exceeded the toxic effect threshold
level for whole fish.

. Selenium is bicavailable in West Virginia streams, and violations of the EPA selenium
water quality criterion may result in selenium concentrations in fish that could adversely
affect fish reproduction.

. In some cases, fish tissue concentrations were near levels believed to pose a risk to fish-
eating birds.

Fish tissue from Sugartree Branch and Stanley Fork contained selenium ranging from 4.13 ppm
to 6.85 ppm, which are above Lemly’s 4 ppm toxic effect threshold. July 16, 2004 Letter from
Chapman to Mullins re: Phoenix No. 4 Surface Mine, p. 11, Attachment 20. FWS has also stated
that the total number of fish species was dramatically higher in unmined streams than in either
streams with valley fills and no selenium or streams with valley fills and detectable selenium.

Id.

In November 2005, WVDEP began a fish tissue study of the impacts of selenium
downstream from areas where high selenium coal is being mined. WVDEP’s preliminary
findings indicate significant bioaccumulation of selenium in downstream lakes and streams
(April 28, 2006 powerpoint presentation: DEP Selenium Study, Background and Progress,
available at www dep.state. wv.us/iten.cfm?ssid=1 1&ss1id=747, Attachment 21):

Stream Location Avg. Water Average Fish
Column SE Tissue Se
(ppb) (ppm)

Becch Creck Logan County, WV 11.0 10.7

Pond Fork Near Bob White, WV 1.8 38

White Oak Creck Near Orgas, WV 153 57
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Seng Creek Garrison, WV 34.0 26
Hughes Fork Near Dixic, WV 5.6 10.1
Upper Mud River Lincoln County, WV 39 339
Reservoir

The levels found at these sites greatly exceed levels where toxic effects in sensitive species begin
to occur, which is 4 ppm. See A. Dennis Lemly, “Selenium in Aquatic Ecosystems: A Guide for
Hazard Evaluation and Water Quality Criteria,” Springer 2002, p. 31, Attachment 22. In fact,
the fish tissue selenium level in the Upper Mud River Reservoir, which is a lake downstream
from the Hobet 21 mining complex, exceeds this threshold by 850%.

In general, “[t]he most widespread human-caused sources of selenium mobilization and
introduction into aquatic ecosystems in the U.S. today are the extraction and utilization of coal
for generation of electric power and the irrigation of high-selenium soils for agricultural
production.” Bryant, G., McPhilliamy, S., and Childers, H., 2002, A survey of the water quality
of streams in the primary region of mountaintop / valley fill coal mining, October 1999 to
January 2001, in PEIS, App. D, Stream chemistry final report, p. 74. “[I]n the region MTM/VF
mining, the coals can contain an average of 4 ppm of selenium, normal soils can average 0.2
ppm, and the allowable limits in the streams are 5 ug/L (0.005 ppm). Disturbing coal and soils
during MTM/VF mining could be expected to result in violations of the stream limit for
selenium.” Id.

FWS states in its comment letter on the Hollow Mountain project, “The Service believes
that it is unlikely that toxic materials can be isolated indefinitely from weathering and in the
long-term there will likely be leaching of toxic materials.” July 9, 2004 FWS Letter to ACOE, p.
3, Attachment 23. Further, it is clear that prevention is key in controlling selenium
contamination of surface water. Dr. A. Dennis Lemly stated in a January 5, 2004, white paper
on selenium issues in West Virginia:

The lessons from Belews Lake, supported by over two decades of research findings from
many other locations throughout North America (Lemly 1997b, 1999, 2002b; Skorupa
1998a, Hamilton 2004), underscores the need to take a preventive approach to selenium
pollution rather than attempting to deal with it after contamination has taken place. With
respect to coal mining this means pre-mine assessment. Failure to adopt this approach
can only worsen the selenium pollution and associated ecological risks that have emerged
in West Virginia.

Attachment 24, p. 2. The risk of significant ecological harm from selenium contamination in the
West Virginia coal fields is real and has been confirmed not only by the PEIS but also by studies
conducted by the FWS. “Our results show that selenium present in surface waters in southern
West Virginia is bioavailable, and that violations of the EPA selenium water quality criterion
may result in selenium concentrations in fish that could adversely affect fish reproduction. In
some cases fish tissue concentrations were near levels believed to pose a risk to fish-eating
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birds.” Id., pp. 2-3. More recently, USGS sampling of fish tissue in April 2006 from five
bluegill fish taken from the upper Mud River Reservoir near Palermo, WV showed
concentrations of 15.1 to 40.1 ug/g in whole body samples and 21.4 to 34.9 ug/g in ovary
samples. Attachment 30.

These scientific studies demonstrate that selenium concentrations are already occurring
from existing valley fills and are causing significant degradation of water quality. “If mining,
permitting and mitigation trends stay the same, an additional thousand miles of direct impacts
could occur in the next ten years.” MTM/VF PEIS, App. 1, pp. 66-67. The proposed rule does
nothing to address the selenium issue and would permit more significant degradation to occur,
and therefore would violate the CWA.

3. Water quantity and community impacts are significant. OSM has also
failed to consider the major adverse effects of valley fills on hydrology. A USGS study found
that runoff is 1.75 times greater per unit surface area from mined than unmined catchments.
PEIS, App. H, p. 3. Even worse, EPA has found that “base flows of streams with valley fills are
6 to 7 times greater than the base flows of unmined areas.” PEIS, App. D, 2002 EPA Water
Chemistry Study, p. 86. This means not only that areas downstream from valley fills will
experience much higher flows, but also higher loadings of the excessive and harmful chemicals
mentioned above. These increased flows have real and devastating impacts on local
communities, particularly during more extreme storm events. In addition, mines cause large
amounts of noise, blasting impacts and community disruption. PEIS, p. IV.H-3 (noise and
vibration caused by mountaintop mining near populated areas generate “relatively high
numbers” of complaints). The DEIS fails to consider these hydrological and community effects.

4. Degradation of aquatic diversity is significant. Headwater streams can be
responsible for 90 percent of the biodiversity in an entire watershed. Palmer Testimony, Bulen
Tr. 2:176. Valley fills reduce biodiversity by favoring pollutant-tolerant macroinvertebrate
species over pollution-intolerant species. The coal industry’s own water quality expert admitted
in OVEC v. Bulen that valley fills cause a dramatic reduction in mayfly taxa in downstream
waters, with a shift to more pollution-tolerant taxa. Kirk Testimony, Bulen Tr. 5:88. Dr. Donald
Cherry, an expert in aquatic ecotoxicology from Virginia Tech (Bulen Tr. 5:111), testified in
OVEC v. Bulen about his research involving water discharges from valley fills in southern West
Virginia. Bulen Tr. 5:114-16. His study found a shift in the benthic community to a more
tolerant type. Id. at 5:120, 125, 165-66. He agreed that the created streams would not be the
functional equivalent of the streams buried by valley fills. Id. at 5:145-46. Indeed, he rated the
streams below valley fills as “terrible” with scores well below the score for the reference stream.
Id. at 5:152-53. Those streams showed “significant stress.” Id. at 5:174. Dr. Wallace stated that
there is a well-established correlation between conductivity levels and the loss of sensitive
benthic organisms. Wallace Testimony, Bulen Tr. 6:31-36. High conductivity is contributing to
major problems with benthic invertebrates. Id. Some of the worst conditions were found below
fill sites. Id.

The loss of biodiversity from this loss of benthic taxa is significant. 1d. at 6:67-68. Other
organisms cannot make up for this loss of biodiversity because they serve different functions.
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Palmer Testimony, Bulen Tr. 6:103-06. Difterent species are not necessarily interchangeable.
Id. The functions of filled first and second-order headwater streams cannot be replaced in the
larger order streams downstream. Wallace Testimony, Bulen Tr. 6:41. Those functions include
nutrient retention, water purification, and energy production functions. Id. at 6:43-47; Palmer
Testimony, Bulen Tr. 6:101-02.

The only significant vertebrate animal in headwater streams is the salamander. Wallace
Testimony, Bulen Tr. 1:258. The Central and Southern Appalachians contain the greatest
abundance of species of salamanders in the world. 1d. at 1:242, 6:39. Salamanders are being
buried by valley fills and not replaced downstream. 1d. at 6:40; Cherry testimony, Bulen Tr.
5:166-67. Forest loss associated with mountaintop mining and valley fills has the potential to
adversely impact over 1.2 billion salamanders, or 3.4% of the entire four-state population in
Appalachia. PEIS, App. 1, pp. 92-93.

According to the PEIS, from 1992 through 2002, mountaintop removal mining and
associated valley fills in Appalachian have destroyed 380,547 acres of forest (an area almost ten
times larger than the District of Columbia). PEIS, pp. 111.D-2, IV.C.1. If current trends
continue, that amount will double by 2012. Accordingly, in its June 16, 2006 comments on
Spruce Mine No. 1, EPA stated that, “[o]f the largely forested mountaintop mining study area,
the Final PEIS estimated that approximately 761,094 acres have been or may be affected by
recent and future (1992-2012) mountaintop mining. To date, these impacts have not been
successfully mitigated, resulting in the impairment of significant natural resources at the
watershed level.” FELS, Spruce Mine No. 1, pp. 2-64 to 2-65. In addition, the cumulative
effects of past, present and anticipated surface mines in individual watersheds are even greater.
For example, in the Coal River watershed, mining activities cumulatively impact 12% of that
area, or 72,969 out of 570,713 acres. OVEC v. Bulen, Expert Report of Douglas P. Pflugh, May
16, 2006, Summary, p. 1, Attachment 17.

This forest destruction is profound and permanent because “unlike traditional logging
activities associated with management of hardwood forest, when mining occurs, the tree, stump,
root, and growth medium supporting the forest are disrupted and removed in their entirety.”
PEIS, p. IV.C-1. Mountaintop mining causes “fundamental changes to the terrestrial
environment,” and “significantly affect[s] the landscape mosaic,” with post-mining conditions
“drastically different” from pre-mining conditions. Id., App. L, pp. v, 23, 93. One recent study
has found that “[a]t this point in time, reestablishment of forest on these postmining sites appears
questionable. Neither mountaintop removal sites nor the contour mines support a vegetation
composition or structure that is likely to resemble regional forests.” Edmonds and Loucks,
“Woody Establishment Patterns Following Mountaintop Removal in the Coal River Valley,”
available at www.mcrcc.osmre.gov/PDF/Forums/Reforestation/Poster/P-1.pdf, Attachment 25.

Mining impacts to habitat of interior forest bird species could have “extreme ecological
significance.” PEIS, App. 1, p. 90. A study of cerulean warbler habitat changes due to
mountaintop removal mining stated, “[p]reference for ridges suggests that MTMVF may have a
greater impact on Cerulean Warbler populations than other sources of forest fragmentation since
ridges are removed in this mining process. Generally, our data indicate that Cerulean Warblers
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are negatively affected by mountaintop mining from loss of forested habitat, particularly
ridgetops, and from degradation of remaining forests (as evidenced by lower territory density in
fragmented forests and lower territory density closer to mine edges).” Weakland and Wood,
“Cerulean Warbler (Dendroica Cerulea) Microhabitat and Landscape-level Habitat
Characteristics in Southern West Virginia in Relation to Mountaintop Mining/Valley Fills,”
Final Project Report, December 2002, p. 1, Attachment 26. Mining could impact 244 terrestrial
species. PEIS, App. I, pp. 86. The loss of the genetic diversity of these affected species “would
have a disproportionately large impact on the total aquatic genetic diversity of the nation.” 1d.,
App. L p. 78.

FWS has described the impacts of MTM/VFs on forest loss and fragmentation in its
comments on the Phoenix 4 Mine in West Virginia:

Habitat changes will occur in the study area and these changes will involve a shift from
forest dominated landscape to a fragmented landscape with considerably more mining
lands and eventually grassland habitat. This shift should lead to a shift in the floral and
faunal components of the ecosystem. For example, dry grassland species will dominate
the once post- mine and forest harvested sites. This will result in an overall reduction in
the native woody flora as well as a reduction in the spring herbs and other vegetative
components characteristic to the study area.

Wildlife shifts will include a shift from forest to grassland species. The abundance of
grassland birds will likely increase while many forest interior, neotropical migrant
species will suffer losses in terms of number. There will likely be an increase in game
species such as whitetail deer and turkey due to an increase in grasslands and
diversification of the habitats. The herpetofauna will likely undergo a shift from mesic
favoring salamander dominated communities along the riparian corridors of the small
headwater streams and in the litter of the forest floor to a snake dominated grassland
fauna... Two species, short-tailed shrew (Blarina brevicauda) and eastern chipmunk
(1amias striatus), were more abundant in intact forest than fragmented forest.

Populations of forest birds will be detrimentally impacted by loss and fragmentation of
mature forest habitat in the mixed mesophytic forest region, which has the highest bird
diversity in forested habitats in the eastern Untied States. Fragmentation-sensitive
species such as the cerulean warbler, Louisiana water thrush (Seiurus motacilla), worm-
cating warbler (He/mitheros vermivorous), black-and-white warbler (Mriofilta varia),
and yellow-throated vireo (Vireo falvifrons) will likely be negatively impacted as
forested habitat is lost and fragmented from mountaintop/valley fill mining,

The cerulean warbler, with the highest conservation rating (this species is listed as Action
11 by Partner-In-Flight (PFI)—in need of immediate management or policy rangewide)
was found to be positively related to percent slope and percent canopy from >6-12 m.
Based on habitat preference, it is reasonable to conclude that continued
mountaintop/valley fill mining will negatively impact cerulean warbler abundance in
southwestern West Virginia.
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...mountaintop/valley fill mining has become a major method of vast landscape change
where golden-winged and cerulean warblers may disappear with the changing proportion
of mature forest to cleared land. .. The highest priority bird species other than the golden-
winged warbler (Vermivora chrysoptera), in this region are forest-breeder (cerulean
warbler, worm-eating warbler, and Louisiana waterthrush) whose center of global
importance is along the Appalachian ridges most affected by mountain/valley fill mining.

Attachment 20, pp. 4-5. The FWS continues by commenting on a statement commonly made in
mining environmental assessments:

It is stated in the EID that “bird and amphibian species richness increased significantly on
more fragmented stands...and in study plots containing more edge.” This is true but there
is failure to acknowledge that the increased richness is achieved by adding widespread
generalist species that are taking over most of the landscapes, and the sensitive forest
species are negatively affected. This is a common and misleading application of
fragmentation and edge studies. This flaw is not that fragmentation will increase
diversity; the flaw is that increased diversity is not necessarily desirable, especially if it
comes at the expense of a sensitive species such as the cerulean warbler.”

Attachment 20, pp. 5-6.

The EPA and FWS scientists who commented on the draft PEIS agreed that significant
degradation is occurring. An EPA scientist stated that:

EPA’s studies and other studies have found that the strongest and most significant
correlations are between biological condition and conductivity. We do know that the
stream segments downstream of some of the fills are impaired, and we believe the
impairments are due to water chemistry changes, based on the strong correlations.

12/20/02 Comments by EPA Wheeling Staft, Attachment 27. A FWS scientist objected to the
“no significant degradation” statement in that draft PEIS (p. I1.D-9), stating that “If impaired
aquatic life, and selenium above water quality standards, resulting in streams being placed on the
303(d) list don’t constitute significant degradation, what would?” 4/21/03 Rider email, attached
file: chIVcomments.wpd, p. 2, Attachment 28.

5. OSM’s DEIS Evades Its Obligation to Analyze Significant Degradation.
OSM tries to avoid the significant degradation issue by arguing that the proposed rule would not
make the current situation worse. It claims it “would not anticipate a major shift in on-the-
ground consequences from any of the alternatives.” DEIS, p. 121. Similarly, it states that the
alternatives “would cause no discernable changes to the direct stream impact trend.” Id. at 124.
OSM repeatedly states that it “anticipates that the proposed regulatory language changes to the
stream buffer zone rule would essentially be ‘impact neutral.”” Id. at 126-27, 128, 131, 133, 135,
142.
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That is not enough to satisfy the “no significant degradation” requirement in 40 C.FR. §
230.10(c). OSM assumes it only has to assess the change in impacts between the status quo and
the proposed rule. However, OSM must determine whether significant degradation is already
occurring and is likely to continue if activities are maintained at the current pace.

OSM’s proposed rules do not have adequate procedural mechanisms to ensure that such
degradation does not occur. OSM’s proposed rules that summarize the relationship between
SMCRA permitting actions and Clean Water Act requirements merely require the applicant to
identify the authorizations it needs under the CWA and the steps it has taken or will take to
obtain them. 72 Fed. Reg. at 48901. That procedural step does nothing to ensure that significant
degradation is assessed or avoided. Nor will the parallel processing of CWA § 404 permits
ensure that significant degradation does not occur, since the Corps takes the position that it need
not assess the SMCRA-related impacts of mining activities on streams. 72 Fed. Reg. at 11115
(“Impacts associated with surface coal mining and reclamation operations are appropriately
addressed by the Office of Surface Mining or the appropriate state agency.”). Furthermore, §
402 discharge permits for mining operation only cover discharges from downstream sediment
ponds and do not address the permanent loss of stream functions from the filling of headwater
streams.

OSM’s procedural mechanisms to avoid significant degradation are also inadequate
because OSM is removing the existing requirement for a finding that the activity “will not cause
or contribute to the violation of applicable State or Federal water quality standards and will not
adversely affect the water quantity and quality or other environmental resources of the stream.”
72 Fed. Reg. at 48902. By removing this requirement, OSM will allow activities that can cause
such violations or adverse water quality effects without any analysis of their propensity to do so.
OSM also specifically disavows any effort to “pass judgment on . . . the adequacy of the steps
that the applicant proposes to take” to comply with the CWA. Id. OSM would intentionally
blind itself to the potential, indeed the likelihood, of significant degradation. OSM’s
“minimization” standard is completely untethered to any analysis or measurement of actual
adverse effects. Indeed, OSM asserts that “the appropriate standard is minimization of adverse
impacts . . ., not absolute avoidance of all adverse effects.” Id. at 48902-03 (emphasis in
original). See id. at 48906 (SMCRA establishes a minimization standard rather than an absolute
‘will not adversely affect’ standard”). “[S]ome adverse effects . . . are unavoidable . . .” Id. at
48903. OSM cannot read the word “minimize” as a license to allow some unknown but
potentially significant adverse environmental effects, so long as those effects are minimized.

OSM attempts to finesse CW A requirements by including a catch-all provision that
“discharges of water from disturbed areas ‘be made in compliance with all applicable State and
Federal water quality laws and regulations.”” 1d. at 48903. This is merely a generalized
requirement that the project applicant comply with the law. 1t does nothing to monitor, assess,
measure or determine whether significant degradation is occurring or will occur. It is therefore
wholly inadequate to satisfy OSM’s independent and mandatory duty to ensure that its actions do
not supersede, amend, modify or repeal the CWA. 30 U.S.C. § 1292(a)(3).
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OSM’s procedures are also insufficient to ensure CWA compliance because its standard
for stream restoration does not meet CWA standards. Stream channel diversions are subject to §
404 of the CWA because they cause discharges of fill material into streams. In order to decide
whether discharges will cause or contribute to significant degradation of the affected streams, the
§ 404(b)(1) Guidelines require a determination of “the nature and degree of effect that the
proposed discharge will have, both individually and cumulatively, on the structure and function
of the aquatic ecosystem and organisms.” 40 C.F.R. § 230.11(e) (emphasis added). According to
the Corps’ May 7, 2004 guidance on “Mitigation for Impacts to Aquatic Resources from Surface
Coal Mining,” “[t]he Clean Water Act, and the Corps implementing regulations and policies,
requires that compensatory mitigation projects replace aquatic functions lost as a result of
authorized activities.” However, OSM has proposed a performance standard for restoration after
stream diversions that does not require restoration of aquatic functions, and instead focuses only
on stream structure. OSM would only require that restoration:

be designed and constructed using natural channel design techniques so as to restore or
approximate the premining characteristics of the original stream channel, including the
natural riparian vegetation and the natural hydrological characteristics of the original
stream, to promote the recovery and enhancement of the aquatic habitat and to minimize
adverse alteration of stream channels on and off the site, including channel deepening
and enlargement, to the extent possible.

72 Fed. Reg. at 48906. Thus, this standard focuses on restoring stream structure and merely
“promoting” recovery of aquatic habitat. It does not require restoration of the lost aquatic
functions. As the Court recently found in OVEC v. U.S. Army Corps of Engineers, 479 F.
Supp.2d 607, 635 (S.D. W.Va. 2007), the federal government must make “a full assessment of
the streams’ ecological functions before [it] may conclude that the structure and function of the
resources buried by the valley fills is offset by the imposed mitigation measures.” OSM fails to
explain how it would make this assessment or how it would replace lost aquatic functions.
Without such an explanation or assessment, OSM cannot rationally conclude that its
methodology would prevent or avoid a significant degradation of aquatic functions.

C. The Proposed Rule Will Result in Significant Degradation of the Stream
Segments Between the Toes of the Valley Fills and the Sediment Pond
Embankments, Which Are “Waters of the United States”

OSM’s proposed rule would only require sedimentation ponds to be constructed “as close
to the toes of the fill as practicable.” 72 Fed. Reg. at 48909. This will always leave an
unprotected stream segment between the mining activity (the toe of the fill) and the downstream
outfall of the sedimentation pond. OSM takes the position that this segment is not a water of the
United States and instead falls under the “waste treatment system” exclusion of an EPA
regulation. OSM relies on a March 1, 2006 letter from EPA to support its position. Id.
However, on June 13, 2007, a federal court rejected that EPA letter and held that the “waste
treatment system” exclusion is inapplicable to the stream segments below the valley fills. OVEC
v. U.S. Army Corps of Engineers, 2007 WL 2200686 (S.D. W.Va. 2007). Consequently, OSM
has no legal basis for exempting these segments from the requirement to obtain a NPDES permit
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for discharges of pollutants into waters of the United States. Without such a permit and
treatment of the discharges, these discharges are extremely likely to cause significant
degradation. Indeed, the whole purpose of the downstream sedimentation pond is to intercept
and collect that pollution.

IV.  The Existing SBZ Rule is Consistent with the CWA

OSM has taken the position that applying the plain language of the existing SBZ to
prohibit fills in intermittent and perennial streams would be inconsistent with existing CWA
requirements allowing valley fills, and would therefore violate section 702 of SMCRA, 30
U.S.C. § 1292(a)(2), which provides that SMCRA does not supercede, amend or repeal the
CWA. 69Fed. Reg. at 1044.

EPA’s Office of Water expressed concern in December, 2002 that this argument in the
MTM/VF draft PEIS is incorrect, commenting that:

There are fairly sweeping legal conclusions here that the stream buffer zone rule could
not be used to determine allowable stream segments for filling because doing so would
supercede the CWA, something [Clongress precluded in SMCRA. The lawyers need to
look at this more closely. I'm uncomfortable with the breadth of this argument...

1/7/03 Neugeboren e-mail, OGC water law office comments, p. 1, Attachment 29.

Furthermore, OSM’s position is directly inconsistent with the position that it took in the
Bragg litigation. In its brief in the Fourth Circuit, the United States stated, on behalf of OSM
and other federal agencies:

WVDEP has argued that because SMCRA cannot supersede, amend, modify, or repeal
the CWA, SMCRA cannot be construed to prohibit any activity that would be allowed by
the CWA. That argument is without merit. ...

SMCRA section 702 provides merely that SMCRA does not alter the existing regulatory
schemes adopted by Congress in the CWA and other environmental statutes. ...

When Congress has intended that one statute should take precedence over another statute
in the regulation of a particular activity, it has done so with language very different and
much clearer than SMCRA section 702. ...

While WVDEP has asserted that it would create an impermissible statutory “conflict” to
read the buffer zone rule to establish a stricter standard than that established by the
404(b)(1) guidelines, such a statutory construction does not create any such “contlict” as
that term is understood in the law. As the Supreme Court has held, two statutes can be
said to conflict only when it is impossible to comply with both. See Freightliner Corp. v.
Myrick, 514 U.S. 280, 287 (1995). No such conflict arises if SMCRA is construed to
prohibit some activities that would be authorized by the CWA, since it is possible to
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comply with both statutes by engaging in only those activities authorized by both
statutes.

Where an activity is regulated under the CWA and SMCRA —i.e., a surface mining
activity that involves the discharge of pollutants from point sources into U.S. waters —
regulation of the activity is governed by the usual principles that courts apply to reconcile
overlapping statutes. Under those principles, “when two statutes are capable of co-
existence, it is the duty of the courts, absent a clearly expressed congressional intention
to the contrary, to regard each as effective. “When there are two acts upon the same
subject, the rule is to give effect to both if possible.”” Morton v. Mancari, 417 U.S. 535,
551 (1974) (quoting United States v. Borden Co., 308 U.S. 188, 198 (1939)). See also
2A Sutherland Statutory Construction § 51.05 (4th ed. 1984). An activity governed by
both the CWA and SMCRA must therefore satisfy the requirements of both statutes.

U.S. Br. 45-49, Attachment 1. Consequently, the existing SBZ rule does not violate section 702,
and there is no need to revise the rule to address OSM’s presumed violation of that section.

XI.  OSM’s Deletion of the Requirement That Activities that Disturb the SBZ Must
Comply With Water Quality Standards Is an Illegal Attempt to Exempt Activities
From Water Quality Standards

OSM proposes to delete language in the existing rule that allows a variance only if
surface mining activities “will not cause or contribute to the violation of applicable State or
Federal water quality standards.” 30 CF.R. § 816.57(a)(1). This change “is intended to avoid
the possibility that the SBZ rule could be misinterpreted to supersede the CWA by prohibiting an
activity because of water quality standards that would otherwise be authorized under the CWA.”
69 Fed. Reg. at 1043. OSM does not explain how such a conflict could occur. As we have
explained above, OSM rejected the notion of such a conflict in its appellate brief in Bragg.

OSM’s deletion of this language is even more perplexing in light of its statement in the
EA that “this proposed change would be impact neutral because, whether or not OSM
regulations include this statement, an applicant or operator would still be subject to applicable
Federal and State water quality requirements and enforcement concerning matters such as
effluent limits, in-stream water quality standards, storm water run-off, and anti-degradation.”
EA, p. 23 (emphasis added). Thus, OSM wants to throw away its cake and eat it too. 1t purports
to delete a requirement, yet advises the regulated community that it still applies.

Regardless of what OSM says, the effect of its proposal is to imply that although water
quality standards still apply, they will not be violated if valley fills are minimized. Otherwise,
there is no reason to delete the language in the existing rule. As we show below, this attempted
exemption violates the Clean Water Act.

Tn CWA §§ 301 and 404(t), Congress placed clear limitations on the placement of fill
material. Pursuant to those two sections, § 404 fills must comply with water quality standards.
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The placement of waste material that eliminates substantial portions of waters of the United
States necessarily violates those standards, and therefore violates the clear intent of Congress.

The CWA states in its very first sentence that “[t]he objective of this chapter is to restore
and maintain the chemical, physical, and biological integrity of the Nation’s waters.” 33 U.S.C.
§ 1251 (emphasis added). The Conference Committee described this objective as the “sole
purpose of the Act.” 118 Cong. Rec. 33700 (1972). The Senate Report stated that “this
legislation would clearly establish that no one has the right to pollute and that pollution
continues because of technological limits, not because of any inherent rights to use the nation’s
waterways for the purpose of disposing of wastes.” S. Rep. No. 414, 92 Cong., 19 Sess.. p. 42
(1971). “The use of any river, lake, stream or ocean as a waste treatment system is
unacceptable.” Id. at 7. This section “simply mean[s] that streams and rivers are no longer to be
considered part of the waste treatment process.” 118 Cong. Rec. 33693-94 (1972) (remarks of
Sen. Muskie). The Conference Committee stated that it “expects [EPA and the Corps] to move
expeditiously to end the process of dumping dredged spoil in water” and to use land-based
alternatives, because “the economic argument alone is not sufficient to override the
environmental requirements of fresh water lakes and streams.” 1d. at 33699,

To implement these statutory purposes, Congress wrote several important provisions into
the Act. In particular, “§ 301(b)(1)(C) expressly identifies the achievement of state water quality
standards as one of the Act’s central objectives.” Arkansas v. Oklahoma, 503 U.S. 91, 105-06
(1992). Section 301(b)1XC) is designed to ensure compliance with these standards. PUD No. 1
v. Washington Dept. of Ecology, 511 U.S. 700, 712-13 & n. 3 (1994). It provides that “[i]n
order to carry out the objective of this Act there shall be achieved . . . any . . . limitation . . .
necessary to meet water quality standards . . . established pursuant to any State law . . . or any
other Federal law or regulation . . > 33 U.S.C. § 1311(b)(1)(C)(emphasis added).” To carry out
this statutory requirement, EPA’s 404(b)(1) Guidelines expressly require § 404 discharges to
comply with water quality standards. 40 C.F.R. § 230.10(b)(1) (“No discharge of dredged or fill
material shall be permitted if it: (1) Causes or contributes, after consideration of disposal site
dilution and dispersion, to violations of any applicable State water quality standard”). Thus, this
is a “Federal . . . regulation” that must be “achieved” under § 301(b)(1)O).

Furthermore, Congress added § 404(t) of the CWA in 1977 to reaffirm that state water
quality standards are applicable to § 404 discharges. It provides that:

Nothing in this section shall preclude or deny the right of any State or interstate agency
to control the discharge of dredged or fill material in any portion of the navigable waters
within the jurisdiction of such State, including any activity of any Federal agency, and
each such agency shall comply with such State or interstate requirements both
substantive and procedural to control the discharge of dredged or fill material to the same

extent that any person is subject to those requirements.

3State water quality standards under the CWA must “protect the public health or welfare,
enhance the quality of water and serve the purposes of this chapter.” Id., § 1313(c)}2)(A).
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33 U.S.C. § 1344(t) (emphasis added). The issuance of a SBZ variance by OSM or a primacy
state is covered by this section.

The legislative history of § 404(t) fully supports this conclusion. “[U]lnder section 404(t)
and the amendments to section 313, every Federal activity is subject to State and Federal
procedural requirements, including permits, as well as substantive requirements.” 123 Cong.
Rec. 39189 (1977) (remarks of Sen. Muskie). The “basic thrust of subsection (t)” is that “[t]he
Corps of Engineers, like any other Federal agency, in performing maintenance dredging or
undertaking other activities, is to comply with State substantive and procedural requirements.”
Id. The intent of the 1972 CWA “was not to exempt the U.S. Army Corps of Engineers or any
other public or private agency from State water quality standards . . .” Id.

Valley fills that eliminate waters of the United States solely for the purpose of waste
disposal cannot meet water quality standards. Water quality standards “define[] the water
quality goals of a water body, or portion thereof, by designating the use or uses to be made of the
water and by setting criteria necessary to protect the uses.” 40 C.F.R. § 130.3 (emphasis added).
See also 40 C.F.R. § 130.2(d) (water quality standards “consist of a designated use or uses for
the waters of the United States and water quality criteria for such waters based upon such uses”)
(emphasis added). EPA’s regulations on water quality standards have provided since 1983 that
“[iln no case shall a State adopt waste transport or assimilation as a designated use for any
waters of the United States.” 40 C.F.R. § 131.10(a) (emphasis added). EPA has stated that “[a]
basic policy of the standards program throughout its history has been that the designation of a
water body for the purposes of waste transport or waste assimilation is unacceptable.” 48 Fed.
Reg. 51400, 51408-09 (Nov. 8, 1983).

Valley fills that bury waters of the United States with millions of tons of waste cannot
achieve this water quality standard. As Judge Haden has stated, “valley fills are waste disposal
projects so enormous that, rather than the stream assimilating the waste, the waste assimilates the
stream.” Bragg 72 F. Supp. 2d at 662.

This violation of water quality standards is especially clear in West Virginia. West
Virginia has several “designated uses” for state waterbodies. These uses include public water
supply, propagation and maintenance of fish and other aquatic life, and water contact recreation,
among others. See 46 C.S.R. § 1-6. The state water quality standards clearly state, however, that
“[w]aste assimilation and transport are not recognized as designated uses.” 46 C.SR. § 1-6.1.a.
Also notable is that water quality standards do not allow “[m]aterials in concentrations which are
harmful, hazardous, or toxic to man, animal or aquatic life.” 46 C.S.R. § 1-3.2.e. Furthermore,
“industrial wastes. . .cause pollution and are objectionable in all waters of the state.” 46 C.S.R. §
1-3.1. In addition, no “industrial wastes” shall cause or materially contribute to conditions such
as “distinctly visible. . .settleable solids,” “deposits. . .on the bottom™ of streams, “materials in
concentrations which are harmful, hazardous or toxic to. . . aquatic life,” adverse alterations of
“the integrity of the waters,” or “significant adverse impact to the chemical, physical, hydrologic
or biological components of aquatic ecosystems.” 46 C.SR. § 1-3.2. “Industrial wastes” are
defined as “any. . .solid or other waste substance. . .from or incidental to the development,
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processing or recovery of any natural resources. . .” W, Va. Code § 22-11-3(12). Accordingly,
mining spoil is industrial waste pursuant to West Virginia law. Additionally, the act of filling a
stream segment with overburden not only deposits waste and creates distinctly settleable solids,
but also destroys the stream segment. Placing mining waste in streams, therefore, violates West
Virginia water quality standards by materially contributing to the adverse conditions set forth in
46 C.S.R. § 1-3.2. Neither can the fills comply with the antidegradation provisions of the West
Virginia water quality standards.

1n short, although compliance with water quality standards is a “central objective” and
requirement of the CWA, valley fills designed solely to eliminate waters of the United States and
replace them with waste are incapable of such compliance. Evasion of a statute’s core mandate
and purpose is not a reasonable interpretation, and therefore is not entitled to deference. See,
e.g., U.S. Army Engineer Center v. FLRA, 762 F.2d 409, 414 (4™ Cir. 1985) (“[Clourts must not
‘rubber stamp . . . administrative decisions that they deem inconsistent with a statutory mandate
or that frustrate the congressional policy underlying a statute.’”) (citation omitted); Whitman v.
American Trucking Ass’ns., 531 U.S. 457, 481 (2001) (reversing under Chevron step two an
EPA interpretation that “goes beyond the limits of what is ambiguous and contradicts what in
our view is quite clear”); Natural Resources Defense Council v. Daley, 209 F.3d 747, 753 (D.C.
Cir. 2000) (rejecting under Chevron step two an agency interpretation that “diverges from any
realistic meaning” of the statute).

OSM is trying to use its SMCRA rulemaking power illegally to override the CWA.
SMCRA does not preempt the Clean Water Act. Section 702(a)(3) of SMCRA provides that
nothing therein “shall be construed as superseding, amending, modifying, or repealing the . . .
Clean Water Act, the State laws enacted pursuant thereto, or other Federal laws relating to the
preservation of water quality.” 30 U.S.C. § 1292(a)(3). Thus, this savings clause specifically
preserves the CWA’s prohibition against waste assimilation. If SMCRA were construed to
authorize waste assimilation in streams, it would not be consistent with, and would be preempted
by, the CWA.

For these reasons, the proposed rule should be withdrawn.
Sincerely,

James M. Hecker

Public Justice

1825 K Street, N.W.
Suite 200

Washington, D.C. 20006

Joseph M. Lovett

Appalachian Center for the Economy and the
Environment

P.O.Box 507

Lewisburg, WV 24901
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Counsel for West Virginia Highlands Conservancy,
Sierra Club, Ohio Valley Environmental
Coalition, Coal River Mountain Watch, and
Waterkeeper Alliance

Steve Roady

Earthjustice

1625 Massachusetts Ave., N. W, Suite 702
Washington, D.C. 20036

Attachments to WVHC, Sierra Club, Earthjustice, OVEC, CRMW, and Waterkeeper

Alliance Comments on Proposed Rule on Excess Spoil Minimization/Stream Buffer Zones

1

2

Brief for the Federal Appellants, 4" Cir., No. 99-2683, April 17, 2000 (excerpts).

Federal Appellants” Opposition to the Motion of the Intervenor-Defendants to Strike the
Brief of the Federal Appellants and to Dismiss Appeal No. 99-2683, p. 2.

Letter dated April 17, 2000 from Kathrine Henry, Acting Director, OSM and John D.
Leshy, Solicitor, U.S. Department of the Interior, to Michael C. Castle, Director, West
Virginia Division of Environmental Protection.

Preliminary Draft EIS on MTM/VF in Appalachia, pp. ES-6, IV-1.
3/25/02 Email from Cindy Tibbott re: Purpose & need/alternatives write-ups, with
Attachment: 1. Purpose and Need for Action and IV. Alternatives.

6/14/02 Email from Mike Robinson re: Agenda and Handout for 6/18 SES Issue, with
Attachment: Mountaintop Mining/Valley Fill Environmental Impact Statement, Senior
Executive Issue Resolution Meeting, Interior South Building Room 332, June 18, 2002,
Proposed Agenda; Handout for SES/Steering Committee Issue Resolution Meeting,
Refresh on Teleconference Meeting Decisions, May 21, 2002.

10/5/01 Letter from J. Steven Griles to CEQ, OMB, EPA, COE re: Mountaintop
Mining/Valley Fills Issues.

6/19/02 Email from William Hoffman re: out of office, with Attachment: Proposed EIS
Alternative Framework.

6/26/02 Email from Mike Robinson re: Mock-up of Proposed new Alternative
Framework, with Attachment: Mountaintop Mining/Valley Fill EIS Alternative
Framework (June 26, 2002 v.).

Email dated September 20, 2002 from Mike Robinson, OSM, re: Executive Conference
Call Agenda—9/23/02, 9-10 am, with Attachment: MTM/VF EIS Executive Meeting
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Agenda, September 23, 2002 Conference Call Letter dated July 12, 1999 from Michael
V. Shingleton, Asst. Chief Coldwater Management, West Virginia Division of Natural
Resources, to Tony Barnett, West Virginia Division of Environmental Protection.

8/15/02 Email from Gregory Peck re: Executive Committee Discussion, with
Attachment: Alternatives Matrix for Draft MTM/VF PEIS.

October 9, 2001 Letter from EPA to U.S. Army Corps of Engineers re NWP 21,

July 2, 2001 Letter from FWS to U.S. Army Corps of Engineers re NWP 21.

Letter dated September 20, 2001, from Jeffrey K. Towner, Field Supervisor, West
Virginia Field Office, U.S. Fish and Wildlife Service, to Colonel John D. Rivenburgh,

District Engineer, Huntington District, re: comments on 2002 NWPs.

Letter dated October 5, 2001 from The University of Georgia, Institute of Ecology, to
Headquarters, U.S. Army Corps of Engineers, re: comments on 2002 NWPs..

Trial Transcript, OVEC v. Bulen, Civil No. 3:05-784 (S.D.W.Va.), October 2006
(excerpts).

Expert Report of Douglas P. Pflugh in OVEC v. Bulen, May 16, 2006, Summary, pp. 1-2.
FEIS, Spruce Mine No. 1, pp. 2-98, 2-180 (September 2006).

Letter dated January 16, 2004 from David Densmore, U.S. Fish and Wildlife Service, to
Allyn Turner, West Virginia Department of Environmental Protection, re: Selenium
Survey in southern West Virginia streams.

Letter dated July 13, 2004 to Ginger Mullins, Chief, Regulatory Branch, Huntington
District, ACOE. From Thomas R. Chapman, Field Supervisor, USFWS Elkins, WV,
Field Office. Re: Public Notice 200400604 and EID, Coal Mac, Inc., Phoenix No. 4

Surface Mine.

April 28, 2006 powerpoint presentation: DEP Selenium Study, Background and Progress,
available at .

A. Dennis Lemly, “Selenium in Aquatic Ecosystems: A Guide for Hazard Evaluation and
Water Quality Criteria,” Springer 2002, p. 31.

July 9, 2004 FWS Letter to U.S. Army Corps of Engineers re: Hollow Mountain Project.

Report by A. Dennis Lemly, Ph.D, “Recommendations for Pre-Mine Assessment of
Selenium Hazards Associated with Coal Mining in West Virginia,” January 5, 2004..
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Edmonds and Loucks, “Woody Establishment Patterns Following Mountaintop Removal
in the Coal River Valley,” available at .

Weakland and Wood, “Cerulean Warbler (Dendroica Cerulea) Microhabitat and
Landscape-level Habitat Characteristics in Southern West Virginia in Relation to
Mountaintop Mining/Valley Fills,” Final Project Report, December 2002, p. 1.

Email dated December 23, 2002 from John Forren, EPA Region 3, re: Comments on
Draft EIS for MTM/VEF, with Attachment: Comments on the Draft EIS for MTM/VF
Coal Mining (Dec 2002) from ESD, OEP, Wheeling Staff 12/20/02.

4/21/03 Email from David Rider re: Ch 14 edits, with Attachment: DEIS, Ch. IV.J,
Threatened and Endangered Species, pp. IV.J-1 to IV.J-2.

Email dated January 7, 2003 from Steve Neugeboren, EPA, re: MTM legal issues, with
Attachment: OGC water law office comments on mountaintop mining EIS 12/26/02.

USGS, Water-Data Report 2006, 380930082033101 Upper Mud River Reservoir near
Palermo, WV.
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T2ATTACHMENT 2

Natural Resources Defense Council » Sierra Club « Waterkeeper Alliance

COMMENTS
ON THE REVISED NPDES PERMIT REGULATION AND EFFLUENT LIMITATION
GUIDELINES FOR CAFOS IN RESPONSE TO WATERKEEPER DECISION
DOCKET NUMBER EPA-HQ-OW-2005-0037
(August 29, 2006)

These comments are submitted by the Natural Resources Defense Council, Sierra Club, and
Waterkeeper Alliance' in response to the “Revised National Pollutant Discharge Elimination System
Permit Regulation and Effluent Limitation Guidelines for Concentrated Animal Feeding Operations in
Response to Waterkeeper Decision,” published at 71 Fed. Reg. 37744 et seq. (June 30, 2006) (“Proposcd
Revised Rule”).

The Natural Resources Defense Council (“NRDC”) is a national, non-profit organization
dedicated to protecting public health and the ¢nvironment. Founded in 1970, NRDC has more than 1.3
million members and onlinc activists residing in all fifty states. NRDC maintains offices in New York,
‘Washington, DC, San Francisco, and Santa Monica, CA.

Sierra Club is a nationwide non-profit organization dcdicated to protecting and restoring the
quality of the environment. It is comprised of approximatcly 700,000 members, including members
who live on or near, or recreate in and along, many of the waterbodies into which CAFQs discharge
their waste.

Waterkecper Alliance, Inc. is a non-prolit organization representing the interests of over 100
member watershed groups. Each of these groups, and their members, have as an cxpress mission the
preservation and protection of local waterbodics for acsthetic, recreational, and other purposcs.

NRDC, Sierra Club, and Waterkceper Alliance are concerned about the impacts of CAFOs on
public health and the environment and have been active in efforts to reduce poliuted runoff, control
point source discharges, and promote sustainable agriculture.

! The following Waterkeeper Alliance member programs have expressed their concurrence with these comments: Altamaha
Coastkeeper, GA. Altamaha Riverkeeper, GA, Anacostia Riverkeeper, DC, Atchafalaya Basinkeeper, LA, Baltimore Habor
Watcrkeeper, MD, Baykeeper, CA, Black Warrior Riverkeeper, Al., Blackwater/Nottaway Riverkeerper, VA, Cape Fear
Coastkeeper, NC, Cape Fear Riverkeeper, NC, Cape Hatleras Coastkeeper, NC, Catawba Riverkeeper, NC, Chattahoochee
Riverkeeper, GA, Choctawhatchee Riverkeeper, AL, Choptank Riverkeeper, MD, Delaware Riverkeeper, PA, Deltakeeper
Chapter of Baykeeper, CA, Detroit Riverkeeper, MI, Erie Canalkeeper, NY, French Broad Riverkeeper, NC, Great Salt
Lakekeeper, UT, Housalonic Riverkeeper, MA, Hurricane Creekkeeper, Al., Kansas Riverkeeper, K, Louisiana
Bayoukeeper, LA, Lower Neuse Riverkeeper, NC, Lower Susquchanna Riverkeeper, PA, Milwaukee Riverkeeper, W1,
Mobile Baykeeper, AL, New Riverkeeper, NC, New York/New lersey Baykeeper, NJ, Ogeechee-Canoochee Riverkeeper,
GA, Pamlico-Tar Riverkeeper, NC, Paluxent Riverkeeper, MD, Potomac Riverkecper, Inc., MD, San Francisco Baykeeper,
CA, Satilla Riverkeeper, GA, Savannah Riverkeeper, Inc., GA, Shenandoah Riverkeeper, VA, South Riverkeeper, MD,
Upper Chattahoochce Riverkeeper, GA, Upper St. Lawrence Riverkeeper, NY, Upper Susquehanna Riverkeeper, PA,
Virginia Fastern Shorekecper, VA, Wabash Riverkeeper, IN, Waccamaw Riverkeeper, SC, West/Rhode Riverkeeper, MD,
Western Lake Erie Waterkeeper, OH.



84

We gratefully acknowledge the technical assistance of Alex Sagady of Alex J. Sagady &
Associates, who assisted us with preparation of the comments related to Nutrient Management Plans and
New Source Perforimance Standards and Judson Jaffe of Analysis Group, who evaluated EPA’s BCT
economic analysis.

INTRODUCTION

EPA is well aware that Concentrated Animal Feeding Operations (“CAFQOs™) contribute to
pollution of rivers, lakes, and streams across the country, When CAFO waste storage lagoons break,
spill, or fail, animal wastes foul our waters. On a day-to-day basis, CAFOs often over-apply or
inappropriately apply liquid animal waste to land, causing runoff into surface water or seepage into
groundwater. Ammonia emissions from open-air lagoons and sprayfields redeposit nitrogen on land and
waterbodies, adding further nutrient pollution. "T'he nutrients in animal manure cause eutrophication and
toxic algal blooms that harm recreational waters, kill fish, and alter the species composition of our
coastal fisheries. Leaking animal waste storage lagoons threaten human health by contaminating
groundwater used for drinking water supplies. Pathogens found in animal waste can also infect people.
Water contaminated by animal manure contributes to human diseases such as acute gastoroenteritis,
fever, kidney failure, and even death.

In the past decade the CAFQ industry has become increasingly concentrated, with fewer farms
producing more animals and operations becoming more industrialized in nature. However, at a time
when the threats to public health and the environment caused by the CAFQ industry dictate tighter
regulation, EPA has issucd a Proposed Revised Rule that allows the industry to decide whether it should
be regulated and attempts to avoid required controls to reduce pathogens and protect public health. As
we explain in detail in the comments that follow, EPA’s Proposed Revised Rule sufters [rom a number
of significant flaws.

o In Waterkeeper Alliunce v. US EPA, 399 I.3d 486 (2005) (“Waterkeeper™). the Second Circuit
expressly reserved EPA’s authority to establish a regulatory presumption that large CAFOs
actually discharge, did not implicate EPA’s ability to designate certain CAFOs to be proposed
dischargers, and did not alfect EPA’s authority to require information from potential dischargers.

s EPA’s interpretation of the agricultural stormwater exemption would unlawfully allow self
regulation, depart from the 2003 rule, fail to require CAFOs to obtain permits to claim the
exemption, and exempt discharges from additional controls.

e The Proposed Revised Rule must be revised to ensurc CAFOs develop adcquate Nutrient
Management Plans, all NMP requirements are enforceable, and the public has sufficient
opportunities to participate in reviewing NMPs.

e EPA’s proposal attempts to substantially limit the availability of water quality-based ef(luent
limitations to reduce water pollution.

s EPA’s compliance alternative proposal for new source swine, poultry, and veal operations
would create an exception to the zero discharge standard.
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e EPA’s cconomic analysis includes fundamental errors. After correcting these errors, EPA must
select BCT that will result in greater pathogen reduction than BPT hecause nearly all of EPA’s
designated technologies will pass both the PO'T'W test and the Industry Cost Test.

e EPA failed to consider alternative technologies with the capability to reduce pathogens in CAFO
wastes.

DETAILED COMME

For simplicity’s sake, in these commients we adhere 1o the order of presentation in EPA's
proposal. This order does not necessarily correspond to the importance ol the issues addressed.

L EPA’S PROPOSED SELF-PERMITTING SCHEME FOR CAFOS IS ARBITRARY AND
CAPRICIOUS,

A. 1n Prior Rulemaking Efforts, EPA Established a Compelling Basis to Believe That
CAFOs Actually Discharge, Had Been Evading Permitting Reguirements, and
Needed Increased Regulatory Scrutiny.

At the heart of EPA’s 2003 final CAFO rule was a basic principle - CAFOs had not historically
sought National Pollutant Discharge Elimination System (“NPDES™) permits, even when they quite
plainly discharged pollutants lo protecied waters. Some ol the evidence that the agency had before it
then — and should consider now — is summarized below.

CAFOs actually discharge pollution in numerous ways. First, facilities can have dry weather
discharges of various types. Thesc can involve spills and other extreme events. U.S. UPA,
Environmental Assessment of Proposed Revisions to the National Pollutant Discharge Elimination
System Regulation and the Effluent Guidelines for Concentrated Animal Feeding Operations, at pp. 2-
17 0 2-18 (Jan. 2001)* (summarizing various examples of spills and dry-weather discharges, including a
single event involving 25 million gallons of manure). Additionally, “|a]lthough manure solids

% This document can be found clectronically through www regulations.gov. and is identified as irem EPA-HQ-OW-2002-
0025-0022; see ulso Waterkeeper Joint Appendix at 916 (herinafter “WK JA”); U.S. EPA, National Pollutant Discharge
Elimination Systern Pcrmit Regulation and Effluent Limitations Guidelines and Standards for Concentrated Animal Feeding
Operations; Final Rule - Final Administrative Record Index, items 55201 & 70544 (hereinaler “Record Index”); Exhibit 1.

in (hese comments, we have endeavored to identify at least one way in which EPA can obtain a copy of any ciled material, or
we have attached a copy to these comments, or both.

With rcgard to many older materials, EPA has not, as far as we can determine, included the documents from the record of the
2003 rulemaking in the docket for the present proposal, Ieaving commenters in the difficult position of relying upon the
electronic version of the prior record (which is incomplete) and an index of the physical version of the prior rceord (which is
presently inaceessible due to flooding in the docket office). See Exhibit 2. Because of these difficultics, and to ensure that
the 2003 rulemaking record is considered properly in this new rulemaking, we incorporate the entirety of the prior
rulemaking record (dockets OW-00-27 and OW-2002-0025) by reference, and consider those materials applicable to the
current proposal. We also formally request that EPA place the entircty of the prior rulemaking record (dockets OW-00-27
and OW-2002-0025) into the present docket, and consider them in the present rulemaking process. We note that EPA has
previously incorporated the records of one regulatory effort into the record of another pending rule docket. See, e.g.,

www regulations.gov, EPA-HQ-OAR-2002-0056-6173 (citing other rulemaking dockert index and stating, "[t]he docket for
this action (Docket 1D No. OAR-2002-0056 and Docket [D No. A-92-35) includes the documents and information, in
whatever form, in Docket ID No. OAR-2003-0053.").
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purportedly ‘self-seal” lagoons to prevent ground water contamination, some studics have shown
otherwise. A study for the Towa legislature published in 1999 indicates that leaking is part of lagoon
design standards and that all lagoons should be expected to leak.” /d. at p. 2-19 (citation omitted); id.
(“A survey of swine and poultry lagoons in the Carolinas found that nearly two-thirds of the 36 lagoons
sampled had leaked into the ground water.” (citation omitted)). See also Memorandum from Craig
Simons 1o Virginia Kibler & George Townsend, at 1 (Aug. 25, 2000)" (operations using lagoons with
clay liners could be expected to have dry weather discharges duc to failures at an estimated rate of 1.5
percent per year, and synthetic-lined lagoons would have a slightly lower rate).

Sccond, CAFOs have discharges from the overapplication of manure to land. It is common [or
large facilities to have manurc in volumes they cannot agronomically apply to land, which indicates that
such operations will discharge without adopting manure controls. “Larger-sized operations with 1,000
or more animals exceeding 1,000 pounds accounted for the largest share of excess nutrients in 1997.
Roughly 60 percent of the nitrogen and 70 percent of the phosphorus generated by these operations must
be transported off-site.” 68 Fed. Reg. 7176, 7180 (Feb. 12, 2003). For instance, the agency’s
rulemaking record in 2003 contained a report of a case where allegedly the “dairy manager opened a
valve and let it run™ onto a saturated field for two days, releasing approximately 1.7 million gallons of
waste.  Easlern Rescarch Group, Inc. Memorandum for EPA Region 9, Ponderosa Dairy CWA
Violation (Apr. 27, 1999) & Department of Justice Press Release (Jan. 21, 1999).*

Despite these known discharge routes, the overall industry permitting statistics presented a
gloomy view. According to the agency in 2001, “{u]nder the existing regulation, EPA cstimates that
about 12,000 facilitics should be permitted but only 2,530 have actually applied for a permit.” 66 I'ed.
Reg. 2960, 2963 (Jan. 12,2001). Likewise, EPA compiled a list of documented discharges from animal
operations, identifying numerous releases, several of which the agency specifically knew to be
unpermitted. See U.S. EPA. Environmental Assessment of Proposed Revisions to the National Pollutant
Discharge Elimination System Regulation and the Effluent Guidelines for Concentrated Animal Feeding
Operations, at exhibits 4-16, 4-22 & 4-25 (Jan. 2001).° Consequently, EPA took the “position that
inconsistent interpretations of current regulations over the years by state and federal regulators has
resulted in inadequate permitting and enforcement practices across the country. *** Despite more than
twenty years of regulation, there are persistent reports of discharge and runoff of manure and manure
nutrients frorgl livestock and poultry operations.” U.8. EPA, Responsc to Comment Document, at A-48
(Dec. 2002).

In specific states or regions, the state of affairs was even more discouraging. See Paul Shriner,
EPA, Mcmo to Record: chronic discharge data from Region 6 (Oct. 30, 2001)7 (documenting significant
discharges in EPA Region 6 associated with rain events; largest documented discharge was 17,456,673
gallons, and highest documented fccal coliform level was 260,000,000 colonics/100 mL); Save The

P WK JA at 397; www.regulations.gov (EPA-HQ-OW-2002-0025-1819); Record Index 22223; Exhibit 3.
WK JA atdl & 44-45 www.regulations.cov (EPA-HQ-OW-2002-0025-0165); Record Index 00129; Lxhibit 4.

s
www.regul;

© WK JA at 1766: Record Index 321846,

T WK JA at 1119-27; Record Index 140144,
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Valley, Inc. v. U.S, EL.A., 223 F. Supp.2d 997, 1008 (S.D. Ind. 2002) (“as of January 2002, IDEM had
never issued an NPDES permit to a CAFO.”); TetraTech, Inc. for U.S EPA, State Compendium:
Programs and Regulatory Activities Related (o Animal Feeding Operations at 5-6 (May 2002)" (“Five
states (CO, ML NC, 8C and OR) only regulate AFOs under a state non-NPDES program, with Colorado
and Michigan not requiring any AFOs to obtain any form of operating permit.”). Citizen and agency
cnforcement will catch a tew violators, but facilitics sued under the Act do not simply accept the idea
that they need permits to discharge. See, e.g., American Canoe Ass'nv. Murphy Farms, Inc., 2000 WL
328027, at *2 (4th Cir. 2000) (even though facility had multiple prior discharges, it claimed not to be a
covered discharger becausc it had state permit requiring it not to discharge); Carr v. Alia Verde
Industries, Ine., 931 F.2d 1055, 1063 (5th Cir. 1991) (suit for failure to obtain NPDES permit in case
where future “intermittent or sporadic discharges” were reasonably likely).”

FEPA considered the evidence of noncomplying discharges and the agency’s knowledge of how
CAFOs operate and manage manure, and rcached a basic conclusion: such facilitics should alrcady have
permits. According to the agency, “[g]iven the large volume of manure these facilities gencrate and the
variety of ways they may discharge, and based on EPA's and the States' own experience in the field,
EPA believes that all or virtually all large CAFOs have had a discharge in the past, have a current
discharge, or have the potential to discharge in the future.” 66 Fed. Reg. 3007, see also id. (‘EPA
believes that virtually all facilitics defined as CAFOs alrcady have a duty to apply for a permit under the
current NPDES repulations, because of their past or current discharges or potential for future
discharge.”).

Nevertheless, EPA’s evidence revealed that the nature of CATFO pollution discharges and the
past regulatory climate for these operations had resulted in an unacceptable situation with regard to
permitting thesc facilitics. As EPA stated:

| TThe nature of these operations is that any discharges from manure storage structures o
waters of the U.S. are usually only intermittent, either due to accidental releases from
cquipment failures or storm cvents or, in some cascs, deliberate releasces such as pumping
out lagoons or pits. The intermittent nature of these discharges, combined with the large
numbers of animal f{eeding operations nationwide, makes it very difficult for EPA and
State regulatory agencies to know where discharges have occurred (or in many cases,
where animal feeding operations are even located), given the limited resources [(or
conducting inspections. In this sense, CAFOs are distinct from typical industrial point
sources subject to the NPDES program, such as manufacturing plants, where a facility’s
existence and location and the fact that it is discharging wastcwaters at all is usually not

8 The cited version of this Compendium doces not appear to be in the record of the prior rulemaking, though earlicr versions of
the document were, This version is available online at

hitp:fiwww avs. usda.gov/sp2 L serkiles/Place’ ] 9020500/Phosphorouslmages/compendium. pdf (visited Aug. 16, 2006);
LCxhibit 6.

? More recent data indicate that permitting compliance remains a problem. See Environmental Integrity Project, Threatening
lowa’s Iuture: lowa’s Failure to Implement and Lnforce the Clean Water Act for Livestock Operations, at |5 (May 2004)
(“Even though there have been hundreds of discharges from CAYOs, [the lowa Department of Natural Resources] has only
issued NPDIES permits to 42 open feedlots. IDNR has never issucd an NPDES permit to a confinement feeding operation
although the state has over 1,800 documented confinement facilitics that requirc NPDES permits.”), available online at
hutp:iwww environmentalintegrity.org/pubs/EIP_CAFO_fnl_rpt.pdf (visited Aug. 16, 2006); Exhibit 7.

N
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in question. Accordingly. it is much easicr for CAFOs to avoid the permitting system by
not reporting their discharges, and there is evidence that such avoidances have taken
place.

66 Fed. Reg. 3008; see also 68 Fed. Reg. 7201 (“[Tthere are numerous documented instances in the
administrative record of actual discharges at unpermitted CAFOs that are not associated with 25-year,
24-hour storms. EPA also disagrees that CAFO discharges are no more intermittent than those in other
industries. Operations in other industries are typically designed to routinely discharge after appropriate
treatment; this is not the case al CAFOs, where discharges are largely unplanned and intermittent. [tis
thus much easier for CAFOs to avoid permitting by not reporting their discharges. EPA continues to
believe that imposing a duty to apply for all CAFOs is appropriate given that the current regulatory
requirements arc being misinterpreted or ignored.”); NC DNR, Temporary restraining order issued
against Orange County swine producer whose operation discharged waste Friday (June 3, 1999) (action
against facility that discharged and appcared to have less lagoon capacity than needed to contain runoff
from 25-year, 24-hour evcnl).m EPA decided that this situation required regulatory action — the rules
should be changed to require the category of CAFOs that the evidence showed to be routincly
discharging without the required permits to be brought within the permitting system. The agency also
concluded that “simply clarifying the [existing] regulations would not necessarily be adequate, because
operations might still claim that the Clean Water Act requires no permit application if the facility claims
not to discharge.” 68 Ied. Reg. at 7201. I'rom the foregoing evidence and the agency’s conclusions,
EPA created a “duty 1o apply™ for large CAFOs, meaning they were required to seek NPDES permits or
make a demonstration that they had no potential Lo discharge. 68 Fed. Reg. at 7200.

Industry petitioners challenged the “duty to apply” in the U.S. Court of Appeals for the Second
Circuit. The United States defended the requirement vigorously, saying that it was strongly justified by
the record evidence concerning CAFOs, their releases, and their permitting history. As EPA’s brief
stated, “[i]n the past, many CAFOs that discharged only intermittently did not apply for a permit.” Brief
for U.S. EPA, Waterkeeper Alliance. Inc. v. US. EPA, at 71 (Mar. 23, 2004)"; id. at 72 (“there is ample
support in the record for the conclusion that many unpermitted CAI‘Os should have obtained a permit
even under the old rules, because they did in fact discharge in situations other than the specified storm
events” (cmphasis added)). EPA recounted much of the evidence discussed above in defense of the
requirement, and also argued that allowing a CAFO to avoid permitting based on its own conclnsion that
it does not discharge would also undermine the agency’s ability to promulgate a “vero discharge”
effluent limitation — an authority plainly authorized by the statute. I at 74-79.

The court concluded that the requirement exceeded EPA’s authority in one respect; it held that
the Clean Water Act does not allow EPA to require a source to seek a NPDES permit solely on the basis
of the source’s “potential” discharge. Waterkeeper Alliance, Inc. v. U.S. EPA, 399 I:.3d 486, 505 (2d
Cir. 2005) (“the Clean Water Act gives the EPA jurisdiction to regulate and control only actual
discharges-not potential discharges™). The court did state, however, that the policy underlying the “duty
to apply” was sound: it said, “we belicve the EPA would have ample reason to consider imposing this
duty upon Large CAFOs.” d. at 506 n.22. In particular, it stated, “the EPA has marshaled evidence
suggesting that such a prophylactic measure may be necessary to effectively regulate water pollution

10 www, regulations.gov (EPA-HQ-OW-2002-0023-0144); Record Index 40136; Exhibit 8.
' Exhibit 9.
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[rom Large CAFOs, given that [Large CAFOs are important contributors to water pollution and that they
have, historically at Icast, improperly tried 10 circumvent the permitting process.” fd.

B. The Waterkeeper Decision Expressly Reserved EPA’s Authority to Establish a
Presumption that Large CAFOs Actually Discharge, Did Not Implicate EPA’s
Ability to Designate Certain CAFOs to Be “Proposed” Dischargers, and Does Not
Affect EPA’s Authority to Require Esscntial Information from Potential
Dischargers.

Whilc disagrecing with the agency that EPA could require permits for facilities based merely
upon their potential to discharge, the Sccond Circuit left open at least three options that will allow
facilities with nothing more than a potential to discharge to avoid permitting but which will be more
likely to identify and permit actual polluters than a system that relies entirely on CAFO operators” self-
interested assessments of whether or not they discharge.

First, the court expressly held out a different legal theory under which EPA could require all
large CAI'Os to seek permits. The Second Circuit said, “[w]e also note that the EPA has not argued that
the administrative record supports a regulatory presumption to the elfect that Large CATOs actually
discharge. As such, we do not now consider whether, under the Clean Water Act as it currently exists,
the EPA might properly presume that Large CATFOs - or some subsct thereof -- actually discharge.”
399 T.3d at 506 n.22. In keeping with this concept, EPA should re-cxamine the substantial record
already compiled that shows large CAFOs’ tendency to discharge, and conclude that many facilities
handle such significant quantities of waste without sufficient land area to accommodate it, are not
designed 1o wholly contain such wasles, and therefore presumably discharge. Ata minimum, EPA
should identify catcgories of large CAFOs for which the evidence of actual discharges is particularly
strong; such categories would includc, at least: (1) CAFOs located in close proximity to water bodies
and with physical featurcs that facilitate waste flow: (2) facilities not designed to contain process walcr,
contaminated runoff, and other polluted discharge or with insuflicient capacity to hold it for later
application in accordance with a proper nutrient management plan; (3) CAFOs lacking an adequate
nutrient management plan; and (4) operations that have had a past discharge and not corrected the
problem that caused it. In fact, EPA had drafted the proposal to say that a “CAFO that has discharged in
the past will, except in unusual circumstances, continuc to discharge, unless the owner or operator has
corrected the design condition or the operational or mainicnance practices that caused or allowed a
discharge to occur,” but this section of the proposal was weakened at the behest of the Office of
Managlezmem and Budget. See OMB Revised CAFO Rule with Red Line Strike Out at 24 (June 3,
2008).

Second, existing regulations provide that facilities must scck a permit not only if they actually
discharge, but il they ““proposc¢™ to do so. 40 C.F.R. § 122.21(a); proposed 40 C.¥.R. § 122.23(d)(1).
Certain CAF'Os quite obviously meet this condition and EPA has the authority to direct that they apply
for permits consistent with the rules. For example, if a facility is designed only to contain a manure

2 www regulations,gov (EPA-HQ-OW-2005-0037-0234). After OMB's revisions. the proposal takes the wholly insufficient
CAFQs that “should consider seeking permit coverage™ because they “have a higher likelihood of actually discharging due to
certain geographic and physiographic conditions.” 71 Fed. Reg. 37749,
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release in the event of a 25-year, 24-hour storm, it can be expected to discharge in more severe events,
such that such a facility should be considered a proposed discharger.

Likewise, CAFO discharges from tiled fields are predictable enough to be considered “proposed™
discharges, in view ol reports that CAFOs regularly discharge manure (rom waste application ficlds
through tile lines. See Final Report, ECCSCM Water Monitoring Project, 2001-2003 (citing study
prepared for the Michigan Agriculture Environmental Assurance program indicating that nearly 100% of
manure-application fields in Michigan are tile-drained.), available online at
hitp://www.nocafos.org/(inalreport.htm (visited Aug. 13, 2006)'%; id. (“Most illegal manure discharges
confirmed by the Department of Environmental Quality occurred alter application of liquid manure to
tiled fields, with the contaminated liquid percolating through the soils into drainage tiles, and flowing
directly to stireams.”). These types of CAFO discharges are likely taking place throughout much of the
Midwest, where “tiles drain up to 60 percent ol agricultural land,” Janet Kauffman, “A Dirty River Runs
Beneath It,” (Sept. 9, 2003), available online at
http://www.landinstitute.org/vnews/display v/ AR T/2003/09/09/3151527d008a9 (visited Aug. 13,
2006)™: see also “Farmland Drainage and the Nitrate Problem,” at 2 (Jan. 2003) (“In both Indiana and
Ohio, at least 50% of all cropland has drainage improvement. Minnesota is cstimated to have about 40%
of its cropland drained; lowa and llinois are cach cstimated at 35%.7), available online at
bttp:/www.neat.org/mutrients/hypoxia/drainage]l.him (visited Aug. 13, 2006).1“

Other CAFO designs that predictably lead to discharges should also be considered to be
proposed dischargers. ‘I'his category should include facilitics whose discharge predictably could reach
surface waters through groundwater connections. Compare Idaho Rural Council v. Bosma, 143
F.Supp.2d 1169, 1180 (D. Idaho 2001) (upholding groundwater connection as hasis for CWA
protection) with Village of Oconomowoc Lake v. Dayton Hudson Corp., 24 1.3d 962, 965-66 (7th Cir.)
(finding EPA’s rules do not assert authority to reach discharges to groundwater), cert. denied, 513 U.S.
930 (1994). See also supra (discussing lagoon design & frequency of leakages). Likewise, uncorrected
past failures leading to discharges should be considered to be proposed dischargers if the operator has
not corrected the problem that caused the release. See Revised CAFO Rule with Red Line Strike Out at
24 (OMB deletion) (“a CAFO that has not taken such actions would *discharge or propose to discharge’
for purposes of proposed provision 122.23(d)(1) and would be required to apply for an NPDES
permit.”),

Finally. EPA has substantial information collection authority that it should use to require CAFOs
to submit detailed [actual material ahout their operations and discharges, even for those facilities from
whom Waterkeeper indicates the agency cannot demand a permit application. Under section 308 of the
Clean Water Act, 33 L.S.C. § 1318, EPA may, in order to “determin[c] whetber any person is in
violation of any . . . prohibition™ under the Act,

the Administrator shall require the owner or operator of any point source to (i) establish
and maintain such records, (i) make such reports, (iii) install, use, and maintain such
monitoring cquipment or methods (including where appropriate, biological monitoring

¥ Exhibit 10.
" Exhibit L1

'* Exhibit 12.
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methods), (iv) sample such effluents (in accordance with such methods, at such locations,
at such intervals, and in such manner as the Administrator shall prescribe), and (v)
provide such other information as he may reasonably require. . . .

Id. § 1318(a)(A). State permitting authorities must have similar authority in order to administer the
NPDES program. See 40 C.F.R. § 123.26(b)(1) (state must have “[a] program which is capable of
making comprehensive surveys ol all facilities and activities subject to the State Director's authority to
identify persons subject to regulation who have failed to comply with permit application or other
program requirements”). Consistent with these authoritics, EPA should conclude that any large CAFO
that lacks a NPDES permit is at risk of violating the prohibition in the Act of discharging without a
permit, and requirc such facilities to submit information to the permitting authority that will allow
officials to detcrimine whether the CAFO in fact is a discharger or a proposed discharger that needs a
NPDES permit. The agency should require CAFOs to provide, among other things, information about:
(1) the distance [rom the CAFO to the nearest surface water; (2) the amount of manure generated; (3) the
capacity of the land application area, if any, to accommodate the facility’s manure; (4) the geography of
the area, including soil type and topography that might increase or decrease the likelihood that manure
will pollute waterways; (5) types of waste retention and treatment facilities on site; and (6) past
discharges of any kind and any action taken to address them. See generally Brief for U.S. EPA,
Waterkeeper Alliance, Inc. v. U.S. EPA, at 78 (“courts have recognized that EPA’s authority under
section 308 is broad, and is not limited to information regarding actual, known discharges, but also
extends to information reasonably necessary to identify and prevent porential discharges . . . as well as
(o assess compliance with the Act’s requirements™).

In summary, the Sccond Circuit dealt a blow to the agency’s well-intentioned and well-supported
program of requiring NPDES permits for all large CAFOs, but at the same time left EPA with
substantial residual authority 1o have such facilities apply for NPDES permits."® EPA should do so.
Alternatively, though less comprehensively, EPA should require any subset of large CAFOs particularly
likely to discharge in the future to apply. Lastly, EPA should at least require all large CAFOs to provide
information sufficient to allow the permitting authority to conclude whether the facility is a discharger
or a proposed discharger that would need a NPDES permit.

C. EPA Proposcs Not to Require CAFOs to Scck Permits Unless Facility Operators
Decide They Are Necessary, and Cites No Other Changed Circumstances Aside

from Waterkeeper to Justify the New Weak Permitting Approach.

EPA’s proposal reverses course completcly from its prior rule. Ifit is finalized, the rule would
allow CAFO operators to decide whether their situation poses enough ol a risk of getting caught having
a discharge to warrant the investment of time and resources in obtaining a NPDES permit. In other
words, it would return the regulatory framework with regard to permitting CAFOs to the same state it
was in when the agency concluded just a few years ago that it had been a failure and needed substantial
overhaul.

' Indeed, EPAs sclf-permitting approach in the proposal is difficult to reconcile with the Waterkeeper court’s invalidation of
the CAFO rule insofar as it failed to require sources to submit nutricnt management plans to the permitting authority to
ensure they satisly the regulalory requircments. See 399 F.3d at 498 (*“The Clean Warer Act demands regulation in fact, not
only in principle. Under the Act, permits authorizing the discharge of pollutants may issuc only where such permits ensure
that every discharge of pollutants will comply with all applicable effluent limitations and standards.™)

9
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EPA is explicit — the proposal, if finalized, would only *hold CAFO owners and operators (o the
same ‘duty to apply’ requirement as already exists for [other non-CAI'Q| point sources,” namely the
duty to apply only when the operators conclude that their CAI'Os will discharge or propose to discharge.
71 Fed. Reg. 37748. Tlowever. EPA does not suggest that this approach is justified by anything apart
from the court’s decision in Waterkeeper; to the contrary, the agency states that “EPA intends 1o make
only those changes necessary to address the court’s decision.” Id. Specifically, EPA does not claim that
new facts suggest that a prophylactic approach to permitting CAFOs is unjustified or unnecessary. that
CAFQs’ discharge patterns have become less intermittent and difticult to detect, or that other
requirements in the rule will make it more likely that CAFOs will reverse their historically low
permitling rates by complying with the permitting obligation as they had not done previously. Rather, at
least one discussion in the proposed rule points in the opposite direction — EPA estimates that there arc
approximalely 18,800 CAFOs in operation, and of the approximately 14,000 that the agency thinks nced
permits, only 8,500 have them.'” Id. at 37,774.

Morcover, the proposal is extraordinarily unhelpful insofar as it fails cven to identily those
situations that would render a facility a discharger or proposed discharger subject to the rule, opting
instead to list a number of circumstances in which discharges may be more likely, and to suggest that
certain sources “consider seeking permit coverage” when conditions indicate they will discharge:

For example, if the CAFO is in a (lood plain, subject to high annual precipitation, or
subject to lengthy rainy seasons. it is likely to have a discharge if the CAFO drains to a
water of the United States. Other factors likely 1o result in a discharge include runo(f
from open fced bunkers, ficld storage, or other stockpiles cxposed to precipitation;
lagoons that are not sufficiently pumped down for the upcoming winter scason; holding
of process wastewater for summer irrigation that precludes adequate capacity for chronic
rainfalls; and inadequate containment due to unavailability of land for manure, litter, or
process waslewater application due to timing constraints associated with, for example,
saturated ground or imminent rain. In addition, a discharge may occur from land
application due to improper maintenance or operation of manurc handling equipment that
may lead to spills, and application of manure, litter or process wastewater to land in such
a way that it does not qualify for the agricultural stormwater exemption. . . .

Id. at 37749. EPA makes matters worse by identifying four different scenarios in which CAFOs should
plainly seck permit coverage as -- at least — proposed dischargers, but saying instead that operators
should “consider” permitting. /d. (discussing facilities that have certain geographic features, that lack
sufficient manure containment, that land apply waste without following a nutrient management plan, and
that have had past uncorrected discharges).

7 We do not cite these statistics for their accuracy. Rather, we simply note that EPA’s own evidence indicates that thousands

10
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D. The Agency’s Proposal is Arbitrary and Capricious Becausc it Entirely Reverses
Coursc from 2003, Without Legal Compulsion to Do So, and Without Identifying
New Facts to Support the Reasonableness of the New Approach.

EPA’s approach to permitting CAFOs is a classic example of arbitrary and capricious
decisionmaking, because it is a complete reversal of its prior position without any reasoned basis for
doing so. EPA in 2003 devcloped a strong record supporting the need to bring CAFOs into the
permitting system, in light of their historic noncompliance, unique type of discharge, and significant
adverse impact on aquatic resources. Walerkeeper — the one and only reason that EPA cites {or revising
itsrule leaves in place several means by which EPA can accomplish much, il not all, of its original
permitiing approach, And the agency cites no new facts to consider a different approach today.

Case law cstablishes that EPA’s proposed actions arc arbitrary and capricious in these
circumstances. As the 1.S. Court of Appeals for the D.C. Circuit summarized:

Section 706(2)(A) of the APA requires agencies to, among other things, “consider the
relevant factors and draw a rational connection hetween the fucts found and the choice
made.” Missouri Public Serv. Comm'nv. FERC, 215 F.3d 1, 3 (D.C.Cir.2000) (citation
and quotation marks omitted). In particular, an agency acts arbitrarily and capriciously
when it abruptly departs {rom a position it previously held without satisfactorily
explaining its reason for doing so. “Indeed, where an agency departs from cstablished
precedent without a reasoned explanation, its decision will be vacated as arbitrary and
capricious.” ANR Pipeline Co. v. FERC, 71 F.3d 897. 901 (D.C.Cir.1995); see also
AT&T v, FCC, 974 F.2d 1351, 1355 (D.C.Cir.1992) ([aulting the FCC for failing to
cxplain why it “changed the original price cap rules” and concluding that the
Commission's “Reconsideration Order {s arbitrary and capricious [or want ol an adequate
cxplanation”). As the Supreme Court has put it, “an agency changing its course must
supply a reasoned analysis. . .. Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins.
Co.. 463 U.S. 29,57, 103 S.Ct. 2856, 77 L.Ed.2d 443 (1983) (citation omitted).

Wisconsin Valley Improvement v. FERC, 236 ¥.3d 738, 748 (D.C. Cir. 2001). Because EPA is now
proposing the opposite policy for permitting CAFOs than it previously pursued, because it does not
suggest that the real-world situation relating to CAFOs’ non-complying discharges has changed, becausc
the agency has said that the approach it now proposes has been ineffective in the past, and because EPA
was not compelled to take this approach by the Waterkeeper decision, its wholly inadequate explanation
[or the proposal is arbitrary and capricious. See County of Los Angeles v. Shalula, 192 F.3d 1005, 1022
(D.C. Cir. 1999): (** A long line of precedent has established that an ageney action is arbitrary when the
agency offer|[s] insufficient reasons for treating similar situations differently.” (citations omitted)), cert.
denied. 530 1).8. 1204 (2000).

E. EPA’s Proposal is Arbitrary and Capricious Because it Ignores Central Facts.

If an agency completely ignores a central fact in taking a regulatory action, that action is
arbitrary and capricious. U.S. v. F'V Alice Amanda, 987 F.2d 1078, 1085 (4th Cir. 1993) (“Agency
action is arbitrary and capricious if the agency relies on factors that Congress did not intend for it to
consider, entirely ignores important aspects of the problem, explains its decision in a manner contrary to
the evidence before it, or reaches a decision that is so implausible that it cannot be ascribed to a

11
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difference in view.” (emphasis added)); Natural Resources Defense Council, Inc. v. U.S. E.P.4., 790
F.2d 289, 305 (3d Cir. 1986) (*"I'he fact that the Agency has ‘cntirely failed to consider an important
aspect of the problem |and has] offered an explanation for its decision that runs counter to the evidence
before the agency” renders arbitrary and capricious its decision to change the measure of consistent
removal (0 whal is in recality a measure of average removal.” (citation omitted)). EPA has ignored at
least two central facts in the present rulemaking.

First, EPA has failed to consider the various ways in which the prior rule relied on the “duty to
apply” for large CAFOs, and how leaving the permitting decision to CAFO operators implicates these
other requirements. For example, under the 2003 rule, facilitics claiming only to have “agricultural
stormwater” discharges would still be subject to the NPDES permitting requirement, as would facilities
subject to zero-discharge c[Muent limitations. Such CAFOs would be responsible for appropriate
monitoring and recordkeeping (and, under Waterkeeper, for publicly-available nutrient management
plans), so that the source would remain accountable for its discharges. Without an obligation to sccure
permils, however, large CAFOs that claim not to discharge or to have only “agricultural stormwater”
discharges will {1y under the permitting radar without such confirmation (apart from spotty and difficult
cenforcement) of the validity of their claims.

Similarly, under EPA’s proposal facilitics that allegedly do not have regulated discharges
(CAFOs that claim not to discharge at all, that claim to have only “agricultural stormwater” discharges.
or that have supposedly zero discharge systems in place) would not be subject to permits through which
the permitting authority could impose water quality-bascd cffluent limitations (“WQBELs™). But
without the required check-in with the permitting authority that the “duty to apply™ provided, there will
now be no standardized opportunity for statc water quality officials to examine the impacts of the CAFO
on the receiving water body’s water quality standards in the context of a NPDES permit review.

Sceond, EPA’s proposal ignores the fact that putting permilting decisions in the hands of CAFO
operators will place undue pressure on state authorities to require permits themselves, conduct frequent
inspections of CAFOs to ensure that facilitics that discharge or propose (o do so are covered by permits,
or enforce violations of the Act after the fact, even though the evidence indicates that state permitting
authorities lack the resources and/or inclination to do so. See, e.g., Comments of the Environmental
Integrity Project, Iowa Citizens for Community Improvement and the lowa Chapter of Sierra Club (Aug.
29, 2006) (discussing state resources for CAFO enforcement); U.S. EPA Review of Ohio EPA’s
Programs. Excerpts from the Final Report (Feb. 13, 2003) (“’It is currently estimated that there are 144
facilitics in the State with greater than 1000 animal units. As of the end of calendar year 2002, Ohio had
inspected 88 animal feeding operations),”” available online at
http://www.epa.state.oh.us/di/USEPAReportSummary.himl (visited Aug. 13, 2006)'8; Gencral
Accounting Office, Livestock Agriculture: Increased EPA Oversight Will Improve Environmental
Program for Concentrated Animal Feeding Operations, at 3 (fan. 2003) (“EPA’s limited oversight of the
states has contributed to inadequate implementation by some authorized states. For example, our
surveys show that 11 authorized states with over 1,000 large animal feeding operations do not issue
discharge permits that contain all required elements. Three of these states have not issued any discharge
permits to their operations, thereby leaving these facilities and their wastes essentially unrcgulated by

" Exhibit 13,
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the CAFO program.™."” Nevertheless, EPA does not even analyze the effect that eliminating the
permitting requirement — and making CAFO compliance morc dependent on states’ alfirmative efforts —
will have on these limited state resources. See 71 Fed. Reg. at 37.774 (EPA impact analysis assumes
“full compliance” with NPDES permitting requirement for all dischargers or proposed dischargers).
Ignoring these elfects is arbitrary and capricious.

F. Recommendation: EPA Must Require NPDES Permits from All Large CAKOs
Based on a Presumption that Such Facilities Discharge. Thongh a Stronger
Approach is Needed, EPA Also Has Ample Authority to Require Pcrmits for
Several Kinds of Large CAFQs, and to Reguire Discharge Information from All
Large CAFOs.

As discussed above, EPA has the authority — and the [actual record — to presume that large
CAT'Os actually discharge. In light of the significant support EPA marshaled in 2003 to illustrate the
need for the “duty to apply,” EPA’s proposal to revert to a scheme that is entirely reliant on CAFO
operators is arbitrary and capricious without a new justification for doing so. No such justification is
present in the proposal.

Accordingly, EPA must presume that large CATOs actually discharge and reinstate the “duty to
apply”™ that it previously found to be needed to address CAFOs’ unique discharges and poor compliance
record. As an alternative — but onc we [ind to be distinctly less preferable than an across-the-board duty
to apply - EPA must at least require several kinds of CAFOs to apply for permits, those which are
particularly vulnerable to discharges, such that they should be considered either presumplive dischargers
or “proposed™ dischargers. Such operations include, but are not limited to:

e CAI'Os whose proximity to water bodies, soil types, geographic location (i.¢., location in a
floodplain), precipitation, and other factors make them more likely to discharge, including
predictable discharges via groundwater connections;

o Facilities not designed to contain process water, contaminated runoff, and other polluted
discharge under specilic conditions or with insufficient capacity 1o hold it for later application in

accordance with a proper nutrient management plan;

e CATIOs lacking an adequate nutrient management plan or which apply manure under
circumstances where it is morc likely to reach waters;

e Operations that have had a past discharge and not corrected the problem that caused it;

* Facilities designed only to contain a manure release in the event of a 25-year, 24-hour storm;
o CAFOs discharging manurc (o tiled drainage fields;

¢ Operations with exposed storage; and

o Vacilities with improperly maintained application equipment.

" Exhibit 14.
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Finally, although in our view it is a less preferable option to deal with the host of problems posed by
CAFOs, EPA must, at the very least, use its significant information-collecting authority to require
CATOs that do not scek NPDES permits to submit detailed facts about their operations, their plans to
manage manure, any discharges, and related information.

11. EPA’S INTERPRETATION OF THE AGRICULTURAL STORMWATER EXEMPTION
WOULD UNLAWFULLY ALLOW SELF REGULATION, DEPART FROM THE 2003
RULE, FAIL TO REQUIRE CAFOS TO OBTAIN PERMITS TO CLAIM THE
EXEMPTION, AND EXEMPT DISCHARGES FROM ADDITIONAL CONTROLS.

A. EPA’s Proposal Allows Unlawful Self-Regulation

EPA has made little attempt to resolve one of the key legal tensions stemming from the
Waterkeeper decision. The Sccond Circuit approved of EPA’s definition of agricultural stormwater, and
limited its authority to require CAFOs to apply for NPDES permit coverage. However, the court also
expressly disapproved of the provisions of EPA’s 2003 Rule that authorized a CAFO to make the
Jjurisdictional determination about whether its operations fell within the purview of the Clean Water Act.
Waterkeeper, 399 F.3d at 498. In rejecting these portions of EPA’s 2003 Rule, the Second Circuit
disapproved of EPA’s [ailure to require state agency review of CAFO NMPs, agreeing that this lack of
oversight created an “impermissible self-regulatory permitting scheme.” Id. At the core of the court’s
holding was its realization that, absent adequate review by a stale permitting agency, nothing prevented
CAFO operators from “*misunderstanding or tnisrepresenting’ the application rates they must adopt in
order 10 comply with state technical standards.” Waterkeeper at 502. EPA must reconcile this
disapproval of sell~permitting with its application of the agricultural stormwater definition. Obviously,
the court did not approve ol a system in which CAFO operators are given the latitude to make similar
misunderstandings or misrepresentations about whether their discharges are subject to Clean Water Act
permits or exempted from those requirements.

B. Large CAFOs Must Be Required to Obtain NPDES Permits in Order to Claim the
Agricultural Stormwater Exemption.

As recognized by the Second Circuit, agricultural stormwater discharges represent some, but not
all, possible discharges from a land application area. Waterkeeper, 399 I.3d at 508 (“...while the Rule
holds CAFOs liable for most land application area discharges, it prevents CAFOs from being held liable
for ‘precipitation related discharges’...”) For instance, tile drains which lower groundwater tables
beneath land application areas may convey precipitation related discharges of manure and wastewaler,
but may also convey these same pollutants during dry weather.* Other land-application area discharges
occur from cross-field ditch outlets, swales, and water control structures.

Determining whether a discharge is agricultural stormwater or not is also a determination as to
whether the discharge is subject to the Act’s point source controls, and is thus a jurisdictional decision

* See generally, Dinnes, Dana L., et al., Nitrogen A Strategies 10 Reduce Nitrate J.eaching in Tile-Drained
Midwestern Soils, Agron. 1. 94:153-171 (2002), attached at Exhibit 15; Cook, M.J. and J.L. Baker, Bacteria and Nutrient
Transport to Tile Lines Shortly after Application of Large Volumes of Liquid Swine Manure, Itansactions of the ASAE, Vol.
44(3): 495-503 (2001), attached at Exhibit 16.
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that is not properly left to the permitted CAF(). Unless a CAFO opcrator submits its “site specitic
nutrient management practices” to EPA or delegated state agency for review, it would enpage in the type
of jurisdictional determination rejected by both the Second Circuit in Waterkeeper and the Ninth Circuit
in Environmental Defense Center v. EPA, 344 F.3d 832, 856 (2003). As a result, EPA must requirc that
CAFQOs set [orth “site specific nutrient management practices” in a nutrient management plan that is
revicwed and approved by either EPA or the delegated state permitting agency in order for any
discharges from a CAFO’s land application area to be decemed agricultural stormwater.

The only way to ensure full compliance with Clean Water Act controls over these non-ecxempt
discharges is to require that Large CAI'Os obtain an NPDES permit to ensurc that they have fulfilled all
the requirements of both thec ELGs and an NMP based on state technical standards that eliminates all
non-exempt discharges. In this context, the NMP that identilics certain land application arca discharges
as exempt from further controls would he subject Lo review and approval hy the permitting agency and
subjcct to public inspection and comment.  Permitting authority review and approval of the NMP, in
addition to the imposition of the design, operation and tnaintcnance measures required by 40 C.F.R. §§
122.23 and 412.4, would ensure that a CAT'O operator has not mistakenly identified agricultural
stormwater discharges and has taken all necessary steps to ensure the “appropriate agricultural
utilization™ of manurc-derived nutrients. This review, and the implementation of all measures designed
to eliminate non-agricultural stormwatcr discharges, is necessary in order (o satisfy the holding of the
Sccond Circuit.

Through an NMP approved by the state permitting agency, EPA and the state can require
compliance with the state technical standards envisioned at 40 C.I.R. § 412.4(c) in order to identity
agricultural stortnwater discharges. Compliance with these state-developed technical standards is
necessary because they:

e Provide greater specificity regarding bufter/setback provisions and soil and manure testing;

e Specify requirement to establish P and N application rates that minimize phosphorus and
nitrogen transport from land application areas;

e May require the implementation of measures designed to ensure that water quality standards arc
not impaired.

It is not sufficient, as EPA proposcs here, to require only that Large CAFOs seeking to
characterize discharges from their land application areas as non-point agricultural stormwater to devclop
and demonstrate compliance with a Nutrient Management Plan that assures “appropriate agricultural
utilization™ of manurc nutricnts and which provides bascline removal of pathogens and other pollutants.
While such an NMP would nced to satisfy the specifications of 40 C.F.R § 122.42(¢)(1)(vi)-(ix), these
basic elements fail to take water quality protection into account. For example, while NRCS
Conservation Practice Standard 590, at least in its “national” form, purports to requirc water quality
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related planning and BMP implementation,?' it does not provide an opportunity for EPA or a state

agency to ensure that all CAFQ practices or control structures are adequate to protect water quality,z

3

EPA’s tolerance of CAFQO operator identification of agricultural stormwater is directly in
contrast to the position the Agency cstablished in the 2003 Final CAFO Rule. There, EPA overtly
maintained that the agricultural stormwater rule exempted only some of the discharges caused by or
expected from Large CAFQs, and that an NPDES permit was required for all other discharges. See
OMB Revised CAFO Rule with Red Line Strike Out, at 25-26. In developing this Proposed Rule. EPA
initially summarized the agricultural stormwater rule as serving “primarily to define which component
of the runoff at permitted facilitics qualified as agricultural stormwater.” Id. at 26-27. More
trenchantly, EPA claimed to find “no basis for defining ‘agricultural storm water’ at those facilities
dillerently from how it is defined for Large CAFOs that do seck permit coverage.” /d.

Unfortunately, OMB provided the basis EPA could not find. This language was deleted {rom the
proposal not on the basis of new facts or legal context requiring a departure from the Agency’s 2003
position, but because OMB demanded the change. /d. EPA’s acceptance of this change in Agency
position, dictated by an outside agency, is an unlawful delegation of EPA’s Clean Water Act rulemaking
authority to an agency not properly authorized by Congress to set Clean Water Acl regulations. See,
e.g.. Cuyahoga Valley R. Co. v. United Transportation Union, 474 U.S. 3, 7 (1985); Martinv. OSHRC,
499 U.S. 144, 132-3 (1991). The expansion of the agricultural stormwater rule announced in this
proposal is contrary to both the agency’s prior position and the information before it. To make matters
worse, OMB substantively interference with the Agency’s preferred policy. As a result, the expansion
of the current agricultural stormwater policy reflects pre-determined decision making rather than full
consideration of the information contained in the adminmistrative record, and as such it would not be
entitled to defercnce by a reviewing court. See, e.g., Davis v. Mineta, 302 F.3d 1104, 1112 (10th Cir.
2002).

C. EPA’s Proposal Represents An Unlawful Departure from Previous Agency Position
and Is Otherwise Arbitrary and Capricious.

EPA’s proposal retreats [rom its previously announced position that compliance with 40 C.F.R. §
412.4(c) is mandatory in order to claim the agricultural stormwater exemption, and thercfore is an illegal
departure from its 2003 Rule. In its [inal 2003 Rule, EPA stated that it “believed that the potential for
runoff and water quality impairments would be minimized where a CAFO implemented site-specific
NMP in conformance with 40 CFR 122.42(e)(1(vi)-(ix) and, [or Large CAFQs, the additional
management practices required in 40 CFR 412.4(c).” 71 Led. Reg. 37750 (2006). In this current
proposal, EFPA would only require compliance with the 40 C.F.R. § 122.42 standards in order to benefit
from the agricultural stormwater exemption from NPDES permitting requirements. 71 Fed. Reg. 37750.

?! See “Additional Criteria to Minimize Agricultural Non-point Source Pollution of Surface and Ground Water Resources,” at
4.

2 As a far less preferable, and minimally compliant alternative, EPA must emphatically restate its previously announced
position that the agricultural stormwater exemption is only available when Large CAFOs develop and implement an NMP
that complies with the requirements of both 40 CFR 122.42(e)( 1 (vi)-(ix) and with (he state technical standards required by 40
CFR 412.4(c). This NMP must also be submitted (o the permilting agency for review and approval in order to demonstrate
that full implementation of its provisions will ensure appropriate utilization of applied nutrients, and will eliminatc all non-
agricultural stormwater discharges from land application areas.
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T:PA’s retreat from its 2003 Rule position is an unwarranted departure [rom the position and
requirements that it espoused in the 2003 Rule. Without developing new facts justified in the
administrative record, such departures are arbitrary and capricious. See Motor Vehicle Mfrs. Ass’n. v.
State Farm Mutual Automobile Ins. Co., 463 U.S. 29, 42 (1983); Louisiana Pub. Service Comm. v.
FERC, 184 F.3d 892, 897 (D.C. Cir. 1999).

EPA’s apparent deviation {rom the position it announced in the 2003 Rule is an alteration to that
Rule that is not required by the Second Circuit’s deeision and remand. “Deviation from the court's
remand order in the subsequent administrative proceedings is itself legal crror, subject to reversal on
further judicial review.” Sullivan v. Hudson, 490 U.S. 877, 886 (U.S. 1989) (internal citations omitted);
see also Mefford v. Gardner, 383 F.2d 748, 758 (6th Cir. 1967) (it is the duty of the agency to comply
with the mandate of the court and to obey the directions therein without variation and without departing
Irom such direction...and if the cause is remanded for a specificd purpose. any proceedings inconsistent
therewith is error.).

D. Agricultural Stormwater Discharges Are Not Immune from All Clean Water Act or
State Law Controls.

EPA should also clarify that agricultural stormwater, once properly identified and controlled,
may be exempt from NPDES permitling requircments but is still subject to Clean Water Act and state
non-point source pollution control efforts and regulations. For example, agricultural non-point source
pollution, including that from CAFFOs, may be subject to TMDL load allocation and reduction programs.
Local TMDL provisions may require CAFQ operators to take additional measures to reducc loadings of
nutrients or other pollutants to affected surface walers. States retain the authority 1o use the TMDL
process, where appropriate, to address the impacts of pollutants carried to surface waters by agricultural
stormwater loadings. Stale responses, through the TMDI. process, may include requirements that
CAFOs adopt nutrient management planning, setbacks, buffers, and other best management practices.
This option, because of its entirely discretionary nature, must be viewed as a complement to, and not a
substitute for, the NPDES permit requirement outlined above.

III. THE PROPOSAL’S NMP SECTIONS MUST BE REVISED TO ENSURE CAFOS
DEVELOP ADEQUATE NMPS, ALL NMP REQUIREMENTS ARE ENFORCEABLE,
AND THE PUBLIC HAS SUFFICIENT OPPORTUNITIES TO PARTICIPATE IN
REVIEWING NMPS.

The Second Circuit found that EPA’s CAFO regulations created an “impermissible self-
regulatory regime” that failed to mect the requirements of the Clean Water Act because the CAFO rule:
(1) failed to require that the terms of CAFO nutrient management plans (“NMPs”) be included in
NPDES permits; (2) failed to require permitting agencies to review NMPs before issuing NPDES
permits; and (3) tailed to make the terms of NMPs publicly available for comment and a hearing before
issuing NPDES permits. Waterkeeper at 498, 502-03.

A, CAFO Permits Must Include All Requirements of NMPs.

Because the nutrient management plan represents an essential effluent limitation on discharges of
CAFO wastes, the permit must require a CAFQ to comply with every discharge reduction or prevention
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measure in its NMP and all of these measures must be enforceable botb by government agencies and
private citizens. However, EPA’s proposed rule does not ensure that all the requirements ina CAFO’s
NMP will be enforceable. Instead, IEPA explains in the preamble to the Proposed Revised Rule that “[i]t
would be up to the permitting authority’s discretion as to how to incorporate the terms of the NMP into
the permit.” It would be inconsistent with the Second Circuit’s decision in Warerkeeper and arbitrary.
capricious, and contrary to law [or EPA to not require all requirements in NMPs to be included in
NPDES permits for CAFOs.

In its Proposed Revised Rule, EPA creates a more specific meaning of the word “terms” than
was intended by the Second Circuit. The Second Circuit did not intend its reference to “terms” of the
NMP to restrict which elements of the NMP would be included in the permit as effluent limitations. If
the Second Circuit had intended to ascribe to the word “terms” a special meaning in the context of
elements of NPDES permit provisions, it would have articulated such a distinction, but it did not.

EPA’s proposal would divide NMPs into “permit application™ aspects, such as data and
caleulations, distinct [rom “terms,” which EPA claims are the product of applying technical standards to
the [acts, data and calculations, such as schedule of field land application rates. See 71 I'ed. Reg. 37753.

EPA’s interpretation of the permitling elements of typical nutrient management plans is too
narrow to ensure that all required elements of NMPs for purposes of effluent limitation under the Clean
Water Act are properly included as permit requirements. In addition to the specific EPA regulations
cited in the rule and land application rates, typical nutrient management plans must address a wide
variety of rules, evaluation guidance, process values, work practice requirements, and other elements
that encompass typical state technical standard requirements applicable to CAF() production area and
land application activities.

Nutrient management plans typically contain the following elements:

e Structural engineering requirements for production area buildings, equipment and waste storage.
Carrying out such requirements involves elements of design (involving both planning
requirements and bright line structural requirements), operation and maintenance (typically

involving plan compliance, work practices requirements, exertion of due diligence).

¢  Work practice and bright line compliance requirements for making land application decisions
related to nutrient budgets, weather conditions, and runoff avoidance.

e Graphs, diagrams. and maps of land application and production areas and decisions and work
practices based on such information.

e Application of bright line requirements [rom technical standards on soil testing, waste
management, BMPD structural element requirements, etc.

e Requirements for evaluation, processing and decision-making addressing certain data, including
soil testing, nutrient budgeting, field evaluation, etc.

EPA’s approach attempts to create an artificial distinction between “terms” as requirements and
data/calculations as “application” aspects without recognizing the multi-faceted responsibility regime
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and dutics of CAF'O opcerators under typical NMP conditions and jeopardizes accountability [unctions
carried out during NMP plan development and compliance with such plans.  Affording state permitting
authorities *....discretion as to how to incorporate the terms of an NMP that meet the regulatory
requirements....into a permit,” invites state pernitting authoritics to render certain process-related,
cvaluation, planning, work practice and bright line compliance aspects of typical NMPs not enforceahle.

For example, would a plan map showing the location of land application setback bullers be
regarded as “data™ or a “term™ of the NMP? Would soil test data showing very high phosphorus on a
field be considered “data™ in regard to a CAFO requirement to address an NRCS technical standard for
long term soil buildup of phosphorus, or would it be considered an clement of the actual decision |a
“term”] about the management decision implicit in the NMP addressing such a technical standard
requirement involving protocols for [ield division, soil sample collection and soil data conversion and
management? Would a nutrient budget concerning phosphorus inputs to a field be “data” that is used 1o
determine an ultimate “term™ of the NMP of a land spreading application rate, or would the nutrient
budget, itself be a “term” of the NMP that would be an enlorceable permit condition? Would a site
drawing in a NMP plan of a CAFO production arca data showing waste facilities and wasle treatment
units be “data” or a “lerm?”  Nothing in the proposed rule provides a clear guide on how to answer such
questions. EPA’s proposal to provide state penmnit writers discretionary authority to make widely
varying decisions beiween different jurisdictions as to what is a “term of the NMP” and what is not
invites regulators to undermine fundamental requirements in the elements and substance of required
nutrient management plans.

Furthermore, the extraction of what a permit authority might deem to be the “terms of the NMP”
from the NMP itself may be a significant time-consuming operation. Many NMP documents for large
lacilities in particular arc massive documents spanning scveral thousands of pages. Extraction of what a
permit authority decems 1o be “terms™ may involve significant work with a high potential for overlooking
required clements. Such extraction of “terms”™ is likely to be far more complicated than merely
mandating that all provisions of the NMP become a portion of the permit and are, in fact, enforceable, as
we recomimend.

Moreover, because the requirements of CAFOs™ NMPs must be included in their permits, the
records that CAFOs must maintain to document proper implementation of their NMPs must be
submitted to the permitting authority instead of being maintained on-site for five ycars. See draft NMP
template. Merely requiring the CAFO to make these records available to the permiiting authority upon
request does not ensure that citizens will have access to these records. Without access to these records,
the ability of citizens to enforce the terms of CAFO permits related to nutricnt management will be
severely limited. Making the annual report available to citizens will not cure this problem becausc the
annual report only contains summary information related to nutrient management and does not reveal
whether a CAFO is consistently following the nutrient application rates and other requirements in its
NMP and permit. At a minimum, EPA must require permitting authoritjes to obtain the records related
to implementation of nutrient management plans from CAFOs when requested by citizens.

B. Draft NMP Template

Nutrient Management Plan Templale versus Nutrient Management Plan Summary

EPA’s draft NMP template may scrve as a useful resource that condenses and summarizes the
most critical pieces of a full NMP, but under no circutnstances should it serve as a replaccmnent or
instructional guidance for the creation or public accessibility of a full, separate, and site specific NMP.
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The draft template does not give enough details about the farm and management to adequaltcly cvaluate
and intelligently comment on a proposed NMP and permit; however, it can serve as an outline summary
of a full and publicly available comprchensive NMP. As noted by EPA, a complcte NMP must contain
full descriptions of both the requirements applicable to the facility and the assumptions, data, and
calculations which provide the basis for those requirements.

The NMP snmmary provided through the template may offer an cffective way to encapsulate the
data contained within the full NMP, presenting the vital statistics of the facility. For citizens and
officials familiar with a specific facility’s management, layout, geology, etc., the summary NMP can
serve as an initial indicator of the effectiveness of the proposed NMP and the management of a facility.
For citizens and officials that arc not familiar with a particular facility, the summary NMP will only
provide the “vital statistics,” requiring that the full NMP be reviewed to ascertain if any mitigating
circumstances exist and whether the proposed NMP will be protective of water quality.

Comprehensive and Certified Nutrient Management Plans

States that require all NMPs to be written by certified nutrient management planner have multi-
day courses and provide in-depth training materials. Tn New York, for example, prospective planners
must (irst meet a set of pre-qualifications relating to their educational background and level of
experience and training. Prospective planners are then required to attend a thrce-day live course,
participate in online classes, pass two written exams, and submit two NMPs for review by a panel of
experts prior lo receiving state certification. Continuing education credits are required to maintain
certification. EPA’s draft NMP templatc simply cannot and should not be a substitute for this kind of
rigorous training, resources, and comprehensive nutrient management plan for a livestock (acility.

While EPA’s draft NMP template cannot serve as a template or a substitute for a comprehensive
NMP, changes and additions can be made to improve the functionality of the template as a NMP
summary.

1. General Information

EPA should reorganize the Draft NMP Template to address CAFOs with multiple production
arcas in different locations. The General Information scction of the NMP Template is poorly suited to
handling CAFOs with multiple production arcas in different locations. A better approach would be to
make the [irst information element in subsection A focus on the owner or operator of the overall CAFO
operation. The phone number of the owner/operator should be included and the address of the
owner/operator should be a valid mailing address.

EPA should add a section to subsection A to focus on the physical location of each production
area in the CAFO operation.  For each such production area, the physical address of the production area
and GIS coordinates should be provided. The NMP Template should require a site plan diagram
showing cach clement in each production area. Site plans should show, at @ minimum, animal housing
structures, outdoor animal exercise and containment areas, roof runoff water management, all waste
processing, treatment and storage facilities associated with the production area, silage bunkers. feed
storage, fertilizer storage facilities, roof runoff and segregated clean water management facilities,
ditches and conveyances, well heads, hydrologically sensitive and critical areas, a topographic map of
the site, including any steep slopes or highly erodible land, and all {catures for the manapement of silage
leachate, compost pad runoff, outdoor solid waste storage runoft and outdoor barnyard wastewater
processing, management and containment should be provided (including storage, filter strips, discharge
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location, etc), as well as a soils map for the facility. All features of the facility for animal waste transfer
should be depicted on the site plan. All tile risers, grate inlets and tile outlets associated with the
production arca should be shown on the site plan. This scction should also include a calendar schedule
for crops, indicate the 12 or 14 digit 1 lydrological Unit Code in which the production area is located, and
include a brief narrative about the facility’s management.

In subscction B, a line should be added to indicate the date by which state technical standards
indicate the next regularly scheduled review of the NMP should take place. As currently drafted,
subscction B.1 suggests that a single date might describe all features of when plan compliance will be
implemented, However, [or facilitics subject to operational and planning standards that have been in
placc for a long time under previous permits, the suggestion that a single date in the future when the plan
will be operational could be misleading. Operators must not be permitted, nor given the impression that
immediately effective best management practice implementation requirements may be put off until a
future date. The template should be altered to describe effective dates of immediately ctfective BMP
requirements and for structural elements for which perinit requiretnents allow a time delay for
compliance. Under no circumstances should the template provide CAIFOs with room (o argue that any
requircments it was previously required to comply with may be put off to an ultimate compliance datc in
the uture or that BMPs ellcctive upon permit coverage may be delayed. This section should also
include the name and contact information for the person who wrote the NMP, the date that the NMP was
drafted, and the namc, title, and contact information for the person who approved the NMP.

Subsection C should indicate how many animals and the numbers of each are housed at each
production area as of a certain date. This subsection should also summarizc the animal types and
numbers for the entirc CAFQ operation across all production arcas.

Either as part of the general information section or a new major scction, the NMP Template
should set forth the elements of cmergency response provisions applicable to both production arca
operations, animal waste transfer operations, and land spreading operations. Emergency response NMP
provisions should include the (ollowing clements which should be attached to the primary NMP
template form:

e The first and sccond primarily responsible CATFO officials who should be on call on a
continuous basis for emergency response and coordination, including oftice and cell
phone numbers.

¢ Business hour and night/weekend emergency phone numbers {or the following officials:

= Regional district office of the state environmental protection water pollution/water
resource protection oftficials.

< Local law enforcement

o Office of any potentially affected downstream municipal and/or private public water
supply agencics with surface water intakes that may be affected by a CAFO facility spill.

e Listing of operational heavy equipment and spill control countermeasures available and

maintained for any response aclivity at a production area, and outside resources
previously identified for site spill control response measures.
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e CATO site NMP emergency policies and direction to CAFO production area employees,
including policies to mitigate and control spills and the need to promptly report and
excrcise spill control countermeasures.

2. Storage

The NMP Template should be amended to include a definition of “process wastewater.”
Silage leachate should be added to the list of production arca wastes for management. The NMP
‘Template should be revised to include “manure™ managed as solids, including all entrained bedding,
feed rejects, spoiled feed and other production area solid wastes destined for land-spreading, composting
or similar management. ‘The NMP Template should identify veterinary wastes as a scparated waste
stream for management apart [rom other production area wastes.

A “year” should be identitied as a “crop year” and detined to begin after harvest in the fall.
The NMP Template should provide a spreadsheet template showing expected waste gencration, net
precipitation and transfers to land disposal for each month of the year as a projection for the next crop
year (o allow planning to cnsure that solid and liquid storage facility capacity will not be exceeded. Line
S should be changed to “maximum storage period.”

The NMP Template should list and embrace proper best management practices for storage of
artificial [ertilizers.

Subsection B should be renamed “Waste Storage and Management Units.” The spreadsheet on
the waste storagc units should be expanded to include column listings of the groundwater protection and
storage management design standard to which the storage unit complies, whether (yes/no) an
engineering report signed by a certified professional engineer exists Lhat the storage [acility complics
with applicable state requirements for containment design and groundwater protection, the date of that
certification and the identity of the design standard to which the waste storage unit complics, This
section should also indicate the age of the waste storage structure(s). whether the waste storage
structure(s) arc lined and with what, whether the waste storage structure(s) arc located in the floodplain.
Line 3 should be clarificd to reflect that the capacity should not include treeboard; the amount of
frecboard [or each structure/facility should be indicated.

Each waste storage and management unit listing should indicate the relationship between its
storage capacity and the particular production arca to which it is related. Each such listing should
indicate all engineercd features incorporated in the design for waste transfer, if any. Each listing should
indicate whether there are permancnt or temporary facilitics in place for waste agitation (o cntrain solids
in stored production arca wastewater. [ach wasle storage and managemeut unit listing should indicate
the total outdoor rainfall runoff catchment area in acres, if any, for which the storage unit receives runoff
precipitation, process wastewater from outdoor animal waste confinement areas, silage bunkers, roofl’
runoff, ofl-site drainage and other sources of runoff which is destined to flow to a waste storage unit.

The waste characterization provisions ol Part IV of the NMP Template should be moved from
that section and placed in a new section under the Part IT Waste Management and Storage subsection.
For cach waste stream and waste storage unit, a waste charactcrization spreadshect in the NMP template
should have the following columns as information clements: the predicted annual crop year volume of
waste cxpected from that storage unit and the date of the last waste characterization analytical results
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and the findings for TKN as N, Ammonia as N, phosphorus as P>0s, potassium, pereent solids, whether
any liquid waste analyzcd was from agitated storape or non-agitated storage and the date by which such
waste characlerization will be periodically re-performed under an aceeptable frequency under federal
and state requirements.  TKN, ammonia, P>0s and K should be reported on a lbs per Kgal basis lor
Jiquid and |bs per ton basis for solids.

The NMP Template should contain a seetion indicating what odor control measures and BMPs
are employed to control wastc storage and management unit odor emissions, including practices on
covers, biofilter controls of covered facilitics and targeted pH management, including pH monitoring
Irequency and practices (o ensure minimum pH conditions in storage liquid wastes.

3. Site Specific Conservation Practices

The list of BMPs in subscction A is not comprehensive, The list should also include: waste
treatment (echnologies (and specily what kind of treatment, i.e., anacrobic digestion), streambank
stabilization, wooded buffers, pcrmancnt vegetation on erodible cropland, permancnt vegetation on
critically croding arcas, reforestation of crop and pasture land, sidedress application of nitrogen for corn,
late winter split application ol nitrogen on small grains, cover crops, maintenance of crop residue, mulch
application, protective berms, physical soil infiltration and moisture capacity detennination,
sedimentation collection basin, crop rotation, surface water monitoring, ground water monitoring, tile
watcer monitoring, and waste application setback from residential drinking water well heads, cte..

The questions listed at Subsections B.3 and B.4 should emphasize that any discussion in
response to the questions should feature field-section specificity.

Considerably more detail should be provided in field maps that arc requested for attachment in
this subscction; the NMP Template instructions as to ficld maps should include the [ollowing clemnents
in addition to those indicated at C.1. Ficld maps should show all of the following features in one or
more sets of specifically annotated ficld/ficld-scction maps:

e Each field and ficld-section should be identified and marked on the map.

o All ficld and ficld-section descriptors should track those descriptors used to report soil
(cst information, crops grown, harvest amounts, wasle applications, etc., with a consistent
system of field and field-section descriptors.

o All field maps should be identified with the Crop Year when they were prepared.

e All bluc line permanent and temporary streams, wetlands. lakes and ponds should be
marked.

o All roadside ditches, field ditches and other open field runoff conveyances should be
marked, including the direction of flow and the connection such runolT conveyances have
with blue linc streams, wetlands, lakes and ponds.

e All field concentrated flow lines should be marked, together with any of downgradicnt
water (caturcs which would carry such flow to waters of the 1.8,
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¢ All hydrologically critical areas and sensitive areas should be marked.

o All wellheads — residential, commercial and agricultural — should be marked on the
required maps.

¢ All maps should indicate the county and township sections where the tields are located.

o All field maps should indicate the watershed and watershed boundarics in relation to
fields/field-sections.

o All field-specific BMP areas should be marked on field/field-section maps.
¢ All high erosion risk fields should be indicated on maps.

» Where traveling irrigation equipment for waste applications is used. all design irrigation
cenler lines should be marked and additional sub-maps should show the bands of’
application and overlap areas.

« All open field tile inlets, tile risers, grate inlcts, junction boxes and tile outlets should be
marked on required maps. “The relationship between different tile system [catures should
be madc clear with a consistent pattern of tile system descriptors. Where tile inlets and
collection systems appear on onc map and the discharge is on another map, the
relationship between common tile system clements should be annotated on cach map.

The NMP Template should require owner-operator assessment and knowledge of field-specific
surface water quality watershed concerns and groundwater quality issues in locations where land
application of animal waste takes place. The NMP Template should be amended to indicate whether
direct arcawide or downstream watersheds do not meet water quality standards. The speeific pollutant-
related impairments should be listed, including excessive nutrients, sedimnentation/turbidity,
unacceptably low dissolved oxygen, excessive pathogens, cte. The NMP Template should show how
fleld-specific conservation practices and land application restrictions will be used to address such
walcrshed problems. For example, the NMP Template should consider phosphorus planning for all land
application in watersheds showing impairments from excessive phosphorus nutrients. Similarly, where
clevated nitrate concentrations oceur in groundwaler, the owner/operator should show in the NMP where
restrictions on the amount and timing of nitrogen and other practices (such as cover crops) will be used
to prevent additional degradation of groundwater quality.

4. Manure, Litter, Process Wastewater and Soil Testing

Subscction A.3 is not clear or flexible enough to ensure that consistent terminology is used for
nutrient planning. Soil test phosphorus will virtually never be in the form of P,Os, but fertilizer and
animal waste phosphorus will frequently reflect this form. As a result, trying to answer on the form of
phosphorus across both soil tests and waste/fertilizer phosphorus content will be confusing.

As for nitrogen, the nutrient plan should always be clear that amounts of waste and [ertilizer
applied should reflect the total physically applied in the form spread and not on a “plant available™ basis.
It is important to consistently educate the agricultural sector on the magnitude of ammonia losses from
application of animal wastes when such materials are surface applied and not immediately incorporated.

24



107

Maintenance of traditional “plant-available” approaches to ignoring ammonia agricultural process losses
in reporting on waste applications should end for regulated CAFO operations.

Subsection B.2 and V-B.3 dealing with land application cquipment Icaks and spreading rate
calibration should be moved to the Land Application Section. subsection V. EPA should revise the
NMP Template to require the owner or operator to specifically name the type of soil test used (for
example: Morgan, Mchlich III, Bray) and the name of the laboratory utilized (or each soil test.  If any
soil test conversion systems are used (for example, converting Mehlich III values to Morgan
cquivalents), all soil chemistry analytical results used 1o make the conversions should also be disclosed
in the NMP template along with the original test and the converted soil test result. For example, for
converting Mehlich 111 results to Morgan cquivalents, results for the original Mehlich 111 analyte is
needed along with pH, calcium, magnesium and aluminum. At a minimum, the NMP should contain
phosphorus soil test results on cach field.

The NMP template should also requirc submittal of USDA soil survey maps [or all ficlds
showing soil descriptors. Information submitted with the NMP on soils should enablc the reader to
determine the flooding frequency, the drainage class of soils, the hydrological soil classification and any
other soil management coding commonly in use in the state where the CAFO facility is located.

Tf a soil test fertilizer rate recommendation has been provided with the soil testing result and the
ownet/operator is relying on that recommendation [or planning purposes, such recommendation should
be provided for cach field for which soil testing was conducted.

The NMP template should include an attachment of all ficld/field-scction soil information with
both Factor A from the RUSLE calculation for erosion losses and any factors listed and used to
determine Factor A for expected soil losses per acre-year, Factor A information should indicate
whether it is a single year calculation or a multi-year average rate.

The NMP Template soils scction should indicate the crop rotation sequence for cach field-
ficld/seetion. If cover crops, residne and other methods are required to reach a tolerahle soil erosion
rate, such conscrvation practices should be listed for each ficld/ficld-section. NMP templates should
further provide for accountability reporting on any such erosion control field practices. Frosion control
on [ields is an cssential part of reducing particle-hound transport of phosphorus.

Fach NMP should have a policy that addresses long term buildup of phosphorus in soils from
animal waste applications. For example, for soils testing very high in phosphorus or beyond the
recommended soil test phosphorus threshold, the NMP Template should indicate policies to restrict or
ccasc application of both phosphorus-bearing animal waste and phosphorus-containing fertilizers.

5. Land Application and Application Rate Worksheets

The title of this scction should be changed to “l.and Application and Nutricnt Management.™
The information in the NMP Template at this section is insufticicnt to ensure that the plan mects BMP
requirements and (o allow enlorcement of Plan requirements. [or cach of the nutrient transport risk
determination methods, the NMP Template should require that field/field-section specific information be
provided. In the case of Phosphorus Index risk determination, for example, supporting attachments to
the NMP Template should show the P Index determination for each field/lield-section and for each
segment of the ycar in which wastes arc planned for application. Such supporting schedules should
show all factors on which a state-specific P Index determination was made, including such [actors as the
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soil test P, distance Lo walcrcourses, soil drainage class and any other factor used in a state-specific P
Index determination process. The entire process of determining the P or N index should be transparent
from the ficld/ficld-section specific schedules provided as part of the NMP Template. The NMP
Template language should make clear that nutrient transport risk must be a pre-land application
determination made at the beginning of the Crop Year. Any underlying P2Os of N application rates used
for I’ and N index determination should be clearly visible in the field/ficld-section specific schedules
(actual application rates must always be less than or equal to the rates of application planned in the P
and N index determinations).

Where risk determination for P and N indexcs depend on knowledge of the time of year of
application in state-devcloped indexing schemes, the spreadsheet at subsection B.5 should be carried out
as planned on a field by field basis rather than on a whole CAFO land application basis.

EPA should revise the NMP Template (o include a statement of all plans and policies the
operator will carry out (and will comply with) relating to ficld condition assessment immediately before
application. Such policies would include such matlers as:

o Assessment of past weather and soil moisture/soil saturation conditions immediately prior
to land application:

e Review ol expected precipitation conditions in the next 72 hours after the expected time
of land application;

e Assessment of whether field tiles arc presently discharging runoft during expectled land
application times;

o Soil assessment to avoid application on drought-cracked. desiccated soils which would
allow immediate macropore transport to field tiles or transport of nutrients and pathogens
below the root zone;

e Review of prohibition and/or regulation on winter spreading risk for a particular field
and/or potential from melt-water transport of frozen animal waste during spring melt
conditions:

e Assessment of whether field conditions will allow immediate or ncar immediate plowing
for incorporation of surface applied waste: and

e Determination of the likelihood for problematic transport if surlace applicd waste is not
incorporated and evaluation of nitrogen losscs and phosphorus buildup consequences of
such practices.

In subsection B.4, the “nutrient basis” column should be amended o add the descriptors NI and
PIto N and P that are already there. NI and PT would be descriptors to describe application rates that are
restricted to less than what would be allowed under nutrient planning because of N index and P index
assumptions showing excessive and/or impermissible nutrient transport risk.

EPA should revise subsection B.4 to include the P Index. the N index, the P application rate
assumed in calculating the P Index and the N application rate assumed in calculating the N index.
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Where the P application and N application rates associated with P and N index calculation are less than
the P and N rates from nutrient planning, the plan nust show a more stringently limited allowed
spreading rate.

Section V should also include a whole CAFO summary on total projected N losses and excessive
P application for each Crop Year, on both an aggregate mass total and an average mass per acre basis.
Lotal whole CAFO N losses would be shown as tons of N lost based on the sum of all N losses assumed
from the ficld specific spreadsheet in the attached worksheet. Excessive P applications would similarly
he derived as a total from all of the fields for which excessive P was applied during nitrogen planning in
the land application rate worksheet.

Such a section is essential for the owner/operator to understand the consequences of their
traditional animal waste disposal practices in the [orm of agricultural process loss nitrogen and non-
agronomic excessive phosphorus waste disposal practices. CAFOs that surface apply animal waste
without immediate incorporation can lose on the order of 50% of their applied nitrogen (o atmospheric
losses. This contributes to serious PM 2.5 and odor air pollution problems while increasing the amounts
of excessively applied phosphorus to fields during nitrogen planning. CAFOs that purchase and use
additional ammonia and other nitrogen fertilizers can benefit from the knowledge that such spreading
practices will cost them considerable funds for replacing nitrogen losses to the atmospherc or to
spreading during non-growing season and potential groundwater nitrogen pollution,

Requirements for documentation in subsection D.1 should also indicate whether applications
were restricted to an amount less than would be applied ona P or N planning basis because of
limitations from assumptions for N and P Index determination.

Requirements for documentation under subsection 1.3 should include the following additional
elements:

o The specific waste source applied (i.e. litter, solid animal waste, process wastewater,
silage)

o The number of tons of applicd wastes managed as solids and the number of kgals applied
for wastes managed as liquids.

e The area of the field application in acres and the field-section to which it was applicd, il
the application was madc only to a portion of a field.

» The total amount of nitrogen (on a TKN basis) and phosphorus (in cquivalents ol P20s)
applied should indicate clearly that this is on a physical applied basis — divorced (rom any
loss or plant availability assumptions.

s Whether surface applied waste was incorporated and the date and method of any such
incorporation.

Requirements [or documentation under subsection D.5 should include assurance of periodic
calibration of all waste spreading cquipment according to NRCS Agricultural Waste Management Field
Handbook methods.
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Land Application Rate Worksheet

Worksheet section W(1)-A indicates that the crop nitrogen and phosphorus needs should be
written and the yield goal be determined, but nothing in the spreadsheet shown shows how the
relationship between yicld goal and the N and P needs will be determined or otherwise describes the
method of arriving at N and P nceds. EPA should revise the NMP Template to ensure that a reviewer
will see the basis of the relationship between yicld goal and N/P needs, if any, and the additional basis
for determining N/P needs upon a verifiable and justified method.

I[N and P are determined on the basis of cropping removal rates of N and P, then this should be
indicated in an additional “basis™ spreadshect column. If another basis is used, such as a soil test
recommendation or Land Grant university reccommended rate is used, this basis should be indicated.

Section W(II)-B indicates the method used to estimate realistic yicld goals and W(II)-C discusses
P and N “utilization™ data. These sections should not allow the owner/operator to introduce the concept
of “plant available” discounts and percentage reductions at this stage in the planning. All agricultural N
and P process loss should be transparcntly stated in the planning process and based on well recognized
and accepted technical approaches.

The spreadsheet at (W)III on summary ficld information is not sufficiently specific and detailed
1o allow transparent review of the basis and assumptions for RUSLE2 Factor A soil loss and the P index.
This spreadshect should be expanded and potentially separated into three spreadshects — one for soil loss
determination, another for P index determination and a final onc for N index determination. [ach
spreadsheet should contain all input data and assnmptions to transparently justify the final result
indicated for soil loss, P index and N index, according to state specific determination methods. The soil
loss should indicate whether the calculation is for a single year or an average across the entire soil
rotation. Alternatively, both maximum loss in any given year as well as the rotation average should be
reported.

The P Index determination should also transparently indicate whether it is a worst case
calculation based on the most adverse spreading practices taking place at the times of the year of
greatest risk or whether it is an integrated annual risk determination with assuniptions about spreading at
certain scheduled times of the crop vear. If it is the latter, the assumptions should be transparently stated
in additional spreadsheet columns.

EPA should revise subsection IV of the land application rate worksheet to proscribe planning
based on soil tests carried out in Lthe smallest division ol a field (a field-section). EPA should also revise
the form to add the amount of acres for a field or field-section. Subsection B for nitrogen should be
amended 10 add an additional sprcadsheet for manure residual and legume residual determination. The
residual N columns should cither be expanded to include an additional column for process wastcwater or
it should be made clear that “manure” includes process wastewater that contains nitrogen.

The spreadsheet at subsection C addresses crop phosphorus needs. This spreadshect should have
an additional heading to show whether underlying columns contain phosphorus as P or as P,Qs. Column
4 shows a heading of “plant availablc soil P.” Additional column should be added showing any
assumptions made lo convert or transform previously shown soil test P results with discounts or
phosphorus utilization efficiencics in order to derive “plant available soil P.” In certain states, crop P
needs depend solely on soil test P and the “plant available soil P” column should be eliminated (rom
further consideration in such phosphorus planning.
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In the N recommendation subsection, subsection D, column 4 should be carried over from
column 6 of spreadsheet B and that column 2 is the sum of column 3 and column 4. An additional
column should be added to the subsection D spreadsheet explaining the basis of the nitrogen loss
column. An additional column should be added for pre-sidedress nitrogen soil testing results on a
Ib/acres basis and such results should be integrated into nitrogen planning.  The heading ol column 5
should clearly indicate that this should be TKN and not just N. Columns 6 and 7 should be expanded to
2 additional columns to increase clarity by separating animal waste managed as solids and measured by
tons from animal waste managed as liquids or slurries and measured by gallons or kgals. EPA should
also add two columns to subsection D showing:

o The expected crop removal rate of P,Os from expected cropping under Nitrogen
planning; and

o The actual rate of P,Os application for the crop year implicit in applying nitrogen from
animal waste at the gallon/tonnage rates under Nitrogen planning in the spreadsheet at
subsection D and at the expected, indicated rates of nitrogen losses from animal waste
and process wastewater application techniques.

The difference between the two. being the total rate of excess P,Osapplied under nitrogen
planning and N loss assumptions for nitrogen planned [ields.

For the phosphorus spreadsheet at subsection 15, Columns 4 and 5 should be expanded to 2
additional columns to increase clarity by separating animal waste managed as solids and measured by
tons [rom animal waste managed as liquids or slutries and measured by gallons or kgals.

6. Mortalities

For sites using composting or burial of mortalities, the NMP Template should show a site plan
for such activities including provisions to ensure that leachate and runoft from such operations does not
reach surface waters, Where leachate [rom such operations is collected for later land application, such a
waste stream should be analyzed for nutrient content and for integration into the nutrient budgeting.
The NMP Template should contain a reference to any applicable state law and/or state technical
standard requirements in the management of mortality disposal by burial or composting. A line should
be added at line 2 to identify the rendering facility used and the name of any separate transportation
company used to remove carcasses from the livestock facility to the rendering facility.

7. Diversion of Clean Water

Both the site plan and the Section VII narrative should address the total catchment arca of
outdoor exercise areas, calf hutch areas, open barnyards, other areas where animals are kept and silage
bunkers, which are subject 1o cither direct or indircct flow from precipitation, roof water, adjacent lot
runotl, etc. Calchment arca should be depicted using both a site plan marking borders of the catchment
area and a numerical total of the total catchment area. For existing sources, for each outdoor catchment
area where precipitation is directly or indirectly allowed for co-mingling with deposited animal waste
and/or silage leachate, the NMP Template should show the total amount of expected stormwater for a
25-year, 24-hour storm and the mcthods and the physical equipment, structures and conveyances by
which such contaminated stormwater will be managed, treated, collected for discharge, discharged after
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treatment, cte.  For filter strips that discharge to surface waters, such discharge points should be clearly
identified. The NMP Template should indicate whether all filter strips comply with state technical
standard design elements and operational requirements.

The NMP Template site plan map and map o all catchment arcas should show the relationship
between the catchment arca and any [eatures of surface streains, ditches or other conveyances that have
a potential to allow runol{ to escape to waters of the United States.

C. Changes to CAFOs’ Nutrient Management Plans

The proposal’s scope of “substantial” changes is too narrow because it does not speak to the
potential of pollutant runoff in pollutant-specitic form. See 40 C.F.R. § 122.42(c)(5)(iv). A
“substantial” change mnst also be considered a change that results in increased off-site loading to waters
of the United States or hydrologically connected groundwater in the form of increased nutrients,
ammonia, TKN, biological oxygen demand (5-day), total suspended solids, pathogens and other CAFO
pollutants.

New usc of filter strips with discharges to surface waters for process wastewater generated at the
site, use of wetlands as treatment and/or use of underground tile fields for disposal of wastewater should
be considered a substantial change that requires both permit authority and public review.

All NMPs should provide [or planned increases in the number of animals during a 5 year
individual permit, NOI, or Certificate of Coverage term. An NMP that contemplates a [uture increase in
the number of animals must provide for a quantitative review of the consequences of such an increase
and the conscquences for both long-term and peak waste storage capability, compliance with discharge
limitations at production arcas and conscquences for land application areas.

Any increase greater than a permit-term-cumulative 5% above animal population limits
previously articulated in the NMP at the time of NMP approval should be considered a substantial
change that must be subject to prior review by the permit granting authority and public review and
subsequent approval.

Construction of new/expanded animal housing units, outdoor animal exercise arcas and outdoor
barnyards, waste storage, treatment and management units all should be deemed substantial changes that
require both permitting agency and public review.

EPA’s optimism about the degree to which the permit and NMP can be written 1o anticipate
[uture management scenarios is probably unrealistic given the widely varying management conditions
implicit in animal agriculture and related soil/crop systems. Considerable variability would be expected
in a typical 5-ycar permit or certificate of coverage term. In addition, writing a NMP that encompasses
future management scenarios would be problematic because neither the public, nor the permitting
authority would know what practices any particular CAFO is implementing at a given time, making
cnforcement difficult. If EPA disagrees and includes this option in its revised rule, the CAFO must be
required to document which alternative practices it is using from the “menu” of combinations in its
NMP and the CAT'O must be required to submit documentation to the permitting authority of which
practices that it is implementing each time it switches practices, These additional provisions would
assist the permitting authority and the public with knowing what practices a CAFO is implementing and
also provide documentation that would make enforcement possible.
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EPA’s proposcd list of “substantial” changes requiring both permit granting authority and public
notice/public review fails to list soil-Phosphorus buildup beyond certain thresholds that would mandate
changes in both animal waste land application rates and determination of phosphorus agronomic rates.
See proposed 40 C.F.R. § 122.42(c)(5)(iv). Many states will have technical standards requiring
alteration of phosphorus management and changes in determination of agronomic rates under the
condition of excessive/very high soil test phosphorus.

EPA must ensure that the Clean Water Act NPDLES permit shield does not provide CAFOs with
authority to continue high rates of animal waste phosphorus application to lands that have crossed a state
technical standard soil test phosphorus threshold. The oceurrence of field-section soil tests crossing
such threshold must he deemed as an event triggering one of two outcomes:

o The applicant must be required to amend its permit to include land application rates that are
lower and in compliance with any state technical standard requirements governing high soil test
phosphorus land application management.

e The Applicant must alter land application rates and generate new NMP provisions for land
application commensurate with the changed field-scction soil test phosphorus management
requirements thar are already articulated in the permit, either as a policy or as contingent nutrient
budgets and land application limitations.

CAFOs must not be allowed to claim that existing land application rates for phosphorus that are
part of an existing permit/NMP authorize the facility to continuc applying at previous rates and still he
in compliance with the permit after a soil test phosphorus threshold sentinel event has taken place
indicating that soil phosphorus management must change.

FPA’s proposed list of “substantial” changed conditions at 40 C.F.R. § 122.42(c)}(5)(iv), as well
as all individual CATFO permit, NOI, Certilicate of Coverage “re-opener’” language, should take notice
of all watershed impaired water quality status changes (on the CWA Section 303(d) list) involving
numerical and narrative nuirient, total suspended solids, ammonia, nitrate/nitrite, minimum dissolved
oxygen and pathogen water quality standard violations, as well as narrative standard impaired status
from a failure o maintain a balance population ol aquatic flora and fauna or a failure of existing water
quality to support valid in-stream uses of a particular strcam seginent or body of water.

In addition, if evidence has emerged from any party that a CATFO operation has caused
impermissible water quality degradation of existing waler quality or that continued operation of the
facility jeopardizes outstanding national resource waters, such a condition should also be considered a
substantial changed condition and grounds for permit/certificate of cover re-opener provisions.

D. Procedures for Public Participation Prior to Permit Coverage

The CWA requires EPA and state permitting authoritics to provide the public with notice, an
opportunity to comment, and to a hearing on CAFO nutricnt management plans. 33 U.S.C. §§ 1342(a),
1342(b)(3), 1342(j); Waterkeeper at 503. We support providing the public with opportunities to
participate in reviewing and commenting on nutrient management plans for CATOs that would be
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regulated by either a general or individual permit. All such public notice procedures should be required
in regulations for binding state program clement approval, Iowever, as we articulated above, whether
particular clements in any CAFO’s NMP should be a term of its NPDES permit is not a question that
should he decided on an ad hoc hasis. Rather, all clements of a CAFO’s NMP must be included in its
NPDES permit.  In addition, the revised rule should include a provision that defines all NMP elements
that relate to BMPs and recordkeeping/reporting to ensure compliance with such BMPs as “effluent
data,” which is public information pursuant to CWA § 308(b).

Mandatory public notice and public information requircments for individual CAFO permits,
Certificates of Coverage and permit/certificate amendments in both existing and the proposed
regulations are not sulficicent to ensure and encourage public participation, which is a principle goal of
the Clean Water Act. EPA should amend its federal permit program clements and regulations for
minimum state program clements to require the following additional measures of public noticing of draft
CAFQ individual permit and general permit Notices of Intent (“NOI”) or Certificates of Coverage:

Applicants must be placed under a burden of certifying, as part of an administratively complete
application, that they have carried out the following public notice and information measures:

. Applicants must certify that they have notified all entities shown below that they have
applied for an individual CAFQ permit, NOI or Certificate of Coverage under a general
permit or permit/certificate amendment to the entities listed below;

. Applicants must be required to place a sign visible to the public from a public road at or
near the entrance to property at cach location where a production arca will be located that
notifies the public that a complete application has been submitted to the permitting
authority;?*

. Applicants must be required to place a complete copy of the draft individual CAFO
permit. NOI or Certificate of Coverage, permit/certilicate amendment, the application for
the permit/certificate and the required nutrient management plan ¢ither in the nearest
public library or nearest township or municipal government office at the time of the
public notice. The revised rule must require all puhlic notices to indicate the presence of
these materials at such locations.

. Applicants should be required to show that they have transmitted a copy of the official
public notice with the pending public comment period deadline indicated not later than 2

days after publication of the state public notice to all of the following entities:

o Property owners adjacent to both production arcas and land application arcas;

% Signs should be similar in format to the following;
http://info.sos state x. us/pls/pubireadiacSext. TacPage?s!-R&app—9&
=30&pt=: 1 &chr39&r-604. See Exhibit 17.

ep_tloc&p ploc—&pe-|&p tac-&ti

