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ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

THURSDAY, MAY 20, 2010

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:33 p.m., in room
2141, Rayburn House Office Building, the Honorable Steve Cohen
(Chairman of the Subcommittee) presiding.

Present: Representatives Cohen, Conyers, Delahunt, Johnson,
Franks, Smith, Coble, and King.

Staff present: (Majority) Carol Chodroff, Counsel; Michone John-
son, Subcommittee Chief Counsel; Susan Jensen, Counsel; Reuben
Goetzl, Staff Assistant; and Daniel Flores, Minority Counsel.

Mr. COHEN. And the red coats are here, as I earlier announced.
The red coats are coming. This hearing of the Committee on the
Judiciary, Subcommittee on Commercial Administrative Law and
place of the redcoats will now come to order. Without objection, the
Chair will be authorized to declare a recess of the hearing. I recog-
nize myself for a short statement.

Exactly 6 years ago today, Justice Breyer and Justice Scalia tes-
tified before the Subcommittee on reauthorizing ACUS, the Admin-
istrative Conference of the United States, and thus I would like to
welcome you both back, along with the newly appointed chair of
ACUS and our other prominent witnesses.

ACUS is an agency of the United States Federal Government
charged with making recommendations for the improvement of ad-
ministrative agencies and their procedures, particularly with re-
spect to efficiency and fairness in the rulemaking process. It is con-
sidered both an independent agency and a Federal advisory com-
mittee and develops recommendations for improving the fairness
and effectiveness of rulemaking, education, licensing, investigative
and other functions by which Federal agencies administer govern-
ment programs.

Over the course of its 28-year history, ACUS has issued more
than 200 recommendations, some of which were government-wide,
and others were agency specific. It issued a series of recommenda-
tions eliminating a variety of technical impediments to the judicial
review of agency action and encouraging less costly consensual al-
ternatives to litigation.
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The proofs of these efforts include the enactment of the Adminis-
trative Dispute Resolution Act of 1990, which established a frame-
work for the use of ADR. ACUS also serves as a resource for Mem-
bers of Congress, congressional committees, Internal Revenue Serv-
ice, the Department of Transportation and the Federal Trade Com-
mission.

ACUS has been praised for yielding tremendous cost savings and
promoting efficiency by obtaining expert legal advice from private
sector lawyers that would otherwise cost hundreds or thousands of
dollars, as inflation has increased per hour. It also may save sig-
nificant funds through some of its recommendations.

But the true value of ACUS is that it promotes greater fairness
in the promulgation of agency rules in the administrative process.
Every individual in this country depends in one way or another
upon Federal agencies and scientific evidence informed regulations
that protect the Nation’s health, safety and welfare.

We are facing significant issues in the country now, issues con-
cerning the environment, health care, national security, privacy,
public participation in the Internet, and the economy, among oth-
ers. We have a tremendous need for effective, fair and strong regu-
lations based on sound evidence and science. Through its work and
recommendations, ACUS helps to promote and ensure fairness in
the administrative process.

It is my hope that today’s hearing will serve as a welcoming
forum and a launching pad as ACUS begins its second incarnation.
I look forward to hearing from all of our witnesses today about how
Congress can help support ACUS and its work. I also look forward
to hearing from our esteemed witnesses what issues ACUS might
prioritize in this new Administration.

I would like to note that ACUS is currently authorized through
2011, and I intend to introduce legislation in this Congress to en-
sure that ACUS is reauthorized in a timely fashion, all of which
is subject to the whims and caprices of the Chair of the Committee.

I now recognize my colleague, Mr. Franks, the distinguished
Ranking Member of the Subcommittee, for his opening remarks.

Mr. FRANKS. Well, thank you, Mr. Chairman. I just want to ex-
tend a sincere and hearty welcome to Justice Scalia and Justice
Breyer, Chairman Verkuil, and really any other witnesses that
may be here today. It is not often that a sitting Supreme Court jus-
tice graces our hearing chamber, let alone two, and I couldn’t be
happier to hear from both of you very distinguished panelists, to
say the least.

From its beginnings in the 1960’s, the Administrative Conference
of the United States was a constant source of innovation in admin-
istrative law and practice. It actively sought out the best ideas
from the private sector and public sector to make our government
work better. It helped government in important ways to be more
efficient, more effective and more responsive.

Starting in the mid-1990’s, the conference was authorized by leg-
islation, but it lacked the funding to carry out operations. And now,
thanks to the bipartisan leadership of the Judiciary Committee and
this Commercial and Administrative Law Committee, Mr. Chair-
man, it has come back to life. And we all look forward to the con-
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tributions the conference can make to administrative reform in the
years to come.

Today we have an opportunity to explore a number of questions.
Two sets of questions are really at the top of my own list. First,
what should the conferences policy agenda be as it resumes oper-
ations? And second, what practical challenges does the conference
confront as it begins anew from scratch, and how can Congress
help the conference to overcome those fundamental challenges?

Now, with regard to the first set of questions, I believe that the
conference priorities should be clear. It has been the better part of
a century since the Administrative Procedure Act became law in
1946. And since then, while the basic structure of the APA has
been maintained, the size, the scope and nature of the regulatory
state has expanded beyond the 79th Congress’ wildest imagina-
tions, to say the least.

It is time to modernize the APA to keep pace with the times and
make the regulatory bureaucracy more transparent, more respon-
sive and, of course, more accountable. In the 108th and 109th Con-
gresses, our Subcommittee engaged this task through the Adminis-
trative Law Process and Procedure Project for the 21st Century. In
2006 we issued an interim report that identified nearly 75 issues
in seven key areas for further investigation and possible legisla-
tion. These issues were identified with the hope that the conference
could be revived, study them further, and help us to identify the
best possible reforms.

Now, I believe that the issues specified in our 2006 report
present the conference with a ready-made charter of its priorities
as it resumes operations. I don’t want to sound presumptuous here.
That is what they wrote.

With regard to the second set of APA questions, Chairman
Verkuil has identified in his written statement a number of oper-
ational challenges that the conference confronts as it gets off the
ground. I hope that each of our witnesses today can help us deter-
mine whether there are any legislative remedies or oversight ac-
tivities with which the Congress can help the conference. And cer-
tainly, we are here to lend our support in whatever way that we
can.

And as others have said before, the government that governs
best governs least. And when the government does govern, it
should govern at its best, of course. And to help us achieve that
goal is the conference’s vital mission, and I certainly wish it every
success.

And I welcome both of you again here today.

Thank you, Mr. Chairman.

Mr. CoHEN. I thank the gentleman for his comments and state-
ment and remarks.

And I would like to ask the Members who have opening state-
ments to submit them for the record, although we always recognize
our distinguished Chairman, Mr. Conyers, if he would choose to
make a statement.

Mr. CoNYERS. Thank you. Thank you, Chairman.

It is always a privilege when members of the court join us for
the discussion, and the two that are before us are becoming well
known in terms of the kinds of discussions that we engage in. And
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now that this conference is up and running—we have got a chair-
man—I think it is being looked at with fresh sets of eyes.

That is, the role of the conference is different from nearly every
other part of the government, and under these circumstances that
exist, it is very important in terms of what possibilities that are in
front of it and that are open to it. And we couldn’t start this exam-
ination off with two people that have been more intimately con-
nected with the conference.

And so I am always pleased when the Judiciary Committee and
members of the highest court can join us in the way that we are
brought together today. So we all welcome your appearance and
look forward to the discussion ahead.

Mr. CoHEN. Thank you, Mr. Chairman.

And for the last Member to make a statement, I will recognize
the Ranking Member, my friend from Texas, Mr. Smith

Mr. SMITH. Thank you, Mr. Chairman.

Justice Scalia, Justice Breyer, we are truly honored by your pres-
ence, and we look forward to your comments today as well.

The Administrative Conference of the United States is an impor-
tant institution recently revived by Congress. As a tightly focused,
historically successful nonpartisan body, it offers an outstanding
forum for innovation in administrative law and practice. I am glad
that it will once again be able to make unique contributions to ad-
ministrative reform.

Since the conference last operated in the mid-1990’s, a number
of things have changed. Important Supreme Court precedents on
administrative law have been handed down. New challenges have
come before administrative agencies. And the economy has entered
a period of difficulty we hardly could have foreseen 15 years ago.

One thing, however, has not changed. It has always been impor-
tant for administrative agencies to be open, efficient, effective and
accountable. That has never been truer than today, as regulated in-
dividuals and companies fight intense economic headwinds. Now
more than ever we need administrative reform to ensure that our
administrative agencies are responsive, do not excessively burden
our economy, and do not kill jobs. The Subcommittee on Commer-
cial and Administrative Law and the Administrative Conference of
the United States can and must be on the front lines of that effort.

In the last two Congresses, the Subcommittee undertook a major
reform project called the Administrative Law Process and Proce-
dure Project for the 21st Century. In its 2006 interim report on this
subject, a Subcommittee identified a host of issues for further in-
vestigation and potential legislation. These included topics ranging
from electronic rulemaking to negotiating rulemaking to congres-
sional, presidential and judicial review of rules. They also included
regulatory analysis and accountability requirements, the role of
science, and the agency adjudicatory process.

I hope that in this Congress and in the next one, with the con-
ference’s help, we will continue and complete our examination of
these issues and produce the needed legislation. I have invited the
Office of Management and Budget (OMB) and its Office of Informa-
tion and Regulatory Affairs to work with us on these issues as well.
Today, these overtures have not been returned, and that is greatly
disappointing. It must not, however, delay our work.
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With the conference up and running, perhaps OMB will find a
renewed enthusiasm to join us in this effort. OMB surely can help
us, and both the Committee and the conference surely can help
OMB as it evaluates its role in Federal rulemaking under Execu-
tive Order 12866.

Mr. Chairman, I would like to ask unanimous consent to submit
my letters to OMB and the Office of Information and Regulatory
Affairs for the record.

Mr. CoHEN. Without objection, it will be done.

[The information referred to follows:]
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MATERIAL SUBMITTED BY THE HONORABLE LAMAR SMITH, A REPRESENTATIVE IN CON-
GRESS FROM THE STATE OF TEXAS, AND RANKING MEMBER, COMMITTEE ON THE JU-
DICIARY

JOHN CONYERS, JR., Michigan LAMAR 5. SMITH, Texas
CHAIRMAN RANKING MINGRITY MEMBER

U.S. House of Representatibes
Committee on the Judiciarp

TWashington, BE 20515-6216
. ©ne Bunbred Elebenth Congress

March 30, 2009
BY FASCIMILE AND POST

The Honorable Peter R. Orszag
Director

The Office of Management and Budget
Washington, D.C. 20503

Dear Director Orszag,

I recently read with interest of your initiative to review the Office of Management
and Budget's procedures to oversee the development and review of federal regulations. I
support OMB’s role in the federal regulatory process. I also applaud you for your
February 26, 2009 solicitation of public comment to assist you as you consider this
important topic.

In addition to the public input which you will receive, I also want you to have the
benefit of my views as Ranking Member of the Committee on the Judiciary. The
Judiciary Committee, as you know, has jurisdiction over the Administrative Procedure
Act. Since its inception over 50 years ago, the Act has preserved a role for the American
people in the regulatory process, and — to the extent that changes must be made in the
APA and related statutes — the Committee is committed to ensuring that public
participation remains viable and effective.

During the 109" Congress, the Subcommittee on Commercial and Administrative
Law of the House Committee on the Judiciary conducted extensive oversight of the
rulemaking process. This effort included symposia on the rulemaking process, studies by
academic experts, and numerous hearings. My staff and I have reviewed the report for
this effort as well as many of the comments provided in response to the ongoing effort to
review the current regulatory review process. As we in government proceed with
legislative and administrative reforms of the regulatory review process over the next four
years, I believe it is important that certain principles be upheld. Ilook forward to
working with you and other members of the Administration in a cooperative spirit toward
these goals.
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Economic Growth

The Ametican people are facing difficult economic times, and governmental
actions must not further exacerbate the current recession. Poorly considered regulations
cannot be allowed to increase costs borne by Americans or to prevent entrepreneurs from
creating new jobs. To this end, I urge the Administration to avoid the adoption of costly
regulations without a careful examination that demonstrates that the public benefits
justify the very real compliance costs. This analysis, moreover, should ensure that the
least restrictive means possible to solve the problem is adopted. Indeed, this analysis
should be completed before agency employees even draft a proposed regulation.
Important economic analysis must contribute at conception to the framework within
which regulation is considered. It cannot be left as an afterthought, to be completed at
the agency’s convenience. Consistent with this view, during this difficult economic time,
agencies should be required to develop thoughtful Regulatory Flexibility analyses for
every rulemaking, and they should be discouraged from resorting to Interim Final Rules
that are exempt from this requirement.

Transparency

The American people are entitled to know about regulations before they are
adopted, and they must have a meaningful opportunity to influence the final product.
Many of the recent reforms adopted by President Bush thus should be continued and
expanded. Agency rulemaking dockets, including all comments on rules, should be on
the Internet and easy to locate. Guidance documents should continue to be subject to
OMB review. Guidance documents and other sub-regulatory actions should be easily
accessible to the public before they are effective.

While the Executive branch has adopted numerous procedures over the past 25
years in the name of transparency, not al] of these reforms have fulfilled their goals. In
part, this is because members of the public and their representatives are rarely involved
when an agency first begins the regulatory process. Too often, by the time the agency
publishes a notice of proposed rulemaking, the agency officials have already made up
their mind about the final rule. Public participation should be meaningful, and agencies
should identify the relevant supervisors for each rule and ensure that these individuals are
available to interested parties, able to explain the agency’s proposals, and responsive to
public input,

Furthermore, agencies should be transparent with their scientific data. While
some protection should exist for the deliberative policy process, agencies should disclose
the scientific data they expect to consider before the final policy decisions have been
made and sent to the Federal Register, and agencies should make every effort to avoid the
use of confidential data to justify decisionmaking.

Finally, agencies should make every effort to oppose actions, such as lawsuits by
interest groups, that seek to impose substantive or procedural restrictions on the
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rulemaking process through the courts. This is particularly important when lawsuits
provide select members of the outside community a significant and outsized role in the
regulatory process. The truncated deadlines that result from consent decrees and
settlement agreements, for example, too often limit the opportunity for broader public
engagement. At a minimum, OMB should be required to approve all agency consent
decrees and settlement agreements that call for the issuance of new regulations, and this
approval should be withheld until after the agency has sought public comment on the
proposed resolution of the case.

Scientific Integrity

The Administration should make certain that scientific merit undergirds technical
regulations. Any outside consultants retained by the agency should be disclosed
immediately in the rulemaking docket, as well as the specific scientific questions that the
agency will ask that consultant. Moreover, technical rulemakings should incorporate
peer review by disinterested parties outside of the agency. In order to ensure that agency
officials have not pre-selected panel members to obtain a favorable evaluation, OMB-and
the Office of Science and Technology Policy should play a central role in the selection of
panel members.

Further, OMB should ensure that agencies standardize their approach to risk-
based decisionmaking and fully embrace risk analysis. Incomplete scientific evidence
must be put into its larger context, so the public and its leaders can evaluate the effects of
changes in assumptions on decisions and any needs for more research to close uncertainty
gaps. Moreover, OMB needs to continue to ensure that scientific agencies throughout the
federal government reach consensus before agencies impose significant costs,

Finally, agencies must develop effective mechanisms to ensure that inaccurate
scientific information is corrected quickly. As our scientific understanding proceeds, we
should not retain regulations that were based on incorrect or flawed knowledge. With the
Data Quality Act and its implementing guidelines, the Administration currently has a
process to ensure the integrity of regulatory science. This process must not be allowed to
fall into disuse because of an unwillingness to admit error.

Accountability

Any effective regulatory system must ensure that the American people have
ultimate control over the decisions made in their name. Some of this effort must come
through the legislative process and the Congressional Review Act. Nevertheless, review
of new regulations by OMB is essential as well. Regulatory policies and priorities
appropriately may change as the Presidency changes, and the President must have the
procedural tools to ensure that his values and priorities are implemented by the
administrative state. This is doubly true for independent agencies that regulate such a
large part of the American economy, including, for example, the Securities and Exchange
Commission (SEC). Several individuals have asserted that the actions of the SEC have
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contributed to America’s existing financial difficulties. If the President believes
-additional regulation is necessary to prevent a recurrence of these events, then the
President must be accountable for any future regulations by that agency. It is not
sufficient to appoint some experts from the financial industry and then trust that they will
lead the agency to wise policies without further consultation. Instead, agencies such as
the SEC should be brought under the umbrella of OMB review.

In addition, agencies should be held accountable for providing real outcome
measures that tell the American public what they are trying to accomplish and for
achieving those outcomes. These outcome measures should be derived from measures
agencies are now required to use as a result of the Government Performance and Results
Act.

Academic Research

Finally, I would like to work with your office to ensure that additional research on
the regulatory process continues. Congress has now re-authorized and funded the
Administrative Conference of the United States. In its previous incarnation, this agency
provided invaluable research on the administrative state, the regulatory process, and
suggestions for further reform. Now that the Congress has provided funds for the
resumption of this important work, OMB must ensure that the new agency is staffed and
continues to be funded at operational levels commensurate with the tasks placed before it.
I'look forward to learning of your efforts toward this end at the earliest opportunity.

Sincerefy,

Lainar Smith
Ranking Member .
Committee on the Judiciary

ce: Hon. John Conyers, Jr.
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BY FACSIMILE AND POST
- September 25, 2009

The Honorable Cass R. Sunstein
Administrator

Office of Information and Regulatory Affairs
The Office of Management and Budget
Washington, D.C. 20503

Dear Administrator Sunstein,

Please accept my warm congratulations on your confirmation as Administrator of
the Office of Management and Budget’s Office of Information and Regulatory Affairs. I
strongly support OMB’s and OIRA’s roles in the federal regulatory process. With great
interest, I look forward to your tenure at OIRA, particularly due to your forceful past
advocacy of risk assessment and cost-benefit analysis in the development and evaluation
of federal regulations.

As you know, OMB recently initiated an important review of its procedures to
oversee the development and review of federal regulations and guidance documents. At
the outset of that review, I shared with OMB Director Peter Orzag my views on & number
of issues that should be central to the review. These include cost-benefit analysis, more
important than ever during these difficult economic times; transparency; scientific
integrity; agency accountability to Congress and the President; and the important role to
be played by the newly reauthorized Administrative Conference of the United States. For
your conveniencg, I attach a copy of my March 30, 2009, letter to Director Orzag on
these matters. ‘
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Hon. Cass R. Sunstein
September 25, 2009
Page 2

As OIRA Administrator, you are now at the helm of OMB’s review. I therefore
take this opportunity to highlight my views for you. In my position as Ranking Member
of the Commiitee on the Judiciary, 1 hope to work with you on these and other
administrative law issues within the Committee’s jurisdiction. I welcome the opportunity
to discuss these matters with you at the earliest possible time. Please feel free to contact
me or my staff to arrange for a meeting. The appropriate contact on my staff is Daniel
Flores, Minority Chief Counsel for the Subcommittee on Commercial and Administrative
Law. Mr. Flores may be reached at (202) 226-8685.

Sincersly, '
ar Smith

Ranking Member
Committee on the Judiciary

cc:  The Honorable John Conyers, Jr.

Enclosure

Mr. SMITH. Thank you, Mr. Chairman.

The call from the public is clear. The people who bear the weight
imposed by Federal agencies want agencies to be transparent, to
listen, and not impose unfair burdens. They also want to hold Fed-
eral agencies accountable. Congress’ and the conference’s efforts,
particularly their efforts on major reform, must serve those inter-
ests.

Thank you, Mr. Chairman. Yield back and look forward to the
justices’ testimony.

Mr. CoHEN. Thank you, sir. Appreciate your statement.

Without objection, other Members’ statements, their opening
statements, will be included in the record.

[The prepared statement of Mr. Johnson follows:]
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PREPARED STATEMENT OF THE HONORABLE HENRY C. “HANK” JOHNSON, JR., A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF GEORGIA, AND MEMBER, SUB-
COMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW

Congressman Henry C. “Hank” Johnson, Jr.

Statement for the Hearing on the
Administrative Conference of the United States
May 20, 2010

Thank you, Mr. Chairman, for holding this important hearing on the

Administrative Conference of the United States.

Today we will examine the role of the Conference, and consider ways in
which the Conference may assist Congress, the Executive Branch, and the
Judiciary oversee and improve the effectiveness of administrative law

procedures.

Itis an honor to have witnesses here from the highest court in the land today.
The presence of Justices Breyer and Scalia underscore the significance of this

hearing on the Conference.

Through the years, the Conference has been a valuable resource.
It has provided information on the efficiency, adequacy, and fairness of the
administrative procedures used by administrative agencies in carrying out

their programs.

The Conference’s key strength is in bringing together people of great
distinction from both the public and private sectors to think carefully and

systematically about administrative issues.

It has been vital in providing non-partisan practical assessments with respect

to a wide range of agency procedures.
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The Conference has had many accomplishments over the years. It has issued
a number of recommendations eliminating a variety of technical impediments

to the judicial review of agency action.

The Conference has encouraged less costly alternatives to litigation. The
fruits of these efforts led to the enactment of the Administrative Dispute
Resolution Act in 1990, which established the framework for the use of

ADR.

Indeed, the conference provides an invaluable service to Congress. I look
forward to hearing about our witnesses’ experiences with the Conference. 1
am eager to hear from our witnesses about what Congress can do to ensure

that the Conference does not become defunct again.

I thank the chairman for holding this hearing, and I look forward to hearing

from our witnesses today.

Mr. COHEN. I am now pleased to introduce our first panel of wit-
nesses.

And I want to thank all the witnesses for your willingness to
participate in today’s hearing. Without objection, your written
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statements will be placed in the record. We would ask you to limit
your oral remarks to 5 minutes. We have a lighting system that
starts with the green light. That means that you are in the first
4 minutes of your comments. At the 4-minute mark, it becomes yel-
low, and at the 5-minute mark, it goes red, and that means you are
supposed to have ended your speech.

After each witness has presented his or her testimony, Sub-
committee Members will ask questions, subject to the same 5-
minute limit.

We have a very distinguished panel before us. Our first witness
is Associate Justice Stephen Breyer. In 1994 he was appointed to
the Supreme Court by President William Jefferson Clinton. Prior
to that appointment, Justice Breyer taught law for quite a few
years at Harvard, and he has worked as a Supreme Court law
clerk, Justice Department lawyer, and assistant Watergate special
prosecutor, chief counsel of the Senate Judiciary Committee, and
judicial conference liaison to ACUS.

In 1990 he was appointed an appellate court judge—my script
says by President Carter. That is not right. Was it 1980 or was it
President—I would think it was 1980. 1980? Court of Appeals. Ex-
%ellent. I knew 1990 would have been quite a trick for President

arter.

Justice Breyer has written books and articles about administra-
tive law, regulation, the Constitution, and is an expert on his own
biography.

Thank you, Justice Breyer, for being here, and please begin your
testimony.

You need to turn your microphone—

TESTIMONY OF THE HONORABLE STEPHEN G. BREYER,
ASSOCIATE JUSTICE, U.S. SUPREME COURT, WASHINGTON, DC

Justice BREYER. Oh, I see. Well, thank you very much for invit-
ing me. And I think my colleague, Justice Scalia, feels the same,
and he was actually the chairman of the Administrative Con-
ference. I was a member of it, representing the judiciary, for a few
years.

We have a long history of excellent chairmen. He was an excel-
lent chairman. Sally Katzen, whom you will hear from, was an ex-
cellent chairman. Now your new chairman, Paul Verkuil, has loads
of experience in administrative law, technical matters, as well as
having run large institutions like William and Mary. And so it is
a good history have here.

Now, I think I can speak for him in this.

All right?

Justice ScALIA. Absolutely. You usually——

Justice BREYER. You don’t know what I am going to say.

Justice SCALIA. You usually

Justice BREYER. Gotcha. No, just it is

Justice SCALIA [continuing]. Even though I disagree with you.

Justice BREYER. Never.

What is terribly good, I think, is that you are here and that you
are interested in this subject, because almost by definition the sub-
ject matter of the Administrative Conference is somewhat technical
and usually below the radar of those who are elected public offi-
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cials. And in a way that is why it can be effective, and that is why
it is important.

The subject that they are a part of to me is a question that has
bothered human beings in democracies and even before. How do we
control the regulator? Who is going to regulate the regulator? How
do we assure that a system of regulation or administration is effi-
cient? How do we assure that it is fair? How do we assure that it
is effective?

Now, those are three questions that are just as important today
as they were 1,000 years ago. And they are just as important today
as they were 6 years ago when we testified. Now, what part of this
big question does this group of the Administrative Conference of
the United States answer?

Well, sometimes people get very bad treatment in the agencies
of the government, and then they go to you as individuals, or
maybe they go to an inspector general or maybe they go to some-
body in the agency they complain to that isn’t their job. Or maybe
sometimes the policy at issue is just people think the wrong policy,
or maybe you think that. And then they are back here again, and
they are back asking you to change the legislation.

But in between those two things there is a whole layer of terribly
important decisions to be made, and those are administrative agen-
cy decisions. And that is how Justice Scalia, who taught adminis-
trative law for a long time, and I, who also did, made our living
for quite a while. And it wasn’t good just for that reason. It was
good and important, because they affect millions and millions and
millions of Americans.

So the question that often is too technical or too nonpolitical for
it to force itself onto your agenda, but where there is often quite
a lot of work to be done, is on the fairly technical questions of im-
proving the procedures within the administrative agency. And dif-
ferent nations have different ways of going about it. Different ones
have different councils or groups. Well, our way of going about it
is called the Administrative Conference of the United States at the
Federal level, and it often helps. How?

Well, first they brought together four groups of people, who do
not always talk to each other so often or over such a wide range
of subject matter. Those were staff of different agencies, heads of
different agencies, outside lawyers and others who are not to do
with the government but practice before those agencies and knew
something about it, and academics.

And they would say to the academic, “Write a study.” And the
academic could actually go and ask these people, who knew a lot
of the practical things about it, and didn’t just have to look at
books. So they would get a study, and then the study would be
criticized. And then it would be ending up with some recommenda-
tions maybe on some subject matter such as how do we improve no-
tice and comment rulemaking.

You know, you can say the words and a lot of people fall asleep
by the time you finish the word “rulemaking.” But if you go to a
foreign country and you say, “You know, we have a system in the
United States which means the public doesn’t vote on every detail,
because it can’t, but it also is a way of getting the public involved
so people in the agencies, who may be too insulated, can find out
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what they think and can learn something about their experience—
it is called notice and comment rulemaking,” their ears pick up, be-
cause they want to know how it works.

So they will do studies. How do we make it not too long? How
do we actually get public involvement without dragging the whole
thing not forever? How can we be sure the agency listens to rel-
evant things without having to listen to every single individual, be-
cause there might be 5 million of them. That is where the studies
come in.

Now, Justice Scalia has listed several instances from history.
Our history is 6 years ago and more. I have listed some. I think
they are important. He thinks they are important. So all we can
say is where I started. I am really very, very glad indeed that you
are here, because it shows support for this institution, and I think
that institution, the Administrative Conference, is important to the
ordinary American, even if he has never heard its name.

Mr. CoHEN. Thank you, sir, and although you have a red light,
if you would like to talk further, you would certainly—permission
is granted.

Justice BREYER. I think I will stop, because I have made my
point.

[The prepared statement of Justice Breyer follows:]

PREPARED STATEMENT OF THE HONORABLE STEPHEN BREYER

STATEMENT OF

STEPHEN BREYFR
ASSOCIATE JUSTICE
SUPREME COURT OF THE UNITED STATES

BEFORT: TIIR
SUBCOMMITTLL ON COMMERCIAL AND ADMINISTRATIVE LAW
COMMITTRE ON THE JUDICTIARY
UNITED STATES HOUSE OF REPRESENTATIVES

HEARING ON THE
ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

WASIIINGTON, D. C.
MaAy 20,2010
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Mr. Chairman and Members of the Subcommittee. Thank you for the invitation
to comment upon the Administrative Conference of the United States. 1 participated in
its activities from 1981 to 1994 as a “liaison” from the Judicial Conference to the
Administrative Conference. As I testified before this Committee six years ago, I believe
that the Conference served an important purpose—improving our government, in many
ways beneficial to the average American—at low cost. This statement, which I give in
my capacity simply as a former participant in and observer of the Conference’s activities,
describes my recollections of the Conference’s unique function and contributions.

The Conference primarily examined government agency procedures and
practices, searching for ways to help agencies function more fairly and more efficiently.
It generally focused on achieving “semi-technical” reform. That is to say, it focused on
changes in practices involving more than a handful of cases and, frequently, more than
one agency—but changes that were neither so controversial nor so politically significant
as likely to provoke a general debate, say, in Congress. Thus, it would study and adopt
recommendations concerning better rule-making procedures, or ways to avoid
unnecessary legal technicalities, controversies, and delays through agency use of
negotiation. While these subjects themselves and the related recommendations often
sound technical, in practice they often simply make it easier for citizens to understand
what government agencies are doing, to challenge arbitrary government actions that
could cause harm, and to prevent such arbitrary decisions in the first place.

The Administrative Conference developed its recommendations by bringing
together at least four groups of people: top-level agency administrators; professional

agency staff, private practitioners (including practitioners from “public interest”



18

organizations); and academicians. The Conference would typically commission a study
by an academician, say, a law professor, who would have the time to conduct the study
thoughtfully, but who might lack first-hand practical experience. The professor would
spend time with agency staff, who often have otherwise-unavailable facts and experience,
but might lack the time for general reflection and comparisons with other agencies. The
professor’s draft would be reviewed and discussed by private practitioners, who typically
brought a critically important practical perspective, and by top-level administrators such
as agency heads, who could add further practical insights, make inter-agency
comparisons, and add special public perspectives. The upshot was frequently a work-
product drawing upon many different points of view, both practically helpful and
commanding general acceptance.

In seeking to answer the question, “Who will regulate the regulators?” most
governments have found it necessary to develop institutions that continuously review,
and recommend changes in, agency practices. In some countries, ombudsmen, in dealing
with citizen complaints, will also recommend changes in practices and procedures.
Sometimes, as in France and Canada, expert tribunals will review decisions of other
agencies and help them improve their procedures. And in Australia and the United
Kingdom, special councils will advise ministries about needed procedural reforms. Our
own nation developed this rather special approach—drawing together scholars,
practitioners, and agency officials—to bring about reform of a sort that is more general
than the investigation of individual complaints, yet less dramatic than that normally
needed to invoke Congressional processes. Given the Conference’s rather low cost (a

small central staff, commissioning academic papers, endless amounts of volunteered
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private time, and two general meetings per year), it is indeed a pity that, in allowing the
Conference to lie dormant for years, we have weakened our federal government’s ability
to respond effectively, in this general way, to the problems of its citizens.

I have not found other institutions readily available to perform this same task.
Individual agencies, while trying to reform themselves, sometimes lack the ability to
make cross-agency comparisons. The American Bar Association’s Administrative Law
Section, while a fine institution, cannot call upon the time and resources of agency staff
members and agency heads as readily as could the Administrative Conference.
Congressional staffs cannot as easily conduct the research necessary to develop many of
the Conference’s more technical proposals. The Office of Management and Budget does
not normally concern itself with general procedural proposals.

All of this is to explain why I believe the Administrative Conference performed a
necessary function, which, in light of the modest cost, should have been maintained. I
recognize that the Conference was not the most well known of government agencies. But
that, in my view, simply reflects the fact that it did its job, developing consensus about
change in fairly technical areas. That is a job that the public, whether or not it knows the
name “Administrative Conference,” needs to have done. And, for the reasons | have
given, I believe that the Administrative Conference was well suited to do it.

I am, therefore, delighted that Congress authorized funding for the Conference
last year. Ihope the Conference will have sufficient resources to undertake the work it
once did. And I hope my views on that work may provide some assistance as the

Conference begins again.

(8]



20

Mr. CoHEN. Thank you, sir. You certainly have.

Our second witness is Associate Justice Antonin Scalia. He was
nominated as associate justice of the Supreme Court of the United
States by President Ronald Reagan, assumed that office September
26 of 1986. Prior to that appointment, he was in private practice
in Cleveland, Ohio, and served as professor of law at the University
of Virginia and the University of Chicago and as a visiting pro-
fessor of law at both Georgetown and Stanford.

He served as chairman of the ABA section of administrative law
and as conference of section chairman. Justice Scalia served as
general counsel of the Office of Telecommunications Policy, as
chairman of the Administrative Conference of the United States,
and as assistant attorney general for the Office of Legal Counsel.
He served as a judge on the U.S. Court of Appeals for the District
of Columbia circuit in 1982.

Thank you, Justice Scalia, for being here. Please begin your testi-
mony.

TESTIMONY OF THE HONORABLE ANTONIN G. SCALIA,
ASSOCIATE JUSTICE, U.S. SUPREME COURT, WASHINGTON, DC

Justice SCALIA. Thank you, Mr. Chairman. I am very glad to be
here.

As you noted, Justice Breyer and I were here 6 years ago to the
day. And to tell you the truth, I was not—well, I was at best guard-
edly optimistic that on that occasion the Committee would succeed
in reinvigorating or reauthorizing and re-funding the Administra-
tive Conference. As I told you then, I thought it was a good idea.
I am just delighted to see that it has come to fruition.

I am probably happier than most people at the reemergence of
the Administrative Conference, because I had three offices in the
executive branch before I went back to teaching. Of those three,
two of the agencies had been abolished. I had begun to feel I was
something of a governmental Typhoid Mary, and I was afraid the
Justice Department would be next, because that was my third job.

So I am delighted to see the conference back. I think it was one
of the best bargains, results for the buck, that the government had
during the years while it was in existence. It is impossible to tell
you or to get you to appreciate how expert the private lawyers
were, who donated their time to considering the studies done by
the consultants for the conference. And all of that was gratis, of
course. The other members of the conference were academics and
government officials, usually general counsels.

I have in my prepared testimony described to you some of the ac-
complishments of the conference. I am sure there is a lot more
work to be done, and I share with you the hope that the new con-
ference will improve the administrative process for all of us.

I could not be more pleased at the selection of Paul Verkuil to
be one of my successors. Paul was in fact one of the consultants
to the old conference, did one of the studies that resulted in rec-
ommendations by the conference.

I will just make one other comment, and then do what I really
came here for, which is to answer whatever questions you might
have.
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Justice Breyer mentioned, and I think he is quite correct, that
ordinarily these matters of administrative procedure are too tech-
nical to attract anybody’s attention, and they tend to be under the
radar. To tell you the truth, I am not sure that is all bad. One of
the things I worried about with the conference was the danger of
its being politicized of its studies being directed to helping business
or not helping business, that one interest group or another would
come to dominate either the conference assembly or the rec-
ommendations that were presented to the assembly.

I think that didn’t happen during most of its previous existence,
and I hope that that will continue, because this is technical stuff.
And there is a good, fair way to do it. It should not be done in such
a way as to push the substantive results in one direction or an-
other.

And that is all I have by way of introductory remarks. Thank
you, Mr. Chairman.

[The prepared statement of Justice Scalia follows:]

PREPARED STATEMENT OF THE HONORABLE ANTONIN SCALIA

STATEMENT OF

THE HONORABLE ANTONIN SCALIA
ASSOCIATE JUSTICE

SUPREME COURT OF THE UNITED STATES

AT

HEARING ON THE ADMINISTRATIVE CONFERENCE OF THE UNITED STATES
COMMITTEE ON TIIE JUDICIARY
SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW

MAY 20,2010
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PREPARED STATEMENT OF THE HONORABLE ANTONIN SCALIA

May 20, 2010

Mr. Chairman and Members of the Subcommittee:

[ am happy to accept your invitation to testify once again about the Administrative
Conference of the United States. As when I testified before (six years ago to the day), 1 am here
to offer my perspective on the Conference and its work, not in my capacity as a member of the
judiciary, but as the Conference’s third Chairman, a post I held from September 1972 to August
1974. Although your focus is of course on the role of the recently reactivated Conference going
forward, my prepared remarks will pertain primarily to the period in which T served.

Before discussing how the Conference worked and what it accomplished, let me begin by
briefly describing why it was created. Within a few years of the passage of the Administrative
Procedure Act in 1946, the need was recognized for expert advice and informed deliberation on
how to improve administrative procedure. Several short-lived entities were established to that
end—including the temporary administrative conferences convened by Presidents Eisenhower
and Kennedy, as well as the Office of Administrative Procedure in the Justice Department. But
support soon grew for a permanent independent agency, composed of agency officials as well as
administrative-law practitioners and scholars, to study and recommend improvements in the
administrative state on an ongoing basis. The Administrative Conference of the United States
came into being in 1964 with Congress’s passage and President Johnson’s approval of the
Administrative Conference Act, and it began operations four years later. The Conference’s
purpose, set forth in the Act, is to enable “Federal agencies, assisted by outside experts, . . .

cooperatively [to] study mutual problems, exchange information, and develop recommendations
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... to the end that private rights may be fully protected and regulatory activities and other
Federal responsibilities may be carried out expeditiously in the public interest.” Pub. L. No. 88-
499, 2(e), recodified as amended at 5 U. S. C. §591(1). As President Johnson said when
swearing in its first Chairman, the Conference was designed to be “a forum for the constant
exchange of ideas between the agencies and the legal profession and the public,” and “the
vehicle through which we can look at the administrative process and see how it is working and
how it could be improved and how it could best serve the public interest.” Remarks at the
Swearing in of Jerre S. Williams as Chairman, Administrative Conference of the United States,
Pub. Papers 68 (Jan. 25, 1968).

The Conference’s structure and composition were tailored to that objective. The
Conference is divided like Gaul into three parts: a Chairman, a Council, and an Assembly. The
Chairman is appointed by the President, subject to Senate confirmation, for a term of five years.
He is, by statute, the Conference’s Chief Executive. His duties include presiding at plenary
sessions of the Assembly and at Council meetings and serving as spokesman for the Conference
in relations with the President, the Congress, the Judiciary, the agencies, and the public. His
most important responsibility, however, is (or was when T served) to identify subjects appropriate
for study by the Conference, and—if the relevant Committee of the Assembly agrees—to line up
an academic consultant qualified to assist in the research. It also fell to the Chairman to seek
implementation of Conference recommendations—a task that requires tact and diplomacy. The
Conference, after all, has no enforcement powers over other agencies—let alone over the
President and Congress, whose action is often needed to turn recommendations into reality. The
Chairman was assisted in those days by a small permanent staff, whose duties included providing

research and administrative support to the Assembly and its Committees, following and aiding
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the work of consultants, and helping the Chairman in securing implementation of
recommendations.

The statute establishes no eligibility requirements for the Chairman, but those who have
held the post (excluding those who served on an interim or acting basis) have come from one of
two places. Most came from academia. Like both of my predecessors (Jerre Williams, who was
at the time of his appointment a professor at the University of Texas Law School, and Professor
Roger Cramton, then of the University of Michigan Law School), as well as the newly appointed
Chairman (Paul Verkuil, of Cardozo Law School), before my appointment I had been a law
professor, at that time on leave from the University of Virginia Law School. The remaining
chairmen, T believe, came straight from high-level government service in an agency or the White
House.

The Council of the Conference is comprised of the Chairman and 10 other members
appointed by the President for three-year terms, no more than half of whom may be employees
of Federal agencies. Its functions resemble those of a corporate board of directors. It can call
plenary sessions of the Conference and set their agenda, recommend subjects for study, propose
bylaws and committees, receive committee reports and recommendations (and forward them to
the Assembly with its own comments), and exercise general budgetary and policy supervision.

The Assembly consists of the Conference’s entire membership, which can now range
from 75 to 101 members. The Chairman and the Council account for 11 of that number. The
rest fall into several groups: the chairman of each independent regulatory board or commission
(or an individual designated by the board or commission); the head of each Executive
Department or other administrative agency (or his designee) named by the President; with the

Council’s permission, additional delegates from independent or executive agencies; members

Wl
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picked by the President; and up to 40 public members, who are appointed by the Chairman with
the approval of the Council for two-year terms, who must comprise between one-third and two-
fifths of the total membership, and who are chosen from among the practicing bar, prominent
scholars in the field of administrative law, and others specially qualified by knowledge and
experience to deal with matters of federal administrative procedure. Although as a practical
matter the Chairman and Council managed the Conference’s day-to-day work, the statute
endows the Assembly with “ultimate authority over all activities of the Conference.” SU. S. C.
§595(a). Its primary responsibility, of course, is the adoption of Conference recommendations; it
alone has that power. The Assembly can also adopt bylaws and regulations to govern the
Conference’s procedure, and can create standing committees to study particular issues. The
names and number of the committees varied over time. During my tenure there were nine: (1)
Agency Organization and Personnel, (2) Claims Adjudications, (3) Compliance and Enforcement
Proceedings, (4) Grant and Benefit Programs, (5) Informal Action, (6) Judicial Review, (7)
Licenses and Authorizations, (8) Ratemaking and Economic Regulation, and (9) Rulemaking and
Public Information.

The Conference pursued its mission of improving the efficiency and fairness of the
countless varieties of federal agency procedures primarily by studying problem areas and making
recommendations to the President, Congress, or the Judicial Conference. As in Congress, the
work really began in the Conference’s committees, which were of necessity the real workhorses.
The committees met periodically to direct and supervise research by academic consultants and
by the Conference’s professional staff. Based on that research, the committees framed proposals
for the Assembly to consider at its annual meetings. Once a study or tentative recommendation

was prepared, it was circulated to the affected agencies for their reaction, after which it was
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reexamined by the committee in light of the comments received. After final committee approval,
a proposed recommendation would be considered by the Council, before being forwarded to the
Assembly for final action in plenary session. The Assembly could adopt the recommendation as
proposed, amend it, refer it back to the committee, or reject it entirely.

Despite the Conference’s lack of leverage in encouraging reform—it has, in the parlance
of administrative law, only the “power to persuade,” Skidmore v. Swifi & Co., 323 U. S. 134, 140
(1944)—its efforts met with considerable success over the years. All told, it made roughly 200
recommendations from 1968 to 1995, many of which were eventually implemented in whole or
in part. By one count, as many as three-fourths were implemented to some degree. See Katzen,
The Role of the Administrative Conference in Improving the Regulatory Process, 8 Admin. L. J.
Am. U. 649, 665 (1994). Some of its proposals were ultimately embodied in legislation. A few
early examples include Public Law 94-574, which adopted Recommendation 69-1 to abolish the
doctrine of sovereign immunity in suits seeking judicial review of agency action; the Parole
Commission and Reorganization Act of 1976, P.L. 94-233, which implemented
Recommendation 72-3’s call for a right to counsel in parole proceedings, and other procedural
guarantees recommended by the Conference; and the 1974 Freedom of Information Act
Amendments, Pub. L. No. 93-502, which adopted many of the Conference’s suggestions for
improving FOIA. Some recommendations were implemented in more than one statute. The
Conference’s encouragement of according agencies the authority to impose civil money penalties
has had a significant (and in my view laudable) impact, and many separate statutes implemented
the Conference’s recommendation regarding the appropriate standard of pre-enforcement judicial
review of rules of general applicability. (Courts too looked to that recommendation for

guidance. See Ass’n of Data Processing Service Organizations, Inc. v. Board of Governors of
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Federal Reserve System, 745 F. 2d 677, 684 (CADC 1984), Home Box Office, Inc. v. F. C. C.,
567F.2d 9, 57 n. 130 (CADC 1977).) The Conference’s success continued in later years. In
Public Law No. 100-236, Congress adopted the Conference’s proposed solution (in
Recommendation 80-5) to the “race to the courthouse” problem in appeals from agency action.
And the Administrative Dispute Resolution Act, Pub. L. No. 101-552, the Negotiated
Rulemaking Act, Pub. L. No. 101-648, and several other important statutes embodied
Contference proposals.

Other recommendations were implemented directly by the affected agencies. During my
tenure, these included among others the Justice Department’s nearly verbatim adoption of the
Conference’s guidelines for implementation of the Freedom of Information Act
(Recommendation 71-2); the Civil Service Commission’s publication of proposals substantially
applying the Conference’s recommendation conceming adverse actions against Federal
employees (Recommendation 72-8); and the Board of Parole’s indication of its readiness to
adopt the Conference proposals conceming parole procedures (Recommendation 72-3).
Agencies that used publicity as a regulatory tool also adopted procedures conforming to the
Conference’s recommendations for protecting against unfair publicity that could harm a private
party. And recommendations regarding procedures for resolution of environmental issues in
licensing proceedings were embodied in regulations adopted by five of the six affected agencies.

Still other recommendations were effectively implemented through a combination of
congressional and agency action. For example, the Department of Treasury agreed to carry out
most of the provisions of Recommendation 73-4, which called for increased access to customs
representatives, greater disclosure, and written findings; and 1974 legislation implemented the

suggested improvements in coordination between Customs and other relevant agencies. Of
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course some recommendations suggested not what to do, but what to avoid—for example, the
recommendation cautioning against Congress’s imposition of complex rulemaking procedures,
which has been followed with few exceptions.

The Conference’s contributions, moreover, extended beyond formal proposals for
legislative or administrative action. As Chairman, I testified before Congress on legislation
pertaining to the Freedom of Information Act, the procedures of the U. S. Board of Parole, the
establishment of a Consumer Protection Agency, amendments to the Federal Food, Drug, and
Cosmetics Act and the Fair Packaging and Labeling Act, and the opening of the administrative
process to the public. The Conference responded to numerous informal requests for advice from
congressional committees and committee staffs on a wide variety of procedural matters.

Agencies also sought the Conference’s informal advice and assistance. Sometimes they
did so at Congress’s insistence. See, e.g., 5 U. S. C. §§504(c)(1), 552b(g). But they often did so
on their own, particularly in connection with their initiation of new programs or procedures. I
regarded this sort of pre-implementation advice as especially beneficial; it is always much better
to help get things started on the right foot than to criticize the defects of a program already in
operation. During my first year alone, the staff and consultant resources of the Conference were
called upon for advice with respect to several programs under development—for example, the
Department of Transportation’s program to facilitate public participation in their rulemaking
process, and the Justice Department’s congressionally mandated study into the feasibility of a
special court for environmental matters. Especially noteworthy was the study which the
Chairman’s Office prepared, at the request of the Office of Management and Budget, covering
the procedural provisions of what was then the most significant piece of regulatory legislation

that had been adopted in years, the Consumer Product Safety Act. This study was completed
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before the members of the new Consumer Product Safety Commission had yet been named, and
was therefore a prime example of applying the Conference’s expertise at the point where it is
most useful—before procedures have been adopted and institutional commitments made. The
Conference also conducted seminars for agency attorneys, emphasizing those aspects of
administrative procedure that had special relevance to the attorneys’ agency, but also refreshing
the attorneys’ recollection of basic administrative law principles to which they had had no
systematic exposure since law school.

The Conference also conducted studies that, while not producing recommendations in
and of themselves, were useful in enabling particular administrative functions to be understood
and evaluated. An example of this is the study completed during the first year of my
chairmanship by the Committee on Informal Action, systematically examining, for the first time,
the agencies’ practices in providing advice to the public. Or the study by the Chairman’s Office
concerning the various means by which agencies handle citizen complaints.

One way of judging the worth of the Conference without becoming expert in the complex
and unexciting details of administrative procedures with which it deals, is to examine the roster
of men and women who have thought it worthwhile to devote their time and talent to the
enterprise. Over the years, a number of academics who served as consultants to or members of
the Conference have become household names in the arcane world of administrative law; during
the years of my involvement, for example, Professors Jerry Mashaw, Richard Merrill, and Peter
Strauss were each consultants. The practitioners who have served as members have also been,
by and large, prominent and respected attorneys in the various areas of administrative practice.

What accounted for the Conference’s success during its previous incamation? No doubt

the caliber of scholars, government officials, and private practitioners who took part in its
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work—most on a pro hono basis—went a long way. But several other attributes stand out, in my
view. Its permanence was pivotal. Longevity not only preserved institutional memory—a
valuable commodity in a world of constantly changing administrations and even faster changing
personnel—but also enabled the Conference patiently to pursue implementation of its proposals.
Equally critical was the Conference’s access to other agencies’ information—due to its status as
a Federal agency, its composition of officials from many or most of the agencies it studied, and a
statutory provision requiring agencies to share information if not barred by another law, 5

U. S. C. §595(c)(3). No private think-tank or individual scholar could count on the cooperation
the Conference enjoyed; agencies, after all, have no incentive to go the extra mile (or to travel it
at more than a snail’s pace) in responding to outside requests from groups scrutinizing their
work. The Conference’s independence from other Executive Branch entities also avoided
injecting the agency into longstanding interagency feuds, and helped to preserve its image as an
impartial observer seeking only to improve the administrative process, not to arrogate more
power to itself. And success, of course, breeds success: The respect the Conference earned over
time for its careful work, and its corresponding ability to attract able members to volunteer their
time (which would otherwise come at an extraordinary price), enabled it to continue its
successful course. 1hope the Conference enjoys equal or greater success in this next phase of its

existence.

Mr. CoHEN. You are welcome, Justice Scalia. And we appreciate
your testimony and for your being here.

We will now begin the questioning. And I want to remind my col-
leagues that our witnesses are guided by Canon 3 of the Code of
Conduct for United States Judges, which advises the judiciary to
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avoid making public comments with respect to the merits of pend-
ing or impending actions. We should endeavor to respect those con-
straints and limit our questions to the subject matter of our hear-
ing. Adherence to this guidance will promote greater dialogue at
this hearing and encourages the judiciary to participate in future
hearings. No questions should be entertained that relate to any
particular cases or tennis.

Justice SCALIA. Wouldn’t answer anyway, Mr. Chairman. [Laugh-
ter.]

Mr. CoHEN. I will begin by the first volley myself.

Justice Breyer, you refer to practices that other countries used
to regulate the regulators. Are there lessons you believe ACUS
might take from some of these international examples?

Justice BREYER. It is interesting. One of the things I think
maybe the judicial system and maybe the administrative system
could think about is in—sometimes when highly technical matters,
of which there are more and more—scientific matters, for example,
does this kind of brake work properly, or does this kind of, you
know, device have certain amount of polluting qualities or danger
of product, et cetera—it is awfully important to get good science.
And there are systems where the lists of sciences from the acad-
emies, say, in different European countries will be made available
to judges so that the judges can call their own expert from those
lists.

Now, I suspect that probably some agencies are perfectly able to
do that, and other agencies are not quite as able to do that or quite
as used to doing that. I am 6 years, at least, out of date on this,
but one of the things that I have looked forward to in the Adminis-
trative Conference is when you get different groups of staff and
agency heads and private lawyers, who know something about sev-
eral agencies, say, in that respect, they start talking about it, and
they do studies, and one will say, “Well, we couldn’t get the right
experts on this,” and some will say, “Well, we could.”

And what was the difference and how did you get them? And
then suddenly you see in one of the heads of one of the administra-
tions the look which suddenly says the light is dawning, which
means he has learned something from somebody else. That may
not be quite the right topic, but a lot of these things are inter-
national.

And what your suggestion puts into my mind, but it is more im-
portant to have in Paul Verkuil’s mind, is in today’s world it isn’t
such a bad idea to get someone from the EU or to get someone from
somebody else’s—from some of these other countries to ask, “How
are you doing this thing—you, who have the same kinds of prob-
lems—and what are your procedures?” And there is some inter-
change there internationally, which I would be pretty interested in
finding out if the Administrative Conference can look to those
things, too.

So that is what your question triggers in my mind when you ask
it.

Mr. CoHEN. Thank you, Justice Breyer. Are there are issues that
you hope that ACUS will prioritize this year?

Justice BREYER. That is up to them. And I think that an age-old
question, and I know you are working on this, and one of the prob-
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lems is there is something now, I think, called quasi-final rules or
something. Does that ring any bells—a quasi-final rule, or what is
it called? An interim final rule, where there is less procedure.

And I imagine that one of the things they are going to go into
is how does that work? And how does the agency—people in agen-
cies, in my experience, and I am sure it is still true, they might
be given a job like set a consumer-oriented labeling rule for tires.
Well, they don’t have anyone in their agency who knows what the
right rule is, and they have tire companies who will tell them, “Our
tires better, because it goes faster and doesn’t skid on the straight-
away.” And somebody else will say, “No, no. It is the curves that
matter.” “No, it is the rain—rain. It has got to hold during rain.”
And so they get lots of conflicting advice.

Well, in those circumstances there is likely to be no absolute an-
swer. There is likely to have to be a weighing of different factors.
And they will want to get some people in who aren’t just the staff
working on it, nor just the interest groups that are talking to the
agency. How? When? Under what circumstances? How do you pre-
vent this process from going on forever? How can we do better and
get to the right rule?

Well, I am sure those problems are there double, and they
haven’t met for 6 years. And so from my outside position on this,
and just seeing cases that are failures, because that is what comes
to us as a court—somebody is saying it is a failure—I would say
that that is a huge area, which they will, I suspect, want to go into.

And then I go back to your first question and say, let us look
what they are doing on this in the EU. Let us look what they are
doing on this in other countries. And maybe we will all learn some-
thing, because that is the bottom line, I think, for ACUS. Can we
all learn something? And quite often, you do.

Mr. CoHEN. Thank you, sir.

Justice Scalia, you are former chair and you have now got an-
other successor in Chairman Verkuil. As he begins his chairman-
ship, would you be kind enough to offer him some suggestions or
recommendations on how we should proceed?

Justice ScALIA. Do good and avoid evil— [Laughter.]

The only thing for sure.

Well, of course, the first thing that Chairman Verkuil is going to
have to do is to identify talented workers, which is by and large
academics who are interested in the field of administrative law and
can do out and go out and do the legwork that is necessary to any
serious study of administrative procedures. Fortunately, he is in
academia, as most of the chairman of the conference have in the
past been, and I think he will be able to identify them readily
enough.

As to particular subjects, that is—frankly, the hardest job of the
chairman is to figure out what to study. What is it that really
needs doing? I agree with Justice Breyer that surely one of the
areas focused on—it is always focused on—is rulemaking, espe-
cially since the courts’ manner of reviewing rulemaking has seem-
ingly changed in recent years.

I am not as sanguine as Justice Breyer is that we are going to
learn much from foreign countries. I have no antagonism toward
studying the best around the world, but—I used to teach compara-
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tive law—but, frankly, I don’t think administrative law is an area
where we have much to learn as opposed to teach, because I think
we have probably—and probably you would agree, wouldn’t you,
Justice Breyer?—the most open and efficient system of administra-
tive law in the world. I don’t know any country that—well, many
of them don’t have a rulemaking, basic rulemaking system of the
sort that we do.

Other advice for Chairman Verkuil. No, I think that is about it.
He has to select good people—I don’t know—and good members of
the conference, of course. It is up to the chairman to appoint the
lay members of the conference. And that, again, requires a good
deal of judgment. But I am sure Chairman Verkuil knows where
the good ones are.

Mr. COHEN. Thank you, Mr. Justice. As you might have noticed,
our lighting system is not without the ability to fail, and—but I
know my 5 minutes are up, and so I will recognize the Ranking
Member of the Subcommittee, Mr. Franks, for his 5 minutes.

Mr. FRANKS. Well, thank you, Mr. Chairman.

And again, thank both of you.

Justice Scalia, if it is all right, I will begin with you. And I want
to certainly defer to the restraints that you have, and so if I get
caught sideways, just ignore me, okay?

In the Subcommittee’s 21st Century Project report, we identified
several issues for study and potential reform to make judicial re-
view more effective. And so I guess I ask you what do you think
are the top challenges the judiciary confronts in providing effective
judicial review of agency action?

Justice SCALIA. Currently—and there are some “Law Review” ar-
ticles that will substantiate this—currently, part of their problem
is to know when it is that they should and when it is that they
not defer to the judgment of the agency. It is really—the answer
to that question is quite vague, and maybe that is our fault, but
that is the reality. That is the biggest problem that the lower Fed-
eral courts face—and for that matter, our court. I am not sure that
I know the answer either.

Mr. FRANKS. Justice Breyer, do you have anything to

Justice BREYER. Well, it could be a problem for you. I think it
is a very, very big problem. It sounds technical but, look, we live
today in a world where 300 million Americans want a say in what
happens. And this is the difficulty. The same is the difficulty for
every one of us. It is called time. It is called time is limited. We
have a lot to do, and a lot of these decisions require some degree
of expertise.

So people know what they want. They want a cleaner environ-
ment or they want better health care, whatever those things are
that they vote for. And they are put at a general level. Now, you,
then, legislate at a pretty general level. But you have to decide to
what extent you want the agency to write the details. And if you
give them too much power, well, then you have taken power away
from the ordinary American. But if you give them too little power,
they won’t be able to achieve those general objectives. You don’t tell
the Army what hill to take.

Mr. FRANKS. Yes.
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Justice BREYER. So, ultimately, you are trying to make that deci-
sion. But you don’t focus on it when you write the bill.

Mr. FRANKS. Yes.

Justice BREYER. So we have to interpret these statutes on an
issue that is inevitably important to you, but you haven’t told us.
And that, I think, as Justice Scalia said, is a very difficult problem,
because it comes down to the question of how much we interfere
with the agency.

Mr. FRANKS. Mr. Chairman, I don’t know about trying to coalesce
many different voices. That sounds like something Members of
Congress might be more challenged with than members of the
court, but that is just a thought.

Justice Scalia, could ACUS help, do you think, identify the most
promising legislative actions that could help the judiciary in the
area that—the question I asked? Do you think that is something
that they might focus on or have any thoughts on?

Justice ScALIA. That is one of the authorized functions of the
agency is to make recommendations not just to the agencies, to the
President and to the courts, but to the Congress. And some prob-
lems in administrative process could not be fixed except with the
cooperation of Congress.

Perhaps the most significant change made by the old Administra-
tive Conference was eliminating the doctrine of sovereign immunity
in the review of administrative actions. The Justice Department
used to have canned briefs, you know—give them the sovereign im-
munity brief, you know. You just pull it off the shelf and file it.

And with the help of Congress, the statute was amended to make
it very clear that sovereign immunity does not apply to challenges
to administrative action where you are not seeking money dam-
ages, but you are seeking to get the agency to do it right. So, yes,
absolutely.

Another area that occurs to me that—well, I don’t want to get
sideways with Verkuil. I don’t know what Verkuil wants to do. But
what I would be interested in some statutes Congress requires the
agency to act by rulemaking. It says the agency shall issue rules
on this or that. In other areas the Congress does not require the
agency to act by rule, but authorizes the agency to act by rule. And
in yet other areas, Congress says nothing about it. And so the
question is does the agency have inherent rulemaking power or
not.

The courts have held that an agency, where it has power to act
by rule or by adjudication, does not have to act by rule. It can just
have case-by-case hearings and make its law through those case-
by-case hearings, just the way the courts do. I mean, we don’t have
rulemaking, but we, in effect, make law by case-by-case.

Now, people have often commented that there are some areas
where that case-by-case process is not good, and maybe the agency
ought to be required to act by rule. If there was one area where
I would look into as to whether Congress should take some action,
it might be in that group.

Mr. FRANKS. Well, I guess my time is up, but can I toss this last
one out, Mr. Chairman, to Justice Scalia?

I wanted to see if you had any follow up on Justice Breyer’s com-
ments related to how clearly Congress writes statutes. And I am
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not trying to draw you into a war here, but do you have any
thoughts along those lines? I mean, is there things you could offer
Congress in the clarity of our statutes?

Justice SCALIA. I am much too diplomatic, Congressman, to be
drawn into that subject.

Mr. FRANKS. Yes, sir.

Well, it sounds like the gentleman may know the difference be-
tween a judge and a legislator as well, so that is great.

Thank you, sir. Thank you.

Thank you both.

Mr. CoHEN. Thank you, Mr. Franks.

I now recognize the distinguished Chairman of the full Com-
mittee, the dean of the Judiciary Committee, and my leader, John
Conyers.

Mr. CoNYERS. Thank you, Chairman.

What I think we have here is some amazing agreement over the
importance of this conference, a welcome to a new chair. And I
think that we are going to have to have the time spent in which
the conference starts acting for us to draw conclusions about what
we think about it.

We are all in agreement about its undervalued importance. We
think it is on the right track. It is re-stimulated. And I think from
that point on, we will have to see what they actually do before we
begin to volunteer recommendations in terms of process or even
substance. And so I think this gets us off to a good start.

Rulemaking is extremely complicated, and for the Congress to be
relieved of that task and to have it vested in this conference is
probably a very good thing, because this leads to consistency and
makes it much easier for us to do the substantive legislation.

Now, is there some area you might think that we might be look-
ing at before the new chairman really gets in the saddle?

Justice ScALIA. I would give him a chance to get his footing rath-
er than push him in one direction or another. You know, he is like-
ly to take a suggestion by Congress as a command, and if I were
you, I would—he is a good man, and I would let him survey the
territory and maybe come to you with the suggestions, and then
you can pick the ones that seem the best.

Mr. CONYERS. And after all, Mr. Chairman, we can have him
come before the Committee from time to time himself.

Now, there is a subject that I am anxious to raise with you, but
every member of the staff has recommended strongly that I did not
raise it, that it fails the minimum, the warning, the admonitions
of the Subcommittee Chair.

Justice SCALIA. Mr. Chairman, we are both friends of Elena
Kagan, and I don’t [Laughter.]

I don’t think we are willing to go beyond that. [Laughter.]

Mr. CoNYERS. Well, I am sure you will be relieved to know that
that was not what I had in mind. [Laughter.]

But I think that these kinds of discussions between the two parts
of the Federal system should be encouraged. You know, after all,
there are two levels to every subject matter. One is the substantive
part, the matter, the entitled matter that we are considering, but
there is another psychological area, and that area is the personal
feelings about human beings that we all have toward one another.
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And what that means to me is that if you really understand if
you really have a disagreement on the substance that is not per-
sonal and does not go beyond the agreements or the differences
that exist, we are all in a much better position to come to a prob-
ably more reasonable conclusion when we are operating on that
level.

And all too frequently in the only system I know, a democracy
like this, it is so easy to move from the substantive to the subjec-
tive. And once that happens, again, just from my experience, that
affects the reasoning processes about the substantive. And it is for
that reason that I applaud the Chairman and his ranking colleague
for doing what we are doing and urge that wherever it is appro-
priate that it be engaged in more.

I have come to appreciate it at the opening of every one of the
judicial conferences, the Chairman of both Judiciary Committees
and their Ranking Members are invited to join the chief justice
with some of the leaders from the various circuits. And it has come
to be something that I look forward to.

It is not a long time, but you can talk about whatever you want,
and the views, of course, of the two Chair and the two Ranking
Members, their presentations are all unrehearsed and are quite dif-
ferent from each other in terms of the subjects that they pick as
well as their point of view on the subjects that they pick.

And we think that that practice and this practice both make it
more likely that regardless of whether our agreements or disagree-
ments result, that it is done in a more thoughtful way and a less
subjective way. And for that I am very grateful that you have cho-
sen to come back again and again to be with us. Thank you for
that.

Thank you, Mr. Chairman.

Mr. COHEN. Thank you, Mr. Chairman. And while we——

Justice ScALIA. I agree with that.

Mr. COHEN [continuing]. We can’t violate Canon 3, you did volun-
teer, and that opens the door to guessing what Chairman Conyers’
question was by admitting that you both were friends of Ms.
Kagan. Would you like to continue on with other thoughts of what
his question might have been? [Laughter.]

Justice BREYER. But I thank you for the Chairman’s remarks,
too, and because I couldn’t—we live in an institution where we dis-
agree about a lot of things, and we also agree about a lot of things.
And by keeping our discussions always at the substantive, profes-
sional level and doing our absolute best not to make them subjec-
tive or personal, we remain good friends, and we discover that in
a lot of cases, which could go either way, you know, it is just much
easier to reach agreement. So your remarks struck a chord in my
mind, for which I thank you.

Justice SCALIA. I agree with that. Somehow the press sometimes
portrays the Supreme Court as nine scorpions in a bottle, you
know, all that. That is not what we are at all. We are all friends.
And how close our friendship is has nothing to do with how much
we agree on particular substantive issues. And the fact that we are
friends makes it easier to listen to one another on the substantive
matters, which is what you are saying, Mr. Chairman.
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I wish that we had more contact with other people on the Hill.
I think the world was much different when this was a smaller
town, when it was a one-company town and all of the social inter-
action was essentially between members from the three branches.
My colleague here has a lot of contacts on the Hill, having worked
there for a long time. He has friends on the staff, and I am sure
with the members.

I don’t have that advantage and, frankly, I wish that I did know
more people on the Hill and associate with them not just in formal
hearings like this, but even socially. And I don’t know—maybe
there ought to be a Take a Congressman to Lunch Program.
[Laughter.]

Mr. COHEN. Where? [Laughter.]

Thank you, sir.

Mr. Coble from the great state of North Carolina?

Mr. CoBLE. Thank you, Mr. Chairman.

Gentlemen, good to have you both on this side of the Hill. Gentle-
men, from your past experience with the administrative council—
Administrative Conference—what are some of the important—
strike that. What are some of the significant difficulties that it
faced in identifying and making effective recommendations on some
of the important areas for administrative law?

And I will be glad to hear from each of you.

Justice ScaLIA. Well, I would have a better perspective on that.
Sometimes you would find an agency that was very reluctant to
take any advice or guidance—not often, but sometimes. And that
would make it hard to get our recommendations adopted.

Ordinarily, though, since the general counsel of that agency
would normally be part of our operation, and since the agency
would have cooperated with the whole study, that is not ordinarily
the problem. But that can be one problem.

And needless to say, getting Congress, if our recommendation is
one for legislation, you know how easy it is to get legislation
through, right?

Mr. COHEN. Lots of things pass the House, sir. [Laughter.]

Mr. CoBLE. Justice Breyer, do you want to be heard further?

Justice BREYER. No, I suspect that the problem on something like
that is to say it is a problem for many of us, and you might have
it. It is a question of where can you be effective.

And, for example, if you have a—there are a large number of dif-
ferent subjects that you personally as a legislator, wherever you
are, might deal with. And you are trying to look to see, well, where
can we make a difference here? And that depends on what the co-
operation is from other people. And also you would like it to be
something significant.

And so I think the Chairman, who has lots of experience in this
area, will have to see, well, let us see what those agencies—what
are they being bothered with? And where do we think we can make
some progress on this? And then do we find the academic?

You know, I was an academic for a long time, and just being
there is a strong temptation to just sit in your office. But in this
area—and it is wonderful for the academic—they will go out and
talk to people who actually are involved in the process and would
actually have some experience. And so their work will be better.
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You have got to get the right academic, and you have got to get
to understand from the practitioners what they want and need, and
you have to understand what is likely in the agency. So there we
are, that—just anyone who is trying to be effective in an area.

Mr. COBLE. Let me put one more question to each one of you.
One key area of reform the Subcommittee identified in its 21st
Century Project was electronic rulemaking. And can you all iden-
tify ways in which Congress both promote a rulemaking and better
ensure that documents agencies make electronically available are
redacted to protect all personal information? That is a long ques-
tion, but could you illuminate on that?

Justice ScALIA. Well, ordinarily, the agencies’ rulemaking process
is a written process now. Whether it is written on a typewriter or
on a word processor or electronically, it doesn’t seem to me to make
a whole lot of difference. Where the new electronic age might make
a difference is the agency posting its proposed regulations so that
they will be available to everybody readily. That will be a great
help.

But as far as the receipt of recommendations, I, you know, I don’t
know that it would—going to make a whole lot of difference wheth-
er they do it electronically or by mail. It is something the con-
ference ought to look into. What difference does the new electronic
age make on the agency’s rulemaking?

Justice BREYER. Because I suspect it will. There we were pleased
at the court, because the Congress provided a year ago a small
amount of extra money to put our proceedings instantly online. So
everything goes instantly online, the opinions, within a matter of
minutes. And the result of that is we got about a million hits a
day—I mean, huge. And that to me is wonderful because, you
know, people can instantly find out what it is that we have done
or are saying, and so forth.

But if you are on the opposite side, of course, if you can have a
million or 2 million or 10 million hits, i.e., you could have a 10 mil-
lion comments, and people, if they can, they might, and suddenly
you have got to figure out how do we separate the wheat from the
chaff here. And then people can get annoyed if they feel they didn’t
get a good response, and there are perhaps millions of people
who—you can’t answer everybody. You answer the kind of com-
ment, not necessarily the individual.

Well, I think it would be pretty interesting, as Justice Scalia
says, to find out what is going on, what could go on, what do we
put online, how do we separate wheat from chaff, and so forth.

Justice SCALIA. Well, I mean, that is a good point that Justice
Breyer makes. Since the agency under normal rulemaking proce-
dures must consider all of the comments received, you don’t want
to make it too easy to give comments to the agency. I mean, you
don’t want to sift through a lot of garbage that has come through
on the Internet. So maybe it is better to leave the comment process
in writing. But that is something that I think the conference ought
to look into.

Mr. CoBLE. Thank you, gentlemen, for being with us.

I want to beat the red light so the Chairman won’t—you won’t
keelhaul me. Yield back, Mr. Chairman.

Mr. CoHEN. Thank you, Mr. Coble. Never would happen.
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Have either of you all ever considered tweeting or twitting?

Justice SCALIA. I don’t even know what it is, Mr. Chairman, to
tell you the truth. [Laughter.]

I have heard it talked about, but, you know, my wife calls me
Mr. Clueless. I don’t know what you—with tweeting.

Justice BREYER. Well, I had no personal experience with that. I
didn’t know how it worked. And then, remember when they had
disturbance in Iran?

Mr. COHEN. That is true.

Justice BREYER. Well, for my son said, “Go look at this.” And, oh,
my goodness. I mean, there were some twitters, they called them.
But there were people there with photographs as it went on, and
I sat there for 2 hours absolutely hypnotized. And I thought, “My
goodness, this is now for better or for worse.” I think maybe in
many respects for better—in that instance, certainly.

It is not the same world, and it is instant. And people react in-
stantly. And there we are. I will just say there is quite a difference
there, and it is not something that is going to go away.

Mr. COHEN. I would now like to recognize a former district attor-
ney general and a long-term serving Member of this Committee, a
man who has been hypnotized on several occasions by many dif-
ferent current events and national events, and a lame duck, so you
never know what he will say, Honorable Bill Delahunt.

Mr. DELAHUNT. I, too, shall be diplomatic, Mr. Chairman. I can’t
really add anything to what has already been said other than to
extend a note to the both of you of gratitude for providing impetus,
if you will, for the resurrection of the conference. I think you both
deserve unrestrained praise for again bringing back to life what
will be a useful tool. And this will be part of your collective legacy.

And I guess my one observation would be that we hear much
about accountability and transparency in government, and govern-
ment being out of control. This is a very significant vehicle to en-
sure accountability, another check that, if you will, is under the
radar screen. Even with your presence here, one doesn’t see a mass
of cameras here today. There might be one or two members of the
press, but this kind of—the availability of the conference, really, I
consider something of immense value in terms of how government
functions.

But I would hope, with the advent of the new leadership, and we
all welcome the new director here, there is an understanding that
it is important to have a profile. Maybe I can make this into a
question to see whether you concur with this judgment. But we
ought to be able to, you know, demonstrate to the American people
that this is—I think maybe it was you, Justice Scalia, that said
this is a good bargain. This is a real good investment.

And maybe within the conference itself there is an opportunity
to establish in very real and practical terms the cost savings that
are effected by the work of the conference over an extended period
of time. Do you have a comment?

Justice ScALIA. Yes. You know, a good way to do it would be to
have the private lawyers keep track of the hours that they expend
in committee meetings and in the assembly, and then to charge 500
bucks an hour or whatever their normal rate is, and add it up and
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see what it comes to at the end of the year. You will find that you
are getting an awful lot of very——

Mr. DELAHUNT. I am not even talking about those kind of sav-
ings. What I am talking about is the benefit of the recommenda-
tions

Justice SCALIA. That is a little

Mr. DELAHUNT [continuing]. In terms of the functioning of gov-
ernment.

Justice ScALIA. That is a little harder to quantify. I mean, that
is why most of this stuff is under the radar. It is hard to quantify
most of it.

Mr. DELAHUNT. Really?

Justice Breyer?

I mean, I would encourage it, because I think that, you know,
much of what we do here, really, its importance and significance
goes entirely unnoticed. And this would be an opportunity to say
to the American people government is working. It can function in
an efficient, effective way.

And here’s the bottom line. Now, maybe we have to guess some-
what. Maybe it has to be a range, but I see it as a small step in
terms of restoring what clearly is a—I don’t want to become, you
know, I don’t want to indulge in hyperbole here—but restoring
some confidence in government, that it can function and it can
Work,?as far as the American people are concerned.

Yes?

Justice BREYER. Congressman, I am glad that we are hearing
you ask that. It might be on some things. For example, suppose you
change some of these processes so the bottom line, which it would
be a rule coming out, comes out more quickly. Well, there you can
make an estimate with that, because a longer time takes a lot of
fr‘noney. And then you could see there’s some measurement of satis-
action.

And there might be ways that Sally Katzen—I don’t want to put
her on the spot, but she has been over running OIRA. And in OIRA
they have ways in OIRA of measuring that they save the country
X billion dollars, for example. And some of what the Administrative
Conference, but not all, would lend itself to that.

And then how many people actually file court cases as a result
of the rule? If, on balance, fewer people do, because there is greater
satisfaction, that might be quantifiable, too. So I suspect with some
of the things that there will be some methods of quantifying some
of them as minimal savings, and maybe more. And I think that
might help.

Justice SCALIA. The conference publishes an annual report—I am
sure it will continue to do that—which tries to set forth the most
important recommendations it has come up with in the previous
year and also the most important accomplishments of prior rec-
ommendations from the previous year. And I am sure that will con-
tinue, but I am also sure that it will not make the front page of
the Washington Post.

Mr. DELAHUNT. Right.

Justice SCALIA. Most of this stuff is very incremental. It is very
technical. It is hard to grab the public’s attention with it.

Mr. DELAHUNT. Yes. Thank you, gentlemen.
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Mr. CoHEN. Thank you, Mr. Delahunt.

I now recognize the gentleman from Iowa, Mr. King.

Mr. KiNG. Thank you, Mr. Chairman.

Thank you, Justices, for your testimony here and your engaging
response to the questions that have been offered by the members
of this panel. I happened to notice that there were 13 people that
came through the gallery here that had been in my office within
the last 2 hours. They are quite interested in the dialogue that is
taking place here today, and as am 1.

And I am wondering—this is kind of a personal curiosity—how
broad the comments might come from the conference on when we
are looking at comments that would go in on the executive branch
of government, certainly, and the rulemaking process. Would those
comments also have the view from the judicial branch and of the
legislative branch?

Justice SCALIA. I am sure that we never—well, I do not recall
during my tenure as chairman, nor am I aware that during any
other chairman’s tenure, views were requested from the courts. I
am not aware that that ever happened. And I am not sure—I am
unaware of soliciting views from the Congress either. When Con-
gress had views, I am sure it made them known, but I don’t think
we have solicited them.

Mr. KING. Thank you.

Justice Breyer?

Justice BREYER. In the Administrative Conference itself, which is
really not the rulemaking body, but it is considering the rule-
making procedures, for example, of other agencies, I was the judi-
cial liaison. So there there was a method of finding out what judges
thought of the processes that they were considering.

And also from time to time there were people from Congress, it
is my recollection. And I know that Congress has often provided a
comment on rulemaking by different agencies, it used to be, wheth-
e}1; it was EPA or other things. It is rare that the judiciary will do
that.

Mr. KING. Well, here is what brings about my curiosity and with-
in this context that as rules are proposed by the agencies, if the
conference is taking a look at those rules before they have the force
and effect of law, they—and they are perhaps making a rec-
ommendation as to looking at it from all three branches of govern-
ment, perhaps an evaluation of where constitutional problems
might arise, or in the legislative branch—now, let me say that that
would be the judicial branch—the executive branch on whether and
how the executive branch might administer these rules, and maybe
recommendations to the legislative branch as well as far as the
input that might come from the public on the policy side.

I bring all of these up because I watch us pass legislation here
that turns into rules that have the force and effect of law, and once
it leaves the Congress and goes to the President’s desk, it is com-
pletely out of our control, and yet our constituents have to live with
the consequences.

And so I am looking for a way that—I have in the past intro-
duced legislation, and I am currently an original co-sponsor of leg-
islation that the lead sponsor on it is Congressman Davis of Ken-
tucky, H.R. 3765, which the legislation that I introduced requires
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all the rules to come before Congress before they have—and they
can be voted in block or separated out and amended, but before
they have the force and effect, so that Congress could vote them
up or down.

And it seems to me that if we could pass the legislation of that
type in this Congress, that would allow all of us with our 306 mil-
lion constituents to have input sorted through each of our Mem-
bers. And then that kind of input could go to the conference to be
evaluated and perhaps be coupled with a recommendation before
we would vote on such rules before the Congress.

And I see Justice Scalia with an answer to that idea.

Justice SCALIA. Please, please don’t do it, Congressman. [Laugh-
ter.]

We didn’t, and I don’t think we should, get into the substance of
rules. I think it would be the kiss of death for the Congress to have
it review the substance of agency rulemaking.

The only thing we look to, and that is why it is so—what should
I say—so unpopular and dull and under the radar, all we look to
are the procedures that the agencies use. They may come out with
real garbage, but that is none of our business. That is your busi-
ness, I understand, but it is not the conference’s.

And I think if you tried to make it the conference’s, it would alter
the character of the organization enormously. I think it would ulti-
mately be ineffective, because it would inevitably become politi-
cized, the substance, you know, getting into what people favor or
don’t favor, whereas procedures are pretty much, you know, peo-
ple—but whatever procedures are passed, efficient, fair, you can
get people to agree on those things. But when you get into the sub-
stance, you are going to politicize. We have never done that in the
past, and I hope that that that won’t happen.

Mr. KING. Justice Breyer?

Justice BREYER. It is a very big topic with a history. And I would
bet if you go back a hundred years, you will find people with the
same concern and a hundred years from now, because your concern
is, well, we have to delegate a lot of authority to the President or
to the agency, and then we really don’t have much of a check on
how they exercise it.

And one of the ways of solving that for a while was something
called the legislative veto. And there was a two-House veto, and
there was no one-House veto, and then in a case called Chadha,
which was decided before I was on the court, the court said that
that is unconstitutional. I didn’t do it, but the court

Justice SCALIA. I did. And I wrote one of the briefs in the case.

Justice BREYER. Yes.

Justice ScALIA. Entirely correct.

Justice BREYER. I am sure it was. I wasn’t there, so I don’t——

And then are there ways of replicating procedures like that?
Well, that is a big question and difficult to do, and so I will leave
%rou with the problem. But I will note, yes, of course, it is a prob-
em.

And by the way, interestingly enough, there have been com-
plaints in a famous article written by Lloyd Cutler years ago that
just as you are in the position of, well, we give this power to this
agency and then we don’t know what they will do with it and we
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have no check, so is the President, said Lloyd Cutler, and because
he actually doesn’t run the agencies, and he has limited time, and
how does he bring them into a check?

Hence, OIRA. Hence, OIRA, in an effort to do this, and this is
bipartisan. They have different names under different Presidents,
but it is the same effort. And now you are trying to figure out a
way how to do that in Congress, and you do it some with hearings,
you do it some with budgets and so forth. But so I won’t say don’t
do it

Mr. KiNG. But I

Justice SCALIA. I would say yes

Justice BREYER. You know, good luck, and it is important——

Mr. KING. I mean, my comment was really in an advisory capac-
ity on this, and I think in the end we could agree that this default
needs to go back to the voice of the people as heard by the Mem-
bers of Congress, and it is our responsibility in the end to take care
of that here at.

Justice BREYER. Because what I had said—it is a very interesting
topic for me, because I—what I said before was not a criticism of
Congress. But I don’t know how I would write a statute which says
we want to give the agency just this much power, and we want the
courts to dive in just this much. Well, what is the “this much?” And
how do you write that? And that is why it is so difficult.

So it is a huge problem, and it is not as if you can’t make any
progress. Maybe you can. But I could just make the trite observa-
tion that it is no less of a problem today than it was 6 years ago
or 60 years ago. And that is what we are trying to find out.

Mr. KING. Well, in conclusion, Mr. Chairman, I would just com-
ment that the Endangered Species Act and the Clean Water Act
mean something entirely different today than they did when they
were passed, and that is one way to illuminate this problem that
we have.

Thank you, Justices. I appreciate it.

And I yield back.

Mr. KING. Thank you, Mr. King.

And I want to thank each of the members of the panel, in par-
ticular the justices on the panel, for their time, their interest in the
subject matter, their testimony today.

And we are going to recess this hearing, because we have votes.
We will come back.

The justices are, within the powers that I have, dismissed. And
I want to thank you for your testimony.

And, Justice Breyer, I want to thank—you give me a lot of new
ideas on how to buy my new tires. Thank you. Thank you very
much.

Justice ScALIA. Thank you, Mr. Chairman. Enjoyed being here.

[Recess.]

Mr. CoHEN. [Presiding.] This panel is now reconvened and open
for business. Thank you for participating today. And we have the
same instructions that we had previously—red, blue, yellow, green
lights. Hopefully, they work.

Our first witness 1s Mr. Paul Verkuil, who has had much rec-
ommendations and advice today from distinguished scholars, con-
firmed by the Senate as chairman of the administrative office—Ad-
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ministrative Conference of the United States, aka ACUS, sworn in
by the Vice President April 6, 2010, served as president of the Col-
lege of William and Mary, where Rip Scherer went to school and
might have coached as well, dean of Tulane, where Richie Petitbon
went to school and may have coached as well, and Cardozo Law
Schools, where Bike Haas went to school, the acting dean of the
University of Miami Law School, where George Meyer went to
school, and CEO of the American Automobile Association.

Legal activities include appointment as special master by the
U.S. Supreme Court in the original jurisdiction case of New Jersey
versus New York, not in the NBA, and appointment as special mas-
ter by the Fifth Circuit in U.S. versus Louisiana higher education
desegregation case.

As senior counsel to Boies, Schiller & Flexner, Mr. Verkuil
oversaw the firm’s pro bono program of anti-trust and corporate
governance matters, published over 60 articles on administrative
law and regulation topics, chair of the administrative law and regu-
latory practice section of the ABA, and a consultant to and member
of the Administrative Conference of the United States, ACUS.

Thank you, Mr. Verkuil, for your participation. And will you pro-
ceed with your testimony, sir?

You have to turn yourself on there. There you go.

TESTIMONY OF PAUL R. VERKUIL, CHAIRMAN,
ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

Mr. VERKUIL. I am sorry. Can you hear me?

Mr. COHEN. Yes, sir.

Mr. VERKUIL. Am I on? Okay, good.

I am sorry Justice Scalia has left, because I wanted to assure
him——

Mr. COHEN. We can call him back.

Mr. VERKUIL. No, no, that is all right.

Mr. COHEN. Somebody issue a subpoena quickly. [Laughter.]

Mr. VERKUIL. I just wanted to assure him and assure you, too,
that I am definitely here to do good and avoid evil.

Mr. CoHEN. Good.

Mr. VERKUIL. As you can tell.

Mr. CoHEN. We are all, you now, waiting to hear.

Mr. VERKUIL. I know this was a question to be answered first.

As you can tell, we are an agency with many friends in govern-
ment, on the Hill and on both sides of the aisle. It tempts me to
recall the words of Daniel Webster, who told the Supreme Court in
the Dartmouth College case that we are a small college, but there
are those who love us. Well, we are a small agency, but we have
many friends. We are big in friends. And this is so for a reason.

ACUS represents an ideal in government administration, a
thoughtful balance politically and ideologically, and consensus-driv-
en. It is no exaggeration to say that the best of our recommenda-
tions contain a kind of moral as well as logical force. They are fol-
lowed or adopted because they are the product of deliberation and
are persuasive. They are not ukases issued from above.

It is my hope that during my time as chair these qualities will
distinguish each of our recommendations and all of the work of the
conference, whether it be colloquia, research reports or informal ad-
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vice. I am also sensitive to the charge that we not become too eso-
teric, too law professor-like, if you will, in our work. We need to
think without being a think tank. We need also to do. So let us call
it a think and do tank.

Informal advice on short notice should be one of our strengths.
Solving sticky, small procedural problems quickly should be as im-
portant as deliberating carefully over large questions of the admin-
istrative process.

My written testimony sets out a potential list of topics, some big,
some small, but rather than dwell on these in my short time, let
me tell you what I have in mind and have been doing to get us up
and running. Currently, I am the only employee of ACUS, but I
have been assisted by some effective consultants and a former con-
ference senior staff attorney, who has been detailed from GSA. I
have undertaken the following activities to get it started again.

First, prospective members of the council are in the final stages
of approval and will be announced shortly by the White House.
OMB has reestablished an account for the conference from which
appropriations can be drawn, and we have established the budget
mechanisms and authorities necessary to commence operations.

Steps have been taken to reclaim old conference files from the
national archives and from unlikely places like law school libraries
and even basements of former employees. In fact, I have my eyes
out everywhere for old ACUS documents and memorabilia, one of
which I can show you. We found the original seal in, I must say,
David Pritzker’s basement.

While I was in Thomasina Rogers’ office last week. She is the
last chair of the conference and is now chair of the Occupational
Safety and Health Review Commission, and I spied some old green
conference volumes on her shelf, which I hope to recover, or at
least borrow. And so it goes.

Mr. COHEN. Have you been to Justice Scalia’s office?

Mr. VERKUIL. No. I have, but I haven’t looked on the shelves. I
am going to do that. Thank you for the tip.

We have been using temporary space made available by the Fed-
eral Trade Commission under an interagency agreement until our
permanent space is available sometime in July, and we are in the
process of getting our appointments through OPM, as required.

We started the process of filling up the membership by deter-
mining the independent regulatory agencies that are statutorily en-
titled to membership, consulting with the White House on the de-
partments and agencies that require presidential designations,
identifying departmental subagencies that might deserve their own
members, and beginning the process of identifying a diverse group
of nongovernmental members and liaison representatives, whose
appointment will be subject to approval by the council.

I have met with GSA to discuss the requirements of the Federal
Advisory Committee Act as they apply to the conference. We are
working together to finalize a charter, which under FACA must be
filed before any meetings can take place. A copy of that charter will
also be filed with the standing committees of the Senate and House
committees with jurisdiction over ACUS.

I met with DOJ’s Office of Legal Counsel to request review of a
prior OLC opinion concerning the application of the Emoluments
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Clause of the Constitution to the office, to our members and to our
council membership. I met with the U.S. Government Ethics Office
to review, update and simplify our prior procedures for monitoring
potential conflicts of interest, particularly among nongovernmental
members of the conference. And I have been reviewing and consid-
ering updates to conference bylaws to conform with changes in law
and reestablish our committee structure.

I am working to reconnect with Federal agencies, the bar, public
interest groups, the academic community and, of course, with the
Hill and with this Committee to solicit input on issues that might
make the most sense to address first. In order to gain momentum,
I have met with several academic researchers to undertake specific
studies in some of the areas mentioned in my written testimony.

I am engaged in planning for a Web site that will be easily acces-
sible to the public and the agencies alike and help us provide a
useful forum to discuss and propose best practices. Finally, I have
submitted our fiscal year 2011 budget to the House Appropriations
Committee through OMB.

I can tell you, Mr. Chairman, that we are very happy to be in
business. I am very proud to be part of the agency that you have
permitted to come back to life, and I want you to know that I will
work as hard as I can to make this Subcommittee and this Com-
mittee proud that you have been the driving force to reestablish
the Administrative Conference. Thank you very much.

[The prepared statement of Mr. Verkuil follows:]
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PREPARED STATEMENT OF PAUL R. VERKUIL

STATEMENT OF PAUL R. VERKUIL

CHAIRMAN
ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

HEARING
BEFORE THE
SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW

COMMITTEE ON THE JUDICIARY
U.S. HOUSE OF REPRESENTATIVES

ON

MAY 20,2010

Mr. Chairman and Members of the Subcommittee:

I am very pleased to be here today as the Chairman of the revived Administrative Conference of
the United States (*“ACUS” or “Conference”). I first want to thank the Subcommittee for its
leadership in this bipartisan and persistent effort to reauthorize the Conference after a 14Vs-year
hiatus. Without your support, and that of many other key proponents such as Justices Scalia and
Breyer, it would not have been possible to have this hearing today.

I have studied and taught Administrative Law for almost 40 years and had the opportunity to
work closely with ACUS during its previous incarnation. My first consultant project for the
Conference involved judicial review of informal rulemaking,' completed when Justice Scalia
was Chairman. I found ACUS to be a remarkable forum for developing thoughtful and broadly
based consensus solutions. Its recommendations produced real improvements in both the fairness
and efficiency of federal agency operations. It was a blow to good government when ACUS lost
its funding in 1995.

When President Obama offered me the opportunity to lead ACUS back, I readily agreed. I'm
honored to have the chance to develop a full program of applied research to improve federal
administrative processes.

Between 1968 and 1995, when ACUS was in operation, the Conference adopted a wide range of
recommendations for improving procedures and reducing the costs by which federal agencies
administer regulatory, benefit, and other government programs. In addition, the Conference
facilitated the interchange of information among federal administrative agencies potentially
useful in improving their procedures. These activities included publications, colloquia, training

1See ACUS Rec. 74-4; Verkuil, Judicial Review of Informal Rulemaking, 60 Va. L. Rev. 185 (1974).

2
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programs, and the establishment of interagency working groups to help achieve the
implementation of Conference recommendations. The Conference also collected information
and statistics from administrative agencies and published reports evaluating various
administrative procedures.

ACUS’s work received consistent support from a broad range of knowledgeable sources. At a
hearing in 2007 to reauthorize ACUS, the Congressional Research Service (CRS) concluded:

“ACUS’s past accomplishments in providing nonpartisan, nonbiased,
comprehensive, and practical assessments and guidance with respect to a wide
range of agency processes, procedures, and practices are well documented. . . .
ACUS evolved a structure to develop objective, nonpartisan analyses and advice,
and a meticulous vetting process, which gave its recommendations credence.”

Perhaps most notably, the ACUS members who voted on Conference recommendations were
drawn from a wide variety of backgrounds and interests in government and the private sector. It
was heartening to see public members who are normally strong opponents in politics and practice
come together to achieve consensus on ways to improve agency performance and effectiveness.

At similar hearings in 2004, both Justice Scalia (a former Chairman of ACUS) and Justice
Breyer (a former liaison representative from the Judicial Conference) provided strong support for
restoring ACUS. Justice Scalia viewed the agency as “a unique combination of talents from the
academic world, from within the Executive Branch . . . and . . . from the private bar, especially
lawyers particularly familiar with administrative law.”® He further observed: “I did not know
another organization that so effectively combined the best talent from each of those areas.”

Justice Breyer described ACUS as “a unique organization, carrying out work that is important
and beneficial to the average American, at low cost.” He noted that: “in practice [ACUS
recommendations] can make it easier for citizens to understand what government agencies are
doing to prevent arbitrary government actions that could cause harm.””

1 thank the Justices for their continued support here today.
Of course, it is a challenge to revive an agency that has not operated for over 14 years.

Fortunately, the Administrative Conference Act provides us with an excellent foundation, and
given the support of Congress and the White House, and the advice and guidance T am receiving

% Regulatory Tmprovement Act: Hearing on H.R. 3564 Before the Subcomm. on Commercial and Administrative
Law ol the Housc Comun. on the Judiciary, 110th Cong. (2007) (prepared statement ol Mort Rosenberg, Specialist in
American Public Law, Congressional Research Service).

* Reauthorization of the Administrative Conference of the United States: Hearing Before the Subcomm. on
Commercial and Administrative Law of thie House Comm. on the Judiciary, 108th Cong. 10 (2004).

Id at21.

* Rcauthorization of the Administrative Conference of the United States: Hearing Before (he Subcomm. on
Commercial and Administrative Law of the House Comm. on the Judiciary., 108th Cong. (2004). For more on
Justice Breyer’s participation in Conlerence aclivitics while he scerving as a liaison representative from the Judicial
Conference, see Jeffrey Lubbers, Justice Brever: Purveyor of Common Sense in Many Forums, 9 ADMIN. L. J. AM.
U. 775 (1995).
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from many former Chairmen, members, and others who are enthusiastic about helping, 1 think
ACUS can be fully functioning soon.

But restarting an agency is no instant proposition. I was confirmed on March 4, 2010 and sworn
in by Vice President Biden on April 6, 2010. Since then, I have been working to set up shop and
hire staff. The General Services Administration is overseeing our lease arrangements,
purchasing furniture and equipment, creating IT solutions and dealing with organizational issues.
Working in coordination with OMB and GSA, FTC has provided us with a small amount of
temporary space under an interagency agreement. Several job descriptions have been posted by
the Office of Personnel Management. We have secured the domain name “acus.gov” and have
email. Qur website should be activated soon.

Once the members of the Council are fully cleared and appointed by the President, which I
understand is imminent, we can re-establish the membership. With any luck, we will be ready
for our first plenary session by the fall.

Let me take this opportunity to provide some background on ACUS before discussing my plans
and hopes as Chairman.

Mission of the Administrative Conference

Under the Administrative Conference Act (“the Act”), 5 U.S.C. §§591-596, the agency’s
statutory responsibilities are:

(1) to provide suitable arrangements through which federal agencies, assisted by
outside experts, may cooperatively study mutual problems, exchange information,
and develop recommendations for action by proper authorities to the end that
private rights may be fully protected and regulatory activities and other Federal
responsibilities may be carried out expeditiously in the public interest;

(2) to promote more effective public participation and efficiency in the
rulemaking process;

(3) to reduce unnecessary litigation in the regulatory process;
(4) to improve the use of science in the regulatory process; and

(5) to improve the effectiveness of laws applicable to the regulatory process.
(5U.S.C. §591)

The Conference develops recommendations for improving the fairness and effectiveness of the
rulemaking, adjudication, licensing, investigative, and other functions by which federal agencies
administer government programs. Conference members include federal officials from Executive
branch departments and agencies, as well as from independent regulatory boards and
commissions; private lawyers; professors; and other experts in administrative and regulatory law
and government. The membership, which reflects diverse points of view, meets to consider
studies of, and to recommend solutions to, selected problems involving administrative law and
the regulatory process. As an agency subject to the Federal Advisory Committee Act, as well as

4
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the Freedom of Information Act, ACUS provides public access to Conference meetings, minutes,
and reports.

ACUS’s Organization

By statute, the Conference has no fewer than 75 and no more than 101 members, a majority of
whom are federal government officials. It is composed of a Chairman, a 10-member Council
that functions as an executive board, representatives from “each independent regulatory board or
commission,” and from “each Executive department or other administrative agency which is
designated by the President," [see 5 U.S.C. 593(b)(3)] and non-governmental members who may
not constitute less than one-third nor more than two-fifths of the total number of members.

The Chairman is appointed by the President with the advice and consent of the Senate for a five-
year term, and is the only full-time compensated member. The other ten members of the
Council, which acts as an executive board, are appointed by the President for three-year terms.
Federal officials named to the Council may constitute no more than one-half of the ten Council
members.

Apart from the Council members, who are appointed by the President, the government members
of the Conference as a whole serve by virtue of their positions in executive departments or
independent agencies and compose more than half of total Conference membership. Non-
governmental members of the Conference are appointed by the Chairman, with the approval of
the Council, for two-year terms. The Act (5 U.S.C. §593(b)(6)) specifies that these members
“shall be members of the practicing bar, scholars in the field of administrative law or
government, or others specially informed by knowledge and experience with respect to federal
administrative procedure.” They are to be selected “in a manner which will provide broad
representation of the views of private citizens and utilize diverse experience.” As noted, these
non-government members may not constitute less than one-third nor more than two-fifths of the
total number of members.

In addition to the overall membership (capped at 101), ACUS’s bylaws have permitted the
Chairman with the approval of the Council to appoint non-voting liaison “representatives of the
Congress, the judiciary, federal agencies that are not represented on the Conference, and
professional associations.”® This has permitted ACUS to have the thoughtful participation of
federal judges (like Justice Breyer), the GAO, and the Federal Administrative Law Judges
Association, just to name a few.

For many years, the entire membership of ACUS (including the liaison representatives) was
divided into committees, each assigned a broad area of interest. When ACUS closed in 1995,
these included the following standing committees:

o Adjudication (agency adjudicatory processes);

e Administration (alternative dispute resolution and other procedures utilized by federal
agencies to implement assistance, procurement, and other administrative programs),

e Government Processes (techniques used by federal agencies to implement federal

¢ ACUS Bylaws, 1 CFR. §302.4 (1995).
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programs),

e Regulation (administrative procedures applicable to oversight of private economic
activities);

o Rulemaking (processes used by federal agencies to issue rules and regulations);

o Judicial Review (aspects of administrative law or practice relating to the availability and
effectiveness of judicial review of agency decisions).

Under the Act, the ACUS membership (the “Assembly”) meets in plenary session at least once
each year to consider adoption of recommendations that have been developed through the
commiittee process and to take such other actions as may further the mission of the Conference.
The deliberations of the committees and the plenary sessions are all public.

In my experience as a public member, the way in which the Conference formulated its
recommendations proved to be a very effective one. Subjects for inquiry were identified by the
Chairman and approved by the Council. The committees, with the aid of expert consultants who
prepared supporting reports, conducted thorough studies of these subjects, and proposed
recommendations. Recommendations were evaluated by the Council and, if ready for Assembly
consideration, were distributed to the membership with the supporting reports and placed on the
agenda of the next plenary session.

The Chairman is authorized to encourage the departments and agencies to adopt the
recommendations of the Conference and is required to transmit to the President and to Congress
an annual report and such interim reports as he or she considers desirable concerning the
activities of the Conference, including reports on the implementation of its recommendations.

Upon the request of the head of a department or agency, the Chairman is authorized to furnish
advice and assistance on matters of administrative procedure. The Conference may collect
information and statistics from departments and agencies and publish such reports as it considers
useful for evaluating and improving administrative processes. In addition, consultants often
publish their reports as books or articles. The Conference also serves as a forum for the
interchange of information among departments and agencies that may be useful in improving
administrative practices and procedures.

History of the Administrative Conference

ACUS can frace its antecedents’ to a prominent list of non-partisan special committees
established to study and make recommendations on improvements in federal government
procedures, beginning with President Franklin Roosevelt’s Committee on Administrative
Management (the “Brownlow Commission™) in 1936 and his 1939 Attorney General’s
Committee on Administrative Procedure that led to enactment, after World War TI, of the
Administrative Procedure Act in 1946, This was followed by President Truman’s Commission
on Organization of the Executive Branch of the Government (known as the “Hoover
Commission” after its Chair, President Herbert Hoover) in 1947-50, and a congressionally

7 The following smmmary was gleaned from DAVID B. H. MARTIN, THE ADMINISTRATIVE CONFERENCE OF THE
UNITED STATES: AN HISTORICAT. EVOrLTION 17 (Draft March 21, 1978). Mr. Martin was ACUS Research Director
when he drafted this report.
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requested study by the Judicial Conference to study “time-saving” procedures on agency
adjudications completed in 1951. Each of these reports suggested establishment of something
along the lines of a federal office of administrative procedure.

President Eisenhower responded to the Judicial Conference recommendation by organizing a
temporary “Conference on Administrative Procedure” in 1953-54, and this was followed by a
second temporary “Administrative Conference of the United States” during the Kennedy
Administration in 1961-62.° Each of these Conferences recommended the establishment of a
permanent agency to study federal administrative procedures and develop recommendations for
improvement” As the report of the Eisenhower Conference stated: “This is not a new idea. It
has been advocated by every group which has made a careful study of administrative
procedure.”*

These recommendations were consistent with those set forth in a report to President-elect
Kennedy by James M. Landis, former Dean of the Harvard Law School and former Chairman of
both the Securities and Exchange Commission and the Civil Aeronautics Board.'! The
Administrative Conference Act was enacted in 1964 for such purposes.’

ACUS began operations with the appointment and confirmation of its first Chairman, Jerre
Williams, in 1968.1* Over the next 27 years, through October 1995, the Conference brought
together experts from both public and private sectors to review and critique basic research
leading to specific and practical ways to improve regulatory and administrative processes.
ACUS adopted approximately 200 such recommendations. A complete list of these
recommendations was published at 60 Fed. Reg. 56,312 (1995). T am pleased to report that they
will be republished by the Office of the Federal Register in the near future, and made available
on our upcoming website.

Funding for the Conference was eliminated in 1995, but the statutory provisions establishing
ACUS were not repealed. The agency was reauthorized twice since then, in 2004 and 2008. The
2004 legislation expanded the responsibilities of ACUS to include specific attention to achieving
more effective public participation and efticiency in rulemaking, reducing unnecessary litigation,
and improving the use of science in the regulatory process.

¥ See Memorandum Convening the President's Commission on Administrative Procedure, Pub. Papers 219-22 (Apr.
29, 1953); Exec. Order No. 10,934, 26 Fed. Reg. 3233 (April 13, 1961).

? See REPORT OF THE CONFERENCE ON ADMINISTRATIVE PROCEDURE CALLED BY “THE PRESIDENT OF THE UNITED
STATLS ON APRIL 29, 1953 46 (1954); Report of the Administrative Conference of the U.S. (Dec. 17. 1962), quoted
in Statcment of E. Barrelt Pretlyman, Chairman, in Hearings Belore the Subcomm. of Admin. Practice & Procedure,
House Comm. on the Tudiciary on S. 1664, 88th Cong, 1% Sess. 15, 22 (1963).

10 See REPORT OF THE CONFERENCE ON ADMINISTRATIVE PROCEDURE CALLED BY THE PRESIDENT OF THE UNITED
STATES ON APRIL 29, 1953 46 (1954).

1 JaMES M, LANDIS, REPORT ON REGULATORY AGENCIES TOQ THE PRESIDENT-ELECT (Dec. 21, 1960).
"2 Pub. L. No. 88-499, 5 U.S.C.A. §§391-96 (2006).
" Pub. L. 108-401, §2(a), Oct. 30. 2004, 118 Stat. 2255; and Pub. L. 110-290, §2, July 30, 2008, 122 Stat. 2914.
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Past Successes of the Administrative Conference

Some of ACUS’s recommendations resulted in major changes in the federal administrative
process generally; others led to significant improvements in the procedures of individual
agencies. Still others made important recommendations to Congress and the Judiciary.

Early recommendations (68-7, 69-1, and 70-1) led to significant amendments to the
Administrative Procedure Act’s judicial review provisions—removing several technical hurdles
to lawsuits challenging agency actions.

Another judicial review recommendation that directly saved the government millions of dollars
was Recommendation 80-5, Eliminating or Simplifiing the “Race to the Courthouse” in Appeals
from Ageney Aetion. Enactment of Public Law 100-236 in 1988 was directly based on this
recommendation, and it has ever since prevented a large number of expensive and costly court
battles over which court should hear an appeal.

In the mid-1970s, ACUS undertook a comprehensive study of the procedures of the IRS. ACUS
produced seventy-two separate proposals in six principal areas of IRS activity, including the
confidentiality of taxpayer information, the IRS’s settlement procedures, the handling of citizen
complaints, methods to ensure fair and consistent treatment in selecting returns for audit, and the
availability of information to the public. The IRS adopted fifty-eight of the recommendations
entirely, endorsed another five partially, and disagreed with only nine.

ACUS’s 1988 recommendation (88-9), Presidential Review of Agency Rulemaking, based in part
on a study I conducted for the Conference,"’ was influential in validating (and in removing much
of the controversy concerning) the practice of presidential review of agency rules that had begun
in the Nixon Administration. The recommendation suggested ways to increase the openness and
timeliness of that review, and also suggested adding a requirement for the review of existing
rules. The Clinton Administration, in Executive Order No. 12866 (1993), tock account of these
proposals and these provisions remain in effect today.

The Conference also produced several recommendations advocating a more streamlined way of
enforcing statutes with flexible civil money penalties. These recommendations (72-6 and 79-3)
led to numerous statutory provisions that not only increased enforcement of important health,
safety and environmental laws, but also produced millions of additional dollars for the federal
treasury.

Because of ACUS’s expertise in this area, Congress, in the early 1990’s, asked ACUS to study
the Federal Aviation Administration’s civil money penalty demonstration program. The
resulting study and recommendation resolved a jurisdictional dispute between the FAA and the
National Transportation Safety Board. In 1992, Congress passed, and the President signed,
Public Law 102-345, which expressly adopted the ACUS recommendations and made permanent

1 See Verkuil, Jawboning Administrative Agencies: Ex Parte Contacts by the White House, 80 Colum. L. Rey. 943
(1980).
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the transfer of authority over adjudication of civil penalty cases affecting pilots and flight
engineers from the FAA to the NTSB.

In the 1980’s and 1990’s ACUS led the way to widespread adoption of alternative dispute
resolution (ADR) principles and practices in federal agencies. In this arena, ACUS produced
more than a dozen separate recommendations. ACUS worked closely with the American Bar
Association in an effort that led to enactment in 1990 of the Administrative Dispute Resolution
Act and the Negotiated Rulemaking Act, which established a statutory framework for the use of
a variety of ADR techniques for resolving or managing conflicts. Both statutes also included
major oversight and coordination roles for the Conference. ACUS subsequently assisted
agencies in creating and implementing their ADR policies and provided support for interagency
working groups to help ensure uniform compliance with the statute throughout government. The
president of the American Arbitration Association cited the importance of ACUS in our national
effort to encourage the use of altemative dispute resolution by federal government agencies,
“thereby saving millions of dollars that would otherwise be frittered away in litigation costs.” **

Congress also gave ACUS statutory responsibilities for studying aspects of the Equal Access to
Justice Act, the Congressional Accountability Act, the Magnuson-Moss Warranty-Federal Trade
Commission Improvement Act, the Government in the Sunshine Act of 1976, and the Railroad
Revitalization and Regulatory Reform Act of 1976, just to name a few.

The Conference provided low-cost training programs for independent agency commissioners and
agency general counsels. It also produced useful publications such as sourcebooks, guides, and
hundreds of specific subject-matter studies.

What Has Changed in the Last 15 Years?

Obviously, the work of federal agencies assigned to them by Congress changes dramatically over
time. Thus, as President Kennedy advised Congress in April 1961, “The process of modernizing
and reforming administrative procedures is not an easy one. It requires both research and
understanding. Moreover, it must be a continuing process, critical of its own achievements and
striving always for improvement.”'®

Since October 31, 1995, when ACUS shut its doors, there have been many changes in the
administrative law landscape. New issues and concerns have emerged, and old ones remain but
may have been neglected. Without committing the Conference to firm directions before the
Council has been installed, I see the following developments deserving of attention from a
reconstituted ACUS:

' | ctier from Robert Coulson, President, American Arbilration Association, to Rep. Steny Hoyer (Scpt. 3, 1993)
(on file with ACUS).

1% See Administrative Conference of the United States: Hearings Before the Subcomm. on Adnimistrative Practice
and Procedure of the Senate Comm. on the Judiciary, 88% Cong., 1% Scss. 12 (1963) (quoted in statement of Judge
Prettyman).
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Assistance to Newly Reorganized Agencies. During the time the Conference was out of
operation, several new agencies were created that might request ACUS’s advice and
counsel on organization and procedural effectiveness. The Department of Homeland
Security (DHS) is one such agency, formed from 22 existing agencies, that has within it
agencies such as FEMA, ICE, and USCIS, which might benefit from our guidance and
support. With the creation of the Council of the Inspectors General on Integrity and
Efficiency (CIGIE) in the Inspector General Reform Act of 2008, we also now have a
new entity devoted to development of policies, standards, and approaches by Inspectors
General, and it may be useful for ACUS to consult with CIGIE in identifying best
practices for agencies in this field of growing importance.

E-Rulemaking. The Information Age clearly is having a great impact on the ability to
“promote more effective public participation and efficiency in the rulemaking process” (5
US.C. §591). The use of Internet platforms in rulemaking has transformed the
rulemaking process. The changes ushered in by the E-Government Act of 2002,
including the federal government’s central portal for public participation in rulemaking,
www.regulations.gov, have great potential for democratizing the rulemaking process, but
they also carried risks and special legal problems that did not exist when rulemaking
dockets were paper files in agency basements. A recent ABA report specifically
recognized that ACUS could play a pivotal role in this regard."” The White House’s open
government initiative, which emphasized transparency and participation, should also be a
central player in our rulemaking efforts.

Increased Reliance on Contracting Qut. The number of federal contractor employees
reportedly now far exceeds the number of federal employees. One question is whether
legal limitations on this sort of outsourcing are being respected sufficiently. Another is
the extent to which existing government-wide laws (ethics, FOIA, privacy, etc.) do and
should apply to such activities. The Office of Federal Procurement Policy is preparing
government-wide rules concerning agency use of contractors that could benefit from
ACUS study.

Federal Preemption of State Regulation. In recent years there have been increasing
controversy and litigation over whether and when state regulation or state tort law is
preempted by federal law or regulation. A study of the procedures, practices, and
policies of executive departments and agencies in making determinations regarding
preemption of state law would be helpful. This would include consideration of (a) the
legal and policy considerations in making such determinations and (b) the process for
making such determinations, including the process of consulting with state and local
officials in making them.

"7 See COMMITIEE ON TIE STATUS AND FUTURE OF FEDERAL E-RULEMAKING, ACIILVING TIIE POTENTIAL: TIIE
FUTURE OF FEDERAL E-RULEMAKING 59 (2008), http://resource.org/change.gov/ceri-report-web-version fixed.pdf.
(“Historically, the Administrative Conlerence of the United States (ACUS) provided agencies with data, assessment
and recommendations about their processes that were difficult for them otherwise to obtain. Current progress
towards reviving ACUS represents an opportunity for e-rulemaking to benefit from this same type of expert
cvaluation and advicc.”)

10
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5. Cooperative Federalism. On the other hand, many health, safety, and environmental
regulatory programs rely on optional state implementation. How has that been working?
What are the implications when states “opt out”? These seem to be ACUS-type research
questions worthy of study.

6. FOIA and Other Developments in Government Transparency. The Office of Government
Information Services (OGIS), created by the 2007 FOIA amendments as the “FOIA
Ombudsman,” began operations in 2009. OGIS will be mediating and resolving agency-
requester disputes to avoid litigation. Meanwhile the Justice Department’s Office of
Information Policy continues to coordinate overall FOIA policy within the Executive
Branch. We could study how OGIS has worked and its mission jibes with GSA’s
coordination of Federal Advisory Committee Act implementation and with the current
lack of coordination of Government-in-the-Sunshine Act implementation.

7. Sunshine Act Review. ACUS had a commitment to the Sunshine Act that can now be
revived. For many years, both members of and practitioners before multi-member boards
and commissions have pointed to problems posed by the limits on the exchange of policy
views among members of these boards and commissions other than at open meetings. A
special committee established by ACUS concluded in 1995 that the result had been less
rather than more open decisionmaking. Decisions were often announced at open
meetings that had already been made in advance. Agencies had also begun to rely more
on “notation” or “circulation” voting, which avoided meetings completely. The
committee proposed a pilot program permitting some flexibility to deliberate in private,
subject to disclosure of the substance of the deliberations, and open meetings to record
votes. The closure of ACUS prevented the Conference from concluding this proposal,
which may now warrant revisiting if the same problems have continued since 1995.

8. Collaborative Regulation. Federal regulators have increased their use of collaborative
programs by which industry groups or other private organizations undertake self-
regulation, receive dispensation for self-reporting of violations, and “certify” best
industry practices (e.g., in environmentally sustainable building or operations). Some of
these programs have proven to be controversial (e.g., post-Enron and post-Gulf of
Mexico oil spill). It would be timely for ACUS to evaluate these programs to see how
they have performed and how they could be improved.

9. Dispersal of ACUS’s role in Government ADR Programs. When ACUS ended its
operations, some of its ADR activities were reassigned by Executive Order and seemed to
have received less attention. One apparent by-product is a significant decrease in the use
of negotiated rulemaking. With ACUS poised to reassert its leadership role in this area, it
is time to reassess opportunities to “reduce unnecessary litigation in the regulatory
process” as the 2004 amendment to our Act suggests.'®

10. Increased Complexity of Rulemaking. The streamlined APA model of notice-and-
comment rulemaking has become much more complex and time-consuming. In response,

¥ 5U.8.C. §391, quoted at p.3 supra.
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agencies have appeared to have increased their reliance on other less open and
transparent ways of making policies—through use of letters, interpretations and other
“guidance” documents; consent decrees; and contractual provisions to effect regulatory
change. What if anything can and should be done about this? In addition, what effect
has “hard look™ review of the courts had on the so-called “ossification” of the rulemaking
process?

. Reviewing Decisionmaking by Executive Office for Immigration Review (EOIR). In

recent years, immigration decisionmaking by immigration judges and the Bureau of
Immigration Appeals has been confronted with an increasingly high case load.
Analyzing reversal rates and studying the causes of delay have long been analyzed by
ACUS in the Social Security disability and Veterans Administration disability contexts.
There may well be comparable opportunities to apply these lessons to the immigration
context,

Information Quality, Peer Review, and Risk Assessment. A significant trend in
regulation has been the increasing use of peer review of scientific and economic analyses,
risk assessment, and legislation and OMB guidelines requiring resolution of disputes
concerning the integrity and accuracy of regulatory information disseminated by federal
agencies under the Data Quality Act. Agencies have devoted increased resources to these
activities, and there are questions about how well they are being carried out, the role of
public participation in doing so, how strict these requirements should be, and who should
be enforcing them.

. Midnight Regulations. The last few times an incumbent Administration left office

knowing that the other party would soon be taking charge, a flurry of activities and legal
issues have arisen concerning the departing Administration’s so-called “midnight rules.”
What can and should a departing Administration be able to do to insulate its late-term
rules from reversal by an incoming Administration, and what can and should the
incoming Administration be able to do? Given the unpredictability of future elections,
there should be principles on which both parties should be able to agree before the
situation arises again.

. Congressional Review Act. Enacted since ACUS’s closure, the Congressional Review

Act provides a process by which Congress may review and possibly disapprove agency
regulations. Since 1996, although agencies have transmitted tens of thousands of rules,
Congress has invoked this procedure sparingly and has in fact disapproved of only one
rule. ACUS could lead a review of this Act and determine how its effectiveness can be
improved.

. Agency Authority to Issue Waivers. The Katrina and Rita hurricane disasters focused

attention on agency authorities and procedures for issuing waivers from existing statutes
and regulations. What process is required for waivers? How should third-party
beneficiaries of existing laws and regulations be heard in such proceedings? Are granting
and denying waivers and exceptions rulemaking or adjudication, and what should follow
from the appropriate characterization?

12
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These developments provide fertile areas for Conference study. The Council will also have ideas
for research projects. In addition, we have the benefit of receiving many suggestions in the
several hearings this Subcommittee has held during the authorizations process, including from
researchers at the CRS. Other suggestions were examined and distilled by the ABA Section of
Administrative Law and Regulatory Practice into a letter sent to OMB last August, shortly before
I was nominated. "

The ABA letter also makes several intriguing suggestions that we will consider seriously: First,
that ACUS could serve as a “Best Practice Forum” for agencies’ administrative procedures—a
sort of “innovation clearinghouse”™ —and second, that ACUS could attempt a comprehensive
review of recommendations made in the last 15 years by other organizations within and outside
of government (e.g., the Government Accountability Office, the National Academy of Public
Administration, and the ABA) to improve the efficiency and effectiveness of federal operations.
Of course, we will be very attentive to suggestions from the Congress and the President as well.

This stockpile of topics after 15 years is only suggestive and will have to be prioritized carefully.
There are of course a myriad of other start-up tasks, including hiring a professional staff, filling
out the government and private membership, re-establishing and updating the bylaws, and
evaluating which of the nearly 200 ACUS recommendations from 1968-95 still need to be
implemented.

Current Status of Start-up Activities

Currently, T am the only employee of ACUS, but I have been assisted by some effective
consultants and a former ACUS senior staff attorney who has been detailed from GSA. I have
undertaken the following activities to get ACUS started again:

e OMB has re-established an account for ACUS from which appropriations can be drawn
and we have established the budget mechanisms and authorities necessary for
commencing operations.

e Prospective members of the Council have been approved and are in final stages of being
announced for appointment by the President.

e Steps have been taken to reclaim old ACUS archives and to hire staff with the help of
OPM and GSA’s Agency Liaison Division. Until we can occupy our designated office
space, we have been using office space made available by the Federal Trade Commission
under an interagency agreement.

e T have started the process of filling out the membership by determining the independent
regulatory agencies that are statutorily entitled to membership, consulted with the White
House on the departments and agencies that require presidential designations, identified
departmental sub-agencies that might deserve their own members, and begun the process

19 See letter from Section Chair William V. Luneburg on behalf of the ABA Section of Administrative Law and
Regulatory Practice, dated August 18, 2009.
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of identifying a diverse group of non-government members and liaison representatives
whose appointment will be subject to approval by the Council.

e 1 have met with GSA to discuss the requirements of the Federal Advisory Committee Act
(FACA) as they apply to ACUS. We are working together to finalize a charter, which
under FACA must be filed before any meetings of a federal advisory committee may take
place. A copy of that charter will be filed with the standing committees of the Senate and
House of Representatives with jurisdiction over ACUS.

e I met with DOT’s Office of Legal Counsel to request review of a prior OLC opinion
concerning the application of the Emoluments Clause of the Constitution to the ACUS
Council and membership.

e I met with the U.S. Office of Government Ethics to review, update and simplify our prior
procedures for monitoring potential conflicts of interest, particularly among
nongovernmental members of the Conference.

e [ have been reviewing and considering updates to ACUS’s bylaws to conform to changes
in law and reestablish our committee structure.

e [ am working to reconnect with federal agencies, the bar, public interest groups, and the
academic community to discuss membership issues and solicit their input on issues that
make the most sense to address first. In order to gain momentum, I have met with several
academic researchers to undertake specific studies in the areas mentioned earlier.

e Tam engaged in planning for a website that will be easily accessible to the public and the
agencies alike in helping us provide a useful forum for best practices.

As soon as possible, 1 hope we will be able to hold a Council meeting, get the broader
Conference membership named, and then convene an opening plenary session. 1 will work as
hard as I can to make this Subcommittee proud that it has been the driving force to re-establish
ACUS.

T would be pleased to answer any questions you may have.

14

Mr. CoHEN. Thank you. You make me feel like Dr. Frankenstein.
[Laughter.]

Something like that. Thank you for your testimony, Mr. Verkuil.

Our second witness is Ms. Sally Katzen. And Justice Breyer re-
ferred to her at least three times in his testimony. We noticed that,
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and I think Mary Ann Akers will comment on that in her gossip
column tomorrow.

Ms. Katzen has testified before Congress over 65 times on a
broad range of Federal Government activity and has served on pan-
els at the National Academy of Science. Her career in the Federal
Government includes 8 years in the Clinton administration as dep-
uty director for management of the OMB, as deputy assistant for
the President for economic policy and deputy directory of the Na-
tional Economic Council and is administrator of the Office of Infor-
mation and Regulatory Affairs in OMB, where she was the senior
advisor to the President on regulatory policy and process.

Ms. Katzen was the first female partner at Wilmer Cutler &
Pickering and is a well-respected professor, having taught at GW,
Michigan, George Mason, Pennsylvania and Georgetown law
schools, in addition to Smith College, Johns Hopkins University
and the Michigan and Washington program.

Welcome back.

TESTIMONY OF SALLY KATZEN, EXECUTIVE MANAGING
DIRECTOR, PODESTA GROUP

Ms. KaTZEN. Thank you very much, sir.

Chairman Cohen, Ranking Member Franks, if I may echo Justice
Breyer, thank you so much for having a hearing on this subject. It
sends a very strong message that will resonate throughout the
town.

Now, the witnesses today—and you have assembled a most im-
pressive group of ACUS supporters—have submitted written testi-
mony about the importance of ACUS, the significant substantive
contributions it made in its first incarnation, and an array of con-
tributions it can make in the future. And rather than go down that
now well-worn path, I thought I would try to take a stab at the
question of what you can do now, what Congress can do to help ad-
vance the ball.

And this Committee, as everyone has recognized, has been very
instrumental in reauthorizing ACUS and in prevailing upon your
colleagues for the appropriations. And I emphasize the latter, be-
cause it was because of the lack of appropriations in 1995 that
ACUS was closed.

I want to take just 1 minute to just talk about the question that
invariably comes up when you are talking about funding using tax-
payer money for an institution or an entity like ACUS. And they
always say, “Why does ACUS have to exist? Isn’t there some other
ent?ity, if not in the Federal Government, then in the private sec-
tor?”

And in my written testimony I go on at some length about the
various things I have done over the last four decades in the field
of administrative law in the private sector, in the public sector and
in the academy. And so I say with some confidence categorically
that no other entity can do what ACUS can do. And I am not say-
ing that no one can’t do it as well or as efficiently. I am saying no
one can do it, period. And so to keep ACUS alive and well is really
critically important.

And I know you are working on reauthorization. I would urge the
Committee to think about permanent reauthorization so that you
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can set an example and send again a message for the appropriators
that this is a critical thing. We have had a 15-year hiatus, and
while Chairman Verkuil has talked about the steps he has taken,
you hear how difficult it is to start out even an agency that has
all the files and the seal in place. And I would just urge that we
do not have to go through that again by having Congress send the
signal that this is here to stay.

I also would encourage you to send a message to the White
House. Chairman Verkuil said that they are going to announce the
council. Great. Let us get on with it and be able to have the chair
and the council convene an assembly so that the important work
can be done.

I talked about all the different institutions in my written testi-
mony. I would be happy to answer any questions, but again, I want
to just thank you so much for doing what you have done.

[The prepared statement of Ms. Katzen follows:]
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PREPARED STATEMENT OF SALLY KATZEN

Testimony of Sally Katzen
before
The Committee on the Judiciary
Subcommittee on Commercial and Administrative Law
May 20, 2010
on the
“Administrative Conference of the United States”

Chairman Cohen, Members of the Subcommittee. Thank you for inviting me to testify today
about ACUS -- the Administrative Conference of the United States.

As you know, | have spent the greater portion of my professional life over the last four
decades in the field of administrative law. | was in private practice, as an associate and then a
partner, at Wilmer Cutler & Pickering, here in Washington, specializing in communications law.
During the Carter Administration, | was the General Counsel and then Deputy Director of the
President’s Council on Wage and Price Stability. | then returned to Wilmer Cutler & Pickering,
continuing my practice in administrative and regulatory law. In 1988, | became the Chair of the
American Bar Association’s (ABA) Section on Administrative Law and Regulatory Practice. In
1993, | was confirmed by the Senate to be the Administrator of the Office of Information and
Regulatory Affairs (OIRA) at the Office of Management and Budget (OMB), where | served for over
five years as the person responsible for developing and implementing the Clinton Administration’s
regulatory policy. |then served as the Deputy Assistant to the President for Economic Policy and
Deputy Director of the National Economic Council, and then as the Deputy Director for
Management of OMB until January 20, 2001. After leaving the federal government, | taught
administrative law and related subjects at the University of Michigan Law School, George
Washington University Law School, George Mason University Law School, and the University of
Pennsylvania Law School, and | also taught seminars in American Government to undergraduates
at Smith College, Johns Hopkins University, and the University of Michigan in Washington
Program.

More relevant to today’s hearing is my experience with ACUS. | was first appointed a
Public Member in 1988 while | was in private practice. | served on several of the ACUS
committees, eventually chairing the Committee on Judicial Review. As a result of my committee

membership, | was actively involved in the preparation and presentation of various ACUS reports
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and recommendations in the late 80's and early 90’s. In 1993, President Clinton appointed me as
one of the five government members of the Council (the governing board of ACUS) and designated
me as the Vice Chairman. | served in that capacity (and for a time as Acting Chairman) until ACUS
was closed in 1995.

| was privileged to testify before this Committee on April 21, 1994, in my capacity as Acting
Chairman in support of reauthorization of ACUS. [A copy of that testimony was reprinted in 8
Admin.L.J.Am.U.649(1994)] | testified here again on ACUS on June 24, 2004, applauding this
Committee’s efforts -- which were ultimately successful -- in securing the reauthorization and then
appropnations for ACUS. And | was honored to be asked to Chair a briefing on ACUS for
Congressional staff and other interested individuals, which was convened by this Committee on
April 15, 2009.

There is a most extraordinary group of people who are testifying today about the
importance of ACUS, the significant substantive contributions it made during its first incarnation
(both jurisprudentially and in terms of increasing the efficiency of administrative processes without
decreasing fairness for the participants), and the array of contributions it can make in the future.
Rather than dwell on those matters, | thought | could speak, with some credibility, to a question that
has been asked from time to time: Why do we need ACUS to do what it does? Or, more pointedly,
aren't there other entities that can do what ACUS does, if not in the federal government, then in the
private sector?

Based on my experience in the private sector, the public sector and the academy, | firmly
believe that no other entity can do what ACUS can do. | am not simply saying that no other entity
can do it as well or as efficiently; | am saying that no other entity can do it period. To understand
why there is no real alternative to ACUS, it may be helpful to set out, in some detail, how ACUS
was structured and how it operated, on the assumption - which | believe to be the case — that the
past will be the model for the newly reconvened ACUS in most significant respects.

As you have heard from others, ACUS consisted of a Chairman (nominated by the
President and confirmed by the Senate), supported by a very small staff, a Council (similar to a
board of directors), and an Assembly. Both the Council and the Assembly included government
officials and so-called Public Members drawn from the private sector. The government officials
were typically high-level agency political appointees with responsibility for their agencies’
administrative programs and senior career civil servants (professional staff) who had first-hand
experience with, and institutional knowledge of, their agencies’ processes and procedures. The
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Public Members were private practioners (including those from the public interest community) and
scholars in the field of administrative law from the best universities.

The composition of the Council and the Assembly meant that a relatively modest amount
of taxpayer funding (less than $3 million annual appropriations) was leveraged by the far greater
contributions in kind by practicing lawyers and academics; in other words, it was a very good deal
for the taxpayers and, as others have testified, the federal funds were more than paid back by the
savings generated by implementing ACUS recommendations. But more importantly from my
perspective was the benefit that the mix of government officials and private sector representatives
brought to the deliberative process that produced ACUS recommendations. The officials from the
agency or agencies that were the subject of the recommendation(s) saw the process from the
inside; the practioners saw it from the outside; and those from the academy (who usually did not
have hands-on experience with the program(s)) had the ability (and the time) to do in-depth
thorough studies and evaluations, including empirical research on difficult (entrenched or systemic)
problems. The latter was critically important because while agency staff and/or practioners had the
facts, they simply lacked the time (or inclination) for thoughtful reflections and compansons among
different agencies. Finally, the contributions of other government officials could not be overstated.
| remember several occasions when a proposal to address an agency-specific problem was
debated in the Assembly and an official from another agency would say “actually, we tried that [in
this context] and it worked” or “we tried that and it didn’t work because .. ..” These exchanges,
among people who came from and brought with them varied perspectives, were invaluable in
reaching a sensible recommendation.

Another critically important feature of ACUS was the long-standing and time-honored
tradition of appointing members of both the Council and the Assembly (and committee
membership) across party and philosophical lines. ACUS was thus one place where Democrats
and Republicans worked together, regardless of which party controlled the White House. We
might have disagreed (strenuously) on the threshold question of whether there should {or should
not) be a government program in an area — but if, in the wisdom of Congress, there was to be such
a program, we could all agree that it should be conducted fairly and efficiently — whether in rule
making, or licensing, or adjudication.

Invariably, administrations change, and with each new administration there are some
bright new ideas about how to conduct or carry out administrative processes. Some of these ideas
are fresh and productive and welcome. Some, however, may sound good or appear simple at first
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look, but they have in fact been tried before and failed or are seriously flawed for one reason or
another. What ACUS provided was a forum for those who worked and wrote in the field — those
who were in the current administration and those who had been in past administrations, and those
who had never been in government service and may never have aspired to government service - to
discuss, evaluate, provide constructive suggestions and eventually reach consensus. In short,
ACUS was unique in both its structure and its approach to its mandate, and this was, and will be,
its strength.

So returning to the question: why can't another entity do what ACUS does? First, look at
the Executive Branch. Having spent considerable time there in various capacities, | am convinced
there is no other agency that can undertake the necessary analysis, debate the merits of the
resulting proposal, and reach considered consensus informed by real life experience but not
influenced by partisan politics.

Surley, an individual agency cannot address in such a constructive way the issues that
might arise from its own administrative procedures or practices. Apart from the fact that the
agency may have an investment in the way it designed its programs and may well be reluctant to
concede that it did not do it right in the first instance, an agency has limited discretionary resources
and agency officials are understandably reluctant to commit those resources to looking back and
studying how the agency does its business, whatever the criticisms that might arise from interested
parties appearing before the agency. Instead, agency officials generally are focused, as they
should be, on advancing the agency’s mission (whether it be pro-regulatory or deregulatory) and in
anticipating or reacting to the problems within its jurisdiction that get traction with the administration
or the public. Moreover, senior officials at one agency rarely have any experience with how other
agencies conduct their business and are therefore not well suited to make any cross-agency
comparisons.

An agency that has been mentioned as a possible alternative to ACUS is OMB, and
specifically OIRA. As a former Administrator of OIRA, | can attest to its unsuitability for such an
assignment. It does not have the staff, the resources, or the time to devote to in-depth study of
agency administrative practices - let alone undertake any empirical research -- even with respect
to those practices that are demonstrably problematic and contributing to less than optimal decision-
making by the agencies. OIRA also does not have the first-hand experience that agency staff has
with the problems that plague various programs, nor does OIRA have the real life experience of
those practicing before the agency. Another oversight agency that gets mentioned as a possible
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alternative to ACUS is the Department of Justice (DOJ). While | have not worked at DOJ (since
the summer following my freshman year in law school), | do not know of any natural home (Division
or Office) for such a function at DOJ or any reservoir of expertise in the types of administrative law
issues that have been the staple of ACUS recommendations. Also, | cannot imagine that DOJ (or
even OMB for that matter) could command the attention and resources of other Executive Branch
agencies (let alone, the independent regulatory commissions whose representation on ACUS is
statutorily mandated) or of people in the private sector (either private practioners or academics) to
help it understand and address these issues. And OMB or DOJ or any other Executive Branch
agency will surely be seen as reflecting the policies and preferences of the President, rather than a
bi-partisan or non-partisan consensus.

So let's turn to the private sector, where there are academic institutions, think tanks and
bar associations familiar with - indeed, engaged in studying and commenting on -- administrative
practices. To be sure, these entities work on these issues from time to time, but they are often self
selected projects chosen on the basis of considerations other than administrative efficiency or
fairness; for example, academics may choose subjects they think are likely to lead to publishable
articles — the coin of their realm -- and think tanks may undertake projects that reflect the
preferences of their contributors. In any event, while those associated with universities and think
tanks can do in-depth studies (including empirical research), they do not have guaranteed access
to the underlying data, the practical experience of those at the agencies, or the ability to secure the
attention or involvement of other government officials.

With respect to bar associations, the most likely candidate would be the ABA Section on
Administrative Law and Regulatory Practice, which | Chaired in the late 1980’s. The Ad law Section
has a mandate similar to ACUS and includes among its members those with government
experience, private practioners and administrative law professors. Itis a volunteer organization,
and while members of the Section devote their time and talents, it is rare that any are able to make
the extended contributions necessary to conduct empirical studies or do a thorough analysis of the
subject matter being considered. Also, despite aggressive outreach over the years, the Section
has only a limited number of government officials, and it has no means (other than courtesy and/or
persuasion) to obtain the cooperation or input of agency personnel who may be directly affected, or
the views of senior government officials from across the government. In addition,
recommendations from the Ad Law Section must be approved by the Association as a whole
(typically through debate and votes in the House of Delegates). Regrettably, administrative law is
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not easily understood by those who are not engaged in it (Justice Scalia has called it “arcane,”
which may be an understatement), and the subject does not command much interest compared to
more sexy topics such as individual rights or national security.

For these reasons, | would state categorically, based on my experience, that there is no
viable alternative for ACUS. Therefore, if you are persuaded, as | am, that the function ACUS
performs is important and contributes to good government, you should agree that the
Administration must quickly stand up ACUS and the Congress must do everything in its power not
only to encourage the resumption of a fully functioning ACUS but also to ensure that we do not
have another unhappy hiatus in its operations as has been the case for the last 15 years.

| recognize that the Administration has a lot on its plate, but this is wholly within its hands
at this point. The President showed exceedingly good judgment in selecting a prominent person
with exceptional credentials in the field of administrative law to be the Chair; and fortunately Paul
Verkuil was relatively quickly confirmed by the Senate. Itis now time for the President to name the
Council and let the Chair and the Council convene the Assembly so that important work can be
done.

For the Congress, the task is equally straightforward but less in your control. This
Committee was instrumental in reauthorizing ACUS and persuading your colleagues to provide
funding. But unlike authorizations, appropriations are almost always on an annual basis, and it
was the inability to be funded in 1995 that led to ACUS’ being closed down. This Committee has
heard on several occasions about the cost of that shutdown - including the absence of ACUS
recommendations, the lost opportunities for more efficient and effective administrative practices,
and the loss of ACUS’s sentient institutional memory. Given the lead time necessary to stand it up
again, the hiatus continues and we are all the poorer for that. To the extent you can set an example
by permanent authorization for ACUS, to the extent you can prevail on your colleagues to support
ACUS funding, and to the extent you remain staunch supporters of ACUS, those of us who care
about good government and sound and sensible administrative procedures will be deeply grateful.

Thank you and | would be happy to answer any questions you may have.



68

Mr. COHEN. You are welcome, Ms. Katzen. I appreciate your tes-
timony.

Our third witness is Professor Jeffrey Lubbers. Professor Lubbers
is a professor of practice in administrative law and active in the
WCL’s law and government program. He has expertise in adminis-
trative law, government structure and procedures, and regulatory
policy and procedures, among other things, I am sure.

From 1982 to 1995, Professor Lubbers was the research director
of the Administrative Conference of the United States. He has pub-
lished two books on agency rulemaking and administrative proce-
dure in addition to teaching. Professor Lubbers is also adminis-
trator of law consultant, whose clients include numerous Federal
agencies, law firms, public interest groups and international orga-
nizations.

Professor Lubbers, will you proceed with your testimony? I hope
I got that right the last three times.

TESTIMONY OF JEFFREY S. LUBBERS, PROFESSOR OF PRAC-
TICE IN ADMINISTRATIVE LAW, AMERICAN UNIVERSITY
WASHINGTON COLLEGE OF LAW

Mr. LUBBERS. Yes, you did.

Thank you very much, Mr. Chairman and Mr. Franks. It is a
great pleasure for me to be here today.

As you said, I was an attorney at the Administrative Conference,
actually, from 1975 to 1995. I was the research director for the last
13 years of that period, so I am really thrilled to be here today to
mark the rebirth of the Administrative Conference, which is hap-
pening primarily because of the Subcommittee’s steadfast bipar-
tisan support for reauthorizing the conference.

Now, needless to say, it is very unusual for an agency to go on
a 14-year hiatus. And this presents some interesting challenges to
get it going again. But, fortunately, the Administrative Conference
Act as amended still offers an excellent blueprint and foundation
for the conference’s work, and I am confident that Chairman
Verkuil will provide the leadership necessary to meet those chal-
lenges. And I would say that even if he hadn’t asked me to be a
consultant in helping him to begin this effort.

Now, of course, today’s problems and the landscape of today’s
government are somewhat different from those of 1995, but the
basic tensions in our administrative procedure between fairness
and efficiency, discretion and accountability, formality and infor-
mality, and openness and confidentiality continue to exist. And it
is a big part of ACUS’s mission to help find the right balance be-
tween those poles in various contexts.

I thought I would say a few words about how the Office of the
Chairman and its small staff functioned in practice. Of course, we
recognize that the full assembly members, including savvy experts
like Sally Katzen, was the great resource of the conference.

The debates in ACUS meetings were almost always civil. It was
striking how interest group lawyers, who are normally strong oppo-
nents in the world of litigation, lobbying and politics, could come
together in a spirit of cooperation to seek consensus on process. I
firmly believe that the connections forged in ACUS meetings
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helped increase civil discourse and reduce the level of partisanship
in legal Washington. And it can do so again.

Our role in the Office of the Chairman, which had never more
than 20 employees, was to serve both the chairman and the mem-
bership and to undertake all the different operational responsibil-
ities that come with being an agency.

We were very fortunate to have a dedicated and stable group of
staff attorneys during my tenure at ACUS. They had to do a little
bit of everything—take minutes at conference meetings, help write
Office of the Chairman sourcebooks, critique consultants’ reports,
wordsmith draft recommendations, interact with high-level and
high-powered members of the conference, work on implementation
of ACUS’s body of recommendations, and carry out special statu-
tory assignments under the Administrative Dispute Resolution Act,
Equal Access to Justice Act, and several other statutes.

All of ACUS’s employees, except for the chairman and his con-
fidential assistant, were career civil servants, so we had to be, and
I think we were, scrupulously nonpartisan, and we supported the
chairman’s agenda regardless of his or her political ideology.

I thought I might mention a few of the biggest operational chal-
lenges we had, from my point of view. One was that the large body
of ACUS recommendations issued over the years needed appro-
priate follow-up. These recommendations were not issued as helium
balloons let loose in the wild blue yonder. They were issued to per-
suade recipients—the agencies, Congress and the President—to
take the actions suggested.

In that regard ACUS’s lack of enforcement power was both a
strength and a weakness. The fact that ACUS is purely advisory
meant that agency members in the assembly could participate in
deliberations frankly and without concern that the group’s conclu-
sions were binding on them. And this willingness was the key to
obtaining consensus.

On the other hand, because ACUS cannot order anyone to do
anything, it was up to the Office of the Chairman to do everything
it could to cajole and advocate for the recommendations. This
meant that we had to not only monitor a lot of developments, but
we also had to prioritize and concentrate on the ones that were ei-
ther the most pressing or had the best chance of being adopted.

It was difficult to measure success in this area. If Congress en-
acted the recommended legislation, which does happen fairly often,
we could check that one off. But sometimes only a part of the rec-
ommendation would be enacted, or if the recommendation were ad-
dressed to the agencies, some might take the suggested action and
some might not. We felt the need to measure our success in this
area, and we did keep a running tally, but it was a challenge.

In terms of new research, we didn’t just want studies that could
be done in a law library. We wanted what former Chairman Robert
Anthony, who is in our audience today, called eyeball and shoe
leather research. This meant that we wanted our researchers to
interview agency and congressional staff and affected stakeholders.
One of the Office of the Chairman’s major attributes was that it
could facilitate these interviews.

Another challenge was to find the funds to undertake larger and
more empirically-based studies. Occasionally, Congress specifically
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asked ACUS to undertake projects that required rather large em-
pirical inquiries without providing additional funding. This meant
that other research had to take a back seat to those projects.

On the other hand, sometimes Congress did include a supple-
mental appropriation for a project. Often agencies would ask us to
undertake projects, and sometimes we had to ask for funds to do
them. Thankfully, ACUS’s statute made it possible to accept these
contributions, but doing so meant that we had to make doubly sure
that these projects could go forward without undue influence from
the funding sources.

I believe we were successful in doing that, but in those instances
I was concerned about appearances and would have much preferred
it if we could have counted on having enough of our own funds for
research.

I firmly believe that ACUS is equipped to do research projects at
a much lower cost than other entities, so I hope that as ACUS
moves forward, this Committee will continue to support funding
that allows ACUS to really take on the important administrative
process issues of today, some of which you might want to request
of ACUS, because doing so will produce even bigger savings and
payoffs for the government in the future.

In closing, let me say that I plan to do everything I can to help
ACUS resume its essential activities. I, too, have a lot of old files
in my basement, and had them for 14 years, and I am looking for-
ward to returning them to their rightful place when the new office
is up and running. So thank you very much for your support over
these years.

[The prepared statement of Mr. Lubbers follows:]
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PREPARED STATEMENT OF JEFFREY S. LUBBERS

STATEMENT OF JEFFREY S. LUBBERS’
HEARINGS BEFORE THE

SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW
COMMITTEE ON THE JUDICIARY,
U.S. HOUSE OF REPRESENTATIVES

ON

THE ADMINISTRATIVE CONFERENCE OF THE UNITED STATES
MAY 20,2010

Mr. Chairman and Members of the Committee:

I am pleased to be here today to discuss the revived Administrative Conference (ACUS). Iwas a
career attorney at ACUS from 1975 until 1995 and served as its Research Director for the last 13
years of that period. Since 1996 1 have been on the faculty of American University’s
Washington College of Law, where | am now Professor of Practice in Administrative Law. |
was invited to testify by this Committee in 2005 and 2007 at hearings in which I supported
ACUS’s reauthorization,' so T am thrilled to be here today to mark ACUS’s rebirth—an event
that is happening thanks primarily to this Committee’s bi-partisan support. The support of
Justices Scalia and Breyer was also invaluable in shining a spotlight on the need for ACUS, the
American Bar Association provided steadfast support, and the Congressional Research Service
has compiled a legislative record that has helped all of us to make a compelling case for ACUS’s
return.

Needless to say, it is very unusual for an agency to go on a 14-year hiatus, and this presents some
interesting challenges to get it going again. Fortunately the Administrative Conference Act, as
amended, still offers an excellent blueprint and foundation for the Conference’s work and
Chairman Verkuil is an excellent choice to provide the leadership necessary to meet these
challenges. 1 would say that even if he had not asked me to serve as a consultant to assist him in
beginning this effort.

" Prolessor of Practice in Administrative Law, Washinglon College ol Law, American University. (ACUS Staffl
Attorney (1975-82); ACUS Research Director (1982-1995). 1 am cwrently serving as a consultant to the Office of
the Chairman, assisting in the ageney 's re-cstablishient.

! See Statement of T cffrey S. Lubbers, Hearmgs Before the H. Subcomm. on Commereial & Admin. Law, Comm. on
the Judiciary, on “The Administrative Process and Procedures Projecl,” (Nov. 1, 2003) and Slatement of Jeffrey S.
Lubbers, Hearings Before the H. Subcomm. on Commercial & Admin Law, Comm. on the Judiciary, on “The
“Regulatory Tmprovement Act of 2007™ (Scpt. 19, 2007).
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In that regard I should say that the views I express in this testimony are my own and do not
necessarily represent Chairman Verkuil’s or the agency’s and I have not cleared this testimony
with anyone.

As your staff knows, 1 was an advocate for keeping the Administrative Conference Act
fundamentally as it was in 1995—and 1 appreciate that you have done that. Like the
Administrative Procedure Act, it is a remarkably flexible and adaptable law—perhaps because
the legendary Administrative Law Professor Walter Gellhorn had a big role in drafting each of
them. Of course, today’s problems, and the landscape of today’s government are somewhat
different from those of 1995, so there may be a need for a tweak or two in the statute as ACUS
goes forward, but the basic tensions in our administrative procedure between fairness and
efficiency, discretion and accountability, formality and informality, and openness and
confidentiality continue to exist. And it is a big part of ACUS’s mission to help find the right
balance between those poles in various contexts.

This Committees’” excellent December 2006 Committee Print,” provides a wealth of information
about ACUS’s past operations and accomplishments, as well as numerous suggestions for
possible topics for ACUS to undertake, and Chairman Verkuil’s statement provides a good
summary of some of these matters as well. 1 myself provided a long list of possible topics back
in 2005, and would be happy to talk about them in the question period, but what I thought I
might contribute today is sort of an insider’s look at how ACUS and its small staff functioned in
practice.

Of course the real raison d’étre of this agency is the public-private partnership—the membership
that is so carefully delineated in the Administrative Conference Act. These (maximum) 101
members form a diverse group of experts—each of whom brings something to the table when
considering recommendations for improvement in government procedures. The Chairman and
the Council provide the policy direction, but the full Assembly of members—including savvy
experts like Sally Katzen—is the great resource of the Conference.

The government members in this Assembly—a mix of political appointees and career civil
servants—were for the most part the best and the brightest in their agencies. And the 40 or so
non-government “public members” were chosen both for their expertise and their diversity. The
five Senate-confirmed Chairmen that I served under—three Republicans and two Democrats—
each took this responsibility seriously and chose people from the full political spectrum. But
ACUS members often left their political affiliations at the door. ACUS’s bylaws stated that
“Each member is expected to participate in all respects according to his [or her] own views and
not necessarily as a representative of any agency or other group or organization, public or
private.” 1 CFR. § 302.2(a)(1) (1995). This may have been a little unrealistic in some
situations, but I think that ethos did permeate Conference deliberations. The debates were nearly
always civil, and what persuaded people was the force of the speaker’s arguments and not whom
they represented. It is also worth remembering that the time of all these members is donated, and
if one calculated the billable hours of these members for each year, it would probably exceed

? H. SUBCOMM. ON COMMERCIAL & ADMIN. Law, 109TH CONG. INTERIM REPORT ON THE ADMINISTRATIVE
PROCTURT. LAW, PROCESS AND PROCEDURE PROITCT FOR TITE 2 1ST CENTURY, (Comm. Print No. 10) (Dec. 2006).

[9%)
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ACUS’s appropriations. I would reiterate something I said in my 2007 testimony: nowhere else
would you see interest group lawyers, who were normally strong opponents in the world of
litigation, lobbying, and politics, come together in a spirit of cooperation to seek consensus on
process.” 1 firmly believe that the connections forged in the ACUS meetings helped increase
civil discourse and reduce the level of partisanship in legal Washington.

The role of the Office of the Chairman’s statf—never more than 20 FTEs—was to serve the
membership, and to undertake all the other operational responsibilities that come with being an
agency. I'm sure you realize that every agency, no matter how big or small, has to draft a
continuous stream of budget and appropriations documents, various annual reports, and
responses to correspondence and information requests. These duties can be burdensome for an
agency with a very small staff, so everyone must pitch in.

And the mission-related work for the statf was also a mix of various duties. Obviously in order
for the Conference to produce recommendations, there must be a research program producing
authoritative research reports. We relied heavily on academic consultants to undertake these
projects. We could recruit them for fairly small stipends because we could also offer them a
large measure of academic freedom along with invaluable access to key government experts
followed by peer review by ACUS members. So a big part of the Research Director’s job was to
develop proposed project topics for the Council and then find and recruit these consultants to
undertake them.

Each ACUS committee was assigned a staff attorney to serve it. Once the research projects were
underway and tentatively earmarked for one of the committees, the assigned ACUS staff attorney
and I monitored the progress of the research, and offered critiques of the draft reports. When the
reports and tentative recommendations were ready for review, the committee would begin its
consideration. The ACUS staff attorney worked closely with the committee chair and the
consultant to schedule meetings, which were noticed in the Federal Register and open to the
public. These meetings were held in order to consider and hopefully reach consensus on
recommendations to be sent to the next plenary session of the Assembly. Typically the draft
recommendations were put out for public comments as well.

At the plenary sessions—also open to the public—the Committee Chair, with the consultant as a
resource person, presented the committee’s recommendation for approval. The debate that
followed was according to Robert’s Rules of Order and often resulted in changes or in some
instances a remand to the Committee for more work. We normally had anywhere from two to
five recommendations up for consideration at each plenary session.

Once a recommendation was officially approved, it was given a number such as for example
“Recommendation 92-2,” and then it was the job of the Office of the Chairman to work on
“implementation.” If possible, this was normally spearheaded by the staff attorney who worked
on the project during the committee process. It involved meetings and correspondence with the
Congress or executive branch recipients of the recommendation. The staff was expected to

® For a few examples ol this kind of debate, see my arlicle about Justice Breyer’s participation in the plenary
sessions, Jeffrey Lubbers, Justice Breyer: Purvevor of Common Sense in Many Forums, | ADMIN. L. J. AM. U. 775
(19935).
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continually be on the lookout for targets of opportunity such as congressional hearings, agency
rulemakings, etc.*

We were very fortunate to have a dedicated and stable group of staff attorneys during my tenure
at ACUS. They had to do a little of everything—take minutes at Committee meetings, critique
reports, wordsmith draft recommendations, help write Office of the Chairman sourcebooks and
guides, interact with high-level or high-powered members of the Conference and then work on
implementation of ACUS’s body of recommendations. And on top of this, ACUS staff had to
carry out special statutory responsibilities under the Administrative Dispute Resolution Act,
Negotiated Rulemaking Act, Equal Access to Justice Act, and several other laws. All of ACUS’s
employees, except for the Chairman and his or her confidential assistant, were career civil
servants, so we had to be, and T think we were, scrupulously non-partisan and supported the
Chairman’s agenda regardless of his or her political ideology.

The two other senior staff members—both career SES—also played key roles. The Executive
Director made sure that all the budget and appropriations materials were prepared in a timely
fashion and that all the administrative details of the operation were carried out. The General
Counsel superintended the other relations with Congress and, and handled the many legal
questions that came up.

I thought I would close by mentioning the biggest operational challenges we had from my point
of view.

First, ACUS’s membership is a quite a large one and that creates a lot of administrative
responsibilities—just keeping up with the rosters, travel reimbursements, and professional
communications with the members.

Second, the large body of ACUS recommendations issued over the years needed appropriate
follow-up. These recommendations were not just issued as helium balloons let loose into the
atmosphere to deflate somewhere in the blue yonder. No, they were issued to persuade the
recipients—the agencies, Congress, sometimes the President or the Judicial Conference—to take
the action suggested. In that regard, ACUS’s lack of enforcement power was both its greatest
strength and greatest weakness. The fact that ACUS is purely advisory meant that the agency
members in the Assembly could participate in deliberations frankly and without concern that the
group’s conclusions were binding on them—and this willingness was a key to obtaining
consensus. Now that I am teaching Administrative Law, I can look more dispassionately at
ACUS’s work product and conclude that ACUS has over its history produced a really excellent
body of work—that has not only improved government operations, but also has influenced
generations of administrative law scholars and their students.

On the other hand ACUS has no actual power. It cannot order anyone to do anything, so it was
up to the Office of the Chairman to do everything it could to cajole and advocate for the
recommendations. With nearly 200 recommendations, this meant that we had to not only

* For example, one of our staff attorneys co-authored an article with a Senator, see Sen. Charles E. Grassley &
Charles Pou, Jr., Congress, the I'xeculive Branch, and the Dispule Resolution Process, 1 J.DISP. RES0L. 1 (1992).
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monitor a lot of developments, but we also had to prioritize and concentrate on the ones that
were either the most pressing or that had the best chance of being adopted. It was also somewhat
difficult to measure success in this area. Of course, if Congress enacted the recommended
legislation—as did happen fairly often—we could check that one off. But sometimes only a part
of the recommended law would be enacted, or in the case of a recommendation addressed to all
agencies, some may take the suggested action and some not. We felt the need to measure our
success in this area, and we did keep a running tally, but it was a challenge.

Third, in terms of new research, the challenges were to maintain a solid agenda of projects, both
internally and externally generated, to keep the committees busy but not too busy, and to find the
funding for empirically based studies. Attracting highly qualified academic consultants was not
too difficult—there are many well-qualified administrative law professors who want to conduct
studies and write articles. But we didn’t just want studies that could be done in the law library—
we wanted what former Chairman Robert Anthony called “eyeball and shoe-leather” research.
That meant we wanted our consultants to interview agency and congressional staff and affected
stakeholders. One of the Office of the Chairman’s major attributes was that it could facilitate
those interviews.’

Fourth, a part of the programmatic challenge was to find the funds to undertake larger, more
empirically based, studies. ACUS did not have a line item in its budget for research, so, in
inflationary times, operational expenses started to eat into the funds that we tried to set aside
each year for research. And even in the best of times ACUS had difficulty in funding large-scale
empirical research projects without extra assistance. Several times Congress specifically asked
ACUS to undertake projects that required rather large empirical inquiries without providing
additional funds.® This meant that other research had to take a back seat to those projects. On
the other hand sometimes Congress did include a supplemental appropriation for a project.”
Similarly, when other agencies asked us to undertake projects for them we sometimes had to ask
them for funds to do them. Especially in the last years before ACUS closed, when our
appropriation was reduced, we became dependent on outside funding for most of our research.

Thankfully, ACUS’s statute made it possible to accept such contributions, but doing so also
presented challenges in the sense that we had to make doubly sure that these projects could go

® The Chairman has the statulory power Lo “requesl agency heads (o provide information needed by the Conference,
which information shall be supplied to the extent permitted by law.” 5 U.S.C. § 595(c)(3).

¢ See, e.g., ACUS’s “IRS Project,” resulting in Recommendations 75-5 to 75-10, and published in “REPORT ON
ADMINISTRATIVE PROCEDURES OF TIIE INTERNAL REVENUE SERVICE, Sen. Doc. 94-286 (Oct. 1975). The study was
“undertaken at the request and with the continuing cooperation and encouragement of Senator Joseph M. Monloya
of New Mexico, Chairman of the Senate Appropriations Subcommittee on Treasury, Postal Service and General
Government. [d. at ITI. Another example is ACUS’s “FTC Rulemaking Study,” resulting in Recommendations 79-
1, 79-5, & 80-1, mandated by Pub. L. No. 93-637 § 202(d) (1975).

7 See Pub. L. No. 101370 § 3 (1990) (appropriating $30,000 and mandating that ACUS “shall conduct a study and
evaluation of the administrative adjudicatory procedures of the Federal Aviation Administration and the National
Transportation Safcty Board and shall make a recommendation not later than 18 months after the date of the
enactment of this Act as to whether the authonly to adjudicate administrative complaints under the Federal Aviation
Act of 1958 should remain with the Department of Transportation, should be transferred to the National
Transportation Safety Board, or should be otherwise modificd™).
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forward without undue influence from the funding sources. I believe we were successful in
doing that, but I was always concerned about appearances and would have much preferred it if
we could have counted on having enough of our own funds for research. In that regard, let me
repeat a point [ made in 2007. Because of its ability to attract researchers at bargain rates, and its
in-place body of peer reviewers, ACUS is equipped to do research projects at a much lower cost
than other entities. This is shown by one example of a project that Congress funded in 2004
when ACUS was in its hiatus—an $8.5 million study conducted by the National Research
Council of the National Academies of just one aspect of the Social Security disability program.®
I served as a member of the committee that oversaw that project and we spent about half of that
amount on a nationwide empirical survey conducted under contract by a private firm. In my
opinion, the result of that project, while useful, was not much better than what ACUS could have
done for 2% of that amount. But 2% of that amount would still be $170,000—more than
ACUS’s typical annual research budget in the past. So I hope that as ACUS moves forward, this
Committee will support funding that allows ACUS to really take on the important administrative
process issues of today—because doing so will produce even bigger savings and payoffs for the
government in the future.

In closing let me say that I plan to do everything I can do to help ACUS resume its essential
activities. I have kept a lot of old files in my basement for 14 years and 1 am looking forward to

returning them to their rightful place when the new office is up and running.

Thank you Mr. Chairman. Ilook forward to any questions you may have.

¥ See Public Law No. 108-203, “The Social Security Protection Act of 2004, 42 USC § 1305 note, Section 107(b),
which authorized and appropriated up to $8,500,000 “for purposcs of conducting a statistically valid survey to
determine how payments made to individuals, organizations, and State or local government agencies that are
representative payees for benefits paid under title II or XVI arc being managed and used on behalf of the
beneliciaries [or whom such benelils are paid.” 1 served (pro bono) on the National Academies Commullee that
undertook tlus study for the Social Security Adnmuustration, which resulted in a report, Improving the Social
Security Representative Payee Program: Serving Beneficiaries and Minimizing Misuse (2007).

Mr. CoHEN. Thank you, Professor, and appreciate your returning
the materials.

Our final witness is Dr. Curtis Copeland, a specialist in Amer-
ican national government at CRS, Congressional Research Services.
Dr. Copeland’s expertise is Federal rulemaking and regulatory pol-
icy. He has testified numerous times before the Subcommittee.
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Prior to joining CRS, he held a variety of positions in the Govern-
ment Accountability Office during his 23 years there.
Dr. Copeland, welcome. And will you begin your testimony?

TESTIMONY OF CURTIS W. COPELAND, Ph.D., SPECIALIST IN
AMERICAN NATIONAL GOVERNMENT, CONGRESSIONAL RE-
SEARCH SERVICE

Mr. COoPELAND. Mr. Chairman, thank you very much.

Mr. Franks, thank you for inviting me here today.

As I described in detail in my written statement, dozens of sug-
gestions have been made over the last 6 years particularly as to
what issues ACUS could address, now that it is up and running.
However, because the agency’s authorization for appropriation ex-
pires in less than 17 months, some have suggested that ACUS
focus on one or two short-term projects that could quickly prove its
value to Congress and the American people.

Several observers have noted, and several did today, that pre-
vious ACUS recommendations have saved the government much
more than their appropriation. There seems to be widespread
agreement that this trend could continue into the future.

For example, 6 years ago today, Justice Breyer said that imple-
mentation of ACUS recommendations to shorten the rulemaking
process could save millions or even billions of dollars. Based on re-
cent estimates of Federal expenditures on regulatory activities, if
ACUS could make rulemaking agencies even one-tenth of 1 percent
more efficient, the savings would be nearly $60 million a year,
about 40 times the $1.5 million that ACUS has been appropriated
for fiscal year 2010.

In August 2009, the ABA Section on Administrative Law and
Regulatory Practice recommended two projects for ACUS that it
said could produce substantial savings in the near as well as the
long term. The first was that ACUS sponsor a best practices forum
at which agencies could share information and obtain advice from
experts, thereby preventing them from having to reinvent the
wheel each time they changed policies. Such a forum could help the
diffusion of innovative practices, improve results, and potentially
provide substantial savings.

The ad law section also recommended that ACUS review what it
termed the plethora of unimplemented administrative law rec-
ommendations by GAO, the ABA and others during the 14 years
since ACUS was discontinued in 1996. By leading certain rec-
ommendations to implementation, the section said ACUS could po-
tentially improve government operations and could save the gov-
ernment “tens of millions of dollars each year.”

ACUS could also demonstrate its value by leading improvements
on the revenue side of the ledger. For example, in 2003 GAO dis-
covered that changes made to the Civil Penalties Inflation Adjust-
ment Act of 1996 sometimes actually prevented agencies from ad-
justing their penalties for inflation. As a result the penalties that
Congress set were losing their deterrent value, and the government
was losing revenues.

In 2007, GAO said that if just civil tax penalties had kept pace
with inflation, IRS collections from 2000 to 2005 would have in-
creased by $61 million. ACUS could provide a renewed basis for



78

congressional consideration of this issue, potentially leading to an-
nual revenue increases that are many times the conference’s appro-
priation.

ACUS could also prove its value to Congress and the public in
other ways. For example, the recently enacted health care legisla-
tion has more than 40 provisions requiring or permitting agencies
to issue implementing regulations. ACUS could guide the agencies
in this process, serving as a central repository of expertise on such
issues as the Administrative Procedure Act, the Paperwork Reduc-
tion Act and a host of other regulatory statutes and executive or-
ders.

The health care legislation also establishes dozens of new govern-
ment organizations and advisory bodies. ACUS could offer valuable
advice to agencies on the establishment of these entities, particu-
larly with regard to the applicability of certain general manage-
ment laws like the Freedom of Information Act, the Federal Advi-
sory Committee Act, and so forth.

In short, ACUS could quickly prove its value in several ways, po-
tentially making it easier for Congress to justify future conference
authorizations or a permanent authorization and appropriation.

Mr. Chairman, thank you very much, and I appreciate it. And I
will answer any questions that you have for me.

[The prepared statement of Mr. Copeland follows:]
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PREPARED STATEMENT OF CURTIS W. COPELAND

Congressional
Research
Service

Statement of
Curtis W. Copeland, Specialist in American National Government
Congressional Research Service

Before
The Committee on the Judiciary
Subcommittee on Commercial and Administrative Law
House of Representatives
May 20, 2010

on

“The Administrative Conference of the United States”

Mr. Chairman and Members of the Subcommittee:

I am pleased to be here today to discuss the recently re-established Administrative
Conference of the United States (ACUS). As you requested, my testimony will focus on
what issues ACUS might address in the coming months and years. As you know,
however, CRS takes no position on any legislative or other policy option.

A Brief History of ACUS

Congress created ACUS in 1964, but did not provide an appropriation for the agency
until 1968. In 1995, Congress eliminated ACUS, and it went out of existence the next
year.! During its 28 years of operations, ACUS issued nearly 200 recommendations to
improve federal administrative processes, most of which were at least partially

! See P.L. 104-52 (November 19. 1995, 109 Stat. 480). shich appropriated $600,000 to ACUS with the
proviso that the funds “shall only be available for the purposes of the prompt and orderly termination of the
Administrative Conference of the United States by February 1, 1996.” For a detailed explanation of why
ACUS was climinated, scc Toni M. Fine, “A Legislative Analysis of the Demisc of the Administrative
Conference of the United States,” Arizona State Law Journal, vol. 30 (1998), pp. 19-116.
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imp]emented.2 For example, ACUS recommended that agencies (1) increase their use of
alternative means of dispute resolution (e.g., mediation and arbitration); (2) improve
mechanisms to allow the public to petition for rulemaking; (3) consider using negotiated
rulemaking to develop regulations; and (4) allow the public to provide comments when
agencies invoke the “good cause” exception to notice and comment rulemaking. Other
recommendations addressed conflict of interest requirements for participation in federal
advisory committees, peer reviews in the award of discretionary grants, and exemptions
under the Freedom of Information Act. While these may not be considered riveting
issues for most people,’ they are nevertheless the kinds of issues that many consider
essential to a properly functioning administrative democracy.

In October 2004, after efforts initiated by this Subcommittee, Congress reauthorized
appropriations for ACUS during fiscal years 2005 through 2007, but no appropriations
were subsequently provided for those years." In July 2008, ACUS was again
reauthorized for appropriations — $3.2 million per year for fiscal years 2009 through
2011.° Tn March 2009, Congress appropriated $1.5 million for ACUS to use during the
remainder of FY2009 (i.e., until about six months later at the end of September 2009).°
However, Professor Paul Verkuil’s nomination as chairman of ACUS was not received in
the Senate until November 2009, and he was not confirmed until March 2010. Therefore,
due to the absence of agency leadership, the $1.5 million appropriated for ACUS during
FY2009 could not be spent during the fiscal year.

In December 2009, Congress appropriated $1.5 million for ACUS to use during the
remainder of FY2010, which the legislation said could remain available for expenditure
by the Conference until September 30, 2011.7 The July 2009 report by the Senate
Committee on Appropriations for the legislation that had included the FY2010 funding
reminded ACUS that

pursuant to section 609 of division D of the Omnibus Appropriations Act, 2009 (Public Law 111-
8). not to cxceed 50 percent of unobligated balances from salarics and expenscs remaining
available at the end of fiscal year 2009 shall remain available until September 30, 2010. The
Committee expects ACUS to use these carrvover funds, in addition to the recommended funds, for
fiscal year 2010 opcrating cxpenscs.”

% See http:/www.law.fsu.edu/library/admin/acus/305726 html for links to ACUS recommendations.

? Atahcaring in May 2004, Congressinan Delahunt said that (he reautlorization of ACUS was “nol an
issue that’s attracting a standing-room only crowd. You know, it's tough to keep your eyes open.” In
response, Justice Antonin Scalia said “I"d worry for our country il it did, Congressman.” See U.S.
Congress, House Committee on the Judiciary. Subcommittec on Commercial and Administrative Law,
Reauthorization of the Administrative Conference of the United States, 108" Cong., 2" sess., May 20 and
Junc 24, 2004 (Washinglon: GPO, 2004), p. 21.

“P.L. 108-401, October 30, 2004, 118 Stat. 2255.

*P.L. 110-290, July 30, 2008, 122 Siat. 2914.

“P.L. 111-8, March 11, 2009, 123 Stat. 656.

7P.L. 111-117, December 16, 2009, 123 Stat. 3183.

¥ U.S. Congress, Senale Commiliee on Appropriations, Financial Services and General Government
Appropriations Bill, 2010, report to accompany S. 1432, 111" Cong,, 1* scss.. S.Rept. 111-43
(Washington: GPO, 2009), p. 75.
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Therefore, it appears that ACUS has up to $2.25 million to spend this fiscal year ($1.5
million for FY2010 plus $750,000 carried over from FY2009).

Suggested Topics for the New ACUS

The statutory powers and duties of ACUS are delineated in 5 U.S.C. §594, and permit the
agency to:

(1) study the cfficicney, adequacy, and fairness of the administrative procedurce used by
administrative agencies in carrying out administrative programs, and make recommendations to
administrative agencies, collectively or individually, and to the President, Congress, or the Judicial
Conference of the United States, in connection therewith, as it considers appropriate: (2) arrange
for interchange among adininistrative agencies of information potentially useful in iinproving
administrative procedure; (3) collect information and statistics [rom adininistralive agencies and
publish such reports as it considers useful for evaluating and improving administrative procedure;,
(4) enter into arrangements with any administrative agency or major organizational unit within an
administrative agency pursuant to which the Conference performs any of the functions described
in this section; and (5) provide assistance in response to requests relating to the improvement of
administrative procedure in foreign countries, subject to the concurrence of the Secretary of State,
the Administrator of the Agency for International Development, or the Director of the United
States Inforniation Agency, as appropriate.

During the last six years, a variety of suggestions have been offered by numerous parties
regarding what issues ACUS could address once it was re-established.

May 2004 ACUS Reauthorization Hearing

Exactly six years ago today, for example, at a hearing before this Subcommittee on
whether ACUS should be reauthorized, then-Chairman Chris Cannon said that a
reconstituted ACUS could help establish a coherent approach among agencies with
respect to emerging issues such as privacy, national security, public participation, and the
Freedom of Information Act.’ At the same hearing, Supreme Court Justice Stephen
Breyer, when asked what he considered the top priorities of a reconstituted ACUS, said

we in our Court have divided about five ways about the meaning of a case called Chevron, which
has significance. And il I were running that now, I think maybe one thing I might like (o do is ask
the agencies whether the five different things that we have said have mattered. Has it hurt them?
Has it helped them? That’s a subject they might look into !’

In his response to the same question, Justice Antonin Scalia suggested that ACUS
examine whether agencies are using teleconferences as much as they could to solicit the
views of the public.'!

U.S. Congress, House Committee on the Judiciary, Subcommittee on Commercial and Administrative
Law, Reauthorization of the Administrative Conference of the United States, 108% Cong., 2™ gess., May 20,
2004 (Washington: GPO, 2004), pp. 1-4.

1bid.. p. 25. Scc Chevron U.SA. Inc. v. Natural Resources Defense Council (467 U.S. 837, 1984).

" Ibid., pp. 25-26.
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Other witnesses at the May 2004 hearing suggested numerous other topics for a
reconstituted ACUS to address. For example:

e C. Boyden Gray, testifying on behalf of the American Bar Association (ABA),
identified several issues that he believed would be “very useful subjects of study
by ACUS if it were to be reauthorized,” including (1) the role of the Office of
Management and Budget’s Office of Information and Regulatory Affairs (OIRA)
in rulemaking, particularly with regard to such innovations as prompt letters; (2)
peer review of agency rulemaking documents; (3) data quality (and the related
implementation of the Data Quality Act); and (4) administrative law procedures in
the United States versus the European Union."

e Gary J. Edles of American University’s Washington College of Law, and
formerly ACUS General Counsel, noted several potentially fruitful areas of
inquiry, including (1) agencies’ use of electronic communications; (2)
immigration procedures in light of 9/11; (3) the proper roles of public-private
partnerships, self-regulatory organizations, and government contractors; and (4)
problems in government organization or interagency coordination that may
impede America’s ability to compete in world markets.®

o Philip Harter of the University of Missouri Law School suggested that ACUS
examine (1) issues related to electronic rulemaking (e.g., procedures for
interactive communications during rulemaking, how agencies can cope with a
million electronic comments, and how the web can be used to generate
responsible information), (2) how to improve public-private collaboration (noting
problems with the Federal Advisory Committee Act); and (3) issues related to the
“harmonization” of U.S. decisions with international institutions.**

October 2004 CRS Memorandum

In response to a request from the then-Chairman of this Subcommittee, CRS prepared an
October 7, 2004, memorandum summarizing the arguments in favor of authorizing
ACUS."” In addition to describing the Conference’s past accomplishments, CRS noted
that ACUS had a “clear role to play” in helping to integrate the 22 agencies or parts of
agencies that were transferred when the Department of Homeland Security (DHS) was
created. Many of these agencies had their own special organizational rules and rules of
practice and procedure, many had different adjudicative responsibilities, and all had their
own statutory and administrative requirements for rulemaking. CRS noted that the

" Tbid.. pp. 59-61.

" Ibid., pp. 63-71.

" Ibid., pp. 75-79.

'* Memorandum from Morton Rosenberg, Specialist in American Public Law, and T.J. Halstead,
Legislative Attorney, American Law Division, Congressional Research Service, (o the Honorable Chris
Cannon, Chairman, House Subcommittee on Commerce and Administration, Committee on the Judiciary,
“Points in Support of H.R. 4917, Bill to Authorize Appropriations for the Administrative Conference of the
United States, October 7, 2004, See http://www.abanet.org/poladv/documents/acus _crs_7ocl04.pd( for a
copy of this memorandum. Per the Chairman’s request, CRS did not include any possiblc arguments to the
contrary.
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integration of these various elements was “likely to need administrative fine tuning for
some time to come” — a prediction that still seems valid nearly six years later.'®

CRS also said that ACUS could help implement the restructuring and reorganization of
the intelligence community in response to the recommendations from the 9/11
Commission. In particular, CRS said the following:

ACUS could scrve to identify measures that will slow down the administrative decisional process,
thereby rendering the agency less efficient in securing national security goals, and also assist in
carefully evaluating and designing security mechanisins and procedures that can minimize (he
number and degree of necessary limitations on public access to information and public
participation in decisionmaking activities that affect the public, and minimize infringement on
civil libertics and the functioning of a frec markcet.'”

Although Congress enacted reforms to the intelligence community in 2004, many of the
intelligence restructuring issues that CRS identified remain unresolved.

In addition, the CRS memorandum listed more than a dozen other possible study topics
for ACUS, including the peer review process, challenges to the quality of scientific data
used in the rulemaking process, “midnight” rules issued near the end of a presidential
administration, and the avoidance by agencies of notice-and-comment rulemaking by
issuing “non-rule rules.” Finally, CRS said that the procedures used in electronic
rulemaking and the implications of those procedures for public participation “would
appear ripe for ACUS-like guidance.”"’

November 2005 Hearing on Administrative Law Project

On November 1, 2005, this Subcommittee held a hearing on its Administrative Law,
Process, and Procedure Project, which had been initiated in an effort to identify issues
that a reauthorized and appropriated ACUS could examine.”® At that hearing, several of
the witnesses identified possible topics that a re-established ACUS could address. For
example:

e Morton Rosenberg, then of CRS, listed a total of 57 potential research topics
within the seven general project areas: (1) public participation in the rulemaking
process; (2) congressional review of rules; (3) presidential review of agency
rulemaking; (4) judicial review of rulemaking; (5) the agency adjudicatory
process; (6) the utility of regulatory analyses and accountability requirements; and
(7) the role of science in the regulatory process. He also noted that ACUS could
be tasked with reviewing and making recommendations regarding the Federal

*Ibid.. p. 3.

Y Tbid., p. 4.

*® Infelligence Reform and Terrorism Prevention Act of 2004, P.L. 108-458, December 17, 2008.

'Y Memorandum from Morton Rosenberg, op. cit... p. 4.

2 U.S. Congress, House Committee on the Judiciary, Subcommittee on Commercial and Administrative
Law, Administrative Law, Process and Procedure Project, 109™ Cong., 1 sess., November 1, 2005
(Washington: GPO, 2006). Sce http://www.access.gpo.gov/congress/housc/pdf/109hrg/24282 pdf for a
copy of this hearing record.
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Emergency Management Agency’s role, including where it should be located, the
authorities it needs, and other issues.

Jeffrey Lubbers of American University’s Washington College of Law presented
a similar potential research agenda for ACUS. His list included some of the
topics that Morton Rosenberg mentioned, but also included several new areas,
including (1) what is holding back greater use of negotiated rulemaking, (2)
standards for “midnight” rulemaking, (3) requirements that agencies review their
existing regulations, (4) procedures for agencies to provide waivers and
exceptions from regulatory requirements (e.g., after disasters), and (5) regulatory
federalism.

September 2007 ACUS Reauthorization Hearing

On September 17, 2007, this Subcommittee held another hearing on the reauthorization
of ACUS, at which several witnesses mentioned possible roles and studies for ACUS.
For example:

Jody Freeman of Harvard Law School noted several issues that ACUS could have
addressed in recent years (e.g., electronic rulemaking and congressional review).
She also said that a reconstituted ACUS could focus on such issues as (1)
outsourcing (e.g., whether there is a need for administrative law reform to address
issues raised by contracting out government functions); and (2) how principles of
administrative law can be reconciled with the imperatives of national security
(e.g., whether Department of Homeland Security rules should be subject to cost-
benefit analysis requirements).

Jeffrey Lubbers of the Washington College of Law noted that newly-created
agencies like the U.S. Election Assistance Commission were covered by a range
of cross-cutting procedural statutes like the Administrative Procedure Act, the
Privacy Act, the Government in the Sunshine Act, and the Paperwork Reduction
Act, but agency officials were often given no orientation to these laws. He said
that ACUS could perform that role when new agencies are established.

T also testified at that hearing, noting several recent controversial rulemaking
issues that ACUS might have been able to address, such as (1) determining
whether an August 2007 letter that the Centers for Medicare and Medicaid
Services (CMS) sent to state health officials changing the State Children’s Health
Insurance Program was a “rule” under the CRA;?" (2) helping to improve the
structure, function, and funding of the Bush Administration’s electronic
rulemaking initiative;? and (3) overseeing changes to Federal Civil Penalties

' To view a copy of this letier, see [hitp://www.cms.hhs.gov/smdl/downloads/SHO081707.pdr].
“ For more information, scc CRS Report RL34210, Electronic Rulemaking in the Federal Government, by
Curtis W. Copeland.
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Inflation Adjustment Act, which (as T will discuss in more detail later in this
testimony) actually prevents penalties from being adjusted for inflation *

April 2009 Roundtable Discussion

At the invitation of the Chairman and Ranking Minority Member of the House
Committee on the Judiciary, a roundtable discussion was held in the Committee’s hearing
room to identify issues that the recently-reauthorized and re-appropriated ACUS could
profitably address.** Many of the issues discussed at the roundtable had been mentioned
in the earlier venues, including electronic rulemaking and the use of science in
rulemaking. However, several new issues were also raised as possible topics for ACUS
to study.

For example, David Vladeck, who had just been appointed to head the Federal Trade
Commission’s Bureau of Consumer Protection, suggested that ACUS examine open
government issues, noting that the Freedom of Information Act had been amended twice
since the Conference’s demise with no real study of how agencies were implementing the
amendments. He also said that the absence of ACUS during the previous 14 years had
degraded the effectiveness of federal agencies and had a “devastating impact on the
development of administrative law.”

Another participant at the meeting noted the lack of a clear, governmentwide policy on
waivers during emergencies, and said that rebuilding after Hurricane Katrina could have
gone faster had such a policy been in existence. Although a number of agencies issued
such waivers, no central repository of the waivers existed, and it was not always clear
what authority agencies had to issue them.

August 2009 ABA Letter

On August 18, 2009, the Chair of the ABA Section of Administrative Law and
Regulatory Practice wrote a letter to the then-acting administrator of OTRA
recommending study topics for ACUS.? The Section’s recommendations began with
two projects that it said would take advantage of ACUS’s “unique capabilities,” and that
“could well produce substantial, cross-government savings in the near, as well as the
long, term.”

The first project that the Section recommended was an “agency best practices forum” at
which federal agencies could “share best practices, obtain sound advice regarding them,

¥ See U.S. General Accounting Office, Civil Penalties: Agencies Unable 1o I'uly Adjust Penatties for
Inflation Under Current Law, GAO-03-409, March 14, 2003,

* Ralph Lindeman, “House Judiciary Convenes Expert Panel on Reviving U.S. Administrative
Conference,” BN4 Daily Report for Execufives, April 16, 2009, p. A-18.

* Letter from William V. Luneburg, Chair, Section of Administrative Law and Regulatory Practice,
American Bar Association, to Michael A. Fitzpatrick. Acting Administrator, Office of Information and
Regulatory AlTairs, Office of Management and Budget, “Recommended Study Topics for a New
Administrative Conference of the United States,” August 18, 2009. A copy of this letter is available from
the author.



86

and formulate proposals facilitating their broader adoption.” Because agencies currently
lack even a forum in which share information, they often “reinvent the wheel” in their
efforts to innovate in such areas as rulemaking, adjudication, enforcement, compliance
assistance, and dispute resolution. The Section said that ACUS is “ideally constituted” to
serve as a best practices forum in that it is statutorily required to include representation
from all federal departments and agencies, and because it has access to leading academics
and private practitioners. Also, as noted earlier, ACUS is statutorily authorized to
“arrange for interchange among administrative agencies of information potentially useful
in improving administrative procedure.”

The second project that the Section recommended was a retrospective look at the
“plethora” of administrative law recommendations issued by GAO, the ABA, the
National Academy of Public Administration, and other reputable groups during the nearly
14 years since ACUS became inactive. By surveying those recommendations,
highlighting the most meritorious of them that have not been implemented, and then
leading those recommendations to implementation, the Section said that ACUS “could
greatly improve government operations and potentially save the federal government tens
of millions of dollars each year.”

The Section also recommended nine specific topics that it considered “particularly high
priorities for ACUS’s initial work.” These nine topics were:

e legal issues implicated in electronic rulemaking, including archiving
requirements, privacy issues, whether electronic commenting on rules should be
mandated, and the value of “reply comment periods” for those who participate in
a first comment round;

e executive review of agency action, which would be particularly relevant if actions
are taken to revise or replace Executive Order 128066

e congressional review of agency action, including whether the Congressional
Review Act is warranted and whether the appropriations process is
inappropriately employed through the use of earmarks, riders, and report
language;

e science and information quality, which could evaluate the effect of the
Information Quality Act and OMB’s Peer Review Bulletin on agencies’ use of
science in rulemaking;

e regulatory preemption, including whether a consistent understanding could be
developed regarding when preemption is appropriate and how it should be
expressed;

e “midnight rules” that are issued at the end of a presidential administration,
examining what standards should govern the issuance and reconsideration of such
rules;

e agencies’ use of guidance documents, including examining the implementation of
the Bush Administration’s Bulletin on Good Guidance Practices;

o regulatory impact analysis, examining the costs and benefits of the variety of
required assessments as part of the rulemaking process; and
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e “lookbacks” at existing regulations, and whether a requirement that agencies do
s0 in general or in specific cases would be worth the resources consumed.

ACUS and Health Care Reform

The list of issues that ACUS could address grows longer with each issue that Congress,
the President, federal agencies, or the courts address. For example, although Congress
enacted the Patient Protection and Affordable Care Act (PPACA, P.L. 111-148) on
March 23, 2010, the act contains numerous provisions stating that federal agencies “shall
promulgate regulations,” or “shall, by regulation” take certain actions to implement the
legislation.® PPACA also contains dozens of provisions establishing, or requiring the
President or cabinet secretaries to establish, governmental entities (e.g., offices within
cabinet departments and agencies) and advisory bodies. Therefore, as one article put it,
“the war isn’t over.””’

ACUS could play a role in these rulemaking and other implementation processes by
advising agencies as to proper procedures and the applicability of certain laws. For
example, in developing regulations, agencies must be cognizant of a host of relevant
statutes and executive orders, including the Administrative Procedure Act, the Regulatory
Flexibility Act, the Paperwork Reduction Act, and Executive Order 12866. Failure to
comply with the requirements in these statutes and orders can put any resultant
regulations in jeopardy. By consulting with ACUS before or during the development of
these rules, agencies could potentially avoid significant delays or legal entanglements.

Demonstrating the Value of ACUS

As I mentioned earlier, it appears that ACUS has up to $2.25 million to spend this fiscal
year ($1.5 million for FY2010 plus $750,000 from FY2009). ACUS is authorized to be
appropriated up to $3.2 million in FY2011, currently the final year of its authorized
appropriations. Therefore, ACUS currently has about 18 months before its authorization
for appropriations expires. At the April 2009 roundtable discussion initiated by this
Committee, Sally Katzen, former administrator of OIRA and moderator of the
roundtable, recommended that ACUS focus on “one little, crucial project” to demonstrate
its value.™® One way for ACUS to demonstrate value in the short term would be to focus
on an issue that is likely to produce financial “net benefits” greater than its appropriation
through either budgetary savings in other agencies or increased revenues for the

* For a list of these provisions, see CRS Report R41180, Regulations Pursuant to the Patient Protection
and Affordable Care Act (P.L. 111-148), by Curlis W. Copeland.

¥ Henry J. Aaron and Robert D. Reischauer, “The War Isn’t Over,” New England Journal of Medicine.
Health Care Reform Center. March 24, 2010. available at http://healthcarereform.nejm.org/?p=3223&
query=hoine.

* Ralph Lindeman, “Housc Judiciary Convenes Expert Pancl on Reviving U.S. Administrative
Conference,” BNA Duaily Report for Iixecutives, April 16, 2009, p. A-18
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government as a whole. Alternatively, or additionally, ACUS could demonstrate its
value by addressing issues that produce non-financial benefits.

Savings

A consistent theme in many of the comments leading up to the reauthorization of ACUS
was the value that the Conference represented for its relatively small appropriation,
and/or the potential of the Conference to save the government and the private sector
money well in excess of its appropriation through the implementation of its
recommendations. For example, at the May 2004 reauthorization hearing, Justice Breyer
testified that implementation of ACUS recommendations could save millions, or perhaps
even billions, of dollars by reducing the time needed to develop regulations.” At the
same hearing, Gary J. Edles of the Washington College of Law said that the money saved
by the government and the private sector as a result of ACUS’s work on alternative
dispute resolution alone “far exceeds its annual budget.”’

In the October 2004 memorandum that I mentioned earlier, CRS also noted the savings
that ACUS could provide:

All obscrvers, both before and after the demise of ACUS in 1995, have acknowledged that the
Conference was a cost-effective operation. In its last vear, it received an appropriation of $1.8
million. But all have agreed that it was an cntity that throughout its cxistence paid for itsclf many
times over throngh cost saving recommended administrative innovations, legislation and
publications.

According to the most recent “Regulators” Budget Report” prepared by scholars at the
Mercatus Center at George Mason University and the Murray Weidenbaum Center on the
Economy, Government, and Public Policy at Washington University in St. Louis,
President Obama’s 2010 budget calls for expenditures on regulatory activities of $55.8
billion.* If this estimate is correct, and if ACUS recommendations (when implemented)
could make these agencies even one-tenth of 1% more efficient in their operations, then
the savings would be nearly $60 million — 40 times the $1.5 million appropriated for
ACUS in FY2010.

To identify potential money-saving ideas, the “best practices forum™ that the ABA
Section of Administrative Law and Regulatory Practice’s recommended that ACUS hold
could be oriented to this purpose, with agencies coming together to share ideas of how
they could be more efficient and/or eliminate unnecessary expenses. Similarly, the
Section’s recommendation that ACUS scour previous recommendations by GAO and
others could also be at least initially focused on money-saving recommendations.

# Tbid.. p. 22.

* Tbid., p. 64.

31 Scc http://www.abanct.org/poladv/documents/acus_crs_7oct04.pdf for a copy of this memorandum.
* See hitp://mercatus.org/publication/regulators-budget-report for a copy of this report.

10
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Revenues

ACUS could also have a positive impact on the revenue side of the ledger. For example,
in 1996 (the year that ACUS was discontinued), Congress amended the Federal Civil
Penalties Inflation Adjustment Act of 1990 and required that federal agencies adjust their
civil penalties for inflation, thereby maintaining the deterrent effect of those penalties and
improving federal collections. However, in 2003, GAO determined that several elements
of the Inflation Adjustment Act had actually prevented federal agencies from fully
adjusting their civil penalties for inflation.” For example, the “rounding rules” in the act
can prevent agencies from adjusting certain penalties until cumulative inflation has
increased by nearly 50% — which, at recent rates of inflation, could take more than 20
years. Also, although inflation had increased hundreds of percent since some penalty
amounts were set by Congress, the first adjustments were capped at 10%, and subsequent
adjustments were not permitted to make up the difference. In addition, penalties under
statutes such as the Internal Revenue Code of 1986 and the Occupational Safety and
Health Act of 1970 were totally exempted from adjustment. In 2007, GAO said that if
just civil tax penalties had been adjusted for inflation, IRS collections would have
increased by as much as $61 million from 2000 to 2005 >

In 2003, GAO recommended that Congress amend the Inflation Adjustment Act to ensure
that civil penalties keep pace with inflation, and to give one or more entities in the
Executive Branch the authority and responsibility to monitor the act’s implementation
and provide guidance to the agencies. If ACUS were to review and make
recommendations regarding this issue, it could provide a renewed basis for congressional
consideration. If Congress decided to act on ACUS’s recommendations, the increase in
revenues from civil penalties could far exceed the Conference’s authorized appropriation.

Other Values

At the May 2004 reauthorization hearing, Justice Scalia characterized ACUS as an
“enormous bargain” because it obtained expert legal advice from private sector lawyers
that would otherwise cost hundreds of dollars per hour.® He also said that he “wouldn’t
be surprised if it ended up having saved money overall in its recommendations.” But he
also said that Congress should not just judge ACUS based on how much money it saves,
“because not all of its recommendations are money-saving recommendations.” He went
on to say that “There are two values involved here: one is efficiency, the other is fairness.

¥ U.S. General Accounting Office, Civil Penalties: Agencies Unable to Fully Adjust Penalties for Inflation
Under Current Law, GAO-03-409, March 14, 2003.

#U.S. Government Accountability Office, Tax Compliance: Inflation Has Significantly Decreased the
Real Value of Some Penalties, GAO-07-1062, August 23, 2007.

*U.S. Congress, House Committee on the Judiciary, Subcommitlee on Commercial and Administrative
Law, Reauthorization of the Administrative Conference of the United States, 108® Cong., 2™ scss., May 20,
2004 (Washington: GPO, 2004), p. 21.
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Sometimes you have agencies’ procedures that are just unfair, and it might take a little
more money to make them fair. But you’d want to do that. **

At the same hearing, Philip J. Harter of the Columbia School of Law at the University of
Missouri said that he had just completed a negotiated rulemaking for the Occupational
Safety and Health Administration on building steel buildings. One part of this rule had
been on the agency’s docket for 20 years, but by using the negotiated rulemaking
procedures that ACUS had recommended, the rule came to fruition. After the rule was in
place, he said fatalities in steel construction were reduced by one-third, which he
estimated at about 20 deaths prevented per year.”” Professor Harter and others also
mentioned that ACUS could facilitate public participation in rulemaking and other
venues, enhancing civic values in America. Therefore, implementation of ACUS
recommendations could provide significant public policy benefits or “value,” even if they
saved no money or generated no additional revenues for the government.

Mr. Chairman, that concludes my prepared statement. 1 would be happy to answer any
questions that you or other Members of the subcommittee might have.

*Ibid., p. 22.
¥ Ibid., p. 88.
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Mr. CoHEN. Thank you, Dr. Copeland. I appreciate your testi-
mony, as the other folks’.

We will now go into a questioning period, and I will recognize
myself for questions.

The first thing is, Dr. Verkuil—Verkuil, excuse me—what factors
do you believe led to ACUS’s demise? And how do you plan to ad-
dress or avoid these issues in this newly reborn ACUS?

Mr. VERKUIL [continuing]. Combination of events at the time.
The idea of saving government money by reducing the number of
agencies ironically fell upon maybe the one agency that was mak-
ing the government money, but we were symbolic of a mood, I
think, that perhaps is what led to our demise then.

And, I think, almost instantly on both sides of the aisle, everyone
reflected on this and said, “This doesn’t make any sense,” and so
the fight to come back, while it has taken some years, was begun
and persisted and now has achieved success.

All T can say to you, Mr. Chairman, is that I am going to try to
make sure that we do effective work, and do it well and carefully,
and communicate with all the constituencies that we have so that
we will be in a position to flourish and not be in jeopardy any
longer. And, of course, it is if we want to make sure that we have
a permanent appropriation and that you will take advantage of us,
really as an agency of government that wants to help improve the
quality and the efficiency and the fairness of government process.

1\‘;11". COHEN. You were a victim, I guess, of the Contract on Amer-
ica?

Mr. VERKUIL. Well, you know, the contract—that was the time
of the Contract with America, and it did have important points to
make, and I think it was not just that. It was the whole rein-
venting government movement came along, and we somehow got in
the midst of it. And I don’t remember exactly why. I wasn’t there.

Mr. COHEN. Does anybody else have any ideas on why ACUS de-
mised—the demise of ACUS?

Yes, Ms. Katzen?

Ms. KATZEN. I was the acting chair at the time of the end of
ACUS, and I think it was just a perfect storm. It was the Contract
on America had said we had to have a smaller government, and
that was a rallying cry that was taken up. And unfortunately, the
only two agencies that were eliminated, one of them was ACUS.
But I think the fault, dear Brutus, lay with us as well in that there
was not a lot of communication with the Hill as to what we did or
why we did it.

You heard Justice Scalia say earlier that these kinds of issues
are below the radar. That is good in one sense, but it means that
they can be misunderstood. The importance of them cannot be ap-
preciated, because no we knew what we were doing, and when we
realized that this was happening, and I, among others, started run-
ning around the Hill, saying, “Wait. Wait a second. This is a good
organization. This is not what you want to do,” people had no clue
what the Administrative Conference of the United States did. They
had no idea about the savings that we could render to the govern-
ment. And I think that was the fault of those of us who had
thought, “Sure, we will stay below the radar and just discuss this.”

Mr. COHEN. Anybody else want to offer any new material?
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Mr. LUBBERS. Well, I would just mention that at the time that
the conference lost its funding, it was also undergoing reauthoriza-
tion in the two Judiciary Committees in both houses, and that
process was proceeding normally and going well, so this was an ap-
propriations issue.

I recall that on the Senate side there was actually a letter from
eight senators, four Republicans and four Democrats, urging the
Senate Appropriations Committee to maintain the funding that the
Senate had voted for, and during the course of the conference com-
mittee, it didn’t happen. So it was sort of caught up in the appro-
priation bowels of the time.

Mr. CoHEN. Do each of you think that ACUS should be more visi-
ble, or remain under the radar?

Mr. VERKUIL. Well, it seems to me the lesson is—excuse me—the
lesson is that we should be more visible, if only to make sure that
we are secure in our future and that we can continue to do our
work, so I take Ms. Katzen’s observations very seriously.

I don’t think we should, you know, we don’t have to look for
things to gain great visibility, but we are going to have a Web site,
for example, which didn’t exist when we stopped 14 years ago, a
Web site which will link us to other agencies, which I hope will be
a home that people will come to to find good programs.

We are going to use the advantages of electronic rulemaking in-
ternally. We are going to turn ourselves into—when we do rec-
ommendations, we want to have input from other agencies, from
the Hill, and from the public so that we will be known and seen
maybe better, even if we are still doing things that by themselves
don’t generate, you know, a high degree of visibility. That is how
I would begin to approach it.

Mr. COHEN. Anybody else want to contribute to that response—
visible, not visible, better?

Mr. LUBBERS. I think the more visibility, the better.

Ms. KATZEN. So long as it is visibility for educative purposes
rather than visibility for calling attention to one’s self. And given
the caliber of the chair and the people who I suspect will be ap-
pointed to the council and the plenary session, the assembly, I
don’t think that will be a difficulty.

I think keeping the lines of communications open to the Hill are
critical. They should be partners in this. It should be bipartisan,
bicameral, actually nonpartisan. But there should be those chan-
nels open.

Mr. CoHEN. Thank you.

I now yield to the Ranking Member, Mr. Franks.

Mr. FRANKS. Well, thank you, Mr. Chairman.

Thank all of you for being here.

I know sometimes to add some commitment to making the bu-
reaucracy run not only smoothly but efficiently and effectively is a
big challenge, because that is, you know, it is something that there
iis almost ubiquitous comment about, and so I appreciate what you

0.

In our Subcommittee’s 21st Century Project, we identified seven
areas, along with a number of issues within them, for study in po-
tential administrative reform. And I see from your written state-
ment that your suggestions for ACUS’s initial agenda overlap to a
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very significant degree with that agenda that we identified in our
report. And this Subcommittee invested, obviously, a great deal of
time and effort and a great deal of a number of hearings in the
21st Century Project.

So I am going to ask something incredibly presumptuous. Would
you be prepared to at least consider making the agenda we identi-
fied in the project report ACUS’s first agenda, or agenda for the
first year? Mr. Verkuil, I will throw that at you. Again, forgive the
presumption here.

Mr. VERKUIL. To make sure that the 21st agenda report would
be part of our own agenda is the——

Mr. FRANKS. Or at least be considered as the agenda of your first
year.

Mr. VERKUIL. I think so. I think we are looking at it, and we
have observed some very good thoughts already. We have—I would
say, not exclusively relying on that, because we have—the ABA ad-
ministrative law section has made some good ideas, proposed some
good ideas, too. But we are certainly using those as the two key
documents in terms of structuring ourselves in the first year. And
I would hope we would select out, you know, once we decide.

It is a kind of a combination of the best idea, how quickly we can
do some of these things, because you would like to take some that
are easier off-the-shelf kind of ideas and some longer terms, some
of the ones you mentioned in your earlier testimony, that are more
theoretical and looking at changes, let us say, in the Administra-
tive Procedure Act, or something like that, take a combination of
short and long-term projects, find the good people to do the work
to help us as consultants, and mesh them all together, and then
present them to the council and get this thing going.

I mean, I, as you know, I am sure, I am anxious to roll it out.
And I will be—I promise you we will be guided very much by what
is going on here.

Mr. FRANKS. Well, in your written statement you identify a num-
ber of challenges you are facing as you restart ACUS, and I don’t
envy you, but these include issues with the applicability of the Fed-
eral Advisory Committee Act and the, you know, Constitution’s
Emoluments Clause, and your own review, updating and simpli-
fying the ethics procedures.

Are there any potential legislative reforms to the Federal Advi-
sory Committee Act or the Administrative Conference Act or any
of the statutes that might help you with these issues? Is there any
congressional oversight activity that you think might help sort out
any of the issues that you are confronting—in other words, legisla-
tion or oversight in these areas? What would you think would help
you the most?

Mr. VERKUIL. I would like to be able to come back to you with
an answer to that, Mr. Franks. I do think that right now in the
Federal advisory committee area, we must commit a lot of our time
to making sure it works well in this new electronic age. I think
that is one of the questions. So we have made some successful con-
tacts with GSA, who does manage the FACA process. We have
worked on the Emoluments Clause issue, I think, hopefully, to good
effect. We will hear back from the Office of Legal Counsel.
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And so we are in a position not yet to say we can’t function with-
in what we have, but the more we learn, the more we will be able
to tell you, really, very closely, whether we need legislative help in
that. Thank you, though, for asking.

Mr. FRANKS. Well, listen, those are the questions I had, Mr.
Chairman.

Ms. Katzen, I appreciate your past support.

All of you for what you have done here, and, Mr. Verkuil, all of
you, I wish you the very best. You have got a tall challenge ahead
of you. Thank you.

Mr. VERKUIL. Thank you, sir.

Mr. FRANKS. Thank you, Mr. Chairman.

Mr. COHEN. You are welcome. Thank you, Mr. Franks. I appre-
ciate your participation in this hearing and all the members of the
panel.

I thank everybody for their participation.

Without objection, Members will have 5 legislative days to sub-
mit any additional written questions, which we will forward to you
and ask that you promptly respond. They will be made part of the
record. Without objection, the record will remain open 5 legislative
days for the submission of any additional materials.

Again, I thank everyone for their time and patience.

The hearing of the Subcommittee on Commercial and Adminis-
trative Law is adjourned.

[Whereupon, at 5:24 p.m., the Subcommittee was adjourned.]
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AMERICAN BAR ASSOCATION

May 20, 2010
The Honorable Steve Cohen The Honorable Trent Franks
Chairman Ranking Member
Subcommittee on Commercial Subcommittee on Commercial

and Administrative Law and Administrative Law
Committee on the Judiciary Committee on the Judiciary
U.S. House of Representatives U.S. House of Representatives
‘Washington, D.C. 20515 Washington, D.C. 20515

Re:  Today’s Hearing on the Administrative Conference of the United States
Dear Chairman Cohen and Ranking Member Franks:

On behalf of the American Bar Association (“ABA™), I am writing to say how
extremely pleased we are that your Subcommittee is holding today’s hearing on the
Administrative Conference of the United States (“ACUS” or “the Conference”). We
ask that this letter be included in the record of today’s hearing.

For over 25 years, ACUS advised the federal government on, and coordinated
important improvements to, the administrative procedural law that is the backbone
of federal regulation and management. ACUS cost-effectively leveraged expert
academic consultants and volunteer luminaries of the administrative bar to produee
an impressive set of recommendations, roughly three-quarters of which were
adopted in whole or in part by Congress or the Executive Branch. For that reason,
the ABA was proud to help lead the effort that resulted in ACUS being reauthorized
during the 110" Congress, and then refunded and ultimately reestablished during the
current Congress. This Subcommittee originated (twice) the legislation that
reauthorized ACUS, and we again thank the Subcommittee for its leadership.

There is no shortage of pressing issues and valuable projects that ACUS should take
on. The ABA’s Section of Administrative Law & Regulatory Practice submitted to
OMB an 18-page list of recommended study topics for ACUS last August, and a
copy of that list is attached. We are happy to learn that it is currently serving as a
helpful resource to the new Conference. As others will no doubt testify today, the
new health care legislation and pending financial reform legislation (if enacted into
law) will, by themselves, generate a broad range of questions that ACUS could
beneficially address.

We are especially proud that the Senate has confirmed as ACUS Chairman Paul

Verkuil, a former Chair of the Section. We know that Chairman Verkuil's
leadership will continue to exemplify the creativity and prescience that has

(95)
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May 20, 2010
Page 2

characterized his scholarship and service as a law school dean and university president. We recently
met with him and know that he is moving as rapidly as he can to start up ACUS and begin producing
useful work product this year.

‘We also know that ACUS will continue to benefit from this Subcommittee’s oversight, support, and
input, and we commend the Subcommittee for holding this hearing so early in the new Conference’s

existence. We also thank the Subcommittee’s able staff for reaching out to the ABA in this
connection and others. As always, we stand ready and eager to assist on the issues before you.

Sin 1y, )
Yy
M’M.

Thomas M. Susman

Attachment

cc: Members of the House Judiciary Subcommittee on Commercial and Administrative Law
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Dudereting Liberty
Pumpaiog htice

American Bar Association
& Section of Administrative Law and Regulatory
Practice
m"“"%“"w 740 1§‘”sme¢ NW
g Washington, DC 20005-1022
Lok {202) 662-1690
Fax: (202) 662-1529

August 18, 2009

Michael A. Fitzpatrick

Acting Administrator

Office of Information & Regulatory Affairs
Office of Management & Budget

1650 Pennsylvania Ave., NW
Washington, DC 20503

Re: Recommended Study Topics for a New Administrative
Conference of the United States

Dear Mr. Fitzpatrick:

We understand, and sincerely hope, that the Obama Administration will shortly
announce a nominee to chair a new Administrative Conference of the United States
(ACUS) after a hiatus of over a decade. The reestablishment of ACUS will come
none too soon -- the Administration and Congress are actively considering how the
federal government should best address a range of important issues facing the
Nation, and in most, if not ail, cases effective implementation of the chosen
measures will involve questions of administrative law. ACUS will be well-positioned
to offer constructive, consensus-based recommendations on these questions.

The Section of Administrative Law & Regulatory Practice is the ABA body with
special expertise regarding administrative law issues; it includes former ACUS
members and staff among its leadership. The Section has given considerable
thought in recent months to the questions and projects that most warrant
consideration by a new ACUS. Building on excelient work commissioned this spring
by the House Judiciary Committee, the Section offers a list of such topics. The full
list is attached and is suramarized below.

Qur recommendations begin with two projects that would take advantage of ACUS's
unigue capability as a convening forum for government and private lawyers
concerned with the full range of administrative law issues:

e An “Agency Best Practices Forum” through which federal agencies could
share best practices, obtain sound advice regarding them, and forrnulate
proposals for facilitating their broader adoption. Nothing currently serves
this function, while ACUS is ideally constituted to do so.

1
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A retrospective look at administrative law recommendations issued since
ACUS became inactive. The GAQ, the ABA, and other reputable groups have
made a plethora of such recommendations over the past fourteen years.
ACUS could assess the merits of those that have not yet been adopted.

Both of these undertakings could well produce substantial, cross-government
savings in the near, as well as the long, term,

The rulemaking process is the focus of much of this document and its attachment.
From amang the marny worthwhile topics in this area, we have identified nine that
we believe are particularly high priorities for ACUS's initial work:

Legal issues implicated in e-rufemaking.  These include archiving
requirements, privacy issues, whether e-commenting could be mandated,
and the value of having “reply comment periods” for those who participate
in a first comment round.

Executive review of agency action. This project should commence upon the
Administration’s issuance of its replacement for E.O. 12866, and could
evaluate the revised order’s effectiveness.

Congressional review of agency action. Questions ACUS could address
include whether (1) the Congressional Review Act is warranted, and {2) the
appropriations process is inappropriately employed in general or in
particular types of cases through the use of earmarks, riders and report
language.

Science and information quafity. ACUS could evaluate the effect of the
Information Quality Act {IQA} and OMB’s Peer Review Bulletin, both of
which have particular applicability to agency usc of science. ACUS could
also address issues going beyond the IQA, such as how to assess the
raliability of privately-funded science. .

Regulotory preemption. ACUS could help agencies formulate a consistent
understanding of when assertions of preemption may be appropriate and
how they should be expressed.

“Midnight” rufes. As the Administration emerges from the inherited body of
fate-term Bush Administration regulations, it wouid be timely for ACUS to
consider what standards should govern the issuance and reconsideration of
such rules.

Agency use of guidance documents. The previous administration issued. a
Bulletin on Good Guidance Practices, the continued viability of which is
uncertain. ACUS could evaluate the Bulletin and related ‘rulemaking-by-
guidance’ Issues.

Regulatory impact anaiyses. With the federal budget — and the private
sector — under unprecedented financial pressure, it would be useful for
ACUS to evajuate the costs and benefits of the myriad impact assessments
required of agency rulemakings.

“Lookbacks” at existing regufations. Agencies do not regularly evaluate the
effectiveness of existing rules. Would a requirement to do so, in genera! or
in specific cases, be worth the resources it would consume?
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Our list also describes many other worthwhile rulemaking projects. It then
addresses issues arising under the headings of:

» Regulotory poficy. These include reassessing the value currently being
provided by the Federal Advisory Committee Act and the Paperwork
Reduction Act.

= Administrative adjudication. These include whether OPM should continue
to administer the AL) program and how best to handle mass adjudication
programs,

* Judicial review of agency action. These include the effects of justiciability
doctrines like standing and ripeness, and the effects of courts’ remanding
rules without vacating them.

© Openness & transparency. These inciude reviewing post-3/11 statutory
exemptions from FOIA and reviving ACUS's prior effort to evaluate the
Government in the Sunshine Act.

® Contingent & other projects. These include administrative law issues
implicated in legislation, assuming it is enacted, to reform financial services
regulation, improve health care, and mitigate global warming.

The Section eagerly anticipates the re-establishment of ACUS and stands ready to
assist it in considering these recommendations and in any other way that it can

provide support. You can reach me at 412-648-1380 and wv! @pitt.edu.

Sincerely,

William V. Luneburg
Chair, Section of Administrative Law
and Regulatory Practice

Attachment
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Recommended Study Topies for a New
Administrative Conference of the United States

American Bar Association
Section of Administrative Law & Regulatory Practice

August 2009

I Cross-Cutting, Short-Term Projects
A “Agency Best Practices Forum”

Federal agencies have a variety of missions, but the tools and methods that they use to
accomplish them are often quite similar. Agencies are continually seeking more efficient
and effective ways of operating, but they currently lack any means to systematically
identify and highlight those “best practices,” or even a forum in which to share them. As
a result, agencies often “reinvent the wheel” in their efforts to innovate and can
neediessly repeat mistakes or learning steps. Because ACUS is required by statute to
include representation from all federal departments and agencies, including independent
agencies, it could naturally serve as an innovation clearinghouse regarding better
approaches to mlemaking, adjudication, enforcement, compliance assistance, dispute
resolution, and countless other administrative processes. Moreover, because ACUS will
also include leading academics and private practitioners and will have access to many
more, ACUS would not be limited to serving as a facilitator, but could add value by
serving as an expert evaluator and consultant regarding best practices and their broader
adoption.

Such an “Agency Best Practices Forum” could be an integral aspect of ACUS’s
functioning, or it could be an affiliated, but stand-alone, operation. In either case, the
Forum could also formulate proposals for presidential memoranda or executive orders or
legislation where it concluded that such actions were required to enable particular best
practices to be implemented broadly. By helping agencies improve their administrative
operations by as little as 1 percent, ACUS could save (he federal government hundreds of
millions of dollars each year — many times the size of its appropriation.

B. Reviewing Recommendations Since ACUS Ceased Operation

During the almost 14 years that ACUS has been out of operation, organizations within
and outside of government (e.g., the Government Accountability Office, the National
Academy of Public Administration, and the ABA) have made numerous
recommendations to improve the efficiency and effectiveness of federal
operations. ACUS would be ideally qualified to survey those recommendations and
highlight the most meritorious of those that have not been implemented. By leading
those recommendations to implementation, ACUS could greatly improve government
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operations and potentially save the federal govemment tens of millions of dollars each
year.

IL The Rulemaking Process
A. Top Priority Issues
1. Legal Issues Implicated in Electronic Rulemaking

Acting under the auspices of the Section, a blue-ribbon committee has produced a
landmark report to Congress and the President cntitled Achieving the Potential — The
Future and Status of Federal E-rulemaking (Oct. 2008). That report sets out
recommendations for the optimal governance, management, funding, and architecture of
the federal e-rulemaking effort, as well as recommendations on public access and
participation, good e-rulemaking practice, and innovation. The report was not designed,
however, to grapple with the many potential legal questions which confront the current
effort to institutionalize e-rulemaking and with which any reforms will inevitably have to
grapple. The following is a detailed list of such questions, all of which ACUS could help
answer.

a. Transparency and access issues

Integration of existing sources of information. As www.regulations.gov evolves, it
should be a one-stop shop for all agency rules and related documents. This should
include related guidance documents as well—a sort of “C.F.R. Annotated.”

Docketing issues. The new integrated federal rulemaking docket needs to incorporate (i)
consistent data fields, both across agencies and over time, (if) flexibility of search, and
(iif) ease of downloading. Other docketing issues include:

e Scanning issues. Optimally, written (paper) comments should be scanned
immediately so that a complete online docket is available. Agencies may have the
assistance of the Government Printing Office in some of these matters, including
scanning, high-level scanning, OCR processing, long-term docket storage for
paper, microform and other tangible items, and the ability to establish contracts
for retrospective and supplemental scanning services. In any event, agencies are
faced with the need to develop a strategy for handling a combination of electronic
and paper comments.

e Adrchiving issues. Do (redundant) paper copies need to be kept due to federal
archiving requirements? How about cover e-mails? As part of its implementation
of the E-Government Act, the National Archives and Records Administration
began an “Electronic Records Archives” project to “efficiently and effectively
address the challenges presented by the increasing volume and complexity of
records (in particular, electronic records) which it must manage, preserve, and
make available.” What has been the outcome of this project?

o Atrachments. How should exhibits, forms, photographs, etc., be dealt with?
Attachments can pose a risk of viruses and of overloading systems, and electronic

=
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technology makes it all too easy for commenters to “dump” huge files or links
within their electronic comments. What should the agency’s responsibility be to
sift through everything that is “sent over the transomn™?

Copyright concerns. As public comments have been transformed from easily
controlled physical files in Washington DC to internct-accessible digitized
documents, copyright issues have emerged—both where the submitter asserts a
copyright in his or her own comments, and where the submitter includes
copyrighted work without permission. The submission of others’ materials raises
difficult issues. Intellectual property experts should be consulted to help address
the legal issues involved as well as the various technological fixes that have been
suggested, such as software controls that would code such documents so that
downloading and copying can be regulated.

Different levels of user classifications. In some circumstances might it be
appropriate for one type of participant (like agency staff) to see everything, while
others have more limited access? Should agencies be allowed to ask viewers to
register?

Security issues. In a post 9/11 world, security issues have become of heightened
concern——both in terms of preventing unauthorized tampering and in making sure
that sensitive information is not made availabie to potential terrorists.

Privacy issues. Should anonymous comments be permitted? Ought commenters
be identified or searchable by name?

Mandating e-comments. What legal impediments prevent agencies from requiring
e-comments to the exclusion of paper comments? The “digital divide” continues
to exist—not everyone owns or is comfortable using a computer, so agencies still
continue to accept mailed and hand-delivered comments. On the other hand,
problems with the mail, especially in Washington after 9/11 and the anthrax scare,
have made e-mail even more effective by comparison. Have other countries and
states moved toward mandating e-comments? If so, how has it worked?

b. Participation issues

How can we best reach the goal of better, more targeted notices? Agencies are
increasingly offering an opportunity to join listservs. How well has this worked?

Can we also provide easier, more convenient comment opportunities? Can
agencies efficiently segment a proposed rule to allow for comment on a specific
part as well as on the whole? Should they use numbered questions or numbered
issues to help organize the comments?

Should al! agencies be required to make comments received (other than
confidential ones) immediately available to the public electronically (to allow
comments on the comments)? Or, alternatively, should agencies experiment with
“reply comment periods” to discourage commenters from waiting unti! the end of
the comment period?

[
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o What rules should govern rulemaking “chatrooms™? First Amendment issues are
tricky in this area. What rules should pertain to archiving of chats? To be
consistent with informational goals, archiving should be done, but how much
flexibility should there be and should there be opportunity for correction,
disclaimers, etc.? Should participants be permitted to send attachments to their e-
mails in such chat rooms? Do the Paperwork Reduction Act and the Privacy Act
prevent agencies from collecting demographic and iterest group affiliation data
on participants? Finally, what about electronic “negotiated rulemaking™? Would
this just become a more formalized, more highly moderated, version of “regular”
electronic mlemaking? Or would it add value by liberating negotiated rulemaking
from the up-front cost concerns {of convening meetings) that seem to be holding
it back now?

¢ What are the impacts of technology on the regulatory process? This could be the
subject of a broad study effort.

2. Executive Review of Agency Rules

The Administration has initiated a reassessment of Executive Order 12866, issued at the
beginning of the Clinton Administration and largely maintained by the Bush
Administration. Once a new or revised order has been issued, ACUS could help with the
implementation process. This could include maintaining statistics regarding that
implementation. ACUS could also explore larger questions extending beyond the four
corners of the document. These could include an extensive study of what the overall
impact of OIRA review has been on agency rulemaking—e.g., what kinds of changes
have agencies made in proposed mies at the behest of OIRA, how the length of the
mlemaking process has been affected, has the process been “balanced,” and how has the
OIRA “prompt letter” process worked? ACUS could also address whether Congress
should codify presidential review of agency rulemaking.

3. Congressional Review of Agency Rules

The House has passed a bill to lessen the burdens imposed on Congress by the
Congressional Review Act, but the statute would continue to burden agencies and
Cengress would retain its constitutiona! form of the “legislative veto.” Only one mie has
been disapproved under the CRA’s procedures and relatively few resolutions of
disapproval have been introduced. ACUS could evalnate whether the CRA has improved
congressional oversight of the rulemaking process and whether it needs to be further
amended or replaced. For example, should the “legislative day” measure be clarified
since it is so unpredictable in terms of calendar days?

ACUS could also look beyond the CRA to evaluate other options Congress has to affect
agency action. These could include:
¢ The appropriations process (earmarks, riders forbidding spending on particular
activities, and directions in appropriations reports). How commonly used are
such approaches? Are they effective?
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e Should Congress establish a “Congressional Office of Regulatory Analysis” to
help it oversee agencies’ compliance with various rulemaking requirements?

4. Science and Information Quality

Major rulemakings, particularly those involving health, safety and the environment, often
depend on an extensive scientific foundation. Complicating matters, in many cases the
science involved in rulemaking (or adjudication) is initially evaluated by agencies in
prior, non-regulatory processes. This science is often uncertain and highly contested.
Some agencies have responded to these circumstances by convening or consulting with
ad hoc or standing scientific advisory boards. Agency use of science in policymaking
and the operations of scientific advisory bodies have become quite controversial in recent
years. ACUS could help reduce this controversy by addressing questions such as:

* Are there ways to assess the reliability of scientific work apart from its funding
source?

e What constitutes “weight of evidence” in making risk-based regulatory decisions,
and is it implicitly required by the APA or other statutes? Should Congress define
the term or should it be left up to agencies within specific statutory contexts?

e Should the “Shelby Amendment” be extended so that any person submitting
scientific information to an agency for policy purposes will be required to make
underlying data publicly available?

* Do informal "stakeholder" processes actually promote meaningful discussion
ameong agency officials and external experts?

e How should scientific advisory panels be constructed to maximize their
usefulness and minimize concerns about conflict of interest and bias?

e Should the Paperwork Reduction Act or Federal Advisory Committee Act be
modified to allow agencies to gather scientific information more efficiently?

o Can and under what circumstances should political and career agency personnel
deviate from the recommendations of their scientific staff and advisory bodies?

s What is the appropriate role of the courts in reviewing science-based agency
regulatory decisions?

Under OMB’s Peer Review Bulletin, agencies must peer review all “influential”
scientific information that they intend to disseminate; i.e., data, models, assessments, etc.,
that the agency “reasonably can determine will have or does have a clear and substantial
impact on important public policies or private sector decisions.” The Peer Review
Bulletin was an outgrowth of the Information Quality Act (IQA), a 2000 statute that
required every agency to issue guidelines, with OMB oversight, to ensure and maximize
the quality, objectivity, utility, and integrity of information disseminated by the agency.
Under the IQA, agencies also established administrative mechanisins ostensibly allowing
affected persons to seek and obtain correction of information maintained and
disseminated by the agency. ACUS could also evaluate questions arising uader the IQA,
such as:
s Are agencies complying with OMB’s Peer Review Bulletin? If so, what is the
current effect of the Peer Review Bulletin on the length of time it takes agencies
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to issue rules? On the quality of agency scientific disseminations? Are
government-wide standards for peer review needed?

e What effect has the IQA had on the length of time it takes agencies to issue rules
or non-rule determinations? Do agencies have too much discretion to deny IQA
correction requests? Should agencies’ correction denials be subject to judicial
Teview?

5. Regulatory Preemption

The Supreme Court has recently cstablished that the weight it will accord agency
assertions of regulatory preemption, absent express authorization to do so, will depend on
the thoroughness, consistency, and persuasiveness of the agency’s explanation. The
Administration has provided further direction to agencies in a memorandum issued in
May. ACUS could help federal agencies formulate a consistent and nuanced
understanding of when assertions may or may not be appropriate in light of these
anthoritics and how to explain such assertions effectively.

6. “Midnight” Rules

Outgoing presidential administrations have characteristically issucd a large number of
important rules at the very end of their administrations. When the new President is from
a diffcrent party, the incoming administration generally atterupts to freeze, delay, or
withdraw these “midnight rules.” This can c¢reate some practical and legal difficulties for
the agencies and the courts. It would be good to have a set of standards for how both
outgoing and incoming administrations (and organs like the Office of Federal Register)
should behave in these situations. Should a new President be authorized to stay the
effectiveness of “midnmight rules” that are promulgated shortly before a new
administration takes office? If so, should there be limits on the amount of time rules can
be delayed and should those efforts be subject to notice and comment?

7. Guidance documents

Concerns regularly recur regarding “guidance documents” that agencies issue instead of
rules. The Bush Administration sought to address these concerns by amendments to E.O.
12866 and a related Bulletin on Good Guidance Practices. The E.O. amendments have
been rescinded and the status of the Bulletin remains uncertain. ACUS could address this
uncertainty and more broadly could seek to establish consensus standards to distinguish
between the rules and guidance documents.

8. Analysis of Impact Analysis Requirements

Agencies are required to prepare about a dozen separate analyses in rulemaking (e.g.,
environmental impacts, costs and benefits, paperwork, small business impacts, unfunded
mandates, federalism, tribal impacts, “takings” of private property, litigation impacts,
environmenta! justice, impacts on families, cnvironmental health impacts on children,
and energy impacts) — all at a time when many agencies’ budgeis in real dollar terins are
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being reduced. A study of the costs and benefits of these impact analyses and whether
they should be abolished, or at least be consolidated, would be useful. Such a study
could also address:

e Should Congress reassess statutory requirements that prohibit agencies’
consideration of costs in setting bealth and safety standards?

o Is cost-benefit analysis inherently biased in that the benefits of health and safety
rules are often difficult or impossible to monetize?

e How effective have been the regulatory requirements designed to protect smail
businesses and other small entities (e.g., the Regulatory Flexibility Act and the
Small Business Regulatory Enforcement Faimness Act)? Do they give federal
agencies too much discretion in their application?

e How effective have been the regulatory requirements designed to protect
federalism (e.g., Executive Order 13132)? Do they give federal agencies too
much discretion in their application? Should OMB or some other entity be
required to define key terms (e.g., “significant federalism implications”)? Or
should there even be special protections for federalism?

9. “Lookbacks” at Existing Regulations

In recent years, there has been a new emphasis on agency review and reevaluation of
their existing regulations. The Regulatory Flexibility Act requires agencies to undertake
periodic reviews of regulations that have “a significant economic impact upon a
substantial number of small entities.” E.Q. 12866 required agencies to review existing
regulations to ensure that they are still timely, compatible, effective, and do not impose
unnecessary burdens. In the Bush Administration, OIRA regularly solicited nominations
of rules that should be reviewed for ineffectiveness or inefficiency. ACUS could
evaluate whether:

e Agencies should be required to reexamine their rules periodically to ensure that
they are still needed or impose the least burden.

e Congress should take on that reexamination responsibility (perhaps as
contemplated in H.R. 3356 in the 108th Congress). Relatedly, should agencies’
final rules include a “sunset” provision that requires them to be reexamined and
republished?

B. Other Rulemaking Process Issues
1. Unified Agenda
ACUS could consider how effective the Unified Agenda of Federal Regulatory and
Deregulatory Actions has been in identifying future rulemaking (thereby giving the
public advance warning of forthcoming regulatory actions). It could make
recommendations on what changes could make the Agenda a more effective means of
notification. Also, can and should it be extended to significant pending adjudications?

2. Comment periods
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The APA does not specify how long public comment periods should be (although E.O.
12866 suggests 60 days). ACUS could consider whether there should be a minimum
comment period specified in the statute, and if so, what it should be. A related question
would be under what circumstances agencies can or should extend comment periods.

3. Agency duty to reply to comments -

Are agencies always required to respond to public comments, even if they take no further
action on the proposed rule for years? How soon should they respond, and in what form?
Is there a point when public comments become too “stale” to permit issuance of a rule
based on those comments (without further public comments)? ACUS could address these
questions.

4. Rulemaking records

Currently, there are no government-wide standards for what should be in the rulemaking
record (e.g., a copy of the proposed rule, public comments, etc.) or a standard order of
presentation of the documents? ACUS could discuss whether there should be such
standards, and if so, who should establish them (OMB, NARA, others)?

5. Ex parte Communications

Courts have clarified that there is no categorical bar on “ex parte” contacts in informal
rulemaking, but agencies generally maintain policies implementing some degree of
restriction on such contacts at various stages of the process. Should Congress extend
those prohibitions, and clearly establish when and what types of contacts are prohibited?

6. Consent decrees and rulemaking

ACUS could study consent decrees entered into by government agencies with private
parties to settle challenges to rules and that effect substantive changes in the mles.
Questions it could evaluate include whether these undermine the APA’s notice-and-
comment process and public participation opportunities and whether they raise separation
of powers issues.

7. Expedited Rulemaking

In 1993, the National Performance Review, chaired by the Vice President, proposed that
agencies undertake direct final rulemakings. ACUS conducted a study of direct final
rulemaking and interim final rulemaking, which led to a recommendation supporting their
use in appropriate circumstances. In the intervening decade and a half, agencies have
continued to employ these tools, generally relying on the APA’s “good cause™ exception
to notice and comment requirements. Congress has not amended the APA to cndorse or
prohibit these practices, although it has authorized a particular agency to employ direct
final rulemaking in at least one instance. It would be appropriate for ACUS to revisit
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this topic, reviewing actual experience over the last 15 years and assessing whether
Congress should expressly codify or limit these forms of expedited rulemaking.

8. What’s Holding Back Negotiated Rulemaking?

One of ACUS’s most trumpeted achicvements {at the time) was the development of a
more participatory and consensus-bascd form of rulemaking known as negotiated
rulemaking. With the passage of the Negotiated Rulemaking Act of 1990 and its
permanent reauthorization in 1996, negotiated rulemaking seemed on the verge of taking
off. Congress still requires it from time to time in specific statutes, but since the mid-
1990s its use has leveled off or even fallen despite its great apparent promise. One
reason may be the absence of ACUS’s support and assistance to the agencies in
undertaking these proceedings. But there are cost, timing, and effectiveness questions as
well. It would be useful to mount a major study of why it is faltering and what could be
done to revive it.

UL Regulatory Policy
A. Regulatory Prioritization

Many regulatory agencies have limited budgets and broad jurisdictions, and thus must
devote much more attention to prioritization. They will have te develop better ways to
decide on the best targets for regulation, standard setting, and enforcement. Some
pioneering work was done by the EPA Science Advisory Board in trying to set priorities
among all the environmental hazards that EFA might choose to combat. Studies could
determine whether such efforts need to be expanded.

B. Retrospective Assessment of Agency Cost-Benefit Predictions

Under E.O. 12866, agencies have routinely estimated the projected cost-benefit impacts
of economically significant rules. Rarely, however, have they gone back and compared
those estimates with the actual costs and benefits from the rules after they have been in
effect for a period of time. The conventional wisdom is that agencies overestimate the
benefits and regulated industrics overestimate the costs. OMB discussed this growing
body of literature in its 2005 Report to Congress and signaled its intention to release a
report on this issue soon. ACUS could oversee a coordinated effort to make such
comparisons, using a methodology that had broad acceptance.

C. Alternative Approaches to Regulation

Agencies must develop regulations that are more effective, yet less burdensome and more
acceptable to the regulated community. This need fueled ACUS’s work in the arca of
negotiated rulemaking. ACUS also looked at the need to take advantage of voluntary
industry consensus standards and the need to achieve international harmonization of
regulations. Much more research is needed in all those areas.
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D. New Approaches to Enforcement

At the time of its shutdown, ACUS had just begun to look at ways that agencies could
leverage their enforcement resources through the use of audited self-regulation. ACUS
also began to look at what was called cooperative enforcement—reliance on the
employees of the regulated entity itself rather than a third-party intermediary. The best
known example of this is the method that is now used in food safety regulation, called
Hazard Analysis and Critical Centrol Point (HACCP) in which the agency approves the
company’s plan, reviews operating records, and verifies that the program is working.
EPA and OSHA also undertook experiments in cooperative regulation as well. Other
possibilities include gqui fam actions under the False Claims Act, insurance-based
regulation or contract-based regulation, and the continued development of systems for
trading of pollution credits and other marketable rights.

E. Paperwork Reduction Act

The PRA requires agencies and OMB to expend significant resources to develop, review
and finalize information collection requests, a process that also slows down agency
activities, discourages agencies from gathering information, and may lead to rules being
based on old or poor-quality information. Noncompliance with the PRA renders agency
rules unenforceable. Private parties and agencies have both complained in particular
about having to comply with the PRA for voluntary collections. ACUS could evalnate
how well-founded the concerns were that gave rise to the PRA and whether (i) the PRA is
still needed, (ii) its purposes could be served in a more targeted manner, (iii) voluntary
collections should be exempted, and (iv) OIRA should continue to be tasked with
enforcing the PRA.

F. Federal Advisory Committee Act

ACUS was shut down before it could consider the last study that it commissioned of
FACA. Since then, numerous court decisions have addressed topics, like FACA’s
applicability to subcommittees of advisory committees, that have proven controversial.
Critics bave also raised questions about why the use of advisory committees should be
“kept to the minimum necessary” and whether the burdens of FACA eompliance have
encouraged agencies to circumvent it. ACUS should evaluate these issues.

G. Waivers and Exceptions

The Katrina and Rita disasters focused attention on agency authorities and procedures for
issuing waivers from existing statutes and regulations. What process is required for
waivers? How should third-party beneficiaries of existing laws and regulations be heard
in such proceedings? Are granting and denying waivers and exceptions rulemaking or
adjudication and what should follow from the appropriate charaeterization?

H. Alternative Dispute Resolution
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Another area of heavy ACUS involvement was in the encouragement of agency use of
alternative dispute resolution (ADR). With increasing budget stringency, ADR is one
way of avoiding costly enforcement adjudication. Every enforcement case that is
mediated saves the government many times the cost of the mediation. Thus ACUS
should pick up where it left off in terms of its concentrated studies of ADR use in the
government. A major issue is the need for confidentiality in such proceedings—an issue
that must, of course, be balanced by the needs for open government.

L Cooperative Federalism

The aftermath of Katrina and Rita showed just how important it is to have cooperative
linkage between federal, state, and local governments. Moreover, many important
regulatory programs involve state implementation of federal environmental and safety
standards—the Clean Air Act, the Clean Water Act, the Surface Mining Contro} Act, and
the Occnpational Health and Safety Act, just to mame a few. This approach of
“cooperative federalism” is seen as an alternative to direct federal enforcement. But,
inevitahly, tensions arise as the federal agency retains the ultimate authority to oversee
and even veto state implementation activities. Because this model is so prevalent, it
deserves a close study—with all the stakeholders represented in the study. Also, the
movement over the last few decades to devolve more responsibility onto state and local
governments in federally funded assistance programs such as Medicaid, Medicare, public
housing, suppiemental security income, food stamps, and welfare has required the states,
with their fifty different administrative procedure acts, to deal with an influx of
ruleinaking and adjudication responsibilities. What administrative problems have the
states thereby confronted and how might those be remedied or minimized?

). Federal Civil Penalties Inflation Adjustment Act

This Act was enacted the year after ACUS went out of existence, and (its title
notwithstanding) actually prevents penalties from bemg adjusted for inflation. Had
ACUS been around in 1996, it might have prevented probiems before they were written
into the statute. Now it can recommend necessary changes to the Act to improve its
operation.

K. Agency Structure

Is the multi-member board or commission an expensive anachronism? Why does
Congress create three-member agencies like the Occupational Safety and Health Review
Commission (OSHRC), or even worse, six-member commissions, like the Federal
Election Commission and the Intemational Trade Commission, with too 1nany
opportunities for paralysis? Does it really make any difference if the EPA becomes a
Cabinet department? How well does the “holding company” model of a Department, like
the Department of Transportation or the Department of Homeland Security, function?
What abeut all the hybrids, such as government-sponsored enterpriscs, government
corporations, and adminisirative quasi-courts, like OSHRC and the National
Transportation Safety Board, that are split off from their rulemaking agencies? And what
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about all the independent power centers developing within agencies: presidentially
appointed general connsels, division heads, inspectors general, chief financial officers,
and so on?

L. Privatization/Outsourcing of Regulation

What are the proper roles of public-private partnerships, self-regulatory organizations,
and government contractors in carrying out government programs?

M. Requirements for Agency “Planning” in Natural Resource Regulation

In 1998, the Supreme Court in Ohio Forestry v. Sierra Club made it difficult to challenge
the sort of agency planning documents that are required under many natural resources
statutes. As a result, agencies can insulate themselves from judicial review of their plans
by keeping them as general as possible—a strategy that undercuts the value of the
planning process itself. While perhaps an understandable reaction to the decision, this
new approach deserves examination.

N. Administrative Procedure and National Security

Since 9/11, federal agencies have frequently invoked “national security” as a basis for
exempting themselves from requirements for, inter alia, cost-benefit analysis. How
should principles of administrative law be reconciled with the imperatives of national
security? Should some Department of Homeland Security rules be exempt from some
procedural requirements?

0. International Harmonization

Many U.S. rules and decisions must be “harmonized” with international institutions and
their directives, decisions, and other issuances. This can create some procedural
problems if the international negotiations have to be coordinated with public participation
requiremenis. This is an area that will become increasingly important and deserves
special attention.

IV.  Administrative Adjudication
A. Who Should Oversee the Administrative Law Judge Program?

The Office of Personne! Management (OPM) is widely viewed (correctly or incorrectly)
as being hostile to Administrative Law Judges (ALJs). ALJs and other critics argue that
OPM has sought to undemmine ALJ independence and downgrade ALJs’ level of
experience and competence, and has failed to act as an effective ombudsman for the ALJ
program. ACUS should assess these claims. It should also evaluate the proposal that
Congress create a new independent agency -- the Administrative Law Judge Conference
of the United States -- which could be responsible for the functions currently assigned to
OPM, including testing, selection, and appointment of ALJs and maintenance of an ALJ
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register. This proposal is supported by the ABA and the two largest federal ALJ
organizations, and legislation to accomplish it has twice been introduced in Congress. In
addition to the functions that OPM now performs, the Conference could also assume
additional responsibilities for the purpose of improving the administrative hearing
process, including reviewing rules of procedure and rules of evidence, adopting measures
to ensure compliance with ethical standards, and reporting agency compliance with the
Administrative Procedure Act.

B. Expansion of the Administrative Law Judge Program

Congress scems little concerned about the state of administrative adjudication, even
though agencies seem tc be using all sorts of non-ALJ adjudicators instead of ALJs. In
fact, other than the nearly 1,300 ALJs assigned to Social Security and Medicare
Programs, the numbers at other agencies have fallen from 410 in 1978 to 184 in
September 2008.  Meanwhile, agencies are using thousands of other administrative
hearing officers, administrative judges, immigration judges, asylum officers, etc. ACUS
shouid consider whether this trend is desirable.

C. Administrative Appeal Boards

The Administrative Procedure Act (APA) does not prescribe how agencies must organize
‘their internal appeal procedures for review of ALJ initial decisions. This has resulted in
many different variations, ranging from a single “Judicial Officer” at the Department of
Agriculture, to an Appeals Council at the Social Security Administration, to appeal
boards at EPA and the Department of Labor. In other large-velume non-APA
adjudication programs involving patent and trademark appeals and immigration appeals,
agencies have also set up appeal boards. Most of these boards lack the independence and
stature of the judges whose decisions are being reviewed. In some agencies the agency
head controls the make-up and assignments of these boards. This seems to undercut the
adjudicative model, but it also recognizes the policymaking accountability of the agency
head. This is a neglected area that needs focused study.

D. Uniform Federal Rules of Administrative Procedure

Each federal agency has its own procedural rules for each subject area that requires
administrative adjudication. ACUS could review whether the rules of practice before
administrative agencies could and should be standardized so that there is one set of
Federal Rules of Administrative Procedure (FRAP--though not to be confused with the
Federal Rules of Appellate Procedure) for all agencies. Agencies might be permitted to
add their own rules that are not in conflict with the FRAP. Some statutory changes to
achieve standardization may be necessary, such as eliminating specialized procedural
rules, adding subpoena power to statutes that require hearings but lack a subpoena power
provision, and removing provisions that limit discovery.
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E. Mass Adjudication Programs

How should we handle high-volume benefit programs such as the Social Security
Disability Program, which now has about 600,000 hearings a year with no sign of
slowing down, or immigration adjudication, which is burgeoning at a rapid pace? The
Black Lung Benefits program is another high caseload program, and a new Medicare
appeals adjudication program shows signs of becoming the next large mass justice
scheme. Which cases are best assigned te agencies and which are best assigned to Article
1l courts or the more specialized Article I cowts? Can administrative tribunals
effectively handle mass tort cases? Should they? What are the limitations imposed by the
Seventh Amendment jury trial guarantee?

F. Reform of the Iinmigration Adjudication System

The ABA has a major study of this underway and ACUS is ideally suited to evaluate its
recommendations.

G. Split Enforcement Model

In a few cases Congress has created separate agencies to adjudicate enforcement cases
brought by another agency. The rationale is to provide more faimess to the regulated
parties. But critics have pointed to inefficiencies. Examples include OSHA-OSHRC,
MSHA-FMSHRC, and FAA-NTSB. What are the benefits and problems of this model?
Should it be used more often?

H. Informal Adjudication

Some years ago the ABA attempted to draft a section on informal adjudication to add to
the APA. Although this effort was ultimately not successful, is there anything more that
can and should be done to at [east codify judicial “due process” decisions and incorporate
that set of standards into the APA?

V. Judicial Review of Agency Action
A, Chevron-Related Issues

The APA essentially creates an agency-court partnership. Agencies make rules and
decide cases, and the Article III courts review these actions with a careful, but
deferential, scope of review. This relationship is of obvious concemn to all three branches
of government, as exemplified by the Chevron case, in which the Supreme Court
basically told the judiciary to defer to reasonable interpretations of legislative statutes
made by executive agencies. This simple directive has spawned a plethora of cases
concerning what this deference should consist of and to what types of interpretations it
should be applied. There is no shortage of scholarly commentary on these cases, but
there is an absence of consensus-building around these issues. The courts are struggling
with these issues, and a renewed ACUS could help provide some focus for the courts.
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Justice Breyer, when asked what he considered the top priorities of a reconstituted
ACUS, said “we in our Court have divided about five ways about the meaning of a case
called Chevron, which has significance. And if I were running that now, I think maybe
one thing I might like to do is ask the agencies whether the five different things that we
have said have mattered. Has it hurt them? Has it helped them? That’s a subject they
might look into.”

B. Access to the Courts

Just as the Chevron doctrine has become prohibitively complex, so have the courts’
decisions on private rights of action, standing, ripeness, finality, and exhaustion of
remedies—ihe key doctrines governing the ability of people to challenge administrative
agency action. Moreover, some of these doctrines seem to be asymmetric, tending to
favor challenges by regulated interests and to disfavor challenges by plaintiffs seeking
stronger regulation.

C. Attorey Fees

One of ACUS’s key responsibilities was to review agency rules implementing the Equal
Access to Justice Act’s attorney fee provisions concerning administrative adjudication.
This function has not been assumed by any other agency. Ancther key attorney fee issue
concemns what is meant by the term “prevailing party.” The Supreme Court ruled in 2001
that to fall within that category—which is crucial under many statutes’ fee authorization
provisions—a party must have prevailed on the merits through a judgment or a consent
decree, thus precluding an award of fees for favorable (to the plaintiff) non-judicially
approved settlements and other changes in the defendant’s conduct. The impact of this
decision should be of great interest to Congress, which could, of course, make its intent
clear if it so wished. Congress did so in its 2007 amendments to the Freedom of
Information Act, but the question still affects other statutes with attorney fees provisions.

D. How Intensive Is (or Should Be) Judicial Review?

Studies have shown that appellate courts are overturning a fairly high percentage of
challenged agency rules. Scholars and a few judges have criticized the courts’ “hard
look™ test for review of agency fact-finding and policy choice in rulemaking as too
intensive and subjective. Should Congress statutorily modify the “reasonable
decisionmaking” standard or limit judicial review in some other way?

E. Remand Without Vacatur

Panels of the D.C. Circuit have frequently engaged in disputes among themselves
regarding when the court should remand a rule without vacating it. Proponents of doing
so argue that it maintains the beneficial public purposes of the remanded rules, while
opponents argue that it gives neither successful challengers any relief from illegal rules

W
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nor agencies any incentive to correct them. ACUS could study the issue and address
whether the APA should be amended to make the answer clearer than it currently is.

F. SBA Amicus Briefs

The Chief Counsel for Advocacy of the Small Business Administration has been given
unique power under SBREFA to file amicus briefs in cases challenging agency action. It
has rarely, if ever, done so. Why not, and is that authority something that needs
reconsideration or refinement?

VL. Openness and Transparency
A. Coherence Among the Openness Statutes

Chris Cannon, former Chairman of the House Judiciary Committee’s Subcommittee on
Commercial & Administrative Law, said that ACUS could help establish a coherent
approach among agencies with respect to emerging issues such as privacy, national
security, public participation, and the Freedom of Information Act.

B. Finish ACUS’s Sunshine Act Project

The Government in the Sunshine Act is widely regarded as having some self-defeating
flaws. Among other things, it tends to discourage. public deliberation among the officials
to which it applies. Before ACUS closed, it created a special committes, headed by
Randolph May, that produced a well-thought out recommendation on reforming the Act,
but it was never officially approved by the ACUS plenary session. It could be easily
revived.

C. NARA’s New Role Under FOIA

The 2007 amendments to the Freedom of Information Act gave the National Archives
and Records Administration the additional responsibility of operating a new Office of
Government Information Services to review all federal agencies’ FOIA policies and
compliance with FOIA, to make recommendations to the President and Congress, and to
serve as a FOIA ombudsman, all without additional funding. This legislation ignored the
historical existence of the Justice Department’s Office of Information & Privacy, and the
previous administration unsuccessfully attempted to transfer the new office’s
responsibilities to DOJ. ACUS could help formulate a reasonable division of
responsibilities among these two offices and ways in which the new office can discharge
its functions.
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Vil. Contingent & Other Projects
A. Issues Raised by Government Ownership of Corporations

What are the implications of the federal government’s newly-acquired ownership of a
majority position in private companies as a result of “bailout” actions? Does the
ownership relationship trigger administrative responsibilities, liability under the Federal
Tort Claims Act, due process constraints, etc.? Does the current set of takeovers result in
a new class of “government corporation™? These and other issues should be explored,
along with whether supplementary legislation is warranted to address immunities,
responsibilities and requirements applicable to government officials for temporarily
managing private entities.

B. Financial Services Regulation

The Administration has asked Congress to enact a dramatic overhaul of the Nation’s
system of tinancial services regulation. While not as sweeping as initially conceived, the
President’s proposal would still lead to major changes in the nature of the Federal
Reserve Board’s and other agencies’ responsibilities and practices. Immediately upon
enactment of any such legislation, ACUS should initiate a project to identify the changes
most warranting expedited study and recommendations.

C. Health Care Reform

The health reform bills before Congress call for major regulatory changes in the private
health insurance markets and expansion of existing public programs. To accomplish
these reforms, new ageneies, advisory boards and various quasi-public bodies would be
created and given extensive authority to make policy on mandates and other
requirements. In addition, the health reform bills assign states and private bodies with
great responsibilities and authority. The implicated administrative law issues pertaining
to rule- and policy-making, enforcement of mandates and other requirements, and
adjudication of anticipated disputes are extensive. ACUS study eould be of immense
value for a varety of purpeses, mcluding assuring effective implementation.

D. Global Warming

If climate change legislation is enacted, ACUS could help in the effective design and
enforceability of an emissions trading program. Projects could focus on, among other
areas, the coordination of EPA and other agencies {e.g., the Departments of Agriculture
and Energy) that are given roles under the statute, evaluation of current emission trading
and carbon offset programs, and coordination of existing state and regional cap-and-trade
programs with the federal program.
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E. Orientation for Newly Created Agencies

Congress regularly establishes new agencies and these agencies typically struggle to
identify and become capable of managing the range of cross-cutting procedural statutes
that apply to them (e.g. the Administrative Procedure Act, the Privacy Act, the
Government in the Sunshine Act, and the Paperwork Reduction Act). Agency officials
are often given ne orientation with regard to these laws and do not have access to a
network of their experienced counterparts in older agencies. ACUS could help in both of
these areas.



