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AMENDMENT 10 H.R. 2885
OFFERED BY Mp. W/ e
o Wi Daudeh

Page 18 after hne 6, msert the foHowmg

. .‘--‘(ec) NOTICE OF NONCON-

g
2 F,IRMATIQN.—th later than 3
3 business. days aftéé ?m employer S- & v“;: et
' ~4. , recelpt of a nonconﬁrmatlon t%h—-e-—‘ ) :ﬂ ) .
5 employer shall notify the 1nd1~ —‘ :“3 o
6 7 Vidual who is the subject of the T
-7 : -nonconflrmatlon and provide in-
8 formamon about ﬁhng an admin- -
: 9" 1strat1ve appeal pursuant to sub
10 - : paragr_aph (@. The nonconfirma-’
11 . -tion. notice shall be given to _fhe
12 individual in writing. The indi-
13 . ‘vidual shall affirmatively ..ac-
14 ‘knowledge in writing, or in such
Y15 other manner as the Secretary
16 _' may specify, fhe receipt of the
$17 ‘ nonconfirmation notice from the
18 : ‘empioyer.- If the individual .re.-'.
;9 fuses or fails to aéknoﬁrledge the
20 e © . receipt of. the ‘nonconfirination
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September 13,2011 (5 39 p.m.) T



FAHRBAHR288S\DEMAM_027. XML

2 . - .
notiee, the ein'ployer shall notify
‘the Secretary in such manner as

* the Secretary may speéi'fy."’. .

 Page 23, after line 14, i;'asept the fdiloﬁng:
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o emplover may, not later than 15 busmess

“(G) ADMINISTRATIVE REVIEW —

“(1) In. GENERAL —An 1nd1v1dua1 WhO

s no’mﬁed pursuant to subparagraph

' (C)(u)(V)(ec) of a nonconfﬁ:matlon by the

‘days after the date that such: notice is re-- - '
' 'eewed file -an admmlstratlve appeal of

such nonconﬁrmatlon.. An individual sub-

jeet to a nonconfirmation way file an ap-

' Ijeal thereof after the 15-day period if- the
appeal: is accompanjed bv evidenee_ that the -

individual did not receive timely notice of

a nonconfirmation, or that there was gaod

 cause for the failure to file an appeal with-
- inthe 15-day period. All administrative ap- -

" peals shall be" filed as-follows:

“(1) CITIAENS OR. NATIO\IALS or

THE UNITED STATES ——An mdmdual

claiming to be a ext;zen or ,natlonal of

" the United States shall file the admin-

(50784413)
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istrative appeél with the Commis-
. sloner. . | _
|« AumNs—An  individual
claiming to be an ‘dlien authorized to
Work in the United States shall ﬁle
. the admmlstratlve appeal with . the

- Secretary '

© “(ii) ADMINSTRATIVE STAY OF- NON-

< . N N
- CONFIRMATION.—The mnoriconfirmation '

. oEmannES

“shall be automatically s-taye-d-' upon the _—"%;;“ .

"' :tirﬂelsr filing of 'ari administrative appeai -
a,nd the stay shall remam in effect until
the resolutlon of the appeal unless the .

' Secretary or the Gommlssmner termmates
‘the stav based on a determmamon that the |
adrmmstratwe appeal 1S frlvolous or fﬂed

- for purposes of delay. -

- (i) REVIEW FOR ERROR —The Sec-

retarv and the Comrmssmner shall develop

' ;'procedures for resolving admlmstra,tlve ap—
peals regarding -nonconfirmations based
upon the information that the individu.al

" has provided, mcludmg anV addmonal &vi-

dence or argument that was not prewouslv

' considered. Any such additional evidence .

' (507844i3)
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1 | or argumeﬁt shall be'..filed within 15 days-

2 | of the'date the- appeal was originally filed. |

3 “Appeals shall be resolv'ed.within 30'Adays '

4 | after the mdlvldual ‘has subrmtted all ev1- '

5- dence and arguments he or she wishes to
T 6 _' submit, ‘or has stated in writing that there

7 . ie no aaditiohal evidenee that he or she

8 . wishes. to submit. The Secretary and the'

9. - Commlssmner may, on a €456 by case basis .

10 for good cause, extend the flhng and Sl—lg- ;

11 . '-.mxssmn period in. <Qrder<to ensure aceurate :

12 resolutlon of an appeal ‘before him or her.

13 Adm1mstrat1ve review under this para~
14 graph shall be limited to Whet'her the non-
15 _ . confirmation notice '1_s’ -sﬁpper.ted by the

16 | weight of the evidence, .

17 ‘ “(iv) COMPENSATION FOR ERROR.—If

18 the individual was denied a._ stay- under'

19  clause (ii) and _the_ Seefetery makes a .de- _

s 20 ter-minaﬁon ,tha’-n’ the - ne.n_cenﬁrmé.t'ien
| 21 issued for an individual was not caused by
22 ae act or omission of the-individual or the
- 23 o _emi)lojy’er, the Secretary s;ha_ll_ cempensate ,

24 the individﬁal for lost wages in an amount ,
25 not exceeding. $75,000 and reasonable

FAVHLCI0913111091311.258 xrr! (567844r3) '
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1 costs and éttbrneys’ fees inéurred‘-during
.2 administrative and judicial review which
| 3. shall not- exceed $‘540,'.0‘.00, Amoﬁnts under
4 this’ clause may be adjusted to aceount for
5  joflation pursuant to the US Consumer
6 Price Index—All Urban Consumers (CPL-
7 - U) compiled by the Bureau -of Tabor Sta-
g tlstms -_ - |
& = - :
,_9 “(v) CALCULATION OF‘* COMPENSA—
10 - - .TON.—Lost wages shall be calculate‘d—m
11 " -based- on_the wage rate and work schedulg
12 “that prevailed prior to términation. The in-
,._13' - -dividual shall be compensated for wages
14 lost begmnmg on the flI‘St scheduled work -
.'15 day after employment was termmated and
._'1'6 . ending. 180 days after completion’ of the
17 : admlmstratlve review proeess described in
18 -~ this paragraph, or Judlclal review if any, or
19 the dav after the mdmdual is remstated or
. 20 Ao_btams employment elsewhere, whichever
S oceurs first. If the individual obtains em-
22 g ploﬁnent elsewhere .é,’c a _loWer wage ra,te;
2_3 . the individuéil shall be compensated for the
24 . difference in Wages for the period- endmg :
| 25 : - 180- days after eompletlon of the a,dmmls
f:\‘VHL.C\O;C11311\091311_.258.me | (60784413)

“September-13, 2011 (5:39 p.m,) -
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. “shall not be provided fro_‘r.g "fgnds;_appr"d—'

P Y

6

—trative review process or judicial review, if

any.-For purposes of determining an indi-

© vidual’s compeﬁsation for the 1bsé of 'em—v'
* ployment, ‘such co;rnﬁenéation shall not n-
clude any périod in _which 'the individuél_
- was inelig_'ible' for employmert m t_l?le
' '“Unjted States. Céinpehsatio.n or-reimburse-

ment provided unde;. this. Ei_xbpara,graph .

priated in annual appropriaﬁ(;ns Acts to.

_-.th'e_ Secretary for .the Department of

'Homeland Security. .

“(vi) TEMPORARY STAY OF FINAL AD-
MINISTRATIVE DECISION DENYING = AP-

PEAL.—If the appeal is denie-c‘t,"-th.é Sec-

retary shall stay the- decision for a period

of 30 davs to permit the indivi&ﬁal to seek

judicial review of the decision under sub-

paragraph (H). If a judicial action is
brought Within this _jg)eriod, the stay shall ~

remain in effect until the r'esohi“tion of the

- éas’e, unless the Court terﬁljilatgs the stay
‘based on a -determination that the action -

"~ for judicial review is frivolous or filed for

purpb_ses of delay.”

. EWHLO091311\091311.258xml (50784413)
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1
1' : “(H) JUDICIAL REVIEW.— o
2 - 4G In GENERAL—After the Sec-’
-3 . feta_ry or the Commissioner makes a final
4 | * determination on an appeal filed by an in- )
5  dividual under sabparagraph (&), the indi-
6 - ' vidual may obtain judicial review of such.
7 '_deiermina‘lcion in a civil action commenced
8 - " not later than 30 days after. gibtice .of_sue}.l_i. . i e
-9 dedision. S .'"é v _ '. im: *_‘
10 G JURISDICTI‘ON:%A-A(;iVil act;;;"‘si_‘ —
11 for such_judicial review shall be brought in - - .
12 ﬁhe -district court of the United Statés for . |
13 the judicial district in which the plaintiff
14 reéideé or, 'if the ‘plaintiff does not reside
15 Wlthm any such judicial district, in. the
16 | - Distriet’ Court of the United Sta£es for the
17 - District of Columbia. - ' :
18  “(iii) SERVICE.—The defendant is ei-
19 ther the Sé(;,retary or the Commissionér,'
. 20 but not bofh, depending upon who issued . )
| 21 ,-.'the admiﬁiétrative or}der' und'ér sx‘l‘b'parey~ .
22 . graph (). In addition to serving the de-
23 . fendant, the -plaintiff shall ‘also serve the
24 A-ttoméy General. | -

- fAVHLC\091311\091311.258.xml | (507‘844i'3) LN C ' .
September 13, 2011 (5:39 p.m.) : B - - . L e -
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1  “(iv) ANSWER—AS pém- of the Séc-
2 .retary s or the Cormmssmner S answer to a
'3 'complamt for such JudlClal Teview, the Sec— '
;1 retary or the Commlssmner shall file a cer-
A 5 tified copy of the administrative record. -
6 compﬂed -during the admmlstratxve review
7 : - under subparagraph (&), mcludmg the evi-
S8, dence upon Whlch the fmdmgs and &eelslon :
9 complained of are based THe court shall '
10 ' ) “have power to enter, upon the pleadlgs—_a
L1t -:and the ~ad,m1nlstrat1ve reeord a Judgment '
12 »afﬁrnung or reversmg the result of that .
13 ,admlmstratwe revxew, with or without : re—-
14 manding the cause for a rehearing.
15 “(v) STANDARD OF REVIEW.— |
16 “(I) The burden shall be on the
17 plamtlff to show that the admmlstra—
18 | tive order was erroneous. Administra-
19 -  tive findings of fact are conclusive un-
\ .20 - less ‘any.reasonable édjﬁdicator Would
21 be compelled to conclude to the con-
22 frary. The 'éourt, u'pbn ‘good cause
23 jshow%yh, :m;ay- in vits-:discretion remand
- 24 to the _Secretar’y or the Commissioner
f\v;u_(:\oman\omsnzsa xal (50784415) - . S ' -

September 13, 2011 (5: 39 p. m)
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~for édditional A_ faet-finding or other

proceedings.

- (1) If the plaintiff meets his or . .
- her burden to show that the adminis-

_‘trative order was erroneous, the court

shall, upon request of the plaintiff, de- -

‘termine whether the plaintiff can es- ‘

_tablish by the preponderance of the .

E ,ev1dence that the error Was eaused by

(50784413)

LS 25

the decision rules, processes, Or proce- —-

. dures .utilized. by the System or erro-

 neous system information that was

not ‘the result of acts -or omissions of

. the i‘ndividualg
"“('vi) COMPENSATION FOR ERROR.—
“(I) IN GENERAL—In cases in -
which the judicial'review reverses the

final determination of the Secretary

or the Commissioner made under sub-
paragraph (G), the in_dividqal iwas.de_—
nied a- stay wunder subparagraph
(G)(), and the court finds thaf the

-ﬁnal deterrmnatlon was erronéous bV
reason- of the decision rules_, processes,

- or proeedﬂre&gtﬂimd by the System
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OF erroneous system information that -

© was. not the result of acts or omlssmns

- of the 1nd1v1dual the court may award

(50784413)

to the individuaL lost wages not ex-

ceeding'$75 000, reasonable costs and

attorneys fees mcurred durmg admm—
istrative and Judlma,l review Whmh

shall not exeeed $5O 000 and. eon-

Justed to account: for inflation pursu—

ant to .the Us Consumer Price

Tndex—All Urban Consumers (CPI—.., .

U) compiled by the Bureau of Liabor

Stat_istiés. _ - -
“(IT) CALCULATION OF LOST.

WAGES".——Lost wages shall be. cal-

~culated based. on the wage rate and

work schedule that prevaﬂed prior to
termination. The indimdual shall be

compensa"ced" for Wages lost beginning

on the first schéduled work day after

emplovment was termmated and- end~

ing 180 days after completlon of the -

pensatory -damages’ in” an amount e
‘deemed necessary AbV 'the court. —~-"_ “"';“x '
. Ameunts under this clause may be ad— e
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1
judicial review .described in this para-

graph or the day after the indinidual

elsewhere, whichever oceurs first. If

A.the' indiﬁdual obtains employment

-elsewhere at a lower wage rate, the in-

dividual shall be .comp_ensated for the
difference in wiges for the period end-

ing 180 days after co'rchpl_gtion;._of the

judicial review process. No lost wages — ™ °

: éha}l_ be awarded for -any peried of

~ time during which the individual was

United States.

“(III) PAYMENT OF COMPENSA-.

v TION.fNotWithstanaihg any other

(507844(3)

law, payment of compensation for lost

wages, costs and attorneys’ fees under

fchis paragraph, or compr()mi'se' settle-

mments of the same, shall be made as

s reinstated . or obtains employment © -

- not authorized to be emploj{ed__in the, ~

provided by section 1304 of title- 31, .

made available to the Secretary or the

Commissioner, accounts .provided for

" under section 286 of the Imuiigration .

United States Code. Appropriations '
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I and Nationality Act (8 U.S.C. 1356),
2 and fands from the Federal Old-Age.
3 and Survivors Insurance Trust Fund -
: 4. or the Fe'deral Dissbility Insurance
5 Trust Fund shall not. be available to
6 - “pay such é@mpehsation. .
: 7 -“(I'S_-/’)v EXCLUSIVE REMEDY.—
8 AWards of compensiti_gh for losﬁ_’. e e
9 wages, costs, axd: istt‘érﬁeyg fees %::‘f . |
10 under this paragraph shall be the T ve. .
11 _du,si;fe-_remgciy for a finding un‘déi" L s '
12 sqbéiduse (I) that a. ﬁnal‘,def,éfmi‘n:a;—
13 " tion- of the Sectetary or the Commis-
14 ' . sioner -miade unﬁey subparagraph. (&)
15 Was erroneous by reason of the neg-
16 ' ligence or récl;rlessness of the -Sec-
i’/_' . rgtai'jr' or the »Cbmmiss_ioner.”.‘ :
Pag‘@ 47, line 2, insert _’after “paragraph.”’ the fol- -
lowing: ' | I |
18 o “-(11) BACKPAY REME')‘DIES.——NeitherV l;aekpajr ‘
19_ -no_r any other monetary rémedy for ugﬂaﬁfﬁl empldy—
. 20 ment._préetices, Workplaee'injjiriés‘-or otlier causes of .
21 | action giving rise to Liability shall be denied to
22 . present 61_' former erhployee on account bf; .
. ﬁ\vHLdos1é1i\og13.11.2séxrﬁ;~ 3 (507544:3) :

" -September 13, 2011 (5:39 p.m.)
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13 . .
L “(A) the emplbyér’g or the employee’s fail-
2 ~ ure to comply with the require"ment‘_s.of this sec-
3 _tion- in establishing or maintaining the employ-
4 . ment felationéhip; the émployee‘s violation of
‘5 - the provisions of federal law related to the em- -
6 'v ‘ploymient verification system. set forth in'sub- .
7 seqtio@ (a); or : | |
8 . “(B) -the employee’s continuing status as .
9 'aﬁ unauthorized alien' both du?frig_angl_ __.af_tellv L
lO : termination of employment.”. N - ‘qiﬁ —
FWHLC\091311\091311.258.xml . - (50784413) -
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