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SUMMARY

The Administrative Procedure Act has generally been a successful statute, and proposals
to amend it should be approached with caution and circumspection.  In the last Congress, the
House of Representatives did not display such caution when it passed H.R. 3010, the predecessor
of H.R. 2122, only three months after it had been introduced.  The subcommittee now has an
opportunity to evaluate the bill more carefully in the current Congress, and I hope it will make
good use of that opportunity.

Among notable problem areas in H.R. 2122 that deserve to be reexamined are:

• the bill’s prescribed “rulemaking considerations,” which would greatly burden the rulemaking
process with multiple inquiries that would impede efficient policymaking and, in many instances,
shed little productive light on a given pending rule;

• the bill’s “supermandates,” which would override much existing .law with decisional criteria
that are too restrictive and would promote unproductive litigation;

• the bill’s requirements for formal rulemaking, which has largely been abandoned during the
past thirty years and is widely regarded as obsolete and out of tune with the modern rulemaking
process; and

• the bill’s judicial review provisions, which would expand the duties of reviewing courts in ways
that are seriously at odds with the case law and with traditional conceptions of the judicial role.

2



Testimony of Ronald M. Levin
William R. Orthwein Distinguished Professor of Law

Washington University in St. Louis

Before the
U.S. House of Representatives

Committee on the Judiciary
Subcommittee on Regulatory Reform, Commercial and Antitrust Law

Hearing on H.R. 2122, the “Regulatory Accountability Act of 2013”

July 9, 2013

Chairman Bachus, Ranking Member Cohen, and members of the Subcommittee, it is a
privilege for me to be able to appear before you today to discuss H.R. 2122, the proposed
Regulatory Accountability Act of 2013.

By way of brief introduction, I am the William R. Orthwein Distinguished Professor of
Law at Washington University in St. Louis.  I have taught and written about administrative law
for more than thirty years.  I am the coauthor of a casebook on administrative law and have also
written many law review articles in that field.  In addition, I am a past Chair and longtime active
member of the Section of Administrative Law and Regulatory Practice of the American Bar
Association (ABA); and I currently serve as a public member of the Administrative Conference
of the United States (ACUS) and chair of its Judicial Review Committee.  However, I am
testifying today solely in my individual capacity and not on behalf of any organization.

Overview

The Administrative Procedure Act (APA)1 is generally regarded as a success story.  It
provides a framework for a wide variety of agency activities.  Although its rulemaking language
is brief, the courts, executive authorities, agencies, and the administrative law community have
developed an extensive case law and practice norms that, on the whole, work quite effectively. 
The APA system has enough flexibility to give the executive a reasonable shot at carrying out its
constitutional function of implementing congressional mandates.  At the same time, it prescribes
and coexists with a number of safeguards against executive abuses.  These safeguards include
judicial review, oversight by Congress and by Executive Branch leadership, and public opinion. 
Continuity in the APA has been a source of stability in our legal order, yet evolution at a
nonstatutory level has allowed for adaptations to meet the changing needs of society.

It is reasonable for Congress to consider whether it can craft legislation that would codify
widely accepted developments in the rulemaking process and make that process fairer and more
efficient.  However, I do not see H.R. 2122 as headed in the right direction.  It contains some
provisions that could be beneficial or at least innocuous, but they are combined with a host of

15 U.S.C. § 551 et seq.



features that would be highly burdensome to the rulemaking process, or that are simply not well
thought out.

H.R. 2122 is almost identical to the former H.R. 3010, which passed the House of
Representatives during the 112th Congress.  This 34-page bill, which would have made
numerous changes in the APA, sped through the House, from introduction to final passage, in
only three months.  I was dismayed to see the House rush forward with major legislation that
raised so many unanswered concerns.  The bill received much less vetting than it deserved. 
Where the subject matter is a foundational statute that will apply government-wide to agency
actions of all kinds, it is important to get the details right.  I hope the committee and the House
will proceed more deliberatively this time around.

I cannot address all of the bill’s complexities in my testimony.  I am attaching to this
statement the detailed comments that the ABA Administrative Law Section filed regarding H.R.
3010.2  These comments did provide a point-by-point critique of nearly every provision of that
bill, and they merit close attention from your subcommittee.  To repeat, I am not speaking for the
Section today.  However, I did participate actively in the drafting of those comments, and I
should be in a good position to respond as an individual to questions that you may have about the
issues the Section raised.

In the remainder of this statement, I will highlight a few areas of particular concern about
the bill.  I am not convinced of the need for an APA revision bill at this time.  However, if the
subcommittee does decide to proceed with this initiative, I hope to persuade you of the need to
pare down the bill to manageable dimensions and to analyze the remaining provisions with
greater attention to problem areas than has apparently occurred to date.

Rulemaking Considerations

A core concern about the bill is that it would greatly complicate the rulemaking process
and make it difficult for agencies to carry out the missions that Congress has assigned to them. 
Many students of the administrative law believe that the rulemaking process is already too
cumbersome, and the bill would aggravate that situation enormously.  One way in which it would
do so is by prescribing in § 553(b) a large number of “considerations” that an agency would have
to address in every rulemaking proceeding (except where an exemption from all rulemaking
procedure applies).  Among these considerations are: the costs and benefits of the proposed rule
and of all reasonable alternative rules (including direct, indirect, and cumulative costs and
benefits); the estimated impact of the rule on economic growth, jobs, innovation, and

2ABA Section of Admin. Law and Reg. Practice, Comments on H.R. 3010, The Regulatory
Accountability Act of 2011, 64 Admin. L. Rev. 619 (2012) (hereinafter ABA Section Comments).  These
comments related to H.R. 3010 as introduced, which was similar but not identical to the version later
passed by the House.
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competitiveness; whether the agency thinks it is required to adopt the rule, or only has discretion
to adopt it; whether existing rules created the problem and could be fixed; and the list goes on. 
Subsections 553(d) and 553(f) add to the list by specifying additional matters that the agency
must address at the proposal and final rule stages, respectively.

Some of these inquiries would be perfectly appropriate for a very elaborate and costly
rule, but it is overkill to apply them to virtually every rulemaking proceeding.  The proponents of
these requirements do not seem to take sufficient account of the fact that agency resources are
finite – a particularly glaring problem in these days of budget-cutting.  Moreover, the list of
required considerations is decidedly onesided.  Overwhelmingly, the listed items relate to
possible objections to the rule, rather than its potential benefits.

Proponents of the Regulatory Accountability Act have minimized these concerns by
arguing that most of the “considerations” that would be prescribed by the bill are already found
in presidential executive orders.3  However, this is a misleading comparison, for reasons
explained by the Administrative Law Section in its comments:

[S]everal of the considerations in § 553(b) appear to be modeled closely on the language
of § 1 of Executive Order 12,866, the currently operative order.  However, these
executive order provisions are critically different from the proposed § 553(b). The former
are essentially hortatory. The order requires no written determinations except in a small
minority of cases.  Moreover, compliance with the order is not judicially reviewable. At
most, therefore, § 1 of the order serves as a basis for discussions between rulemaking
agencies and OIRA, but the two sides can decide in any given context how much weight,
if any, to ascribe to any given factor, and a rule’s legality does not turn on their decision
to bypass one or more of them. In contrast, under the bill, an agency’s failure to discuss
the prescribed matters to the satisfaction of a reviewing court would expose the agency to
reversal for procedural error (subject to the court’s judgment as to whether the error was
prejudicial). The unpredictability of such appellate review would put great pressure on
agencies to err, if at all, on the side of full rather than limited discussion.  The burden on
the agencies and the resources demanded, therefore, would far exceed that of the
corresponding language of the executive orders.4

More specifically, a number of the prescribed considerations would introduce issues that
would be of little relevance or no relevance to many or most rulemaking proceedings;
nevertheless, a rulemaking agency would routinely have to expend additional resources in order
to jump through the extra hoops.  For example, I do not see why an agency should regularly be
required to address “whether a rulemaking is required by statute . . . or whether the agency has

3See, e.g., Regulatory Accountability Act of 2011, H.R. Rep. 112-294, at 22-25 (2011)
(hereinafter 2011 House Report).

4ABA Section Comments at 634.
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discretion.”5  If the agency wants to rely on authority that the statute at least permits it to use, I
see no functional justification for forcing it to discuss the counterfactual question of whether it
could have declined to use that authority if it had desired otherwise.

Similarly, the question of whether “existing rules have created or contributed to the
problem” and “could be amended or rescinded”6 does not belong in across-the-board legislation
such as the APA.  This issue might be important in a small minority of cases, but it would be a
distraction most of the time.  For this reason it should be deleted.  As the Section explained in its
comments, the notice-and-comment system is self-policing.  If the question of revising other
agency regulations really were important in a particular situation, some stakeholder would be
likely to raise it during the comment period; and, under the case law, the agency must respond to
all material and significant comments.7  But one simply cannot say that touching this base in
every rulemaking proceeding is essential to rational decisionmaking.  In short, although a major
emphasis in the bill is encouragement of cost-benefit analysis, many of the steps that the bill
would add to the rulemaking process are simply not cost-justified.

Supermandates

An additional problem is that some of the factors the agency would be directed to
consider may be contrary to a given agency’s enabling statute, but the bill says that the agency
must consider them nevertheless.  For example, the bill requires the agency to conduct a detailed
cost-benefit analysis of every proposed rule, “notwithstanding any other provision of law.”8 This
“supermandate” would override a great deal of substantive law, including portions of the Clean
Air Act, Clean Water Act, Occupational Safety and Health Act, Food and Drug Act, and other
protective measures.  For example, some health and safety statutes direct an agency to use the
“best technology available” and not to weigh costs against benefits, but the Act would require the
agency that implements those statutes to conduct a cost-benefit analysis anyway.9  Furthermore,
the bill would require an agency, in making its final decision, to choose the “least costly” rule
that serves relevant statutory objectives unless a higher cost alternative would serve “interests of
public health, safety or welfare that are clearly within the scope of the statutory provision
authorizing the rule.”10

5H.R. 2122, § 553(b)(1).  All citations to bill sections refer to the APA as it would be amended.

6Id. § 553(b)(4).

7See ABA Section Comments at 633-34.

8H.R. 2122, § 553(b)(6)(A).

9See ABA Section Comments at 639-40.

10H.R. 2122, § 553(f)(3).
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These sweeping provisions do not take sufficient account of the complexities of
administrative decisionmaking.  As the ABA Section wrote in its comments, “[a] government-
wide edict such as the APA is too blunt an instrument to permit reliable judgments about the
wisdom of cost-benefit analysis in all contexts.”11  Cost-benefit analysis, for example, has
inherent limitations, including the difficulty of quantifying certain types of benefits, and the
inherently speculative nature of some of the costs.  These limitations counsel against trying to
extend the domain of such analysis too widely and indiscriminately.  Consider, for example, the
challenge of applying cost-benefit criteria to decisions regarding antidiscrimination policy,
preservation of historical landmarks, children’s education, or payment of moral debts to veterans. 
And, in the context of Social Security or Medicare, is the “least costly” rule a regulation that
provides the stingiest possible payments to beneficiaries?  I am concerned that the supermandate
provisions in the bill would give rise to considerable uncertainty and litigation, potentially
enabling the judicial branch to exert an unprecedented and inappropriate degree of control over
administrative policymaking.

Formal Rulemaking

I said above that rigorous regulatory analysis requirements can be justified for the most
expensive and consequential rules – “major” and “high-impact” rules, in the language of H.R.
2122.  Unfortunately, the bill would go much further.  It would subject virtually all high-impact
rulemaking, and much major rulemaking, to the burdensome requirements of “formal
rulemaking” under sections 556 and 557 of the APA.12  This is a serious mistake.

I will briefly summarize the analysis that is set forth in detail in the Section comments.13 
As that report explained, courts, administrative agencies of both Democratic and Republican
administrations, and the academic community have overwhelmingly supported the abandonment
of this technique during the past thirty years, except where statutorily required.  Indeed, ACUS
has called for all existing formal rulemaking mandates to be repealed, and Congress has indeed
repealed some of them and stopped enacting others.  The committee’s report on H.R. 3010
acknowledged the breadth of this repudiation,14 but it did not draw what I would have thought
was the obvious implication of this track record – that there have been solid reasons for this
abandonment.

One of those reasons, administrative law authorities widely agree, is that trial-type
hearings are not well designed to resolve the issues in rulemaking, especially the issues in a

11ABA Section Comments at 640

12H.R. 2122, §§ 553(e) [introductory paragraph], 553(e)(6).

13ABA Section Comments at 650-54.

142011 House Report at 34-36.
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complex proceeding involving health or safety regulation.  Typically, those issues turn less on
witness demeanor than on whether the substance stands up to rigorous analysis.  Exchanges of
documents over time, in a notice and comment proceeding, is the most effective way to iron out
these disputes.  After all, the end product will not be a jury verdict; it will be a lengthy, dry
document published in the Federal Register.  Very little will turn on whether there was a “Perry
Mason moment” at a live hearing.  There simply is no literature indicating that the notice and
comment process will not allow full development of the issues.

On the other hand, the resource costs of rulemaking increase dramatically when  a trial
type hearing is required.  That conclusion is supported by studies conducted during the era when
formal rulemaking was common. In any event, it should be self-evident that preparing for a trial
is much more time-consuming than participating in a notice and comment proceeding.  The
classic illustration of this problem is the infamous peanut butter rulemaking proceeding, in which
the Food and Drug Administration spent nine years (not counting two years for judicial review)
on hearings to decide whether peanut butter should be required to have 87 or 90 percent
peanuts.15

Against this background, I cannot see why revival of this discredited procedure should be
pursued.  To my knowledge, neither the committee nor other proponents of the proposed § 556(e)
have pointed to a body of regulatory decisions reached during the past three decades that
supposedly were not made wisely or adequately because trial-type techniques were unavailable. 
That very telling gap in the arguments in favor of formal rulemaking brings to mind the pointed
words of one of the great administrative law jurists of the mid-twentieth century, Judge Harold
Leventhal.  Rejecting an argument that notice-and-comment rulemaking was insufficient to
illuminate the policy issues raised in a Civil Aeronautics Board proceeding, Judge Leventhal
wrote for the en banc D.C. Circuit: “[T]here is no basis on the present record for concluding that
additional procedures were requisite for fair hearing. We might view the case differently if we
were not confronted solely with a broad conceptual demand for an adjudicatory-type proceeding,
which is at least consistent with, though we do not say it is attributable to, a desire for protracted
delay.”16

Finally, the APA structure for formal rulemaking would bring along a good deal of
procedural rigidity that is incompatible with the way in which the rulemaking process has
developed in the modern era.  For one thing, formal rulemaking is subject to the ex parte contacts
ban in the APA.17  This means that, in such a proceeding, no interested person outside the agency
may communicate ex parte with an agency decisionmaker outside the public record.  This
prohibition is drastically at odds with the open dialogue that is customary in the rulemaking

15Corn Products Co. v. FDA, 427 F.2d 511 (3d Cir. 1970).

16American Airlines, Inc. v. CAB, 359 F.2d 624, 632-33 (D.C. Cir. 1966) (en banc).

175 U.S.C. § 557(d)(1)(A).
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process.  The ban would apply not only to private persons but also to OIRA.  This would be
incompatible with the emphasis elsewhere in H.R. 2122 on expanding OIRA oversight.  Surely
OIRA should not be excluded from consulting with an agency about a rule that would entail a
billion dollars in costs to the economy.

For that matter, the prohibition would also apply to Congress itself.  I imagine that many
members of this House, in both parties, would be unhappy to learn that the bill would make it
illegal for a member to call up an agency administrator and express an opinion about the merits
of a billion-dollar rule.  Yet that is the clear consequence of triggering the formal rulemaking
process.  This is one more example of a problem that did not get the attention it deserved when
H.R. 3010 was passed by the House in 2011.

Judicial Review Provisions

Finally, I am concerned about the judicial review provisions in § 706(b) of H.R. 2122. 
That section contains several provisions that would alter the scope of judicial review of
administrative action.  All of them fall well outside the range of doctrines that can find support in
the current case law.  I would urge caution in this area.  The judicial review system that we have
now has been decades in the making.  It combines principles of judicial restrain with the careful
scrutiny that goes by the nickname “hard look review.”  However, the courts’ pronouncements in
this area are often confusing, if not self-contradictory, and nuances in the doctrine are difficult to
capture in statutory language.  If Congress legislates too hastily in this area, the potential for
unanticipated consequences is high.18  I suspect that, indeed, these measures in § 706(b) have not
gotten the careful consideration they deserve.  Here I will briefly summarize and expand upon the
analysis in the Section comments.19

First, § 706(b)(1) would, in effect, abolish all judicial deference to agencies’
interpretations of their own regulations.  It is true that some commentators, whose work was cited
in the committee’s report on H.R. 3010,20 have argued that the degree of judicial deference
accorded to such interpretations should be reduced.  However, the bill goes much further,
because it says flatly that the court “shall not defer.”  Many regulations are quite technical, and
the relationship between a single regulation and the overall statutory scheme is often hard for a
generalist judge to penetrate.  I do not think it would be wise (let alone consistent with the case
law) to say that when a reviewing court needs to interpret such regulations, it may not give any

18I have recommended legislative restraint on the issue of scope of review for a long time.  See
Ronald M. Levin, Scope of Review Legislation: The Lessons of 1995, 31 Wake Forest L. Rev. 647,
665-66 (1996).

19ABA Section Comments at 667-69 (discussing proposed §§ 706(b)(1)-(2)).

202011 House Report at 30-31.
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weight to the views of the agency that administers the program.

Second, the bill provides in § 706(b)(2) that “the court shall not defer to” an agency’s
“determination of the costs and benefits of a rule or economic or risk assessment of the action” if
the agency failed to conform to guidelines prescribed by OIRA. This provision is unwise. 
OIRA’s principal guidance document on cost-benefit analysis, called Circular A-4,21 contains
forty-eight pages of abstract, technical prose.  It would not be difficult for a reasonably
competent private lawyer to find some basis for claiming on appeal that an agency failed to
comply with some provision in that document.  This controversy would plunge the reviewing
court into difficult and complex territory, considerably complicating the judicial review
proceeding.  But, furthermore, suppose that in a given case the court decides that the agency did
not comply.  Then the court apparently would be expected to weigh the costs and benefits of the
rule on its own – a thoroughly inappropriate role for the judicial branch.  As the ABA Section
noted:

Such judicial overrides [of the agency’s conclusions] would defeat the purposes of the
enabling legislation, because they would effectively mean that the court would make
policy judgments that Congress has entrusted to the judgment of an administrative agency
(subject to traditional political and judicial oversight). This development would
dramatically increase the policymaking power of federal judges who do not have
experience in the relevant subject area and have no political accountability to Congress or
the public. Moreover, scattered judicial interventions of this kind would inevitably tend to
undermine the coherence of major regulatory programs.22

Third,  § 706(b)(3) states that a court “shall not defer” to an agency’s “determinations
made in the adoption of an interim rule.”  This language is, I believe, ambiguous.  The drafters
might simply mean to say that the court shall make a nondeferential assessment of whether the
agency properly invoked the APA exemption that allows the issuance of interim rules without
prior notice and comment.  If that is what they intended, the provision is superfluous, because, as
the Section comments noted, courts already review APA questions independently.23  However, §
706(b)(3) can also be read as saying that, on a petition to review an interim rule, the court may
freely second-guess the merits of the rule itself.  In effect, this would turn the court into a super-
regulator whenever it reviews a rule that an agency promulgated on an interim basis because of
an emergency or other perceived urgency.  I cannot discern any plausible justification for such a
measure.

21OMB Circular A-4,
http://www.whitehouse.gov/sites/default/files/omb/assets/regulatory_matters_pdf/a-4.pdf.

22ABA Section Comments at 667-68.

23Id. at 663.
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Finally, § 706(b)(4) would provide that a court “shall not defer” to an agency’s
“guidance.”  An important objection to this provision is that some guidance documents,
constituting what are commonly called “policy statements,” express an agency’s discretionary
judgments.  If a court were to redecide these matters without deference – that is, “de novo” – it
would be exercising the agency’s discretion.  On this issue I cannot improve on the critique of the
late Professor Robert Anthony of George Mason University School of Law.  Until his recent
passing, he was considered the leading scholarly critic of agencies’ real or perceived abuses of
guidance documents.  But even he recognized that a review standard like § 706(b)(4) would be
extravagant as applied to policy statements.  As he and a coauthor wrote:  “De novo review
seems to us to be manifestly inappropriate and impractical. It would place the court in the
policy-making position of an agency, without the agency’s expertise. Especially in a technical
area, the court would possess no resources with which to form an independent evaluation of the
agency’s effort, let alone to form an independent policy of its own devising.  Any effort to do so
would be unbecoming to the judicial role.”24

In short, these judicial review provisions in § 706(b) are far removed from modern
judicial review practice.  They are not supported by any detached assessment of how they would
work or why they are needed.  I believe they should be deleted from the bill.

Conclusion

I commend the subcommittee for its continued interest in improvement of the
administrative process.  However, the actual bill that is before you today would, in my judgment,
make a number of drastic and untested alterations in a rulemaking process that is stable and
actually works fairly well.  I would think that legislators who think of themselves as
“conservative” should want to resist, or at the very least be cautious about, the radical
experimentalism that pervades much of this bill.  Because of the APA’s government-wide reach,
the potential for unanticipated consequences is high.  I hope that this testimony has raised some
red flags for your consideration, and I would encourage close engagement with the ABA Section
comments and other critiques of the bill.  An inclusive decisional process is essential if Congress
is to produce a revised APA that will be realistic, workable, and durable.

This concludes my prepared statement, and I will be happy to respond to any questions
that you may have.  Thank you again for the invitation to testify.

24Robert A. Anthony & David A. Codevilla, Pro-Ossification:  A Harder Look at Agency Policy
Statements, 31 Wake Forest L. Rev. 667, 687-88 (1996).  The authors added: “No case has been found in
which a court expressly endorsed or applied a de novo standard.”  Id. at 688 n.90.
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