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I first wrote to you on July 6, 2011, on behalf of 49 Members of Congress, with respect to
U.S. Supreme Court Associate Justice Elena Kagan’s involvement in health care legislation or
litigation while serving as United States Solicitor General.

At that time, I requested both certain documents and witness interviews of two
individuals. I did so pursuant to the Judiciary Committee’s oversight authority over the
Department of Justice and the Office of the Solicitor General. The results of that oversight
would have a bearing on whether Justice Kagan had a possible conflict of interest that might

preclude her from participating in litigation in the Supreme Court challenging the

constitutionality of the Patient Protection and Affordable Care Act (PPACA) due to her
involvement with this legislation while she was serving as the United States Solicitor General.

For nearly four months, and despite repeated staff inquiries seeking a response, the
Department ignored my request. Finally, in late October, the Department sent me a one page
response denying both my request for documents and permission to interview the two
individuals. In so doing the Department did not assert any legal privilege to support the decision
but simply said my request would not be complied with.

My July 6 request was premised on a review of documents released by the Department in
response to certain Freedom of Information Act (FOIA) lawsuits and was both reasonable and

well-founded.

While refusing to comply with my request, the Department, pursuant to a FOIA request,
released a series of emails between then Solicitor General Kagan and other Department officials.
These emails confirm both that then Solicitor General Kagan was not “walled off” from this
matter as has been claimed and, furthermore, that she personally supported the legislation. For
example, in a March 21, 2010, email to a Department colleague discussing the legislation, she



The Honorable Eric H. Holder, Jr.
November 22, 2011
Page two

writes “I hear they have the votes Larry!! Simply amazing.” These emails were specifically
included in my July 6 document request but never provided to me before they were publically
released on November 9, 2011.

Why did the Department withhold these emails from the Committee and who made that
decision? Is the Department withholding any additional documents which are responsive to my
July 6 request?

The public has a right to know both the full extent of Justice Kagan’s involvement with
this legislation while she was Solicitor General as well as her previously stated views and
opinions about the legislation while she was serving as Solicitor General.

Recently disclosed emails made available by the Department show a continuing
involvement by then Solicitor General Kagan. Thus, I also request that the Committee be
authorized permission to interview both Associate Attorney General Thomas Perrelli and
Assistant Attorney General for the Civil Division Tony West.

On November 18, Senators McConnell, Kyl, Grassley and Lee wrote to you urging that
you reconsider the Department’s decision not to respond to Congress’ oversight requests in
connection with the Kagan matter. I fully concur in their request and hope that you will direct
the Department to comply with my reasonable and legitimate requests.

Sincerely,

uAt

Lamar Smith
Chairman

cc: The Honorable John Conyers, Jr.



