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Mr. Chairman, Representative Berman, Members of the Subcommittee, | am pleased to have
the opportunity to report to you on the Sate of the U.S. Copyright Office and our work in fulfilling the
Office s mission to promote cregtivity by administering and sustaining an effective nationd copyright
sysem.

| will review the Office’ s current operations, how we are transforming these operations for the
future through our Reengineering Program, and the policy and legd work the Office is undertaking.

. OPERATIONS
| mprovementsin Processing Times

In 2001, when | last reported to the subcommittee in an oversight hearing, | noted that we were
experiencing sgnificant processng delaysin our public services. Today, | can report much progressin
thisarea. Sincethat last hearing, the time it takes between receipt of awork for copyright registration
and issuance of aregigration certificate has been cut by more than half — from an average of more than
6 months to about 90 days. The time required to record documents submitted to the Office has been
reduced by dmost two-thirds — from 20 weeksto 7. Requests for copies of works for the Library of
Congress under the mandatory deposit provisions of the Copyright Act have been reduced from a high
of nearly 2,500 requests awaiting action to a current level of just over 100.

We achieved these results even with the mgor disruption caused by the October 2001 anthrax
incidents and alengthy suspension of U.S. Pogtd service mail. When mail service resumed after the
suspension, we received 9 months of held mail in a4-month period —dl the while continuing to receive
new incoming mall.

That we were able to make this progress is atribute to the Copyright Office staff and its
commitment to providing exemplary public service.

Reqgistration and Recordation
During FY 2003, the Copyright Office received 607,492 clamsto copyright covering more




than amillion works. Of these, we registered 534,122 claims and created catal oging records for
543,105 regidtrations. We aso recorded 16,103 documents covering approximately 300,000 titles of
works. The mgority of documents involve transfers of rights from one copyright owner to another.
Other recorded documents include security interests, contracts between authors and publishers, and
notices of termination of grants of rights. Documents are indexed under the names of the parties
involved and by titles of works.

Worksfor the Collections of the Library of Congress

Copyright depodits, through both registration and mandatory deposit, remain an important
source of works for the Library of Congress. Last year, the Copyright Office transferred dmost one
million copies of worksto the Library of Congressfor its collections. The estimated vaue of these
works was nearly $34 million.

Licensing Activities

As part of our respongbilities for administering the copyright law’ s statutory licenses, we
adminigtered sx Copyright Arbitration Royaty Pand proceedings last fiscd year. Four of the
proceedings involved adjustments to the rate structures previoudy adopted for use of sound recordings
in digitd transmissions,; one et rates for use of certain nondramatic works by noncommercia
broadcasters. None of these proceedings required the Office to convene an arbitration pand to
consider the adjustments. In each case, industry representatives were able to negotiate a settlement
agreement which was adopted by the Librarian after giving the public an opportunity to comment. The
Office, however, did convene one arbitration pand to consder the distribution of cable royaty fees.

We continued to encourage the use of eectronic funds trandfer, including the Treasury
Department’s "Pay.gov” Internet-based remittance collection system, in the payment of royaties. The
percentage of remittances made via EFT is now about 95 percent. Of the funds available, more than
$65 million in copyright roydties were distributed. The Licensing Divison deductsiits full operating
costs from the royalty fees.

Public Information and Education

In FY 2003, the Office responded to 371,446 in-person, telephone, and e-mail requests for
information. Last year was the third consecutive year that email inquiries to our Public Information
Section doubled. The Office web Site received 16 million hits, a 23 percent increase. We inaugurated
new Spanish-language web pages on our Site; they include basic information on copyright and
goplication forms and ingtructions on how to register awork.

The Office aso provides access to and copies of itsrecords. Additionaly, under certain
conditionsit provides copies of works that have been submitted for registration. Upon request, the
Office will search its records and provide search reports of itsfindings. Last year we searched 11,066
titles and prepared 719 search reports. Nine thousand people used our onsite Copyright Cataog.

In addition, Copyright Office staff gave presentations at scores of educationa conferences and
symposiain both the United States and abroad on copyright matters. For example, in March we
conducted our third annua “ Copyright Office Comes to Cdifornia’ program in association with the
Intellectual Property Law Section of the California State Bar, which provides two day-long
conferences, onein Los Angeles and one in San Francisco, covering the activities of the Office,
registration procedures, and current lega and policy issues related to copyright. The program has been
very successful, which prompted usto hold the first annud “ Copyright Office Comesto New Y ork”
program with the Intellectual Property Law Section of the New Y ork State Bar Association held in




New York City in April. That program was aso very well received.

We developed a new officid sed and an updated logo for the Office, which became effective
on January 1, 2004.

Increasing Public Accessto Historical Records

The Office' s registration and recordation records made after 1977 are in eectronic form and
available through our website. To ascertain the copyright Status or current ownership of awork the
public often needs the pre-1978 records. We have initiated a feasbility study to conduct an dternative
business assessment for converting the analog copyright records (1790 through 1977) to digitd form
and providing eectronic access to those records to facilitate copyright research, particularly rights
clearance activities. We aso hope to determine technica approaches for integrating the resultant digital
records with post-1977 records that are dready in digital form, and potentialy, the costs and feasibility
of ddlivering adigita application that provides retrieva accessto al copyright records from 1790 to the
present.

Thisis not asmple task. For example, there are an estimated 45 million catdog cards
representing some 16.4 million works. However, creation of digital forms of these records will meet a
compelling preservation need and will provide public access to a vauable body of data. The study,
expected to take 12 months, should be completed next February.

Mail Situation

The mail dtuation continues to affect our operations. The recent ricin scare in the Senate, as
you know, stopped U.S. Postal Service mail ddlivery for weeks. This, of course, affects our ability to
maintain a consstent workflow and timely services.

In addition to this disruption on operations, irradiation continues to damage some materids
submitted for registration or mandatory deposit. While only about 2 percent of works or gpplications
submitted are damaged to the extent that they cannot be processed or examined, that still requires usto
ask thousands of submitters for replacements.

II. REENGINEERING OUR PUBLIC SERVICES
| am aso pleased to report that we are maintaining steedy progressin our Reengineering

Program and plan for full implementation of our new processesin Fiscd Year 2006. Thiseffort is
deveoping the Copyright Office of the future — it will mean more efficient and timely public services,
with more of these services, including regigration, available online.

We embarked on this effort in September 2000. Our objectives are to provide Copyright
Office services online, ensure prompt availability of new copyright records, provide better tracking of
individua itemsin the workflow, and increase acquisition of digital worksfor the Library of Congress
collections. Over the past three years we identified and reengineered seven new processes for
performing our work: register claims, record documents, acquire deposts, answer requests, receive
mail, maintain accounts, and administer statutory licenses. Our current processes have been in place for
amogt haf acentury and processing time for a registration can take severa months with handling by as
many as 24 daff members. In the future, aregistration will be completed in two to three weeks with
only two or three people handling the case. All of the new processes will use new technology and online
workflow management. More than haf of our staff participated in the work for redesgn and
implementation of these principal processes.



In order for the new processes to be implemented, extensive changeis required on three fronts:
information technology (IT), organization, and facilities.

OnthelT front, a contract was avarded last August to SRA Internationd, Inc. to build a new
integrated I'T systems infrastructure which will support our new processes and public services. SRA
began work in September.  Since then we have:

1. defined the systems architecture;

2. refined the selected software environment; and

3. completed the preliminary design of user screens and the system’ s data mode!.

We plan to implement the first of severad pilots of the system in November 2004.

On the organization front, the Office has completed much of the work of reviewing and revising
the more than 135 position descriptions for the jobs that will change as aresult of the new processes.
A reorganization proposa will be findlized this summer. After the Library gpproves the reorganization,
we will bargain impact with the labor organizations. After andyzing the skill sets that will be required for
the new job roles, we developed a comprehengive training plan and have initiated hiring of a Training
Officer to implement the plan.

On the facilities front, the Office completed essentid stepsto redesign the exigting facilities to
accommodate the new processes. We have completed a facilities project plan, aprogram report
identifying facilities and requirements acrass the Office, adjacency and blocking diagrams, and have
begun detailed design work for each divison. The space plans, along with interior architectura
construction documents, will be completed and delivered to the Architect of the Capitol by the end of
Jdune.

The key challenge over the next two years is to coordinate our execution across these three
reengineering fronts of IT, organization, and facilities. Since our processes are changing so
dramaticaly, our Office structure in each of these areas will change dramaticaly aswell — to the point
that our new processes cannot begin without full implementation of each front.

At the same time we are making this dramatic transition to our new processes, we need to
make sure that we continue to provide our services to the public —including registration, recordation,
licenang activities, and acquisition of copyrighted works for the Library’s collections. We redlize that
the mogt significant impact on our public services, in terms of the Office strangtion, will be in the area
of facilitiesredesign. As such, we need to complete our facilities work as quickly as possble. We
determined that under the fastest construction schedule, this redesign would take at least Sx months.
We then concluded that, in order to keep providing our servicesto the public, the best option isto
move off Ste into rental gpace during the congtruction period, which is scheduled to begin October
2005 and end in April 2006. At that time we will move back into the Madison Building and begin usng
the new processes supported by new technology systems.

[1l. POLICY, REGULATORY AND LEGAL WORK

Asthe primary source of copyright expertise in the federal government, the Copyright Office
continues to work closely on copyright issues with Members and committees, executive branch
agencies and the federd judiciary. Our work in the policy and legd arenaiis growing. Asthis
committee knows, digital technology regularly raises challenges to copyright law that must be carefully
identified and ddliberately considered. Internationaly, we are participating as part of U.S. delegations



to agrowing number of free trade agreements being negotiated around the world, each of which
contains important intellectud property provisons. The committee is very familiar with the Office's
work on legidative issues this Congress. We have aso been and continue to be active on the
regulatory front, especialy involving the statutory licences such as those found in sections 114 and 115
of the Copyright Act. These regulatory activities have drawn the atention of the committee in recent
hearings and, | understand, a hearing to be held in the near future. Therefore, | will focus on some of
the internationa and legd work that we have recently undertaken and in which we are now involved.
Inter national Activities

The Copyright Officers internationa activities advance the economic hedlth of the United States
by promoting development and adherence of effective copyright systems, which ensure compensation
to American creators, thereby encouraging creation and dissemination of works throughout the world.

The Office works particularly closely with the United States Trade Representative (USTR), the
United States Patent and Trademark Office (USPTO) and other parts of the Department of
Commerce, and the Department of State, providing expertise in negotiations for internationa intellectua
property agreements and asssting other countries in developing their own copyright laws.

The United States has prepared and submitted to the World Intellectua Property Organization
(WIPO) a proposed tresty text on the protection of broadcasting organizations. The U.S. drafting team
consisted of Copyright Office attorneys and attorneys from the USPTO. The U.S. proposa has been
consdered a mestings of the WIPO Standing Committee on Copyright and Related Rights.

Our gtaff aso participated in delegations led by USTR in negotiations of Free Trade
Agreements with severd countries, including Chile, Singapore, Austrdia, Morocco, and a group of
Centra American countries.  These agreements contain comprehensive intellectud property provisons,
including copyright. Our staff is dso participating in the Intellectua Property Negotiating Group of the
Free Trade Area of the Americas and was instrumenta in preparations, including the redrafting of U.S.
treaty proposals.

The Copyright Office aso participated in the meetings of the WIPO Intergovernmenta
Committee on Intellectual Property and Genetic Resources, Traditiona Knowledge and Folklore, and
in the annua meeting of the WIPO Advisory Committee on Enforcement and the annuad meeting of the
Assemblies of WIPO Member States.

We ds0 actively participated in numerous additiond bilatera negotiations and consultations
during fiscd 2003, including those held with Audtrdia, Bahrain, the Dominican Republic, Egypt,
Germany, Hong Kong (Peopless Republic of China), Japan, Korea, Mdaysia, Mexico, New Zedand,
Pakistan, Paraguay, People:=s Republic of China, the Philippines, Poland, Republic of China (Taiwan),
Russa, Spain, Si Lanka, Thalland, Ukraine, and Vietnam, on issues ranging from enforcement to
revigon of copyright laws.

For the USTR, Copyright Office staff provided assistance to nations such as Algeria, Bosnia,
Cambodia, Cape Verde, Nepd, Russia, Saudi Arabia, Serbia, Sudan, Ukraine, and Vietnam in their
World Trade Organization accession processes. They aso responded to WTO Trade Policy Review
queries regarding U.S. copyright law and policy.

The Office participates in the interagency Specid 301 review process, which evauates the
adequacy and effectiveness of intellectua property protection and enforcement throughout the world.
This annua process, established under U.S. trade law, is one of the tools used by the U.S. government




to improve globa protection for U.S. authors, inventors, and other holders of intellectua property
rights.

Although the Copyright Officeis not alaw enforcement agency and has no direct rolein law
enforcement liaison, many of the Officers obligations and respongbilities intersect with activitiesin the
law enforcement arena. The Office works with the Department of Justice, the Federal Bureau of
Investigation and the Bureau of Customs and Border Protection to provide information and
documentation pertaining to specific copyright clamsthat are the subject of those agencies
investigations. In the past year, the Office advised and assisted the Bureau of Customs and Border
Protection in resolving issues and developing new procedures related to border enforcement.

The Copyright Office conducts or participates in arange of intellectua property training to
assg countries to comply with internationa agreements and enforce their provisons. Such trainingisin
the areas of . awareness of internationd standards and the U.S. legd and regulatory environment;
ubgtantive legd training in U.S. copyright law; legd reform; and satutory drafting assstance.

The Office dso conducted symposiaas part of its Internationa Copyright Ingtitute (ICl). The
ICl isdesigned to further international understanding and support of strong copyright protection,
including the development of effective copyright laws and enforcement oversees. In March we hosted
addegation of 14 officids from Chinaled by adeputy director generd of the National Copyright
Adminigration of China. The delegation included officias from various Chinese provinces who have
authority in the area of copyright enforcement, as well as judges who hear copyright cases.  Frequently
we work with WIPO. In May, the Office in cooperation with WIPO hosted a group of government
officdas from a number of nations for an Alnternational Symposum on Emerging Issues In Copyright
And Related Rights For Developing Countries And Countries In Trangition.

1201 Rulemaking

Last October we completed the second Section 1201 rulemaking to determine whether any
particular classes of copyrighted works should be exempted from the protection afforded by the
prohibition on circumventing technologica protection measures that control access to such works. We
started the process ayear out, in October 2002. We received 51 comments, with proposals for 83
exemptions, in response to our Notice of Inquiry. There were 338 reply comments supporting or
opposing those proposed exemptions. We held four days of hearings in Washington and two in Los
Angedes. Forty-four witnesses representing over 60 groups testified at these hearings. As aresult of
this process, four such classes of works were exempted.

| believe it isimportant to address some of the criticisms of the Copyright Office' striennid
rulemaking that were made at a recent hearing before another Committee. It has been dleged that
section 1201 provides a draconian mechanism to protect the interests of copyright ownersin away that
adversdly affects the legitimate interests of consumers. These clams overlook the purpose, process
and results of the 1201 rulemaking. The voluminous record® of the two rulemakings conducted by the
Copyright Office over the last Six years ands in stark contrast to these clams. The record of the
rulemaking reveds a thriving marketplace that is operating largely as Congress anticipated. Abundant
“use-fadilitating” business models now provide the public with a staggering array of digital choices—
choicesthat are, in most cases, in addition to the traditional forms of distribution available to consumers.

1 http www.copyright.qov/1201/




To say that the balance of copyright has shifted to the detriment of the public ignores this empirica
evidence about the marketplace as awhole.

Our mogt recent section 1201 rulemaking fully and carefully considered evidence of present
and likely future impediments to noninfringing uses, and we concluded that the record warranted a
finding that the prohibition againgt circumvention shal not goply to persons who engage in noninfringing
uses of four relatively narrow classes of copyrighted works. It has been suggested that since only four
exceptions were recommended, the rulemaking has not fulfilled its promise, ether quantitatively or
quaitetively. | believe this view isinconsstent with the purpose of the rulemaking proceeding and the
DMCA itsdf.

In enacting the DMCA, it is clear that Congress expected the development of the digita
information marketplace to benefit the public without the necessity of regulatory intervention. Rather,
the rulemaking proceeding was created as a “fail-safe’” mechanism.? As the Section-by-Section
Analysis published by this Committee stated at the time, “In any particular 3-year period, it may be
determined that the conditions for the exemptions do not exist. Such an outcome would reflect that the
digitd information marketplace is developing in the manner which is mogt likely to occur, with the
availahility of copyrighted materids for lawful uses being enhanced, not diminished, by the
implementation of technologica measures and the establishment of carefully targeted legd prohibitions
againg acts of circumvention.”™ The drafters of Section 1201 did not expect the rulemaking proceeding
to result in numerous and broad exemptions. For example, the Commerce Committee explained that
the rulemaking proceeding “would monitor developments in the marketplace for copyrighted materids,
and dlow the enforceshility of the prohibition againgt the act of circumvention to be selectively
waived, for limited time periods, if necessary to prevent adiminution in the availability [of workg)." 4
In addition, the Commerce Committee noted that any such exemption should be “fully consdered and
fairly decided on the basis of real marketplace developments.”

The body of evidence established in the first two rulemakings does not support the view thet fair
use, or other noninfringing uses, have been congrained in the marketplace. While fears and concerns
for the future were plentiful, the evidence of present or likely adverse effects was quite limited. In many
ways, the evidence dicited in the second rulemaking tended to prove that the digital marketplace has
been developing in a manner which has enhanced public access to copyrighted works. The fears of
copyright owner abuse of section 1201 have not become aredlity in any significant respect. Where red
problems were presented, and where existing Statutory exceptions would not resolve those problems,
we defined exempted classes of works in waystailored to dleviate the problem. The fact that there
were few exemptionsis not asign of the falure of the rulemaking. Rather, itisasgn of the success of a
digital marketplace that is providing the public with access to an ever-increasing array of copyrighted

2 H.R. Rep. N0.105-551 Part 2, at 36 (July 22, 1998).

3 House Committee on the Judiciary, 105th Cong., Section-By-Section Analysis of H.R. 2281 as Passed by
the United States House of Representatives on August 4, 1998, at 8 (August 4, 1998) (“House Manager’s Report”).

4 1d. (emphasis added).

51d..



works in ways that were never before possible. As Congress anticipated, the strongest check on
overzedous protection by copyright owners is the marketplace itsdf. While | have no way of knowing
what the future will hold, there is reason for optimiam.

Even though technologica change in the digital marketplace has created significant benefitsto
the public in terms of new and varied means of access and use of copyrighted works, some people
seem to believe that any limitation on access or useis an abridgement of the public's rights. For
instance, at arecent hearing before another Committee, some witnesses argued that the fact that DV Ds
cannot be copied is alimitation on the consumer’s so-called “fair use right” to make a back-up copy.
They have asserted that when section 1201 isinvoked to prevent the marketing of software that
circumvents access controls to enable people to make “back-up” copies of motion pictures on DVDs,
it deprives people of the ability to engagein fair use. Proponents of that point of view sought an
exemption in the Section 1201 rulemaking last year. However, they utterly failed to make their case
ether legdly or factudly, offering no legd support for the proposition that the making of a*“back-up”
copy of amoation picture on aDVD is anoninfringing use® and failing to demonstrate that DVDs are so
susceptible to damage and deterioration that a convincing case could be made that the practice of
making preventive backup copies of audiovisua works on DVDs should be noninfringing.’

At the same hearing, proponents of aright to make “back-up” copies of DV Ds asserted that
my DMCA Section 104 Report, which | delivered to Congressin August, 2001, supports the position
that the making of aback up of amotion pictureisafar use. Infact, the Section 104 Report came to
no such condlusion.®

| dso think it is necessary to respond, once again, to the criticisms raised concerning that
required showing of proof in the rulemaking. It has been repesatedly stated — most recently in ahearing
last month before another Committee — that the Copyright Office raised the burden of proof for
proponents of exempted classes in amanner that is contrary to the plain language of the satute, thereby

6 Recommendation of the Register of Copyrights, pp.106-108 (October 27, 2003)(“ The proponents of an
exemption bear the burden of proving that their intended use is a noninfringing one. No proponent has offered afair
use analysis or supporting authority which would allow the Register to consider such abasis for the exemption, and
the Register is skeptical of the merits of such an argument.”).

" 1d. at 106.

8 In the Section 104 Report, | presented recommendations on whether amendment of 17 U.S.C. § 117, the
provision permitting the making of a back-up copy of a computer program, was advisable. | concluded that there was
afundamental mismatch between the law and accepted, prudent practices among most system administrators and
other users regarding the back up procedures for works residing on a computer. An entire industry of hardware,
software and media manufacturers had developed in the marketplace to accommodate the | egitimate needs of users,
which were otherwise unmet in the marketplace, i.e., one could not easily replace the contents of one's hard drive.
Although | recommended an expansion of § 117 to include works of digital mediathat are subject to accidental
erasure, damage or destruction in the ordinary course of use, the context of the discussion related to works, other
than computer programs, that are stored on computers. As| stated in the Report, “the exception would be limited
primarily to backups made from copies of ahard drive, floppy disk, or other magnetic medium.” Id. at 160 n. 471. | did
not and do not believe that such an exemption should extend to making backups of DVDs or CDs, given the lack of
demonstrated fragility in “the ordinary course of use.”



eliminaing the possibility of an exemption for most proposas. As| gated in my Recommendation to the
Librarian of Congress, this claim is unfounded.® | concluded in 2000 and again in 2003 that a
determination to exempt a class of works from the prohibition on circumvention must be based on a
showing that the prohibition has a substantial adverse effect on noninfringing uses of a particular class
of works. However, the term “substantial” was not used to heighten the burden, but to clarify that
adverse effects must have substance to be considered. By way of guidance, our initial notice of inquiry
in the rulemaking informed the public thet insubstantid effects, whether de minimis or the result of
inconvenience, do not represent a sufficient basis for an exemption.'® The use of the term “ substantial”
amply imposes the requirement found throughout the legidative hisory, which is varioudy stated as
“substantia adverse impact,"*! “digtinct, verifiable, and measurable impacts,"? and more than “de
minimisimpacts™*® Asis gpparent from the dictionary definition of “substantia” and the Supreme
Court's treatment of the term (e.g., inits articulation of the subgtantia evidence rule), requiring that
one's proof be “substantid” smply means that it must have substance. The requirement of substance
rather than speculation was not a deviation from the statute and fully coincides not only with
Congressiond intent but aso with smple common sense.

Thefact that | found that only four narrow classes of works qudified for exemption from the
prohibition on circumvention is not evidence of afailed rulemaking proceeding; rether, that fact isdueto
the failure of proponents of other classes of works to come forward with any showing of a substantia
adverse impact on noninfringing uses. But you do not have to take my word for it. The entire record of
the rulemaking is available on-line* and | have yet to see any criticism of the results of the rulemaking
that has shown that we overlooked or disregarded any evidence of substantia adverse impacts on
noninfringing uses. The extengve record developed in the rulemaking is devoid of evidence to support
the dlaims made by the critics of the DMCA.

The limited number and scope of exemptionsin the section 1201 rulemaking is a testament to
the availability of access and use of digita works in the marketplace. Although | had reservations about
the rulemaking when we embarked upon the process in 2000, | have cometo believe that it servesa
useful purpose. As Congress intended, it gives us the opportunity to monitor developmentsin the
marketplace to determine whether copyright owners are using the lega protections offered by the
DMCA in ways that will enhance or hinder the avallahility of their worksto the public. | assume that
copyright owners recognize thet if they apply access controls in ways that prevent people from making
noninfringing uses of certain types of works, they run therisk that the rulemaking will be used to deprive
them of the protection of the anticircumvention provisions for those works. | would like to think that one

® Recommendation of the Register of Copyrights, pp.16-20 (October 27, 2003).
10 Notice of Inquiry, 67 F.R. 63578, 63580 (October 15, 2002).

11 See House Manager’s Report, at 6.

12 see, eg., H.R. Rep. N0.105-551 Part 2, at 37 (July 22, 1998).

B seeid.

14 http://www.copyright.qov/1201/




of the reasons we identified only four narrow classes of works s that copyright owners, mindful of the
triennia rulemaking, have by and large refrained from using access controls in a heavy-handed manner.
Of course, the Copyright Office will continue to fully and carefully monitor developmentsin the digitd
market for copyrighted works in future triennia proceedings.

Litigation

In the past 18 months, we have worked closely with the Solicitor General and the Department
of Justice on a number of important cases, providing advice on issues of copyright law and policy and
assding in the preparation of documents. We advised and assisted the Solicitor Generd in a number
of cases pending in the Supreme Court, the courts of gppeds and didtrict courts, including Eldred v.
Ashcroft, which uphed the congtitutiondity of the Sonny Bono Copyright Term Extension Act, as well
asanumber of casesinvolving chdlenges to the Digital Millennium Copyright Act and cases involving
issues such as copyrightability of parts numbers and modd laws.

Sonny Bono Copyright Term Extension Act: Unfinished Business

A key component of the Sonny Bono Copyright Term Extension Act, which extended
copyright terms by twenty years, was an exception to help ensure public access to works in the last
twenty years of their copyright term. During consderation of the issue, the Chairman of this
Subcommittee asked the Office to facilitate negotiations between libraries, educationa ingtitutions and
copyright ownerswith agoa of reaching agreement on the scope of a possible exemption. There were
numerous mestings over a pan of many months. Although there was some disagreement on the
language of the exemption, there was no disagreement that the exemption would apply to al types of
works.

The exemption, which became 17 U.S.C. 108(h), essentidly permits a nonprofit library,
educationa ingtitution or archive to reproduce or distribute copies of awork, including in digital formet,
and to display or perform awork during the last twenty years of the copyright term as long as that work
is not commercidly avallable. Unfortunately, the terms of section 108(i) make this exception
inapplicable to motion pictures, musica works and pictorid, graphic and sculptura works. | am hopeful
that this error will be remedied and would be pleased to work with the Subcommittee to correct it.

V. FY05 BUDGET REQUEST

Given the attention the Fiscal Y ear 2005 budget processisrecaiving, | will briefly review the
Office’ srequest. We are very appreciative of this committee' s support of our budget requests in recent
years.

For FY 2005, the Copyright Office is seeking atotal budget of $53,518,000 for the BASIC,
Licensing and CARP appropriations. The budget request is funded from $19,369,000 in net
appropriations and $34,149,000 in offsetting collections authority. Besides mandatories and price leve
increases for each appropriation, we are seeking gpprova of two specific requests: $3,660,000 in new
offsetting collections authority and spending authority (no new net appropriations) to be used to
redesign our office space, which is required to support our reengineered busi ness processes; and
$59.2 million for a Copyright Deposit Facility at Ft. Meade. Asthe Ft. Meade facility isimportant to
our ability to fulfill our respongbilities under the Copyright Act, | wanted to provide the committee with
afuller description of thisrequest.



Ft. Meade Copyright Deposit Facility




The Copyright Deposit Facility at Ft. Meade will, for the first time, ensure that copyright
deposits of registered works not selected by the Library are stored for certain periods in environmental
conditionsthat alow usto meet our legd requirementsto retain, and be able to produce copies of,
these works.

The imperative for the Copyright Deposit Fecility a Ft. Meade isto fulfill the requirement under
the Copyright Act for the Office to provide for long-term preservation of copyright deposits. The
Copyright Officeis required by statute to retain unpublished copyright deposits for the full term of
copyright, which isthelife of the author plus 70 years, and to retain published deposits for the longest
period consdered practicable and desirable by the Register. A retention period of 120 years has been
edtablished to fulfill thislega requirement for unpublished deposits, and | have concluded thet a
retention period of 20 years should be established for the published deposits.

Deposits serve as evidence of what was registered; they reflect the nature and in most casesthe
extent of the materid that has been registered. The Office retrieves gpproximately 2,500 works from
its offdte storage each year. Copies of copyright deposits, certified by the Copyright Office, are used
in avariety of legd proceedings. If we continue to hold deposits under the conditions that have beenin
place since then, some works will deteriorate to such an extent that we would not be able to either
ascertain the full work or make a copy.

The Office currently stores about 50,000 cubic feet of deposits at the Landover Center Annex,
aGSA leased facility. In addition, the Office stores more than 85,000 cubic feet of depositsat a
commercia records management storage facility in Sterling, Virginiarun by Iron Mountain.

The legd deposits consst of avariety of formats and types, including: paper in varying qudity
and sze such as books, architectural drawings, sheet music, and computer code printouts; magnetic
tape (both audio and video); photographs, CD-ROMSs, CDs, and LPs; and fabric.

The current storage space, both at the leased facility and the commercid records storage
facility, failsto provide the gppropriate environmenta conditions necessary to ensure the longevity of
the deposit materids. The storage space at the Landover Annex is subject to wide temperature
variances, high humidity levels and water leeks. The commercid records storage facility is aso subject
to seasond temperature fluctuations and uncontrolled humidity levels.

Continued storage under present substandard environmental conditions will accelerate the aging
of the deposit materia and reduce the useful life span by 75 percent, i.e., deterioration that would
ordinarily occur in 100 years occursin 25 years. These conditions place legdl deposits at risk in the
long term. Thisis particularly applicable to the video and audio magnetic tapesin storage which are
especidly sengtive to environmenta conditions. In addition, the current storage space at the Landover
Annex and the commercia records storage facility does not meet the NARA fire protection
requirements for storage of long-term records which must be in place by FY 2009.

In September 2002, atask group was formed to prepare design specifications and construction
documents. The group comprised representatives from the Copyright Office, Library of Congress
support divisons, the AOC, and an outside architectura firm. Last Augudt, this group completed
facility design and congtruction documents.

The Ft. Meade facility would be ahighly secured, environmentaly controlled, high-density
gtorage building with sufficient space for retaining current and future deposits. 1t would be in full
compliance with the NARA regulations for records storage facilities, and would bring together al
copyright depogitsin asingle location, improving retrieva time and our service to the public.



The Ft. Meade facility will alow for 245,000 cubic feet of storage. When the building is ready
for occupancy in FY 2007, we would immediately occupy about two-thirds of that space. Currently,
the Copyright Office is adding an average of 3,500 cubic feet of deposits of published works and
records and 3,500 cubic feet of deposits of unpublished works annudly. Although it is difficult to
esimate the volume of copyright deposits that we will receive in the future, we project that the facility
would provide adequate storage space at least through 2020.

We consulted with the Library’ s Preservation Directorate to determine the climate control
requirements to ensure that the useful life of the lega deposits would be sufficient to meet the legaly
mandated retention periods. Because published and unpublished deposits retention periods are
different, the necessary environmenta requirements are different aswell. Published deposits need to be
gtored in atemperature of 68 degrees Fahrenheit (F), and 45 percent relative humidity (RH).
Unpublished deposits must be stored in a climate-controlled area maintained at 50 degrees F and 30
percent RH.

We have briefed the Appropriations Committees staff on our current storage problems and our
need for thisfacility. The staff has asked us to ascertain whether there are acceptable dternative
dorage options. Our staff vigted three dternative facilities and they are being evaluated based on our
requirements in the areas of environmenta conditions, security and retrieval of deposits. We will
provide our andysis shortly.

CARP Reform L egidation

| dso note the budget impacts of H.R. 1417, the proposed Copyright Royalty and Distribution
Reform Act of 2004, which has passed the House and is awaiting action in the Senate. The current
system authorizes the Copyright Office to deduct CARP adminigtrative costs from royaty fees
collected by the Office. H.R. 1417 provides that these costs be paid for out of appropriated funds so
that copyright owners, who are entitled to the roydty fees collected by the Copyright Office, will
receive dl the roydlties collected under the statutory licenses to which they are entitled, and so that no
one with astake in the outcome of rate-setting proceedings will be unable to participate dueto a
requirement that they bear the high costs of such proceedings. If the legidation is enacted, the
Copyright Office will be need to request an estimated $1 million in additiona net appropriationsto
cover these new funding requirements. It is possible that, depending on the timing of enactment of H.R.
1417, it will be difficult if not impossible to secure that funding for Fiscd Year 2005. If that isthe case,
it may be necessary to defer the effective date of the provison providing for public funding of the new
system until Fiscal Year 2006. | hopethat | can count on your support with respect to these funding
issues.

V. CONCLUSION

The Copyright Office has afull agenda before it in terms of our policy work, in carrying out our
respongbilities under the Copyright Act, and in reengineering our work processes for even better public
sarvice in the future. We aim to be forward-looking and committed to exemplary service. | thank the
gaff of the Copyright Office for the accomplishment reflected in this testimony.

| ds0 express my gratitude to this committee for its congstent support of the Office’swork.
We consder service to this committee a most important part of our misson, and look forward to
continuing to work with the Members of the Committee and your very able staff.



