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Good afternoon, Mr. Chairman and members of the committee. It isa pleasure for
me to gppear before you today on behdf of the Antitrust Division of the Department of
Judtice to discuss the Division and its enforcement activities to protect consumers and
businesses through sound and vigorous antitrust enforcement.

As members of this Committee gppreciate, competition is the cornerstone of our
Nation’'s economic foundation. Antitrust enforcement promotes and protects a robust free-
market economy. It has helped American consumers obtain more innovetive, high-quality
goods and services a lower prices; and it has strengthened the competitiveness of
American busnessesin the globd marketplace.

That is not the same as guaranteeing the success of any particular competitor; we are
not in the business of picking winners and losers, or dictating how a market should be
sructured. Those decisions should be made by competitive market forces. The god of
antitrust enforcement is to ensure that anticompetitive agreements, conduct, and mergers
do not distort market outcomes.

Antitrust enforcement has enjoyed substantia bipartisan support through the years,
and we gppreciae this Committee s active interest in and strong support for our law
enforcement mission.

Thefirg part of my testimony today will review recent developmentsin the
Divison'sthree core enforcement programs. crimind, merger, and civil non-merger.

Then | will describe some ongoing internationd and policy developments a the Antitrust
Divison to strengthen the foundation for effective antitrust enforcement here and around

the world.



Enfor cement Activities

Let me pend afew minutes highlighting some of the Antitrust DiviSon's recent
work in each of these three mgjor enforcement areas. In brief, the Antitrust Divison's
crimina program detects, punishes and deters price-fixing and other illega conduct by
those who conspire to cheat consumers rather than compete to win their business. Our
merger review program prevents anticompetitive combinations that can lead to higher
prices or to increased opportunities for collusve behavior. And our civil non-merger
program prevents the unlawful crestion or abuse of monopoly power.

Criminal Enforcement

Crimind enforcement remains a core priority, and we are continuing to move
forcefully againgt hard-core antitrust violations such as price-fixing, bid-rigging, and
market dlocation. Cartd activity essentidly robs U.S. consumers and businesses of many
hundreds of millions of dollars annudly. This causes higher prices for virtudly dl
consumers because of the wide range of products that cartel activity implicates, such as
school milk, eectricity, clothing, and food products, just to mention afew areas of
prosecutions in recent years.

During the current fiscdl year, the Antitrust Division has obtained amost $60
million in crimind fines, with convictions of 11 corporations and 17 individuds; in the
previousfiscd year, the Divison obtained over $75 million in fines, with convictions of 20
corporations and 23 individuals. We have continued a recent trend toward more certain and
longer prison terms for individud antitrust offenders. In thelast fiscdl year, defendantsin
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Divison prosecutions received more than 10,000 days of jail time—arecord high —with
convicted individuas recaiving sentences averaging more than 18 months, another record
high average that is continuing thus far in the current fiscd yesar.

The following cases from the last couple of years give good examples of the types
of jall time we have been successful in pursuing: (i) the prosecution of Sotheby’s former
Chairman, Alfred Taubman, who was convicted after trial and sentenced to ayear and aday
in prison and a$7.5 million fine for his role in the auction-house price-fixing scheme
between Sotheby’s and Chrigti€’s, (ii) the three-year jail term imposed on Elmore Roy
Anderson for rigging USAID hids and defrauding USAID in connection with construction
work in Egypt that the U.S. government funded as part of the Camp David Peace Accords,
(ii1) the 63-month jail term imposed on Mevyn Merberg for hisrolein rigging bids
submitted to, and defrauding, Newark public schools and other government, not-for-profit,
and private entities in the New Y ork City metropolitan area; and (iv) arecord-bresking ten-
year sentence imposed on Augtin “Sonny” Shelton, aformer Guam government officid, for
orchestrating a bid-rigging, bribery, and money-laundering scheme involving FEMA-funded
contractsin Guam.

We have maintained a strong focus on internationd cartdl's because of the
tremendous volume of commerce typicaly associated with such conspiracies. Currently,
there are dmogt 50 Stting grand juriesinvestigating internationd cartd activity. But we
are committed to rooting out crimina anticompetitive conduct wherever it occurs, and have

more than 70 grand juriesinvestigating domestic cartdls. Many of our recent crimind



cases have been sgnificant domestic cases involving price fixing and
bid-rigging.
Some of our recent crimind prosecutions include the following:

C In April of this year, two more individuds pled guilty to participating in a conspiracy
to rig bids and alocate markets for advertisng printing and graphicsin the New
York City area. Thisisacontinuing investigation that since September 2002 has
resulted in 13 guilty pleas, with two additiona defendants scheduled for trid this
October. Thusfar, three defendants have been sentenced to prison terms of 37, 21,
and 15 months, and an additiona defendant has agreed to a prison term of 63-78
months when heis sentenced later thisyear. In addition, these defendants have been
ordered to pay millionsin redtitution to victims and back taxesto the IRS. The
charges arose out of wide-ranging bid-rigging and kickback schemes, pursuant to
which the advertising executives subverted competitive bidding requirements and
steered vauable contracts to suppliers who gave them cash, airline tickets,
expendve clothing, limo service, and other kickbacks.

C In February of this year, Hoechst A.G., an internationa chemical conglomerate
based in Germany, pled guilty and agreed to a$12 million fine for itsrolein a
conspiracy that suppressed competition in the world markets for monochloroacetic
acid (referred to as"MCAA'"), an industrid chemica used in the production of
commercid and consumer products including pharmaceuticals, herbicides, and
plagtic additives. Hoechst was the third company to plead guilty and accept a multi-
million-dollar finein this ongoing investigation, following Dutch company Akzo
Nobd ChemicdsB.V.'s $12 million fine and French company EIf Atochem’s $5
million fine. The top executive of each company agreed to serve 3 months in prison.

C In November 2002, Morganite, Inc., pled guilty to participating in a decade-long
internationd cartdl to fix prices for carbon brushes and collectors used to transfer
electrica current in direct current motors, and agreed to pay a $10 million fine. At
the same time, the company’s UK parent, Morgan Crucible Co. PLC, pled guilty to
obgtructing our investigation by giving us fase information in an atempt to
convince us that their price-fixing meetings with competitors were legitimate
business meetings and by composing a written script containing thisfalse
information for a co-conspirator to use in answering Divison questions. The parent
company agreed to pay a$1 million fine.

C In October 2002, Arteva Specidties Sar.l., a Luxembourg company doing business
out of Charlotte, North Carolina as KoSa, pled guilty to price-fixing and market
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dlocation in polyester staple, a synthetic fiber used in textile products such as

clothing, table and bedding linens, upholsteries, carpeting, and air and water filters.

The company agreed to pay a $28.5 million fine, and its former director of textile

staples pled guilty and agreed to eight months in prison and a$20,000 fine. Thisis

part of acontinuing investigetion.

Other markets where the Antitrust Divison has brought recent crimina
prosecutionsinclude: industrid chemica markets for organic peroxides, used in the
manufacture of polyvinyl chloride, low-dengity polyethylene, and most polystyrene
products such as containers and packaging; carbon cathode block, a heat- and chemical-
resstant product used in duminum smeters; nucleotides, used to enhance food flavor;
magnetic iron oxide (MIO) particles, used in the manufacture of video and audio tapes,
tactile tile; scrgp metd; automotive tooling; industrid pumps used in wastewater trestment
equipment; vitamins used in human nutritiona supplements and livestock feed additives,
federa highway congruction contracting; home improvement contracting; periodica
meagazine digtribution; sheriff’sauctions; collectible samp auctions, and automotive
replacement glass.

The Divison's corporate leniency, or amnesty, program continues to be our most
active generator of crimind investigations. Under the Divison's corporate leniency palicy,
acorporation thet reportsitsillegd antitrust activity a an early stage will not be charged
crimindly for this activity if the company meets the requirements of the leniency program.
For a corporation that comes forward after an investigation has begun to be digible for

leniency, the Divison must not yet have evidence againgt the company thet islikely to

result in asugtainable conviction. Executives of the company who cooperate with the



investigation are a0 covered by the leniency. Acceptance into the Division's leniency
program can save a company tens of millions of dollarsin fines and can avoid the
prosecution and incarceration of its cul pable executives.

This policy, while dlowing leniency for one participant in the cartdl, has tremendous
benefits to enforcers and consumers. Firg, the mere possibility that one of the cartel
memberswill get leniency if it isthe first to come in to the Divison works to prevent
cartes from forming in the first place, because businesses have an increased risk they will
be targeted for prosecution as aresult of afellow cartel member reporting on their illega
activities, subjecting them to heavy crimina fines and incarceraion of their culpable
executives. Second, even if acartd does form, the benefits associated with the leniency
policy lead to destahilization of the cartel by creating a powerful incentive for a company
to report the cartel to antitrust authorities. Third, having amember of the cartel provide
evidence to authorities helps ensure that prosecutions of the cartel are likely to be more
successful than without such cooperation. Fourth, companies targeted for prosecution asa
result of aparticular grant of leniency not infrequently seek to negotiate a plea agreement
and seek to obtain more lenient treetment than otherwise by reporting on activity of an
unrdated cartd. Thus, the leniency program has something of a domino effect. One
leniency grant may ultimately have the effect of enabling the Divison to prosecute multiple
cartels.

The Divison'sleniency policy isavery important factor behind the Divison's

increased ability to crack cartelsin recent years, of course there are also other factors,



including the Divison’sincreasng use of search warrants and the increased assstance
provided by foreign antitrust authorities, including coordinated searches in multiple
jurisdictions. Weintend to continue to look for ways to improve the leniency program in
order to destabilize and prosecute more cartels on behdf of American businesses and
consumers. Notably, the Division's success with the leniency program has influenced
antitrust authorities around the world to adopt or strengthen their own leniency policies.
The European Union revised its leniency program last year to closely mirror our own,
making it easier for corporations who need a “package ded” to come forward and
cooperate.

In addition to leniency applications, the Divison discovers antitrugt violaions from
avariety of sources, including citizen complants made to the Divison's New Case Unit or
to aDivison field office, leads from foreign antitrust authorities, and news reports, leads
may aso come from a new entrant whom cartdl members have tried to recruit into an
ongoing antitrust conspiracy, a cusomer who has suspected price-fixing or bid-rigging, a
disgruntled cartel member, or even areddtive of acartel member or industry
insider.

While the increasing jail sentences and huge multi-million dollar fines that have
characterized internationa cartd prosecutions are vitaly important, the Antitrust Divison
does not limit its enforcement to those cases, we aso prosecute multiple cases that, while
seemingly small, are Sgnificant to the victims and to our overall efforts at deterrence. We

are determined to bring antitrust violators to justice; and we dso want the leve of our



enforcement activity, including the fines and sentences, to send a powerful and
unmistakable deterrent message to those in our country and around the world who would
victimize American consumers and the American marketplace. For that reason, | believe it
istime to consder whether it is appropriate to increase the penaties associated with

crimina antitrust violations. | look forward to working with this Committee on that issue.

Merger Enforcement

Another core eement of the Divison's enforcement misson is enforcing section 7
of the Clayton Act againgt mergers and acquisitions that may substantialy lessen
competition or tend to create amonopoly. Section 7 authorizes the Divison to file suit to
block anticompetitive mergers, and section 7A of the Clayton Act, known as the Hart-
Scott-Rodino Antitrust Improvements Act, requires parties to most mergers above a certain
dollar value threshold ($50 million) to file notification with the federa enforcement
agencies and observe a prescribed waiting period in order to give the agencies adequate
time to review the merger.

The merger wave of recent years has subsided from its dizzying heights of afew
yearsago. We received Hart-Scott-Rodino Act pre-merger filings for 1,187 transactions
inFiscal Year 2002, and have received filings for over 800 thusfar thisfiscd year,
compared to over 4,500 in each of the previous two fisca years. Part of that reduction is
due to the enactment of the Hart-Scott-Rodino Antitrust Improvements Act of 2000, which
ggnificantly raised the HSR filing thresholds. Even so, it is gpparent that merger activity is
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down.

Despite the dowdown, there are till many mergers that require careful review, and
we are working hard to ensure that those transactions are receiving appropriate levels of
scrutiny. Thusfar thisfisca year, the Antitrust Divison has opened 75 preliminary
investigations, issued second requests for additional information to the partiesin 16 of
those investigations, and chalenged 13 mergers. We have anumber of important merger
investigations ongoing, including investigations involving News Corp./DirectTV, First
Data/Concord and GE/Insrumentarium, among others. We will closdly examine those
transactions, and al mergers we review, for potential anticompetitive impacts on
consumers.

Since June 2001, the Divison has challenged 34 mergers it deemed anticompetitive,
and we have been successful in 31 of the 32 matters that have thus far reached a conclusion.
Nine of these maiters were resolved by consent decree, twelve through a“fix-it-first”
restructuring, seven were abandoned after the Divison indicated that it would file suit, and
three -- Generd Dynamics/Newport News, Hughes/Echogtar, and SGL Carbor/
Carbide/Graphite Group -- were abandoned after the Divison filed suit. The Divison was
unsuccessful in seeking to block the Sungard/Comdisco merger, a transaction the Division
asserted was likely subgtantialy to lessen competition in the market for shared “ hotsite’
disaster recovery sarvices. Two of the merger challenges remain in litigation.

The range of marketsinvolved in these merger chalenges includes airlines, airline

reservation systems, banking, defense contracting, dairy processing, fresh bread, corn wet



milling, molded doors and doorskins, industria rgpid prototyping systems, radio
broadcasting, satellite multichannd video programming distribution, electric power, reedy-
mix concrete, college textbooks, computer-based testing, computer processing center
“hotgte” disaster recovery services, and nuclear submarine construction.

Some of our recent and significant recent merger chalenges include:

. UPM Kymmene OYI/MACtac. The Divison sued and had a preiminary injunction
hearing last month in an effort to block a merger between Raflatac (a UPM
subsidiary) and MACtac, the second and third largest producers of pressure sensitive
labelstock in North America. Labelstock is the base materid for labelsused ina
variety of agpplications that American consumers encounter every day, including
shipping labds and supermarket scale labels. The Division concluded thet the
merger would facilitate coordination between the merged company and other North
American producers of bulk paper labelstock, and would substantialy reduce
competition in the production of bulk paper labelstock and result in higher prices
for bulk paper labelstock throughout the United States.

C Northrop Grumman/TRW. Northrop was one of only two U.S. companies that
design, develop, and produce the payload used in reconnaissance satdllites. TRW
was one of only afew companies with the ability to serve as a prime contractor on
U.S. government reconnaissance satdllite programs. Since Defense Department
contracts typically rely on the prime contractor to select sub-systems, Northrop's
acquigition of TRW —which enabled it to be both prime contractor and payload
provider for reconnaissance satdllites — resulted in a vertica combination that could
have substantialy lessened competition in the development and sde of
reconnai ssance satdlites systems used by the U.S. military, by giving Northrop the
ability and incentive to lessen competition by favoring its in-house payload to the
detriment or foreclosure of its payload competitors and by refusing to sdll, or
sling a disadvantageous terms, its payload to competing prime contractors. To
prevent this result, the Division chalenged the merger and entered into a consent
decree requiring Northrop to act in a non-discriminatory manner in (1) choosing a
payload for a satellite program where Northrop is acting as the prime contractor, and
(2) supplying its payload to prime contractors competing with Northrop for U.S.
satellite programs.  The consent decree, fashioned in consultation with the Defense
Department, aso gives the Secretary of the Air Force significant power to ensure
compliance with the consent decree, including the ability to ask the Department of
Justice to seek civil pendties of up to $10 million for each violaion of the decree.
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Hughes/Echostar. Hughes Electronics s DirecTV and Echostar’ s DISH Network
were the only two sgnificant direct broadcast satellite licenseesin the United

States. Their proposed merger would have created a monopoly in areas where cable
tdlevison isnot avallable, primarily rurd aress, thereby diminating competitive

choice for millions of households. It dso would have left tens of millions of other
households — for whom DirecTV, DISH Network, and the local cable company now
compete to provide multichannd video programming distribution service —with

only two competitive choices. After the Divison filed suit to block the merger as
anticomptitive, the parties abandoned the merger.

Dairy Farmers of America/Southern Belle. This 2002 merger between two dairy
processors was not subject to the Hart-Scott-Rodino premerger notification
requirements, because its dollar value fell below the statutory threshold for

reporting, and the Divison did not learn about it until after it had been completed.
DFA's acquisition diminated the only other independent bidder for school milk in

the area, resulting in amonopoly in 47 school districts in Kentucky and Tennessee,
and reduced the number of independent bidders from three to two in 54 other school
digrictsin those two dates. The Divison filed suit in April of this year to require
DFA to divest itsinterests in Southern Belle Dairy in order to restore competition
for milk pricesin those school didiricts. The enforcement action is pending.

General Dynamicg/Newport News. Genera Dynamics and Newport News were the
only two nuclear-capable shipyards and the only designers and producers of nuclear
submarines for the U.S. Navy. The two shipbuilders dso led opposing teamsto
develop the next generation propulsion system for use in submarines and surface
combatants, so-called eectric drive. Our gtaff worked in close consultation with the
Department of Defense, the only customer, in eval uating the proposed merger. Our
complaint aleged that the combination would creste a monopoly in nuclear
submarine design and congtruction, and would substantially lessen competition for
electric drive and surface combatants. After the parties terminated their merger
agreement, Newport News received a second bid from Northrop Grumman, which
did not raise Sgnificant competitive issues.

SuizalDean  Suiza and Dean were dominant firmsin severa geographic markets for
fluid milk processing and school milk markets. The parties agreed to divest eleven
dairiesto Nationa Dairy Holdings, L.P. (NDH), anewly formed partnership that is
50 percent owned by Dairy Farmers of Americalnc. (DFA), adairy farmer
cooperative. The parties aso agreed to modify Suiza's supply contract with DFA to
ensure that dairies owned by the merged firm in the areas affected by the
divestitures would be free to buy their milk from sources other than DFA.

11



C UnitedUSAinways. At the time of the transaction, United and USAirways were the
second and sixth largest U.S. airlines. The Divison concluded that USAirways was
United's most significant competitor on densely traveled, high-revenue routes
between their hubs, such as Philadelphia and Denver, aswell as for nonstop travel to
and from Washington D.C. and Bdtimore, and on many routes up and down the East
Coast. The acquigtion would have given United a monopoly or duopoly on nonstop
service on over 30 routes, where consumers spend over $1.6 billion annudly, and
would have subgtantidly limited the competition it faced on numerous other routes
representing over $4 billion in revenues. The parties abandoned the transaction after
the Divison indicated its intention to chalengeit.

C 3D Sysems/DTM. The Divison concluded that the acquisition asinitidly proposed
would have subgtantialy lessened competition in the U.S. industrid rapid
prototyping systems market, by reducing the number of competitorsin the U.S.
market from three to two and limiting the dynamic competition that has resulted in
lower pricesto customers and technological improvements to rapid prototyping
systems. Rapid prototyping is a process by which a machine transforms a computer
design into three-dimensiona objects, speeding the design process for everything
from cdlular phonesto medica equipment. The Divison filed suit to block the
transaction, and subsequently reached a settlement with 3D Systems Corporation
that allowed the company to go forward with its purchase of DTM Corporation,
provided that 3D and DTM agreed to license their rapid prototyping patentsto a
company that will competein the U.S. market. The settlement was designed to
permit new entry by requiring 3D and DTM to license their rapid prototyping-related
patents to afirm that will competein the U.S. market and that currently
manufactures rapid prototyping equipment.

We have aso been very active in cases related to our merger enforcement program,
filing severd cases againg “gun-jumping” and other violations of the Hart-Scott-Rodino
premerger natification and waiting period requirements. It isimportant that merging
parties grictly adhere to the requirements of the HSR Act and maintain their companies as
separate and independent firms during the HSR waiting period.

In acase wefiled againgt Gemstar and TV Guidein February of this year, we charged

Gemdtar with assuming premature control over TV Guide prior to its July 2000 acquisition,

12



inviolation of the HSR Act’s pre-merger waiting period requirements, as well as with
fixing prices and dlocating customersin violation of section 1 of the Sherman Act.
Starting in mid-1999, afull year before the merger, Gemstar and TV Guide had agreed to
stop competing for customers, decided together on prices and termsto be offered, and
jointly managed their interactive program guide business. Filed dong with our complaint
was a consent decree under which Gemstar agreed to pay arecord civil penalty of $5.67
million, and that aso gave customers that signed contracts with TV Guide during the
pre-merger period a chance to rescind those contracts.

We brought similar case in September 2001 against Computer Associates
Internationa, Inc. and Platinum Technology Internationd, Inc., charging that the parties had
agreed that Platinum would limit the price discounts and other termsiit offered its
customers during the premerger waiting period, and that Computer Associates had obtained
premature operationa control of Platinum, prematurely reducing competition between the
two companies. In April 2002, the Division entered into a consent decree with Computer
Asociaes requiring the payment of $638,000 in civil pendties and prohibiting Computer
Associates from agreeing on prices, approving or rejecting proposed customer contracts,

or exchanging prospective bid information with any future merger partner.

Civil Non-merger Enforcement

Civil non-merger cases are cases, other than crimina prosecutions, that are based on

anticompetitive conduct under the Sherman Act. We have been very activeinthisareaas
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wall.

The Divison’s best-known recent civil non-merger case is the Microsoft case.
After the court of apped s rendered its decison narrowing the basis of liability and vacating
the remedy, and ordering a new remedy hearing before a different district judge, we reached
a settlement with Microsoft, which the district court gpproved and entered with minor
revisons. The consent decree enjoins the conduct found to be unlawful from recurring and
takes proactive steps to restore lost competition. All states that joined in the Division's
enforcement action either joined in our settlement or have reached separate settlements
with Microsoft, except for Massachusetts, which is gppedling the district court’s decision
denying the vast mgjority of the additiona relief it and eight other States had sought. We
are not participating in that apped, but we have filed gppellate briefs supporting the
decision by the digtrict court to deny amotion by the Computer and Communications
Industry Association and the Software & Information Indusiry Association to intervenein
our case in order to appedl the court's approva of the settlement.

We are continuing to actively monitor Microsoft’s compliance with the decree. In
April, we prompted Microsoft to revise its terms for licensing to third parties certain
technology used by Microsoft server operating system products to interoperate with
Windows operating system products, to eiminate the non-disclosure agreement covering
the licensing terms and to make the licenses more accessble and functiond. Earlier this
month we filed a compliance report with the district court describing our recent

compliance enforcement activities, including a separate section written by Microsoft
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describing its compliance efforts. The Divison remains committed to enforcing complete
compliance with the consent decree.

Let me mention some other recent civil non-merger cases.

In January of this year, the Divison filed alawsuit aganst NT Media (New Times)
and Village Voice Media, charging them with unlawful market alocation in violation of
section 1 of the Sherman Act. New Times and Village Voice Media are the nation's two
leading publishers of dternative news weeklies, and had been head-to-head competitorsin
publishing aternative news weeklies in Cleveland and Los Angeles. In October 2002,
however, New Times agreed to shut down its Los Angeles news weekly, the New Times Los
Angdes if Village Voice Mediawould close its news weekly in Cleveland, the Clevedland
Free Times. Thus, the companies “swapped” markets, leaving New
Times with amonopoaly in Cleveland and Village Voice Mediawith amonopoly in
LosAngdes. The lawsuit was settled by consent decree, in which the parties agreed to
terminate their illegal market alocation agreement, allow affected advertisersin Los
Angeles and Cleveland to terminate their contracts, and divest the assets of the New Times
Los Angeles and the Cleveland Free Times to new entrants in those markets.

Last December, the Divison sued Mountain Hedlth Care, an independent physicians
organization in Asheville, North Caroling, charging thet it was restraining price and other
forms of competition anong physicians in Western North Carolina by adopting a uniform
fee schedule governing the prices of its participating physicians and negotiating with hedth

plans on their behdf, resulting in higher rates charged to hedth plans, and ultimately higher
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health costs for ultimate consumers. The case was settled with a consent decree requiring
Mountain Hedlth to cease operations and dissolve.

Last summer, the Divison sued The MathWorks Inc. and Wind River Systems Inc. to
gop them from illegdly alocating the markets for software used to design dynamic
control systems. Dynamic control system design software enables engineers to develop
the computerized control systems of sophisticated devices, such as anti-lock braking
systems for automobiles, guidance and navigation control systems for unmanned
gpacecraft, and flight control systemsfor aircraft. High-technology products like these
work behind the scenes to help build some of the most sophisticated products in our
economy. We concluded that the “licensing” arrangement between the parties operated
primarily to force the exit of the Wind River product from the market and to prevent it
from re-emerging in the hands of some other party. The parties settled the case with a
consent decree requiring The MathWorks to divest Wind River's design control software
assets.

We dso have cases currently in litigation. In our case againgt Visaand MasterCard,
we are defending againgt an gpped chalenging the digtrict court’ s finding of partid liability
—the didtrict court found againg the Divison on its chalenge to the dua governance
Sructure, permitting member banks to smultaneoudy participate in management of both
networks, but found for the Division on its chalenge to the practice of prohibiting
members from issuing competing cards. In the case against Dentsply International for

unlawfully maintaining its monopoly in the market for artificid teeth, we completed trid in
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May 2002, and post-trid briefing and argument last September, and are now awaiting the

court’s ruling.

| nter national and Policy I nitiatives

| nternational

Increased economic globdization is continuing to creete new chalenges for
antitrust enforcement. With corporations and corporate aliances stretching across the
world, and with nearly 100 nationa and regiond antitrust regimes now operaing in the
internationa arena, seeking convergence in procedure and substance where possible —
without compromising sound enforcement principles — helps minimize the cog,
complexity, and sheer uncertainty of enforcement and compliance that could otherwise
become amgor hindrance to procompetitive business activity and economic growth.
Accordingly, we have continued working with antitrust enforcers abroad to forge effective
cooperative relationships based on our core beliefs in competition.

A specid focus has been the European Union, which stands as the most important
antitrust enforcer outside our borders. Despite our different legd traditions and cultures,
and despite subgtantid differencesin the language of our governing laws, the U.S. and EU
enforcement agencies have been able to develop largely consistent competition policies,
built on sound economic foundations directed at the god of promoting consumer welfare
through compstition rather than on protecting firms from efficiency-enhancing mergers

and other arrangements that may increase competitive pressures. The past two years have
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been among the most productive ever in our relationship, as aresult of increased contact
between senior antitrust officids on both sdes of the Atlantic, aswell as arenvigorated
U.S.-EU merger working group. The working group has analyzed important merger topics
such as efficiencies and our differing policies towards conglomerate mergers. It hasaso
developed a set of merger review “best practices’ that the Divison, the FTC, and the EC
published last October.

In addition to our bilatera efforts with the EU, Canada, Japan, and others, we are
aso pursuing multilatera efforts to promote cooperation and convergence around sound
antitrust principles, through the International Competition Network. The ICN, which we
and the FTC helped take the lead in launching less than two years ago, has emerged as a
globa network of antitrust authorities from more than 70 developed and developing
countries on sSix continents, representing nearly 90 percent of the world's Gross Domestic
Product. Itsvirtua network structure, and its organization around diverse working groups
that consult frequently and informaly throughout the yeear, have enabled the ICN to produce
meaningful results very quickly.

At an ICN conference last month in Merida, Mexico, we adopted guiding principles
and recommended practices for merger notification and review procedures that had been
prepared by the ICN Merger Review Working Group; the recommended practices are
non-binding, and governments will implement them voluntarily, as appropriate. We dso
discussed efforts to assist new antitrust agencies in developing economies, as described in

areport by the ICN Capacity Building and Competition Policy Implementation Working
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Group. And the Competition Advocacy Working Group led discussions on how
competition advocacy efforts can promote procompetitive outcomes across other areas of
government. The ICN aso established a new working group on the role of competition
enforcement in regulated sectors, and it agreed to explore the potentia for work on the
topic of cartd enforcement.

Through these and other internationa efforts, the Antitrust Divison is committed to
promoting convergence around sound antitrust principlesin order to strengthen
enforcement while minimizing unnecessary burdens on corporations doing business around
the world.

Policy

The Divison has aso been undertaking a number of policy initiativesto revitdize
our economic and lega approaches in saverd areas of enforcement policy, including
intellectual property, remedies, coordinated effects in merger enforcement, and health
care.

Our intellectua property hearings are a response to the increasing frequency with
which intellectua property issues have arisen in our merger and civil conduct investigations
and enforcement actions in recent years. While intellectua property and antitrust law share
the common purpose of promoting dynamic competition and thereby enhancing consumer
welfare, issues at the intersection of intellectua property and antitrust can be murky. More
than ever before, the creation and dissemination of intellectua property isamgor engine

driving economic growth. Consequently, as antitrust law addresses the competitive
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implications of conduct involving intellectud property, and asintellectua property law
addresses the nature and scope of intellectual property rights, care must be taken to
maintain proper incentives for the innovation and crestivity on which our nationa economy
depends. Our joint hearings with the FTC on this subject, which took place from February
to October of last year, drew from a broad cross-section of business leaders, legal
practitioners, economists, and academic experts with extensve experience in these aress.
We expect to publish areport by the end of this year, which we hope will provide helpful
ingghts into the effects of competition and patent law and policy on innovation and other
aspects of consumer welfare.

Our remedies palicy initiative is aresponse to the basic fact that we not only need to
win the battle, we need to win thewar. That is, it does not help consumers to enforce
againg an illega merger or other agreement if, a the end of the day, the relief reached
does not fully and adequately protect competition. The Divison has been reviewing this
important component of antitrust enforcement, examining our guiding principles and the
lega and economic basis for impogtion of particular remedies, aswell as adminidrative
ISsuUes, to better ensure that our remedies protect and preserve the competitive interests
that gave rise to our enforcement action.

Another recent policy initiative is our reinvigoration of coordinated effects analyss
in merger review. In recent years, theories of unilateral effects, focusing on the potentia
for the merged firm to exercise market power on its own, have predominated in our merger

chdlenges. We are committed to considering coordinated effects theories, which focus on
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the potentia for the merged firm to exercise market power in coordination with other
firmsinthe market. A team of Divison lawyers and economists undertook a months-long
re-examination of coordinated effects andysis, and the results of their efforts will be used
throughout the Divison in gppropriate Stuations.

Our joint hearings with the FTC on hedth care competition law and policy reflect
the continuing strong interest of antitrust enforcers and the public in the variety of complex
issuesin thisarea. Since the hearings began in February of this year, there have been 22
days of hearings on awide range of important topics, including defining hospital markets
properly for analyss, the role of speciaty hospitas, the significance of hospitals non-
profit status, vertica arrangements, entry barriers and monopoly and monopsony power in
hedlth insurance, physician callective bargaining, the sate action and Noerr-Pennington
doctrines, and enforcement agency guidance. Future sessonswill cover such topics as
defining physician markets properly, physician information sharing, group purchasing
organizations, crimina and civil remedies, and internationa perspectives. The hearings are
generating vauable input from relevant medica, insurance, legd, academic, and
government groups on these important topics, enhancing understanding in these areas. We
expect the hearings to continue until October, and anticipate publishing a public report on

the hearings sometime in the spring of 2004.

Conclusion

Mr. Chairman, the men and women of the Antitrust Division gpproach our critical
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mission to enforce the U.S. antitrust laws with the utmost seriousness. We are committed
to continuing the excdlent work that has aways been done by the Divison, while
positioning ourselves to meet the challenges of the future. Given the important role of
competition in our nation’s economy, the Antitrust Divison must be a vigorous,
formidable, and effective enforcer of our antitrust laws.

Thank you. | would be happy to answer any questions.
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