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Chairman Smith and Members of the Subcommittee. My nameis Dan Halyburton. | am
the Senior Vice Presdent and Genera Manager for Group Operations for Susquehanna Radio
Corp., which owns 32 broadcast radio stations.

| appreciate the opportunity to appear before you today on behdf of the National
Association of Broadcasters to discuss a matter of importance to the radio industry and to the
many members of the public who want to hear their favorite radio station over the Internet on
their home or office computers but who have been frustrated by what has become, through
variousjudicid and adminidrative actions, a burdensome and unworkable law.

In 1998, Congress enacted section 405 of the Digita Millennium Copyright Act with the
god of fostering the growth of Internet streaming while presarving the longstanding, mutually
beneficid relationship between the radio and recording industries. The Internet offered an
opportunity for al types of radio sations throughout the country, small and large, urban and
rurd, to reach their audiences in a new, more convenient and more cregtive way, coupled with
information, graphics, and other material that can be placed on aweb site.

Unfortunately, that god has been thwarted. A medium that was once thought to have a
bright future to enhance the ability of radio stationsto serve the public isvastly underused. As
you may have noticed, relatively few radio stations now stream their programming on the
Internet. In 2000, more than 1,700 radio stations were streaming their programming and nearly
100 additional stations were expected to commence streaming each month. By the end of 2002,
however, well over 1,000 stations had stopped streaming and those stations that now come
online ovewhdmingly are dl tak sations.

There are anumber of reasonsfor this, but the biggest part of the problem lies with the
rules governing sound recordings. Specificdly:

The fee set by the copyright royalty arbitration pand and the Librarian of Congressin
2002 was much too high, and far exceeds a reasonable or even a hypothetica
competitive fair market rate. Asan example, if the Internet listenership of one of our
most popular stations ever matched its over-the-air listenership, the sound recording
feeswould be 15 millions dollarsayear. Even a today’s lisenership levels, our
dations pay 5 to 6 times as much for sound recording roydties thanwe pay to the
musical wor ks copyright ownersfor the right to make the same I nter net
performances of all of the musical works embodied in the sound recor dings.
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The applicable statutory performance license is subject to a host of conditionsthat are
inconsistent with the way radio stations program their stations. Radio dations are
faced with the untenable choice of making fundamenta changesto their

programming, not sreaming, or incurring the risk of having to defend uncertain and
hugely expengve and complex copyright infringement litigation.

The law governing the making of copiesthat are used soldy to facilitate permitted
transmissions unreasonably requires the payment of gill additiond fees and is subject
to conditions crafted in the earlier days of radio that fail to accommodate modern
technologica practices and redlities.

The Copyright Office has raised the specter of onerous and unnecessary record
keeping and reporting requirements in the near future. Many radio stations,
particularly smaler gations, amply will not be able to comply using their existing
systems and business practices. The threat of these requirements keeps many from
even consdering streaming.

Mr. Chairman, | know you are concerned about the failure of this new opportunity for
radio to serve the public to develop. Y ou have aready moved to address the problems
associated with the CARP (arbitration panel) procedure that the DMCA put in place to et fees,
and we greetly appreciate your leadership and efforts. We strongly support HR1417 and hope
that the Senate will passit promptly and that it will become law.

Unfortunately, the CARP procedure is ardaively smdl part of the difficulties current
law and regulations pose for streaming radio stations. There are mgjor subgtantive problems
with rights afforded to the copyright owners of sound recordings in sections 114 and 112 of the
Copyright Act. These must be addressed if Internet streaming of radio sationsisto fulfill its
promise.

| would firgt like to provide some history of the sound recording performance right, to
review how we got here. Then | will describe the current State of radio stations smultaneoudy
greaming their over the air sgnds on the Internet (smulcast sreaming). Findly, and most
importantly, | will offer specific suggestionsto fix the problems that are preventing smulcast
Streaming from happening.

l. How We Got Here—The History of the Sound Recor ding Perfor mance Right

Until 1995 there was no performance right in sound recordings. Insteed, radio stations
paid well over a hundred million dollars annudly to music composers and publishers while the
producers and performers of sound recordings made billions of dollars from the sales of records
promoted by radio airplay.

In 1995, Congress firgt created a carefully and narrowly circumscribed performance right
in digitd audio transmissions to address the specific concerns of record companies that certain
interactive and multi-channel, genre-specific subscription performances would displace record
sdes. In 1998, in response to issues concerning the status of Internet-only webcasts, the right



was expanded to include certain non-subscription transmissions. In our view these rights were
never intended to apply to radio broadcasters.

Congress has, for decades, recognized the symbiotic relationship between the recording
and radio indudtries, firgt refusing to grant a public performance right in sound recordings, and
then granting it narrowly only in response to a specific threat. Even then, Congress provided
that nonsubscription broadcast transmissions would remain free from any sound recording
performance obligation. Although broadcasters believe that Congress intended this exemption to
include the Internet streaming of radio broadcasts, the Copyright Office and the Courts ruled
otherwise.

Itisnot at al clear why radio stations should be required to pay record companies for the
right to stream their radio broadcasts over the Internet. After dl, the recording industry has for
decades tried, using every device imaginable and spending millions upon millions of dollars
annually, to encourage broadcasters to play their records in these very same broadcasts. Why?
Simply because radio play is, far and away, the most important vehicle for exposing to the public
the products of the record industry. Consumers buy what they hear, and what DJs they trust
play. Arbitron studies have proven as much—fully two thirds of those polled said they turn to
radio fird to learn about new music.! A radio broadcast has the same extraordinary promotional
va ue to the record companies whether it is heard over the air or over the Internet. In atruly free,
competitive market, the net balance of payments would flow from record companies to radio
dations, not vice-versa, just as free copies of their recordings il flow every day from the
record companies to radio stations.

A. Pre-1995

Throughout the history of the debate over sound recording copyrights, Congress has
consstently recognized that record companies regp huge promotiond benefits from the exposure
given their recordings by radio stations and that placing burdensome restrictions on
performances could ater that relationship to the detriment of both industries. For that reason, in
the 1920s and for five decades following, Congress regularly considered proposals to grant
copyright rights in sound recordings but repeatedly rejected such proposas.

When Congress did first afford limited copyright protection to sound recordingsin 1971,
it prohibited only unauthorized reproduction and distribution of records but did not cregte a
sound recording performance right. The purpose of such protection was to address the potential
threat such reproductions posed to the industry’ s core business: the sale of records. During the
comprehensive revison of the Copyright Act in 1976, Congress again consdered, and regjected,
granting a sound recording performance right. As certain senators on the Judiciary Committee
recognized in thair (prevailing) minority views:

For years, record companies have gratuitously provided recordsto
gationsin hope of securing exposure by repested play over the air.
The financid success of recording companies and artists who
contract with these companiesis directly related to the volume of

! See, e.g., Internet 9: The Mediaand Entertainment World of Online Consumers, Special Radio Industry
Edition, available at http://www.arbitron.com/downl oads/I9NAB.pdf (viewed June 8, 2004).
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record sales, which, in turn, depends in great measure upon the
promotion efforts of broadcasters.?

Congress continued to refuse to provide any sound recording performance right for
another twenty years. During that time, the record industry thrived, duein large measure to the
promotiona vaue of radio performances of their records.

B. 1995

It was not until the Digital Performance Rights in Sound Recordings Act of 1995 (the
“DPRA”)—enacted less than ten years ago—that even alimited performance right in sound
recordings was granted. Even then, the right was limited to certain subscription and interactive
digital transmissions that threatened to displace the sdle of recordings.

In granting this limited public performance right in sound recordings, Congress sated it:
“should do nothing to change or jeopardize the mutudly beneficid economic relaionship
between the recording and traditiona broadcasting industries.™ As explained in the Senate
Report accompanying the DPRA, “The underlying rationae for crestion of thislimited right is
grounded in the way the market for prerecorded music has developed, and the potentia impact
on that market posed by subscription and interactive services — but not by broadcasting and
related transmissons.™

Conggtent with Congress s intent, the DPRA expressdy exempted from sound recording
performance right liability non-subscription, non-interactive transmissons, including “non-
subscription broadcast transmission[s]”—transmissions made by FCC licensed radio
broadcasters.® Congress made clear that the purpose of this broadcast exemption was to preserve
the higtorical, mutually beneficid relationship between record companies and radio sations:

The Committes, in reviewing the record before it and the goals of
this legidation, recognizes that the sale of many sound recordings
and careers of many performers have benefited considerably from
arplay and other promotional activities provided by both
noncommercia and advertiser-supported, free over-the-air
broadcasting. The Committee dso recognizesthat the radio
industry has grown and prospered with the availability and use of
prerecorded music. Thislegidation should do nothing to change

2 S. Rep. No. 93-983, at 225-26 (1974) (minority views of Messrs. Eastland, Ervin, Burdick, Hruska,
Thurmond, and Gurney).

8 S. Rep. No. 104-128, at 15 (“1995 Senate Report”); accord, id. at 13 (Congress sought to ensure that
extensions of copyright protection in favor of the recording industry did not “upset[] the long-standing business
relationships among record producers and performers, music composers and publishers and broadcasters that have
served al of these industries well for decades.”).

4 Id. at 17.

5 17 U.S.C. 8114(d)(1)(A). All statutory citations are to the Copyright Act, Title 17 of the United States
Code, unless otherwise noted.



or jeopardize the mutudly beneficid economic relationship
between the recording and traditiona broadcasting industries.®

The Senate Report confirmed that “[i]t is the Committee s intent to provide copyright
holders of sound recordings with the ability to control the digtribution of their product by digita
transmissons, without hampering the arrival of new technologies, and without imposing new
and unreasonable burdens on radio and television broadcasters, which often promote, and appear
to pose no threst to, the distribution of sound recordings.””

In explaining its refusd to impose new burdens on FCC-licensed terrestrid radio
broadcasters, Congressidentified numerous festures of radio programming that place such
programming beyond the concerns that animated the creation of the limited public performance
right in sound recordings. Specificdly, radio programs (1) are available without subscription;
(2) do not rely upon interactive delivery; (3) provide amix of entertainment and non-
entertainment programming and other public interest activitiesto loca communities to fulfill
FCC licenaing conditions®; (4) promote, rather than replace, record sales; and (5) do not
condtitute “multichannd offerings of various music formats™ Each of these features—i.e.,
nonsubscription, non-interactive, mixed programming content and public interest content,
promotion of record saes, and single-channdl — aso characterizes the web stream of a broadcast
sgnd.

C. 1998

Just three years after enactment of the DPRA, the record industry voiced dissatisfaction
with the scope of the new performance right, contending that such right should encompass
certain categories of nonsubscription music services. At the sametime, the Digitd Media
Association (“DiIMA”), anewly formed association of Internet-only “webcasters,” approached
Congress seeking clarification of the status of such webcasters with respect to sound recording
performances on the Internet. DIMA and RIAA, neither of which represented the interests of
FCC-licensed broadcasters, negotiated amendments to the DPRA, that were put into the House
verson of the Digitd Millennium Copyright Act of 1998 (“DMCA) literdly on the eve of

6 1995 Senate Report, at 15.

7 Id.
8 Radio broadcast stations are subject to numerous “ public interest” requirementsin order to obtain and
maintain their FCC licenses — requirements that do not apply to Internet-only webcasters. See 47 U.S.C. 88 307,
309-10 (1998). These requirements apply to the content of licensed stations' broadcasts and to their operations and
record-keeping procedures. See, e.g., 47 C.F.R. § 73.3526(€)(12) (requiring aquarterly report listing the station’s
programs providing significant treatment of community issues); 47 U.S.C. § 315(a) (requiring a station to offer equal
opportunity to all candidates for a public office to present views, if station afforded an opportunity to one such
candidate); 47 C.F.R. § 73.1212 (requiring identification of program sponsors);id. § 73.1216 (providing disclosure
reguirements for contests conducted by a station); id. § 73.3526 (requiring maintenance of afile available for public
inspection); id. 8 1211 (regulating stations’ broadcast of lottery information and advertisements).

9 1995 Senate Report, at 15.



passage, and that were enacted without any hearing or debate.* For their part, broadcasters were
assured by both parties and others that none of the DMCA would affect the exempt status they
enjoyed under the DPRA.

The RIAA/DIMA ded removed certain exemptions that had previoudy been available
under the DPRA, including the exemption for “a[digital] nonsubscription transmisson other
than aretransmisson” and expanded the types of transmissions that would be digible for a
datutory license to include at least some of the previoudy exempt nonsubscription, non-
interactive tranamissons.**

The rlevant DMCA amendments were inspired by and directed to “aremarkable
proliferation of music services offering digitd transmissions of sound recordings to the public,”
primarily viathe Internet.2 “In particular,” the House Manager reported, “ services commonly
known as ‘webcasters have begun offering the public multiple highly-themed genre channd's of
sound recordings on a nonsubscription basis.”* Asused in the legidative higory, the term
“webcaster” referred, not to radio stations streaming their AM/FM over-the-air broadcast
programming, but to “services’ originating on the Internet* and offering “a diverse range of
programming,” often “customized” to an individua user’s preferences.

The DMCA, however, did nothing to disturb the DPRA’ s exemption for
“nhonsubscription broadcast transmissons’ or the definitions that accompanied the exemption.
Indeed, AM/FM streaming is a conspicuoudy poor fit with the “webcasting” services described
in the DMCA legiddive higory —and AM/FM streaming presents none of the “webcasting’-
related concerns that motivated passage of the DMCA.

10 See, e.g., Jane C. Ginsburg, Copyright Legislation for the “ Digital Millennium”, 137 Colum.-VLA JL. &
Arts 137, 166-68 (1999) (noting that the Section 114 amendments regarding digital performance right in sound
recordingswere a*“last minute” addition to the DM CA resulting from “negotiations between copyright owners and
digital transmission services’); Bob Kohn, A Primer on the Law of Webcasting and Digital Music Delivery, 20 Ent.
L. Rep. 4 (Sept. 1998) (describing the version of the amendmentsto Section 114(d) passed by the House, as being
“negotiated” and “drafted” by DiIMA and RIAA, at the suggestion of the Register of Copyrights, “days, and perhaps
hours” prior to passage).

u See, 9., 17 U.SC. § 114(d)(2) (1998).

12 Saff of House Comm. on the Judiciary, 105th Cong., Section-by-Section Analysis of H.R. 2281 as passed by
the United States House of Representatives on August 4, 1998, at 50 (Comm. Print 1998) (hereinafter, “ 1998 House
Manager’ s Report”).

1 Id.

14 Seee.g., id.at 51 (discussing low barrier to entry for Internet-based webcast services, which “can be started
by an individual with one computer in hisor her home”).

15 Seeid. at 50 (“Many webcasters al so offer certain types of programming, such as archived and continuous
programming, that permit listeners to hear the same recordings repeatedly and anytime the listener chooses.”); id.
(“Most significantly, the Internet enables amusic service to interact with itslisteners so that listeners have the ability
to hear their favorite music whenever they wish, select certain sound recordings or programs, skip to the recordings
of their choice, and to create personalized channels that are customized to their specific tastes.”).
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Moreover, as | will discussin greater detail below, the RIAA/DIMA dedl that was
enacted in the DM CA imposed new conditions on the statutory license for non-subscription
services that were incons stent with the way radio sations are traditionaly programmed. Thus,
DiMA and RIAA agreed to waive the conditions for third party webcasters that retransmitted a
radio broadcast. However, the waivers did not apply to broadcasters transmitting their own
programming. In other words, once the sound recording right was construed to apply to radio
broadcagters, those broadcasters were placed at a significant disadvantage compared to third
party retransmitters of radio broadcasts.

Broadcasters believed, and still believe, that Congress intended radio broadcasters
streaming their own programming to be exempt under the DMCA, and broadcasters vigoroudy,
but unsuccessfully, pressed that position before the Copyright Office in arulemaking® and on
apped infederd court in Bonneville International Corp. v. Peters.”

Broadcagters fill believe that the Bonneville decision was wrongly decided and that the
last thing Congress intended was to pass alaw that required record companies and radio stations
to haggle over what can be played, how often, who should pay whom what, and the records
broadcasters must keep of what they play. Yet that is precisely the deeply-flawed system we are
today confronting. That system must be repaired, even arting from the premise that some
portion of radio broadcast streaming should be subject to the sound recording performance right.

. The Unfulfilled Promise of Smulcasting Radio Over The Inter net

In April, 2000 the radio industry believed that smulcast streaming was not subject to the
sound recording performance right, and therefore was not subject to the fees and conditions
imposed by the statutory license contained in Sections 112 and 114 of the Copyright Act. By
industry estimates, there were more than 1,700 U.S. radio stations streaming their programming
viathe Internet.®* Nearly one hundred (100) radio stations were expected to begin broadcasting
over the Internet each month.*

These bright expectations have not materidized. By the end of 2002, well over 1,000
U.S. radio gtations had stopped streaming their signa on the air due to copyright issues® The
dations to come on line since that time are overwhelmingly news/talk/sports stations that are not
hamstrung by the sound recording statutory license. In Texas, for example, only 130 of the more
than 900 licensed radio stations Smulcast their streams, and more than half of those are news,

16 Copyright Office, Public Performance of Sound Recordings. Definition of a Service, Final Rule, 65
Fed.Reg. 77292 (Dec. 11, 2000).

7 347 F.3d 485 (3d Cir. 2003).

18 See BRS Medialnc., “Web Radio Stats,” www.brsradio.com/iradio/ analysis.html (viewed April 16, 2000).
19 See BRSMedialnc., “BRS Media' s Web-Radio Report[s] Strongest Growth Segment of Webcasting is

Radio,” www.brsmedia.fm/press000410.html (viewed April 16, 2000).

0 See “BRS Media s Web-Radio reports a steep decline in the number of stations webcasting,”
http://www.brsmedia.fm/press020912.html (viewed June 8, 2004).
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talk, or sports formats, according to radio-locator.com. In Wisconsin the numbers are even more
disgppointing. Only 41 of the approximately 337 radio stations reportedly stream their signas.
Only nine of those are music-intensive commercid stations, the rest are ether public radio

(which operates under a separate, confidential fee structure) or talk.

The nation’s largest radio group, Clear Channel, for example, owns more than 1,000
radio stations, but only 180 of them are smulcast streaming today, and most of those are
news/talk stations rather than music gations. After the CARP sound recording fee rates were
announced, Clear Channd shut down most of its streaming, and has only dowly brought back a
few gations over the past few years, focusing on news or talk stations that do not run up large
licensefees. The only music sations Clear Channd currently stresms arein its smaler markets,
where listenership will not be so large that the license feeswill et up the Station’s entire
marketing budget. Our colleagues at Emmis Communications have taken a smilar approach.
Emmis currently streams four out of its five (80%) of its newsltalk stations, but only eighteen
percent (4 out of 22) of itsmugc Sations. At Entercom, they have given up on streaming
atogether for their 100 radio stations, hdting al streaming almost two years ago, in the face of
the substantia fee burdens and the additiona requirements of the statutory license.

Smadller group owned radio is faring even more poorly. Between the fees, the need to
change business practices that | will discuss, and the threatened reporting burden, very, very few
smaller group owned music sations are streaming.

At Susguehanna, we are iill trying to make ago of it, Sreaming the programming of
every dation we operate. We were one of the very first broadcasters to smulcast our over the air
broadcasts. Way back in 1995 — alifetime ago, in Internet time — our Dallas news/tak station
became one of the firdt radio stations streamed by allittle unknown ouitfit caled AudioNet, which
became Broadcast.com, and ultimately Y ahoo! Broadcast.

Despite our long involvement with smulcast streaming and our successful broadcast
business, we have il not found aviable busness mode for smulcast sreaming. Susquehanna
has never made adime on streaming; in fact our sations congistently lose money on streaming.
The sound recording performance fees are Smply too high—right now, license feesare by far
the single largest expense of our streaming budget, and the vast mgjority of those license fees are
for the sound recording right. In fact, we aretoday paying between 5 and 6 times mor e for
the sound recording rights than we pay to the musical works copyright ownersfor the right
to make the same I nter net performances of all of the musical worksembodied in the sound
recordings. Moreover, the musical workslicenses are broader and do not contain the
limitations and conditionsincluded in the sound recor ding statutory license.

We, like most broadcasters, stream in order to provide our locd listeners with an
dternative means of hearing our station. There are places radio waves do not easily reach,
particularly insde of buildings. Studies consistently show that about as many people listen to
the handful of stationswithin their locd ligtening areq, as those who listen to dl other Sations
(U.S. and worldwide) combined.

a See, e.g,, Internet 9: The Mediaand Entertainment World of Online Consumers, Special Radio Industry
Edition, available at http://www.arbitron.com/downl oads/I9NAB.pdf (viewed June 8, 2004).
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Streaming isavery smdl, ancillary part of any broadcaster’ s business. Audiences for
gmulcasts are universally asmdll fraction of a station’s over-the-air audience.

In addition, the content of a broadcast smulcast is driven by loca and over-the-air needs,
not by congderations relevant to the development of aviable Internet business?> Programming
is selected to compete in the local, over-the-air market, not an Internet market characterized by
webcasters with tens, or hundreds, of genre-specific channds. A single radio station on the
Internet Smply cannot, and does nat, try to compete with the likes of AOL’s Radio@Network,
Yahoo!’s LAUNCHcag, Live365, or Virgin Radio. The audience, and the business modd, are
dramétically different.

Even when streamed over the Internet, loca radio broadcast transmissions serve the
needs and interests of the local community in which the broadcaster has been licensed by the
FCC. The programming includes, inter alia, (1) localy produced public service announcements
to benefit the local community?; (2) loca news, sports and weather; and (3) station
announcements encouraging community members to vote in upcoming eections?

Broadcagters are proud of their record of local service. Attachment A to this Statement
gives just afew examples of outstanding loca service, severd of which were honored by NAB
on June 14th. They include work to combat domestic abuse, extraordinary efforts during
Hurricane Isabel, and work with studentsin remote parts of Alaska. The Attachment also
describes loca broadcasters work with the Amber Alert system that works to recover abducted
children. To date, loca broadcasters have helped recover 134 abducted children. Just this past
May, residents of Hallam, Nebraska credited radio stations KSLI, KTGL, KZK X, KIBZ, and
KLMY with saving their lives by joining aloca televison sation in providing severd hours of
uninterrupted coverage of severe tornados and storms that devastated the town. Residents were
able to evacuate to safe areas because of the extensive coverage of the storms provided by
broadcasters.

= Thus, whether disseminated solely over the air or simultaneously streamed over the Internet, local radio

broadcast programming serves the needs and interests of the local community in which the broadcaster has been
licensed by the FCC. The programming includes, for example, (1) locally produced public service announcements

to benefit the local community (Digital Performance Right in Sound Recordings Act of 1995: Hearingson H.R.
1506 Before the House Comm. on the Judiciary, 95th Cong. 1, at 118 (1995) (hereinafter “ 1995 House Hearings’)
(Executive Summary of Broadcasting Features— independent study submitted by NAB)); (2) local news, sports and
weather; and (3) station announcements encouraging community members to votein upcoming elections. 1d.

=B 1995 House Hearings, at 118 (Executive Summary of Broadcasting Features — independent study submitted
by NAB).

2 Id.



[11.  Specific Changesin the Law that Are Needed To Foster Simulcast Streaming

The root cause of the problems with smulcast streaming today is easy to explain. The
rules were developed by the record companies and Internet-only webcasters to meet
programming and business modedl s that differs dramaticaly from those of radio. A single set of
sound recording fees have been set for radio smulcasts and for multi-channdl Internet-only
webcasters on the basis of afalse premise that the two compete in the same market. In fact,
radio smulcasting has unique needs that must be accommodated in the law, if the public isto
have accessto this service,

The radio industry’ s concerns relate to four distinct sets of issues—(i) the sound
recording performance fee for Internet streaming, including the amount of the fee, the fact that it
isimposed on broadcasters for listeners who are within the broadcaster’ slocal service area, and
the standard by which that fee is determined, (i) the conditions under which the necessary
datutory licenses are available, (iii) the law governing the making of copies used soldy to
facilitate lawful performances, and (iv) the threat of impossible and unnecessary reporting and
record keeping requirements.

A. Simulcast Streaming to Listenerswithin a Station’sLocal Service Area
Should Be Exempt.

Congress should make clear that Internet streaming of a radio broadcast to members of a
radio station’sloca over-the-air audience, is not subject to the sound recording performance
right, just as the over-the-air performanceisnot. Internet transmissions to those local audiences
are indigtinguishable from over-the-air performances. As discussed above, they are provided as
asarviceto the public that is ancillary to the over-the-air transmission, to facilitate access.
Transmissions to these loca audiences provide the same public service benefits to the
community as over the ar transmissons.

Further, Internet transmissonsto aradio sation’slocad audience provide the same
promotional benefits to the record companies as the station’ s over-the-air broadcasts. Asthe
arbitration Panel concluded, “[t]o the extent that internet Smulcasting of over-the-air broadcasts
reaches the same locd audience with the same songs and the same DJ support, there is no record
basis to conclude that the promotiond impact isany less”> RIAA’s own CARP witness agreed
that “[p]er capita per listener minute, the promotiona benefit to Sony of someone listening to a
radio sgna over-the-air and someone in the same geographica arealistening to the same signd
over their computer is going to be very smilar.”z

The Copyright Act recognizes that transmissions within aradio sation’slocd service
areaare Ypecid, and specificaly exempts from the sound recording performance right

5 Final Report of the Copyright Arbitration Royalty Panel in Docket No. 2000-9 CARPDTRA 1 & 2
(February 20, 2002) (hereinafter “ Panel Report”) at 75.

% Transcript of CARP Proceedings at 12861-62 (M cDermott).
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retransmissions of radio broadcasts that remain within a 150-mile radius of the transmitter.”
This exemption is not available if the broadcast is “willfully or repestedly retransmitted more
than aradius of 150 miles”> The Copyright Office has hdd that this exemption does not apply
to Internet retransmissions, as Internet tranamissions are not o limited.

Of course, in 1995, when this exemption was enacted, Congress was not focused on the
fact that Internet retransmissions could not be limited to 150 miles. Thereisno reason to limit
this exemption to retransmission services that prevent retransmissions beyond the sation’s loca
sarvice area. Transmissions beyond 150 miles can be subject to the right and charged a fee.
Transmissonsto local listeners should not be, regardless of the fact that other listeners may be
outsdetheloca service area

B. The Sound Recording Performance Fee, and the Standard By Which it Is
Set, Should Be Reformed.

The DMCA negotiations aso produced a profound change in the standard by which the
sound recording performance feeis set. In 1995, after afully inclusive process, Congress
determined that the fee should be based on a consderation of four policy factorsthat previoudy
governed rate setting set forth in section 801(b) of the Copyright Act. These factorsinclude
affording the copyright owner afair return and the user afair income, recognizing the
contribution of both the copyright owner and the service, including the contribution in opening
new media for communication, and minimizing the disruptive impact on the sructure of the
indudtries involved and on generdly prevailing industry practices.

The DMCA negotiations gave rise to a new standard—"the rates and terms that would
have been negatiated in the marketplace between awilling buyer and awilling sdler,”» a
standard that has given rise to a presumption in favor of agreements negotiated by the cartel of
record companies, acting under the antitrust exemption contained in the Copyright Act** The
gtandard, and the RIAA’ s use of that standard, led to an unreasonably high fee in the CARP that
set sound recording fees.

1 The“Willing Buyer/Willing Sdller” Standard Isa Recipefor Abuse.

In the 1998-2002 proceeding, RIAA redied on 26 agreements its “ Negotiating
Committee’ had reached with webcasters that had specific needs and awillingnessto pay afee
far above the fee that would prevail in acompetitive free market. Asthe arbitration pand found:

[b]efore negotiating its first agreement, RIAA developed a sirategy
to negotiate dedls for the purpose of establishing a high benchmark
for later use as precedent, in the event a CARP proceeding were

N

! § 114(d)(1)(B).
¢ § 114(d)(1)(B)(0).
? § 114(f)(2)(B).

N

N}

w

0 § 114(e)(1).
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necessary. The RIAA Negotiating Committee reached a
determination as to what it viewed as the “sweset spot” for the
Section 114(f)(2) royaty. It then proceeded to close only those
deds (with the exception of Y ahoo!) that would bein substantia
conformity with that “sweet spot.”*:

The “sweet spot” was not based on any caculation of areasonable rate of return or any
economic study, but “smply reflected on the Negotiating Committeg singinct of what price the
marketplace would bear.” Report 48 n. 28. The Pand found a* consistent RIAA srategy” to
develop evidence to present to the CARP.

The RIAA Committee adopted a “take-it-or leave-it” approach, entering into agreements
with services willing to agree to its terms for numerous reasons that did not reflect the vaue of
the sound recording performanceright.* In fact, not a single radio broadcaster was willing to
pay the fees sought by RIAA. For this, and ahost of other reasons—including the fact that many
of RIAA’slicensees never paid any fees under their agreements, or never commenced
operations—the Panel concluded that 25 of the agreements *do not establish areliable
benchmark.”** The Librarian confirmed the Pandl’ s rgjection of these agreements.

Nevertheless, the Pand ultimately relied entirely on the twenty-sixth agreement—the
agreement between the RIAA Negotiating Committee and Y ahoo!—despite the fact that this
agreement resulted from the same common plan by the Committee to create CARP evidence.
Further, despite the fact that the Y ahoo agreement defined the fee for smulcast streaming at .05
cent per listener per song after an initid bulk payment, the Pand increased the fee to .07 cent.

Incredibly, the Pand had before it Y ahoo's own testimony that it made the dedl not
because it believed the sound recording fee was competitive, but because it wanted to avoid the
cost of participating in the CARP, estimated to exceed $2,000,000. Not by coincidence, this
amount was gpproximately the total amount Y ahoo paid under its agreement. I1n short, the ded
did not reflect the vaue of the sound recording performance right; it reflected the cost of
avoiding participation in the CARP litigation.

Y ahoo aso testified that it could not pass adong to broadcasters even the .05-cent per
performance fee set forth in its agreement for radio retransmissons. Y ahoo's representative told

the pand:

[W]€ ve not passed any of these fees dong to the radio stations
because we have every interest in kegping those tations signed up
with us. So we've made the business decison thet it made more
sense for us to actualy stomach these fees than to try to passthem

i Panel Report at 48.

% Id. at 49. The Panel found that RIAA’ sdenials “lack[ed] credibility” in light of extensive record evidence.
Id. 49-51

% Id. at51.

o Id. at 51-60.
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on to our radio station partners because we're afraid that if we tried
to do that, they would terminate their agreements with us*

Upon further questioning, Y ahoo' s representative confirmed that
“Y ahoo!'s judgment isthat if it passed dong to the radio gations
the radio dtation retransmission rate that it has negotiated, alot of
those stations would just pull the plug.”*°

Moreover, Y ahoo terminated the deal at the end of 2001, before the Pandl issued its report
recommending afee. Then, within one week after the Librarian announced his decison
affirming the Pand’ s proposed fee, Y @hoo announced that it was shutting down its radio
refransmisson business.

L ater, after the Librarian’ s decision was rendered, other evidence emerged, further
confirming just how unreliable the Y ahoo deal was as an indicator of a competitive fair market
fee. Mark Cuban, the founder and President of Broadcast.com, the company that became
Y ahoo's broadcadt retransmission business, wrote in June 2002 to the industry newdetter “Radio
and Internet News’ to say that “the dedl with RIAA was designed with rates that would drive
others out of the business so there would be less competition.”’

Why did the arbitration panel rely on this agreement under these circumstances? Simply
put, the Panel concluded that an effort “to derive rates which would have been negotiated in the
hypothetical willing buyer/willing seller marketplace is best based on areview of actud
marketplace agreements.”®  In short, the Pand essentialy created a presumption in favor of the
RIAA agreements, despite the overwhel ming evidence that those agreements did not represent
the rlevant, hypothetical, competitive free market.

The radio indugtry, of course, believes this decison was grosdy incorrect, and we are
continuing to prosecute an apped inthe D.C. Circuit. Unfortunately, that appea won't be heard
until October, and no decison islikely for months theregfter. In the meantime, the Librarian's
decision hangs around our neck like the Ancient Mariner’ s abatross* Further, the D.C. Circuit
has, in the padt, applied avery deferential standard of review to the Librarian’s decision, so

= Transcript of CARP Proceedings at 11,429 (Mandelbrot).

% Id. at 11,430.

87 See Attachment B, hereto.

8 Panel Report, 43.

% Indeed, in the face of this precedent, the crushing cost of a second CARP proceeding after the first had cost
millions of dollars, and the lack of revenueto justify a second CARP proceeding, several large broadcast groups
including Susquehanna agreed to a continuation of the existing fee through 2004, pending the outcome of the appeal
of thefirst proceeding, legislative action on HR 1417, and our hope that Congress would act to reform the fee

standard and provide the legislative relief sought here. This agreement should in no way be viewed as acceptance of
the reasonabl eness or validity of that fee.
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while our causeisjug, thereisasgnificant risk that the courts smply will not act to rectify this
dysfunctiond Stuation.

2. The Radio Industry Needs Prompt Relief from the Fee Set in 2001.

Based on the Y ahoo Agreement, Librarian decreed that broadcasters engaged in smulcast
streaming should be required to pay .07 cents per listener per song, plus an additional 8.8% for
the right to make server copiesto facilitate the performances, which | will discussbelow. The
total feeis.07616 cent for each song played to each listener. While thismay not sound like alot
at thismost granular levd, the evidence presented to the Panel showed that it was more than
three times what radio stations pay ASCAP, BMI and SESAC combined, for the right to perform
musica works over theair.

Further, the fee adds up quickly if a station has any Internet audience at dl. Considering
that atypicad music sation plays about 11.5 songs per hour, on average, a station that made
performances to an average of just 500 listeners at atime would pay more than $38,000 per year
in sound recording licensing fees. Susguehannas KPL X, known and loved by Dallas radio
listeners as Texas Country, 99.5 The Wolf, will pay dmost $50,000 in feesin 2004, if
listenership follows the trend set in the first quarter of thisyear. And that reflects agrowth in
Internet listenership of about 55 percent since 2001, which is ill asmall fraction of our over-
the-air audience. If The Wolf’ s Internet listenership were to ever gpproach its over-the-air
audience, the bill could eventualy become a staggering $15 million ayear in sound recording
roydtiesaone. And that isjust one of our stations.

Compare this to what the entire radio industry pays for the right to stream radio
broadcasts over the Internet to the composers, lyricists and publishers who combine to cregte the
music that forms the core of arecorded song. For example, under a negotiated agreement with
BMI, which controls about haf of the music played on radio, the radio industry as awhole pays
aflat fee averaging $500,000 per year for the unlimited right for each and every radio station to
Stream its broadcast to as many listeners as possible, with no conditions on the content of those
performances.

There is absolutely no judtification for a system that requires radio stations to make
payments to record companies that so dramaticaly exceed the fredly negotiated amount paid to
musical work copyright owners. We are aware of no other country in the world where this
Stuation exists. The Situation is doubly absurd, because record companies and artists receive far
more benefit from record sales that are stimulated by radio airplay than do the musica work
copyright owners.

The sound recording performance fees are smply exorbitant. Congress should take
action, just asit did when it passed the Satellite Home Viewer Improvement Act of 1999 in part
to vacate the decison of a CARP and reduce by one third to dmost one hdf, the royaty feesto
be paid by satdllite televison services® Thisrelief could take severd forms, including cutting
the fee to no more than what the radio industry paysto al musical work copyright owners for the
right to stream their broadcasts over the Internet.

0 Pub. Law 106-113, 113 Stat. 1501, § 1004, codified at 17 U.S.C. § 119(c)(4).
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C. The Statutory Performance License Conditions Must Be Reformed To
Accommodate L ongstanding Industry Practice.

The gtatutory performance license applicable to Internet streaming contains severa

conditions that are incompatible with the traditiona way radio sations are programmed and
administered. These conditions impose untenable choices on radio broadcasters:

Change their programming and business practices (an absurd concept given the
success of these practices, the relatively miniscule audience that even successful
dtations obtain over the Internet compared to over the air, and Congress s clearly
stated desire not to change radio broadcasting practices);

Obtain direct licenses from each and every record company whose music they play
(an even more absurd concept, congdering the impracticability and Congress
longstanding desire to keep record companies and radio broadcasters from direct
dedlings over what gets played on the radio);

Stop sreaming (an ideawholly inconsstent with Congress' god of getting more
music to consumers over the Internet and contrary to the interest of the listening
public, which wants the convenience of hearing their favorite sation when they might
not have accessto aradio); or

Face the prospect of having to defend uncertain and hugely costly copyright
infringement litigation if any dlaims are made that the Satutory licenseis not
avaladle.

The statutory sound recording performance license for streaming contains nine digibility

conditions. Three of these conditions, negotiated behind closed doors by the RIAA and DIMA
on the eve of House passage of the DMCA, are so inconsistent with longstanding broadcasting
practices that the parties recognized that they could not be complied with. Thus, while the
gtatute exempts third-party broadcasters that retransmit radio broadcasts from these conditions, it
requires broadcasters who want to stream their own programming to comply with them.« The
gtuation is unfair, unstable, not in the public interest, and must be changed.

The specific conditions that cause problems for broadcasters are:

Condition (i), which prohibits the play of sound recordings that exceed the so-cdled
“sound recording performance complement” during any 3-hour period, of 3 selections
from any one abum (no more than 2 consecutively), 4 selections by any one artist (no
more than 3 consecutively), or 4 sdections from aboxed set of dbums (no more than
3 consecutively);*

41

42

See, e.g.,§ 114(d))(C)(i), (i) and (ix).

§ 114(d)(2)(C)(0).
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Condition (ii), which calls into question the ability of a disc jockey to announce the
songs that will be played in advance* and

Condition (ix), which requires the tranamitting entity to use a player that displaysin
textud data the name of the sound recording, the featured artist and the name of the
source phonorecords asit is being performed.

1 The Sound Recor ding Performance Complement |s Discriminatory
and Inconsistent with Broadcasting Practice.

Radio gations often play blocks of recordings by the same artist or play entire dbum
sdes. These features, such as Breakfast with the Beatles, or Seven Sides at Seven, are popular
among listeners and remind audiences of great music that isavailable to buy. Tribute shows (or
entire tribute days) are dso common on the desth of an artist, an artist’ s birthday, or the
anniversary of amgor event in music. Thus, many radio stations played numerous George
Harrison songs throughout the day after he died. Radio stations similarly played many Begtles
songs on the fortieth anniversary of therr first arrival in New York. All of these practices would
violate the statutory license if the Station were streaming.

Even if adation wanted to change its practices to comply with the complement, it would
be virtudly impossible to do so without the ass stance of a computerized music automation
system to establish playligts that comply with the complement. Many smdler Sations do not use
such systems.

Again, third-party webcasters retransmitting radio broadcasts are protected: this
requirement does “not apply in the case of aretranamission of a broadcast transmission if the
retransmission is made by an entity that does not have right or ability to control the
programming of the broadcast station.”*s

2. The Prohibition on Pre-Announcements | s Discriminatory and
Inconsistent with Broadcasting Practice.

Condition (ii) prohibits“prior announcement” of “the specific sound recordings to be
transmitted” or, even, “the names of featured performing artists’ other than “for illugtrative
purposes.” Thismay well mean that every time one of our DJs says “Next up, the latest hit by
Beyoncé” or even, “in the next haf hour, more Led Zeppelin,” the DJis violaing the license
and putting our sation at risk for being sued for copyright infringement.

These, and the naming of songs to be played in the near future, are dl common
broadcasting practices. Ironicdly, in dl of the many years| have been working in radio, record
companies have dways encouraged radio stations to make such announcements, as they help
keep the listener tuned in and waiting to hear the latest and greatest song. To make saying as

“ 8 1ADQ(O).
“ 81ADQOM).
© 8114d)()O)).
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much the trigger for copyright infringement is just ridiculous, but thet isthe way the law is
written today.

Of course, the DiIMA-RIAA negotiations on the DMCA took care of non-broadcaster
webcagters. Likethe other statutory license conditions that don’t match redlity, third party
retransmitters received a broad exemption from this requirement.

3. The Obligation To Providethe Internet Player with a Smultaneous
Display of Title, Artist and Album Information Is Discriminatory
and Beyond the Capabilities of Radio Stations.

Condition (ix) requires broadcasters to tranamit a visud statement of thetitle, artist, and
abum of the current song playing. This requirement smply does not recognize the redlities of
the radio business, which has devel oped over the years to meet the needs of its over-the-air
busnessmodd. For example, the condition requires atranamitting entity to have a digita
automation system to control its broadcasts and to have title, artist and phonorecord information
loaded into that system. Many stations do use such a system. But many smdller radio stations,
and some of the largest, till run their broadcasts the ol d-fashioned way — production staff place
a CD manualy into the player, hit the play button, and turn dias to fade out one song and start
the next.

Further, the great mgjority of recordings played by radio stations are received directly
from the record companies, in the form of advance promotiond singles and albums, or from
third party services. Although these discs often include a phonorecord title, many do not.
Moreover, radio stations often do not load that title into their music information databases,
because it is not rlevant to their primary over-the-air activity. Even many of those that do
capture this information haven't been able to figure out the technology to make the information
gppear on the player of the recipient. These stations should not be disqudified from Internet
dreaming.

Once again, of course, DIMA and RIAA agreed that the statute should exempt third party
retrangmitters of broadcast sgnals.

* * *

It makes no sense, and serves no one' sinterests, to require radio stations to dter their
programming practices, which have served both them and the record industry well for decades.
Nor isit fair or practicd to require broadcasters to incur substantia costs to change the way they
do businessin order to stream their broadcasts over the Internet. This would be worse than the
tall wagging the dog, as Internet streaming today isn't even ahair on the tail, compared to
radio’s core business.

There has never been a showing that these three conditions offer any benefit to anyone.
They should be diminated.
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D. Congress Should Provide an Exemption for Reproductions of Sound
Recordings and Underlying Works Used Solely To Facilitate Licensed or
Exempt Performances, and Should Ensure That the Conditions Applicable
to Those Exemptions Are Consistent with Modern Technology.

Section 112 of the Copyright Act provides the right to make certain royalty-free
temporary copies of musica works and sound recordings from which transmissions are made
and that have no purpose other than to facilitate licensed or exempt public performances. These
provisions need to be expanded and adapted to accommodate modern redlities.

The ephemera recording exemption of Section 112(a) of the Copyright Act dlows an
entity entitled to make a public performance of awork to make one copy of the materid it is
performing in order to facilitate the transmission of that performance, subject to certain
resrictions. This exemption is based in large mesasure on the premise thet if a transmitting entity
had paid for the right to perform the work, it would be unreasonable (and aform of double
dipping) to make the entity pay a second time for the right to make a copy that had no other role
than fadilitating that performance*® The exemption was crested during the 1976 revison of the
Copyright Act and was crafted to reflect the technology of the time, namely, the use of program
tapes by radio and televison stations to facilitate their performances”

Of course, program tapes are no longer the staple of broadcasters. Now, radio stations
typicdly use digitd compact discs and digital music servers to make their performances.
However, gations ill have the practical need to make recordings in order to make licensed
performances. In fact, broadcasters may need to creste multiple copies in order to engagein
Internet streaming, and the transmission technology itself may cause additiond copiesto be
made.

The DMCA recognized this practica redity when it created the statutory licensein
Section 112(e) for multiple ephemerd recordings of sound recordings performed under the new
sound recording performance license. However, by cresting a statutory license instead of
expanding the Section 112(a) exemption, the law created an artificia opportunity for record
companies to double dip and earn added fees based on the technology used by the tranamitting
entity rather than on the economic vaue of the sound recording.

The Copyright Office opposed this statutory licensein 1998 and has recently restated its
opposition and its belief that an exemption should be enacted. In the report ordered under
Section 104 of the DMCA, the Copyright Office commented that the Section 112(e) ephemera
recording license “can best be viewed as an aberration.” The Office went on to say thet it did
not “see any judtification for the imposition of aroyaty obligation under a statutory license to
make copies that have no independent economic vaue and are made solely to enable another use

46 Likewise, if public policy interests decreed that the performance should be exempt, there was no rationale

for charging afeeto make a copy used solely to facilitate the exempt performance.

4 See H.R. Rep. No. 94-1476, at 101 (1976) (noting that “the need for alimited exemption [for ephemeral
recordings] because of the practical exigencies of broadcasting has been generally recognized.”).

48 See U.S. Copyright Office, DMCA Section 104 Report at 144 n.434 (Aug. 2001).
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that is permitted under a separate compulsory license. . . . Our views have not changed in the
interim, and we would favor reped of section 112(e) and the adoption of an appropriately-
crafted ephemerd recording exemption.” Id.

Further, the DMCA |eft asignificant gap in the law that has created further risk and
uncertainty for dl transmitting organizations, even those paying the double-dip ephemerd
recording royalty to the record companies. The Section 112(e) statutory license gppliesto the
sound recording, but does not apply to the musical or other works embodied in those sound
recordings. It makes no sense to differentiate between the sound recording and the underlying
work that isthe subject of the recording. Such copies should be exempt for the same reason that
multiple ephemera recordings of sound recordings made soldly to facilitate a licensed
performance should be exempt.*

Moreover, three conditions applicable to the existing ephemerd recording exemption
(two of which aso apply to the Section 112(€) Satutory license) discriminate againgt
broadcasters and ignore the redities of today’ stechnology. Firdt, the exemption in Section
112(a) applies only to copies made to facilitate performances made in the transmitting
organization's “locd servicearea” The legidaive history of the DMCA made clear that, where
the Internet was involved, the “local service area’ was congruent with the reach of the Internet.®
However, in its December 11, 2000 rulemaking holding radio subject to the sound recording
performance right, the Copyright Office attempted to support its conclusion by taking the
position that broadcasters, but not Internet-only webcasters, were subject to a narrower “local
sarvice ared’ (their primary broadcasting ared) and that the Section 112(a) exemption was not
available when broadcasters streamed their programs on the Internet.s* Unfortunatdly, in making
these comments, the Copyright Office was focused on sound recordings, which are subject to the
Section 112(e) statutory license; it failed to consider the impact of its position with respect to
musica works, which are not covered by Section 112(e). If the Office'sdictum is correct, radio
dations that stream their broadcasts would face significant uncertainty and risk with respect to
ephemerd recordings of the musical works they broadcast. Congress could not have intended
thisresult. Any ephemerd recording exemption should extend beyond transmissonswithin a
“locdl service area”

Second, the exemption provides that “no further copies or phonorecords’ may be made
from the exempt or licensed ephemerd recording. While that limitation worked for program
tapes, it does not work with today’ s transmission technologies. The Internet operates by making
intermediate copies. Cache and other intermediate copies are essentid to any transmission.®
Digita receivers dso typicaly make partid buffer copies of the works being performed. The

49 Further, thereis no known licensing mechanism availabl e to license the ephemeral recording of all works
embodied in performed sound recordings.

0 See Digital Millennium Copyright Act, H.R. Conf. Rep. No. 105-796, at 80 (Oct. 8, 1998) (clarifying that
Section 114(f)-licensed “webcasters,” whose local service areaisthe Internet, “ are entitled to the benefits of section

112(8)").
5t See 65 Fed. Reg. a 77,300.

%2 See H.R. Rep. No. 105-551, Part 2, a 50-51 (July 22, 1998).
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“no further copies’” condition should be amended so that it does not apply to copies or
phonorecords made soldly to facilitate the transmission of a performance:

Third, broadcasters more and more are using digital music servers to make licensed
performances. Music from compact discs may now be loaded onto computers, from which the
performances are transmitted. These server copies have no use other than to facilitate the
performance. It serves no purpose, and creates a dead-weight economic 0ss, to require
transmitting organizations to purge these servers every sx months.

The ephemerd recording exemption is designed to ensure that transmitting entities that
are providing performances to the public can operate efficiently and without uncertainty and
risk. These performances are dready fully compensated or have been deemed exempt from
copyright liability. There should be no further payment needed to make copies used only to
facilitate the permitted performance.

E. Congress Should Ensurethat Reporting Requirements Do Not Preclude
Broadcastersfrom Engaging in Simulcast Streaming.

The Copyright Act directs the Copyright Office to “ establish requirements by which
copyright owners may receive reasonable notice of the use of their sound recordings’ under the
gtatutory license and “under which records of use shal be kept.”>* The Copyright Office has
construed these provisions to require each and every service performing sound recordings to
provide identification of numerous data points for each sound recording performed in order to
facilitate distribution of royaty fees, regardless of whether a service receives such datain the
fird ingtance (e.g., from the record company providing the sound recording for play, or from a
third party syndicators that creates the program) and regardless of whether the service maintains
such datain the ordinary course of its business® The Office has, on an interim basis, required
these reports for two weeks each calendar quarter. However, the Office has stated that “it is
highly likely that additiond requirements will be set forth after the Office has determined the
effectiveness of theseinterim rules’ and thet its * ultimate god is to require comprehensve
reporting on each performance a webcaster makes.”>

s For the same reason, the law should deal clearly with those cache and buffer copies, which may or may not
qualify within the scope of the existing Section 112(e) license. The Copyright Office, inits Section 104 Report,
supports this recommendation; after extensive study of theissue, the Copyright Office recommended “that Congress
enact legislation amending the Copyright Act to preclude any liability arising from the assertion of a copyright
owner’ s reproduction right with respect to temporary buffer copiesthat areincidental to alicensed digital
transmission of a public performance of a sound recording and any underlying musical work.” See DMCA Section
104 Report at 142-43.

# § 114(F)(4)(A).
5 See 69 Fed. Reg. 11,515, 11,521 (March 11, 2004).

5 Id.at 11,518, 11,522,
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To the Copyright Office's credit, the interim regulation is far more managesgble than its
origind proposed rule®” That proposed rule was based on the recording industry’ s wish-list of
census reporting of amultitude of data points for each and every performance, and would have
eliminated virtudly dl broadcagters from the Internet. The indudtry is assessing the interim
regulation, and | am confident that those who are streaming are doing their best to comply.

Unfortunately, the interim regulaion is il inconsstent with the way many
broadcasters—particularly smdler stations—do business. Thus, it dl but assures that such
gations will be kept from streaming their programming on the Internet. Moreover, the threet of
added burdensin the future weighs heavily on the decision to stream or not.

It isimportant to keep in mind that broadcasters have developed their interna systemsto
run their primary over-the-air business, not an ancillary Internet service that generates very few
listeners. Most of the sound recordings played by radio stations are provided to those stations by
the record companies themsalves. Typicaly, these sound recordings are provided on specia
promotiona disks, not the retail album sold to consumers. The precise nature of these
promotiona recordings varies. 1n some cases, they arein dickly produced specia promotiona
gngles. At other times, the recordings are on “homemade’ CD-Recordables, or “CD-Rs;” not
unlike the discs consumers would burn using their home computers, that contain one or more
songs and are identified by nothing more than a handwritten or typed labdl. Some sations get
their music by direct eectronic download into the broadcast group’ s servers, or are sent MP3
files. Smdler labds provide music with even lessformaity. Thereis only one condant—the
music provided by the record labels to radio Broadcasters commonly do not contain all of the
information required even by the interim rule, much less the information that would be required
by a “ more comprehensive” final rule. For example, record companies routindy send radio
gations songs with only title and artist information.

In addition, dmost dl radio stations broadcast third-party content at some point during
their broadcast day. These syndicated and other third-party programs, provided for over-the-air
use, are often accompanied by little, if any, information about the music they include.
Nevertheless, the Copyright Office has concluded that it does not have “authority” inthe Act to
exempt such programs from any reporting obligation, despite the fact that the Act required only
“reasonable’ notice and recordkeeping. s

Further, even those radio gations that have automated their music scheduling, have done
S0 around the needs of their over-the-air broadcasts. Thus stations typically have not captured
the name of the record labd or the abum name in their computers. Othersdon’t rely on
automated scheduling, and it would cost millions of dollars to redesign systems or to create new
sysgems. Many stations amply cannot justify such cost for the limited benefits of streaming.

Thetype of census reporting the Copyright Office says it intends to require in the future
is not necessary in order to permit reasonable accuracy in royaty payments. Indeed, the large
music performing rights organizations (PROs), ASCAP and BMI use sampling for their
digtribution, and require a smaler sample than the Copyright Office hasincluded in itsinterim

57 67 Fed. Reg. 5761 (Feb. 7, 2002).

58 69 Fed. Reg. at 11,521.
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rules—typicaly one or two weeks per year. The PROs even shoulder most of the burden of
gathering data themsalves by ligtening to radio Sations.

Moreover, the music PROs, as wdl| as standard recording indusiry publications, identify
recordings by title and artist information done. Thisinformation, which is conggent with the
information provided by record labels to radio stations when they provide the records we play,
should provide sufficient information to permit distribution.

Congress should either darify the law or make clear that the “reasonable’ reporting
obligation it imposed contempl ates reasonable sample periods, permits the excluson of
information a station lacks, and would be satisfied by the reporting of sound recording title and
artist name.

Conclusion

We gppreciate the Subcommittee sinterest in this matter of great concern for radio
broadcasters. We hope that, as aresult of this hearing, the Subcommittee has the basic
background information it needsto repair the law governing the smulcast Internet streaming of
radio broadcasts.

The webcasting provisions of the DMCA were written with Internet-only webcasters, not
radio broadcagters, in mind. We urge the Subcommittee to act promptly and decisvely to begin
the process of fixing the law in amanner that properly accounts for longstanding radio
programming and business practices and recognizes the ancillary nature of Internet Sreaming to
radio broadcasters. The NAB stands ready to work with the Subcommittee to reform the system
so that radio broadcasters will not continue to be kept off the Internet by excessive fees and
unredigtic and overly burdensome statutory license conditions and reporting requirements.

The current state of affairs harms not only radio broadcasters, but their listening public,
who often are unable to listen to their favorite stations in places where over-the-air reception is
hampered. It dso harms the copyright owners of musica works, who are deprived of their
public performance revenues, and performing artists, who are deprived of this additiona avenue
of exposure and promoation for their music by an industry that for decades has worked hand-in-
hand with the recording industry to create demand for those sound recordings through the airplay
they recelve through radio.
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