June 24, 2004

Rep. Steve Chabot, Chairman
Constitution Subcommittee

U.S. House Committee on the Judiciary
362 Ford House Office Building
Washington, D.C. 20515

Mr. Chairman and members of the Subcommittee:

Thomas Jefferson is generally recognized by most historians as the principle author of the

Declaration of Independence. Our F ounding Fathers created a federal system of three branches,
Executive, Legislative and Judicial.

On Aug. 18, 1821, Jefferson wrote to Charles Hammond and expressed his fear that, of
the three branches of government which were created, the one he feared the most was the federal
judiciary in these words:

“The federal judiciary is working like gravity by night and by day, gaining a little today
and a little tomorrow, and advancing its noiseless step like a thief over the field of

jurisdiction until all shall be usurped from the States, and the government of all be
consolidated into one (i.e., federalization)."

Decisions of the federal judiciary over the last half century have resulted in the theft of
our Judeo-Christian heritage, a brief sampling is as follows:

. Enacting "a wall of separation between church and state"
. Banning nondenominational prayer from public schools
. Removing the Ten Commandments from public school walls

. Removing God from the Pledge of Allegiance

Congress should use Article III, Section 2, clause 2 of the U.S. Constitution to recover
what has been stolen. Under the heading "Jurisdiction of Supreme and Appellate Courts," the
clause says:

"In all cases affecting ambassadors, other public ministers and consuls, and those in

which a state shall be party, the Supreme Court shall have original jurisdiction. In all the

other cases before mentioned, the Supreme Court shall have appellate jurisdiction, both as

to law and fact, with such exceptions, and under such regulations as the Congress shall
make."

Over the last 200 years, Congress has exercised this authority to except certain areas from
the jurisdiction of the federal court system. In Turner vs. Bank of North America 4 Dall. (4

U.S.,8(1799)), the Supreme Court concluded that the federal courts derive their judicial power
from Congress, not the Constitution.



In Cary vs. Curtis 3 How, (44 U.S.), 236 (1845), a statute made final the decision of the
secretary of the Treasury in certain tax deductions. The statute was challenged as an
unconstitutional deprivation of the judicial power of the courts. The Supreme Court concluded

that the jurisdiction of the federal courts (inferior to the Supreme Court) was in the sole power of
Congress.

In Sheldon vs. Sill 8 How (49 U.S. 441(1850)), involved the validity of the assignee
clause of the Judicial Act of 1789 restricting such action to establish federal court jurisdictions.

The Supreme Court sustained the power of Congress to limit the jurisdiction of the inferior
federal courts.

In Ex Parte McCardle 6 Wall. (73 U.S.) 318 (1 868), the Supreme Court accepted review
on certiorari of a denial of a petition for a writ of habeas corpus by the circuit court. Congress,
fearful the Supreme Court would honor the writ, passed a law repealing the act which authorized
the appeal. The Supreme Court dismissed the case for lack of jurisdiction.

In Lauf vs. E.G. Shinner & Co. 303 U.S. 323, 330 (1938), the Supreme Court upheld the
power of Congress to define and limit the jurisdiction of the inferior courts of the United States

in the form restrictions on the issuance of injunctions in labor disputes under the Norris-La
Guardia Act of 1932.

In Lockerty v. Phillips 319 U.S. 182 (1943), Congress provided for a special court to

appeal price control decisions under the Emergency Price Control Act of 1942. The Supreme
Court sustained this restriction.

One of the outstanding Constitutional scholars in the Senate is Robert Byrd, West
Virginia Democrat. In 1979, in order to once again allow voluntary prayer in public schools, he

introduced a law to except this subject from the federal court system under Article 111, 2.2.
Unfortunately, it was not enacted into law.

In the 107th Congress (2001-2002), Congress used the authority of Article III, Section 2,
clause 2 on 12 accasions to limit the jurisdiction of the federal courts,

Sen. Thomas A. Daschle, South Dakota Democrat, used the exception authority of Article
III, 2.2 in order to cut some timber in South Dakota.

Congressman William E. Dannemeyer



Congressman William E. Dannemeyer
1979-1992
1105 E. Commonwealth, Box 13
Fullerton, CA 92831
Tel: 714-871-4318 Fax: 714-871-4221

June 17, 2004

House Judiciary Subcommittee on the Constitution
2138 Rayburn House Office Building
Washington, D.C. 20515-6216

Dear Members:

Thank you for allowing me to testify at a hearing of your subcommittee on Thursday,
June 24, 2004, at 10:00 A.M., concerning the right of Congress to utilize Article 3 2.2. of
the U.S. Constitution to protect marriage for the States as well as correct an erroneous

interpretation of the First Amendment by decisions of the Supreme Court which have
stolen our Judeo-Christian heritage.

These documents are being submitted as a part of my testimony:

1. Letter dated January 15, 2004, entitled “Coalition to Acknowledge That God
Exists and to Allow Expression of Faith” signed by ieaders of 26 organizations.

a. Op Ed piece in the Washington Times, October 7, 2003, on the use of
Article 3 2.2.

b. Op Ed piece in the Orange County Register of September 21, 2003,
Judges are stealing our Judeo-Christian heritage. '

2. Analysis by Congressional Research Service dated June 29, 1992, describing
the history of Congressional use of Article 3 2.2 of the U.S. Constitution from
1789 to 1992,

3. List of 12 times that Article 3 2.2. was used by Congress in the 107th
Congress (2001-2002) to limit Federal Court jurisdiction

4. Page 20-21 of Booklet by David Barton showing polling data supporting
voluntary prayer in Public Schools



S. Letter dated February 7, 2003, mdlcanng White House support for this
legislative effort.

6. Article dated January 12, 2004, by Professor John Eidsmoe describing the
need to end Judicial Tyranny.

7. Copy of S1558 by Senator Allard of Colorado

8. Copy of HR 3190 by Congressman Pickering - identical to S1558.

9. S 2323 by Senator Shelby
10. HR 3799 by Congressman Aderholt - identical to S 2323

11. Article in the Orange County Register of June 15, 2004 on the ruling by the
U.S. Supreme Court.

Very truly yours,

<y
Ccliligom & S g
William E. Dannemeyer



COALITION TO ACKNOWLEDGE THAT GOD EXISTS
AND TO ALLOW EXPRESSIONS OF FAITH

January 15, 2004

SUBJECT: REQUESTING CONGRESS TO ENACT LEGISLATION
NOW PENDING IN THE HOUSE AND SENATE

ADDRESSED TO CONGRESSIONAL LEADERS

HOUSE SENATE
- Speaker Dennis Hastert - Majority Leader Bill Frist
- Majority Leader Tom DeLay - Majority Whip Mitch McConnell
- Majority Whip Roy Blunt - Policy Commiittee Chairman Jon Kyl
- Judiciary Committee Chairman - Judiciary Committee Chairman
James Sensenbrenner, Jr. Orrin G. Hatch
- Judiciary Committee - Judiciary Commiittee
Constitution Constitution, Civil Rights
Subcommittee Chairman and Priority Rights
Steve Chabot Subcommittee Chairman
- Value Action Team Chairman John Cornyn
Joseph R. Pitts - Value Action Team Chairman

Sam Brownback

The current Congress has a unique and historic opportunity to correct a wrong
interpretation of the First Amendment by decisions of the U.S. Supreme Court which in the past
half century have stolen our Judeo Christian heritage. Unique and historic because this is the
first time since 1955 that both Houses of Congress and the White House are supportive of a

political philosophy which is willing to acknowledge that God exists who created rules which all
persons are to observe.

A brief sampling of some of these decisions is as follows:

Enacting “a wall of separation between church and state”
(Everson v. Board of Education, 1947)
Banning nondenominational prayer from public schools
(Engel v. Vitale, 1962)
Removing the Ten Commandments from public school walls
(Stone v. Graham, 1980)
Striking down a “period of silence not to exceed one minute.. for mediation or voluntary
prayer”
(Wallace v. Jaffree, 1985)
Censoring creationist viewpoints when evolutionist viewpoints are taught
(Edwards v. Aguillard, 1987)
Barring prayers at public school graduations
(Lee v. Weisman, 1992)

We believe that the principle problem facing America is a spiritual one. Since 9-1 1, our
political leaders have been heard to publicly ask on many occasions “God Bless America.” If we
are honest with ourselves, why should God Bless America? For over two generations we have
been teaching children in public schools the God does not exist.



We are encouraged that in the current Congress legislation has been introduced to allow
public expression of faith and to acknowledge that God exists in America. We thank and support
the following authors and the legislation they have introduced and strongly urge the ’
Congressional leadership to move this legislation expeditiously and produce a statute and/or a
Constitutional Amendment which will minimally retain God in the Pledge of Allegiance; retain
“In God We Trust” as our national motto; allow voluntary prayer in public schools; allow the
display of the Ten Commandments in public buildings and if a statute, utilize Article 3,2.2 of the
U.S. Constitution to except these subject areas from the federal court system.

Senator Allard of Colorado — S1558, 10 co-sponsors
Statute to allow display of Ten Commandments and to retain God in pledge and “In God

We Trust” as national motto. Uses Article 3,2.2 to except these subjects from Federal
Courts

Congressman Aderholt of Alabama, HR 2045 - Ten Commandments Defense Act of
2003, 110 co-sponsors
Allows displaying of Ten Commandments, Allows expressions of faith in public

Congressman Akin of Missouri — HR 2028 IH, 222 CO-Sponsors
Statute to retain “God” in pledge and uses Article 3,2.2 to except this from Federal Court
Jurisdiction.

Congresswoman Emerson from Missouri — HJ Res. 7, 1 co-sponsor
Constitutional Amendment to allow voluntary prayer in public schools

Congressman Istook of Oklahoma — HJ Res. 46, 100 co-sponsors
Constitutional Amendment to allow voluntary prayer in public schools

Congressman Paul of Texas — HR 1547, 3 co-sponsors
Statute to except religious freedom from jurisdiction of federal courts

Congressman Pickering of Mississippi — HJ Res. 40, 11 CO-SpONsors
Constitutional Amendment to retain God in pledge and “In God We Trust” as national
motto

Congressman Pickering of Mississippi — HR 3190, 35 CO-SpONSors

Statute to allow display of Ten Commandments and to retain “God” in pledge and “In
God We Trust” as national motto. Uses Article 3, 2.2 10 except these subjects from
Federal Courts.

Polling data overwhelmingly supports this legislation:

“For example, in 1985, 69 percent of Americans supported school prayer; by 1991, that
number had increased to 78 percent. Similarly, in 1988, 68 percent of Americans
supported a constitutional amendment to reinstate school prayer; by 1994, that number
had risen to 73 percent.

Furthermore, the public is strongly unified on the subject of spoken — not silent — prayer.
In 1995, the support for spoken prayers by students of all faiths was at 75 percent and by
2001 (before the terrorist attacks) it was at 77 percent. Additionally, 80 percent believe
that students should be able to recite a spoken prayer at graduations, and support for other
types of visible religious expressions at schools remains equally high.”
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Mr. David Barton
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Mr. Chuck Colson

Prison Fellowship
Washington, D.C.
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 Article 111, Secti

on 2

Uphold America’s Judeo-Christian heritage

By William E.
Dannemeyer

homas Jefferson is
generally recog-
_nized by most histo-
rians as. the princi-
ple author of the
Declaration of Indepen-

“defice’ OUr“Founting~Fa-

thers created a federal sys-
-tem of three branches,
Executive, Legislative and
Judicial. ~

On Aug. 18, 1821, Jeffer-
son wrote to Charles Ham-
mond and expressed his

-fear. that, of the three

‘branches of government
which were created; the
one he feared the most was
the federal judiciary in
these words:

“The federal judiciary is
...working like gravity by
night and by day, gaining a
ifttde today and a little to-
morrow, and advancing its
noiseless step like a thief
over the field of jurisdiction
until all shall be usurped
from the States, and the
government of aii be con-
solidated into one (i.e., fed-
eralization).”

Decisions of the federal
judiciary over the last half
century have resulted in
the theft of our Judeo-
Christian heritage, a brief
sampling is as follows:

M Enacting “a wall of
separation between church
and state”

B Banning nondenomi-
national prayer from public
schools

M Removing the Ten
Commandments from pub-
lic school walls

B Removing God from
the Pledge of Allegiance

Congress should use Arti-
cle II1I, Section 2, clause 2 of
the US. Constitution to re-
cover what has been stolen.
Under the heading “Jurisdic-
tion of Supreme and Appellate
Courts,” the clause says:

“In all cases affecting am-
bassadors, other public min-
isters and consuls, and those
in which a state shall be party,
the Supreme Court shall have
original jurisdiction. In all the
other cases before menti
the Supreme Court shall have

appellate jurisdiction, bothas

to law and fact, with such ex-
ceptions, and under such reg-
ulations as the Congress shall
make.”

Over the last 200 years,
Congress has exercised this
authority to except certain
areas from the jurisdiction
of the federal court system,
InTurner vs-Bank of North
America 4 Dall. (4 US., 8
(1799)), the Supreme Court
concluded that the federal
courts derive their judicial
power from Congress, not
the Constitution. ‘

In Cary vs. Curtis 3 How,

(44US.), 236 (1845), astatute

made final the decision of
the secretary of the Treasury
in certain tax deductions.
The statute was challenged
as an unconstitutional depri-
vation of the judicial power

of the courts. The Supreme )

Sen. Thomas A.
Daschle, South
Dakota Democrat,
used the exception
authority of Article
MM, 2.2 in order to cut

some timber in South
Dakota.

Court concluded that the ju-
risdiction of the federal
courts (inferior to. the
Supreme Court) was in the
sole power of Congress.

In Sheldon vs. Sill 8 How
(49 US. 441 (1850)), in-
volved the validity of the
assignee clause of the Ju-
dicial Act of 1789 restrict-
ing such action to establish
federal court jurisdictions.
The Supreme Court sus-
tained the power of Con-
gress to limit the jurisdic-
tion of the inferior federal
courts. .

In Ex Parte-McCardie 6
Wall. (73 US.) 318 (1868),
the Supreme Court ac-
cepted review on certiorari
of a denial of a petition. for
a writ of habeas corpus by
the circuit court. Congress,

fearful the Supreme Court
would honor the writ,
passed a law repealing the
act which authorized the
appeal. The Supreme Court
dismissed the case for lack
of jurisdiction. -

InLaufvs, E.G. Shinner &
Co.303U.S. 323,330 (1938),
the Supreme Court upheld
the power of Congress to de-
fine and limit the jurisdic-
tion of the inferior courts of
the United States in the form
restrictions on the issuance
of injunctions in labor dis-
putes under the Norris-La
Guardia Act of 1932,

In Lockerty v. Phillips
319 US. 182 (1943), Con-
gress provided for a special

court to appeal price con- -

trol decisions under the
Emergency -Price Control

- Act of 1942. The Supreme

Court sustained this re-
striction.
One of the outstanding Con-

stitutional scholarsinthe Sen- -

ate is Robert Byrd, West Vir-
ginia Democrat. In 1979, in
order to once again allow vol-
untary prayer in public
schoals, he introduced alaw to
except this subject from the
federal court system under

Article ITT, 2.2. Unfortunately,

it was not enacted into law,

In the 107th Congress
(2001-2002), Congress used
the authority of Artcle I,

" Section 2, clause 2 on 12 oc-
. Casions to limit the jurisdic-

tion of the federal courts.
Sen. Thomas A. Daschle,
South Dakota Democrat, used
the exception authority of Ar-
ticle I, 2.2 in order to cut
some timber in South Dakota.
Congress responds to pres-
sure from the public. Call,
write, e-mail or fax your sen-
ator or member of the House
to enact S1558 by Sen. Allard,
Colorado Repubicican, and
HR 3190 by Rep. Pickering
Mississippi Republican. These
bills allow the Ten Command-

-ments to be displayed and re-

tain God in the Pledge of Al-
legiance and use Article HI,
Sec. 2.2,

Former Rep. William E.
Dannemeyer is co-chair-
man of Americans For Vol-
untary School Prayer.
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of the opinion specify the elements essential of a foreign state for
purposes of jurisdiction, such as sovereignty and independence.

Narrow Construction of the Jurisdiction.—As in cases of
diversity jurisdiction, suits brought to the federal courts under this
category must clearly state in the record the nature of the parties.
As early as 1809, the Supreme Court ruled that a federal court
could not take jurisdiction of a cause where the defendants were
described in the record as “late of the district of Maryland,” but
were not designated as citizens of Mdryland, and plaintiffs were de-
scribed as aliens and subjects of the United Kingdom. 1937 The me-
ticulous care manifested in this case appeared twenty years later
when the Court narrowly construed §11 of the Judiciary Act of
1789, vesting the federal courts with jurisdiction when an alien
was a party, in order to keep it within the limits of this clause. The
judicial power was further held not to extend to private suits in
which an alien is a party, unless a citizen is the adverse party. 1038
This interpretation was extended in 1370 by a holding that if there
is more than one plaintiff or defendant, each plaintiff or defendant
must be competent to sue or liable to suit. 1032 These rules, how-
ever, do not preclude a suit between citizens of the same State if
the plaintiffs are merely nominal parties and are suing on behalf
of an alien. 1040

Clause 2. In all Cases affecting Ambassadors, other public
Ministers and Consuls, and those in which a State shall be a
Party, the Supreme Court shall have original Jurisdiction. In
all other Cases before mentioned, the Supreme Court shall
have appellate Jurisdiction, both as to Law and Fact, with such

Exceptions, and under such Regulations as the Congress shall
make.

THE ORIGINAL JURISDICTION OF THE SUPREME
COURT

From the beginning, the Supreme Court has assumed that its
original jurisdiction flows directly from the Constitution and is

1037 Hodgson & Thompson v. Bowerbank, 5 Cr. (9 U.S.) 303 (1809).

1038 Jackson v. Twentyman, 2 Pet. (27 U.S.) 136 (1829); Romero v. International
Terminal Operating Co., 358 U.S. 354 (1959).

1035 Coal Co. v. Blatchford, 11 Wall. (78 U.S) 172 (1871 See, however,
Lacassagne v. Chapuis, 144 U.S. 119 (1892}, which held that a lower federal court
had jurisdiction over a proceeding to impeach its former decree, although the parties
were new and were both aliens.

1040 Browne v. Strode, 5 Cr. (9 U.S.) 303 (1809).
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therefore self-executing without further action by Congress. 1041 In
Chisholm v. Georgia,1942 the Court entertained an action of as-
sumpsit against Georgia by a citizen of another State. Congress in
§3 of the Judiciary Act of 17891043 purported to invest the Court
with original jurisdiction in suits between a State and citizens of
another State, but it did not authorize actions of assumpsit in such
cases nor did it prescribe forms of process for the exercise of origi-
nal jurisdiction. Over the dissent of Justice Iredell, the Court, in
opinions by Chief Justice Jay and Justices Blair, Wilson, and Cush-
ing, sustained its jurisdiction and its power to provide forms of
process and rules of procedure in the absence of congressional en-
actments. The backlash of state sovereignty sentiment resulted in
the proposal and ratification of the Eleventh Amendment, which
did not, however, affect the direct flow of original jurisdiction to the
Court, although those cases to which States were parties were now

limited to States as party plaintiffs, to two or more States disput-
l ing, or to United States suits against States, 1044

! By 1861, Chief Justice Taney could confidently enunciate, after
f review of the precedents, that in all cases where original

jusrisdiction is given by the Constitution, the Supreme Court has
| authority “to exercise it without further act of Congress to regulate
] its powers or confer jurisdiction, and that the court may regulate
|

|
i
|

and mould the process it uses in such manner as in its judgment
will best promote the purposes of justice.” 1045

Although Chief Justice Marshall apparently assumed the
Court had exclusive jurisdiction of cases within its original jurisdic-
tion, 1046 Congress from 1789 on gave the inferior federal courts
concurrent jurisdiction in some classes of such cases. 1947 Sustained
in the early years on circuit, 1948 this concurrent jurisdiction was
finally approved by the Court itself. 14° The Court has also relied
on the first Congress’ interpretation of the meaning of Article III

1041 But in § 13 of the Judiciary Act of 1789, 1 Stat. 80, Congress did so purport
to convey the jurisdiction and the statutory conveyance exists today. 28 U.S.C.
§1251. It does not, however, exhaust the listing of the Constitution.

1042Dall. (2 U.S.) 419 (1793). In an earlier case, the point of jurisdiction was
not raised. Georgia v. Brailsford, 2 Dall. (2 U.S.) 402 (1792).

10431 Stat. 80.

1044 On the Eleventh Amendment, see infra. On suits involving States as par-
ties, see supra.

1043 Kentucky v. Dennison, 24 How. (65 U.S.) 68, 98 (1861).

1046 Marbury v. Madison, 1 Cr. (5§ U.S.) 137, 174 (1803).

1047In § 3 of the 1789 Act. The present division is in 28 U.S.C. §1251.

1048 (nited States v. Ravara, 2 Dall. (2 U.S.) 297 (C.C.Pa. 1793).

1042 Rhode Island v. Massachusetts, 12 Pet. (37 U.S.) 657 (1838); Bors v. Pres-
ton, 111 U.S. 252 (1884); Ames v. Kansas ex rel. Johnson, 111 U.S. 449 (1884). Such
suits could be brought and maintained in state courts as well, the parties willing.
Plaquemines Tropical Fruit Co. v. Henderson, 170 U.S. 511 (1898); Ohio ex rel.
Poporici v. Alger, 280 U.S. 379 (1930).
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in declining original jurisdiction of an action by a State to enforce
a judgment for a precuniary penalty awarded by one of its own
courts. 1030 Noting that §13 of the Judiciary Act had referred to
“controversies of a civil nature,” Justice Gray declared that it “was
passed by the first Congress assembled under the Constitution,
many of whose members had taken part in framing that instru-
ment, and is contemporaneous and weighty evidence of its true
meaning.” 1051

However, another clause of §18 of the Judiciary Act of 1789
was not accorded the same presumption by Chief Justice Marshall,
who, interpreting it as giving the Court power to issue a writ of
mandamus on an original proceeding, declared that as Congress
could not restrict the original jurisdiction neither could it enlarge
it and pronounced the clause void. 1952 While the Chief Justice’s in-
terpretation of the meaning of the clause may be questioned, no
one has questioned the constitutional principle thereby proclaimed.
Although the rule deprives Congress of power to expand or contract
the jurisdiction, it allows a considerable latitude of interpretation
to the Court itself. In some cases, as in Missouri v. Holland, 1053
the Court has manifested a tendency toward a liberal construction
of its original jurisdiction, but the more usual view is that “our
original jurisdiction should be invoked sparingly.” 195+ Original ju-
risdiction “is limited and manifestly to be sparingly exercised, and
should not be expanded by construction.” 1055 Exercise of its origi-
nal jurisdiction is not obligatory on the Court but discretionary, to
be determined on a case-by-case basis on grounds of practical ne-
cessity. 1058 It is to be honored “only in appropriate cases. And the

1050 Wisconsin v. Pelican Ins. Co., 127 U.S. 265 (1888).

105314, 297. See also the dictum in Cohens v. Virginia, 6 Wheat. (19 U.8.) 264,
39§-399 (1821); Chisholm v. Georgia, 2 Dall. (2 U.S.) 419, 431432 (1793).

1052 Marbury v. Madison, 1 Cr. (5 U.S.) 137 (1803). The Chief Justice declared
that “a negative or exclusive sense” had to be given to the affirmative enunciation
of the cases to which original jurisdiction extends. Id., 174. This exclusive interpre-
tation has been since followed. Ex parte Rollman, 4 Cr. (8 U.8)) 75 (1807); New Jer-
sey v. New York, 5 Pet. (30 U.S.) 284 (1831); Ex parte Barry, 2 How, (43 U.S.) 65
(1844); Ex parte Vallandigham, 1 Wall. (68 U.S.) 243, 252 (1864); Ex parte Yerger,
8 Wall. (75 U.S.) 85, 95 (1869). In the curious case of Ex parte Levitt, 302 U.S. 633
(1937), the Court was asked to unseat Justice Black on the ground that his appoint-
ment violated Article 1. §6, cl.2. Although it rejected petitioner’s application, the
Court did not point out that it was being asked to assume original jurisdiction in
violation of Marbury v. Madison.

1053952 U.S. 416 (1920). See also South Carolina v. Katzenbach, 383 U.S. 301
(1966), and Oregon v. Mitchell, 400 U.S. 112 (1970).

1084 UJtah v. United States, 394 U.S. 89, 95 (1968).

1085 California v. Southern Pacific Co., 157 U.S. 229, 261 (1895). Indeed, the use
of the word “sparingly” in this context is all but ubiquitous. E.g., Wyoming v. Okla-
homa, 112 S.Ct. 789, 798~800 (1992); Maryland v. Louisiana, 451 U.S. 725, 739
(1981); United States v. Nevada, 412 U.S. 534, 538 (1973).

1056 Texas v. New Mexico, 462 U.S. 554, 570 (1983).
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question of what is appropriate concerns of course the seriousness
and dignity of the claim; yet beyond that it necessarily involves the
availability of another forum where there is jurisdiction over the
named parties, where the issues tendered may be litigated, and
where appropriate relief may be had. We incline to a sparing use
of our original jurisdiction so that our increasing duties with the
appellate docket will not suffer.” 1057 But where claims are of suffi-
cient “seriousness and dignity,” in which resolution by the judiciary
is of substantial concern, the Court will hear them,1058

POWER OF CONGRESS TO CONTROL THE FEDERAL
COURTS

The Theory of Plenary Congressional Control

Unlike its original jurisdiction, the appellate jurisdiction of the
Supreme Court is subject to “exceptions and regulations” pre-
scribed by Congress, and the jurisdiction of the inferior federal
courts is subject to congressional prescription. Additionally, Con-
gress has power to regulate modes and practices of proceeding on
the part of the inferior federal courts. Whether there are limita-
tions to the exercise of these congressional powers, and what the
limitations may be, are matters that have vexed scholarly and judi-
cial interpretation over the vears, inasmuch as congressional dis-
pleasure with judicial decisions has sometimes led to successful ef-
forts to “curb” the courts and more {requently t¢ proposed but un-
successful curbs. 1059 Supreme Court holdings establish clearly the

1057 Jllinois v. City of Milwaukee, 406 U.S. 91, 93-94 (1972). In this case, and
in Washington v. General Motors Corp., 406 U.S. 109 (1972), and Ohio v. Wyandotte
Chemicals Corp., 401 U.S. 493 (1971), the Court declined to permit adjudication of
environmental pollution cases manifestly within its original jurisdiction because the
nature of the cases required the resolution of complex, novel, and technical factual
questions not suitable for resolution at the Court's level as a matter of initial deci-
sion but which eould be brought in the lower federal eourts. Not all such eases, how.
ever, were barred. Vermont v. New York 406 U.S. 186 (1972) (granting leave to file
complaint). In other instances, notably involving “political questions,” ¢f. Massachu-
setts v. Mellon, 262 U.S. 447 (1923), the Court has simply refused permission for
parties to file bills of complaint without hearing them on the issue or producing an
opinion. E.g., Massachusetts v. Laird, 400 U.S. 886 (1970) (constitutionality of Unit-
ed States action in Indochina); Delaware v. New York, 385 U.S. 895 (1966) (constitu-
tionality of electoral college under one-man, one-vote rule).

1058 Wyoming v. Oklahoma, 112 S.Ct. 789, 798-799 (1982). The principles are
the same whether the Court’s jurisdiction is exclusive or concurrent. Texas v. New
Mexico, 462 U.S. 554 (1983); California v. West Virginia, 454 U.S. 1027 (1981); Ari-
zona v. New Mexico, 425 U.S. 794 (1976).

1089 A classic but now dated study is Warren, Legislative and Judicial Attacks
on the Supreme Court of the United States—A History of the Twenty-Fifth Section
of the Judiciary Act, 47 Am. L. Rev. 1, 161 (1913). The most comprehensive consid-
eration of the constitutional issue is Hart, The Power of Congress to Limit the Juris-
diction of Federal Courts: An Exercise in Dialectic, 66 Harv, L. Rev. 1362 (1953),
reprinted in HART & WECHSLER, op. cit., n. 250, 393.
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breadth of congressional power, and numerous dicta assert an even
broader power, but that Congress may through the exercise of its
powers vitiate and overturn constitutional decisions and restrain
It the exercise of constitutional rights is an assertion often made but
not sustained by any decision of the Court.

Appellate Jurisdiction.—In Wiscart v. D’Auchy, 1960 the issue
' was whether the statutory authorization for the Supreme Court to
| review on writ of error circuit court decisions in “civil actions” gave
i , it power to review admiralty cases. 1961 A majority of the Court de-
| | . cided that admiralty cases were “civil actions” and thus reviewable;
in the course of decision, it was said that “{i]f Congress had pro-
il vided no rule to regulate our proceedings, we cannot exercise an
{lit appellate jurisdiction; and if the rule is provided, we cannot depart
Al ' from it.” 1962 Much the same thought was soon to be expressed by
i Chief Justice Marshall, although he seems to have felt that in the
: absence of congressional authorization, the Court’s appellate juris-
diction would have been measured by the constitutional grant.
““Had the judicial act created the supreme court, without defining
‘ il or limiting its jurisdiction, it must have been considered as possess-

ing all the jurisdiction which the constitution assigns to it. The leg-
islature would have exercised the power it possessed of creating a
supreme court, as ordained by the constitution; and in omitting to
exercise the right of excepting from its constitutional powers, would
have necessarily left those powers undiminished.

“The appellate powers of this court are not given by the judi-
cial act. They are given by the constitution. But they are limited
! and regulated by the judicial act, and by such other acts as have
E' been passed on the subject.” 1063 Later Justices viewed the matter
differently than had Marshall. “By the constitution of the United
States,” it was said in one opinion, “the Supreme Court possesses
no appellate power in any case, unless conferred upon it by act of
Congress.” 1064 In order for a case to come within its appellate ju-
risdiction, the Court has said, “two things must concur: the Con-

] -
[ 1080 3 Dall. (3 U.S) 321 (1796).
1061 Judiciary Act of 1789, §22, 1 Stat. 84.

f! 1062 Wiscart v. D'Auchy, 3 Dall. (3 U.S.) 321, 327 (1796). The dissent thought

that admiralty cases were not “civil actions” and thus that there was no appellate
I review. Id., 326-327. See also Clarke v. Bazadone, 1 Cr. (5§ U.S.) 212 (1803); Turner
i v. Bank of North America, 4 Dall. (4 U.S.) 8 (1799).
H 1083 Dyurousseau v. United States, 6 Cr. (10 U.S.) 307, 313-314 (1810). “Courts
! which are created by written law, and whose jurisdiction is defined by written law,
1 cannot transcend that jurisdiction.” Ex parte Bollman, 4 Cr. (4 U.S.) 75, 93 (1807)
I (Chief Justice Marshall). Marshall had earlier expressed his Durousseau thoughts
It in United States v. More, 3 Cr. (7 U.S.) 159 (1805).
i|j : 1064 Barry v. Mercein, 5 How. (46 U.S.) 103, 119 (1847) (case held nonreviewable
i because minimum jurisdictional amount not alleged).
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stitution must give the capacity to take it, and an act of Congress
must supply the requisite authority.” Moreover, “it is for Congress
to determine how far, within the limits of the. capacity of this court
to take, appellate jurisdiction shall be given, and when conferred,
it can be exercised only to the extent and in the manner prescribed
by law. In these respects it is wholly the creature of legisla-
tion.” 1065

This congressional power, conferred by the language of Article
I, §2, cl. 2, which provides that all jurisdiction not original is to
be appellate, “with such Exceptions, and under such Regulations as
the Congress shall make,” has been utilized to forestall a decision
which the congressional maijority assumed would be adverse to its
course of action. In Ex parte McCardle, 1956 the Court accepted re-

view on certiorari of a denial of a petition for a writ of habeas cor-

pus bv the circuit court: the petition was bv a civilian convicted by

a_military_commission of acts obstructing Reconstruction. Antici-
pating that the Court might void, or at least undermine, congres-
sional reconstruction of the Confederate States, Congress enacted

over the President’s veto a provision repealing the act which au-
thorized the appeal McCardle had taken. 1967 Although the Court
had -glreadv heard argument on the merits, it then dismissed for

motives of the legislature. We can onlv examine into its power
under the Constitution; and the power to make exceptions to the

appellate jurisdiction of this court is given by express words.

“What, then, is the effect of the repealing act upon the case be-

fore us? ‘We cannot doubt as to this. Without jurisdiction the court
-cannot proceed at all in any cause. Jurisdiction is power to declare
the law, and when it ceases to exist, the only function remaining

to the court.is that of announcing the fact and dismissing the

1982 Daniels v. Railread Co, 3 Wall. (70 ‘U.S.) 250, 254 (1885) (case held

“nonreviewable because certificate of division in circuit did not set forth questions

in dispute as provided by statute.)

11068 §-Wall. (73 U.S.) 318 (1868). That Congress’ apprehensions might have had
a basis in fact, see C. FAIRMAN, HisToRyY OF THE SUPREME COURT OF THE UNITED
StaTES: VOL. VI, Pr. I —RECONSTRUCTION AND REUNION 1864-88 (New York: 1971),
493-495. McCardle:is fully reviewed in id., 433-514.

1067 By the Act of February 5, 1867, §1, 14 Stat. 386, Congress had authorized

- appeals to the Supreme Court from circuit court decisions denying habeas corpus.

Previous to this statute, the Court's jurisdiction to review habeas corpus decisions,
based in §14 of the Judiciary Act of 1789, 1 Stat. 81, was somewhat fuzzily con-
ceived. Compare United States v. Hamilton, 3 Dall. (3 U.S.) 17 (1795), and Ex parte
Burford, 3 Cr. (7 U.S.) 448 (1806), with Ex parte Bollman, 4 Cr. (8 U.S.) 75 (1807).
The repealing statute was the Act of March 27, 1868, 15 Stat. 44.- The repealed act
was reenacted March 3, 1885. 23 Stat. 437.

1088 Ex parte McCardle, 7 Wall. (74 U.S.) 506 (1869). In the course of the opin-
ion; Chief Justice Chase speculated about the Court’s.power in the absence of any
legislation in tones reminiscent of Marshall's-.comments. Id., 513.
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cause.” 1069 Although McCardle grew out of the stresses of Recon-

struction, the principle there applied has been similarly affirmed
and applied in later cases. 107°

Jurisdiction of the Inferior Federal Courts.—The Framers,
as we have seen, 1071 divided with regard to the necessity of courts
inferior to the Supreme Court, simply authorized Congress to cre-
ate such courts, in which, then, judicial power “shall be vested” and
to which nine classes of cases and controversies “shall extend.” 1072
While Justice Story deemed. it imperativé of Congress to create in-
ferior federal courts and, when they had been created, to vest them
with all the jurisdiction they were capable of receiving, 1073 the
First Congress acted upon a wholly different theory. Inferior courts
were created, but jurisdiction generally over cases involving the
Constitution, laws, and treaties of the United States was not given
them, diversity jurisdiction was limited by a minimal jurisdictional

1069 4., 514.

1070 Thus, see Justice Frankfurter's remarks in National Mutual Ins. Co. v.
Tidewater Transfer Co., 337 U1.S. 582, 655 (1948) (dissenting): “Congress need not
give this Court any appellate power; it may withdraw appellate jurisdiction once
conferred and it may do so even while a case is sub Jjudice.” In The Francis Wright,
105 U.S. 381, 385-385 (1882), upholding Congress’ power to confine Supreme Court
review in admiralty cases to questions of law, the Court said: “(Wihile the appellate
power of this court under the Constitution- extends to all cases within the judicial
power of the United States, actual jurisdiction under the power is confined within
such limits as Congress sees fit to prescribe. . . . What those powers shall be, and
to what extent they shall be exercised, are, and always have been, proper subjects
of legislative control. Authority to limit the jurisdiction necessarily carries with it
authority to limit the use of the jurisdiction. Not only may whole classes of cases
be kept out of the jurisdiction altogether, but. particular classes of questions may
be subjected to reexamination and review, while -others are not.” See also
Luckenbuch S. S. Co. v. United States, 272 U.S. 533, 537 (1926); American Con-
struction Co. v. Jacksonville, T. & KW, RY., 148 U.S. 372, 378 (1893), TUnited States
v. Bitty, 208 U.S. 393 (1908); United States v. Young, 94 U.S. 258 (1876). Numerous
restrictions on the exercise of appellate jurisdiction have been upheld. E.g., Con-
gress for a hundred years did not provide for a right of appeal to the Supreme Court
in criminal cases, except upon a certification of division: by-the circuit court: at first
appeal was provided in capital cases and then in others. F. FRANKFURTER & J. LAN-
DIS, op. cit., n. 12, 75, 165-120. Other limitations noted heretofore.include minimum
jurisdictional amounts, restrictions of review to questions of* law and to questions
certified from the circuits, and the scope of review of state court decisions of federal
constitutional questions. See Walker v. Taylor, 5 How. (46 U.S.) 64 (1847). Though
McCardle is the only case in which Congress successfully. forestalled. an: expected de-
cision by shutting off jurisdiction, other cases have been cut off while pending on
appeal, either inadvertently, Insurance Co. v: Ritchie, 5 Wall. (72 U.S.):541 (1866),
or intentionally, Railroad Co. v. Grant, 98 U.S. 398 (1878), by raising the require-
ments for jurisdiction without a reservation for pending cases. See also Bruner v.

United States, 343 U.S. 112 (1952); District of Columbia v. Eslin, 183 U.S. 62
(1901).

1071 Syupra, pp. 597598, 599-600.
1072 Article Fﬁ, §1,2.
1073Martin v. Hunter's Lessee. 1 Wheat. (14 U.S.) 304, 374 (1816). For an effort
to reframe Justice Story'’s position in modern analytical terms, see the writings of
Professors Amar and Clinton, supra, n. 134; infra, n.-1098.
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amount requirement and by a prohibition on creation of diversity
through assignments, equity jurisdiction was limited to those cases
where a “plain, adequate, and complete remedy” could not be had
at law. 1074 This care for detail in conferring jurisdiction upon the
inferior federal courts bespoke a conviction by Members of Con-
gress that it was within their power to confer or to withhold juris-
diction at their discretion. The cases have generally sustained this
view.

Thus, in Turner v. Bank of North America, 1975 the issue was
the jurisdiction of the federal courts in a suit to recover on a prom-
issory note between two citizens of the same State but in which the
note had been assigned to a citizen of a second State so that suit
could be brought in federal court under its diversity jurisdiction, a_
course of action prohibited by §11 of the Judiciary Act of 1789, 1076

Counsel for the bank argued that the grant of judicial power by the
Constitution was a direct grant of jurisdiction, provoking from
Chief Justice Ellsworth a considered doubt077 and from dJustice
Chase = firm rejection. “The notion has frequently been enter-

tained, that the. federal courts derive their judicial power imme-

diately from the constitution: but the political truth is, that the dis-

longs to Congress. If Congress has given the power to this Court,

posal of the judicial power (except in a few specified instances) be-

we_possess it, not otherwise: and if Congress has_not given the

power to us, or to any other Court, it still remains at the legislative

disposal. Besides, Congress is not bound, and it would, perhaps, be

inexpedient, to enlarge the jurisdiction of the federal courts, to
every subject, in every form, which the constitution might war-
rant.” 1078 Applying § 11, the Court held that the circuit court had
lacked jurisdiction.

Chief Justice Marshall himself soon made similar asser-
tions, 197 and the early decisions of the Court ‘continued to be

1074 Judiciary Act of 1789, 1 Stat. 73. See Warren, New Light on the History of
the Judiciary Act of 1789, 37 Harv. L. Rev. 49 (1923). A modern study of the first
Judiciary Act that demonstrates the congressional belief in discretion to structure
jurisdiction is Casto, The First Congress’s Understanding of Its Authority over the
Federal Courts’ Jurisdiction, 26 B. C. L. Rev. 1101 (1985).

10754 Dall. (4 U.5) 8 (Q79). _

1076 *NTJor shall any district or circuit court have cognizance of any suit to re-
cover the contents of any promissory note or other chose in action in favour of an
assignee; unless a suit might have been prosecuted in such court to recover the said
contents if no assignment had been made, except in cases of foreign bills of ex-
change.” 1 Stat. 78.

1077 Turner v. Bank of North America, 4 Dall. (4 U.S.) 8, 10 (1799).

1078 Thid.

1078 In Ex parte Bollman, 4 Cr. (8 U.5.) 75, 93 (1807), Marshall observed that
“courts which are created by written law, and whose jurisdiction is defined by writ-
ten law, cannot transcend that jurisdiction.”
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sprinkled with assumptions that the power of Congress to create
inferior federal courts necessarily implied “the power to limit juris-
diction of those Courts to particular objects.”1080 In Cary v. Cur-

tis, 1081 a statute making final the decision of the Secretary of the
Treasury in certain tax disputes was challenged as an unconstitu-
tional deprivation of the judicial power of the courts. The Court de-

ed

_ated instances applicable exclusively to this court), dependent for
its distribution and organization, and for the modes of its exercise,

it has its origin in the Constitution, is (except in enumer-

otherwise. “[1)he judicial power of the United States, al-

_entirely upon the action of Congress, who possess the sole power

“of creating tribunals (inferior to the Supreme Court), for the exer-
cise of the judicial power, and of investing them with jurisdiction

_either limited, concurrent, or exclusive, and of withholding jurisdic-

___tion from them in the exact degrees and character which to Con-

_gress may seem proper for the public good.” *°* Five years later,
the validity of the assignee clause. of the Judiciary Act of 17891983
was placed in issue in Skeldon v. Sill, 198+ in which diversity of citi-
zenship had been ‘created by assignment of a negotiable instru-
ment. It was argued that inasmuch as the right of a citizen of any
State to sue citizens of another flowed directly from Article III,
Congress could not restrict that right. Unanimously, the Court re-
jected these contentions and held that because the Constitution did
not create inferior federal courts but rather autharized Congress.to

tion and_to withhold jurisdiction _of any of the enumerated cases
and controversies in Article III. The case and the princi le has
_been cited and reaffirmed numerous times, 1085 and has been quite

_recently applied. 1986

1080 {Jnited States v. Hudson & Goodwin, 7 Cr. (11 U.S.) 32, 33 (1812). Justice
Johnson continued: “All other Courts [beside the Supreme Court] created by the
general Government possess no jurisdiction but what is given them by the power
that creates them, and can be vested with none but what the power ceded to the
general Government will anthorize them to confer.” See also Rhode Island v. Massa-
chusetts, 12 Pet. (37 U.S.) 657, 721-722 (1838).

10813 How. (44 U.S.) 236 (1845).

108214 244-245. Justices McLean and Story dissented, arguing that the right

to construe the law in all matters of controversy is of the essence of judicial power,
Id., 264.

1083 Sypra, n. 1076.

10848 How. (49 U.S.) 441 (1850).

1085E, g, Kline v. Burke Construction Co., 260 U.S. 226, 233-234 (1922); Ladew
v. Tennessee Copper Co., 218 U.S. 357, 358 (1910) Venner v. Great Northern R.
Co., 209 U.S. 24, 35 (1908); Kentucky v. Powers, 201 U.S. 1, 24 (1906); Stevenson
v. Fain, 195 U.S. 165, 167 (1904); Plaguemines Fruit Co. v. Henderson, 170 U.Ss.
511, 513-521 (1898); The Mayor v. Cooper, 6 Wall, (73 U.S.) 247, 251-252 (1868).

1086 By the Voting Rights Act of 1965, Congress required covered States that
wished to be relieved of coverage to bring actions to this effect in the District Court

create them, Congress was also empowered to define their jurisdic.
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Congressional Control Over Writs and Processes.—The
Judiciary Act of 1789 contained numerous provisions relating to
the times and places for holding court, even of the Supreme Court,
to times of adjournment, appointment of officers, issuance of writs,
citations for contempt, and many other matters which it might be
supposed courts had some authority of their own to regulate, 1087
The power to enjoin governmental and private action has fre-
quently been curbed by Congress, especially as the action has in-
volved the power of taxation at either the federal or state level, 1088
Though the courts have variously interpreted these restric-
tions, 1089 they have not denied the power to impose them.

Reacting to judicial abuse of injunctions in labor disputes, 1090

Congress in 1932 enacted the Norris-La Guardia Act which forbade _

— the issuance of injunctions in labor disputes except through compli-

ance with a lengthy hearing and fact-finding process which_re-

__Quired the district judge to determine that only through the injunc-

tive process could irremediable harm through illegal conduct be

._prevented. 1997 The Court seemingly experienced no_difficulty up-__

_holding the Act,2%% and it_has liberally applied it through the

years. 1093
——

Congress’ power to confer, withhold, and restrict jurisdiction is
_clearly revealed in the Emergencv Price Contral Act of 1942 1094

tgkil

and in the cases arising from it. Fearful that the price control pro-

of the District of Columbia. In South Carolina v. Katzenbach, 383 U.S. 301, 331
(1966), Chief Justice Warren for the Court said: “Despite South Carolina's argument
to the contrary, Congress might appropriately limit litigation under this provision
to a single court in the District of Columbia, pursuant to its constitutional power
under Art. III, §1, to ‘ordain and establish’ inferior federal tribunals.” See also
Palmore v. United States, 411 U.S. 389, 400402 (1973); Swain v. Pressley, 430 U.S.
372 (1977). And see Taylor v. St. Vincent’s Hosp., 369 F. Supp. 948 (D. Mont. 1973),
affd., 523 F.2d 75 (9th Cir.), CERT. DEN., 424 U.S. 948 (1976).

10871 Stat. 73. For a comprehensive discussion with itemization, see Frank-
furter & Landis, Power of Congress over Procedure in Criminal Contempte in ‘Infe-
rior’ Federal Courts—A Study in Separation of Powers, 37 Harv. L. Rev. 1010
(1924).

1088 The Act of March 2, 1867, 10, 14 Stat. 475, as amended, now 26 U.S.C.
§7421 (federal taxes): Act of August 21, 1937, 50 Stat. 738, 28 U.S.C. § 1341 (state
taxes). See also Act of May 14, 1934, 48 Stat. 775, 28 U.S.C. § 1342 (state rate-mak-
ing).
108% Compare Snyder v. Marks, 109 U.S. 189 (1883), with Dodge v. Brady, 240
U.S. 122 (1916); with Allen v. Regents, 304 U.S. 439 (1938).

1090 F, FRANKFURTER & 1. GREENE, THE LABOR INJUNCTION (New York: 1930).

109147 Stat. 70 (1932), 29 U.5.C. §§ 101-115.

10921 Lauf v. E.G. Shinner & Co., 303 U.S. 323, 330 (1938), the Court simply
declared: “There can be no question of the power of Congress thus to define and
limit the jurisdiction of the inferior courts of the United States.” :

1093E. g., New Negro Alliance v. Sanitary Grocery Co., 303 U.S. 552 (1938);
Brotherhood of Railroad Trainmen v. Chicago River & Indiana R.R. Co., 353 U.S.
30 (1957); Boys Market v, Retail Clerks Union, 398 U.S. 235 (1970).

1094 56 Stat. 23 (1942). :
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gram might be nullified by injunctions, Congress provided for a
special court in which persons could challenge the validity of price
regulations issued by the Government with appeal from the Emer-
gency Court of Appeals to the Supreme Court. The basic
consitutionality of the Act was sustained in Lockerty v. Phil-
lips. 1995 In Yakus v. United States, 1026 the Court upheld the provi-
sion of the Act which conferred exclusive jurisdiction on the special
court to hear challenges to any order or regulation and foreclosed
a plea of invalidity of any such regulation or order as a defense to
a criminal proceeding under the Act in the regular district courts.
Although Justice Rutledge protested in dissent that this provision
conferred jurisdiction on district courts from which essential ele-
ments of the judicial power had been abstracted, 1097 Chief Justice
Stone for the Court declared that the provision presented no novel
constitutional issue. :

The Theory Reconsidered

Despite the breadth of the language of many of the previously

cited cases, the actual holdings constitute something less than an

_affirmance of plenary congressional power to do anything desired
by manipulation of jurisdiction and indeed the cases reflect certain

Lz iy = : . : e
C:‘/‘JL”"" __limijtations. Setting to one side various formulations, such as man-
-//— e = - T A

datorv vesting of jurisdiction, 1998 inherent judicial power,10% and

1095319 U.S. 182 (1943).

1096 321 U.S. 414 (1944).

109714, 468. In United States v. Mendoza-Lopez, 481 U.S. 828 (1987), purport-
edly in reliance on Yakus and other cases, the Court held that a collateral challenge
must be permitted to the use of a deportation proceeding as an element of a crimi-
nal offense where effective judicial review of the deportation order had been denied.
A statutory scheme similar to that in Yakus was before the Court in Adamo Wreck-
ing Co. v. United States, 434 1.S. 275 (1978), but statutory construction enabled
the Court to pass by constitutional issues that were not perceived to be insignifi-
cant. See esp. id., 289 (Justice Powell concurring). See also Harrison v. PPG Indus-
tries, 446 U.S. 578 (1980), and id., 594 (Justice Powell concurring).

1008 This was Justice Story’s theory propounded in Martin v. Hunter's Lessee,
1 Wheat. (14 U.S.) 304, 329-336 (1816). Nevertheless, Story apparently did not be-
lieve that the constitutional bestowal of jurisdiction was self-executing and accepted
the necessity of statutory conferral. White v. Fenner, 29 Fed. Cas. 1015 (No. 17,547)
(C.C.D.R.I. 1818) (Justice Story). In the present day, it has been argued that the
presence in the jurisdictional-grant provisions of Article III of the word “all” before
the subject-matter grants - federal question, admiraity. public ambassadors - man-
dates federal court review at some level of these cases, whereas congressional dis-
cretion exists with respect to party-defined jurisdiction - such as diversity. Amar,
A Neo-Federalist View of Article IlI: Separating the Two-Tiers of Federal Jurisdic-
tion, 65 B. U. L. Rev. 205 (1985); Amar, The Two-Tiered Structure of the Judiciary
Act of 1789, 138 U. Pa. L. Rev. 1499 (1990). Rebuttal articles include Meltzer, The
History and Structure of Article III, id., 1569; Redish, Text, Structure, and Common
Sense in the Interpretation of Article III, id., 1633; and a response by Amar, id.,
1651. An approach similar to Professor Amar's is Clinton, A Mandatory View of Fed-
eral Jurisdiction: A Guided Quest for the Original Understanding of Article III, 132
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a theory, variously expressed, that the Supreme Court has “essen-

_tial constitutional functions” of judicial review that Congress mav

_not impair_through jurisdictional limitations, *'%9 which lack tex-
tual and subsequent judicial support, one can see nonetheless the
possibilities of restrictions on congressional power flowing from

Uil

such basic constitutional underpinnings as express prohibitions.

separation of powers, and the nature of the judicial function. 1*9'
Whether because of the plethora of scholarly writing contesting the
existence of unlimited congressional power or because of another
reason, the Court of late has taken to noting constitutional reserva-
tions about legislative denials of jurisdiction for judicial review of
constitutional issues and construing statutes so as not to deny ju-
risdiction. 1102

Ex parte McCardle 1103 marks the furtherest advance of con-
gressional imposition of its will on the federal courts, and it is sig-
nificant because the curb related to the availability of the writ of
habeas corpus, which is marked out with special recognition by the
Constitution. 1104

But how far did McCardle actually reach? In concluding its
opinion, the Court carefully observed: “Counsel seem to have sup-
posed, if effect be given to the repealing act in question, that the
whole appellate power of the court, in cases of habeas corpus, is de-

U. Pa. L. Rev. 741 (1984); Clinton, Early Implementation and Departures from the

Constitutional Plan, 86 Colum. L. Rev. 1515 (1986). Though perhaps persuasive as

an original interpretation, both theories confront a large number of holdings and

dicta as well as the understandings of the early Congresses revealed in their ac-
. tions. See Casto, supra, n. 1074.

1099 Justice Brewer in his opinion for the Court in United States v. Detroit Tim-
her & Lumber Co., 200 U.S. 321, 339 (1906), came close to asserting an independ-
ent, inherent power of the federal courts, at least in equity. See also Paine Lumber
Co. v. Neal, 244 U.S. 459, 473, 475—476 (1917) (Justice Pitney dissenting). The ac-
ceptance by the Court of the limitations of the Norris-LaGuardia Act, among other
decisions. contradicts these assertions.

1100 The theory was apparently first developed in Ratner, Congressional Fower
Over the Appellate Jurisdiction of the Supreme Court, 109 U. Pa. L. rev. 157 (1960).
See also Ratner, Majoritarian Constraints on Judicial Review: Congressional Con-
trol of Supreme Court Jurisdiction, 27 Vill. L. Rev. 929 (1981-82). The theory was
endorsed by Attorney General William French Smith as the view of the Department
of Justice. 128 CONG. REC. 9093-9097 (1982) (Letter to Hon. Strom Thurmond).

1101 An extraordinary amount of writing has been addressed to the issue, only
a fraction of which is touched on here. See HART & WECHSLER, op. cit., n.250, 362—
424.

1102 Johnson v. Robison, 415 U.S. 361, 366—367 (1974); Weinberger v. Salfi, 422
U.S. 749, 762 (1975); Bowen v. Michigan Academy of Family Physicians, 476 U.S.
667, 681 n. 12 (1986); Webster v. Doe, 486 U.S. 592, 603 (1988). In the last cited
case, Justice Scalia attacked the reservation and argued for nearly complete con-
gressional discretion. Id., 611—615 (concurring).

11037 Wall (74 U.S.) 506 (1869). For the definitive analysis of the case, see Van
Alstyne, A Critical Guide to Ex Parte McCardle, 15 Ariz. L. Rev. 229 (1973).

1104 Article I, §9, cl. 2. .
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nied. But this is an error. The act of 1868 does not exempt from
that jurisdiction any cases but appeals from Circuit Courts under
" I the act of 1867. It does not affect the jurisdiction which was pre-
, viously exercised.”1105 A year later, in Ex parte Yerger, 1106 the
Court held that it did have authority under the Judiciary Act of
1789 to review on certiorari & denial by a circuit court of a petition
Y fgr writ of habeas corpus on behalf of one held by the military in
the South. It thus remains unclear whether the Court would have
e followed its language suggesting plenary congressional control if
{ ; the effect had been to deny absolutely an appeal from a denial of
1 a writ of habeas corpus. 1107

Another Reconstruction Congress attempt to curb the judiciary
s failed in United States v. Klein, 1198 in which a statute. couched in
i f jurisdictional terms, which attempted to set aside both the eftect of

) - = - =5 = n
Hig 2 presidential pardon and the judicial effectuation of such a pardon

Il was voided. 119% The statute declared that no pardon was to be ad-
it missible in evidence in support of any claim against the United
i States in the Court of Claims for the return of confiscated property

i of Confederates nor, if already put in evidence in a pending case,
should it be considered on behalf of the claimant by the Court of

H 1:05Ex parte McCardle, 7 Wall, (74 U.S.) 506, 515 (1869).

i 1106 § Wall. (75 U.S.) 85 (1869). Yerger is fully reviewed in C. FAIRMAN, HISTORY
OF THE SUPREME COURT OF THE UNTTED STaTES: VOL. VI, PT. I—RECONSTRUCTION

: AND REUNION, 1864-88 (New York: 1971), 558-618.

! 1107 Cf. Eisentrager v. Forrestal, 174 F. 2d 961, 966 (D.C.Cir. 1949), revd. on
,;F ; other grounds sub nom. Johnson v. Eisentrager, 339 U.S. 763 (1350). Justice Doug-
HHE las, with whom Justice Black joined, said in Glidden Co. v. Zdanok, 370 U.S. 530,
605 n. 11 (1962) (dissenting opinion): “There is a serious question whether the
McCardle case could command a majority view today.” Justice Harlan, however,
cited McCardle with apparent approval of its holding, id., 567-568, while noting
that Congress’ “authority is not, of course, unlimited.” Id., 568. McCardle was cited
approvingly in Bruner v. United States, 343 U.S. 112, 117 n. 8 (1952), as illustrat-
ing the rule “that when a law conferring jurisdiction is repealed without any res-
ervation as to pending cases, all cases fall with the law. . . .”

1108 13 Wall. (80 U.S.) 128 (1872). See C. FARMAN, HISTORY OF THE SUPREME
CourT OF Tt UNITED STATEs: Vor. VI, PT. I—RECONSTRUCTION AND REUNION
1864~88 (New York: 1971), 558-618. The seminal discussion of Kiein may be found
in Young, Congressional Regulation of Federal Courts’ Jurisdiction and Processes:
United States v. Klein Revisited, 1981 Wisc. L. Rev. 1189. While he granted that
Klein is limited insofar as its bearing on jurisdictional limitation per se is concerned,
he cited an ambiguous holding in Armstron v. United States, 13 Wall. (80 U.S.) 154
(1872), as in fact a judicial invalidation of a jurisdictional limitation. Young, id.,
1222-1223 n. 178.

1108 Congress by the Act of July 17, 1862, §§5, 13, authorized the confiscation
of property of those persons in rebellion and authorized the President to issue par-
f dons on such conditions as he deemed expedient, the latter provision being unneces-
i sary in light of Article II, § 2, cl. 1. The President’s pardons all provided for restora-
i 'i- tion of property, except slaves, and in United States v. Padelford, 9 Wall, (76 Us)

| 531 (1870), the Court held the claimant entitled to the return of his property on

the basis of his pardon. Congress thereupon enacted the legislation in question. 16
tat. 235 (1870).

g
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Claims or by the Supreme Court on appeal. Proof of loyalty was re-
quired to be made according to-provisions of certain congressional
enactments and when judgment had already been rendered on
other proof of loyalty the Supreme Court on appeal should have no
further jurisdiction and should dismiss for want of jurisdiction.
Moreover, it was provided that the recitation in any pardon which
had been received that the claimant had taken part in the rebellion
was to be taken as conclusive evidence that the claimant had been
disloyal and was not entitled to regain his property-

The Court began by reaffirming that Congress controlled the
existence of the inferior federal courts and the jurisdiction vested
in them and the appellate jurisdiction of the Supreme Court. “But
the language of this provision shows plainly that it does not intend
to withhold appellate jurisdiction except as a means to an end. . ..
It is evident . . . that the denial of jurisdiction to this court, as well
as to the Court of Claims, is founded solely on the application of
a rule of decision, in causes pending, prescribed by Congress. The
Court has jurisdiction of the cause to a given point; but when it as-
certains that a certain state of things exists, its jurisdiction is to

cease and it is required to dismiss the cause for want of jurisdic-
tion.

«It seems to us that this is not an exercise of the acknowledged
power of Congress to make exceptions and prescribe regulations to

.the appellate power.” 1110 The statute was void for two reasons. it

“infring[ed] the constitutional power of the Executive,” 11! and it

_“prescribled] "a_rule for the decision of a cause in a particular
wav.” 1112 Kiein thus stands for the proposition that Congress may
not violate the principle of separation of powers 1113 and that it
.may not accomplish certain forbidden substantive acts by casting
them in jurisdictional terms. 1114

Gther restraints on congressional power over the federal courts
may be gleaned from the opinion in the much-disputed Crowell v.

1110 United States v. Klein, 13 Wall. (80 U.S.) 128, 145-146 (1872).

111114, 147.

1m2]d,, 146.

111314, 147. For an extensive discussion of Klein, see United States v. Sioux
Nation, 448 U.S. 371, 391405 (1980), and id., 424, 427434 (Justice Rehnquist dis-
senting). See also Pope v. -United States, 323 US. 1, 89 (1944); Glidden Co. v.

- Zdanok, 370 U.S. 530, 568 (1962) (Justice.Harlan). In Robertson v. Seattle Audubon

Society, 112 S.Ct. 1407 (1992), the 9th Circuit had held unconstitutional under
Klein a statute that it construed to deny the federal courts power to construe the
law, but the Supreme Court held that Congress had changed the law that the courts
were to apply. The Court declined to consider whether Klein was properly to be read
as voiding a law “because it directed decisions in pending cases without amending
any law.” Id., 1414.

1114 United States v. Klein, 13 Wall. (80 U.S.) 128, 147 (1872).
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Benson. 1115 In an 1856 case, the Court distinguished between mat-
ters’of private right which from their nature were the suhiecr of a
suit at th law, equitv, or admiralty and which cannot be
withdrawn from judicial cognizance and those matters of public

right-which, though susceptible of Judicial determination, did ot

cognizance. 1116 What this might mean was elaborategd in Crowel]
v. Benson, 1117 involving the finality to be accorded administrative
findings of jurisdictional facts in compensation cases. In holding
that an employer was entitled to a trial de novo of the constitu-
tional jurisdictional facts of the matter of the employer-employee
relationship and of the occurrence of the injury in interstate com-

reguire it and which might or might not be brought within judicial

timately was “rather a question of the appropriate maintenance of
the Federal judicial power” and “whether the Congress may sub-
stitute for constitutional courts, in which the judicial power of the
United States is vested. an administrative agency . . . for the final
determination of the existence of the facts upon which the enforce-
ment of the constitutional rights of the citizen depend.” The answer
was stated broadly. “In cases brought to enforce constitutional
rights, the judicial power of the United States necessarily extends

dicial power of the United States in the enforcement of constitu-
tional rights requires that the Federal court should determine such
an issue upon its own record and the facts elicited before it.” 1118

It is not at all clear that, in this respect, Crowell v..Benson re-
mains good law. It has never been overruled, and it has been cited

118285 U.S. 22 (1932). See also Ng Fung Ho v, White, 259 U.S..276 (1922),
Ohio Valley Water Co. v. Ben Avon Borough, 253 U.S. 287 (1920); St. Joseph Stock
Yard Co. v. United States, 298 U.S. 38 (1936).

1116 Murray’s Lessee v. Hoboken ‘Land & Improvement Co., 18 How. (59 US.)
272 (1856). .

1117285 U.S. 22 (1932), Justices Brandeis, Stone, and Roberts dissented. -
814 | 56, 60, 64.
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by several Justices approvingly, 1119 but the Court has never ap-
plied the principle to control another case. 1120

Express Constitutional Restrictions on Congress.—“[The
Constitution is filled with provisions that grant Congress or the
States specific power to legislate in certain areas;” Justice Black
said in a different context, “these granted powers are always sub-
ject to the limitations that they may not be exercised in a way that
violates other specific provisions of the Constitution." 1321 The Squ.
preme Court has had no occasion to deal with this principle in the
context of Congress’ power over its jurisdiction and the Jurisdiction
of the inferior federal courts, but the passage of the Portal-to-Portal

_Act 1122 presented the lower courts such an opportunity. The Act

—-extinguished back-pay claims growing out of several Supreme

Court interpretations of thevnFﬁgi;, Labor Standards Act: it also pro-

. vided that no court should have jurisdiction to enforce any claim

. .arising from these decisions. While some district courts sustained

was disapproved by the Courts of Appeals which indicated that the
withdrawal of jurisdiction would- be ineffective if the extinguish-
ment of the claims as a substantive matter was invalid. “We think
- . - that the exercise by Congress of its control over Jjurisdiction is
Subject to compliance with at least the requirements of the Fifth
_Amendment. That is to say, while Congress has the undoubted
-Dower to_give, withhold, and restrict the jurisdiction of the courts
Other than the Supreme Court, it must not so exercise that power

. 82.to deprive any person of life, Tiberty, or property without due

“the Act on the basig of the withdrawal of Jjurisdiction, this action

the dissent agreed that later cases had “undermined” the constitutional/jurisdic-
tional fact analysis, Id., 82 p 24; 110 n. 12. For other discussions, see Jacobellis
v. Ohio, 378 U.S. 184, 190 (1964) (Justice Brennan announcing judgment of the
Court, joined by Justice Goldberg); Pickering v. Hoard of Education, 391 U.S. 563,
576-579 (1968); Agosto v. INS, 436 U.S. 748, 753 (1978); United States v. Raddatz,
447 U.S. 667, 682-684 (1980), and id., 707-712 (Justice Marshall dissenting).

1120 Compare Permian Basin Area Rate Cases, 390 U.S. 747, 767, 792 (1968); °
Cordillo v. Liberty Mutual Ins. Co., 330 U.S. 469 (1947); South Chicago Coal & Dock

Crowell. Estep v. United States, 327 U.S. 114, 142 (1946); City of Yonkers v. United
States, 320 U.S. 685 (1944).
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—process_of law_or_to take private property without just compensa-
. _tiop 71123 -

Conclusion.—There thus remains a measure of doubt that
Congress’ power over the federal courts is as plenary as some of the
Court’s language suggests it is. Congress has a vast amount of dis-
L cretion in conferring and withdrawing and structuring the original
; and appellate jurisdiction of the inferior federal courts and the ap-

pellate jurisdiction of the Supreme Court; so much is clear from the
i practice since 1789 and the holdings of many Court decisions. That
its power extends to accomplishing by means of its control over ju-
risdiction actions which it could not do directly by substantive en-

i actment is by no means clear from the text of the Constitution nor
N from the cases.

FEDERAL-STATE COURT RELATIONS
Problems Raised by Concurrency

The Constitution established a system of government in which
total power, sovereignty, was not unequivocally lodged in one level
of government. In Chief Justice Marshall’s words, “our complex sys-
tem [presents] the rare and difficult scheme of one general govern-
ment, whose actions extend over the whole, but which possesses
; only certain enumerated powers, and of numerous state govern-
ments, which retain and exercise all powers not delegated to the
i Union. ...” Naturally, in such a system, “contests respecting
Y power must arise.” 2124+ Contests respecting power may frequently
arise in a federal system with dual structures of courts exercising
concurrent jurisdiction in a number of classes of cases. Too, the
possibilities of frictions grow out of the facts that one set of courts
; ‘:;;.‘ may interfere directly or indirectly with the other through injunc-

¥ tive and declaratory processes, through the use of habeas corpus
& and removal to release persons from the custody of the other set,
‘( and through the refusal hy state courts to be hound by decisions

o of the United States Supreme Court. The relations between federal
e ' and state courts are governed in part by constitutional law, with
respect, say, to state court interference with federal courts and

1123 Battaglia v. General Motors Corp., 169 F. 2d 254, 257 (2d Cir.), cert. den.
335 U.S. 887 (1948) (Judge Chase). See also Seese v. Bethlehem Steel Co., 168 F.
2d 58, 65 (4th Cir. 1948) (Chief Judge Parker). For recent dicta, see Johnson v.
Robison, 415 U.S. 361, 366-367 (1974); Weinberger v. Salfi, 422 U.S. 749, 761-762
(1975); Territory of Guam v. Olsen, 431 U.S. 195, 201-202, 204 (1977), Adamo
Wrecking Co. v. United States, 434 U.S. 275 (1978); Bowen v. Michigan Academy
of Family Physicians, 476 U.S. 667, 681 n. 12 (1986); Webster v. Doe, 486 U.S. 592,
603 (1988); but see id., 611-615 (Justice Scalia dissenting). Note the relevance of
United States v. Mendoza-Lopez, 481 U.S. 828 (1987).

1124 Gibbons v. Ogden. 9 Wheat. (22 U.S.) 1.204-205 (1824).
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MAJOR LEGISLATION USING ARTICLE III, SEC. 2 POWER IN
107" CONGRESS (SPECIFIC LANGUAGE EXAMPLES):

2002 SUPPLEMENTAL APPROPRIATIONS ACT FOR FURTHER RECOVERY FROM AND
RESPONSE TO TERRORIST ATTACKS ON THE UNITED STATES (PL 107-206)

Daschle Language protecting Black Hills Forest from NEPA and other environmental laws:
“Due to the extraordinary circumstances present here, actions authorized by this section shall
proceed immediately... Any actions authorized by this section shall not be subject to judicial
review by any court of the United States.”

INTELLIGENCE AUTHORIZATION ACT FOR FISCAL YEAR 2003 (PL 107-306)

Sec 502; ‘(B)

“Judicial review shall not be available in the manner provided for under subparagraph (A) as
follows:”

TERRORISM RISK INSURANCE ACT OF 2002 (PL 107-297)
Sec 102; Sub Sec. C

“Any certification of, or determination not to certify, an act as an act of terrorism under this
paragraph shall be final, and shall not be subject to judicial review.”

FURTHER EXAMPLES OF 107™ CONGRESS LEGISLATION (PASSED)

>

USING ARTICLE III, SEC. 2 POWERS:

SMALL BUSINESS LIABILITY RELIEF AND BROWNFIELDS REVITALIZATION ACT (PL 107-
118)

USA PATRIOT ACT (PL 107-056)

21" CENTURY DEPARTMENT OF JUSTICE APPROPRIATIONS AUTHORIZATION ACT (PL
107-273)

ANDEAN TRADE PROMOTION AND DRUG ERADICATION ACT (PL 107-210)
AMERICAN SERVICEMEMBERS’ PROTECTION ACT OF 2002 (P1107-206)

PUBLIC HEALTH SECURITY AND BIOTERRORISM RESPONSE ACT OF 2001 (PL 107-188)
AVIATION SECURITY ACT (PL 107-071)

TO EXPEDITE THE CONSTRUCTION OF THE WORLD WAR II MEMORIAL IN THE
DISTRICT OF COLUMBIA (PL 107-011)

SMALL BUSINESS INVESTMENT COMPANY AMENDMENTS ACT OF 2001 (PL 107-100)
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THE WHITE HOUSE
WASHINGTON

February 7, 2003

The Honorable William E. Dannemeyer
Congressman

1105 E. Commonwealth, Box 13
Fullertor, CA 92831

Dear Bill,

Great to meet you. I have forwarded everything to
White House legislative affairs with a positive
recommendation. Let's be in touch. Blessings on
you and yours.

Warmly,

-

Y

Tim Goeglein
Special Assistant to the President &
Deputy Director of Public Liaison



R CONCRESS & THE COURTS (31T
Time to End Judicial Tyranny

The judicial despotism the Founders warned against is happening today. It is time for an
informed electorate to spur Congress to defend and restore our constitutional republic.

by John Eidsmoe

(44 hould the constitutional republic
S our forefathers designed be re-
placed with a government by the
majority vote of a nine-person committee
of lawyers who shall be appointed rather
than elected and shall hold office for life?”
If a pollster were to ask this question,
probably 99 percent of the public would
answer with an emphatic “No!”

And yet, without an abundance of exag-
geration. that is a fair description of the
power now wielded by the U.S. Supreme
Court — a court that claims the power to
strike down and invalidate almost any ac-
tion by almost any other branch or leve] of
government.

It didn’t begin that way. The Framers es-
tablished a constitutional republic in which
the powers delegated to the federal gov-
emment were, in James Madison’s words,
“few and defined.” while those reserved to
the states were many. And the powers del-
egated to the federal government were
carefully separated into legislative, execu-
tive and judicial branches.

In The Federalist, No. 78, Alexander
Hamilton wrote that of the three branches
of government, the judiciary “will always
be the least dangerous to the political
rights of the constitution, because it will
be least in a capacity to annoy or injure
them.” The legislative branch exercises
“will.” that is, it determines the policy of
the nation; the executive branch exercises
“force,” that 1s, it implements and enforces
the will of the legislature. But the judicia-
ry exercises only “judgment,” interpreting
the will of the legislature and the actions
of the executive. Hamilton wrote that the
Judiciary is “beyond comparison the
weakest of the three departments of gov-
ermnment; that it can never attack with suc-

John Eidsmoe, a retired Air Force lieutenant colonel,
is a professor of constitutional law ar the Thomas
Goode Jones School of Law, Faulkner Universin;
Montgomery, Alabama.
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Overturning the rule of law: The Framers of the Constitution did not give the U.S. Supreme Court
power to act as a super-legisiature, overruling state laws and mandating federal policies. But the
court has arrogated these powers unto itself by judicial usurpation.

cess either of the other two...”

The Constitution nowhere expressly
states that the federal courts have the
power to strike down laws as unconstitu-
tional. But in the famous 1803 case of
Marbury vs. Madison, Chief Justice John
Marshall claimed that power for the
Supreme Court. Since Article ITI, Section
2 of the Constitution gives the court power
over cases arising under the Constitution
and laws of the United States, the Consti-
tution therefore gives the court the author-
ity to interpret the Constitution and
statutes, argued Marshall. And if the court
determines that a statute is inconsistent
with the Constitution. then the court must
rule that the Constitution stands and the
statute falls. As Marshall declared:

It is emphatically the province and
duty of the judicial deparunent to say
what the law is. Those who apply the
rule 1o panticular cases, must of ne-
cessity expound and interpret that

rule. If two laws conflict with each
other, the courts must decide on the
operation of each.

So if a law be in opposition to the
constitution: if both the law and the
constitution apply to a particular case,
so that the court must either decide
that case conformably to the law, dis-
regarding the constitution; or con-
formably to the constitution, disre-
garding the law: the court must
determine which of these conflicting
rules governs the case. This is of the
very essence of judicial duty.

President Thomas Jefferson emphatically
disagreed with Marshall’s decision. Jeffer-
son had not been a delegate to the Consti-
tutional Convention; during the Conven-
tion and the ratification process, he was in
France. He had mixed feelings about the
Constitution. He admired some features of
it, but he was deeply concerned about the
power of the judiciary. In 1804 he wrote to
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The Framers wisely’ ga
on the Court: Cungress

Abigail Adams: “[TJhe opinion which
gives to the judges the right to decide what
laws are Constitutional and what not, not
only for themselves in their own sphere of
action, but for the legislature and executive
also in their spheres, would make the judi-
ciary a despotic branch.”

Steady Usurpation

Jefferson and his supporters called them-
selves the Democratic Republicans, the an-
cestor of the Democratic Party. They gen-
erally favored individual liberty, states’
rights, and a narrow view of the powers
delegated to the federal government.
Alexander Hamilton and his supporters
called themselves the Federalists, and they
believed the constitutional powers dele-
gated to the federal government should be
interpreted more broadly. When Jefferson
was elected president in 1800, the defeat-
ed Federalist president, John Adams, in the
closing days of his administration ap-
pointed Federalist John Marshall chief jus-
tice of the Supreme Court. President Jef-
ferson and Chief Justice Marshall were
distant cousins, but they clashed bitterly on
issues of constitutional interpretation, and
this clash intensified Jefferson’s distrust of
the federal judiciary.

In 1821 Jefferson warned that “the germ
of dissolution of our federal government is
in the constitution of the federal Jjudiciary,
an irresponsible body ... working like grav-
ity by night and by day, gaining a little
today and a little tomorrow, and advancing
its noiseless step like a thief over the field
of jurisdiction, until alf shall be usurped
from the states, and the government of all
be consolidated into one.”

And in 1823 he seemed to suggest that
Hamilton’s view of the judiciary as the
“least dangerous” branch had proven to be
inicorrect: “At the establishment of our con-

18
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stitutions, the judiciary bod-
ies were supposed to be the
most helpless and harmiess
members of the govemn-
ment. Experience, however,
soon showed in what way
they were to become the
most dangerous; that the in-
sufficiency of the means
provided for their removal
gave them a freehold and ir-
responsibility in office; that
their decisions, seeming to
concern individual suitors only, pass silent
and unheeded by the public at large; that
these decisions nevertheless become law
by precedent, sapping by little and little the
foundations of the Constitution, and work-
ing its change by construction, before any-
one has perceived that the invisible and
helpless worm has been busily employed
in consuming its substance.”

Jefferson was not alone in his fear of ju-
dicial usurpation. When President Andrew
Jackson vetoed the rechartering of the na-
tional bank, he argued that the national
bank was unconstitutional even though the
Supreme Court had held it constitutional
in McCulloch vs. Maryland in 1819. Jack-
son declared in his veto message: “It is as
much the duty of the House of Represen-
tatives, of the Senate, and of the President
to decide upon the constitutionality of any
bill or resolution which may be presented
to them for passage or approval as it is of
the supreme judges when it may be
brought before them for judicial decision.
The opinion of the judges has no more au-
thority over Congress than the opinion of
Congress has over the judges, and on that
point, the President is independent of
both.”

In a similar vein President Lincoln
wrote: “[T]f the policy of the Government
upon vital questions affecting the whole
people is to be irrevocably fixed by deci-
sions of the Supreme Court the instant they
are made in ordinary litigation between
parties to personal actions, the people will
have ceased to be their own rulers, having
1o that extent practically resigned their
Govemnment into the hands of that eminent
tribunal.”

And President Theodore Roosevelt ex-
pressed a similar view: “It is the people,
and not the judges, who are entitled to say
what their constitution means, for the con-

stitution is theirs, it belongs to them and
not to their servants in office — any other
theory is incompatible with the foundation
principles of our government.”

The Devious Dialectic

Several factors have led to the expansion
of judicial power. One is the changing view
of truth. The Framers believed that truth is
fixed, absolute and ordained by God Him-
self. The Christian majority believed this,
and the Deist minority just as strongly be-
lieved in a universe that ran according to
the absolute laws of the clockmaker God.

But in the 1800s this view began to
change. Hegel taught that truth is not fixed
but rather changes according to a dialecti-
cal process of thesis, antithesis and syn-
thesis. Darwinism led to the belief that
truth evolves and changes. And the post-
modem view is that truth is subjective —
that is, truth is whatever you perceive it to
be.

Along with postmodernism came the
movement known as language deconstruc-
tion, which holds that words have no in-
trinsic meaning, and what really matters is
not the author’s intent or the dictionary
definition, but rather the meaning drawn by
the reader or viewer. A deconstructionist
theater producer obviously feels much
greater freedom to put her own message
into Shakespeare’s plays than a producer
who believes she must be faithful to
Shakespeare’s intent. Likewise, a judge
who holds this view of truth, law and lan-
guage feels much more free to read his
own views into the Constitution, than the
judge who believes in jurisprudence of
original intent.

Understood thus, Charles Evans Hughes’
statement that “We are under a Constitu-
tion, but the Constitution is what the
judges say it is” takes on a new and omi-
nous meaning. And as Chancellor James
Kent said, if judges are not bound by the
plain meaning of the Constitution, they are
free to roam at large in the trackless fields
of their own imaginations.

Another contributing factor is the incor-
poration doctrine. Originally, as the
Supreme Court recognized in Barron vs.
Baltimore (1833), the Bill of Rights applied
only to the federal government; people
looked to state constitutions and state
courts for protection if state officials abused
their rights. But this began to change.

THE NEW AMERICAN o JANUARY 12, 2004



Ratified in 1868, the 14th Amendment
provides in part that no state shall “deprive
any person of life, liberty or property with-
out due process of law.” For about half a
century thereafter, the courts interpreted
the Due Process Clause to mean that no
one may be depnived of life (executed), lib-
erty (jailed) or property (fined) without due
process of law (a fair trial). But in the early
1900s the view developed that the Due
Process Clause means that states may not
deprive people of free speech, press, reli-
gious liberty, or other basic rights.
In other words, according to this
view, the Bill of Rights, or at least
some of the rights in the Bill of
Rights, are incorporated into the
Due Process Clause and are there-
fore applied to state and local
governments.

Protecting people’s constitution-
al nights against state and local
abuses seems laudable. But the
practical effect of the incorporation
doctrine is to give the federal courts
a virtual monopoly on the business
of rights protection. This greatly ex-
pands the authority of federal
courts, and raises a perplexing ques-
tion: In the Jong run, are rights re-
ally more secure in the hands of un-
elected federal judges, than with
those who are more directly re-
sponsible to the people?

Put these concepts together —
the incorporation doctrine and the
postmodern concept of truth and
law — and we have a recipe for ju-
dicial absolutism.

In Roe vs. Wade (1973), the Supreme
Court struck down the abortion laws of
Texas and most other states on the ground
that they violated the purported constitu-
tional right to abort a child. But where is
that right found in the Constitution? As
Justice Blackmun claimed, quoting from
previous decisions: “[S]pecific guarantees
in the Bill of Rights have penumbras,
formed by emanations from those guaran-
tees that help give them life and substance.
Various guarantees create zones of privacy.”

Included in those zones of privacy,
Blackmun insisted, is the right to make de-
cisions about oneself, including whether to
have children. and the right to make that
decision retroactively after conception by
means of abortion. More recently in the

THE NEW AMERICAN o JANUARY 12. 2004

2003 Lawrence vs. Texas decision, the
Supreme Court found that this penumbral
right of privacy also includes the right to
engage in homosexual sodomy.

But consider the consequences of this
type of decision making. Jurisprudence
based upon “penumbras” and “emana-
uons” removes the constitutional interpre-
tation from any kind of objective scholar-
ship and leaves us with a Constitution that

can mean anything any judge wants it to
mean.

Congress is the key to reining in errant courts. Article i1l
Section 2 of the Constitution gives Congress the power (and
duty) to proscribe the jurisdiction of the federal courts to
keep them from doing harm.

Reining In the Courts

What can be done 1o combat judicial tyr-
anny? Many remedies have been suggest-
ed: constitutional amendments, limited
terms for judges, defunding the courts,
impeachment. But the Constitution itself
provides a remedy that is worthy of
consideration.

Article II, Section 2 of the Constitution,
provides that the Supreme Court shall have
original jurisdiction over a narrow range of
cases, mostly involving foreign ambas-
sadors. It then provides: “In all the other
Cases before mentioned, the supreme
Court shall have appellate Jurisdiction,
both as to Law and Fact, with such Excep-
tions, and under such Regulations as the
Congress shall make.” The Framers wise-

ly gave Congress a check on the court:
Congress can limit the court’s appellate
jurisdiction.

Predictably, the courts have not exactly
been enamored with this provision. But
they have generally, if reluctantly, upheld
the power of Congress to limit the court’s
appellate jurisdiction, in such cases as Ex
Parte McCardle (1869), Ex Parte Yerger
(1869), Robertson vs. Seattle Audubon So-
ciety (1992), and Felker vs. Turpin (1996).

In two cases, the Supreme Court has
struck down statutes that limit its
appellate jurisdiction: United States
vs. Klein (1872) because Congress
was trving to affect the outcome of
a pending case; and Plaut vs. Spend-
thrift Farm, Inc. (1995), because
Congress was trying to overturn a
court decision.

And what about limiting the ju-
risdiction of lower federal district
courts and circuit courts of appeals?
Many are unaware that the only
court expressly created by the Con-
stitution is the U.S. Supreme Court;
all other federal courts were created
by Congress under Article 1, Section
1 and can be abolished by Congress.
It seems self-evident that since Con-
gress can create or abolish federal
courts inferior to the Supreme
Court, Congress can define, expand
or limit their jurisdiction. Supreme
Court cases so holding include She!-
don vs. Sill (1850), Lockerty vs.
Phillips (1943), and Yakus vs. Unit-
ed States (1944).

Several bills are pending in Con-
gress that would limit the appellate juris-
diction of the federal courts over cases in-
volving the public display of the Ten
Commandments. But the basic concept of
limiting the federal courts’ jurisdiction
could be applied to many other cases as
well. The concept could be used, for in-
stance, to allow states to outlaw abortion
or local school boards to reinstitute school
prayer without the federal courts being
able to rule against them.

The judicial despotism Jefferson and
others warned against can indeed happen
here, and what might have seemed fanci-
ful prophecy in 1800 is rapidly becoming
established fact. It is time to take action to
defend and restore our constitutional
republic. B

Digital Stock
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108th CONGRESS
1st Session

S. 1558

To restore religious freedoms.
IN THE SENATE OF THE UNITED STATES
August 1 (legislative day, JULY 21), 2003

Mr. ALLARD introduced the following bill; which was read twice and referred to the Committee on the
Judiciary _

A BILL

To restore religious freedoms.

Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "Religious Liberties Restoration Act'.
SEC. 2. FINDINGS.

Congress finds the following:

(1) The Declaration of Independence declares that governments are instituted to secure
certain unalienable rights, including life, liberty, and the pursuit of happiness, with which

all human beings are endowed by their Creator and to which they are entitled by the laws of
nature and of nature's God.

(2) The organic laws of the United States Code and the constitutions of every State, using
various expressions, recognize God as the source of the blessings of liberty.

(3) The first amendment to the Constitution secures rights against laws respecting an

establishment of religion or prohibiting the free exercise thereof made by the Federal
Government.

(4) The rights secured under the first amendment have been interpreted by the Federal
courts to be included among the provisions of the 14th amendment.

httn://thomas.loc.2ov/cei-bin/query/C?c108: Jtemp/~c1087j41tg , 8/7/2003
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(5) The 10th amendment reserves to the States, respectively, the powers not delegated to the
Federal Government nor prohibited to the States.

(6) Disputes and doubts have arisen with respect to public displays of the Ten
Commandments and to other public expression of religious faith.

(7) Section 5 of the 14th amendment grants Congress the power to enforce the provisions of
the 14th amendment. :

(8) Article ITI, section 2 of the Constitution grants Congress the authority to except certain
matters from the jurisdiction of the Federal courts inferior to the Supreme Court.

SEC. 3. RELIGIOUS LIBERTY RIGHTS DECLARED.

END

(2) DISPLAY OF TEN COMMANDMENTS- The power to display the Ten Commandments on
or within property owned or administered by the several States or political subdivisions of such
States is among the powers reserved to the States, respectively.

(b) WORD 'GOD' IN PLEDGE OF ALLEGIANCE- The power to recite the Pledge of Allegiance
on or within property owned or administered by the several States or political subdivisions of such
States is among the powers reserved to the States, respectively. The Pledge of Allegiance shall be,
"I pledge allegiance to the Flag of the United States of America, and to the Republic for which it
stands, one Nation under God, indivisible, with Liberty and justice for all.",

() MOTTO 'IN GOD WE TRUST'- The power to recite the national motto on or within property
owned or administered by the several States or political subdivisions of such States is among the
powers reserved to the States, respectively. The national motto shall be, “In God we trust'.

(d) EXERCISE OF CONGRESSIONAL POWER TO EXCEPT- The subject matter of

subsections (a), (b), and (c) are excepted from the jurisdiction of Federal courts inferior to the
Supreme Court.

httn://thomas.loc.2ov/cgi-bin/query/ C?ciOS:./temp/~c1087j41tg 8/7/2003
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To saleguard our religious lberties.

IN TIIE IIOUSE OF REPRESENTATIVES

SEPTEMBER 25, 2003
My, PICKERING introdueed the following Lill; which was referred to the
Comuiittee o the Judiciary

A BILL

To safeguard our religious liberties.

1 Be 1t enacted by the Senute and House of Representa-
2 tives of the Uneited States of America in Congress assenmbled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Safeguarding Our Reli-
5 wions Liberties Act™.

6 SEC. 2. FINDINGS.

7 Congress finds the following:

8 (1) The Declaration of Independence declares
9 that governments are instituted to sceure certain
10 unalicnable vights, including lite, liberty, and the
11 pursuit of happiness, with whichi all human heings
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are endowed by their Croator and to which they are
entitled by the laws of natire and of nature's Gad.

(2) The organie laws of the United States Code
and the constitutions of overy Stato, using varions
expressions, recognize God as the souree of the
blessings of liberty.

(3) The first amendment to the Constitation se-
cures rights against laws respecting an establish-
ment of rehigion or prohibiting the free exereise
thereot made Ly the Federal Government.

(4) The rights sceured under the tirst wmend-
ment have been interpreted by the Federal conrts to
be reluded among the provisions of the 14th
amendment.

(%) The 10th amendment reseives to the States,
respectively, the powers not delegatoed to the Federal
Government nor prohibited to the States.

(6) Disputes and doubts have avisen with re-
speet to pubhe displays of the Ten Conmandmoents
and to other public expression of religious faith.

(7) Sectien 5 of the 14th amendment grants
Congress tie power to enforee the provisions of the
14th amendment.

(%) Artidde II1, section 2 of the Constitution

grants Congress the authority to except certain mat-

*HR 3180 1H
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ters ﬁ'om_ the jurisdietion of the Federal courts inte-

rior to tihe Supreme Coupt.

SEC. 3. RELIGIOUS LIBERTY RIGHTS DECLARED.

(a) DISPLAY OF TEN COMMANDMENTS.—The. power
to display the Ten Conmmandments on or within property
owned or adiministered by the several States o pehtical
subdivisions of suel. States is among the powers reserved
to the States, respectively.

(1) WORD “GOD™ IN PLEDGE OF ALLEGIANCE.—The¢
power to recite the Piedge of Allegiance on or within prop-
erty owned or administered by the several States or polit-
ical subdivisions of such States is among the powers re-
served to the States, respectively. The Pledge of Allegianee
shali Le, “T pledge allegiance to the Flag of the Uniwd
States of America, and to the Republic for which it stands,
one Nation under God, mdivisible, with Liberty and justiee
ror all.”.

(¢} MoTro “IN GoD WE TRUST” —The power to re-
cite the natioval motto on or within property owned or
administered by the several States or political subdivisions
of such Stetes is amony the powers reserved to the States,
respectively. The national motto shall be, “In God we
trmst’.

(d) EXERCISE OF CONGRESSIONAL POWEK TG Iix-

CEPT.—The subject matter of subsections (a), (b}, and (¢)

*HR 3190 IH
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COSPONSORS(34), ALPHABETICAL :
Rep Akin, W. Todd - 11/2€/2003 [MO-2]

Rep Barret, J. Gresham - 11/6/2003 [SC-3]
Rep Barton, Jee - 11/21/2003 {TX-6)

Rep Bishop, Rob - 11/19/2003 [UT-1]

Rep Davis, Jo Ann - 10/29/2003 [VA-1]

Rep Everett, Terry - 11/20/2003 [AL-2]

Rep Goode, Virgil H., Ir. - 10/16/2003 [VA-5)
Rep Herger, Wally - 11/20/2003 [CA-2]

Rep Hostettler, John N. - 10/20/2003 [IN-§&’
Rep King. Steve - 10/29/2003 [1A-5]

Rep Latham, Tom - 11/20/2003 [1A-4]

Rep McHugh, Jobn M. - 10/30/2003 [NY-23]
Rep Musgrave, Marilyn N. - 10/29/2003 [CO-4)
Rep Osborne, Tom - 11/21/2003 [NE-3]

Rep Shimkus, John - 10/28/2003 [IL-19

Rep Terry, Lee - 10/1/2003 [NE-2)

Rep Wamp, Zach - 10/8/2003 [TN-3}

Rep Bachus, Spencer - 10/17/2003 [AL-6)
Rep Bartlett, Roscoe G. - 10/28/2003 [MD-6)
Rep Beauprez, Bob - 10/21/2003 [CO-7)

Rep Brady, Kevin - 11/20/2003 [TX-8;

Rep Doolittle, John T. - 10/28/2003 [CA-4)
Rep Franks, Trent - 10/30/2003 [AZ-2]

Rep Graves, Sam - 10/28/2003 [MO-6}

Rep Hoekstra, Peter - 11/21/2003 [MI-2;

Rep Keller, Ric - 11/21/2003 [FL-8]

Rep Kingston, Jack - 10/29/2003 [GA-1]

Rep McCotter, Thaddeus G. - 11/19/2003 [M-1 1]
Rep Miller, Jeff - 10/7/2003 [FL-1)

Rep Norwood, Charlie - 11/20/2003 [GA-9]
Rep Rogers, Mike D. - 10/28/2003 [AL-3]
Rep Souder. Mark E. - 10/30/2003 [IN-3)
Rep Turner, Jim - 11/20/2003 [TX-2)

Rep Wicker, Roger F. - 11/19/2003 [MS5-1]
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S. 2323

To limit the jurisdiction of Federal courts in certain cases and promote federalism.
IN THE SENATE OF THE UNITED STATES

April 20, 2004

Mr. SHELBY (for himself, Mr. MILLER, Mr. BROWNBACK, Mr. GRAHAM of South Carolina, Mr. ALLARD,

Mr. INHOFE, and Mr. LOTT) introduced the following bill; which was read twice and referred to the Committee on
the Judiciary

ABILL
To limit the jurisdiction of Federal courts in certain cases and promote federalism.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress
assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Constitution Restoration Act of 2004,

TITLE I--JURISDICTION

SEC. 101. APPELLATE JURISDICTION.

(a) AMENDMENT TO TITLE 28- Chapter 81 of title 28, United States Code, is amended by adding at the end
the following:

"Sec. 1260. Matters not reviewable

‘Notwithstanding any other provision of this chapter, the Supreme Court shall not have jurisdiction 1o review,
by appeal, writ of certiorari, or otherwise, any matter to the extent that relief is sought against an entity of
Federal, State. or local government, or against an officer or agent of Federal, State, or local govemnment
(whether or not acting in official or personal capacity), by reason of that entity's, officer's, or agent's
acknowledgement of God as the sovereign source of law, liberty. or government.".
(b) TABLE OF SECTIONS- The table of sections at the beginning of chapter 81 of title 28, United States Code.
is amended by adding at the end the following:

"1260. Matters not reviewable.',

SEC. 102. LIMITATIONS ON JURISDICTION.

(a) AMENDMENT TO TITLE 28- Chapter 85 of title 28, United States Code, is amended by adding at the end
of the following:

“Sec. 1370. Matters that the Supreme Court lacks Jurisdiction to review

“Notwithstanding any other provision of law, the district court shall not have jurisdiction of a matter if the
Supreme Court does not have jurisdiction to review that matter by reason of section 1260 of this title.".
(b) TABLE OF SECTIONS- The table of sections at the beginning of chapter 85 of title 28, United States Code.
1s amended by adding at the end the following:

"1370. Matters that the Supreme Court lacks jurisdiction to review.".

TITLE II--INTERPRETATION
SEC. 201. INTERPRETATION OF THE CONSTITUTION.

In interpreting and applying the Constitution of the United States, a court of the United States may not rely upon
any constitution, law, administrative rule, Executive order, directive, policy, judicial decision, or any other

action of any foreign state or international organization or agency, other than Eaglish constitutional and
common law,



TITLE II--ENFORCEMENT
SEC. 301. EXTRAJURISDICTIONAL CASES NOT BINDING ON STATES.

Any decision of a Federal court which has been made prior to or after the effective date of this Act, to the extent
that the decision relates to an issue removed from Federal jurisdiction under section 1260 or 1370 of title 28.
United States Code, as added by this Act, is not binding precedent on any State court.

SEC. 302. IMPEACHMENT, CONVICTION, AND REMOVAL OF JUDGES
FOR CERTAIN EXTRAJURISDICTIONAL ACTIVITIES.

To the extent that a justice of the Supreme Court of the United States or any judge of any Federal court engages
in any activity that exceeds the jurisdiction of the court of that justice or judge. as the case may be, by reason of
section 1260 or 1370 of title 28, United States Code. as added by this Act, engaging in that activity shall be
deemed o constitute the commission of--

(1) an offense for which the judge may be removed upon impeachment and conviction: and

(2) a breach of the standard of good behavior required by article I11, section 1 of the Constitution.
END

COSPONSORS(6), ALPHABETICAL:

Sen Allard, A. Wayne - 4/20/2004 [CO] Sen Brownback, Sam - 4/20/2004 [KS}
Sen Graham. Lindsey O. - 4/20/2004 [SC] Sen Inhofe, Jim - 4/20/2004 [OK]
Sen Lott, Trent - 4/20/2004 [MS] Sen Miller, Zell - 4/20/2004 [GA]
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H. R. 3799

To limit the jurisdiction of Federal courts in certain cases and promote federalism.
IN THE HOUSE OF REPRESENTATIVES

February 11, 2004

Mr. ADERHOLT (for himself and Mr. PENCE) introduced the following bill; which was referred to the Committee
on the Judiciary

A BILL
To limit the jurisdiction of Federal courts in certain cases and promote federalism.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress
assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "Constitution Restoration Act of 2004

TITLE I--JURISDICTION

SEC. 101. APPELLATE JURISDICTION.

(a) IN GENERAL-

(1) AMENDMENT TO TITLE 28- Chapter 81 of title 28. United States Code. is amended by adding at
the end the foliowing:

"Sec. 1260. Matters not reviewable

“Notwithstanding any other provision of this chapter, the Supreme Court shall not have jurisdiction to review,
by appeal. writ of certiorari. or otherwise, any matter to the extent that relief is sought against an element of
Federal, State, or local government, or against an officer of Federal, State, or local government (whether or not
acting in official personal capacity), by reason of that element's or officer's acknowledgement of God as the
sovereign source of law, liberty. or government.".

(2) TABLE OF SECTIONS- The table of sections at the beginning of chapter 81 of title 28, United

States Code, is amended by adding at the end the following:

"1260. Matters not reviewable.'.
(b) APPLICABILITY- Section 1260 of title 28, United States Code, as added by subsection (a), shall not apply

to an action pending on the date of enactment of this Act, except to the extent that a party or claim is sought to
be included in that action after the date of enactment of this Act.

SEC. 102. LIMITATIONS ON JURISDICTION.

(a) IN GENERAL-

(1) AMENDMENT TO TITLE 28- Chapter 85 of title 28. United States Code, is amended by adding at
the end of the following:

“Sec. 1370. Matters that the Supreme Court lacks jurisdiction to review

"Notwithstanding any other provision of law, the district court shall not have jurisdiction of a matter if the
Supreme Court does not have jurisdiction to review that matter by reason of section 1260 of this title.".
(2) TABLE OF SECTIONS- The table of sections at the beginning of chapter 85 of title 28, United States Code,
is amended by adding at the end the following:

"1370. Matters that the Supreme Court lacks jurisdiction to review.".
(b) APPLICABILITY- Section 1370 of title 28, United States Code, as added by subsection (a), shall not apply
1o an action pending on the date of enactment of this Act, except to the extent that a party or claim is sought to
be included in that action after the date of enactment of this Act.



TITLE II--INTERPRETATION
SEC. 201. INTERPRETATION OF THE CONSTITUTION.

In interpreting and applying the Constitution of the United States, a court of the United States may not rely upon
any constitution, law, administrative rule, Executive order. directive, policy, judicial decision, or any other

action of any foreign state or international organization or agency, other than the constitutional law and English
common law.

TITLE III--ENFORCEMENT
SEC. 301. EXTRAJURISDICTIONAL CASES NOT BINDING ON STATES.

Any decision of a Federal court which has been made prior to or after the effective date of this Act, to the extent
that the decision relates to an issue removed from Federal jurisdiction under section 1260 or 1370 of title 28,
United States Code, as added by this Act, is not binding precedent on any State court.

SEC. 302. IMPEACHMENT, CONVICTION, AND REMOVAL OF JUDGES
FOR CERTAIN EXTRAJURISDICTIONAL ACTIVITIES.

To the extent that a justice of the Supreme Court of the United States or any judge of any Federal court engages
in any activity that exceeds the jurisdiction of the court of that justice or judge. as the case may be, by reason of
section 1260 or 1370 of title 28. United States Code, as added by this Act, engaging in that activity shall be
deemed to constitute the commission of--

(1) an offense for which the judge may be removed upon impeachment and conviction; and

(2) a breach of the standard of good behavior required by article I1I. section 1 of the Constitution.
END

COSPONSORS(20), ALPHABETICAL:

Rep Bachus, Spencer - 2/24/2004 [AL-6] Rep Bishop, Rob - 4/27/2004 [UT-1]

Rep Cramer, Robert E. (Bud), Jr. - 2/24/2004 [AL-5] Rep Davis, Jo Ann - 3/10/2004 [VA-1]

Rep Deal, Nathan - 3/18/2004 [GA-10] Rep DeMint, Jim - 4/1/2004 [SC-4]

Rep Everett. Terry - 2/24/2004 [AL-2] Rep Hall, Ralph M. - 4/27/2004 [TX-4]

Rep Jones. Walter B.. Jr. - 4/27/2004 [NC-3] Rep Kingston, Jack - 2/24/2004 [GA-1]

Rep Lewis. Ron - 4/27/2004 [KY-2] Rep McCotter. Thaddeus G. - 4/27/2004 [MI-11]
Rep Miller. Jeff - 3/10/2004 [FL-1] Rep Pearce, Stevan - 3/18/2004 [NM-2]

Rep Pence, Mike - 2/11/2004 [IN-6] Rep Pitts, Joseph R. - 2/24/2004 [PA-16]

Rep Rogers, Mike D. - 2/24/2004 {AL-3] Rep Ryun, Jim - 3/11/2004 [KS-2]

Rep Souder, Mark E. - 3/25/2004 [IN-3] Rep Wamp, Zach - 3/10/2004 [TN-3]
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pledge -
for now

Supreme Court
ruling doesn’t touch |
on merits; fight over |
phrase to continue.

By ANNE GEARAN
THE ASSOCIATED PRESS

WASHINGTON « The . Supreme
Court on Monday allowed mil-
lions of schoolchildren to keep

affirming loyalty to one nation
“under God,” but dodged the un-
derlying question of whether the
Pledge of Allegiance is an uncon-
stitutional blending of church
and state.

The ruling overturned a
lower-court decision that the re-
ligious reference
made the pledge

unconstitutional
in public
schoois. But
Monday’s deci-
sion did so on
technical

[Ieel w1 grounds, ruling

Michael Newdow that Michael
Newdow, the

man who brought the case on be-
half of his 10-year-old daughter,
could not legally represent her.

Pledge ruling touches
parental-rights debate

Father shares
custody, but
justices say only
mother could act
for child in court.

FROM REGISTER NEWS SERVICES

WASHINGTON » The atheist fa-
ther who challenged the con-
stitutionality of the Pledge of
Allegiance says the Supreme
Court’s dismissal of the case
“is a blow for parental rights.”

But the decision was so nar-
rowly crafted that it was not
likely to alter the rights of par-
ents in custody disputes, legal
experts said. Some scholars
suggested the decision boi-
stered parental rights by up-
holding a Sacramento County
family-court order granting
the daughter’s mother abso-
lute control of her upbringing.

The decision was issued on
Flag Day and the 50th anni-
versary of the addition of the
words “under God” to the pre-

ON PAGE 1

RULING: ‘Under God' phrase
stays in Pledge of Allegiance.

vious version.

The high court ruled 8-0
that California atheist Michael
Newdow, who was successful
in lower courts with his chal-
lenge to the pledge, has no
right to speak on legal matters
on " behalf of his daughter.
Newdow had objected to the
pledge because she recited the
words in public school.

Newdow shares custody of
his daughter with her Chris-
tian mother, but the mother is
her sole legal representative,
the court said, so he never had
the right to sue.

The girl's mother, Sandra
Banning, had alerted the court
that she and her daughter,
who is not named in court pa-
pers, do not object to the
pledge.

The girl's parents never
have married.

The legal decision allowed
the justices to avoid ruling on

whether the tradition of recit-
ing the pledge in public
schools amounts to the gov-
ernment promoting a partic-
ular faith in violation of the
First Amendment.

It also defused a potential
election-year issue. The Bush
administration argued to keep
the reference to God, and law-
makers of both parties re-
sponded to lower court rulings
by rushing before the news
cameras and reciting the oath
and singing “God Bless Amer-
ica.”

Justice John Paul Stevens,
who wrote the decision, said
the court didn’t need to reach
the constitutional issue be-
cause Newdow never should
have been allowed to sue in
the first place.

“When hard questions of
domestic relations are sure to
affect the outcome, the pru-
dent course is for the federal
court to stay its hand rather
than reach out to resolve a
weighty question of federal
constitutional law,” Stevens
wrote. '

L o — ]

It was an anticlimactic end to
an emotional high court show-
dowm aver God in public schools
and in public life. It also neutral-
izes what might have been an
election-year political issue.

The outcome does not prevent
a future court challenge over the
same issue, however, and both
defenders and opponents of the
current wording predicted that
fight will come quickiy.

The Supreme Court aiready
has said schoolchildren cannot
be required to recite the oath
that begins, “1 pledge allegiance
to the flag of the United States of
America.” The court also has re-
peatedly barred school-spon-
sored prayer from classroois,
playing fields and school cere-
monies.

MORE ON THE RULING
COURT: Effect on parental rights
debated. News 4

Chief Justice William Rehn-
quist and Justices Sandra Dav

('Connor and Clarence Tho-

mas agreed with the outcopge

but wrote separately to say
thev would have decided it on

its merits and found the
pledge constitutional.

“Reciting the pledge, or lis-
tening to others recite it, is a
patriotic exercise, not a reli-
gious one,” Rehnquist wrote.
“Participants promise fidelity
to our flag and our nation, not
to any particular God, faith or
church.”

Justice Antonin Scalia did
not participate; he removed
himself from the case after

Newdow compiained that Sca-
lia had publicly expressed his
view that the issue should be
decided by the Ilegislative
branch, not the courts.

Newdow, a physician with a
law degree who argued his
own case before the high
court, called the decision a
“blow for parental rights.”

“She spends 10 days a
month with me,” he said. “The
suggestion that I don’t have
sufficient custody is just in-
credible.”

The New York Times
and The Associated Press
contributed to this report.




