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CHILD CUSTODY PROTECTION ACT

TUESDAY, JULY 20, 2004

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:53 p.m., in Room
2141, Rayburn House Office Building, Hon. Steve Chabot (Chair of
the Subcommittee) presiding.

Mr. CHABOT. Good afternoon. This is the Subcommittee on the
Constitution. I am Steve Chabot, the Chairman. Today the House
Constitution Subcommittee holds a legislative hearing on the H.R.
1755, the “Child Custody Protection Act.”

The Child Custody Protection Act would make it a Federal of-
fense to knowingly transport a minor across a State line with the
intent that she obtain an abortion in circumvention of a State’s pa-
rental consent of notification law. This Act is a regulation of inter-
state commerce that seeks to protect the health and safety of young
girls, as well as the rights of parents to be involved in the medical
decisions of their minor daughters, by preventing valid and con-
stitutional State parental involvement laws from being cir-
cumvented. This Act falls well within Congress’ constitutional au-
thority to regulate the transportation of individuals in interstate
commerce.

A total of 44 States have enacted some form of a parental in-
volvement statute. Twenty-four of these States currently enforce
statutes that require the consent or notification of at least one par-
ent or court authorization before a minor can obtain an abortion.
Such laws reflect widespread agreement that it is the parents of a
pregnant minor who are best suited to provide her counsel, guid-
ance and support as she decides whether to continue her pregnancy
or to undergo an abortion. These laws not only help to ensure the
health and safety of pregnant young girls, but also support funda-
mental parental rights.

Despite widespread support for parental involvement laws and
clear public policy considerations justifying them, substantial evi-
dence exists that such laws are regularly evaded by adults who
transport minors to abortion providers in States that do not have
parental notification or consent laws. The Child Custody Protection
Act would curb the interstate circumvention of these laws, thereby
protecting the rights of parents and the interests of vulnerable mi-
nors. The Act is not a Federal parental involvement law. Rather,
it ensures that the State laws are not evaded through interstate ac-
tivity. The Act does not encroach upon State powers; it reinforces
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them, respecting the rights of the various States to make these pol-
icy decisions for themselves and ensuring that each State’s policy
aims regarding this issue are not frustrated.

Protecting State laws relating to parental involvement in the
abortion decisions of minor girls will lead to improved medical care
for minors seeking abortions and provide increased protection for
young girls against sexual exploitation by adult men.

When parents are not involved in the abortion decisions of a
child, the risks to the child’s health significantly increase. Parental
involvement will ensure that parents have the opportunity to pro-
vide additional medical history and information to abortion pro-
viders prior to performance of an abortion. The medical, emotional
and psychological consequences of an abortion are serious and last-
ing; this is particularly so when the patient is immature. An ade-
quate medical and psychological case history is important to the
physician. Parents can provide such information for their daugh-
ters as well as any pertinent family medical history, refer the phy-
sician to other sources of medical history, such as family physi-
cians, and authorize family physicians to give relevant data.

Only parents are likely to know a young girl’s allergies to anes-
thesia and medication or previous bouts with specific medical con-
ditions, including depression. A more complete and thus more accu-
rate medical history of the patient will enable abortion providers
to disclose not only medical risks that ordinarily accompany abor-
tions but also those risks that may be specific to the pregnant
minor.

Parental involvement will also improve medical treatment of
pregnant minors by ensuring that parents have adequate knowl-
edge to recognize and respond to any post-abortion complications
that may develop. Without the knowledge that their daughters
have had abortions, parents are incapable of ensuring that their
children obtain routine postoperative care or of providing an ade-
quate medical history to physicians called upon to treat any com-
plications that may arise. These omissions may allow complications
such as infection, perforation or depression to continue untreated
and may be lethal.

When confused and frightened young girls are assisted in and en-
couraged to circumvent parental notice and consent laws by cross-
ing State lines, they are led into what will likely be a hasty and
potentially ill-advised decision. Often these girls are being guided
by those who do not share the love and affection that most parents
have for their children. Teenage pregnancies often occur as a result
of predatory practices of men who are substantially older than the
minor, resulting in the guidance of the girl across State lines by
an individual who has a great incentive to avoid criminal liability
for his conduct. Experience suggests that sexual predators recog-
nize the advantage of their victims obtaining an abortion. Not only
does an abortion eliminate a critical piece of evidence of the crimi-
nal conduct, it allows the abuse to continue undetected. Parental
involvement laws ensure that parents have the opportunity to pro-
tect their daughters from those who would victimize them further.

The physical and psychological risks of abortions to minors are
great, and laws requiring parental involvement in such abortions,
subject to judicial bypass procedures, reduce that risk. The wide-
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spread practice of avoiding such laws through interstate commerce
may be prevented only through Federal legislation. The Child Cus-
tody Protection Act, this Act that we are considering today, will as-
sist in the enforcement of parental involvement laws that meet the
relevant constitutional criteria. The safety of young girls and the
rights of parents demand no less.

I would now yield to the gentleman from New York, Mr. Nadler,
for 5 minutes for the purpose of making an opening statement if
he so chooses.

[The prepared statement of Mr. Chabot follows:]

PREPARED STATEMENT OF THE HONORABLE STEVE CHABOT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF OHIO, AND CHAIRMAN, SUBCOMMITTEE ON THE
CONSTITUTION

Good afternoon. Today the House Constitution Subcommittee holds a legislative
hearing on H.R. 1755, the “Child Custody Protection Act.”

The Child Custody Protection Act would make it a federal offense to knowingly
transport a minor across a state line, with the intent that she obtain an abortion,
in circumvention of a state’s parental consent or notification law. The Act is a regu-
lation of interstate commerce that seeks to protect the health and safety of young
girls, as well as the rights of parents to be involved in the medical decisions of their
minor daughters, by preventing valid and constitutional state parental involvement
laws from being circumvented. The Act falls well within Congress’ constitutional au-
thority to regulate the transportation of individuals in interstate commerce.

A total of forty-four states have enacted some form of a parental involvement stat-
ute. Twenty-four of these states currently enforce statutes that require the consent
or notification of at least one parent or court authorization before a minor can ob-
tain an abortion. Such laws reflect widespread agreement that it is the parents of
a pregnant minor who are best suited to provide her counsel, guidance, and support
as she decides whether to continue her pregnancy or to undergo an abortion. These
laws not only help to ensure the health and safety of pregnant young girls but also
support fundamental parental rights.

Despite widespread support for parental involvement laws and clear public policy
considerations justifying them, substantial evidence exists that such laws are regu-
larly evaded by adults who transport minors to abortion providers in states that do
not have parental notification or consent laws. The Child Custody Protection Act
would curb the interstate circumvention of these laws, thereby protecting the rights
of parents and the interests of vulnerable minors. The Act is not a federal parental
involvement law. Rather, it ensures that these state laws are not evaded through
interstate activity. The Act does not encroach upon state powers; it reinforces them,
respecting the rights of the various states to make these policy decisions for them-
selvef1 and ensuring that each state’s policy aims regarding this issue are not frus-
trated.

Protecting state laws relating to parental involvement in the abortion decisions
of minor girls will lead to improved medical care for minors seeking abortions and
provide increased protection for young girls against sexual exploitation by adult
men.

When parents are not involved in the abortion decisions of a child, the risks to
the child’s health significantly increase. Parental involvement will ensure that par-
ents have the opportunity to provide additional medical history and information to
abortion providers prior to performance of an abortion. The medical, emotional, and
psychological consequences of an abortion are serious and lasting; this is particu-
larly so when the patient is immature. An adequate medical and psychological case
history is important to the physician. Parents can provide such information for their
daughter as well as any pertinent family medical history, refer the physician to
other sources of medical history, such as family physicians, and authorize family
physicians to give relevant data.

Only parents are likely to know of a young girl’s allergies to anesthesia and medi-
cation or previous bouts with specific medical conditions, including depression. A
more complete and thus more accurate medical history of the patient will enable
abortion providers to disclose not only medical risks that ordinarily accompany abor-
tions but also those risks that may be specific to the pregnant minor.

Parental involvement will also improve medical treatment of pregnant minors by
ensuring that parents have adequate knowledge to recognize and respond to any
post-abortion complications that may develop. Without the knowledge that their
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daughters have had abortions, parents are incapable of ensuring that their children
obtain routine post-operative care or of providing an adequate medical history to
physicians called upon to treat any complications that may arise. These omissions
may allow complications such as infection, perforation, or depression to continue un-
treated and may be lethal.

When confused and frightened young girls are assisted in and encouraged to cir-
cumvent parental notice and consent laws by crossing state lines, they are led into
what will likely be a hasty, and potentially ill-advised, decision. Often, these girls
are being guided by those who do not share the love and affection that most parents
have for their children. Teenage pregnancies often occur as a result of predatory
practices of men who are substantially older than the minor, resulting in the guid-
ance of the girl across state lines by an individual who has a great incentive to
avoid criminal liability for his conduct. Experience suggests that sexual predators
recognize the advantage of their victims obtaining an abortion. Not only does an
abortion eliminate a critical piece of evidence of the criminal conduct, it allows the
abuse to continue undetected. Parental involvement laws ensure that parents have
t}ﬁe opportunity to protect their daughters from those who would victimize them fur-
ther.

The physical and psychological risks of abortions to minors are great, and laws
requiring parental involvement in such abortions, subject to judicial bypass proce-
dures, reduce that risk. The widespread practice of avoiding such laws through
interstate commerce may be prevented only through federal legislation. The Child
Custody Protection Act will assist in the enforcement of parental involvement laws
that meet the relevant constitutional criteria. The safety of young girls and the
rights of parents demand no less.

Mr. NADLER. Have you ever known me not to so choose?

Mr. CHABOT. Never. [Laughter.]

Mr. NADLER. Thank you, Mr. Chairman. Mr. Chairman, I have
to confess, I'm beginning to feel a bit like Sisyphus, condemned to
re-visit, re-argue, re-vote and repeat every issue demanded by some
conservative constituency gathered underneath the Republican big
tent.

We are even calling some of the same witnesses. Today it’s an-
other abortion bill, a bill we've had how many, four times pre-
viously? Thursday it will be a facially unconstitutional and largely
symbolic same-sex marriage court stripping bill.

I want to be a good sport, Mr. Chairman, but I'm beginning to
feel like I'm being punished for some unknown offense against
heaven. Were it not for the fact that the consequences of this ill-
advised and unconstitutional proposal would cost lives and destroy
families, I would be tempted to throw up my hands and walk away,
but we cannot do that. The stakes are too high. No matter how
many times we have to repeat this, I know that both you and I and
our colleagues on this Committee feel too strongly about what is at
stake here. The consequences of this proposal will be indeed dire.
We have debated them often.

As with most abortion-related legislation, this bill fails to take
into account the real life problems faced by real people. Did the fa-
ther rape the daughter? Why should that rapist be allowed to profit
financially from the crime? According to this bill, the child’s grand-
mother could go to jail and the rapist could sue her, because in the
language of the bill he had been harmed by her action. Does the
minor live in a jurisdiction where judges never grant the constitu-
tionally mandated judicial bypass as is often the case?

How about this one? You can take the minor across State lines
if her life is in danger, but not if there is a danger merely to her
physical health, much less her mental health. How much physical
injury should a young woman be forced to endure if her parents
and local judges up for reelection are indifferent? Sterility? Almost
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dying, but not quite? How life threatening must the physical condi-
tion be before the court will decide if the doctor guessed right?

Parents want to be involved with their children, especially in
these very dire situations, and children overwhelmingly involve
their parents. But real life is messy. This bill will only compound
the human tragedies of these situations.

Let me make a couple of practical comments. This bill criminal-
izes transporting a minor across State lines for the purpose of get-
ting an abortion. What does “transport” mean? Well, presumably,
if I'm driving the car and she’s sitting next to me, I'm transporting
her. What if, as we cross the State line, we switch and she’s driving
the car? Then she’s transporting me. So in other words, this bill
will only affect people who are driving but not people who are sit-
ting next to her if she’s driving. Does that make a hell of a lot of
sense? Excuse me. Does that make a heck of a lot of sense?

I would submit that this bill has not been very thought out and
cannot be very well thought out because it ultimately does not
make sense.

Thank you, Mr. Chairman.

Mr. CHABOT. Thank you. Would the gentleman yield for a mo-
ment?

Mr. NADLER. Sure.

Mr. CHABOT. I know the gentleman is tired of taking this bill up,
and if the gentleman would join me in encouraging our colleagues
over in the Senate to take up this bill and have a vote on the floor,
perhaps we could, since we have passed it here several times be-
fore, perhaps we wouldn’t have to take it up in the next Congress.

Mr. NADLER. Reclaiming my time, Mr. Chairman. I'm not that
tired. [Laughter.]

Mr. CHABOT. Okay, thank you. The gentleman’s time is expired.

The panel that we have here this afternoon, we have a very dis-
tinguished panel. Our first witness is Mrs. Joyce Farley, a mother
from Pennsylvania who will share with us her own experience sur-
rounding her minor daughter’s experience in this area, and abor-
tion.

Our second witness is Mark D. Rosen, Associate Professor of Law
at Chicago-Kent College of Law. Prior to joining the Chicago-Kent
faculty, Professor Rosen was a Bigelow Fellow and lecturer in law
at the University of Chicago Law School. From 1994 to 97, he was
an attorney at the law firm of Foley, Hoag, Eliot in Boston, where
he focused on complex Federal court litigation. Professor Rosen
teaches constitutional law, State and local government law, con-
flicts of law and contracts.

Our third witness is the Reverend Lois M. Powell. Reverend
Powell is the 2004-2005 Chair of the Board of Directors of the Reli-
gious Coalition for Reproductive Choice. Reverend Powell is an or-
dained minister in the United Church of Christ and team leader
for the United Church of Christ Human Rights, Justice for Women,
and Transformation Ministry Team. Prior to becoming the team
leader in 2000, Reverend Powell was Executive Director of the
church’s Coordinating Center for Women in Church and Society.
From 1989 to 97, Reverend Powell was Pastor of the United
Church of Tallahassee.
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Our final witness is Professor Teresa Stanton Collett. From 1990
to 2003 Professor Collett was a Professor of Law at South Texas
College of Law, where she taught various legal courses. Since 2003
she has served as a Professor of Law at University of St. Thomas
College of Law, teaching bioethics, property and professional re-
sponsibility. Professor Collett has also served as a visiting pro-
fessor at Notre Dame Law School, Washington University School of
Law in St. Louis, Missouri, the University of Texas School of Law,
the University of Houston Law Center, and the University of Okla-
homa College of Law. Prior to joining South Texas College of Law,
Professor Collett was affiliated with the law firm of Crowe &
Dunlevy in Oklahoma City, Oklahoma.

We welcome all of our witnesses here this afternoon, and it is the
practice of the Committee to swear in all witnesses appearing be-
fore it. So if you would all please rise. Raise your right hand.

[Witnesses sworn.]

Mr. CHABOT. Thank you very much. We'll begin with Mrs. Far-
ley. I wanted to note some of you have testified before, as the
Ranking Member mentioned, but we have a 5-minute rule, and
there is a light system there that will be on the desk in front of
you. The yellow light will come on when there’s 1 minute of the 5
minutes left, and then the red light will come on when the 5 min-
utes is up, and we would ask that you try to keep your comments
within the 5 minutes if at all possible. We will give you a little lee-
way, but not too much.

Mrs. Farley, you are recognized for 5 minutes.

TESTIMONY OF JOYCE FARLEY, VICTIM, DUSHORE, PA

Ms. FARLEY. Good afternoon, Members of the U.S. House of Rep-
resentatives. My name is Joyce Farley, and I am a resident of the
State of Pennsylvania.

Mr. CHABOT. Would you pull that mike just a little bit closer to
you? Thank you. That whole box will move if you want to move it.

Ms. FARLEY. I have been asked to come before you today to ex-
plain why I support the Child Custody Protection Act.

About this time in 1995, my then 12-year-old daughter, Crystal,
was intoxicated and raped by a 19-year-old male who she had met
after entering the local high school as a 7th grade student. I was
aware of this male trying to befriend my daughter and had re-
quested that he not call or visit at the house. This male had a rep-
utation of seeking out the 7th grade females to establish relation-
ships for sex, and unfortunately, Crystal had become one of his vic-
tims. This male is currently in prison for a similar rape conviction.

Unfortunately, many perpetrators have more than one victim. I
was at the time and still am a mother working full time away from
home. Both parents working full time or single-parent families are
not unusual in our society and why your support of the Child Cus-
tody Protection Act is so important. People of our Nation need to
know that our children are a blessing, and that we will protect
them from harm.

On August 31st, 1995, I discovered my 13-year-old daughter,
Crystal, was missing from home. An investigation by the police,
school officials and myself revealed the possibility that Crystal had
been transported out of State for an abortion. I can’t begin to tell
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you the fear that enveloped me not knowing where my daughter
was, who she was with, if she was in harm’s way, and to learn in
this manner that my young daughter was pregnant.

By early afternoon Crystal was home safe with me, but so much
had taken place in that one day. The mother of this 19-year-old
male had taken Crystal for an abortion in the State of New York.
Apparently, this woman decided this was the best solution for the
situation caused by her son, with little regard for the welfare of my
daughter.

Situations such as this is what the Child Custody Act was de-
signed to help prevent. I am a loving, responsible parent, whose
parenting was interfered with by an adult unknown to me. My
child was taken for a medical procedure to an unknown facility and
physician without my permission.

When Crystal developed complications from this medical proce-
dure, this physician was not available. He refused to supply nec-
essary medical records to a physician that was available to provide
Crystal the medical care she needed.

I ask you to please, in considering the Child Custody Protection
Act, to put aside your personal opinions on abortion. Please just
consider the safety of the minor children of our Nation whose lives
are put at risk when taken out of their home State to avoid abor-
tion laws that are designed to protect them from harm. Please
don’t allow harm to our children in order to protect abortion or any
other medical procedure. Please allow loving, careful and respon-
sible parents the freedom to provide the care their adolescent
daughters need without interference from criminals or people who
thir(lik they may be helping, but actually cause more harm than
good.

An abortion is a medical procedure with physical and emotional
risks. An adolescent who’s had an abortion needs the care and sup-
port of family. Crystal, unfortunately, developed both physical and
emotional side effects. Some of the effects are still present today
after 9 years have lapsed.

In many ways time is a great healer, but as imperfect human
beings we don’t always realize the effect of our actions of how deep
the physical and emotional scars actually dwell. The Child Custody
Act will prevent an abortion decision that is based on fear of dis-
appointing parents. It may discourage the use of abortion to hide
criminal activity such as rape and statutory rape. For those who
think they are just helping, they may realize that an abortion is
a serious situation, and just providing an adolescent a ride for an
abortion is not the answer.

I urge you again to help avoid the scarring of America’s adoles-
cent girls by voting in favor of the Child Custody Protection Act.

Thank you.

[The prepared statement of Ms. Farley follows:]

PREPARED STATEMENT OF JOYCE FARLEY

Good afternoon members of the U.S. House of Representatives. My name is Joyce
Farley and I am a resident of the state of Pennsylvania. I have been asked to come
before you today to explain why I support the “Child Custody Protection Act.”

Just about this time in 1995, my then 12-year-old daughter Crystal was intoxi-
cated and raped by a 19 year old male who she had met after entering the local
high school as a 7th grade student. I was aware of this male trying to befriend my
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daughter and had requested that he not call or visit at the house. This male had
a reputation of seeking out the 7th grade females to establish relationships for sex
and unfortunately Crystal had become one of his victims. This male is currently in
prison for a similar rape conviction. Unfortunately many perpetrators have more
than one victim. I was at the time and still am a mother working full time away
from home. Both parents working full time or single parent families are not unusual
in our society and why your support of the “Child Custody Act” is so important. Peo-
ple of our nation need to know that our children are a blessing and that we will
protect them from harm. On August 31 1995, I discovered my 13-year-old daughter
Crystal was missing from home. An investigation by the police, school officials, and
myself revealed the possibility that Crystal had been transported out of state for
an abortion. I can’t begin to tell you the fear that enveloped me not knowing where
my daughter was, who she was with, if she was in harms way, and to learn in this
manner that my young daughter was pregnant. By early afternoon Crystal was
home safe with me, but so much had taken place in that one day. The mother of
this 19-year-old male had taken Crystal for an abortion in the state of New York.
Apparently this woman decided this was the best solution for the situation caused
by her son with little regard for the welfare of my daughter. Situations such as this
is what the “Child Custody Act” was designed to help prevent. I am a loving respon-
sible parent in whose parenting was interfered with by an adult unknown to me.
My child was taken for a medical procedure to an unknown physician and facility
without my permission. When Crystal developed complications from this medical
procedure this physician was not available. He refused to supply necessary medical
records to a physician that was available to provide Crystal the medical care she
needed. I ask you to please in considering the “Child Custody Protection Act” to put
aside your personal opinions on abortion. Please just consider the safety of the
minor children of our nation who’s lives are put at risk when taken out of their
home state to avoid abortion laws, that are designed to protect them from harm.
Please don’t allow harm to our children in order to protect abortion or any other
medical procedure. Please allow loving, caring, and responsible parents the freedom
to provide the care their adolescent daughters need without interference from crimi-
nals or people who may think they are helping, but actually cause more harm than
good. An abortion is a medical procedure with physical and emotional risks. An ado-
lescent who has had an abortion needs the care and support of family. Crystal un-
fortunately developed both physical and emotional side effects. Some of the effects
are still present today after 8 years have lapsed. In many ways time is a great heal-
er but as imperfect human beings we don’t always realize the effect of our actions
or how deep the physical and emotional scars actually dwell. The “Child Custody
Act” will help prevent an abortion decision that is based on fear of disappointing
parents. It may discourage the use of abortion to hide criminal activity such as rape
and statutory rape. For those who think they are “just helping,” they may realize
that an abortion is a serious situation and just providing an adolescent a ride for
an abortion is not the answer. I urge you again to help avoid the scarring of Amer-
ica’s adolescent girls by voting in favor of the “Child Custody Protection Act.”
Thank you.

Mr. CHABOT. Thank you, Ms. Farley.
Professor Rosen, you're recognized for 5 minutes.

TESTIMONY OF MARK D. ROSEN, ASSOCIATE PROFESSOR
(WITH TENURE), CHICAGO-KENT COLLEGE OF LAW

Mr. ROSEN. Thank you very much, Mr. Chairman.

I've been asked to opine as to whether Congress has the author-
ity to enact this piece of legislation. I believe that Congress clearly
does. It’s authorized, in my view, under both the Commerce Clause
and under the Effects Clause of the Full Faith and Credit Clause,
and furthermore, there are not independent federalism right to
travel or extraterritoriality limitations on Congress’s power. This is
just to say Congress, in my view, has the power. It’s purely a polit-
ical question that’s not foreclosed by the Constitution.

With regard first to the Commerce Clause, the United States Su-
preme Court has upheld the Mann Act, which in some respects is
very similar to this. It’s an Act that barred the transportation of
persons across State lines. The Court found that that power of Con-
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gress came from Congress’s authority to regulate interstate com-
merce, regulate interstate commerce, and that holding would clear-
ly apply here. Since the Mann Act was upheld, the United States
Supreme Court held in the Morrison case that Congress’s powers
may well be limited with respect to matters that are truly local,
and the Court there indicated that family law matters might be
truly local. I don’t believe that this Act would run afoul of Morri-
son’s limitations, however, because this Act has not prescribed a
substantive rule with regard to family law.

What it does instead is it determines the extent of one State’s
legislative authority with regard to family law, namely, whether
when a minor, who comes from a State with a parental notification
law, is found in a State without a parental notification law, which
law governs? And it seems to me that determining the scope of
States’ legislative authority is not only something that’s not truly
local, but it’s something that is quintessentially a Federal function.

So I don’t believe there are Commerce Clause limitations. I think
Congress has the power under the Commerce Clause.

Furthermore, in my view, Congress has the power under the Full
Faith and Credit Clause, and particularly the Effects Clause. The
Effects Clause gives Congress the power to prescribe the effect of
State laws, and that’s what this law does in effect. It says, as I
mentioned before, that a minor from a State that has parental noti-
fication law, who is in a State without, is going to be governed by
the law of her home State. The United States Supreme Court has
indicated many times in dicta that the Congress has the power
under the Effects Clause to prescribe the extra-state effects of one
State’s law, and again, that’s what’s happening here.

So in my view, Congress has power under either the Commerce
Clause or the Full Faith and Credit Clause to enact this.

It has been claimed by some that this legislation would run afoul
of some extraterritoriality limitations that the States, some believe,
have. Number one, I believe that the view that States have no
power to regulate their citizens out—when their citizens are out-
side of their territories is a mistaken one, and in fact, scholarly re-
statements of the law, including the model penal code, recognized
that States have the power to regulate even criminally the activity
of their citizens when they’re in other States.

Furthermore, even if States did not have that power, Congress
has the power to extend States’ regulatory authority. So under the
Effects Clause, as I've mentioned, the Court, on more than one oc-
casion, has said that Congress has the power to regulate the extra-
state effects of one State’s regulations. So there you go.

Similarly, with regard to the dormant Commerce Clause, Con-
gress, in many respects, has the power again to extend regulatory
authority that States wouldn’t have on their own. So for instance,
ordinarily States cannot discriminate against the goods that come
from other States, but Congress, when it acts pursuant to the Com-
merce Clause, is able to bypass that and to allow States to dis-
criminate against articles that are goods from other States.

So it seems to me that States have the extraterritorial authority
to regulate their citizens, and even if they didn’t, Congress clearly
has the power to extend that regulatory authority, as Congress is
doing here.
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It’s also been claimed that this Act would run afoul of federalism
limitations, and I don’t believe that’s necessarily the case. Under
certain conceptions of federalism, this Act might be inconsistent.
However, my own view is that one of the great benefits of fed-
eralism is that with respect to policies that are not foreclosed by
the Federal constitutional law or Federal statutory law, there can
be diversity of approaches that States take, and when you have a
law that by its nature can readily be circumvented through travel,
as parental notification laws can be, then a Federal statute that
helps to ensure the efficacy of constitutional policies does not un-
dermine federalism, but it helps to enhance the diversity across
States with regard to policies that they’re able to pursue.

I have a few more seconds, but I think I'll stop here. Thank you.

[The prepared statement of Mr. Rosen follows:]

PREPARED STATEMENT OF MARK D. ROSEN

The Subcommittee has asked that I testify concerning Congress’ power to enact
H.R. 1755, the Child Custody Protection Act. I teach and write in the fields of con-
stitutional law, choice-of-law, and state and local government law. Federalism is one
of my principal interests.

The proposed legislation would make it a federal crime to knowingly transport “a
minor across a State line, with the intent that such minor obtain an abortion, and
thereby in fact abridge[] the right of a parent under a law requiring parental in-
volvement in a minor’s abortion decision, in force in the State where the minor
resides . . .” I believe that Congress has authority to enact this law under the Com-
merce Clause and the Full Faith and Credit Clause. In my view, H.R. 1755 is fully
consistent with principles of federalism, and is not inconsistent with the right to
travel or constitutional limitations connected to abortion rights. My testimony
should not be construed as an argument in favor of the enactment of the Child Cus-
tody Protection Act. I only hope to establish that Congress is not constitutionally
foreclosed from enacting such legislation, and that deciding whether to enact it ac-
cordingly is a political decision.

I. THE COMMERCE CLAUSE

Congress has the power to enact H.R. 1755 under its Commerce Clause powers.!
H.R. 1755 is a regulation of commerce among the several States. “The transpor-
tation of passengers in interstate commerce, it has long been settled, is within the
regulatory power of Congress, under the commerce clause of the Constitution . . .”2
The power to regulate the transport of passengers is derived from Congress’ powers
over the “channels of interstate commerce,”3 and recent Supreme Court case law
continues to hold that “Congress may regulate the use of the channels of interstate
commerce.” 4 Because transportation itself qualifies as interstate commerce, it is not
necessary to consider whether H.R. 1755 regulates “activities having a substantial
relation to interstate commerce,”? that is to say, activities that themselves are not
commerce but that “substantially affect interstate commerce.” ¢

It is well established that Congress can adopt rules concerning interstate com-
merce, such as H.R. 1755, even if Congress is primarily motivated by non-economic
goals.” The Court recently has warned that Congress cannot “use the Commerce

1The analysis that follows in this first section of my testimony is in substantial agreement
with the testimony of Professor John C. Harrison, which was provided to this Subcommittee in
respect of H.R. 1755’s predecessor of H.R. 1218. See Statement of John C. Harrison, Professor
of Law, University of Virginia, H.R. Rep. No. 106—204 (June 25, 1999).

zl(igminetti v. United States, 242 U.S. 470, 491 (1917).

4 United States v. Lopez, 514 U.S. 549, 558 (1995).

5]1d. at 558-59.

6Id. Tt is with respect to this category of regulations that the Supreme Court has limited con-
gressional power in successive cases. See Lopez, 514 U.S. at 567-68; United States v. Morrison,
529 U.S. 598, 617-18 (2000).

78See, e.g., Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964) (upholding enact-
ment of Title II of the Civil Rights Act under Congress’ commerce clause power); see also
Caminetti, 242 U.S. at 491 (it is “within the regulatory power of Congress, under the commerce
clause of the Constitution . . . to keep the channels of interstate commerce free from immoral
and injurious uses . . .”).
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Clause to completely obliterate the Constitution’s distinction between national and
local authority,” and has referred to the “family law context” as an area of “tradi-
tional state regulation.”® H.R. 1755 would not run afoul of such commerce clause
limitations because the proposed legislation supports rather than obliterates state
and local authority by seeking to counter the circumvention of a class of state laws.
In relation to the Court’s concern that Congress not “completely obliterate the Con-
stitution’s distinction between national and local authority,”® it is critical that H.R.
1755 operates not by creating a substantive rule regarding family law but by sorting
out a choice-of-law problem by indicating which state’s substantive law is to govern
under a certain context.l0 Determining the appropriate scope of a state’s family law
does not obliterate the distinction between what is national and local. To the con-
trary, sorting out the scope of states’ competing regulatory efforts is a perfectly ap-
propriate function for the federal government to serve that helps to govern the rela-
tionships among states, thereby securing the “horizontal federalism” component of
our federal system. The next section more fully elaborates these points concerning
the proposed legislation’s choice-of-law character.

II. THE “EFFECTS CLAUSE” OF THE FULL FAITH AND CREDIT CLAUSE

Wholly independent of the Commerce Clause, Congress has the power to enact
H.R. 1755 under the Effects Clause, which is part of the Full Faith and Credit
Clause.l! A clear understanding of the type of issue that H.R. 1755 addresses facili-
tates recognition why it falls within Congress’ powers under the Effects Clause. The
general question H.R. 1755 addresses is whether a person Z who resides in State
A remains subject to a particular State A law when she is in State B. The deter-
mination of which of several states’ law applies to a particular person, transaction,
or occurrence is made by what is known as “choice-of-law” doctrines. At its core,
H.R. 1755 is a federal choice-of-law rule. It determines which law governs a minor
from a parental notification state who is visiting a state without such a require-
ment.

Under contemporary law, virtually all choice-of-law doctrines are a matter of state
law. For almost a century, however, it has been vigorously argued by many legal
scholars that choice-of-law is more appropriately a matter of federal law.12 This con-
clusion is sensible because choice-of-law regulates the regulatory reach of each state,
and it is unwise to leave resolution of this question to the states themselves; allow-
ing each state to answer the question is akin to asking the fox to guard the prover-
bial henhouse. Quite apart from the normative question of whether choice-of-law
should be federal law, virtually all legal scholars are of the view that Congress has
authority under the so-called “Effects Clause” of the Full Faith and Credit Clause
to enact choice-of-law rules.13 That provision grants Congress the power to enact
“general Laws” that “prescribe . . . the effect” that one state’s laws shall have in
other States.l4 Indeed, the Supreme Court on several occasions has observed in
dcilcta that Congress has the power to enact choice of law rules under the Effects

ause.1®

8 Morrison, 529 U.S. at 615-18. The Morrison Court discussed these limitations with regard
to an analysis of congressional power to regulate matters that themselves are not commerce but
that “substantially affect interstate commerce.” It is possible that these limitations would not
be applied at all to regulations of interstate commerce itself, such as H.R. 1755.

9 Morrison, 529 U.S. at 615.

10 Determining which of two competing states’ laws is to apply necessarily means that one
state’s law will be deemed inapplicable, but resolving choice-of-law problems is fundamentally
different from displacing state law with a substantive federal rule. To illustrate, a substantive
federal rule would govern all scenarios within a given state. A choice-of-law rule such as H.R.
1755 does not displace the visited state’s law, which does not require parental notification, but
only indicates a class of persons to whom that law may not be applied.

11See U.S. CONST. ART. IV, §1.

12 See, e.g., Douglas Laycock, Equal Citizens of Equal and Territorial States: The Constitu-
tional Foundations of Choice of Law, 92 CoLuM. L. REv. 249, 301 (1992); Michael Gottesman,
Draining the Dismal Swamp: The Case for Federal Choice of Law Statutes, 80 Geo. L.J. 1
(1991); Walter Wheeler Cook, The Powers of Congress under the Full Faith and Credit Clause,
28 YALE L. J. 421, 425-26 (1919).

13 See U.S. Const. Art. IV, § 1, cl. 2 and sources cited above at footnote 12.

14The Full Faith and Credit’s term “public Acts” long has been understood to refer to legisla-
tion.

15For example, in Sun Oil v. Wortman, 486 U.S. 717 (1986), the Court decided that a forum
state that was constitutionally obligated to apply non-forum law nonetheless could apply the
forum state’s statute of limitations. The Court rejected the modern view that statute of limita-
tions are substantive, which would have led to the conclusion that the non-forum’s statute-of-
limitations had to be applied, and instead held that the historical understanding that statute

Continued
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Congress is authorized to enact a choice-of-law rule such as H.R. 1755 under the
Effects clause. Dictum in a plurality opinion has stated that “there is at least some
question whether Congress may cut back on the measure of faith and credit re-
quired by a decision of this Court.”16 H.R. 1755 is not inconsistent with this dic-
tum 17 because the Supreme Court does not currently interpret the Full Faith and
Credit Clause as dictating which substantive law one state must apply. Contem-
porary full faith and credit case law permits a state to apply its law if there is a
“significant contact . . . creating state interests, such that choice of its law is nei-
ther arbitrary nor fundamentally unfair.”1® The Court’s full faith and credit rule
would permit the minor’s state of residence to apply its law to the minor’s activity
in a sister state on account of the state of residence’s continuing interests in pro-
tecting the parent’s rights to “consult with [their daughter] in private, and to dis-
cuss the consequences of her decision in the context of the values and moral or reli-
gious principles of their family.”19 The proposed legislation hence does not con-
tradict the case law, but specifies which state’s law applies in a circumstance where
Supreme Court case law has left the question unanswered.20

I recognize that it could be argued that H.R. 1755 dilutes “the measure of faith
and credit required by a decision of this Court,” Thomas, 448 U.S. at 272 n. 18, inso-
far as it could be argued that the visited state could apply its law under the Court’s
jurisprudence and H.R. 1755 in effect says that it cannot. There are two responses
to this claim. First, case law that permits the application of two or more states’ laws
does not qualify as determining “the measure of faith and credit required by a deci-
sion of this Court.” Id. at 272 n. 18 (emphasis supplied). Rather, the case law leaves
undecided the question of what measure of full faith is required of another state’s
law. Second, it is conceptually incoherent to suggest that Congress lacks the power
under the Effects Clause to “dilute” the effect of a state’s law or judgment because
determining that one state’s law or judgment is to be given effect is to simulta-
neously decide that a sister state’s law or judgment is not to be given effect and
thereby dilutes the effect of that second state’s law or judgment. Professor (now
Judge) Michael McConnell has advanced this argument, see Hearing on S. 1740 Be-
fore the Senate Comm. on the Judiciary, 104th Cong. 57-58 (1996), and I believe
it to be incontrovertible. If a dilution limitation as applied to the Effects Clause
trulydis incoherent, then the plurality’s dictum in the Thomas case should be re-
sisted.

H.R. 1755 does not appear to exceed Congress’s powers under the Effects Clause
in any other respects. Although H.R. 1755 provides a choice-of-law rule only with
regard to parental notification requirements, the Effects Clause’s language author-
izing the enactment of “general Laws” has not prevented Congress from enacting
subject-specific legislation in the past under the Effects Clause.2! Indeed, there are
strong reasons to believe that intelligent choice-of-law rules must be context-specific
rather than trans-substantive, and that construing “general Laws” so as to disallow
Congress from making subject-matter sensitive choice of law rules would jeopardize
Congress’ ability to create efficacious choice-of-law rules.22 Because Congress has

of limitations are procedural governed for purposes of the Full Faith and Credit Clause. Id. at
728-29. The Court nonetheless went on to state that “[ilf current conditions render it desirable
that forum States no longer treat a particular issue as procedural for conflict of laws purposes
. . . it can be proposed that Congress legislate to that effect under the second sentence of the
Full Faith and Credit Clause.” Id. at 729.

16448 U.S. 261, 272 n. 18 (1980) (plurality). The plurality opinion’s comments are dictum be-
cause the Thomas case did not analyze the scope of a congressional enactment under the Effects
clause, but instead concerned the question of whether one state must give res judicata effect
to a workmen’s compensation claim that had been issued by another state’s administrative agen-
cy. Id. at 286. The plurality opinion in Thomas also opined that “Congress clearly has the power
to increase the measure of faith and credit that a State must accord to the laws or judgments
of another State . . .” Id.

17This is not to suggest that I believe that Congress would be without the authority to do
so, but only that H.R. 1755 does not raise the difficult question of whether Congress has author-
ity under the Effects Clause to specify different full faith and credit rules than the Supreme
Court has. See infra note 20.

18 Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 819 (1985) (internal quotation omitted).

19 Planned Parenthood v. Casey, 505 U.S. 833, 899-900 (1992).

20The Supreme Court has recognized that its full faith and credit test allows more than one
state’s law to apply to a given person, transaction, or occurrence Sun Oil Co. v. Wortman, 486
U.S. 717, 727 (1988).

21 See Parental Kidnaping Prevent act of 1980, 28 U.S.C. §1738A; Full Faith and Credit for
Child Support Orders Act of 1994, 28 U.S.C. §1738B; Violence Against Women Act’s full faith
and credit provision, 18 U.S.C. §2265 (requiring sister States to recognize and enforce a valid
protection order issued by another state).

22 Under all variants of modern interest analysis, choice-of-law is not conceptualized as a dis-
tinct body of “procedural” law but instead is largely a function of substantive law. The common
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passed legislation pursuant to the Effects Clause only a handful of times, the Su-
preme Court has not had the opportunity to significantly develop the contours of
Congress’s Effects Clause powers. Although this means that analysis of Congress’s
powers under the Clause necessarily is speculative, such uncertainty is not a reason
for Congress to avoid relying on the Effects Clause; after all, in view of Article III’s
“case or controversy” requirements, it is only by invocation of the Clause and subse-
quent judicial challenges that the scope of congressional power can ever be worked
out. With all this in mind, a plausible limitation is that the Effects Clause not be
used by Congress willy nilly to champion those substantive policies that it favors.23
A feasible judicial check to ensure that Congress does not abuse its Effects Clause
powers in this regard is to require that Congress’ choice-of-law rule be reasonably
consistent with general choice-of-law principles.2¢ H.R. 1755 readily would pass such
a test because the conclusion that the law of the minor’s residence should govern
is consistent with contemporary choice-of-law doctrines.25 That is to say, a congres-
sional determination that the minor should be governed by her home state’s law is
reasonable.

The proposed legislation does not simply specify the effect of one state’s law, but
also creates civil and criminal penalties for those who transport a minor across a
state border for the purpose of evading her home state’s parental notification law.
The question is whether the power to “prescribe . . . the effect” of the home state’s
parental notification law includes the power to create such civil and criminal pen-
alties for those who facilitate the law’s circumvention. While we are without guid-
ance from the Supreme Court in answering this specific question, there are good
reasons to believe that the answer is yes. Congress has the power to “make all Laws
which shall be necessary and proper for carrying into Execution” the enumerated
powers it has been granted.26 If the “end be legitimate” then “all means which are

ground of interest analysis is the effort to ascertain whether each of the multiple jurisdictions
whose law potentially applies in fact has a governmental interest in applying its law to the facts
at hand; if only one polity has an interest then there is a “false conflict” and only that jurisdic-
tion’s law is to be applied. See DAVID P. CURRIE, HERMA HILL KAY, LARRY KRAMER, CONFLICT
OF LAws: CASES, COMMENTS, QUESTIONS 132-33 (West Group 2001). The determination of
whether there is a “false conflict” is made by considering the purpose of each state’s substantive
law, and asking whether the legislature would have wished to regulate the party, transaction,
or occurrence. The process of deciding whether there is a false conflict hence involves
ascertaining the scope of substantive law of each potentially interested jurisdiction. If this ap-
proach of first eliminating “false” conflicts indeed is a genuine contribution of modern ap-
proaches to conflicts analysis, then it would follow that efficacious choice-of-law doctrines invari-
ably will be a tied to substantive law. If Congress is to have power under the Effects Clause
to make efficacious choice-of-law doctrines, then the Effects Clause must include the power to
tailor rules in a manner that is sensitive to the substantive law.

23 The reason for this limitation is as follows. The Full Faith and Credit Clause seeks to ac-
complish the two somewhat mutually inconsistent goal of bringing about a federal union of
meaningfully empowered States. See Baker v. General Motors Corp., 522 U.S. 222 (1998) (dis-
cussing the goal of creating a federal union); Pacific Employers Ins. Co. v. Indus. Accident Com-
mission, 306 U.S. 493, 502 (1939) (noting Full Faith and Credit’s protection of each state’s sov-
ereign interests). Congress appropriately has broad latitude when legislating pursuant to the
Effects Clause to decide how to harmonize these competing policies. There is no indication, how-
ever, the Full Faith and Credit Clause is an appropriate vehicle for Congress to foist its policy
preferences upon the States.

24 Such deferential review would be similar to the approach the Court once took to reviewing
congressional enactments pursuant to Section 5 of the Fourteenth Amendment. See Katzenbach
v. Morgan, 384 U.S. 641, 652-57 (1966). Although the Court no longer utilizes such deferential
review in relation to Congress’ Section 5 powers, see City of Boerne v. Flores, 521 U.S. 507
(1997), the more explicit grant of independent congressional authority under the Effects Clause
could well lead the Court to utilize more deferential review in analyzing legislation enacted pur-
suant to the Full Faith and Credit Clause.

25 Under classic interest analysis, the choice between the law of the minor’s residence and the
law of the visiting state might be characterized as a “false conflict”—it would be said that the
visiting state has no interest in regulating non-citizens, whereas the state of residence has a
strong interest in regulating its citizen’s conduct—with the result that the home state’s parental
notification law would be applied. Alternatively, the situation might be analyzed as a “true con-
flict,” in which case the home state’s law still might be selected, depending upon the type of
interest analysis that were used. Under the approach advocated by Brainerd Currie, for in-
stance, the home state’s law would be selected if the parents sued in a court located in their
state of residence. Under the Second Restatement of Conflict’s approach, a court could well con-
clude that the minor’s home state is the state with the most significant relationship to the mat-
ter and hence the state whose law ought to apply. Even under traditional approaches, the paren-
tal notification law might be construed as a family law that accordingly is provided by the state
of residence.

26J.S. CONST. ART. L, §8, cl. 18.
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appropriate, which are plainly adapted to that end” are constitutional.2? As shown
above, the end of specifying the effect of the home state’s parental notification law
is “legitimate.” The question then becomes whether H.R. 1755’s civil and criminal
penalties are “appropriate” and “plainly adapted to that end.” The Supreme Court
has been famously deferential to congressional judgments about what means are ap-
propriate to accomplishing legitimate ends,28 and it seems plausible that measures
of the sort found in H.R. 1755 are “useful”2? for ensuring that the home state’s pa-
rental notification laws will be given effect when the minor visits other states. Given
the dynamics of family relations, there are good reasons to believe that there would
be systematic evasion of parental notification laws if parents’ only legal recourse
were a lawsuit against their minor daughters who violated the parents’ rights by
crossing a border to obtain an abortion.

III. CRITICAL EXAMINATION OF POSSIBLE CONSTITUTIONAL OBJECTIONS TO H.R. 1755

A. H.R. 1755 and Extraterritoriality

Some opponents of H.R. 1755 have argued that the proposed legislation would
give unconstitutional extraterritorial authority to the resident state’s law. There are
three fatal flaws to any such criticism. First, HR. 1755 can be conceptualized as
a federal law extension to state law that functions to increase the state law’s effi-
cacy. So understood, H.R. 1755 does not extend the operation of state law
extraterritorially, but simply is federal law that operates across state borders, as
federal law often does.

Second, the criticism that H.R. 1755 unlawfully extends state laws is based on
the misconception that one state’s regulatory authority ends at its borders. An early
approach to choice-of-law believed that territorial location alone answered the ques-
tion of what law applies, but this has been almost universally rejected in this coun-
try.30 Today, state laws regularly apply to persons, transactions, and occurrences
that occur outside the state’s borders.3! Thus scholarly restatements of the law and
the Model Penal Code both understand that states may regulate their citizens out-
of-state activities, and may even criminalize out-of-state activity that is permissible
in the state where it occurs.32

Directed to the criminal context, the Model Penal Code provides that State A may
impose liability if “the offense is based on a statute of this state that expressly pro-
hibits conduct outside the state.” Model Penal Code §1.03(1)(f). The Model Penal
Code provides that State A has extraterritorial legislative jurisdiction even if the ac-
tivity it prohibits occurs in a State in which the activity is permissible. Id. The
major limitation identified by the Model Penal Code is that the regulated conduct
must “bear[] a reasonable relation to a legitimate interest of [the regulating] state.”
Id. at §1.03(2). The Comment states that the “reasonable relation to legitimate in-
terests” requirement “expresses the general principle of the fourteenth amendment
limitation on state legislative jurisdiction.” Id. at § 1.03(1)(f).

Third, even if states lacked the power to regulate their citizens’ out-of-state activi-
ties under contemporary law, the Effects Clause and the Commerce Clause both can
serve to extend states’ regulatory powers. The Effects Clause gives Congress the
power to alter the extraterritorial effect that one state’s public acts, records and ju-
dicial proceedings have in other states. Thus before Congress enacted the Violence
Against Women Act’s full faith and credit provision, it was uncertain whether a pro-
tective order issued in State A would have effect in State B, whose laws differed
from State A such that no protective order would be issued on the facts.33 The fed-
eral act provided that State B was required to give effect to State A’s protective

27 See McCulloch v. State of Maryland, 17 U.S. (4 Wheat.) 316, 421 (1819).

28 See, e.g., Jinks v. Richland County, S.C., 123 S.Ct. 1667, 1671 (2003).

29 McCulloch, 17 U.S. at 413; see also id. at 419.

30 See CURRIE, ET. AL., supra note 22, at 2-6.

31For a comprehensive examination of states’ powers to regulate their citizens’ out-of-state ac-
tivities, see Mark D. Rosen, Extraterritoriality and Political Heterogeneity in American Fed-
eralism, 150 U. PA. L. REv. 855 (2002).

32The Restatement (Third) of Foreign Relations Law provides that states “may apply at least
some laws to a person outside [State] territory on the basis that he is a citizen, resident or domi-
ciliary of the State.” Restatement (Third) of Foreign Relations Law §402 reporters’ notes at 5
(1986). The Restatement asserts that this principle applies to both extraterritorial criminal and
civil legislative powers. See id. at §403, comment f. The Reporters Notes make clear that the
Restatement understands that its principles apply to the extraterritorial powers enjoyed by
states within the United States. See id. at § 402 and Reporters’ Notes 5.

33 See Emily J. Sack, Domestic Violence Across State Lines: The Full Faith and Credit Clause,
Congressional Power, and Interstate Enforcement of Protection Orders, 98 Nw. U. L. REv. 827
(2004).
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order.34 Similarly, while states on their own may not enact protectionist legislation
that disallows goods from other states to cross their borders,35 the Commerce
Clause allows Congress to grant states such powers to discriminate against goods
from other states.3¢ As a structural matter, a federal government that umpires the
sister states’ regulatory powers vis-a-vis one another is eminently sensible, and sev-
eral constitutional provisions—including the Effects Clause and the Commerce
Clause—empower Congress to serve this function.

B. Federalism and the Right to Travel

Some opponents of H.R. 1755 have argued that the Child Custody Prevention Act
would be inconsistent with constitutional principles of federalism. To the contrary,
I believe that H.R. 1755 is consistent with a more attractive conception of fed-
eralism than these opponents implicitly adopt.

States may have divergent substantive policies with respect to those matters that
are not violative of the United States Constitution or displaced by federal law. Such
diversity among states is one of the frequently heralded benefits of our federal sys-
tem. Many constitutionally legitimate state laws, however, can be frustrated if citi-
zens can free themselves of their home state’s legal requirements merely by crossing
a state border and availing themselves of their neighboring state’s varying law. This
is true of constitutionally permissible state laws that are paternalistic or that seek
to protect third-party interests. By undermining the efficacy of such state laws,
“travel-evasion” in effect thwarts the diversity of state laws that is theoretically per-
missible under our federal system.37 A law such as H.R. 1755 supports diversity
across states by ensuring that each state can pursue efficacious policies in those
realms that are not foreclosed by the Constitution or other federal law. It is my view
that the diversity that federalism can afford is an affirmative good in a country as
large and diverse as ours.

Those who assert federalism challenges to H.R. 1755 are working with a different
conception of federalism. They evidently are of the view that although diversity
across states is good, citizens should be able to pick and choose the laws that are
to govern them by traveling to whatever jurisdiction’s law they wish to govern them
on an issue-by-issue basis. Indeed, some opponents of H.R. 1755 have argued that
H.R. 1755 interferes with minors’ constitutional “right to travel.” At least one noted
scholar has advocated this type of position.38

To begin, the notion that H.R. 1755 is inconsistent with the constitutional right
to travel is not supportable under the Supreme Court’s jurisprudence. Neither a
state nor the federal government can interfere with a citizens’ ability to leave a
state for the purpose of visiting another State or prevent its citizens from returning;
either would violate “the right of a citizen of one State to enter and to leave another
State.”39 H.R. 1755 does not even implicate this limitation, for it does not preclude
the minor from traveling, and indeed explicitly provides that a “minor transported
in violation of this section . . . may not be prosecuted or sued for a violation of this
section.” 40 The minor’s right to travel to another state is wholly unimpeded by H.R.
1755.

Even if H.R. 1755’s limitation on the transportation of minors were deemed to im-
plicate the minor’s ability to enter and leave another State, it is unlikely that this
would be deemed by the Court to violate her right to travel. The Court has recog-
nized that the right to interstate travel “may be regulated or controlled by the exer-
cise of a State’s police power” and by the federal government as well.4! This is per-
fectly consistent with the nature of most constitutional rights, which virtually never
establish categorical prohibitions on regulation but instead heighten the require-
ments that must be satisfied for regulation to be constitutional.42 Particularly rel-

34See 18 U.S.C. §2265 (2000).

35 See, e.g., City of Philadelphia v. New Jersey, 437 U.S. 617 (1978).

36 See, e.g., New York v. United States, 505 U.S. 144, 171 (1992) (“While the Commerce Clause
has long been understood to limit the States’ ability to discriminate against interstate com-
merce, that limitation may be lifted, as it has been here, by an expression of the ‘unambiguous
intent’ of Congress.”) (internal citations omitted).

37 See Rosen, supra note 31, at 856-861.

38 Seth F. Kreimer, “But Whoever Treasures Freedom . . .”: The Right to Travel and Extrater-
ritorial Abortions, 91 MicH. L. REv. 907, 915 (1993).

39 See Saenz v. Roe, 526 U.S. 489, 500 (1999).

40 See Sec. 2431(b)(2).

41 United States v. Guest, 86 S. Ct. 1170, 1179 & n. 17 (1965).

42For example, notwithstanding the First Amendment’s categorical statement that “Congress
shall make no law . . . abridging the freedom of speech,” Congress is constitutionally permitted
to regulate speech, even political speech. See, e.g., McConnell v. Federal Election Commission,

Continued



16

evant for present purposes, the Court has ruled that other components of the con-
stitutional right to travel establish non-categorical rights. For instance, what the
Court has identified as the “right to be treated as a welcome visitor rather than an
unfriendly alien when temporarily present in the second State,”43 an aspect of the
right to travel that the Court has tied to Article IV’s Privileges and Immunities
Clause, does not establish an “absolute” right for a visitor to be treated as citizens
are.** Rather, states are permitted to distinguish between residents and non-
residents if “there is a substantial reason for the difference in treatment” and the
“the discrimination practiced against nonresidents bears a substantial relationship
to the State’s objective.”45 If the Court were to utilize a similar test to determine
whether a regulation impermissibly interfered with “the right of a citizen of one
State to enter and to leave another State,”46 the questions would be whether Con-
gress has a substantial reason to proscribe the out-of-state transport of minors for
the purpose of circumventing the home state’s parental notification requirements
and whether the imposition of civil and criminal penalties for such transportation
bears a substantial relationship to Congress’ objective. I believe that the answer to
both questions vis-a-vis H.R. 1755 would be yes: Congress has a substantial reason
to ensure that constitutional state policies are not undermined through travel-eva-
sion, and, given the nature of family dynamics, civil and criminal penalties on those
who facilitate the transportation of minors bear a substantial relationship to achiev-
ing Congress’ objective.

Apart from the claim that H.R. 1755 would violate the right to travel refuted
above, it still could be claimed that H.R. 1755 is inconsistent with federalism. The
claim is that federalism allows diversity across states, but also requires that citizens
be able to travel to other states so as to be subject to that other state’s laws on
an issue-by-issue basis. While such a claim is not illogical, it reflects, in my view,
a less compelling conception of federalism than the diversity-supporting system that
a law such as H.R. 1755 promotes.4” In any event, my point here is not to vindicate
my particular view of federalism, but to show that the argument that H.R. 1755 is
flatly antithetical to federalism is groundless. Rather, the proposed legislation’s rela-
tionship to federalism is a function of what conception of federalism one holds. The
Supreme Court has not answered this question. It is my view that answering this
question is Congress’ prerogative, subject to only a highly deferential Supreme
Court review.

C. Abortion Rights

Finally, some have argued that H.R. 1755 is inconsistent with the limitations on
abortion that the Court has located in the Fourteenth and Fifth Amendments. The
Supreme Court has held that laws regulating abortion must provide an exception
for the “preservation of the life or health of the mother.”48 H.R. 1755 provides an

124 S. Ct. 619, 660-61 (2003); see generally Richard H. Pildes, Why Rights are not Trumps: So-
cial Meanings, Expressive Harms, and Constitutionalism, 27 J. LEGAL STUD. 725 (1998).

43 See Saenz, 526 U.S. at 500.

44 See id. at 489-502. This so-called “second component” of the right to travel would not be
implicated by H.R. 1755. This second component limits the state that a citizen visits, but not
her home state. It is an equal protection type principle that limits the extent to which the vis-
iting state can treat visitors differently from its own citizens, but it in no way affects the home
state’s power to regulate its own citizens when they go out-of-state. See Slaughter-House Cases,
83 U.S. (16 Wall.) 36, 75-77 (1873) (the Privileges and Immunities Clause of Article IV “does
not profess to control the power of the State governments over the rights of its own citizens.”);
see generally Rosen, supra note 31, at 900-903. The third aspect of the right to travel—* “the
right of the newly arrlved citizen to the same privileges and immunities enjoyed by other citi-
zens of the same State,” Saenz, 119 S.Ct. at 1526—plainly is not implicated by H.R. 1755.

(‘;?Lunding v. N.Y. Tax Appeals Tribunal, 522 U.S. 287, 298 (1998) (internal quotations omit-
ted).

46 See Saenz, 526 U.S. at 500.

47“Pick and choose” federalism undermines diversity across states by systematically
disfavoring those state laws that are more regulatory of their citizens than are other states’
laws. “Less regulatory” should not be confused with liberty-enhancing. Those jurisdictions that
wish to regulate more than their neighbor states do so because they have differing notions of
the public good. Indeed, undermining laws that protect the rights of third-parties—as parental
notification laws are designed to do—undercut those third parties’ liberty interests. A fair way
to decide between these competing conceptions of federalism, it seems to me, is to perform a
thought experiment of the sort famously proposed by John Rawls. If one were behind a “veil
of ignorance” and did not know whether she represented a libertarian (who chafed at regulation)
or a regulationist who thought that regulation frequently was good, what type of federalist sys-
tem would she opt for? It seems obvious to me that the favored federalist system would be one
that permitted meaningful diversity across states with regard to those matters that federal con-
stitutional and statutory law did not demand natlonal uniformity. For a more elaborate discus-
sion of this, see Rosen, supra note 31, at 882—

4SStenberg V. Carhart 120 S. Ct. 2597 2613 (2000) (emphasis supplied).
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exception, however, only “if the abortion was necessary to save the life of the
minor.” 49 The bill’s absence of an exception for the mother’s health nonetheless does
not violate the Court’s requirement because H.R. 1755 piggybacks on state parental
notification statutes. Assume for present purposes that state parental notification
statutes must provide an exception for the health of the mother to be constitutional.
If the mother’s health is endangered, state law cannot require parental notification,
and transportation of a minor across state lines % consequently would not run afoul
of H.R. 1755’s prohibition. On the other hand, if a state parental notification statute
did not include an exception for the health of the mother, then it would be constitu-
tionally invalid and for that reason could not provide the predicate for liability
under H.R. 1755. In short, because the state law that H.R. 1755 operates in conjunc-
tion with state law that already must contain a health exception to be valid, H.R.
1755 itself need not contain such an exception. The absence of a health exception
in H.R. 1755 does not render it inconsistent with the case law that defines rights
in relation to abortion because H.R. 1755 in effect incorporates state parental notifi-
cation laws, which must have an exception for the health of the mother in order
to trigger H.R. 1755’s application.

IV. CONCLUSIONS

For the reasons discussed above, I am of the view that Congress has power under
the Full Faith and Credit Clause and under the Commerce Clause to enact H.R.
1755. The bill is not flatly contrary to principles of federalism, but rather is fully
consistent with a plausible conception of federalism. H.R. 1755 does not run afoul
of any constitutional limitations on state extraterritorial powers, nor is it incon-
sistent with the right to travel or with the abortion rights that the Court has lo-
cated in the Fourteenth and Fifth Amendments.

In short, whether H.R. 1755 should be enacted is a purely political question that
is not foreclosed to the Congress by the Constitution.

Mr. CHABOT. Thank you, Professor.
Reverend Powell, you’re recognized for 5 minutes.

TESTIMONY OF LOIS M. POWELL, MINISTER, UNITED CHURCH
OF CHRIST, ON BEHALF OF THE RELIGIOUS COALITION FOR
REPRODUCTIVE CHOICE

Rev. POWELL. Thank you, Mr. Chairperson, and gentlemen of the
Committee present. I am pleased to be able to testify today. I am
a person who has been counseling women facing difficult decisions
around pregnancies, unwanted pregnancies since 1970. I have done
that as a student in college and I have done that as an ordained
person in the United Church of Christ.

I am here to represent many people who are deeply disturbed by
the possibility that United States Congress might enact a law that
would jeopardize the health and the well-being of many young
women.

When a woman is young, of minor age, she too must be able to
determine what is best for her. Optimally, optimally, she would be
able to discuss this with her parents or her legal guardian, and to-
gether they would come to agreement about what path to take. And
usually, young women do in fact discuss this with their parents,
even in States without parental consent or notice laws. Of those
young women who do not talk with their parents when they are
pregnant as teenagers, over half do in fact involve a close adult rel-
ative or other responsible adult.

But unfortunately, we don’t live in an optimal world. I am here
today to bring a human face and a human reality to the potential
effects of this Act.

49 See Sec. 2431(b)(1).
50 Such transportation would not, of course be necessary, since an abortion without parental
notification would be permissible in the minor’s home state under such circumstances.
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Someone once said that statistics are human faces without tears.
As a pastor in Tallahassee, Florida, I extended counseling support
to parishioners who were faced with unwanted and difficult preg-
nancy decisions, and also to clients at a local women’s clinic, who
struggled particularly with spiritual and religious aspects of these
decisions.

In the capacity as a spiritual counselor to a 16-year-old woman
who had traveled from South Georgia to the clinic in Tallahassee
with her 20-year-old sister, I discovered that these young women
were conservative Christians. They were members of a church, and
their family were members of a church that had taken a very
strong and public visible anti-abortion stance. The 16-year-old who
was pregnant only had her older sister to turn to, she felt, when
she learned she was pregnant. Neither felt that they could discuss
this matter with their parents because their parents had made
their disapproval of sexual activity before marriage abundantly
clear, as had their church. Their worst fear was that they would
be removed from this church, and in fact, abandoned by the faith
they had known from childhood. The Child Custody Protection Act
would only make this kind of a difficult situation even worse, pos-
sibly driving a wedge between the daughters and their parents and
creating a lifelong breach in family communication.

Additionally, under this Act, the 20-year-old sister could be
charged with a felony for accompanying her younger sister across
State lines. And I ask you, is this just and is this justifiable? Does
not this kind of punitive law unduly burden young women and
place a formidable obstacle in the way of their securing legal and
safe reproductive health?

I assured this young woman and her sister that God had not
abandoned them and would remain with them always, and I en-
couraged them to find a safe way eventually to discuss this matter
with their parents and restore family relationships.

Not one woman, whether a teen or adult woman, has the same
set of circumstances that she confronts, but we can never forget
that individual women, who themselves have been created in the
image of God, struggle in each and every instance.

This Act will not protect girl children, nor will it make their
struggles less difficult. It will make them even more vulnerable in
times of deep crisis. Only 14 percent of our counties nationwide
have abortion providers, and the majority of women will have to
travel at least to another county, but the nearest abortion provider
may in fact be across a State line. If that woman is a minor and
if she is terrified to tell her parents because of a history of physical
violence in the family, or for the other real concerns, how is she
going to get there, alone, hitchhike, on a bus?

What if she had been raped by a father, as was the case with
Spring Adams, a sixth-grader in Idaho, who became impregnated
by her father and was forced by that State’s parental consent and
notification law to tell her mother that her father had raped her.
The father then shot and killed her, her mother and then himself.
Are these the family values we are to espouse?

Yes, parents are supposed to protect their children from harm,
and most do, but even in the most loving of parent-child relation-
ships harm can happen. Children who are close to their parents
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may not know if the knowledge of a pregnancy will turn parents
against them. They don’t know if God will leave them alone or pun-
ish them. And so they are silent. Sometimes here is violence in the
household. So it is reasonable that they turn to other adults whom
they do trust and in whom they can confide. It would be the role
of that adult to help them negotiate all of these matters, to help
them make the best decision possible for them, and to assist her
in achieving what she determines is best for her.

Should minors access the legal health care services be com-
promised in any way? I don’t think so. I worry about every teen-
ager who becomes pregnant, and I pray for the day when this is
a rare occurrence in our society. I pray for the day when boy chil-
dren are taught to respect girls, when they know that while the
consequences for themselves of having impregnated a girl are dif-
ferent than they are for the girl, there are consequences nonethe-
less for them. I pray for the day when rape, statutory rape, date
rape or stranger rape, that results in a pregnancy, becomes the
issue itself that our society is forced to look at and must address,
and not the resultant pregnancy.

Parents do need to be involved in their children’s lives. We need
to create a culture that encourages good parenting. Yet I know
from my years in ministry that not all parents are equipped to be
good parents.

Please do not support this Act. It is not really about protecting
children, but it is about governmental interference in decisions of
conscience that young people sometimes have to make. May you
continue to hold the names, faces and hearts of those who would
be most impacted by this Act, should it come to pass, before you.

Thank you.

[The prepared statement of Reverend Powell follows:]

PREPARED STATEMENT OF REVEREND Lo1S M. POWELL

Ladies and gentlemen of the Committee, thank you for the invitation to speak
with you today. My name is The Reverend Lois M. Powell, and I currently serve
on the national denominational staff of the United Church of Christ in our Justice
and Witness Ministries. I am also the Chairperson of the Board of Directors of the
Religious Coalition for Reproductive Choice, the 31-year-old coalition of national re-
ligious and religiously affiliated organizations from 15 denominations and faith tra-
ditions, including the Episcopal Church, Presbyterian Church (USA), United Meth-
odist Church, Unitarian Universalist Association, Christian Church (Disciples of
Christ), Reform and Conservative Judaism, and my own denomination. Together,
ic)he denominations and traditions in the Coalition have more than 20 million mem-

ers.

I am here today as a person who has counseled women facing unwanted or unin-
tended pregnancies since 1970, when I started as a peer counselor with a campus
chapter of Planned Parenthood at my college. I am here today to represent many
people of faith who are disturbed by the possibility that the United States Congress
might enact a law that would jeopardize the health and well being of minor young
women. Since 1969, the United Church of Christ has supported the right of women
to determine their reproductive health. Since 1973, it has consistently opposed ef-
forts to limit or eliminate full access to these legal rights for any woman facing an
unintended or unwanted pregnancy regardless of age or income. A majority of per-
sons of faith in the United States—74%, in fact, according to a national survey con-
ducted in 2000 by Lake Snell Perry and Associates—believe that these very private
decisions are best made by the woman in accord with her religious and ethical be-
liefs, and her God.

When the woman is young, a minor, she, too, must be able to determine what is
best for her. Optimally, she would be able to discuss this with her parents or legal
guardian and together they would come to agreement about what path to take. Usu-
ally young women do involve their parents, even in states without mandatory paren-
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tal consent or notice laws. Of those young women who did not involve a parent in
their decision, over half involved a close relative or other responsible adult. (Stanley
K. Henshaw and Kathryn Kost, Parental Involvement in Minors’ Abortion Decisions,
24 Family Planning Perspectives 199—200, 207 [1992])

But we do not live in an optimal world. I am here today to bring a human face,
a human reality to the potential effects of this Act. In the pre-Roe v. Wade era,
when I began counseling women facing unwanted or unintended pregnancies with
a campus chapter of Planned Parenthood, those who chose to terminate a pregnancy
were referred to a member of the clergy in the Clergy Consultation Services, a net-
work of ministers and rabbis who offered all-options counseling before referring
women to places where safe abortions could be obtained. (In 1970, that place was
the State of New York, which had made abortion legal that year.) In many cases,
they did so in order to save the lives of women who might otherwise take desperate
measures to end their pregnancies, attempts that often ended in death or the inabil-
ity to have children at all.

Someone once said that statistics are human faces without the tears. After I was
ordained in 1978, I continued to provide counseling and support to women strug-
gling with whether or not terminate a pregnancy. As a pastor in Tallahassee, Flor-
ida, I extended this support to parishioners and to clients at a local women’s clinic
who struggled particularly with spiritual and religious issues. Currently, I receive
an occasional request to counsel women who have contacted the Ohio Affiliate of the
Religious Coalition for Reproductive Choice with a desire to talk with a minister.

While in Tallahassee, I counseled a 16-year-old woman at the clinic who had trav-
eled from South Georgia with her 20-year-old sister. These sisters had grown up in
a conservative Christian church that had a strong and publicly visible anti-abortion
position. The 16-year-old had only her sister to turn to for support when she learned
she was pregnant. Both felt they could not talk to their parents about the pregnancy
because their parents had made their disapproval of sexual activity abundantly
clear. Their church was a very important part of their family and community life,
and the sisters were terrified at the prospect of public humiliation and shame that
could fall upon the entire family if it became known that a member of the family
had an abortion. Their worst fear was that they could be removed from this church
and, in effect, abandoned by the faith they had known from childhood. The Child
Custody Protection Act would only make this difficult situation worse. It would
drive a wedge between the daughters and parents and could cause a lifelong breach
in family communication.

Under the Child Custody Protection Act, the 20-year-old sister would be a federal
criminal for accompanying her younger sister across state lines for an abortion. I
ask you, is this just? Does not this kind of punitive law unduly burden young
women and place a formidable obstacle in the way of their securing legal and safe
reproductive health care?

I assured this young woman, and her sister, that God had not abandoned them
but would remain with them always. I encouraged them to find a way—eventually—
to talk with their parents but not without a supportive third person who could medi-
ate on their behalf. I also encouraged them to find a counselor close to where they
lived who would be able to offer emotional support in a non-judgmental manner
should any issues arise when they returned home. This young woman did decide to
have an abortion but many of the same questions and issues would have applied
if she had decided to carry the pregnancy to term.

Statistics are human faces without the tears. Not one woman has the same story
or set of circumstances as any another woman. Each situation is unique, shaped by
the nuances of her religious background, her family setting, her finances, her emo-
tional and psychological maturity, and other factors too complex and diverse to enu-
merate. Some women under the age of 18 are already mothers, some only want to
finish high school. Some choose to terminate their pregnancy, some choose to carry
their pregnancy to term. We can never forget that individual women, who them-
selves have been created in the image of God, struggled in each and every instance.

The Child Custody Protection Act will not protect girl children or make their
struggle less difficult. It will make them even more vulnerable during a time of cri-
sis. When only 14% of all counties nationwide have an abortion provider, a majority
of women seeking to exercise their legal rights to full reproductive health care will
have to travel at least to another county. The closest provider might, in fact, be
across a state line. If that woman is a minor, and if she is terrified to tell her par-
ents because of a history of physical violence in the family or for other real concerns,
how is she going to get there? Alone? On a bus? What if she had been raped by
a father, as was the case with Spring Adams, a sixth-grader in Idaho. Spring was
impregnated by her father, and because of the parental consent requirement in her
state, she was forced to tell her mother that her father had raped her. He then shot
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and killed young Spring Adams, her mother and then himself. (Richard North Pat-
terson, in a speech to the National Abortion Federation, April 23, 2001) This is one
American family’s story.

Parents are supposed to protect their children from harm. But even in the most
loving of parent-child relationships, harm can happen. Children who are close to
their parents may not know if the knowledge of a pregnancy will turn parents
against them, or they do not know if God will punish them, and so they keep silent.
In households in which distrust or violence prevail, children are even less likely to
trust a parent or legal guardian in a time of crisis. So it is reasonable that they
turn to other adults whom they do trust and in whom they can confide. It would
be the role of that adult to help the young woman to negotiate the rocky waters
of family conflict, to make a decision about what to do, and to assist her in achieving
what she determines is best for her. If that assistance included accompanying her
across ei state line to terminate a pregnancy, that trusted adult would be a federal
criminal.

I ask you, is this just? Should minors’ access to legal health care services be com-
promised in this way? Should those who assist them in obtaining legal health care
be criminalized? Are these the family values we choose to espouse?

I worry about every teenager who becomes pregnant, and I pray for the day when
this is a rare occurrence in our society. I pray for the day when boy children are
taught to respect girls, when they know that while the consequences for themselves
of impregnating a girl are different than they are for the girl, there are con-
sequences for them. I pray for the day when rape, whether date rape or stranger
rape, that results in pregnancy becomes the real issue which we as a society must
address, not the resultant pregnancy. I believe we all would affirm this.

Parents need to be involved in their children’s lives, and we as a society need to
create a culture that encourages good parenting. Yet I know from my years in the
ministry that parents are not perfect and that many struggle to understand their
own children. I also know parents who never grew up themselves and who impose
on their children their own immaturity. The solution to involving parents is not to
pass legislation that would mandate family communication on one particular issue—
this issue of abortion. In reality, this legislation could end up destroying the family’s
relationships and endangering the girl’s well-being.

Please do not support this Act. It is not about protecting children but about gov-
ernmental interference in the decisions of conscience that young women sometimes
have to make.

Thank you again for the opportunity to testify before you today. May you continue
to hold the faces, names and hearts of those who would be most impacted by this
Act, should it come to pass, before you.

Reverend Lois M. Powell, Child Custody Protection Act, House Subcommittee on
the Constitution, July 20, 2004

Reverend Lois M. Powell, Child Custody Protection Act, House Subcommittee on
the Constitution, July 20, 2004

Mr. CHABOT. Thank you.
Professor Collett, you're recognized for 5 minutes.

TESTIMONY OF TERESA STANTON COLLETT, PROFESSOR OF
LAW, UNIVERSITY OF ST. THOMAS SCHOOL OF LAW

Ms. COLLETT. Thank you, Mr. Chairman, Members of the Com-
mittee.

I must confess I am puzzled by Reverend Powell’s solution to the
problem of Spring Adams, that a secret abortion would have al-
lowed her to continue to reside in the incestuous home and be
abused again. In fact, that was the solution of Planned Parenthood
in Arizona, where a 13-year-old was being raped by her foster
brother. They did indeed give her a secret abortion at a time when
that State’s parental involvement law had been enjoined by the
court. They did not tell of the incest, as they were required under
that State’s law, but in fact, sent the little girl back to the same
house. She was raped again, impregnated again, and it was only
when she came back for a second abortion that it was discovered.
Fortunately, it was discovered, and Planned Parenthood was found
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civilly liable for the failure to report, and the girl was removed
from the household.

That is one of the benefits of parental involvement laws. The law
before you, as proposed, would not impose a national parental in-
volvement law, but that’s what motivates the overwhelming con-
sensus in this country, that these are good laws. Forty-four states
have passed parental involvement laws, but 10 of them have been
found to be constitutionally defective, and another group of them
have provisions that allow for someone other than the parent to by-
pass it, and other than a judge. So only in 24 States must a parent
be notified or give consent.

This particular law is necessary because as telephone directories
that are located in States that do not have effective parental in-
volvement laws evidence, abortion providers recognize the absence
of parental consent will increase their business. All you need to do
is look at the Yellow Pages in cities like St. Louis or Philadelphia,
and you’ll see abortion providers’ ads that include things like, “No
parental consent required,” and then you’ll recognize the impor-
tance of this.

A New York Times article suggested that South Jersey Women’s
Center in Cherry Hill found a 25 percent increase when they began
advertising no parental involvement required. There was a 200 per-
cent increase in the number of girls seeking abortions after the
Pennsylvania law went into effect in neighboring States. So it’s
clear that abortion providers are taking advantage of this, and this
law allows States to ensure that the choice that they have made
through the proper political process is given in effect to protect
their minor citizens.

Is that important and valuable? Well, as this Congress learned
through a congressional report from the Center for Disease Control,
two-thirds of the fathers of teenage mothers are age 20 years or
older, suggesting that there is in fact differences in power and sta-
tus between the sexual partners. In addition to that, a survey of
1,500 unmarried minors having abortions revealed that among the
minors who reported that neither parent knew of the abortion, 89
percent said that a boyfriend was involved in deciding or arranging
the abortion, and 93 percent of those 15 and under said that the
boyfriend was involved.

Abortion providers are reluctant to report information. It’s not
just an isolated case in Arizona. In fact, in Oregon, an abortion
clinic provided an abortion to an 11-year-old, yet failed to report
the sexual abuse. It was only because they botched the abortion
and there were in fact pieces of fetal remains in the young girl
causing stomach cramps, so when the child was taken to the hos-
pital, the doctor there reported it, and it was discovered that she
had been raped.

Or consider the case of Connecticut that is still before the courts,
where a 10-year-old girl was impregnated by a 75-year-old man.
The child was examined by two physicians who failed to report the
sexual abuse to public authorities as required by Connecticut law.

A 36-year-old Nebraska man went so far as to impersonate the
father of the 16-year-old girl he had impregnated in an attempt to
obtain an abortion and thus hide the evidence of their illegal rela-
tionship.
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These laws are an important deterrent to that sort of conduct,
and the States have the rights to have those laws effective whether
the girl chooses to cross State lines or not. Certainly this law is one
way to make it work.

I see I'm out of time, Mr. Chairman.

[The prepared statement of Ms. Collett follows:]
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PREPARED STATEMENT OF TERESA STANTON COLLETT

UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY,
SUBCOMMITTEE ON THE CONSTITUTION

The Honorable Steve Chabot, Presiding
July 20, 2004

Prepared Testimony of .
Professor Teresa Stanton Collett

Good afternoon Mr. Chairman, Members of the Committee, and other
distinguished guests. My name is Teresa Stanton Collett and I am a professor of law at
the University of St. Thomas School of Law in Minneapolis, Minnesota.

T am honored to have been invited to testify on House Bill HR 1755, the “Child
Custody Protection Act” (the “Act”). My testimony represents my professional
knowledge and opinion as a law professor who writes in the area of family law, and
specifically on the topic of parental involvement laws. It also represents my experience in
assisting legislators across the country in evaluating parental involvement laws during the
legislative process and defending parental involvement laws in the courts. [ have served
as a member of the Texas Supreme Court Subadvisory Committee charged with
proposing court rules implementing the judicial bypass of that state’s parental notice law,
and T am currently representing a group of New Hampshire legislators defending that
state’s law in the federal courts. 1 appeared before the House Judiciary Committees in
1998 and 2001 to testify in support of predecessors to HR 1755, as well as the Senate
Judiciary Committee last month in support of S.B. 851, the companion bill to HR 1755.
My testimony today is not intended to represent the views of my employer, the
University of St. Thomas, or any other organization or person.

It is my opinion that the Child Custody Protection Act will significantly advance
the legitimate health and safety interests of young girls experiencing an unplanned
pregnancy. It will also safeguard the ability of states to protect their minor citizens
through the adoption of effective parental involvement statutes.!

* Proflessor of T.aw, University of St. Thomas School of T.aw, MSI. 400, 1000 T.aSalle Avenue,
Minncapolis, MN 554(03-2015, telephone 651-962-4973, fax (651) 962-4996, cmail
tscollett@stthomas.edu.

! Cases evidencing the general rule that parents are legally entitled to make medical decisions on behalf of
their children include Miller v. IICA, Newmark v. Williams, 588 A.2d 1108 (Del. Super. Ct. 1991)
(upholding parents' rejection of chemotherapy in favor of prayer treatment where survival was not assured
even with medical intervention.); fn #e Eric B., 235 Cal Rptr. 22 (Cal. Ct. App. 1987) (requiring medical
monitoring of child following court-ordered chemotherapy treatments over renewed parental objections);

In re Green, 292 A.2d 387 (Pa. 1972) (dismissing court ordered medical intervention [or seventeen-year-
old poliomyelitis paticnt suffering from 94% curvature of the spine on basis that condition is not considered
life-threatening); and In re Baby K, 832 F.Supp. 1022 (E.D. Va. 1993), aff'd, 16 F.3d. 590 (4th Cir.), cert.
denied, 115 S.CL. 91(1994) (court rejected petition by hospital and natural father to remove anacephalic
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While the primary focus of my testimony will be on the reasons for and effect of
parental involvement laws, it is important at the outset of my testimony to emphasize that
this proposed legislation does not establish a national requirement of parental consent or
notification prior to the performance of an abortion on young girls who lack sufficient
maturity or information to determine whether abortions are in their best interest. It does
not attempt to preempt, interfere with or regulate any purely intrastate activities related to
the procurement of abortion services.” Rather the modest aim of this Act is to protect the
right of each state to determine the level of parental involvement required prior to the
performance of an abortion on any of state’s minor citizens.

Parental Rights to Control Medical Care of Minors

The United States Supreme Court has described parents’ right to control the care
of their children as “perhaps the oldest of the fundamental liberty interests recognized by
this Court.” In addressing the right of parents to direct the medical care of their children,
the Court has stated:

Our jurisprudence historically has reflected Western civilization concepts
of the family as a unit with broad parental authority over minor children.
Our cases have consistently followed that course; our constitutional
system long ago rejected any notion that a child is "the mere creature of
the State" and, on the contrary, asserted that parents generally "have the
right, coupled with the high duty, to recognize and prepare [their children]
for additional obligations.” Surely. this includes a "high duty" to recognize
symptoms of illness and to seek and follow medical advice. The law's
concept of the family rests on a presumption that parents possess what a
child lacks in maturity, experience, and capacity for judgment required for
making life's difficult decisions.”

It is this need to insure the availability of parental guidance and support that underlies the
laws requiring a parent is notified or gives consent prior to the performance of an

child from life support over mother's objection). See also Gina Kolata, Batile over a Baby's Fulure Raises
Hard Ethical Issues, NY 'IIMES, Dec. 27, 1994, at Al, and Michelle O. Ray, Defving Death Sentence,
Baby Ryan Heads Home, NEWS TRIB., Mar. 6, 1995, at Al (news reports of successtul effort by parents of
premature handicapped infant to enjoin hospital from discontinuing dialysis without their consent).

2 While such legislation may be a highly desirable means to promote the health and well-being of young
girls confronting an unplanned pregnancy, the jurisdictional basis [or lederal action of this type may be
limited. Cf. United States v. Lopez, 514 U.S. 549 (1995) (striking down the Gun-Free School Zones Act on
the basis that it exceeded Congressional authority under the Commerce Clause).

¥ Troxel v. Granville, 530 U.S. 57, 120 U.S. Sup. Ct. 2054 at 2060 (2000} {overturning Washington
visitation statute which unduly interfered with parental rights).

¥ Parham v. 1.R., 442 U.S. 584 at 602 (1979)(cmphasis added)(rejecting claim that minors had right to
adversarial proceeding prior to commitment by parents for treatment related to mental health).
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abortion on his or her minor daughter. The national consensus in favor of this position is
illustrated by the fact that there are parental involvement laws on the books in forty-four
of the fifty states.” Only six states in the nation have not attempted to legislatively insure
some level of parental involvement in a minor’s decision to obtain an abortion.’

* See Ala. Code § § 26-21-1 to-8 (Westlaw 2003 through organizational and [* session); Alaska Stat. §§
18.16.010(2)(3), .020, .030, .090(2) (Bender, WESTT.AW through 2002 Replacement Set).; Ariz. Rev. Slat.
Ann. §  30-2152 (West, WESTLAW through May 2004); Ark. Code Ann. § § 20-16-801 t0-808
(WLESTLAW through end of 2003 Reg. Sess.); Cal. Health & Safety Code § 123450 (West 1996 & Supp.
1999); CoLo. Ruv, STAT. ANN. §§ 12-37.5-101 to -108 (WESTLAW through ch. 18 of 2003 Ist Reg.
Sess.); ILB. 1376, 64th General Assembly, Gen. Sess. (Co. 2003); Conn. Gen. Stat. Ann. § 19(a)-601
(WESTLAW current with amendments received through 2003 Jan. Reg. Sess., June 30 Sp. Sess. and Sept.
8 Sp. Scss.); Del. Code Ann. tit. 24, § § 1780-17898 (WESTLAW current through 2003 Regular Scssion
of the 142nd General Assembly); Fla. Stat. Ann. § 39001115 (WESTLAW current through May 12,
2004); Ga. Code Ann. § § 15-11-110 to-118 (WESTLAW current through end of 2003 Reg. Sess.); Idaho
Code § 18-609(6) (WESTLLAW current through end of 2003 session); 750 TIl. Comp. Stat. 70/1-70/99
(WESTLAW current through P A. 93-673 of the 2004 Reg. Scss.); Ind. Code Ann. § § 16-18-2-267, 16-
34-2-4 (WESTLAW current through P.L. 1 of 2004 2nd Regular Sess.); lowa Code Amn. § § 135L.1-8
(WESTLAW current through end of 2003 Ist Ex. Sess.); Kan. Stal. Ann. § 65-6705 (WESTLAW current
through 2003 Reg. Scss.); Ky. Rev. Stat. Ann. § 311.732 (WESTLAW current through end of 2003 Reg.
Sess.); La. Rev. Stat. Ann. § 40:1299.35.5 (WESTLAW current through all 2004 Tirst Extraordinary
Session Acts); Me. Rev. Stat. Ann. tit. 22, § 1597-A (WESTLAW current through 2003 First Special
Session of the 121st Legislature); Md. Code Ann., ITealth-Gen. § 20-103 (WESTLAW current with laws
from the 2004 Regular Session effective through May 11, 2004); Mass. Ann. Laws ch. 112, § 125
(WTISTL.AW current through Ch. 115 of the 2004 2nd Annual Sess.); Mich. Stat. Ann. § § 722.901 et seq.
(WESTLAW current through 1 A.2004, No. 102); Mimn. Stat. Ann. § § 144.343 , 645452 (WESTLAW
current with 2004 Regular Session laws through Chapters 140, 144, 147, 150 to 152 and 158); Miss. Code
Ann. § § 41-41-51 (0-63 (WESTLAW current through end of 2003 Reg. Sess.); Mo, Ann. Stat. § §
188.015, 188.028 (WESTLAW current through the End of the First Regular and Sccond Extraordinary
Sessions of the 92nd General Assembly (2003); Mont. Code Ann. § § 50-20-201 to-215 (WESTLAW
current through the 2003 Regular Session of the 58th T.egislature); Neh. Rev. Stat. § § 71-6901 to- 6909
(WESTLAW current through First Regular Session of the 98th Legislature (2003)); Nev. Rev. Stat. § §
442.255-257 (WESTLAW current through the 2003 Reg. Sess. Of the 72m Legislature and the 19" and
20" Spec. Sess. (2003)); N.H. Stal. Ann. §§132.25 el seq. (WESTLAW current through end ol 2003 Reg.
Sess.); NI, Stat. Ann. § § 9:17A-1 to-1.12 (WESTLAW current through L.2004); N.M. Stat. Ann. § § 30-
5-1{C) (WESTLAW current through the Spec. Sess. Of the 46™ Legislature (2004)); N.C. Gen. Stat. § § 90-
21.6 et seq. (WESTLAW current through the 2003 Second Tx. Sess.); N.I». Cent. Code § § 14-02.1 10 03.1
(WESTLAW current through 2003 General and Spee. Sess. ); OHIO REV. CODE ANN. §§ 2151 .85, 2505.073,
2919.12, 2919.122 (WESTLAW current throngh 2004 File 76 of the 125th GA (2003-2004), apv. by
5/6/04); 18 Pa. Cons. Stat. Ann. § 3206 (WIISTT.AW current through Act 2004-21); R.T. Gen. Taws § 23-
4.7-6 (WESTLAW current through Jan. 2003 Scss.); S.C. Code Ann. § § 44-41-10, 30 to-37 (WESTLAW
current through end of 2003 Reg. Sess.); S.D. Codified Laws § § 26-1-1, 34-23A-7 (WESTLAW current
through the end ol the 2004 Reg. Sess.); Tenn. Code Ann. § 37-10-301 et seq. (WESTLAW current with
laws from 2004 Sccond Reg. Sess. off. April 30, 2004); Tex. Fam, Code Ann. § 33.001-.004 (WESTLAW
current through the end of the 2004 Fourth Called Session); Utah Code Ann. § 76-7-304 (WESTLAW
current through 2003 2nd Spec. Sess.); Va. Code Ann. § 16.1-241(V) as amended by Senate Bill 335
(WESTLAW current through 2003 Reg. Sess.); W. Va. Code § § 16-2F-1 et seq. (WESTLAW current
with Laws of the 2004 Regular Session effective before April 15, 2004); Wis. Stat. Ann. § 48.375
(WISTLAW current through 2003 Act 137, published 3/4/04); Wyo. Stat. Ann. § 35-6-118 (WESTLAW
current through 2003 Reg. Sess.).

® These are Hawaii, New York, Oklahoma, Oregon, Vermont, and Washington. But see Gandy v. Nova
Health Systems, No. 02-3094 ( 10" Cir. awaiting opinion) (disputc regarding proper characterization of

Oklahoma’s abortion liability law).
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Of the forty-four states that have enacted laws, nine statutes have been determined
to have state or federal constitutional infirmities. Therefore the laws of thirty-five states
are in effect today.” Ten of these states have laws that empower abortion providers to
decide whether to involve parents or allow notice to or consent from people other than
parents or legal guardians.® These laws are substantially ineffectual in assuring parental
involvement in a minor's decision to obtain an abortion. However, parents in the
remaining twenty-five states are effectively guaranteed the right to parental notification
ot consent in most cases.”

Widespread Public Support
There is widespread agreement that as a general rule, parents should be involved

in their minor daughter’s decision to terminate an unplanned pregnancy. This agreement
even extends to young people, ages 18 to 24.)° To my knowledge, no organizations or

7 Courts in the face of claims of state or (ederal constitutional infirmity have enjoined the implementation
of nine statc statutes. Scc Planned Parenthood v. State, 3AN-97-6014 C1 (Alaska Super. Ct. Oct. 13, 2003)
(Decision on Remand). The state has announced it will appeal the lower court decision. State to Appeal
Abortion Decision, JUNUAU EMPIRL, Octl. 22, 2003;, Glick v. McKay, 616 F. Supp. 322, 327 (D. Nev.
1985), aff'd, 937 F.2d 434 (9th Cir. 1991); American Acad. of Pediatrics v. Lungren, 940 P.2d 797, 800
(Cal. 1997) (parental consent statute violated state constitutional right to privacy); North Florida Women's
Iealth and Counseling Services, Inc. v. State, 866 S0.2d 612 (Tla. 2003) (parental notification requirement
violated state constitutional right to privacy); Planned Parenthood of Central New Jersey v. Farmer, 762
A.2d 620 (N.I. 2000) (parental notification law with judicial waiver violates state constitution); Zbaraz v.
Ryvan, No. 84 C 771 (N.D. TI. 1996) (Tll. Supreme Ct. refused to issue rules implementing TI1. Stat.);
Wicklund v. State, No. ADV-97-671 (Mont. Dist. Ct. Fcb. 25, 1999) (parental notification law violated state
constitution) available at http://www.mtbizlaw.com/1stjd99/WICKLUND 2 1l.Atm Planned Parenthood
of Northern New England v. Heed, 296 F.Supp.2d 59 (D.N.H. 2003) (striking down statute due Lo absence
of health exception) appeal filed, No. 04-1161 (1* Cir); and Planned Parenthood of Idaho, Inc. v. Wasden,
No. 02-35700 (9th Cir. Tuly 16, 2004) (inadequate emergency bypass).

* See Conn. Gen. Stat. Ann. § 19(a)-601 (stating that the abortion provider need only discuss the possibility
of parental involvement); Del. Code Ann. tit. 24, § 1783{a) (allowing notice to a licensed mental health
professional not associated with an abortion provider); Kan. Stat. Ann. § 65-6705(j) (allowing a physician
to bypass parental notice in cases where the physician determines that an cmergency exists that threatens
the "well-being" of the minor); Me. Rev. Stat. Ann. tit. 22, § 1597- A(2) (allowing a minor to give
informed consent after counseling by the abortion provider); Md. Code Ann., Health-Gen. § 20-103(c)
{allowing a physician to determine that parental notice is not in the minor's best interest); Ohio Rev. Code
Ann. § 2919.12 (stating that notice may be given to a brother, sister, step-parent, or grandparent if certain
qualifications are met); Utah Code Ann. § 76-7-304 (stating that a physician need notily only il possible);
W. Va. Code § 16-2F-1 (stating physician not aftiliated with an abortion provider may waive the notice
requirement); Wis. Stat. Ann. § 48-375 (stating that the notice may be given to any adult family member).

? The guarantee is qualified by the fact that every state with an effective parental involvement law has
judicial bypass of parental involvement for mature and well informed minors and minors for whom the
court determines thal abortion is in their best interest.

" A Kaiser Family Foundation/MTV Survey of 603 people ages 18-24 found that 68% favored laws
requiring parental consent prior Lo performance of an abortion on girls under 18. Sex Laws: Youth Opinion
on  Sexual Health lIssues in the 2000 Election (conducted July 5-17, 2000) available at
<http://www .kets.org/productions/youthpolitics/issues/index.asp 1> (visited July 14, 2004). Similar results
are found in polls taken from Seplember 1981 o JTanuary 2004, which consistently reflect over 70% of the
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individuals, whether abortion rights activists or pro-life advocates, dispute this point.!!
On an issue as contentious and divisive as abortion, it is both remarkable and instructive
that there is such firm and long-standing support for laws requiring parental involvement.

Various reasons underlie this broad and consistent support. As Justices
O’Connor, Kennedy, and Souter observed in Planned Parenthood v. Casey,' parental
consent and notification laws related to abortions “are based on the quite reasonable
assumption that minors will benefit from consultation with their parents and that children
will often not realize that their parents have their best interests at heart.”® This reasoning
led the Court to conclude that the Pennsylvania parental consent law was constitutional.

Out of respect for the time constraints of this committee, I will limit my remarks
to examining two of the benefits that are achieved by parental involvement statutes:

American public support parental consent or notification laws.  Sce, ¢.g., Gallup/CNN/USA Today Poll
(released Jan. 15, 2004) (73% favor requiring parental consent for abortion “for women under 18”);
Gallup/CNN/USA Today Poll (Jan. 2003) (73% lavor requiring parental consent for abortion “for women
undcr 187) at http://www.ropercenter.uconn.cdu/cgi-bin/hsrun.cxe/Roperweb/HPOLL/StatcId/
CSuenIxGXgRkWdxycsQSKzWLZY Y 6u-USHp/HAHT page/summary_link?QSTN_ID 480478; CBS
News/ NY Times Poll (released Jan. 15, 1998) (78% of those polled favor requiring parental consent before
a girl under 18 vears of age could have an abortion); Americans United for Life, Abortion and Moral
Beliels, A Survey ol American Opinion (1991); Wirthlin Group Survey, Public Opinion, May-June 1989;
Life/Contemporary American Family (released December, 1981) (78% of those polled belicved that “a girl
who is under 18 years of age |[should| have to notify her parents hefore she can have an abortion™). Other
polling results are available in Westlaw, Dialog library, poll file.

" Adolescents should be encouraged to seck their parents” advice when facing difficult choices regarding
family planning and prevention and treatment of sexually transmitted diseases (STDs).” NARAL Prochoice
America, Mandaiory Parental Consent and Notice Laws and (he I'reedom (o Choose, Summary (Jan. 22,
2003} at http://www naral.org/facts/parcntal_consent_laws.cfm; “Physicians should strongly encourage
minors to discuss their pregnancy with their parents. Physicians should explain how parental involvement
can be helplul and that parents are generally very understanding and supportive. Tl a minor expresses
concerns about parental involvement, the physician should ¢nsure that the minor’s reluctance is not based
on any misperceptions about the likely consequences of parental involvement.” Council on Ethical and
Judicial Affairs, American Medical Association, Mandatory Parental Consent to Abortion, JAMA 82
{January 6 1993) (opposing laws that mandate parental involvement on the basis that such laws may expose
minors to physical harm, or compromise “the minor’s need for privacy on matters of sexual intimacy.”)

“Planned Parenthood v. Casey, 505 U.S. 833 (1992).

5505 11.S. at 895. In Planned Parenthood of Central Missouri v. Danforth, 428 1.8. 52 (1976), the first of
a series of United States Supreme Court cases dealing with parental consent or nolification laws, Juslice
Stewart wrote, "There can be little doubt that the State furthers a constitutionally permissible end by
encouraging an unmarried pregnant minor to seek the help and advice of her parents in making the very
important decision of whether to have a child." 7d. at 91. Three years later the Court acknowledged that
parcntal consultation is critical for minors considering abortion because “minors often lack the experience,
perspective and judgment to avoid choices that could be detrimental to them.” Bellotti v. Baird, 443 1.S.
622, 640, (1979) (Bellowi 1T ) (plurality opinion). The Bellotti Court also observed that parental
consultation is particularly desirable regarding the abortion decision since, for some, the situation raiscs
profound moral and religious concerns. Bellotfi I, 443 1].8. at 635.
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improved medical care for young girls seeking abortions and increased protection against
sexual exploitation by adult men.

Improved Medical Care of Minor Girls

Medical care for minors seeking abortions is improved by parental involvement in
three ways. First, parental involvement laws allow parents to assist their daughter in the
selection of the abortion provider.

As with all medical procedures, one of the most important guarantees of patient
safety is the professional competence of those who perform the medical procedure. In
Bellotti v. Baird, the United States Supreme Court acknowledged the superior ability of
parents to evaluate and select appropriate healthcare providers. ™

In this case, however, we are concerned only with minors who according
to the record range in age from children of twelve years to 17-year-old
teenagers. Even the latter are less likely than adults to know or be able to
recognize ethical, qualified physicians, or to have the means to engage
such professionals. Many minors who bypass their parents probably will
resort to an abortion clinic, without being able to distinguish the
competent and ethical from those that are incompetent or unethical.'*

In testimony before a federal district court, one abortion provider described some clinics
as having a “cattle herd mentality” ! and published news accounts bear this out.”

Parents helping their daughters respond to an unplanned pregnancy through abortion
will evaluate not only the clinic, but the physician performing the abortion. For example,
historically the National Abortion Federation has recommended that patients seeking an
abortion confirm that the abortion will be performed by a licensed physician in good
standing with the state Board of Medical Examiners and that the doctor have admitting
privileges at a local hospital not more than twenty minutes away from the location where

M 443 11.S. 622 at 641 (1979) (Bedlotri IT).
' Bellotti v. Baird, 443 U.S. 622 at 641 (1979) (Bellotti Ii).
' Women’s Medical Clr. of NW Houslon v. Archer, 159 F.Supp. 2d 414 aL 428 (S.1D. Tex. 1999).

Y7 See Warren King, State, Osteopath Seitle Case, The Seattle Times (July 25, 1990) at
htip://archives.seattletimes. nwsource.com (abortionist agrees to discontinue his practices ol using expired
medications, nonsterile supplies and instruments, and failing to follow basic sanitation procedures such as
washing his hands and putting on fresh gloves before approaching each patient); Steve Wheeler, Ex-Delta
Women's Clinic Workers I'ile Complaints, THT BATON ROUGT ADVOCATT 113 (Ocl. 4, 1994) {former
cmployees charge that that conditions at clinic are “unsafe and unsterile™); 1.C. Brown, 4bortion Clinic
Must Get License: Shaker Blvd. Center 1of 12 Under Order, TIIE PLAIN DEALER (Cleveland, Ohio Nov.
12, 1999) (clinic referred Lo state attorney general due to infection control problem); and T.eslie Reed,
Planned Parenthood Site Penalized: An Abortion Foe's Complaint Spurs Inspections; 4 Lincoln Clinic
Gets Probation for Violating Instrument Sterilization Rules, OMAIIA WORLD-IIERALD (Dec. 25, 2002).
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. . . . . . .18
the abortion is to occur in order to insure adequate care should complications arise.

These recommendations were deleted after they were introduced into evidence in
malpractice cases against abortion providers. Notwithstanding this change in the NAF
recommendations, a well-informed parent seeking to guide her child is more likely to
inquire regarding these matters than a panicky teen who just wants to no longer be
pregnant.

Care in the selection of the individual performing the abortion is especially
important as evidenced by the recent conviction of Dr. Brian Finkel on 22 counts of
sexually abusing patients."” Dr. Finkel performed twenty percent of all abortions in
Arizona, prior to the disclosure of the abuse.”” Unfortunately his is not an isolated case.
Dr. Phillip Alberts, an Oregon abortionist, died before trial could be completed on 29
counts of sexually abusing his patients. ! Dr. Ronald Stevenson also provided abortions
in Oregon prior to his conviction this year for sexual harassment of patients. Patients had
previously complained to police of sexual assault in 199722 These are just three of the
reported cases of sexual assaults of patients by abortion providers.

A second benefit of parental involvement laws is that parents have the opportunity
to provide additional medical history and information to abortion providers prior to
performance of the abortion.”

¥ National Abortion Federation, I7aving an Aboriion? Your Guide fo Good Care (2000) which was
available at <http://www.prochoice.org/pregnant/goodearc.htm>, (visited Jan. 1, 2000).

¥ Carol Sowers, Finkel Gels 33 Years; Phoenix Abortion Doctor Sentenced in Sex-Abuse Case, ARIZONA
REPUBLIC at B1 (Jan. 3, 2004) at 2004 WL 57356056.

2 Carol Sowers, Prosecutor Wraps Up Abortion Doctor Case, ARTZONA REPUBLIC al B4 (Oct. 28,
2003) at 2003 WL 71410084,

' Woman Wins Claim Against Dr. Alberts for Unneeded Surgery, PORTLAND OREGONIAN D02 (Aug.
12, 1995) at 1995 WL 9181194,

2 See e.. Lisa Rosetta, Doctor Convicted of Harassment, The Bulletin (Bend, Ore. Feb. 14, 2004) at
hitp://www.bendbulletin.com. ().

* See Kaisernetwork.org, Texas Department of Health Tentatively Appraves New Abortion Regulations,
State Politics and Policy (Nov. 3, 2003) (new regulations resull of settlement of lawsuit over failure Lo
properly enforee parental notification and informed consent requirements of Texas law.) at

http://www kaisernetwork.org/daily reports/rep index.cfm?hint 2&DR ID 20656. Plaintiffs in lawsuit
resulting in new regulations included mother of minor who had history of mental health problems, yet
obtained judicial bypass. Kaiscrnetwork.org, Texas Justice Foundation Lawsuit Claims State Agencies Fail
to Lnforce Abortion Laws, State Politics and Policy (Jan. 25, 2002).

In Edison v. Reproductive Health Services, 863 S.W.2d 621 (Mo. App. E.D>. 1993), the court
confronted the question of whether an abortion provider could be held liable for the suicide of Sandra, a
fourteen-year-old girl, due to depression following an abortion. Learning of the abortion only after her
davghter’s death, the girl’s mother sued the abortion provider, alleging that her daughter’s death was due (o
the failure to obtain a psychiatric history or monitor Sandra’s mental health. Jd. at 624. An cycwitness to
Sandra’s death “testitied that he saw Sandra holding on to a fence on a bridge over Arsenal Street and then
jumped in front of a car traveling below on Arsenal. She appeared o have been rocking back and lorth
while holding omto the fenee, then deliberately let go and jumped far out to the driver's side of the car that
struck her. A second car hit her while she was on the ground. Sandra was taken to a hospital and died the
next day of multiple injuries.” /d. al 622.
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The medical, emotional, and psychological consequences of an abortion
are serious and can be lasting; this is particularly so when the patient is
immature. An adequate medical and psychological case history is
important to the physician.  Parents can provide medical and
psychological data, refer the physician to other sources of medical history,
such as family physicians, and authorize family physicians to give relevant
data.”

Abortion providers, in turn, have the opportunity to disclose the medical risks of the
procedure to the adult who can advise the girl in giving her informed consent to the
surgical procedure.”® Parental notification insures that the abortion providers inform a
mature adult of the risks and benefits of the proposed treatment, after having received a
more complete and thus more accurate medical history of the patient.

The third way in which parental involvement improves medical treatment of
pregnant minors is by insuring that parents have adequate knowledge to recognize and
respond to any post-abortion complication that may develop.”® While it is often claimed
that abortion is one of the safest surgical procedures performed today, the actual rate of
many complications is simply unknown because there is no coordinated national effort to
collect and maintain this information.?’

The court ultimately determined that Sandra was not insane at the time she comumitted suicide.
Therelore her actions broke the chain of causation required for recovery. Yet evidence was presented that
the daughter had a history of psychological illness, and that her behavior was noticcably different after the
abortion. 7d. at 628. If Sandra’s mother had known that her daughter had obtained an abortion, it is possible
that this tragedy would have been avoided.

See also Anna Glasicr, Counseling for Abortion, in MODERN METHODS OF INDUCING ABORTION
112, 117 (David T. Baird et al. eds., 1995)(“20% of women suffer from severe feelings of loss, grief and
regrel”); Jo Ann Rosenleld, Emotional Responses (o Therapeutic Abortion, 45 AM. FAM. PIIYSICIAN 137,
138 (1992) (“Teenagers who do not tell their parents about their abortion have an increased incidence of
emotional problems and feelings of guilt.”); Mika Gissler, Suicides After Pregnancy in Finland 1987-1994;
Register (o Linkage Studv, 313 BRIT. MuD. 1. 1431, 1433 (1996); H. David el al., Pospartim and
Postabortion Psychotic Reactions, 13 FAMILY PLANNING IPERSPECTIVES 889 (1981) and David C. Reardon,
95 So. Med. T. 834 (Aug. 2002) available at www.sma.org/smj/index.cfin. Additional sources are collected
and discussed in Thomas R. Tiller, Informed Conseni Civil Actions for Post-Abortion Psychological
Trauma, 71 NOTRE DAME L. REV. 639 (19906).

M HI. v. Matheson, 450 U.S. 398 al 411 (1981). Accord Ohio v. Akron Clr. for Reproductive Health, 497
U.8. 502, 518-19 (1990).

**“I'his is particularly important in cases where the consent lorms signed by the patients often seemingly
limit their ability recover should they be injured during the abortion. See e.g. Broemmer v. Abortion Serv.
of Phoenix, Ltd., 840 P.2d 1013 (Ariz. 1992) and Blanton v. Womancare, Inc., 696 P.2d 645 (Cal. 1985).

* See Ohio v. Akron Ctr. For Reproductive Health, 497 U.S. 502, 519 (1990).
¥ "The abortion reporting systems of some countries and states in the United States include entries about
complications, but these systems are generally considered to underreport infections and other problems that
appear sonie time after procedure was performed." Stanley K. Ilenshaw, Unintended Pregnancy and
Abortion: A Public Healih Perspective in A Clinician's Guide (o Medical and Surgical Abortions al 20
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Notwithstanding this failure by public health authorities, abortion providers have
identified infection is one of the most common post-abortion complications.”® The
warning signs of infection typically begin within the first forty-eight to ninety-six hours
after the abortion and can include fever, pain, pelvic tenderness, and elevated white blood
count.” Caught early, most infections can be treated successfully with oral antibiotics.”
Left untreated, it can result in death.

Similarly post-operative bleeding after an abortion is common, and even where
excessive’! can be easily controlled if medical treatment is sought promptly. However,
hemorrhage is a one of the most serious post-abortion complications and should be
evaluated by a medical professional immediately. %2 Untreated it can result in the death of
the minor.™

Experts often characterize a perforated uterus is a “normal risk™ associated with
abortion>* This complication also can be easily dealt with if detected early, but lead to
serious consequences if medical help is not sought promptly.

(Maureen Paul et al., eds. 1999).

* David A. Grimes, Sequelae of Abortion, in MODERN METHODS OF INDUCING ABORTION 95, 99-100
(David T. Baird et al. eds., 1995).

*See E. Steve Lichtenberg et al., Abortion Complications: Prevention and Management, in A CLINICIAN’S
GUIDETO MEDICAT AND SURGICAL ABORTIONS 197, 206 (Maureen Paul et al. eds., 1999).

See id. at 206-07.

* The National Abortion Federation defines cxcessive bleeding as “saturation of more than onc pad per
hour for more than three hours.” NATIONAL ABORTION FEDERATION, CLINICAL POLICY GUIDELINES,
Delaved Bleeding, Standard 3 (2002) available at hitp://www.guideline.gov and enter National Abortion
Federation as search.

32 NATIONAT, ABORTION FEDFERATION, CTINICATL POTICY GUIDTILINTS, Complications: Bleeding, Policy
Statement (2002 available at http://www.guidcline.gov and cnter National Abortion Federation as scarch.

3 See vans v. Mutual Assur., Inc., 727 So. 2d 66 (Ala. 1999) (discussing a dispute belween a physician
and the malpractice carrier regarding coverage for the death of an 18-year-old girl from hemorrhaging
induced by abortion).

* Reynier v Delta Women’s Clinic, 359 $0.2d 733 (La. Ct. App. 1978). “All the medical testimony was to
the effect that a perforated uterus was a normal risk, but the statistics given by the experts indicated that it
was an infrequent occurrence and it was rare for a major blood vessel to be damaged.” Zd. at 738. Frequent
injuries from incomplete abortions in Texas are discussed in Swate v. Schiffers, 975 S.W.2d 70, 26 Media
L. Rep. 2258 (Tex.App.-San Antonio, 1998) (abortionist unsuccesstul claim of libel against journalist for
reports based in parl upon one disciplinary order that doctor had failed to complete abortions performed on
several patients, and that he had failed to repair lacerations which occurred during abortion procedurcs)
Compare Sherman v. District of Columbia Bd. of Medicine, 557 A.2d 943 (D.C. 1989) “Dr. Sherman
placed his patients' lives at risk by using unsterile instruments in surgical procedures and by intentionally
doing incomplete abortions (using septic instruments) to increase his fees by making later surgical
procedures necessary. Ilis practices made very serious infections (and perhaps death) virtually certain to
occur. Dr. Sherman does not challenge our findings that his misconduct was willlul nor that he risked
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Many minors may ignore or deny the seriousness of post-abortion symptoms or
may lack the financial resources to respond to those symptoms.®® This is because some
of the most serious complications are delayed and only detected during the follow-up
visit; yet, only about one-third of all abortion patients actually keep their appointments
for post-operative checkups.’® Absent parental notification, hemorrhaging may be
mistaken for a heavy period and severe depression as typical teenage angst.

Increased Protection from Sexual Assault

In addition to improving the medical care received by young girls dealing with an
unplanned pregnancy, parental notification will provide increased protection against
sexual exploitation of minors by adult men. National studies reveal “[a]lmost two thirds
of adolescent mothers have partners older than 20 years of age.”™ 1In a study of over
46,000 pregnancies by school-age gitls in California, researchers found that “71%, or
over 33,000, were fathered by adult post-high-school men whose mean age was 22.6
years, an average of 5 years older than the mothers. . . . Even among junior high school
mothers aged 15 or younger, most births are fathered by adult men 6-7 years their senior.
Men aged 25 or older father more births among California school-age girls than do boys
under age 18.7°% Other studies have found that most teenage pregnancies are the result of
predatory practices by men who are substantially older.”

serious infections in his patients for money.” fd. at 944.

** Parental Notification of Abortion: Iearings on II. 218 Before the House Comm. on Health and Welfare,
2001-2002 Legis. Sess. (Vt. 2001) 33 (testimony of ASue@ an anonymous Vermont mother, on March 20,
2001).

*See id.

" American Academy of Pediatrics Commitiee on Adolescence, Adolescent Pregnancy — Curvent Trends
and Issues: 1998, 103 PEDIATRICS 516, 519 (1999), also available on the worldwide web at <http://
www.aap.org/policy/re9828 html>.  See also Nat’l Ctr. for ITealth Statistics, Report to Congress on Qut-of-
Wedlock — Childbearing, DHHS  Pub.  No. (PHS) 95-1257  (1995) available at
http://www.cde.gov/nchs/data/misc/wedlock. pdf.

In fact, data indicate that, among girls 14 or younger when they first had sex, a majority

of these [irst intercourse experiences were nonvoluntary. Tvidence also indicates that

among unmarricd tecnage mothers, two-thirds of the fathers are age 20 or older,

suggesting that differences in power and status exist between many sexual partners.
Id. at 12.

** Mike A. Males, Adult Involvement in Teenage Childbearing and STD, LANCET 64 (Tuly 8,1995)
(emphasis added).

* Jd. citing IIP Boyer and D. Fine, Sexual Abuse as a Factor in Adolescent Pregnancy and Child
Maltreatmeni, TAM. PLAN. PERSPTCTIVES at 4 (1992); and HP Gershenson, el al. The Prevalence of
Coercive Experience Among Teenage Mothers, ). INTERPERS. VIOL. 204 (1989). “Younger teenagers are
especially vulnerable to coercive and nonconsensual sex. Involuntary sexual activity has been reported in
74% of sexually active girls younger than 14 years and 60% of those younger than 15 years.” American
Academy of Pediatrics Committee on Adolescence, Adolescent Pregnancy — Current Trends and Issues:
1998, 103 PEDIATRICS 516 (1999), also available on the worldwide web at <http://
www.aap.org/policy/re9828. himl>.
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A survey of 1500 unmarried minors having abortions revealed that among minors
who reported that neither parent knew of the abortion, 89% said that a boyfriend was
involved in deciding or arranging the abortion (and 93% of those 15 and under said that a
boyfriend was involved).*” Further, 76% indicated that a boyfriend helped pay the
expenses of the abortion. Clearly, a number of young girls who obtained abortions
without their parents' knowledge were encouraged to do so by a sexual partner who could
be charged with statutory rape. Secret abortions do nothing to expose these men’s
wrongful conduct.*! Tn fact, by aborting the pregnancy abusive partners avoid the public
evidence of their misconduct and are licensed to continue the abuse. Parental notification
laws insure that parents have the opportunity to protect their daughters from those who
would victimize their daughters further.

Abortion providers are reluctant to report information indicating a minor is the
victim of statutory rape.” Failure to report may result in the minor returning to an
abusive relationship. For example, a Planned Parenthood affiliate in Arizona was found
civilly liable for failing to report the fact that the clinic had performed an abortion on a
twelve-year-old girl who had been impregnated by her foster brother. The abortion
provider did not report the crime as required by law and the girl returned to the foster
home where she was raped and impregnated a second time.* An Oregon abortion clinic
provided an abortion to an eleven-year-old, yet failed to report the sexual abuse as
required by state law. The abuse was disclosed to law enforcement only because the
abortion was incomplete and the girl was subsequently taken to the hospital where a
doctor reported the abuse.** Or consider the case of the Connecticut ten-year old girl

* Henshaw & Kost, Parental Involvement in Minors’ Abortion Decisions, 24 Fam. Plan. Persp.196-213
(1992).

! See Manning v. Hunt, 119 F.3d 254 (4" Cir. 1997). In disposing of a constitutional challenge to a

reporting duty imposed in the North Carolina parental consent statute, the court stated:
Appellants would have a judge, who is sworn to uphold the law, withhold vital
information regarding rape or incest, which would allow state authorities Lo end the
abusc, protect the victim, and punish the abuser. Not only would Appellants' position
prevent the judge trom helping the victim seeking the abortion, but it would prevent the
judge (rom helping other juveniles in the same household under the same threat of incest.
‘Ihis Court does not belicve that the Constitution requires judges be placed in such an
untenable position. . . . Appellants' position would instead afford protection to rapists and
perpetrators ol incest. This can only serve the interests of the criminal, not the child.

Id. at 273-74.

* patricia Donovan, Caught Between Teens and the Law: Family Planning Programs and Statutory Rape
Reporting, 3 Family Planning Perspectives 5 (1998).

¥ See Glendale Teen Tiles Lawsuil Against Planned Parenihood, THT, ARIZONA REPUBLIC, Sept. 2,
2001 and Judge Rules Against Planned Parenthood at
www. | 2news.com/headline/PlannedParenthood 1 22602.html.

* Inara Verzemmnicks, Child's Abortion: No Alarm Bells?, | HE OREGONIAN (Mar. 11, 1997) (rcporting
failure of abortion clinic to report sexual abuse of 11-year-old impregnated by 4 1-year-old live-in-lover of
child’s mother),
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impregnated by a seventy-five year old man. The child was examined by two physicians
who failed to report the sexual abuse to public authorities, as required by Connecticut
law.” A 36-year-old Nebraska man went so far as to impersonate the father of the 16-
year-old girl he had impregnated in an attempt to obtain an abortion, and thus hide any
evidence of their illegal relationship.*®

Furthermore, by failing to preserve fetal tissue the abortion providers may make

effective prosecution of the rape impossible since the defendant’s paternity cannot be
. ~ . 7
established through the use of DNA testing.*’

Today you will hear from Joyce Farley and her daughter about the attempt of the
mother of rapist to insure that her son’s misdeed would not be discovered. This conduct
is not unique.*® Just last December another woman impersonated the mother of her son’s
girlfriend in an attempt to bypass the parental involvement law of Wisconsin.*® School
officials also have taken it upon themselves to advise minors to have abortions and keep
it secret from their parents.”® Such conduct has been found to be unconstitutional, [
should note.

States adopting parental involvement laws have come to the reasonable
conclusion that secret abortions do not advance the best interests of most minor girls.*!

* Christine Walsh, Conn. Doc Set to be Cleared in Abuse Case, India New England (Jan. 15, 2003)
available at http://www.indianewengland.com/mews/2003/01/15/Connecticut/Conn-

Doc.Set. To.Be.Cleared.Tn. Abuse.Case-34571 1 .shuml. "Tailure To Report Pregnancy Brings Charges." The
Hartford Courant, April 27, 2002; John Christoffersen, Associated Press. "Medical Socicty Urges
Dismissal of Charges Against Bridgeport Doctor." Boston Globe, August 21, 2002; Christa Lee Rock.
"Moctors Want Case Dropped." New Haven Register, August 23, 2002; Colin Poitras. "Charges Against
Doctors Let Stand In Child's Casc." The Hartford Courant, Scptember 24, 2002; "Doctors to Stand Trial for
not Reporting Abuse, Referring for Abortion." Associated Press; September 26, 2002; Steve Lrtelt's Pro-
Life Infonef at hitp://www prolileinfo.org, September 27, 2002; Daniel Tepler. "15 Year Sentence Wanted
for Child Predator: Man, 75, Admits I1e Fathered Girl's Baby." Connecticut Post, October 9, 2002,

¥ Omaha World-TTerald, Tune 14, 2000; "Omaha Man Sentenced in Abortion-Traud Case."
¥ See Commonwealth v. Sasville, 616 NE.2d 476 (Mass. 1993).

¥ See Jessica McBride, Mother Charged with Falsifsing Consent Form for Abortion, Milwaukee Journal
Sentinel (Dec. 22, 2003) available at http:/www.jsonline.com.

¥ Jessica MeBride, Mother Charged with Falsifving Consent Form for Abortion, MILWAUKEE
JOURNAL SENTINECL (Dec. 22, 2003) at www.jsonline.com/news. /metro/dec03/194706.asp.
0 Arnold v. Board of Education, 880 F.2d 305 (11% Cir. 1989). See also Gruenke v. Seip, 225 F.3d 290
306 (3™ Cir. 2000) (coach required player to take pregnancy test without advising parents of concern).

1 Sce Manning v. Hunt, 119 F.3d 254 (4" Cir. 1997). In disposing of a constitutional challenge to a
reporting duty imposed in the North Carolina parental consent statute, the court stated:
Appellants would have a judge, who is sworn to uphold the law, withhold vital
information regarding rape or incest which would allow state authoritics to end the abusc,
protect the victin, and punish the abuser. Not only would Appellants' position prevent
the judge from helping the victim seeking the abortion, but it would prevent the judge
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This is particularly reasonable in light of the fact that most teen pregnancies are the result
of sexual relations with adult men, and many of these relationships involve criminal
conduct. Parental involvement laws insure that parents have the opportunity to protect
their daughters from those who would victimize their daughters again and again and
again. The Child Custody Protection Act would insure that men cannot deprive these
minors of this protection by merely taking the girls across state lines for abortions.

Effectiveness of Judicial Bypass

In those few cases where it is not in the girl’s best interest to disclose her
pregnancy to her parents, state laws generally provide the pregnant minor the option of
secking a court determination that either involvement of the girl’s parent is not in her best
interest, or that she is sufficiently mature to make decisions regarding the continuation of
her pregnancy. This is a requirement for parental consent laws under existing United
States Supreme Court cases, and courts have been quick to overturn laws omitting
adequate bypass.”

In the past opponents of the Child Custody Protection Act have argued that its
passage would endanger teens since parents may be abusive and many teens would seek
illegal abortions.™ This is a phantom fear, Parental involvement laws are on the books
in over two-thirds of the states, some for over twenty years, and there is no case where it
has been established that these laws led to parental abuse or to self-intlicted injury.*
Similarly, there is no evidence that these laws have led to an increase in illegal
abortions.™

o

from helping other juveniles in the same household under the same threat of incest. This
Court does not believe that the Constitution requires judges be placed in such an
untenable position. . . . Appellants' position would instcad afford protection to rapists and
perpetrators of incest. This can only serve the interests of the criminal, not the child.

id. al 273-74.

2 Seen. 7 supra.

# See Domna Leusner, Parental Notification of Abortion Approved, The Star-Ledger (June 25, 1999)
available online at www.nj.com/pagel/ledger/c2le74. html. “They would go to New York. They would go
Lo a back alley. They would do what they have to do Lo avoid telling their parents. . . . Don’t force them o
do that,” said Scen. Richard C. Codey (D-Essex) who voted no [to passage of the Parental Notification of
Abortion Act]. Id.

* A 1989 memo prepared by the Minnesota Attomney General regarding Minnesota’s experience with its
parental involvement law states that “after some five years of the statute’s operation, the evidence does not
disclose a single instance ol abuse or forceful obstruction ol abortion for any Minnesota minor.” Testimony
before the Texas ITouse of Representatives on the Massachusetts” experience with its parental consent law
revealed a similar absence of unintended, but harmful, consequences. Ms. Jamie Sabino, chair of the
Massachusetts Judicial Consent for Minors Tawyer Referral Panel, could identily no case of a
Massachusetts’ minor being abused or abandoned as a result of the law. See Hearing on Tex. HB. 1073
Before the House State Affairs Comm., 76th Leg., R.8. 21 (Apr. 19, 1999) (statement by Jamie Sabino, JD).

55 See Hearing on Tex. H.B. 1073 Before the House State Affairs Comm., 76th Leg., R.S. 21 (Apr. 19,
1999) (statement by Jamie Sabino, 1.D. testifying that there had been no increase in the number of illegal
abortions in Massachusetls since the enactment of the statute in 1981).
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It often asserted that parental involvement laws do not increase the number of
parents notified of their daughters® intentions to obtain abortions, since minors will
commonly seek judicial bypass of the parental involvement requirement.’® Assessing the
accuracy of this claim is difficult since parental notification or consent laws rarely
impose reporting requirements regarding the use of judicial bypass. A few states
however have begun to gather this information. Tn 2002, 852 girls got abortions in
Alabama with a parent's approval and 12 with a judge’s approval, according to state
health department records. Tdaho similarly reports less than five percent using judicial
bypass to avoid that state’s parental consent law {64 minors with parental consent/3 with
judicial bypass) in 2002. South Dakota reports fourteen of seventy-six minors obtained
judicial bypasses, rather than parental consent. In Texas where 3,654 minors obtained
abortions, the Texas Department of Health paid for assistance in 284 judicial bypass
proceedings. In Wisconsin, less than ten percent of the minors obtaining abortions did so
with the use of an order obtained through judicial bypass (727 with parental
involvement/63 with judicial bypass).

Conclusion

By passage of the Child Custody Protection Act, Congress will protect the ability
of the citizens in each state to determine the proper level of parental involvement in the
lives of young girls facing an unplanned pregnancy.

Experience in states having parental involvement laws has shown that, when
notified, parents and their daughters unite in a desire to resolve issues surrounding an
unplanned pregnancy. If the minor chooses to terminate the pregnancy, parents can assist
their danghters in selecting competent abortion providers, and abortion providers may
receive more comprehensive medical histories of their patients. In these cases, the
minors will more likely be encouraged to obtain post-operative check-ups, and parents
will be prepared to respond to any complications that arise.”’

If the minor chooses to continue her pregnancy, involvement of her parents serves
many of the same goals. Parents can provide or help obtain the necessary resources for
early and comprehensive prenatal care. They can assist their daughters in evaluating he
options of single parenthood, adoption, or early marriage. Perhaps most importantly,

% Statement of Bear Atwood. Public Information direcior in Opposition to A-CR2, Public Hearing belore
N.J. Assembly Judiciary Committee, Oct. 16, 2000, at p. 113x. “Studies show that about the same number
of teens involve their parents in their abortion instates that have parental involvement laws and those that
don’.” 7d. See also Testimony of Jamie Sabino before the Vermont House of Representatives” Commillee
on Health & Welfare, February 20, 2001 (reporting no change in the percentage of teens notifying their
parents in Massachusetts after enforcement of parental consent law).

7 Compare the cxperience recounted in Zestimony of Marie P. Carter, Public Hearing before N.J.
Assembly Judiciary Committee, Oct. 16, 2000, at p. 90x (secret abortion by teen resulting in emotional
harm).
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they can provide the love and support that is found in the many healthy families of the
United States.

Regardless of whether the girl chooses to continue or terminate her pregnancy,
parental involvement laws have proven desirable because they afford greater protection
for the many girls who are pregnant due to sexual assault. By insuring that parents know
of the pregnancy, it becomes much more likely that they will intervene to insure the
protection of their daughters from future assaults.

In balancing the minor’s right to privacy and her need for parental involvement,
the majority of states have determined that parents should know before abortions are
preformed on minors. This is a reasonable conclusion and well within the states’ police
powers. However, states need the assistance of the federal government to insure that the
protection they wish to afford their children is not easily circumvented by strangers
taking minors across state lines.

The Child Custody Protection Act has the unique virtue of building upon two of
the few points of agreement in the national debate over abortion: the desirability of
parental involvement in a minor’s decisions about an unplanned pregnancy, and the need
to protect the physical health and safety of the pregnant girl. I urge members of this
committee to vote for its passage.

Thank you, Mister Chairman, for allowing me the time to appear before the
committee and to extend my remarks in the form of this written testimony.
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Mr. CHABOT. Thank you very much.

The panel up here will now have the opportunity to ask ques-
tions for 5 minutes. I'll begin with myself, and I'll begin with you,
Ms. Farley, if I can.

In your opinion, would this Act, the Child Custody Protection
Act, help deter individuals such as the woman who took your minor
daughter from Pennsylvania to New York to obtain an abortion
from doing that type of thing? Do you think there is—do you think
this is a positive step in the direction of preventing things—what
happened to you from happening to other women?

Ms. FARLEY. Yes, I do. I think it would not only prevent a situa-
tion like my daughter was in, but maybe the abortion providers
would be more responsible as far as—with Crystal, right away
when she had difficulties, I could never get hold of the physician
that performed the abortion. He refused to provide the physician
that was caring for Crystal any records. I had to take Crystal all
the way back to New York for them to hand her the records in
hand. It was a very difficult process. And this, you know, make it—
somebody, the physicians responsible that are doing the abortions
and not just a lucrative business.

Mr. CHABOT. Thank you.

Professor Collett, let me turn to you if I can. In your opinion is
the judicial bypass, is it a viable option for girls who feel that they
can’t tell their parents that theyre pregnant and theyre consid-
ering having an abortion? Do you think that’s an appropriate proc-
ess? Does that seem to work?

Ms. COLLETT. Absolutely. In fact, I was puzzled by Mr. Nadler’s
comment that there are States where it doesn’t work. That was one
of the arguments that was raised when Texas was considering the
parental notice law, that judges in Texas would never grant judi-
cial bypass, and in fact, an ACLU memorandum on parental in-
volvement laws cites Texas as one of the States that has a model
bypass procedure. Girls who are unable to involve their parents are
in fact able to obtain a bypass.

There are statistics in my written testimony, as a matter of fact,
that I obtained from States that keep track of bypasses. In 2002
there were girls that in Alabama obtained approval, but what we
see instead is approximately 90 percent of the girls in most States
involve their parents, which is as it should be.

Mr. CHABOT. Thank you very much.

Professor Rosen, let me turn to you if I can. It’s my under-
standing that it’s your opinion that rather than undermining fed-
eralism, the Child Custody Protection Act actually reinforces basic
constitutional principles of federalism; is that correct? And could
you espouse on that a bit?

Mr. ROSEN. Yes, that is my view. I think one of the great benefits
of federalism is that it permits coordination of a large number of
people in our country, but at the same time it allows for differences
at sub-Federal levels, and there are obviously different commu-
nities across the country who feel very differently about different
things. And I think it’s beneficial for federalism to encourage those
differences across States.

That, I will say, however, is my personal view of federalism. I
think that one could have a different conception of federalism. I
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think one could espouse the view that federalism is better, you
know, have the States have different laws, but allow people to—
citizens to pick and choose laws and go and travel to other States
and avail themselves of those laws. I think that’s a plausible con-
ception.

Others, like Professor Tribe and Rubin have argued that, but I
certainly don’t think that conception of federalism is required by
the case law. In fact, I think that it is an open question that is ap-
propriately solved by Congress.

Mr. CHABOT. Thank you. Thank you very much.

Rev. Powell, let me ask you. You had talked about a particularly
horrible case in which a man killed his daughter and his wife and
then ultimately himself, and that’s obviously—I don’t know if I
want to say a rare case because it has happened on other occasions
as well, terribly tragic case. But in most cases would you agree
that when a minor has become pregnant and it’s an unwanted
pregnancy, at that point that she’s going to make a decision as to
whether she’s going to keep the baby or not? Would you agree that
in most cases it is the parents that ought to be involved in that
decision along with that child?

Rev. POWELL. In the best of all possible worlds, yes, and in my
experience that’s not always possible. My concern about this Act is
that that child may in fact turn to another responsible adult, whom
they do trust, who could assist them with all the decisions that a
parent might make in terms of medical concerns, place, the deci-
sion itself, where to go, how to get there.

Mr. CHABOT. Let me give myself an additional minute because
I'm out of time. Let me just follow up on your response there. But
you've heard some other cases in which—and we have documented
cases of this nature, where sometimes the young girl is taken there
by somebody who probably doesn’t have her best interest in mind.
Maybe they—an older boyfriend or an older adult male who got her
into this situation to begin with, and that might be the person that
does it. Now, this law would make it illegal for a person to do that
if they’re doing it in order to get around a parental notification law
in that particular State. Don’t you think that that would be a posi-
tive thing to involve the parent if she didn’t have the option of the
guy that may not have her best interest in mind?

Rev. POWELL. I recognize that those are tragic situations, but I
would suggest that there are already laws in place that were not
enforced and could be enforced in those situations that would pre-
vent that from happening.

Mr. CHABOT. My time is expired.

We probably have time for one round of questions from the gen-
tleman if he wants to take his time now. The gentleman is recog-
nized for 5 minutes.

Mr. NADLER. Thank you.

Professor Collett, most of your testimony involves crimes such as
rape, incest, the failure to follow laws to report these crimes to the
authorities. Do you believe that requiring reporting to a parent
who is a rapist is the appropriate solution?

Ms. COLLETT. Since the situation is that less than 5 percent of
pregnancies are involved, involving incest——
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Mr. NADLER. Let’s talk about those 5 percent, because this law
does not—is not made of exceptions.

Ms. COLLETT. I believe that a judicial bypass would be the appro-
priate way to respond.

Mr. NADLER. And youre not aware of any judges in the United
States who have refused bypasses because of their personal views
on abortion?

Ms. COLLETT. I am aware that there have been allegations to
that effect.

Mr. NADLER. Okay, thank you.

Rev. Powell, does the judicial bypass work? Was I wrong before
when I said that there are cases when it doesn’t work? Are there
no problems for young women in this respect?

Rev. POWELL. In my view and in my experience in counseling
with younger women, most of them are not aware of a judicial by-
pass. They have no knowledge of it. They don’t know what the pro-
cedure is. They would have to navigate by themselves somehow
what that is, going before a judge, figuring that out.

Mr. NADLER. There’s no source of legal aid?

Rev. POWELL. There are sources of legal aid, yes, and if a teen-
ager is directed into the right place, she in fact can receive that ju-
dicial bypass and it can work, certainly.

Mr. NADLER. Thank you.

Professor Rosen—excuse me.

Rev. Powell, it can work sometimes, but are you aware of many—
of cases where it doesn’t work?

Rev. POWELL. I personally am not aware of cases where it hasn’t
worked, but I certainly have heard that they have been refused.

Mr. NADLER. Thank you.

Professor Rosen, you referred to the Mann Act. The Mann Act
sets a national rule. You may not go across State lines for this pur-
pose anywhere. It doesn’t depend on State law. The Fugitive Slave
Act aside, this is the only bill that I'm aware of which essentially
says to a resident of one State, that you carry the law of that State
on your back as a burden in another State, when you go to another
State to do something which is legal in that other State. This bill,
in effect, nationalizes individual State laws. How can that be con-
stitutional? And don’t tell me about the Commerce Clause, because
that’s not the issue here. It’s personal liberty.

Mr. ROSEN. I don’t see any source in the Constitution that pre-
cludes States from

Mr. NADLER. Exporting their law to another State?

Mr. ROSEN. Vis-a-vis their citizens, correct.

Mr. NADLER. So in other words, if you're a citizen of New York—
could the State of New York enact a law saying that any New York
citizen residing in New Jersey, it’s a felony to do X, Y or Z in New
Jersey?

Mr. ROSEN. Yes.

Mr. NADLER. It could?

Mr. ROSEN. Yes. Now, that’s not

Mr. NADLER. That’s a rather surprising assertion of State power
which I’'ve never heard before.

Mr. ROSEN. Well, it’s perfectly consistent with what the model
penal code says, as
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Mr. NADLER. I don’t care about the model penal code. It’s not
consistent with the Constitution.

Mr. ROSEN. Well, I don’t see where in the Constitution it’s not
consistent with it. I don’t see

Mr. NADLER. So in other words, it’s your testimony that States
control their citizens while living—who live in other States?

Mr. ROSEN. Yes, they have the power because they have——

Mr. NADLER. Okay. I rest my case. Thank you.

Mr. CHABOT. The gentleman’s time’s expired.

The gentleman from Iowa is recognized for 5 minutes.

Mr. KiNG. Thank you, Mr. Chairman.

I would direct my first question to Rev. Powell. And with regard
to parental notification, parental consent, and there are, there are
States that have a list of parents under that kind of statute that
is sometimes quite extensive, and it often will include parents,
legal guardians, which I believe it should. Then it goes to grand-
parents, brothers, sisters, aunts, uncles. And that brother or sister
might be an estranged brother or sister that could live in another
State that would be almost a generation removed, maybe never has
met the young lady in question that has to, that has to be con-
fronted with this issue. In addition to that, there’s often judicial by-
pass included.

Now, as a young lady in this dilemma considers these alter-
natives on notification—and I'll just make this point—that I believe
that if we statutorily set up a long list, a menu for that young lady
to choose from on alternatives for notification, that if the parents
are, I'll say, resistant to the abortion and maybe she’s—certainly
she’s going to believe theyre going to come down on her harder
than they would on—or hard on her. That will be her decision—
her fear, regardless of whether they do or whether they don’t. What
do you think that evaluation system will be for that young lady in
that dilemma? Will she look at that and say, where do I get the
best advice? Or will she look at that and decide what’s the path of
least resistance?

Rev. POWELL. Are you asking me about a young woman who
wants to cross the State line with a responsible adult other than
her parent? Because that’s what the Act is about.

Mr. KING. I'm going to ask—generally, I'm asking about that de-
cision-making process of a young woman who is considering an
abortion, whether she goes to someone who is her best advice or
whether she goes to the path of least resistance.

Rev. POWELL. The young women that I have spoken with and
counseled have come to me because they regarded me as someone
who could be—treat the information confidentially and provide her
with trusted advice and counsel so that she could make up her own
mind. I would always encourage her, if at all possible, to involve
her pare