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SAFEGUARDING AMERICANS FROM A LEGAL
CULTURE OF FEAR: APPROACHES TO LIM-
ITING LAWSUIT ABUSE

TUESDAY, JUNE 22, 2004

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:05 a.m., in Room
2141, Rayburn House Office Building, Hon. Lamar S. Smith pre-
siding.

Mr. SMITH. The Committee on the Judiciary will come to order.
Chairman Sensenbrenner, unfortunately, cannot be here. He has
1a’llsk(zld me to take his place. We will proceed with the hearing at

and.

I will recognize myself for an opening statement, then the Rank-
ing Member, Mr. Conyers. And other Members’ opening state-
ments, without objection, will be made a part of the record. After
the opening statements, we will proceed to hear from our wit-
nesses. I will recognize myself.

Our hearing today examines how we can protect Americans from
lawsuit abuse. Frivolous lawsuits harm our economy and threaten
to put business owners out of business. This is especially true of
small business owners who do not have the money to fund pro-
longed lawsuits.

The alarming trend of frivolous lawsuits has made a mockery of
our legal system. Many of the frivolous suits we will discuss today
were brought despite flimsy facts or evidence that show no neg-
ligence on the part of the defendant.

Of course, there are many Americans with legitimate legal griev-
ances, from someone horribly disfigured during an operation to a
company responsible for contaminating a community’s water sup-
ply, but these examples are not why we are here today.

Americans deserve their day in court. No one who deserves jus-
tice should be denied justice.

However, the aggressive nature of some personal injury attor-
neys and their gaming of the system drives up the cost of doing
business and drives down the integrity of the judicial system. The
examples are numerous. I will only mention a few.

In my hometown of San Antonio, a man crashed his car into the
house of a couple who he had argued with and knocked the house
off its foundation. The couple sued the engineer who designed the
foundation. Despite the fact that it met the city’s legal require-
ments, a judge awarded the plaintiffs $40,000.
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The chief executive officer of San Antonio’s Methodist Children’s
Hospital has seen his medical malpractice premiums increase from
less than $20,000 to $85,000 over the last 10 years. He has been
sued three times. In one case, his only interaction with the person
suing was that he stepped into her child’s hospital room and asked
how he was doing. Each jury cleared him of any wrongdoing, and
the total amount of time all three juries spent deliberating was less
than an hour.

A Pennsylvania man sued the Frito-Lay company, claiming that
Doritos chips were “inherently dangerous” after one stuck in his
throat. Only after 8 years of costly litigation, did the Pennsylvania
Supreme Court throw out the case with one justice writing that
there is, “a common sense notion that it is necessary to properly
chew hard foodstuffs before swallowing.”

At a New Jersey Little League game, a player lost sight of a fly
ball hit to him because of the sun. He was injured when the ball
struck him in the eye. The coach was forced to hire a lawyer after
the boy’s parents sued, and the coach settled the case for $25,000.

Today, almost any party can bring any suit in practically any ju-
risdiction for any reason without regard to the facts and without
regard to the potentially harmful impact on the defendant. That is
because plaintiffs and their attorneys have nothing to lose. This is
legalized extortion. It is lawsuit lottery.

Some Americans have filed lawsuits for reasons that can only be
described as absurd. They sue a theme park because its haunted
houses are too scary. They sue the Weather Channel for an inac-
curate forecast, and they sue McDonald’s, claiming a hot pickle
dropped from a hamburger caused a burn and mental injury.

Our national motto might as well be: “When in doubt, file a law-
suit; it is always someone else’s fault.”

Defendants, on the other hand, can lose their careers, their busi-
ness and their reputation. In short, they can lose everything. This
is not justice, and there is a remedy.

Last week, I introduced the Lawsuit Abuse Reduction Act, legis-
lation that requires judges to sanction those who file frivolous law-
suits. The act applies sanctions to both plaintiffs and defendants.
A plaintiff who files a suit merely to extract a financial settlement
can face sanctions, but so can a defendant who files motion after
motion for unnecessary documents just to prolong the process.

The bill also reduces “court-friendly” shopping. Plaintiffs can sue
only where they live or where injured or where the defendant’s
principal place of business is located.

One of the many reasons why this legislation is necessary is be-
cause of the adverse impact of frivolous lawsuits on every-day
Americans.

Today, pastors refuse to counsel parishioners behind closed doors
because they fear an accusation of inappropriate behavior.

Doctors forego high-risk procedures such as setting broken bones
and delivering babies because of the litigation threat they pose.

Companies place warning labels on their products that should be
absolutely unnecessary. A baby stroller label reads, “Remove child
before folding.” A snow sled label reads, “Beware, sled may develop
a high speed under certain snow conditions.” A dishwasher label



3

reads, “Do not allow children to play in the dishwasher.” And an
iron warns, “Never iron clothes while they are being worn.”

I believe we would be a better and more prosperous America if
we discouraged frivolous lawsuits. The Lawsuit Abuse Reduction
Act is sensible reform that will help restore confidence in America’s
justice system.

That concludes my opening remarks, and the gentleman from
Michigan, Mr. Conyers, the Ranking Member of the Judiciary Com-
mittee, is recognized for his opening statement.

Mr. CoNYERS. Thank you, Chairman Smith and Members of the
Committee.

This is an important matter that we are dealing with here. We
think that there may be some other considerations that might be
taken in determining how we deal with frivolous lawsuits and the
abuses of lawsuits that are going on. I am going to be asking the
witnesses to comment, if they have time, on several considerations.
The first is that the number of lawsuits are going down in the
United States, in some measure thanks to those who have been
working on this matter in the Congress, and I include the Chair-
man from Texas. The number of lawsuits are going down. They are
not staying the same. They are not going up.

The second consideration I would like to find out from our distin-
guished witnesses is why jury awards, on average, are going down.
Jury awards are not staying the same. They are not going up. They
are going down. And it seems to me that these concerns could lead
us to do something other than come up with measures that may
seem logical when you listen to the selected anecdote that we could
bring forward.

We have a number of horror stories that are not so happy to re-
port. I have not called the President to task yet today, so I think
I will do so now. In Youngstown, Ohio, he talked about health care
on May 25. And he was complaining about junk and frivolous mal-
practice suits which, he said, are discouraging good doctors from
practicing medicine. And he introduced a local doctor to his audi-
ence at Youngstown State University, an obstetrician, 21 years of
practice, who he claimed had been driven out of his practice be-
cause of the high costs of malpractice insurance. And the President
praised him and thanked him for his compassion.

The only problem was that it turned out that this is the same
doctor, wow, he was at dinner when a cesarean delivery occurred
that created permanent injury. The baby was born with brain dam-
age. Another patient on which he operated, the incision was closed
and a sponge with a cord and a ring was attached to it and left
inside. And then on another example, the woman, again, we have
a sponge left inside and tremendous problems in that case, too.
This was all the same doctor that was praised. And the White
House was very sorry that they had raised this example saying
that, if they had known these things, they would not have men-
tioned him as an example of what high insurance rates do to doc-
tors.

So what I am seeking is, other than informed, rational discussion
from our expert witnesses here about this subject, it is not a matter
of parading nutty label warnings or recounting horrific instances
where housewives and infants, who have little economic earning ca-
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pacities and, therefore, recoveries are severely limited in serious
permanent damages, but that we struggle toward some mid-ground
which we understand and deal with as intelligently as we can, a
very important and serious medical set of issues that challenge us
today.

I thank you, Mr. Chairman.

Mr. SMITH. Thank you, Mr. Conyers.

Our first witness is Philip Howard. Mr. Howard is Chair of Com-
mon Good, a bipartisan coalition dedicated to restoring common-
sense to American law. Common Good’s Advisory Board includes
former Senator George McGovern, former Carter Administration
Attorney General Griffin Bell and former Clinton Administration
Deputy Attorney General Eric Holder. Mr. Howard has advised
those of both parties on reform initiatives, including Al Gore’s Re-
inventing Government Program, Georgia Governor Zell Miller, Gov-
ernor Bill Weld of Massachusetts, and Florida Governors Lawton
Chiles and Jeb Bush. He is the author most recently of The Col-
lapse of the Common Good: How America’s Lawsuit Culture Under-
mines our Freedom.

Our second witness is Karen Harned. Ms. Harned is the execu-
tive director of the National Federation of Independent Business
Legal Foundation, a post she has held since 2002. Prior to joining
the NFIB, Ms. Harned was an attorney in private practice special-
izing in food and drug law where she represented several small and
large businesses and their representative trade associations before
Congress and Federal agencies.

Our third witness is Theodore Eisenberg. Mr. Eisenberg is Henry
Allen Mark professor of law at Cornell Law School where he spe-
cializes in bankruptcy, civil rights and the death penalty. He cur-
rently teaches bankruptcy and debtor/creditor law, constitutional
law and Federal income taxation. Following law school, professor
Eisenberg clerked for Chief Justice Earl Warren of the U.S. Su-
preme Court and, after 3 years in private practice, began his teach-
ing career at UCLA.

Our fourth and final witness is Victor Schwartz. For over two
decades, Mr. Schwartz has been co-author of the most widely used
torts case book in the United States, Prosser, Wade & Schwartz’s
Torts, now in its tenth edition.

As chairman of the Federal Interagency Task Force on Product
Liability, he received the Department of Commerce Secretary’s
award for professional excellence in Government service. Mr.
Schwartz has been professor and dean at the University of Cin-
cinnati College of Law. He serves as general counsel to the Amer-
ican Tort Reform Association, and he chairs the American Bar As-
sociation’s Legislative Subcommittee on the Product Liability Com-
mittee. He is also a partner in the Washington office of Shook,
Hardy & Bacon.

We welcome you all.

So let me say, it is the practice of this Committee to swear in
witnesses before they testify.

[Witnesses sworn.]

Mr. SmiTH. Mr. Howard, we will begin with you.
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TESTIMONY OF PHILIP K. HOWARD, CHAIR, COMMON GOOD

Mr. HOWARD. Thank you, Mr. Chairman and Congressman Con-
yers. Thank you for holding this hearing.

I think it is an important new direction in looking at the effects
of law and the importance of law on the lives, the daily lives of
Americans. As you suggested, our Board of Common Good is very
bipartisan, and our goal is not to achieve any arbitrary limitations
on lawsuits but to restore the foundation of reliable law. This de-
bate has tended to focus over the years, as Mr. Conyers suggested,
on the extreme cases of one sort or another on both sides. Our
focus is not on the cases themselves, because you can find cases on
both sides, because we think that the harm is not mainly the crazy
verdicts or the amount of litigation; we think the harm here is the
fear that has infected American society. It is one of the prime driv-
ers for what most people consider a meltdown of our health system.

Doctors, because they fear and distrust the system of justice, are
ordering tens of billions of dollars of unnecessary tests. We con-
ducted a Harris Poll in which four out of five doctors said that they
ordered tests that they did not believe were necessary. It has also
affected the quality of health care. The leading patient safety advo-
cates in the Country are now working with Common Good because
their studies have shown them that the distrust of justice has
chilled the professional interaction needed for good health care.
Doctors and nurses are not admitting their uncertainties and mis-
takes to each other, and as a result, stupid mistakes made in pre-
scription doses and other things sometimes lead to tragic results
because people are scared that anything they say might be used
against them in litigation later.

In schools, teachers find it, particularly in inner city schools, very
difficult to maintain order in the classroom. A recent Public Agen-
da Poll sponsored by Common Good showed that 79 percent of
teachers had been threatened with legal claims, not for money
damages, just to be dragged into hearings by, “You couldn’t have
done that, you shouldn’t have disciplined me in that way.” And the
threat of being dragged into a hearing and cross-examined by a
lawyer is sufficient to undermine the authority of teachers.

And going a little further, today in America, a teacher will not
put an arm around a crying child because who will defend you if
someone says it was an unwanted touching?

It has affected the workplace in many ways. Most businesses, in-
cluding my own law firm, don’t give out personal references any-
more. It has affected ordinary incidences of life-like playgrounds.
There is no athletic equipment left in the playground, no jungle
gyms, even seesaws have disappeared, leading or contributing to
the crisis of childhood obesity.

This is not about lawsuits. We are talking about people’s daily
lives here. What’s happened is that Americans no longer trust the
system of justice, and the reason is because there is a kind of open-
season philosophy which is that people believe correctly that, if
someone is angry enough, they can haul you into court. They may
not win, but they can nonetheless haul you into court, and the
threat of that is so horrible to people that it’s literally undermined
their freedom, particularly of those who deal with the public, like
ministers and teachers and doctors and the like.
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So the most important reform—well, first, I think it is very im-
portant to have sanctions for frivolous lawsuits. If you do not sanc-
tion the conduct, people, some people at least, will continue to do
it. So I applaud the draft legislation.

But the most important reform is to restore the responsibility of
judges to act as the gatekeepers. Today, judges don’t have that
idea. In order to sanction for frivolous conduct, a judge first has to
decide that the case is frivolous. And judges today don’t believe
they have that authority.

So I applaud what the Committee is doing. I applaud this legisla-
tion and this debate. I think it is an important first step, and I
think, in looking at the legislation, the goal here is to restore—is
not to get rid of lawsuits but to restore the confidence of Americans
in the legal system because, today, it is as if we've built a monu-
ment to the unknown plaintiff who looms high above the Country
casting a dark shadow across everyone’s daily choices. And it’s very
important to restore trust in our great legal system. Thank you.

[The prepared statement of Mr. Howard follows:]

PREPARED STATEMENT OF PHILIP K. HOWARD

Thank you for the opportunity to speak with you today on the issue of “Safe-
guarding Americans from a Legal Culture of Fear.” I believe these hearings will
play a significant role in raising public awareness of this issue, and the need for
a basic shift in approach to restore predictability to our legal system.

While I'm a lawyer in private practice, I appear here as pro bono Chair of Com-
mon Good, a bipartisan legal reform coalition dedicated to restoring the foundation
of reliable law. Common Good’s advisory board includes former Attorneys General
Griffin Bell and Dick Thornburgh, former Deputy Attorney General Eric Holder, and
former political leaders such as Newt Gingrich, George McGovern, Alan Simpson,
and Tom Kean. I've written a fair amount on the subject, including two books, The
Death of Common Sense and The Collapse of the Common Good, and an essay on
recent legal history in the new Oxford Companion to American Law.

In the past two years, Common Good has hosted five forums jointly with the
American Enterprise Institute and Brookings Institution and sponsored a number
of polls. What we have found is that, in dealings throughout society, Americans no
longer feel free to act on their reasonable judgment. The reason is that they no
longer trust our system of justice.

According to a Harris Poll, five out of six doctors do not trust the system of jus-
tice. As a result, doctors are ordering billions of dollars worth of unnecessary tests
and procedures—not to address the health of their patients but to protect them-
selves from potential lawsuits. The nation’s leading patient safety advocates, such
as Dr. Troy Brennan at Harvard, are working with our coalition because their stud-
ies show that legal fear has chilled the professional interaction needed for quality
care.

In schools, teachers are unable to maintain discipline in their classrooms, fearful
that they may be sued by students or parents. A recent Public Agenda poll, spon-
sored by Common Good, found that 78% of teachers have been threatened with legal
proceedings by their students. In America today, teachers are told not to put a com-
forting arm around a crying child.

No part of society is immune. Playgrounds have been stripped of anything ath-
letic. Even seesaws are disappearing because town councils can’t afford to be sued
if someone breaks an ankle.

Greenwich, Connecticut, is considering outlawing winter sports on public property
after one resident broke his leg sledding. In that case—a good example of what’s
wrong with American justice—a father took one last run with his young son down
a popular sledding hill and was tossed off his plastic dish when he hit a shallow
drainage ditch at the end of the run. Falling in an awkward way, the father badly
broke his leg. He sued the town, claiming that it should have taken better care of
the hill. The judge gave the issue to the jury to decide, and it rendered a verdict
of $6.3 million, including $1.5 million for pain and suffering.

The harm to society in this case is not mainly the monetary verdict, which, I sus-
pect, will be reduced in the end by the judge. The harm is the resulting legal fear,
undermining everyone’s freedom to enjoy winter activities. Greenwich is now consid-
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ering banning not only sledding but all winter sports on town property. Awareness
of possible sledding claims has undoubtedly spread to other towns, and indeed to
any private property owner who allows sledding. Why take the legal risk?

There is a missing link in American justice—rulings on who can sue for what. Any
legal system requires deliberate choices, binding on behalf of society, of what is rea-
sonable behavior and what is not. That’s what the law is supposed to provide. Jus-
tice Oliver Wendell Holmes, Jr. famously defined law as “the prophesies of what
courts will do.” Today, no one has any idea what a court will do—that’s why Ameri-
cans are fearful.

Current legal orthodoxy is that in civil cases, as in criminal cases, juries should
make the ultimate decision. But juries can’t set precedent; every jury is different,
and their decisions are often inconsistent. One jury may make a huge award in a
particular case, and another, in a similar case, may make no award at all.

Perhaps it is useful to remember that, in a criminal case, the jury is our protec-
tion against abusive prosecution using state power. A civil case, by contrast, is a
use of the state’s coercive powers by a private citizen against another private cit-
izen. A lawsuit is just like indicting someone, except that the penalty is money. The
mere possibility of a lawsuit changes people’s behavior.

That’s why judges must continually act as gatekeepers, interpreting the principles
of common law to draw the boundaries of reasonable claims. Justice Benjamin
Cardozo wrote that this kind of “judicial legislation” was essential to the functioning
of the common law. Holmes put it this way: “Negligence is a standard we hold peo-
ple bound to know beforehand, not a matter dependent on the whim of the par-
ticular jury . . .”

The flaw in the sledding case is not that this particular jury went off the tracks,
but that the jury was given the case at all. The threshold legal question in any acci-
dent case is whether we as a society tolerate certain risks—including sledding on
a hill with its predictable imperfections of nature and of landscapes. That decision
must be made by someone with authority to make it stick. Judges and legislatures
have that authority. Juries do not.

The role of juries in civil cases is to decide disputed facts, such as whether some-
one is lying, not standards of conduct. Whether a seesaw is a reasonable risk should
be decided on behalf of society as a whole, in a written ruling. The Seventh Amend-
ment of the Constitution protects the right to a jury trial but only in “suits at com-
mon law.” A judge must first decide what is a valid claim under the common law.

Trial lawyers like the unpredictability of juries, because it gives them a lever for
settlement, and argue that juries are “democracy in action.” But that’s exactly
what’s wrong with the current legal system. Justice is supposed to be rendered by
the rule of law, with consistent rulings and predictable outcomes, not rendered in
mini-elections, jury by jury, tolerating wildly inconsistent results for the same con-
duct. To quote former Yale Law Professor Eugene Rostow, the “basic moral prin-
ciple, acknowledged by every legal system we know anything about . . . is that
similar cases should be decided alike.”

The point of reform is not to put arbitrary barriers on lawsuits. Lawsuits are a
vital component of the rule of law. By making people potentially liable when they
are negligent, law provides incentives for reasonable conduct. But the converse is
also true. Allow lawsuits against reasonable behavior, and pretty soon people no
longer feel free to act reasonably. And that’s what’s happening in America today.

There’s a lot of discussion about the need to deter frivolous lawsuits and excessive
claims. Fulfilling that task, however, requires judges to make decisions of what’s
frivolous. Anytime there’s an accident, it couldn’t be easier to come up with a theory
of what someone might have done—there could have been a warning, or more super-
vision, or a stronger lock on the door. Judges mustn’t be so reticent to use their com-
mon sense. It would probably help if legislatures would make clear that this is their
job, for example, with legislation to the effect that, “It is the responsibility of judges
to draw the boundaries of reasonable dispute, under the precepts of common law.”

Judges also must not hesitate to impose penalties when the case is frivolous. A
recent case over a car accident in Indiana involved a claim that Cingular should be
liable because it was foreseeable that the customer might use the phone in the car.
After the case was properly dismissed, the plaintiff appealed. While the phone com-
pany won the case, the court refused to award attorney’s fees on the basis that the
claim was “not frivolous.” That’s not, I submit, how we are going to restore respect
for our legal system.

All life’s activities involve risk, and therefore the inevitability of accident and dis-
agreement. The role of law is not to provide a consolation forum for those who have
felt the misfortune of risk; it is to support the freedom of all citizens to make rea-
sonable choices, including taking reasonable risks. Setting limits on lawsuits is not
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an infringement of freedom but a critical tool of freedom. Otherwise one angry per-
son, by legal threat, can bully everyone else.

The main loser in the current situation is the American people. It is their
healthcare that is increasingly unaffordable, their schools that are disrupted by dis-
order, their sympathy that is chilled by fears that someone may misinterpret a kind
word, or an arm around the shoulder of a crying child . . . and their fun that is
lost when the snow blankets a nearby hill.

Thank you for the opportunity to appear before you.

Mr. SmiTH. Thank you.
Ms. Harned.

TESTIMONY OF KAREN R. HARNED, EXECUTIVE DIRECTOR,
NATIONAL FEDERATION OF INDEPENDENT BUSINESS
LEGAL FOUNDATION

Ms. HARNED. Thank you, Mr. Chairman and distinguished Com-
mittee Members.

My name is Karen Harned, and I serve as executive director of
the National Federation of Independent Business Legal Founda-
tion, the legal arm of NFIB. NFIB represents 600,000 small busi-
nesses with about five employees. NFIB’s average member nets
$40,000 to $60,000 annually. We applaud the Committee for hold-
ing this hearing on the ever-growing problem of lawsuit abuse.

Small business ranks the cost and availability of liability insur-
ance as the second most important problem facing them. The only
problem ranked higher is the rising cost of health care. Many small
businesses fear getting sued even if a suit is not filed. For the
small business with five employees or less, the problem is the
$5,000 and $10,000 settlements, not the million dollar verdicts.
When you consider that many small businesses only net $40,000 to
$60,000 a year, $5,000 paid to settle a case immediately eliminates
about 10 percent of its annual profit.

In my experience, the greatest abuses occur in lower-dollar suits
which often target small businesses. In many instances, a plain-
tiff's attorney will just take a client at his word, performing little,
if any, research regarding the validity of the plaintiff's claim. As
a result, a small-business owner must take time and resources out
of their business to do the plaintiff’s attorney’s homework. They
must prove their innocence in cases where a few hours of research
at most would lead the attorney to conclude that the lawsuit is un-
justified.

Small business is the target of frivolous suits because trial law-
yers understand that they are more likely than a large corporation
to settle a case rather than to litigate. Small businesses do not
have in-house counsels to inform them of their rights, write letters
responding to allegations made against them or provide legal ad-
vice. They do not have the resources needed to hire an attorney nor
the time to spend away from their business fighting many of these
small claim lawsuits. Often, they do not have the power to decide
whether or not to settle a case. The insurer makes that decision.

I place frivolous lawsuits into four categories: Pay me now, or I'll
see you in court; somebody has to pay, and it might as well be you;
let’s not let the facts get in our way; and Yellow Page lawsuits.

Pay me now or I'll see you in court: An increasingly popular tool
is the demand letter. Demand letters are particularly attractive
when the plaintiff can sue a small business for violating a State
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or Federal statute. They allege the small business violated a par-
ticular statute and are replete with cites to statutes and case law.
At some point, the letter says that the small business has an op-
portunity to make the whole case go away by paying a settlement
fee upfront and provides time frames for paying the fee. If these
demands are not met, the letter threatens a lawsuit.

Somebody has to pay, and it might as well be you: This is where
the plaintiff may have been harmed but is suing the wrong person.
For example, Bob Carnathan, an NFIB member, owns Smith Sta-
ple and Supply Company, a small nail and staple fastening busi-
ness in Harrisburg, Pennsylvania. Mr. Carnathan’s business leases
space in a strip small. After a snow storm, one of the tenants
slipped and fell in the parking lot on the icy pavement. The med-
ical bills from his injury totalled a little over $3,000. The man sued
every tenant in the complex as well as the landlord and the devel-
oper for $1.75 million. Mr. Carnathan was sued, though he was not
at fault, because his rent included maintenance on the facilities
and grounds. After 2 years of endless meetings and conference
calls, Mr. Carnathan’s business was released from the lawsuit. He
says that there is no compensation for the time he was forced to
spend away from his business to fight this unfair lawsuit. He firm-
ly believes that “the smaller your business, the more you're im-
pacted when a frivolous lawsuit lands on your doorstep.”

Let’s not let the facts get in the way: Plaintiffs and even attor-
neys sometimes stage injuries for prospective lawsuits. In these
suits, if the business does not catch the plaintiff in a lie early in
the process, the small business owner must suffer the cost of litiga-
tion or settle a fabricated claim.

Yellow Page lawsuits: In these cases, hundreds of defendants are
named in a lawsuit, and it is their responsibility to prove that they
are not culpable. Plaintiffs name defendants by using vendor lists
or even lists from the Yellow Pages from businesses operating in
a particular jurisdiction.

Legislation is sorely needed to reform our Nation’s civil justice
system. H.R. 4571, recently introduced by Representative Lamar
Smith, would be particularly helpful in curbing if not stopping
many of the types of lawsuits I have described.

Thank you for asking us to testify today.

[The prepared statement of Ms. Harned follows:]

PREPARED STATEMENT OF KAREN R. HARNED, EsQ.

Thank you, Mr. Chairman and distinguished Committee members for inviting me
to provide testimony regarding the tremendous negative effects lawsuits, and par-
ticularly the fear of lawsuits, are having on the millions of small-business owners
in America today. My name is Karen Harned and I serve as Executive Director of
the National Federation of Independent Business (NFIB) Legal Foundation, the
legal arm of NFIB. The NFIB Legal Foundation is charged with providing a voice
in the courts for small-business owners across the nation.

NFIB has 600,000 members, and is represented in each of the fifty states. NFIB
represents small employers who typically have about five employees and report

oss sales of $300,000-$500,000 per year. NFIB’s average member nets $40,000—

60,000 annually. NFIB members represent an important segment of the business
community—a segment with challenges and opportunities that distinguish them
from publicly traded corporations.

Although federal policy makers often view the business community as a mono-
lithic enterprise, it is not. NFIB members, and hundreds of thousands of small busi-
nesses across the country, do not have human resource specialists, compliance offi-
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cers, or attorneys on staff. These businesses cannot pass on to consumers the costs
from taxes, regulations, and liability insurance without suffering losses.

Being a small-business owner means, more times than not, you are responsible
for everything—taking out the garbage, ordering inventory, hiring employees, deal-
ing with the mandates imposed upon your business by the federal, state and local
governments, and responding to threatened or actual lawsuits. For small-business
owners, even the threat of a lawsuit can mean significant time away from their
business. Time that could be better spent growing their enterprise and employing
more people.

The NFIB Legal Foundation applauds the Committee for holding this hearing in
order to focus on the ever-growing problem of frivolous lawsuits.

FRIVOLOUS LAWSUITS CREATE A CLIMATE OF FEAR FOR AMERICA’S SMALL BUSINESSES

Small-business owners rank the “Cost and Availability of Liability Insurance” as
the second most important problem facing small-business owners today, according
to a survey just released by the NFIB Research Foundation.! The only problem
ranked higher is rising health-care costs.

This number two ranking represents a significant increase from the thirteenth po-
sition it held in the 2000 “Small Business Problems and Priorities” survey.2 More
than 30% of businesses today regard the “Cost and Availability of Liability Insur-
ance” as a critical issue, compared to 11% in 2000—a threefold increase.? With a
dramatic rise in the cost of lawsuits, 4 it is not surprising that many small-business
owners ‘fear’ getting sued, even if a suit is not filed.”5 That possibility—the fear of
lawsuits—is supported by a recent NFIB Research Foundation National Small Busi-
ness Poll, which found that about half of small-business owners surveyed either
were “very concerned” or “somewhat concerned” about the possibility of being sued.®
The primary reasons small-business owners fear lawsuits are: (1) their industry is
vulnerable to suits; (2) they are often dragged into suits in which they have little
or no responsibility; and (3) suits occur frequently.?

The bottom line is that the escalating numbers of lawsuits (threatened or filed)
are having a negative impact on small-business owners. For two years, as Executive
Director of NFIB’s Legal Foundation, I have heard story after story of small-busi-
ness owners spending countless hours and sometimes significant sums of money to
settle, defend, or work to prevent a lawsuit.

For the small-business owner with five employees or less, the problem is the
$5,000 and $10,000 settlements, not the million dollar verdicts. When you consider
that many of these small businesses only net $40,000-$60,000 a year, $5,000 paid
to settle a case immediately eliminates about 10% of a business’ annual profit.
Small-business owners also are troubled by the fact that they often are forced to
settle a case at the urging of their insurer. In most cases, if there is any dispute
of fact, the insurer will perform a cost-benefit analysis. If the case can be settled
for $5,000 the insurer is likely to agree to the settlement because generally it is less
expensive than litigating, even if the small-business owner would ultimately prevail
in the suit.

Once the suit is settled, the small-business owner must pay with higher business
insurance premiums. Typically, it is the fact that the small-business owner settled
a case, for any amount, which drives insurance rates up; it does not matter if the
business owner was ultimately held liable after a trial. Not surprisingly, a recent
NFIB Research Foundation National Small Business Poll shows that 64% of small
employers believe that the biggest problem with business insurance today is cost.8
Many small-business owners understand this dynamic, and as a result, will settle
claims without notifying their insurance carriers.

In addition to the financial costs of settling a case are the psychological costs.
Small-business owners threatened with lawsuits often would prefer to fight in order

1“Small Business Problems and Priorities,” Bruce D. Phillips, NFIB Research Foundation.
(June 2004).

2“Small Business Problems and Priorities,” William J. Dennis, Jr., NFIB Education Founda-
tion (May 2000).

3“Small Business Problems and Priorities,” (June 2004), at 7.

4¢U.S. Tort Costs: 2003 Update, Trends and Findings on the Costs of the U.S. Tort System,”
Tillinghast-Towers Perrin, 2003.

5]d. at 7-8.

6 NFIB National Small Business Poll, “Liability,” William J. Dennis, Jr., NFIB Research Foun-
dation Series Editor, Vol. 2, Issue 2 (2002).

7Id. at 1.

8NFIB National Small Business Poll, “Business Insurance,” William J. Dennis, Jr., NFIB Re-
search Foundation Series Editor, Vol. 2, Issue 7 (2002).
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to prove their innocence. They do not appreciate the negative image that a settle-
ment bestows on them or on their business.

THE IMPACT OF FRIVOLOUS LAWSUITS ON SMALL BUSINESS

We would all like to think that attorneys comply with the highest ethical stand-
ards; unfortunately, that is not always the case. In my experience, this seems par-
ticularly true of plaintiffs’ attorneys who bring lower-dollar suits—the type of suits
of which small businesses are generally the target. In many instances, a plaintiff's
attorney will just take a client at his word, performing little, if any, research regard-
ing the validity of the plaintiff’s claim. As a result, small-business owners must take
time and resources out of their business to prove they are not liable for whatever
“wrong” was theoretically committed. As one small-business owner remarked to me
last year, “What happened to the idea that in this country you are innocent until
proven guilty?”

Although that mantra refers to a defendant’s rights in our criminal justice system,
problems with our civil justice system can no longer be ignored. It is incumbent
upon the attorney representing a plaintiff to get the facts straight before sending
a threatening letter or filing a lawsuit, not after the letter is sent or the lawsuit
is filed. Sadly, due in large part to the ineffectiveness of Rule 11 in its current form,
we have a legal system in which many plaintiffs’ attorneys waste resources and
place a significant drain on the economy by making the small-business owner do the
plaintiff’s attorney’s homework. It often is up to the small-business owner to prove
no culpability in cases where a few hours of research, at most, would lead the attor-
ney for the plaintiff to conclude that the lawsuit is unjustified.

Small business is the target of so many of these frivolous suits because trial law-
yers understand that a small-business owner is more likely than a large corporation
to settle a case rather than litigate. Small-business owners do not have in-house
counsels to inform them of their rights, write letters responding to allegations made
against them, or provide legal advice. They do not have the resources needed to hire
an attorney nor the time to spend away from their business fighting many of these
small claim lawsuits. And often they do not have the power to decide whether or
not to settle a case—the insurer makes that decision.

FRIVOLOUS LAWSUITS COME IN MANY SHAPES AND SIZES

Frivolous lawsuits take different forms, and I will highlight those types of suits
that have been brought to my attention. I place these suits into four categories—
“Pay me now, or I'll see you in court;” “Somebody has to pay, and it might as well
be you;” “Let’s not let the facts get in our way,” and “Yellow Page lawsuits.”

“Pay me now, or I'll see you in court.”

An increasingly popular tool, which can be quite effective against the small-busi-
ness owner, is the “demand” letter. In my experience, plaintiffs and their attorneys
find “demand” letters particularly attractive when they can file a claim against a
small-business owner for violating a state or federal statute. Generally, on behalf
of a plaintiff, an attorney will send a one and a half to two-page letter alleging the
small business violated a particular statute. The letter is replete with cites to stat-
utes and case law. At some point, the attorney’s letter states that the business
owner has an “opportunity” to make the whole case go away by paying a settlement
fee up front. Timeframes for paying the settlement fee are typically given. In some
cases, there may even be an “escalation” clause, which raises the price the business
must pay to settle the claim as time passes. So, a business might be able to settle
for a mere $2,500 within 15 days, but if it waits 30 days, the settlement price “esca-
lates” to $5,000. At some point, however, a suit is threatened. Legal action is
deemed imminent.

An example of such a case was a suit threatened against Custom Tool & Gage,
Inc. owned by Carl T. Benda and located in Cleveland, Ohio. The plaintiff in the
case ultimately withdrew his complaint one week after threatening legal action
against Custom Tool & Gage, Inc. The company’s attorney sent a response letter
and noted that the plaintiff in the case, James Brown, was neither the owner nor
the buying agent for Miller Bearing Company Inc., the business that received the
fax. Miller Bearing Company is a regular customer of Custom Tool & Gage, Inc. and
had placed five orders with Custom Tool and Gage, Inc. in 2004 alone. James Brown
was a truck driver for Miller Bearing Company, and not authorized to file such a
lawsuit on behalf of the company. That fact would have taken little time for Mr.
Brown’s attorney, Joseph Compoli, Jr., to uncover.

Below are excerpts of the “demand” letter sent to Custom Tool & Gage. The letter
was accompanied by a signed complaint, which was ready to be filed in the Court
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of Common Pleas for Portage County, Ohio. I request that a copy of the letter, the
complaint, the subsequent correspondence leading to the withdrawal of the suit, and
a March 3, 2004 newspaper article discussing the tactics employed by Mr. Joseph
Compoli, Jr. in similar “do not fax” suits be admitted into the record.

This office represents the above referenced client. We have been retained
to bring a lawsuit against Custom Tool & Gage, Inc., in connection with
ylour transmitting of one unsolicited facsimile (“fax”) advertisement to our
client. . . .

Kindly be advised that it is a violation of the Telephone Consumer Pro-
tection Act (TCPA), Title 47, United States Code, Section 227, to transmit
fax advertisements without first obtaining the ‘prior express invitation or
permission’ of the recipient. See, 47 U.S.C. 227(a)(4) and 227(b)(1)(C). In ad-
dition, Ohio courts have declared that a violation of the TCPA is a[n] [sic]
‘unfair or deceptive’ act or practice under the Ohio Consumer Sales Prac-
tices Act (CSPA), Section 1345.02(A) of the Ohio Revised Code.

We are sending you this letter for the purpose of offering you an oppor-
tunity to resolve this matter without the expense of court litigation and
attorneys[’] [sic] fees. We are authorized to amicably settle this claim for
the amount of $1,700. This amount represents the sum of $1,500 under the
TCPA and $200 under the CSPA for each unsolicited fax advertisementl[,]
[sic] which was received by our client.

We believe that our proposed settlement is very fair and reasonable
under the circumstances. We will leave this offer open for fifteen (15) days
from the date of this letter.

Recently, in the case of Nicholson v. Hooters of Augusta, a court in Geor-
gia awarded over $11.8 million in a class action lawsuit under the TCPA.
Also, more recently, in the case of Gold Seal Termite & Pest Control v.
Prime TV LLC, a court in Indiana has certified a nationwide class action
against Prime TV for sending unsolicited fax advertisements.

If it becomes necessary for our office to file a lawsuit, we will pursue all
legal remedies, including seeking certification of the case as a Class Action
under the TCPA. This could result in a court order for you to pay $1,500
to each and every person to whom you have sent unsolicited fax advertise-
ments.

If you have an insurance agent or company, please forward this letter to
your agent or insurance company. If not, please contact our office directly.?

Even though this case was completely baseless, Mr. Benda still was required to
spend $882.60 (over half the amount of the settlement costs) to his attorney to draft
the letter and avoid payment of the settlement.

“Somebody has to pay, and it might as well be you.”

These frivolous suits are the type in which the plaintiff may have been harmed,
but is suing the wrong person.

For example, Bob Carnathan, an NFIB member, owns Smith Staple and Supply
Co., a small nail and staple fastening business located in Harrisburg, Pennsylvania.
Mr. Carnathan’s business leases space in a strip mall. After a snowstorm, one of
the tenants in the complex was walking across the parking lot when he slipped and
fell on the icy pavement injuring his back and head. The medical bills from his in-
jury totaled a little over $3,000. The man sued every tenant in the complex, as well
as the landlord and the developer, for $1.75 million. Mr. Carnathan was sued even
though he was not at fault because his rent included maintenance on the facilities
and grounds.

After two years of endless meetings and conference calls, Mr. Carnathan learned
that his business was released from the lawsuit. He says that there is no compensa-
tion for the time that he was forced to spend away from his business to fight this
unfair lawsuit. Mr. Carnathan firmly believes that “the smaller your business, the
more you are impacted when a frivolous lawsuit lands on your doorstep.” 10

Another NFIB member is in the midst of litigation and likely will be dropped from
the lawsuit shortly. This member asked that the business’ story remain anonymous,
so as not to jeopardize dismissal of the lawsuit. The NFIB member, an optometrist,
referred a patient who needed cataract surgery to an ophthalmologist. The patient

9 Letter dated March 11, 2004 from Joseph R. Compoli, Jr., Attorney at Law, to Custom Tool
Gage, Inc.
10The NFIB Small Business Growth Agenda for the 108th Congress, at 15.
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died in pre-op. Although this is a tragic story, the death was not caused by the op-
tometrist’s appropriate referral. Despite this fact, the optometrist was named as a
defendant in the wrongful death lawsuit filed by the deceased’s mother. The litiga-
tion has been ongoing for two years, and the NFIB member recently completed a
lengthy deposition. In addition to time spent preparing for and attending the deposi-
tion, this NFIB member has spent many hours completing paperwork related to the
suit and meeting with the member’s attorney. As a result of the deposition, it ap-
pears that the optometrist will be dismissed from the wrongful death lawsuit.

“Let’s not let the facts get in our way.”

Plaintiffs, and even attorneys sometimes, go to great lengths to stage injuries for
prospective lawsuits. These lawsuits pose severe difficulties for small-business own-
ers. In these suits, if the business does not catch the plaintiff in a blatant lie early
in the process, the small-business owner must suffer the costs of litigation or settle
a fabricated claim.

For example, an NFIB member was threatened (in a “demand” letter) with a law-
suit for an injury that could not have possibly occurred. This roofing company,
which requested to remain anonymous, delivered supplies to a convenience store
parking lot in preparation for a future roofing job. A customer of the convenience
store noticed the materials in the parking lot, and contacted an attorney. The attor-
ney threatened the roofing company with a lawsuit claiming a rock fell from the roof
striking the plaintiff and her car’s windshield. The roofing company was not work-
ing on the project at the time of the alleged accident. Upon notification, the plain-
tiff’'s attorney immediately withdrew the threatened legal action. By catching the
falsehood early, this company avoided any further threats or litigation.

Some members have not been so lucky. Four former employees of a small family
owned restaurant sued the owners for sexual harassment after abruptly quitting.
The NFIB members who own the restaurant have requested to remain anonymous.
Two months prior to quitting, the four employees consulted an attorney who coached
them on how to set up the lawsuit. Sent to work with secret tape recorders, the four
employees gathered no useful evidence in the two months prior to quitting. The
plaintiffs’ attorney filed a complaint with the Equal Employment Opportunity Com-
mission, and the state human rights agency. The restaurant owners went to manda-
tory mediation, and attended costly hearings and depositions.

Suddenly, one of the plaintiffs decided to withdraw. During depositions the plain-
tiff had generally denied any allegations raised by the complainants. In a sworn affi-
davit, the former plaintiff recanted all of her allegations, explained how the com-
plaint filed on her behalf was untrue, and further explained the planning stages for
the lawsuit during which she was routinely encouraged to lie by her former cowork-
ers. The plaintiffs’ attorney still would not withdraw the case. After $100,000 in de-
fense fees, a second mortgage, and negative press, the defendants settled with the
three remaining plaintiffs to avoid bankruptcy and further humiliation.

“Yellow Page Lawsuits”

These lawsuits are more commonly found in class action cases. In these cases,
hundreds of defendants are named in a lawsuit, and it is their responsibility to
prove that they are not culpable. In many cases, plaintiffs name defendants by
using vendor lists or even lists from the Yellow Pages of certain types of businesses
(e.g., auto supply stores, drugstores) operating in a particular jurisdiction.

Unfortunately, Tom McCormick, President of American Electrical, Inc. in Rich-
mond, Virginia, knows these tactics all too well. Mr. McCormick’s company was
named in an asbestos lawsuit. According to Mr. McCormick, attorneys for the plain-
tiffs simply named as defendants vendors from a generic vendor library. If the law-
yers had performed a simple review of the facts, they would have discovered that
American Electrical did not yet exist during the period in which the plaintiffs allege
the exposure occurred. Furthermore, American Electrical has never sold any prod-
ucts that contain asbestos. Fortunately, Mr. McCormick successfully had American
Electrical removed from the defendant list. It still cost Mr. McCormick $8,000 in at-
torney’s fees to resolve this dispute.

A petroleum company, an NFIB member who wishes to remain anonymous, has
been sued twice in the past few years. In each lawsuit the plaintiff, suffering from
cancer, sued over 100 companies, most listed as John Doe defendants. The product
believed to contribute to the cancer was allegedly manufactured by Chevron. The
petroleum company merely barreled the product. Yet the liability insurance carriers
for each defendant settled the case for §1,500—$1,800 a piece. By distributing the
costs of settling, the plaintiff received a huge payout, while the insurance companies
and businesses avoided the large costs of a lawsuit.
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“Yellow Page Lawsuits” also provide examples of forum shopping. Hilda Bankston,
former owner of Bankston Drugstore in Jefferson County, Mississippi, saw her busi-
ness named as a defendant in hundreds of Fen-Phen lawsuits brought by plaintiffs
against a number of pharmaceutical manufacturers.!? Ms. Bankston said that
Bankston Drugstore was the only drugstore in Jefferson County and, by naming it
in these lawsuits, the plaintiffs’ attorneys were able to keep these cases in “a place
known for its lawsuit-friendly environment.” 12

SOLUTIONS FOR SMALL BUSINESS

Surveys, statistics, and stories show that lawsuit abuse is alive and well in the
United States, and small businesses are often the victims. It is for this reason that
legislation is sorely needed to reform our nation’s civil justice system. There are
many bills pending before Congress that would take positive steps forward in stem-
ming the tide of lawsuit abuse. However, one bill—H.R. 4571, recently introduced
by Representative Lamar Smith, stands out, in my opinion, as particularly helpful
in curbing, if not stopping, many of the types of suits I have described.

H.R. 4571 would put teeth back into Rule 11. Rule 11 sets forth requirements that
attorneys must meet when bringing a lawsuit and permits judges to sanction attor-
neys if they do not meet those conditions. Specifically, Rule 11 requires every plead-
ing to be signed by at least one attorney.13 It also states that when an attorney files
a pleading, motion, or other paper with a court he or she is “certifying that to the
best of the person’s knowledge, information, and belief, formed after an inquiry rea-
sonable under the circumstances [that:]

(1) it is not being presented for an improper purpose, such as to harass or to
cause unnecessary delay or needless increase in the cost of litigation;

(2) the claims, defenses, . . . are warranted by existing law or by a nonfrivo-
lous argument for [a change] of existing law or the establishment of new
law;

(3) the allegations and other factual contentions have evidentiary support
or, . . . are likely to have evidentiary support after a reasonable oppor-
tunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, . . .
are reasonably based on a lack of information or belief.” 14

Importantly, it also provides attorneys with a 21-day window to withdraw a frivo-
lous lawsuit after opposing counsel provides notice of intent to file a motion for
sanctions. This is commonly referred to as Rule 11’s “safe harbor” provision.15

Rule 11, in its current form, is the product of revisions made in 1993. These revi-
sions rendered it nothing more than a “toothless tiger.” As a result, unscrupulous
attorneys, out to make a quick buck, know that the odds of being sanctioned under
Rule 11 are remote. The 21-day “safe harbor” provision, in particular, provides an
easy way for plaintiffs’ attorneys to avoid sanctions by simply withdrawing a law-
suit. Unscrupulous attorneys receive something more like a “get out of jail free” card
when they bring frivolous lawsuits.

H.R. 4571 would remedy this and other problems by:

(1) Making Rule 11 sanctions mandatory when an attorney or other party files
a lawsuit before making a reasonable inquiry;

(2) Eliminating the “safe harbor” provision;
(3) Allowing for Rule 11 sanctions to be filed during discovery; and

(4) Permitting monetary expenses, including attorneys’ fees and compensatory
costs, against a represented party.

The legislation also would extend these protections to state cases that affect inter-
state commerce and curb forum shopping by only permitting the plaintiff to sue
where he or she lives, was injured or in the location of the defendant’s principal
place of business.

11Testimony of Ms. Hilda Bankston before the United States Senate Committee on the Judici-
ary, “Class Action Litigation,” (July 31, 2002).

12]d.

13Fed. R. Civ. P. 11(a).

14]1d. at 11(b).

15]1d. at 11(c)(1)(A).
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CONCLUSION

Frivolous lawsuits are hurting small-business owners, new business formation,
and job creation. The growing number and costs of lawsuits, particularly those not
based in fact, threaten to stifle significantly the growth of our nation’s economy by
hurting a very important segment of that economy, America’s small businesses. We
must work together to find and implement solutions that will stop this wasteful
trend. On behalf of America’s small-business owners, I thank this Committee for
holding this hearing and providing us with a forum to tell our story.

We are hopeful that through your deliberations you can strike the appropriate
balance to protect those who are truly harmed and the many unreported victims of
our nation’s civil justice system—America’s small businesses.

Thank you.

Mr. SmITH. Thank you, Ms. Harned.
Mr. Eisenberg.

TESTIMONY OF THEODORE EISENBERG, HENRY ALLEN MARK
PROFESSOR OF LAW, CORNELL LAW SCHOOL

Mr. EISENBERG. Thank you, Mr. Chairman.

There is a little bit of disjunction between the system we seem
to be hearing about and what all major studies of litigation systems
seem to reveal. So my job is trying to summarize, from the aca-
demic point of view, what the findings are.

First, the notion of awards increasing and lawsuits increasing
just seems belied by the facts. The Rand Institute of Civil Justice
researchers in a recent article in the Journal of Empirical Legal
Studies did a 40-year long-term study of awards. They found, and
I quote, it is on the page 4 of my testimony, “The growth or decline
in awards does not appear to be substantial enough to support
claims of radically changing jury behavior over the past 40 years.”

The Government’s Bureau of Justice Statistics confirms this,
showing a 10-year decline in median tort awards. The National
Center For State Courts, which is the leading clearinghouse for
State court statistics, shows tort filings have declined in recent
years, over the last decade. The increase in frivolous suits is re-
markable since filings are down.

Americans are perceived as highly litigious. Mr. Howard refers
to the culture. It turns out, Americans are far from the most liti-
gious large industrialized nation. You can see a table, table 1 on
page 3 of my testimony. All serious studies of punitive damages
find they are rarely awarded. They are awarded largely in cases of
intentional misbehavior. They are modest, and they are strongly
correlated with the harm done by the defendants. These studies are
done by the Rand Institute for Civil Justice, the Bureau of Justice
Statistics, the American Bar Foundation, the General Accounting
Office and Judge Richard Posner.

So it may turn out that our perceptions about the tort system
have little to do with reality and much more to do with the rhetoric
we are fed by tort reform advocates who rarely base it on system-
atic study of the system.

One of the key issues I think facing everyone is the connection
between insurance premiums and tort outcomes, and we have some
experience with this. First, looking at the cost of insurance through
premiums without looking at insurance company investment re-
turns is, of course, just economically naive. We are in an era of low
inflation rates, insurance companies are getting much lower re-
turns on their investments. They still have costs. They increase
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their premiums, at least in part because their investment yields
are down.

The estimates that some witnesses and students of the system
make of the tort system simply look at insurance premiums and
never look at insurance company sources of income. It is not nec-
essarily liability increases that are generating increased premiums.

Yesterday, the Supreme Court rendered an already famous deci-
sion on health maintenance organizations limiting severely the
amount that can be recovered against HMO’s. Today, The Wash-
ington Post has a spokesman for the health maintenance organiza-
tions, and I will quote him, “In the industry, you may”—I under-
line—“see the premiums go down or not go up as much.” That is,
the insurance industry understandably has never been willing to
link reductions in premiums, which is what a lot of the concern is,
to tort reform.

When the Florida insurance industry in the last round of tort cri-
sis was offered the following deal, “We will give you tort reform if
you reduce insurance rates,” they said, “No, we can’t guarantee
that.” So it may be a pipe dream that tort reform is somehow going
to eliminate the increase in insurance premiums, and the data, to
date, do not support it.

Increased sanctions against lawyers: We had old rule 11, and it
was in operation for a while, and we had studies of it. What it
showed, as is suggested in my testimony, is that tort, if anything,
was an area with less abuse than other areas. Where rule 11 fell
hardest and, I believe, probably the reason for its modification, was
it fell hardest on most civil rights plaintiffs, not on tort plaintiffs.
That is, the most serious empirical study of rule 11 showed excess
sanctions against civil rights claimants and indeed a rather low
rate of sanctions against tort claimants.

A lot of what we are talking about today has to do with so called
judicial hell holes. Serious study of formerly alleged hell holes re-
vealed most of that to be myth. We've been told that the Bronx is
a crazy jurisdiction for plaintiffs. In fact, Professors Vidmar and
Roe have studied the Bronx and found no unusual damage pat-
terns. We were told that Alabama was crazy on punitives. The
Rand Institute of Civil Justice studied that and found no unusual
pattern of punitive awards in Alabama. We just don’t have the evi-
dence to back up the behavior.

With respect to H.R. 4571, with all due respect, and I know it
is well intentioned, I would label it not the Lawsuit Abuse Reduc-
tion Act. I would label it the Lawsuit Cost Increase Act because
what is built into this bill is multiple hearings by the judge to de-
cide if interstate commerce is affected and to decide the best way
of doing things. Each one of those hearings is going to be an expen-
sive matter before a State court judge, simply driving up the cost
of the system, perhaps with a change in forum as a result, but the
hearings will be unavoidable because the defense will come in and
use every tactical advantage they can to raise the costs of the
plaintiff. That’s what the game is all about. Thank you.

[The prepared statement of Mr. Eisenberg follows:]
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PREPARED STATEMENT OF THEODORE EISENBERG

I. Myths About the American Legal System

The title of these hearings, the sound-byte missives circulated among members of
Congress, and some proposed reforms suggest definite beliefs about the state of civil
litigation in the United States. The picture is one of an overly litigious society, with large
and ever-increasing damages awards. The picture has rather little to do with what serious
empirical scholarship about the legal system shows. The United States is far less litigious
than is commonly believed and neither tort awards nor class action awards are constantly
increasing.

A, Litigiousness

The United States is not so litigious as most people believe. Professor Patricia
Danzon and colleagues found that “at most 1in 10 negligent injuries results in a claim.”!
Professor Deborah Hensler and colleagues report a low rate of claiming for various
accident types.” The Harvard Medical Practice Study estimates “that eight times as many
patients suffer an jury from medical negligence as there are malpractice claims."*

In overall litigiousness, the United States is far from the leading countries.
Professor Kritzer provides a useful summary of the evidence:

On the litigiousness issue itself, patterns are not as clear as the
popular perception might suggest. In his study of law and disputes in
Morocco, Lawrence Rosen observed that "one seldom meets an American
who has been involved in an actual lawsuit and almost no Moroccan who
has not." My own comparative work on propensity to sue suggests that
broad statements about differences in propensity have to be conditioned by
the type of issue involved. While it may be the case that persons in the
United States are more likely to bring claims and suits for personal injury,
Britons may be equally likely to seek redress for consumer problems and
perhaps more likely to pursue claims related to employment and rental
residences.  Finally, the most comprehensive effort to compile
cross-national data on litigation rates [see Table 1] shows that the United

! Patricia M. Danzon, Medical Malpractice: Theory, Evidence, and Public Policy 23-24 (1985).

2 Deborah R. Hensler, M. Susan Marquis, Allan F. Abrahamse, Sandra H. Berry, Patricia A. Ebener, Elizabeth
G. Lewis, L. Allen Lind, Robert I. MacCoun, Willard GG. Manning, Jeannette A. Rogowski & Mary L.
Vaiana, Compensation [or Accidental Injuries in the United States 121 (1991).

* Harvard Medical Practice Study, Patients, Doclors, and T.awyers: Medical Tnjury, Malpractice T.itigation,
and Paticnt Compensation in New York 7-1 (1990} .
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States is not the most litigious nation, nor is the United States all that
different from England and Wales.*

Table 1. Cases Filed Per 1,000 of Population

Country Cascs per 1,000 Population
Germany 123.2
Sweden 111.2
Israel 96.8
Austria 95.9
U.S.A. 74.5
UK/Tingland & Wales 64.4
Denmark 62.5
ITungary 524
Portugal 40.7
T'rance 40.3

Source. Christian Wollschlager, Exploring Global Landscapes of
Litigation Rates, in Soziologie des Rechts: Festschrift fur Erhard
TBlankenburg »um 60. Geburistag 587-88 (Jurgen Trand and Dieter
Strempel eds., 1998).

To the extent tort reform proposals are based on some notion that the United States is
markedly more litigious than other leading industrialized countries, the empirical evidence
does not support tort reform.

B. Award Trends

Some premise tort reform on the need to control perceived ever-increasing tort
awards. But empirical studies of litigation undermine this questionable perception.

Nicholas Pace, Seth Seabury, and Robert Reville of the RAND Institute for Civil
Justice used data assembled by RAND to study the long-term trend in tort awards in the
two major locales for which such data were available-San Francisco and Cook County.
They reached a remarkable conclusion, published in the first issue of the Journal of
Empirical Legal Studies. Tort awards over a 40 year period had increased /ess than real
income. They wrote:

Our results are striking. Not only do we show that real average
awards have grown by less than real income over the 40 years in our
sample, we also find that essentially all of this growth can be explained by
changes in observable case characteristics and claimed economic losses

* Herbert M. Kritzer, Tawyer Fees and Tawyer Behavior in Tiligation: What Does (he Rmpirical
Literature Really Say?, 80 'T'ex. L. Rev. 1943, 1981 (2002).
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(particularly claimed medical costs). However, focusing on the average
award masks considerable heterogeneity in the growth rates for different
kinds of cases. In particular, we find that the average award in automobile
cases declined after controlling for claimed medical costs, offsetting
persistent and unexplained growth in the average awards for other tort
cases. In general, though, the growth (or decline) does not appear
substantial enough to support claims of radically changing jury behavior
over the past 40 years. Rising claimed medical costs appear to be one of
the most important factors driving increases injury verdicts.®

In April 2004, the Bureau of Justice Statistics issued a report on trial outcomes in
2001 for 46 of the largest counties in the United States. The vast majority of the counties
in the 2001 data were the object of a similar BIS study covering fiscal year 1992 and
calendar year 1996. The BIS found that, in real dollars, median tort awards had
substantially declined since 1992.° The median total award was $33,000. The study’s
findings are consistent with the major time-trend findings by the RAND researchers. A
study of class actions, also published in the Journal of Empirical Legal Studies, tound no
evidence that class recoveries have increased over the last decade.”

C. Punitive Damages

Social scientific study of punitive damages since the 1980s reveals a pattern of
rational jury decisions. The social science consensus is that, with rare exceptions, the
system operates reasonably.

1. Juries Rarely Award Punitive Damages But Do So More Frequently in
Intentional Tort Cases

Juries infrequently award punitive damages. This is the consistent finding of more
than a dozen studies of jury punitive damages awards in actual cases, including several
multistate studies by government agencies (the U.S. Justice Department’s Bureau of Justice

*Seth A. Seabury, Nicholas M. Pace, and Robert T. Reville, Forty Years of Civil Jury Verdicts, 1 J. Empirical
Leg. Stud. 1, 3 (2004) (cmphasis added).

¢ Bureau of Justice Statistics, Civil Trial Cases and Verdicts in Large Counties, 2001 (April 2004).

’ Theodore Tiisenberg & Geollrey Miller, Allorney Tees in Class Action Seltlements: An Timpirical Study,
1J. Empirical Leg. Stud. 27 (2004).
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Statistics (“BIS™) in 2004, 2000, and 1995* and the U.S. General Accounting Office
(*GAO”)).” by prestigious, non-partisan research institutions (the American Bar
Foundation "and the RAND Institute of Civil Justice)," by Judge Richard Posner and
Professor William Landes," and others.”® The infrequency of punitive awards is also a
principal finding of five individual state and county level studies.”

#BIS 2004, supra note 6; U.S. Dept. of Justice BJS Bulletin, Civil Justice Survey of State Courts, 1996: Tort
Trials and Verdicts in Large Counties (1996), p. | (August 2000) (about three percent of plaintitf winners in
tort trials were awarded punitive damages; median award was $38,000); BIS Special Report, Civil Justice
Survey of State Courts, 1992: Civil Jury Cases and Verdicts in Large Counties (1995), p.1 (about six percent
ol plaintilT winners received a punitive award; median award was $50,000).

* U.S. GAO, Product Liability Verdicts and Case Resolution in Tive States, GAQ/HRD-89-90 (Sept. 1989)
24, 29 (punitive damages awarded in 23 of 305 cases decided in five states).

19 Stephen Daniels & Joanne Martin, Civil Juries and the Politics of Reform 214 (1995) (“punitive damage
award activity suggests . .. the need for . . . skepticism with regard to claims about the increasing frequency
of such awards™).

! James S. Kakalik et al., Costs and Compensation Paid in Aviation Accident Titigation 27 (RAND 1988)
(“punitive damages were not paid on any of the 2,198 closed cases™); Erik Moller, Trends in Civil Jury
Verdicts Since 1985 33 (RAND 1996) (“punilive damages are awarded very rarely™); Mark Peterson, Syam
Sarma & Michacl Shanley, Punitive Damages: Empirical Findings 10 (RAND 1987) (fewer than scven
punitive damages awards per year in Cook County and fewer than six in San Francisco from 1960-1984).

2 William M. Landes & Richard A. Posner, The Economic Structure of Tort Law 304-07 (1987)
(“insignificance of punitive damages in our sample is evidence that they are not being routinely awarded”).

'3 Theodore Eisenberg et al., The Predictability of Punitive Damages, 26 J. Legal Stud. 623, 633-37 (1997)
(summarizing studies on the decision to award punitive damages); I'heodore Eisenberg et al., Juries, Judges,
and Punitive Damages: An Empirical Study, 87 Cornell L. Rev. 743, 745 (2002) [hereinafter “Eisenberg et
al., Juries & Judges™]; Thomas Koenig & Michael Rustad, The Quiet Revolution Revisited: An Empirical
Study of the Impact of State Tort Reform of Punitive Damages in Products Liability, 16 Justice System J. 21
(1993); Michael Rustad & Thomas Koenig, Reconceptualizing Punitive Damages in Medical Malpractice:
Targeting Amoral Corporations, Not “Moral Monsters,” 47 Rutgers L. Rev. 975, 981-92 (1995) [hereinafter
“Rustad & Koenig, Reconceptualizing™] (punitive damages rarely awarded in medical malpractice cases).

¥ For example, a recent Georgia study concludes, “punitive damages currently are not a significant factor in
personal injury litigation in Georgia.” Thomas A. Tlalon el al., Another Brick in the Wall: An Tmpirical T.ook
at Georgia Tort Litigation in the 1990s, 34 Ga. L. Rev. 1049, 1094 (2000). A Florida study finds the
frequency of punitive damages awards to be “strikingly low.” Neil Vidmar & Mary R. Rose, Punitive
Damages by Jurics in Florida: In Terrorem and in Reality, 38 Harv. J. Legis. 487, 487 (2001). Sce also
Stephen Daniels & Joanne Martin, Myth and Reality in Punitive Damages, 75 Minn. L. Rev. 1 (1990) (two
counties); Deborah Jones Merritt & Kathryn Ann Barry, Is the Tort System in Crisis? New Empirical
Evidence, 60 Ohio St. L.J. 315, 388 (1999) (no punitive awards in medical malpractice or products liability
casesinalwelve-year period in Tranklin County, Ohio); Neil Vidmar, Medical Malpractice and the American
Jury 254 (1995) (two punitive awards in 1,300 North Carolina medical malpractice cases).



21

These empirical studies of actual cases further show that juries award punitive
damages especially rarely in products liability and medical malpractice cases. In contrast,
juries award punitive damages more frequently in intentional tort cases. That is both
appropriate and expected because, as Professor Cass R. Sunstein (the lead author of the
recently published compilation of some of the key Exxon-funded research articles'®) and
numerous other scholars have noted, intentional torts merit greater punishment than
unintentional torts and thus “provide particularly appropriate cases for punitive damages
awards.”'® In summary, a broad social science consensus shows “a picture of reality quite
different than the one portrayed” in tort reform proponents discussions.'”

2. Punitive Damages Awards Strongly Correlate With Compensatory Awards

On the infrequent occasions when juries do award punitive damages, the
overwhelming evidence is that most such awards strongly correlate with compensatory
damages in the same case. BJS data, GAO data, RAND data, and other data all reveal this
correlation.

3. Independent Reviews of Punitive Awards Find Them to Have Been
Appropriately Awarded

Independent analysts who review individual cases of punitive damages rarely find
such damages to have been inappropriately awarded. Rustad and Koenig reviewed
hundreds of medical malpractice cases covering three decades and concluded that “punitive
damages were awarded in only the most egregious cases involving healthcare
practitioners.”'® These egregious cases not infrequently involve sexual contact between
medical providers and their patients, including “predatory sexual assaults and abuses of
transference techniques by medical personnel.” "’

Judge Posner and Professor Landes reached a similar conclusion after reviewing
actual products liability punitive awards. They found “evidence of gross negligence or

!> Cass R. Sunstein, Reid Haslie, John W. Payne, David A. Schkade & W. Kip Viscusi, Punitive Damages:
How Jurics Decide (2002).

16 Cass R. Sunstein el al., Assessing Punitive Damages (With Noles on Cognition and Valualionin Taw), 107
Yale L.J. 2071, 2084 (1998). See, e.g., Landes & Posner, supra note 12, at 209; A. Mitchell Polinsky &
Steven Shavell, Punitive Damages: An Ticonomic Analysis, 111 Harv. T.. Rev. 869, 909 n.120 (1998} .

¥ Daniels & Martin, supra note 10, at 238.

'* Rustad & Koenig, Reconceptualizing, supra note 13, at 1027.

¥ 1d. al 1034-35 (footnotes omitted).
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recklessness is plain” in eleven of thirteen cases surveyed™ and concluded that “the cases
as a whole are generally congruent with the formal legal standard for awarding punitive
damages.””" Eisenberg etal., reviewing the most “disproportionate” punitive awards in the
BJS data, found the awards to be warranted.” Thus, “extreme” awards should be studied
and not simply dismissed as pathological: “[flollow-up study of the most extreme punitive-
compensatory ratios suggests the distortion introduced by relying on extreme awards
without further inquiry.™ Merely relying on headline-grabbing awards, without follow-
up, to portray juries as erratic is not scientifically defensible.

I1. Questionable Estimates of the Cost of the Tort System

Congress and the media are regularly supplied with estimates of the cost of the tort
system. Two recent reports (the “Zort Cost Reports”) seem to have strong publicity
campaigns.”* But these reports provide no basis for sound congressional policymaking.
Since the Tort Cost Reports make no effort to quantify the benefits of the tort system, it is
impossible for rational policymakers to act on the basis of the reports’ analyses even if its
analysis of costs were correct. Even without considering the benefits of the tort system,
however, the reports’ analysis of the tort system’s costs is sufficiently questionable to
preclude reliance on them by Congress. The reports attribute a wide range of insurance
costs fully to the tort system, mischaracterize what should count as true economic costs,
and fail to account at all for the tort system’s benefits.

A. The Unstated Premise: Tort Reform Will Reduce Insurance Rates

Perhaps most importantly, one of the Tort Cost Reporis, that by Pendell and Hinton,
bases its estimates of the tort system’s costs in part on the cost of insurance premiums.”
Yet the report provides no insight into the relation between the insurance industry’s
investment cycle and insurance premium costs. It is well known that insurance premiums

% Landes & Posner, supra note 12, at 185,
1d.
** Tiisenberg et al., Juries & Judges, supra note 13, al 756.

3 1d. at 755-56 (footnote omitted). For example, one case involved sexual abuse of a child by a sports coach.
Similar cxamples were found by Vidmar & Rose, supra note 14, at 500-05.

** "Tillinghast-Towers Perrin, U.S. Tort Costs: 2003 Update; Judith W. Pendell & Paul I. Hinton, [iability
Costs for Small Business.

% pendell & Hinton, supra note 24, at 9.
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respond in part to the yield on insurance companies’ investments. In periods of declining
interest rates, premiums may increase to offset reduced investment yields. The key point
is that insurance premiums can increase for reasons other than increased loss claims. By
measuring tort costs through insurance premiums, Pendell and Hinton are assigning to the
tort system costs that need to be differently accounted for.

This is especially important because the Tort Cost Reports are interpreted by some
to mean that tort reform promises reduced insurance rates. As noted, insurance rates
fluctuate with investment yields. And, although some evidence links tort reform and
declining insurance rates,”® one also has reason to be skeptical.”’ For example, when
Florida's insurance industry was offered a legislative package in which tort reform would
be tied to forced reductions in insurance rates, it claimed that the tort reform law would
reduce general liability insurance premiums by only one percent.”® My study of tort reform
provisions with Professor James Henderson shows little linkage between fort reform laws
and declining awards.” And in the midst of yet another insurance crisis atmosphere, the
director of government affairs for the Risk and Insurance Management Society, which
generally supports tort reform, expressed concern about linking an insurance availability
crisis and tort reform legislation.™

B. Erroneously Attributing Insurance Payments to the Tort System

Pendell and Hinton attribute all insurance payments from a range of lines of
insurance to the tort system. This approach assumes that all payouts under the insurance
lines studied are attributable to the tort system. Under this view, no business or person
would purchase insurance absent the tort system. This is questionable. The single largest
component of tort system awards is automobile cases, which account for an astonishing 61

*¢ Blackmon & Zeckhauser, State Tort Reform Legislation: Assessing Our Control of Risks, in Tort Law and
the Public Interest: Competition, Innovation, and Consumer Welfare 272 (P, Schuck cd. 1991); Moore,
Premium Problem, Nat'l L. J., Feb. 14, 1987, at 366, 368 (significant tort reform reduced insurance rates).

" Kriz, Liability Lobbying, Nat'l J., Jan. 23, 1988, at 191, 192 (insurance officials say tort reform will not
lower insurance rates); Moore, supra note 26, at 368 (When reform statutes were enacted, states wanted to
know what rate reductions to expect. Insurers' answers were "at best incomprehensible and were never
accompanied by any data."). (Given the dominance of asbestos cases in products litigation, it would be helptul
Lo see insurance company losses, volume, premiums, and profits stated with and without their asbestos
experience.

2 Moore, supra note 26, at 368.

* T'heodore Hisenberg & James A. Henderson, Jr., Inside the Quiet Revolution in Products 1.iability, 39
UCLA L. Rev. 731-810 (1992) (figures 12, 13)

*0 Wasilewski, Tort Reform: Courting Public Opinion, 87 Best's Rev. Prop.-Casualty Ins. ed., Junc 1986,
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percent of the total compensation paid in all tort claims, with and without lawsuits.* States
require that drivers be insured. They do not require such insurance simply because a tort
system exists. They require it primarily so that losses will be compensated, whether or not
lawsuits are filed. [ndeed, in the automobile field, two-thirds of the compensation paid is
paid without the filing of a lawsuit.* To attribute this massive component of insurance
payments to the tort system is questionable. There will be automobile insurance, or some
similar mechanism with substantial costs, whether or not tort reform occurs.

Erroneously attributing the single largest component of insurance payouts to the tort
system undermines the Tort Cost Reports accounting in another important respect. The
reports attributes all insurance company overhead to the tort system. Yet the tort system
is obviously not responsible for much of that overhead. There would be insurance
companies without the tort system. This overhead charge to the tort system comprises
about one-fifth to one-quarter of the tort cost estimates. Somehow the tort system is to be
held responsible for the full compensation of insurance executives, many of whom would
have to be paid even if the tort system were radically changed.

C. Misunderstanding the Tort System’s Costs

The Tort Cost Reports cannot purport to be an accurate assessment of the tort
system’s costs because they treat all tort payments as costs to society. The substantial
portion of every payment that goes to compensate losses is not a cost to society. Itisa
transfer payment by or on behalf of a wrongdoer to the victim. If a criminal defendant
makes a restitution payment to a victim, no one would think of labeling that as a cost to
society. The payment simply makes whole the loss to the victim. If a tortfeasor pays a
wrongfully injured victim, that is not a cost to society. Nor is it viewed as a gain to the
victim. Simple personal injury recoveries are not even taxed. There has been no accretion
to wealth. Professor Marc Galanter has pointed out that “a significant portion of the wealth
that flows through the litigation system is delivered to creditors and wronged parties who
are entitled to compensation under the existing rules.”

Other studies suggest that liability insurance costs are modest. According to one
study, the cost of products liability insurance premiums in 1993 was 13.5 cents per $100
of retail sales, a nearly 50 percent reduction from 25.9 cents in 1987.* A 1995 study of
U.S. corporations found that total liability costs comprised 0.255% of total revenue or 25.5

! James 8. Kakalik & Nicholas M. ace, Costs and Compensation 1’aid in Tort Litigation 36 (RAND 1986).
21d.
¥ Marc Galanter, Real World Torts: An Antidote io Anecdote, 55 U. Md. 1.. Rev. 1093, 114142 (1996).

* I. Roberl Hunter, Product T.iability Tnsurance Tixperience 1984-1993: A Report of the Tnsurance Group ol
the Consumer Federation of America (1995) (Exhibit A, col. N).
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cents of every $100 dollars of revenue. The National Association of Insurance
Commissioners similarly found that liability costs constituted 0.16% of retail sales in
1995.%*

D. The Failure to Account for the Benefits of the Tort System

While clearly getting the costs of the system wrong, the Tort Cost Reports do not
even bother addressing the benefits of the tort system. While difficult to quantify, such
benefits undoubtedly exist and are widely recognized.

American products thrive in international markets in part because of their reputation
for quality and safety. That reputation is a consequence of many factors, including the
legal environment in which American companies operate. That environment includes the
deterrent effect of the American tort system. The system discourages negligent behavior
and filters out unsafe products. Conservative law-and-economics scholar and federal
appellate Judge Richard Posner has noted that although “there has been little systematic
study of the deterrent effects of tort law, . . . what empirical evidence there is indicates that
tort law likewise deters.”*

Automobile Safety. Automobile safety is especially important because of the
number of automobile accidents and the dominance of automobile cases in the tort system.
Consumers have clearly seen tort-related safety benefits in the automobile industry. The
tort system, coupled with consumer safety efforts and increased regulation, has led to the
withdrawal of unsafe cars, such as the Corvair, and to the development, and subsequent
improvement, of new safety devices.

In analyzing the impact of products liability on automobile safety, John D. Graham
of Harvard University found that, while liability was not the sole factor leading to safety
improvements in cars, it may act as a catalyst and quicken the process “and sometimes
result in more rapid safety improvements than would occur in the absence of liability.”"’
Graham notes, for instance, that “the installation of rear-seat shoulder belts and the
phaseout of belt tension relievers may have been hastened by liability considerations.”**
Liability risk may have been enough to spark safety improvements even when other
important factors, such as consumer demand, regulation, and professional responsibility,

* Daniel . Capra, “An Accident and a Dream™: Misinformation, Misstatement, and Misunderstandings About
the Civil Justice System 6 (Jan. 29, 1999) {(An independent study prepared [or the New York Stale Bar
Association).

% Landcs & Posncr, supra note 12, at10.

7 John 1. Graham, Product Liability and Motor Vehicle Salely, in Peter W. Huber & Robert K. Litan, eds.,
The Liability Maze: The Impact of Liability Law on Safety and Innovation 119, 181 (Brookings Inst. 1991).

*¥1d. at 181.



26

were not on their own sufficient.” Graham documents that liability considerations were
a sufficient condition or a contributing factor to at least fourteen important auto safety
improvements, including inadvertent vehicle movement, fuel tank design, occupant
restraints, and all-terrain vehicle restrictions.*

Graham also finds that liability concerns do not impose an undue financial burden
on manufacturers. The cost of liability was not all that important to industry: “The direct
financial costs of liability are usually a relatively minor factor, at least from the perspective
of large manufacturers.”*’ Manufacturers are much more fearful of the adverse publicity
that accompanies product liability suits, which may lessen consumer demand for unsafe
products.*

Other Industries. The chemical industry has made significant safety improvements
as a result of liability exposure.”® MIT scholars Nicholas A. Ashford and Robert F. Stone
found that the tort system has not only stimulated the development of safer products and
processes, but also credit it with spurring significant technological innovations that have
resulted in the reduction of chemical hazards.** Ashford and Stone conclude that the
reforms suggested by traditional tort reformers are misplaced. In the chemical industry,
recoveries should be made easier not more difficult.

[TThe recent demands for widespread tort reform, while directing attention
to dissatisfaction with the tort system, tend to miss their mark, since
significant under deterrence in the system already exists. Thus proposals
that damage awards be capped, that limitations be placed on pain and
suffering and punitive damages, and that stricter evidence be required for
recovery should be rejected. On the contrary, the revisions of the tort
system should include relaxing the evidentiary requirements for recovery,
shifting the basis of recovery to subclinical effects of chemicals, and
establishing clear causes of action where evidence of exposure exists in the
absence of manifest disease.**

¥ 1d.

“1d.

1d. at 182.
1d. at 181, 182.

# See Nicholas A. Ashford & Robert F. Stone, Liability, Innovation, and Safety in the Chemical Industry, in
ITuber & Litan, supra note 37, at 367.

*1d. at 368.

B 1d. at 419
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Another scholar, Rollin B. Johnson of Harvard University, argues that the current
liability system may provide incentives for safety and innovation, and that attempts to
change the system may do more harm than good:

It would be difficult to argue that the uncertainty and
unpredictability of the tort system does not affect business planning to some
degree. And some risk-averse companies may decide to abandon certain
lines of research and development because of concern over liability, leaving
those areas open to foreign competitors. But such actions arguably increase
the average safety of products, while preserving opportunities for American
competitors willing to assume the risk and creating incentives for producers
to innovate to make alternative and even safer products.

On the whole, it is difficult to evaluate the magnitude of the
disadvantages of the present system and even more difficult to weigh them
against the advantages of the deterrence they provide against the
introduction of truly hazardous products. Furthermore, the possibility of an
occasional “excessive” award may provide greater deterrent value at lower
net cost to society than universally applicable regulations do. . . . The
liability system might benefit from some fine-tuning to make the system
more responsive, less expensive, and more equitable. But such attempts
may actually make it less effective.*®

Johnson concludes, “The claim that the product liability system unduly compromises the
chemical industry is not well supported by the evidence.”*’

Experience in the pharmaceutical industry accords with these conclusions.®
Pharmaceutical company attorneys credit the product liability system with providing a
deterrent which has, in turn, led to safety improvements. One company attorney
interviewed regarded the liability crisis as largely a myth.

“For certain classes of drugs, liability concerns have probably led to safer

products, in conjunction with FDA requirements. . . . [ personally don't

think that the litigation threat is that serious except for DES-type products

where potentially significant risks are discovered well after the drug has

been introduced. T believe--though it’s heretical--that the liability crisis is

largely a myth when one looks at the available information such as the

actual number of cases.”™

4 Rollin B. Johnson, The Impact of Liability on Innovation in the Chemical Industry, in Hubcr & Litan supra
nole 37, at 450.

Y71d. at 452.
* Tudith P. Swazey, Prescription Drug Safety and Product Liability, in ITuber & Litan, supra note 37, at 291.

¥ 1d. at 297.
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Tellingly, this industry attorney concluded that tort reform proposals go way beyond what
may be needed to fix the system. “Other than DES-type cases. the tort system for drug
product liability ‘ain’t broke,” and the tort reform proposals go way beyond what is needed
to fix it.”* Another products liability attorney working for a pharmaceutical company
agreed, “Overall, | think liability has had a deterrent effect for industry with respect to drug
safety; safety has been improved as a result of causes of action under negligence.”!

Risk Managers Agree That Tort Law Deters. Risk managers should have a useful
perspective on whether or not tort law deters. They are responsible for reducing liability
exposure for companies, associations, governments, and other organizations. In an effort
to determine whether tort law deters, the late Professor Gary Schwartz of UCLA Law
School interviewed risk managers for several public agencies in California, including
managers from a city, the state motor vehicle department, and the UCLA Medical Center.
He asked them about the impact of liability on their safety efforts, or whether the impetus
to improve safety was simply a desire to do the right thing. He found that “[a]ll of them
emphasized that their efforts were due to the combination of both. A risk manager starts
with the idea that accident avoidance is a good for its own sake. But the prospect of tort
liability provides an important reinforcement as well as an essential way to sell the risk
manager’s proposals to others in the organization.””* In fact, this need to sell to others in
an organization itself can be a function of the search for cost savings. As one Los Angeles
city manager explained to Schwartz, “officials are not much affected by abstract appeals
to safety. Indeed, funding will generally be denied ‘unless we can tie it in to cost savings
for the City.””> Schwartz found that one risk manager started his job with considerable
skepticism over whether the tort system effectively deterred, but his job experiences led
him to believe that “tort liability exerts a significant influence.”**

Similar results were obtained in a survey of risk managers for major corporations
by the business-oriented Conference Board, which “found not only significant safety
improvements on account of products liability, but also that the negative effects of products
liability were not substantial.”® The survey noted that, of 232 major corporations,
concerns about products liability encouraged approximately twenty-two percent to improve
manufacturing procedures, thirty-two percent to improve the safety design of products, and

O1d.
*Id.

* Gary Schwartz, Reality in the Economic Analysis of Tort Law: Docs Tort Law Really Deter?, 42 UCLA
T..Rev. 377, 415-416 (1994).

* Id. at 416 0. 196.
$1d. at 416.

5 1d. at 409.
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thirty-seven percent to improve labeling.”* The appearance of the first survey, which
countered tort reformers’ arguments that the liability system was ruining American
businesses, prompted a second survey of 2,000 corporate CEOs, a third of whom, despite
decrying the anticipated effects of the tort system and having a self-interest in promoting
tort reform, admitted that they had improved the safety of products and nearly one-half of
whom improved their product wamnings.”’

Schwartz himself attempted a cost-benefit analysis of tort liability, focusing on the
medical malpractice system. By comparing the cost of medical malpractice insurance and
the estimated cost of practice changes due to liability, with the Harvard study estimate that
the malpractice system reduces medical injuries by eleven percent and the number of
medically negligent injuries by twenty-nine percent, Schwartz concluded,

Given the $130 billion total for actual medical injuries in 1984, the

malpractice system can be understood as having reduced the cost of injuries

by $19.5 billion. Since this estimated safety benefit is considerably higher

that the $15 billion estimated costs of the medical malpractice regime, that

regime seems to have been cost justified.*

The empirical evidence thus demonstrates substantial benefits that outweigh the
costs that may legitimately be charged to the tort system. A sober, business-oriented
magazine published abroad voices envy of the American system. The Economist has
observed:

So much fury is leveled at litigation in America that the merits of its civil

justice system are often forgotten. Unlike in Britain, almost anyone can

uphold his rights in the courts. That means redress for consumers against

unscrupulous firms and protection for voters against unaccountable public
officials. Neither should be sacrificed lightly.*

E. The Tort Cost Reports Fail to Reconcile Their Inflated Estimates of the Tort
System’s Costs with More Sober Estimates

It takes no economic training to recognize that the Tort Cost Reports failure to
account for the benefits of the tort system is questionable. But even on the incredible
assumption that one can focus only on costs, the Tort Cost Reports fail to test the figures
most essential to their analysis, their estimates of the cost of the tort system. [n particular,

*¢1d. at 408-09.
7 1d. at 409.
*1d. at 440.

% I'he Way Those Crazy Americans Do It, The Economist, Jan. 14, 1995, at 29 (British ¢d.).
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they fail to explain why their figures differ so drastically from figures used by more neutral
observers.

Reconciling the Tort Cost Reports’ figures with one notable study of the tort system
is especially important. In 1986 the RAND’s Institute for Civil Justice published a more
refined estimate of national tort system costs. Unlike the Tort Cost Reports, the RAND
researchers actually studied tort litigation payments. And they used two complementary
methods to estimate tort litigation payments. One method rested on insurance industry
data; the other on individual lawsuit survey data.”” The researchers, Kakalik and Pace,
noted that the two different methods of estimation of litigation payments yielded similar
results.  Excluding automobile torts, nationwide in 1985, they estimated the total
compensation paid in all tort claims with and without lawsuits to be $17.4 billion in 1984
dollars.”” The RAND researchers estimated national expenditures for tort litigation in 1985
to be $29 to $36 billion.”* One of the Tort Cost Reports estimates of tort expenditures for
1985 is $83.7 billion,” approximately three times the methodologically more precise
RAND estimate.

Why the vastly different estimates? The Tort Cost Reports took into account no
actual aspects of tort litigation; they look only to external measures of costs, such as
insurance payments. The basic flaws in this methodology are described above. In contrast,
the RAND study actually studied the tort system.

Furthermore, the RAND study reveals what the Tort Cost Reports mask—ofthe total
expenditures in the tort system, a large fraction constitute reimbursement for losses, not
true economic costs. Well over half the amounts transferred, 56 percent, constitute
payments to injured victims.** The true costs of the tort system, are a small fraction of the
Tort Cost Reports estimates and likely are outweighed by the benefits the Torr Cost
Reports ignore.

II1. Uncertain Effect of Reallocating Attorney Fees; Loser Pay Rules
To the extent, H.R. 4430 builds on the theme of a losing party having to pay

attorney fees, Congress should know about how such rules have fared in the past in the
United States.

© T1d. at 35.

¢! Kakalik & Pace, supra note 31, at 36 (Table 3.5).

2 Kakalik & Pace, supra note 31.

¢ Tillinghast-Towers Petrin, supra note 24, at Appendix 1a, p. 1.

& Kakalik & Pace, supra note 31, at 70.
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A. U.S. Experience with Fee-Shifting

Florida. In an earlier period of purported tort crisis, the Florida legislature was
persuaded to adopt (but later repeal) fee-shifting in medical malpractice cases. Economists
Edward Snyder and James Hughes studied cases disposed of before, during, and after
applying fee-shifting to Florida medical malpractice cases in the 1970s and 1980s.° The
studies covered about ten years of medical malpractice cases and include over 25,000
cases. The samples included substantial numbers of cases (about 50%) subject to the fee-
shifting rule and substantial number of cases not subject to the fee-shifting rule. The
authors found several interesting effects, including that the average settlement was higher
and the average defense cost was higher under the fee-shifting rule.** But perhaps of
greater immediate interest is the fate of the legislative experiment with fee-shifting. It was
“the Florida Medical Association, which had backed the adoption of the English [fee-
shifting] Rule, that ultimately sought its repeal, partly because of early cases awarding the
full contingency fee percentage to the plaintiftf as the fee shift, and partly because the
defendants came to realize the difficulty in collecting the shifted fee when the plaintift had
no resources from which to pay it.”*

Alaska. With certain exceptions and limitations, Alaska's Civil Rule 82 entitles a
prevailing party to partial compensation for attorney's fees from the loser. Tn 1994, the
Alaska Judicial Council studied the effect of Rule 82. The study yielded no firm
conclusions about the effect of fee-shifting on filings. The rate of tort filings in Alaska did
not seem materially different from those in states without fee-shifting.” In Alaska’s largest
population center, Anchorage, the Judicial Council found a higher rate of tort cases going
to trial, but it is not clear that this increase was attributable to fee-shifting.”™

* Edward A. Snyder & James W. ITughes, The English Rule for Allocating Legal Costs: Evidence Confronts
I'heory, 6J.L. Econ. & Org. 345 (1990) [hereinafter Snyder & Hughes, The English Rule]; James W. Hughes
& Edward A. Snyder, Litigation and Settlement Under the English and American Rules: Theory and
Lvidence, 38 J.L. & Ceon. 225 (1993) [hereinafter Hughes & Snyder, Litigation and Settlement].

¢ ITughes & Snyder, Litigation and Settlement, supra note 65, at 243-44.

&7 Kritzer, supra note 4, at 1950, discussing Snyder & ITughes, The English Rule, supra note 65, at 356.

% Alaska Civ. R. 82 (2002).

¢ Susanne Di Pietro et al., Alaska Judicial Council, Alaska's English Rule Attorney's Fee Shifting in Civil
Cases (1995) [hereinafter Alaska's English Rule]; Susanne Di Pietro, The English Rule at Work in Alaska,

8() Judicature 88 (1996).

“ Alaska's inglish Rule, supra note 69, at 138 (finding that the rule “seldom plays a significant role in civil
litigation™).
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The Alaska experience revealed some surprises. As summarized by Professor
Herbert Kritzer:

One surprising finding was that fee awards were made in only about
one-halfof the state cases surveyed and one-quarter of the federal diversity

cases where they were authorized by Rule 82. A partial explanation for this
infrequency might have been the existence of post-judgment settlements in

which the prevailing party agreed to forego a fee award in return for the

losing party's agreement not to file an appeal. A second surprise was that

only a small portion of fee awards came in tort cases.”

The Alaska study also explored the effect of Rule 82 on filing rates, settlements,
and litigation by interviewing attorneys and judges, which provided information on the
perceptions of these actors. The interviews yielded some surprising results. For example,
as summarized by Kritzer, “only thirty-five percent of the attorneys could recall even a
single instance in which Rule 82 played a significant role in a prospective client's decision
not to file a suit or assert a claim.”” This effect may be consistent with Florida’s aborted
experiment with fee-shifting. Many individuals are not sufficiently wealthy to make them
worth pursuing for fees after a loss. And a court is unlikely to make a substantial fee-
shifting award against individuals of modest means. So the downside when such a person
brings an unsuccessful lawsuit may not be materially affected by the risk of having to pay
attorney fees. If the “average™ plaintiff is not amenable to a fee-shifting award, and the
average defendant is, the effect of fee-shifting is likely to be to increase costs to the very
defendants sought to be assisted by the fee-shifting rule. Rather than having the plaintiff’s
attorney’s fee come out of the plaintiff’s recovery, the fee is an added cost for the
defendant. This effectis consistent with one Alaska defense attorney’s comment, "It's just
an extra ten percent added to the amount my client will pay in the end."™

Each interviewed Alaska attorney was asked whether Rule 82 affected their
settlement strategy in two recent cases. Only about one-third reported an effect on
settlement strategy. Rule 82 increased the value of plaintiff’s claim when only damages
was at issue and liability was clear. To the defendants, the Rule sometimes increased
plaintiff’s claim beyond the face amount of the insurance policy. A plaintiff’s attorney
recalled several instances in which clients with strong claims settled for less than the value

! Kritzer, supra note 4, at 1951 (footnotes omitted).
21d. at 1952,

?* Alaska's English Rule, supra note 69, at 110-11.
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of their claims due to Rule 82 concerns.” Defense lawyers believed that the threat of a
Rule 82 induced plaintiffs with weak cases to accept early settlement offers.”

The key to Rule 82's effect thus seem to be plaintiff assets and perceived strength
of claims. Attorneys believed that Rule 82 enhanced their positions when their clients had
strong cases; but the dominance of low-asset plaintiffs may have produced a net diminution
in defendants’ positions.

Federal Civil Rights Cases. ~ Oneempirical study assessed modern experience with
Congress changing statutory incentives in an important, widely used, civil rights law.” In
1976 Congress enacted the Civil Rights Attorneys Fees Award Act.”’ It provided for
attorney fees for the prevailing party in cases brought under section 1983, section 1981 and
other non-Title VII federal civil rights statutes. Experience with the effect of the statute
suggests congressional humility in forecasting the effect of tinkering with attorney fees. At
the time of the 1976 Act’s adoption, some feared that it would lead to a flood of new civil
rights claims. Indeed, some observers, including Supreme Court justices, pronounced that
the fee-shifting statute led to many new claims.

Yet the available evidence does not support the theory that enactment of the fee-
shifting statute opened the floodgates. As Figure 1 shows, after enactment of the fee-
shifting statute the rate of growth in nonprisoner civil rights cases looks little different from
the rate of growth in all other federal civil cases. Inmost years civil rights filings increased
ataslower rate than other filings. In total, from 1975 to 1984, other filings increased 125%
and civil rights filings covered by the fee-shifting statute increased only 94%, a relative
decline of 31%. The feared flood of litigation never occurred. Changes in section 1983
doctrine and constitutional law during the relevant period led us to conclude that the
decline probably is not attributable to a legal climate that became substantially less
hospitable to civil rights claims during the period studied.”

“1d.at 111,
S1d. at 112-13.

* Theodore Eiscnberg & Stewart Schwab, Explaining Constitutional Tort Litigation: The Influcnce of the
Attorney Fees Statute and the Government as Delendant, 73 Cornell T.. Rev. 719 (1988). The discussion of
civil rights cascs is bascd on my prior congressional testimony, “Civil Rights Act of 1990: Hearings on HR.
4000 Before a Joint ITouse Comm. on Education and Labor and the Judiciary,” 101st Cong. 2d Sess. (March
13, 1990).

742 US.C. § 1988.

" Theodore Tisenberg & Stewart Schwab, The Reality ol Constilutional Tort Titigation, 72 Cornell T.. Rev.
641 (1987).
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B. Rule 68-Like Proposals

Under the existing version of Rule 68, parties can put the opposing party at risk for
certain costs by making a formal settlement offer. As I understand proposed H.R. 4430,
attorneys’ fees would effectively be added to these costs. Preliminarily, such a fee-shifting
rule might be expected to generate effects similar to loser-pays type fee-shifting discussed
above. Judgment-proof plaintiffs cannot be expected to pay fees, and judges are unlikely
to order them to do so. Business plaintiffs and defendants, on the other hand, as experience
with attorney fee-shifting in Florida and Alaska suggests, may well be ordered to pay fees
when their opponents prevail. The net effect may be precisely the kind of
counterrevolution observed in the Florida medical malpractice experiment.

Although quite tentative, experimental evidence confirms this as a likely effect.
Professor Kritzer reports that two studies have examined the potential impact of attorney
fee-shifting in the context of settlement offers under Rule 68.7 Both studies include an

* Kritzer, supra note 4, at 1958, The studies are summarized in Thomas D. Rowe, Jr. & David A. Anderson,
Tmpirical Research on the Success ol Settlement Devices, in Dispute Resolution: Bridging the Seltlement
Gap (David A. Anderson cd., 1996). The studies are: Thomas D, Rowe, Jr. & Neil Vidmar, Empirical
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attorney fee-shifting rule into offers of settlement such as Rule 68. Both studies suggest
that such a rule increased the maximum amount that defendants are willing to pay and
decreased the minimum amount that plaintiffs were willing to accept. In the real world,
with fewer than plaintiffs than defendants fearful of attorney fee awards, one might expect
the defendant increases to hold firm, while the plaintiff decreases might be more likely not
to be realized.

IV. The Effect of Fee-Shifting Under Rule 11

The 1983 version of the Federal Rules of Civil Procedure included a fee-shifting
element. Rule 11 provided that lawyers who filed cases or motions that were too weak
could be sanctioned by the court.* The sanction was commonly calculated to include fees
incurred by the opposing party to respond to the weak case or motion. The sanction
amount was payable to the aggrieved party. A congress considering fee-shifting and Rule
11 should be aware of how the 1983 rule functioned. The 1983 version of Rule 11 was
“very controversial™' and was modified in 1993 to eliminate the fee-shifting component.

Given the tort reform focus of these hearings, perhaps most important is the actual
operation of the pre-1993 Rule 11. A principal concern about the Rule was its
disproportionate effect on civil rights cases. Table 2 is based on a leading study of Rule
11 by Professor Marshall et al.** The table shows the four types of cases that account for
the largest number of civil cases filed in federal court (excluding prisoner petitions and
government collection cases). [t shows that they also account for the largest share of Rule
11 activity. The researchers found that the most interesting findings related “to the
frequency of civil rights cases as compared to other types of cases. Although civil rights
cases made up 11.4% of federal cases filed, our survey shows that 22.7% of the cases in
which sanctions had been imposed were civil rights cases.”®

Research on Offers of Settlement: A Preliminary Report, Law & Contemp. Probs., Autumn 1988, at 13 and
David A. Anderson & Thomas D. Rowe, Jr., Timpirical Tlvidence on Settlement Devices: Does Rule 68
Encourage Scttlement?, 71 Chi.-Kent L. Rev. 519, 520 (1995).

¥ Fed. R, Civ. P. 11 (1983) (tepealed 1993).

*! Krilzer, supra nole 4, al 1954, Kritzer reports the [ollowing illustrations of this controversy: T.awrence M.
Grosberg, Iusion and Reality in Regulating Lawycer Performance: Rethinking Rule 11, 32 Vill. L. Rev. 575
(1987); Victor I1. Kramer, Viewing Rule 11 as a Tool to Improve Professional Responsibility, 75 Minn. L.
Rev. 793 (1991); Judith A. McMorrow, Rule 11 and Federalizing Lawyer Ethics, 1991 BYU L. Rev. 959
(1991); Georgene M. Vairo, Rule 11: A Critical Analysis, [ 18 F.R.D. 189 (1989).

52 Lawrence C. Marshall et al., The Use and Impact of Rule 11, 86 Nw. U. L. Rev. 943 (1992).

3 1d. at 965-66.
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Table 2*
Rule 11 Activity by Subject Area of Case
Contracts Other Civil Personal N
Commercial Rights Injury
Rule 11 sanction imposed 15.9% 18.7% 22.7% 15.1% 251
Cases filed 23.0% 9.8% 11.4% 19.2%

Notes. 'The arcas of law included in the table are those with the greatest Rule 11 activity. Subject
areas are not necessarily exclusive (i.e. a small number of cases are counted in more than one area of law);
the base of the percentages in each row is the ' for that row.

“Other Commercial” combines 'commercial litigation,' antitrust, 'corporations law,' banking law,
insurance coverage, lender liability, securilies, dealership and [ranchise, copyright, patents, and other
intellectual property, and trademarks.

The number of cases [iled is computed from data supplied by the Tederal Judicial Center based on
data submitted to the Administrative Office (AO) of the United States Courts; in the AO data, only onc arca
is designated for each case. In computing percentages, prisoner petitions and government collection cases are
excluded.

Of more immediate interest is the disproportionately low rate of sanctions in
personal injury cases. Table 2's second row shows that personal injury cases constitute
19.2% of cases filed but its first row show that they account for only 15.1% of Rule 11
sanctions. Thus, personal injury cases were found to be the subject of abuse at a rate less
than that present in other civil litigation. A Congress considering reinstating the fee-
shifting aspect of Rule 11 in the name of tort reform should understand what it will be
doing. It will be discouraging the civil rights cases disproportionately affected by old Rule
11 in the name of addressing purported “abuse” in an area of law, personal injury tort,
found to have less abuse than other areas of law.

V. More Certain Abuses that Congress Should Address

“Tort reform” is somewhat synonymous with rule changes that favor defendants.
Yet an important source of abuse for both plaintifts and defendants’ clients is abuse of the
right to remove a case from state to federal court. Such removal in diversity cases is proper
when the case could have been brought in federal court. But defendants’ lawyers
increasingly remove cases with no credible claim to federal jurisdiction. Both anecdotal
evidence and systematic evidence strongly suggest that defendants are increasingly abusing
the removal process. Wrongful removal increases costs to plaintiffs and defendants, and

5 Table 2 is based on id. T'able 9, at 965.
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delays proceedings while simultaneously increasing fees to defendants’ counsel for acts
that generate deadweight economic losses to the system.

A. Documented Litigation Abuse: Instances of Abusive Defendant Removals
1. Smith v. Life Insurance Company of Georgia

At the anecdotal level are some genuine horror stories. Consider the case of John
Smith et al. v. Life Insurance Company of Georgia, et al., No. 4:04CV97, N.D. Miss.
Defendant Life Insurance Company of Georgia has wrongfully removed this case to federal
court four times. The most recent removal was during the middle of trial in a Mississippi
state court.

On March 5, 2002, John Smith, Dorothy Harris, and Dorothy Williams filed suit
against Life Insurance Company of Georgia (“Life of Georgia™), and its agents Willie
Thomas Taylor, Jr., Billy Franklin Taylor, and Weldon Poole in the Circuit Court of
Sunflower County, Mississippi. Plaintiffs asserted claims for relief under Mississippi law
based on illegal conduct by Life of Georgia and its agents in the sale of insurance policies.
All of the plaintiffs in the case and the agent defendants were citizens of Mississippi,
thereby defeating federal diversity jurisdiction. See 28 U.S.C. § 1332.

Despite the absence of federal diversity jurisdiction, Life of Georgia, by August 11,
2003, had wrongfully removed the case three times on what the district judge found to be
essentially the same grounds. The Court specifically found that “Defendants are filing
notice of removal for a third time upon essentially the same grounds that this Court . . .
previously rejected.” Order for Summary Remand, No. 4:03CV330, N.D. Miss., Aug. 11,
2003. (Emphasis added).

Not content with three wrongful removals, in February, 2004, Life of Georgia
engaged in further maneuvers to delay the case. It moved to sever the claims of plaintiffs
Harris and Williams from those of plaintiff Smith based on alleged improper joinder under
Rule 20. Mysteriously, instead of waiting for the Mississippi state trial judge to rule on its
severance request, Life of Georgia sought an interlocutory appeal to the Supreme Court of
Mississippi as to severance of the claims. On April 1, 2004, the Supreme Court of
Mississippi granted Life of Georgia’s request for an interlocutory appeal and stayed all
proceedings in the Circuit Court of Sunflower County with respect to the claims of
plaintiffs Harris and Williams. However, plaintiffs Harris and Williams were not
immediately severed from the state court case. The Mississippi Supreme Court specifically
held that the claims of plaintiff Smith were not stayed and should proceed to trial.

Consistent with the order of the Supreme Court of Mississippi, on April 2, 2004,
more than two years after the the case’s 2002 filing, trial began in the Circuit Court of
Sunflower County on Plaintiff Smith’s claims against Life of Georgia. On April 5, 2004,
while the parties were selecting a jury in Mississippi state court, Life of Georgia filed a
notice of removal in the United States District Court for the Northern District of
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Mississippi, asserting federal jurisdiction based upon diversity of citizenship. This was the

fourth time Life of Georgia had removed the case; in fact, after Life of Georgia’s third
attempt to remove the case, District Judge Pepper of the Northern District of Mississippi
ordered Life of Georgia not to attempt further removals of the case.

Although the claims of plaintiffs Harris and Williams were not severed from those
of plaintiff Smith, Life of Georgia’s notice of removal identified the case as being solely
between plaintiff Smith and Life of Georgia, and omitted any mention of the non-diverse
agents. On April 6, 2004, counsel for plaintiffs requested an emergency remand.
Obviously fed up with Life of Georgia’s tactics, the same day, the federal district court
issued a sua sponte remand order. Order, No. 4:04CV97, N.D. Miss., April 6, 2004.
Meanwhile, the trial judge in the Circuit Court of Sunflower County agreed to hold the
venire pool in the hope that the state court trial could be salvaged.

The following day, April 7, 2004, counsel for Life of Georgia filed an “emergency”
petition for mandamus with the U.S. Court of Appeals for the Fifth Circuit. The Fifth
Circuit granted Life of Georgia’s petition for mandamus, holding that the district court did
not have authority to issue a sua sponte remand order. The district court subsequently
entertained full briefing and oral argument on the issue. Two days after briefing and oral
argument, the district court issued an order remanding the case, noting that it had been
“taken aback” at Life of Georgia’s aggressive removal tactics. Memorandum Opinion, No.
4:04CV97,N.D. Miss., May 28, 2004

Despite the district court’s consistent rulings and the efforts of the state court judge
to salvage the trial, Life of Georgia succeeded in derailing the state court trial of the
plaintiffs. Because of Life of Georgia’s dilatory tactics, the state court judge was forced
to release the jury venire and plaintiffs are now forced to try to obtain another trial date on
the state court’s crowded docket. A case filed in 2002 was delayed for well over two years
by what the federal district court regarded as abuse of the removal removal process. Well
over two years after filing, and after a state court trial had been commenced, the proceeding
was delayed for a fourth time.

No sane civil justice system can tolerate four wrongful removals in the same case
without some system for presumptively sanctioning such behavior.

2. Willis v. Life Insurance Company of Georgia

In Lucy Evon Willis et al. v. Life Insurance Company of Georgia, No. 4:02CV65,
2002 WL 32397242 (N.D.Miss. Apr. 24, 2002), the federal district court remanded a case
that had been wrongfully removed twice. The second removal was not based on any
document filed in the removed case but on an exaggerated reading of a letter relating to
another case. The most plausible interpretation of the defendant’s behavior was that
removal was being used as a delaying tactic that pushed the limits of good faith behavior.
Indeed, the district court found that the letter relied on for the second removal “contains
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nothing substantially different than the information contained in the complaint.” /d. at *5.
3. The Defendant that Never Was: ICAROM plc

Another defendant has repeatedly “creatively” used the removal process by
removing cases in which it was not even named as a defendant (perhaps to secure
advantage for fellow insurers who were actual defendants) in state court. In Richard P.
Teyoub, Attorney General ex rel., State of Louisiana v. The American Tobacco Company,
etal., No. 97-1174, W.D. La., the district court found that an entity not even named as a
defendant, ICAROM plec, (formerly Insurance Company of lreland) had injected into
proceedings and was not authorized to remove the action. Since parties rarely voluntarily
appear in court to be sued as defendants, the behavior was highly suspicious. Defendant
status in the state court action sought to be removed is a fundamental prerequisite to a
party’s authority to remove. No disagreement exists in the cases on this issue. E.g.,
Chicago, R.I. & P.R. Co. v. Stude, 346 U.S. 574, 578 (1954); Ballard’s Serv. Center, Inc.
v. Transue, 865 F.2d 447 (1st Cir. 1989) (§ 1446 authorizes removal only by defendants).

Any doubts about whether ICAROM’s behavior in removing the action was an
innocent mistake or a conscious effort to secure procedural advantage fades in light of its
prior behavior. In Aluminum Company of America v. Admiral Insurance Company, No.
93-32C (W.D. Wash. 1993) (Rec. Excerpt No. 8 in leyoub, supra), ICAROM’s attempt to
remove a case to which it was not a party formed the basis for remand to state court. The
court concluded that “ICAROM lacked standing to file the notice of removal.” Id. at *1.

ICAROM injected itself into proceedings solely for the purpose of securing
removal. This was unlikely to have been an innocent mistake. As an insurance company
that frequently litigates in the United States, [CAROM cannot credibly deny knowledge
of who may remove cases. It further strains credulity to argue that a sophisticated
insurance company that participates in the London insurance market is unaware of the
importance of precisely naming parties.

B. Systematic Evidence of Increasing Removal Abuse

Multiple wrongful removals in the same case, sometimes simply to delay trial, and
removals by entities not even parties to cases appear to be just the tip of the iceberg of
growing removal abuse. Preliminary results from research for an article by my colleague
Trevor Morrison and me, to appear in the Journal of Empirical Legal Studies, suggest that
the problem is more widespread and of increasing concern.

Defendants seem to be increasingly removing cases to federal court for the purpose
of delay and to increase expense to plaintiffs. The evidence is that federal courts are
increasingly having to remand removed actions to state court. The net result is a
deadweight loss to the system—jockeying over where the case should be, and abusing
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Figure 2. Proportion of Federal District Court Cases Originating as Removals from
State Court, by Source of Federal Jurisdiction

mechanisms to choose forum, increases costs without furthering the progress of the
litigation.

Summarizing the evidence of increasing removal abuse requires fitting together a
few facts. First, tort filings are not up in state courts. The National Center for State Courts,
the best source for information about state court filings, has found that, across 17 states
from 1993 to 2002 tort filings have decreased 5%.** Across 35 states, tort filings decreased
4%.* Despite the shrinking pool of state-court filings, diversity-based tort removals from
state to federal court have not noticeably declined. In 1993, 8,128 diversity tort cases
terminated in federal court that had originated as removals in state court. In 2000, the last

5 National Center for State Courts, Examining the Work of State Courts, 2003.

#1d.
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full year for which numbers are readily publicly available, the number had held fairly
steady at 8,030, a decline of about one percent. So a shrinking pool of state court tort cases
has not resulted in a similarly shrinking pool of removed diversity csaes. Defendants are
removing about the same number of cases despite shrinking state court tort dockets. As
Figure 2 shows, the proportion of the federal docket originating via removal cases in
increasing. In diversity cases, case origination in federal court as the result of a removal
account for about 30% of the federal docket.

More importantly, the non-shrinking number of removals is accompanied by an
increase in federal court remand orders. That is, remand rates are increasing over time.
Figure 3 shows the increasing remand rate over time. In recent years, more than 20% of
diversity tort cases removed to federal court have been remanded to state court. Such
wrongful removal increases the costs to both sides, delays resolution of the matter for both
sides, and is a deadweight loss to the system. As the anecdotal evidence suggests, some
of these removals are repetitive and not well-founded. In one district where we have
checked every removal by inspecting the docket sheets, when plaintiffs seek remand, the
court finds the removal to have been erroneous in about 8§0% of the cases.
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The systematic and growing abuse of removal suggests an important area of
litigation reform for this Committee to consider. This abuse is far better documented that
unsupported assertions of claims of systematic litigation abuse.
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Mr. SMITH. Thank you, Mr. Eisenberg.
Mr. Schwartz.

TESTIMONY OF VICTOR E. SCHWARTZ, GENERAL COUNSEL,
AMERICAN TORT REFORM ASSOCIATION

Mr. SCHWARTZ. Good morning, Mr. Chairman, Mr. Conyers. I al-
ways enjoy coming before this Committee. I remember dialogues
with Mr. Scott, Mr. Watt, Mr. Keller. I'm glad that you’re address-
ing frivolous lawsuits.

Frivolous lawsuits are kind of a death by a thousand cuts. Law-
yers like myself have large clients, but we also have small ones.
And I remember, about 14 years ago, being called by a little pub
in Atlantic City by Cathy Burke, and she was getting lawsuits, and
she claimed they were absolutely baseless. These were so-called
Dram Shop acts where somebody claimed that they were served
while they were intoxicated. They went out and had an accident,
and then they sued her.

I looked at these cases that she had, and I found that many of
them were baseless. In one, a person had not even been in her bar.
The police report showed that. And we were able, under rule 11,
to have a sanction put against the lawyer who brought the claim.
But under the weaker rule 11—that happened later—that would
not have happened.

Frivolous claims today have a way of really hurting small busi-
nesses, and this is why: Some plaintiffs’ lawyers—and it is really
just some, just like some bad doctors, some bad engineers—under-
stand how to work this system. So they will make an offer that is
just under the defense costs. And then the insurer is put in a pre-
dicament. If he does not settle the case and it goes to court and
something goes wrong, that insurer can be subject to a bad faith
claim. If they settle the case, then the costs of insurance—and it
will, I mean, insurance pays out over time—will go up for that
small businesses. And there is nothing really left to defend it.

Rule 11 was weakened, and it was weakened in a very severe
way. And when it was weakened, as my testimony will show, there
were studies that said it worked very well. And in the beginning,
when rule 11 first came in, there were some problems, but they
were corrected. And rule 11 only applies when a lawsuit is com-
pletely baseless or when a suit is based not on existing law or any
reasonable extension of that law.

So if somebody is moving in a new area of law and it is a reason-
able extension, the sanctions of rule 11 do not apply at all. There
are correctives purported to change when judges make the correc-
tions, but corrections don’t work. The Supreme Court itself and
Justice Rehnquist has said, when we are dealing with these rules,
we don’t really have time to look at them. And these changes are
not really approved by the Supreme Court, particularly this one.
And then Congress has 7 months to try to correct what the Com-
mittee on Rules does.

And Members here, think of how many bills that you've worked
on that were enacted into law in this body in 7 months that didn’t
deal with a national crisis. So there really is no corrective.

We’ve had now 11 years to look at the changes, and they aren’t
very good. And what Mr. Smith’s bill does is deal with these
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changes in a very good way. First, the changes were to weaken the
judges’ power to impose sanctions. This restores it. Second, the
change in the rule allowed a plaintiff's lawyer to play “heads, I win;
tails, you lose.” They could withdraw the frivolous claim within 21
days and pay absolutely no penalty. And this has been a dev-
astating thing because there’s no cost to bring a frivolous claim.
This is a rule that needs to be addressed. It doesn’t deprive anyone
of their rights.

There is a second part to your bill, sir, that is very important
and that deals with what I call litigation tourists. Litigation tour-
ists visit certain areas of our country that we do call judicial hell
holes. And unlike some of the things that the professor referred
to—and I ask that this be entered in the record, Mr. Chairman.

Mr. SmiTH. That will be made a part of the record.

[The information referred to follows in the Appendix]

Mr. SCHWARTZ. It is entertaining reading, but it’s also disturbing
reading.

These are areas that are magnets for plaintiffs, and the plaintiffs
are litigation tourists because they have absolutely nothing to do
with where they are visiting. They go to Madison County. They
don’t pay taxes there. They don’t live there. They weren’t hurt
there. They have nothing to do with the place. The only reason
they’re there is because it’s perceived that the court will give them
a very favorable ruling.

What the second part of your bill does wisely is, a person can sue
where they were hurt, where they lived, the defendant’s principal
place of business. That’s fair. There’s no reason to shop around and
go anywhere else.

You were kind to give my introduction. One thing was it men-
tioned is that, for 14 years, I have done plaintiffs work. And there
was a plaintiffs lawyer who is a very well-known plaintiffs lawyer,
and I will just close with this, who said the following—one of the
best plaintiffs lawyers of the United States of America, he is not
practicing any more—he said that “frivolous lawsuits waste peo-
ple’s time and hurt real victims.” That’s why he has proposed that
lawyers who bring frivolous lawsuits should face tough mandatory
sanctions, and that’s exactly what your bill does. And the plaintiffs
lawyer who said that is named John Edwards. I believe he is now
a senator from North Carolina.

Thank you very much for your attention.

[The prepared statement of Mr. Schwartz follows:]

PREPARED STATEMENT OF VICTOR E. SCHWARTZ

Mr. Chairman, thank you for inviting me today to share my views regarding
“Safeguarding Americans from a Legal Culture of Fear: Approaches to Limiting
Lawsuit Abuse.” There is a dire need for legislation to address this very problem,
a}I11d H.Rl. 4571, the Lawsuit Abuse Reduction Act of 2004, is a positive step toward
that goal.

By way of background, I have been an active participant in the development of
personal injury or tort law since I served as law clerk to a federal judge in 1965.
I was a professor of law and dean at the University of Cincinnati College of Law.
I practiced law on behalf of injured persons for fourteen years. I also served at the
U.S. Department of Commerce under both Presidents Ford and Carter, and chaired
the Federal Inter-Agency Task Force on Insurance and Accident Compensation. For
the past 25 years, I have been a defense lawyer. I have co-authored the most widely
used tort)s casebook in the United States, Prosser, Wade & Schwartz’s Torts (10th
ed., 2002).
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I have had a deep interest in improving our civil justice system and currently
serve as General Counsel to the American Tort Reform Association, on whose behalf
I am testifying today. I wish to make clear that the views I am expressing today
are my own.

THE PROBLEM OF FRIVOLOUS LAWSUITS

The expression, “Death by a Thousand Cuts,” fits the problem of frivolous law-
suits. Most frivolous lawsuits are not high-ticket items, but relatively modest. They
are brought against small businesses including mom and pop stores, restaurants,
schools, dry cleaners and hotels. Let’s take an example that occurred to one of my
clients over a decade ago. The client, who runs a successful Irish pub, called me be-
cause a barrage of frivolous claims threatened her business. For example, an indi-
vidual who alleged that he had been served alcoholic beverages when he was al-
ready inebriated brought a claim against the pub. The individual drove while intoxi-
cated, and was involved in an automobile accident. He sued the pub. Police records
showed, however, that he had visited numerous bars. Omitted from the list was my
client’s place of business.

Working with the pub’s own lawyer, we were able to get the claim dismissed and
have the plaintiff's lawyer pay the legal costs generated by the frivolous claim
brought by his client. Those costs were several thousand dollars. Unfortunately, that
would not be likely to occur today because, as I will show, the rules against frivolous
lawsuits have been materially weakened.

This is what occurs today when a small business is hit with a frivolous claim. The
defendant contacts a lawyer, usually one supplied by his insurer. The defendant’s
lawyer would call the plaintiffs lawyer, and suggest that there is proof that the
plaintiff was never at the client’s establishment. The plaintiff's lawyer could re-
spond, “Well, I know there is a dispute about this, and I have asked for $50,000,
but I think we can settle this for about $10,000.” The plaintiff's lawyer realizes that
the cost to the insurer of defending the case will be more than $10,000.

The defendant’s insurer is then placed in a dilemma—if it fights the case and a
judge allows the case to go to a jury, and the jury renders a verdict above policy
limits, the insurer could be subject to a claim by its insured for wrongful failure to
settle. On the other hand, if the insurer settles such a case, over time such action
will cause the defendant’s insurance costs to increase exponentially. Because there
is currently no swift and sound sanction against frivolous claims, the “death by a
thousand cuts” will continue. It can destroy a small business.

The scenario just outlined makes clear why the alleged “screening effect” of the
contingency fee does not work. In debates, some plaintiffs’ lawyers often say that
the contingency fee screens out frivolous claims. As plaintiffs’ lawyers have said,
“Why would a personal injury lawyer bring a claim on a contingency fee, when he
knows it is baseless; he will not recover any money.” In the real world, this is not
true. It costs little more than a $100 filing fee and often takes little more time than
generating a form complaint to begin a lawsuit. Additional defendants, who may
have nothing to do with the case, can be named at no charge, as in the case of my
client. It costs much more for a small business to defend against it. The system is
rigged to allow, in effect, legal extortion.

THE WEAKENING OF RULE 11:
UNSOUND POLICY FALLING BETWEEN THE CRACKS OF CORRECTION

Slightly more than ten years ago, the Federal Rules Advisory Committee, an ex-
tension of the federal judiciary which has the primary responsibility to formulate
the Federal Rules of Civil Procedure, announced an amended and weakened Rule
11. The Advisory Committee recommended weakening the rule despite the result of
a survey it conducted of federal court judges, those who deal with the problem of
lawsuit abuse on a day-to-day basis. That survey found that 95% of judges believed
that the now abandoned version of Rule 11 had not impeded development of the
law.1 Eighty percent found that the prior rule had an overall positive effect and
should not be changed.?2 Three-quarters of those judges surveyed felt that the former
Rule 11’s benefits in deterring frivolous lawsuits and compensating those victimized
by such claims justified the use of judicial time.3 The Advisory Committee itself rec-
ognized that while there was some legitimate criticism of Rule 11’s application, such

1Federal Judicial Center, Final Report on Rule 11 to the Advisory Committee on Civil Rules
of the Judicial Conference of the United States, May 1991.
28See id.

3See id.
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criticism was “frequently exaggerated or premised on faulty assumptions.”4 The Ad-
visory Committee has made many sound decisions, but it did not do so when it re-
vised Rule 11 in 1993.

There are in place so-called “systems for correction of mistakes,” made by the Fed-
eral Rules Advisory Committee. The first is that the Advisory Committee decisions
about rule changes are reviewed by the Supreme Court of the United States. That
occurred after Rule 11 was weakened. But when the weakened Rule 11 was trans-
mitted by the Supreme Court to Congress for its consideration, Chief Justice Wil-
liam Rehnquist included a telling disclaimer: “While the Court is satisfied that the
required procedures have been observed, this transmittal does not necessarily indi-
cate that the Court itself would have proposed these amendments in the form sub-
mitted.”5 Justice White warned that the Court’s role in reviewing proposed rules
is extremely “limited” and that the Court routinely approved the Judicial Con-
ference’s recommendations “without change and without careful study, as long as
there is no suggestion that the committee system has not operated with integrity.” 6
Justices Scalia and Thomas went even further, and criticized the proposed amend-
ment to Rule 11 as “render[ing] the Rule toothless by allowing judges to dispense
with sanction, by disfavoring compensation for litigation expenses, and by a pro-
viding a 21-day ‘safe harbor’ [entitling] the party accused of a frivolous filing . . .
to escape with no sanction at all.”7 The bottom line is that the Supreme Court cor-
rective against unsound rule changes did not work in this instance.

THE FEDERAL RULES ENABLING ACT:
THE PLACE FOR FINAL CORRECTION MAY NOT WORK

The Federal Rules Enabling Act of 1938 created a system where Congress dele-
gated its power to the Federal Rules Advisory Committee to formulate Federal
Rules of Civil Procedure. Congress has maintained the ultimate authority to change
proposals from the Federal Rules Advisory Committee. In the mid-1970s, it did so
with respect to the Federal Rules of Evidence. But with the system established in
1938, Congress only has seven months to make a “correction.”® Apart from matters
of urgent national concern, it is rare in 2004 that a bill can be passed by the Con-
gress within seven months. Often, significant legislation that impacts the courts re-
quires debate that can span one or more Congresses in order to reach consensus.
Despite the introduction of legislation in both the House and Senate to delay the
effective date of the proposed changes to Rule 11, time ran out before Congress
could act and the revisions went into effect on December 1, 1993.°2

Shortly after the revised Rule 11 took effect, Congress attempted to repeal the
Federal Rules Advisory Committee’s action to weaken Rule 11.10 By that time, some
practitioners had already referred to the new Rule 11 as a “toothless tiger.” 11 The
repeal passed the House.12 Those opposing the bill, however, felt that there had not
yet been adequate time to determine the effectiveness of the amended rule in prac-
tice.13

It is now more than a decade since the Federal Rules Advisory Committee acted
to weaken Rule 11, and the problem of frivolous claims has only increased. We know
the consequences that flow from the weakening of the Rule. They are adverse to our
society.

Since Rule 11 has been weakened, frivolous claims have led to higher health costs,
job losses, and an almost total failure of attorney accountability. As officers of the
court, personal injury lawyers should be accountable to basic, fair standards: they
should be sanctioned if they abuse the legal system with frivolous claims.

4 Amendments to Federal Rules of Civil Procedure and Forms, 146 F.R.D. 401, 523 (1993).

51d. at 401 (1993) (transmittal letter).

6Id. at 505 (Statement of White, J.).

71d. at 507-08 (Scalia, joined by Thomas, J.J., dissenting).

8See 28 U.S.C. §2074(a) (providing that the Supreme Court transmits to Congress proposed
rules by May 1, and that such rules take effect no earlier than December 1 of that year unless
otherwise provided by law).

9See H.R. 2979 and S. 1382, 103rd Cong., 1st Sess. (1993).

10 Attorney Accountability Act of 1995, H.R. 988, §4, 104th Cong, 1st Sess. (1995).

11See, e.g., Cynthia A. Leiferman, The 1993 Rule 11 Amendments: The Transformation of the
Venomous Viper into the Toothless Tiger, 29 TORT & INS. L. J. (Spring 1994) (concluding that
“[ol]n balance, the changes made appear likely to undermine seriously the deterrent effect of the
rule”).

12Role No. 207, 104th Cong., 1st Sess. (Mar. 7, 1997) (passed by a recorded vote of 232-193).
The Senate did not act on H.R. 988.

13 See H. REP. NO. 104-62, at 33 (dissenting views).
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SANCTIONS AGAINST FRIVOLOUS CLAIMS WILL NOT IMPEDE JUSTICE

Some consumer groups have argued that placing sanctions against frivolous
claims will somehow impede justice and hurt the ordinary consumer. This is simply
not true. If we look to the words of Rule 11 of the Federal Rules of Civil Procedure
and congruent state rules, frivolous claims include those “presented for improper
purpose” or to “harass or cause unnecessary delay or needless increase in the cost
of litigation.” 14 They also include claims that are not “warranted by existing law” 15
or those with an absence of factual or evidentiary basis.1® But they do not include
claims based on “nonfrivolous argument[s] for the extension, modification, or rever-
sal of existing law or the establishment of new law.” 17 This last point is important,
because certain groups have argued, incorrectly, that sanctions against frivolous
claims will stifle the growth of law. The very words of Rule 11 allow for growth,
but not for frivolous extensions of the law.

WHAT REPRESENTATIVE SMITH’S BILL DOES, AND WHY IT IS SOUND

Chairman Sensenbrenner, Representative Lamar Smith of Texas has introduced
a vitally needed bill that restores Rule 11 to its strength and purpose prior to the
1993 changes. That bill, the Lawsuit Abuse Reduction Act of 2004, H.R. 4571, re-
verses the 1993 amendments that made sanctions discretionary rather than manda-
tory. Unfortunately, the 1993 amendments allowed judges to ignore or forget sanc-
tions. For that reason, irresponsible personal injury lawyers could game the legal
system: They knew that it would be unlikely that they would have to pay for bring-
ing frivolous claims.

The 1993 amendments also allowed unscrupulous plaintiffs’ attorneys to play the
game, “heads I win and tails you lose.” They could bring a frivolous claim and hope
that they could succeed in getting an unjust settlement just as I outlined above. But
if a Rule 11 motion was brought against the personal injury lawyer, they had 21
days to withdraw their lawsuit without the imposition of any sanction. When the
1993 amendments weakening Rule 11 were admittedly rubber stamped, as I have
indicated, Justice Scalia dissented from the process, noting that,

In my view, those who file frivolous suits and pleadings, should have no ‘safe
harbor.” The Rules should be solicitous of the abused (the courts and the oppos-
ing party), and not of the abuser. Under the revised Rule [11], parties will be
able to file thoughtless, reckless, and harassing pleadings, secure in the knowl-
edge that they have nothing to lose: If objection is raised, they can retreat with-
out penalty.18

Finally, Representative Smith’s proposed legislation wisely reverses the 1993
amendments to Rule 11 that prohibited money sanctions for discovery abuses. Per-
haps more than any other abuse that has become worse in the last decade has been
the rampaging, harassing abuse of discovery. A small or even a large business could
be devastated by such activity. They are often asked to produce materials that have
nothing to do with the merits of the case. It is another weapon to force an unfair
settlement. An example is going on now in Madison County, Illinois. There, a plain-
tiff's lawyer in an asbestos case is trying to “discover” the names of civil justice or-
ganizations to which the defendants are affiliated, and how much money is given
to those organizations. This information has absolutely nothing to do with the case
before the Madison County court. We desperately need the legal power to stop such
discovery abuses.

14Fed. R. Civ. Proc. 11(b)(1).

151d. 11(b)(2).

161d. 11(b)(4).

17]d. 11(b)(2). Some have argued that the manner in which judges implemented the pre-1993
version of Rule 11 disproportionately impacted civil rights plaintiffs. Even if this was initially
the case, by 1988, a survey conducted by the Federal Judicial Center as well as other scholar-
ship demonstrated that courts were construing Rule 11 more favorably to most litigants and
practitioners, especially civil rights plaintiffs. See Carl Tobias, Reconsidering Rule 11, 46 U.
MIAMI L. REV. 855, 860-61, 864-65 (1992) (citing Thomas Willging, Deputy Research Director
of the Federal Judicial Center, Statement at Advisory Committee Meeting, Washington, D.C.
(May 23, 1991); Elizabeth Wiggins et al., Rule 11: Final Report to Advisory Committee on Civil
Rules of the Judicial Conference of the United States, § 1D, at 1 (Federal Judicial Ctr. 1991)).
This led even some critics with “the general impression that Rule 11’s implementation was not
as problematic as many civil rights plaintiffs and attorneys had contended.” Tobias, supra, at
864-65

18]d. at 508.
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THE DOMINO EFFECT OF THE MODIFICATIONS IN RULE 11

If the 1993 weakening of Rule 11 only affected the federal courts, that would be
bad enough. In that regard, it has had a domino effect on state procedures because
many states routinely accept modifications to the Federal Rules of Civil Procedure
and implement them into their state’s law.19 There is some general wisdom to such
provision, so that state procedural rules will not vary between state and federal
courts. In this instance, that general wisdom resulted in state courts being unwit-
tingly led into the same problem that face federal courts—they lacked adequate
force to stop frivolous claims.

Hopefully, if Representative Smith’s legislation were enacted into law, it might
trigger reversals of the 1993 amendments in some states. But a number of states
may not be covered by that process. For that reason, Representative Smith’s bill cov-
ers state court decisions that involve interstate commerce. That will assure that
those state courts use their power to impose sanctions against frivolous claims. This
aspect of Representative Smith’s bill is needed because if only federal courts receive
the power to block frivolous claims, much of the lawsuit abuse problem would con-
tinue unabated.

FRIVOLOUS CLAIMS SANCTIONS AND LOSER PAYS DISTINGUISHED

Some have advocated that judges in the United States adopt a “loser pays” sys-
tem. Under the “loser pays” system, the party who loses must pay the other party’s
attorney’s fees. There is a great deal of controversy about such a process. Some be-
lieve that it could chill bringing legitimate lawsuits because plaintiffs would fear
having to pay very large defense costs. Regardless of the merits of the “loser pays”
argument, it is important to note that Rule 11 comes into play long before a jury
is ever impaneled. The decision about whether a claim is frivolous is in the hands
of a judge. As I indicated by quoting the Rule, it only applies when the claim has
no basis in existing law or any reasonable extension of that law.

Mr. Chairman, in sum, for the United States economy, the wellbeing of our legal
system and the preservation of small business, the strength of Rule 11 needs to be
reinforced now.

STOPPING LITIGATION TOURISTS FROM VISITING JUDICIAL HELLHOLES

Apart from dealing with frivolous claims, Representative Smith’s bill addresses a
major problem in our current national judicial system: forum shopping. Forum shop-
ping occurs when what I call “litigation tourists” are guided by their attorneys into
bringing claims in what the American Tort Reform Association (‘“ATRA”) has called
“judicial hellholes™.”

As indicated in ATRA’s Judicial Hellholes Report, which I ask to be made part
of the record, there are certain jurisdictions in the United States where law is not
applied even-handedly to all litigants. The words carefully chiseled on the top of the
Supreme Court, “Equal Justice Under Law,” are ignored in practice. As ATRA’s “Ju-
dicial Hellholes™” (Report documents, a few courts in the United States consist-
ently show “a systematic bias against defendants, particularly those located out of
the state.”20 Objective observers are remarkably candid about the nature of these
“Judicial Hellholes™.” For example, some are located in West Virginia. Former
West Virginia Court Justice and currently plaintiff’s lawyer Richard Nealey said
that when he sat on the Court,

19For example, when Minnesota revised its own Rule 11 to conform to the 1993 amendment
of the federal rule, the state advisory committee commented:

While Rule 11 has worked fairly well in its current form . . . , the federal rules have been
amended and create both procedural and substantive differences between state and federal
court practices. . . . On balance, the Committee believes that the amendment of the Rule
to conform to its federal counterpart makes the most sense, given this Committee’s long-
standing preference for minimizing the differences between state and federal practice unless
compelling local interests or long-entrenched reliance on the state procedure makes chang-
ing a rule inappropriate.
Minn. R. Civ. Proc. 11, Advisory Comm. Comments—2000 Amendments; see also N.D. R. Civ.
Proc. 1 (“Scope of Rules”), Explanatory Note (“As will become readily apparent from a reading
of these rules, they are the Federal Rules of Civil Procedure adapted, insofar as practicable, to
state practice.”) and Rule 11, Explanatory Note (“Rule 11 was revised, effective March 1, 1996,
in response to the 1993 revision of Rule 11.”); Tenn. R. Civ. Proc. 11, Advisory Comm’n Com-
ment 1995 (noting that Tennessee amended its Rule 11 to track the 1993 federal revision, de-
spite the fact that the state had seen not seen widespread abuse of the previous rule).
20 American Tort Reform Association, “Bringing Justice to Judicial Hellholes 2003” at ix,
available at <http://www.atra.org/reports/hellholes/report.pdf>.
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As long as I am allowed to redistribute wealth from out-of-state companies to
injured state plaintiffs, I shall continue to do so. Not only is my sleep enhanced
when I give someone else’s money away, but so is my job security, because the
in-state plaintiffs, their families and their friends will re-elect me . . . It should
be obvious that the in-state local plaintiff, his witnesses and his friends, can all
vote for the judge, while the out-of-state defendants cannot be relied upon
[even] to send a campaign donation.2!

My friend and very prominent Mississippi plaintiff’s lawyer, Dickie Scruggs, did
not disagree with ATRA’s designation that some places are judicial hellholes. He
disagreed with what they should be called.

As he stated,

What I call the “magic jurisdiction,” . . . [is] where the judiciary is elected with
verdict money. The trial lawyers have established relationships with the judges
that are elected; they're State Court judges; they’re popullists]. They’ve got
large populations of voters who are in on the deal, they’re getting their [piece]
in many cases. And so, it’s a political force in their jurisdiction, and it’s almost
impossible to get a fair trial if you're a defendant in some of these places. The
plaintiff lawyer walks in there and writes the number on the blackboard, and
the first juror meets the last one coming out the door with that amount of
money. . . . These cases are not won in the courtroom. They’re won on the back
roads long before the case goes to trial. Any lawyer fresh out of law school can
yva;lzk in there and win the case, so it doesn’t matter what the evidence or law
is.

While comedians may make fun of what goes on in these hellholes, they thwart
the fundamentals of basic justice and fairness. As the ATRA Report documents, the
hellholes have become a powerful magnet for out-of-state plaintiffs that have abso-
lutely nothing to do with a local judicial hellhole jurisdiction. The plaintiff was not
injured in the jurisdiction, he never lived in the jurisdiction and he does not work
in the jurisdiction. He has absolutely nothing to do with the place. With the guid-
ance of his plaintiff’s attorney, he is a pure “litigation tourist.” The litigation tourist
is only there to sue.

Litigation tourists do not help the states that they visit. They pay no taxes, only
burdening the courts of that state that are paid for by local taxpayers. They delay
justice to those who live there.

Fortunately, some states that have been a haven for judicial hellholes, such as
Mississippi, have recently enacted local legislation to block litigation tourists. If we
were to wait for state-by-state action on this issue, however, it could be decades be-
fore—if ever—the situation is properly corrected. Frequently, the plaintiffs’ lawyers
who bring these out-of-state cases have local and very strong political power to
t{llwart even the most basic of reforms that would stop the very worst type of forum
shopping.

What Mr. Smith’s bill provides is what is needed: a national solution to end un-
justifiable forum shopping to “judicial hellholes™”. It does so with equity and jus-
tice. It allows a plaintiff to file a case where he resides at the time of filing, or
where he resided at the time of the alleged injury, or the place where circumstances
giving rise to the injury occurred and also in the defendant’s principal place of busi-
ness.

For the welfare of our economy and basic fairness in our legal system, your bill
to prevent reckless forum shopping should be enacted now.

I thank you very much for the opportunity to testify today.

Mr. SmiTH. Thank you, Mr. Schwartz. You actually used a quote
that I was planning to use later so thank you for bringing that out.

Mr. Howard, let me direct my first question to you. You men-
tioned, both in your written and oral testimony, the role of judges
when it comes to determining the outcome of frivolous lawsuits.
You said that judges are required to make decisions of what’s frivo-
lous, and they should not hesitate to impose penalties when the
case is frivolous. How much of a problem do we have with attor-

21Richard Nealey, The Product Liability Mess: How Business Can Be Rescued From the Poli-
tics of State Courts, 462 (1998).

22 Asbestos for Lunch, Panel Discussion at the Prudential Securities Financial Research and
Regulatory Conference, (May 9, 2002), in Industry Commentary (Prudential Securities, Inc.,
N.Y., New York) June 11, 2002, at 5.



50

neys who try to game the system? How much of a problem do we
have with judges who fail to recognize or act on frivolous lawsuits?

Mr. HOWARD. Well, there are many responsible attorneys, a great
majority, I believe, and there are some who game the system in
ways that I believe are unethical. I think there are few trial judges
in this country who believe it is their job to do what Justice
Holmes and Justice Cardoza and the great liberal Justice Roger
Taney admonished them to do which is to act as gatekeepers
issuing rulings to give life to the common law principles.

If the fly ball gets lost in the sun, it is not sufficient to simply
read the instruction on assumptions of risk and give it to the jury.
Because what happens in most cases is there never is a verdict.
The person settles rather than face the 1 percent chance of the mil-
lion dollar verdict, in that case for $25,000.

I believe that judge in that case and in all cases has the duty
to say, to ask the question, “will my allowing this case to go for-
ward affect the freedom of other people who want to coach Little
League in this country,” and to render a ruling that says I hold,
under the undisputed facts here, that, under the doctrine of as-
sumption of risk, this either was or was not an assumption of risk.
And judges are simply not doing that in this country today.

Mr. SmiTH. Thank you, Mr. Howard.

Ms. Harned, you mention in your testimony that in a poll of
small business owners, that the cost and availability of liability in-
surance has gone from 13 in 2000 to number two today. You didn’t
explain why you think that is. Why is that such a growing concern
among small business owners? And what has happened to cause
that concern to increase?

Ms. HARNED. I think it is twofold. I think that, as Mr. Howard
so ably discussed this morning, the fear that is out there really is
driving everyday decision-making. And also, for the small business
owner, settlements are a big issue, and if they have not had to set-
tle a case, they know somebody that has. In addition, they have
seen their insurance, their liability insurance rates go up.

In a poll that was conducted recently, we found that about half
of the small business owners surveyed were either “very concerned”
or “somewhat concerned” about the possibility of being sued. This
is something that they really do think about every day.

Chairman SMITH. Thank you, Ms. Harned.

Mr. Schwartz, in some ways, we already know how the Lawsuit
Abuse Reduction Act would work because that is the way things
were largely prior to 1993 when rule 11 was changed. Another rea-
son we know how well it would work, according to a survey done
back then, 95 percent of the judges believed that the now-aban-
doned version of rule 11 had not impeded development of the law,
but, most importantly, 80 percent found that the prior rule had an
overall positive effect and should not be changed.

Given the good experience we had with rule 11 before it was
changed, given that I would like to see it returned to the point
where we have a rule 11 as it existed prior to 1993, why was rule
11 ever changed? And was there a good reason it was ever
changed? And was there really a focus on and the implications con-
sidered before it was changed?
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Mr. ScHWARTZ. Well, I think it was a problem of people dealing
with yesterday’s newspaper. There had been a problem when rule
11 was first changed until the bugs got out of it and people knew
how to use it. And it was, in some instances, used in civil rights
cases where it should not have been used. I know that your bill
does not affect civil rights cases. But by the time the Committee
acted in 1993, the rule was working well. It was not impeding in
any way development of existing law. But people were dealing with
the problem from the mid-80’s that had been corrected by the
judges themselves, and the judges knew that. And that is why, in
that survey, you had this overwhelming response to the judges say-
ing that it worked well.

Now it does not work well because, if somebody files a frivolous
lawsuit—just think about this: They file a frivolous lawsuit. They
know it is frivolous. They hope that it will get a settlement. A mo-
tion is made against them, and they have 21 days just to say, “Oh,
I'm sorry.” Meanwhile, you have been subject to $5,000, $6,000 in
legal bills, and so it doesn’t work very well at all.

Mr. SMITH. Thank you, Mr. Schwartz.

The gentleman from Michigan, Mr. Conyers, is recognized for his
questions.

Mr. CONYERS. Thank you, Mr. Chairman.

I appreciate the testimony of all of the witnesses.

Ms. Harned, everyone on this Committee is very concerned about
the health of small businesses. I mean, they are the economic back-
bone of this Country. So we are very interested in what they say
and what is happening to them and how we can make their eco-
nomic plight stronger.

Now, have you ever received a copy of H.R. 4571, the bill that
is before us today?

Ms. HARNED. I am somewhat familiar with it, yes.

Mr. CONYERS. But you never got a copy of it?

Ms. HARNED. I have received a draft version.

Mr. CONYERS. A draft version. Did you know it was introduced
exactly 1 week ago?

Ms. HARNED. Yes, I believe so.

Mr‘i CONYERS. Could I ask Attorney Howard, have you seen H.R.
45717

Mr. HOWARD. Yes, sir.

Mr. CONYERS. Did you read it?

Mr. HOWARD. I did. I couldn’t recite it.

Mr. CoNYERS. Well, most of us cannot either, so don’t feel badly
about that.

Now, we are honored to have Attorney Schwartz, professor, writ-
er of law, and I think you're counsel or one of the leaders in the
American Tort Reform Association.

Mr. SCHWARTZ. Yes, sir, I'm general counsel, and I'm testifying
on their behalf today.

Mr. CONYERS. And we have 50 representative members of ATRA,
the American Tort Reform Association founded in 1986, and I
would like to put the names of these multinational corporations
and national corporations into the record.

Chairman SMITH. Without objection, they will be made a part of
the record.
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[The information referred to was not received by the Committee
at time of press]

Mr. CoNYERS. Now, Attorney Schwartz, the tobacco industry isn’t
mentioned in this list of the 50 representative ATRA membership.
Is that because they are not a member?

Mr. ScHWARTZ. Well, those are founding members, sir.

Mr. CONYERS. Yes.

Mr. ScHWARTZ. Well, they may not have been a founding mem-
ber, and I think they probably are members, and I don’t have that
information—I can supply it—as to who, which companies are
members.

Mr. CoNYERS. Well, the ATRA, the sheet that came from your or-
ganization, said the following are 50 representatives of ATRA’s
membership. They did not say founding.

Mr. ScHwWARTZ. Okay.

Mr. CONYERS. Why was tobacco left off?

Mr. SCHWARTZ. I do not know, sir.

Mr. CoNYERS. You don’t know.

Now, we are dealing with these lawsuits that Mr. Howard start-
ed off with. For so many, the fear of litigation—let me ask you this
question, Mr. Howard, who files more lawsuits, businesses against
individuals and consumers or consumers against businesses in
America?

Mr. HOWARD. I believe there is far more business litigation than
there is tort litigation.

Mr. CoNYERS. Thank you very much.

And do you ever find or any of your reading or organizations find
any necessity to criticize excessive business litigation, or do you
find that there is excessive business litigation?

Mr. HOwARD. The legal system can be abused by businesses as
well as individuals.

Mr. CONYERS. But that is not what I asked you, is it? I asked
if you find a need to criticize excessive business litigation, because
you are here criticizing excessive consumer citizen litigation.

Mr. HowARD. Well, actually, I am here talking about the effect
on the culture, and our focus in our coalition has been health care
and schools, which has not been—which were not areas where the
businesses are typically involved.

Mr. CONYERS. So, in other words, corporations are free to sue
everybody’s pants off with the biggest lawyers, but the thing that
bothers you in the culture is all the little people threatening law-
suits?

Mr. HOWARD. I would not agree with that characterization.

Mr. CoNYERS. Would you correct my characterization?

Mr. HOWARD. Yes, we believe that the legal system should be
based on rulings that all can read and see about what’s right and
reasonable and what is not. We think that, in an open-season type
litigation philosophy, anyone, whether it is an individual seeking to
gain an advantage, perhaps someone injured when the doctor didn’t
make a mistake, as well as by a company, which either may be
suing or trying to avoid liability when it did something terrible by
dragging out litigation for 5 years. So, for example, in our coalition,
we have been advocating the idea of specialized medical health
courts with neutral experts which, among other things, with a lib-
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eralized standard of recovery that would allow patients who are in-
jured by mistakes to recover more quickly and with lower attorneys
fees. That is one of our principal focuses.

So again, I would not agree with the characterization that we are
just trying to eliminate or stop litigation. We are trying to separate
the wheat from the chaff.

Mr. SMITH. Mr. Coble is recognized for his questions.

Mr. CoBLE. Mr. Chairman, I have had to alternate my time be-
tween Transportation and Judiciary, so I may have to go back to
transportation. As a result, I missed most of the testimony, but I
appreciate you all being here.

I will just make a brief statement, Mr. Chairman. I will not use
my 5 minutes.

It appears to me that aggrieved parties who have been injured,
who have incurred damages to which they did not contribute,
should be made whole. On the other hand, parties who initiate law-
suits who have not been injured, who have not suffered damages
and whose lawsuits involve only nuisance value, I think those mat-
ters should be examined very carefully. And I believe, Mr. Chair-
man, that is the purpose of, the purport of your bill. I don’t mean
to be speaking for you, but that nonetheless is my comment.

Since I missed most of the testimony, I will not put questions,
but I will stay as long as I can.

Thank you, Mr. Chairman.

Mr. SMITH. Thank you Mr. Coble.

The gentleman from Virginia, Mr. Scott, recognized for his ques-
tions.

Mr. Scort. Thank you, Mr. Chairman.

Mr. Eisenberg, you indicated some data relating premiums, mal-
practice premiums, to the awards actually given. Where can we
find out whether or not the amount of awards, increase in awards,
was the reason the premiums went up substantially over the last
couple of years?

Mr. EISENBERG. I think that is one of the very important ques-
tions about the tort system, and I believe you could find it out from
the insurance companies; that is, get their libraries of revenue,
what comes in from premiums, what comes in from investment in-
come and try and relate the two.

Mr. ScoTT. Do you have that information?

Mr. EISENBERG. I tried to do that in the 1990’s and could not get
beyond—the public data about insurance companies’ losses and rev-
enues is opaque. And in an article I wrote about product liability
in the early 1990’s, I tried very hard to get behind it, and I
couldn’t.

What I do know is, when the insurance industry has been offered
tort reform in exchange for guaranteed reductions in premiums,
they rejected the deal.

Mr. Scort. Mr. Howard, you mentioned teachers hugging stu-
dents. If you have a sex-abusing teacher, is litigation appropriate?

Mr. HOWARD. Of course, and firing the teacher and criminal
sanctions.

Mr. ScoTT. And civil cases?

Mr. HOWARD. And a civil case as well. I believe, in conduct like
that, it depends on the nature of the harm, that the principal, the
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traditional method of accountability was through the State and its
criminal process in putting people in jail because it is sometimes
hard to measure damages.

Mr. ScOTT. In terms of a civil suit, how would you know it is friv-
olous until you have heard the evidence?

Mr. HOWARD. You would not.

Mr. Scotrt. If the teacher is believed and the child is not be-
lieved, does that convert it into a frivolous case?

Mr. HowaRrD. If it turns out that a case has been brought which
did not have a foundation in fact, but you could not determine that
until after all of the evidence and such, I believe that is an ex-
tremely important case for sanctions, not because the claim was
frivolous, but because it was unfounded. It had no basis in fact. But
you couldn’t have made that determination at the outset.

Mr. Scortt. If the teacher lied, and the jury believed the teacher’s
1ies,?that would convert what was a bona fide case into a frivolous
case?

Mr. HOwWARD. Well, you changed the facts on me here. We have
a court system that—where there will be, in a case like that, a
finding of facts. And if the facts found, which is the best the justice
system can be, if the facts found are, there was never a basis for
the claim, that it was made up, then I believe that is an appro-
priate case for sanctions. If the facts found are, maybe, there was
smoke, but there was no fire, then perhaps it is not a case for sanc-
tions.

Mr. ScotT. No, there is just a conflict in testimony. The child
says, “I was sexually abused.” The teacher says, “It didn’t happen,”
and they found for the teacher.

Mr. HOWARD. Then it is probably not a case for sanctions. There
are cases of sexual abuse where it is clear at the end of case that
there was never any foundation for the claim, and if it were clear
that there was never any foundation, not just a credibility dif-
ference, then if it is clear, I think it would be appropriate for sanc-
tions. If it is not clear, it is not appropriate in my view.

Mr. ScorTt. Mr. Schwartz, does this rule apply to frivolous de-
fenses?

Mr. SCHWARTZ. Yes, it does, sir.

Mr. ScorT. And how do you—if a case is brought up, inconsistent
with established law, does that make the case frivolous? Like when
Brown v. Board of Education was brought, everybody knew what
the law of the land was. Was that a frivolous case?

Mr. ScHWARTZ. No, it wasn’t because as

Mr. ScotT. If it had been thrown out, as it was in lower court,
would it have been frivolous?

Mr. SCHWARTZ. No, it wouldn’t. And that is why the rule is very,
very carefully worded about allowing claims that are based on
some reasonable extension of existing law. I have read the briefs
in Brown v. Board. Those briefs are very powerful briefs. That case
took a long, long time to develop. We are not talking about that.

Mr. ScoTT. I am running out of time, and I just want to get just
one other question in. What about defending the partial birth abor-
tion ban without a health exception?

Mr. SCHWARTZ. I think that is a matter of controversy, and it is
not frivolous. The words of rule 11, I hope they are in the record,
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so we know what we are talking about. We are talking about cases
that are being presented for improper purposes, such as to harass
or to cause unnecessary delay. The claims, defenses and other legal
contentions are not warranted by existing law or by a nonfrivolous
argument for extension, modification of the law, or the factual con-
tentions have no evidentiary support. This is a very narrow area,
sir.

Mr. SMITH. The gentleman’s time has expired.

Mr. ScorT. My time has expired, but that would apply to trying
to defend the partial birth abortion law when it doesn’t have a
health exception.

Mr. SMITH. Mr. Schwartz, would you want to respond to that
very briefly?

Mr. ScHWARTZ. I think that is a controversial area of law, and
I don’t think there would be a judge in America that would deem
that frivolous.

Mr. SMITH. Thank you.

The gentleman from Ohio, Mr. Chabot, is recognized for his ques-
tions.

Mr. CHABOT. I thank the Chairman.

The purpose of this act, of course, is it aims at preventing frivo-
lous lawsuits that victimize innocent people. Under the act, rep-
resented parties can be sanctioned, including monetarily, from
these frivolous lawsuits. And my question is, does this mean that
clients would be sanctioned for the frivolous legal theories that are
put forward by their attorneys? So how do you protect the clients
from their attorneys? Because, oftentimes, it’s going to be the attor-
ney that would come up with this theory, and is there a chance
that the plaintiff is victimized? In other words, who would be re-
sponsible for this?

Mr. SCHWARTZ. Under rule 11, the attorney is responsible.

Mr. CHABOT. So the plaintiff would essentially be protected?

Mr. SCHWARTZ. That’s correct.

Mr. CHABOT. Next question, relative to federalism, what this
does, of course, is it limits where lawsuits can be brought, to a cer-
tain extent. Would anybody want to comment on federalism here?

Mr. EISENBERG. I would. In fairness to the bill, I haven’t had a
chance to sit and contemplate it. It was recently proposed, and I
only recently looked at it.

It strikes me as perhaps the most aggressive intrusion on State
court systems since Reconstruction. It will affect every personal in-
jury case in State court. It will require State courts to hold hear-
ings on whether there is interstate commerce and where the most
appropriate forum is.

And, I mean, I think it sort of turns federalism on its head. I am
not aware of such a far-reaching sort of intrusion on State preroga-
tives, even in recent tort reform proposals.

Mr. CHABOT. I see the other panel members wouldn’t necessarily
agree with that.

Mr. ScHWARTZ. We will submit to you an article that was done
for the Journal of Harvard Law and Public Policy that will outline
case support that is crystal clear for the measures that are in this
bill.
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I don’t want to get into a professor war here. I have great respect
for the professor. But I think you will find that those cases support
what is in the bill.

[The information referred to follows in the Appendix]

Mr. EISENBERG. I'm not saying it is unlawful. I am saying, as a
matter of policy, it is a massive intrusion.

Mr. CHABOT. Thank you.

Excuse me. Under this act, the plaintiff would be able to—to
bring an action in his location or the principal business where the
defendant is located. Could you compare that with, under existing
law, where one can bring cases?

Mr. ScHWARTZ. That’s a good question. A number of States now
have—this is—lawyers call it venue. I know there are lawyers on
this Committee, but some may not know what the word is. Venue
defines where you can bring a case.

In many States, you can bring a case where you live, where you
have been hurt or the defendant’s principal place of business. But
in some States, that is not true. As long as somebody does business
in that State—and that can be as much as just selling food—a per-
son can bring a claim in that State, even though he or she has
nothing to do with that State.

And you get to the issue of, why? If you live in Massachusetts,
and you’re hurt in Massachusetts, why would you bring a case in
Madison County, Illinois, a place you have never been to? Think
about it. The only reason would be that you think this is a par-
ticular place where the words on the top of the Supreme Court,
“equal justice under law,” may not be applied. And it is not you,
the injured person, it is your lawyer who is figuring this out.

And I believe that there is full, complete power under interstate
commerce to regulate what is this rampant forum shopping that is
going on in this country right now. And from the point of view of
the individual State in your State, why would you want somebody
coming in, using your court system, your State’s tax dollars, for
somebody who doesn’t live there and has nothing to do with the ju-
risdiction? I don’t think you would want that.

Mr. CHABOT. I note the yellow light is on, and I yield back the
balance of my time.

Mr. SmITH. Thank you, Mr. Chabot.

The gentleman from North Carolina, Mr. Watt, is recognized for
questions.

Mr. WATT. Thank you, Mr. Chairman.

Ms. Harned, you haven’t been asked any questions. You have
been sitting quietly. You talk about, as one of your four points, a
situation where you don’t let the facts get in the way. Has your
foundation bothered to take a look at the facts that have been re-
cited by Mr. Eisenberg?

Ms. HARNED. I have read Mr. Eisenberg’s testimony, and I'm
aware of these studies.

Mr. WATT. I'm not talking about Mr. Eisenberg’s testimony. I'm
talking about the studies which would be, I presume, the facts that
might get in the way of some of your conclusions.

Ms. HARNED. I do not want to impugn these studies because
quite honestly——
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Mr. WATT. Have you read the studies? Has your foundation re-
viewed the studies? That’s all I am asking now.

Ms. HARNED. We have not. But it is relatively easy to——

Mr. WaTT. That’s fine. I just was interested whether you all
might be interested in letting some facts get in the way. That’s all.

Mr. Schwartz.

Mr. SCHWARTZ. Yes, sir, Mr. Watt.

Mr. WATT. I am especially interested, and I am going to direct
this question to you because you know you are a fine lawyer and
you would do

Mr. SCHWARTZ. Uh-oh, something bad is coming.

Mr. WATT. No, no, and I think you will deal with this fairly.
Even though, you know, your testimony is contrary to many of my
beliefs. I think you do tend to deal with things fairly.

Have you looked at the language on page 3 of the bill? I'm espe-
cially fascinated with this section that starts at line 11 and goes
through line 18, “In any civil action in State court, the court, upon
motion, shall determine whether, 30 days after the filing of such
motion, whether the action affects interstate commerce. Such court
shall make such determination based on an assessment of the cost
to the interstate economy, including the loss of jobs, were the relief
requested granted.”

Now, as a fair plaintiff's lawyer or defense lawyer, for that mat-
ter, what would it take for you to get ready for a hearing on this
issue? How would you marshal the facts, having walked into court,
sued somebody on a tort claim, an automobile accident claim, let’s
say, and all of a sudden you are having a hearing about the loss
of jobs and the economy and the impact on interstate—I'm just—
I'm just fascinated with how you, as a lawyer, would approach mar-
shalling the facts. What would you do to prepare for that hearing?

Mr. ScHWARTZ. Well, good question, Mr. Watt. And first and I've
done, as you know, both plaintiff and defense work, and now I'm
principally doing defense work

Mr. WATT. Okay. As a defense lawyer, how would you prepare for
it? As a plaintiff’s lawyer, how would you prepare for it?

Mr. SCHWARTZ. Well, a plaintiff’s lawyer doesn’t have to do any-
thing. The burden of proof is on the defense lawyer.

Mr. WATT. Okay. Put on your defense hat. Let’s hear what you
would do to get ready for this.

Mr. SCHWARTZ. I think that you would have a very, very difficult
burden to assess the type of findings that would be made here. You
might be

Mr. WATT. How would you prepare?

Mr. SCHWARTZ. I think—I think I would try to find out from in-
surers some cost of what frivolous claims were in that particular
jurisdiction. I don’t know, sir. You know that I'm always—I answer
straight.

Mr. WATT. That’s why I asked you the question.

Mr. SCHWARTZ. Whether I could assemble that material, I think
it would be a very, very difficult job to do it.

Mr. WATT. It would take a lot of time and drive up the cost of
this litigation, I presume.
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Mr. SCHWARTZ. I think it would be a very difficult burden. And
I think it is going to be an unusual case where this rule were, as
written, to apply in State courts.

Mr. WATT. Now, let me just talk about my experience, because,
I mean, you know, I did a lot of trial work in the 22 years I was
in the practice of law.

Mr. SCHWARTZ. Yes, sir.

Mr. WATT. And I met a lot of defense lawyers on the other side,
all of whom were on the clock with some insurance company, some
deep-pocket defendant, who would just love to spend 5 or 6 days
preparing for this kind of motion, because in a lot of cases, they
weren’t about to settle a case, even a meritorious case, until they
had milked every dime out of the defense of that case.

Now, I take it you have never—honestly now, Mr. Schwartz, you
know some defense lawyers that have been in that posture, don’t
you?

Mr. SCHWARTZ. There are defense lawyers——

Mr. SMITH. Mr. Schwartz, after you answer this question, the
gentleman’s time has expired. But I do want you to answer the
question.

Mr. WATT. I want him to answer the question, too, because I
know he is going to answer it honestly.

Mr. SMITH. The gentleman’s time has expired, but the witness
will respond to the question.

Mr. SCHWARTZ. Thank you, Mr. Chairman and Mr. Watt.

Yes, there are defense lawyers who run up costs. I don’t think
they would do so here because we are talking about smaller claims.

Mr. SmiTH. Thank you.

Thank you, Mr. Watt.

The gentleman from Florida, Mr. Keller, is recognized for ques-
tions.

Mr. KELLER. Well, thank you, Mr. Chairman. I think Ms. Harned
was really right here, based on my observations, that the biggest
problems we face are the small suits against the small businesses.
And I base that as someone who is a litigator my whole life and
a partner in a litigation firm. I have tried cases of every type and
against every kind of lawyer, the elite super-highly-paid plaintiff’s
personal injury lawyer, like the John Edwards type, and the guy
who scrapes by on a few phone calls from the Yellow Pages and
barely pays his rent.

I have not seen a lot of the frivolous suits against the elite—by
the elite personal injury lawyers. They get paid a contingency, and
they want a big hit, and they don’t bring a lot of frivolous suits,
frankly. And I will say that, sometimes, a contingency fee is a good
thing, because it is a key to the courthouse for a lot of people.

But I have seen a heck of a lot of suits from the low-end lawyers
against small employers. I am not going to go through a nightmare
list of things. You heard those. But just to give you a microcosm
of the problem, first of all, you always hear about tort claims. My
biggest observation, the most frivolous suits I have ever seen—and
it is not politically correct to say it, but I am going to say it—is
in the employment context and so-called civil rights claims. And I’ll
just give you an example.
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I represented an employer. And a lady, who was a very weak em-
ployee with frequent absences and poor job performance and an ab-
rasive personality, didn’t get a promotion. And she filed a big Fed-
eral lawsuit saying that it was because she is black, and that it
was age discrimination. Well, and the person who got the pro-
motion was black and was older than she was. But nevertheless,
to show that we are going to allow all claims to go forward, the
judge allowed exhaustive discovery, and after spending $100,000
and giving this lady her day in court, the suit was thrown out on
summary judgment.

The employer won. And what did he win? He paid $100,000.
Under Civil Rights Attorneys Fee, Provision 42 USC 1988, the case
law in my jurisdiction, as in most, is, when the employer loses,
they usually pay the fees. When the employee loses, they don’t.
And no fees were ruled under rule 11. Courts are reluctant to
award fees to the prevailing party. This is a big problem, and I
share your concern with that. So what do we do about this type of
problem?

Mr. Schwartz, let me make an observation and ask for your opin-
ion. I like the loser-pays provision, like they have in England. But
frankly, one of my concerns, take a med-mal case, when the doctor
loses, he’s got the money to pay. When the plaintiff loses, they al-
most never do. So it has not been a big deterrent.

One of the things we did in Florida to combat that is, when a
person loses and you also have a finding of frivolousness by the
judge, the attorney who brought the frivolous suit is required to
pay half the attorneys’ fees to chill these type of suits from being
brought. What is your opinion about that sort of approach, requir-
ing the person bringing the suit to pay half the fees if there is a
finding of frivolousness?

Mr. ScHWARTZ. Well, I believe the responsibility is with the offi-
cer of the court, whether it is a defense attorney who makes a friv-
olous defense as Mr. Watt was referring to or whether it is a plain-
tiff's lawyer who is bringing a frivolous claim. And I do distinguish
in my written testimony between the so-called English rule, the
loser-pays rule, and frivolous claims. Loser-pays has not been
something that I think can work well in this country, because it
ends up exactly, Mr. Keller, as you said, when the loser is the de-
fendant, he pays. When the loser is the plaintiff, he doesn’t.

But rule 11 is at a level of seriousness of frivolousness that is
very, very high. It is very, very important for this Committee to ap-
preciate that this only comes in when there is absolutely a baseless
suit, no possible reasonable extension of the law. Judges are reluc-
tant to apply it. But when they do, it has an effect against the part
of the bar that you are talking about. It is not John Edwards and
Dickie Scruggs and Fred Barron. They never bring a frivolous
claim. It is that marginal claim against a school. It is that mar-
ginal claim against a restaurant. And by the way, for the record,
I will be very brief, the National Restaurant Association and its
400,000 members has endorsed this bill. Those are the people who
are concerned about these frivolous claims, little businesses.

Mr. KELLER. One of the things we are doing, we are making
these sanctions mandatory under rule 11. Is there anything else
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under rule 11 that we could do to strengthen our ability to prevent
frivolous suits?

Mr. SCHWARTZ. I think you have done the three most important
things. You have made it mandatory. You have also gotten rid of
that very bad provision that lets people withdraw the frivolous
claim and escape punishment. You also have sanctions against dis-
covery abuses on either side.

Mr. KELLER. Thank you. Mr. Chairman, I yield back.

Mr. SmiTH. Thank you, Mr. Keller. The gentlewoman from Cali-
fornia, Ms. Waters, is recognized for questions.

Ms. WATERS. Thank you very much, Mr. Chairman.

I note that Professor Eisenberg’s testimony seems to indicate
that the cost to the tort system appears to be declining as a per-
centage of income or sales, not expanding. So there does not appear
to be any evidence that this problem is getting worse or that any
action is required. And if that is true, is there anything in these
tort reform proposals that would require insurance companies to
lower their insurance premiums to the extent that claims experi-
ence pools lower because of the changes that are being proposed?
Where is the evidence that small businesses or anyone else could
save one dime in premiums if any of these proposals are adopted?

I guess I would like Mr. Howard to comment on that. And after
you comment on that, I'd like to get some discussion going on some
of what I'm reading in the Collapse of the Common Good, some in-
teresting observations about the problem with discrimination law-
suits and African-Americans.

Mr. HOWARD. Well, to answer your first question, the area that
we focused on and the only one I can really comment on is health
care where the verdicts have increased significantly in the last 10
years and where, obviously, the premiums have also increased. I do
think it is an important area to understand as to what, you know,
why the premiums have increased.

The studies that I've seen suggest that it’s partially due to the
investment environment, but that it’s primarily due to the actu-
arial reality of the increase in the cost of verdicts and the costs of
settlements and in the costs of defense. And while it’s also true, as
Professor Eisenberg suggested, that tort suits have declined some-
what in the last 10 years, by far the largest component of that has
been the result of the passage of no-fault insurance laws which was
a great reform which got many automobile accident cases—which
is the largest component, out of the——

Ms. WATERS. I'm going to interrupt you for a moment. If you
would hold that for a moment, I'd like Mr. Eisenberg to respond.
I don’t have the empirical data that he is alluding to. Do you know
anything about the health care data that he——

Mr. EISENBERG. I guess, there are excellent studies of how the
medical malpractice system operates. And one of the difficulties of
basing tort reform on external views of the legal system without
studying how the legal system operates is that you may get it
wrong.

Basically, medical malpractice litigation is one of the best studied
areas because we have the opportunities, after the fact, for doctors,
after the fact, to review charts and see whether neutral medical ad-
judicators found negligence.
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Almost all of those studies suggest that the medical malpractice
system in court—maybe there are frivolous cases being filed, but
when they get to court, the system works quite well. The strongest
cases are the ones that get the largest settlements. The weakest
cases are weeded out.

We have studies from excellent researchers, Professor Farber at
Princeton, Professor Vidmar at Duke, who really got into the State
medical systems and found, if anything, the systems were overly
favorable to defendants.

Ms. WATERS. All right, then I will go back to you, Mr. Howard,
so that we can get into the second part of your observation on Afri-
can-Americans and the system. And I guess you are referring to
discrimination lawsuits in your book?

Mr. HOWARD. Well, in my book, I have a section on discrimina-
tion law in which I discuss, based on other people’s studies—I
didn’t do the empirical research myself—what is perceived as a
chilling of relations that were, I think, never great to begin with
in the workplace between the races.

And one of the things I address in the book is the prospect that
the fear of litigation, as it has in health care and in other areas,
has—has created a kind of invisible barrier that prevents candor
or impedes candor in the workplace so that it is very hard to have
mentoring relationships and the like with people in the workplace.
And all one has to do is go to a workshop that most big companies
hold, so-called diversity workshops, in which you are trained not to
say what you really think.

Ms. WATERS. What is the point of this discussion, I'm sorry, as
it relates to litigation?

Mr. HOWARD. Well, the point that I made in my book is that,
while discrimination laws are obviously incredibly important in the
society, if we don’t—that perhaps letting one angry person bring a
claim into court that is very hard to prove and very hard to dis-
prove has had a counterproductive effect on race relations. That is
the point. It’s not a point that my group is undertaking, because
I understand it’s kind of a third rail, and so it’s nothing I ever talk
about. And indeed the book reviewers never mentioned it, because
it is a difficult subject to discuss. But I thought it was important
to put it on the table, and I did so in the book, and so that is what
I suggest.

Ms. WATERS. Sir, the part that I was able to read did not discuss
whether or not there are angry people filing lawsuits because of
this lack of mentoring and this lack of discussion. And I did not
see any discussion about whether or not there appeared to be valid
criticisms of those in power who have the possibility to make the
workplace better, who have the possibility of correcting attitudes in
the workplace that would not lead to lawsuits. Because most of
these claims are documented cases of racism and acts that are
taken that can be proven in court.

Mr. HowARrD. Well, I don’t—again, it is not the reason I'm here.
But I was recently at the Second Circuit Judicial Conference in
which they had a program on employment cases, and they showed
the rapid—how much of the docket consists of employment cases.
And it appeared to be the view of the Federal judges in that con-
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ference that a great many of those cases were baseless and that
were using up a lot of their time.

So I think there are, clearly, valid claims. I don’t think this is
an area that this bill or this hearing is particularly addressing, be-
cause it is a very difficult area. But I will just—like I say, again,
it is very hard to prove and very hard to disprove a claim of unlaw-
ful discrimination when you only have one person. And that makes
it a very tricky area of the law to try to manage, because the ulti-
mate goal is, obviously, to minimize or eliminate discrimination.
And, you know, and that’s—that’s the important goal here.

Mr. SMITH. Thank you, Ms. Waters.

The gentleman from Virginia, Mr. Forbes, is recognized for his
questions.

Mr. FORBES. Thank you, Mr. Chairman.

And thank you, ladies and gentlemen, for being here today.

I had the privilege of practicing law for a number of years before
I came here, and I can attest to the fact that there are just as
many bad insurance lawyers as there are plaintiff lawyers. But
that is really not our issue today.

And one of the things that I think I could also tell you, my good
friend and colleague from Virginia, Congressman Scott, could come
in here today with charts and tell you how, from the time that
President Bush was sworn into office, the economy went to hell in
a hand basket and make a case for that. I could come in with
ch(zilrts that could tell you how wonderful the economy is doing
today.

But if somebody in my district comes to me and their company
is closed and they are out of business, I can’t just cite those statis-
tics to them. I have to tell them something to help them.

Mr. Eisenberg, let me just tell you, just from personal experience,
and also what I hear from my constituents of some true cases. I've
seen situations where we will have plaintiffs sit on the other side,
and they will say, “We don’t have a claim, but we think you ought
to settle with us anyway because the cost of this is going to be
enormous to you.” That happens in the real world all the time.

I have doctors that sit through 4 years of litigation when they
know that they have no claim, but their stomachs turn. Their famai-
lies worry through that whole process, even though it is a frivolous
suit, and the jury is out 3 minutes and comes back in with a deci-
sion in their favor. But they have had 4 years of their lives just
gone.

We are getting more and more political suits today where, when
somebody doesn’t do what you want, they think they can file a suit
against somebody. And recently, I saw one filed by a lady who just
had a stroke because somebody didn’t like the political positions
she has had. A small businessman I saw 2 years ago, he was faced
with a $300,000 suit, but his litigation costs were going to be
$500,000. He ended up having to settle, even though everybody ac-
knowledged, including his lawyers, it was a frivolous suit. It cost
too much. I could go on and on.

Mr. Eisenberg, if not this legislation, what do I tell these individ-
uals when they come to me and they tell me their lives have been
ruined by frivolous lawsuits? You look in their eyes. These are not
insurance people. They are not plaintiffs. These are just people that
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you represent whose lives have been ruined. Do I just cite to them
the statistics around the country and tell them that everything is
fine? What do we do if not this legislation?

Mr. EISENBERG. If you believe, think this legislation will fix the
truly unscrupulous lawyer from bringing a weak claim and not hid-
ing somehow, it is a pipe dream. There will always be people who
abuse the system.

On the other side, when we had rule 11 studied in Alaska, we
had approximately 20 percent of the lawyers who said, “We failed
to bring a meritorious claim that we believed in or failed to assert
a meritorious defense that we believed in, because of the possibility
of fee shifting and sanctions.”

So I don’t have a happy answer for people who are done in by
the system on either side. It is a balance. It is an awesome burden
that Members of Congress have to strike. What one hears as the
motivating force behind the current list is increasingly abusive law-
suits, an increase in the frivolous numbers. The individual anec-
dotes cannot get behind that; only large-scale statistics can.

What I need to hear, if I were a policymaker, is, “You are telling
me frivolous suits are up and the filings are down, please explain
that.”

Mr. FORBES. And for the rest of you on the panel—Mr. Eisenberg
doesn’t think this legislation will help. To these individuals, they
are real. They are hurting their lives. They’re, in many cases, de-
stroying their lives. Do you believe this legislation will help in
those cases?

Mr. SCHWARTZ. I think it will help, Mr. Forbes. And it is impor-
tant right now to put aside the data wars. If there are a million
claims, and they are all good, there should be a million claims. But
if there are 10,000 claims and half of them are frivolous, they
shouldn’t be brought. And your constituencies, and the same State
as I am, are facing a situation where they have no remedy, where
there is legal extortion.

And it is the one, two, tens and hundreds, what happened to
Cathy Burke up in Atlantic City. So it is not data that says wheth-
er that person has a problem or not. It is whether that person has
a problem or not and whether there is some remedy in the law to
stop it. And that is why this reform is very, very important.

One other point that has not been made. When the Federal rule
was changed, automatically the rule was changed in a number of
States because the States’ procedural laws will mirror changes in
the Federal law. So there was no hearing, no real thought given
to it. All of a sudden, State persons didn’t have a weapon to stop
a totally baseless claim. That needs to be changed. If the law is
changed, some States will change almost automatically to mirror
this law.

Ms. HARNED. If I may, I would like to say the thing that makes
this bill attractive, from my perspective, is that it does level the
playing field for the small-business owner because it provides them
legal resources that they do not have right now when these claims
are brought against them.

And to your point and the others have made against the studies
Professor Eisenberg has brought to our attention, all I can tell you
is what I am hearing from small-business owners every day. And
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it is not surprising to me that the studies—well, his studies do not
capture a critical number that I don’t think they can, which is, how
many of these claims are settled out of court? Those are the folks
I'm talking to. Those are the statistics that you really can’t get at.
And one of the main reasons is that, often, these settlements are
confidential, and they stay confidential, and it is therefore hard to
measure this.

I get call after call after call with story after story after story.
I believe that it is very much a problem today. It is unbelievable
to me that frivolous lawsuits are not going on. And I do commend
you all for looking at this legislation.

Mr. HOWARD. Very briefly?

Mr. SMITH. Yes. Briefly.

Mr. HOWARD. In order to have ethical conduct, you must enforce
it. And in my experience as a practicing lawyer over the last 30
years, lawyers have gotten away with more and more, and they are
pushing the envelope more and more. And judges almost never
have the willpower to enforce rule 11 sanctions. I think it’s very
important to have a statement from Congress in the form of this
bill to reinforce the backbone of judges to enforce ethical behavior.

Mr. SMITH. Thank you, Mr. Forbes.

The gentleman from Massachusetts, Mr. Delahunt.

Mr. DELAHUNT. Ms. Harned, you indicate—has your foundation
conducted any studies on this issue?

Ms. HARNED. In my testimony, I reference a number of small
business surveys in which small-business owners are posed ques-
tions.

Mr. DELAHUNT. I heard you say that, and that is polling data in
terms of whether they are concerned. I think that is a measure-
ment of sentiment as opposed to hard empirical data. Let me re-
state it. You indicate that it is not so much the lawsuit, but, rather,
it is the settlement issue that seems to create this fear, if you will,
this fear that they are living with on an everyday basis that they
are anguishing over. Have you conducted any studies in an empir-
ical way that determines the number of settlements made that are
considered frivolous?

Ms. HARNED. Again, all I can tell you about is the small business
owners that I talk to and what they are saying. It is not just

Mr. DELAHUNT. I appreciate that.

Ms. HARNED. It is——

Mr. DELAHUNT. Okay. I don’t have a lot of time, Ms. Harned.
Please. I understand that the answer is no. And I understand that
you speak to a lot of small business owners. But I'm asking for
some hard data. Because I guess I would posit this question to Mr.
Eisenberg and to Mr. Schwartz. You know, the only stakeholder
that is not here is the insurance industry. And from what I under-
stand in terms of previous hearings, they’re never at the table to
speak to this particular issue.

But if there is, if there is, in fact, if the data would support that
there are frivolous settlements creating this culture of fear, I would
think that we would need them at the table.

Is there any obligation on the part of the insurance carriers, the
insurance industry where there is a frivolous—I direct this to pro-
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fessor Eisenberg—is there an obligation to not just simply settle
those claims but to litigate those claims?

I mean, I find it, you know, a rather dismissive way of saying,
well, you know, the small business owner, I'm sure most small
business owners are insured. Everybody has coverage today. And
yet, if the insurance carriers are settling these claims and they are
frivolous, they are unsubstantial, what is the role and the responsi-
bility of the insurance carrier, Mr. Eisenberg, if there is any?

Mr. EISENBERG. I'm not an expert on insurance law, so I wouldn’t
opine to it. I think you touch upon an important point, and prob-
ably the slice of society that has the best information on the litiga-
tion system is the insurance industry. And it would be extremely
useful to systematically get data from that industry about many of
the issues that the Committee on both sides is concerned about.
Because when I try to get behind insurance company publication
of data, I just find it nothing I'm willing to stand behind before an
august body such as this.

Maybe you folks have the prestige, power, whatever, to get be-
hind what is going on in litigation in insurance, but I don’t.

Mr. SCHWARTZ. Mr. Delahunt, may I answer?

Mr. DELAHUNT. Sure.

Mr. SCHWARTZ. Here is the problem, which I'm sure, as an ex-
pert, which you are, you will understand. A claim is brought, and
an insurer thinks it has no basis. If they don’t settle it, in some
parts of our country, and this does have backup

Mr. DELAHUNT. I understand. Madison County. But——

Mr. SCHWARTZ. Just let me just complete my sentence, they then
will get a potential claim against them for bad faith or failure to
settle. So they are put a little bit

Mr. DELAHUNT. I understand that, but what you are suggesting
to me, Mr. Schwartz, and those clearly are exceptional cases. I
think you will grant that to me. I think it was your phrase, abso-
lutely—that this will impact only “absolutely baseless claims,” this
particular litigation.

I share the same concern that Mr. Forbes articulated as far as
constituents and how they feel about the system. I think it is im-
portant, even if there is data that indicates that the reality is
somewhat different.

But what I find frustrating is, here we are, we are having hear-
ings, yet we don’t have the information from the insurers about
probably the concern that most small businesses have about the
settlement issues.

I think, once you file a complaint, a bill of complaint, it goes
through, then you have some data. But if we can’t get the informa-
tion—and you know, I would call on the Chairman of this Com-
mittee and the Chairman of the full Committee to work with the
respective Ranking Members to attempt to get from the insurance
industry some hard data on the settlement issue so that we can
then have a thoughtful discussion without talking simply in an an-
ecdotal way and guess and speculate.

We have Mr. Howard talking about, you know, I think his lan-
guage was, most judges, you know, are abdicating their responsi-
bility. Well, that is a statement that anybody can make, but it has
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no basis in fact. Let’s get the information here and see if we can
address the issues Plaintiff Forbes and myself and others.

Mr. SmITH. Thank you, Mr. Delahunt.

The gentleman from Texas, Mr. Carter, is recognized for ques-
tions.

Mr. CARTER. Thank you, Mr. Chairman.

I've got to tell you, when you look at what—I happen to support
this piece of legislation, but I have questions about it. In reality,
you two gentleman, Mr. Schwartz and Mr. Eisenberg, you both are
associated with law schools. Law schools still teach lawyers that
they have a responsibility to their client to give them a good anal-
ysis of their case and how the law applies to their case and wheth-
er or not it is a good claim that they bring forward.

So if they don’t give that client a good piece of advice and we go
forward and get this sanction—and let’s say Randy is giving advice
to Exxon, so he gives Exxon bad advice, we are going to say there
is a sanction imposed against one or the other. Well, we all know,
everybody goes for the deep pockets, so Exxon might have to pay
the bill, when Randy was at fault because Randy happens to not
be insured this year. So there is a lot here to be concerned about.

Something I thought about a lot in 20 years on the bench—and
I have seen a lot of bogus lawsuits filed in 20 years on the bench—
is, how about punching the lawyer’s ticket? If we have got a lawyer
and we go to Houston—I don’t even practice in Houston, but I sat
down there on three or four occasions, and there are thousands of
personal injury lawsuits that are filed in Houston and settled in
Houston, maybe hundreds of thousands. And maybe many of them
are bogus lawsuits. And they are all filed by the same maybe 35
or 40 lawyers in that area.

Why can’t we just punch the ticket, reach a point where, if there
are a lot of bogus lawsuits filed by a lawyer, that a judge can say,
you have lost your practice of law in Texas?

Mr. SCHWARTZ. In general, the regulation of the bar is by States,
and actually, Senator Edwards has proposed a three-strikes-you’re-
out rule on frivolous lawsuits.

. Mr. CARTER. I would turn the same thing around on frivolous de-
ense.

Mr. ScHWARTZ. That is right. That is a matter that is worthwhile
to discuss for the State bar of Texas. That goes to whether or not
a man or woman can continue to practice law and is licensed by
the State.

Mr. CARTER. Another question was asked here about business
litigation. As a matter of fact, filing frivolous lawsuits in business
litigation is a tool of competition in today’s industry. Would you
agree with that or not?

Mr. ScHWARTZ. I am glad you raised that because there were
very good questions raised earlier about frivolous lawsuits among
businesses. This change in rule 11 would apply to businesses. And
if a frivolous lawsuit is brought merely for competition purposes,
it would give the defendant, which is often a smaller business, an
ability to invoke rule 11.

Mr. CARTER. And another question was asked—and anybody can
answer this, I don’t care who. The question was asked: Why did the
original rule 11 change? And nobody gave—we talked about it, but
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we didn’t say why. Did the courts say it was taking too much court
time, which is my guess, or what reason did the court give in
changing rule 11?

Mr. SCHWARTZ. It was really a committee of judges, not the court,
and they changed it because there was a perception that the rule
11, with its sanctions, was causing—and you used the exact word—
collateral litigation, litigation over whether the claims were frivo-
lous and then the principal litigation of whether or not somebody
was going to be liable.

And over time, I want to put a date, in 1980, rule 11 was
changed to make it look like the rule would look if this legislation
were to pass Congress. And the rule 11 originally was very weak.
It only applied when a lawyer intentionally was violating the legal
system, and all of, you know, it is hard to prove intent.

So, in 1980, rule 11 was made tougher. The early experience with
rule 11 that was, it did develop collateral litigation, and also there
was the experience where some legitimate civil rights cases were
impeded by rule 11. When the committee operated in 1993 and
made its decision, they were thinking about things that occurred
in the early 1980’s. But those matters have been corrected.

Mr. CARTER. I have one more question. I will direct this to Mr.
Eisenberg. Mr. Eisenberg, I was looking at your statistics on law-
suits per capita, showing Germany, Sweden, Israel and Austria
being ahead of the United States.

Mr. EISENBERG. Yes, those are not mine. They are in my testi-
mony.

Mr. CARTER. Well, they are in your——

Mr. EISENBERG. They are in my testimony, right.

Mr. CARTER. Isn’t it true that they don’t have anything near or
anything resembling a tort system like we do in those companies?
I think in Germany, for instance, they just have a schedule of dam-
ages, and the only thing you really try is if it is so offensive that
it should be above the schedule.

Mr. EISENBERG. I think there are major differences which make
cross-country comparisons difficult. I think one is our tort system
is certainly different from most other countries, and two, so is our
system of social insurance and protection. And it may be we nec-
essarily have more tort activity because we have a smaller social
safety net than those other countries. That is, the person who has
a brain-damaged child as a result of perhaps an innocent medical
mistake and needs to maintain a child for the rest of its life may
have no choice but to sue because we do not have a safety net like
other countries might have for them.

Mr. SMITH. The gentleman is recognized for an additional minute
without objection.

Mr. CARTER. I just want to point out, in Germany, in order to re-
cover, you have to file a lawsuit. And then you go—it becomes like
an administrative hearing after that point in time. So it is just a
matter of course you file your lawsuit. They don’t have contingent
fees. They tell the lawyer what he will get paid for that lawsuit.
They tell, if they prove their case, what it will pay. It will be X
amount of marks for this kind of damage. And the only thing really
to try, fee-wise, is 10 percent recovery if it is more serious than
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was conceived when they published the schedule. So it’s not that
they are more litigious; they’ve got to do it to get there.

Mr. EISENBERG. It may be. There’s lots of ways to decide that.

Mr. CARTER. Statistics are fun.

Thank you.

Mr. SmiTH. Thank you, Mr. Carter.

The gentleman from Florida, Mr. Wexler, is recognized.

Mr. WEXLER. Ms. Harned talked about what small business peo-
ple are saying in terms of their complaints. What I hear from small
businesses, whether they are small businesses or whether they're
physician groups or so forth, what theyre complaining to me is
what they say are the crippling rate increases in their insurance
premiums. To me, that is the whole issue.

I am from Florida, like Mr. Keller. We have watched the Florida
legislature adopt tort reform measure after tort reform measure,
whether it’s medical malpractice or business litigation or what
have you. And the insurance premiums for business and doctors
have not come down.

Mr. Schwartz, if I understand your writings and beliefs over the
years, you have been, I think, very clear in saying that restricting
litigation will not lower insurance rates. Is that true? That’s your
view?

Mr. SCHWARTZ. I said that about one bill that was in the United
States Senate, and unfortunately, that quote has been repeated by
some groups where it was not about that specific bill. I am sure
you and all Members of the Committee have had that happen to
them. There was a bill in the Senate that had no teeth in it. So
that is all.

Mr. WEXLER. That’s fine.

Mr. Delahunt talked about the fact that insurance companies
aren’t represented here. But, Mr. Schwartz, you, again, I presume
on a different occasion, your position was, and I am quoting, tell
me if this is just an isolated event too, “Insurance was cheaper in
the 1990’s because insurance companies knew that they could take
a doctor’s premium and invest it, and $50,000 would be worth
$200,000, 5 years later when the claim came in. An insurance com-
pany today can’t do that.”

Mr. SCHWARTZ. And that is an accurate quote. And the end of the
quote was, “Because they can’t do it, they must look at the reality
of the claim system and measure the actual losses against pre-
miums.”

Mr. WEXLER. So the problem here as much or maybe even more
so according to your quote isn’t the explosion or the alleged explo-
sion in litigation; it is the fact that, in the 1990’s, insurance compa-
nies were making a better return on their investments than they
are now, and because of the market conditions that insurance com-
panies invest their money in being much less favorable, therefore,
insurance rates go up.

Mr. SCHWARTZ. I follow you to the therefore. There is an addi-
tional insight here. The insurance rates have gone up, and we'’re
not here about medical malpractice, but insurance rates have gone
up because they have to now look at how much premium they
have, so that smog that was there isn’t around anymore.



69

Mr. WEXLER. Right. If the economic environment changed again,
and we were back in the situation we were in the 1990’s, then in-
surance premiums—there wouldn’t be any cause for tort reform,
would there, because income to the insurance companies would be
up again?

Mr. SCHWARTZ. That is not entirely true. First, only a small
amount—they are not allowed to invest in common stock.

Mr. WEXLER. Let’s talk about the supposed litigation explosion,
and I appreciate the comments earlier. Ms. Harned said she just
has a sense. And we talked about individuals, and the experience
of individuals is very important, no doubt, but what we’re talking
about is systematic change here. And of course, most tort reform,
really, the application is in State courts. Most tort cases are
brought in State courts, not in Federal courts. Isn’t it true, and
these are the Department of Justice statistics, and this is where I
get very confused, automobile tort filings, which make up a major-
ity of tort claims, have fallen by 14 percent from 1992 to the
present? That’s the Department of Justice’s statistics. Would you
agree those are accurate?

Mr. SCHWARTZ. I don’t have any question with that.

Mr. WEXLER. All right. Medical malpractice filings per 100,000
population have fallen by 1 percent, according to the Department
of Justice over the same period. Some people say those are mis-
leading because you are just talking about the actual amount of
cases filed and not the recoveries. So I figure we're filing a smaller
number of cases, but the recoveries must have just ballooned. Same
statistics, the Department of Justice, the trend in award size was
down. The median inflation-adjusted award in all tort cases
dropped 56.3 percent between 1992 and 2001. So where is the ex-
plosion?

Mr. SCHWARTZ. As Ms. Harned said earlier, those data do not
capture cases that are settled; 95 percent of the cases are settled.

Mr. WEXLER. But weren’t 95 percent of the cases settled before,
too? We're just talking about relativity here, 1992 to 2001.

Mr. SCHWARTZ. I'll try to get the information for you, Mr. Wexler,
if I can. I think, at least in my experience, more cases are settled
now; and the ones that go to court, when they’re ready to go to
court, they are the ones where the defendant really believes they
have a good shot at winning.

Mr. SMITH. The gentleman’s time has expired.

The gentleman from Utah is recognized for his questions.

Mr. CANNON. I thank the Chairman, first of all, for holding this
hearing. As the gentleman knows, I am deeply concerned about
this issue. I want to apologize to the Chairman of the panel for not
having been here. Today, is my primary election in Utah, and I
have been fielding telephone calls.

This is, in fact, an extraordinarily important issue. Before I did
Congress, I actually did venture capital and ended up associating
with and funding a large number of lawsuits for a couple of rea-
sons. In the first place, we have had a transformation in America
away from large business employing most of the people in America
and toward small business creating the real jobs of the future. And
this has evolved somewhat. I think I was part of that process.
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In fact, I was certainly funding many of these small companies
at the beginning of this that resulted in pay by larger companies
who felt like they needed to dominate everything. I think there’s
been a shift in theory in large business that, in fact, encouraging
entrepreneurs with the company to leave the company and then
come back to the company is good for the large company. But there
clearly is an ongoing tension between small business and starting
up and taking market share from large companies. And litigation
has been a major tool in that process.

We kept track at one point in time. Let me just say that, for a
long time, we tried to do dispositive rulings like summary judg-
ment motions and had remarkable success with those in these friv-
olous cases. They were expensive. And then we always applied for
attorneys fees up rule 11 or the State corollary and never, ever got
any compensation. The collateral litigation issue became one that
we looked at: Is it worth now suing because the judge wouldn’t give
us the compensation we were due? That has been a terrific prob-
lem, I believe, and continues to be.

Then, of course, when a business fails, everybody goes after the
deep pockets, so you still get this frivolous litigation just because
you funded or have been associated with the company.

The effect of that has, I believe, been to chill small businesses.
In other words, people who are thinking about going into business
for themselves say, is it worth the cost? The second effect has actu-
ally been to raise, significantly raise, the cost of capital. So we're
dealing with what I think is a fundamental problem in America.
We're looking at these brilliant people who can organize a company
and hire people and create technologies or otherwise improve our
system, and we’re saying to them, here is a hurdle. If you trip over
this hurdle, you're down and out for the count.

So, Mr. Eisenberg, actually, if you could respond to that. We are
not talking here about doctors and malpractice litigation. We are
talking about the people who are looking at the system and saying,
I have got a great idea. I can employ people. I can improve the way
the world functions. And yet if I get sued, I lose everything. If you
could respond to that?

Mr. EISENBERG. I think, from just sort of a rigorous, hard core,
analytical perspective, it is very difficult to link specific instances
of legal——

Mr. CANNON. May I just object and refine the question because
I agree with you. It is very hard to get data. But the data is the
function of the question you ask.

What I am suggesting here, I don’t think anybody has asked this
question. So if youll just deal with the concept, which is, is there
a chilling going on that is negative, that hurts our society, that
causes business not to grow as fast as it otherwise could?

Mr. EISENBERG. Here is the one datum I have in mind. We cut
back on rule 11 in the early nineties. It was followed by the great-
est peace time expansion in history.

Mr. CANNON. Mr. Howard, you appear to have a response to that.

Mr. HOWARD. There’s a failure to appreciate—and in part, it
comes from the fact that it is very hard to get data on this—the
second-level effects of any change in the structure of a society.
There’s no question, because I am a lawyer and I represent small



71

companies and big companies on a regular basis, that the legal sys-
tem has created a series of barriers that significantly favor larger
companies, because you have to be able to deal with a whole—not
only regulatory barriers but now the cost, indeed, the inevitability
of litigation.

Mr. CANNON. I will cut you off, Mr. Howard, because my time is
about to expire.

Let me just point out, I was doing business in the nineties and
I suffered great pain in this regard. I think many other people suf-
fered great gain. I think it is, despite the serious handicap that our
legal system provides, that we actually did do great things in the
nineties.

Now, we have a transformation. We build on a much higher plat-
form. It is one of those defectors of entrepreneurialism that I think
we need to focus on.

I thank the Chairman. I am a cosponsor of this bill, and I think
that it will probably do good just to have the discussion. Hopefully,
we actually implement it by passing legislation. I yield back the
balance of my time.

Mr. SmITH. Thank you, Mr. Cannon.

The gentlewoman from Texas, Ms. Jackson Lee is recognized for
questions.

Ms. JACKSON LEE OF TEXAS. I thank the distinguished Chairman
for yielding. I thank the Committee for holding what is an impor-
tant reflection. I think we meet this way on an annual basis in a
continuing siege on the access of litigants to the courthouse.

Let me, Professor Eisenberg, let me engage you. I could spend
my time with the other distinguished witnesses, engaging in one of
my skills, cross examination, as a lawyer, but I think the key is
to try to find the truth. And one-upmanship on adversaries at this
point may not be the best approach to take to let me try to cull
from you or pull from you pithy responses to what I think is the
overall failing, the fatal flaw of where we were today.

Let me just put on the record that I think this whole question
of tort reform and the siege and overburden of the system, let me
caution and say, I recognize that courts like mine, Southern Dis-
trict of Texas, there certainly are delays in getting to the court-
house, partly because in the Southern District, we have an enor-
mous list of drug cases. So there are many reasons why civil plain-
tiffs, if you will, have a long line to wait behind.

And I also recognize that we have to bring some relief to our
small businesses, and we work with our small businesses, and I
think some of the points may be at the level of exaggeration.

But in any event, we have documentation that shows that, before
a civil action that appeared before a jury in 2001, the median jury
award was $37,000, and that represented a 43.1 percent decline
over the last decade. Limiting that amount as to only tort cases,
a median jury award stood at $28,000 as a result of a 56.3 percent
decrease over the decade.

The false image that there are $1 million cases dropping every
5 minutes, quite contrary to the constituents that I represent, the
18th Congressional District, traditionally poor, traditionally work-
ing-class, middle-class, and take their heart in their hand when
they go into a courthouse because most times they are poured out.



72

Our judges are elected. They are dominated by Republicans in
the State of Texas, and I don’t think there’s a good day for plain-
tiffs most times in the State system. So in essence, there is a bal-
ance.

My question to you would be, the application of rule 11 and the
new legislation that we are proposing, is the crux of the matter the
idea of frivolous lawsuits only or is the idea of increasing insurance
rates that cannot be legitimized also a problem? And how would
you respond to the legislation that proposes to make rule 11 man-
datory?

Mr. EISENBERG. I'm concerned about it, again, I haven’t had
much time to study it, but I'm concerned about its raising the cost,
potentially in every case, every case in which a defendant has
enough money to fund a serious defense. Under section 3, upon mo-
tion, the trial court, every State court must decide whether the ac-
tion affects interstate commerce.

Well, that could be one of the most complex factual inquiries we
have. The Supreme Court has struggled with it and shifted gears
on it over the years. That cost will go up substantially.

Ms. JACKSON LEE OF TEXAS. So there lies a cost surge that is
supposed to bring about a cost decrease, but there may be a poten-
tial increase.

Mr. E1SENBERG. The evidence is that, understandably, defend-
ants litigate as well as they can once they decide to go to court and
not settle. But, for example, they will litigate——

Ms. JACKSON LEE OF TEXAS. In the course of your answer, just
because my time is short, can you answer that question regarding
insurance rates versus frivolous lawsuits?

Mr. EISENBERG. Well, I think it’s been a theme of the hearings,
we don’t know the relationship between insurance rates and frivo-
lous lawsuits. We have no idea that frivolous lawsuits are increas-
ing. That’s clear. And we have no evidence that insurance rates go
down when you sanction attorneys. So I hope that is an answer.

Ms. JACKSON LEE OF TEXAS. You can finish your other point.

Mr. EISENBERG. The one point you raised about costs and delays
in getting justice in the Southern District, one of the reasons Fed-
eral courts are a bit behind is because we have a, I think, docu-
mented trend in abuse by defendant removals. The defendant can
stay any case simply by removing it to Federal court. It is an auto-
matic stay.

We have, in my testimony, one case where a defendant removed
a case wrongfully, not once, not twice, not three times, but four
times, increasing the cost to both sides, a dead weight loss to the
system, litigating over where we should sit around the table. And
that type of abuse, I think, if you are going to address lawsuit
abuse would be an important addition to the bill.

Ms. JACKSON LEE OF TEXAS. Undermining a vulnerable plaintiff
because the plaintiff may invariably have less money than some de-
fendants.

Mr. E1SENBERG. Then the plaintiff’s lawyer will ask for a bigger
fee because the case was so complicated, and they will get ham-
mered because they got a big fee when they were moved four times.

Ms. JACKSON LEE OF TEXAS. And in essence, shuts the door to
many litigants in the system?
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Mr. EISENBERG. Yes, that’s the game.

Ms. JACKSON LEE OF TEXAS. I thank the gentleman.

I yield back.

Mr. SMITH. Before we adjourn, I just want to make an observa-
tion. Maybe it’s personal; maybe it’s legal. I don’t know. But it
seems to me that, ultimately, people are more important than sta-
tistics. And I read a monograph in college—and I am not saying it
is applicable here—but the title was, How to Lie with Statistics.
We can always use statistics to prove almost everything.

It is important to use Mr. Watts’ phrase a while ago: Not only
to get the facts but to get the facts behind the facts. For example,
I've been told that tort filings declined by 9 percent, and most all
of that decline came in routine car crash lawsuits and that there
was an 8 percent drop in filings in fiscal year 2003, primarily as
a result of decreases in personal-injury, product-liability cases in-
volving asbestos suits, because they had all been filed. In other
words, that puts into context a lot of the figures that we might or
might not have heard.

I think the main point—and, Mr. Schwartz, you brought it out—
is that, basically, this is all irrelevant. We're not talking about the
meritorious cases that need to be filed. We're talking about the
frivolous lawsuits that have been filed by real people and against
real people who have been hurt and damaged in the process. I
think we need to get back to the point of the hearing which was
the abusive nature of so many frivolous lawsuits.

With that, let me thank the witnesses for their testimony today.
It has been very informative and we stand adjourned.

Ms. WATERS. Mr. Chairman, I ask unanimous consent to submit
the opening statement for the record.

[The information referred to was never received by the Com-
mittee at the time of press]

Mr. SMITH. We previously recognized all Members to do that, but
in any account, we will be glad to do so.

Thank you.

[Whereupon, at 12:01 p.m., the Committee was adjourned.]
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manbers serving o commitises, submmmﬁmes and task forces: More than ii(){)ﬂ
bnms people pammpaie in this process. -




78

STATEMENT ON AMERICA’S LEGAL CRISIS
BY
U.S. CHAMBER INSTITUTE FOR LEGAL REFORM
SUBMITTED TO THE
COMMITTEE ON THE JUDICIARY

UNITED STATES HOUSE OF REPRESENTATIVES
JUNE 22, 2004

The following comments are submitted to the House Committee on the Judiciary as
testimony for the Committee’s meeting scheduled for June 22, 2004. Please make

these comments part of the official record of that meeting.

The U.S. Chamber of Commerce founded the Institute for Legal Reform (ILR) in 1998
with the mission of making America’s legal system simpler, fairer and faster for
everyone. These statements are hereby submitted on behalf of the U.S. Chamber of

Commerce and ILR.

$233 billion.

It has become commonplace in Washington, DC to speak flippantly about such huge

sums of money, but $233 billion truly is a massive number.

$233 billion is almost four times what the federal government spends on Education,
over eight times what it spends on Homeland Security, and over ten times what it

spends on the Department of Justice.
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$233 billion is also greater than the economies of most states and, in fact, larger than

the GDPs of the majority of countries throughout the world.

Amazingly, $233 billion is also the amount of money the tort system is draining from
the U.S. economy. To further quantify, that translates into approximately $3,200 a
year that every American family of four ($809 per person) is paying because of our
costly tort system. Those numbers were compiled and released in a 2003 annual

report by world-renowned actuarial firm Tillinghast Towers Perrin.

Yes, our tort system is out of control — and we’re all paying for it.

The plaintiffs’ bar will tell you that this money is a small price to pay as fair
compensation for victims for injuries suffered at the hands of what they refer to as

“big business.” There are, however, more than a few problems with that argument.

The U.S. Chamber Institute for Legal Reform strongly supports the idea that all who
have been truly injured need to have access to just compensation through our legal
system. That is what America’s civil justice system was originally designed to do.
America’s legal crisis, however, is preventing these “true victims” from receiving

their just compensation.

For example, take a look at the asbestos litigation crisis. As many as 90% of the

people filing asbestos claims are not sick. As a result, our courts have become so
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clogged with asbestos lawsuits that a majority of compensation is going to people
who are not genuinely impaired. Furthermore, people who have become truly sick as
a result of their exposure to asbestos are not receiving the compensation they need
and deserve. Transaction costs, including lawyers’ fees and expenses, have

consumed more than half of total asbestos spending.

Furthermore, statistics show that America’s legal crisis is hurting our employers —
large and small. The Tillinghast report found that more than half of the total cost of
the tort system ($129 billion) is borne by America’s businesses. A recent study
conducted for ILR by NERA Economic Consulting, however, found that small
businesses with $10 million or less in annual revenue bear 68% of that cost, paying
$88 billion a year. That translates to about $150,000 a year per small business in tort
liability costs — money that could be used to hire new employees, increase employee
benefits (such as expanded or improved health care benefits), reinvest into the

business or otherwise put to more productive use.

The NERA data further shows that very small businesses (§1 million or less in annual
revenue) bear 26% of the business cost, paying $33 billion a year. That translates to

about $17,000 in tort liability costs a year for each of these very small businesses.

The bottom line is that America’s litigation explosion is hurting our employers and
threatening American jobs. Companies that aren’t driven out of business by the costs
associated with excessive litigation are forced to raise their prices — and that means a

higher cost of living for U.S. consumers.
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Despite these facts, those opposed to legal reform will continue their efforts to
demonize American business. These attacks ignore the fact American businesses are

responsible for creating unprecedented wealth and prosperity in this country.

They ignore the fact American business is responsible for the development of life-
saving drugs and medical techniques that have expanded our life-spans and improved

our standards of living.

They ignore the fact that American business is responsible for supplying our troops,
securing our homeland, putting safe and affordable food on our tables, and making

this country the beacon of opportunity for the rest of the world.

‘While American business continues to drive our engines of economic growth, a select
group of wealthy, billionaire trial attorneys is fueling a legal crisis that is raising our
prices, crippling our employers, destroying our jobs, decreasing shareholder value,

and threatening the health and well-being of our families and children.

‘What should be done to fix America’s legal crisis?

First, ILR strongly urges Congress to enact bills that cut back on frivolous litigation,

such as the Class Action Fairness Act and the Fairness in Asbestos Injury Resolution

Act. ILR also supports medical malpractice reform legislation, as well as the host of
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pending legislation providing liability protection for manufacturers of lawful goods

and services under certain circumstances.

ILR also supports the recently introduced Lawsuit Abuse Reduction Act (H.R. 4571).
This legislation would curb frivolous lawsuits by strengthening the enforcement
provisions of Rule 11 of the Federal Rules of Civil Procedures, mandating monetary

sanctions against attorneys who file frivolous lawsuits.

Most importantly, the legislation would also prevent venue-shopping by requiring
that civil litigation may only be filed in the state and county (or federal district) where
the plaintiff resides, where the injury occurred, or in the state and county where the
defendant’s principal place of business is located. This provision is vital to stopping
the surge in lawsuits being filed in certain “problem areas” of the country, such as
Madison County, Illinois. In 1998 only two class actions were filed in Madison
County courts. During 2003, however, 106 class actions were filed — an increase of

more than 5,000 percent.

The provision would address one of the major problems in “jackpot jurisdictions”
such as Madison County -- judges allowing cases to be heard that have little or no
connection to the jurisdiction. For example, Madison County courts handed down a
$250 million asbestos settlement to a man who was from Indiana and was allegedly

injured in Indiana — with no connection whatsoever to Illinois.
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The most recent ILR/Harris State Liability Systems Rankings Study illustrates how
the problem of venue-shopping is drastically impacting the economies of states with
poor legal climates. This study included a poll of a national sample of in-house
general counsels and other senior litigators on how reasonable and fair the tort
liability system is perceived to be by U.S. business. An overwhelming 80% of those
surveyed in this year’s poll reported that the litigation environment in a state could
affect important business decisions at their company, such as where to locate or do
business. That statistic does not bode well for poorly-ranked states looking to attract

new jobs and improve economic development,

Lawyers from around the country flock to these local problem jurisdictions to file
lawsuits against employers located across America. So while those courts are
threatening local jobs, they’re also having an impact on our entire nation’s economic
well-being. It is unacceptable that a handful of these problem courts are unfavorably

deciding the fates of workers, businesses, and communities all over the country.

The Lawsuit Abuse Reduction Act would be a major step forward in bringing
common sense and fairness back to the system by ending this rash of venue-shopping,
putting teeth back into Rule 11, and drastically increasing the accountability of

plaintiffs’ attorneys.

There are obviously a variety of measures that can be taken to bring comumon sense

and fairness to our civil justice system. But, while supporters of legal reform have
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recipes for fixing America’s legal crisis, opponents of reform are blocking our access
to the kitchen. In other words, success depends on breaking the political logjam that

has been placed in our way by the plaintiffs’ bar.

In conclusion, it is imperative that we look beyond the mere rhetoric of legal reform
opponents to see how excessive litigation is threatening the livelihoods of all
Americans., Just look at the case of the Girl Scouts in Metro Detroit, who, according
to a report by The Detroit News, are forced to sell 36,000 boxes of cookies each year
just to pay for liability insurance. Former Girl Scout Laurie Super was quoted in The
New York Times as saying, “it’s getting harder to sell [cookies] ... Our local Wawa
stores said they couldn’t let the girls set up their booth anymore, because of liability

issues.”

The Girl Scouts. Big business? Not quite.

For these reasons, the U.S. Chamber Institute for Legal Reform strongly urges this
Committee, as well as the full Congress, to continue their efforts to make our legal
system simpler, fairer and faster for every individual, every family, and every

employer throughout the country.
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PREPARED STATEMENT OF AMERICAN MEDICAL ASSOCIATION

The American Medical Association (AMA) appreciates the opportunity to express
its views on approaches to limiting lawsuit abuse and applauds the Chairman and
the Committee for holding a hearing on this important issue. Medical liability re-
form is the AMA’s number one legislative priority and limiting lawsuit abuse
through the reduction of meritless claims would be an important step toward reduc-
ing the soaring medical liability premiums that many physicians are forced to pay.

Every time a lawsuit is filed, the physician and the physician’s insurance com-
pany are forced to expend considerable resources to defend the suit regardless of
whether or not the case actually has merit. Even though experts have found that
nearly 70% of all lawsuits are dismissed before trial, the average cost to defend a
claim that ultimately gets dropped or dismissed is approximately $24,669 per law-
suit.! For those cases that actually go to trial, including the 7% of claims that go
to a jury verdict, physician defendants prevailed 82.4% of the time.2 However, the
cost to defend those cases averages $91,803.3

The costs add up significantly when nearly every physician in the U.S. can expect
to be sued at some point in his or her career. A recent study of South Florida physi-
cians found that physicians across all specialties were sued an average of 1.10 times
during their career while physicians in high-risk specialties, such as neurosurgeons,
were sued an average of 4.5 times during their careers.4

Findings have shown that approximately 80% of medical liability claims show no
signs of a negligent injury.> One of the authors of the “Harvard Study,” Troyen A.
Brennan, along with two colleagues, conducted a follow-up study in 1996.6 They
found that the only significant predictor of payment to medical liability plaintiffs in
the form of a jury verdict or a settlement was disability, and not the presence of
an adverse event due to negligence.”

A Harris interactive study conducted in 2002 illustrates just how detrimental the
litigious nature of our society is to physicians and other health care professionals.
This study reveals the extent to which the fear of litigation affects the practice of
medicine and the delivery of health care. Specifically, the study found that three-
fourths (76%) of physicians believe that concern about medical liability litigation has
negatively affected their ability to provide quality care in recent years.® Addition-
ally, the study found that a majority of physicians (59%) believe that the fear of li-
abilit% discourages open discussion and thinking about ways to reduce health care
error.

Physicians and their insurance companies are not the only ones paying the price
for having to defend meritless lawsuits. The federal government has reported that:

The cost of the excesses of the litigation system are reflected in the rapid
increases in the cost of liability insurance coverage. Premiums are spiking
across all specialties in 2002. When viewed alongside previous double-digit
increases in 2000 and 2001, the new information further demonstrates that
the litigation system is threatening health care quality for all Americans
as well as raising the costs of health care for all Americans.10

Patients are further impacted when their access to critical services are reduced
due to physicians paring back services or relocating their practices in order to avoid
the high premiums required to insure themselves against medical liability claims.
Additionally, in 2002, the American Hospital Association reported that more than
one-fourth of the nation’s hospitals reported either a curtailment or complete dis-

1U.S. Department of Health and Human Services, July 24, 2002.

2PHYSICIAN INSURERS ASS'N OF AM., PIAA CLAIM TREND ANALYSIS: 2002 ed. (2003),
exhibit 6a.

3Lori A. Bartholomew of PIAA, Remarks to the Am. Coll. Of Radiology (May 13, 2003).

4 Floridians for Quality Affordable Healthcare, Physician Professional Liability Survey, De-
cember, 2002, Conducted by RCH Healthcare Advisors, LLP.

51d

6T1r.oyen A. Brennan, Colin M. Sox & Helen R. Burstin, Relation between Negligent Adverse
Events and the Outcomes of Medical-Malpractice Litigation, 335 N. ENG. J. MED. 1963 (1996).

71d.

8 HARRISINTERACTIVE INC., COMMON GOOD, COMMON GOOD FEAR OF LITIGATION STUDY: THE
ImpACcT ON MED. 65 (2002), available at http://ourcommongood.com/library/download/
litrprt.pdf?item—id=10032 (last visited Feb. 12, 2004).

9Id.

10See OFFICE OF THE ASSISTANT SEC’Y FOR PLANNING AND EVALUATION, U.S.
DEP'T OF HEALTH AND HUMAN SERVS., UPDATE ON THE MEDICAL LITIGATION CRI-
SIS: NOT THE RESULT OF THE “INSURANCE CYCLE” (2002), available at http:/heal-fl-
health-carepdf.netcomsus.com/resources—update—report.doc (last visited Feb. 3, 2004).
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continuation of at least one service as a result of liability premium expenses grow-
ing by over 100%.11

The crisis facing our nation’s medical liability system has not waned—in fact, it
is getting worse. Escalating jury awards and the high cost of defending against law-
suits, even meritless ones, have caused medical liability insurance premiums to
reach unprecedented levels. Just recently, the AMA added another state, Massachu-
setts, to its list of states in crisis due to the effects of rising medical liability costs—
putting the number at 20.

The AMA agrees with the findings of the Joint Economic Committee from its
study in May 2003, where it stated that “reform of the medical liability system could
yield significant benefits that could:

e Yield significant savings on health care spending;

e Reduce unnecessary tests and treatments motivated out of fear of litigation;
e Encourage systematic reform efforts to identify and reduce medical errors;

e Halt the exodus of doctors from high-litigation states and specialties;

e Improve access to health care, particularly benefiting women, low-income in-
dividuals and rural residents;

Produce $12.1 billion to $19.5 billion in annual savings for the federal govern-
ment; and

Increase the number of Americans with health insurance by up to 3.9 million
people.” 12

The AMA again thanks the Chairman for holding this hearing and looks forward
to the opportunity to work with the Committee to identify new ways to reduce law-
suit abuse and to achieve these important goals for the country.

11 American Hospital Association and the American Society of Hospital Risk Management
study, statement by AHA before the Federal Trade Commission, September 9-10, 2002.

12LIABILITY FOR MEDICAL MALPRACTICE: ISSUES AND EVIDENCE, A Joint Economic
Committee Study for the Joint Economic Committee, United States Congress, May 2003.
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What [ call the “magic jurisdiction,”.. [is] where the judiciary
is elected with verdict money. The trial lawyers have estab-
lished relationships with the judges that are elected; they're
State Court judges; they’'re popul|ists|. They've got large
populations of voters who are in on the deal, they're getting
their |picce| in many cases. And so, it’s a political force in
their jurisdiction, and it’s almost impossible to get a fair trial
il you're a defendant in some of these places. The plaintill
lawyer walks in there and writes the number on the black-
board, and the first juror meets the last one coming out the
door with that amount of money....These cases are not won
in the courtroom. They’re won on the back roads long before
the case goes to trial. Any lawyer fresh out of law school can
walk in there and win the case, so it doesn’t matter what the
cvidence or law is.!
— Richard “Dickie” Scruggs, trial lawyesr, whose firm collected
$1.4 billion in legal fees from tobacco settlements.
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Preface

Th‘ report presents the results of the sceond annual
urvey of the membership of the American Tort

m Association

v

I'RAY) and serves 1o document litiga-
tion abuses that occur in jurisdictions identificd by A

members as “judicial hellholes” Judicial hellholes are

placy

s where court procedures and the law are systemati-
cally applied in an unlair and unbalanced manner against
delendants. Often, plaintifls’ lawyers choose these jurisdic-

tions to bring their cases because of their reputation for
pro-plaintff decisions and high verdicts, and their lower

standards for the admissibility of expert testimony and the

ass action lawsuits,

certification of ¢

AT'RA has identified many areas that might be considered
judicial hellholes and chosen 1o focus on 13 citie:

coun-
ties, or judicial districts that were most frequently identified
by the respondents to ATRA

urvey; and verified by inde-
pendent research. We have collected anecdolal information

and storics reported in the media to provide examples of

the litigation abusces that occur in hellholes, We appre

ate
that there may be other jurisdictions that are judicial hell-
holes, and that there are additional examples of the litiga-

Lion abuses in hellholes discussed in this repart.

AT'RA seeks fair and balanced application ol the law so
that all liti;
o

ants can receive a fair trial. We wish to make
t that ATRA's judicial hellhole project
not an cffort to obtain a special advantage for defendants in

r at the ou

these arcas. This report docs not have as its focus the

change of wort law, although there is certainly an important

civil jus

ce need and one that is the subject of a number of
ATRA initiatives. In this report, ATRA's goal is 1o restore
“Equal Justice Under Law,” the moto eched on the fagade
of the Supreme Court of the United States, but sometimes

forgotten in judicial hellholes.

Bringing Justice to Judiecial Hellholes

This 2003 report incorporates a new scotion highlighting
“points of light,” recognizing judges and le;

islators whosc

recent actions may help quench the fire injudicial hellholes.

Identilying a problem can be useful in drawing auention
W it, but w do so without offering any solutions does litle

to improve the s
we suggest certain changes that can be made in judicial
hellholes to restore fair and equal justice under the law.

ituation. In the final section of this report,

ATRA welcomes information from readers with
additional facts about the judicial hellholes identified in
this report, as well as information about other jurisdictions

where equal justice under law is denied in civil litigation.
Please send such information (o the attention of Michael

Lions, au

Hotra, Director of Legislation and Communic
mhotra@atra.org or writc the American Tort Reform
Association at 1101 Connccticut Avenue, NW, Suite 400,
ashingron, D.C. 20036,
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About the
American Tort Reform Association

ounded in 1986, ATRA is a District of Columbia corpo-
lei()n designated by the Internal Revenue ice as 4
501(c)(6) arganization. ATRA has grown 1o become a
broad-bascd, bipartisan coalition of more than three hun-

dred large and small businesses, corporations, municipali-

Lie:

associations, prolessional [irms, nonprofit organi:
tions, and physician groups that support civil justice
reform, Its mission is Lo bring grealer lairmess, balance,

and predictability to the civil justice
cducation and legis

tem through public

arive reform.

ATRA moni

s developments in tort law, supports legisla-
tion 1o further its mission, publishes reports, and submits
an

coes briels Lo state and federal appellate courts when
issues are relevant Lo its goals, The Association works with

local and statewide gra
the country. ATRA publishes a weekly Legislative Warch that

SIOOLS citizen-activist groups arouncd

keeps its members apprisec of torl reform initialives al the

state and federal level, as well as a bi-wecekly Leaders’

Iipdate report to state tort reform organization lcaders on
current developments on civil justice issucs. ATRA also hosts
conlerences at which coalition leaders meet 1o discuss past

suc

sses and luture strategies in support of its goals.
For more information about AIRA, visit its website
WWW.Alrd. Org.

Bringing Justice to Judiecial Hellholes
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Executive Summary

¢ ¢ udicial hellhole: re citics, countics, or judicial dis-
Jrrims that attract lawsuits from around the nation or
the region because they are correctly perceived as very
plaintiff-lriendly jurisdictions. They are places where the
law is not applied evenhandedly (o all litigants. In these
sstematic bia

against defendants, particu-
Ty those located outside of the state. West Virginia State

Supreme Court Justice Richard Necly candidly deseribed

onc of the reasons behind this phenomenon in his recent

book: “As long as I am allowed o redistribute wealth from
out-of-state companics to injured in-state plaintiffs, 1 shall

continue 1o do so. Not only is my sleep enhanced when I

give someone’s else mone;

v, but 50 Is my job securily
tate plaintills, their families, and their

because the in-

fricnds will reeleet me... Tt should be obvious that the in-

state local plaintiff, his witness can all

vote for the judge, while the out-ofstate defendants can’t
even be relied upon 1o send a campaign donation.™
ATRA has conducted a survey of its members (o deter-
mine which areas they would idendly as judicial hellholes
bascd on their experience. ATRA interviewed individuals

familiar with litigation in the hellholes in an effort to deter-
mine what makes cach arca a judicial hellhole, and to docu-
ATRA

ent research of press accounts, stud-

ment the litigation abuses that occur in hellhol

conducted independ

ies, court dockets, and other publicly available information

aims. While high profile

to verify and substantiate these cl:
i medical malpractice, 4

uch a
s action abuse, dominate Lthe headlines in some hell-

bestos lawsuits, and

holes, we belicve that such examples indicate a broader

lack of fairncss that is occurring in these courthouss

Any

individual or employer has reason to fear a lack of duc

process i sued in a judicial hellhole,

This vear, 13 areas were most [requently named by ATRA's
members as judicial hellholes and supported by ATRA's

study: Madison County; 1linois; Jefferson County
(B
(Copiah, Claiborne and Jefferson Counti

wmont), Toxas ial Circuit

Mississippi’s 22nd Jud
Ticalgo County,

lexas; Orleans Parish, Louisiana; Kanawha County, West

Bringing Justice to Judicial Hellholes

Virginia; Nucces County, ‘lexas; Los Angeles County,

California; Philadelphia Court of Common Pleas,

Pennsylvania;

liami-Dade County, Florida; the Gity of §
Louis, Missouri, and Holmes and Hinds Counties, Mississippi.

L

The [ollowing pages will highlight liiigation abuses thal have
+] in the s and provide an cxplanation wi
these arcas are considered judicial hellholes.

oceur

arce

Judicial hellholes are sometimes roforred to as “magnet

courts” or even “mag

ic jurisdictions” — magic in that they

can seemingly pull million or billion dollar verdicts out of a
hat and create causes of acuion previously unknown or pro-
cedural rules that are foreign to due proc

In addition to these 13 hellholes, the report also

includes ancedotal information on three additional arcas:
Hampton County, South Carolina; the Northern Panhandle
of the State of West Virginia; and appellawe level courts in

New Mexico. These areas are awarded a “dishonorable

s also named by

mention, respon-

dents as judicial hellholes, and this report highlights a par-
ticular abusive practice or warped litigation environment in

these jurisdiction:

Alter pointing out the problems in hellhole jurisdictions,
ATRA highlights “paints of light"— places where judges and

legislators have recently intervened to stem abusive prac-
tices. Such positive actions include the recent enactment of
comprehensive tort reform in Texas, a package of tort
reforms in Mississip pi, and the stemming of forum shop-
ping in Pennsylvania and West Virginia. It also includes the

clamping down on the flood of mass joinders flosving into

Jellerson County, Mi: ippi, by Judge Lamar Fekard.

The examples above illustrate, there are several reforms

that judges and legisl:
judicial hellholes. First, A

ators can adopt to restore balance to

A supports the strengthening of
venue and forum non conveniens laws. Venue laws deter-

mine the appropriate county within a state for a plaintiff to

file a lawsuit. A [air venue rule would allow suits 1o be

brought where the person lives, where he or she wa

injured, or where the defendant’s principle place of busi-

s located. The doctrine of forum non conveniens, 4
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related concept, allows a court in one state to dismi:

i@

claim when the court finds that it would be more appropri-
atcly heard in another state. Likewise, courts should ensurc

that the doctrine of forum non conveniens is applicd in a

manner that requires a meaningful connection with a jur
diction, Hnally, Congress should enact the Class Action

Fairness Act of 2003, which would provide some solace (0
ial hellholes that their case can be
cnvisioned |

thase hauled into jud

heard in a4 more neutral, federal forum, as

the Founders crafting of “diversity jurisdiction” of the feder-
al courts. It is also important for courts to faithfully fulfill
their “gatckeeping” role by ensuring that expert testimony
is reliable and keeping “junk science” from the courtroom.
Frequently overlooked is the importance of improving the

jury system. The collective wisdom of a representative jury

can provide the foundation [or hearing and d
in a fair and balanced way and help avoid ouier verdicts.

ing cases

ATRA encourages employers to adopt jury-friendly policies.
The Association also supports legislation, such the model
Jury Patriotism Act developed by the American Legislalive

xchange Council, that is designed promote jury service

and cnsurc that jurics include the wide range of knowledge
and experience of the community to make informed and
fair decisions.

While legislation can help alleviate the problems identi-
fied in this report, one of the most ellective ways 1o

improve the litigation environment in hellhole jurisdictions

is through the fair and full attention of the media and
action by readers of this report. ATRA believes that by plac-

ir

g a spotlight on the lidgation abuses that occur in hell-

holes, the public and the media can persuade the courts

in

hellholes to apply the law fairly to all litigants.

American Tort Reform Association
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Introduction to Judicial Hellholes in the
United States: Equal Justice Under Law?

2o more hallowed

Thcrc are very foew institutions in Ameri
than the judiciary. American courts are a place where

Lruth is 1o be pursued, justice is o be blind, and the rights
ol the partics arc (o be protected. In many courtrooms

throughout America, judges uphold these tenets and serve

their communities proudly. Not so in judicial hellholes. In

these courtrooms, as Dickie Scru

ggs pointed out in the
remarkable moment of candor noted earlier, the notion that

black robes and jury boxe:
TCSCOTATIVE jurics

create impartial judges and rep-
s a fallacy. What increasingly appears to be

true, though, is that these jurisdictions have been targeted

and cultivated as places where justice can be skewed by the

plaintiffs’ bar for its own bonefit.’

What judicial hellholes have in commaon is that they sys-
tematically fail to adhere to core judicial tenets or princi-

ples of the law They have strayed from the mission of

being places where legitimate victims can seek compensa-
5. Weaknesses in

tion from those who caused their injuri

widence are routinely overcome by pre-trial and procedur-

al rulings. Product idenrification and causation become
virrelevant because [they know] the jury will return a ver-
dict in favor of the plainuill.™ Judges approve novel legal
thy
receive “damage
may be culpable, but because Lhey have deep pockets or
will be willing 1o sewle at the threat of being subject o the

ies so that plaintills do not even have w be injured (o

. Defendants are named not because they

jurisdiction. Not surprisingly, judicial hellholes have
become magnets for pe:
state cmployers,

sonal injur
plaintiffs” lawys

5 against out-of-
s from around the

country choose these jurisdictions 1o file their cases —

especially when those cases are weak or speculative.

The purpose of ATRA's judicial hellholes initiative is Lo

dictions.

show the litigation abuses that occur in these jur
Our goal is to help change the litigation environment in
these areas so that it is fair and balanced.

While some have suggested that entire states may be
labeled hellholes, as respondents 1o ATRA'S survey have

demaonstrated, it is usually only specific counties ar courts

in the state that deserve this title. This list is by no means

Bringing Justice to Judiecial Hellholes

exclusive or exhaustive. In many states, including some that
have ree

ived national attention, the majority of the courts
arc good and the publicity is a result of a few bad apples.
BBecause Lort law is generally court-made, and judicial deci-
sions are so determinative in the outcome of individual
cases, it may only take one or two judges who siray from
the law in a given jurisdiction 1o become a hellhole,

To the extent possible, ATRA has tried to be specific in

fair tr

plaining why defendants unable to achicy

within these jurisdictions. Because

'IRA members may

lawsuits in thesc juri
ably
cases were identified in this report — a sad commentary

about the hellholes in and of themselves. This concern is

fictions, some members were just

cancerned about reprisals if their names and their

not hypothetical or speculative. In June 2003, The Lakin
Law Firm, which represents itself as the “Best Personal
Injury Law Firm™ and is active in class action ancl asbestos

the

litigation, sought to haul civil justice activists ac
country into a Madison County court as a result of their
advocacy. After a joint press event to discuss the unfair legal
Lreatment thal mar
Caunty, leaders of ATRA, the Illinois Civil Justice League,
the 1llinois Chamber of Commerce, and the U.S. Chamber
of

liability lav

il litigants have received in Madison

ommerce were subpoenaed in a class action product

suit, involving claims of defeclive automobile
paint.’ ATRA had no knowledge of facts of this case, which
was totally unrclated to the press event. The subpocna

5CI

d on ATRA sought to compel the organization to
release confidential financial informartion and membership
ol
appearing for a deposition in Madison County or the legal
ATRA helicves the purpose of

lists, and require it Lo either pay Lhe Lravel expenses

fees in fighting the subpocna,

the subpoena was Lo intimidate anc silence ATRA and its
right under the First Amendment of the T1.S. Constitution
Lo discuss why it believes Madlison County is a judicial hell-
hole. ATRA filed a motion to quash the subpocena based on
the violation of its fundamental rights of speech and associ-
ation of ATRA and its members that would result from such

an unconstiwtional invasion,” and was prepared 1o file a



motion for sanctions against the plaintiffs’ lawvers for their

clear abuse of process in using the court

for an ulterior purposc unrelated to the pending case ® live

weeks later, the law firm withdrew its subpocna, whicl
AT'R
mation that the subpoena had no ground w stand on in
the first place.

views as a clear vindication of its

rights and as

Understandably, in an elfort 1o respect the confidentiality
of its members, ATRA has, therefore, relied primarily on

news articles and other publicly-available source:

examples of injustice in cach hellhole.
Citations for these sources can be found in the over 250
endnaotes [ollowing this report.

Common Problems in Hellboles

Each hellhole s

~ction of this report contains unique deci-

sions and verdicts, but there are common themes thar bind

these jurisdictions together. Some of these issues have

ative ly new.

B Forum Shopping: As verdicts and seulements have

increased dramatically, plainuifls” lawyers [rom other

jurisdictions around Lthe country are (inding it more
lucrative Lo join with plainiilfs’ lawyer in judicial hell-
holes and split the take, rather than file the cases on
their own in their own arca. This only exacerbates the
problem. When local courts are burdened with too

many out-of-state cases, they tend to shorteut the rights

ses that belomn,

where inl

for praper cascs brought by local residents and places
an unfair burden of paying flor the increase workload in

the judicial system on local taxpayers, who elfectively

subsidize the processing of these out-ofstate claims,

B /mprope

Class Certifications: Judges and trial lawyers

al hellholes know that when classes are certi-

in judic

fied, companics arc under extraordinary pressure to suc-

cumb o “blackmail seulements™ regardless of the mer
its of the «

se. In some hellholes, judges are notorious

for certilying classes that do nou meel the
ically laid out in the law: that the ¢l

ileria specil-

Ji

are based ona

cntly

claims

large, that each class member's
common question of law or fact, that the class represen-

tarive’s ¢ rpical of the
that thy

ests by the lawyers whao have brought the class action,

s a fair and adequate protection of class int

B Mass Actions: Where class cerlilication is nol an option,
the same

amics can be achieved through mass join-
ders or consolidations, a tactic that has been used more

frequently in recent ye

s. In thesce instances, judges

subpoena power

al courthouse cause needless delays
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combinc tens, hundreds, or even thousands of individual
claims against various defendants into one mass trial in
an cffort to clear their dockets. The goal of mass actions

is to fore ather than have the

companics to settle,

cases determined on the merits, With so many plaintiffs
and defendanus, individual parties are deprived of their

rights o have Lheir ¢

ases fully and fairly heard by a jury.

W The Ashestos Exemption” from Actual Infury and Due
Process Requirements: Tt used to be that to suc in tort
litigation, a plaintiff needed to be injured. Now, judges
in judicial hellholes

are allowing suits for “damage
where na injury or impairment exists. And plaintiffs
are being allowed 1o recover for “fear” that they may

become sick at a later date, Mass actions and expedited

Lrials are especially prevalent in asbestos litigation,
which encroach on the constitutional due process
his alforced w all.

B Cozy Relationships: 1 is becoming more and more

clear that judges in judicial hellholes are elected of, by,

and for plaintiff; arc hauled
into court all over the country, local wial lawyers work

L In these hell-

with the same judges year in and vea

holes, they conuribute 1w their campaigns and routinely

socialize with them.

B Expedited Trials: Tn some jurisdictions, courts schedule

many trials on the same date, but then call few of those
cases. This practice makes it dilficult for a defendant 1o
prepare its cases and pressures it o seule.

Of course, there are many other commonalities: the

* the failure to dismiss frivolous

admission of “junk scicneey

Judicial hellholes have carned their repultation because
judges in these juri

rLuni-

ctions do now miss many oppo

o find for the plaintiffs. . and their lawyers.

A Look Back:

The 2002 Judicial Hellboles

In 2002, ATRA members named 11 areas most [requently as
al hellhol
County, California (particularly, the Civil Central West
Division);

>

judi lameda County; California; Los Angel

an Fran : Madison

co County, Californi

County, 11l ; Orleans Parish, Louisiana; Mississippi’s
22nd Judicial District; the City of St Louis, Missouri;

Jellerson County, Texas; Hidalgo County, Toxas; Nucces
County, Texa

and Starr County, Texas. In addilion, several
counties in Alabama; Hampion County, South Carolina; and
West Virginia were given a “dishonorable mention™ as areas
that have also been named as judicial hellholes by numer-

American Tort Reform Association
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ous individuals with whom we spoke. ATRA's 2002 Judicial
Hellholes report achieved its goal of shining light on the
abuscs of these jurisdictions. The report was covered in the

national media as well as in local newspapers in many of

I'RA's focus on the

the states containing judicial hellholes
wroubling practices of these courts and the difficuly in
obtaining a fair trial was helplul w passage of Lort reform in
1 liability and venue

Mississippi and ‘lexas, and med
s the Dallas

reform in West Virginia in 2002, For example,
Morning News recognized, [t |he shadow of Beaumont and
other alleged “hellholes

ties, hovered over the Legislature this spring as lawmakers

including three other Texas coun-

overhauled state tort laws.

The 2003 Judicial Hellboles
This y
members as judicial hellholes. Of these, eight areas are

veteran hellholes of ATRA's 2002 survey, or “repeal ofllend-

ar, 13 areas were most frequently named by ATRA's

€ cnred in this

(designated with an *). They are p
report and ranked based on the frequencey by which they

were namecl.

1. Madison County, lllinois*

Jellerson County, Texas*

3. Mississippi’s 22nd Judicial Gircuit (Copiah, Claiborne
%

and Jelferson Countic
4. Hidalgo County, lexas*
5. Orleans Parish, Louisiana*

6. West Virginia, and particularly Kanawha County

7. Nueces County, lexas*

8. Los Angeles County, Calilornia*

Court of

9. Philadelphia »mmon Pleas, Pennsylvania

1

Miami-Dade County, Florida

11. City of St. Louls, Missouri*

12 & 13. llolmes and Llinds Countics, Mississippi

In addition, Hampton County, South Caroling; the
Northem Panhandle of West Virginia; and appellate courts
in New Mexico are awarded a “dishonorable mention” as
areas in order that have also been named as judicial hell-
holes by many indivicluals with whom we spoke.

This report highlights the litigation abuses that have
occurred in these arcas and provides an explanalion as 1o
why these jurisdictions are considered hellholes. It also
considers “points of light,” recent actions by judges and
legislators thal have sought Lo restore [airness and balance

Lo the judicial system.

Bringing Justice to Judiecial Hellholes

Illinois

Madison County,

Thcu_ is a
lawyers th

and indeed the entire nation,

ason that plaintiffs’

ighout lllinois,

flock to a courthouse in a small,

rural county Lthal covers

just 725
square miles in southwest Illinois.

Follow the Personal Injury
Lawyer Money

Some say, “follow the monc:

The locally elected fadges of the
Circuit Court of Madison County

receive al least three-quarters of

their campaign funding from the
lawyers who appear before them
to represent plaintiffs in personal injury; cl
medical malpractice cases.” While the answer may not be

so simple, such contributions combined with the favorable

rulings of the court and its willingness to hear s that

are ingly bevond its jurisdiction is cause for at least a

suspicious cyebrow.
The Jackpot Jurisdiction

Another reason may be Madison County’s reputation [or

exorbitant awards. Not onc

s but twic
jackpot jurisdiction.”* As
the newspaper recognized, “|tjhe number of suits has shot

, the Chicago Tribune

crowned Madison County as a *

through the rool, and local newspapers sport advertise-
ments looking for the local plaintifl whao

n provide a caon-

venient excuse o file in Edwardsville.... [1The Madison

illustration

County phenomenon also provides a dramal.

of the potential [or poor public policy when hin;

geL

carried away.”

¢ Even retired Madison County judge, John
DeLaurenti, weighed in that it took Madison County four

decades to carn its reputation, “but now, it is

50 big with so
much money and potential influence on people’s carcers

that is has become very dillicult o lmic ivin any way™

The Courthouse is Open for Business
Madison County judges are infamous for their willingness

to take ¢ from acr

s the country, with lirtle or no local
connection, and offer decisions that regulate entire indus-
tries nationwide. Through artful pleading, lawyers are

skilled at stopping defense lawyers from moving their cases

o a more neutral forum by including a named plaintiff
from the defendant’s home state or toying with the amount
in controversy (o defeal the requirements of lederal diversi-
Ly jurisdiction. Madison County's over-eagerness Lo hear

cases (rom other parts of the state has even been cr

cized



by the Supreme Court of Hlinois.” The most recent ¢

gain public

utiny is Gridley v. State Farm Mutual

Automobile nsurance Co., a class-action suit over allegedly

fraudulent practic emming from th acarin

dont. " The Supreme Gourt of

Louisiana to a Louisiana re:
Minois is expected (o rule on whether the case is another
instance of pure forum shopping that should be moved

either 1o a more appropriate 1linois

ounty or dismissed

and sent back to Louisiana. Some believe that this cas

> pro-
vides the Court with the opportunity 1o again express its
frustration with the Madison County debacle and strength-

en Hlinois® rulcs

@

cgarding forum non conveniens — that is,
the issue of where a case ought be filed and decided.
Because the purpose of this report is o [oster change,
it is only [air (o recognize when positive action takes place.
During the wiiting of this report, Judge Byron, a Madison
County Circuit Judge, fairly dismissed an aciion led in
Madison Gounty under the forum non convendens doctrine
and directed the plaincff back to his home state.™ The dis-
dent of W

misscd case concerned a liferime res

shingron,
ashinglon, and was allegedly exposed o
ashestos and injured in Washingion, reccived no medical
trcatment in Hlinois, and had no witnesses to estify on his

who worked in W

behall in inoi

30, what was the plainiill”s connection

? A 10-day family vacation almost 50 years ago.”
While it seems outrageous that the plainii

with Tllino;

alomey even

atrempted to bring the case in Madison County it draws fur-
ther artention to some trial attorneys” wild attempts t have
their cases heard in Madison Counry: This report commencds
Judge By
the plaindfl’s atorney atempt (o present the case in an

n for his dismissal of the action, which thwarted

improper, but perhaps more profitable, jurisdiction

A “Class Action Paradise”

As class action lawsuits find their way to Madison County with

increasing frequency: the county has become known by some

as the “lawsuit capital of the world” and a®

class-action pay

o

dise.” Tt recently carned its own segment on 20/20.% Tndeed,
Madison County experienced an extraordinary 2,050%
ase in class action lawsuits in three years between 1998

and 2001, and the increase was expected o reach 3,850% by

Plaintiffs

F o

lawyers know how easy it is to cer

nationwide class in Madison County persuade the court to
apply favorable law, and Lhen extract a court-approved settle-

ment that compensates the la

tims, who often receive no more than a.

School of Law observed, “"Madison County judges are ir

mous [or approving anything put before them, however

unfair (o the class or suggestive of collusion thal is.
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Benjamin N. Cardozo School of Law legal cthics

or Lester Brickman concludes that “the rule of law has
2 The

Supreme Court of linois recently took a small step forward

Profes

been displaced by the “rule of class action lawyer:

toaddress class action abuse by changing its rules to allow a
party 1o seek leave [or an interlocutory appeal of class cenifi-

cation orders.” This change, which became effective in 2003

alter millions of dollars in setllements and judgments,™ is a
positive first step, and more needs to be done to solve the
substantial problem of forum shopping.

Locally clected judgs and con-

s in Madison County haw

linue o, set nationwide policy with respect Lo the insur-
ance, communications, and various other industries. One
recent example is @ Madison County judge’s approval of a
$350 million settlement in a class action lawsuil against
AT&T and Lucent in November 2002 Lhat alleged customers
were being billed 1o lease telephones al an exorbitant rate.
Torty-four lawyers from four law firms who worked on the

case will split $80 million of the scrtlement for legal fees and

about $4 million for cxpenses. The customers, on whose

behall these lawyers brought the case, ook an average loss
of $6.49. They arc cligible for a $15, $40, or $80 payment
based in part on how long they paid to lease phonges,

Blockbuster seems to be a favorite target of class action

lawvers. In 2001, lawvers filed a national class action
lawsuir against the video renter in another judicial hellhole,

Jefferson County, lexas, alleging that the company had

ate fe

charged cxcess Blockbuster thought this las-
suit was over when the court approved a scttlement that
provided customers with discount coupons for rentals, while
their auorneys divided up a $9.25 million fee award.” Bu

the sequel was yel (o come. In April 2002, Blockbuster found

itsclf subject to another nationwide class action lawsuit —
thi

ras cheating members of i

time in Maclison County — alleging that the company

“rewards” program out of free
rentals, which give onc free rental for every five paid rentals.

The lawsuit alleges that Blockbuster did not give customers

credit for “re-rentals” — claiming that late charges on returns
should be counted woward the program. An editorial in the

Belleville News-Democral declared that the pen

ing lawsuit
s

“is giving new meaning Lo the word ‘lrivolo
Asbestos Central

Ashestos ca

, in particular, scem to find their way to

Madisan County Circuit €
County (population 259,000) now hasts more mesothelioma
claims than New York City (population 8,000,000), and a

hurt a a surprising rate. Madison

nine member law firm with one office in Madison County

claims o handle more mesothelioma cases than any firm in

the country.® Why? According o former 118, Auomey

American Tort Reform Association
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General Griffin Bell, it is because its judges aceept ca
from throughout the state and place them on extraordinari-
ly expedited schedules that do not provide defendants with

e

adequate tme to prepare for trial # With the deck heavily

stacked in favor of plaintiffs, defendants are forced to sl

regardless of the meris. When such cases do make it (o
trial, the court does not permit defendants Lo introduce evi-
dence that the plaintill was exposed o ashestos aL a job
with, or by a product of, another company; or that the plain-
tiff may have engaged in other activities that could have
been responsible for the negative health effects. Given such
a procedures, some may have foretold this year's $250 mil-

lion verdict to a single plaintiff for his injurics from asbestos

exposure,” or the $34.1 million dollar

ashestos plaintill in 20007 AL the time, the $34.1 million

wward to a single

award was the largest asbesios verdict in llinois history and

one of the largest asbesios verdicts in the nation.
Appeal? That Will Be $12 Billion Dollars!

It almost cost 4 $12 billion bond to appeal an exe vC VO

dict from a Madison County court.™ First, Philip Morris was
hit with a $10.7 billion verdict ou of a nationwide class
action alleging (hat the company defrauded “lights™ smokers
by suggesting Lo them Marlboro Lights and Cambridge
Lights were actually less hazardous than their full-flavor
brands.® Then, 1o add insult o injury, the company was
orcdered by the Madison County trial judge, Nicholas T
to post a $12 billion bond in order to stay enforcement of
the judgment during appeal.” After lengthy hearings, Judge

yron,

Byron decided instead 1o require the company 1o place a $6

billion nowe owed (o the company, the $420 million annual
interest the note generates, and an additional $800 million
in cash payable in quarterly installments in an escrow
account controlled by the court clerk.” Nevertheless, the

plaintills’ lawyers, unsatisfied that Philip Morris had escaped

bankmpre
Appeals ruled that Judge Byron exceeded his authority by
setting 4 bond lower than the amount of the judgment, plus

appealed. The inois Tifth District Court of

interest and costs.
the $6 billion hond and took dircct appeal.

T'he Supreme Court of Hlinois reinstaed

And They Are Mad...

As fully discussed in the introductory pages of this report,
some plaintiffs’ lawvers are not happy that ATRA and oth-
ers are documenting the litigation abuses occurring in

Madison County. "Th

against non-

profit organizations and cmployers that advocate for civil

justice reform. ATRA encourages its members and all those
seeking justice and fairness, 1o not be intimidated by such
auempls 1o stifle the freedom of speech and association

upon which this country is founded.
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Jefferson County
(Beaumont ), Texas

cfusing to accept
Rn case in Jellerson
Counly can geL you
killed. In an incredi-

ble and sad story, that

is what happened to a
well-respected plain-

tiffs’
he declined to take

attorney when

an asbestos case and

o r
his distraught would- o

be client responded

with a shougun.*

] ; , is known
as 4 particularly plaintiff-fricndly jurisdiction where
The Austint

ocated in Southeast Tex:

suing is

onc of Beaumont’s biggest industrics.
American-Statesman has recognized thal o] ver the past

fow decades, personal injury lawyers have claimed this

territory as their own, establishing Beaumont, Port Author,

Orange, and nearby towns as an enclave where class-action

lawsuils are pursued with a vengeance and juries o

len pass
down sizable judgments.™ As one defense lawyer whao has
tried cases in Jefferson County stated, “I'm not looking for
a pro-defendant place...I just want a fair trial.

I want the playing field to be level.”

Asbestos Lawsuit Magnet Court

Jellerson County is a magnet [or ashestc aims. For

instance, the list of active cases in the 58th and 172nd Civil
Di
dreds, perhaps thousand:
address this sitvation, in 2003, the Senate Siate Alfairs

rict Courts, located in Jackson County, includes hun-
. In order 1o

ol ashestos cas

Committey

inactive docket program and required that claims
objective medical criteria.® Similar programs have proven
o thase who are not sick

successful in protecting the rights
o sue should they became ill, while keeping such claims
from clogging the judicial system and preserving limited
resources Lo compensate Lhe Lruly sick. Unlortunately,
despite several weeks ol negotiation between the Texas
Asbestos Consumers Coalition, the wrial bar, and several

Texas Senato

. as well as Licutenant Governor Dewhurst
and Governor Perry, the ashestos reform bill failed to reach

the 21 votes necessary for rule suspension and was not

brought w a (loor vate. As the ‘lexas Legislature is now out-
olscssion until 2005, the ashestos litigation crisis is likely 1o
continue in Jefferson County courts.
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“The Barbary Coast of

Class Action Litigation”

As ATRA recognized in its 2002 Judicial Iellholes report,
Jefferson County; Texas, has also been called the “the

Barbary Coast of class action litigation.”™ A recent study by
the Manhauan Institute found that the number of class
actions filed in Jelferson County nearly doubled between
1998 and 2000.° The same study also revealed that in class
actions filed in Jellerson County between 1998 and 2001,
only 13 of 173 defendants were based in Jellerson County,
and only 1% of plainifls were county residents.” I is a
place where entreprencurial lawyers have sued out-ofstate
cmplovers and profited from millions in legal fees, while
their clients, most of which were located outside of
Jeffersan County and may not have cven known about the
lawsuit, reccived only coupons similar to that which one

might clip from the Sunday newspape:

Doctors Flee from Rising
Medical Malpractice Liability

As in other judicial hellhols

uch as Philadclphia,
Pennsylvania, medical liability has caused insurance rates
o soar, sending Jefferson County ncurosurgeons, obstetri-

cians, and other doctors flecing the arca™ According to a

‘lexas Sena awards in medical mal-

ymmittee study; jury
practice lawsuits tipled on average (o $3.5 million [rom
1994 1o 2000.% According o the Jelferson County Medical
Society, more than hall of doclors in Jellerson County saw
their insurance rates increase by at least 35% berween 1999
and 2002, with most medical malpractice insurance carriers

leaving the Texas market altogether.™

22nd Judicial Circuit
(Copiah, Claiborne &

Jefferson Counties),

Mississippi

Copiah
Fop 2577

ayclle, the county scat
Ful]el’lel’snn County,
Mississippi, has the distincy
privilege of holding the tile

of “jackpot justice capital of
America.”™ Tt is a small,
rural county where the
number of plaintills rivals
the number of residents
The national media, includ-

ing Lhe Los Angeles Times,
The New York Times

the Washington Times,

Feienon
Lopr s
Tan arsa 517
Fesson e

have all recognized the

Jefferson County phenomenon 4
November of 2002, the popular news pro
Minl
22nd Judi
Jeft
flock from all over the Nation.™ It is more than ironic alier

4 front-page story. In

ram, 60

devoted a program o explaining why Mis:

sippi's
ne, and

ial Circuit, which includes Copiah, Claibo

on County is a fa ¢ for plaintiffs” law to

the airing of the 60 Minues program, Media General
Operations, which owns the local CBS-afliliate, the 60
Minutes producers’, and several individuals who comment-
cd in the program, found themselves named as defendants
ina $6.1 billion defamartion lawsuit in Jefferson Coun

representative of the abuse that occurs in Jeflerson County

Anyone Can Sue in Jefferson County

Plaintifls’ lawyers routinely avoid federal diversity jurisdic-
tion by naming a local company as a defendant, thus avoid-
ing the complete diversity necessary to remove 4 case
involving parties in dilferent siates (o federal court. One

small busincss, Bankston Drug Store, has been called

“ground zero™ in the pharmaccutical litigation business
because, as the only pharmacy in Jefferson County; it has
been named in hundreds of lawsuit alleging the delective
manufacture of consumer prescription drugs in order o
bring a large, out-of-state pharmaccutical company into
local court.” The costs are real. As Ms. Bankston explained,
“I've searched record alier record and made copy alter

copy for use against me....T've had 1o hire personnel 1o

watch the store while Twas dragged into court on numer-

ous occasions to testify. I have endured the whispers and

questions of my customers and neighbors wondering what

American Tort Reform Association
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we did to end up in court so often. And T ha

spent many
sleepless nights wondering if my business would survive

the tidal wave of lawsuits cresting over it

Extraordinary Verdicis Under Investigation

In recent vears, the 22nd Judicial Circuit has handed out
numerous awards of $100 million or more.™ In fact, in June
2003, it was reported that the Federal Bureau of

Inves

tigation was probing possible judicial corruption in
South Mississippi as well as these multimillion-dollar
awards in Joffe:

son Count

Unfairness in Mass Actions

Jellerson County’s willingness 10 permit “mass joinders,”
which allow multiple plaintifls with disparate injuries Lo
join in a single casc, may also be changing for the betrer.
M
cla

ippi is once of only two states that docs not have a

action rule that requires at least some measure of fac-
ual and legal similarity between the claims au issuc.

sen 1999 and 2000, the number of mass actions in

on County gre

7 from 17 10 73, Many of these claims

had no relation wo Jellerson County, were brought by

lawyers [rom all over the country against out-oFstate

employers, included one local defendant o avoid lederal
diversity jurisdiction, and were clearly stacked with plain-
tiffs, who may or may not have had 4 valid claim, in order

to compel settlement.

Real Effects on Real People

Of Mi.

sippi's insurance commissioner says

The effe

s of lawsuit abuse on the people ippi
are significant. Missi
that 7

in the state, obstetricians are few and hard (o find due (o

insurance companies have stopped doing business

skyrockaing medical malpractice premiums, and thou-
sands of jobs have been lost.®

Bringing Justice to Judiecial Hellholes

Hildalgo County, Texas
This vear, the
Hildago County

District €

urthousc

was the setting for a

plot almost sullicient

for a’I'V movie involy-

ing conspiracy, theflt,

a plaintiffs’ law
and 4 corrupt govern-
ment cmplovee. In

"

January 2003, a feder-

al jury convicted

attorney W, Lassitor

Holmes III of conspiring with then Hildag
clerk Pauline Gonzaler, 1o backdate a medical malpractice
claim that he filed in May 1999. Holmes placed the lawsuit

o County district

in an envelope with a cancelled 1996 postage mark and
filed it with Gonzalez, who stamped it as filed in 1996 so
thar Holmes could avoid the starute of limirations that
would otherwise not permit him to file the lawsuit.
Although Holmes made up a cockamamic story about the
suit being filed in 1996, amended, lost, and found in 1998,
expert testimony at the ial indicated that the watermark
on the paper was nol manufactured until 1997 Alter
three postpanements, Holmes suill awaits sentencing

aind as much as five

in prison.™ Gonzalez,

) also accused of stealing
00 from her office, but has not gone to trial due to a

serious illnes:

While it is unlikely that this type of conspiracy is (o blame

for the county’s legal woes, according Lo the T alc
Insurance Department, the rate of medical malpractice
claims in the Rio Grande Valley are 211% above the
statewide average. Malpractice premiums were among the
highest in the nation resulting in many Iildago doctors to

itchell w

close down or flee the state. Dr. Franc

forced to shut down her family practice, the only one in a
small town on the banks of the Rio Gre

0 the

uripling of insurance premiums. / , "L was
extremely painful... There were grown men in my office in

Lears, who cried on my shoulder as I lefi. It was heartbreale

ing

Dr. Mitchell is just one of the many doctors who
cheered the passage ol Proposition 12, discussed as a

“point of light” later in this report.
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Orleans Parish, Louisiana

rleans Parish is the

birthplace of mil-
Tion and billion dollar
awards against those
who have the misfortune
of being sued there. 1t is
a place where judges
actually take photo ops

with plaintifts” lawyers

and raisc campaign

donations al funcrals,
where mold litigation is

becoming the new ashestos, and the threat of coming face-

ace with an angry jury and plaintifl-riendly court com-

pels defendants o sewle regardless of the merits,

Photo-Ops and Funeral Fundraising

The most blatant and widc ported questionable con-
District Court involve Judge

€. ITunter King. Judge King recently pr

duct in the New Orleans G

ided over a street-

car accident case with a whopping $51.4 million verdict,
which appears likely 1o be a result of the strong passion

of a jury confronted with a sad injury 1@ a child, rather than

a reflection of the defendant’s responsibility for the harm.™
Counsel [or the gitl's family consisted of local allorney
Robert Harvey, Sr., a contributor 1o and lender [or the

judg * who brought in big-name attorn
Johnnic Cochran.™ As jurors exited Judge King's courtroom

after the astoundingly huge verdict, the hallway crupred

s campaign:

inwo a “partylikeaumosphere™ as the judge allowed jurors

o pose lor photographs with him and Cochran.” Press

accounts suggested that the judge “managed o bring down

the judiciary into a litlle more disrepute by posing [or fes-

Live photographs,” and that this behavior might in fact raise

questions aboul his impartiality as the wial was going on.”
It gets worse, At a funcral, no less, Judge King sold
$250-a-plate tickets for his personal campaign fandraiscr,
According to press roports, he also forced his employecs,
on threat of losing their jobs or bucking up the money
themselves, 1o sell twenty of the same $250 campaign
‘The Honorable King

tickas during their work hours.
then allegedly made good on his threat and fired his
court reporter who did not make her sales quota.™ Judge
King stands accused of lying about his actions eighteen

times in 4 sworn statement to the

ate Judis
Commission, only to admit he was lying when confronted

ary

conversations with his staff™ When

with audio tapes of hi
judges themselves lie in sworm statements, it does not

send a good me alue thes

ity of the judicial process inside their

v place on the
COULLTOOMS.

In Ovleans Parish, Mold is Gold
While campaign (
Parish judges, mold is gold for Orleans Parish lawyers.
Plaint class action lawyers hold the infamous mold,
Stachybotrys Chartarim, 1o blame [or what is now known

els can rake in the money for Orleans

v ail-

as “sick building syndrome,” which is blamed for eve

ment from car infections and headaches to memory loss
and respiratory problems.™ The problem is that the Center
k,
often white-speckled, mold wo the cause of any of these

for Disease Control has not even linked this

imy

unique health conditions.

Who is to blame for the allegedly toxic mold? Building
ontractors? Mainrenance firm
Landlords

2

Architcets?
Plainti
¢ with a toxic mold law-

OWNE)

Tormer owne: 5" lawyers

LEngincers? an
and will slap any and all of the abo

suit.” Regarding the many unlucky possible defendants in

any given toxic mold case, a New Orl r remarked
“|i|f Lhe case goes Lo the jury, the jury will throw up iis

‘There have been

hands and say everyone is responsible.
no judicial dec

ons in Louisiana on toxic mold cases yel,
but there are dozens of cas

s pending across the state and

several high-profiles cases in Orleans Parish, and which,
even if without merit, may have a settlement value in the
millions.” The attorney for the plaintiffs in the largest of

thes:

cases has remarked, *1 truly believe that this is going

o replace the asbestos rage.™
Runaway Jury Awards Upheld
Delense atlorneys in Orleans Parish are caughl between a

rock and a hard place. On the one hand, they are [orced 1o

defend cases in vory unfriendly lowe

and appeals courts
that arc just looking for a reason to let plaintiffs win. On
the other hand, the alrernativ
w reach the merits of their

sctrlement — n

T even

gives defendants a chanc

case. The juries are so hostile 1o defendants Lthat even

plaintilfs” atorneys in Orleans County recognize huge

verdicts “reflect an angry jury.™ Over and over again,
defendants in “hellhole” jurisdictions have decided to

bite the bullet and sevtle.

One example of the quandary defendants face is the case of

I re New Orleans Train Car Leakage Vire Litigatio

this case, over cight thousand plaintiffs joined in a class

action lawsuil against CSX ‘Iransponation, Inc., AMEBRD,

Inc., Nova Chemicals, Inc. (Polysar), and six other compa-
nies, including Phillips Petroleum. The plaintills claimed
damages after they were forced to evacuate their homes
when a railroad tank car leaked the chemical buradiene and
caught fire, spreading smoke and ash over the plainriffs’

American Tort Reform Association
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neighborhoocd
the fire burned itself out after rwo da

Tortunately, there were no injuries and
Neverhele:

the Orleans Parish ju
smacked CSX with

found in favor of the plaintiffs and

5 billion in punitive damages and four

other defendants with a total of $865 million in punitive

damages.
ages against CSX Lo $850 million.

I'he trial court laer reduced the punitive dam-

Aller defendants in Orleans Parish rise from the onslaught
of angry jurors and judges at the civil district courts, they
must face appellate court judges who affirm these lower
court decisions. That is just what happened when
Louisiana’s Fourth Circuit Court of Appeal upheld the award
aga .
I y-suspect practice of awarding punitive damages afier it had

only determined compensalory damages of twenty of the

X, notwithstanding the rial court’s stitutional-

ns

eight thousand plus plaintilfs.” This procedure goes astray
of the Supreme Courl’s due process requirement that puni-
tive damages bear a reasonable relationship to the harm suf-
fered ™ To justify the huge award, the appellate court con-
sidered a parade of horre

s of all the potential harm that
could have happened, but did nat happen, as a result of the
gas leak, including “hundreds or even thausands of deaths
and injurics [which] could have ensued.

After learning of the appellate court’s decision, CSX set-
tled with the plaintiffs for $220 million, stopping short its
appeal to the Louisiana Supreme Court’” Not too surp:
ingly for this “judicial hellhole,” the judge set aside 40% of

20 million judgment for the plaintiffs’ attorney:

Want to Sue Exxon? Jump in Line!

Last year, this report featured a New Orleans case that was
the second highest verdict awarded in the nation in 2001,
In that casc, a former Louisiana state court judge sucd
Exxon Mobil Corp. for leaving radioactivity on land involved
in an oil-ficld pipe operation The jury awarded the former
judge $145,000 [or lost property value and $1 billion in

punitive damages. ™ Following this extraordinary verdict,

more
aga
on the site, including at least seven cl

cans Parish citizens have jumped in line o file suit

inst Exxon and other oil companies for contamination

lass-action suils

against Exxon, as well as a sull by five individuals who

ided in the ar

worked or 1

award against Exxon came down, cleven men who cleaned

oil pipes in the arca filed suit for damages for their fear of

developing cancer and lor medical monitoring.'™ Days alter
that, another woman [iled a class action suit for contamina-

tion on her family’s property,™ Obviously, the 2001 deci-

sion was just Lthe spark (o a giant rush of litigation against
oll companies in ulira plaindfi-riendly Orleans Parish.

Bringing Justice to Judiecial Hellholes

West Virginia, particularly
Kanawha County

Onc step forward,
wwo steps back, That
seems Lo be the situation

in West Virginia, which
repeats its dis

inction as

the only statewicle judi-
cial hellhole in our sur-

vey. Litigation activity has

increased 53.6% more

rapidly in West Virginia
than in (he nation as a

whole over the last ten

years.™ And when Harris Ineractive ranked the nation’s
civil juslice systems, West Virginia's ranked 19th." Only
Mi:

measures Mis:

ippi finished worse. ™ Due 1o the slew of (ort reform

sippl has since px

ed, West Virginians may

no longer be able to say, “Thank goodness for Mis

West Virginia’s capital county has become particularly
well known for the insular nature of the legal community

and the invention of judicial shortcuts and causes ol ac

that result in million dollar damage awards (o
are not even injured. Within the last fifteen months, the

r people whao

local courts have received significant national attcention for

their “creativity” and “family tic:

making them a bona fide

“judicial hellhole.

Instead of being a place where plaintills and defendants
may each present their positions fully and fairly in having
their dispute:

resolved by an impartial jury, Kanawha

County turned i

s judicial system — with the help of the

state’s highest courl— into a commaodity business, akin 1o

an ATM for claim filers.

Judicial Shortcuts Sidestep Due Process

The most glaring, high-profile shortcur in Kanawha County
involves asbestos litigation. The County grabbed national
headlines in the [all of 2002 when it consolidated into one
mass wial more than 8,000 claims against more than 250

These cases were batched wogether despite

defendants,

the fact that they had nothing to with cach other: they

involved many different types of alleged injurics (including
no injuries at all), were alleged to have occurred in places
and involved literally hundreds of dif-

all over the countr
fi

the word “asbestos,” as the proc

nt products. The only commonality of the claims was

s abandoned traditional

concepis of individualized prool that is the loundation of
our fauli-based Lort system.” Writing separately upon the

0
&
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Woest Virginia Supreme Court of Appeals’” upholding of the

trial court’s consolidation, Justice Maynard expressed that

he was “deeply concerned” regarding the trial court’s prac-
tices and noted that the defendants had likely been denicd

sons “and some federal
"

duc process for a myriad of rea

court will eventually el us so.’

The goal ol the cons
o [orce setement, despite the injustice. Not

iclation was never for justice 1o be

done. Tt was

surprisingly, nearly all cthe claims scrtled, irrespeetive of

their merits or the culpability of the defendants. When one

company scttled for about a quarter million dollars over a

praduct still available in home improvement stores Loday,
ory. At a forum hosted by the

it considered it a major vic
American ‘Tort Reform Association, Fred Baron, former
head of the Association of Trial Lawyers of America even
admitted the consolidation was probably unlair.

The Kanawha County Court took another ill advised
shortcut for workers' compensation claims, Under workers”

ation, & company can only be sued dir

rintended to harm employees —a scrious charge

meant [or the worst corporate actors. Bul 1o save Lime, the

courts

nstructively concluded” a local employer was

guilty of “deliberate intent” and allowed direct suits 1o be

filed without any hearing on the issue. The court said it was

close cnough thar in a previous trial, a court found the
company may have been negligent in contributing to a
ilar health hazard for some local contractors. As noted in an

im-

“fundamentally dif-

on, the cascs wer

op-d after the dec

ferent — from factual, legal and moral perspectives.

Inventing Causes of Action
Kanawha County also received national altention [or iLs
“fear for cancer” causce of action, which allows people to
collect damages cven though they do not have the discasc.
The 1S, Supreme Court allowed the ruling to stand, say-
g the Federal Employees Liability Act, which was al issue
in the case, did not preclude the Kanawha C

ir

ar of ¢ dam-

from allowing rail workers (0 recover
ages in addition to the damages they received for other
non-cancerous injuries."” In an unrelated decision, but one

certain o alfect [uture rulings in Kanawha County, the

West Virginia Supreme Court continued its degradation of
traditional tort law by allowing noninjured people to col-
lect cash damages. In Tebruary 2003, the Court expounded

on its creation of a “medical monitoring” cause of action,

saying that people receiving “medical monitoring” dam-

ages could keep the cash and do not need 10 be moni-

Lored for any medical condition.'

o)
&

Admirttedly Pro-plaintiff

“T have a hard dme not being lenient, as a jurist, on behalf

of those people,” current Chicf Justice Larry Starcher he
been quoted as saying. ™ That certainly explains why the
Court ruled for the claimant in 434 of the 494 workers'

compensation claims it accepred for review in 2002, In

the Court ruled that a man driving his family to
church was within his scope of employment so he could

collect from his employer’s insurance company, that stress

is compensable without a preceding physical incident, and

that a worker can be awarded damages for “prolonged sit-

ting. I’s statement may also explain the

consolidation into one trial of the asbestos

COULt’s mass

claims of some 8,000 plaintiffs (no onc knows exactly how

many) against 250 corporations, despite the utter lack of

any similarity between the work sites, locations, dis

and extent of injury of the plaintill;

Family Affairs

Given the family

ties between the local plaintifls bar and
those running the justice sy st Virgini capital
t is not likely that civil justice will be restored any
soon. Two of the more high profile family tics were

profiled by the Wall Street Journal lasy year.™ Most inter-
esling is the marriage of Scol Scgal, Kanawha County’s

wop plaintifls” lawyer, © Robin Davis, a Supreme Court

Justice. She supported the new causes ol action while her
husband was the lead lawyer in a number of class action

sults seeking those damages. Not surpris

ingly, he was also

the lead plaintiffs
asbestos cases referenced above. The Segal-Davis 20,000

attorney in the mass consolidation of

squarc-foot, $5 million estate was featured in Soutberrn

Living magavine."*
In addition, Supreme Court Justice Warren McGraw’s

son is a plaintifls’ lawyer who brought several medical

>s with claims in the billions of dollars

monitoring cas
after hi
those claims.

father authored a dec

ion directly impacting

Justice McGraw’s brother, Darrell VU

aw, is the Artorney General who handpicked the
lawyers (inchuding Mr. Scgaly who split $33.5 million in
‘o settlement. McGraw's
635 in fees.

legal fo

own depariment kept just $717

American Tort Reform Association
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Nueces County, Texas

O n May 29, 2003,
the Nuccees County

Court had its

cin five

Trial lawyers thought it
might be the last
" chance 1o file medical

malpractice lawsuits to
avoid the limits on dam-

ages in legislation pend-
Yueces

Vot ing belore the Texas
it

Peeson fe g, .

lLegislature.~* It was

akin to filing ones taxes
on April 15. Their strong ellort was in vain, since Texas's
ce statute did not lake ellect until

new medical malpractic
July 1, but the situati
of the most litig

does show how this county is one
ious in the Lone Star State.

Tt is also one of the jurisdictions in which plaintiffs’ lawycrs

like to forum shop. Every once in a while, they get caught
going oo far. Take the case of the Beaumont-hased law
firm of Provost & Umphrey, which represents hundreds of
plaintills in ashesios cases pending in Nueces County, In
late 2002, Texas Judge Nanette Hasetre slapped it with
$500,000
Ly ol our judicial system.™

} in sanctions [or actions thal threaten “the integri-

* According Lo press accounts,

defense attorneys alleged that four, single-plaintiff asbestos

lawsuits werc filed in one hour in February in Nucces
Each complaint was identical and was filed
an the shell game.

County.'

ainst the same defendants. ‘Then b
The first two cases were assigned 10 Judge Haselle, the
third 1o Judge Josc Longoria, and the fourth o Judge
Martha Huerla. The law firm then dismissed the case

assigned Lo Judge Longoria. It amended the complaint

because they felt she mpathetic judge.

Ot AMUs

CTtC d by these anric

not. Judge I
order the lirm 1o pay individual filing fees and service

costs Tor cach of the plaintifls named in the lawsuit, in
addition 1o the $500,000 in sanctions. ™ The Wall Sireet
Jowurnal praised Jucdge Hasette [or her “brave ruling” which

imposed “normal judicial ethics” on one of the “kingpins

ol the rial bar,

Bringing Justice to Judiecial Hellholes

Los Angeles County,
California - Central
Civil West Division

H ow do
€XCESS

that is not unconstitutionally

i change an

ve award into one

excessive? In Los Angeles
“ivil West
simple

Central

ancl can be accomplished
quickly on any word proces-
ther delete three of the

sor.
zeros or change the letter L
Lo the letter “m.” Just follow-
ing AI'RA's release of the 2002
cial Hellholes report arrived the news of a $28 billion

punitive damage award against Philip Morris to 4 single
plainti
address the unbelievable jury awarcd? Easy, the court
reduced the $28 billion award to $28 million.

1 6d-year-old former smoker. ITow did this court

A History of Astronomical Awavrds

The Cenural Civil West Div reputation for high jury

verdicts is well deserved. This juriscliction is such a money-

maker for plaintifls' lawyers that it is known (o them as “the

Bank.™* For instance, the $28 billion awarcl comes on the

s of 2 $3 Dillion verdicr in the Central Civil West Division

to anothe

he

ingle smoker in 2001, which w
onc of the highg
bill
a Chevy Malibu, where the defense was not permitted o ell

the jury that the dri

t verdicts in history. ? It also follo

verdict against GM in 2000 involving the expl

r who rear ended the car at over 70

miles per hour, was both speeding and drunk. * Meanwhile,
the court allowed Lthe plaindlls’ alorney (o present Lestimo-
GM's supposed lobbying (o limit [uel-tank sale-

ny regardir

ty regulations, but did not permit the defense to pry
the testimony of “high-ranking former public scrvant:
rebut the plaintiff’s testimony

nt

to
And we still remember the

3760 million punitive damage award in a toxic pollution case
in 1998, where the jury responded to a judge’s call to “send

a notice out to the world.”™ While cach of these awards

were reduced by a judge, Lhe sheer magnitude of the

amounts, even aller the reduction, is cause lor alarm,

Breaking the Bank
At this rate, the sum of verdicts coming out of the Central
Civil West Division may exceed the total wealth of some

small countries. The Bank clearly needs (o hire a guard

who will stop the looting and apply the law.
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Philadelphia, Pennsylvania
(Court of Common Pleas)

ow much is a
Hmmine slip-and-
fall case worth: $5,000,
$25,000, $50,0007 In
Philadelphia’s lawsuit
lotlery, ripping over a
raised manhole cover
in the parking lot of a
major cmploy
TIome Depe

a caol §1 million,
rdinary awards is mast noticed in the
cording o The Philadelphia

The impact of extrao

healthcare industry, where, a

Inquirer, "hilling the ‘malpractice lottery’ is a made-for-

Philadelphia phrase.”™*

The Focal Point for the Pennsylvania Medical
Liability Insurance Crisis

According 1o a 2003 study by the Pew Charitable ‘Trusts,
which devoles an entire section Lo “The Special Case of

Philadelphia,” Pennsylvania has one of the worst situations

in the nat

n in providing allordable liability insurance

for physicians and hospitals. The report shows that, in
Philadelphia, plainiills are twice as likely 1o win jury Lials
as in the rest of the nation and a substantial percentage of

cases result in verdicts greater than $1 million.™ In fact, the
from 1994 through
2001 in Philadelphia county was $972,900, compared with

3410,000 in the rest of the state, according to a representa-

median verdict in medical Liability

tive of the Pennsylvania Mcdical Socier

 In recent ye

the amount of medical malpractice verdicts in Philadelphia
(population 1.5 million} accounted for about 70% of the
wotal in Pennsylvania (population 12.3 million).** According
to one rescarcher, “hetween 1999 and 2001, Philadelphia
courts returned verdicts of $1 million or more an average

of 29 times 4 year, compared to an average 37
in all of California”™ and plaintiffs won 44% of trials in

times a vear

Philadelphia compared to 20% national g While some

claim that the number of medical malpractice verdicts over

$1 million has fallen in recent years in Philadelphia,"” data

also suggests that payments (o selle malpractice cases con-
ling reco

11

Llinues Lo rise, with some insurers repo

payouts,

as doctors and hospitals fear risking tr

s 4 cardiologist who attended a rally to focus attention

on rising premiums obscrved, “Talk to a doctor these da

* Philadelphia

4

and you're likely 10 hear tales of misery.”

obstetricians, with a median national compensation of

about $210,000, must pay $150,000 per year in insurance

—an amount that has doubled in the last three years.

Co

Iighlyskilled surgcons who find themsclves faced with
4

40,000 premiums in Philadelphia pack their bags for

states where rates are substantially lower." Hospitals also

find themselves in a bind. The President of a major
Pennsylvania hospital testified before Congress thar medical
liability costs at his hospital rose 133% between 2001 and
2003.7% Speaking from his hospiral's
hit with a $100 million award because the plaintiff’s mother

cxpericnee in getting

perceived the private-practice physicians who treated her
infant to be employed by the hospital, the President ques-
is it right to take $100 million out of the health

tioned,

em and give it to one family — after the I

receive their 40 or maore percent?

According 1o The Patriot-News, "while it is impos
put numbe

on the problem, anecdolal evidence s

that skyrockating insurance premiums have persuaded  far
too many physicians, cspecially those working in such spe-
cialtics as obstetrics

o retire carly, move
* For
those wha continue 1w practice in Pennsylvania, the drastic
v impacting the stan-

and neurosurger

o another slate, or give up practicing their specialty.”

increase in premiums may be negativel

dard of care. Ac ing o a 2001 poll by the Pennsylvania

Mecdlical Society of doctors contacted said they did nou
hire stall or buy new equipment as a result of the sudden

increas

¢ in their liability insurance.' The Pittsburgh Post-
Gazette reported that Frankford Tospital’s trauma unit in
Philadclphia temporarily closed when its orthopedie sur-

geons d
malpracti

1ed wo give up operating rather than renew their

mall business owners are con-

insurance
cerned that they will need to drop or cut back health insur-
ance [or their employees, and the public is concerned that
they will both have 1o pay more for heath care and have
less access 1o doctors due o the lability crisis,

Z
@
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Miami-Dade County, Florida

I 5, 4 hotly
contested debate con-
cerning medical malprac-

tice reform has grabbod

headlines in Miami-Dadle
County.” But this newcom-
er (o the judicial hellholes
list has more problems
than just skvrocketing
medical malpractice rates.

Punitives to Plaintiffs

With No Economic Harm

Just ask businesses such as Texaco Relining and Marketing.
In July 2003, a Miami-Dade jury pummeled iv with a $33.8
million punitive damages judgment.” This huge punitive

award came after the jury had found the plaintiff had suf-
fered no economic damages as a result of Texaco's

actions.”™ This award appears unconstitutional in light of
the
Campbell in which the Court ruled that a punitive

cent U

Supreme Court ruling in State fiarm v.

amage

award must have some relation (o the s
satory award. ™ The award is even more questionable con-
sidering (he recent decision by Florida’s Third District

of the compen-

Court of Appeals, that in cases of fraud or where actual
harm is an underlying element of the claim, the plainiff
must have actually sullerec] harm in order Lo receive puni-

tive damages.™ The Court of Appeals corrcetly reasoned

that if no compensatory damages arc awarded, it is impos-

sible to measure what is
the plaintill“s harm, *

4 reasonable punitive award for

R b, 1l

Engle: App Court
Decision Qverturns $145 Billion Award

and Highlights Shoddy Legal Practices

This is the same “hellhole” responsible for the largest civil
judgment in this country’s history, Krgle v. Bf Reynolds, a
#1453 billion punitive damage award to a class of approxi-
mately 700,000 Florida smokers against the tobacco indus-
ey back in 2000. % In a decisive ruling in May 2003, the
Third District Court of Appeals scrapped the record break-
ing award based on a laundry list of cgregious crrors that
accurred in the Miami-Dade Circuit Court trial.*” The
appellate court opinion is perhaps the most revealing of
the kinds of antics that are going on in the Miami-Dade

county courthouses. In their first move to strike down the

colossal award, the appellate court rejected the

ass-
action certification on the grounds that members of the
proposed class did nou have sufficiendy similar claims 1o

Bringing Justice to Judiecial Hellholes

share a common trial** The appellate court then held that
an award that would result in bankrupting the defendants
was cxeessive and in violation of federal and Florida law,

In addition to violating both Federal and state law, the trial

was conducted in an unconstitutional manner. Ac

rding
o the appellate court, the rial court essentially punished
the defendants withaut first finding them guilty, in viola-

tion of their Due Pro

ess rights, when they allowed puni-
tive damages to be awarded without establishing the

defendant’s fault and liability towards the individual plain-
riffs

late court relied on to re

While these are only a few of the grounds the appel-

s¢ the outrageous verdict, per-
haps the most telling was when the appellate court blamed
the “runaway’ jury award” largely on the plaintiffs’” coun-

sel's outrageous use of inflammatory, racially-charged argu-

ments and “racial pandering” throughout the wrial and
“incited the jury Lo disregard the law™

Warning: Using a Cell Phone While Driving
Can Lead to Million Dollar Verdicts

It is not just the jury verdicts that are making headlines,
s0 are the kinds of suits being brought in the Miami-Dade
courts. Miami-Dade in one of the first counties o try a
case linking negligence in car accident cases with cell

phone usa It appears that the
trial lawyers have found a willing jury pool in Miami-Dade
for their new theory. By December 2002, there had alreacly

ge at the time of the crash.

on the new
74

been two multi-million dollar verdicts base

>, 4 jury awarded $21 million to a

sh that occurred while the

-old woman injured in a ¢

driver of the other car was alking on his cell phone. ' In
another similar trial shortly therealier, a Miami-Dade jury
old man $5.2 million. =

awarded the widow of a 73-year
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City of St. Louis, Missouri

5 ccording to Missouri
Lty wekly

annual survey, 2002 was

St Louis

abanncry for plain-
in Missouri." The

showed that even

SR
Suney
aller taking out the top
4 $2.2 billion

inst a phar-

verdict
verdict

magist who dilured med-

ications, the next nine
highest verdicts of 2002

totaled a whopping $156 million compared with the relative-

Iy “paltry” $106 million owal for 2001's (op ten awards. ™

The infamous St. Louis Gity Circuit Court, which enters it

I hellhole, awarded

s€c

md consecutive year as a jud

cight of the twentvone highest plaintiffs’ verdicts in
Missouri (38%), a state made up of forrvive judicial circuits

and two federal district courrs.™ Ir is also home to an even

greater pereentage of the highest settlements of 2002 —
half.=*
Court has scen a risc in personal injury / medical malprac-
there wasa 9.1%

long with rising verdicts, the St. Louis City Circuit

Lice claims.' Between 2001 and 200.
increase in malpractice cases filed, with 1,207 malpractice
mparec with 1,090 mal-
practice defendants named in 214 cases filed in 20011
This is a 13.7% rise from 2000.7 In an October 30, 2002
ional liability insurance before the

defendants named in 231 cases ¢

hearing on prof

Missouri Department of Insurance, Dr. lirol Amon, the

President of the St. Louis Metropolitan Medical Soc

testified that many of these cases are not scttled because

i

ol any legitimate malpractice that occurred, but for surictl
reasons or the risk of being slapped with an even
aintil

economi

larger award in counties like pre TSt Louis City.

It is no sceret that St. Louis City Circuit Court “is the
1 plaintiff-™ Many lawye

view St.

place to be™ if vou ar
Louis judges and jurics to be friendlier, even more gener-

ous Lo plaintffs.' Plaintilfs move cases (o St Louis
. Louis city is a beter venue,” said one St Louis
‘The Missouri Court of Appeals rex

iy

because S

plainiffs’ auorne

nized that plainiifls “pretensively” joined a company vice
president responsible [or linance for the purpose ol obtain-

ing venue in St, Louis Ciu

and denied venue in one case,
Even Missouri Supreme Court Judge Michael Wolff has ree-

ance of ancedotal evidenee is
re far more favorably dis-

ognized that “[t|he preponde
that jurors in the city of St. Louis a

poscd wward injurcd plaindifls’ claims than arc their coun-

terparts in suburban St. Louis County or in most other
counties in the state.™

The Missouri Supreme Gourt tried 1o stop forum shop-
ping by ruling in October, 2001, that venue must be re-
determined any time a plainuill adds another defendant 1o
This decisi

ing the most [riendly venue by filing a suit againsL an out

n helps prevent plaintiffs from choos-

a case.

ol state defendant, and then alier venue was determinec
o their liking, amending the original petition to include a
Missouri resident.™ Judge Wolff has also advocated merg-
ing the juror pool of St Louis County with that of St.
Louis City in an ellort 1w end the major motivation behind
P
the community at large ' This sen-

10l

citycounty venue maneuvering and make (he juro

mMore representative

sible idea has nol come about.

The good news for the unfortunate defendants that may

find themselves in this judicial hellhole is that the national

spotlight and criticism may be slowly having an impact. The
s classification of

St. Louis Post-Dispatch referenced ATR:

St. Louis City Circuit Court: judic
hellholes’ of *li
reform “more urgent.”™ Unfortunately, untl the lidgation

omes more balanced, St. Louis ity Circuit

among the nation

“ as making the need [or

alion magnets

environment be
Court continues on the list of judicial hellholes.

American Tort Reform Association
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Holmes & Hinds Counties,
Mississippi

s discussed in the “points

ol light” section of this
report, the number of mass
actions filed in hellhole
Jefferson County, Mississippi,
has begun (o recently Laper
oll, a fact atributed 1 a
change in direction by the
county’s sole civil judge,
Judge Lamar Hekard. * The
result is that some of these
cases are [lowing 1o other

Brsor persq . 03 Mississippi countics, such as
Holmes and Hinds Counties,
which show a willingness Lo permit abusive praciices.'
These counties were named by respondents 1o ATRA'S sur-

vey as emerging judicial hellholes.

Holmes County

Tolmes County has a number of the problems endemic to
judicial hellholes, Cases with litlle connection 1o the area
end up in Holmes County. For example, it was reported
that one recent lawsuit had only 1 plaintiff out of 22, and
only 1 defendant out of 66, from ITolmes County This
diction of the fed-

the perfect formula for avoiding the juri
with little or no relation to

eral courts and keeping a ¢
Iolmes County in the judicial hellhole.

Holmes County also appears (o share injustice in
ashestos litigation with its hellhole collcagucs. In
December 2001, a Holmes County jury awarded $25 mil-
lion each 1o six plaintiffs, or a total of $150 million, who

alleged they were exposed Lo asbesios aL several work-

places in Mississippi.'* Their claims came from cxposure

in different environments, ranging from schools to ship-

13

vards and industrial boiler rooms.

Hinds County

In Jacobellis v. Obio (1964), Justice Poller Stewart said
that he could not define pornography, “|b]ut I know it
when Isee it Could the same not be said of frivolous

lawsuits? Well, not in ITinds County. This vear, a debate

raged in the Hinds County Circuit Court as (o what the
legislature meant when it passed a law that

suits” arc subjoct to a $1,000 finc. In that casce, the plain-

rivolous law-

Lll, Edward Keszenheimer [iled a $27.5 million lawsuit
against his own aworneys, claiming legal malpractice after

Bringing Justice to Judiecial Hellholes

they only partially won his disability ile the judge
ed the lawsuit and assessed court costs against the

it did not imposc the fine, leaving judges and

dism:

plaintift
commentators question when an appropriate instance

exists for use of the new law.'™



110

Dishonorable Mention

OMe 4re 1though not the most frequently identified

spondents to ATRA'S survey

are awarded a

by
“dishanorable mention.” This report highlights a particu
lar abusive practice or warped litigation cnvironment in

these jurisdictions,

Hampton County,
South Carolina

Smnh Carolina law

llows people o lile

an injury lawsuit against
a company anywhere in
the state in which it does

business or owns proper-

ty, regardless of where

the plaintiff lives or was
injured ¥ They choose
ITampton County (pop.
20,000) for its reputation
[or high verdici

s and

friendly courts and juries, and have urned (h

HLALY LD

a “litigation machine.”
state and nation are pulled into Hampton County. ™' A

review of the Court of Common Pleas docket of cases set

Corporations from around the

for jury trial over the next year include a substantial num-
ber of lawsuits against CSX Transportation, Inc., as well as

several against other national companics, such as

Monsanio, Fard, and General Motors, among others,
Although South Carolina allows courts 1o transler cases

when “there is reason wo believe that a fair and impartial
trial cannot be held” or “when the convenience of witness-
es and the ends of justice would be promoted by the

change, ™ we are old by local aworneys that Hampton

County judges, without fail, deny such motions, which are
not appealable until after the conclusion of the trial.
Are

of a Hampton County Circuit Court deci

lopment is an April 2003 reversal

ion by the
Supreme Court of South Carolina,™ The Hampton County

Bringing Justice to Judiecial Hellholes

ruling would have allowed a nationwide class action

against Monsanto to procecd despite a state law not per-
mitting actions in state courts when the cause ol action
arose outside the state.” In a ruling that defics logic, the
Hampton County court had found that since all of the

class representatives were residents of South Carolina, the

entire class, which might have included thousands of peo-
ple from outside the state whao could not have independ-

s

cntly sued in the state, could sue in ITampron County.

Torrunately, the Supreme Court of South Carolina dis
agreed.” The Court’s ruling may spare ITampton and
other South Carolina countics from becoming the nest

Mecea of nationwide class action lawsuits. In addition, leg-

islation pending in the South Carolina legislature would
revise the state’s venue law o allow claims against corpo-
rations (1) in the county of the corporation’s principal
place of business; or (2) in the county where the cause of
action arosc, and, (3} in the casc of an out-of-state corpo-
ration, if neither (1) nor (2) applics, where the plaintiff
resides. Venue reform along these lines would help

address the problem in Hampton County.
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West Virginia’s
Northern Panhandle

Marstell

ceent lawsuits in West

Virginia's Northern
Panhandle, including
Welrzel and Marshall
Counties, have respon-
dents to ATRA's survey
on edge that, notwith-
standing the entire statc’s
designation as a judicial
hellhole, justice in this

region is becoming partic-

ularly difficult o find.

“Hog-tied in the middle of the courtroom” with *

o run. ribed his

That's how one defense lawyer des
experienee in a Werzel County courtroom after the judge

stripped the defendant of its right to present all of its po:
ble defenses. The result —a $39 million verdict, includir
$34 million in punitive damages — the largest verdict by far

1 in the state,

in the county’s history, one of the highest v
ancl one of the 100 largest in the country in 2002.”" Could it
be just a coincidence that the rial judge’s greatest conribu-
wor was none other than the law firm that “won™ the case?

inia has also become one of the first states in the

st Virg

NALION tO USC its Consumer protection statute to attack
national major investment firms for allegedly providing over-
ly optimistic advice.™ State Auormey General Darrell MeGraw
chose 1o bring this lawsuit in the Marshall County Circuit

n (o the case, st

Court, which has no apparent conn
ing that even the state can forum shop, particularly when it
is in bed with plaintifls’ lawyers. The allorney general is
seeking (ines of $300 million or more from the firms. I

found liable, will the investors receive any of this reward? “Tt

v the motivation is a

is possible,” McGraw says, but obviousls

windfall for the

ALC

sury and the benefit of the pr

e
auorneys hired 1o bring the case. In fact, the Auorney
General handpic

ed private law firms 1o pursue these suits,
without any open and competitive bidding or legistatve
approval, and they will profit more than Lhe alleged victims.
Al least three of the [our law [irms involved were contribu-

Lors 1o AG MeGraw's recent election campaigns

New Mexico Appellate
Decisions Raise Cause
for Concern

Rcccm appellate level
lecisions in New

Mexico have caused con-

Cern among survey respon-
dents that justice in the
state may be headed south.

individual brings his car 1o
the shop [or repairs. As
instructed by the repair

shop, he leaves his keys in
the car. A criminal gains
entry (o the shop and steals the car. The next day, the thiel,

while being chased by police and driving at speeds of up

hes head-on into another

to ninety miles per hour, ¢
vehicle, killing one occupant and severcly injuring a pa
ger. Who is responsible for this accident: (A) the thief; (B)
the palice; (C) the owner of the stolen car; or (D) the

-

repair shopy Belicve it or not, according (o the Supreme

Coutt of New Mexico, il y

s guessed (C) or (D), you would

be correct. In a May 2003 ruling, the court lound that it is

[oreseeable that a car lefl unatended with its keys in the
ignition will be stolen and used for joyriding, and that a
police chase resulting in an accident is also a probable
Thus,
possession of a vehicle that is left with its keys can be held

result of this chain of cvents. ne who owns or is in

iminal who

responsible for the independent actions of a «
is trying 1o cvade the police and anyone hurt or killed in
the proces

. You clic not leave your keys in the car, did you?

Another cxpansion of liability came from the Supreme
Court of New Mexico in March 2003, when it became the
mmarried cohabitants” to recover

first state court to allow

for loss of consortium. In that case, the male domestic part-

ner suffered a back injury in a car accident.* 1lis partner,
whom he had lived with for many years and with whom he
hadl three children, but never formally mar

ied, sought
damages because their social and sexual relations had dete-
riorated after the accident. Ordinarily; loss of consortium
damages can only be recovered by a person’s spouse or the
parents of a child. Nevertheless, instead of looking to

at the time

whether the two partners were legally marri

of the accident, the court extended the ability to reccive
loss of consortium damages to anyone with an “intimate

familial relationship,” which would be determined based on

“a myriad of factors.”™ The court’s opinion atlempts 1o nar-

American Tort Reform Association
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row the scope of this claim to people in commirted and
exclusive relationships that are living in what might be con-
sidered common law marriage, and recognizes that a defen-
dant should not have the hurden of “fighting off” multiple

claims for loss of consortium.“? [owever, the elimination of

the marriage requirement opens the door 1 novel loss of
consortium claims, which may be permiwed by lower
courts. This is a case where strewching legal principles wo fit
sympathetic facts makes bad law: ATRA is concerned with
the expansion of liability in this area by the courts, and

takes no position on the underying social issue, which is

policy decision best considered by the state legislature,

The Supreme Court of New Mexico has another chance

1o expand liability in a case pending before it In a February
2003 decision, the New Mexico Court of Appeals ruled that

a third party who is injured in a car accident by an insured

person can sue their insurance company il it does not

“mediate, resoly It did 50, on the

, and scttle” her action.®

ng of the state’s trial lawyer association, despite a com-

pelling argument that the legislature consciously decided

not o grant such a cause of action 1w third parties.™ Under
prior law, only the insured party could make such a claim.
If the opinion is upheld, it may cause significant incrcascs
in automobile insurance premiums.

These recent appellate decisions raise causce for concern
over how the courts will view further expansions of liabili-
ty such as in the class action litigation coming out of Santa

have been called the

lie, New Mexico, “Modal” lawsui

o child for class-action abuse,” " and many would call

In these suits, plaintills’ lawyers claim insur-

ance companies failed 1o adequately disclose an all d

“annual percentage rate” (o policyholders who pay their

premiums in installments rather than p
Insurers point out that the extra charge is 4 legitimate
administrative fee because it costs more to process multi-

ving annually

ple checks than to process single yearly checks, that the

rates are fully disclosed and approved by state regulators,

and that policyhaolders can casily calculate their

by simple multipl
millions of dollars in the bank, while (hei

ton " The lawyers walk away with

ients receive

next o nothing or nothing au all.#* As one policyhaolder

e, “that’s

remarked about yet another modal litigation cas
just another case where the lawvers made the money and
the individual public cilizens got nothing.”# It is also an

ample of

sgulation through litigation,” where plaintiffs’

lawyers are seeking to impose requirements that have

never been sought by the New Mexico Insurance D m

—a government agency with a statutory duty o ensure that

consumers receive (ull and fair disclosure from insurers.

Bringing Justice to Judiecial Hellholes
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Points of Light

14 oints of light™ is a scction that is new to ATRA's
P]u(l' i

judges and legislators reeently intervened (o stem abusive

practices, providing a sense of hope that their respective

al Tlellhole's report. These are arcas where
courthouse, city, county, or state will emerge from the
depths of its hellhole siatus.

Texas’s Civil Justice Reform

lature reacted o the state’s medic:

insur-
risis, and class 4

ion and gencral lawsuit abusc in

jurisdictions such as Jefferson County, by passing the Texas
livil Justice Reform Act of 2003, ILE. 4.7/ This
comprehensive relorm legislation provides meaninglul
reform in many areas, including products liabilivy, class
actions, proportionate responsibilil

Omnibus

appeals bonds, and
multi-district litigation. In addilion o various other posi-

Live measures in the bill, the new law includes venue ancd

Sorum non convendens” reform, which helps ensure thay
claims are brought in a county with a rational relationship
to the lawsuit.

IL1. 4 provides great cause for optimism for restoring
[airness o lexas courts. It is too eatly, however, Lo declare
the problem fixed, as the new law will undoubtedly face
constitutional challenges from the wrial bar, A 1999 decision
by the Texas Supreme Court, which upheld an amendment
to Texas law that closed a loophole in i

forum non conve-
wiens statute that allowed thousands of out-of-state resi-
dents to clog 'lexas courts with asbestos claims, is a good
sign for the viability of 111, 4. Just to be safe, on September
13, 2003, "lexas voters passed a constitutional amendment,
Proposition 12, that explicitly authorizes the ‘lexas
Legislature 1o limit none

omic damages in medical liabil-
ity and other cases. This Amendment should help a

Oid
constitutional challenges to the noncconomic damages cap
provided in H.B. 4, and may allow future reforms to avoid

judicial nullification.

Bringing Justice to Judiecial Hellholes

Tort and Expert Testimony
Reform in Mississippi

Although abuse remains prevalent in Jo

crson, Holmes,
and llinds Countics, there is reason for hope that the situ-
ation will improve. On December 3, 2002, the Mississippi
Legislature intervened and passed a broad ort reform
package, H.B. 19, with the support of busines
docLors,

. labor, and

I'he new law, which was signed by Governor
Ronnic Musgrove and became cffective on January 1,
2003, includes joint liability reform, 4 modest cap on puni-
tive damages, and a limitation on duplicative recovery of
“hedonic,” or lost enjoyment of life, damages. The Act, also
includes seetions that limit advertising by out-of-state
attorne

and authorizes the imposition of a small penalty

[or [rivolous pleadings. It provides some protection for

small businesses, such as the Bankston Drug Swore, by pro-
viding that a defendant whose liabilivy is based solely on s
status as a product scller, may be dismissed from the

the:
the plaintiff may recover.

action, so long a another defendant from whom

is

Following passage ol the legislation, there was a rush
on Mississippi courts by plaintills’ lawyers (o [ile thousands
ol “last-minute lawsuits™ belore the new law went into

effect,” particularly in judicial hellholes Jefferson, Holmes,

and Hinds counties.

While iL may take a few years (o gel
through all of the cases [iled before the law went into

cffect, there are good signs that the new legislation is

causing a “tremendous doec
filed.
County in the first nine months

Just 100 civil cascs have been filed in Jefferson
03, compared o the
2002 total of 391 filings, while approximately 72 mass Lort
cases were filed in the first six months of 2003 compared

Lo around 969 [or the entire year of 20025 There is no
certainty that the decline in filings is due (o Lhe recent
legis

veral avenues that allow for
In addition, ILB. 19

ippis “good-for-one,
good-for-all” rule of ¢ivil procedure, which allows plaintiffs’

aion and there are sull s

lawsuit abusc under Mi ippi law,

unfortunatcly docs not change M

aworneys Lo choose 1o bring a lawsuit in any county in the
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stare in which a single plaintiff resides, no matter the num-
ber of plainti

Thus, mass joinders continue to loom large
over the Mississippi legal landscape.

The Mississippi Supreme Court also deserves recognition
for its recent action w clamp down on junk science in the
1961, Mis ppi applied the Frye

“general acceplance” test as the standard [or the admissibil-

courtroom. As early a

ity ol expert Lestimony in the state’s courts™ It continued

andard me Court of

apply this

:n after the Supr
the United States adopted the more rigorous Daubert test
in 1993. In May 2003, the Mis ppi Supreme Court
amended Mississippi Rule of Evidence 702 10 adopt the
Daubert standard.

Judge Pickard Takes a Positive Step
to Curtail. Mass Action Abuse in
Jefferson County, Mississippi

The number of mass actions filed in Jefferson County has
begun to recently taper off, a fact attributed to 4 change in
dircction by the county’s sole civil judge, Judge Lamar

Pickard, in July 2001.% Judge Pickard descrves praise for

2

his willingness 1o scrutinize his court’s joinder practices
and for reaching the conclusion that joinder is not proper
“where you have dillerent work sites, dilferent defendants,
different exposures, plaintiffs from different places and dif-
ferent injuries.”* Since that time, Judge Pickard has

reportedly only permitted joinder if all plaintills reside in

Jefferson County® 'I'he result is that smart plaintitfs
lawyers are slowly moving into other Mississippi countics,

which show a willingness to permit such practice

Venue Reform in West Virginia
The West Virginia state legislawure deserves credit for clos-
ing Wesl Virginia's loose venue law, which had allowed

plaintiffs from around the nation to file suit in the state’s

plaintifffricndly cou:

s

The 2003 law requires a pers
alleged injury to oceur in the state in order for them to file
suit the:

>3 Studics had shown that the average West

Virginian was spending $997.96 cach in an addition “tax”

for the thousands of out-of-staters who filed lawsuits in

West Virginia despite never stepping fool in the state,
Unfortunately, the legislature has done livle (o address the
judicial system itsell, which has been largely left unfewered

and unchecked in its regular abuse of power.

Pennsylvania Takes Steps to
Address Forum Shopping
In 2002, the Pennsylvania General Assembly took a laud-

able step to address forum shopping by strengthening the

state’s venue law to require medical malpractice lawsuits
1o be tried in the county in which the patient received

care. Commentalors hope that the new rules wil

‘help
end the all-too-comman practice of plaintills suing defen-
dants with peripheral involvement in a medical liability
action merely because one defendant is in Philacdelphia or

some other ‘jackpot’ county. " Additional meclical mal-

practice reform cfforts in Pennsylvania face a major consti-

tutional obstacle, as the Pennsylvania Constitution pro-

on dam-

hibits the General Assembly from placing limi
ages in personal injury lawsuits, except in workers’ com-
pensation cases.®

During the draliing of this report, it was reported that
Philadelphia Common Pleas Judge Norman Ackerman
its by people from around the

ims should be dealr with in other

began tossing out la

states. ™ The ruling occurred in the cases of five plaintifls

from Washington, Hawaii, Missouri and A a, who said

they sullered strokes after taking Alka-Selizer Plus Cold
medicine, allegedly due (o a former ingredient in the popu-
lar pill. According 1o Judge Ackerman, who is chiel of a spe-
cial Philadelphia court that hears complicated product lia-

bility cases involving huge numbers of plaintiffs, “Most of
s, like this one, involve out-of-state plaintiffs who

chose to file |in Philadelphia) for no apparent reason other

thosc ca

than the fact that their avorneys have their offices here, "
Judge Ackerman’s ruling may help stem forum shopping in
the hundreds of other suits filed in Philadelphia’s Complex

Litigation Center.

American Tort Reform Association
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Addressing the Problems in Hellholes

scks not only to identify the

3 TRAs hellholes initiative
problems in hellhole jurisdictions, but also to suggest
that

in which (o change the litigation cnvironment s
these jurisdictions can shed the hellhole label and restore

the fundamental concept of “Equal Justice Under Law”

Media Attention

Perhaps the best way in which 1o change Lhe attitude in

hellhole jurisdictions is lor the media 1o help make the

surrounding community awarc of the litigation abuscs in
hellholes and the adverse cffects of those abuscs. By any
bringing to

measure, the 2002 report was

a great succes
light the abuses in certain courts and branding these juris-
dictions with a common name, “judicial hellholes.” ATR.
survey was (catured in reports by LSA Today, Bu:
Week, Lhe Financial Times, the Wall Street Journal, the

National Lew Journal, Baton Rouge Advocate (La), the
Times-Picayune (La.), the Belleville News-Democrat (11L),
the Chicago Fribune (1), the Pantagraph (111, the St
Lowds Post-Dispatch (Mo.), the Sun-Terald, the Dallas
), and the Charleston Gazette (WV:

Morming News (T

among others. Public light and public pre

sure may inspire
judges 1o become more evenhanded jurists; and the coun-
tics in which they sit may shed the title of judicial hellhole.

Venue and Forum non
conveniens Reform
Venue and forwam non conveniens are Lwo concepls that

relate to ensuring that lawsuits have a logical connection with

the jurisdiction in which th rd. Venue rules govern

where, within a stare, an action may be heard. As our hellhole

examples demonstrate, ceriain areas in a stawe may be per-
ceived by plainills’ awormeys as an advantageous place (o

have a urial. As a result, plaintifls’ auorneys may try (o bring

their claims there. A fair venue reform would require plain-

Lills Lo bring Lheir ca
injured, or where the delendant’s principal place of busin

where they live or where Lhey were

is locared. This reform would help stop the forum-shopping

that allows hellholes to become magnet jurisdictions.

Bringing Justice to Judiecial Hellholes

Forum non convendens, a related concept, allows a court

to refuse to hear a if there i

4 MOIC APPropriate
forum in which the case could and should be heard.
Although similar (o venue, forum non conveniens conienr
plates that the more appropriate forum will be in another
state, rather than in a different area of the same siate.
Forum non conveniens relorm would oust a case brought
in one jurisdiction where the plaindifl lives elsewhere, the

injury arosce where, and the facts of the case and wit-

nesses are located clsewhere. By strengthening the rules

governing venue and forum non corveriens, both legisla-

wures (who pass the rules) and courts (who apply the rules)

can ¢nsure that the heard in a court that has a

15

aim, rather than a court that will

logical connection to the ¢

produce the highest award for the plaindil

The Class Action Fairness Act

Class actions and ma

joinders, when their abuse is per-
mitted by the courts, allow plaintiffs’ lawyers to bring hun-
dreds or thousands of claimants together in a favorable

state court, and put cnormous pressure on defendants to

seltle even non-meritorious claim: As this reporL goes 1o
press, federal legislation, the Class Action Fairness Act of

2003, has passcd the House of Representatives and awaits

a lloor vote in the United States Senate.* This legislation,
il enacted into law, may help alleviate lawsuit abuse in such

hellholes as Madison County, lllinois; Jellerson County,

Mississippi; and Kanawha County, Wes
The federal class action reform law, which would inchude
mass actions within its scope, would allow a defendant to
move these mass actions from state (o federal court when
a substantial percentage of the plaintifls are nal residents

ol the state in which they are filed. The legislation would

etion over cas
tate. It would

authorize federal courts to exercise dis

where 259
allow cases with 100 or less plaintiffs to remain in state

% of plaintiffs are from out-of

which would continue to provide p

s with an opening to manipulate the

sum, the Class Ac

on Tairness Act is posi
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that should be cnacted by Congress now. It may help cur-
tail clas

action and mass consolidation abuse, however, it
lcaves some opportunity for plaintiffs’ lawyers to steer

clear of their provisions.

Strengthening Rules on

Expert Testimony

Junk science pushed by pseudo “experts” has wainted ort
litigation for decades. The more complex the scientific

s, the more trials tend to be determined by which
> the jury likes the best or believes the most and

not on the sound principles of scicnee. Tepical trial lawyer

Lactics are (o use staustics and ancedotes 1o cover up the

scientific flaws in their theorics, use family doctors W esti-

fy on matters completely unrelated to their expertise and

Lry unreliable scientific techniques Lo engineer studies in

their favo
Large-scale injustice is the result. Contrary to in-court
ntific fact that silicon

findings, it is now acceptod s

breast implants do not cause systematic discase, and there
is no connection between Bendeetin and birth defects,
Another example is Dalkon Shield litigation, where the
plaintills” experts “showed almast compete [sic] disregard
for epidemiologic principles in its design, conduct, analysis

and interpretation of results Nevertheless, billions of

dollars were I

1, products were taken off the market and
thousands of innocent workers lost Lheir jobs.

Ten years ago, the US. Supreme Court in Daubert v,
Mervell Dow Pharmaceut "old courts that i
was their responsibility to act as gatckeepers to cnsure

that junk s

cience stays out ol the courttoom. The Daubert
standard provides that, in determining reliability, the court

must engage in a “preliminary assessment of whether the

oning or methodoelogy underlying the testimony is sci-
idd and of whether that ning or method-

‘In

C

ology properly can be applicd to the facts at i
addition, when determining scientific reliability the rial
judge should consider (1) whether the pro

red knowl-
edge can be or has been tested, (2) whether the theory or
Ltechnique has been subjected 1o peer review and publica.
Lion, (3) the known or potendial rate of error, and (1)
whether the theo
acceprance in the relevant scientific d

y or technique has gained general

pline.

Still, twenty-two states have not adopted anything cl

to the Daetbert principles. ™ Tven in states where Dawberr

governs, some judges are nou doing Lheir jobs effectively, as
they have difficulty distinguishing between real and fake
science* — the same problems that juries have faced

or

vears. By adopting Darbert, taking their gatekee per roles

scriously, and sceking competent independent scicnce

experts, judges can take more control over their courts and

restore the essential burden on plaintiffs to prove causation

in tort cascs.

Encourage and Improve Jury Service
Litigators [recuently observe that if juries included a fair
share ol business owners, prolessionals, and working
Americans, then they would be more likely 1o reach well-

reasonced decisions and there might be fewe

and bizarre verdicts. All of us must do our part to encour-

age jury scrvi Some cmployers may see jury se; as 4
burden on their business. This auitude must change.
imployers should adopt juror-friendly policics, such as

continuing employee compensation during jury service

and not penalizing employees by requiring them 16 use

leave time (o serve. Business owners and managers should
lead by example by serving on juries themselves and
cncouraging their emplovees 1o serve.

ors and citizens

While there are some steps that employ

there is also a need for

CIvice,

can take 1o promote jury

legislative reform. Although Americans overwhelmingly
suppart the jury system, many citizens fail 1o appear for
jury duty when summaoned or strive 1 get oul of jury sery-

ice once they enter the courthouse. Most of these individu-

als do not lack a sense of civic dury. Rather, they are dis-

couraged [rom jury service by Lhe hardship anc headache

imposed by antiquated systems that leave little or no flexi-

bility as to the dates of service, require long terms of serv-

ice, and allow for the possibility of service on a lengthy trial
with no more than nominal compensation. Exemptions
available 1w members of cerain professions provide some
out of serv-

privileged members of society with an easy way
ice, while loosely defined hardship exemptions provide
many others with a means of escape. The result of many
current jury laws is that many people cannot or will not
serve. This Icads to a jury pool that excludes the perspee-

tives of many in the community.

The American Legislative Exchange Council (ALEC),

the nation's largest bipartisan membership organization of
state legislalors, has developed model legi:
Patriotism Act, that addresses and breaks down each of the
»s the flexibility of

ation, the Jury

barr vice. The Act increas

jury service by providing an casy postponement procedure,
guarantees that a juror who is not selected for trial on the

first day of service would rewurn 1o work by the next busi-

ness day, and provides wage replacement or supplementa-

tion to those who are sclected to serve on long trials

through a [und financed by court liling lees. The model act

American Tort Reform Association
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also makes it more difficult for citizens, particularly profes-
sionals, to avoid jury service by eliminating all automatic
disqualifications or exemptions based on occupation,

ensuring that only those who will experience true hardship
will he excused from service, Legislation based on the
madel act was adopted in 2003 in Arizona, Louisiana, and
Utah.** ATRA supports these reforms, which will make it

[=

er [or people of all backgrounds 1o participate in jury

scrvi

e and provide for more representative jurics.

Addressing the Asbestos Crisis

TForum shopping, mass consolidations, expedited trials,
multiple punitive damages awards against defendants for
the same conduct, and the overall lack of due process
afforded to defendants were issues repeatcedly raised by
respondents in the asbestos litigation context. The
Supreme Court of the United States has described the liti-

isis.

galon as a T'he number ol asbesios cases pend-
ing nationwide doubled from 100,000 to more than
200,000 during the 1990s.* Nincty thousand new cas

were filed in 2001 alone.** Most of these claimants are not

sick and may never develop an ashestos-related discase

These claims siphon limited r

who need it most, while lasvy

s get rich off the litigation.
Already, at least 67 companies have been driven into bank-
ruptey®

litigat

Plaintiffs’ lawyers have responded by casting their

on nets larther and wider. As a resull, lawsuits are

now piling up against companics with only
connection to the litigation, such as

a peripheral

engine

ing and con-

struction firms, and plant owners.”

Several state courts should be applauded [or adopting
wrial plans that give priority 1o sick claimants. Some of

these

“deferred” docket
plans, which place a lawsuit on inactive status until the
plaintill. meets certain medical criteria. Boston, Chicago,

urts have adopted

anc Baluimore were the [irst 1o adopt such plans in the late
1980s and carly 1990s.** In the past two years, New York

and Scattle followed.®* Other jurisdictions

have adopred innovative ¢

> management orders to sim-
ply dismiss claims of unimpaired plaintills without preju-
dice, with the understanding that they can re-lile should
they develop a discase.™ The federal courts have also
adopted a system Lo prioritize the claims of sick people ™

Some courts also have adopied sianding orders that severe

claims for compensatory and punitive damag

that limited resour
thesy

s go first to medical bill
solutions protects those who have been exposed to
ashestos by allowing them to bring a claim should they

become ill in the luture, while preserving resources for

Bringing Justice to Judiecial Hellholes

those who need it now. Other state courts should consider
adopting similar practices.

The Supreme Court of the United States, lower court

judges, commentators, and publ ations have
repeatedly called on the United Staes Congress
the ashestos litigation crisis. At the time of this w
in Asbestos Injury Resolution Act (“FAIR Act™)

Senate, and has proceed-

address

Lhe Fairne:

is awalling a loor vote in the T

¢d further than any asbestos bill in the past decade. That
bill, which is sponsored by Scnator Orrin G. Iatch (R-

Utah)y, would establish a trust fund, financed by contribu-
tions from insurers and defendant companies, that would
cal

pay compensation (o claimants who meet certain medi
Senator Don Nickles (R-Oklahoma) has als

duced a bill with a more narrow approach. It would provide

criteria ) inLro-

that courts must clismiss ashestos claims of those who do
not meet a set of objective medical criteria until such time
as they meet the standards provided in the legislation. Both
approaches have merit and would greatly help curh out-of
control ashestos litigation, which is bad for those who are
sick and for the Nation's econamy,
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Conclusion

he 2002 Judicial Iellhole

hellholes do not need to remain hellhol

port concluded, “Judic:
" The litig;
tion abuses highlighted in that report helped spur legis
tive and judicial interventio

s that p
ual justice under law’

ide reason lor opu-

mism that an be restored o

those jurisdictions. Just as important, the 2002 report sent
a message 1o hellhole jurisdictions: someone is walching.
As this year’s report shows, (there is much work (o be
done, and state legislatures and courts can support the
reforms suggested by ATRA above. Most important.
vidual judges should s

indi-

rive to improve the situation in juci-
cial hellholes by applying existing law and procedural rules
in a fair and cvenhanded manner,

Bringing Justice to Judiecial Hellholes
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gled. The jurors bought Johnny Cochran’'s emotional appeal and dished out roughly the exact award he asked of them:
i million for the girl, including $12 million for pain and suffering and $4 million for medical expenses; and $2 million to

the girl’s parents, even though the defense claimed the parents were not properly supervising their daughter. See id.
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ITarvey's personal injury law firm appears to have contributed at least $5,000, and ITarvey personally contributed $2,000,
toward Judge King's campaign from 1999 to 2000. See Campaign Fin. Disclosure Reports, La. Bd. of Ethics (30 Days Prior
cetion Report) (07/16/1999-09413/1999) [1999 Report], available at <hup://wwwethics state. la.usicgi-

cction Report) (0417/1999-
07/15/1999), available ar <htrp:fwww.ethics.state. ius/cgi-hindaimg/ 7118312 (the entity contributing the moncy s listed

to Primary

bin/laimg/?1 183123 Campaign Fin. Disclosure Reports, La. . of ithics (90 Days Prior to 1

as Harvey & Jacobson, A PLG, and though Harvey's current practice is listed as Robert G, Harvey, A PLG, one of his prior
firm names is listed as Harvey, Jacobson & Glaco, A PLC, on the Louisiana Secretary of Staie’s website's listing of individual

corporations, aeaiable al <hupifwwwsec.state.la.us/ cgibin?rgstyp =crpdu&rsdia=2
butions, the 1999 Disclosure Reports show ITarvey loancd the judge $5,000, as did Iarvey's wife, Sce Campaign Fin.
. La. Bel. of Ethics (Supplemental Report/Registration Form) (10,31/1999-12/31/1999), averilable ar

of 2002, the Dis
together loaned the judge 310,000 at 12% int paid $13,000 that same day
closure Reports, La. B, of lithics (30 Days Prior to Primary Election Report) (01/01/2002-

2D>). Beside political contri-

Disclosure Report

<httpiwwwethic

tate Jaus/egi-hindaimg/7118312>. In Augus

losure Reports reflect Harvey and his wite

only to be

¢ the judge’s campaign com-

mittee. See Campaigrn in. Di:

08/26;2002), available ar <http:wwwethics.state.la.us/cgi-bin/laimg 7118312
Id.
Id.

oe James Gill, Photo Op: What's Wrong with this Picture?, Ntw Ommaxs Tiims-Proarim, Scpr. 10, 2002, at 7.

See Gwen Lilosa, Juidge Asks for 1-vear Penal
Junc 14, 2003, at 1.

‘the Right Thing b Do,” King’s Attoriey Scys, Now ORIEANS TIMES-PICAYTNT,

See Gwen lilosa, Court Rejects judge's
2003,
Oru

(ffers King Must Nace Misconduct learing, Now
at 1; see Gwen Tilosa, Judge Tolls Corrt be is Sorry; Lowisiana Justices to Decide Penalty for Lies Tle Told, N

ORIEANS TTMES-PICayUNT, June 21,

ANS TIMES-PlCaYUNE, Sepl. 11, 2003, at 1.

See TFilosa, supra; see also Gwen Tilosa, Contrite Judge Seeks Second Chance; This Lawyers Argue for Suspension Only, Nrw

that he was
under pressure 1o pay oll campaign debts from his 1999 race because the “political establishment in this city. . hated my
guis.” See Finch, supra note 72.

ORLEANS TIMES-PICAyENE, Sept. 10, 2003, au 1. Judge King explanation for his improper campaign actions w

See Filosa, supra note 78,

See Greg Thomas, Mol 12 e Pelil
Feb. 22,2002, aL 1; Greg Thomas, Mold Lawsuil Spawns Conlempt Ruling: fudge Slams iower Owners, Ngw ORLEANS T1MEs-
PICAYUNE, Mar. 16, 2002, at 1.

sded From La. Claims; 1exas Suils Prompled s jore, NEW ORLEANS TIMES-PIGAYUNE,

See Greg Thomas, Toxic Mold's Dargers Stll Up ix the Air, NEW OREEANS TIMES-PICAYUNE, June 16, 2002, at 6.
See Greg Thomas, La. Braces for Mold Lawstils; Texas Alveady lackling Issue, Nrw ORIEANS Tirs-Ploavusg, May 18, 2002, a0 1.
See id.

See id. A $1.1 million seulement in neighboring

Bernard parish may indicate the likelihood of a push for defendants o
setle taxic maold cases, rather than bringing the cases 1o justice in the couns. See Greg Thomas, Mold Lawsuit Blazes trail;
Bur Settlement Tails to Clarify Issues, NEW ORLEaNS TIMES-PICAYUXE, Dec. 13, 2002, at 1.

See Greg Thomas, A Growing Concern: Mold is Notbing New in New Orleans, bur a Toxic Version of the Fungi is Posing
Fresh Challenges for the Real Estate Industry, NEW ORLEAYS TIMES-PICAYUNE, Nowv 11, 2001, at 1 (quoting Robert
altorney [or the plaintifls). The largest toxic mold case in Orleans Parish is

‘reely; the

suil by dozens ol state employees who wotked
in the Louisiana departments of Health, THospitals, and Tluman Scrvices against the building management company; its

owners, an insurance company, and the state of Virginia, See /d. istant district attorneys for Orleans Parish whose offices

were in the building also have rushed to the courthouse to bring suit. See #d.
See Gwen Tilosa, Burned Woman Awarded $12 Million: Auto Mcaker; Driver Both Liable, Jury Says, Now ORIEANS TIMES-

PIeaYUNE, Mar. 14, 2002, at 1 (quoting the plaintift’s attorney atter her client received a $12 million verdict against Tord).
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It ve New Orleans Train Car Leakage Five Litig., 795 So. 2d 364 (La. Ct. App. 2001).
Id. at 371

Id.

Id.

id a3y

Id. al 373, Prior 1o the wial
$152.5 million, and Phillips Petroleum CGo. scttled for a whopping $62.5 million. See Susan Finch, Batrle Over Tark Car Fire
Renrns to Court Tuesday: Hearing to Decide Pairness of Settlement, NEW (JRLEANS TIMES-PI NE, Mar. 30, 2002, at 1.

i judl

rulings on post-trial motions, five out of the nine defendants sewled for a wtal of

See I re New Orleans Train Car Leakage Fire Litig., 795 So. 2d at 379, 398.

S BMW of N. Am., e, v Gore, 517 1.8, 559, 580 (1996).

In ve New Orleans Harm Car Leakage Fire 1.

795 So. 2d aL 370, The appellate court’s reasoning strays (rom (he Supreme
Court’s guidance because it factored in all the harm that possibly could have happened, rather than only considering poten-

tial harm that was “likely to result” from the gas leak. See TX0 Prod. Corp. v Alliance Res. Corp., 509 11 . 460 (1993).

See Susan Finch, Jucge Approves CSX Settfement Amount: Firm Ouwred Track Where Five Erupted, NEW ORLEANS TIMES-
PICAYUNE, Apr. 3, 2002, at 1.

See #d. The two remaining defendants are now negotiating with the plaintiffs. Sce id.

See Sandra Barbicr, Family Awarded $1 Billion in Lawsuit: Exxorr Mobil I1it fov Radioactive Lavid, NEW ORLEANS TIMES-
PIcAYUNE, May 23, 2001, at 1.

See id.

See Sandra Barbicr, Ariother Suit Filed Over Land in Ilarvey, NEW ORLEANS TIMES-PICAYUNE, Mar. 19, 2002, at 1.

See Sandra Barbicr, Ex-pipe Cleaners Suing Exxor: Lawsuit Comes after $1.06 Billion Ruling, NEW ORLEANS TIMES-PICAYUN,
May 23, 2001, at 1.

See Sandra Barbicr, Harvey Woman Alleges Exxon Corntaminated Lawd: Property Value Lhirt, Lawsuit Contends, NEW
(ORLEANS TIMES-PICAYUNE, May 27, 2001, at 1.

PERRYMAN STULY, NEGATIVE IMPACT OX THE CURRENT CIVIL JUSTICE SYSTEM ON ECONOMIC ACTIVITY IN WEST VIRGINIY, (W Vi, Chamber
of Commerce, Feb. 2003), avatiable ar <http:/66.2

235.56/resources; >,
TIARRIS INTERACTIVE, U1S. CHAMBER OF GOMMERC
<http:/66.241.2,

STATE LIABILITY SYSTEMS RaXKING STUDY 9 (Jan. 2002), available at

S6/resources/>.
See id.

Jack Bailey, Lawsuit Climate Needs Iefp, CHARLESTON DALY MatL, Jan. 9, 2003, at CL.

Charles Lanc, Court Allows Suits Qver Fear of Cancer: Workers Had Asbestos-Related Hlness, WasH. PosT, Mar. 11, 2003, at

ALL ST. J., Now 13, 2002, at B1.

A3; Roberr 8. Greenberger, Case Study: Family Ties in West Virginia's Bar,
Steate ex vel. Mobil Corp. v. Gaughan, 563 S.E.2d 419 (W Va. 2002).

» OONE SMALL STEP FOR A COUNTY GOURT...ONE (FIANT CALAMITY FOR THE
NATIONAL LEGAL SYSTEM, (Apr. 2003), available ar <http:f/wwwmanhattan-institute.org/hrmlicjr_7.htm>.

JouN I BESNER ET AL, CTR. FOR LECAL POL'Y, MANHATTAN I

Steate ex vel. Mobil Corp. v. Genghan, 565 S.E2d 793, 791 (W Va. 2002) (Maynard, J., concurring).
ATRA Torum, Spring 2003.
Brenda Nichols [Tarper, W V. Conerts Affect WV, Jobs, CHARLESTON DAILY MatL, Jan. 18, 2003, at A5.

See Norfolk & Western Rathway v Ayers, 123 S. Gt 1210 (2003); see also Justices Back Workers in W¥a. Asbestos Case:
Supweme Court Says Fear of Cancer Enough, Assoc. PREss, Mar. 10, 2003, available ar 2003 WL 5450838.
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It ve W Ve Rezudin Litig. aned State v. Hurchisor, Nos. 30958, 30963, 2003 WL 21518104 (W Va. Tch 26, 2003); Robert D,

Mauk, Editorial, McGraw Ruling Harms State’s Repuitarion ix L, CHARLESTON DAILY MAIL, Mar. 1, 2003, at AS.

Court Watch, WEST VIRGINIa CHAMBER OF COMMERCE, July 2003, available at

<http:fwwwwychamber.com/Courtwatch 20)uly. pdf>.

Robert D. Mauk, Car t-say-rio Gourts Hurts Us All, CHARIESTON DALY MAIL, May

2003, at Ad.

Edwards 1 Bestiway Trucking, 569 S.B.2d 413 (WVa. 2002) (Per Curiam).

7 See State ex rel. Mobil Corp. v Gaughane, 563 S.E.2d 419 (W Va. 2002).

See Robert 8. Greenberger, Case Study: Family Ties in West Virginda’s Bar, WaLL ST. J., Nov. 13, 2002, at B1.

See id.
“ Robert D. Mauk, Editorial, McGraw Ruding Harms State’s Reputation in Law, CIIARIESTON DAY MaIL, Mar. 1, 2003, at AS.

Speaking on Citizens’ Bebalf Got $33.5 ¢

< Cheryl Carlson, Editorial, Our Grievances Fay Handsomely: Laty
CIARLESTON DALY Marz, Jul. 10, 2002, at A5,

See TTarvey Rice, Rush o Beat Lawsuit Caps All for Nawght, TIOUSTON CIRON,, June 3, 2003, at 13.

Newws Roundup, SaN ANTONIO EXPRESS-NEws, Nov, 15, 2002, au 2B,

8 See fudge Orders Beaumond Law Firm o Pay $500,000, Assoc, Press NEwswires, Nov. 14, 2002; Assoc, Press, Beatomond Law
Firm Must Pay §500.000, 1IoUsTox CIIRON., Now. 15, 2002, at 38.

Coreus CHRISTI
45,00.html>.

7 See ). R Gonzales, Beaumont Firm Agrees 10 Filing Fees; Lawyers Accused of Shopping jor Judge in Asbestos Ca
T §11_19

CaLLER-TIMES, May 21, 2003, available ar <htrp/eeewcallercomycect! local newsiaricle/0,1641,0

% See Editorial, Shopping for fustice, WALL ST. J., Now. 20, 2002, at A20.

jillion, Forses.com, Dec. 19, 2002,
<httpwwweforbes.comy2002/12/19/x_da_1219 top news.himl>. (Check also supras).

? See Dan Ackman, In LA, Smoker Sels $28 Billion, 1,

See Robert D. Crockett & Jonathan M. Jenkins, Takirng it to the Barik, LA. LAVYER, Sept. 2001, at 47.

“ See Myron Levin & Dalondo Moultrie, LA, fury Awards §3 Billion 1o Smoker Couris: Panel Orders Philip Morris lo Pay
Record Damages To Man With Incurable Cancer. Saying Firm Iid Risks, LA. TMEs, June 7, 2001, at AL

i

Gentile, GM Appeals Billion-Dotlar Verdict in Crash Case. Courts: Original Award Was a Record $1.9 Billion in
althu Accident, ORANGE COUNTY REGISTER, Dec. 7, 2000, available ar 2000 WL 29972745; Fred J. Hcistand, Conres
Qut of Step With Common Sense, BUs. PRESS (ONTaRIO, CA), Mar. 6, 2000, at 27. The judge reduced the award to $1.09 billion.
See id.

See Gat
the Fiel

“# See John H. Sullivan, Editorial, Justice System Defective; Opporturity to Right a Wrong Missed By Juelge Ruling on GM
Damage Award, 1A, Dawy Niws, Sept. 2, 1999, at N1,

Kenneth Reich, $700 Million Award May be Reduced Courts: Judge's Remark:
Firms May be Vocus of Review, Fxperts Say, 1LA/Inrs, Aug. 10, 1998, at 131, The verd
judge. See Record $760 Million: Lockheed Verdict Is et e Half By Superior Court fudge, ORaNGE COUNTY REGISTRR, New. 19,
1998, a1 CA.

Lockbeed Workers’ Case Agaimst Oil

ict was reduced to $380 million by the

See 1. Swart Ditzen, Conflict Alleged in $1 it A N.E. Phila. Woman Slipped in a Store Parking Lo,

2

Philadelphbia Inquirer, July 22, 2003, al B1. When the lawsuit was liled, the plaintill sought only $50,000 in damages and
reportedly considered seutling the case for $40,000 alter an arbitration panel awarded $25,000 in a non-binding proceeding.
See id. The plainfl rejected Home Depaots final sewlement offer of $32,000 million and deliberated anly eight minutes
before awarding $1 million. See id.

Josh Goldstein, Maipractice Lawsiits Thrive i C
INQUIRER, Dec. 10, 2001, at Al.

v Still, Pew are FPiled, and Few are Decided by a Jiory, PIILADDLPII
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" See¢ RaNDALL R. BOVEJERG & ANNA BARTOW, TINDERSTANDING PENNSYLVANIA:

“ Editorial, Medical Cri

* Matthew | laggman, Despite Laclk of Compensatory Damage

126

AEDICAL MALPRACTICE CRISIS: TACTS ABOUT LIABILITY
s 2003), available ar <hup:/medliability-

INSURANCE, THE LEGAL SYSTEM, AND HEAITH CARE IN PERNSYIVANIA (Pew Charitable Tr
pa.orgitescarchieportd603:/>,

See id. at 32.

* See Richard R. Kerr, Philly. Northeast Pa Reeling from Practice Closings, TRoLoGY TIMES, Dec. 1, 2002, at 20 (quoting

Chuck Moran).

See David 13, Caruso, Lawyvers May Find it tbugher to Seek Sympatbetic Ciry Juries, Assoc, Priss, Now 7, 2002,

= See . (citing Ranclall R. Bovbjerg, a researcher for Urban Institute).

* See Josh Goldstein, Malpractice Issue May Not Be About Money. Study Says, PHILADELPHI INQUIRER, Feb. 3, 2002, at €1

r. found that the number of mal-

(reporting that a study by Pennsylvania Judges John W Lerron and Albert W Sheppard |

practice jury awards over #1 million went down by one-third in 2001 over the previous year, yot noting that even with the

reduction, Philadelphia malpractice awards and scrtlements still drastically overshadowed those from the rest of the state).

1

osh Goldstein, Medical Lawsuit Payouts Stll 11igh; Philadelphia Awards and S Hade wp Nearly lalf of the
$348 Million Paid by a State Fod, PIIADTIPITA INQUIRTR, Scpt. 22, 2002, at #1; Debbic Garlicki, tidal Often “tip of the
Ifceberg” in Medical Malpracy Cases, Jury Awards Dot 1ell Story, ALLENTOWN MORNING CALL, Apr. 1, 2002, au Al (provid-
ing a list of high-profile medical malpraciice setlements in Pennsylvania and around the nation).

Karl Stark, More 1 + Of Last Resort, PHILADELPHIA INQUIRER, May 4, 2003, at E1.

ors Using Inst

See td.

" See Belore the Subcomm, on Labor, Health and Human Services, Education Comm, on Senate Approp., 108 Cong, (Jan. 30,

2003} (statement of Richard A, Anderson, President and Chiel Executive Officer, St Luke’s Hospital & Health Newwork, Inc.
in Region Find Allernatives Because

Bethlehem, bennsylvania); see afso 1im Darragh, Hospitals nsure Themselve:
of Steep Rates, Difficilty in Getring Malpractice Coverage, ALLENTOWNK MORNING CALL, June 16, 2002, at Al (reporting that
rania hospitals alreacty rose an estimated $180 million in the past vear, 4$ one insur-

).

“|m]alpractive premiums for all Pennsy
er after another stopped doing business in the state after incurring enormous loss

“ See Statement of Mr. Anderson, supra note 145.

N s Urgert Malpractice Insurance Issue Threatens Quality of Care in State, PATROT-NEWS, Jan. 6,
2002, at B6 (recognizing that “Philadelphia, for reasons not entirely clear, has become renowned among trial lawvers for

the gene SFits awards™).

# See Jennifer Nejman, Malpractice Debate Hears Up; Some Say the High Price of Liability Insurance is Pushing Doctors Out

of Pa., York Datry Rrc., Jan. 7, 2002, at A3,
Christopher Snowbeck, Medical Malpractice hisurance Premiums Soar, PITTSBURGTT POST-GAZETTE, Jan, 21, 2001, at A13.
See PENNSYIVANIA MALPRACTICE SURVEY (Pew Charitable Trusts 2002), auwileble ar <htp:imedliabilitypa.org/researchisurvey1002¢>.

See Mark Silva, Voters Back Malpractice Caps the Governor’s Push to Limit Awerds in Lawsitits Has Strong Support i a
Poll, Ortaxno SENTINEL, Aug. 5, 2003, at Al; David Royse, Doctors Ask for Malpractice Relief, Muamt LIERaLD, Mar. 28, 2003,

avarlable at <hup:/iwwwmiamicom/mid/miamiherald/news/ state/5499379. htm >,

xaco it With $33.8M in Punitives, BROWARD Dany B3Us. Rrv,

July 3, 2003, at 1.

Id.

¢ See State Farm v Campbell, 123 S, Ct. 1513, 1519-20, 1521 (2003).

See Liggett Group Inc. v Engle, 853 So. 24 434, 451 (Fla. Ct. App. May 21, 2003). The Engle decision is binding procedent

on the Miami-Dade it Court.

Id.
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* See Engle v R Reynolds Tobaceo, 2000 WL 335,
2003); see also Susan R. Miller, Now: or Ne Dying
Appeals Ave Complete, Miavt Dawy Bus, Riv, Mar. 27, 2002, at A8,

1572 (Fla. Cir. Ct. Nowv 6, 2000), rev'd, 853 So. 2d 434 (Fla. Cr. App. May 21,
1z Asks Court to Hear His Case Against Gigaverte Makers Befove

See generally Engle, 853 50.2d 434; see also Jay Weaver, Court Voids Big Smoking Case Awavd: Florida Appellate Judges
Wipe Qut $145 Bil

fon in Punitive Damages, MIam1 LIERaLD, May 22, 2003, at AT,

“ See Hngle, 853 $0.2d at 446; see also Lauric Cunningham, Process That Led to §1458 Award in tobacco Case Challenged
Before Appeals Panel, Browarn Dany Brs, Rev, Nov. 7, 2002 at AT,

“ Engle, 853 S0.2d at 453-55.

See id. at 458-62. Prior to the reversal of the $145 billion punitive damage award, a lonc plaintiff in the class was awarded
$37.5 million in a compensatory damages award. At the time, this was the highest compensatory verdict ever awarded ina

tobacco lawsuit, See Jay Weaven, jury Awards Smoker $37.5 Million, Mist LIERALD, June 2, 2002, ac AT,

Matthew laggman, A Whopper of a Year. Shrugging Off Criticism That People Ave too Litigious. Florida juries Last Year

Produced Big Awards for Plaintiffs, Mus Daiy Bus, Rex, Dec. 16, 2002, al 6,

See id.
* See id.

4 See Missouri Lawyers Weekly, Largest Verdicts & Seitlements of 2002 (2003), available at

<http:fwwwmolawyersweeklycomdargverd_02.cfm>.
& See id.

“ See Missouri Lawyers Woekly, Largest Plaintiff's Verdicts of 2002 for Missouri (2003), available at <htp:/wwsmissouri-

ict courts and included ver-

cuit courts and federal dis

lar

comfop_verd_02.cfm> . The survey included data from sta
dents belore any review for remictitur, The survey does not include

dicts awarded (o ing
class actions or consolidated cases, uncontested verdicts, bench urials, or business versus business lawsuits. See id.

vidual plaintifls or families for a

# See Missouri Lawyers Weekly, Largest Seulements of 2002 for Missouri (2003), available au

<hup/wwwmissourilaw.comaop_setL_

QFEICE OF STaTE COURIS ADMINISTRYTOR, Stk C1l 0F Mo, FY 2002 MISSOURL JUDIGIAL REPORT AND SuppLeMENT (July 1-June 30).

See Roland Klose, Verue's on the Menu For Lawyers 1rving lo lake a Bite of Doe Run. St. Lowis is the Place (o Be,

RivererONT Tives, Apr, 10, 2002, available at <hup:/fwww.riverfronuimes.com/issues 2002-04-10/news. himl/lindex. huml=>;
Tim Bryany, Queestion of Merging City. Counly fury Pools is Revived: State Supreme Court judge Suggesie
ST. Lotts PosT-Diseatcrr, Now. 27, 2002, at Bl (Discussing the suggestion by M

1 Move Lasi Year,

souri Supreme Court Judge Michael Wolff of
joining the juror pools of $t. Louis City and Gounty because plaintiffs lawvers are known for trying to get their personal

injury cases into St Louis City Circuit Court for a more sympathetic jury; o make the issue of venue less important).

“ Klose, supra note 172,
7 Id.

¥ The ¢
prejudice. The same day; the case was filed in the $t. Loui
tifts ackded 4 resident of the City of St. Louis as a defendant. See State ex rel. Doe Run Resources Corp. v Neill, No.
EDB1573, 2003 Mo, App. LEXIS 745 (Mo, Ct. App. ¥
Lawsuiits in St Lowds, ST, Lowts Post-Diseatern, May 22, 2003, at 133,

was originally denied class certification in Jefferson County; after which, the plaintiffs dismissed the case without
ry G

ircuit Court and in the third amended pleading, the plain-

20, 2003); see also 1im Bryant, Judges Reject Hying Doe Run

See State ex rel. Finthictm, 57 S.X3d 855, 859 (Mo, 2001) (Walff, J., concurring in part, dissenting in part).

= Id, ar 858.
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Id. at 857.
Id. at 860, 862.

* Tim Brvant, Question of Merging City, County Jury Pools Is Revived: State Supreme Court Judge Suggest Move Last Year, ST.

Louts POST-DispaTcH, Nov 27, 2002, at B1.
See Beisner, supra note 30, at 17,

See d. at 30.

See Becky Gillete, Debate Heats Up With Unusizal Coalition of Busine:
ing Terry Garter, president of the Jackson Counry Chamber of Comme

. Labor. Doctors, Miss. Bus. I, June 10-16, 2002 (cit-
).

See Mississippi Jury Awards $150M to Workers Expiosed to Asbestos, AsBEsTos. LiTie. Ree, Dec. 13, 2001,

See id.

Ohbio, 378 LS. 184, 197 (1964).

Jimmie E, Gawes, ‘Frivilous’ Law Stirring Debate, CLARION-LEDGER (Jackson, Miss.), Jan, 2003, au 1.

“ See Thomas & Howard Co.. tnc. v. Welterau Inc., 353 S.E.2d 111 (8.C.,1987); fn ve: Asbestosis Cases, 266 5.5.2d 773 (1980).

See Jim Duplessis, Business Complainis About Lawvers and Lawsuils ave Older than the State, T've State (Columbia, S.C.),
Jan. 12, 2003, aL 4; Michael Freedman, Home Courl Advaniage; How a Small-1own South Carolina Lawyer tnstills Fear
Corporations Everywhere, FORBES MAGAZINE, Junc 10, 2002, at 74.

© See Warren Wise, fort Reform Tops Agende, Post & Courir (Charleston, 8.C.), June 27, 2003, available at

6271
against a car manufacturer for head injuric

<httpyyww.charleston.net/stori biz_27pol html> (reporting on 4 lawsuit brought in ITampton County

uffered inan

cident in Tenng

See ITamilton County Clerk of Court, fury Case Roster Report, June 16, 2003,
S.C. Code Ann. § 15-7-100.

See Farmer v Monsarito Corp., 579 S.E.2d 325 (8.C. 2003).

% See fd. al 326 (citing $.C. Gode Ann. § 15-5-150).

See id. a1 328.

The South Carolina Supreme Court recognized thay the state statute at issue had three important objectives: 1) it favors
resident plainuills over nonresident plaintifls; 2) it provides a forum for wrongs connected with the State while avoiding

resolution of wrongs in which the State has little interest; and 3) it encourages activity and investment in the State by for-

cign corporations without subjecting them to litigation unrelated to their activity within the State.” See id.

See IL 374475, 446, 115th Scs

1. 2003); S. 498, 115th S (S.C. 2003).

See Assoc. Pr Supresme Coirt 1o Review $34 Milfiore Award by Jury, CIARLES
casc is on review before the state supreme court. See #d.

ON Dalry Marz, Scpt. 11, 2003, at 6A. The

See id.

According to public records, the Firzsimmons law offices contribured $8,000 to Wetzel County Circuit Judge Mark Karl's
campaign in 2000,

See Toby Coleman, Stare Sues Wall Street Firms, Artorney General Says Compeniies Gave Bad Advice, CHARLESTON GAZETTE,
June 23, 2003, at 1A,

According to public records, the indi
DiTrapano, Barrett & DiPiero, PLL.C.; and Masters & Taylor, L.C., each of which is located in judicial hellhole Kanawha

iduals associated with the law firms of TT, Peterson, Carper, Bee & Deitzler , BLL.C.

County, contributed scveral thousand dollars to McGraw's campaign fund between 1996 and 2001,

See flervera v Quality Pontiac, 73 £2d 181, 194 (N.M. 2003).

»
© ~ »
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5 See Lozoya v Sanchez, 66 P3d 918 (N.M. 2003).

2 See id. at 957-58.

Id. at 958.

¥ See Hovet v Lujare, 66 3d 980 (NM. CGt. App.), cert. grarited, 66 D3d 962 (2003).

See ld. a1 985,

“ “These suits are dubbed “modal” litigation, since they stem from the fact that the represented consumers have paid more on
their policies because they sclected among different payment modes, such as quarterly or semi-annual installment payments.

© See Reynolds Holding, Lawyver Gets Lion's Share in Class-Action, Sax Francisco GHroN,, Feb. 18, 2001, al WB1.

See Douglas G. Schneebeck, “Modal” nsurance Preminm Class Action Litigation: Coming lo a Courthouse Near You, INU'L,
Asgx oF Din CouNsiL NEwSLETTER (Inr’l Ass'n of Def Counsel, Chicago, TIL), Oct. 2002; Lawrence 11 Mirel, Plaintiff s Lneyers
Tuve No Business Regidating Insirance, 16 WasH. LEGAL FOUND., (Wash. Legal Tound., Washington, D.C.), Apr. 6, 2001,

See id.

See Thomas J. Cole, Lawyers Reap Millions in Suits Against Iistirers, ALSUQUERQUE ], Teb. 18, 2001, at AL,

* See Winthrop Quigley, frsurance Firm Offers Settlement, ALBUQUERQUE )., Sept. 26, 2002, aL 1 (discussing sewlement with
John Iancock Financial Scrvices in which policyholders will reccive an extra $800 to $1,400 in life insurance, but the cus-
tomers will have to dic within a vear to get the moncey;, while plaintiffs” lawvers are expected to receive $8.9 million in fees
SaNTs FE NEW MEXICAN, Feb. 19,
ith §

and $95,000 in expenses); Assoc. Press, Attorneys Getting Rich off Insurance Settlements
2001, at A3 (discussing casc against Primcrica Insurance, where the lawyers walked away
policy holders with $30,000
Lawsuit While Ariorney Nets §

-5 million, the two named

ch, and the rest of the ¢

ss with no money at ally; Beth Healy, % Lawyer Go
M in Sertlement, Clients Ger $350,000, BosToN GLOTE, Jan. 25

Spoi

2001, at 1 (discussing pro-

posed seulement with Massachuseus Mutual Life Insurance Company, where the plaintills’ awormey would have received $5
icy, and a whopping $250,000 lifetime annuity, while five mil-
olders would receive nothing more than assurances of explicit disclosure of costs in the fulure); see also

or Only One to Benefit from MassMutual Settlement, Since Dropped, Nar'L LY., Mar. 5, 2001,

million inauomey’s fees, plus a helty $3 million insurance pe

lion former poli
Bob Van Voris, Zetur

See Assoc. Pre:

Attorneys Getting Rich Of Insurance Settlemernts

SaNTa FE NOw Moxican, Teb. 19, 2001, at A3,

7 H.B.

78th Leg., Reg. Sess. (lex. 2003).

See Owens Corading v Carler, 997 S.W2d 560 (lex. 1999). The 1997 law (8.8, 220, 7Sth Leg,, Reg. Sess. (lex. 1997)) was
cnacted to stem “forum shopping” from out-of-state plaintitfs in favorable Texas courts, such as those in Jefferson, Galveston,
ITanis, and Orange Counties, which had enabled thousands of out-ofstate ashestos

ases o siphon the resources of Texas
trial courts. See id. at 563-66. The Texas Supreme Court’s 2003 decision rejected a challenge from a group of Alabama resi-
dents, a positive ruling against the trend of judicial nullification of state civil justice reform laws, Nevertheless, some ‘lexas
courts, including those in Jefferson County; have resisted dismi
by the 1997 Act. See B.1 Du Pont De Nemours & Co., 928,
Orange County abused their discretion when they refused (o dismiss the asbestos claims of 8,000 plaintills on the grounds
that the claims arose ouside of lexas al a time when the plaintifls were not residents of ‘lexas).

ing the cascs of nonresidents, even when required to do so

13 517 (Tex. 2002) (ruling that trial courts in Jefferson and

" Laylan Gopelin & David Paswor, £
{0 texas Constituliorn, AUSTIN AMEI

on Damages Narrowly Approved Volers OK Proposition 12, All Other Amendments
rEsyaN, Sepl. 14, 2003, aw A1,

ce Gilleue, supra note 183,

* See Jimmie B. Gawes, Caps Prompt Lawsuil Blitz, CLarox-Lrparr (Jackson, Miss.), Jan. 1, 2003, au 1.

ce Assoc, Press, Some Countles See Late Rush of Lawsuils, SuN Herad (Biloxi, Miss.}, Dec, 31, 2002, au 3.

See Matt Volz, Jefferson. Cowney Lawsuit Filings Ave Dowre, Assoc. Pross, Oct. 3, 2003,
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= See Martox v, State, 128 So. 2d 368, 372-73 (Miss. 1961).
# See Beisner, sapra note 30, at 17,

“ Jd. (quoting statement of J. Lamar Pickard, Tr. of Mot. Icaring at 9-10, Conway v Iopeman Bros. (Cir Ct. Jefferson Gounty,
Miss. July 25, 2001).

# See id.

0 See id. at 30.

S.B. 213, Reg. Sess. (Wva. 2003) (codified at W Va Code Ann. § 56-1-1 (2003)).

# PERRYMAN STUIY, NEGATIVE IMPACT ON THE CURRENT CIVIL JUSTIGE SYSTEM ON ECONOMIC ACTIVITY IN WEST VIRGINI 9 (W Va. Chamber

of Commerce, Teb. 2003), available at <http:/66.2:

# Andrew R. Rogoll & Imiebihoro ‘1 Ahonkhai,
Junc 2003, available ar <hup:{wew.physiciansnews.com/law/603rogoft htm>.

wpact of Venue and Certificate of Merit Reform, PHYSICIAN'S NeEws DIGEST,

= Pa. G
limit the amount to be

on

NST. ART. 3, § 11 provides that, with the exception of workers® compens “the General Assembly |shall not|

c of death

ed for injur sulting in death, or for injurics to persons or property; and in ¢

from such injuries...”

See Assoc. Press, Alka-Seltzer Suit Thrown Out, Oct. 1, 2003,
See id.
# See Int ve Rhone-Poulenic Rover; Inc., 51 T.3d 1293, 1298 (7th Gir)) (Posner, 1), cert. dended, 516 12.8. 867 (1995).

The Class Action Faimess Act (ILR. 1115 /8. 274) passed the TIouse of Representatives by a vore of 253-170 on June 12, 2003.
Reports indicare that the Senate will vote upon the bill in Ocrober 2003 and the bill has 4 substantial chance of pa

See Davic J. Damiani, Proposals for Reform i the Evalisation of Expert Testimony in Pharmaceutical Mass Tort Cases, 13
1 & TECH. 517, 526 (2003).

“ Denthert v. Merrell Dow Pharmacentical, Inc., 509 1.8, 579 (1993).
I at 593-94.

“ See id. al 593-95.

Some of these states, such as Alabama, California, Florida, and Illinois, continue w apply the less rigorous ‘general
acceptance” test, which the federal courts abandoned with the adoption of the Deaubert standard in 1993, See. e.g.
Courtaudeds Fibers, Inc. v Long, 779 So. 2d 198 (Al 2000); People 1 Leaby, 882 D2d 321 (Cal. 1994); Flanagan v State, 625
So. 2d 827 (Fla. 1993).: Donaldsor v 1 Pub. Serv. Co., 767 N.E2d 314 (1L 2002). Other states apply their own stanclard to
1.2d 301, 303 (S.C. 2000).

determine the admissibility of expert wstimony, See, eg. i1 7e Robert K., 531 S,

# Kathleen Burge, Science of Lvidence Puts Judges 1o the Te: ON (iLOBE, May 19, 2002, at B1L.

* More information and the text of the model legislation is available on ALEC's website, wwwalec.org.

Amchem Prods. Inc. v Windsor, 521 . 391, 397 (1997).

See The Tairness in Ashestos Compensation Act of 1999: Legislative Tearing on ILR. 1283, Before the Tlouse Comm. on

the Judiciary, 106th Cong. 4 (July 1, 1999) (statement of Christopher Edley, Jr., Professor, ITarvard Law School).

0

Alex Berenson, A Sirge in Ashestos Sud

Manry by ealthy Plainti)

NY. Tres, Apr. 10, 2002, at AL

©
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# See JENNTFER BIGGS
|hereinafier Biggs|; STEPHEN CARROLL £T AL , ASBESTOS LITICATION (GOSTS AND COMPENSATION: AK INTERM REPORT 20 (RAND Inst. for Civil
Justice, Sept. 2002) [hereinafter RAND Rep. ki, Ashestos Litigation Gone Mad:
postrebased Recovery for ncreased Risk, | 1. Rrx: 815 (2002).

ET AL , (VERVIEW OF ASBESTOS IssUES AND TRENDS 3 (Dec. 2001), awwilable ar <htipr/wwwactuanorg/mono.htm>

See also James A, Llenderson, Jr. & Aaron D, T

enitel Distress, and Medical Monitoring, 53 S.C.

“ See Mark A. Behrens & Rochelle M. ‘ledesco, Tivo Torks in the Road of Asbestos Litigation, MEALTY'S LITiG, RER: ASBISTOS, Vol.
8, No. 3, Mar. 7, 2003, at 1.

* See Richard 1B, Schmi, Burning Issue: How Plain
Mar. 5, 2001, at A1,

s Have Tiurned Asbestos nto a Court Perenaiial, WAL ST ).,

* See Mass, State Cr. Asbestos Pers, hy‘zmrl itig, Order ((‘nmmw of M idh d lcsex §u|»cr Ct., %cpx 1986) (:\dmp[ing., 1\dﬂptcd

Establ |<h Registry [or Certain Ashestos Mauem) At L drjury and Wrongful I)ezt/bAsbeS
(Cir. Ci

Cu. Baliimore City, Md. Dec. 9, 1992) (Order hm.bllshmg, an Inactive Docket for Asbestos Personal ln]ul\ (;ﬂs(’\)

> See In e New York Cliy Asbesios Litig., Order Amending Prior Case Mg, Orders (5. CL NY. City, N.Y. Dec. 19, 2002); . ve
Fifth jud. Dist. Asbestos Am. 1o Am. Case Mgmt. Order No. 1 (N.Y. Sup. CL. Jan. 31, 2003); Leuer lrom Judge Sharon S,
Armstrong, King County, Wz 1 (Dcc. 3, 2002).

, 10 Counscl of Record, Moving and Responding Part:

* See In re Wallace & Grabam Asbestos-Related Cases, Case Mgmt. Order (Greenville County, SC 2002); Ire re Cuyaboga

County Asbestos (wex, Gen. Pers. Injury Ashestc e Mgmt. Order No. 1 (as amended Ja 002). Multnomah County

(Portland), Oregon €

by unimpaired asbestos claimants “while prcscrving for the litigants their positions on any statutes of limitations is

re All Asbestos Fxpusure Cases Viled in Multnomab Cownt t Amended Draft Gen. Order Re: Asympromatic, Untreated,

In 1992, Judge Weine do
death and total d
iv\jur\" It ve Asbesios Prod. Liab. Lilig. (No, \’U MDL 875, Admin. Order No. 3,at 1 (E.D. Pa. Sepl. 8, 1992) [hereinaller

MDIL 875, Admin. Order No. 3].

although not technic: “ket, had the purp:

adopted proc ly an inactiv

ing “malignanc »s where the substantial contributing cause is an asbestos-related d

> See. eg, Abate v AC. & S, Inc., No. 89236704, slip op. aL 26 (Md. Cir. Cu. Dec. 9, 1992); Keene Corp. v. Levin, 623 A.2d 662,
663 (M. App. 1993) (noting that Judge Levin deferred payments of punitive damages “until all Baliimore City plaintifls’
compensatory damages are paid.”); In re Asbestos Litig., No. CO0A8ABZ00100003, slip Order, ar 1 (Pa. Ct. Con. PL Jan. 11,
2001); Yancey v Raymark Indus., Inc., No. 1186 (832), Asbestos Orcder No. 0001, slip op., at 5 (Pa. Com. PL Oct. 1986);
$64.65 Million Awarded in Four Asbesios Cases, Vol. 4, No. 3 MEALEY's LiTic. RER Toxic TorTs 16 (Dec. 15, 1995) (repotting

on the tric in which the tial court severed and defer

ew York casce of Falloon v. Westinghouse Fle
v): see also In re Colling, 233 T3d at 812 (¢
enlightenced practic

punitive damages

2¢ court follow this

indcfinit is discouraging that while the Pancl and trans

some state courts allow punitive damages in asbestos cases. The continued hemorrhaging of available

funds deprives current and future victims of rightful compensation.”™).

Bringing Justice to Judiecial Hellholes

PREPARED STATEMENT OF THE HONORABLE ELTON GALLEGLY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Thank you for holding this important hearing, Mr. Chairman. Newsweek recently
ran a story that painted a picture of a nation held hostage by fear of frivolous law-
suits: ministers afraid to counsel their flock, teachers afraid to discipline, doctors
afraid of tending to the ill. They are not afraid they are wrong, mind you. Nor are
they afraid they are not being careful enough. They are afraid that an opportunist
could file a lawsuit against them that, though it has no merit, would subject them
to thousands and thousands of dollars in legal fees to defend themselves. It is a
problem that dominates modern culture.

Of course meritorious claims should see their day in court, but frivolous lawsuits
and the threat of frivolous lawsuits should not hold Americans hostage and keep
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them from doing their jobs. The rest of us should not be burdened with the cost of
frivolous lawsuits in higher taxes, higher prices, and higher insurance rates, either.
I am looking forward to the testimony of the witnesses and their ideas about ways
to legislatively curb these abuses of the legal system.
Thank you, Mr. Chairman. I yield back my time.

pUblyC;@g/
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Joan Claybrovk. President

June 22, 2004

Hon. James Sensenbrenner
Hon. Lamar Smith

Hon. Jobn Conyers
Committee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515

Re:  Hearing on H.R. 4571, the “Lawsuit Abuse Reduction Act 0f 2004.”

Dear Representatives:

While T have the utmost respect for Victor Schwartz, even Homer nodded; therefore 1 am
writing to bring to the Committee’s attention an inaccurate statement Mr. Schwartz made
during today’s hearing on H.R. 4571, the “Lawsuit Abuse Reduction Act of 2004."

Mr. Schwartz indicated that under current law, what he called “litigation tourists” may
travel from places like Massachusetts to Madison County, llinois to bring lawsuits. That
is not correct. T practiced law in Illinois for thirteen years. Illinois follows the doctrine of
forum non conveniens. As far back as the case of Bland v. Norfolk and Western Ry. Co.
506 N.E.2d 1291, I11.(1987) the Illinois Supreme Court has declined to allow personal
injury lawsuits resulting from incidents that took place outside Madison County {rom
being brought in that county’s courts. The Illinois Supreme Court reaffirmed that doctrine
just last year, in the case of Dawdy v. Union Pacific R.R.

Madison County has been the subject of business community complaints about
aationwide class action lawsuits filed there. It is important to note that class action suits
brought in that venue must involve some sort of business activity that took place there;
see Boxdorfer v. Daimler Chrysler Corp., 790 N.E.2d 391 (2003).

1 can understand why Mr, Schwartz would want to use Madison County as a kind of
shorthand designation of a “magnet jurisdiction,” but in this instancc doing so gave the
Committee a distorted picture, Most states follow the forum non conveniens doctrine;
some which did not have recently adopted stricter venue rules: e.g., Mississippi and
Pennsylvania. Oddly enough, one jurisdiction that does not have such rules lies just
across the river from Madison County: Missouri. But so-called “litigation tourism™ is an

215 Pennsylvania Ave SE « Washington, DC 20003 + (202) 5464996 + www,citizen org

~g @
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isolated phenomenon and such anomalies should not cast doubt on 2 civil justice system
that generally works quite well.

I 'would ask that this Jetter be made a part of the hearing record.
Respectfully submitted,

Jackson Williams

Legislative Counsel
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GOVERRMERTAL ATALSS AMERICAN BAR ASSOCIATION  Governmental Affairs Gffice

740 Fifteenth Street, NV

DIRECTCR

June 29, 2004

The Honorable F. James Sensenbrenner, Jr.
Chairman

Committee on the Judiciary

U.S. House of Representatives
Washington, DC 20515-6216

Dear Mr. Chairman:

1 am writing to you regarding the hearing your Committee held June 22, 2004 on
H.R. 4571, legislation to make changes in Rule 11 of the Federal Rules of Civil
Procedure; make an amended Rule 11 of the Federal Rules of Civil Procedure
applicable to cases filed in state courts if such cases affect interstate commerce; and
make changes relating to jurisdiction and venue for personal injury cases filed in
state and federal courts.

The ABA opposes the provisions in the legislation that would change the Federal
Rules of Civil Procedure without going through the process set forth in the Rules
Enabling Act. The ABA tully supports the Rules Enabling Act process, which is
based on three fundamental concepts: (1) the central role of the judiciary in
initiating judicial rulemaking, (2} procedures that permit full public participation,
including by the members of the legal profession, and (3) recognition of a
congressional review period. We view the proposed rules changes to the Federal
Rules in H.R. 4571 as a retreat from the Rules Enabling Act.

Tn 28 U.S.C. §§ 2072-74, Congress prescribed the appropriate procedure for the
formulation and adoption of rules of evidence, practice and procedure for the
federal courts. This well-settled, Congressionally-specified procedure
contemplates that evidentiary and procedural rules will in the first instance be
considered and drafted by committees of the United States Judicial Conference,
will thereafter be subject to thorough public comment and reconsideration, will
then be submitted to the United States Supreme Court for consideration and
promulgation, and will finally be transmitted to Congress, which retains the
ultimate power to veto any rule before it takes effect.

This time-proven process proceeds from separation-of-powers concerns and is
driven by the practical recognition that, among other things:



135

The Honorable F. James Sensenbrenner, Jr.
June 29, 2004
Page 2

1) Rules of evidence and procedure are inherently a matter of intimate concern to the
judiciary, which must apply them on a daily basis;

2) Each rule forms just one part of a complicated. interlocking whole, rendering due
deliberation and public comment essential to avoid unintended consequences; and

3) The Judicial Conference is in a unique position to draft rules with care in a setting
isolated from pressures that may interfere with painstaking consideration and due
deliberation.

We do not question congressional power to regulate the practice and procedure of tederal courts.
Congress exercised this power by delegating its rulemaking authority to the judiciary through the
enactment of the Rules Enabling Act, while retaining the authority to review and amend rules
prior to their taking effect. We do, however, question the wisdom of circumventing the Rules
Enabling Act, as H.R. 4571 would.

We also have serious concerns about the provisions in H.R. 4571 that would impose the Federal
Rules on the state courts and would impose the changes relating to jurisdiction and venue for
personal injury cases filed in state and federal courts. We hope your Committee will not move
on legislation containing such departures from current law until we and others have sufficient
time to analyze the impact they would have on the state courts and so we will be able to present
our views to you on these very important matters.

We respectfully request that this letter be made part of the permanent hearing record of June 22,
2004.

Sincerely,

Robert D. Evans

cc: Members, House Judiciary Committee
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Victor E. Schwartz

Hamilton Square

600 14th Street, N.W., Suite 800

July 22, 2004

%

Hon. James Sensenbrenner
Committee on the Judiciary

U.S. House of Representatives

2138 Rayburn House Office Building
Washington, DC 20515

Re:  Response to Letter Submitted by Public Citizen re: Hearing on H.R. 4571,
the “Lawsuit Abuse Reduction Act of 2004”

Dear Chairman Sensenbrenner:

T was somewhat surprised by the letter to you from learned counsel Jackson Williams of
Public Citizen, in which he claims that [ made an inaccurate statement in my testimony
before the Committee on the Judiciary on Tuesday, June 22. Mr. Williams took issue
with my assertion that out-of-state residents bring lawsuits in Madison County, Illinois,
and he said that my statement regarding Madison County forum shopping was incorrect.

First, Mr. Williams’ letter misunderstood my testimony. My testimony before the
Committee was that the fundamental principles of law are not being applied even-
handedly to all litigants in certain jurisdictions in the United States, including Madison
County, Illinois. Mr. Williams notes that there are existing principles of law from the
Supreme Court of Tllinois that would prevent Illinois courts from welcoming cases that
have nothing to do with the state. The example Mr. Williams provides is forum non
conveniens. As this letter will show, principles of forum non conveniens are not being
applied in Madison County.

In that regard, Mr. Williams letter suggests that non-11linois residents with no connection
to Madison County do not bring lawsuits in Madison County. To the contrary, the
Madison County Circuit Court routinely refuses to dismiss or transfer such cases brought
by non-residents. As a retired Madison County judge has stated, “When people come

Washington

D.C. 20005-2004
202.783.8400
202.662.4886 DD
202.783.4211 Fax
schwartz@shb.com
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from hither and thither to file these cases, there’s gotta be an inducement. ... They’re not
coming to see beautiful Madison County.”1

Numerous cases are brought by non-residents where the plaintiff and defendant are not
located in Illinois, the plaintiff’s harm occurred outside the state, medical treatment was
provided outside the state, all witnesses live outside the state, and no evidence relates to
the state.?

In one example from 2003, an Indiana plaintiff filed a claim in Madison County against
U.S. Steel for injuries he allegedly sustained as a result of asbestos exposure during his
thirty-one years of employment at a U.S. Steel plant in Indiana’® The plaintiff had no
significant connection to Illinois, much less to Madison County. Nevertheless, the
plaintiff was allowed to proceed with his claim and obtained a $250 million verdict. This
case is believed to have resulted in one of the largest verdicts ever awarded to a single
plaintiff for injuries allegedly associated with asbestos exposure.* Tt is a well-known
example of forum shopping.

The fact that forum shopping is alive and well in Madison County can be verified by a
simple search of claims filed at the Madison County’s clerk office. For example,
according to papers filed in one case, 75 percent of the mesothelioma claims set for trial
against one defendant during two trial settings in 2003 “lacked any connection to Illinois,
let alone Madison Countyf"5 And this trend is not slowing, over 65 percent of the
hundreds of pending mesothelioma cases against one defendant party “have little or no
conneetion to Illinois.™ To make matters worse, a vast majority of the 35 percent of the

Marlin Kasindorl, Robin Hood is Alive in Court, Say Those Seeking Lawsuit Limits, USA TODAY,
Mar. 8, 2004, at Al, available at 2004 WT. 585352753,

See, e.g., Brian Brueggemann, Man Awarded $250 Million in Cancer Case, BELLDVILLE NEWS-
DEMOCRAT, Mar. 29, 2003, at 40, available at 2003 WL 2460712; U.S. Steel Setiles Asbestos
Lawsyif, CIIL DAILY 1IERALD, Apr. 1. 2003, at 1, available af 2003 WL 17446579; Grillin B.
Bell, Asbesios & The Sleeping Constitution, 31 PEPP, L. ROV, 1, 7 (2004).

w

Griffin B. Bell, Ashestos & The Sleeping Constitution, 31 PEPP. L. REV. 1, 7 (2004).

See Brian Brueppemann, Man Awarded $250 Million in Cancer Cuse, BELLEVILLE NIWS-
DEMOCRAT, Mar. 29, 2003, at 40, availuble at 2003 WL 2460712, 1.5, Steel Settles Asbestos
Lawsuitf, CAL DAILY HERALD, Apr. 1. 2003, at 1, availuble at 2003 WL 17446579.

- Tnion Carbide Corp. v. Hon. Ralph I. Mendelsohn, Case No. 02-L-1428, Thiion Carbide Corp.’s
Memorandum and Explanatory Suggestions in Support of Its Motion for a Dircet Appeal or, in the
Alternative, Motion for a Supervisory Order, at 9 (TI1 Apr. 10, 2003).

Union Carbide Corp. v. Hon. Nicholas Byron, Casc No. 03-T.-1294, Union Carbide Corp.’s
Memorandum and Explanatory Suggestions in Support of Tts Motion for a Dircet Appeal or, in the
Alternative, Motion for a Supervisory Order, at 11 (Tll. May 6, 2004),

June 23, 2004
Page 2
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pending mesothelioma claims that have some connection to Illinois have no connection to
Madison County and should at minimum be transferred to another county

The Madison County Circuit Court also allows cases to remain in Madison County even
though they would be more appropriately heard in another Illinois county. An Illinois
appellate court recently reviewed two cases that focused on whether the cases were
appropriately tried in Madison County. In Hefier v. Owens-Corning Fiberglas Corp., the
plaintiff had never lived or worked in Madison County.8 His alleged asbestos exposure
occurred in a different county in Illinois and none of the fact witnesses or treating
physicians were in Madison County. The physicians treating the plaintiff’s mesothelioma
were even beyond the reach of Illinois subpoena power because they were in a different
state. Despite all of these factors, the Madison County Circuit Court denied the
defendant’s forum non conveniens motion. Perhaps most telling was the trial judge’s
statement that the claim should remain in Madison County because the nature of asbestos
litigation gave this case “nationwide implications.”” The judge did not explain the nature
of those implications.

In the second case, Dykstra v. A.P. Green Industries, the Madison County court allowed a
case to proceed that had no factual connections to Madison County.m The plaintiff was
allegedly exposed to asbestos in Cook County, Illinois and Lake County, Indiana. All
witnesses lived in Indiana, except one who lived in Minnesota. All the plaintiff’s
physicians practiced in Chicago or Indiana. In both Hefner and Dykstra, the Tllinois Fifth
District Appellate Court affirmed the Madison County trial judges’ orders denying the
defendants’ motions for forum non conveniens — even though there was no logical
connection to Madison County in either case.!!

Unfortunately, these cases are just the tip of the iceberg. Many cases improperly brought
and allowed to remain in Madison County are never appealed. In many cases, Madison
County defendants would rather settle then risk having to pay a potentially bankruptey-
inducing award.'? OFf approximately 4,000 asbestos cases set for trial in Madison County

-

1d.

Hefner v. Owens-Coming liberplas Corp., 659 N.L.2d 448 (11l App. Ct. 1995).
Ld. at 454.

Dykstra v. A.P. Green Indus., Inc., 760 N.E.2d 1034 (I1L. App. Ct. 2001).

See Hefner, 659 N.L.2d at 454; Dykstra, 760 N.I.2d at 497.

See Noam Neusner, The Judges of Madison County, 1.8, NEWS & WORLD REp., Dee. 17, 2001, at
39 (staring that “plaintiffs” hwycrs know to cxpect a call from their opponents -- with an
cxpensive settlement offer — ™ after they file a claim in Madison County); Editorial, The Judges of
Madison County, CHI. TRIB., Scpt. 6, 2002, at 22, available at 2002 WT. 26771990 (calling
Madison County a place where defendants “shak|e| in their boots™ over the idea of going to trial).

June 23, 2004
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13

between 1996 and 2003, only four went to verdict. ” Three of the four resulted in huge
awards inflated by punitive damages, including the $250 million verdiet discussed
carlier.”* The risks of such large verdicts serve as a warning to defendants to settle.

The depth of the problem in Madison County is further illustrated by one Madison
County Circuit Court judge’s stubborn insistence on more than one occasion that if
expedited mesothelioma cases “are from the United States, I’'m certainly not going to bar
them, and [I'm going to] provide for justice if they think they can get it here faster.”!*
Additionally, this judge acknowledged his well-known liberal policy on forum non
conveniens by declaring, “Every time Madison County is publicized, ... more plaintiffs’
attorneys want to have their cases brought here. You know, | can’t help that we have
judges that are more understanding, perhaps.”®

Madison County, a small rural community of 260,000 residents, continues to attract
national attention. This is not only because of the sizes of awards but also because the

13 In re: All Asbestos Titig. Filed in Madison County, Memorandum Tn Support of Joint Motion To

Amend The Madison County Case Management Order, at 3 (Madison County Cir. Ct,, TIL. Apr. 9,
2003).

See DBrian Brucggemann, Man Awarded $250 Million in Cuncer Case, BELLEVILLE NEWS-
DEMOCRAT, Mar. 29, 2003, at 40, available ar 2003 WL 2460712 (describing Whittington v. A.W.
Chesrerton (2003), in which an asbestos plaintiff was awarded $230 million, including $200 in
punitive damages); /lineis Jury Awards $16 Millien to Living Meso Victitn, ANDRHWS ASBESTOS
TG, REp, Vol. 24, No. 2, Dec. 20, 2001, at 3 (discussing Crawford v. AC & S Inc. (2001), in
which an asbestos plaintiff was awarded $16 million, including $7 million in punitive damages);
Terry TTillig, Record Verdici in Asbesios Case Pleases Man With Cancer: Madison County Jury
Awards $34.1 Million: Shell Oil Plans Appeal, ST. T.OUIS POST-DISPATCH, May 25, 2000, at C1,
available ai 2000 WT. 3527609 (discussing Huicheson v. Shell Oil Co. (2000), in which an
asbestos plainii[l’ was awarded S34.1 million, including S25 million in punilive damages — at the
time, the larpest asbestos verdict in 1llinois history, and one of the largest asbestos verdicls in the
nation).

See Union Carbide Corp. v. Llon, Nicholas Byron, Case No. 03-L-1294, Union Carbide Corp.’s
Memorandum and Explanatory Sugpestions in Support of [ts Motion for a Direct Appeal or, in the
Alternative, Motion for a Supervisory Order, at 11 {Ill. May 6, 2004) (quoting Madison County
Cir. Ct. Report of Proceedings at 36 (July 9, 2003)). The same judge said he was “certainly not
poing to bar [out of state cases] and [was poing] to provide for justice if they think they can pet it
faster [in Madison County]. 1 don’t know why they can’t get it faster in Canada or some other
state, but it appears we have a pretty good pmgmm here.” Jd. (quoting Madison County Cir. Ct.
Report of Proceedings at 35-36 (July 8, 2003)). On a more recent oceasion, the judge i
“One thing about this jurisdiction  |and pu)plc wonder why so many cases have been filed here.
Well, you know my philosophy is give an American dying of mesothelioma, or even lung cancer
if they make the case, a forum.” Madison County Cir. Ct. Report of Proceedings Pre-Trial
Motions Vol. I(A) (Moming Session) at 27 (May 11, 2004).

Td. (quoting Madison County Cir. Ct. Report of Procecdings at 35-36 (July &, 2003)).
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cases involve plaintiffs that have no business bringing their claims in Madison County.
Madison County courts persist in allowing claims to proceed that have no logical relation
to the County.

T understand the reason for Mr. Williams’ letter and respect his experience as a lawyer
who has practiced in Illinois, but facts are facts. This letter shows why legislation such as
H.R. 4571 is needed in this country. Rampant forum shopping adversely affects
interstate commerce and creates disrespect for our judicial system. Cases should only be
heard where a plaintiff works, where he has been injured, where he lives, or where the
defendant has its principal place of business. The courts of Madison County should be
left for the people who live and work there. They should not control and impact
commerce in other states.

With appreciation for this opportunity to respond, I am,
Respecttully yours,

Wicten E. Sc&uwg}}/w

Victor E. Schwartz

ce: Honorable Lamar Smith,

Honorable John Conyers Jr., and
Other Members of the House Judiciary Committee

June 23, 2004
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LEGAL FOUNDATION

Protecting the Rights of
America’s Small Business Owners

June 28, 2004

Honorable F. James Sensenbrenner, Jr.
Chair, Judiciary Committee

U.S. House of Representatives

2138 Raybum House Office Building
Washington, DC 20515-4909

Dear Chairman Sensenbrenner;

Thank you for inviting me to testify on June 22, 2004 about “Safeguarding
Americans from a Legal Culture of Fear: Approaches to Limiting Lawsuit Abuse”, I
appreciated the opportunity to discuss the ever-growing problem of frivolous lawsuits
and the impact of litigation on small business.

T am writing to clarify the record in response to Representative Delahunt’s
questions regarding the National Federation of Independent Business (NFIB) research
studies, which I referenced in my testimony. Ibelieve that the enclosures clearly
demonstrate that detailed and methodical analyses, not anecdote, support the NFIB
studies cited in my testimony, I respectfully request that this letter and its attachments be
included in the official record of this hearing due to the questions raised by members of
the Committee.

First, I have included the methodology for NFIB’s Small Business Problems and
Priorities. Additionally, I have included copies of the data collection methods for the
NFIB National Small Business Poll, “Liability,” (2002) and the NFIB National Small
Business Poll, “Business Insurance,” (2002). The Gallup Organization, the premier data-
collection and polling group, conducted both the “Liability” and “Business Insurance”
polls for the NFIB Research Foundation. Amongst the “Liability” poll’s most significant
findings was the determination that approximately half of all small businesses felt either
very or somewhat concerned about the possibility of being sued. Additionally, the poll
found that nearly one-quarter of small employers were either sued or credibly threatened
with suit in the last five years. For further information about the research methods from
the “Liability” and “Business Insurance” polls, please refer to the enclosed copies of the
“Data Collection Methods™.

National Federation of Independent Business
1201 F Street NW, Suite 200 » Washington, DC 20004 » 202-554-9000 » Fax 202-484-1566
website: www.nfiblegal.com * email: legalfoundation@nfib.org
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Letter to the Honorable F. James Sensenbrenner, Jr.
June 28, 2004
Page 2

Thank you again for inviting me to testify and for providing us with a forum to
tell our story.
Sincerely,
Karen R. Harned, Esq.
Executive Director
Enclosures
cc:  Representative John Conyers, Jr.

Representative William Delahunt
Representative Lamar S. Smith
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METHODOLOGICAL APPENDIX

The survey on which Problems and Priorities is based was conducted
from mid-January to mid-March of 2004 across a randomly drawn sam-
ple of 20,000 members of the National Federation of Independent
Business (NFIB). Sampled small-business owner members received a
three-page mail questionnaire and up to two follow-ups. They provid-
ed 4,603 useable responses by the April cut-off date for a response
rate of 23 percent.

NFIB's mermbership file lists more than one-half million small-business owners located through-
out the country. Approximately one of every 11 small employers is a2 member and they represent
virtually every industry of for-profit business in the NAICS codes. Appendix Table 1 provides a
comparison between NFIB members and the small employer population by employee size of busi-
ness and industry, the two most important variables distinguishing respondents in the survey. Note
that NFIB member respond have inally farger busi than the population. But the dis-
tributions are reasonably similar and certainly reflect the large skew toward the smallest firms.
Note also that NFIB member respondents contain 8.6 percent non-employers. (The population
also contains non-employers for the week in which the data were collected. But those non-employ-
ers did have employees at some time during the preceding year, information not available for NFIB
non-employers.) Totals will therefore marginally reduce concern over employee-related problems
and somewhat overstate concerns with certain regulatory issues. Yet, the fit is quite good.

The comparison between NFIB member spond and the population is not as satisfactory, in
part due to the detail of the NAICS codes. If some NAICS categories were consolidated, such as
wholesale and retail trade into distribution, the match would improve notably. The major discrepan-
<y is that respondents more frequently have bus in traditional industries, such as f
ing and construction, and less frequently in rapidly growing newer services industries. Agriculture
represents the most pronounced difference because official statistics do not include farmers and
ranchers in the population and NFIB does. The result of these differences is that the concerns of the
services will be muted in totals, though far from unrepresented, while those from production will be
louder than its population's share. Still, significant numbers of respondents reported from every
major industrial sector and industry differences are revealed in the industry break-out.

The sampling frame could lead to modest biases, but they are likely to be minimal. Cer-
tainly they will not alter the relative position of any problem by more than a rank or two. Prob-
lems that are of great concern would remain problems of great concern even with a weighted
result while problems in the middle would remain in the middle and those at the bottom would
remain at the bottom.

Despite being only three pages, the questionnaire could easily become tedious for the
respondent. To avoid possible bias brought about by respendent fatigue, half of the sample
received version A of the questionnaire and half received version B. The two versions are iden-
tical except that version B is inverted. The first question on version A is the last question on
version B, and so on. The purpose is to ensure that should fatigue set in, it would not affect one
haif of the questionnaire’s responses any more than the other. The data collected from version
B was inverted prior to tabulation 1o produce a unified data set.

Small-business owners respondents evaluated each of the 75 potential problems presented to
them on a scale of “1” to “7.” The former represents a “Critical Problem.” The latter represents



145

"Not a Problem.” The numbers between represent varying degrees of problem difficulty within -

the 1-7 extremes. An average for each problem was calculated and it served as the basis for rank-
ing or rank-ordering problems. There are two associated issues. Non-response could be treated as
non-interest, effectively relegating it to the lowest rating (*7"), or it could be treated as indeci-
sion or oversight, effectively giving the problem average score. The latter was selected because
non-response seemed to generate no pattern across problems. The second issue is the rank of
those problems with the identical average score. Ties led to the arbitrary decision to give prece-
dence to those with a higher standard deviation.
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Survey Conduct

128

The data for Small Business Problems and Priorities were
obtained from a mail survey directed by the author earlier this year.
The following three sections explain the survey’s conduct, the survey
sample, and how to read the tables.

This survey research project was intended to do more than collect
data for Small Business Problems and Priorities. It was also designed to
test means to increase survey response and to investigate, in some detail,
potential response bias in smali business surveys, The former affected
the survey’s conduct by subjecting different parts of the sample to

different though it dly had no infl on the results.
The latter did not affect the survey’s conduct. It only involved collection
of additional ir ion from return pes and ive analysis
of the date of response receipt.

The survey on which Small Business Problems and Priorities is
based was conducted during the months January, February and March
of 2000. Sixteen thousand (16,000) members of the National
Federation of Independent Business (NFIB) were randomly drawn from
the membership file and sequentially assigned to 128 groups of 125
members each. Each group received a different combination of

Half of the sample received an introductory letter in mid-

January encouraging them to respond. (The other half did not.) All
16,000 in-the sample were mailed a questionnaire one week later. The
second wave of questionnaires was mailed in mid-February and the third
in early March. Three weeks separated each wave. Four thousand forty-
four (4,044) usable responses were received by the early April cut-off
date. The response rate was 25 percent.

The questionnaire could become tedious for the respondent. To
avoid possible bias brought about by respondent fatigue, half of the
respondents received version A of the survey and half received version
B. The two versions were identical except that version B was inverted.
‘The first question on version A was the last question on version B. The
second question on version A was the second to the last question on
version B, and so on. The data collected from version B was inverted
prior to tabulation in order to produce a unified data set. Version
AfVersion B and the introductory letter were two of the seven treatments
applied to the sample. Other weatments included personalized address
and not, color and black and white, Dillman form and NFIB form,
Monday/Friday mailing day, and stamped/metered mail.

Lengthy, statistically based reports will detail the results of
investigations into response bias issues and treatments to improve
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response rates. The intention is to examine these issues not just for the
population as a whole, but for categories of small businesses and small
business owners within it. These reports are not yet available.
Preliminary results suggest no major response biases, but the data
have not yet been adequately analyzed to make any determination
about better and worse methods to stirmulate response.

The sampling frame is the membership file of the National
Federation of Independent Business (NFIB). NFIB is a national small
business organization consisting of more than one-half million small
business owners located tt shout the country. M hip is open to
all “independent” business owners, i.e., owners of businesses which are
not publicly held or held by someone who is publicly held. However, as
a practical matter, independent business is small business.

A common method to determine if a sampling frame is

of the total p ion is to compare known characteristics
of the sampling frame with known characteristics of the population.
Since NFIB obtains i little d hic i ion on its
and their p d hics were
bstit R d ics provide greater detail than the
ip file and, where , yield the same distributions as
the sampling frame.

A comparison of survey respondents and the 1995 “universe” as
developed by various agencies of the federal government is presented in
Appendix Table 1. The table displays the distributions of three
imp di ions for each population. The more closely the
distribution of respondents approximate the distribution of the small
business universe, the more likely survey respondems will reflect the
views of the total population. In the ideal world, the two would match.
But since the two do not match, it is important to understand where the
differences lie.

The first pane] on Appendix Table 1 presents industry distributions.
Comparing either the percent or valid percent of survey respondents with
SBA’s universe, it is clear that the services are underrepresented among
survey respondents. Thirty-nine (39) percent of the small business
universe falls into the narrow services industry. The population of
respondents in the services (services and professional services) is only
one-half that size. That implies that the views of owners in the services
are underrepresented. But if the views of service business owners were
adequately represented, how would the resuits change? Fortunately,
owners of service businesses evaluate the list of problems very much as
does the population. The differences are so-minor that the text outlining
the peculiarities of owner assessments from those in the service industry
consist of one brief paragraph. The three industries overrepresented
among respondents are construction, manufacturing/mining, and
agricultural service. The latter occurs because the SBA profile does not
include production agriculture, i.e., farms. NFIB does allow farmers to

Sampling Frame

129
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be members, though the proportion remains small. Agricultural services
still has a heavy component of businesses like nurseries and logging.
The primary impact from the disproportionately large numbers in
agriculture results in exaggerated concem over the state of the economy
and environmental regulation than would otherwise be the case. Since
manufacturers like those in the services seem to assess the problem list
much like the population, their overrepresentation has little impact, Too
many contractors offset too many farmers in the economic sphere as
contractors have been enjoying particularly good times. But, they
increase the population’s concern over health and safety issues including
workers’ compensation.

The second panel on Appendix Table 2 presents the distributions by -
employment size of businiess. It shows that survey respondents are
somewhat larger on average than is the population. But the difference is
negligible. The median employment size of the population is a little
over three employees. The median employment size of survey
Ttespondents is somewhat over four. It is highly unlikely that the size
deviation between the two has any practical impact on survey results.

The third panel on Appendix Table 2 compares the distribution of
respondents and the universe by region of the country. The most
obvious observation from the data is that respondents are
overrepresented in the middle of the country and underrepresented on
both coasts. With the exception of New England, the regions that border
the oceans produce too few respondents and the remainder produce too
many (except the East South Ceniral which is proportionate). Part of the

ion is the ion of agri which is concentrated
in the middle of the country such as in the West North Central region.
Any influence on the results is not obvious. Problem evaluations from
those in the Mid-Atlantic states, an underrepresented area, are very much
like the population’s. The same is true of the Great Lakes and Mountain
Tegions, both of which are overrepresented. The South Atlantic is
notable because owners expressed greater concem over problems in
general than did others, Ownmers in the Pacific are particularly
concerned over regulatory issues.

‘While there are discrepancies between the two populations, the fit is
a good one on balance. No major portion of the population are

P d by respond None domi the distribution, either.
That implies the results obtained from the survey accurately represent
the views of small business owners across the country. But, the major
representativeness issue cannot even be addressed. It is clear that
respondents on average have owned their businesses longer than has the
population. However, it is difficult to determine how much longer.

Even governmental statistical agencies do not capture many businesses
until a year or more after they have been established. Some never enter
their files. The most that can be said is that survey respondents represent
the owners of operating businesses rather than the owners of emerging
businesses. That is true of every survey (for all intents and purposes)
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conducted among small business OWners including those of the most
capable private firms and government agencies.

Small business owner respondents evaluated each of the 75 potential
business problems on a scale of “17 to *“7." The former represents 2
“Critical Problem.” The latter represents “Not a Problem.” The
numbers between represent varying degree of problem difficulty within
the “1” and “7” extremes. The author calculated an average for each
problem. A low average score implies a relatively difficult problem. A
high average score implies 2 relatively easy one. The average appears
on virtually every table under the heading, “Mean.” (Non-response on
any particular problem was low. The median non-response was 2.5
percent and highest 5.0 percent. Differing from the last edition of Small
Business Problems and Priorities, the decision was made to assume that

2! pondents feel no di 1y about a particular problems than
pond N P was omitted from calculation of
the average.)

All tables have a column headed by «Rank.” Rank is the rank order
of the problem among the 75 evaluated. The rank is based on the mean
(average) calculated from owner responses. The problem with the
fowest mean has the rank of “1” and the problem with the ‘highest mean
has the rank of “75.” The other problems fall accordingly.

Most tables also include a column marked, “Percent Critical
Problem.” The data in the column are the percentage of respondents
evaluating the problem a “1.” or the most serious rating that they could
give. Table 1 also includes a column marked, “Percent Not 2 Problem.”
The data in the column are the p of respond luating the
problem as a “7,” the least serious rating they could give.

«Standard Deviation” is a measure of dispersal from the mean or
average. The higher the standard deviation, the less small business
owners agree about importance of the problem. The lower the standard
deviation, the more small business owners agree about the importance.
This measure reveals nothing about whether small business owriers
consider the problem severe or not. 1t reveals whether owners agree or
disagree on their evaluation.

Reading the Tables

131
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" Data Collection Methods

The data for this survey report were col-
lected for the NFIB Research Foundation
by the executive interviewing group of The
Gailup Organization. The interviews for this
edition of the Poll were conducted between
March 28 - April 23, 2002 from a sample
of small employers. “Small employer” was
defined for purposes of this survey as a busi-
ness owner employing no fewer than one
individual in addition to the owner(s) and
no more than 249.

The sampling frame used for the sur-
vey was drawn at the Foundation's direc-
tion from the files of the Dun & Bradstreet
Corporation, an imperfect file but the best
currently available for public use. A random
stratified sample design was employed to
compensate for the highly skewed distribu-
tion of small-b owners by empl
size of firm (Table Al}. Almost 60 percent
of employers in the United States employ
just one to four people meaning that a ran-

dom sample would yield comparatively few
larger small employers to interview. Since
size within the small-business population is
often an important differentiating variable,
it is important that an adequate number of
interviews be conducted among those
employing more than 10 people. The inter-
view quotas established to achieve these
added interviews from larger, small-busi-
ness owners were arbitrary but adequate to
allow independent examination of the 10-
19 and 20-249 employee size classes as well
as the 1-9 employee size group.

This survey included Lability and
administration of the state sales tax as its
topics. Five small states, Delaware, Mon-
tana, New Hampshire, Oregon, and South
Dakota do not have a sales tax. As a result,
the sample did not include small employers
from those states or about three percent of
the population. Any impact from this exclu-
sion will therefore be negligible.
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Lata vollection Methods

The data for this survey report were col-
lected for the NFIB Research Foundation by
the executive interviewing group of The
Gallup Orgenization. The interviews for this
edition of the Poll were conducted between
September 3 - September 27, 2002 from a
sample of small employers. “Small employ-
er” was defined for purposes of this survey
as a business owner employing no fewer than
one individual in addition to the owner(s)
and no more than 249,

The sampling frame used for the survey
was drawn at the Foundation'’s direction from
the files of the Dun & Bradstreet Corpora-
tion, an imperfect file but the best currently
available for public use. A random stratified
sample design was employed to compensate

for the highly skewed distribution of small-
business owners by employee size of firm
(Table Al). Almost 60 percent of employers
in the United States employ just one to four
people meaning that a random sample would
yield comparatively few larger, small employ-
ers to interview. Since size within the small-
business population is often an important dif-
ferentiating variable, it is important that an
adequate number of interviews be conduct-
ed among those employing more than 10
people. The interview quotas established to
achieve these added interviews from larger,
small-business owners were arbitrary but ade-
quate to allow independent examination of
the 10-19 and 20-249 employee-size classes
as well as the 1-9 employee-size group.
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.IOSGPh R, Compoli, Jr.

Arttorney At Law

Telephone: 216-481-6T00
Facsimile: 2164811047

612 East 185th Street
Cleveland, OH 44119

March 11, 2004

Custom Tool & Gage, Inc.
Attn: President or CEQ
5765 Canal Rd.
Cleveland, OH 44125

Re: Our Client: James Brown
File No.: 03-0912-01

Dear Sir/Madame:

This office represents the above referenced client. We have been retained to bring
2 lawsuit against Custom Tool & Gage, Inc., in connection with your transmitting of one
unsolicited facsimile ("fax") advertisement to our client. A copy of this fax is enclosed
for your convenience.

Kindly be advised that it is a violation of the federal Telephone Consumer
Protection Act (TCPA), Title 47, United States Code, Section 227, to transmit fax
advertisements without first obtaining the "prior express invitation or permission” of the
recipient. See, 47 U.S.C. 227(a)(4) and 227(b)(1)(C). In addition, Ohio courts have
declared that a violation of the TCPA is a "unfair or deceptive" act or practice under the
Ohio Consumer Sales Practices Act (CSPA), Section 1345.02(A) of the Ohio Revised
Code.

We are sending you this letter for the purpose of offering you an opportunity to
resolve this matter without the expense of court litigation and attorneys fees. We are
authorized to amicably settle this claim for the amount of $1,700. This amount represents
the sum of $1,500 under the TCPA and $200 under the CSPA for each unsolicited fax
advertisement which was received by our client.

The TCPA provides for statutory damages in the sum of One 7) ‘housand Five
Hundred Dollars ($1,500) per cach unsolicited fax advertisement received, if the fax was
sent "willfully.” 47 U.S.C. 227(b)(3). "The term ‘willful,' when used with reference to the
commission or omission of any act, means the conscious and deliberate commission or
omission of such act, irrespective of any intent to violate any provision" of the statute.
See, 47 U.8.C. 312 (f)(1).

In other words, the term "willfully" simply means that you acted voluntarily,
under your own free will, and regardless of whether you knew you were acting in
violation of the statute. See, e.g., In Re: Audio Enterprises, Inc., 1988 WL 486782; 3
FCC Red. 7233 (1988); Smith v. Wade, 461 U.S. 30, 41 (1983).
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In addition, the Ohio CSPA provides for minimum damages of Two Hundred
Dollars (8200) per each violation. See, R.C. Section 1345.09. The statute further
authorizes an award of reasonable attorneys fees. See, e.g., Einhorn v. Ford Motor Co.,
48 Ohio St. 3d 27 (1990).

We believe that our proposed settlement is very fair and reasonable under the
circumstances. We will leave this offer open for fifteen (15) days from the date of this
letter.

Recently, in the case of Nicholson v. Hooters of Augusta, a court in Georgia
awarded over $11.8 million dollars in a class action lawsuit under the TCPA. Also, more
recently, in the case of Gold Seal Termite & Pest Control v. Prime TV LLC, a court in
Indiana has certified a nationwide class action against Prime TV for sending unsolicited
fax advertisements.

Ifit becomes necessary for our office to file a lawsuit, we will pursue all legal
remedies, including seeking certification of the case as a Class Action under the TCPA.
This could result in a court order for you to pay $4,500 to each and every person to whom
you have sent unsolicited fax advertisements.

If you have an insurance agent or company, please forward this letter to your
agent or insurance company. If not, please contact our office directly.

cerely, .
one
-~
SEPH R. COMPOLI, JR.

JRC/kh
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IN THE COURT OF COMMON PLEAS

PORTAGE COUNTY, OHIO
CIVIL DIVISION
JAMES BROWN ) CASENO.:
420 Portage Blvd. )
Kent, OH 44240 ) JUDGE:
)
Plaintiff ) COMPIAINT FOR
) MONEY DAMAGES
-vs- ) AND INJUNCTIVE RELIEF,
) WITH CLASS ACTION STATUS
CUSTOM TOOL & GAGE, INC. )
5765 Canal Rd. )
Cleveland, OH 44125 ) JURY DEMAND
) ENDORSED HEREON
Defendant )

Now comes Plaintiff, James Brown, by and through Counsel, who alleges and

says:
PRELIMINARY STATEMENT
1. This matter is a civil action for damages and injunctive relief against the defendant,
under the federal Teleph C Protection Act (TCPA), Title 47, United States

Code, Section 227. This court has jurisdiction and authority to hear and decide the plaintiff's
claim, pursuant to Section 227(b)(3), United States Code, Title 47, which grants exclusive
jurisdiction to State courts.

2. This matter is also a claim for damages and injunctive relief against the defendant,
under the Ohio Consumer Sales Practices Act (CSPA), Section 1345.02(A), Ohio Revised

Code. This court has jurisdiction and authority to hear and decide the plaintiffs claim,
1
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pursuant to Section 1345.04 of the Ohio Revised Code.
FACTS

3. Defendant engaged in acts or practices which violated the federal TCPA and the
Ohio CSPA, to the detriment of plaintiff, as herein described in this Complaint.

4. The federal TCPA and Ohio CSPA are both remedial statutes. Section 1.11 of the
Ohio Revised Code requires that "Remedial laws and all proceedings under them shall be
liberally construed in order to promote their object and assist the parties in obtaining justice."

5. The federal Telephone Consumer Protection Act (TCPA) provides that it is

unlawful for any person within the United States to use any telephone facsimile

to send an licited adverti t to a telephone facsimil hine. See,
Section 227(b)(1)(C), United States Code, Title 47.

6. An "unsolicited advertisement* is defined by Section 227(a)(4), United States
Code, Title 47, to mean "any material advertising the commercial availability or quality of
any property, goods, or services which is transmitted to any person without that person's
prior express invitation or permission."

7. The plaintiff, James Brown received one (1) unsolicited facsimile ("fax™)
advertisement transmitted by or on behalf of the defendant Custom Tool & Gage, Inc.,
advertising the commercial availability or quality of its goods or services, as follows:

8. Sometime in the year 2003, the plaintiff James Brown received one (1) unsolicited

fax advertisement on his facsimile machine.
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9. The aferementioned unsolicited fax advertisement was transmitted by or on behalf
of defendant Custom Tool & Gage, Inc., advertising the commercial availability and quality
of goods or services.

10. Defendant did not obtain "prior express invitation or permission" before sending
its fax advertisernent. .

11. The defendant transacts business in Ohio through sglicitation and/or sales of
goods or services.

12. The defendant has committed tortious injury in Ohio, through acts and practices in
violation of the federal Telephone Consumer Protection Act and the Ohio Consumer Sales
Practices Act, as described in this Complaint.

FIRST CLAIM

13, Plaintiff re-alleges paragraphs One (1) through Twelve (12) of this Complaint, as
if fully rewritten herein.

14. Defendant’s aforementioned unsolicited fax advertisement was transmitted in
violation of the federal Telephone Consumer Protection Act (TCPA), Section 227(a)(4) and
227(b)(1)(C), United States Code, Title 47.

15. Defendant's transmission of unsolicited fax advertisem't:nts constitutes an
unlawful taking of Plaintiff's fax paper, toner ink and electricity, as well as an unauthorized
use of Plaintiffs', fax machines. The TCPA provides a statutory remedy against Defendant's
implicit acts of theft, invasion of privacy, trespass and conversion. See, 47 U.S.C. §§

3
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227(B)(1)(C) and 227(b)(3).

16. The plaintiff is entitled, under Section 227(b)(3), United States Code, Title 47, to
bring an action in this court to enjoin further violations, and to receive damages in the sum of
Five Hundred Dollars ($500) for each separate violation, or Triple Damages ($1,500), if
the fax advertisement was transmitted willfully.

17. A defendant acts "willfully" if it acts voluntarily, and under its own free will,
regardless of whether the defendant knew that it was acting in vio}aﬁon of the statute.

18. The defendant, Custom Tool & Gage, Inc., acted voluntarily, and under its own
free will, and thus willfully sent, or caused to be sent, unsolicited advertisements by fax.

19. The defendant knew that it was sending, or causing to be sent, unsolicited
advertisements by fax.

20. Defendant is therefore liable for the sum of $1,700 in damages, for its unsolicited
fax advertisement, pursuant to Section 227(b)(3)(B), United States Code, Title 47.

21. Defendant is also subject to liability for an injunction to be granted to prohibit and
prevent future violations.

SECOND CLAIM

22. Plaintiff re-alleges paragraphs One (1) through Twenty-One (21) of this
Complaint, as if fully re-written herein.

23. In Ohio, the definition of a "consumer transaction" includes any "solicitation to

supply” consumer goods or services. See, Ohio R.C. § 1345.01(A) of the Ohio Consumer

4



161

Sales Practices Act.

24. Defendant's fax advertisement was a "solicitation to supply" consumer goods or
services.

25. The aforesaid fax advertisement was transmitted, by or on behalf of the defendant,
to plaintiff James Brown, without his "prior express invitation or permission", in violation
of the federal Telephone Consumer Protection Act (TCPA), 47 U.S.C. § 227(a)(4) and
227(b)(1)(C).

26. Ohio courts have declared that a violation of the federal TCPA, Section 221,
United States Code, Title 47, constitutes a breach of the Ohio Consumer Sales Practices Act,
Section 1345.02(A) of the Ohio Revised Code.

27. It is a viclation of the federal Telephone Consumer Protection Act,47US.C. §
227 (a)(4), to transmit faxes advertising the availability or quality of goods or services,
without obtaining the "prior express invitation or permission” of the recipient.

28. Ohio court decisions have declared that any violation of the Telephoné Consumer
Protection Act (TCPA), 47 U.S.C. 227(a)(4), is a breach of Section 1345.02(A) of the Ohio
Consumer Sales Practices Act, (CSPA).

29. Ohio court decisions have declared that the sending of any unsolicited fax
advertisements is an unfair or deceptive act or practice, in violation of Section 1345 02(A) of
the Ohio Consumer Sales Practices Act (CSPA), and that each unsolicited fax advertisement

is a separate violation.
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30. Defendant has thereby engaged in acts or practices, as described in this
Complaint, which have been declared by Ohio courts to violate the Ohio Consumer Sales
Practices Act (CSPA), Section 1345.02(A) of the Ohio Revised Code, and these court
decisions are on file in the Public Inspection File (PIF) of the Attorney General of the State
of Ohiio, pursuant to R.C. § 1345.05 and 1345.09(B) of the Ohio Revised Code.

31. Defendant's acts or practices of sending uninvited and unrequested comrnercial
fax advertisements is an inkerently unfair and deceptive solicitation, within the meaning of
R.C. §§ 1345.01(A) and 1345.02(A), since the solicitation is made through the unlawful
taking of plaintiffs’ fax paper, toner ink and electricity, as well as an unauthorized use of
Plaintiffs' fax machines.

32. Defendant is liable, under Section 1345.09(B) of the Ohio Revised Code, for
engaging in unfair or deceptive acts or practices, including acts or practices which have
previously been declared, by Ohio court decisions, to be a violation of Section 1345.02(A) of
the Ohio Revised Code, and filed in the Public Inspection File of the Ohio Attorney General.

33. Defendant knew it was sending unsolicited fax advertisements, and thus the
defendant Anowingly committed an act or practice that violated Section 1345.02(A)) of the
Ohio Revised Code, and therefore the defendant is liable for plaintiffs' attorneys fees,
pursuant to Section 1345.09(F) of the Ohio Revised Code, for all time expended in
connection with this matter.

34. Plaintiff is entitled, under Section 1345.09(B) of the Ohio Revised Code, to bring

6
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an action in this court to enjoin further violations, and to receive Two Hundred Dollars
(8200) damages for Defendant's above-described violation, as well as attorneys fees.
THIRD CEAIM

35. Plaintiff re-alleges paragraphs One (1) through Thirty-Four (34) of this
Compla'm;, as if fully rewritten herein.

36. Plaintiff herein sues individually, and also as a member and representative of a
class, pursuant to Ohio Civil Rule 23.

37. The aforesaid class is hereby defined as:
All persons and entities, within the 216, 440 and 330 telephone area codes, to whom
Defendant transmitted one or more advertisements by fax, at any time during the years
2002 through 2004, without obtaining prior express permission or invitation to do so.

38. The aforesaid class includes at least fifty (50) or more persons and entities to
whom Defendant transmitted advertisements by fax, without obtaining the prior express
invitation or permission of the recipients.

39. The class is so numerous that joinder of all members is impracticable.

40. Questions of law and fact are common to the class.

41. The claims of the representative plaintiff are typical of the claims of the class.

42. Plaintiff will fairly and adequately protect the interests of the class.

43. This claim is filed, in this court, pursuant to Section 227(b)(3), United States

Code, Title 47, to enjoin violations of the federal Telephone Consumer Protection Act

7
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(Section 227, United States Code, Title 47), and also for the plaintiffs to be awarded Five
Hundred Dollars ($500) for each separate violation, or Triple Damages (31,500) if the
defendant unsolicited fax advertisement was sent willfully.

44, Defendant knew that it was sending, or causing to be sent, unsolicited
advertisements by fax.

45. The defendant, Custom Tool & Gage, Inc., acted voluntarily, and under its own
free will, and therefore willfully sent, or caused to be sent, unsolicited advertisements by fax.

46. Defendant is therefore liable for the sum of $1,700 in damages, for each separate

unsolicited fax advertisement, pursuant to Section 227(b)(3)(B), United States Code, Title 47
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DEMAND FOR JUDGMENT
WHEREFORE, plaintiff prays for judgment of this Court against Defendant, for all
damages allowed by law, for himself, and for the Class plaintiff.
The plaintiff further prays for an award of reasonable Attorneys Fees, and costs of
this action, along with an Order enjoining Defendant from transmitting any further
unsolicited advertisements by fax to Plaintiff or to anyone else, without obtaining prior

express invitation or permission to do so, and keeping written records of such consent.

Respectfully submitted,

S R. COMPOL], JR.

eg. No. 0031193)

612 East 185™ Street
Cleveland, OH 44119
Phone: (216)481-6700

Fax: (216)481-1047

Attorney for Plaintiff

DEMAND FOR TRIAL BY JURY
Plaintiff hereby demands trial by the maximum number of jurors allowed by law,

on all issues raised by the Plaintiff's pleadings, pursuant to Ohjo Civil Rule 38.
/

fi_g S COMPOLL JR.
orney for Plaintiff
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47 US.C. 227
Chapter 5

227. Restrictions on the use of telephone equipment
a) Definitions

As used in this section-

(1) The term “automatic telephone dialing system” means equipment which has
the capacity-

(A) to store or produce telephone rumbers to be called, using a random of sequential
mmber generator; and
(B) to dial such numbers,

(2) The term “telept imil hine” means oquip which has the capacity (A) to
transcribe text or images, or both, from paper into an electronic signal and to transmit that signal
over a regular telephone line, or (B) to transcribe text or images (or both) from an electronic
signal received over regular telephone line onto paper.

(3) The term “telephone solicitation” means the initiation of & telephone call or message of the
purpose of encouraging the purchase or rental of, or investment in, property, goods, ot services,
which is transmitted to any person, but such term does not include a call or message (A) to any
person with that person’s prior express invitation or permission, (B) to any persort with whom
the caller has an established busi Jationship, or ( C) by a tax exempt nonprofit
organization.

(4) The term “unsolicited advertisement” means any material advertising the commercial
availability or quality of any property, goods, or services which is transmitted to any pesson
without that person’s prior express invitation or permission.

(b) Restrictions on the use of d h qui

¥ P

(1) Prohibitions
1t shall be unlawful for any person within the United States--
(A) to make any call (other than a call made for emergency purposes or made with the

prior express consent of the called party) using any automatic telephone dialing system
or an artificial or prerecorded voice--

. (B) to initiate any telephone call to any residential telophone Yine using an artificial or
prerecorded voice to deliver a message without the prior express consent of the called
party, unless the call is initiated for emergency purposcs or is exempted by rule or order
by the Commission under paragraph (2X(B);

(C ) to use any teleph hi p or other device to send an
licited advertit to a telephone facsimil hine; or .
(D) to use an automatic telephone dialing s in such a way that two or more
Py i

telephone lines of a muylti-line t i are
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(2) Regulations; exemptions and other provisions

The Commission shall prescribe regul to impl the requi of this
t i ].n i " ing the q i of'_hls \s 3, ‘hc C Teal o
(A) shall ider prescribing regulations to allow bust to avoid receiving calls
made using an artificial or prerecorded voice to which they have not given their prior

express consent;
(B) may, by rule or order, exempt from the requirements of paragraph (1)(B) of this
subsection, subsection, subject to such conditions as the Commission may prescribe—
(i) calls that are not made for a commercial purpose; and
(ii) such classes or categories of calls made for commercial purposes as the

Commission determines—
O wil not adversely affect the privacy rights that this section is
intended to protect; and
(1) do not include the ission of any licited ad
and ’
(C ) may, by rule or order, exempt from the requirements of paragraph (1)(A)(H) of
this subsection calls to a telephone number assigned to a cellular phone service that

are not charged to the called party, subject to such conditions as the Commission may
prescribe as necessary in the interest of the privacy rights this section is intended to
protect.

(3) Private right of action

A person or entity may, if otherwise permitted by the laws or rules of court of a State,
bring in an appropriate court of that State-

(A) an action based on a violation of this subsection or the regulations prescribed
under this subsection to enjoin such violation,

(B) an action to recover for actual monetary loss from such a violation, or to receive
$500 in damages for each such violation, whichever is greater, or

(C ) both such actions.

If the court finds that the defendant willfully or knowingly violated this subsection or the regulations
prescribed under this subsection, the court may, in its discretion, increase the amount of the award to an
amount equal to not more than 3 times the amount under sut h (B) of this p:




OHIQ REVISED CODE,
ECTION 1345.01 Definitions

As used in sections 1345.01 to
1345.13 of the Revised Code:

{A) “Cousumer transaction” means
a sale, lease, assignment, award by chance,
or other transfer of an item of goods, a
service, a franchise, or an intangible, to an
individual for purposes that are primarily
personal, family, or household, or
solicitation to supply any of these things.

SECTION 1345. 62 (A) Unfair or
deceptive consumer sales practices
prohibited

(A) No supplier shall commit an
unfair or deceptive act or practice in

jon with a i
Such an unfair or deceptive act or practice
by a supplier viclates this section whether it
occurs  before, during, or after the
transaction.

SECTION 1345.09 Private remedies

For a violation of Chapter 1345, Of
the Revised Code, a consumer has a cause of
action and is entitled to relief as follows:

(A) Where the violation was an act
prohibited by section 1345.02 or 1345.03 of
the Revised Code, the consumer may, in an
individual action, rescind the transaction or
recover his damages.

{B) Where the violation was an act
or practice declared to be deceptive or
unconscionable by rule adopted under
division (B)2) of section 1345.05 of the
Revised Code before  the consumer
transaction on which the action is based, or
an act or practice determined by a court of
this state to violate section 1345.02 or
1345.03 of the Revised Code and committed
after the decision containing the
determination has been made available for
public inspection under division (A)(3) of
section 1345.05 of the Revised Code, the

168

consumer may rescind the transaction or
recover, but not in a class action, three times
the amount of this actual damages or two
hundred dollars, whichever is greater, or
recover damages or other appropriate relief
in a class action under Civil Rule 23, as a
mended.

{(C) In any action for rescission,

ion of the ion must
occur within a reasonable time after the
copsumer discovers or should have
discovered the ground for it and before any
substantial change in condition of the subject
of the consumer transaction,
{D) Any consumer may

seek a

Y an inj , or other
appropriate relief against an act or practice
that violates this chapter.

(E) When a constumer commences an
individual action for a declaratory judgment
or an injunction or a class action under this
section, the clerk or court shall immediately
mail a copy of the complaint to the attorney
geveral.  Upon timely application, the
attomey general may be permitted to
intervene in a private action or appeal
pending under this section. When a judgment
under this section becomes final, the clerk of
court shall mail a copy of attomey general
for inclusion in the public file maintained
under division (A)(3) of section 1345.05 of
the Revised Code.

(F) The court may award to the
prevailing party a reasonable attorney’s fee
limited to the work reasonably performed, if
either of the following apply:

(1) The consumer complaining of the
act or practice that violated this chapter has
brought or maintained an action that is
groundl and the filed or
maintained the action in bad faith: .

(2) The supplier has knowingly
committed an act or practice that violates this
chapter.

HISTORY: 134 v H 103 (Eff 7-14-72);
137 vH 681. Eff 8-11-78.

Jeacl
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Attention: Quality Control Manager From: CustomTool&Gage

Pick Up an IP65 Trio-Pack Today
and Save Over 45%!

6", 8" & 12"
1P65 Digltal Calipers

$479.00

A $799.00
Valuel

iatiny

For a limited time Brown & Sharpe P65 d|g|tal
calipers are available at a special savings when
purchased as a Trio-Pack.

ﬁ i brown & shcrpe Ve
TESH =1

i M CUSTOMTOOL
' w1 & GAGEZ

5765 CANAL RD CLEVELAND OM 44125-3408
fax: 218 447 0381 emall: TunlnGngo@aol com
0.354.3543  118. 441 0880
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ATTORNEYS AT LAW
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E kwk@kjk.com

One Cleveland Conter
20th Floor

1375 Bast Ninth Street
Cleveland, 01 441141703
216-696-8700

www.kik.com
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March 16, 2004

Joseph R, Compoli, Jr.,
Attorney at Law

612 East 185" Street
Cleveland, OH 44119

Re: Your Client; James Brown
My Client: Custom Tool & Gags, Inc.

Dear Mr. Compoli:

| have received copies of your letter and enclosures of March
11, 2004, addressed to my client, | understand that you have filed
numerous claims under the TCPA and Ohio Revised Code Chapter 1345.
Pleass be advised that }.am quite familiar with the law and the cases
decided in Ohlo. | have reviewed the facts with my client and let me
provide you with some information that You may wish {6 consider before
you file a lawsuit,

Custom Tool 8 Gage, Inc, Is a reputable company which selis
precision materials to manufacturers of products which must meet
exacting tolerances. The company has been in business for thirty vears.
The company does not send advertising by facsimile to businesses who
are not frequent purchasers of its materials.

My client is confused by the allegations of your draft pleading.
It clearly sent the fax attached to your draft pleading, but the decument
was faxed to Miller Bearing Co. Inc., which its records indicate is located
at 420 Portage Bivd., Kent, Ohio 44240, the same address as the
putative plaintiff. My client was not aware that Mr. Brown was authorized
to review advertising materials for the company, We understand that he
is & truck driver. My client deals with Sonny Bosley, who is the buyer,
Since January of 2003, Miller Bearing has place 12 orders with my client
for materials, including & orders in 2004, The fax number known for Miller
Bearing is 330-678-1765. This is the number which my client entered
when the advertisement was sent. The fax was clearly not intended for
Mr. Brown. How he came to possess the fax is only known to him and
possibly fo you,
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. ; Joseph R. i, Jr.
%&gg@ e . Compol

Krantzm

ATTORNEYS AT LAW

In August of 2003 the FCC Issued its Order on Reconsideration
(CG Docket No. 02-278), which provides that until January 1, 2005 5
business may send unsslicited facsimile ads to those persons with whom
it has established business relatlonships, without obtaining express
written parmission,

am particularly concerned about your statements to my client
regarding the law as it applies to this case, given the fact that my client
was clearly acting in a lawful manner. You may be assured that the
case, if you choose to file, will be defended vigorousty and that the court
will be made aware of all of the facts and clreumstances of this matter,

Very iy yours,

Kenneth W.
Of Counsel

cc: Custom Tool & Gage, Inc.

Pign 2
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oseph R. Compoli; Jr.
Attorney At LJLW :

Telephone: 216-481-6700
Facsimile: 216-481-1047

612 East 185th Street
Cleveland, OH 44119

March 18, 2004

Custom Tool & Gage, Inc.
Attn: President or CEO
5765 Canal Rd.
Cleveland, Oh 44125

Re: James Brown - File No. 03-0912-01
Dear Sir/Madame:

This letter is written to request that you please disregard the letter from my office
addressed to your client dated ‘March 11, 2004. Irepresent James Brown for claims
under the TCPA for unsolicited fax advertisements that he receives. Mr. Brown receives
hundreds of these faxes a year.

Your fax was inadvertently given to my office as part of Mr. Brown’s group of
unsolicited faxes. Mr. Brown has advised me that he conducts business with Custom
Tool & Gage and that he does not wish to pursue any claims against you. He also advised
me that he would like to continue doing business with you and that he would like to
continue receiving faxes from Custom Tool & Gage.

I sincerely apologize on behalf of James Brown and my office for any
inconvenience:-that this may have caused. Please advise your client not to hesitate to
contact Mr. Brown in the future.

Sincerely,

e s

JOSEPH R. COMPOLL, JR.

JRC/ag



174

This is G 0 0 g 1 e's cache of hitp./A il ly /Story_Page.asp?
News_1D=115848&Type=AlsoToday.

G 0 o gle's cache is the snapshot that wa ook of the page s we crawled the web,

The page may havs changed since that ime. Click here for the surrant page without hightighting.
To {ink to or hookmark this page, use the foliowing url: http: //www.google . com/search?

g-cache :wijODRPo13UJ twww  monitordaily .ccm/Story__Paga. asp3Mews ID¥3D115B4%26Typet
3palsoToday+Joseph+Compolishl=ansle=UTF-8

Google is not affiflated with the authors of this page nor responsible for iis content,

These search terms have been highlighted: joseph compoll

Chaye Industries Falls Proy to Frivolous Lawsuit in Ohio
Wednesday, March 03, 2004

Joseph Compoli, Jr., LPA, of Cuyahoga County, OH, hes filed
complaints against multiple businesses nsing the do not fax portion
of the TCPA Act of 1991- also known as the “Do Not Call” Act,
The act sets & $500 fine for each unsoliciled fax and allows for
tripling of the fine for “willful violation™, This portion of the act was
intended to protect oconsumers from “Blast Fax” marketing
companies that use “War Dialers™ to send millions of faxes per
day...as many 83 800 to a singie fax numbet, thus wasting resources.

Some lawyers have used this legislation to fils sult against
businesses who huve sent as faw as 1 or 2 faxes. In some cases, this
oven includes faxes somt to ancther individual and mistakenly
received by the fax machine named in the suit, One contact et the
FCC, the government entlty which oversess and enforces the TCPA,
said that though they had heard of Attorneys “ambulance chasing™
by searching for unsolicited fimos, the act waz imended to protsct
consumers from real damage in the form of lost time and resources.
And also that 8 simple telephone call, rather than & court case, is
often the plecs to start,

Campoli sends small businesses n very threatening leiter which
quotes select portions of the TCPA and cltes huge finee (in the
millions of dollars) levied by the FCC againat Mega-Carporate
viclators. He then offers to settle for the maximum danage amount
allowed. His next step is sending 30 or so pages of intimidating
questions to be answered for the clase action suit he is filing against
the business. A small business is foroed to ssttle or hire a lawyer to
defend itself. In one recent case, Compoli sought $70,000 in
esomsys’ feos, a roquest that the court did not find him entitled to,

Gary Seulter, president of Chase Industries, Inc., one of tho small
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businesscs being taken to court by Compoli, said “I am amazed that
this kind of thing is allowed to happen in cur justice system, We
make every attsmpt to conform to the law in all aspects of our
business, and fuce the possibility of severe financial penalties for
unintentionaily causing miniscule damage-sbout $0.03 in resources,
I'm sure the peoph of Cuynhnu County want their courts to have
time to not to have them used
to line lawyer's pockm

Chase Industries fs a leasing company headquartered In Grand
Rapids, M1, which speoializes in medical equipment leasing,

To get your company’s news included on monitordaily.com and
‘published in the Monfror newspaper, contact Assisiant Editor, Stuart
Papavessiliou at §10.293.1300 x124 or email your news to
sppapa@monisardatly.com.

If you wonld like to search our News Archives, please click here.

About Mollay Asociates | About The Mmiwt } Anicle Archives
Carger Forum Clu-lﬂed Ads | Dally Interest Ratps
Daily Stock Quotes | Events Calendar | Funding Sowros Directory
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Subscribe to the Monitor today!
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Copyrlght 1996-2004 Molloy Associates; 409 East Lancaster

Avenue, Wayno PA, 19087
610.293,1300 (phm) 610.293.9903 (fax)
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36 HVIL 269 Page 1
{(Cite as: 36 Harv. I. on Legis. 269)

ITarvard Journal on Legislation
Summer, 1999

%269 FEDERALISM AND FEDERAL LIABILITY REFORM: THE UNITED STATHES CONSTITUTION
SUPPORTS REFORM

Victlor K. Schwartz
Mark A. Behrens [F
Leavy Mathews [1[ [£'N

Copyright € 1999 President and Fellows ol Harvard College; Victor E.

Schwartz, Mark A. Behrens, Leavy Mathews IIT

Three recent Supreme Court decisions have bolstered the arguments and efforts of opponents of federal tort
reform initiatives. This Article contends that these decisions do not stand in the way of liability relorm at the federal
level. The authors maintain that courts in the modern era have reviewed economic legislation with great deference
and should continue to do so. Accordingly, neither the Commerce Clause nor the Tenth Amendment impose
limitations on Congress's ability to enact tort reform measures.

Virtually every American has heard the conservative call Lo protect "states' rights." It is a political staple of
conservative causes. [FN1] Ironically, however, in recent debates about federal tort reform legislation, the call to
respect states' rights has been trumpeted by some very unlikely sources-- liberal members of Congress [I'N21 and
consumer advocates who have traditionally supported *270 federal regulation of everything from food package
labeling [iM3] to local activities like used car sales [ 1 and funeral home practices. {I'N51 Both Presidents
Renald Reagan and George Bush, on the other hand, supported lederal product liability rcform legislation,
notwithstanding their ideological preference for an expanded role for state governments. [INg]

Civil justice reform has turned the world of states' rights upside down. A basic explanation for this phenomenon is
political. Opponents of lederal liability reform legislation cnjoy pointing oul an apparcnt inconsistency in
conservative philosophy. [TN7] They can show that the ascent to power of the Republican-controlled Congress early
in 1995 was bascd, in part, on a pledge that members would reduce the role of the federal government and give more
policymaking authority to the states. [ FN&{ Various (cederal initiatives sought to "devolve power Lo the states in arcas
such as welfare, school lunch programs, legal services for the poor, speed limits on interstate highways, and other
spheres in which the federal government had played a dominant role for decades.” {M9] Federal civil justice reform
was and continues to be an exception to this pattern.

*271 Another explanation for the prominence of federalism in arguments against federal liability reform is more
pragmatic. Opponents of reform know that if their political arguments fail to carry the day and such legislation is
enacted, the U.S. Coenstitution may provide the only mechanism to nullify the law. Our experience in working on
tort reform at the state level has taught us that, once legislation is enacted, it is likely to be challenged on
constitutional grounds by the Association of Trial Lawyers ol America ("ATLA") and the political allics of the
organized plaintiffs' bar. [TN1D

Copr. & West 2004 No Claim to Orig. U1.S. Govt. Works
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36 IIVIL 269 Page 2
(Clite as: 36 Harv. J. on Legis. 269}

We believe that there are certain rational goals of civil justice reform that, as a practical matter, can only be
accomplished at the lederal level. {FM111 The fact that torl law has long been the province of the slales does not
mean that it should be off-limits to any reform at the federal level. I'ederal legislation can provide an etfective
means ol addressing liability problems that are rooted in interstate commerce and national in scope.

For example, Congress is uniquely suited to enact a national solution to provide predictability in the product
liability system. [FN121 Predictability reduces unnecessary legal costs and allows consumers to know their rights; it
also allows manufacturers to understand their obligations. State product liability legislation, as a practical matter,
cannot achieve this goal on a national level. [FN3] For that reason, the National Governors' Association ("NGA")
has adopted resolutions on several different occasions calling for Congress to enact federal product liability
legislation, *272 [EN14] The American 1.egislative Exchange Council, a bipartisan organization of more than 3000
state legislators from all fifty states formed in principal part to protect states' rights, also supports the enactment of
federal product liability reform legislation. [FM1

l‘urther, as we argue in this Article, federal liability reform has ample basis for support in the Constitution. We
address dl’QlllllCllTb to the contrary 6] based on three recent decisions by the Supreme Court--New
nited N17] United States v. l.opez, [I'N1R8] and Printz v. United States. [1"N19] While these decis sions
provide limits on lhe lederal government's power over the states, they do not preclude the enactment of civil justice
reform at the federal level.

This Article does not advocate any particular bill in the matrix of lederal tort relorm legislation, Rather, it responds
to questions that may be raised in general about whether civil justice reform is constitutional and comports with
basic principles of [ederalism. By [ocusing on such general principles, this Article is intended to have a long "shell
life" that can contribute to constitutional debates and legal challenges in the courts for many years to come.

Part T of this Article argues that Congress has the power under the Commerce Clanse of the Constitution to enact
federal liability reform legislation and that stale courts arc bound to enforce *273 that law under the Supremacy
Clause. Part II shows that, for almost a century, Congress has enacted legislation altering state tort law, and that
these laws have been held constitutional time after time. Finally, Part [11 maintains that state court enforcement of
federal liability reform legislation would not encroach upon any powers specitically reserved for the States and,
therefore, is not inconsistent with the Tenth Amendment.

1. ’THI{ COMMERCI CLAUSH EMPOWIRS CONGRISS TO ENACT FEDERAL LIABILITY REFORM
LEGISLATION

A. The Commerce Clause
The Commerce Clause ol the Constitution gives Congress the power to regulate commerce. JFIN23| As the
Supreme Court has said, "This power, like all others vested in Congress is complete in itself, may be exercised to its
utmost extent, and acknowledges no limitations, other than are prescribed in the constitution." [FNZ 11

The Supreme Court has identified "three broad categories of activity"  [IIN22] that Congress may regulate
pursuant 1o ils Commerce Clausc authority: (1} the usc of the channels ol interstate commerce; (2) the
instrumentalities of interstate commerce or persons or things in interstate commerce; and (3) activities having a
substantial rclation to interstale commercee, regardless of whether the activity is local or cxtends across stale
boundaries. [FNZ3]

The Supreme Court has ruled that, while local activity may not have a substantial effect on interstate commerce
when considered in isolation, it may have a substantial cffcet on interstate commerce when considered in the
ageregate. In Wickard v. Filburn, [FN24| for example, the Court upheld Congress's regulation of *274 the
consumption of homegrown wheat because of its aggregate economic effect on the interstate wheat market. T'he
Court explained that, "even il [the| activily |is| local and though it may not be regarded as commerce, it may still ...
be reached by Congress if it exerts a substantial economic effect on interstate commerce." The Court also
concluded that Congress may regulate activity "irrespective of whether [the] effect is what might at some earlier
time have been defined as 'direct’ or 'indirect." |FN26 |

Copr. & West 2004 No Claim to Orig. U1.S. Govt. Works
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B. l'ederal L'ort Laws
Consistent with its power (o regulale comn o the Commerce Clause, Congress has cnacted a number
of laws that preempt state tort law. [FIN27]

ly Laws

As far back as 1908, Congress enacted a "tort substitute" for workers' compensation in the railroad field. The
Federal Employers' Liability Act ("FELA"), [¥N281 a misleadingly named federal statute that defines rights and
duties in personal injury cases brought by railroad workers against their employers, was upheld by the Supreme
Court as a constitutional excrcise of congressional power, [HN29]

Similarly, in 1927, Congress enacted the [.ongshore and Harbor Workers' Compensation Act ("[LHWCA"), [1

\30]

a FELA-like statute that provides fixed awards to employees or their dependents in cases of employment-related

injuries or deaths occurring upon the navigable waters of the United States. [I'N31] Congress enacted [LHWCA both
1o provide injured employees with more *275 immediate and less expensive reliel than that available in a common
law tort action JFN32} and to provide employers with liability that was "limited and determinative." [FIN33{ Apain,
the Supreme Court held that Congress had the constitutional power to enact this piece of federal tort legislation.
{FN34] These are just two examples among many that illustrate Congress's active, longstanding participation in
setting national tort liability rules. [}

2. Recent Taws Scuting National Tort Policy Rules: 1993-1998

Almost ninc decades after the enactment FELA, the 103d Congress cnacted the General Aviation Revitalization
Act of 1994 ("GARA"), [FN36] which established an eighteen-year statute of repose, or outer time limit on bringing
litigation, for accidents involving general aviation aircraft. | GARA was predicated on Congress's power to
regulate interstate commerce. Enough time has passed to wndude that GARA has been successful in its goal of
revitalizing the light aircraft industry, which could not have been accomplished by state action alone.

A March 1997 hearing of the Consumer Affairs Subcommittee of the Senate Commerce Committee explored
GARA's cffects. [1'N28] John Moore, senior vice president of Human Resources for Cessna Aircraft Company,
testitied that Cebsnd withdrew ftom the single engine aircraft market in 1986, but as a result of *276 GARA, is now
back in the single engine aircraft business. [{N39] At the time of the subcommittee's hearing, Cessna's small aircraft
division had more than 650 employees and had plans (o double employment in 1998, {FMN43{ John Peterson of the
Montgomery County Action Council of Coffeyville, Kansas-- the home of Cessna's new small aircraft plant--
testified thal, prior o 1995, Montgomery County ranked nincly-cighth out of 105 Kansas countics in cconomic
indicators. [FN41] The county's population was dropping, employment was on the decline, per capita income was
down, and property values were depressed. [ FN421 Aller GARA, new housing starts were up 260%, the valuc of
new homes doubled, retail sales were up five percent, per capila income nearly doubled, and nearly 500 people per
year were moving into the county. [IIN4.31

Similarly, Panl Newman, Chief Financial Officer of the New Piper Aircraft Corporation, testified that GARA
permitted New Piper to emerge from a Chapler 11 bankruptey that had idled 1000 workers. (FM44] Tikewisc, John
5. Yodice, General Counsel of the Aircraft Owners and Pilots Association ("AOPA™), testified that his members
supported GARA, cven though it limited their right 1o suc. [FIN4S] AOPA members realized that they were paying
an extraordinary amount for new aircraft due to mamifacturers' "long tail" liability exposure for very old planes--
aircraft that had flown safely for morc than two decades. [N

"I'he 104th Congress enacted a number of other tort and civil justice reform measures:

The Small Business Job Protection Act of 1996 [FN47] included a provision that: (1) holds punitive damages
received in personal injury suits subject to federal income tax by eliminating the possibility for an exclusion from
taxable gross income; (2) eliminates the possibility of an exclusion for personal injury damages in cases that do not
involve physical injury or illness; and (3) provides that emotional distress is not by itself a physical injury or
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sickness;

*277 The Federally Supported Ilealth Centers Assistance Act of 1995 [EWN44% | extended Federal Tort Claims Act
coverage to community, migrant, and homeless health centers

The Aviation Disaster Family Assistance Act of 1996 | limited unsolicited contacts [rom lawyers and
insurance company Iepresentatives with airline crash victims or their families;

The Bill Emerson Good Samaritan Food Donation Act of 1996 41 provided limited tort immunity (o
encourage the donation of food and grocery products to nonprofit organizations for distribution to needy individuals;
and

The Private Sceuritics Titigation Relorm Act of 1995 JENS1{ placed limits on the conduct of private lawsuits
under the Securities Act of 1933 and the Securities Exchange Act of 1934, [FIN52]

The 105th Congress continued the trend toward greater federal involvement in deciding liability rules by enacting
several other tort reform laws:

The Volunteer Protection Act of 1997 [EN33] provided limited immunity for volunteers acting on behalf of a
nonprofit organization, creating a national standard of punitive damages liability for volunteers, and abolishing joint
liability for noneconomic damages in tort actions involving volunteers;

I'he Amtrak Reform and Accountability Act of 1997 [1‘N34] created a federal standard for punitive damages
awards in tort cases brought against Amtrak by its passengers and capped Amirak's Lort liability at $200 million for
each rail accident;

%278 'T'he Biomaterials Access Assurance Act of 1998 [I'h35] provided suppliers of the raw materials and
component parts used lo make implantable medical devices with a mechanism (o obtain dismissal, without extensive
discovery or other legal costs, in certain tort suits in which plaintiffs allege harm from a finished medical implant;

The Year 2000 Information and Readiness Disclosure Act (F#341 banncd, with a few exceptions, the use of
"Year 2000 readiness disclosure" statements by plaintitfs as evidence in court to prove the truth or accuracy of a
company's asscriions about dealing with the Year 2000 computer problem and protects companics [rom liability (or
Year 2000 statements they made that are alleged to be false, inaccurate, or misleading unless it is proven that the
company knew the statement was false, inaccurate, or misleading and made it with an intent to deccive or mislead;
and

I'he Securitics Litigation Uniform Standards Act of 1998 [¥M37] made federal courts the sole venue for most
securities class action fraud lawsuits involving fitty or more parties. The law was enacted to close a loophole in the
Private Securities Litigation Reform Act of 1995, [FB58] That law raised the standard for filing such suits in federal
courts, but was undermined when lawyers shilled their filings (o stale courts. [FN3S1

C. The Lopez Decision Does Not Undermine the Authority of Congress to Enact
Liability Reform I.egislation

Despite the long history of congressional involvement in matters having an effect on interstate commerce,
opponents ol lederal liability reform have questioned whether Congress has the authority 1o cnact liability reform
legislation in light of the holding of United States v. Lopez. [ITN6G!

In Lopez, the Court considered whether Congress's cnactment ol the Gun-Free School Zones Act ol 1990, which
made it a federal offense "for any individual knowingly to possess a firearm at a place that the individual knows, or
has rcasonable causc to *279 belicve, is a school zone," [ENGI{ was a proper excrcise of Congress's Commerce
Clause power. The Court held that it was not, becanse "[t]he Act neither regulate[d] a commercial activity nor
contain |||cd| a requirement that the possession be connected in any way to interstale commerce." [FNG2]

Coneeptually, Lopes was not a Commerce Clause casc. Congress was nol regulating the fircarms market or any
other economic activity. As the Court explained, the Gun-Free School Zones Act was "a criminal statute that by its
terms has nothing to do with 'commerce’ or any sort of cconomic enterprise, however broadly one might define those
terms." |ENG3 | Moreover, "respondent was a local student at a local school; there |was| no indication that he had
recently moved in interstate commerce, and there [was] no requirement that his possession of the firearm ha[d] any
concrete tie to interstate commerce." |FMNO4

‘The L.opez decision is distinguishable both legally and factually from those cases upholding regulation of activities
that arise out of or are connected with commercial transactions, which viewed in the aggregate, substantially eftect
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interstate commerce. T'hese cases directly support Congress's Commerce Clause authority over liability law. [IN65]
In lact, rather than limiting Congress's Commerce Clause authority, the Lopez decision can be read Lo support
legislation that would regulate the firearms industry in a manner more explicitly connected with interstate
commerce, such as a limit on the liability ol gun manulacturers in order 1o promote the development of the fircarms
industry or 280 an imposition of requirements on gun manufacturers to promote firearms safety. [ENA6]

II. FTEDERAL TORT LAWS HAVE BEEN AND SHOULD BE DECLARED CONSTITUTIONAL
A. Courts ITave Respected the Role of Congress in the Development Of Tort Law

For almost a century, the Supreme Court and the lower courts have upheld numerous federal tort law statutes
against constitutional challenges. The courts have uniformly held that such cconomic legislation comes clothed with
a presumption of constitutionality that is subject to a highly deferential rational basis standard of review. In every
modern case, the legislation has been found to pass constitutional muster.

1. Limitation ol Shipowners' Liabilily Act

‘The I.imitation of Vessel Shipowners' Liability Act and the Harter Act (collectively "the L.SLLA") [}'N&7] were the
[irst major lederal tort policy statutes to be challenged in the Supreme Courl. The LSLA, euauted Lo promole
commercial shipping, exempted ship owners from liability for any loss or damage to goods on board ship resulting
[rom fire, unless the fire was causcd by the design or neglect of the ship owner. 481 In addition, the LSLA
limited ship owners' liability for any loss or destruction of goods aboard their ships. [FING9

The Supreme Court upheld the constitutionality of the LSLA in Providence & New York Steamship Co. v. Il
Manufacturing Co. ‘The casc arose when the Providenee Company, a defendant in state tort svits filed by the
IIill Company to recover damages *281 arising from a fire aboard one of Providence's ships, sought to limit its
liability and suspend the state suits in accordance with the L.SLA. IFMN71]

The Supreme Court held that there was "no doubt that Congress had [the] power to pass the [LSLAL" {(EN72Z
Quoling from an carlier decision, The Lottawana, [FN73] the Court reaffirmed Congress's "authority under the
commercial power ... to introduce such changes [in maritime law] as are likely to be needed," [F2}74] and indicated
that it "perceive[d] no reason for entertaining any scrious doubt" that Congress's power under the Commerce C lamc

"may be extended to the securing and protection of the rights and title of all persons dealing |in shipping|.”
‘I'he Court added that because Congress acted within its lawful authority to regulate interstate commerce, the 1.1, A
was "binding on all courts and jurisdictions throughout the Uniled States." {FN76] The Court went on to hold that
the purpose of the LSLA would be frustrated unless the institution of proceedings in a federal district court
superseded the prosccution of claims for the same losses and injurics in other courts. [EN771

-1

2. Federal Employers' Liability Act of 1908

In Mondou v. New York, New Haven & Hartford Railroad Co., [FN78] the Supreme Court upheld the
constitutionality of the Tederal Tmployvers' Liability Act of 1908 ("TLLA"), [I'N7¢] which established rules
governing personal injury and wrong(ul death actions brought by railroad workers and their families against
railroads engaged in interstate commerce. [FIN20] Federal and state courts were given concurrent jurisdiction to
decide FELA cases. [FNg11

*282 In Mondou, railroads unsuccessfully challenged the constitutionality of the legislation on several grounds.
The Court in Mondou held that Congress had not exceeded its Commerce Clause authority by enacting tort rules
which deviated from the common law. In an oft-quoted passage, the Court held that:

A person has no property, no vested interest, in any rule of the common law. That is only one of the forms of
municipal law, and is no more sacred than any other. Rights of property which have been created by the common
law cannot be taken away without due process; but the law itself, as a rule of conduct, may be changed at the will ...
of the legislature, unless prevented by constitutional limitations. Indeed, the great office of statutes is to remedy
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defects in the common law as they are developed, and to adapt it to the changes of time and circumstances. [IIN#2]

‘The Court also noted that despite the fact that employer liability had traditionally been a matter of state law,
Congress had a legitimate interest in replacing the patchwork ol stale laws with uniform, national legislation "o
promote the safety of the [railroad] employees and to advance the commerce in which they are engaged." [IN83]

Furthermore, the Court held that the "classification" created by FELA (ie., the distinction it makes between
interstate railroad carriers, which are subject to liability, and all other parties, which are not) did not doom the statute
under the Due Process Clause of the Filth Amendment, {84] cven though it could "occasion some incqualitics.”
[EMES] The Court held that tort law classifications are constitutionally permissible under the Fifth Amendment as
long as the classification has a rational basis. [FN8a] Tested by that standard, the Court held, FELA was "not
objectionable." [FN271 The Court pointed out that it had repeatedly sustained "[1]ike classifications of railroad
carriers and employees for like purposcs” *283 under the Hqual Protection Clause of the Fourteenth Amendment.
[FN8E]

After resolving FELA's constitutionality, the Court moved to settle FELA's preemptive effect over state laws
covering railroad employer liability. T'he Coutt explained that although Congress had chosen not to regulate the field
of railroad carrier liability in the past, and although the subject [ell within the police power ol the states in the
absence of congressional action, Congress was not therefore precluded from acting. {FN8%1 To the contrary, once
Congress acted, "the laws of the states, in so far as they cover the same field, [were] superseded, for necessarily that
which is not supreme must yield to that which is." {FIN9C1

The Court went on to explain that FELA did not present [ederalism problems because Congress was nol sclling
state policy. Rather, Congress was establishing federal policy to be implemented by the states in accordance with the
Supremacy Clause. The Court held:

[W]e deem it well to observe that there is not here involved any attempt by Congress to enlarge or regulate the
jurisdiction of state courts, or to control or allcct their modes of procedure, but only a question ol the duty of such a
court, when its ordinary jurisdiction as prescribed by local laws is appropriate to the occasion and is invoked in
conformity with thosc laws, to take cognizance of an action to enforce a right of civil recovery arising under the act
of Congress and susceptible of adjudication according to the prevailing rules of procedure. [FN91]

The Court added that it did not perecive that FELA would cause any appreciable inconvenience or conlusion (or
state courts, and that in any case, such inconvenience or confusion would not change its holding:

Wc arc not disposed to belicve that the cxcercise of jurisdiction by the state courts will be attended by any
appreciable inconvenience or confusion; but, be this as it may, it affords no reason for declining a jurisdiction
conferred by law. I'he existence of the jurisdiction creates an implication of duty to exercise it, and that its exercise
may be onerous does not militate against that implication. Besides, it is neither new nor unusual in judicial
proceedings to apply different rules *284 of law to different situations and subjects, even although possessing some
clements of similarity, as where the liability of a public carricr for personal injurics turns upon whether the injured
person was a passenget, an employee, or a stranget. [ITN92

3. The Longshore and Harbor Workers' Compensation Act

In Crowell v. Benson, [IN93] the Supreme Court was asked to decide the constitutionality of the Longshore and
Harbor Workers' Compensation Act ("TLHWCA"). [FN%4| The LHWCA crealed a nofault compensation scheme that
provided fixed awards to employees injured upon the navigable waters of the United States. [FN93}

The Court began by holding that the federal power to alter, amend, or revise the maritime law gave Congress the
authority to define the substantive rights of employcees under the LHWCA (in this casc, by providing for recovery in
the absence of fault, establishing classifications based on type of injury, fixing the range of compensation for
disability or death, and designating the classes of beneficiaries). [iNg6]

Next, the Court addressed whether the substantive rights created by the LITWCA violated the Due Process Clause
of the Iifth Amendment. [I'NS7] The Court, applying a deferential rational basis test, held that neither the
classifications created by the statute nor the extent of compensation provided were unreasonable. [FN9%! In light of
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the difficulties associated with determining actval damages in maritime cases, the Court held, Congress was justified
in providing for the payment ol damages in amounts that would reasonably approximate a claimant's probable
damages. [1'IN99] The Court also noted that the plaintiff's I'ifth Amendment objections were substantially similar to
those which the Court had rejected in challenges (o state workers' compensation laws under the Due Process Clause
of the Fourteenth Amendment. [TIN1GQ]

*285 After upholding the constitutionality of the LITWCA's substantive provisions, the Court turned to the
LHWCA's procedural requirements. The plaintiff's procedural objections to the LHWCA focused on the
administrative authority conlerred by the Act. iFM101} The Court held that the use ol the administrative method to
assess the cause, character, and effect of claimants' injuries fell "easily within the principle of the decisions
sustaining similar procedure against objections under the duc process clauses of the Fifth and Fourleenth
Amendments," [Fi102] and did not constitute an unconstitutional invasion of judicial power. [FN1{3]

4. The Drivers Act

In 1961, Congress enacted the Drivers Act ['N104] to relieve government drivers from the burden of personal
liability for claims arising [rom vehicular accidents occurring in the course of their employment. Unlike many
employers, the United States neither maintained liability insurance to protect its employees nor assisted them in
paying for their own insurance against on-the-job accidents. [{'N1{}3] "[M]oved by the fact that automobile accident
insurance placed such a heavy [inancial burden on government drivers that it was adversely alfecting morale and
making it difficult for the government to attract competent drivers into its employ," [ih108] Congress decided to
lorbid suits against fcderal drivers, but o permit suits against the United States [or Lort liability arising out of
accidents caused by a driver's negligence. {TIN107]

a. Private citizen and federal driver. The Drivers Act was challenged on constitutional grounds in Nistendirk v.
McGee, [FMIQEL a personal injury action arising out ol an automobile accident between a privale citizen and a
federal employee (in this instance, a rural mail carrier). The plaintiff initially brought a negligence action against the
mail carricr in Missouri statc court. The #286 United States removed the case to federal court and was substituted as
the defendant pursuant to the Drivers Act. [F¥109] The plaintiff, seeking to obtain full damages and wanting to
avoid trying the case under the Federal Tort Claims Act, moved to remand the case to state court on the ground that
the Drivers Act violated the Fourteenth Amendment of the United States Constitution. b

The court rejected plaintiff's argument that the Drivers Act violated the Fourtcenth Amendment by replacing a
common law remedy with a statutory one. 1EM1i11{ The court noted that, in Silver v. Silver, [F2112} the Supreme
Court, in sustaining the abolition of a nonpaying passenger's right to sue his host for negligence, had held that "the
Constitution does not forbid the creation ol new rights, or the abolition of old ones recognized by the common law,
to attain a permissible legislative object." [¥MI13] The court concluded that because Congress had a legitimate
interest in insulating federal drivers [rom liability, the Drivers Act constituted a valid excrcise of legislative power
under the Necessary and Proper Clause of Article I. [FN114

b. Federal employce and [ederal driver cases. Most of the litigation involving the Drivers Act has involved claims
by federal employees injured by government drivers, since prior to passage of the Act, civilian government workers
injured in the course of employment as a result of the negligence ol a [ellow-cmployce were not limited to claims
against the United States under the Federal Cmployees' Compensation Act ("ILCA"). [IN115] They also had the
right to bring a common law tort action *287 against the negligent co-worker. [FM1161 Congress, however, did not
"specifically consider whether or not this canse of action against a fellow government employee should survive"
passagc ol the Drivers Act. 1177 That issuc was addressed by a number of courts, which uniformly held that the
Drivers Act abrogated the traditional common law rule. [EN!18] Those decisions, in turn, produced litigation
challenging Congress's authority to do so.

‘T'he liourth Circuit addressed the constitutionality of the IJrivers Act in  Carr v. United States. [I'N119] The
plaintifl, a government employee injured by a lederal driver, argued that the abrogation ol a government employee's
common law action against a fellow employee for neeligence violated the Due Process Clause of the Fifth
Amendment, because the DDrivers Act did not create a new benefit as a quid pro quo. [INi. ‘urthermore, the
plaintiff argued, the Drivers Act violated the Equal Protection Clause of the Fifth Amendment, because it created an
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impermissible distinction between federal employees injuted in vehicular accidents cavsed by fellow employees and
lederal workers injured in other job-related activities. Only Drivers Act plaintifls were specifically barred [rom
bringing tort actions against negligent co-employees. [I'N12]1}

The Tourth Circuit rejected the plaintiff's due process argument, noting that it had already been rejected by the
Supreme Court. JFN1221 Morcover, even though a common law action could no longer be brought against the
United States, the Fourth Circuit said, the Drivers Act itself provided an adequate quid pro quo, becanse it provided
plaintift with "valuable protection against personal liability for on-the-job automobile accidents for which he might

havc been responsible.” [EN1Z3

The court rejected the plaintifs cqual protection challenge on the ground that the classification created by the
Drivers Act did not penalize the exercise of any constitutional right. [FN124] Therefore, *288 the court held, the
statutory classification did not have to be justified by a compelling governmental interest. Rather, it came "clothed
with a presumption of constitutionality” and would be upheld as long as Congress had a rational basis for enacting
the legislation. [1'N125] The court concluded that “the magnitude of the automobile insurance problem justified
Congress's separate treatment of this specific problem.” (FN126}

The Third Circuil reached a similar conclusion in Thomason v. Sanchez. {FN1271 The plainill] a serviceman, was
injured when he was struck by an automobile operated by another serviceman. ITe had no remedy at all against the
United States, because of the so-called "l'eres doctrine," [i‘N12&] and thus presented a highly compelling appeal.
1FN1291 The plaintill in Thomason argued that he should be allowed Lo proceed against the delendant and the
defendant's automobile insurer. {iNi30]

The Third Circuit, however, rejected the plaintiff's argument that common law tort actions against fellow
government employces had survived passage of the Drivers Act. [EN131{ The Third Circuil also rejected the
plaintiff’s argument that the Drivers Act, as applied to him, deprived him of all remedies at law and, therefore,
constituted a denial of duc process under the Filth Amendment. [FN1321 Adopting the reasoning of the Fourth
Circuit in Carr, [EN{33] the Third Circuit held that Congress was justified in passing the Drivers Act to relieve the
heavy automobile insurance hurden on federal drivers. [FiNi34]

5. Black Lung Benelits Act of 1972

In Usery v. Turner Iilkhorn Mining Co., [FN135] the Supreme Court upheld the constitutionality of Title [V of the
Federal Coal Mine *289 Ilealth and Safety Act of 1969, as amended by the Black Lung Benefits Act of 1972.
[IiIN136] The black lung benefits provisions established a compensation scheme for coal miners allegedly suffering
[rom "black lung disease" (pneumoconiosis) and the survivors of miners who died rom or were "totally disabled"
by the disease. [iN137] Coal mine operators challenged a number of the black lung benefit provisions as
unconstitutional.

First, the operators contended that the Black Tung Benelits Act violated the Fifth Amendment Due Process Clause
by requiring them to compensate former miners who terminated their work in the industry belore the Act passed.
The operators argued that "the Act spreads costs in an arbitrary manner by basing liability upon past employment
relationships, rather than taxing all coal mine operators preseatly in business." JEN131

The Court made it clear that "egislative Acts adjusting the burdens and benelits of economic life come to the Court
with a presumption of constitutionality." {FM139] It then held that Congress was justified in its decision to provide
for the retroactive application of liability under the Black Lung Bencfits Act. [FM144]1 The Court stated that,
whether it would have been wiser for Congress to have chosen a cost-spreading scheme that was broader or more
practical under the circumstances was "not a question of constitutional dimension." [I/]41]

Second, the coal mine operators challenged the two alternative methods set forth by Congress for proving "total
disability” due to black lung disease, a prerequisite [or compensation under the Act. jFN142{ The Court held,
however, that the standards adopted by Congress could not be deemed to be "purely arbitrary" and, thus, were
constitutionally valid. [{iN143]
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Third, the operators argued that a provision of the Act which provided that no claim for benefits could be defeated
based solely on the results of a chest x-ray violated due process. The operators argued that x-ray evidence was
frequently the only *290 evidence that they could put forth to rebut a black lung claim. {FN144] The Court noted,
however, that Congress was presented with "significant evidence" that x-ray testing was not an accurate indicator of
the absence of disease. [FIN145] Thus, "Congress was faced with the problem of determining which side should bear
the burden of the unreliability." [¥N146] The Court held that the fact that "Congress ultimately determined 'to
resolve doubts in favor of the disabled miner' [did] not render the enactment arbitrary under the standard of
rationality appropriate to thle] legislation." [FN147

6. The Price-Anderson Act

The Price-Anderson Act, {FN148] as amended in 1975, limited the aggregate liability for a single nuclear incident
t0 $560 million to be paid from contributions from nuclear power plant operators, private insurance, and the federal
government. In addition, the amended Act required operators to waive certain legal defenses in the event of an
extraordinary nuclear incident. [FN149]

The Price-Anderson Act was critical to the development of the private nuclear power industry in the United States.
pagl-{tial liability dwarfed the ability of the nuclear power industry and private insurance companies to absorb the
risk." [FN131] Without reasonable and defined limits on Hability, there might not be a nuclear power industry as we
know it today.

In Duke Power Co. v. Carolina Environmental Study Group, Inc., [FIN152] individuals who lived close to proposed
nuclear power plants and two organizations sought to prevent construction of the planned facilities by obtaining a
declaration that the Price-*291 Anderson Act was unconstitutional. [FN133] After deciding that plaintiffs had
standing to challenge the Act, [FN154] the Supreme Court addressed plaintiffs' argument that the Act violated the
Due Process Clause, because of the alleged arbitrariness of the $560 million statutory ceiling on Hability. [FNISS]

The Court rejected plaintiffs’ contention that the Act should be subjected to an intermediate standard of review,
holding that the Price-Anderson Act was a "classic example of an economic regulation” that could only be overcome
by a showing that Congress acted in an "arbitrary and irrational way." [FN1361 In light of this standard, the Court
held that the Act passed constitutional muster because the liability cap bore a rational relationship to Congress's
desire to stimulate the private sector's invelvement in nuclear power, [FN1571 mportantly, the Court stated that,
while any cap could be characterized as arbitrary in some sense, the decision to fix a $560 million ceiling was not
the "kind of arbitrariness” that would flaw an otherwise constitutional law. [FIN158]

Plaintiffs' remaining due process objection was that the liability limitation failed to provide a satisfactory quid pro
quo for the common law rights of recovery that the Act abrogated. The Court, however, expressed doubt whether the
Due Process Clause requires that a statutory compensation scheme either duplicate the recovery available at
common law or provide a reasonable substitute. [FN1591 The Court cited earlier decisions which "clearly
established" that "[a] person has ... no vested interest in any rule of the common law." [FN160] It also cited an
earlier decision that held that the "Constitution does not forbid the ... abolition of old [rights] recognized by the
common law, to attain a permissible legislative object.” [FN161] The Court went on to hold that, even if there were
a quid pro quo requirement, the assurance of a *292 $560 milliont fund provided a "just substitute" for the common
law rights replaced by the Act. {IN{62

Finally, the Court held that the Price-Anderson Act did not violate the Equal Protection Clause because the
"general rationality” of the Act's liability ceiling provided "ample justification for the difference in treatment
between those injured in nuclear incidents and those whose injuries are derived from other causes." [FN163]

7. Swine Flu Act

The National Swine Flu Immunization Program of 1976 ("Swine Flu Act") [FN164] was enacted to deal with the
collapse of the commercial liability insurance market for vaccine manufacturers and distributors following judicial
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decisions holding polio vaccine manufacturers strictly liable for vaccine-related injuries. 151 In addition,
Congress was concerned aboul the devastating economic impact that would occur due to lost wages il the population
were not inoculated before the start of the flu season. [I'IN1661 Modeled atter the Drivers Act, the Swine l'lu Act
barred common law torl actions against swine [lu vaccine manufacturers and providers and created a Federal Tort
Claims Act remedy against the United States as the exclusive means of recovery for swine flu-related injuries.

1ENIGT

The constitutionality of the Swine Tlu Act was first addressed in  Spatks v. Wyeth Laboratories, Inc. [FN168]
PlaintilT, who had sullered serious injurics (ollowing a swine (lu immunization, alleged that the Act violated the Due
Process Clanse of the Fifth Amendment, because it abrogated common law causes of action against program
participants. [¥N169] The court held, however, that plaintifl had "no vested interest in any rule of the common *293
law." [F14170] Moreover, while a replacement or substitution of remedies was "perhaps not technically necessary for
duc process," Congress did provide "an alternative, cfficacious remedy against the United States." [FN171] The
court noted that federal statutes similar to the Swine Flu Act had "always been found to be constitutional when
challenged," including the Drivers Act upon which the Swine I'lu Act was modeled. [I'N1721

Plaintiff also alleged an equal protection violation. [{'N173] The court noted, however, that "such routine equal
protection consideralions as '‘compelling governmental interest’ or 'suspect’ classilications or 'lundamental’ interests

challenge. [N

Vinally, the court addressed plaintiff's argument that the Swine L'lu Act violated the Tenth Amendment. [I'N176]
The court pointed out that plaintifls argument rested "mainly upon cases declaring carly picces ol New Deal
legislation to be unconstitutional ... [and that] the spirit if not the letter of those cases ha[d] been overruled in
subscquent decisions.” [FM177} The court stated that the Swinc Flu Act simply allowed the federal government (o
work with the states and imposed no coercion on them. [FN178}

Sparks was influential in leading other courts to reject similar constitutional challenges to the Swine Flu Act. In
Wolfe v. Merrill National [.aboratories, Inc., [} 91 plaintiff's "unarticulated major premisc" was that the Swine
Flu Act unconstitutionally compelled her participation in the program, causing her to suffer serious injury. [FN180]
The court easily dismissed plaintiff's claim, *294 noting that she voluntarily chose to accept the benefit of the
federally administered vaceine, [FM1R1] The court also discussed plaintiffs allcgation that the Swine Flu Act
violated the Tenth Amendment. [EN182] The court stated that, as a grant program, the Swine Flu Act fell within the
power of Congress to spend funds for the "general welfare." | 31 Accordingly, "Congress acted within its
constitutionally ordained powers in passing the Act." [FN184

8. Atomic Weapons l'esting Liability Act

In Hammond v. United States, [TN185] the First Circuit upheld the constitutionality of the Department of Energy
National Sccurity and Military Applications ol Nuclear Encrgy Authorization Act of 1985 ("Atomic Wcapons
Testing Liability Act") [EM]961 apainst a challenge brought by a widow [or the death of her husband, a civilian
employee of the Department of Defense and observer at several atomic weapons tests, from radiation poisoning. The
Atomic Weapons Testing Liability Act created a cause of action against the United States for radiation injurics
arising from federal atomic weapons testing programs, retroactively abolished private tort actions against
government contractors for such injurics, and made the Federal Tort Claims Act the sole remedy (or those injuries.

[ENIRT]

The First Circuit noted that Congress had previously passed laws (the Drivers Act and the Swine Flu Act) that
substituted the federal government as the defendant for particular types of tort suits and required plaintiffs to scck
relief through the Federal Tort Claims Act. [FRi%8] The court also noted that when those statutes had been
challenged for alleged due process violations, they were consistently evaluated under the rational basis test and
declared constitutional. {FMN182] The court then evaluated the Alomic Weapons Testing Liability Act under a
rational basis standard and concluded that Congress's desire to shield government contractors *295 from public
embarrassment ariging from litigation was rationally related to its decision to abolish common law tort claims
against the comtractors. JFN120] In addition, the court reasoned that, since the government was required to pay the
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judgments obtained against the contractors, it was neither irrational nor arbitrary for Congress to subject all potential
plaintifls uniformly to Federal Tort Claims Act limitations. [FN191{ Accordingly, the court held that the Atomic
Weapons lesting Liability Act did not violate the Due Process Clanse. [} N192]

The court also rejected plaintiff's Tenth Amendment challenge to the Act.  {I1193] Plaintiff relied on National
T.cague of Citics v. Usery [FN194! 1o argue thal, by abolishing the state common law actions against government
contractors, Congress "invaded rights reserved to the states." [FN193] The court, however, determined that
plaintiff's argument was without merit, because National League of Cities had been overruled. [FIN196]

The Ninth Circuit Court of Appeals dismissed additional constitutional challenges to the Atomic Weapons Testing
Liability Act in In rc Consolidated United States Atmospheric Testing Litigation. [FN157] Plaintiffs, military and
civilian participants in the United States atmospheric nuclear weapons testing program and their families, alleged
that the Act constituted a "taking" for purposes of the Fifth Amendment, because it substituted a remedy against the
government under the Federal Tort Claims Act for state tort law causes of action against govemment contractors

the Due Process *296 Clause of the Fifth Amendment and the separation of powers doctrine. [F3414

The courl began its takings analysis by noting that courts had found it "well settled" that a "plaintill has no vested
right in any tort claim for damages under state law." [FN200] Accordingly, denial of plaintifts' state tort law cause
of action did "not translate into a cognizable taking claim." [1'N201] The court also pointed out that the Act did not
abrogate claims arising [rom atomic weapons tests, bul instead subjected claimants to a statutory procedure that
plaintiffs could reasonably expect to apply to them. [EN2(21

Next, the court held that, because Congress had acted within its war powers and Commerce Clause authority, and
no fundamental right or suspect classification was involved, the rational basis standard of duc process review
applied to plaintiffs' due process claim. Under that standard, the court held, plaintifts had not met their burden of
proving that the Act was "wholly arbitrary and irrational in purpose and effect, i.c., not rcasonably related to a
legitimate congressional purpose." [IFN203] According to the court, the weapons testing program had been a crucial
government function from its inception, and Congress reasonably believed that relieving contractors of liability
would encourage their participation in the program. [FIN204]

Finally, the court rejected plaintiffs' separation of powers claim. The court said that legislation docs not run aloul
of the separation of powers doctrine unless Congress "presumes to dictate 'how the Court should decide an issue of
fact (under threat of loss of jurisdiction)' and purports to 'hind the Court to decide a casc in accordance with a rule of
law independently unconstitutional on other grounds." jFM205{ Those limitations did not exist with respect to the
Atomic Weapons Testing Liability Act, because Congress did not direct courts to make certain findings or fact or
require them to apply an unconstitutional law. JEN200]

*297 9. National Childhood Vaccine Injury Act of 1986

The National Childhood Vaccine Injury Act ol 1986 [FN207] was cnacled Lo address manulacturers' liability
concerns relating to the distribution of vaccines and to minimize the public health dangers posed by low vaccine
supplics. {FM208] The Act crcated a no-fault compensation program [or childhood vaccine-injury victims to be
funded by an excise tax on each dose of vaccine. As a predicate to receiving compensation under the Act, injured
persons are required Lo [file a petition in the United States Court of Federal Claims demonstrating, among other
things, harm including "unreimbursable expenses ... in an amount greater than $1,000." [FN209]

In Black v. Secretary of ITealth and [Toman Services, [FN210] plaintiffs challenged the constitutionality of the
$1,000 threshold requirement on liifth Amendment equal protection grounds. 'They argued that by making cligibility
for the program turn on incurring $1,000 of unreimbursable expenses, Congress made it more difficult for indigent
persons to qualify for compensation, because indigents often have their medical expenses defrayed by government
programs such as Medicaid. [FIN211] The court held, however, that the Act's eligibility requirement "was not
designed to disadvantage poor persons, and the fact that it may dispropor-tionately disqualify certain groups,
including indigents and persons who enjoy the benefits of other medical programs, d[id] not give rise to an equal
protection violation." JEN23 21
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The court explained that drawing lines to create distinctions [or eligibility in social programs was "peculiarly a
legislative task" that "may be rational even if it does not do a perfect job of selecting those cases that appear to be
approprialc subjects of congressional concern.” (FNZ13| The court then held that "it was rational for Congress (o
conclude, that as a general matter, those *298 who incur only modest expenses or whose expenses are reimbursed
from other sources present less compelling cases for compensation than those who incur large, unrcimbursed
expenses." [FN214] Thus, there was no constitutional flaw in the S1,000 threshold requirement, "particularly in light
of the 'strong presumption of constitutionality' that attaches to legislation conferring monetary benefits." {I/N215]

10. Price-Anderson Act Amendments of 1988

‘I'he 1988 Amendments to the Price-Anderson Act ("1988 Amendments") [FIN216] created a federal causc of action
for nuclear accident claims and provided that public liability actions filed in state courts were retroactively subject to
removal. [I'N2177 After the 1979 Three Mile [sland incident near Harrisburg, Pennsylvania, plaintiffs who wished to
have their tort claims remain in state court challenged the jurisdictional and removal provisions of the 1988
Amendments in [n re T'MI Litigation Cases Consolidated 11. [{‘n218] They argued that the legislation violated
Article IIT of the Constitution {FN219} because the public liability actions subject to the Act did not "arise under"
the laws of the United States. {FINZ201

The Third Circuit began its analysis with a close examination of the scope of Congress's power (o authorize [ederal
courts to decide nondiversity cases turning on state law rules of decision. The court noted that the Supreme Court
had distinguished between "pure jurisdictional statutes™ and those mixing clements of federal and state law. [EN221 §
The central teaching of those cases, the Third Circuit said, was that a nondiversity case "cannot be said to arise
under a lederal statute where that statute is nothing more than a jurisdictional grant.” 21 On the other hand,
courts evaluating mixed federal and state schemes have focused upon *299 congressional intent and have formulated
their decisions with (lexibility "in order (o honor the presumption in favor of a slatute's constitutionality." [}

‘lurning to the 1988 Amendments at issue, the Third Circuit cxamined the legislative history and held that
Congress had clearly expressed its intention that state law provide the content of and operate as federal law
governing public liability cases resulting from nuclear incidents. [FN224] By federalizing state substantive law,
Congress cstablished the constitutional Toundation for the Act's jurisdictional and removal provisions. The court
then said that it would have reached the same conclusion even it state law itself, rather than state law operating as
federal law, formed the basis for decision, because the level of federal involvement in the field of nuclear energy and
the need for "uniformity, equity, and efficiency in the disposition of public liability claims" provided sufficient
"federal elements” to support the legislation. [¥'N2251

The Third Circuit then turned to plaintiffs' collateral constitutional argnments that the retroactive application of the
1988 Amcndments Lo cases alrcady pending in state court violaled principles of "lederalism, statle sovercignty, duc
process, and equal protection." [T1N226] The Third Circuit's survey of relevant law led it to conclude that the
legislation survived cach of these challenges, because the provision [or relroactivity was rationally related to
Congress's desire to avoid inelficiencics and inconsistent oulcomes in claims resulting [rom a single nuclear
incident. [N

11. Federal Employces T.iability Reform and Tort Compensation Act

The Federal Employees [dability Reform and ot Compensation Act of 1988 ("the Westfall Act") [FN228
amended the Federal Tort Claims Act to provide for the substitution of the United States as *300 a defendant in any
action where one of its employces is sued for damages as a result of an alleged common law tort committed by the
employee within the scope of his or her employment. Congress enacted the Westfall Act to respond to the United
States Supreme Court's decision in Westfall v. lirwin, [i*N2291 which limited a federal official's absolute immunity
[rom tort claims Lo situations where the olficial's actions were "within the ouler perimeter ol an olficial's duties and
discretionary in nature." [FN230] Congress saw the Westfall decision as an erosion of the common law tort
immunity formerly available to federal employees.

TPN2IT
233
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The Westfall Act was challenged in Sowell v. American Cyanamid Co., 2321 involving a government
employee who was seriously injured al work and sought to bring a negligence uuon 1g‘nn>1 his co- employees The
Lileventh Circuit held that "the great weight of authority" supported the constitutionality of the statute. [{N233] The
courl also held thal the statute's retroactive application did not render it unconstitutional, because "a lcgal claim
aftords no definite enforceable property right until reduced to a final judgment." {I234] The court concluded that
Congress's desire to prescrve cmployee morale, maintain (ederal agencies' abilily to carry out their missions, and
sustain the vitality of the Federal Tort Claims Act provided 4 rational basis for the Westfall Act. [FHN235]

12. General Aviation Revitalization Act of 1994

The General Aviation Revitalization Act of 1994 ("GARA"), F which created an eighteen-year statute of
repose for gencral aviation aircraft, is the most recent congressional tort policy statute to withstand constitutional
scrutiny. At least three courts have declared GARA to be constitutional "economic legislation.” [F 71

#*301 B. l'ederal Tort 1.aws Should 13e Upheld: The Mistake of 1.ochner Should
Not Be Repeated

It is important for courts to follow the significant body of case law discussed above supporting the authority of
Congress o enact laws selting national tort policy objectives. Any new decision overlurning lederal liability
legislation would create a precedent that courts in the future could utilize to nullify a wide array of federal
legislation, even outside the context of tort reform.

Tt may be unnecessary (o raisc this point in light of the very strong record of success that ederal liability statutes
have had against constitutional challenges. Lest anyone forget, however, it is worth reflecting on a highly discredited
period in the Supreme Court's history thal began around the turn of the century and ended in the mid-1930s. During
this period, known as the "Lochner era" (after the unsound constitutional law decision, Lochner v. New York
[EN238]), the Court nullificd state and federal Iegislation that it disagreed with as a matter of public policy, using

the Constitution as a cloak to cover its highly personalized decisions. [F1N239}

Just as plaintiffs during the l.ochner cra implored the Supreme Court o utilize an cxpansive view of the
Constitution to override legislation, claimants in the future may seek to convinee courts to utilize an expansive view
of the Constitution to impose their cconomic policy views upon the nation. Courts should reject this invitation, as
they have done for almost a century in the field of federal tort law.

*302 The need for courls Lo respect Congress's authority (o enact legislation setting tort pelicy rules is reinforced
by the doctrine of stare decisis, and by the importance of the statutes themselves. l'or example, because of the
National Childhood Vaccine Injury Act, discases which once threalencd o cend the lives of American infants
prematurely are now prevented with a routine series of childhood vaccinations. [IN240] Without the Price-
Anderson Act, the private nuclear power industry in the United States might not have developed. {FN2411 The
General Aviation Revitalization Act of 1994 breathed life back into an important American industry. Instcad of
continuing on the path toward extinction, the general aviation industry is now booming. [IN242] The Biomaterials
Access Assurance Act of 1998 will help ensure the availability of lifesaving and life-cnhancing implantable medical
devices, such as pacemakers, heart valves, artificial blood vessels, and hip and knee joints, that are needed by
millions of people cach ycar. 2431

C. The Supremacy Clanse Requires States to Enforce Federal Liability Reform
1.cgislation

Once Congress enacts legislation pursuant to the Constitution, the Supremacy Clause [ 4] prohibits the states
[rom enlorcing any local laws that conflict with the statute. To the extent the various states have liability laws that
interfere with, or are contrary to, federal laws enacted by Congress, the state laws are preempted. [FN245] As Chief
Justice Marshall explained:

|T |o such acts of the State Legislatures as do not transcend their powers, but .. interfere with, or are contrary to
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the law of Congress, made in pursuance of the Constitution, ... #¥303 [i]n every such case, the act of Congress ... is
supreme; and the law ol the State, though enacted in the exercise ol powers not controverled, must yield to it.

[N246]

The Supremacy Clause also requires state courts to enforce federal laws, even though that requirement is in a sense
a federal command requiring state court action. JEN2471 Tn Testa v. Katt, [FN248] the Supreme Court addressed the
Rhode Island Supreme Court's refusal to enforce the federal Emergency Price Control Act of 1942, [FIN249] The
Act provided a treble-damages remedy for persons who bought goods for more than the amount of the federal
ceiling price and gave jurisdiction over claims under the Act to state as well as [ederal courts. The Supreme Court
upheld the federal program, stating that the position of the Rhode Island Supreme Court "flfew] in the face of the
fact that the States ol the Union constitute a nation” and "disrcgard[ed] the purpose and clfect" of the Supremacy
Clause. [FN250] State courts were directed to heed the federal Act as "the prevailing policy in every state." [FIN231{]
More specifically, the Court explained:

[TThis Court took occasion in 1876 to review the phase of the controversy concerning the relationship of state
courts to the I'ederal Government. Claflin v, Houseman, 93 115, 134, T'he opinion of a unanimous court in that case
was strongly buttressed by historic references and persuasive reasoning. It repudiated the assumption that federal
laws can be considered by the States as though they were laws emanating from a foreign sovereign. Its teaching is
that the Constitution and the laws passed pursuant to it are the supreme laws ol the land, binding alike upon States,
courts, and the people, "any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.” It
asserted that the obligation of States to enforce these federal laws is not lessened by reason of the form in which they
are cast or the remedy which they provide.... [FNZ32]

*304 III. RECENT TENTH AMENDMENT DECISIONS DO NOT UNDERMINE CONGRESSIONAL
AUTHORITY TO ENACT TORT POLICY I.EGISLATION

The Uniled States Constitution grants certain powers to the Federal Government, Where federal legislation is
aunthorized by one of those powers, "Congress may impose its will on the States." [FINZ53] All other powers are
reserved for the States under the Tenth Amendment, which provides that:

The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved
to the States respectively, or to the people. [FN234

A.The Traditional View: Judicial eference to Congressional Authotity

Historically, the Supreme Court has recognized Congress's "extraordinary power" to enact legislation and has been
reluctant to invoke the Tenth Amendment lo limit that authority. {FN2Z35|{ Maryland v. Wirlz [FNZ36] is the
archetypal case adopting the traditional view that courts should not apply substantive limits on federal authority
under the Tenth Amendment il Congress is exercising one ol ils enumerated powers and has a rational basis o do
so. In Wirtz, the Court upheld the constitutionality of amendments to the Fair Labor Standards Act ("TLSA")
TIN2571 that required the states Lo adopt federal minimum wage and overtime standards for state employees of
hospitals, institutions, and schools. {FIN238{ The Court refused to distinguish cconomic activily cngaged in by *305
private persons from that engaged in by states, [IN259] and declared that courts should not use the Tenth
Amendment o "carve up the commerce powcer 1o prolect calerprises ... simply because those enterprises happen to
be run by the States." [ITN260]

In 1976, the Court departed briefly from its longstanding reluctance to invoke the Tenth Amendment and attempted
to devise alfirmative limits on Congress's Article [ powers. In National League of Cities v. Usery, [EN261] the
Court declared that the Tenth Amendment prohibited Congress from interfering with the core sovereign functions of
the states, cven where those functions affected interstate commerce. ['N262] That casce challenged the validity of
the 1974 amendments to the FLSA. The Court held that, insofar as the amendments operated directly to displace the
states' ability to structure "integral operations" in areas of "traditional government functions" (i.e., employee-
employer relationships in areas such as [ire prevention, police protection, sanitation, public health, and parks and
recreation), they were not within Congress's Article I authority. [FN263]

Nine vears later, however, the Court overruled the National League of Cities case in Garcia v. San Antonio
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Metropolitan ‘T'ransit Authority. [IiN264] The Garcia case and a 1988 case, South Carolina v. Baker, [1'i
showed the Court's return Lo its previous position on the Tenth Amendment. [FN266

1. Garcia v. San Antonio Metropolitan Transit Authority
In Gareia v. San Antonio Metropolitan Transit Authority, [FN267] the Court revisited the question of whether the
Commerce Clause empowered Congtess to enforce the federal wage and overtime *306 requirements in the 1974
amendments to the FTLSA against the states in arcas ol "traditional governmental lunctions." [FWN268! The San
Antonio Metropolitan Transit Authority ("SAMTA") challenged the Act's validity after "the Department of Labor
formally amended its [FIL.SA] interpretive regulations to provide that publicly-owned mass-transit sysiems were not
emtitled to immunity under National League of Cities." [EN269]

The Court began its analysis by restating the well-settled principle that Congress's Commerce Clause authority
extends to intrastate economic activities that affect interstate commerce. ] The Court noted that, were
SAMTA privately owned, it would unquestionably be obligated to follow FLSA's requirements. {F3271{ Therefore,
any constitutional exemption SAMTA could obtain from I'1.SA's requirements had to rest on its status as a

‘T'he Coutt went on to outline the prerequisites for governmental immunity set forth in National 1.eague of Cities,
locusing in particular on the exception lor "traditional governmental [unctions.” {FN2731 The Court said that its own
attempts to articulate affirmative limits on congressional authority had failed to establish a workable standard for
delining "traditional governmental unctions." {FMN274] Morcover, allempls by [ederal and state courts to distinguish
"traditional" functions from "nontraditional" functions had proven to be "impracticable and doctrinally barren."
JFN2731 The Court also cxpressed skepticism that a case-by-casc approach would cventually cstablish a workable
standard, citing its own poor experience in the related field of state immunity from federal taxation. [FN276

Next, the Court explored alternative ways to define state immumity, but rejected those as unmanageable as well. It
conceded that making immunity turn on a "traditional* standard would prevent courts from accommodating changes
in the historical functions of states. [FiN277] In addition, the Court said that it had previously *307 rejected the idea
of determining a nonhistorical standard for immunity based on the identification of "umiquely" governmental
functions. [FN27%1

I'he Court also expressed concern that any rule that would cstablish judicially imposed definitions of "traditional,"
"integral," or "necessary” state governmental fimctions would "inevitably invite|| an unelected federal judiciary to
make decisions about which state policy it favors and which ones it dislikes." [1'N2791 Accordingly, the Court held:

We, therefore now reject, as unsound in principle and unworkable in practice, a rule for state immunity [rom
federal regulation that turns on a judicial appraisal of whether a particular governmental function is "integral" or
"raditional." Any such rule leads to inconsistent results at the same time that it disserves principles because it is
divorced from those principles. [TN2 80

The Court then turned to the underlying issuc that confronted it in National League of Citics--the manner in which
the Constitution insulates states from the reach of Congtess's power under the Commerce Clause. The Court said
that it had "no liccnse to cmploy [reestanding conceptions of state sovereignty™ [FN2811 in deciding when the
Constitution protects "the States as States," [IIN282] because the Framers had chosen to ensure a role for the states
in the federal system through the structure of the federal government itsell, JEM283] The Court stated:

[W]e are convinced that the fundamental limitation that the constitutional scheme imposes on the Commerce
Clausc to protect the "States as States" is one of process rather than one of resull. Any substantive restraint on the
Commerce Clause powers must find its justification in the procedural nature of this basic limitation, and it must be
tailored to compensate for possible failings in the political process *308 rather than to dictate a "sacred provinee of
state autonomy." | FNZ#4 |

The Court reinforced its conclusion that the federal political process ellectively preserves the interests of the stales
by pointing out the high level of funding that states receive from the federal government in the form of general and
program specific grants in aid. [/IN2851
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'he Court then held that the federal wage and overtime requirements in the I'l.SA, as applied to SAMTA, were not
"destructive ol stale sovereignly or violalive of any conslilutional provision." [FIN286] SAMTA was simply being
placed in the same position as other emplovers. The Court also pointed out that, while the I'LSA would raise costs
for mass-transit systems, Congress had provided countervailing financial assistance--thus reinforeing the Court's
"conviction that the national political process systematically protects States from the risk of having their fanctions in
|the arca of mass-transit | handicapped by Commeree Clause regulation," {FIN287{

2. South Carolina v. Baker

In South Carolina v. Baker, [FN28S] the Cowrt was asked to decide the constitutionality of the Tax Equity and
Fiscal Responsibility Act of 1982 ("Tax Act"). [¥M289] The Tax Acl removed the federal income tax exemption for
interest earned on publicly offered long-term bonds issued by state and local governments unless those bonds were
issued in registered form. [FWN28(] Congress helicved that *309 the registration requircment would prevent tax
evasion that was being facilitated through the exchange of unregistered bearer bonds. [Fi 11 South Carolina,
joined by the National Governors' Association as intervenor, challenged the Tax Act, contending that it violated the
Tenth Amendment because it compelled States to issue bonds in registered form. [FN2921{

The Courl began its analysis by restating ils holding in Garcia that the Tenth Amendment provides structural rather
than substantive limits on Congress's legislative authority--i.e., that states must find their protection from
overreaching congressional acts through elected Members of Congress. [1M293] The Court acknowledged that
Garcia lelt open the possibility that the Tenth Amendment could be invoked to invalidale congressional regulation
of state activities where there were "extraordinary defects in the national political process," but held that those
delects did not exist with respect to the Tax Act. FNZ94{ South Carolina, the Court said, did not "even allegel | | that
it was deprived of any right to participate in the national political process or that it was singled out in a way that left

The Court then addressed the states' contention that the Tax Act coerced them into cnacting legislation permitting
bond registration and into administering the registration scheme. [FN29¢] In support of their contention, the states
cited FERC v. Mississippi, [KN2971 which lcft open the possibility that the 'T'enth Amendment might limit
Congress's power to conipel states to regulate on behalf of federal interests. [FN2981

In FERC, the Court had upbeld a federal statute requiring state utility commissions to: (1) adjudicatc and cnforce
federal standards; (2) either consider adopting certain federal standards or cease regulating public utilities; and (3)
follow certain federally *310 mandated procedures. [if The Court had concluded that, whatever constitutional
limitations might exist on the federal power to compel state regulatory activity, Congress had the power to require
state utility regulatory commissions to adjudicate federal issues and to require that states regulating in a field open to
preemption consider suggested lederal standards and [ollow [ederally mandated procedures. JEN3001|

The Court in Baker did not accept South Carelina's invitation to define whether the Tenth Amendment claim left
open in FERC survived Garcia or posed constitutional limitations independent of those discussed in Garcia. It was
able to avoid the issuc by finding that the Tax Act presented the same Lype of legislation that was upheld in FERC:
both statutes regulated state activitics, neither sought Lo control or influence the manner in which states regulated
private parties. [TN3011

The Baker Court concluded its Tenth Amendment analysis by rejecting the states' contention that the Tax Act
impermissibly commandeered the state legislative and administrative process by requiring many state legislatures to
amend their statutes in order to issue registered bonds, and state officials to devote substantial effort to determine
how best to implement a registered bond system. The Court observed that being compelled Lo take administrative
and legislative actions to comply with federal law was a common and often inevitable consequence faced by states
wishing to cngage in activitics subject to federal regulation. [#N3021 lturthermore, the Coutt bluntly pointed out that
the states' theory of commandeering would "not only render Garcia a nullity, but would also restrict congressional
regulation of state activities even more tightly than it was restricted under the now overruled National 1.eague of
Cilies line ol cases." |[FIN203

B. Judicially Imposed Limitations on Congressional Authority
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The Supreme Court has signaled in two recent cases that the Tenth Amendment may once again return [rom its
basic dormancy. *311 In those decisions-- New York v. United States [iN304] and Printz v. United States
JFNZG5--the Court addressed the federal government's ability Lo [orce states to implement or administer federal
regulatory schemes.

1. New York v. United States

New York v. United States involved a challenge to the Low-Level Radioactive Waste Policy
Amendments Act of 1985 ("Wasle Policy Act™). [FN307] That Act sought to address a looming national shortage off
disposal sites for low-level radioactive waste by directing each state to assume respomnsibility "for providing, either
by itself or in cooperation with other States, for the disposal of ... low-level radioactive waste generated within the
State" within seven years. [FN308] The State of New York and two counties in which disposal facilities were
planned in the state sought a declaratory judgment that the Waste Policy Act was inconsistent with the Tenth
Amendment. |FN2

Pelitioners' challenge [ocused on three sets of "incentives” that Congress included in the Act to encourage stales Lo
comply with their statutory obligation to attain local or regiomal self-sufficiency in the disposal of low-level
radioactive waste, [N Monetary incentives allowed states with disposal sites to impose a surcharge on
radioactive wasle received [rom other states. The Waste Policy Act also established an escrow account from which
the Secretary of Linergy allocated a portion of the monies generated by this surcharge to states that complied with the
[ederal timetable. 311§ Ncxt, access incentives allowed states with disposal sites Lo increasce the cost ol access o
the sites substantially, and then to deny access altogether, to radioactive waste generated in states that failed to meet
the federal timetable. [FN212] Finally, the most severe incentive, the "take title" provision, required states *312 that
failed to make arrangements for radioactive waste disposal to take title and possession of waste generated within
their borders and to accept liability for all damages dircetly or indirectly incurred by wastc gencrators as a
consequence of the state's failure to make arrangements by the federal deadline. [FIN3131

The Court began its discussion by noting that the powers conferred in the Constitution "were phrased in language
broad enough to allow for the expansion of the Federal Government's role," [F2314] and that allows for enormous
changes in the "scope of the lederal government's authority with respect Lo the States." [#N315] The Court cited its
"broad construction" of the Commerce and Spending Clauses, along with the Necessary and Proper Clause and the
Supremacy Clavse, as particularly important. [J° 61 Nevertheless, the Court held, Congress is subject to the
limitations contained in the Constitution. Those limitations, the Court explained, are "not derived from the text of
the Tenth Amendment itself," but are found elsewhere in the Constitution (i.e., in Article I). [tiN317]

I'he Court then distinguished the Waste Policy Act from statutes at issue in recently decided cases that involved the
authority of Congress to subject stale governments (o generally applicable laws (c.g., Garcia). [FN31#] Unlike the
statutes at issue in those cases, the Court held, the Waste Policy Act did not seek to subject a state to the same
Iegislation applicable to private partics, but instead attempted to "direct or otherwise motivate the States to regulate
in a particular [icld or a particular way." [FN219

The Court observed that, while it had "never sanctioned explicitly a fcderal command to the States (o promulgate
and enforce laws and regulations," [IN320] the "question whether the Constitution should permit Congress to
cmploy slate governments as regulatory agencics was a topic ol lively debate among the Framers." | 21f The
Court noted that the Constitutional Convention was convened, in part, becanse the Articles of Confederation did not
give Congress the authority in most respeets Lo govern the *313 people directly, [FN3227 The Convention gencrated
many proposals for the structure of the new government, "but two quickly took center stage." [FM323] One plan, the
"Virginia Plan," allowed Congress to regulate individvals "without cmploying the States as intermediaries." [iIN324]
The "New Jersey Plan," on the other hand, continued to require Congress to obtain the approval of the states to
legislate, as had the Articles of Confederation. [}*N3Z3] T'his plan was criticized, however, because it "might require
the Federal Government to coerce the States into implementing legislation." {FMN326! Ulimately, the Framers opted
to provide for a central government in which Congress "would exercise its legislative authority directly over
individuals rather than over States." [IN3271 The Court concluded, therefore, that "where Congress has the
authority under the Constitution to pass laws requiring or prohibiting certain acts, it lacks the power directly to
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compel the States to require or prohibit those acts." [I'N3Z&]

On the other hand, the Court explained that, while Congress cannot compel state regulation, it is not prohibited
[rom cncouraging a stale Lo regulale in a particular way or allempling to influcnce a stale's policy choices through
noncoercive incentives. [I+329] The Court identified two tangible methods by which Congress "may urge a State to
adopt a legislative program consistent with federal interests.” {FW330{ First, under its spending power, Congrc« can
attach conditions on the receipt of federal funds as a means of influencing a state's policy. [FN3311 Second,
Congress can establish a "program of cooperative federalism" in which states may choose to regulate an activity
according to lederal standards or Lo have state law preempted by (ederal regulation. JFN3321

Under these noncoercive approaches to achicving state regulation, the Court pointed out, stale governments can
remain responsive to the local electorate's policy preferences and accountable to the people. [FNA33] In contrast, if
the federal government *314 were able to compel states to regulate, political accountability would be diminished.
For instance, if members of Congress could impose unpopular policy decisions on state legislators, the state officials
would "bear the brunt of public disapproval," while the federal officials who devised the program would "remain
insulated from the electoral ramitications of their decision.” {F1334]

The Court then proceeded Lo determine whether the Waste Policy Act's monetary, access, and take-tille incentives
impermissibly commandeered the states' legislative processes. The Court held that the monetary incentives included
in the Act, in which Congress conditioned grants to the states upon the states' attainment of certain milestones, fell
"well within the authority o Congress under the Commerce and Spending Clauses." JFM335] The Court also held
that the access incentives in the Act, which ultimately anthorized states to deny access to low-level radioactive waste
gencrated in other states, represented a permissible exercise of Congress's commerce power. [FIN3361 Because both
sets of incentives were mpponed bV affirmative constitutional grants of power to Congress, neither was inconsistent
with the Tenth Amendment. 71

The Court found the Waste Policy Act's "take title" provision Lo be of a "dilferent character” than the monetary
and access incentives. [EN338] The "take title" provision offered states a "choice" of either regulating according to
Congress's instructions or accepting ownership of waste and becoming liable for all damages waste gencrators
suffered as a result of failure to meet the federal timetable. [F. aracterized the forced transfer
component, standing alone, as no different than a congressionally unnpclled subsidy from state govemments to
radioactive waste producers. [FN340]1 1ikewise, the requirement that states assume the liabilitics of waste acnualors
within their borders unconstitutionally directed the states to assume the liabilities of certain state residents. [FN3413
Both types of federal actions commandeered the states for federal regulatory purposes and were mconststcnt *315
with the Constitution's division of authority between federal and state governments, [FN342

Significantly, the Court drew a sharp distinclion belween permissible federal legislation that directs state courts to
enforce federal laws and unconstitutional legislation, such as the Waste Policy Act, that directs state officials to
create and enforce a congressionally mandated regulatory scheme. [FN3431 The Court wrote:

Some of [the cases cited by the United States in favor of the Waste Policy Act] discuss the well established power
ol Congress Lo pass laws cnforceable in state courts. Sce Testa v, Katl, 330 1 386 (1947% Palmorg v,
Siatgs, 411 U8, 389, 402 (1973); sce also Sccond Bmplovers Linbilivy Cases. 223 LS, 1, 57 (19123
Houseman, 93 U8, 130, 136-37 {1876). These cases involve no more than an application of the Supremacy Clause's
provision that federal law "shall be the Supreme Law of the Land," enforceable in every State. More to the point, all
involve congressional regulation of individuals, not congressional requirements that States regulate. Federal statutes
cnlorceable in stale courts do, in a sense, dircct state judges to cnforce them, but this sort of federal "direction” of
state judges is mandated by the text of the Supremacy Clause. No comparable constitutional provision authorizes
Congress Lo command state legislatures Lo legislate. [FN344]

The Court's clarification is particularly relevant to the constitutionality of federal liability reform legislation,
because these reform proposals have frequently called upon state courts to enforce federal law. Recently, some
opponents of federal tort reform legislation have expansively interpreted the Court's general holding in New York
that Congress cannol compel state legislation to suggest that Congress may lack the power Lo direct state judges to
enforce federal liability reform legislation. [FN343] As the Court's opinion in New York demonstrates, however,
federal liability reform legislation that compels state court enforcement of federal law is not in violation of the Tenth
Amendment. It is *316 constitutionally permissible. This is how FELA has worked for almost a hundred years.
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Congress's power to act in this regard is still intact.

‘I'he concerns the Court had with the Waste Policy Act's "take title" provision in New York simply do not exist
with respect to federal liability reform legislation. Most importantly, lederal liability reform clforts scck to "exercise
... legislative authority directly over individuals rather than over States." [IN346] Like the legislation upheld in
Garcia, and unlike the Waste Policy Act's take title provision that was struck down in New York, (cderal liability
reform bills have been "generally applicable laws." [F1N347] They have never compelled state legislation or
required state legislatures to enact legislation limiting tort liability.

In addition, when Congress enacts federal tort policy legislation, there is no potential for a breakdown in the
national political process duc to a lack ol accountability. Clearly, i Congress cnacts tort reform legislation, "it is the
Federal Government that makes the decision in full view of the public, and it will be federal officials that suffer the
consequences if the decision turns out to be detrimental or unpopular.” {F¥MN3481 This fact strongly supports the
constitutionality of federal liability reform legislation.

2. Printz v. United States

Printz v. United States | 9 involved a challenge to the 1993 Brady Ilandgun Violence Prevention Act
amendments to the Gun Control Act of 1968 ("Brady Act"). {3507 The 3rady Act required the Attorney General
10 establish a national system [or instant background checks on prospective handgun purchasers and commanded the
"chief law enforcement officer” ("CLLO") of each local jurisdiction to conduct the hackground checks and perform
related tasks until the national system became operative. (FN3311 The CLEOs [or countics in Arizona and Montana

objected to being "pressed into federal service" and contended that *317 the Act impermissibly compelled them to
execule a federal law. 3

The Court opened its opinion by noting that no constitutional text dircetly addressed the extent to which Congress
may force state officials to execute a federal law. [FNA33] Accordingly, the Court concluded that the answer to the
C1.EOs' challenge would have to come from historical understanding and practice, the structure of the Constitution,
and the Court's jurisprudence. [FN354}

3

In support of the Brady Act's validity, the Government cited acts of Congress which required state courts (o record
applications for citizenship, transmit naturalization records, order deportations, and perform other miscellaneous
dutics. [{ The Court held that Congress's power to compel enforcement of federal law by state judges was
well settled, but only "establish|ed| ... that the Constitution was originally understood to permit imposition of an
obligation on state judges to enforce federal prescriptions, insofar as those prescriptions related to matters
appropriate [or the judicial power." [FN35¢| The Court explained:

1t is understandable why courts should be viewed distinctively in this regard; unlike legislatures and executives,
they applicd the law of other sovercigns all the time.... The Constitution itsell, in the Full Faith and Credit Clause,

LT

Art. IV, § 1, generally required such enforcement with respect to obligations arising in other States. [IN337

The Courl then said that its acceptance of statutes imposing obligations on state courts did not imply that Congress
could impose obligations on state executives. {IN358] Moreover, the Court observed that the "utter lack of statutes”
imposing obligations on state exceutives sugpested that Congress assumed it did not have the authorily Lo compel
state executive officers to carry out federal laws. [I339] To complete the historical record, the Court
acknowledged that "a number of lederal statutes enacted within the past (ew decades [require]| the participation ol
state and local officials," but that the persuasive force of these recent statutes *318 was far outweighed by the almost
200 years of congressional avoidance ol the practice. [N

Next, the Court turned to the structure of the Constitution. Pointing to its detailed discussion of the Constitutional
Convention in New York, [FM361{ the Court reinforced its earlier conclusion that, "|t|he Framers explicitly chose a
Constitution that confers upon Congress the power to regulate individuals, not States." [1'N362] The Printz Court
[urther concluded that, with respect to the Brady Act, the "power of the Federal Government would be augmented
immeasurably if it were able to impress into its service--and at no cost to itself--the police officers of the 50 States."

[UiN383]
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‘I'he Court also evaluated whether the Brady Act violated the separation of powers doctrine I'he Court
noted that, under Article II, Section 3, the respoansibility for administering federal laws rests with the Executive
Branch of the federal government. [I'MN345] The Court declared that the Brady Act effectively transferred this
[unction o thousands of stalc CLEOs by requiring them to administer the federally mandated background checks
"without meaningtul Presidential control." [F}N3¢a] The Court viewed Congress's transfer of the federal executive
power Lo stale officials as a constitutionally impermissible reduction of the Exccutive Branch's power by another co-
equal branch of the federal government. [FN367] The Court indicated that allowing such a transfer would shatter the
unity of the federal executive envisioned by the I'ramers, because "Congress could act as effectively without the
President as with him, by simply requiring state oflicers Lo exceute its laws." [FN3ag]

Finally, the Court turned to its prior decisions on the ability of the Federal Government to commandeer stale
governments to administer federal laws. In ITodel v. Virginia Surface Mining & Reclamation Association, Inc.
[EN3691 and FERC v. Mississippi, [¥ 1} the *319 Court held, it sustained statutes against constitutional
challenge only after establishing that they did not require the states to enforce federal law. Accordingly, the Court
held, its decision in New York [I'N371] striking down a provision of the Waste Policy Act that "unambiguously
required the States to enact or administer a federal regulatory program ... should have come as no surprise.”
[IN3721 After rejecting the Government's attempts to distinguish the New York decision, the Court wrote:

We held in New York that Congress cannot compel the States to enact or enlorce a lederal regulatory program.
Today we hold that Congress cammot circumvent that prohibition by conscripting the State's officers directly. The
l'ederal Government may neither issue directives requiring the States to address particular problems, nor command
the States' ofllicers, or those ol their political subdivisions, to administer or enforce a [ederal regulatory program. It
matters not whether policymaking is involved, and no case-by-case weighing of the burdens or henef
such commands arc fundamentally incompatible with our constitutional system of dual sovercignty.

The Printz decision does not provide a constitutional basis to nullilfy federal lability reform Icgislation. The
decision makes clear that Congress cannot compel state legislatures or executives to participate in a federal
regulatory or administrative scheme, 741 but it Ql]géCQlS no constitutional prohibition against legislation that
asks state courts to enforce a federal liability law. [FM375] To the contrary, state courts have always been and
continuc to be obligated to honor such legislation. "I'hat ro]c is entirely consistent with the Tenth Amendment and the
constitutional mandate found in the Supremacy Clause.

*320 3. Driver's Privacy Protection Act Cases

Recemt federal appellate and district court decisions striking down a federal law regulating the disclosure of
information contained in motor vehicle registration records have heen heavily influenced by the Printz and New
York decisions.

In Condon v. Reno, [FN376! the Fourth Circuit permancntly enjoined federal enforcement of the Driver's Privacy
Protection Act of 1994 ("DPPA"). [IMN3771 The DPPA restricted the states' dissemination and use of personal
information contained in stale motor vehicle records and imposed criminal and civil lability on state officials who
[ailed W comply with the lederal restrictions, JEN278! The court concluded that the DPPA exclusively regulated the
disclosure of information contained in state motor vehicle records, and therefore could not be categorized as a law of
gencral applicability permissible under Garcia. JFN37%i Instead, the DPPA violated the Supreme Court's holding in
New York that the federal government cannot compel state executives to administer a federal regulatory program.

FN380

Similarly, in Oklahoma v. United States, [EN3811 the court enjoined (ederal enforcement of the DPPA on ‘Tenth
Amendment grounds. Contrary to the provisions of the federal DPPA, Oklahoma law made motor vehicle records a
matter of public record. 2] Relying primarily on New York and Printz, the court held that the DPPA
impermissibly sought to "treat the Oklahoma Department of Public Safety as a subdivision of the United States" by
requiring the epartment to "create and maintain systems" to enforce the DPPA's provisions. [IM383]

*321 Like the New York and Printz cases, the reach of the DPPA cases is limited to situations where state
executives (as opposed to state courts) are forced to implement federal policy or where Congress escapes political
accountability by foreing state legislators to enact a regulatory scheme. They have no bearing, directly or indirectly,
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on congressional enactment of a tort law that would be applicable in both federal and state court proceedings.

CONCLUSION
Tor almost a century, Congress has enacted legislation setting national tort policy rules, and these laws have been
declared constitutional time and time again as legitimate exercises of Congress's Commerce Clause authority. Future
challenges to federal tort legislation are bound to fail as well, unless courts unwisely choose to abandon that
substantial body of well-reasoned precedent. The United States Supreme Court's decisions in New York, Lopez, and
Printz do not change this conclusion.

The Lopers opinion discussed the Commerce Clause, but it is not truly a Commerce Clause case. As the Court
explained, the Gun-Free School Zones Act at issue was a criminal statute that regulated handgun possession. "[Bly
its terms," the statute "ha[d] nothing to do with 'commerce’ or any sort of cconomic enterprise, however, broadly one
might define those terms." [FN384] The Lopez decision is distingnishable both legally and factually from those
cases upholding regulation of activities that arise out of or are comnnected with commercial transactions, which
viewed in the aggrepate, substantially effect interstate commerce--cases that directly support Congress's Commerce
Clause authority over liability law.

The New York and Printz decisions provide limits on the federal government's power over the states, but they do
not preclude the enactment of civil justice reform at the federal level. [n fact, the opinions make clear that state court
enlorcement of federal liability reform legislation would not encroach upon any powers specilically reserved for the
states. Lhey expressly distinguish state court enforcement of federal laws from federal laws commanding state
legislatures Lo legislale or requiring state *322 cxccutive olficials to administer a lederal regulatory scheme. While
the former is clearly constitutional and, indeed, mandated by the Supremacy Clause, the latter are not.
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TEN2Y. Sec bR, Rep. Mo, 105-702 gt 25-2
Action Jurisdiction Act of 1998); &
Committee Report on Product [Liability Rcform Act of ]997) s, x{m N\ 1 JA- S
in Senate Commerce Committee Report on Product Liability Faimess Act); 1R, Rep. No, 104-63.
(minority views in House Commerce Committee Report on Common Sense Product Liability Reform Act);
Rep. No. 104-64, al 35-36, 4041 (1995} (minority views in ITouse Judiciary Commiliee Report on Common 5611>e
Legal Standards Reform Act of 1995).

3 (mmorny views
at 27 {1995y
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oA See 21 C.ILR. § 101 (1995) (requiring uniform labeling of all packaged food products with ingredients and
specific nutritional mlormauon)

I'N41. See Used Motor Vehicle Trade Regulation Rule, 16 C.I'R. § 455 (1995) (prohibiting misrepresentation of
the mechanical condition ol a used vehicle and requiring used car salesmen Lo disclose warranty information to
consumers prior to sale); Odometer Disclosure Requirement, 49 C.F.R. § 580 (1995) (requiring transteror of motor
vehicle to provide a written disclosure of odometer mileage and its accuracy to protect purchasers who rely on
odometer readings in sclecting uscd cars).

[ENS]. See Funeral Industries Practice Rule, 16 CF.R. § 453 (1993).

[UNS]. See C. 1. 93, 96-98 (1983) (explaining the
Reagan administration's reasons Ior supporting Ildtl()lldl produu lmblhty legislation); Joe Davidson, Bill to Limit
Product 1.iability Lawsuits by Consumers l‘ails in Senate, 3ut Barely, WALL S1. J, Sept. 11, 1992, at C13 (stating
that "President Bush strongly supported [federal product liability reform legislation| and made it a hot campaign
topic with 4 comment at the Republican convention").

[UN7]. See supra note 2 and accompanying text. Conservatives also enjoy pointing out an apparent inconsistency in
liberal philosophy. The same members who have cxpressed a resounding "no" to lederal civil justice and liability
reform legislation strongly support the Consumer Products Safety Commission, in part because products flow in
interstate commeree. See Victor E. Schwartv & Mark A. Behrens, at Product Tiability Reform in 1997: Hlistory
And Public Policy Support Its Fractinent Nowe, 64 TEMNN, L. REV. 365, 005-06 11997

[EIE] See HLR, Rep, Mo, 104-63 at 27 (1995} (minority views in House Commerce Committee Report on Common
Sense Product Liability Reform Act).

FM9]. Robert M. Ackerman, Tort Law and Federalivm: Whatever Tluppened 10 Devolntion?, 14 YALE J REG.
423, 329 (1996) (describing the public policy and constitutional bases for federal invo cment in tort law). See also
Thomd; A. Eaton & Susetie M. Talarico, Testing Two Assumptions About Federalism and Tore Reform, 14 VAT
371 (1996) (characterizing Republican support for federal tort reform as an exceptlon to the desire to shift
policymaking authority from the lederal government Lo the slales); Robert L. Rabin, ralism And
Systen, S0 RUTGERS LRIV, 1(1997) (characterizing 1996 federal product liability reform legislation as part of a
rucnl serics of cfforts (o achicve liability reform at the federal level); Nim M. Razook, Jr., Legal And Extralegal
Barriers To Tederal Product Liability Reform, 32 AM. BUS, L1 541 (1995) (suggesting federal liabilty reform is
inconsistent with states' rights).

JEN104 Sce Victor E. Schwarlz, Mark A. Behrens, & Mark D. Taylor, Stamping Out Tort Reform: State Courts
Lack Proper Respect for Legislative Judgments, LEGAL TIMES, Teb. 10, 1997, at S34 (discussing judicial
nullification of statc tort statutes); Victor E. Schwartz, Mark A. Behrens, & Mark D. Taylor, Who Should Make
America's Tort Law: Courts or Legislators? {(Wash. Legal Found. Feb. 1997) (asserting that legislatures and courts
sharc a role in deciding tort law rules).

{FN11 . See Schwartz & Behrens, supra note 7.

 Refam, 55 MD. L.
SO UL BEY, 4231

See Victor E. Schwartz & Mark A. Behrens, The Road To Tederal Product Liahili

363 {1996y Sherman Joyce, Product Liability Law In The liederal Arena, 19 Si
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PM13] See U.S. DLPL. O COMMLURCL, BURFAU OI THL CENSUS COMMODITY TRANSPORTATION
SURVEY 1-7, tbl. 1 (1977) (indicaling thal, on avcrage, over 70% ol goods manulactured in the United States are
shipped out of state and sold).

[IN14]. The NGA's most recent resolution stated in part:

The National Governors' Association recognizes that the current patchwork of U.S. product liability laws is oo
costly, time-consuming, unpredictable, and counterproductive, resulting in a severely adverse effect on American
consumers, workers, competitivencss, innovation and commerce.... Clearly, a national product liability code would
greatly enhance the effectiveness of interstate commerce. The Governors urge Congress to adopt a federal uniform
product liability code.

8. Rep. No. 105-32, at 14 (1997} (quoting NGA policy statement).

[UN1ST Seeid. at 15.

[ENIE]L See Jeffrey White, 1Does Products Bill Collide with Tenth Amendment?, TRIAL, Nov. 1997, at 30; Cynthia
C. Lebow, Federalisny And Pederal Product ! ility Relonn, A Warnd o) REV, 663
{ lerry ). Phillips, Hoist by One's Own Petard: When a Con
ative Tort Reform, 64 TENN. L. REY. 647 (1997 Andrew F. Popper, A Federal Tort Law Is $till a Bad
Idea: A Comment on Senate Bill 687, 16 I. PRODS. & TOXICS LIAB. 105 (1994); Beth Rogers, Note, Legal
Relorm--At the Expense of Federalism? House Bill 936, Common Scnsce Civil Justice Relorm Act and Senate Bill
565, Product Liability Reform Act, 21 1, DAYTONL. REV, 513 (199G).

TENTTL 205 LS, 144 (1992 (discussing the Low-1.cvel Radioactive Waste Policy Amendments Act).

[FNIST 514 0.8, 549 (1995) (discussing the Gun Free Zones Act).

ENIGL 521 1.8, 898 (19971 (discussing the Brady ITandgun Violence Prevention Act).

[UNZG]. See LS, Constoart 1§ 8.¢l 3

FNZLUL United Stales v, Lopes, 514 118, 849, 553 (1995} (quoting Libbons v, £ 22 118, (9 Wheat ) |, 19¢
{18247 (reallirming that, although the Commerce Clause represents a broad grant of lederal authority, that authority
is not plenary, but subject to outer limits).

IEN220 Loper, 514 115, at 538,

FN231. See i at 558-59, See also_United States v, Darby, 312 T8, 100, 118 (1941 ("The power of Congress over
intcrstate commerce ... extends to thosc activitics intrastatc which so affect interstate commerce ... as to make
regulation of them appropriate means to the attainment of a legitimate end, the exercise of the granted power of
Congress to regulate interstate commerce.").

(U247 317 UL 117 (19425,
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INZol. Id. See also Hedel v, Virgin urface Mining & Redammation Ass'n, Jue, 4532 118, 264, 277 (1981 ("Even
aclivity that is purcly intrastale in character may be regulated by Congress, where the aclivity, combined with like
conduct by others similarly sitnated, affects commerce among the States ...").

[FN27]1. Maritime law, though beyond the scope of this Article, is another field in which Congress has been active in
sclting tort policy rules. Sce gencrally GRANT GILMORE & CHARLES 1. BLACK, IR, THE LAW OF
ADMIRALTY ch. VI (2d ed. 1975).

81 liederal limployers' Liability Act, ch. 149, 35 Stat. 65 (1908) (codified as amended at 45 U.8.C. § § 31-5

1FN292]. See intra notes 78-82 and accompanying text.

[UNZOL 33 8.0 8 8 901-944 (1994

i . Sce generally _Kane v, Tnited Statcs, 43 T.3d 1446, 1449 (Fed Cir 19943 (describing workers'
compensation acts).

TeM32]. Sce Bludworth Shipvard, ing. v, lira, 700 ¥.2d 1046, 1031 (3th Cir. 1983) (holding that, although the
LITWCA was enacted to help injured employees, the Act was not intended to provide compensation to injured
employees for expenses that are the direct result of the employee's own post-injury misconduct).

L0 ¥ Coles, 242 124 226, 222 (5.0, Clr, 19570 (citing Beadford iactric Co. v, Clapper
286 15% {19374 (describing the compromises made by both employees and employers through the
enactment of statutes like the LHWCA).

1EN341. Sccinlra notes 93-103 and accompanying text.

FX33{. Numcrous other congressional tort policy cnactments that have been declared constitutional are deseribed
later in this Article. See discussion infta Part II.

IFN36L Pub. 1. Mo §
The fmplications of
SYRACUSE 1 1HG

03-29%, 108 Stat. 1552 (codified at 49 17 & _4n101). Sce generally David MolTitl, Note,
ot Reforg For Generad Avistion: The Geperal Avi Revitalization Act of 1994, 1

& POLY 215 (1995).

{FNAT71 GARA did not provide any new basis for federal court jurisdiction; cases that would have been decided by a
state court before GARA hecame effective on August 17, 1994, remain in state court today, subject to the
application of the federal "ceiling" on tort liability. GARA also did not preempt shorter state statutes ol repose (hat
may apply to bar a tort claim.
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[UM3R] See . Hep Mo 1035-32, at 41-42 (1997 (Senate Commerce Committee Report on Product Liability Reform
Act of 1997). See penerally Geollrey A. Campbell, Study: Business Booms Alier Tort Reform Enacted, AB.A. T,
at 28 (Jan. 1996) ("l'he light aircraft industry is taking off as reduced liability encourages technological
innovation.").

[EN221 See s, Rep. No. 105-32, at 41,

[FNAOT. See id.

IFN41]. Secid.

See id.

(EMH3L Seeid. at 42,

[EN44]. See id.

Fr43] Seeid.

EN4o} See id.

[EN471 26 11.8.C. 8 104 (Supp T 19963

TUNART 42 USC. § 8 201 233 (Supp. 1 1996)

NS 49 1

o8 1136 (Supp. 1 19961,

FN30L 42 U.S.C. § 1791 (Supp. 1T 1996).

NS LS TLS.C. § 77 (Supp, I 1990) (enacted over the veto of President Clinton).

ENAZ{ A product lability reform hill clearcd both the House and Scnate in the [04th Congress, but was vetoed by
President Climon. That legislation, among other reforms, capped punitive damage awards at the greater of two times
the plaintifTs compensatory damages award or §250,000; abolished joint liability for noncconomic damages; limited
the liability of product sellers to their own negligence or failure to comply with an express warranty; established a
complete defense to liability if the principal cause of an accident was the claimant's abuse of alcohol or illicit drugs;
reduced a defendant's liability to the extent the plaintiff's harm was due to the misuse or alteration of a produgt And
set a 15-year statute of repose on litigation involving workplace durable goods (e.g., machine tools). See h.}
Rep. Wo, 104-481 (1996). President Clinton vetoed the bill on May 2, 1996. See John F. ITarris, Lhulou \eloeb
Product Liability Measure, wash. Post, May 3, 1996, at A14.
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[INS531 42 1.8.C.5. 8 14503 (Law. Co-op. 1998,

IENS4L 49 U805 & 28103 (Law. Co-op. 1998).

[ENSAT 21 TLS.CLS. § 1603 (Law. Co-op. 1998).

[ENSGL Pub, L. No, 105-271, 112 Stat. 2386, 2389 (1998) (to be codified at 15 1.

[FNSTL 15 U808 88 77-78 (Law. Co-op. 1998).

. See supra text accompanying note 51

IEMS9L. See s. Rep, Neo. S182, ar 3 199y bR Rep. No. 105-0640, at 8 1199%); hR. Rep. No. 105-803, at 13
(1998).

IENGD]. 314 T8, 549 (19933, Scc, ¢.g., Phillips, supra note 16.

MNGLHL Pub. I Mo, 104-647, § 1702(h), 104 Stat. 4789, 4844 (1990) (current version at 18 11.8.C. §

G0 WL 11I8SL,

[FN62]. Lope 1. See also Brzonkala v, Virginia Polvtechnic Tnst, ang
al #10 t4th Cir, Mar, 3, 19995 (holding that the Violence Against Women Act, which created a civil cause of action
against privale partics who commit acts of gender-motivated violence, exceeded Congress's Commeree Clause
anthority because the activity Congress sought to regulate--violent crime motivated by gender animus--was "not
itself cven arguably commercial or cconomic," and it "lack[ed] a meaningful connection mth any pamcular
identifiable c:wnmnm enterprise or transaction”). See generally Ilerbert ITovenkam g
iwmmx Vederalism P'he Supreme Cowt's Lopez /\nd vam} iribe e
{1996); Symposium, The New Federalism Afler [
\vmpoqmm Reflections on {inited States v. Lopez, 94

{ENGE Topea, 814 TLS, 2l 3G

ENG4L Id, at

. See supra notes 22-26 and accompanying text. See also Patrick [Toopes, Tort Reform In the Wake of Unite
5 v, Loper, 24 HASUINGS 8. 0.0 785 11497 (discussing how the 1.oper decision represented a retreat
from the Supreme Court's traditionally expansive interpretation of Congress's authority under the Commerce
Clausc).

IENGG]. See Lopes, 314 T3S a0 362 (indicating that Congress has the power 1o enact legislation regulating [lirearms
possession explicitly connected with or having an effect on interstate commerce). See also Scott M. Richmond,
Note, Printz v. United States: [f Congress Cannot l'orce State legislatures to Implement liederal Policy, Why
Should It Be Able to Force State Executives?, 7 WIDENFR T, PUR. L, 325, 371 (1998) ("Congress has the power,
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under the Commerce Clause, to regulate handgun sales involved in interstate commerce.").
FNG71L 46 US.CA. §§ 181-196 (1994).
[ENGRL 46 US.CA § 182,

[FNG91. 46 US.CA § 183,

[EN7OT

JENT L See id. at 579-80.

721 1d. at 589,

TENT731 88 LS (21 Wall) 358 (1874) (addressing Congress's power to thake changes to maritime law).

Zy

denee, 109 118 a1 589 (quoting The [outgwana, 24115, a1 577),

IEN741L

TENT3] 1d. g 590 (quoting The Lottawana, 88 178, ar 5773

FMN76L 1d.

. Sec id. at 587.

LENTHY 2

[IN79] 45 1L8C. 8§ 51-60.(1994).

[IMN80]. See supra note 28 and accompanying text. In Howard v. Illinois Central Railroad Co. (the Tmployers'
Liability Cascs), 207 1 53, 496-97 {1908, the Court struck down a 1906 version of FELA, [inding that the 1906
Act exceeded Congress's Commerce Clause authority because it "embrace[d] ... matters and things domestic [or
intrastate| in their character.”

[ENE1]. See 45 11.5.C. § 35 The Jones Act, 46 UI.S.C.A. § 688 (1994), a FELA-like statute that permits seamen
injured in the coursce of employment to maintain an action for damages at law, also has been interpreted to provide
federal and state courts with concurrent jurisdiction to decide Jones Act cases. See Enegl v, Davenport, 27 i3

e

[IN821. Mondou, 223

.8, at 50 (emphasis added) (quoting Muna v, Wapis, 24 LA 113, 134 (187467).
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[FNE3 Id at S1

[IN84]. The Court assumed the clanse to be the equivalent of the Cqual Protection Clause of the Fourteenth
Amendment. Sce i, at 33,

[ENRSL T

[FNE6]. See Mondow, 223 115, a8 33,

IUNETL Id.

[EnEgL 1d.

JENESL. See id. al 54-55.

[F190]. Id. at 55.

TEN2iL 1d. at 56-57.

[FN92]. 1d. at 58-59.

[PN93] 285108, 22 (19323,

[M94]. 33 U940, & 8 901-950 (1994) (originally entitled "l.ongshoremen's and Harbor Worker's Act").

1FMYS1. See supra notes 30-33 and accompanying text.

LENYG . Sec Crowdl, 285 U8, at 39,

[ENOT]. See i at 41,

[EN9RT. Sceid.

EFNYYL. See id.

JEN100]. See id. ar 42.
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DNI0LTL See id. at 42-45 (detailing the significant amount of discretion granted to a single deputy commissioner
under the Act).

(ENLO2] 1. at 47,

1031 See id. at 54 (holding that the LHWCA's reservation of the judiciary's power to deal with matters of law
approprialely preserved the excrcise ol the judicial lunction).

[ENIG4]

rates, 422 1224 1007, 1009 (4

[UNIGSA]L i 18705

6l

IPMIB7] See 28 1 L8 26790, (cy (15943,

TII08Y 225 1. Supp, 881 (W I3 Mo, 1963}

[EN1LO].
provision of the Missouri Constitution. See id. The court quickly disposed of plaintiff's Seventh Amendment
challenge, holding that “"the guarantces of the Seventh Amendment do not apply” (o statutory causes ol action
against the federal povernment. See id. See also_Guswfson v, Peck, 216 F. Supp. 370, 371 (N.D. Jowa l%,x
(holding that the Scventh Amendment does not guarantee a right to a trial by jury in a state court); A
220 F. Supp. 764, 705 (E DMLY, 1963) (Seventh Amendment does not guarantee a right to a trial bv urv in a cla
for restitution against a collector of internal revenue). T'he court dismissed the plaintiff's argument that the Drivers
Act violated the Missouri Constitution's jury (rial guaraniee, noting (hat the argument was without merit in light of
the Supremacy Clause of the United States Constitution. See Mistendirk, 225 1. Supp. at 882,

IFNI L Sce Nistendivk, 225 F, Supp. at 882,

IEN1IZ] 28

[EN113]. Niste

[IN114]. Secid.

NS SIS0 88 8I01-8193 11994,

(ENLL0] See WNopa v, United Stures. 411 F.2d 943, 944 (9t Cir, 19693,
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[ENAL7] Carr, 422 1,

2t 1010,

Sth Cir, 19681, Moga 411 F24d sl #43: Van Houlen v,
4 F. Supp. 926 (0 Mong, 19670

LEN118]. See Vanloase v, United Staleg, 400 F.2d 8
Ralls. 411 F.24 940 (9l Cir); Beagh

[ENIL9] 422 P24 1007 (eh Cir, 1970}

[EN1201 Secid, at 1010,

[EN123] Care 422 1".2d at 1011

11

EMIZ5] Id. at 1012,

{EN126]. Id.

[EWI27) 539 1,24 955 (3¢ Cir, 197563,

{FN1281 In Feres v, United Siates, 340 T8 135 (19507, (he Supreme Courl held that "the Government is not liable
under the l'ederal Tort Claims Act for injuries to servicemen where the injuries arise out of or are in the course of
aclivily incident to service." Id. at 144,

IFN 1251 Sce Thomason, 538 F.2d at 956,

[EN130]. 1d. et 987,

&

IENI32] See id. 4t 959-00.

TFN133]. See supra notes 123-126 and accompanying text.
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§.§ 901-902 {1994, See generally Allen R. Prunty & Mark E. Solomons, The Fede
ograim: 18 Tvolution and Current 3. 91 W. VA L. ROV, 665 (1989).

[ERIZ7] Sec 30 ULS.C. & 901 (1994).

[FIN138] Usery, 428 US. at 18,

[FR142]

[FN145). id.at 29,

[EnI44].

[ENI45] Id st 3132,

[un146] 1d o

IFN147] 1d. at 34 (quoling 3, Rep, No, 92-743, at 11 {1972), reprinted in 1972 U.S.C.C.AN. 2305, 2315).

IENI48] 42

11994}

[EM1491 See Duke Power Co. v, Carolima Fovil, Study Group, Ine., 438 118, 59, 65 1.5 (1978). "The defenses of
negligence, contributory negligencee, charitable or governmental immunity and assumption of the risk are all waived
in the event of an extraordinary muclear occurrence." Id.

{UN150]. See

[En151] 1d.
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FNIS2) 438 U8, 59 (1975,

[IM133]. See id at 67,

{ON154]. See id at 81

[HN15581 Sceid, a4,

[ENL36]. Id. at 83,

[IN1A7]. See id. at 84 Cf _indemnity Ing. Co, of N Am. v, Pan Am, Airw S8 U Supp, 338, 340 (S 13NY.
1944 (upholding against a due process attack the Warsaw Convention, a treaty which limited the liability of airlines
for injuries or deaths to aircraft passengers).

[UN14%]. Duke Power. 438 11.8, at 86,

IENI39]. Sccid, at 88,

FN100] Id st 88 022 (quoting Mondow, 223 118, at 30 (quoting  Mumm, 24 TS, a 154)).

IENIGHL 1. (quoting Silver, 280 118, 4t 1223

[UNI621. 1d. at 93.

JEIN163] Id. atl 93-94.

T4l Act of Aug. 12, 1976, 90 Stat. 1113 (repealed 1978). See generally Colleen Courtade, et al., 374 Am. Ine.
24 Meghigones § 540 (19893,

{FN165] Sce Davis v, Wyeth La 390 F.2d 121 (Sth Cir, 1968) (holding a polio vaccine manulacturer
strictly liable for failure to wam individnals receiving the vaccine); Reves v, Wveth Laboratories, Inc., 498 T.2d
1264 (5th £ir) (same).

ENLOG]. See Sparks v, Wyeth Laborstores, Ine, 431 T Supp, 411, 415 (WD, Okla, 1977} (detailing the Swine
lilu Act's legislative history to explain why it was cnacted in haste).

EM1671 See Act ol Aug. 12, 1976, 90 Stat. 1113, 1114 (repealed 1978).

ENIGBL 431 F Surp 411 (WD Okla 1977}
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[IN169] See id. at 415,

FRL70LTd.

[ENITH T

[FNIT2) 1d.

[N173]1. Seeid. at 417.

JEN174] Id. at 418,

{FN1751 See id. See also DiPappa v, United Hiates. 087 F.2d 14 (3¢ Cir, 19823 (holding that Swine Flu Act did not
violate the Due Process Clause of the Liifth Amendment). The court also rejected a Seventh Amendment challenge
raiscd by plaintll] stating that the right (o jury trial guaraniee is inapplicable where a sovercign waives ils immunily
and noting that the Seventh Amendment had never been held to apply against the States under the Fourteenth
Amendment. Sce Sparks, 431 F, Supp, 2t 418-19, Sec also Ducharme v, Mer Il Tabora s 574 F24 1307
Sth Cir. 1978) (holding that Swine Flu Act did not violate Seventh Amendment).

[EN176]. Sce Sparks. 431 8. Supn. at 418,

[ENTTTL. 1.
FN1781 See id. at 420.

TEN1791 433 4 Supp. 231, 236 (ML, Lenm, 19774

ENIE0L Id, a1 237,

IEN1E1] Secid, at 238,

[FNLE2]. See id.

TENTE3] (d.
1EN184] Id.

IENIBSL 786 F.2d 8 (st Cir 19863,
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Mise] 4

3.0 8 2212 {1988 (repealed 1990).

IENI87). Sec id.; Hammpond, 786 F2d sl &,

{FIN188). Sce Hammond, 786 F2d gt 12-13,

IENIGLL Seeid.

FM1621 Seeid. The court also held that the Atomic Weapons Testing Liability Act did not violate equal protection
for the same reasons. See id. at 15.

For (urther discussion ol Tenth Amendment challenges o lederal tort reform legislation, scc infra notes
and accompanying text.

ENTO4T 426 108, 833 (1976}, overruled by Carcia v. San Anronio Mctre, Feansit Apth. 469 U8, . See

infra notes 267-287 and accompanying text.

[FN195]. Hanmoend, 786 F.2d a 15,

[EM196]. See id,_at 15 (citing Garcia v, San Antonio Metra. transit Auth. 469 LS. 528 (1985)). The court also
rejected a claim that the Act violated the prohibition against ex post faclo laws, noting that the prohibition applies
only to criminal or penal statutes. ‘I'he court also held that the Act was not punitive, so it did not constitute a bill of
attainder. Finally, the court refused Lo apply the Contracts Clause Lo the [ederal government. Sce id, ai 16,

IEN197] 820 F.2d 982 (9th Cir, 19873,

[INI98]. See id, at 924,

FINIQ9Y. Sec id, at 98G-G2.

(EN2O0]. Id. At 988,

[ENZ0i] Id.
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[iM202]. See id.

ENZ

31 Id. at 990 (quoling Hammond, 78

[EN204]. See id. at 991.

2061 See id. The court also held that the Act did not violate the Scventh Amendment, because "[t]here is no
right to jury trial against the sovereign," Id.

.- 8§ 3003a-1to 30

See generally Victor 1i. Schwartz & l.iberty Mahshigian, Mational Childhood Vaceing Injfury A
a Window for the Future, 48 OITIO L3387 (1v¢ aniel A, Canlor, Note
:+ Availability and Product Sa ms fromhe Yacoine Act. 44 AML UL LR

[EN20S] 42 11.8.C. § 300ua-11(e) 1Dy

TEN210T 93 F.3d 781 (Fed, Cie 19960

EN2121 Id.

[UNZ13] 1d. at 788.

JENZ141 Td.

FN2LSLId. (quoting Mathews v, De Casize, 429 U8, 181, 185 (1976)).

[FN216L 42 10.8.C. 85 2014, 2210 (1994

[ENZ17] Seeid.

{ENZI8] 940 F.24 832 (3d Cir, 1991),

[FN2101 See ULS, Const, Art, I § 2, ¢l 2 ("The judicial Power shall extend to all Cases, in Law and Equity,
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arising under this Constitution, the Laws of the United States, and 'I'reaties made, or which shall be made, under
their Authority.").

[IN220] See Inore TMI Dide, 940 T 2d at 835,

at 849-51 (discussing Oshom v, Bank of the Uni
1 BV v, Coniral Baok of Niperia, 461 1.5 480 (19835 and Mg

LS. (9 Yheat) 738 (18345
in, ARD LIS 121 (1940,

[EN2221 Id. at 849.

(112231, Id. at 855,

1EN224]. See id. aL 855-56.

JEN2251. See id. al 856-57.

I'N226) Id. at 860,

[EN227] Secid. at 861, See also {nre ML 89 134 1106 (3d Cir, 1996) (holding that retroactive application of the
1988 Amendments did not violate due process); 'Connor v, Commonwealth Fdison Co., 13 F.3d 1090 (7th Cir,
1824 (upholding constitutionality of the 1988 amendments against an Article 111 challenge).

HIN2281 28 LS00 § 2670 (1994)

IEINZ29]. 484

J. Sce generally Danicl A, Morris, Federal Employces' Tiability Since The F
Reform & Tont Compensation Agt of 1988 (The Westfall Ach, 25 CREIGHTON L REY,

[PNZ32] 888 1124 802 (11th Cir, 1989}

ENZ2331 0doat 805, Sce also_Caonnell v, United States, 737 1. Supp. 61 (8.1, towg 19903 (holding that retroactive
application of the Westfall Act was not unconstitutional).

[IINZ34]. Sowell, 988 17.2d at 805,

{12351 See id. See also_Salmon v, Schwaiz, 948 1.2d 1131 (10th Cir. 1991 (holding that the Westfall Act did not
violate the Seventh Amendment).
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LUNZ36] Pub. f.. No. 103-298, 108 Stat. 1552 (codified at 49 13 8.C. § 40141) (1994).

FN237|. Scc Rixon v. Smith, No. 96-714 (W.D. Pa. Jan. 6, 1997) (holding that GARA can hc constitutionally
applied retroactively); Pollack v. Agusta, S.P.A_, Nos. 94-7769, 94-7770 (C.D. Cal. Dec. 6., 1995) (GARA did not
violate due process or deprive plaintiffs of a property right); Schneider v. Cessna Aircraft Co., No. 542343 (Super.
CL. Sacramento Cy., Cal. July 29, 1996) (GARA docs not violate duc process).

[F1238] 198 118, 45 (1905, In Lochner, the Court invalidated a New York law that limited the mumber of hours
bakers could work. Justice Holmes argued in his dissent that courts should respect cconomic legislation that is
rationally related to a legitimate policy goal. ITe wrote:

I'his case is decided upon an economic theory which a large part of the country does not entertain. If it were a
question whether I agreed with that theory, T should desire to study it further and long before making up my mind.
But [ do not conceive that to be my duty, because [ strongly believe that my agreement or disagreement has nothing
1o do with the right of the majority Lo embody their opinions in law.

Id. at 75 (emphasis added).

[EN239]. See LAWRLNCL H. TRIBL, AMERICAN CONSTITUTIONAL LAW § 8-2 to 8-7 (2d. ed. 1988).

31 Sce Denis J. Hauptley & Mary Mason, The Mational Childbood Vaccing Infury Act, 37 FEDY B.NEWS &
£1990) (stating that the Act effectively controlled liability costs for vaceine 111411L114¢turcrs, prevented the
\nlhdm\\ al of crucial vaccines [rom the market, and averted epidemics of certain childhood illnesses in the United
States.)

[EN24 1] See Duke Power, 438 115, 4t 64 (discussing congressional passage of the Price-Anderson Act in response
to concerns that the private sector would be forced to withdraw from nuclear power production).

1FNZ42]. See supra notes 38-43 and accompanying text.

[UN2437 See bR, Ren, No. 10(5-34%9 ms. | and 2 (1998) (reports from the House Committee on the Judiciary and
the Committee on Commerce regarding the Biomaterials Act).

FN2441 US. Const. arl. VI, § 2.

{2451 See, e.g., Southland Corp. v. Keating, 405 115, 1 {1984) (holding California's Franchise Investment Law
unconstitutional because it directly conllicted with lederal legislation).

[ENZ46]. Gibbons v, Opden, 22 U8, (0 Wheat ) 1. 211 (18243,

[1iNZ47] See New York, 505 .5, at 1738-79 (noting that the Supremacy Clause directs state courts to take action to
enflorce lederal law, bul that no comparable constitutional provision allows Congress Lo [orce stale legislators (o act);
Mendon, 222 1S, at 57-38 (1912} (stating that, in some instances, action must be taken by state courts to enforce a
federally established penalty).
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IEM248] 330108, 386 (19470

[FN249]. Ch. 26, 56 Stat. 23 {codified at 50 U.S.C. app. § 107 (1976)) (repealed 1947).

[TM230]. Testa, 330 118, ar 389,

[ENZALY (d, 21 393,

91 (emphasis added).

[EN2531 Cregory v, Asherofr, 301 115 452, 460 (1990) (discussing how the Supremacy Clause is the textual
authority granting the lederal government power over the states in the U.S. system ol federalism).

IEFN254) 1.8, Congt, amend, X See also The Federalist No. 45, at 292 (James Madison) (Clinton Rossiler ed.,
1961) ("I'he powers delegated by the proposed Constitution ... are few and defined. Those which are to remain in the
Stale governments arc numerous and indefinite.”).

[EN255]. See Grepory, 501 118, at 460 ("As long as it is acting within the powers granted it under the Constitution,
Congress may impose its will on the States. Congress may legislate in arcas traditionally regulated by the States.
This is an extraordinary power in a federalist system. It is a power that we must assume Congress does not exercise
lightly."). Scc also LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL [LAW § § 5-20 (2d. ¢d. 1988).

[ENZA6] 392 LLS. 182 (19681

IEN237L 209 060 8§ 20321841994

[ENZ3E]

IPN259) Sce Wirts, 392118, at 197,

EN260]. Id,

[FMN261] 420 108, 833 (1970, overruled by Garcia v, San Antenio Metro, Trunsit Avth, 460 115, 328 (1984

[1iNZ62]. Sce Mational Leacue of Citics, 426 115 at 840-52,

IFN2631 Id, at 852,

IFN264 ] 469 115, 328 (1085) See generally Martha A, Field, Comment, (Gurels v, San Antopde Metropolitan
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7]

Cransic Anthoriey: The Demise of 2 Misenided 1xoctrine. 99 Harv, 1. Bev, 84 {1983) (arguing against the concept of
the Supreme Court granting the states constilutional immunities as a constraint on Congress's use of its delegated

powers).

IFNZOS] 485 LLS, 505 (1984).

{FWN2661. See also_Hodel v, Virginia Surface Miving & Reclamalion Assn, Ing. 452 118 264 289-90 {19813
(holding that the Tenth Amendment does not prohibit Congress from passing laws that preempt state regulations);
FHRC v, Mississippl, 456 U8 742, 764 (19823 (same).

[E?

71462 0.

FN271]. Seeid.

[EN272]. Sceid.
[EMN273] Sccid. at 537-38.

1EN274). See id. at 539,

LM275]. [d. at 557.

FN276§. Sceid. al 540.

INZ771 Sceid. aL 543,

[FP278]. See Gareig, 469 118, 4t 548,

[EN2BO). Id, at 547,

IFNZEL) Td. at 530,
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[UN282]. Ldoat

2831 The Court pointed out that "the composition of the Federal Government was designed in large part to
pmtect States from overreaching by Congress." Id. at 350-51. The Framers thus gave the states a role in selecting the
executive and legislative branches, provided for the equal representation of states in the Senate, and prohibited any
constitutional amendment divesting a stale of cqual representation in the Senate without the stale's consent. Scc i,
at

{EN284]. 1d. 2t 354 (quoting HEQC v. Wyoming, 460 U.S, 220, 236 {1983)). Sce also Thomas H. Odom, 'T'he Tenth
Amendment After Garcia: Py -Baged Procedursl Protections, 133 U, PA. L. REV. 1637, 1660 (1987) (indicating
that Garcia is significant because it "calls for the development of new theories of federalism-based limitations on the
commerce power").

IFMN2851 Gorgla, 469 1S, gt 552-353. See also John E. DuMont, Comment, State Immunity From Federal
Regulation--Before and After Garcia: How Accurate Was the Supreme Court's Prediction in Garcia v. SAMTA that
the Political Process Inherent in Our System ol Federalism Was Capable ol Protecling the States Against Unduly
Burdensome liederal Regulation?, 31 DUQ. L. 21V, 391 (1993} (arguing that the political process has protected the
states against unduly burdensome [ederal regulation).

[ENZRO]. Garela, 469118, at 554,

Sce also William A. [saacson, Garcia v. San Antonio Mctropolitan ‘I'ransit Authority:
dsited, 21 U TOL, L, REV, 147 (1989} (providing historical account of the Constitutional
C onvention a.nd arguing in support of the holding in Garcia).

[UN2ER] 485 L5, 505 (1988).

EN289L 26 118,00 8 103031 (19%2),

IN290]. See id.

[IN251). Ownership of a registered bond is recorded on a central list, and a transfer of record ownership requires
cnlering the change on that list. Bearer bonds, on the other hand, leave no paper (rail. Congress believed that bearer
bonds facilitated tax evasion, because they could be used to avoid estate and gift taxes and as a medinm of exchange
in the illegal scctor. Sce Baker, 445 118, al 508-309,

[FN292] The Court treated the Tax Act as barming the issuance of bearer bonds, because it would force States to
increase the interest paid on bearer bonds to exceptionally high rates. Morcover, since the Act became effective, no
State had issued a bearer bond. See i, at S11,
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1FN295] Id.

EM296]

See id at 513.

N2

271465 11.8. 742 (1982).

L8 3200 16 USC ¢ 2611 (1usdy

IEN3O0] See FERC, 456 U.S. a 759-67.

[UN301] See 3aker, 485 115 at 514,

[IIVE]

021 Sceid. al 514-18,

FN302L I gt 315,
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1FM3741 Scc Shawn E. Tuma, Nolc, Prescrving Liberty: United States v. Printz and the Vigilant Delense of
Tederalism, 10 REGENT 1 L. REV, 193 (1998) (discussing the federalism doctrine as a safeguard of individual
libertics).

FN3731 See Vicki C. Jackson, Federalism and the Uses and Limits of Law: Printz and Principle? 111 THARY ]
REY. 21200 2185-86 {1998 (indicating that the Printz and New York decisions sct forth a "clear-cut rule against
federal 'commandeering' of state legislative or executive officials,” but do not alter the responsibility of state courts
to enforce federal laws).

3] 155 1734 453 {dth Cir. 1
E O {7t Cir, 199%) (holding that the Driver's Privacy Protection Act violated the Tenth Amendment because
it forced state officials and state employees to administer and enforce a federal regulatory scheme). 13ut see_Pryor v.
Beong, 998 ¥ Supp, 1517 (M.D, Ala, 1998) (ruling thal the Driver's Privacy Protection Act was authorized pursuant
to Congress' Commerce Clause authority and did not violate the Tenth Amendment because, rather than requiring
the statc Lo cnlorce a federal regulatory scheme preventing the disclosure of driver records, the Act mercly
prohibited the state from releasing such records for impermissible purposes).
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