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PARTIAL-BIRTH ABORTION BAN ACT OF 2002

TUESDAY, JULY 9, 2002

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 2:09 p.m., in Room
2237, Rayburn House Office Building, Hon. Steve Chabot [Chair-
man of the Subcommittee] presiding.

Mr. CHABOT. The Committee will come to order. I'm Steve
Chabot, the Chairman of the Subcommittee on the Constitution of
the Judiciary Committee. We're convening this afternoon to receive
testimony on H.R. 4965, the Partial-Birth Abortion Ban Act of
2002.

Partial birth abortion is the termination of the life of a living
baby just seconds before it takes its first breath outside the womb.
The procedure is violent. It’s gruesome. It’s infanticide.

On June 19, on behalf of a bipartisan coalition, I introduced H.R.
4965, the Partial-Birth Abortion Ban Act of 2002. H.R. 4965 will
ban this dangerous and inhumane procedure during which a physi-
cian delivers an unborn child’s body until only the head remains
inside the womb, punctures the back of the child’s skull with a
sharp instrument, and sucks the child’s brains out before com-
pleting delivery of the dead infant.

An abortionist who violates this ban would be subject to fines or
a maximum of 2 years’ imprisonment or both. H.R. 4965 also estab-
lishes a civil cause of action for damages against an abortionist
who violates the ban and includes an exception for those situations
in which a partial-birth abortion is necessary to save the life of the
mother.

A moral, medical, and ethical consensus exists that partial-birth
abortion is an inhumane procedure that is never medically nec-
essary and should be prohibited. Contrary to the claims of those
who proclaim the medical necessity of this barbaric procedure, par-
tial-birth abortion is in fact a dangerous medical procedure that
poses serious risks to the long-term health of women.

In fact, 10 years after Dr. Martin Haskell presented this proce-
dure to the mainstream abortion community, partial-birth abor-
tions have failed to become the standard of medical practice for any
circumstance under which a woman might seek an abortion. As a
result, the United States Congress voted to ban partial-birth abor-
tions during the 104th, 105th, and 106th Congresses, and at least
27 States enacted bans on this procedure. Unfortunately, the two
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Feder(‘ill bans that reached President Clinton’s desk were promptly
vetoed.

Two years ago, in Stenberg v. Carhart, the United States Su-
preme Court struck down Nebraska’s partial-birth abortion ban,
which was similar but not identical to the previous bans passed by
Congress.

To address the concerns raised by the majority in Stenberg, H.R.
4965 differs from previous proposals in two areas. First, the bill
contains a new more precise definition of the prohibited procedure
to address the Court’s concerns that Nebraska’s definition of the
prohibited procedure might be interpreted to encompass a more
commonly performed second trimester abortion procedure. The sec-
ond difference addresses the majority’s opinion that the Nebraska
ban placed an undue burden on women seeking abortions because
it failed to include an exception for partial-birth abortions deemed
necessary to preserve the health of the mother.

The Stenberg Court based its conclusion on the trial court’s fac-
tual findings regarding the relative health and safety benefits of
partial-birth abortions, findings which were highly disputed. The
Stenberg Court, however, was required to accept these trial court
findings because of the highly deferential clearly erroneous stand-
ard that is applied to lower court factual findings.

Those factual findings, however, are inconsistent with the over-
whelming weight of authority regarding the safety and medical ne-
cessity of the partial-birth abortion procedure, including evidence
received during extensive legislative hearings during the 104th and
105th Congresses which indicates that a partial-birth abortion is
never medically necessary to preserve the health of a women, that
it poses serious risks to a woman’s health and lies outside the
standard of medical care. In fact, the American Medical Association
has concluded that partial-birth abortion is, “not an accepted med-
ical practice,” and that it has, “never been subject to even a mini-
mal amount of the normal medical practice development.

Under well-settled Supreme Court jurisprudence, the United
States Congress is not bound to accept the same factual findings
that the Supreme Court was bound to accept in Stenberg under the
clearly erroneous standard. Rather, the United States Congress is
entitled to reach its own factual findings, findings that the Su-
preme Court accords great deference, and to enact legislation based
upon these findings, so long as it seeks to pursue a legitimate in-
terest that is within the scope of the Constitution and draws rea-
sonable inferences based upon substantial evidence.

To conclude otherwise would forever bind Congress to the factual
findings of one Federal district court, no matter how questionable
those findings may have been or how much those facts may be al-
tered by time. This simply cannot be the case.

Thus, the first section of H.R. 4965 contains Congress’s factual
findings that, based upon extensive medical evidence compiled dur-
ing congressional hearings, a partial-birth abortion is never nec-
essary to preserve the health of a woman.

Despite overwhelming support from the public, past efforts to
ban partial-birth abortion were blocked by President Clinton. Now
we have a President who is equally committed to the sanctity of
life, a President who has promised to stand with Congress in its
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efforts to ban this barbaric and dangerous procedure. It is time for
Congress to end the national tragedy of partial-birth abortion and
protect the lives of these helpless, defenseless little babies.

I'll now yield to the gentleman from New York, Mr. Nadler, the
Ranking Member of the Committee, for his opening statement.

Mr. NADLER. Thank you, Mr. Chairman.

Today we have a very bad combination: Members of Congress
who want to play doctor and Members of Congress who want to
play Supreme Court Justices. When you put the two together, you
have a prescription for some very bad medicine for women in
America.

We have been through this debate often enough to know that you
will not find the term “partial-birth abortion” in any medical text-
book. There are procedures that you will find in medical textbooks,
but apparently the authors of this legislation would prefer to use
the language of propaganda rather than the language of science.

This bill as written fails every test the Supreme Court has laid
down for what may or may not be a constitutional regulation on
abortion. It reads almost as if the authors went through the Su-
preme Court recent decision in Stenberg v. Carhart and went out
of their way to thumb their noses at the Supreme Court—and we
know that Congress in recent days has a habit of very deliberately
thumbing its nose at courts, but that has no effect—and especially
at Justice Sandra Day O’Connor, who is generally viewed as a
swing vote on such matters and who wrote a concurring opinion
stating specifically what would be needed to uphold a statute.

Unless the authors think that when the Court has made re-
peated and clear statements over the years of what the Constitu-
tion requires in this area they were just pulling our collective legs,
this bill has to be considered facilely unconstitutional.

First and foremost, it does not contain a health as well as life
exception to the ban which the bill imposes. And of course, the
Court has repeatedly said a health and life exception is necessary
throughout pregnancy, even post-viability. I know that some of my
colleagues do not like this rule, but it is the law of the land, and
it is not in this bill. Even the Ashcroft Justice Department, in its
brief defending a similar Ohio statute, has acknowledged that a
health exception is required by law if a statute is to be found con-
stitutional. While I may disagree with the department’s restrictive
views on whether the Ohio statute adequately protects women’s
health, there is at least an acknowledgement that the law requires
the protection of women’s health, if it is to be found constitutional.

This bill consists mostly of congressional findings. If there is one
thing the current very activist Supreme Court has made clear, it
is that it does not care about congressional findings of fact. While
Congress is entitled to declare anything it wants—Congress can de-
clare that it is not necessary to have a health exception in such a
bill to make it constitutional with the same effect that Congress
can declare that moon is made of green cheese. It can declare any-
thing it wants, but the courts are not duty-bound to accept every-
thing we say at face value simply because it appears in a footnote
in the United States Code.

While I realize that many of the proponents of this bill view all
abortion as tantamount to infanticide, this is not a mainstream
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view. This bill attempts to foist the marginal view on the general
public by portraying it as something more extreme, as having to do
only with healthy, full-term fetuses. If the proponents of this bill
want to deal with post-viability abortions, where a woman’s life
and health are not in jeopardy, then let them write a bill dealing
with that issue. But we should not play these kinds of games.

As one of the lead sponsors of the Religious Freedom Restoration
Act, passed in 1993 unanimously, or with one dissenting vote—I
forget—Dby this Congress, signed into law by the President, and de-
clared unconstitutional in 1997 by the Supreme Court, I know, as
does Professor Destro, one of the witnesses before us, what comes
of Congress ignoring the will of the Supreme Court. Whatever
power Congress thought it had under section 5 of the 14th amend-
ment, as a result of Katzenbach v. Morgan, repeatedly cited in the
findings in this bill, which is copiously cited in the bill’s findings,
the more recent Boerne decision vastly undercut these powers,
vastly undercut the power of Congress to enforce the 14th amend-
ment.

Even if Katzenbach were still fully enforced, as I personally wish
it were, that case only stands for the proposition that Congress
may expand the rights conferred under the 14th amendment. It
does not stand for the proposition that Congress may curtail rights
guaranteed to people under the 14th amendment, which this bill
does. This bill aims to do exactly the opposite of what was found
constitutional in Katzenbach.

It is, of course, an election year, and that means it is once again
the silly season in Washington. This, Mr. Chairman, is about as
silly as it gets. I would say that we know that there are dire con-
sequences for American women if this legislation passes, but of
course we know this legislation will not pass. The other body is too
intelligent to consider it. They've read the Supreme Court deci-
sions. They know you can’t repeal Supreme Court decisions by stat-
ute. They know you can’t set aside Supreme Court decisions by
findings of fact. They’re not going to waste their time with this bill.
So the damage will be limited to the damage to the reputation of
this house, which is unfortunate, but thank God it’s not going to
go any further than that.

Thank you, Mr. Chairman.

Mr. CHABOT. Thank you.

Other Members of the Committee who would like to make open-
ing statements may have the opportunity to do so at this time.

Mr. Hostettler of Indiana? Okay.

Mr. Scott of Virginia?

Any of the three Members down here? Mr. Forbes?

Mr. FORBES. Not at this time.

Mr. CHABOT. Okay, thank you very much.

We will at this point introduce the panel of witnesses here this
afternoon, and we do have a very distinguished panel.

Our first witness will be Dr. Kathi A. Aultman. Dr. Aultman is
certified by the American Board of Obstetrics and Gynecology and
has been in private practice since 1981. She currently practices
with the North Florida Ob-Gyn Associates of Jacksonville, Florida,
and is currently chairman of the governing board of Orange Park
Surgery Center. Previously, she served as chairman of the Ob-Gyn



5

department of Columbia-Orange Park Medical Center in Orange
Park, Florida, and was medical director of Planned Parenthood of
Jacksonville, Florida, from 1981 to 1983.

Dr. Aultman has testified before hearings in State Legislatures
and in courts, as an expert witness, on partial-birth abortion legis-
lation. She also testified at the American Medical Association meet-
ing concerning the AMA’s position on partial-birth abortion. Dr.
Aultman received her doctorate of medicine from the University of
Florida College of Medicine in 1977 and completed her Ob-Gyn
residency in 1981 with the University of Florida Health Education
Program.

We welcome you here this afternoon, Doctor.

Our second witness will be Simon Heller. Mr. Heller, who was
most recently director of the domestic program of the Center for
Reproductive Law and Policy, is a constitutional expert who has
been an abortion advocate for over 10 years. Most recently, Mr.
Heller argued on behalf of Dr. LeRoy Carhart in Stenberg v.
Carhart. In addition, he has litigated a number of other abortion-
related cases throughout the country, including challenges to Med-
icaid funding restrictions, laws that limit the performance of an
abortion to a physician, parental involvement laws, and the partial-
birth abortion bans of Wisconsin and Virginia.

Prior to helping found the CRLP, Mr. Heller was a staff attorney
at the Reproductive Freedom Project at the American Civil Lib-
erties Union. He also served as an assistant district attorney in
Manhattan. He is now a consulting attorney at CRLP. Mr. Heller
received his juris doctorate from Yale Law School in 1986 and his
master’s and bachelor’s from the State University of New York at
Stony Brook.

We welcome you here this afternoon, Mr. Heller.

Mr. HELLER. Thank you.

Mr. CHABOT. Our third witness will be Professor Bob Destro. Pro-
fessor Destro is the professor of law at Columbus School of Law at
Catholic University of America in Washington, D.C., where he has
been a member of the faculty since 1982. He is creator and co-di-
rector of Catholic University’s Law and Religion Program. Pro-
fessor Destro has served as commissioner on the U.S. Commission
on Civil Rights, where he led the commission’s discussions in the
areas of discrimination on the basis of disability, national origin,
and religion. He has served as general counsel to the Catholic
League for Religious and Civil Rights and is adjunct associate pro-
fessor of law at Marquette University. He has also practiced pri-
vate law with the firm of Squire, Sanders & Dempsey in Cleveland,
Ohio. Professor Destro’s areas of specialization, scholarship, and
litigation include freedom of speech and religion; discrimination on
the basis of race, disability, origin, and religion; legal ethics and
bioethics; and is co-author of “Religious Liberty in a Pluralistic So-
ciety,” the leading law school textbook in the United States on the
subject of religious liberty.

Professor Destro received his undergraduate degree from Miami
University in Oxford, Ohio, and his law degree from the University
of California at Berkeley.

We welcome you here this afternoon, Professor.

Mr. DESTRO. Thank you.
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Mr. CHABOT. And our final witness will be Dr. Curtis Cook. Dr.
Cook, who has been practicing medicine since 1990, is an Ob-Gyn
who specializes in perinatology, or high-risk pregnancies. He cur-
rently practices in Grand Rapids, Michigan, with Spectrum Health,
the Metropolitan Hospital, St. Mary’s Hospital, and Mercy General
Health Partners in Muskegon, Michigan. He is currently assistant
clinical professor at the Michigan State University College of
Human Medicine and serves as both the associate director of the
maternal-fetal medicine assistant residency program and the asso-
ciate director of the downtown department of obstetrics and gyne-
cology with Spectrum Health.

Previously, he was an instructor with the Department of Obstet-
rics and Gynecology at the University of Louisville’s School of Med-
icine. He was certified by the American Board of Obstetricians and
Gynecologists in 1996 and the Maternal-Fetal Medicine Board in
1998. Dr. Cook is a member of the Association of Professors of Gyn-
ecology and Obstetrics, the American College of Obstetricians and
Gynecologists, the Society of Maternal-Fetal Medicine, and the
American Medical Association.

His honors include receiving the CREOG National Faculty
Award for Excellence in Resident Education, and the Michigan
State University College of Human Medicine Outstanding Clinical
Faculty Resident Teaching Award.

In addition to his professional accomplishments, Dr. Cook testi-
fied on this very subject during a joint hearing held before this
Subcommittee and the Senate Judiciary Committee in March 1997.

Dr. Cook received his undergraduate degree from Wabash Col-
lege in Crawfordsville, Indiana; his medical degree from the Indi-
ana University School of Medicine in Indianapolis, Indiana; and
served his residency at Butterworth Hospital in Grand Rapids,
Michigan.

We welcome you here this afternoon, Doctor.

Dr. Cook. Thank you.

Mr. CHABOT. And we’ll begin with Dr. Aultman.

And I would ask the witnesses, if possible, to confine their testi-
mony to 5 minutes. And we have a light system here, where the
green light is on for 4 minutes; the yellow light will be on the last
minute; and when the red light is on, if you could please wrap it
up. We'll give you maybe a little bit of flexibility, but try to stay
within that, if possible. Thank you.

STATEMENT OF KATHI AULTMAN, M.D.

Dr. AULTMAN. Thank you, Chairman Chabot and distinguished
Committee Members. I want to thank you for asking me here
today.

I've spent most of my adult life taking care of women, and their
health issues are extremely important to me. I'm also experienced
with D&C with suction and D&E, dilation and evacuation, which
is the second trimester dismemberment procedure. I had to go get
extra training in that outside of my residency program. And I did
it because of my interest in women’s health.

Although I don’t currently perform abortions, I have continued to
dialogue with abortion providers regarding current practices and
have studied the medical literature on abortion. I continue to per-
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form D&C with suction, D&E and inductions in cases of incomplete
abortion and fetal demise. I continue to treat women with com-
plications from abortion. And I also aborted my first child, so I
come at this from all angles.

I'm familiar with the partial-birth abortion issue, having testi-
fied, as the Chairman has already stated.

I support H.R. 4965 for the following reasons: One, this bill clear-
ly distinguishes partial-birth abortion from other abortion proce-
dures. Two, the ban will not in any way endanger women’s health.
Three, it actually protects women from a dangerous experimental
procedure. Four, partial-birth abortion has blurred the line be-
tween abortion and infanticide. And this act bans a procedure that
is abhorrent to the vast majority of Americans.

Partial birth abortion is a legal term that covers a set of cir-
cumstances that culminate in the physician intentionally killing
the fetus after it’s been partially born. We use the term “partially
born” to mean the position of the fetus as defined under the act at
the point it’s killed.

Partial birth abortion includes but is not limited to D&X, or dila-
tion and extraction, or intact D&E when it’s performed on a live
fetus. It would also ban a procedure used in China where formalde-
hyde is injected into a baby’s brain after the head had been deliv-
ered in order to kill it prior to birth. It does not prohibit chemical
abortions, D&C with suction, D&E inductions, or cephalocentesis,
which is a procedure used to remove fluid from the brain of a hy-
drocephalic baby. It would not cover a D&X on a dead fetus, nor
would it cover the accidental death of a baby during the normal
birth process.

This act eliminates the concern that D&E is prohibited by more
precisely defining what is meant by a partial-birth abortion. The
Supreme Court noted that if the definition were more narrowly de-
fined to clearly exclude D&E, a ban might be constitutional.

Both the American Medical Association and the American Col-
lege of Obstetricians and Gynecologists clearly distinguish D&X
and D&E. The difference between D&E, or dilation and evacuation,
and D&X, dilation and extraction, is that, in the D&E, the cervix
is dilated just enough to allow passage of the forceps and the re-
moval of fetal parts. By grasping an extremity and pulling, the part
can be detached because the rest of the body can’t pass through the
cervix. Once the smaller parts have been removed, the physician
can crush the thorax and head and remove them.

In the D&E, the fetus dies in the uterus as it is dismembered
or crushed. In D&X, the cervix is dilated to a much larger degree
so that everything but the head can pass through. The head is then
decompressed and the fetus is delivered.

In D&X, the fetus is still alive when everything but the head is
delivered into the vagina, but then dies when the head is crushed
or the brains are suctioned.

D&E can be performed from about 13 to 22 weeks and, rarely,
until 24 weeks’ gestation, early to mid second trimester. Past that
point, the tissues become too tough to break apart easily. D&X is
generally performed from about 20 to 22 weeks’ gestation and be-
yond and has been done as late as 40 weeks, full term.
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The ban on partial-birth abortion would not endanger a woman’s
health because it isn’t medically necessary and there are standard
alternative methods available at every gestational age. There’s also
an exception if her life is truly threatened.

Obstetricians regularly handle medical complications of preg-
nancy that may threaten a woman’s health or life without having
to resort to partial-birth abortion. In an emergency situation, when
immediate delivery is necessary, D&X would not be used because
it would take too long. In its report on late-term pregnancy termi-
nation techniques, the AMA stated: Except in extraordinary cir-
cumstances, maternal health factors which demand termination of
the pregnancy can be accommodated without sacrifice of the fetus,
and the near certainty of the independent viability of the fetus ar-
gues for ending the pregnancy by appropriate delivery.

They also stated that according to the scientific literature, there
does not appear to be any identified situation in which intact D&X
is the only appropriate procedure to induce abortion and ethical
concerns have been raised by intact D&X.

In my opinion, the health exception required under current case
law is so broad that it basically allows elective abortion through
term. When I reviewed Mr. McMahon’s testimony given in 1995, I
found that the maternal indications he listed for D&Xs he had
preformed were generally not serious and the majority were done
for fetal indications, which were actually very mild.

I think most of them were for Downs Syndrome and in a good
number of the women for depression.

Dr. Haskell admitted that he did the vast majority of his D&Xs
on normal fetuses and pregnancies.

During the course of this debate, I received a letter from an abor-
tionist in Orlando, for example, offering termination of pregnancy
up to 28 weeks for fetal indications, if they had a letter from their
personal physician indicating that to continue her pregnancy would
threaten her health.

As the Court currently defines “health,” even continuing a nor-
mal pregnancy may threaten her health.

H.R. 4965 will protect women from being subjected to a dan-
gerous experimental procedure. There have not been any peer-re-
viewed, controlled studies that have looked at the benefits and
risks of D&X as compared to other abortion or delivery methods,
nor do we have adequate data on its mortality or morbidity. The
complications of D&X include hemorrhage; infection; DIC; embolus;
retained tissue; injury to pelvic organs, including the bowel and
bladder; and cervical incompetence. These are similar to those with
D&E; however, these risks are increased with D&X because it can
be done at much later gestational ages.

Partial birth abortion has blurred the line between abortion and
infanticide. What if, after the baby’s head was delivered, a woman
demanded her doctor terminate the pregnancy because she didn’t
think she could handle the emotional trauma of bearing a baby
with a cleft lip? We already have had circumstances where an in-
fant was not treated with the same standard of care after delivery
because the mother had intended to abort it.

We were horrified when teens killed their babies. Had they been
smart enough to leave a foot in the vagina prior to killing baby,
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they could have only been charged with practicing medicine with-
out a license.

The majority of Americans have also found partial-birth abortion
abhorrent and have supported legislation in numerous States ban-
ning its use. We also know that the fetus feels pain, which makes
this procedure even more ghastly.

This bill safeguards women and does not unduly interfere with
their ability to obtain an abortion. It clearly does not cover D&E
or other commonly performed abortion techniques so that women
have alternatives at every gestational age. It reestablishes a bright
line between abortion and infanticide. And it bans a procedure that
is abhorrent to most Americans.

As a moral people, there are some things that should not be al-
IOfWﬁd. And the killing of a baby during the process or birth is one
of them.

I urge you to pass H.R. 4965, the Partial-Birth Abortion Act of
2002, and I would like you to remember that, once in this country,
slavery was also codified into law.

Thank you.

[The prepared statement of Dr. Aultman follows:]

PREPARED STATEMENT OF KATHI A. AULTMAN, MD

Chairman Chabot and distinguished members of the House Judiciary Sub-
committee on the Constitution, Thank you for allowing me to testify before you re-
garding H.R.4965, the “Partial-Birth Abortion Ban Act of 2002”.

My name is Kathi A. Aultman, MD. I am a board certified obstetrician gyne-
cologist, a fellow of the American College of Obstetricians and Gynecologists
(ACOG), and a member in good standing with the American Medical Association
(AMA). I have been in private practice in Orange Park, Florida for 21 years. I am
on the Ethics Commission of the Christian Medical and Dental Associations (CMDA)
and a member of Physicians’ Ad Hoc Coalition for Truth (PHACT).

I have spent my entire career as a women’s advocate and have a keen interest
in issues that impact women’s health. I was the co-founder and co-director of the
first Rape Treatment Center of Jacksonville, Florida and performed sexual assault
exams as a medical examiner for Duval and Clay Counties. I also served as the
Medical Director for Planned Parenthood of Jacksonville from 1981 to 1983.

After mastering first trimester and early second trimester dilation and curettage
with suction (D&C with suction) procedures I was able to “moonlight” at an abortion
clinic in Gainesville, FL. I sought out special training with a local abortionist in
order to learn mid second trimester dilation and evacuation (D&E) procedures. Al-
though I do not currently perform abortions, I have continued to dialogue with abor-
tion providers regarding current practices and have studied the medical literature
on abortion. I continue to perform D&C with suction and rarely D&E and Induc-
tions in cases of incomplete abortion and fetal demise.

I see and treat women with medical and psychological complications from abortion
and have managed and delivered women with pregnancies complicated by fetal
anomalies, and medical, obstetrical, and psychological problems. I have personally
had an abortion and I have a delightful adopted cousin who survived after her
mother aborted her.

I have first hand knowledge and familiarity with the partial-birth abortion issue,
having testified before legislative bodies in Florida and Vermont. I also testified in
court as an expert witness in Arkansas and Virginia and assisted Florida and sev-
eral other states in designing and/or defending their bans.

I support HR4965, the “Partial-Birth Abortion Ban Act of 20027, for the following
reasons:

1) This bill clearly distinguishes Partial-Birth Abortion from other abortion pro-
cedures.
2) This bill will not endanger women’s health.

3) It protects women from being subjected to a dangerous unproven experi-
mental procedure.

4) Partial-Birth Abortion has blurred the line between abortion and infanticide.
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5) It bans a procedure that is abhorrent to the vast majority of Americans.

1) HR 4965 CLEARLY DISTINGUISHES PARTIAL-BIRTH ABORTION FROM
OTHER ABORTION PROCEDURES.

Partial-Birth Abortion is a legal term that covers a set of circumstances that cul-
minate in the physician intentionally killing the fetus after it has been partially born.
As defined in the act:

“the term “partial-birth abortion” means an abortion in which (A) the person
performing the abortion deliberately and intentional vaginally delivers a living
fetus until, in the case of a head-first presentation, the entire fetal head is out-
side the body of the mother, or, in the case of breech presentation, any part of
the fetal trunk past the navel is outside the body of the mother for the purpose
of performing an overt act that the person knows will kill the partially delivered
living fetus: and (B) performs the overt act, other than completion of delivery,
that kills the partially delivered living fetus;”

(In the rest of the text the term “partially born” will be defined as the position of
the fetus as described in HR 4965.)

Partial-Birth Abortion includes but is not limited to D&X performed on live
fetuses. It would also include a procedure used in China where formaldehyde is in-
jected into the baby’s brain through its fontanel (soft spot), after the head has been
delivered, in order to kill it prior to completing the delivery. It does not prohibit
medical abortions, D&C with suction, or D&E procedures. It would not cover Induc-
tion unless the physician intentionally intervened during the delivery portion of the
procedure and killed the fetus after it had been “partially born. It would not cover
a D&X on a dead fetus nor would it cover the accidental death of baby during the
normal birth process. Under HR 4965 a Partial-Birth Abortion is allowed if it is
“necessary to save the life of a mother whose life is endangered by a physical dis-
order, illness, or injury.

The “Partial-Birth Abortion Ban Act of 2002” eliminates the concern that D&E is
prohibited under the act by more precisely defining what is meant by a Partial Birth
Abortion. According to the Supreme Court in Stenberg v Carhart, the Nebraska
statute banning Partial-Birth Abortion was unconstitutional because it applied to
dilation and evacuation (D&E) as well as to dilation and extraction (D&X). The
court held that the statute was unconstitutional because it imposed an undue bur-
den on a woman’s ability to choose D&E (the most common 2nd trimester abortion
procedure), thereby unduly burdening her right to choose abortion itself. The Court
commented, however, that if the definition were more narrowly defined to clearly
differentiate D&E, a ban might be constitutional.

Despite assertions to the contrary by some abortionists, both the American Medical
Association (AMA) and the American College of Obstetricians and Gynecologists
(ACOQG) clearly distinguish between D&X and D&E.

D&X (dilation and extraction or intact dilation and evacuation) is generally per-
formed from about 20-22 weeks gestation and beyond and has been done as late as
40 weeks (full term). It is prohibited by HR 4965 if it is performed on a live fetus.
In D&X the fetus is delivered intact except for the decompressed head. In order to
accomplish this, Laminaria (dried seaweed) or a synthetic substitute, is inserted into
the cervix over the course of several days. The goal is to dilate the cervix just
enough to allow the body, but not the head, to be pulled through the cervix. The
membranes are ruptured and the lower extremities are grasped under ultrasound
guidance. If the fetus is not already breech (feet or bottom first) the baby is con-
verted to that position using forceps. The fetus is then delivered except for its head
by a method called breech extraction. The abortionist then thrusts a scissors into
the base of the skull, suctions out the brains, and then completes the delivery. The
placenta is then extracted using forceps and the cavity is curetted to remove any
additional tissue. Prostaglandins and/or oxytocin may be used to help “ripen” the
cervix and/or help the uterus contract. (There are times when the head may be
pulled through the cervix as the abortionist is extracting the body. In that cir-
cumstance, if the abortionist isn’t careful to hold the fetus in the vagina prior to
killing it, he will be faced with the complication of an unwanted live baby.)

D&E (dilation and evacuation) is generally used from about 13-15 weeks up until
20-22 weeks and occasionally 24 weeks gestation (early to mid second trimester) and
is not prohibited under HR4965 because the fetus is removed in pieces. In D&E the
cervix is dilated usually using Laminaria over the course of 1-2 days. It is dilated
just enough to allow the forceps to be inserted into the uterine cavity and for body
parts to be removed. The membranes are ruptured and the fluid is generally
suctioned. The forceps are inserted into the uterine cavity with or without
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ultrasound guidance. Usually an extremity is grasped first and brought down into
the vagina. The rest of the body cannot pass through the cervix so the abortionist
is able to detach it by continuing to pull on it. After the smaller parts have been
removed, the thorax and head would be crushed and removed from the uterine cav-
ity. The ability to dismember the fetus is based on not over-dilating the cervix.
Prostaglandins and/or oxytocin may be used to help “ripen” the cervix and/or help
the uterus contract. D&E is not prohibited under the act because fetus dies as a
result of being dismembered or crushed while the majority of the body is still within
the uterus and not after it has been “partially born”.

D&C with Suction (dilation and curettage with suction) is generally used from 6
weeks up until 14-16 weeks gestation (first and early second trimester). It is not pro-
hibited by HR 4965. In this procedure the cervix is generally dilated with metal or
plastic rods at the time of the procedure, but occasionally Laminaria are inserted
the night before for the later gestations. A suction curette is then inserted and the
contents of the uterus are suctioned into a bottle. The cavity is then usually checked
with a sharp curette to make sure all the tissue has been removed. At times forceps
are needed to remove some of the fetal parts in the later gestations. Prostaglandins
and/or oxytocin may be used to help “ripen” the cervix and/or help the uterus con-
tract. It would not be prohibited under this act because the fetus or fetal parts pass
from the uterus through the suction tubing directly into a suction bottle. The fetus
is therefore not intentionally killed while it is “partially born”. The fetus is usually
killed as it is pulled through the tip of the suction curette or on impact in the suc-
tion bottle.

Medical Induction is generally performed from 16 weeks gestation to term. This
method induces labor and subsequent delivery of an intact fetus and would not be
prohibited by HR 4965. Labor may be induced in several ways. The older methods
are termed Instillation Methods because they involve injecting something into the
uterus. Saline (a salt solution) injected into the amniotic cavity generally kills the
fetus and then causes the woman to go into labor but is associated with significant
risk. Urea may also be instilled and appears safer than saline but there is a higher
incidence of delivering a live baby. It may also need to be augmented with
prostaglandins. In another method a prostaglandin called carboprost (Hemabate) is
injected into the amniotic cavity or given IM to stimulate labor but may not always
kill the fetus. An intra-fetal injection of KCL or Digoxin may be necessary to pre-
vent a live birth. (Gynecologic and Obstetric Surgery, Nichols 1993, 1026-1027)
Newer methods employ the use of prostaglandins. PGE1 (misoprostol) and PGE2 are
generally used vaginally, often in conjunction with oxytocin. These methods gen-
erally result in the delivery of a live baby so if an abortion is intended an intra-
fetal injection of KCL or Digoxin is generally utilized. PGE2 and oxytocin may be
used in cases of previous C-section or uterine surgery. HR 4965 would not prohibit
a Medical Induction unless the abortionist purposely halted the birth process in
order to intentionally kill a still living “partially born” fetus.

Some of the concerns expressed about Inductions, as opposed to surgical methods
(D&E and D&X), include 1) the psychological and physical pain of labor, 2) the time
involved, and 3) the fact that they are often done in a hospital and are therefore more
costly. Especially if an abortion is the goal, the pain and even the memory of labor
can be eliminated with medication. All three procedures generally require more than
one day except perhaps in the case of an early D&E. The mean Induction time with
vaginal prostaglandins is 13.4 hours and 90 % are delivered by 24 hours. All of
these methods have been performed in both inpatient and outpatient settings, how-
ever, as the gestational age and therefore the risk increases, the inpatient setting
generally becomes safer.

Cephalocentesis is a medical procedure during which a needle is inserted into the
head of a fetus with hydrocephalus (water on the brain) in order to drain the fluid.
It would not be prohibited by HR4965. This procedure can be lifesaving for the fetus
and may prevent brain damage by taking pressure off the brain. The needle is usu-
ally inserted through the abdomen but may also be inserted vaginally if the fetus
is in the head first position. This is done while the fetus is still inside the womb.
This would not be prohibited even if the fetus had been delivered breech if were
done to draw off fluid (not brain tissue) in order to shrink the head to allow delivery
of an entrapped hydrocephalic head.

Death during the birth process would not be prosecuted under HR 4965, whether
or not labor was induced, as long as the fetus was not intentionally killed while it
was partially born.

Passage of RH 4965 will not create an undue burden on a woman seeking an
abortion because its narrow definition of Partial-Birth Abortion excludes the com-
{nonlly used methods of abortion which provide alternatives at every gestational
evel.
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Some abortionists have begun to use parts of the D&X technique on earlier gesta-
tions. The mere fact that it is possible to use this procedure on pre-viable fetuses
should not prevent it from being banned.

2) HR 4965 WOULD NOT ENDANGER WOMAN’S HEALTH .

Obstetricians regularly handle medical complications of pregnancy that may
threaten a woman’s health or life without having to resort to using a Partial-birth
Abortion. When the baby is wanted and the pregnancy must be terminated after or
near viability, Induction and C-section are commonly used in an attempt to save
both the mother and the baby. Destructive procedures are only considered pre-via-
bility or if the pregnancy is unwanted. Standard procedures such as D&C with suc-
tion, D&E, and Induction may be used to terminate an unwanted pregnancy. In an
emergency situation, when immediate delivery is necessary D&X would not be used
because of the length of time required to dilate the cervix. In it’s report on Late
Term Pregnancy Termination Techniques, the AMA stated, “Except in extraordinary
circumstances, maternal health factors which demand termination of the pregnancy
can be accommodated without sacrifice of the fetus, and the near certainty of the
independent viability of the fetus argues for ending the pregnancy by appropriate
delivery.” (AMA PolicyFinder HOD, A-99, H-5.982 Late Term Pregnancy Termi-
nation Techniques).

Although a Partial-Birth Abortion is never necessary to safeguard the health of the
mother, HR 4965 provides an exception just in case “it is necessary to save the life
of a mother whose life is endangered by a physical disorder, illness or injury.” The
AMA report on Late Term Pregnancy Termination Techniques states that, “Accord-
ing to the scientific literature, there does not appear to be any identified situation
in which intact D&X is the only appropriate procedure to induce abortion and eth-
ical concerns have been raised about intact D&X.” (AMA PolicyFinder HOD, A-99,
H-5.982 Late Term Pregnancy Termination Techniques). Even if there were such
a situation, however, the fetus could be injected with Digoxin or KCL, or the cord
could be cut at the start of the procedure, in order to kill the fetus so that the proce-
dure could be performed without risking prosecution.

In my opinion the health exception required under current case law is so broad
that it basically allows elective abortion through term.

3) IT PROTECTS WOMEN FROM BEING SUBJECTED TO A DANGEROUS UNPROVEN
EXPERIMENTAL PROCEDURE.

D&X is an experimental procedure that has not been adequately evaluated. There
have been no peer reviewed controlled studies that have looked at the benefits and
risks of D&X as compared to D&E, Induction, Delivery, or C-Section. We do not
have adequate data on its mortality or morbidity. The complications of D&X include
hemorrhage, infection, DIC, embolus, retained tissue, injury to the pelvic organs in-
cluding the bowel and bladder, as well as an increased risk of cervical incompetence.
These risks are the similar to those associated with D&E, however, these risks in-
crease with increasing gestational age and D&X may be done at much later gesta-
tional ages. There was some suggestion in earlier studies that greater artificial cer-
vical dilation increases the risk cervical incompetence. With D&X the cervix must
be dilated significantly more than with D&E.

One of the problems in determining both the frequency and mortality and mor-
bidity of the various abortion procedures is that the reporting of the numbers and
types of abortion procedures at various gestational ages is grossly inadequate. Four
states including California don’t report their statistics to the CDC and many don’t
record the necessary details. D&X is not reported separately nor is it clear which
category it should be reported under. There is also inadequate reporting of the com-
plications of abortion.

At times I am called to see women in the ER with complications of abortions. I
had always assumed that when I wrote the diagnosis on the hospital face sheet that
those cases would be reported to the state. I was shocked when I found out that
they aren’t reported to anyone and that there is no requirement to report them. In
light of that, how can we determine what the true complication rate is for any of
these procedures since many never return to their abortion provider.

D&X is often done in outpatient settings. The abortionist may not have hospital
privileges or know how to handle the complications of the procedure especially if he
is not an OB/GYN.

Although, previous C-section has been cited as a reason why D&X might be pre-
ferred over Induction, Dr.Haskell, the originator of the procedure, excluded those
cases. It is now accepted practice to use prostaglandin E2 and /or oxytocin for Induc-
tion after previous C-section.
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4) PARTIAL-BIRTH ABORTION HAS BLURRED THE LINE BETWEEN ABORTION
AND INFANTICIDE.

When I first heard the term I thought it strange that it would called Partial-Birth
Abortion and not Partial-Birth Infanticide. I didn’t understand why Drs. Haskell
and McMahon weren’t charged with murder, or at least lose their license to practice
medicine, once they revealed what they were doing in a D&X. The fact that the ba-
bies weren’t 100% born when they were killed seemed to me like an awfully flimsy
technicality.

Who decided that just because a fetus was within the birth canal, the abortionist
could still kill it? Does this mean that the abortionist may kill a baby that has just
one foot still in the vagina? Can a woman request, even demand, that the physician
attending her delivery, kill her child once it’s head has been delivered if she finds
it is the wrong race or has a cleft lip? Currently, her claim would be valid if she
stated that the birth would damage her psychologically and might actually place her
life at risk if her abusive husband found out.

We already have had cases where an infant was not treated with the same care
because the mother had intended to abort it. We had several cases where teens
killed their babies after delivery and we were horrified. What hypocrites we are.
Had they been smart enough to leave a foot in the vagina prior to killing the baby
they could only have been charged with practicing medicine without a license.

When my daughter was working on a paper on the Holocaust for school, I became
particularly interested in one of her sources. It discussed the mindset of the medical
community in Germany right before the holocaust. I was saddened and concerned
when I considered where we are as well. Not only are we killing babies during the
process of birth, but there are also those in the medical community who are advo-
cating. euthanizing babies up to 3 months at the request of the parent. In Nazi Ger-
many defective babies were the first to be eliminated.

In light of current case law, the passage of HR 4965 is necessary in order to re-
establish a bright line between abortion and infanticide.

5) HR 4965 BANS A PROCEDURE THAT IS ABHORRENT TO THE VAST
MAJORITY OF AMERICANS.

Even though I had done mid 2nd trimester D&Es, I was appalled when I heard
about D&X and really didn’t believe it was being done. The majority of Americans
also have found Partial Birth Abortion abhorrent and have supported legislation in
numerous states banning its use.

When Nebraska’s Partial-birth Abortion Ban was ruled unconstitutional several
things happened:

(1) The line between abortion and infanticide was blurred,

(2) The State’s ability to regulate abortion at any gestation even in the case of
a procedure as repugnant as PBA was effectively blocked and

(3) The State’s ability to promote any interest in the potentiality of human life,
even post viability, was lost.

For these reasons I feel that this committee is justified in sponsoring legislation to
once again attempt ban partial-birth abortion.

Both Roe and Casey stated that the State has an interest in potential life and could
even proscribe certain techniques as long as it did not create an undue burden for
women obtaining abortions.

The court emphasizes that “By no means must a State grant physicians unfet-
tered discretion in their selection of abortion methods,” and yet with this decision
they have done just that. The fact that a D&X can be done on a nonviable fetus
does not mean that it cannot be banned as long as the prohibition does not unduly
burden a woman’s ability to obtain an abortion. Since there are other more accept-
able procedures available this is not an issue.

As a former abortionist I can tell you that the worst complication for an abor-
tionist is a live baby at the end of the procedure. The goal is a dead baby.

At our hospital a fetal death before 20 weeks it is considered a spontaneous abor-
tion or miscarriage. After that time it is considered a stillbirth and a death certifi-
cate must be filled out and the baby must be sent to the funeral home. If a baby
of any gestation is born alive and exhibits definite signs of life, it is considered a
birth and a birth certificate is filled out.

Unlike D&E, which is limited to about 20-22 weeks by the toughness of the tissue,
D&X allows a surgical delivery of the fetus through term. Unlike induction and C-
section, however, the fetus has no possibility of survival with D&X.
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Even ACOG, a staunch supporter of abortion rights states in its Abortion State-
ment of Policy, “The College continues to affirm the legal right of a woman to obtain
an abortion prior to fetal viability. ACOG is opposed to abortion of the healthy fetus
that has attained viability in a healthy woman.”

When I reviewed Dr. McMahon’s testimony given to the House Subcommittee on
the Constitution June 23, 1995 I found that the maternal indications he listed for
D&Xs he had performed were generally not serious and the vast majority were actu-
ally done for fetal indications, many of which were minor. Depression accounted for
39, Induction failure 14, Sexual Assault 19, Down’s Syndrome 175, and cleft lip 9.

Dr. Haskell admitted that he did the vast majority of his D&Xs on normal fetuses
and pregnancies. During the course of this debate I received a letter from an abor-
tionist in Orlando offering termination of pregnancy up to 28 weeks for fetal indica-
tions. He went on to say that, “To obtain a pregnancy termination beyond 24 weeks
gestation, Florida State Law requires that a patient receive a written statement
from her personal physician indicating it would be a threat to her health to continue
her pregnancy.” (Letter from Dr. James S. Pendergraft dated April 14, 1999) As the
court currently defines health, even continuing a normal pregnancy threatens a
woman’s health.

I am concerned that some of the effort to preserve this technique is being fueled
by the fetal organ trade in addition to the abortion industries desire to have no re-
strictions on abortion.

As a moral people there are some things that just should not be allowed and the
killing of an infant in the process of birth is one of them. Although the courts have
given a woman the right to empty her womb they have not given her the right to
a dead child. As technology and Induction techniques improve we will hopefully be
able to give a woman the right to terminate her pregnancy without the necessity
of terminating her child.

When Dr. McMahon first testified regarding D&X he claimed that the fetus was
killed by the anesthetic given the mother. That was soundly refuted by several
prominent anesthesiologists. We also now know that the fetus feels pain, which
makes this procedure even more ghastly.

I have been accused of being anti-abortion because of my religious beliefs but actu-
ally I stopped doing abortions while I was an atheist.

When I started my OB/GYN Residency I was very pro-abortion. I felt no woman
should have go through a pregnancy she didn’t want. I felt abortion was a necessary
evil and I was determined to provide women with the best abortion care possible.
I perfected my D&C with suction technique and then convinced one of our local
abortionists to teach me to do D&Es. I moonlighted at an abortion clinic in Gaines-
ville as much as I could. The only time I felt uneasy was when I was on my neonatal
rotation and I realized that the babies I was trying to save were the same size as
the babies I had been aborting.

I continued to do abortions almost the entire time I was pregnant (with my eldest
daughter) without it bothering me. It wasn’t until I delivered my daughter and
made the connection between fetus and baby that I stopped doing abortions. I found
out later that few doctors are able to do abortions for very long. OB/GYNs espe-
cially, often experience a conflict of interest because they normally are concerned
about the welfare of both their patients but in an abortion they are killing one of
them. It’s hard for most doctors to deliver babies and do abortions. It also has to
do with the fact that to almost everyone else the pregnancy is just a blob of tissue,
but the abortionist knows exactly what he is doing because he has to count all the
parts after each abortion. I never had any doubt that I was killing little people but
somehow I was able to justify and compartmentalize that.

Even though I later became a Christian, I continued to be a staunch supporter
of abortion rights. I just couldn’t stomach doing them myself anymore. It wasn’t
until I read an article that compared abortion to the Holocaust that I changed my
opinion. I had always wondered how the German Doctors could do what they did
to people. I realized that I was no better than they were. I had dehumanized the
fetus and therefor felt no moral responsibility towards it.

I joined the fight to ban this procedure only because I felt we were no longer real-
ly dealing with abortion but rather a form of infanticide. This bill safeguards women
and does not unduly interfere with their ability to obtain an abortion. It clearly does
not cover D&E or other commonly performed abortion techniques. It reestablishes
a bright line between abortion and infanticide and it bans a procedure that is abhor-
rent to most Americans.

I urge you to pass HR 4965 “The Partial-Birth Abortion Act of 2002.”

Thank you.

Mr. CHABOT. Thank you very much, Dr. Aultman.
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Mr. Heller.

STATEMENT OF SIMON HELLER, CONSULTING ATTORNEY,
CENTER FOR REPRODUCTIVE LAW AND POLICY

Mr. HELLER. Mr. Chairman and distinguished Members of the
Committee, I am honored to be given the opportunity to speak to
you today in opposition to this abortion ban.

As the lawyer who conducted the trial in Stenberg v. Carhart and
the appeals that followed, I am in a unique position to respond to
some of the distortions that have been made about the trial record
in that case. And I also have significant expertise in United States
abortion jurisdiction.

The bill as written is clearly unconstitutional. It jeopardizes
women’s health and is cloaked in a web of deceptive so-called find-
ings.

Instead, engaging in this attempt to end-run around the Su-
preme Court will only undermine the ability of Congress to make
legitimate findings in the future.

All of this is actually being done with the purpose of establishing
a new legal theory that extends legal protection to the fetus and
that can be used to criminalize all abortions. It’s also being done
in an attempt to shift public opinion about abortion at the expense
of women’s health.

Since at least 1803 when the Supreme Court decided Marbury v.
Madison, it has been established that the United States Supreme
Court is the final arbiter of the meaning of our Constitution. This
is a very basic principle of our system of Government, part of our
separation of powers. Thus, when the Supreme Court renders a
legal ruling on the scope of constitutional rights, neither Congress
nor the President is empowered to alter that ruling by statute.

This bill violates this basic principle of our system of Govern-
ment because it seeks to supplant the Supreme Court’s role with
a new congressional role in determining the scope of constitutional
rights through this device of so-called congressional findings.

The Supreme Court’s holdings relevant to the bill under consid-
eration are crystal clear. They derive from the basic and consistent
holding of the Court over the last 30 years that when Government
seeks to regulate abortion, to regulate the woman’s choice between
abortion and child birth, it must always permit the woman to pur-
sue the course that is safest for her.

As summarized this past February in a brief written by Attorney
General Ashcroft’s assistant, the Stenberg v. Carhart ruling says,
and I quote, “There are two constitutional requirements for State
restrictions on the partial-birth method of abortion. The Supreme
Court held that a ban on the partial-birth method of abortion can-
not extend to the D&E method prior to fetal viability and must
contain an exception allowing the partial-birth procedure where
necessary to preserve a woman’s life or health.”

This bill doesn’t even pass Attorney General Ashcroft’s test for
constitutionality. In fact, it has precisely these same two flaws. It
proposes a new, broad definition of partial-birth abortion yet per-
sists in encompassing more than one technique that the Chairman
described at the beginning of his opening statement. And it lacks
any exception for the woman’s health whatsoever.
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It applies at any stage of pregnancy, intentionally blurring the
line between pre-viability and post-viability. And it ranges much
more broadly than any one specific abortion technique. In fact,
when you read the findings and prohibitory sections of the bill,
they describe several different techniques, internally within the
bill.

Second, whatever set of abortion methods the bill does ban, it
lacks an exception allowing the physician to use the banned meth-
ods when it is safest and medically most appropriate for the wom-
an’s health. And in order to circumvent the Supreme Court’s hold-
ing, the sponsors have invented a set of facts based on skewed in-
formation. They simply ignore, in Orwellian fashion, any evidence
or information contrary to their own findings, including evidence
presented at congressional hearings that they simply don’t like.

The judiciary will ultimately not be taken in by this effort. In-
deed, the Supreme Court has recently viewed congressional find-
ings with extreme skepticism, even when those findings had much
more than a veneer of basis in evidence. The Court has never ac-
corded congressional findings greater weight than the properly
made findings of a Federal Court.

I want to give, briefly, two examples of the distortions in this
bill. The bill essentially claims that the Supreme Court was duped
by the findings of one Federal district judge in Nebraska. But in
fact, those very same findings were reached by many, many judges
across the country—in Arkansas, in Arizona, in Illinois, in New
Jersey, in Ohio. The one judge who reached contrary findings, one
lone Federal judge in Wisconsin, was reversed on that by the emi-
nent conservative judge, Richard Posner of the 7th Circuit.

And in fact, these courts heard many of the same witnesses that
this Committee is hearing today. Dr. Aultman testified in several
of these cases, and her testimony was rejected.

I want to summarize briefly by just saying that the bill is clearly
unconstitutional, and its effect will be to jeopardize women’s
health. It has the further vice that it seeks to overturn Supreme
Court precedent by a kind of slight of hand that should be rejected.

Thank you.

[The prepared statement of Mr. Heller follows:]

PREPARED STATEMENT OF SIMON HELLER

Mr. Chairman:

Thank you for giving me the opportunity to testify this afternoon. My name is
Simon Heller. I acted as the lead trial attorney in the Stenberg v. Carhart Nebraska
abortion ban case and had the privilege of arguing the case before the Supreme
Court in April of 2000.

I. INTRODUCTION

H.R. 4965 is not a ban on one clearly defined, late-term abortion method, as its
proponents deceptively claim. Instead, it is an extreme measure that sacrifices wom-
en’s health to further the ideological agenda of the anti-choice movement. It is
therefore unconstitutional under controlling Supreme Court precedent. Since Roe v.
Wade, 410 U.S. 113 (1973), the Supreme Court has consistently held that the right
to privacy under our Constitution gives primacy to the pregnant woman’s health:
she has the right to end a pregnancy that threatens her health, Roe, 410 U.S. at
164, and she has the right to the safest method of ending the pregnancy. See
Thornburgh v. ACOG, 476 U.S. 747, 768-69 (1986). H.R. 4965, captioned as a ban
on “partial-birth abortion,” is unconstitutional in that it suffers from precisely the
two flaws identified by the United States Supreme Court in its recent decision strik-
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ing down Nebraska’s ban on “partial-birth abortion.” Stenberg v. Carhart, 530 U.S.
914 (2000). In Carhart, the Court invalidated the Nebraska law for “at least two
independent reasons”:

First, the law lacks any exception “‘for the preservation of the . . . health of
the mother.” [Planned Parenthood v.] Casey, 505 U.S. [833 (2000)], at 879 (joint
opinion of O’Connor, Kennedy, and Souter, JJ.). Second, it “imposes an undue
burden on a woman’s ability” to choose a [dilation and evacuation] abortion,
thereby unduly burdening the right to choose abortion itself. Id., at 874.

Carhart, 530 U.S. at 930 (parallel citations omitted). Importantly, Justice O’Con-
nor’s concurrence re-emphasized these very same constitutional infirmities. Carhart,
530 U.S. at 947 (O’Connor, dJ., concurring). The sponsors of the bill seek to evade
the Carhart ruling in two ways. Neither is successful.

II. H.R. 4965 IMPOSES AN UNDUE BURDEN ON THE RIGHT TO CHOOSE ABORTION

The Supreme Court found that the language of Nebraska’s statute was broad
enough to prohibit the dilation and evacuation [“D&E”] method of performing an
abortion. Because D&E is the most commonly used method in the second trimester
of pregnancy, a law that bans that method is tantamount to a ban on second-tri-
mester abortions. Abortion bans have been unconstitutional since Roe v. Wade was
decided nearly thirty years ago.

The sponsors of H.R. 4965 have altered the definition of “partial-birth abortion,”
which is not a medical term, but instead a propaganda term designed to inflame
public opinion against all abortions. Yet this alteration still does not result in a pro-
hibition on a narrowly circumscribed category of abortion techniques. Instead, just
like the language of Nebraska’s statute, it could still prohibit many pre-viability
abortions using the D&E method, of which the specific technique described in the
first paragraph of the bill’s findings is simply one type. In fact, the prohibitory lan-
guage of the bill is quite plainly broader than the abortion technique described in
paragraph one of the bill’s “findings.” Compare H.R. 4965 § 2, {1 (describing breech
presentation technique) with §3, ch. 74 § 1531(b)(1)(A) (prohibiting both breech and
cephalic presentation techniques). The bill perpetuates the problem of Nebraska’s
law: it uses language which sweeps more broadly than the single technique de-
scribed in the “findings” by the sponsors.

III. H.R. 4965 WILL HARM WOMEN’S HEALTH

The sponsors have simply put forward the bald assertion that, contrary to the Su-
preme Court’s holding in Carhart, no health exception is necessary in their bill be-
cause the technique described in paragraph one of the bill’s findings is never medi-
cally necessary and is actually harmjful to women’s health. Both assertions are, how-
ever, false. It is thus of little moment that the sponsors seek to label these par-
ticular false statements as “Congressional findings.” Whatever deference the Judici-
ary may owe to Congressional findings, no deference is due where the findings are
demonstrably false. As Justice Thomas has written:

We know of no support . . . for the proposition that if the constitutionality of
a statute depends in part on the existence of certain facts, a court may not re-
view [Congress’s] judgment that the facts exist. If [Congress] could make a stat-
ute constitutional simply by “finding” that black is white or freedom, slavery,
judicial review would be an elaborate farce. At least since Marbury v. Madison,
5 U.S. (1 Cranch) 137, 2 L.Ed. 60 (1803), that has not been the law.

Lamprecht v. FCC, 958 F.2d 382, 392 n.2 (D.C. Cir. 1992) (per Thomas, Circuit Jus-
tice).

“Medically necessary,” in the case of abortion, has two distinct meanings: whether
the abortion itself is medically necessary, and whether a particular method of abor-
tion is medically necessary. The sponsors intentionally conflate the two meanings,
even though only the latter meaning is relevant in the case of an ban on abortion
methods. Thus, for example, paragraph 14(E) of the findings asserts that the physi-
cian “credited with developing the partial-birth abortion procedure” “has never en-
countered a situation where a partial-birth abortion was medically necessary to
achieve the desired outcome . . .” (Paragraph 14(D) similarly mischaracterizes and
misconstrues Dr. Carhart’s testimony.) Of course, as with other medical treatments,
a pregnant woman and her physician typically choose from among a few alternative
techniques to end the pregnancy. But one technique may be the safest and most
medically appropriate technique. The bill removes the determination of which tech-
nique is the safest and most appropriate from the hands of physicians and patients
and places it in the hands of federal prosecutors.
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But the Supreme Court has removed this medical determination from the political
arena. As the Court stated in Carhart, “[we have] made clear that a State may pro-
mote but not endanger a woman’s health when it regulates the methods of abor-
tion.” 530 U.S. at 931 (citing Thornburgh v. American College of Obstetricians and
Gynecologists, 476 U.S. 747, 768-69 (1986); Colautti v. Franklin, 439 U.S. 379, 400
(1979); Planned Parenthood v. Danforth, 428 U.S. 52, 76-79 (1976); Doe v. Bolton,
410 U.S. 179, 197 (1973)). The sponsors of H.R. 4965 assert in their findings that
the abortion techniques they are prohibiting are not only “unnecessary to preserve
the health of the mother, but in fact pose[] serious risks to the long-term health of
women and in some circumstances, their lives.” § 2 (“Findings”), {2. As is very clear
from the factual record not only in the Carhart case itself, but in many other cases
challenging partial-birth abortion bans, there is, at a minimum, significant evidence
that no technique banned by H.R. 4965 is harmful to women.

Instead, there is significant evidence that one technique banned by H.R. 4965,
called dilation and extraction (D&X) by the Supreme Court, see Carhart, 530 U.S.
at 927, is in fact the safest and best abortion technique in some cases. Thus, though
acknowledging the lack of statistical studies comparing the safety of the D&X tech-
nique with other abortion methods, federal judges reviewing statutes from the fol-
lowing states made the following factual determinations about the D&X technique
based on testimony both favoring and disfavoring the D&X technique:

Arizona: The D&X method is one of several “safe, medically acceptable abortion
methods in the second-trimester.” Planned Parenthood v. Woods, 982 F. Supp. 1369,
1376 (D. Ariz. 1997) (Bilby, J., appointed by President Carter).

Illinois: “[D&X] reduces the risk of retained tissue and reduces the risk of uterine
perforation and cervical laceration because the procedure requires less instrumenta-
tion in the uterus. [It] may also result in less blood loss and less trauma for some
patients and may take less operating time.” Hope Clinic v. Ryan, 995 F. Supp. 847,
852 (N.D. Ill. 1998) (Korcoras, J., appointed by President Carter).

New dJersey: “The intact dilatation and extraction, or intact D&X, has not been
the subject of clinical trials or peer-reviewed studies and, as a result, there are no
valid statistics on its safety. As its ‘elements are part of established obstetric tech-
niques,’” the procedure may be presumed to pose similar risks of cervical laceration
and uterine perforation. However, because the procedure requires less instrumenta-
tion, it may pose a lesser risk. Moreover, the intact D&X may be particularly helpful
where an intact fetus is desirable for diagnostic purposes.” Planned Parenthood of
Central New Jersey v. Verneiro, 41 F. Supp. 2d 478, 484-85 (D.N.J. 1998) (Thomp-
son, C.J., appointed by President Carter) (citation to ACOG Statement on Intact
D&X omitted).

Ohio: “[Tlhis Court finds that use of the D&X procedure in the late second tri-
mester appears to pose less of a risk to maternal health than does the D&E proce-
dure, because it is less invasive—that is, it does not require sharp instruments to
be inserted into the uterus with the same frequency or extent—and does not pose
the same degree of risk of uterine and cervical lacerations . . . [TThe D&X proce-
dure appears to have the potential of being a safer procedure than all other avail-
able abortion procedures . . .” Women’s Medical Professional Corp. v. Voinovich,
911 F. Supp. 1051, 1070 (S.D. Ohio 1995) (Rice, dJ., appointed by President Carter).

Rhode Island: “Doctors have not done statistical studies as to the relative risk of
a D&X, although the doctors testified that it was equal to or less than the risk of
a D&E.” Rhode Island Medical Society v. Whitehouse, 66 F. Supp. 2d 288, 298
(D.R.I. 1999) (Lagueux, C.J., appointed by President Reagan).

Virginia: “When the relative safety of the D&E is compared to the D&X, there
is evidence that the D&X (which is but a type of D&E . . .) has many advantages
from a safety perspective. . . . For some women, then, the D&X may be the safest
procedure.” Richmond Medical Center for Women v. Gilmore, 55 F. Supp. 2d 441,
491 (E.D. Va. 1999) (Payne, J., appointed by President Bush) (citations to the trial
record omitted).

Wisconsin: “The D&X procedure is a variant of D&E designed to avoid both labor
and the occasional failures of induction as a method of aborting the fetus, while also
avoiding the potential complications of a D&E. For some women, it may be the
safest procedure. So at least the plaintiff physicians believe, and these beliefs are
detailed in affidavits submitted in the district court. This is also the opinion of the
most reputable medical authorities in the United States to have addressed the issue:
the American Medical Association and the American College of Obstetricians and
Gynecologists.” Planned Parenthood of Wisconsin v. Doyle, 162 F.3d 463, 467—468
(7th Cir. 1998) (per Posner, C.J., appointed by President Reagan, joined by Rovner,
J., appointed by President Bush) (emphasis added).

Perhaps most importantly, the Supreme Court held that the absence of medical
consensus about the safety or benefits of a particular abortion technique does not
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authorize the government to ban the technique: “Where a significant body of med-
ical opinion believes a procedure may bring with it greater safety for some patients
and explains the medical reasons supporting that view,” 530 U.S. at 937, neither
Congress nor the States may ban the procedure. H.R. 4965 directly contravenes this
legal holding by choosing one side in the medical debate about abortion methods via
the device of Congressional findings. Yet this is a debate the Supreme Court has
required the government to stay out of.

IV. The Bill Threatens the Separation of Powers

The bill also presents a greater threat to our constitutional system of government.
Where constitutional rights are at stake, the Judiciary conducts its own independent
review of the facts. See, e.g., Landmark Communications, Inc. v. Virginia, 435 U.S.
829, 843-44 (1978). Even where constitutional rights are not at stake, the Court has
recently viewed with skepticism Congressional findings purportedly supporting its
exercise of powers under Article I or Section 5 of the Fourteenth Amendment. See,
e.g., United States v. Morrison, 529 U.S. 598, 614 (2000). Here, the sponsors assert
that factual findings made by the Judiciary can be, in essence, set aside by contrary
Congressional findings. Under this novel regime, Congress could have overturned
Brown v. Board of Education by “finding” that racially separate schools were, in fact
“equal,” or could, in line with this bill’s approach, ban all D&E abortions by “find-
ing” that all D&E procedures were unsafe and that, contrary to actual fact, D&FE’s
were rarely performed. Ultimately, Congressional findings that seek to defy the Su-
preme Court and the function of the federal courts as triers of facts will not only
threaten the independence of the Judiciary, but undermine the value of Congres-
sional findings in other contexts where such findings may, unlike in this bill, actu-
ally be a legitimate and appropriate exercise of Congressional power.

Congressional attempts to overturn Supreme Court precedents have always failed.
For example, Congress passed the Religious Freedom Restoration Act (RFRA) in re-
sponse to an earlier Supreme Court decision. Employment Div., Dept. of Human Re-
sources of Oregon v. Smith, 494 U.S. 872 (1990) (holding that neutral, generally ap-
plicable laws may be applied to religious practices even when not supported by a
compelling state interest). Congress held separate hearings to assess the issues and
made independent findings, prior to enacting the law. In striking down RFRA, the
Supreme Court held that Congress “has been given the power ‘to enforce,” not the
power to determine what constitutes a constitutional violation.” City of Boerne v.
Flores, 521 U.S. 507, 519 (1997). The Court further held that “The power to inter-
pret the Constitution in a case or controversy remains in the Judiciary,” id. at 524,
and “RFRA contradicts vital principles necessary to maintain separation of powers
and the federal balance.” Id. at 536.

Similarly, Congress attempted to overturn the Supreme Court’s Miranda require-
ments by enacting a new “voluntariness” standard in their place. In Dickerson v.
United States, 530 U.S. 428, 435-36 (2000), the Supreme Court reviewed the law,
and in striking it down held that “Miranda, being a constitutional decision of this
Court, may not be in effect overruled by an Act of Congress,” id at 432, and “Con-
gress may not legislatively supersede our decisions interpreting and applying the
Constitution.” Id. at 437.

Here, again, Congress is attempting to overturn Supreme Court constitutional
precedent by enacting a law that fails to adhere to the precedent. As in these cases,
Congress has overstepped its bounds—the bill does not pass constitutional muster.

V. Conclusion

The Supreme Court’s decision in Stenberg v. Carhart is clear: even a specific, nar-
rowly worded ban on the D&X abortion technique must contain a health exception
because significant evidence supports the likelihood that the D&X technique is the
safest technique in some cases. Carhart also re-affirms that a ban on commonly
used abortion methods cannot masquerade as a prohibition on a specific technique,
for such a ban imposes an undue burden. This decision is in keeping with the Su-
preme Court’s long-held principle that the health of the pregnant woman must be
protected when government regulates abortion, and that government must respect
the reasonable medical judgment of physicians and their women patients. Congress
would do well to heed the Supreme Court’s pronouncement by rejecting this bill.

Mr. CHABOT. Thank you, Mr. Heller.
Professor Destro.
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STATEMENT OF ROBERT A. DESTRO, PROFESSOR OF LAW, CO-
LUMBUS SCHOOL OF LAW, CATHOLIC UNIVERSITY OF AMER-
ICA

Mr. DESTRO. Thank you, Mr. Chairman. It’s an honor to be here,
and I thank you for the invitation. And I thank the rest of the
Members of the Committee for their attention this afternoon.

Like Mr. Heller, I have been involved in quite a bit of constitu-
tional litigation, and probably in the last 10 years or so I have
spent a lot of time and a lot of effort in research on looking at how
constitutional litigation develops and why constitutional cases come
out the way they do.

And one of the things I've learned over these years is that con-
stitutional law is not a static set of rules. It develops over time,
case by case, controversy by controversy, and that every significant
area of constitutional law has developed in that fashion, whether
it was the lead-up to Brown v. Board of Education, which started
as a set of controversies over whether or not black students could
use the library or get into specific schools, to the point where the
Court finally said, separate is inherently unequal. If we approached
race discrimination as a static set of rules, we would be stuck, basi-
cally, with Plessy v. Ferguson.

What I'm suggesting to you today is that in order to determine
whether or not this particular statutory proposal is constitutional,
we have to look at the words of the statute and have to see wheth-
er or not they are defensible in a court of law. And it’s not really
the findings of fact which are going to be litigated; it’s the actual
operation of the statute within the scope of the rules that the Court
laid down in Carhart.

So I begin basically with the observation that Mr. Heller and his
litigation team did a superb job in Carhart. They did a much better
job, I think, and I don’t mean to cast aspersions at the State of Ne-
braska—but when you litigate abortion cases, the presupposition is
as Mr. Nadler put it, that any kind of law that you try and pass
is by definition a bad-faith effort to impinge on the rights of
women.

It seems to me that quite the contrary is true in this case, that
this case or this statute takes as its starting point Justice O’Con-
nor’s opinion in Carhart, and that opinion suggests—in fact, it in-
vites—Congress to legislate. It invites Congress and the States to
legislate, to see where that dividing line between the powers of
Congress and the powers of the courts resides.

So in order to figure out where that resides, you have to start
with the words of the statute itself. It draws a distinction between
terminating the pregnancy, ending the pregnancy, and, quote, “an
overt act that the person knows will kill a partially delivered living
fetus whose body has cleared the birth canal to a certain point.”
That makes this is a new—this is a new case or controversy. This
is not relitigating Carhart. It is this act, not D&X abortions in gen-
eral, that H.R. 4965 prohibits.

Justice O’Connor’s opinion in Carhart invites this legislation.
The legislative process presupposes legislative findings of fact.
That’s what legislatures do. The legislature’s findings are generally
to be given great deference, the findings of Congress are entitled
to special deference because Congress and the Court share the duty



21

to protect the rights and liberties protected by the 14th amend-
ment.

That’s what section 5 is all about, and that’s what I suggested
in my testimony on the Religious Freedom Restoration Act. I was
actually the one who questioned whether or not Congress could get
away with such broad findings, not narrow findings like this one.

So you have to draw a distinction between the factual findings
in the case or controversy which is before the Court, known as
Stenberg, and the case and controversy that this statute or this
proposed statute suggests. Justice O’Connor’s recent opinions make
it very clear that she’s interested in the facts, not the facts that
Congress found, those are helpful, but how the law actually oper-
ates in practice. Is this overt act, that which is prohibited by H.R.
4965, other than the completion of delivery, is that overt act of kill-
ing the fetus necessary to preserve the life and health of the moth-
er? That’s why this case, that’s why this statute, is seen—is viewed
as being such a threat, because it does in fact ask Justice O’Connor
to consider very specifically where is the dividing line between the
power of Congress to legislate on behalf of the life of the fetus and
the ending point of the woman’s right to terminate a pregnancy.
Does it necessarily suggest—does Roe v. Wade suggest necessarily
that she has a right to a dead fetus?

No case—well, one case, actually. One district court

case suggests that she does. But I don’t think—the Supreme
Court has never inherently addressed that.

So in conclusion, let me say that all constitutional litigation, as
we found out in the most recent voucher case, is inherently fact
sensitive. Justice O’Connor wants to hear what the facts are. She
has the controlling vote on this, and I would suggest to you that
in a properly litigated, thoroughly litigated case, this one could be
won.

Thank you.

[The prepared statement of Mr. Destro follows:]

PREPARED STATEMENT OF PROFESSOR ROBERT A. DESTRO

Mr. Chairman:

Thank you for giving me the opportunity to testify before the Committee this
afternoon, and to submit these written comments for the record. It is an honor and
a privilege to contribute to the legislative process.

My oral testimony emphasizes three main points.

1. Although I believe H.R. 4965 is a constitutional exercise of Congress’ law-
making authority under Article I §8 judicial affirmation of its constitu-
tionality will depend upon the Court’s willingness to hold, as a matter of con-
stitutional fact, that banning partial-birth abortions does not impose an
“undue burden” on the right of a woman “to terminate her pregnancy.”
Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833
(1992) reaffirming the “central holding of Roe v. Wade, 410 U.S. 113 (1973).

2. The Supreme Court of the United States is closely divided (5—4) on which
“burdens” are reasonable, and therefore constitutional, and which should be
classified as “undue,” and thus unconstitutional. Based on the Court’s deci-
sion in Stenberg v. Carhart, 530 U.S. 914 (2000), the ultimate decision con-
cerning the constitutionality of H.R. 4965 appears to turn on how Justice
Sandra Day O’Connor will read the factual record, both before the Congress
and in the trial court. Concurring in Stenberg, she wrote that “a ban on par-
tial birth abortion that only proscribed the D & X method of abortion and
that included an exception to preserve the life and health of the mother
would be constitutional in my view.” Stenberg, 530 U.S. at 951 (O’Connor,
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J. concurring). As a result, her vote is likely to rest on the answers to four
questions of fact:

a. Is H.R. 4965 a good faith effort by Congress to strike a reasonable and
narrowly-tailored balance between the government’s interest in pre-
serving the health of women seeking to terminate late-term pregnancies,
its legitimate interest in protecting unborn children from cruel and pain-
ful procedures for the termination of pregnancy, and its equally signifi-
cant interest in ensuring that each member of the medical profession un-
derstand that the lives of unborn children are protected by law once the
birth process has progressed to the point where killing the child is not
necessary to effectuate the termination of the woman’s pregnancy?

b. Is the “the overt act, other than completion of delivery, that kills the par-
tially delivered living fetus,” § 15631(B)(1)(b) (emphasis added), necessary
to the preservation of the health of women seeking the termination of
their pregnancies?

c. Are there equally effective alternatives to the partial-birth abortion
(D&X) procedure that will permit the termination of a pregnancy without
adverse effects on the health of the woman?

d. Is there sufficient evidence to support Congressional findings that the
lack of an open-ended health exception would not “amount in practical
terms to a substantial obstacle to a woman seeking an abortion,”
Stenberg, 530 U.S. at 951, because “partial-birth abortion poses serious
risks to the health of a woman undergoing the procedure,” and because
of its primary and secondary effects on the woman, the attending physi-
cian and staff, and on society as a whole.

I. H.R. 4965 IS A GOOD FAITH EFFORT BY CONGRESS TO PROTECT WOMEN, THEIR UNBORN
CHILDREN, THE MEDICAL PROFESSION, AND SOCIETY AS A WHOLE FROM AN INHU-
MANE, MEDICALLY UNNECESSARY, AND ETHICALLY UNACCEPTABLE PROCEDURE.

A majority of the Supreme Court has long been skeptical of State and federal at-
tempts to eliminate or restrict abortion. In Stenberg v. Carhart, 530 U.S. 914, 920
(2000), the Court reaffirmed its view that a law that has “the purpose or effect of
placing a substantial obstacle in the path of a woman seeking an abortion of a non-
viable fetus” is unconstitutional.

The Congressional Findings of Fact that introduce H.R. 4965 make it clear that
the Congressional purpose is not to place a “substantial obstacle in the path of a
woman seeking an abortion” of either a nonviable or a viable fetus, but rather to
legislate to the full extent of its authority under the Constitution—and only that
far. Unlike the Nebraska law involved in Stenberg, H.R. 4965 is limited in its scope.
It does not even cover all partial-birth abortions, but only those in which the child
has emerged from his or her mother’s body to the point where an overt act killing
it becomes an obvious offense against the life of a specific child, and to the interests
of society as a whole.

Under Roe v. Wade and its progeny, the legislatures are not to place “undue bur-
dens” on the right of a woman to choose to “terminate her pregnancy.” Under H.R.
4965, that right is unburdened unless and until the physician decides to deliver the
child to the point to the point where the head or the lower trunk “past the navel”
is completely delivered. At that point, it is not only reasonable—but ethically imper-
ative—that the physician bear the burden of proving that killing the child is nec-
essary to preserve the life or physical health of the mother.

It is my opinion that Congress has ample power to pass this legislation. U.S.
Const. art. I §8. The fact that the power is exercised at the “boundary” of what is
permissible under Roe v. Wade does not make it any less legitimate. In Youngstown
Sheet & Tube v. Sawyer, 343 U.S. 579, 635 (1952), the late Justice Robert Jackson
noted that the “actual art of governing under our Constitution does not and cannot
conform to judicial definitions of the power of any of its branches based on isolated
clauses or even single Articles torn from context.” Accordingly, he noted, that there
is a “zone of twilight” between the branches where “concurrent authority [may
exist], or in which its distribution is uncertain” and that “[i] n this area, any actual
test of power is likely to depend on the imperatives of events and contemporary
imponderables rather than on abstract theories of law.” Id., 343 U.S. at 637 (Jack-
son, J. concurring). The cases listed in the Findings of Fact also bear witness to the
Court’s willingness to recognize the legitimacy of Congressional authority in cases
where “events and contemporary imponderables” make it legitimate to defer to the
superior fact-finding ability and political good sense of the People’s elected rep-
resentatives.
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Partial-birth abortion—as defined by H.R. 4965—is defined very narrowly. I will
now turn to the question: “Does H.R. 4965 a strike a reasonable balance between
the right of a woman to terminate her pregnancy and other important individual
and social interests?”

II. JUSTICE O’CONNOR HOLDS THE BALANCE OF POWER

The Supreme Court of the United States is closely divided (5—4) on which “bur-
dens” are reasonable, and therefore constitutional, and which should be classified
as “undue,” and thus unconstitutional. Based on the Court’s decision in Stenberg v.
Carhart, 530 U.S. 914 (2000), the ultimate decision concerning the constitutionality
of H.R. 4965 appears to turn on how Justice Sandra Day O’Connor will read the
factual record, both before the Congress and in the trial court.

A Justice O’Connor

Concurring in Stenberg, Justice O’Connor has written that “a ban on partial birth
abortion that only proscribed the D & X method of abortion and that included an
exception to preserve the life and health of the mother would be constitutional in
my view.” Stenberg, 530 U.S. at 951 (O’Connor, J. concurring). As a result, her vote
is likely to rest on the answers to four questions of fact:

1. Is H.R. 4965 a good faith effort by Congress to enact a narrowly-tailored law
designed to strike a reasonable balance between the government’s interest
in preserving the health of women seeking to terminate late-term preg-
nancies, its legitimate interest in protecting unborn children from cruel and
painful procedures for the termination of pregnancy, and its equally signifi-
cant interest in ensuring that each member of the medical profession under-
stand that the lives of unborn children are protected by law once the birth
process has progressed to the point where killing the child is not necessary
to effectuate the termination of the woman’s pregnancy?

2. Is the “the overt act, other than completion of delivery, that kills the partially
delivered living fetus,” §1531(B)(1)(b) (emphasis added), necessary to the
preservation of the health of women seeking the termination of their preg-
nancies?

3. Are there equally effective alternatives to the partial-birth abortion (D&X)
procedure that will permit the termination of a pregnancy without adverse
effects on the health of the woman?gq02

4. Is there sufficient evidence to support Congressional findings that the lack
of an open-ended health exception would not “amount in practical terms to
a substantial obstacle to a woman seeking an abortion,” Stenberg, 530 U.S.
at 951, because “partial-birth abortion poses serious risks to the health of a
woman undergoing the procedure,” and because of its primary and secondary
effects on the woman, the attending physician and staff, and on society as
a whole.

Justice O’Connor’s opinions make it clear that reference to factual context and the
actual operation of the statute is relevant in every context where laws are chal-
lenged on the basis of the Bill of Rights or the Fourteenth Amendment. See, e.g.,
Palazzolo v. Rhode Island, 121 S. Ct. 2448, 2467 (2001) (O’Connor J., concurring)
(“careful examination and weighing of all the relevant circumstances”). A thorough
understanding of the immediate facts and social context is critical in Equal Protec-
tion cases, see Yick Wo v. Hopkins, 118 U.S. 356 (1886); in cases involving free
speech, see Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819 (1995),
Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753 (1995); in cases rais-
ing free exercise claims, Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508
U.S. 520 (1993), in Establishment Clause cases, Zelman v. Simmons-Harris, 536
U.S.—(2002); Lynch v. Donnelly, 465 U.S. 668, 693-94 (1984) (“communicat[ion of]
an endorsement of religion” is “in large part a legal question to be answered on the
basis of judicial interpretation of social facts.”) (O’Connor, J., concurring).

If abortion providers are to challenge H.R. 4965 utilizing the “undue burden” test,
they must prove, by a preponderance of the evidence:

1. That the statute—taken as a whole and viewed in context—either has no le-
gitimate purpose, or that the alleged purpose of the statutory scheme at
issue is a pretext for an otherwise unconstitutional attempt to limit a wom-
an’s right under Roe v. Wade to terminate a pregnancy; or

2. That the statue would have the “purpose or effect of placing a substantial
obstacle in the path of a woman seeking an abortion”
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Under H.R. 4965, the nature of the judicial task is thus inherently different than
that which faced the Court in Stenberg. A ban on partial-birth abortion—as defined
by H.R. 4965—does not implicate “a woman’s right of privacy or bodily integrity”
unless and until the physicians desiring to perform them can make the case that
killing the fetus is “necessary to preserve the health of the mother” at or after the
point that it has largely emerged from its mother’s body. Based on the facts adduced
by Congress to date, that task will be nearly impossible.

B Justices Stevens & Ginsburg

Justices Stevens & Ginsburg are of the view that that any law “that ‘has the pur-
pose or effect of placing a substantial obstacle in the path of a woman seeking an
abortion of a nonviable fetus’ violates the Constitution.” In their view, “[sluch an
obstacle exists if the State stops a woman from choosing the procedure her doctor
‘reasonably believes will best protect the woman in [the] exercise of [her] constitu-
tional liberty.”” Stenberg v. Carhart, 530 U.S. at 951 (Ginsburg & Stevens, JJ. con-
curring), quoting Stevens, J. in Carhart and Casey, 505 U.S., at 877 (“means chosen
by the State to further the interest in potential life must be calculated to inform
the woman’s free choice, not hinder it”).

Unless the Department of Justice mounts an extraordinary effort at trial to de-
fend the Congressional findings of fact, it will be virtually impossible to prove to
these two Justices that the Partial-Birth Abortion Act of 2002 is a “good faith effort”
designed in part to protect women choosing to terminate their pregnancies. It is
fairly safe to predict that they will view Congress’ efforts in much the same way
Judge Posner viewed Wisconsin’s in Hope Clinic v. Ryan, 195 F.3d 857, 881 (C.A.7
1999): “if a statute burdens constitutional rights and all that can be said on its be-
half is that it is the vehicle that legislators have chosen for expressing their hostility
to those rights, the burden is undue.” quoted in Carhart, 530 U.S. at 951 (Ginsburg
& Stevens, JdJ. concurring).

C The Chief Justice, and Justices Scalia and Thomas

The Chief Justice, and Justices Scalia and Thomas are of the view that Roe v.
Wade and Planned Parenthood v. Casey are wrongly decided as a matter of constitu-
tional principle. In Stenberg they wrote that striking the Nebraska statute was both
wrong in principle, and also as an application of the rules elaborated by the Court
in Roe v. Wade and Casey. Unless there were some indication that the Act was an
attack on the power of judicial review itself, it is likely that they would vote to up-
hold H.R. 4965.

D Justices Breyer, Souter & Kennedy

Along with Justice O’Connor, the remaining three members of the Court—dJustices
Breyer, Souter, and Kennedy—will rest their opinions on the weight of the evidence
brought to bear at trial in defense of the Act.

1) Justices Souter & Breyer

Justice Souter joined the majority opinion in Stenberg without qualification, and
Justice Breyer wrote it. The degree to which they parsed the medical evidence avail-
able to them in the trial record indicates that, in their view, all abortion procedures
are permissible if there is a reasonable difference of medical opinion concerning
their utility.

Although it is possible that a strong trial record supporting the Congressional
findings of fact might convince them that Congress’ conclusions are correct, and that
a partial-birth abortion is “never medically necessary to preserve the health of a
woman,” Findings of Fact J14(E), the more likely response is that the lack of any
evidence tending to show that the procedure should be available as an option is “be-
side the point” because “[t]he word ‘necessary’ . . .cannot refer to an absolute neces-
sity or to absolute proof.” Stenberg, 530 U.S. at 934-937.

In their view, a statute, like this one, that does not contain a health exception
will fail because “the health exception question is whether protecting women’s
health requires an exception for those infrequent occasions [when it might be useful
under the circumstances].” Id., 530 U.S. at 934.

2) Justice Kennedy

Justice Kennedy, by contrast, concluded on the facts that the Nebraska law at
issue in Stenberg was one that “denie[d] no woman the right to choose an abortion
and place[d] no undue burden upon the right.” Because the Act is very tightly
drawn, and prohibits only partial-birth abortions that occur after complete expulsion
from the body of the mother of the head, or the lower trunk “past the navel,” it is
likely that he would vote to uphold the it.
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III. DEVELOPMENTS IN MEDICAL TECHNOLOGY MAKE IT IMPERATIVE THAT CONGRESS
BEGIN TO DRAW A DISTINCTION BETWEEN THE “TERMINATION OF PREGNANCY” AND
THE DISPOSITION OF THE UNBORN CHILD

It is no longer true—as the majority in both Roe v. Wade and Stenberg v. Carhart
seem to assume—that “termination of pregnancy” and “abortion” are synonymous
with the demise of the fetus. Partial-birth abortion—like cloning and fetal experi-
mentation—are controversial because both the public and their elected representa-
tives know that it is not only possible to protect the interests of the unborn in these
circumstances, it is possible to do so without harming to the woman’s right to “to
terminate her pregnancy before viability.”

Congress can accomplish this goal in part by passing H.R. 4965, which permits
the termination of pregnancy to continue as planned, but criminalizes an overt act
intended to kill the infant once it has reached the point where “birth” is either im-
mirielnt, or has taken place, depending upon one’s reading of relevant state and fed-
eral law.

If anything is clear from the cases and commentary, it is that “birth” is the point
at which the child acquires rights of its own. The statutory and case law is also
clear that the state’s interest in protecting the child exists before birth. The law of
homicide, for example, requires certainty “beyond a reasonable doubt” that the child
was actually “born alive,” whereas the law of inheritance requires less certainty. In
tort, the fact of birth is now irrelevant—as long as causation can be proved.

Developments in microsurgery and reproductive technology make it plain that the
law is struggling to keep up with science, and that Congress needs to act to protect
its ability to prevent human life from becoming a commercial or industrial com-
modity. If a pregnant woman permits ex utero surgery on a child, and has it re-
turned to her womb, when does its “birth” take place? When it is outside the wom-
an’s body, after it becomes “viable,” or when the pregnancy “terminates” by natural
or induced labor or C-section? Roe v. Wade does not even speculate on questions
such as these. Nor does it resolve the legal and moral status of frozen or cloned em-
bryos. The Thirteenth and Fourteenth Amendments leave those questions to Con-
gress.

In Kass v. Kass, 91 N.Y.2d 554, 564, 696 N.E.2d 174, 673 N.Y.S.2d 350 (1998),
a dispute between divorcing spouses over the disposition of frozen embryos, the New
York Court of Appeals held that the disposition of pre-zygotes “does not implicate
a woman’s right of privacy or bodily integrity in the area of reproductive choice; nor
agg tél)e pre-zygotes recognized as “persons” for constitutional purposes” (emphasis
added).

The point is a simple one: science will one day make it possible for a woman to
terminate her pregnancy and preserve the life of her unborn offspring. H.R. 4965
recognizes that where the medical profession has the ability to terminate a preg-
nancy without taking any overt steps to kill the child, it must do so. It is a modest
step toward preserving not only the spirit of the Thirteenth Amendment, but also
Congressional power to protect human life. I urge you to pass it.

Mr. CHABOT. Thank you very much, Professor.
And our final witness this afternoon will be Dr. Cook. Dr. Cook.

STATEMENT OF CURTIS COOK, M.D.

Dr. Cook. Good afternoon, Mr. Chairman and Members of the
Committee. I thank you again for the opportunity to share my tes-
timony with you today.

Again, my name is Dr. Curtis Cook, and I am a board-certified
maternal-fetal medicine specialist, as well as an obstetrician-gyne-
cologist. And I practice and teach obstetrics in the State of Michi-
gan.

In my practice, I care exclusively for women that are experi-
encing complicated pregnancies. This includes women that have
preexisting medical conditions, like high blood pressure, diabetes,
even cardiac disease and cancer. This group of complicated preg-
nancies also includes babies with suspected fetal abnormalities,
even lethal fetal anomalies like anencephaly or renal agenesis.

Additionally, this group includes those pregnancies that develop
complications during the course of their pregnancy, various dif-
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ferent obstetrical complications like early labor, early rupture of
the membranes, or the water breaking prematurely.

Never in the more than 10 years that I have been providing
perinatal care to women with complicated pregnancies have I ever
experienced a single clinical situation where the late-term abortion
procedure being considered before this Committee has ever been re-
quired or even considered a superior option clinically to other well-
known and readily available medical and surgical options. This in-
cludes clinical situations where this technique has actually in fact
been used before by certain care providers and even the theoretical
situations that have been proposed to me and other witnesses by
zealous advocates of this rogue procedure.

Additionally, I have asked and queried many of my colleagues
with decades of clinical experience in caring for women with com-
plicated pregnancies and have yet to find a single individual who
has experienced a clinical situation that would require this proce-
dure. This in fact has been admitted to by practitioners of this pro-
cedure and even by the American College of Obstetrics and Gyne-
cology, which is a well-known supporter of all abortion techniques.

This procedure has been discussed publicly now for more than 5
years. In fact, I testified in front of this very Committee more than
5 years ago. And yet we have still not seen it embraced by the med-
ical community simply for its lack of merit in modern obstetrics.

Additionally, as part of my professional responsibilities, I also
teach medical students and residents the clinical management of
pregnant women. And this includes various medical and surgical
options for effecting a delivery of a woman and her fetus and even-
tual infant, as well as emptying the uterus in all three trimesters
of pregnancy. I have never encountered any teaching materials for
this particular abortion technique other than the information that
was presented by Dr. Haskell at a National Abortion Federation
seminar. I am a fellow of the American College of Obstetricians
and Gynecology, also of the Society of Maternal-Fetal Medicine, as
well as a member of the Association of Professors of Gynecology
and Obstetrics. I am not aware of any educational materials from
any of these groups discussing the specific technique of partial-
birth abortion. And I think that is the term that is clearly the best
term to use, because it’s invariably termed “D&X,”

“intact D&E,” “intact D&X.” I think “partial-birth abortion” best
describes the procedure both medically and legally.

The appropriate clinical use of this procedure has not been de-
scribed by any of these groups, nor even clinical reports of its use.
This leads me to believe that this is a rogue procedure with no role
in modern obstetrics.

Frankly, I am appalled that any physician would consider pro-
viding such services, given the gruesome nature of this inhumane
procedure. By their own admission, these procedures are performed
predominantly on healthy mothers carrying health fetuses, gen-
erally between 20 and 26 weeks’ gestation, mostly, again, on
healthy mothers with healthy babies.

And if we look at our current survivability data, this is quite con-
cerning. Infants at 23 weeks’ gestation have a survival in excess of
30 percent; at 24 weeks’ gestation, in excess of 70 percent; by 28
weeks, their survival rate exceeds 95 percent.
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These infants are literally inches away from enjoying the full
rights afforded any other American citizen, including the rights to
life, liberty, and the pursuit of happiness. This is what separates
it from other abortion techniques. This is taking place outside the
womb, and this is taking place on an infant who is literally just
about to born. That’s why we talk about blurring the line between
abortion and infanticide.

Every erroneous argument brought forth by zealous advocates of
this procedure has been summarily dismissed in the light of the
medical facts. This even prompted us to perform organizations to
provide accurate medical information. This includes even early ar-
guments that the procedure existed at all. Other arguments then
followed that it was rarely performed or only on babies that had
severe abnormalities, or mothers with severe medical conditions.

This was actually discounted even by practitioners of the proce-
dure. They themselves admitted they were mostly done in elective
situations, mostly on healthy mothers and healthy babies, and then
independently supported by other investigative bodies as well.

Then we went through the whole issue of the anesthesia, where
there was a discussion about the anesthesia killing the fetus before
the delivery. And that again was just summarily discounted by
every organization and medical body as just pure falsehoods. And
the fact that the physicians that would provide these sort of proce-
dures would put forth such medical nonsense, or that people that
advocate for this procedure would support such medical nonsense,
shows us, I think, the importance of the need to regulate proce-
dures like this, because I would not want women depending upon
these people’s medical opinions for what is safest for them.

I think, in summary, we feel that this procedure is unnecessary,
it’s unsavory, it’s potentially unsafe for women, and it certainly
doesn’t benefit the infant. Unfortunately, it is still being per-
petrated upon thousands of innocent partially born children in this
country every year. As I did before this Committee 5 years ago, I
again urge you to act quickly to prohibit this perversion of Amer-
ican medicine.

And I thank you again for this opportunity to share my deep con-
cern for the women and children of this country.

[The prepared statement of Dr. Cook follows:]

PREPARED STATEMENT OF CURTIS COOK, M.D.

My name is Dr. Curtis Cook and I am a board-certified Maternal-Fetal Medicine
specialist (perinatologist) practicing and teaching in the state of Michigan. I provide
care exclusively to women experiencing complicated pregnancies. These include
women with preexisting medical conditions such as diabetes, hypertension and even
cardiac disease and cancer. This group of complicated pregnancies also entails those
with suspected fetal abnormalities including lethal fetal anomalies such as
anencephaly (absent brain) and renal agenesis (absent kidneys). Additionally, this
group of complicated pregnancies includes those women who have developed obstet-
rical complications during the course of their gestation. This would include situa-
tions such as the premature onset of labor or early leaking of the amniotic fluid.

Never in the ten years I have been providing perinatal care to women with com-
plicated pregnancies have I ever experienced a clinical situation where the late-term
abortion procedure being considered before this committee (partial-birth abortion)
has ever been required or even considered as a clinically superior procedure to other
well-known and readily available medical and surgical options. This includes the
clinical situations where this technique has been used by some physicians, and even
the theoretical situations proposed by zealous advocates of this rogue procedure. Ad-
ditionally, I have queried many colleagues with decades of clinical experience and
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have yet to find one individual who has experienced a clinical situation that would
require this procedure. This procedure has been discussed very publicly for more
than five years and yet we have not seen it embraced by the medical community
simply for its lack of merit in modern obstetrics.

As part of my professional responsibilities, I also teach medical students and resi-
dents the clinical management of pregnant women. This includes the various med-
ical and surgical options for facilitating a birth or emptying a uterus in all three
trimesters of pregnancy. I have never encountered teaching materials on this tech-
nique (PBA) except for the information presented by Dr. Haskell at a National Abor-
tion Federation seminar. I am also a fellow of both the American College of Obste-
tricians and Gynecologists and the Society of Maternal-Fetal Medicine as well as a
member of the Association of Professors of Gynecology and Obstetrics. I am not
aware of any educational materials from any one of these groups discussing the spe-
cific technique of partial-birth abortion (or D&X/intact D&E), the appropriate clin-
ical use of this procedure or even clinical reports of its use. This also leads me to
believe this is a rogue procedure with no role in modern obstetrics.

Frankly, I am appalled that any physician is providing such “services” given the
gruesome nature of this inhumane procedure. By their own admission these proce-
dures are being performed primarily between 20—28 weeks gestation and sometimes
beyond on mostly healthy mothers carrying healthy babies. The current surviv-
ability of infants born at 23 weeks is greater than 30% and at 24 weeks it is almost
70%. By 28 weeks the survival rate exceeds 95%! Many of these infants are literally
inches away from enjoying the full rights afforded any American citizen including
the rights to life, liberty and the pursuit of happiness.

Every argument brought forth by the zealous advocates of this procedure has been
summarily dismissed in the light of the medical facts. This includes even early argu-
ments that this procedure was never being performed. Later the argument proposed
was that this procedure was rarely performed and when it was performed it was
provided only to mothers or infants with severe medical problems. We know now
by the independent investigations of the Washington Post, the New Jersey Bergen
Record, the American Medical Association News and others that these procedures
are being performed by the thousands on mostly healthy mothers carrying healthy
babies as admitted to by high profile providers of this technique. It was even prepos-
terously proclaimed that the anesthesia provided the mother during the procedure
was responsible for killing the fetus rather than the act of puncturing the base of
the skull and suctioning out the brain contents. This was roundly criticized by all
legitimate medical bodies putting to rest the concerns of thousands of other women
undergoing indicated surgical procedures during the course of their pregnancy. In-
deed several pediatric pain specialists and obstetrical anesthesiologists have stated
that there is good evidence to support that this procedure would generate excru-
ciating pain for the partially born infant. In fact, this technique would not even be
allowed for the purpose of euthanizing research laboratory animals.

Again I speak from the experience of providing medical and surgical care to in-
fants at the same point in pregnancy at which these abortions are being performed.
I also regularly care for women with same diagnoses as those undergoing partial-
birth abortion and have been able to safely deliver these women without having to
resort to these brutal techniques. This procedure does not protect the life nor pre-
serve the health of pregnant women. It also does not enhance the ability of women
to have successful pregnancies in the future and may even hinder such efforts. I am
at a loss to think of any benefit of this procedure other than the guarantee of a dead
baby at the time of the completed delivery.

In summary, I feel this procedure (PBA) is unnecessary, unsavory and potentially
unsafe for women. Unfortunately it is still being perpetuated upon thousands of in-
nocent partially-born children in this country every year. As I did before this com-
mittee five years ago, again I urge you to act quickly to prohibit this abomination
of American medicine.

I thank you again for the opportunity to share my testimony and my deep concern
for the women and children of this country.

Mr. CHABOT. Thank you very much, Doctor.

We've now reached the point where Members of the panel here
will be able to ask questions of the witnesses for 5 minutes. And
I'll begin with myself for 5 minutes.

The Supreme Court struck down the Nebraska partial-birth
abortion statute based upon two principle things. One was the lack
of a health exception. The other was the definition of partial-birth
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abortion that might include other types of abortions, that sort of
thing. The language in this legislation has been tightened up. The
definition is more precise than it was in previous congressionally
passed legislation or in the Nebraska partial-birth abortion ban.

And relative to the health exception, the Supreme Court’s deci-
sion was based upon the factual findings of the lower court. And
our findings are based upon extensive congressional hearings, testi-
mony that we’ve had from experts, like those before us today. And
among those findings are three that are probably the most signifi-
cant.

One being that, according to the American Medical Association
and others, the partial-birth abortion procedure is never medically
indicated. It’s never medically necessary that the partial-birth
abortion procedure, or whatever one wants to term this type—I
have people that have said that we should call it killing the baby
during birth, which is probably an accurate definition as well. But
in any event, that this procedure can pose serious medical health
risks to the woman herself.

And the third item is that this particular procedure is outside
the standard medical care. As you had indicated, Dr. Cook, it’s not
something that’s taught or you find medical documentation out
there promoting this procedure.

I'd like to ask either Dr. Cook or Professor Destro, or perhaps
both at this time, after hearing the testimony, after looking at
what we have done in changing this from the previous legislation,
is it your opinion that the definition is, at this point, as concise as
it ought to be, and that the factual findings in there are appro-
priate? I'd ask either one.

Dr. Cook. I know that the concerns in the previous language had
to do with this issue of “partially vaginally delivers” and also the
perceived vagueness about the overtness of the act of the killing
procedure. I think from a medical standpoint, as far as looking for
guidance in what things are allowed and what things aren’t al-
lowed, the two things that clarify it from a medical perspective are
giving clear anatomic landmarks as far as what is a partially
vaginally delivered or a majority of a partially vaginally delivered
infant, by identifying the infant being delivered in a feet-first posi-
tion up to the point of the umbilicus and in a head-first position
being delivered up to the point of the head. So there are clear ana-
tomic landmarks.

The other thing that I think is helpful is the fact that it requires
an overt act, other than completion of the delivery, as a Kkilling
process.

Those two things, from a medical standpoint, clearly distinguish
this procedure from other procedures.

Mr. CHABOT. Thank you.

Professor Destro, anything you want to add on that?

Mr. DESTRO. The only thing I want to add about that is that the
prosecutors—or, the defense attorneys in Nebraska had a much
harder case than you would here, because the definition is so clear.

Mr. CHABOT. Okay.

Mr. DESTRO. And it only limits a purposeful delivery of this sort.

Mr. CHABOT. Thank you.
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Mr. Heller, you've continued to assert that the Supreme Court is
the ultimate and final authority on what is and is not constitu-
tional. Yet the Court has consistently held that Congress’s factual
conclusions are entitled to judicial deference when they represent
reasonable inferences based upon substantial evidence.

Are you saying that we should ignore these cases? Is Congress
the final authority only when we agree with the conclusions of the
Supreme Court?

Mr. HELLER. Well, as you yourself just said, the courts will defer
to congressional findings when they represent reasonable infer-
ences from substantial evidence. Otherwise, they won’t defer to
those findings.

And clearly, I know of no case, and maybe Professor Destro does,
where a district court has concluded, based on testimony and other
evidence, that something is a fact, and that the Supreme Court has
said, “Well, we’re going to set that aside because Congress found
something else.” There i1s no such case.

Mr. CHABOT. Thank you.

And, Dr. Aultman, again, I'm running out of time, so I'll make
my question quick. The American Medical Association has said
that partial-birth abortion is, “not good medicine” and is, “not
medi((:)ally indicated in any situation.” Do you agree with that state-
ment?

Dr. AULTMAN. Yes, I do. And I think there’s one thing to remem-
ber here, that if—I can’t imagine—I cannot imagine an instance
where this would occur, but if there ever was an instance where
it was critical for someone’s health, the one easy thing that can be
done is that fetus can be given an intracardiac injection or
intrafetal injection of potassium chloride or digoxin, or the cord can
be cut before the beginning of the procedure and D&X can be done.

Mr. CHABOT. Thank you very much, Doctor. My time has expired.

The gentleman from New York, Mr. Nadler, is recognized for 5
minutes.

Mr. NADLER. Thank you, Mr. Chairman.

Professor Destro, in its brief in the Ohio case in support of the
Ohio statute recently, the Justice Department, headed by Attorney
General Ashcroft, acknowledges that a health exception to a par-
tial-birth abortion ban is constitutionally required.

Do you agree with the Attorney General that a health exception
is constitutionally required for such a bill? Or do you think that At-
torney General Ashcroft is taking much too restrictive a view?

Mr. DESTRO. I think that what is—I think that putting it that
way is too restrictive. And the reason I say that is that these cases
are fact sensitive, and the ultimate constitutional fact in these
cases is whether or not the law, as passed, imposes an undue bur-
den on the right of a woman to terminate a pregnancy.

If Congress were to pass a statute—and TI'll just hypothesize
one—that says you can’t use a machine gun to terminate a preg-
nancy, there’s obviously not going to be a health exception to that,
because we know that the procedure itself is inherently dangerous.

If the case——

Mr. NADLER. I hear you, but let me ask you this, then. A quote
from Justice O’Connor’s decision in the Stenberg case, she said, “If
there were adequate alternative methods”—adequate alternative
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methods—“for a woman to safely obtain an abortion before viabil-
ity, it is unlikely that prohibiting the D&X procedure alone would
’amount in practical terms to a substantial obstacle to a woman
seeking an abortion.” Thus, a ban on partial-birth abortion that
only proscribed the D&X method of abortion and that included an
exception to preserve the life and health of the mother would be
constitutional in my view.”

So she seems to be saying very clearly, if you limit your defini-
tion to a D&X and you have an exception for life and you have an
exception for health, then it’s okay. How do you get around that ex-
ception for health?

Mr. DESTRO. The way you get around it is if you can point to the
procedure as being difficult for women or unhealthy for women. I
mean, Justice O’Connor clearly is concerned about the health of
women. So, too, is this bill.

Mr. NADLER. You think that Congress can make that medical de-
termination and outweigh the woman’s doctor’s determination as to
which is the better for her health? We can pass that here and im-
port that into every operating room?

Mr. DESTRO. I think that the case can be made that, as a matter
of fact, you can do it, if you find that the procedure is dangerous.

Mr. NADLER. Well, under that reasoning, if Congress, controlled
by people who don’t control it now—let’s say, in 1954, it passed leg-
islation re-imposing segregation prefaced by copious findings that
separate can in fact be equal, never mind the finding in Brown v.
Board of Education of Topeka that separate is inherently unequal.
“We know, and here are our findings that separate can be equal.”
Do you have any belief that the Brown Court or the current Court
would defer to these findings?

Mr. DESTRO. They’re totally different—they’re not the same. Of
course, the Court wouldn’t defer to them. But the question in
Brown isn’t whether or not separate is a due or an undue burden
on the rights of black children. It’s whether or not it’s equal or not.

Mr. NADLER. Mr. Heller, we've heard representations here that
this bill as drafted is significantly different from the bill that the
Supreme Court held unconstitutional in Stenberg. Is it really dif-
ferent in any constitutional sense?

Mr. HELLER. It is, from a constitutional perspective, identical. It
does not adhere to the viability line that the Supreme Court has
repeatedly said marks the time in which States or Congress can
begin to regulate abortion methods. It has no health exception. And
it doesn’t even define the one procedure—and, by the way, Justice
O’Connor mentioned three State statutes with specific language
that she thought were reasonably good, based on her view.

The sponsors of this have rejected Justice O’Connor’s proposal
and substitute their own vague, amorphous language that, even as
Dr. Aultman said, excludes some partial-birth abortion, maybe
there are others it doesn’t prohibit, doesn’t prohibit all of D&X’s,
only the ones—only certain ones. She said that herself in her writ-
ten testimony.

So it’s another vague, overbroad bill and suffers from exactly the
same

Mr. NADLER. Thank you.
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My last question is to Dr. Aultman. Dr. Aultman, you've been be-
fore this Committee before as an expert witness, have you not?

Dr. AuLTMAN. No.

Mr. NADLER. You have not? But you have testified in court?

Dr. AULTMAN. Yes.

Mr. NADLER. And am I right that two Federal judges, one in Vir-
ginia and one in Iowa, concluded that you are not current on abor-
tion procedures, and that a Federal magistrate in Arkansas refused
to certify you as an expert in obstetrics or abortion but instead con-
sidered you an expert only in gynecology?

Dr. AuLTMAN. Well, it’s somewhat true and somewhat incorrect.

Mr. NADLER. Somewhat true? Wrong State?

Dr. AuLTMAN. I did not testify in Iowa. I testified in Arkansas.
And the—that was the very first time I had ever testified. And the
judge qualified me as an expert in gynecology. He did not qualify
me as an expert in abortion.

In Arkansas, he did qualify me as an expert.

Mr. NADLER. So in this 1998 case, where it says that “plaintiffs
have offered unrefuted evidence that Dr. Kathi Aultman, one of the
defendant’s affiants, has not performed an abortion since 1982 and
is not current on the medical aspects of abortion,” that’s correct?

Dr. AULTMAN. No.

Mr. CHABOT. The gentleman’s time has expired. The witness can
answer the question.

Mr. NADLER. Is the court incorrect in saying that?

Dr. AuLTMAN. What you just said was incorrect.

Mr. NADLER. I just read from the court decision.

Dr. AuLTMAN. I know, but

Mr. NADLER. This is Planned Parenthood of Greater Iowa v. Mil-
ler, Southern District of Iowa, 1998, footnote 9. It says, “Plaintiffs
have offered unrefuted evidence that Dr. Kathi Aultman, one of the
defendant’s affiants, has not performed an abortion since 1982 and
is not current on the medical aspects of abortion.” That was correct
in 1998?

Dr. AuLTMAN. Okay, I—what I would say is, I don’t know what
that finding was. It’s true that I had not performed an abortion
since that time.

Mr. NADLER. More important is the second half, “is not current
on the medical aspects.”

Mr. CHABOT. The gentleman’s time has expired.

Mr. NADLER. That was the finding of the court.

Mr. CHABOT. The gentleman’s time has expired. She has an op-
portunity to explain her answer. Go ahead.

Dr. AULTMAN. I would just say that I have kept current on abor-
tion techniques. That particular court may have decided that I
wasn’t for some reason, but I have.

Mr. CHABOT. Okay. The gentleman from Tennessee is recognized
for 5 minutes.

Mr. JENKINS. Thank you, Mr. Chairman.

I'd be interested in knowing the relative amount of knowledge
that this lady has compared to the Members of the panel here.
[Laughter.]
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Mr. JENKINS. I don’t have any questions at this time. And I'm
willing to yield to the Chairman, if the Chairman has additional
questions.

Mr. CHABOT. Thank you. I have a few, and I appreciate the gen-
tleman yielding.

Dr. Aultman, let me ask you this, when asked about the pain ex-
perience involved in one of these, and I think you had mentioned
before that there is certainly pain involved in a partial-birth abor-
tion, Professor Robert White, the director of the Division of Neuro-
surgery and Brain Research Laboratory of Case Western Reserve
School of Medicine stated that, quote, “The fetus within this time
of gestation, 20 weeks and beyond, is fully capable of experiencing
pain,” unquote. And in referring to partial-birth abortion, he con-
cluded, and again I quote, “Without question, all of this is a dread-
fully painful experience for any infant subjected to such a surgical
procedure.”

Would you agree with that? And is there anything that you’d like
to comment on, relative to it?

Dr. AULTMAN. Yes. That’s not my area of expertise, but actually
I had planned to submit some articles written by experts on the
mechanisms of pain in fetuses.

Mr. CHABOT. Okay, thank you.

Dr. Cook, did you—I saw you looking over there. I've got another
question for you, but I'll——

Dr. Cook. Just briefly, clearly, on the fetal pain issue, I do fetal
surgeries on fetuses that are in utero at the exact same gestational
ages. We do anesthetize those babies. They do withdraw from nee-
dles and other instruments. They do show pain and grimace re-
sponses. And we observe the same thing in infants of the same ges-
tational ages in our neonatal unit where we also work with those
infants.

Mr. CHABOT. Thank you very much.

And, Dr. Aultman, I'd like to get back to you, if I can. What are
some of the health risks for women undergoing partial-birth abor-
tion? What are some of the problems that one could have or could
result from partial-birth abortion?

Dr. AULTMAN. These would include hemorrhage; infection from
retained products; DIC, which is a condition where a woman can
just start bleeding and can’t stop because of her clotting factors
being used up; embolus, where fluid or tissue can enter the moth-
er’s circulation. I think that one of the biggest things that we see
or that there’s a concern of is incompetent cervix, because the cer-
vix is dilated so much more in this procedure than it is in the
D&E. And there’s some suggestion that, as you dilate the cervix
larger, that there’s more chance of incompetence. And I think Dr.
Cook has actually seen that in his practice, where he’s had women
come in with cervical incompetence.

Mr. CHABOT. Thank you very much, Doctor.

Dr. Cook, let me get back to you, if I can. In your testimony, at
least in the written testimony, you had stated that you queried
many colleagues with decades of clinical experience and have yet
to find one individual who has experienced a clinical situation that
would require this procedure, and of course “this procedure” being
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partial-birth abortion. Could you expand on this? Were most of
those whom you queried experts in your field as well?

Dr. Cook. When the procedure first came to the attention of the
more general medical public in the mid 1990’s, we all began to ask
ourselves, “Are people really doing this procedure? This sounds
crazy. Why are they doing this procedure? What benefit is there to
this procedure?” And none of us ever found any answers. And then
we all look at the actual cases where these were performed. And,
again, these are performed predominantly by general practitioners.

Dr. Carhart, for instance, has no hospital privileges, is not cer-
tified by any board of medicine. A lot of these practitioners are in
those similar situations.

And we reviewed those cases that were submitted to Congress—
Dr. McMahon’s series, Dr. Haskell’s cases—and could not find a
medical indication for why they were doing these procedures, be-
cause we care for the exact same women with the exact same diag-
noses, and we never have to resort to these barbaric procedures.

So we started asking ourselves why are people doing these
things, and we never really came up with any good reason why
anyone would be doing this. And I think that’s why people like the
AMA say this is bad medicine. There is no indication to do this.

And there are, in fact, health risks of doing this procedure. The
ones that I see are the more prolonged health risks, the concerns
about this massive, over-dilation of the cervix, with up to 15 to 25
dilators during this 3-day process to effect this partial-birth abor-
tion. These women then have cervical weakness, inability to carry
pregnancies with subsequent pregnancies.

So we’re concerned that this is going to endanger the health of
women. It’s not only not necessary to protect the women’s health,
but it may be endangering their health.

Mr. CHABOT. Thank you, Doctor. And the gentleman from Ten-
nessee’s time has expired. And I thank him for yielding.

The gentleman from Virginia, Mr. Scott, is recognized for 5 min-
utes.

Mr. ScorT. Thank you, Mr. Chairman.

Mr. Heller, it was pointed out that several States have passed
similar laws. Are any of them presently being enforced?

Mr. HELLER. Well, all that were challenged have been held un-
constitutional. The remaining ones that were never challenged in
court are generally viewed as unenforceable in those States, so
none of them stand as an enforceable statute.

Mr. ScoTT. And who gets to decide these procedures? The doctor,
the patient, the judge, and I guess we’re doing congressional find-
ings—if you had a trial, Mr. Heller, how would—would the congres-
sional findings even be admissible?

Mr. HELLER. They might be admissible as a statement of what
Congress enacted. But I will say that the people who determine
what is the most appropriate procedure to use in any medical area,
abortion and otherwise, are typically the physician and the patient,
or perhaps a group of physicians. What the Supreme Court has
long said is that especially in the area of abortion, you don’t have
people like Dr. Aultman and Dr. Cook who oppose all abortion tell-
ing doctors who actually provide this needed service to women how
they should go about doing their medical treatment.
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Mr. ScoTT. Dr. Aultman, are you familiar with the position of
medical organizations and where they are on this issue?

Dr. AULTMAN. You mean as far as the American Medical Associa-
tion and ACOG?

Mr. ScotT. Yes, those would be two.

Dr. AULTMAN. Yes.

Mr. ScoTT. What is their position?

Dr. AuLtmAN. Well, ACOG, although they stated that they could
find no reason for this procedure, they don’t feel the Government
should be regulating the practice of medicine.

Mr. Scortt. Did you say they support or oppose the bill?

Dr. AuLTMAN. ACOG opposes the bill.

Mr. Scotrt. Okay. AMA?

Dr. AuLTMAN. The AMA 1 think basically supported—are you—
well, the original—I don’t know how they support this bill.

Mr. ScotT. Do you have any communication from the AMA sub-
sequent to May 14th, 19977

Dr. AuLTMAN. I'd have to look.

Mr. ScoTT. I have a letter from them that says that they have
a report: Other than in extraordinary circumstances where severe
fetal abnormalities inconsistent with life exist, because sacrificing
the fetus and/or destruction of the fetus is rarely necessary, even
when ending the pregnancy to preserve the life or health of the
mother.

They suggest it’s rarely needed or only in extraordinary cir-
cumstances, suggested there are some circumstances where it
would be needed for the health or life of the mother. Is that right?

Dr. AULTMAN. Well, I think that they probably put that language
in there because no one knows anything for certain.

Mr. Scort. But the AMA does not support the legislation. Is that
what you’ve informed us of?

Dr. AuLTMAN. I think they don’t support the intervention of Gov-
ernment in medicine.

Mr. ScoTT. Which means that they do not support. Do you know
of any health groups that support the legislation?

Dr. AuLTMAN. PHACT, Physicians’ Ad Hoc Coalition for Truth,
which is a group of physicians. I know that APLOG, which is the
American College of Pro-Life Obstetricians and Gynecologists sup-
ports this bill.

Mr. ScotrT. Okay, those are organized for a specific purpose of
opposing abortion. Do any general medical organizations support
the legislation, that you're aware of?

Dr. AULTMAN. Actually, PHACT does not support abortion—legis-
lation. It only was created regarding this issue.

Mr. ScorT. Can you have legislation without a health exception?
Mr. Heller, do you want to answer that? Is there anyway that you
can pass legislation without a health exception? Or has the Su-
preme Court told us each and every time they’ve dealt with it that
you have to have a health exception?

Mr. HELLER. It’s consistent through the last 30 years of Supreme
Court jurisprudence that there must be a health exception. Attor-
ney General Ashcroft believes there must be a health exception.
Every court that has considered every one of these statutes has
struck it down in part because it lacked a health exception.
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Mr. ScoTT. Does this legislation include a health exception?

Mr. HELLER. No, none.

Mr. Scort. Thank you.

Mr. NADLER. Would you yield to me?

Mr. ScortT. I would yield to the gentleman from New York.

Mr. CHABOT. The gentleman’s time has expired, but if he wants
to yield for a quick question.

Mr. NADLER. Yes, thank you.

I was intrigued—it’s been repeatedly said here that there’s never
a proper necessity—there’s never a necessity for a partial-birth
abortion or for a D&X procedure. And I'm reading a quote here
from the American College of Obstetricians and Gynecologists that
says, “Depending on the physician’s skill and experience, the D&X
procedure can be the most appropriate abortion procedure for some
women in some circumstances. D&X presents a variety of potential
safety advantages over other abortion procedures used during the
same gestational period. Compared to D&Es involving dismember-
ment, D&X involves less risk of uterine perforation or cervical lac-
eration because it requires the physician to make fewer passes into
the uterus with sharp instruments and reduces the presence of
sharp fetal bone fragments that can injure the uterus and cervix.
There’s also considerable evidence that the D&X reduces the risk
of retained fetal tissue, a serious abortion complication that can
cause maternal death, and that D&X reduces the incidence of a
free-floating fetal head that can be difficult for a physician to grasp
and remove and can thus cause maternal injury. That D&X proce-
dures usually take less time than other abortion procedures used
at a comparable stage of pregnancy can also have health advan-
tages.”

In view of this finding of ACOG, Dr. Aultman, can you justify
your statement that ACOG and others have—that no one has ever
cited—that there are never circumstances where a D&X procedure
is the indicated best and safe procedure?

Mr. CHABOT. And since the gentleman is out of time, I'd like to
add something to that question: Isn’t it also accurate that this
s}e;me()organization has also said just the opposite of what they said
there?

Dr. AULTMAN. I think that’s true. They've said both things.

And I have to say that I totally disagree with:

Mr. NADLER. I didn’t ask you if you disagree. I asked if—how,
given the fact that ACOG, which is the American College of Obste-
tricians and Gynecologists, has cited all these different reasons
why in some cases D&X is the safest and best procedure, you can
sit there and say that it is clear that no one ever said that it’s the
safest and best procedure under any circumstances. It’s simply un-
true.

Mr. CHABOT. The gentleman’s time has expired.

Mr. NADLER. Because you don’t want her to answer the question.

Mr. CHABOT. The doctor has an opportunity to answer the ques-
tion, all those questions, if the doctor would like to.

Mr. NADLER. It was one question.

Mr. CHABOT. Although, at this time, it’s a little bit difficult to
know exactly what the question is.

Mr. NADLER. Shall I restate it? [Laughter.]
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Mr. CHABOT. No.

Dr. AuLT™MAN. [—]——

Mr. NADLER. I think I better restate it in one sentence.

Mr. CHABOT. The point is, they’ve been on both sides of the issue,
as has the AMA.

Mr. NADLER. No, no. The question was, in one sentence, given
that quote from the American College of Obstetricians and Gyne-
cologists, how can it be truthful to say that no respectable body of
medical professionals involved in the field believes that D&X proce-
dures are ever the best, safest procedure in any circumstance?

Dr. AULTMAN. I guess I had not seen that particular——

Mr. NADLER. Thank you.

Mr. CHABOT. But the doctor has seen the statement that indi-
cates that they're never medically necessary by the same organiza-
tion?

Dr. AULTMAN. That’s right.

Mr. CHABOT. Okay.

Mr. NADLER. Do you have that citation?

Mr. CHABOT. I'll yield at this time—the gentleman’s time has ex-
pired—to the gentleman from Alabama. Mr. Bachus is recognized
for 5 minutes.

Mr. BAcHUS. I thank the Chairman.

Mr. NADLER. Do you have the citation for that other statement?

Mr. CHABOT. We'll get it to you.

Mr. BACHUS. And I've not attended the whole hearing, so I would
ask the Chairman or someone else, if 'm asking a repetitive ques-
tion, just to stop me and I'll go on to another.

Mr. CHABOT. Repetitiveness has never stopped us in this Com-
mittee before, so—— [Laughter.]

Mr. CHABOT. Or any other Committee, I might add.

Mr. BAcHUS. This question is for Dr. Cook. Dr. Cook, I was read-
ing your testimony, and you say you have questioned many col-
leagues with decades of clinical experience and have yet to find one
individual who has experienced a clinical situation that would re-
quire this procedure. Would you expand on that?

Has he been asked to expand on that before?

Mr. CHABOT. He’s been asked, but I think it’s an appropriate
question.

Dr. CooK. I can just answer briefly. Again, this came as new in-
formation to most of us that practice medicine of complicated preg-
nancies, and we began to ask ourselves—many of us would talk
amongst ourselves, you know, “Who’s doing this procedure?”
“Where have you seen this procedure?” “Why is it being done?” No
one could come up with a reason why it would be a preferable pro-
cedure, and no one had any data to show that it was a preferable
procedure.

The expert in the Carhart decision, for instance—Dr. Stubblefield
himself hasn’t even performed the procedure. So this is not a proce-
dure that is ever relied upon by anybody who is practicing legiti-
mate medicine to perform a procedure to empty the uterus. Most
medical physicians have to answer to someone, usually either your
institution, where you have an institutional review board, or your
board of medicine. But if you bypass those situations by not having
hospital privileges anywhere, and not being board certified by any-
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one, maybe you can bypass that system. Most of us don’t have that
opportunity.

Mr. BACHUS. In your testimony, you state that the procedure in
the legislation would ban, quote—or the procedure it bans “does
not protect the life nor preserve the health of pregnant women. It
also does not enhance the ability of women to have successful preg-
nancies in the future and may even hinder such efforts.”

Now, Mr. Heller, on the other hand, he has—there’s a statement
in the legislation that says that a partial-birth abortion is never
medically necessary and may in fact be harmful to a woman’s
health. He calls that part of the legislation, that statement in the
legislation, false. Are those statements in the legislation false or
are they true? Are his assertions groundless?

Dr. Cook. Those statements are true. When 1 testified before this
Committee in 97, there were no physicians willing to come forward
to testify in support of the procedure. This procedure still has not
become a mainstream medical procedure. It’s still not endorsed.
And nobody still has come forward with any credible evidence
showing the indication for the procedure, why it should be used,
why it would be preferable. It’s just not the case.

So it is not a situation where it would endanger a woman’s
health to eliminate the procedure. And in fact, we feel it would pro-
tect women’s health.

We have been approached by women who have had the procedure
done, who have had subsequent pregnancy complications. I'm not
there at the time the procedure is being performed, so I don’t know
about the immediate complications. But I have been contacted by
women about long-term complications from the procedure.

Mr. BACHUS. Okay. So his assertions are basically groundless?

Dr. Cook. I don’t know upon what he bases those assertions.

Mr. BAcHUS. But you don’t—okay.

Professor, I'd like to ask you a question. In your opinion, does
Congress have the authority to legislate based upon factual conclu-
sions that contradict the findings of fact issued by a district court
judge who has reviewed the same evidence?

Mr. DEsTRO. Well, first of all, Congressman, I think the answer
is, if it’s purely the same evidence, probably not. But it’s not the
same evidence. I mean, there’s more evidence here.

And what I would like you to think about, and it’s a way of reha-
bilitating one of our witnesses here, Mr. Nadler made the point
that there was unrefuted testimony that Dr. Aultman wasn’t quali-
fied. Okay, whose fault was that, that it was unrefuted? It was the
defense counsel’s fault. It wasn’t her fault. He didn’t come in—the
defense counsel didn’t do his job.

In this case, defending this is going to be the job of the Justice
Department. They’re going to have to come forward and they're
going to have to show that Congress had a reason for passing this
law.

And in point of fact, and I'd ask you to engage in a bit of a
thought experiment here, the fact of the matter is that the Amer-
ican College of Obstetricians and Gynecologists is no more happy
if the woman undergoing one of these procedures were to turn
around later and sue the doctor for malpractice. If she wins, that’s
a regulation of the practice of abortion. And there’s no doctor—no
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doctor is going to be able to come in later and say, “Oh, but the
jury had to have a health exception in mind. I did it for her.”

So what Justice O’Connor wants to know about is: Is this proce-
dure healthy for women? If the answer is no, then it doesn’t need
a health exception.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Indiana, Mr. Hostettler, is recognized for 5
minutes.

Mr. HOSTETTLER. Thank you, Mr. Chairman. Mr. Chairman, I'm
going to take a little bit different tack, in that this Subcommittee
is the Subcommittee on the Constitution in the House of Rep-
resentatives, and so, therefore, we are much more concerned with
the constitutional authority of the House of Representatives to leg-
islate in these areas. And as we all take an oath to uphold the Con-
stitution—and not necessarily as the Supreme Court sees the Con-
stitution.

But, Mr. Heller, you suggested in your testimony that it was
stated in Marbury v. Madison that the Court has the final word on
constitutionality. You’re not suggesting that Chief Justice John
Marshall actually said that in Marbury v. Madison, are you?

Mr. HELLER. Not in those exact words.

Mr. HOSTETTLER. Right.

Mr. HELLER. But it’s certainly what the case stands for.

Mr. HOSTETTLER. Well, because as Walter Murphy in his work,
why Marbury v. Madison, said this, “For his part, Marshall in
Marbury never claimed judicial monopoly on constitutional inter-
pretation, nor did he allege judicial supremacy, only authority to
interpret the Constitution in cases before the Court.”

So with regard to individual cases, he talked about constitu-
tionality. And you would say that laws made in pursuance of the
United States—made in pursuance of the Constitution are supreme
laws of the land, would you not?

Mr. HELLER. A statute passed by Congress is not supreme above
the Constitution.

Mr. HOSTETTLER. Are you familiar with article VI of the Con-
stitution?

Mr. HELLER. Yes.

Mr. HOSTETTLER. Article VI of the Constitution says that the
Constitution and the laws of the United States which shall be
made in pursuance thereof, and all treaties made or which shall be
made, under the authority of the United States, shall be the su-
preme law of the land, correct?

Mr. HELLER. That’s what it says, but the Supreme Court for over
200 years—well, 199 years, and I think Congress probably has said
this as well, that the Constitution is supreme over statutes and
treaties.

Mr. HOSTETTLER. But the Constitution doesn’t say that? You’'ll
give me that?

Mr. HELLER. Well, you know, I think this is such a basic prin-
ciple of our Government that you’d have to have a revolution in
this country to change it.

Mr. HOSTETTLER. Well, that’s what the Constitution was the re-
sult of, revolution.



40

Mr. HELLER. That’s right. You’d need another one to supplant
the Supreme Court.

Mr. HOSTETTLER. Is that right? You think so? Well, that’s not
what Chief Justice John Marshall said. As you probably know,
after Marbury v. Madison, they impeached Samuel Chase, they
were so impressed by that opinion.

Mr. HELLER. But he wasn’t John Marshall; he was Samuel
Chase. [Laughter.]

Mr. HOSTETTLER. And I'd like to read you—according to Louis
Fisher, a specialist on separation of powers for the Library of Con-
gress, he said, “If that move succeeded,” meaning the impeachment
and removal of John Marshall, “Marshall had reason to believe he
was next in line.”

In a letter that was written between Marshall and Samuel
Chase, Marshall suggested this—and the Court is very desirous of
using letters from high U.S. Government officials to other individ-
uals. So this is what he said, “I think the modern doctrine of im-
peachment should yield to an appellate jurisdiction in the Legisla-
ture. A reversal of those legal opinions deemed unsound by the
Legislature would certainly better comport with the mildness of our
character than would a removal of the judge who has rendered
them unknowing of his fault.” So Marshall suggested to Chase that
an opinion that was not within the desired realm of the Court
should yield to an appellate jurisdiction, that appellate jurisdiction
being the Legislature.

You would agree with Marshall on that, would you not?

Mr. HELLER. No, but I would actually I think defer to Professor
Destro, who I think will agree with me that the Constitution is the
supreme law of the land and that the Supreme Court is the final
arbiter of what the Constitution means.

Mr. HOSTETTLER. Don’t get me wrong, I'm not an attorney, so I
just read the Constitution.

Mr. HELLER. Yes. You’re misreading it. [Laughter.]

Mr. HOSTETTLER. I am?

Mr. HELLER. Yes.

Mr. HOSTETTLER. Is that right? So to say—so I'm misreading it
when I say—so article VI, that’s not article VI of the Constitution?

Mr. HELLER. Again, I would defer to Professor Destro. Maybe he
can agree with you about some of that.

Mr. HOSTETTLER. I can defer to all the law school professors
there are. They’ll probably say the same thing. And if the Court in
fact changes its mind next month, they’ll have to put out new text-
books to teach the next set of law students the same thing—the
new thing.

So as you both suggested, and Professor Destro said, that’s ongo-
ing, that in fact later the Supreme Court and subsequently law
schools will say that partial-birth abortion is in fact—the ban of it
is constitutional. Is that not right?

Mr. HELLER. Well, what is true, and I agree with Professor
Destro that Plessy v. Ferguson over 50 years later was reversed by
Brown v. Board of Education. I daresay, during those 50 years, the
composition of the Supreme Court completely changed. Here we
have
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Mr. HOSTETTLER. And so if it completely changes, if it completely
changes between now and, say, the election in 2008, partial-birth
abortion may be in fact constitutional? Is that not right? I mean,
may be unconstitutional, the protection of it.

Mr. HELLER. Also during those 50 years, there were significant
changes in American society. Here we have Congress 2 years after
a Supreme Court decision directly defying a Supreme Court prece-
dent where there has been not only no change in the composition
of the Supreme Court but no suggestion of a change in the composi-
tion of the Supreme Court.

Mr. HOSTETTLER. Are you suggesting that the Federal
judiciary——

Mr. CHABOT. The gentleman’s time has expired——

Mr. HOSTETTLER. One more question.

Mr. CHABOT. Okay.

Mr. HOSTETTLER. Are you suggesting that the Federal judiciary
is somehow immune from popular influence with regard to its deci-
sions?

Mr. HELLER. No.

Mr. HOSTETTLER. Thank you.

Mr. CHABOT. Thank you.

The gentlelady from Pennsylvania is recognized.

Would the gentlelady yield for just a moment?

I appreciate the gentlelady yielding.

I would disagree with Mr. Heller’s point that the Congress is di-
rectly refuting the Supreme Court here. I think we have very care-
fully crafted a bill which takes the two principle concerns that the
Supreme Court had in the lower court case into consideration, one
being the definition of partial-birth abortion, one being the factual
findings that the lower court found. We are a separate constitu-
tional branch of the Government. After extensive congressional
hearings and expert witnesses, both this afternoon and in previous
Congresses, we have entered into the findings of fact in this legisla-
tion, those findings.

So I think this is a different partial-birth abortion bill than the
Nebraska case and the two previous congressional cases.

And I thank the lady for yielding, and I now give her her time
back, which is 4 minutes and 8 seconds, to be exact.

Ms. HART. Thank you, Mr. Chairman.

Well, I hope this is not taken as browbeating, but, Mr. Heller,
I have a question for you regarding Stenberg. And I want to know,
first of all, if you would agree that regardless of the final findings
of the district court, that the factual record was highly disputed.
It appears as though today we have witnesses who would dispute
those factual findings. Obviously, the Congress disputes those fac-
tual findings. I would like to know if you agree with me that they
are disputed, as well.

Mr. HELLER. Well, I guess anyone can get up and dispute any-
thing they want. These people are certainly

Ms. HArT. With some very fair, factual findings. My question to
you is yes or no.

Mr. HELLER. I'm sorry, with what factual findings?

Ms. HART. Do you agree that those are reasonably disputed fac-
tual findings, that the medical professionals
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Mr. HELLER. I don’t believe they're reasonable.

Ms. HART. Okay, then I don’t choose to ask you any more ques-
tions. [Laughter.]

Ms. HART. My next question I guess is for Dr. Aultman. And I'm
sorry about the browbeating that you received earlier. It appears
to me that you have quite a bit of experience, having participated
in a number of different angles of this issue.

The question I have for you is regarding any clinical studies of
the D&X procedure. Are you aware of any? Have any been done
that you’re aware of that would provide us with a little more facts
regarding its necessity?

Dr. AULTMAN. When I was first asked to testify, one of the ques-
tions to me was, has there been any change? Have there been any
studies? And I did an extensive literature search and had other
people doing searches for me, and we could not find anything new
since—well, we couldn’t find anything at all.

And one of the problems in general is that D&X’s aren’t a sepa-
rate category. Reporting is voluntary. Four States don’t even report
to the CDC, so it’'s—and there have been no studies that I know
of, looking at complications, looking at when its indicated, or any-
thing like that.

Ms. HART. Okay, so I would I guess ask Dr. Cook, are you aware
of those type of studies, clinical studies that were done of that pro-
cedure that would give us any more clear light on that issue?

Dr. Cook. I am not. And, again, it’s the same sort of situation.
These are voluntary reporting situations. They’re frequently per-
formed in clinics outside of supervision of hospitals and other regu-
latory bodies, so theyre seemingly done, to me, intentionally to
sidestep such supervision.

Ms. HART. Thank you.

And I just want to also, Mr. Chairman, if I may, further discuss
the issue of the AMA and its support or nonsupport of this proce-
dure. I know that this Congress and our staffs have done some
pretty extensive research and found that there are no articles pub-
lished in any peer-review journals that establish that partial-birth
abortions are superior in any way to other established abortion pro-
cedures. And I think that’s an important issue for us to consider.
Obviously, as we look at this, and we look at findings and modern
medicine, it does progress as the years go by, and I think it’s im-
portant for the Congress to look at new findings and facts as we
consider how to handle this issue.

Thank you, Mr. Chairman. I yield back.

Mr. CHABOT. I thank the gentlelady from Pennsylvania.

The gentleman from Virginia is recognized, Mr. Forbes, for 5
minutes.

Mr. NADLER. Mr. Chairman, before that, I think I must comment
on an aspersion thrown by the previous witness, and I request per-
mission to do so.

Ms. HART. No.

Mr. CHABOT. Which witness are we talking about?

Mr. NADLER. Dr. Cook.

Mr. CHABOT. I didn’t hear any aspersion.

Mr. NADLER. I did, and I'll identify

Ms. HART. Mr. Chairman——
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Mr. HOSTETTLER. Regular order.

Mr. NADLER. Regular order? I——

Mr. CHABOT. If it’s a point of personal privilege, I'll let—it was
an aspersion toward whom?

Mr. NADLER. Towards all abortion clinics and all doctors who
perform abortions.

Mr. CHABOT. I could give you lots of aspersions toward abortion
clinics, but that’s [Laughter.]

Mr. NADLER. I'd like to comment on it, if I may, for a moment.

Mr. CHABOT. I'll give the gentleman 1 minute to make his com-
ments.

Mr. NADLER. Thank you. It'll only take a minute. The gentleman,
Dr. Cook, casually commented that people perform abortion in clin-
ics in order to escape supervision. I would point out that the reason
these procedures and other abortion procedures are done in clinics
are because, for various reasons—perhaps political power, perhaps
certain organizations involved physical coercion and terrorism—Ilots
of hospitals won’t do abortion procedures of any type. And that’s
why they’re done in clinics, not to escape certain kinds of medical
supervision. And I'd also point out, they're all subjected to State li-
censing boards.

Thank you.

Dr. Cook. With all due respect to the Congressman, it does con-
cern me when physicians who perform these type of rogue proce-
dures who are not even board certified by any board of medicine,
performing these procedures without any hospital privileges in out-
side clinics with no regulation or supervision. That concerns me.

Mr. NADLER. Then perhaps we ought to require these procedures
to be performed in every hospital and only in hospitals.

Mr. CHABOT. The gentleman is saying that he would require par-
tial-birth abortions——

Mr. NADLER. No, I would——

Mr. CHABOT [continuing]. Be performed in hospitals?

Mr. NADLER. No. I don’t think we ought to comment on partial-
birth abortions. But I do think that since there’s a constitutional
right to have abortions performed, one of the real problems is that,
through a combination of all kinds of pressures—political, physical
threats—we have made it impossible to find abortions in most
counties in this country, and in many hospitals, and that’s why
they are done in clinics where there are doctors courageous enough
to perform them.

And I would, frankly, require that any department of obstetrics
and gynecology make available abortions to people who request
them and have a constitutional right to them.

Mr. CHABOT. We'll go back to regular order.

The gentleman from Virginia, Mr. Forbes, is recognized for 5
minutes.

Mr. FORBES. Thank you, Mr. Chairman.

And I would like to thank each of the members of the panel,
whether I agree with you or disagree with you, for being here
today. I do take a little exception to the statements that were made
earlier, that what we’re doing here is silly or what you're doing is
silly. I think you have people who have very strong commitments
on both sides, and I appreciate your being here.
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I would like, Mr. Heller, to ask you a question, and please forgive
me for having to cut you off, maybe, on some of your answers. I
only have 5 minutes, and you can submit whatever you want to us
in writing.

But I'd like to go back to the question that I heard raised earlier
about the pain of fetus, when this partial-birth abortion is done.
You heard the testimony that was made, that the baby, the fetus—
you pick whatever terminology you want to have—feels pain. Do
you agree with that or disagree with that?

Mr. HELLER. Well, 'm a lawyer and certainly not an expert on
the issue of fetal pain. I will say that——

Mr. FORBES. But you've tried a lot of these cases, and you've
heard a lot of testimony.

Mr. HELLER. Let me say this: It’s not been an issue in very many
of the cases, because none of these statutes, including the bill be-
fore Congress, before this Committee today, say anything about
fetal pain.

Mr. FOrRBES. Then it would be a fair statement to say at least
that?you don’t have any evidence to the contrary, that there is
pain?

Mr. HELLER. There’s a lot of evidence to the contrary of what Dr.
Aultman said.

Mr. CHABOT. Would the gentleman yield for a moment?

Mr. FORBES. Yes, sir.

Mr. CHABOT. The statement that was just made is inaccurate.
There is a finding of fact in this particular legislation which talks
about fetal pain, because it is—there’s medical testimony to that
this afternoon, as there was in the past.

I yield back to the gentleman.

Mr. FOrRBES. Mr. Chairman—Mr. Heller, I want you to be able
to answer, just they’re confining me in a few minutes. Please sub-
mit whatever you have to me, whenever you get a chance, in writ-
ing, and I'll get it in the record, on the fact that there is no pain.

But let me ask this question, assuming that there is, assuming
that there—is there any method of destroying a fetus that would
be so egregious that you would be willing to say that it could be
constitutionally prohibited?

Mr. HELLER. Well, it’s not for me to decide what should be con-
stitutionally prohibited.

Mr. FORBES. I understand that. I'm just asking your opinion.
You're a witness testifying before us. All of you are giving us your
opinions.

Mr. HELLER. My personal opinion?

Mr. FORBES. Yes, sir.

Mr. HELLER. I think that whatever method is safest for the
Koman, no matter what its other features, should be available to

er.

Mr. FORBES. So it would be fair to say, then, that you would con-
clude that there is no method of abortion, no matter how egregious
it would be, painful it would be to the fetus, as long as it was safe
for the woman that was undergoing the abortion?

Mr. HELLER. Again, if it’s a safe and medically appropriate proce-
dure, and in fact the safest under some circumstances, then it
should be available to women because I believe that the patient’s
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health should predominate in this situation, as it does in every
other form of medical treatment.

Mr. FORBES. Let me ask you then, on partial-birth abortion, can
you tell me which situations exist where there is no other safe
method? And I understand that we could always argue that one is
safer than another, but is there any situation where you would
have a partial-birth abortion that there would not be a safer meth-
od that would be available?

Mr. HELLER. I suppose that—first, I need to know whether you
mean the definition of partial-birth abortion that Nebraska used or
the one in this bill or the one that’s in the findings or some other
one.

Mr. FOrRBES. Why don’t you take whichever one you want or all
three?

Mr. HELLER. I don’t know what the term means. I don’t know
what the definition of the term is.

Mr. FORBES. So you don’t know what partial-birth abortion
means?

Mr. HELLER. It’s a term that’s been defined in many different
ways.

Mr. FORBES. Take the one in this statute.

Mr. HELLER. The one in this statute? I don’t think there’s been—
I'm not aware of medical testimony, which is my only source of in-
formation, about the specifics of this statute at all, either way

Mr. ForBES. Okay. Let’s take the previous statute in the
Stenberg case.

Mr. HELLER. Well, with respect to the Stenberg case, the testi-
mony was clear that what was prohibited by that included the dila-
tion and evacuation method, as well as what’s called the intact
D&X method. It’s quite clear that those are the safest for many
women in many circumstances.

Are they the only method? No. You could do a hysterectomy as
well and deprive the woman of her fertility.

Mr. FORBES. You could. But without being——

Mr. HELLER. Well, that’s what you asked: Is it the only method?
No, it’s not.

Mr. FORBES. The only safe method that was there.

Mr. HELLER. But it depends. I guess it depends on one’s defini-
tion of safety.

For example, if I have a bruise on my arm, I can have the bruise
treated or I can have my arm amputated. They might both be safe
in some sense. It’s all a matter of relative safety.

Mr. FORBES. I understand. Well, if you get any information, you
can submit it to us. Or any of the other members of the panel, if
you would submit that, we would like to take that into consider-
ation.

Mr. HELLER. The relative safety of D&E is well-established by
the CDC.

Mr. FORBES. You are not a medical doctor, correct?

Mr. HELLER. That’s correct.

Mr. FORBES. And you’re not a Supreme Court Justice, obviously.

Mr. HELLER. None of us here are.



46

Mr. FORBES. But do you feel yourself competent to testify today
regarding partial-birth abortion, as a witness before this Com-
mittee?

Mr. HELLER. Well, what I've testified to is about the constitu-
tionality of prohibitions on what is variously called partial-birth
abortion, and I do feel competent to testify about that.

Mr. FORBES. Mr. Chairman.

Mr. CHABOT. I thank the gentleman from Virginia.

The bells that everyone just heard are calling the Members to
the floor for a series of three votes. Fortunately, we just concluded
the questioning as well, so the timing was very appropriate.

I want to thank the panelists this afternoon for their excellent
testimony. It will become part of the record in this very, very im-
portant case.

Mr. NADLER. Mr. Chairman?

Mr. CHABOT. The Members and witnesses will have 7 legislative
days in which to submit additional materials for the record.

Mr. NADLER. And to revise and extend their remarks.

Mr. CHABOT. And to revise and extend their remarks.

And if there’s no further business to come before this Committee,
we are adjourned.

[Whereupon, at 3:44 p.m., the Subcommittee was adjourned.]
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STATEMENTS SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE STEVE CHABOT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF OHIO

We have convened this afternoon to receive testimony on H.R. 4965, the “Partial-
Birth Abortion Ban Act of 2002.”

Partial-birth abortion is the termination of the life of a living baby just seconds
before it takes its first breath outside the womb. The procedure is violent. It is grue-
some. It is infanticide.

On June 19, on behalf of a bi-partisan coalition, I introduced H.R. 4965, the “Par-
tial-Birth Abortion Ban Act of 2002.”

H.R. 4965 will ban this dangerous and inhumane procedure during which a physi-
cian delivers an unborn child’s body until only the head remains inside the womb,
punctures the back of the child’s skull with a sharp instrument, and sucks the
child’s brains out before completing delivery of the dead infant. An abortionist who
violates this ban would be subject to fines or a maximum of two years imprison-
ment, or both. H.R. 4965 also establishes a civil cause of action for damages against
an abortionist who violates the ban and includes an exception for those situations
in which a partial-birth abortion is necessary to save the life of the mother.

A moral, medical, and ethical consensus exists that partial-birth abortion is an
inhumane procedure that is never medically necessary and should be prohibited.
Contrary to the claims of those who proclaim the medical necessity of this barbaric
procedure, partial-birth abortion is, in fact, a dangerous medical procedure that
poses serious risks to the long-term health of women. In fact, ten years after Dr.
Martin Haskell presented this procedure to the mainstream abortion community,
partial-birth abortions have failed to become the standard of medical practice for
any circumstance under which a woman might seek an abortion.

As a result, the United States Congress voted to ban partial-birth abortions dur-
ing the 104th, 105th, and 106th Congresses and at least 27 states enacted bans on
the procedure. Unfortunately, the two federal bans that reached President Clinton’s
desk were promptly vetoed.

Two years ago in Stenberg v. Carhart, the United States Supreme Court struck
down Nebraska’s partial-birth abortion ban which was similar, but not identical, to
the previous bans passes by Congress. To address the concerns raised by the major-
ity in Stenberg, H.R. 4965 differs from previous proposals in two areas.

First, the bill contains a new, more precise, definition of the prohibited procedure
to address the Court’s concerns that Nebraska’s definition of the prohibited proce-
dure might be interpreted to encompass a more commonly performed late second tri-
mester abortion procedure.

The second difference addresses the majority’s opinion that the Nebraska ban
placed an “undue burden” on women seeking abortions because it failed to include
an exception for partial-birth abortions deemed necessary to preserve the “health”
of the mother. The Stenberg Court based its conclusion on the trial court’s factual
findings regarding the relative health and safety benefits of partial-birth abor-
tions—findings which were highly disputed. The Stenberg Court, however, was re-
quired to accept these trial court findings because of the highly deferential “clearly
erroneous” standard that is applied to lower court factual findings.

Those factual findings, however, are inconsistent with the overwhelming weight
of authority regarding the safety and medical necessity of the partial-birth abortion
procedure—including evidence received during extensive legislative hearings during
the 104th and 105th Congresses—which indicates that a partial-birth abortion is
never medically necessary to preserve the health of a woman, poses serious risks
to a woman’s health, and lies outside the standard of medical care. In fact, the
American Medical Association has concluded that partial-birth abortion is “not an
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accepted medical practice,” and that it has “never been subject to even a minimal
amount of the normal medical practice development.”

Under well-settled Supreme Court jurisprudence, the United States Congress is
not bound to accept the same factual findings that the Supreme Court was bound
to accept in Stenberg under the “clearly erroneous” standard. Rather, the United
States Congress is entitled to reach its own factual findings—findings that the Su-
preme Court accords great deference—and to enact legislation based upon these
findings so long as it seeks to pursue a legitimate interest that is within the scope
of the Constitution, and draws reasonable inferences based upon substantial evi-
dence. To conclude otherwise would forever bind Congress to the factual findings of
one federal district court—no matter how questionable those findings may have
been or how much those facts may be altered by time. This simply cannot be the
case. Thus, the first section of H.R. 4965 contains Congress’s factual findings that,
based upon extensive medical evidence compiled during congressional hearings, a
partial-birth abortion is never necessary to preserve the health of a woman.

Despite overwhelming support from the public, past efforts to ban partial-birth
abortion were blocked by President Clinton. Now we have a President who is equal-
ly committed to the sanctity of life. A President who has promised to stand with
Congress in its efforts to ban this barbaric and dangerous procedure. It is time for
Congress to end the national tragedy of partial-birth abortion and protect the lives
of these helpless, defenseless, little babies.

PREPARED STATEMENT OF THE HONORABLE JERROLD NADLER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK

Thank you, Mr. Chairman. Today we have a very bad combination: Members of
Congress who want to play doctor, and Members of Congress who want to play Su-
preme Court. When you put the two together, you have a prescription for some very
bad medicine for women in this country.

We have been through this debate often enough to know that you will not find
the term “partial birth abortion” in any medical text book. There are procedures
that you will find in medical text books, but apparently, the authors of this legisla-
tion would prefer to use the language of propaganda than of science. This bill, as
written, fails every test the Supreme Court has laid down for what may or may not
be a constitutional regulation on abortion. It reads almost as if the authors went
through the Supreme Court’s recent decision in Stenberg v. Carhart and went out
of their way to thumb their noses at the Supreme Court, and especially at Justice
O’Connor who is generally viewed as the swing vote on such matters, and who wrote
a concurring opinion stating specifically what would be needed for her to uphold a
statute. Unless the authors think that when the Court has made repeated and clear
statements over the years of what the Constitution requires in this area they were
just pulling our leg, this bill has to be facially unconstitutional.

First and foremost, it does not contain a life and health exception which the Court
has repeatedly said is necessary throughout pregnancy, even post-viability. I know
that some of my colleagues do not like this rule, but there it is in the law and not
in this bill. Even the Ashcroft Justice Department, in its brief defending an Ohio
statute, has acknowledged that a health exception is required by law. While I may
disagree with the Department’s views on whether the Ohio statute adequately pro-
tects women’s health, there is at least an acknowledgment that the law requires
that protection.

This bill is mostly findings. If there is one thing this activist court has made clear,
it is that it is not very deferential to Congress’ determinations of fact. While Con-
gress is entitled to declare anything it wants, the courts are not duty bound to ac-
cept everything we say at face value simply because it appears in a footnote in the
United States Code.

While I realize that many of the proponents of this bill view all abortion as tanta-
mount to infanticide, that is not a mainstream view. This bill attempts to foist a
marginal view on the general public by portraying it as something more extreme,
as having to do only with healthy, full term fetuses. If the proponents of this bill
want to deal with post viability abortions, where a woman’s life and health are not
in jeopardy, then let them write a bill dealing with that issue. But let us not play
these kind of games.

As one of the lead sponsors of the Religious Freedom Restoration Act, I know, as
does Prof. Destro, what comes of Congress ignoring the will of the Supreme Court.
Whatever power Congress had under section 5 of the 14th Amendment as a result
of Katzenbach v. Morgan, which is copiously cited in the bill’s findings, I think the
more recent Boerne decision vastly undercut those powers. Even if Katzenbach were
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still fully in force, as I wish it were, that case only empowered Congress to expand,
not curtail rights under the 14th Amendment. This bill, of course, aims to do the
exact opposite.

It is election time, and that means it is the silly season in Washington. This, Mr.
Chairman, is about as silly as it gets. Unfortunately, there are dire consequences
for American women if this legislation passes.

PREPARED STATEMENT OF THE HONORABLE J. RANDY FORBES, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF VIRGINIA

Thank you Mr. Chairman for holding this important hearing. I am a cosponsor
of the Partial-Birth Abortion Ban Act of 2002 and I hope this legislation will be
quickly brought to the House floor. This legislation addresses a far more funda-
mental issue—our intolerance, as a civilized nation, to allow this unparalleled cru-
elty to continue.

A nation can only be as great as it treats the weakest among us. Throughout our
history great social and political movements have lead to liberation of the most op-
pressed in society. From our own Declaration of Independence, to the freeing of the
slaves, to the women’s suffrage movement, and to the civil rights movement of the
1960’s, America has a rich tradition of looking at its own conscience to act on what
is right. I believe the next great civil right movement in this country will be the
protecting of the unborn.

We see the value of life slowly cheapened everyday in America. Kids are killing
kids over clothing. People commit senseless murders that lack the basic under-
standing that what they did is wrong. And now, the Supreme Court has told us that
it is a constitutionally protected act to crush a baby’s skull only moments before
leaving the safety of his or her mother.

Partial birth abortion is repugnant of a civilized society. Partial birth abortion
goes beyond abortion on demand. The baby involved is not unborn. The difference
between partial birth abortion procedure and infanticide is a mere 3-inches.

While everyone is entitled to his or her own opinion, people are not entitled to
their own facts. On partial birth abortion, the facts are out, the facts are clear. Par-
tial birth abortion is never medically necessary. Partial birth abortion is not a rare
procedure. It happens all the time, and it is not limited to mothers and fetuses who
are in danger. It is performed on healthy women and healthy babies all the time,
and that is what the facts are.

Mr. Chairman, the House and the Senate should vote to ban this horrible proce-
dure, the President should sign the ban, and we should close this horrible chapter
in our history.

MATERIAL SUBMITTED FOR THE HEARING RECORD

Material Submitted by the Honorable Steve Chabot, a Rep-
resentative in Congress From the State of Ohio, and Chair-
man, Subcommittee on Constitution
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The National Abortion Federation letter of June 12 also states,
“This is not a different surgical procedure than D&E.” This state-
ment is erroneous. The D&E procedure involves dismemberment of
the fetus inside the uterus. It is cruel and violent, but it is quite
distinct in some important respects from the partial-birth method.
Indeed, Dr. McMahon himself Ras provided to this subcommittee a
fact sheet, that he sends to other physicians in which he goes into
a detailed discussion of the distinctions between intrauterine dis-
memberment procedures, which he calls disruptive D&E, and the
procedure that he performs, which he calls intact D&E.

This brings us to another important point. There is no uniformly
accepted medical terminology for the method that is the subject of
this legislation. Dr. McMahon does not even use the same term as
Dr. Haskell, while the National Abortion Federation implausibly
%rg%es that there is nothing to distinguish this procedure from

The term you have chosen, partial-birth abortion, is straight-
forward. Your definition is straightforward, and in my opinion, cov-
ers this procedure and no other.

Mr. CANADY. Doctor, if you could summarize and continue and
conclude in another couple of minutes, I'd appreciate it.

Dr. SMITH. I'll just summarize by saying partial-birth abortions
are being heralded by some as safer alternatives to D&E. But ad-
vances in this type of technology do not solve the problem. They
only compound it. In part because of its similarity to obstetrical
techniques that are designed to save a baby’s life and not destroy
it, this procedure produces a moral dilemma that is even more
acute than that encountered in dismemberment techniques. The
baby is literally inches away from being declared a legal person by
every State in the Union. The urgency and seriousness of these
matters therefore require appropriate legislative action. Thank you.

[The prepared statement of Dr. Smith follows:]

PREPARED STATEMENT OF PAMELA SMITH, M.D., DIRECTOR OF MEDICAL EDUCATION,
MT. SiNAI HOSPITAL

Mr. Chairman and honorable members of the subcommittee, I am Dr. Pamela
Smith. [ am a board-certified obstetrician-gnecologist with 15 years experience. |
serve as director of medical education in the department of obstetrics and gyne-
cology at Mt. Sinai Hospital in Chicago, and I am also a member of the Association
of Professors of Gynecology and Obstetrics.

I am also testifying as the president-elect of the American Association of Pro-life
Obstetricians and Gynecologists.

bortion providers claim that participation in intrauterine dismemberment or
“D & E” (dilation and evacuation? techniques often cause severe psychological ill-
effects in counseling staff and surgical providers. Partial-birth abortion iques,
which are distinctly different surgical procedures, compound this problem even fur-
ther. The partial-birth abortion method is strikingly similar to the technique of in-
ternal podalic version, or fetal breech extraction. Breech extraction is a procedure
that is utilized by many obstetricians with the intent of delivering a live infant in
the management of twin p ancies, or single-infant pregnancies complicated by
abnormal positions of the pre-born infant. .

In fact, when I described the procedure of partial-birth abortion to eshysicians and
lay persons who I knew to be pro-choice, many of them were horrified to learn that
such a procedure was even legal.

The development and growing use of the partial-birth abortion method is particu-
larly alarming when one considers the recent actions of the Accreditation Council
for Graduate Medica] Education (ACGME). This Council, whose members include a
non-voting federal official, has tremendous power. It is responsible for aocrediti;)j
medical education programs. Non-accrediter;:mgrsms are not eligible for fede
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funding, and students who graduate from non-accredited programs may not be able
to obtain state licenses, hospital privileges or Board certification.

ACGME is requiring obstetrics and gynecology residency training programs to
provide abortion training either in their own program or at another institution. This
policy will undoubtedl{ used to coerce individuals and institutions to participate
in procedures that violate their moral conscience. Physicians throughout this coun-
try therefore will encounter the ethical dilemma of participating in an abortion 'pro-
cedure which even under Roe versus Wade is literally seconds and inches away from
being classified as a murder by every state in the union. I believe that this factor,
among others, fully justifies the banning of this particular abortion technique.

In a total breech extraction, the physician-—ﬁwuenﬂy with the aid of
ultrasound-—grasps the lower extremities of the bau!H. ith the bag of waters serv-
ing as a buffer and cervical wedge, the }xsician pulls the infant towards the cervix
and vagina. To facilitate the delivery of the head by flexion, care is taken to main-
tain the baby’s spine in a position that points towards the mother’s bladder.

Depending upon the size of the infant, an attempt may be made to deliver the
baby without rupturing the bag of waters. In such a case, the ‘:laf of waters facili-
tates delivery of the head b&; mechanically maintaining cervical dilation. Should the
bag of waters rupture and the head become entrapped, it can be released by cutting
the cervix, or a Cesarean section can be performed to deliver the baby abdominally.

Partial-birth abortions, which according to the physicians who perform them have
been done on babies from the ages of 19 weeks to term, represent a perversion
of the above technique. In these Lﬁrocedures, one basically relies on cervical entrap-
ment of the head to help kee e baby in place while the practitioner plunges a
pair of scissors into the base of the baby’s skull to sever the spinal cord. The scissors
glso creates an opening for the insertion of a suction curette to remove the baby’s

rains.

1f, by chance, the cervix is floppy or loose and the head slips through, the surgeon
will encounter the dreadful “complication” of delivering a live baby. The surgeon
must therefore act quickly to insure that the baby does not manage to move the
inches that are legzﬂly required to transform its status from one of an abortus to
that of a living human child. Although the defenders of this technique proclaim that
it is safe, they have not substantiated these claims. Only two individuals have pro-
vided any kind of data to evaluate. Included in this scanty amount of data, there
is a report of a hemorrhagic complication that required 100 units of blood products
to stabilize the patient, along with an infectious cardiac complication that required
six weeks of antibiotic therapy.

I have also been shown a copy of a letter dated June 12, signed by the executive
director of the National Abortion Federation, a trade association of abortion provid-
ers. This memo makes a number of remarkable claims regarding the partial-birth
abortion method—<claims that are flatly inconsistent with the recorded statements
made by physicians who specialize in performing these procedures. I will refer t»
statements made by Dr. Martin Haskell, who wrote a monograph explaining in de-
tail how to perform this type of procedure and which was distributed by the Na-
tional Abortion Federation in 1992. I will also refer to statements made by Dr.
James McMahon in various interviews and in written materials that he has distrib-

uted.

The National Abortion Federation letter says that “fetal demise is virtually al-
ways induced by the combination of steps taken to prepare for the abortion proce-
dure.” But in interviews with the American Medical News, quoted in an article pub-
lished in the July §, 1993 edition, both Haskell and McMahon “told AM News that
the majority of fetuses aborted this way are alive until the end of the ure.”

Dr. Haskell himself further elaborated, in an interview published in Lge Dec. 10,
1989 Dayton News, that it was the thrust of the scissors that accomplished the le-
thal act. I quote him: “When I do the instrumentation on the skull . . . it destroys
the brain sufficiently so that even if it (the fetus) falls out at that point, it's defi-
nitely not alive,” Dr. Haskell said.

Professor Watson Bowes of the University of North Carolina at Chapel Hill, a
prominent authority on fetal and maternal medicine, and co-editor of the Sebsnetrical
and Gynecological Survey, reviewed Dr. Haskell's article and noted that Dr. Haskell
3uite explicitly contrasts this procedure with other procedures that do induce fetal

eath within the uterus. Professor Bowes concurred that the fetuses are indeed alive
at the time that the procedure is performed.

_ The National Abortion Federation letter also claims that the drawings of the par-
tial-birth procedure distributed by Congressman Canady and others are “highly
imaginative” and “misleading.” But Dr. Haskell himself validated the accuracy of
these drawings as reported in the American Medical News. Again I quote: “Dr. lga&
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kell said the drawings were accurate ‘from a technical point of view." But he took
issue with the implication that the fetuses were ‘aware and resisting.’”

fessor Bowes also reviewed the drawings and wrote that t.he{are “an accurate
representation of the procedure described in the article by Dr. Haskell.”

fwould invite the members of the subcommittee to review the drawings of the
fetal breech extraction method that I have attached to my written testimony, repro-
duced from Williams Obstetrics, a standard textbook, You can see that the method
described by Dr. Haskell is an adaptation—or I would say, a perversion—of the feta)
breech extraction, and that the textbook drawinlgs are strikingly similar to the dis-
puted drawings of the partial-birth procedure. I would also invite the members of
the subcommittee to examine an accurate model of a fetus at 20 weeks and the
Metzenbaum surgical scissors that are used in this procedure, and decide for your-
selves who is being misleading,

The National rtion Feﬁeration letter also suggests that these partial-birth
abortions are commonly done in a va.rietly of unusu circumstances, such as when
the life of the mother is at grave risk. I have practiced obstetrics and gynecology
for 15 years. I work with many indigent women. I have never encountered a case
in which it would be nhecessary to deliberately kill the fetus in this manner in order
to save the life of the mother. There are cases in which some acute emergencg oc-
curs during the second half of the pregnancy that makes it necessary to get the aby
out fast—even if the baby is too premature to survive. This would include, for exam.
ple, HELLP syndrome, a severe form of pre~ecla:n§sia that can develop quite sud.
denly. But no doctor would employ the partial-birth method of abortion, which—as
Dr. éaskell carefully describes—takes three days!

Dr. McMahon also lists maternal conditions such as sickle cell trait, uterine
prolapse depression and diabetes as_indications for this procedure, when in fact
these conditions are frequently associated with the birth of a totall’v‘ normal child.

The National Abortion Federation letter of June 12 also states: “T' is is not a dif-
ferent surgical procedure than D&E . . .” This statement is erroneous. The D&E pro-
cedure involves dismemberment of the fetus within the uterus. It is cruel and vio-
lent, but is cstdxite distinct in some important respects from the partial-birth method.
Indeed, Dr. McMahon himself has provided to this subcommittee a factsheet that
he sends to other physicians, in which he goes into a detailed discussion of the dis.
tinctions between the intrauterine dismemberment D&E procedure—which he calls
;Jdgéunptive D&E"—and the procedure that he performs, which he calls “intact

This brings us to another important point: there is no un.if'ormlB accepted medical
terminology for the method that is the sulﬂ'ect of this l?fislation r. McMahon does
not even use the same term as Dr, Haskell, while the National Abortion Federation
implausibly argues that there is nothing to distinguish this procedure from the D&E
abortions. The term you have chosen, “partial-birth abortion,” is straightforward.
Your t-‘;:leﬁm't:ion is also straightforward and, in my opinion, covers this procedure and
no other.

In closing, I would like to read for you the sentiment e:chpressed by an abortion
B:ovidgr at a meeting of the Association of Planned Parenthood Physicians in San

iego in 1978, These comments are in reference to the D&E (dismemberment) abor-
tion technology: “We have reached a Foint in this garticular technology where there
is no Kssibihty of denial of an act o the operator. It is before one's
eyes. Lhe sensations of dismemberment flow through the forceps like an electric cur.
rent. It is the crucible of a raging controversy, the confrontation of a modern exis-
tential d'i.lemma. The more we seem to solve the problem, the more intractable it

es

mes.
Todag, partial-birth abortions are bein heralded by some as safer alternatives to
D&E. But “advances” in this type of tecﬁnology do not solve the problem . . . they
only compound it. In gm because of its similarity to obstetrical techniques that are
designed to save a ba y's life and not to destroy it, this procedure produces a moral
dilemma that is even more acute than that encountered in dismemberment tech.
niques. The baby is literally inches from beir;g declared a legal person by every state
in the union. The urgency and seriousness of these matters therefore require appro-
priate legislative action,
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Mr. Chairman, honorable members of the Judiciary Committee, my
dame is Pamela Eleashia Smith. I am a medical doctor, board-certified
in the specialty of obstetrics and gynecology, having received my
training at Cornell University, Yale University, the University of
Chicago, and Mt. Sinai Hospital in Chicago.

For the past 15 years I have practiced in the inner city of
Chicago. I am currently the Director of Medical Education in the
Department of Obstetrics and Gynecology at Mt. Sinai Hospital; an
Agsistant Professor at the Finch University/Chicago Medical School; a
nember of the American College of Obstetricians and Gynecologists; and
she President-elect of the American Association of Pro-life
dbstetricians and Gynecologists.

Honorable senators, before I testified on this legislation on
June 15, before the House Judiciary Committee's Subcommittee on the
Constitution, I went around and described the procedure of Partial-
birth abortion to a number of physicians and laypersons who I knew to
be pro-choice. They were horrified to learn that such a Procedure was
2ven legal.

I believe that it is safe to say that until the recent publicity
sccasioned by the movement of this legislation, most physicians,
including obstetrician gynecologists, knew nothing of this technique
38 an abortion method. But the partial-birth abortion method is
strikingly similar to the technique of internal podalic version, or
fetal breech extraction. Breech extraction is a procedure that is
itilized by many obstetricians with the intent of delivering a live
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infant in the management of twin pregnancies, or single-infant
pPregnancies complicated by abnormal positions of the pre-born infant.

I would invite the members of the subcommittee to review the
drawings of the fetal breech extraction method that I have attached to
my written testimony, reproduced from Williams Obstetrics, a standard
textbook. Compare this with the partial-birth abortion procedure, as
laid out step-by-step by Dr. Martin Haskell in his instructional
paper, "Dilation and Extraction for Late Second Trimester Abortion."
(in that paper, Dr. Haskell says that he "coined" the term "dilation
and extraction." Neither that term nor the term now favored by
opponents of HR 1833, "intact dilation and evacuation," can be found
in any standard medical literature. There is nothing whatever
misleading about the term utilized in the bill, "partial-birth
abortion.")

In a total breech extraction, the physician-- frequently with the
aid of ultrasound-- grasps the lower extremities of the baby. With
the bag of waters serving as a buffer and cervical wedge, the
physician pulls the infant towards the cervix and vagina. To
facilitate the delivery of the head by flexion, care is taken to
maintain the baby's spine in a position that points towards the
mother's bladder.

Depending upon the size of the infant, an attempt may be made to
deliver the baby without rupturing the bag of waters. 1In such a case,
the bag of waters facilitates delivery of the head by mechanically
maintaining cervical dilation. Should the bag of waters rupture and
the head become entrapped, it can be released by cutting the cervix,
or a Cesarean section can be performed to deliver the baby
abdominally.

Partial-birth abortions, which according to the physicians who
perform them have been dcne on babies from the ages of 19 weeks to
full term, represent a perversion of the above technique. 1In these
procedures, one basically relies on cervical entrapment of the head,
along with a firm grip, to help keep the baby in place while the
practitioner plunges a pair of scissors into the base of the baby's
skull. The scissors also creates an opening for the insertion of a
suction curette to remove the baby's brains.

If, by chance, the cervix is floppy or loose and the abortionist
Joes not keep a good grip, he may encounter the dreadful
"complication" of delivering a live baby-- undoubtedly, a
constitutional "person" with an inalienable right to life. Thus, the
oractitioner must take great care to insure that the baby does not
nove those additional few inches that would transform its status from
>ne of an abortus to that of a living human child.
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Another brazen attempt to mislead the American public as to the
reality of the pain experienced by the victims of this procedure is
the assertion that the anesthesia kills the baby. Such a statement
runs contrary to published reports made by abortion practitioners, is
not consistent with basic principles of the pharmacology of drug
distribution in the pregnant female, and violates common sense.
Twenty-five percent of all pregnancies in this country are delivered
by Cesarean section and many women receive potent narcotics to relieve
their pain during labor. Yet it is egsentially unheard of that a
human fetus in labor dies secondary to anesthesia given to its mother.

I note that the American Society of Anesthesiologists issued the
following statement recently;

Recent debate in the U.S. House of Representatives and Senate
regarding late-term abortions has resulted in the distribution of
misleading and potentially dangerous information to the public. The
procedure, described in the media and during congressional debate, was
developed by the late Dr. James T. McMahon. In testimony before
Congress last June, Dr. McMahon incorrectly stated that the fetus dies
from the anesthesia administered to the mother.

According to the president of the American Society of
Anesthesiologists (ASA), Dr. Norig Ellison, the anesthesia
administered to the mother in connection with such a procedure does
not kill the fetus. Very little anesthesia crosses the placenta when
general anesthesia is administered to the mother, and many pregnant
women are safely anesthetized every day without ill effects to the
fetus.

ASA is concerned that because of publicity given to Dr. McMahon's
Srroneous testimony, pregnant women may delay necessary and perhaps
lifesaving medical procedures due to misinformation regarding the
effect of anesthetics on the fetus.

Of course, if a baby really were dead, HR 1833 would not apply,
since the definition of "partial-birth abortion" ig "an abortion in
vhich the person performing the abortion partially vaginally delivers
a living fetus before killing the fetus..."

The cruelty of this treatment of the human fetus is quite evident
co those who do not avert their gaze or close their minds. But thesge
ibortion procedures also carry with them significant risks to maternal
1ealth.

Partial-birth abortion is not a standard of care for anything.

In fact, partial-birth abortion 'is a perversion of a well-known
:echnique used by obstetricians to deliver breech babies when the
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intent Is to deliver the child alive. However, as the enclosed
references in Williams Obstetrics readily document, this technique is
rarely used in this country because of the well known associated risks
of maternal hemorrhage and uterine rupture. The 19th edition of
Williams Obstetrics states the following in regards to the safety of
this method of breech delivery:

"Despite numercus attempts to defend or condemn this procedure,
there is presently insufficient evidence to document its safety.

There are few, if any indications for internal podalic version other
than the delivery of a second twin. The possibility of serious trauma
to the fetus and the mother during internal podalic version of a
cephalic presentation is apparent. . ."

Why Would a procedure that is considered to Impose a significant
risk to maternal health when it is used to deliver a baby alive,
suddenly become the "safe method of choice" when the goal is to kill
the baby? And if abortion providers wanted to demonstrate that somehow
this procedure would be safe in late-pregnancy abortions, even though
its use has routinely been discouraged in modern obstetricsg, why
didn't they go before institutional review boards, obtain consent to
perform what amounts to human experimentation, and conduct adequately
controlled, approximately supervised studies that would insure
accurate, informed consent of patients and the production of valid
scientific information for the medical community?

It is also noteworthy that even leading authorities on late-term
abortion methodology have expressed the gravest reservations regarding
this technique. Consider, for example, this excerpt from an article
in the November 20 edition of American Medical News, the official
newspaper of the American Medical Association.

"I have very serious reservations about this procedure, " said
Colorado physician Warren Hern, MD, the author of Aborticn Practice,
the nation's most widely used textbook on abortion standards and
procedures. Dr. Hern specializes in late-term procedures. [O]f the
procedure in question he says, "You really can't defend it. I'm not
going to tell somebody else that they should not do this procedure.

But I'm not going to do it."

Dr. Hern's concerns center on claims that the procedure in late-
term pregnancy can be safest for the Pregnant woman and that without
this procedure women would have died. "I would dispute any statement

that this is the safest procedure to use, " he said.

Turning the fetus to a breech position is "potentially
dangerous, " he added. "You have to be concerned about causing
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amniotic fluid embolism or placental abruption if you do that."

Dr. Hern said he could not imagine a circumstance in which this
procedure would be safest. He did acknowledge that some doctors use
skull-decompression techniques, but he added that in those cases fetal
death has been induced and the fetus would not purposely be rotated
intc a breech position.

The behavior of the abortion industry in regards to this current
controversy is chillingly reminiscent of the Tuskegee syphilis
experiment conducted by medical and public health personnel over two
decades ago. 1In this infamous study, poor black men were deceived and
lied to and a known lifesaving treatment option was withheld so that
the researchers could follow the "natural course" of the disease.
Apparently some individuals in our country failed to learn a valuable
lesson from this tragic chapter in our nation's recent history.

Pregnant women should not be experimented upon under the guise of a
deceptive rubric called "choice."

Furthermore, since the partial-birth abortion procedure requires
three days of forceful dilation of the cervix, the mother could
develop cervical incompetence in subsequent pregnancies, resulting in
spontaneous second trimester pregnancy losses and necessitating the
placement of a cerclage (stitch around the bottom of the womb) to
enable her to carry a baby to term. It is therefore a fact that this
procedure represents a risk to future fertility of the patient. It
does not represent the safest way for the patient to maintain her
fertility, as abortion advocates proclaim.

Opponents of HR 1833 have also argued that "decreasing the size
of the fetal head to allow delivery" is done to save the mother the
risk of ripping and tearing" the bottom of her womb. But in fact, the
standard of care for handling a baby who is breech with an entrapped
head at the cervix is not partial-birth abortion. Cephalccentesis
(drainage of fluid from the head of a hydrocephalic fetus) frequently
results in the birth of a living child. Relaxing the uterus with
anesthesia, cutting the cervix (Duhrssen's incision), and Cesarean
section are the recognized options in the medical community to deal
with this obstetrical problem.

In short, there are absolutely no obstetrical situations
encountered in this country which require a partially delivered human
fetus to be destroyed to preserve the life or health of the mother.

Opponents of HR 1833 have similarly erroneously declared that the
partial-birth abortion method is necessary to protect the "emotional
health" of the mother. Certainly, I do not lightly dismiss the
accounts of women and families who have experienced the anguish of
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learning, late in pregnancy, that their babies have serious or even
lethal disorders. 1In my own years of practice and training, I have
taken care of many women who were carrying babies with fatal fetal
anomalies. My most recent such patient was a 19-year-old female who
was pregnant for the third time. Her previous two pregnancies were
remarkable for severe nausea and vomiting, and she delivered two
children who died before they were two months old secondary to heart
abnormalities. With her current pregnancy the patient was weak,
dehydrated, and emotionally torn between the desire to bear a child
and the horrible prospect of attending another funeral. Our clinic
staff, all of whom are pro-life, counseled her on her options,
supported her medically in the hospital, and respected her initial
decigion to terminate her pregnancy. However, the next day, the
patient's nausea and vomiting receded, she changed her mind, and now
intends to carry the baby to term.

Which bring to mind another erroneous insinuation presented by
opponents of HR 1833: the assertion that as soon as a patient Is
discovered to have a fetus with an anomaly, the pregnancy must be
aborted immediately because the baby has a high chance of dying before
labor begins, representing a threat to the life of the mother. Such a
claim is deceptive. It is often 'intended to sell the patient on the
abortion option.

First of all, it is not the standard of care to immediately
terminate the life of a living fetus just because that baby has
abnormalities. What is appropriate 'is to inform the patient of your
clinical suspicions, discuss with her all of the options, as well as
the risks associated with terminating her pregnancy prematurely, and
then develop a plan of management that respects the patient's values
and emotional needs. Many women opt to continue such pregnancies.

Although it is highly unlikely that the partial-birth abortion
procedure would ever be needed to save a woman's life, HR 1833
specifically states that the procedure would be allowed if the doctor
"reasonably believed" that it was necessary to save the mother's life,
and that no other procedure would suffice. Abortion providers,
however, are fully aware that a lot of other procedures would suffice
--- but they are primarily interested in making sure that their Job of
terminating human life can be done according to their own convenience.
With the partial-birth method of abortion, the provider is saved the
trouble of assembling "baby parts" to make sure that nothing was left
inside.

Earlier this year, the late Dr. James McMahon provided to the
House Judiciary subcommittee a list of a self-selected sample of 175
cases in which he utilized the partial-birth procedure for so-called
"maternal indicaticns. "Of this list, one-third (33%) of the time the
partial-birth procedure would be more appropriately classified as a
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contraindication, because the mother already had medical problems that
are associated with excessive bleeding, infection or a need to be
delivered quickly. These conditions include eclampsia, abruptio
placenta, amnionitis, premature rupture of membranes, incompetent
cervix, and bleood clotting abnormalities.

In addition, another 22% (39 cases) were for maternal
"depression,” and 1 6% for conditions consistent with the birth of a
normal child (e.g., sickle cell trait, prolapsed uterus, small
pelvis) .

Opponents of HR 1833 have also asserted that the term "elective”
means that the doctor elects to do this procedure rather than to do
some other one. I would invite any individual in this country to ask
their doctor what the term "elective surgery" means. Or loock the word
up in the dictionary. It refers to procedures that are optional. In
a tape-recorded 1 993 interview with American Medical News, Dr. Martin
Haskell explicitly distinguished between the 20 percent of his
"extraction" procedures (as he calls them) that he said involved
fetuses with genetic problems, and the 80 percent that are, in his
words, "purely elective. "

HR 1833 has already been immensely useful in educating the
American public as to the need to keep a watchful eye, in the interest
of maternal well being, on the activities of the abortion industry.
Enactment of this legislation is needed both to protect human
offspring from being subjected to a brutal procedure, and to safeguard
the health of pregnant women in America.

--~-- INDEX REFERENCES ----
ORGANIZATION: DEPARTMENT OF OBSTETRICS AND GYNECOLOGY, MT. SINAI HOSPITAL
NEWS CATEGORY: TESTIMONY
Word Count: 2626
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of her living baby and drag it down into
---.en auu UILO The vagina,

The baby is then delivered up to the level of the after-comin
head, before gras ing the baby’s chest and stabilizing the skull.
The base of the skull is then punctured with a sharp instrument,
and a suction instrument is then used to place into the hold after
it has been enlarged. The brain contents are then sucked out,
thereby killing the fetus and collapsing the skull, allowing the in-
fant to thereby deliver.

This procedure involves several techni&es which are concerning
to me, the first of which is the forceful placement of multiple
dilaters into the cervix, leading to potential cervical complications.

We have already heard from women who have undergone this
procedure, who have been subsequently unable to carry preg-
nancies to term thereafter, possibly secondary to weakening of
their cervix from this very procedure, They have also described im-
mediate risk, such as bleeding and delayed risk, such as infection.

Finally, it also involves internally rotating the baby within the
uterus to a feet-first position before forcibly rawing it through the
cervix and into the vagina. This technique called internal podalic
version has been largely abandoned in modern obstetrics.

We know the %rocedure of partial-birth abortion occurs predomi-
nantly in the fifth and sixth months of pregnancy and is performed
mostly on health{’ mothers carrying healthy babies.

This data has been confirmed by independent investigative jour-
nalists at the Washington Post, the New Jerse Bergen Record,
and the American Medical News, and was included in an article |
co-wrote for the Wall Street Journal.

It is also consistent with the acknowledgements of Dr. Haskell
and the physicians at the New Jersey clinic in a submitted data to
this committee by Dr. McMahon. _

Even in the less common situation of an abnormal pregnancy, I
- know of no data to suppose this technique as any better than exist-
inf techniques for delivering infants.

have personally cared for many women with the exact same di-
agnoses as the women who have already testified in front of this
committee about their need for partial-birth abortion because of
their unusual circumstances. I have never required this technique
to care for any patients with the same diagnoses and have always
been able to deliver them by alternative techniques. None of these
women have suffered adverse health consequences of impaired fer-
tility as a result of these deliveries. Therefore, I know of no reason
why partial-birth abortion is ever a medical necessity.

In summary, I would state thataﬁartial-birth abortion is an un-
necessary, unsteady, and potentially dangerous procedure which
should be banned since safe alternatives are in existence that al-
ready protect the health and future fertility of women.

I thank you for your invitation, and I am willing to answer any
questions you may have.

[The prepared statement of Dr. Curtis Cook follows:]

PREPARED STATEMENT OF CURTIS COOK

My name is Dr. Curtis Cook, I am a board-certified Obstetrician/Gynecologist and
l'subsg:cmh'st in Matema]»l}‘etal Medicine (also known as Perinatology or High
Risk Obstetrics). In my practice I take care of referred complicated pregnancies be-
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cause of pre-existing chronic medical conditions of the mother, or sus abno
malities in the baby. I am also the Associate Director of our region’s aternal-Fetal
Medicine division and also serve as Assistant Residency Director for our Obstetrics
and Gynecology training proﬁram. 1 am an Assistant Clinical Professor at Michigan
State University College of Human Medicine, and a member of the American &l-
lege of OB/GYN, The Society of Perinatal Obstetricians, The American Medical As.
sociation, and the Association of Professors of Gynecology and Obstetrics. ] am g
founding member of PHACT (Physicians Ad Hoc Coalition for Truth about Partial
Birth Abortion), which I helped organize after hearing the aplralﬁﬁ medical misin-
formation circulated in the media regarding this procedure. PHACT includes in its
membership over 400 phisicia_ns from Obstetrics, Maternal-Fetal Medicine and Pe-
diatrics. Many of these physicians are educators or heads of departments, and also
include the former Surgeon General C. Everett Koop. All that is required of a physi-
cian for membership is an Interest in maternal and child health, and a desire to
educate the population on this single issue.

I must begin my statement by defining Partial birth abortion as the feet first de-
Iivelg' of a living infant up to the level of its aftercoming head, before puncturing
the base of its skull with a sharp instrument and sucking out the brain contents,
thereby killing it and allowing the collapse of its skull and subsequent delivery. This
descrif,)tion is based upon the technique of Dr. Haskell of Ohio, who has subse-
quently identified it as accurate. He has referred to his technique as “D&X” (Dila-
tion and Extraction), while Dr. McMahon of California refers to its as an “intact
D&E.” An ACOG ad hoc committee came up with the hybrid term “intact D&X”.
As you can see, many terms are used and are not clear in their description.

artial birth abortion is mostly performed in the fifth and sixth months of preg-
nancy. However, these procedures have been performege:s to the ninth month of
pregnancy. The majority of patients undergoing this p ure do not have signifi-
cant medical problems. In Dr. McMahon's series, less than ten flpeu::ent were per-
formed for maternal indications, and these included some ill-defined reasons such
as depression, hygeremesis, drug exposed spouse, and youth. Many of the patients
undergoing partial birth abortion are not even carrying babies with abnormalities.
In Dr. McMahon's series, only about half of the babies were considered “flawed”, and
these included some easily correctable conditions like cleft lip and ventricular seqtal
defect. Dr. Haskell claimed that eiﬁhty percent of his procedures were purely elec-
tive, and a group of New Jersey physicians claimed that only & minuscule amount
of their procedures were done for genetic abnormalities or other defects. Most were
erformed on woman of lower age, education, or socioeconomic status who either de-
ayed or discovered late their unwanted pregnancies. It is also clear that this proce-
dure occurs thousands of times a year, rather than a few hundred times wear, as
claimed by pro-abortion advocates. This has been independently confirmed by the
investigative work of The Washington Post, The New Jersey Bergen Record, and the
American Medical Association News.

One of the often ignored aspects of this a§>rocedure is that it requires three days
to accomplish. Before performing the actual delivery, there is a two day period of
cervical dilation that involves forcing up to twenty five dilators into the cervix at
one time. This can cause great cramping and nausea for the women, who are then
sent to their home or to a hotel room overnight while their cervix dilates. After re-
turning to the clinic, their bag of water is broken, the baby is forced into a feet first
position by grasping the legs and pulling it down through the cervix and into the
vagina. This form of internal rotation, or version, is a technique largely abandoned
in modern obstetrics because of the unacceptable risk associated with it. These tech-
niques place the women at greater risk for both immediate (bleeding) and delayed
(infection) complications. In fact, there mai also be longer repercussions of cervical
manipulation leading to an inherent weakness of the cervix and the inability to
carry pregnancies to term. We have already seen women who have had trouble
maintaining pregnancies after undergoing a partial birth abortion.

There is no record of these procedures in any medical text, journals, or on-line
medical service. There is no known quality assurance, credentialling, or other stand-
ard assessment usually associated with newly-described surgical techniques. Neither
the CDC nor the Alan Guttmacher Institute have any data on partial birth abortion,
and certainly no basis upon which to state the claim that it is a safer or even a
preferred procedure.

The bigger question then remains: Why ever do a partial birth abortion? There
are and always have been safer techniques for partial birth abortion since it was
first described by Dr. McMahon in 1989 and Dr. Haskell in 1992, The usual and
customary (and previously studied) method of delivery at this gestation is the medi-
cal induction of labor using either intravaginal or intramuscular medications to
cause contractions and expulsion of the baby. This takes about twelve hours on av-
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erage, and mt:ﬁ also include possible cervical preparation with the use of one to

three cervical dilators (as opposed to the three umnrtinl birth abortion procedure,
" with up to 25 dilators in the cervix at one time). This also results in an intact baby

for pathologic evaluation, without involving the other risk of internally turning the

baby or forcing a large number of dilators into the cervix. The only possible “advan-

taie" of partial birth abortion, if you can call it that, is that it guarantees a dead
baby at time of delivery.

The less common situation of partial birth abortion involving an abnormal baby.
These conditions do not threaten a woman over and above a normal pregnancy, and
do not' require the killing of the baby to preserve her health or future fertility. 1
have taken care of many such women with the same diagnoses as the women who
provided testimony on this issue in the past. Each of these women stated that they
needed to have partial birth abortion performed in order to protect their health or
future fertility. In these cases of trisomy (extra chromosomal material),
hydrocephaly (water on the brain), polyhydramnios (too much amniotic fluid) and
arthro osis (stiffened baby), there are alternatives to partial birth abortion that
do not threaten a woman’s ability to bear children in the future. I have personally
cared for many cases of all of these disorders, and have never required any tech-
nique like partial birth abortion in order to accomplish delivery. Additionally, I have
never had a colleague that I have known to have used the technique of partial birth
abortion in order to accomplish delivery in this same group of patients. Moreover,
there are high profile providers of third trimester abortions who likewise do not use
the technique of partial birth abortion.

In the even rarer case of & severe maternal medical condition requiring early de-
livery, partial birth abortion is not preferred, and medical induction suffices without
threatening future fertility. Again, the killing of the fetus is not required, only sepa-
ration from the mother.

Finally, I wish to address the fetal pain issue, since it has been claimed that a
fetus feels no pain at these gestational ages. This is about as ridiculous as the ear-
lier claim that the anesthesia of partial birth abortion put the baby into a medical
coma and killed it prior to the performance of the suctioning technique. This was
no small claim to the many pregnant women undergoing non-obstetric surgery every
day in this country. Fortunately, this was soundly denounced by both the American
Society of Anesthesiologists and the Society of Obstetrical Anesthesia and
Perinatology. In the course of my practice, we must occasionally perform life-saving
procedures on babies while still in the uterus. I have often observed babies of five
to six months gestation withdraw from needles and instruments, much like a pain
response. Dr. Fisk in England has recently reported an increase in fetal pain re-
sponse hormones during the course of these procedures at these same gestational
ages. In addition, we frequently observe the standard grimaces and withdrawals of
neonates born at six months gestational like any other pain response in a more ma-
ture infant.

While it is not my desire for legislators to enter into the realm of medical policy
meking, there are times when the public health risk needs to be addressed if the
medical community is either unwilling or unable to address it. We have seen this
precedent for female circumcision an t‘o:tﬁr-ei ht hour postpartum stays. I believe
the unnecessary, unstudied, and potentially dangerous procedure of partial birth
abortion is unworthly of continuance in modern obstetrics. It neither protects the
life, the health or the future fertility of women, and certainly does not benefit the
baby. For these reasons, I urge you to support the ban on partial birth abortion.

I thank !ou for the opportunity to share my testimony and my concern for the
women and children of this country.

The CHAIRMAN. Thank you, Doctor Cook.
Ms. Sullivan, we will turn to you.

STATEMENT OF EILEEN SULLIVAN

Ms. SULLIVAN. Thank you very much, gentlemen, for proceeding.

I need to preface my statement if I can with the fact that I apolo-
fize and I beg your patience. This is a very recent thing for me.

had hoped at this time to be home with m 3-month-ol§ son, in-
stead of here in front of you gentlemen. So I hope—I ask for your
indulgence and gour patience.

My name is Eileen Sullivan, and I thank you, first, for continu-
ing and then allowing me the opportunity to testify.
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Members of the Committee,

My name is Nancy Romer and for the past nine years I have been a
practicing obstetrician and gynecologist in Dayton, Ohio. I am a
diplomat of the American Board of Obstetrics & Gynecology, and a
Fellow of the American College of Obstetrics & Gynecology. I am a
clinical professor in the Dept. of Obstetrics & Gynecology at Wright
State University School of Medicine, and vice-chairman of the Dept. of
Obstetrics & Gynecology of Miami Valley Hospital both in Dayton. BAs a
physician practicing in Dayton for over nine years, I feel qualified
to testify in regards to the D&x procedure, since one of only two
clinics in the country performing this procedure routinely is
operating in Dayton. I thank the committee for the opportunity to
speak before you in regards to this important legislation.

An objection has been made to calling this procedure partial
birth abortion and I agree that there is no mention of this procedure
in any medical text or literature. In fact there is no mention of
this procedure under any name in any medical text or medical journal.
The procedure was first described by Dr. Martin Haskell at The
National Abortion Federation Risk Management Seminar in September of
1992. He refers to it as a D&X procedure, for dilatation and
extraction, as opposed to the more common second trimester procedure
D&E, or dilatation and evacuation. In both procedures the cervix or
opening to the uterus is progressively dilated over two or three days
with the use of a seaweed substance called laminaria. The cervix is
given a local anesthetic during this process. The difference in the
two procedures is in the method of removal of the fetus. With a D&E a
forceps and curette are used to dismember the fetus and allow removal
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of all the parts. In the D&X an ultrasound is used to identify the
feet and legs of the fetus which are then grasped with a forceps and
delivered into the vagina. With a lower extremity in the vagina, the
surgeon uses his fingers to deliver the opposite lower extremity, then
the torso, then the shoulders and the upper extremities. The skull
lodges at the cervix and the fetus is oriented spine up. At this
point, the surgeon slides his fingers along the back of the fetus and
hooks the shoulders of the fetus with the index and ring fingers.

While maintaining tension, the surgeon takes a pair of blunt curved
scisgors and advances the tip along the spine until he feels it
contact the base of the skull. The surgeon then forces the scissors
into the base of the skull. Having entered the skull, he spreads the
scisgors to enlarge the opening. The surgeon removes the scissors and
introduces a suction catheter into this hole and evacuates the brain.
With the suction catheter still in place he applies traction to the
fetus, removing it completely from the patient.

Dr. Haskell has never published any data with regards to
indications, outcomes, complications, or number of procedures., This
is clearly not the standard manner that new procedures are evaluated
by the medical community. For example, in a communication from the
American College of Obstetrics & Gynecology that I received this week
the college discusses a new method of first trimester medical
abortion. They review three studies of this method done at New York's
Mt. Sinai Hospital, the University of Rochester, and the University
of Pittsburgh. All three studies were published in peer review
medical journals: The New England Journal of Medicine, The Archives of
Family Medicine, and JAMA. ACOG however, felt this data was
insufficient to recommend widespread usage and urged physician's to
wait for more studies before undertaking similar procedures. The D&X
procedure has not been subject to this same rigorous scientific
review. There is simply no data anywhere in the medical literature in
regards to the safety and efficacy of this procedure. We have only
the description by Dr. Haskell and his statement that he has done
"over 700 procedures with a low rate of complications." Since
these,procedures are currently being done in an outpatient clinic
there is no ongoing peer review of either the procedure or the
physician performing it. Complication rates are difficult to assess
since any complications are dealt with in more than six local
hospitals. Dr. Haskell has no admitting privileges at any of these
institutions and his complications are cared for by the most available
physician at the time. As a result there is only anecdotal evidence
of complications. The one sure thing about this procedure is that is
that it does not risk a live birth. 1In an interview with the Dayton
Daily News Dec. 9, 1989 Dr. Haskell stated "It (live births) may
happen with other people. It doesn't happen with my technique."

It has also been claimed that the majority of these procedures
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are performed for patients facing serious, rare, life-threatening
medical conditions and enacting this bill would endanger the lives of
women. No one would put the lives of women in danger least of all
myself. I take my Hippocratic oath seriously, and I would be opposed
to legislation that made second trimester abortion totally unavailable
to women in life threatening situations. However, I have been
practicing obstetrics for 13 years, 4 as a resident and 9 in private
practice, and have never felt compelled to recommend this procedure to
save a woman's life. 1In fact if a woman has a serious, life
threatening, medical condition this procedure has a significant
disadvantage in that it takes three days. Currently, these procedures
are being performed in an outpatient clinic by a physician who is
trained as a family practitioner with only four months of obstetric
training. A critically ill patient should be treated in a high risk
obstetrical center with medical support and under the care of an
obstetrician with consultation from maternal fetal medicine
specialists. The hospital were I am vice-chair and have gpent most
of. my professional career does over 5,000 deliveries a year and has
an active high risk service with two maternal fetal medicine
specialists. The physicians at this hospital have never found it
necessary to perform this procedure to save the life of a woman, and
have found alternatives that we feel are equally efficacious and safe.
#hat is necessary in these cases is not the death of the fetus but the
delivery of the fetus from the mother. One week ago a mother with a
life threatening illness was treated in our hospital at 26 weeks
Jestation. She was delivered of the infant who was then cared for in
Sur necnatal intensive care unit. The D&X procedure was not used.

It is also claimed that the majority of these procedures are to
deliver horribly malformed fetuses. In my practice I encourage my
patients at risk for genetic defects to obtain genetic testing early.
Both the emotional decision to terminate a pregnancy and the physical
srocedure are difficult after 20 weeks and I explain to my patients
chat acting early makes the decision process less difficult. With
current technology, amniocentesis testing for women at risk can be
cserformed as early as 14 weeks. We routinely receive results in 10 to
14 days allowing parents to make the decision for termination will
cefore 20 weeks. Low risk mothers can have alpha feto protein testing
starting at 16 weeks. This test screens for women at risk for having
1 fetus with Down's syndrome and neural tube defects such as
anencephaly, where the brain is outside the body, and spina bifida,
vhich is a defect in the spine. Again these results are obtained by
!8 weeks and obviates the need for abortion past 22 weeks. Thus the
eed for termination beyond 20 weeks should be a rare event. Even
then there is a delay in diagnosis and, subsequently, the decision to
‘erminate, there are safe alternatives. ff this procedure offered
significant advantages over other termination procedures, and if there
iere no safe alternatives, there would be more physicians performing
‘t. Instead there are only two clinics to my knowledge performing
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this procedure on a routine basis.

You recently heard a litany of tragic stories of women who were
in desperate need of this procedure for either fetal or maternal
reasons. Unfortunately, patient confidentiality prevents me from
reciting a similar litany of patientg seeking terminations with
healthy fetuses. The reality is that most of these abortions are not
being done in rare and tragic circumstances. In an interview in the
AMA News in July of 1993 Dr. Haskell stated that the majority of his
abortions were elective. My experience with patients in my practice
reflects a similar trend. 1In 13 years of obstetrical practice I have
never felt the need to refer a patient for the D&X procedure. Instead
I know of three patients who have sought pregnancy termination beyond
20 weeks at the Women's Health Center in Dayton. All three were in
emotional crisis pregnancies. However, none of them had a medical
complication of their pregnancy, and all had normal fetuses. They
sought terminations electively for social reasons. Their pregnancies
were all terminated but their social situations remain unchanged. Two
of these women remain patients of mine.

It has been noted that this is often the safest procedure for
mwany women sgeeking late term abortions. The medical reality is more
complex Late term abortion by any method is difficult. The uterus is
unresponsive to most labor induction agents and the cervix is
difficult to dilate. The fetus can weigh from under a pound to
several pounds. All of these conditions make late term abortion
technically difficult. I often deal with fetal death during the
second trimester and use prostaglandin to effect removal. It can
often take up to three days and even when the mother is given adequate
pain medicatien can be emotionally traumatic. The nurses in our
hospital find it such a difficult task providing emotional and medical
support to these patients, that they rotate this duty. I felt that
perhaps I could learn something from techniques of late term abortion.
In my research and in talking with physicians who perform late term
abortions I found nothing preferable and safer than what I currently
do. In fact Men reading the description of the D&X procedure I found
several things that made this procedure very unattractive. Laminaria
are used to dilate the cervix over several days. I quit using
laminaria several years ago with the availability of prostaglandin
because in my opinion laminaria are not less painful than
prostaglandin. In the description of the D&X procedure only a
paracervical block is used which is the equivalent to a local
anesthetic. The patients are given no intravenous sedation and
clearly are not completely anesthetized. In my medical judgment this
procedure offers no advantage in safety nor efficacy over other
methods of termination.

The American College of Obstetrics & Gynecology had been noted
to- be opposed to legislation prohibiting the D&X procedure. 1 find
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that rather confusing because the manner in which it is currently
being performed does not meet its standards on abortion. In The
Standards of Obstetric and Gynecologic Services published by ACOG in
1989 under the heading of abortion it states "Generally, abortions in
the physician's office or outpatient clinic should be limited to those
performed within 14 weeks from the first day of the last menstrual
period. 1In a hospital-based or free-standing surgical facility,
abortions should generally be limited to those performed within 18
weeks from the last menstrual period. In a hospital-based facility
where surgical, recovery, and emergency response capabilities are
comprehensive, however, abortions may be performed beyond this time."
Currently, these procedures are taking place up to 24 weeks gestation
in an outpatient clinic without comprehensive capabilities.

In summary, in my medical judgment, legislation to prohibit the
D&X procedure or partial birth abortion does not present a substantial
barrier to women seeking late term abortion. There is no medical
evidence that this procedure is safer nor necessgary to provide
comprehensive health care to women. As currently practiced, it does
not meet medical standards set by ACOG nor has it been adequately
proven to be safe nor efficacious. It currently is used in my
community not for treatment of rare and tragic pregnancies, but rather
for termination of otherwise, normal healthy fetuses.

I thank the members of the committee for their time and
attention.

Nancy G. Romer, M.D.
November 14, 1995
---- INDEX REFERENCES ----
ORGANIZATION: DEPARTMENT OF OBSTETRICS AND GYNECOLOGY
NEWS CATEGORY: TESTIMONY
Nord Count: 2110
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END OF DOCUMENT
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NANCY G. ROMER, M.D.

1126 South Main Street
Dayton, Ohio 45409
Telephones 222-0297
Douglas Johnson
National Right to Life
May 28, 1996
Dear Mr. Johnson, “4 -

S

This is in reference to our conversation in regards to the 60 Minutes program on
late term abortions. Lisa Binns of 60 Minutes called me on Friday April 26 and
we spoke for approximately 45 minytes. | made several points in regard to ate
term abortions: '

1. A handicapped fetus is not a threat to the mother's life. Ms. Binns
suggested that a fetus with anencephaly has a higher risk of intrauterine death
and this presents a risk to the mother. | told her that intrauterine fetal death
under any circumstances is not a medical emergency and can be treated in a
few days. Once the fetus dies partial birth abortion ban does not apply.

2. If a mother has a serious medical condition what is required is
separation of the fetus from the mother not fotal death. This can be
accomplished in severai ways, either through induction of labor or cesarean
section. ’

3. There are safe alternatives to partial birth abortion. | FAXed her a
copy of Dr. Warren Hearn's article where he described his method of secand
trimester terminations. He injects the fetal heart with digoxin on day two to allow
fetal death. On day three he documents fata) death and again now that the fetus
is dead the law no longer applies. ! can fax this article to you if you do not have
it.

Vihile | was out of the country May 1-10 Ms. Binns called to speak to me. |
returned her call on May 14. She said she had a quick question. "Do you
personally know of any physicians who would electively terminate a healthy fetus
in a healthy mother past viability.” | answered yes that | personally had a patient
" that Dr. Haskell had done an abortion on at 26 weeks. She argued that was not
really.viable and we debated viability. She then asked "Do you personally know
of any physician who terminated a healthy fetus in a healthy mother at term?" |
said Dr. McMahon had reported terminating babies with cleft lip and cleft palate.
She suggested these were not healthy. | said they were not PERFECT but
arguably healthy. Then I said " So what your asking is do ! personally know of
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any physician who has terminated a PERFECT baby in a PERFECT mother at
term? The answer is na."

| hope this i8 of some help to you and apologize for taking so long to respond. if |
can be of further help or answer any questions please don't hesitate to call.

Sincerely,

7 >

Nancy G. Romer, M.D.
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F girtan Chicign Medical Center

% et Networs California Avenue ar 1510 Sireer

Chicago. llaois 60608-1797

1312) 542.2000

The Honorable Charles Canady

Chairman, Subcommittee on the Constitution
House Committee on the Judiciary

1222 Longworth House Office Building
Washinton, D.C. 20515

Dear Congressman Canady:

It has recently been brought to my attention that
opponents of HR 1833 have stated that this particular
abortion technique should maintain its legality because it
is sometimes employed by physicians in the interest of
maternal health. Such an assertion not only runs contrary
to facts but ignores the reality of the risks to maternal
health that are associated with this procedure which include
the following:

1. Since the procedure entails 3 days of forceful
dilatation of the cervix the mother could develop
cervical incompetence in subsequent pregnancies
resulting in spontaneous second trimester pregnancy
losses and necessitating the placement of a cerclage
{stitch around the cervix) to enable her to carry a
fetus to term.

2. Uterine rupture is a well known complication
associated with this procedure. In fact, partial
birth abortion is a "variant" of internal podalic
version...a technique sometimes used by obstetricians
in this country with the intent of delivering a live
child. However, internal podalic version, in this
country, has been gradually replaced by Cesarean
section in the interest of maternal as well as fetal
well being (see excerpts ~from the standard text
Williams Obstetrics pages 520, 521, 865 and 866) .

Furthermore, obstetrical emergencies(such as entrapment
of the head of a hydrocephalic fetus or of a footling breech
that has partially delivered on its own) are never handled
by employing this abortion technique. Cephalocentesis,
(drainage of fluid from the head of a hydrocephalic fetus
frequently results in the birth of a living child. Relaxing

T el st October 28, 1995 TDD #:312)542.0040
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the uterus with anesthesia, cutting the cervix (Duhrssen's
incision) and Cesarean section are the standard of care for
a normal, head entrapped breech fetus.

There are absolutely no obstetrical situations
encountered in this country which require a partially
delivered human fetus to be destroyed to preserve the health
of the mother. Partial birth abortion is a technique
devised by abortionists for their own convenience...ignoring
the known health risks to the mother. The health status of
women in this country will thereby only be enhanced by the
banning of this procedure.

Education

Department of Obstetrics
and Gynecology

Mt. Sinai Hospital

Chicago, Illinois



The New York Times, Thursday,

Why Defen

- -

By C. Everett Koop

72

HANOVER, N.H. birth abortion is much more mislead-

he debate in Congress ing. At first, #bortion-rights activists

about the 1 this e hardly ever

known as partial-birth  took place. When pressed for figures,

abortion reveals deep several up

national uneasiness With 500 a year, but later investiga.

about abortion 23 that in New Jersey

years after the Supreme Court legal-  2lone 1,500 parti abortions are

1zed 1t. As usual, each side fn the  Periormed each year. , the

debate shades the and dis- annual figure is much higher

torts the facts. But in this case, ftis e Primary reason this
the abortion-rights advocates who P ure — that it is often )

seem inflexible and rigid. 10 save the mother's life —

The Senate is o vote " i52 false claim, " manypeople,m

today on whether to join the House in
overriding President Clinton’s veto
of a bill last April banning partial-
birth abortion, In this procedure, a
doctor pulls out the baby's feet first,
until the baby’s head is lodged in the
birth canal. Then, the doctor forces
Scissors through the base of the
baby's skull, suctions out the brain,
and crushes the skull to make ex.
traction easier. Even some pro-
choice advocates wince at this, as
when Senator Daniel Patrick Moyni-
han termed it “‘close to infanticide.”

The anti-abortion forces often im-
Ply that this procedure is usually

——

Pro-choicers twist
the medical facts.

performed late in the third trimester
on fully developed babies. Actually,
most partial-birth abortions are per-
formed late in the second trimester,
around 26 weeks. Some of these
would be viable babies.

tosavememenfmgmother.lndlhe

Procedure’s impact on a woman's -

cervix can put future pregnancies at
risk. Recent reports have concluded
that a majority of partiak-birth abor-
tions are elective, involving a healthy
Woman and normal fetus.

I'll admit to a personal bias: In my
30 years as a pediatric surgeon, [
opermedunnewbnmsustinylssome
of these aborted babies, and we cor-
rected congenital defects 50
could live long and productive lives.

In their strident effort to Pprotect
partial-birth abortion, the pro-choice
people remind me of the gun lobby.
The gun lobby is so afraid of any
effort to limit any guns that it op-
posesevenlbanonnssnuhweapons.
though most gun owners think such a
ban is justified.

In the same way, the pro-abortion
people are 5o afraid of any limit on
abortion that they have twisted the
truth to protect Ppartial-birth abor-
tion, even though many pro-choice
Americans find it reasonable to ban
the €. Neither AK47's nor

But the mation

conducted by the advocates of partial- -

Partial-birth abortions have a place
in civil society,

September 26, 1996, A27

d Partial-Birth
bortion?

Both sides in the controversy need
to straighten out their stance. The
pro-life forces have done ulu_e to help

ed , even
though that is why mest abortions
are performed. They have aiso done
little to provide for pregnant women

On the other side, the Ppro-choice
forces talk about medical necessity
and under-represent abortion’s prev.
: each year about 1.5 million
have

i

C. Everett Koop was Surgeon Gen-
eral from 1981 to 1989, -
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Partial-Birth Abortion Is Bad Medicine

By NANCY ROMER, PAMELA SurTH,
CurTis R. Cook aND JosePH L. DeCoox

The House of Representatives will vote
in the next few days on whether to override
President Clinton’s veto of the Partial Birth
Abortion Ban Act. The debate on the sub-
Ject has been noisy and rancorous. You've
heard from the activists. You've heard
from the politicians. Now may we speak?

We are the physicians who, on a daily
basis, treat pregnant women and their ba-
bies. And we can no longer remain silent
while abortion activists, the media and
even the president of the United States
continue to repeat false medical claims
about partial-birth abortion, The appalling
lack of medical credibility on’the side of
those defending this procedyre Itas forced
us—for the first time in our professional
careers—to leave the sidelines in order to
provide some sorely needed facts in a de-
bate that has been dominated by anecdote,
emotion and media stunts.

Since the debate on this issue began,
thosé whose eep all
wwy_ﬂéxe‘“’
. ncy, for any reason-have waged
“hat cai Gnly be AT an arehestated
Wﬂﬁ@%-

First the Nafional Abortion Federation
and other pro-abortion groups claimed the
procedure didn't exist. When a paper writ-
ten by the doctor whe invented the proce-
dure was produced, abortion proponents
changed their story, claiming the proce-
dure was only done when a women's life
was in danger. Then the same doctor, the

. naton's main practitioner of the tech-

our pregnant patients who heard the
claims and were terrified that epidurals
during labor, or anesthesia during needed
surgeries, would kill their babies.
baseless _statement was

The lalest baseless statement was
‘made gxt President Clinton_himself when
he sal TS Wi ed for

birth abortions had ileﬂve% thel

partial- al ir
children_naturally,_ The womens_bodies
would have been “eviscerated™ or “ripped
to shreds” and they “could never have an-

other baby.
That claim Is totally and completely
false. Contrary to what abortion activists

“would fiave us believe, partial-birth abor-

tion is rever medic: rotect
a woman's health or her fertility. In fact,

true: The procedure can
P@M&!&M&% feat to
both the pregnant woman's heéalth and Ner
ertility. 1t seems _to have escaped any-
one’s attention that one of the five women
who g%md at Mr. Clinton’s veto cere-
mony had Tive miscarriages after her par-
tial-h%ﬁ abortion.

Consider the dangers inherent in par-
tial-birth abortion, which usually occurs
after the fifth month of pregnancy. A
woman's cervix is forcibly dilated over
several days, which risks creati “in-

ix," ing cause of

veries. It is also an invita-
tion to infection, a major cause of infertil-
ity. The abortionist then reaches into the
womb to pull a child feet first out of the
mother (internal podalic version), but
leaves the head inside. Under normal cir-

nique, was caught—on tape—admi
that 80% of his partial-birth abortions were
“purely elective.”

Then there was the anesthesia myth.
The American public was told that it
wasn't the abortion that killed the baby,
but the anesthesta administered to the
mother before the procedure. This claim
was Immediately and thoroughly de-
fnounced by the American Society of Anes-
thestologists, which called the claim “en-
tirely Inaccurate.” Yet Planned Parent-
hood and its allies continued to spread the
myth, causing needless concern among

cumstances, physicians avoid breech
births wh ble; in this case, the
doctor intentionally causes one—and risks
tearing the uterus In the process. He then
forces scissors through the base of the
baby’s slmlli;t:hlch remains lodged just
within the birth canal. This is a ially
“blind" procedure, done by ru]?g%’dl-
rect sdgsor THjury to the uterus and lacer-
ation of the cervix or lower uterine seg-
ment, resulting in immediate and massive
bleeding and the threat of shock or even
death to the mother.

None of this risk Is ever necessary for
any reason. We and many other doctors

across the U.S. regularly treat women
whose unboru children suffer the same
conditions as those cited by the women
who appeared at Mr. Clinton’s veto cere-
mony. Never is the partial-birth procedure
necessary. Not for hydrocephaly (exces-
sive cerebrospimal fluid in the head), not
for polyhydramnios (an excess of amniotic
fluid collecting in the women) and not for
trisomy (genetic abnormalities character-
ized by an extra chromosome). Some-
times, as in the case of hydrocephaly, it is
first necessary to drain some of the fluid
from the baby’s head. And in some cases,
when vaginal delivery is not possible, a
doctor performs a Caesarean section. But
in no case is it necessary to partially de-
1i¥€T _an_in hd

How telling it is that although Mr. Clin-
ton met with women who claimed to have
needed partial-birth abortions on account
of these conditions, he has flat-out refused
10 meet with women who delivered babies
with these same conditions, with no dam-
age whatsoever to their health or future
fertility!

Former Surgeon General C. Everett
Koop was recently asked whether he'd
ever operated on children who had any of
the disabilities described in this debate.
Indeed he had. In fact, one of his pa-
tients—"“with 8 huge omphalocele (a sac
containing the baby's organs] much big-
ger than her head” —went on to become the
head nurse in his intensive care unit many
years later.

Mr. Koop's reaction to the president’s
veto? “I believe that Mr. Clinton was mis-
led by his medical advisers on what is fact
and what is fiction” on the matter, he said.
Such a procedure, he added, cannot truth-
fully be called medically necessary for ei-
ther the mother or—he scarcely need point
out—for the baby.

Considering these medical realitles,
one can only conclude that the women who
thought they underwent partial-birth abor-
tions for “medical™ reasons were tragi-
cally misled. And those who purport to
speak for women don't seem to care.

So whom are you going to belleve? The
activist-extremists who refuse to allow a
little truth to get in the way of their
agenda? The politiclans who benefit from
the activists’ political action committees?
Or doctors who have the facts?

is clinical professor of ob-

stetrics and gynecology at Wright State
University and chairman of obstetrics and
gynecology at Miami Valley Hospital in
Ohio. Dr, Smith is director of medical ed-
ucation in the department of obstetrics
and gynecology at CRicago’s MY, Simai
Medical Center, Dr. Cook is a specialist in
maternal fetal medicine at Butterworth
Hospital, Michigan State College of Human
Medicine. Dr. DeCook is a fellow of the
American College of Obstetricians and Gy-
ists. The authors are founding
members of the Physicians® Ad Hoc Cogli-
tion for Truth, which now has more than

members.
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“induction” and “extraction”, but the basic and characterizing difference is the type of
force employed.

An exhaustive discussion of these various approaches is beyond the scope of this
submission and not pertinent to the proposed legislation. Intact D and E will be discussed
in some detail.

INTACT D ANDE
(IDE)

In more than 20 years of clinical experience, [ have found the intact D and E
provides unique advantages and protects the woman from complications better than other
methods in certain clinical scenarios. In 1983, I developed the surgical technique that
makes possible the intact extraction of the fetus in advanced pregnancies. As you will
see from the following testimony, it is certainly one of the safest approaches to the
most difficult of abortions. Although IDE was first performed in 1983, it wasn’t until
1989 that it was presented in Canada at an international risk management seminar.
Experience suggests that it is safe and has special advantages over the classical methods.

D and E probably originates in the medicat literature with Van De Venter in the
17th century where he describes it as a lifesaving procedure.

CERVICAL DILATION

To determine the diameter to which the cervical canal should be stretched, an
ultrasound is used to measure the fetus. The largest diameter that cannot be reduced in size
becomes the target to which the cervical canal must be dilated.

The next clinical problem is pace, that is, how quickly to dilate. Every cervix is
different in terms of intrinsic elasticity. The surgeon must acquiesce to cervical authority
and proceed at the pace it dictates. To do otherwise, is to risk exceeding the elastic limit,
perhaps tearing the cervix, or threatening its competence. The goal is to preserve the
cervix so that it can sustain future pregnancies

FETAL EXTRACTION

Once dilation is sufficient, the ultrasound is repeated. Dimensions are double
checked. Fetal and placental position are determined.

The most typical lie and presentation are lon gitudinal with the head first. With the
exception of anencephaly where the brain is missing, the cervical diameter is always
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smaller than the head. Therefore, it must be reduced in size to accommodate intact
passage. Using a needle similar to that used in a spinal tap, fluid is removed in sufficient
quantity to allow a forceps to apply routine traction and rotation maneuvers bringing the
head through the cervix and out.

MISCONCEPTIONS

The fetus feels no pain through the entire series of procedures. This is because the
mother is given narcotic analgesia at a dose based upon her weight. The narcotic is
passed, via the placenta, directly into the fetal bloodstream. Due to the enormous weight
difference, a medical coma is induced in the fetus. There is a neurological fetal demise.
There is never a live birth.

BENEFITS OF IDE

In the rare circumstance of a late pregnancy’s needing to be aborted, the safest
surgical alternative should be used. In my clinical opinion and experience, this has been
shown to be IDE. ( See appendix, figure 11).

The risk of abortion is based on geometry. Something large must pass through
something small. Specifically, the fetus must be brought out through a small, very
vascular canal. Also, in late pregnancy, the tissue integrity of the fetus is quite substantial
compared to that of the cervix. This poses an increasing threat to the cervix as the
gestation gets larger. In addition, as time passes, the cervix becomes softer and its blood
supply increases rapidly. This makes for a daunting situation which repays the heavy
handed surgeon with brisk bleeding. The seat of risk, therefore, are these two disparities -
size and tissue constitution. Before any attempt is made to remove the pregnancy, the
endocervical canal must be enlarged. The critical difference in this method is the specific
goal of eliminating the size difference between the fetus and the canal by simply making
the cervix larger and the fetus smaller. The main benefit is the extraction requires a
minimum of force which translates into less trauma to the lower uterine segment, This
approach, although tedious, is remarkably atraumatic. The average blood loss is 63 ccs,
less than half of a cupful. ( See appendix, figure 9. ) If the IDE is removed from the
therapeutic armamentarium of the surgeon, unnecessary complications will occur.

Furthermore, there are emotional benefits to the family. The fetus can be dressed,
photographs taken, and taken to the family so that they can hold it and spend time
together. Also, since there is no disruption, a careful autopsy can be performed and a
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more precise diagnosis made. This is critical for the genetic counseling that is a very
important part of these services. In vast majority of these families they are keenly
interested in having more children. More specific prenatal care can be instituted and a
more precise prenatal evaluation can be done with the next pregnancy.

SAFETY
In our series, since IDE was begun in 1983, there have been no deaths, no uterine
perforations, and no hysterectomies. For the same period, there have been no major
complications in any case of a gestation of less than 24 weeks,

In the 3rd trimester, the most rare and difficult of cases, there have occurred a total
of only 5 major complications. (See appendix - figures 11 and 26.) Thisis a 1%
complication rate. Nothing lower than this is reported in the scientific literature.

CHOICES

In the desired pregnancy, when the baby is damaged or the mother is at risk, the
decision to abort may be intellectually obvious, but emotionally it is always a personal
anguish of enormous proportions. It is not referred to nor is it thought of as a fetus. This
is this mother’s baby. Even though I have counseled parents for more 20 years, I only
know that I cannot know. I cannot possibly know what this kind of choice is like.

For the physician who is willing to help the patient in this dilemma, choices are
few. Intact D and E can often be the best among a short list of difficult options.

CONCLUSION

A woman late in pregnancy, i.e., beyond 18 weeks., who is considering the option
of interrupting her pregnancy must analyze the options and the risks. The physician’s
primary duty is to educate her. The explanation must be complete, unbiased, and
scientifically based. The atmosphere should be unhurried, non-judgmental, and respectful
of her personal sovereignty.

Dealing with the tragic situations that I confront daily makes me constantly aware
that I can only limit the hurt by doing gentle surgery and giving sympathetic counsel,
Medical science cannot offer what is presently out of its reach and save this family’s child.
The best it can do is spare these families the worse alternative of continuing the
pregnancy, which would only increase the risk and perpetuate the misery.
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CONGRESSIONAL TESTIMONY
HR.: 1833
JUNE 23, 1995

My colleagues and [ are driven by our concern for the health and well-being of our
patients. To be able to do our best for them, we must be unfettered and be allowed the
professional freedom to offer the safest alternatives, This attempt by congress to micro-
manage one of the most difficult and private problems that can befall any of us is folly of
the highest order.

Respectfully submitted, - -

T

-~

i S i ,
James T. m\ﬁ(l:gr'g)MT)K

Medical Director
\Wé ‘Surgical Centers
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The Record

.
ABORTION: Activists lied

The procedure involves partial extraction

of a fetus, feet first, with ali but the head

delivered. The skull is then punctured and
the contents suctioned until the head

Pro-choice
advocates
admit to
deception

By RUTH PADAWER
Stalf Wrtter
Leading abortion-rights propo-

nents lied during the debate over
“partial-birth abortions” to pro-

The revelation comes one week
before Congress is to consider a
second attempt to han the proce-
dure, dubbed “partial-birth abor-
tion” by ite opponents. Congress
Passed a ban last year, but Breai-
dent Clinton vetoed it. The Senate
failed to override the veto.

On Wednesday, & White House
spokeswoman said Clinton op-
poses using the procedure on
healthy women with healthy fe-
tuses. “If this procedure is being
used on an elective basis, where
there's another procedure avail-
eble, the president would be happy
to sign legislation that would ban

tect the i
against criticiam, according to sev-
eral abortion providers and pro-
choice activista,

Ron Fitzsimmons, exseutive di-
rector of the National Coalition of
Abortion Providers, said he “led”
in a November 1995 interview for
ABC’s “Nightline,” when he said
the procedure was rare and done
only when the mother or fetus was

gravely ill. It was a line s\uhed %
i leadler: of

e
ro-choice movement, and is
eid_as_true man; 3

gﬂgl.
it Fitzaimmone now says that
in the vast majority of cases, the
procedure is used on a healthy
mother who is five months’ preg.
nant with a healthy fetus. As news
8] of his admission, sbortion
TOVIGers AToun & _country
t the movement’s claims
Te

first appeared in an article to be

published Monday in American -

Medical News, the American
Medical Association's newsletter,
marked the first time a Prominent
abortion-rights leader has atrongly
disputed the movement's claims,
“Some people wonder if Pve
gone off the deep end, but they're
not getting it,” Fitzsimmons said
Wednesday. “It's & medios]

{tzsimmons’ statement, which -

it,” spokeswoman Mary Ellen
Glynn eaid.

The procedure invoives partial
extraction of an intact fetus, feet
first, with all but the head deliv-
ered. The akull is then punctured
and the contents suctioned until
the head collapses. Physicians call
it dilation and extraction (D&X)
or intact dilation and evacuation
(intact D&E), because the fetus
comes out whole,

Since 1993, abortion supporters
and opponents have been engaged
in a vicious public relations war
over the procedure, with abortion
foes using grisly illustrations to
tap Americans’ general discomfort
with late abortions.

“The gbortion law that current-
ly exists ip this coun ists

. “They pi ed the
rutal realities from coming into
sharp focus.”
© a great extent, the “partial-

Te
birth” tactic worked; a July 1996
Gallup Poll found 71 Ppercent of
A ing “par-

im-
portant procedure, and we
shouldn't be afraid to speak can-
didly sbout it. We shouldn't be
:lp::agaﬁc. We bave nothing to

favored
tial-birth” abortions,

To counter that campaign, the
National Abortion Federation —
the leader in the fight againet a
ban — produced several women

collapses,

who used the procedure to abort
Ppregnancies terminated for medi-
cal reasons. Standing by Clinton
s he vetoed the bill, they told an-
ishing tales that forced even
some abortion foes to relent.

The deception came when pro-
choice leaders claimed that these
were the typical intact DEE cases,
For example, a Planned Parent.
'hood Federation of America 1995
release said the procedurs is “done
only in canes when the woman's
life is in danger or in cases of ex-
treme fetal abnormality.”

Some abortion providers were
uneasy at what they felt were dis-
w;ﬁonl presented by their own
side.

“The spin out of Wuhlﬁn
Wab that it was lone for 3
n ty,_even
oW It wasn't so o€
3

Yo claniy it and they never did it.
g0t caught up: What do we do
about this secret? Who do we tall
and what happens when we tall?
But frankly no one was asking me,
0 I didn't have to worry.”

In April, at the federation’s an-
nual meeting, at least one adminis-
trator approached the group’s ex-
ecutive director, Vieki Saporta,
and urgsd more honesty.

“1_argued from the beginni
thai Ty wers eEe-fening

LE‘%E cases. "Sometimes
8 providers and as human beings,
we all have to stop and make sure
that what we're doing is what we
can comfortably say we're doing. I
can offer intact D&E and not be
ashamed of it. I believe the work

we do is honorable; it's for the
th of women and society in
general,”

But the abartion federation and
others were determined to stick
with their original public claims.
And when The Record and The
Washington Post published artj-
cles in Saptamber reporting that

e procedure was more common,
and only rarely done for medical
reasons, pro-choice leaders dis-
missed the stories. In November,

the National Organization for
Woen isvued s relesss sesing
lb Jeports were

abortion opponents, W;EIcn n im
they were not; they were based
intervisws_with providers who
‘used the gm.

Nevertheless, groups such as

::a lboyﬁon' federation continue

3rd trimester, and sayin g that fow-
er than 600 intact Dé&Es are per-
formed annually,

To those who chafed at the false
claims, this week’s dinclosures
came as a relief.

“Anytime we collectively shy
away from the hard &nswers, or
spin something becauss it's more

instead of clarifying it,
we lose credihility,” Ruth
Arick, a former abortion elinic ad.
ministrator who lives in ‘Florida
and now consults for clinics.
“That credibility doesn’t have to
be lost forever; Ron is helping to
rebuild it. It's a courageous atep.”
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BY JOHN LED

The first crack in the wall

0 Ron Fitzsimmons can't stand it anymore. He wants

us to know that he can't live with the untruths he told

for the abortion cause, He's the executive director of

the National Coalition of Abortion Providers, now say-
ing he “lied through my teeth” on Nightline in November 95,
when he “just went out there and spouted the party line”
about how partial-birth abortions are rare and confined to
serious threats to mother and fetus.

pression, and what he called “pediatric indications,” which,
he explained to a congressionai aide, meant that the mother.
to-be was very young. Haskell, too, acknowledged that most
of his partial-birth abortions were elective and that he
stopped doing them at about 25 weeks. In a taped interview,
Haskell told the American Medical News that the fetus was
usually alive when the stabbing and brain suction took place.
(Q: {,et’s talk first about whether or not the fetus is dead be-
£ 4. Haskel

Oddly, Fitzsimmons is expressing moral h over
quotes that hadn't reached the American people—his Night-
dine lies wound up on the cutting-room floor. But his state-
ment makes it clear that he is really troubled by his partici-
pation in the broader campaign of untruths by defenders of
partial-birth abortion.

“When ... the leaders of your
movement appear before Con-
gress and go on network news
and say these procedures are
done in only the most tragic of
circumstances, how do you think
it makes you feel?” he asks, then
answers: “Like a dirty little abor-
tionist with a dirty little secret.”

Along the way, Fitzsimmons
paid tribute to my good friend
Richard Cohen, the Washington
Post columnist who retracted a
column broadly defending par-
tial-birth abortion, writing that he
was wrong to take at face value the
misinformation supplied by abor-
tion groups. This is an example o
how one honest man, an abortion-
rights supporter, encouraged
honesty in another, thus provid-
ing the first crack in the stone wall
of movement propaganda.

Brinal candor. Astonishingly, most of the misinformation
was an attempt to deny facts already put on the record by the
two doctors best known for performing partial-birth abor-
tions: Dr. Martin Haskell, owner of two Ohio abortion clin-
ics, and the late Dr. James McMahon of Los Angeles.

In the early days of the controversy, both spoke with al-
most brutal candor about what they were doing. Haskell pro-
vided a vivid and detailed description of the operation, which
became the basis of the now famous drawings of a baby half-
way down the birth canal being stabbed in the skull with sur-
gical scissors. Haskell said these drawings were accurate
“from a technical point of view” But they were later repeat-
edly attacked by abortion activists as misleading.

McMahon said he had moral compunctions about the op-
eration and considered the fetus to be a child at 20 weeks, In
papers given to Congress, he made clear that he performed

‘It’s a dishonest campaign aimed
at keeping the truth from the
American people.’

. I: No, it’s not. No, it's really not.)

Then, McMahon died, Haskell went into seclusion, and
the abortion activists circled the wagons. Though the Mec-
Mahon-Haskell testimony showed a great many procedures
done on healthy mothers with healthy fetuses, the chorus of
activists said otherwise. “It's not
only a myth, it’s a lie” that these
abortions were done for minor
defects such as cleft palates, said
Kate Michelman of the National
Abortion and Reproductive
Rights Action League. Planned
Parenthood said the procedure
“is extremely rare and done only
in cases when the woman's life is
in danger or in cases of extreme
fetal abnormality.” Michelman
made similar statements over
and over, and much of the media
fell into line. National Public Ra-
dio announced, for instance, that
“Doctors resort to this rare pro-
cedure only for late-term abor-
tions if the fetuses have severe
abnarmalities and no chance of
survival.” All untrue and well
known inside the movement.

Activists began to insist that
the fetus can't feel pain because
anesthesia kills it peacefully. (Anesthesia “causes fetal de
mise,” said Michelman. “The fetus dies of an overdose of an-
esthesia given to the mother intravenously,” said Planned
Parenthood.) But the American Society of Anesthesiologists
debunked this claim as “entirely inaccurate.”

Standards dipped so low that doctors started to deny
quotes that reporters had on tape. Dr, Warren Hem, a Colo-
rado specialist in late abortions, told Diane Gianelli of Amer-
ican Medical News that he “would dispute that {partial-birth
abortion] is the safest procedure to use.” Then, he went on
60 Minutes and vehemently denied the quote, though Gian-
elli has a tape. Another Gianelli article quoted Haskell saying
that 80 percent of his partial-birth abortions are elective, He
wrote a letter strongly implying he was misquoted, but again
Gianelli had a tape showing that he wasn't.

Fitzsi isrightto himself from all this. It'sa

partial-birth procedures during all 40 weeks of pr
for a long litany of reasons, including cleft lip, maternal de-

TELUSTRATION BY HAL MAVFORTH FOR USHANR

dish, ign aimed at keeping the truth from the
American people. L]

US.NEWS & WORLD REPORY, MARCH 10,1997 19
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July 11, 1995

The lion. Charles T. Canady

Chairman, Subcommittee on the Constitution
Committee on the Judiciary

U.S. House of Representatives

2138 Rayburn House Office Bldg.
Washington, D.C. 20515~6216

Dear Representative Canady:

We have received your July 7 letter outlining allegations of inaccuracies
in a July 5, 1993, story in_American Medical News, "Shock-~tactic ads target
late-term abortion procedure.”

You noted that in publie testimony before your commitree, AMNews is
alleged to have guoted physicians out of context. You also noted that one
such physician submitted testimony contending that AMNews misrepresented his
statements. We appreciate your offer of the opportunity to respond to these
accusations, which now are’part of the permanent subcommittee record.

AMNews stands behind the accuracy of the report cited in the testimony.
The report was complete, fair, and balanced. The comments and positions
expressed by those interviewed and quoted were reported accurately and in=~
context. The report was based on extensive research and interviews with
experts on both sides of the abortion debate, including interviews with two
Physicians vho perform the procedure in question.

We have full documentation of these interviews, including tape recordings
and transcripts, Enclosed is a transcript of the contested quotes that relate
to the allegations of inaccuracies made against AMNews,

Let me also note that in the two years since publication of our story,

testimony to your committee has contacted the reporter or any editor at AMNews
to complain about it, AMNews has a longstanding reputation for_balance,
fairness and accuracy in reporting, including reporting on abortion, an issue
that is as divisive within medicine as it is within society in general. We
believe that the stery in quescion comports entirely with that reputation.
Thank you for your letter and the opportunity to clarify this matter,

e sljen.

arbara Bolsen
Editor

Attachment
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Arericon Medizal Mug transeripT~ page 4.

Belevant portions of recorded interview with Martin Haskell, MD:

AMN: Lel's talk first about whether or not the fetus is dead beferehand...

A percentage are for various
umbers of reXIVNs. Some just because OF the stress -- intrauterine stress

during, you know, the two days that the cervix is being dilated. Sometimes the

membranes rupture and it takes a very small superficial infection to kill a
fetus in utero when the membranes are broken. And so in my case, I would think
probably about a third of those are definitely are {(sic) dead before 1

actually start to remove the fe:u:.(fii probably the other two-thirds ¢35422£::>

AMM: Is che skull procedure also done to make sure that the fetus is dead so
you're not gaing to have the problem of a live birth?

Haskell: It's immaterial. If you can't ger it out, you can't get it out.
AMN: T mean, you couldn't dilate furthee? Or is that riskier?
Haskell: Well, you could dilate further over a period of days.

AMN: Would that just make it... would it go from a 3-day procedure to a 4= or
a 5-7

Haskell: Exactly. The point here is to effect a safe legal abortion. I mean,
you could say the same thing about the D&E procedure. You know, why do you do
the D&E procedure? Why do you crush the fetus up inside the womb? To kill it
before you take it out?

Well, that happens, yes. But that's not why you do it. You do it to get it
out. I could do the same thing with a D&E procedure. I could put dilapan in
for four or five days and say I'm doing @& DSE procedure and the fetus could
just fall out. But that's not really the point. The point here is you're
actempting te do an abortion. And that's the goal of your work, is to complere

an abortion. Not to see how do I manipulate the situation so that I get a live
birth instead.

AMN, wrapping up the . .ierview: I wanted to make sure I have both you and
(Dr.) McMahon saying 'No' then. That this is misinformation, these lecters to
the editor saying it's only done when the baby's already dead, in case of
fetal demise and you have to do an autopsy. But some of them are saying
they're getting that information from NAF. Have you talked to Barbara Radford

or anyone over there? I called Barbara and she called back, but I haven't
gotten back to her. .

Haskell: Well, I had heard that they were giving that information, somebody
over there might be giving information like that out. The people that staff
the NAF office are not medical people. And many of them when I gave my paper,
many of them came in, I learned later, to watch my paper because many of them
have never seen an abortion performed of any kind.

AMN: Did you also show a video when you did that?
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Areriean Vedied s Praneript ~pace 2.

Haskell: Yeah. I taped a procedure a couple of years ago, & very brief video,
that simply showed che technique. The old story about a picture's worth a
thousand words. .

AMN: As National Right to Life will tell ¥ou.
Haskell: Aftervards they were just amazed. They just had no idea. And here

they're rabid supporters of abortion. They work in the office there.
And...some of them have never seen one performed...

Comments on elective vs. noo-elective abortions:

Haskell: And I'll be quite frank: most of my abortions are elective in chat
20=24 wveek range... In my particular case, probably 20X are for genectic
reasons. And the other 80% are purely elective...
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Abortion

Connnued rrom paee

A letter to ine Srar-Trirune said the
procedure ~hown 1% only pertormea
after feral death when an uutopsy %
necessarv or to Jve e life o ne
mother.”” And the Morrisville, Vi,
Trarscript. which said in an eaitonal
that tt alloweg the prochure 10 9¢ in-
serted n s paper oniy because it
feared legal acuon if 1 retusea Juoted
the aboruion federation as proviaing
sumilar informauon. “The fetus ts aead
24 hours before the pictured proceoure
is undertaken,” the editonal stated,

But Dr. Haskell and another doctor
who_rourineiv_use_(he Oroceaure 1ot

latg-term aporuions (oid AMNews_tat
the maiofty Of Jetuses aported this wav

are alive until the end Of_(he procedure,

Dr. Haskeil_said_the_drawings were
accyrate "trom a_technical point of
view, ut he ook issue with the im-
phcauon that the fetuses were “aware
and resisung.”

Radford aiso acknowledged that the

OfManon ner group was guolea as
proviaing was inaccuraig. She nas
SINCE Sent 3 ieNer 10 ederauon mem-
bers. outlining guidelines for discuss-
ing the maner. Among the points:

@ Don't apologize: this 1s a legal pro-
cedure.

® No aboruon method 1s accepabic
to aboruon opponents.

@ The language and graphics in the
ads are disturbing to. some readers.
“Much of the negauve reaction. howev-
er. is the same reacuon that might be
invoked if one were 10 listen 10 2 sur-
geon descnbing step-by-step almost any
other surgical procedure tnvolving blood.
human tssue, ewc.”

Late-sbortion specialists

Only Dr. Haskell. James T. McMa-
hon. MD. of Los Angeles. and a hand-
ful of other doctors perform the D&X
procedure. which Dr. McMahon refers
to as “intact D&E." The more com-
mon late-term abortion methods are the
classic D&E and inducuon, which usu-
ally invoives injecung digoxin or an-
other substance into the fetal heart to
kill it. then dilating the cervix and in-
ducing labor.

Dr. Haskell. who owns aboruon clin-
ics in Cincinnani and Dayton, sad he
started performing D&Es for late abor-
tons out of necessity. Local hospitais
did not aliow winductions past 18 weeks,
and he had no piace 10 keep pauents
overnight while doing the procedure.

But the classic D&E. in which the
fetus 1s broken apart inside the womb.
carnes the risk of perforation, tearing
and hemorrhaging. he said. So he
turned to the D&X. which he says is
far less nskyv to the mother.

Dr. McMahon acknowiedged that the
procedure he. Dr. Haskell and a hand-
ful of other doctors use makes some
people queasy. But he defends it.
“Once vou decide the uterus must be
emptied you then have 10 have 100%
allegiance to maternai nsk. There's no
jusuficauon to doing a more dangerous
procedure because somehow this
doesn't offend vour sensibilities as
much.”
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Brochure cites N.Y. case

The four-page anhi-abartion nro-
chures aiso inciude @ graphic deptcuon
of the D&X procedure. But the cover
features a photograph ot I6.montn-oid
Ana Rosa Rodnquel. whose right arm
was severed dunny Jn aborion auempt
when her mother was 7 montns preg-
nant.

The ctuld was born two davs iater.
at 32 to 34 weeks' gestauon. Abu
Hayat. MD, of New York., was con-
victed of assault and pertorming an 1i-
legal aboruon. He was sentenced (o up
w 29 vears in pnson for thus and an-
other relaied offense.

New York law bans aboruions afier
24 weeks. cxcept (0 save the mother's

" life. The brochure states that Dr. Hayat

never would have been prosecuted 1if
the federal “Freedom of Choice Act”
were in effect. because the act would
invalidate the New York swatute.

The proposed law would aliow abor-
ton for any reason until viabiity. But
it would leave 1t up to individual prac-
titioners — not the state — (0 define
that point. Postviability abortions. how -
ever, couid naot be resmeted 1f done 10
save a woman's life or heaith. including
emotional health. ’

The aboruon federation’s Radford
calied the Hayat case "an aberrauon”
and swessed that the vast majonty of
abortions occur within the first tnmes.
ter, She also said that later abortions
usually are done for reasons of fetal
abnormaiity or maternal heaith.

But Douglas Johnson of the Nauonal
Right 10 Life Commuee called that
suggestion “blatantly false.”

“The abortion practitioners them-
seives will admit the majonty of thewr
late-term abortions ‘are elective,” he
said. “People like Dr. Haskell are just
trying to teach others how to do it
more efficiently.”

Numbers game
Accurate figures on second- and
third-trimester abortons are elusive be-
cause a3 number of states don't require
doctors to report aboruon staustics. For
example. one-third of all abomons Ire
said o occur in Califorrua. bui the siate
as_no_feporung _requirements.
acner Institule estmales tnere
were nearly 168, second- and third-
mmester_abortons 1n_I9B8. the tas(
vyear ior which flzurts are_availabie.
0s€¢ OCCurreQ in
the 16~ to Zo-week penod with 10.660
See ABORTION, next page




Abortion

Connnued from preceding page

at week 21 and bevond the insumte
Savs, Lstimales were oased on actual
gestational age, as opposed (o last
menstrual period.

There is_particular debate over the
number ot third-trimester abortions.
Former Surgeon General C. Everett
Koop. MD. esumated in_ 1984 that
4000 are pertormed annuallv. 1he
abortion rederauon puts the number at
300 fo 3500, Dr. l%askell savs that

“probably Koop's numoers are more

correct.

Dr. Haskell said he performs abor-
tions "up unul about 23 weeks ges-
tation, mMOSt O them elecove. Lr. Mc-
Mahon does _aporuons wwrougn aii <0
weeks of pregnancy, but said he won t
do an elective procedure after 26
weeks. About 80% of those he does
after 21 weeks are nonelective. he said.

Mixed feeiings

Dr. McMahon admits having mixed
feelings about the procedure in which
he has chosen to specialize.

*“] have two positions that may be
internally inconsistent. and that’s prob-
ably why I fight with this all the time.’”
he said.

“I do have moral compunctions. And
if I see a case that's later, like after 20
weeks where it frankly is a child o0
me, 1 really agonize over it because
the potental is so imminenty there. [
think. ‘Gee, it’s too bad that this child
couldn’t be adopted.’

“On the other hand. I have another
position. which 1 think is superior in
the hierarchy of questions. and that is:
‘Who owns the child?” It’s got 1o be
the mother.”

Dr. McMahon says he doesn’t want
to “hold patients hostage 10 my tech-
nical skill. [ can say, ‘No, [ won't do
that,” and then theyre stuck with either
some criminal solution or some other
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desperate maneuver.”

Dr. Haskell, however. says whatever
quaims he has about third-unmester
abortions are “only for technical rea-
sons, not for emouonal reasons of fetal
development.”

*1 think 1t's important to distunguish
the two.” he says. adding that his cut-
off point is within the viability thresh-
old noted in Roe v. Wade. the Supreme
Court decision that legalized abortion.
The decision said that point usually oc-
curred at 28 weeks “but may occur
earlier. even at 24 weeks.”

Viability is generally accepted to be
“‘somewhere between 25 and 26
weeks,” said Dr. Haskell. "It just de-
pends on who you talk to.

*We don't have a viabiliry law in
Ohio. In New York they have a 24-
week limitation. That's how Dr. Hayat
got in trouble. If somebody tells me [
have to use 22 weeks. that's fine. . . .
I'm not a trailblazer or activist trying
to constantly press the limits.”

Campaign's impact debated

Whether the ad and brochures will
have the full impact abortion oppo-
nents ntend is vet to be seen.

Congress has vet to schedule a final
showdown on the biil. Although it has
already passed through the necessary
commitiees, supporters are reluctant to
move it for a full House and Senate
vote until they are sure they can win.

In fact. House Speaker Tom Foley
(D, Wash.) has said he wants to bnng
the bill for a vote under a “closed
rule” procedure, which wouid prohibit
consideration of amendments.

But opponents are iobbying heavily
against Foley's plan. Among the
amendments they wish to offer is one
that would allow. but not require, states
1o restrict abortion — except 10 save
the mother’s life — arfter 24 weeks.



86

\
J
|
|
!

—

rican Medical

NEWS

AMERICAN MEDICAL ASSOCIATION

NOVEMBER 20, 1995

YOLUME 33 * NUMBER 43

Outlawing abortion method

Veto-proof majority in House votes to prohibit late-term procedure

By Diane M. Gianeit
AMNEWS GTAFE

WASHINGTON — His strategy was simple: Find an
ubortion procedure that almost anvone would describe
as “gruesome.” and force the opposition 1o defend it

When Rep. Charies T. Canady (R. Fla.) learned about
“partial birth™ ubortions, he was set.

He and other anti-ubortion lawmakers launched a con-
gressional campaign 1o outlaw the procedure.

Following 4 contenuious and emotional debate. the

after considering u number of other options. An Ohio
law passed earlicr this year. for instance. bans “brain
suction” abortions, except when all other methods would
pose a greater risk to the pregnant woman, [t has been
enjoined pending a challenge.

A

—

Mixed feelings in medicine

e procedure i controversial in the medical com-
munity. On the onc hand. organized medicine dnstles al
the notion of Congress attempting 10 ban or regutate

bill passed by un overwhelming —
and vero-prooi — margin: 288139,
1t marks the fiest lime the House of
Representatves has voted 10 forbid
4 method of abortion. And aithough
the November clections yielded u
“pro-life” intusion in both the
House and the Senate. massive
CrOSSOVET voung occurred. with a
sigmticant number of “pro-choice™
TEPresentauves voung 1o pass the
measure,

The controversial procedure, done
n second- and third-tnmesier preg-
nancies. invoives an abaruton in
which the provider. according to the
bill. “parually vaginally defivers u
living tetus betore Killing the tetus
and completmg the delivery

“Parnal birth™ abortions. also
called "itact D&E™ (for dilation
and evacusuony. or “D&X™ (dilu-
ton and extracuon) are done bv on-
Iy u handful of US. physicians. m-
cluding Marun Haskell. MD. o
Dayton. Chio. and. until his recent
death. James T. McMahon. MD, of
the Los Angeles area. Dr. McMahon
said inoa 1993 AMNews terview
that he hud tramed aboul u half-
dozen phvsicrans o do the proce-
dure

The procedure usually mvoives
the extrachion ol an wntact fews. teet
first. through the birth canal. with
all but the head delivered. The sur-
geon lorees scissors into the base
of the skull. spreads them 1o enlarge

the opening. and uses suction 10 Temove the brain.

The procedure gained nolonety two years ago, when
abortion opponents started TUNMINg newspaper ads that
described and illustrated the method. Their goal was to
defeat an abortion rights bill then before Congress on
grounds it was so extreme that states would have no
ability to restrict even late-term abortions on viable fe-
tuses. The bill went nowhere. but strong reaction 1o the

Partial-Birth Abortion
Ban Act of 1995

Summary: Bans abortions in
which provider 'partially vaginally
delivers a living fetus before killing
the fetus and completing the
delivery.

any procedures or practices. On the
other hand. even some in the abor-
von provider communay find the
procedure diflicult to defend.

“1 huve very serious reservations
about this procedure.” said Colora-
do physiclan Warren Hern, MD.
The author of Abortten Procuce.
the paton’s most widely used text-
book on abortion swndards and
procedures. Dr. Hern specializes in
late-term pracedures

He opposes the bill. he said. be-
cause he thinks Congress his no
business dabbling in the pracuce of

Ji ¢ und because he thinks this

Exceptions: 'Life of mother’ and
physician belief that no other
procedure would suffice as
‘affirmative defense’ to

prosecution or civil action.
Penaities: Possibility of suits,
fines and/or imprisonment of up
0 TWO years.

Proponents: Procedure is

Opponents: Congress has no
business iegistating medical
sandards and procedures; bill
begins erosion of abortion rigies.

“There are

sgnities tust the beginning of a xe-
mes of lepisiatve attempts to chip
away al aborion nghis, But of the
pracedure in question he says. " You
really can't defend it. I'm not going
w tell somebody else that they
should not do this procedure. Bul
I'm nat going 10 do i1."

Dr. Hern's concerns center on
claims that the procedure sn late-
term pregnancy can be satest for
the pregnant women. and that with-
out this procedure women would
have died. "1 would dispute any
statement that this is the salest pro-
cedure 10 use.” he said.

Turning the fetus (o a breech po-
siion s “polentially dangerous.”
he added. “You have o be con-
cerned about causing amniotic fluid
embolism or placental abruption if
vou do that.™

Pamela Smith. MD. director of medical education.
Dept. of Ob-Gyn at M. Sinaj Hospital in Chicago.
added two more concerns: cervical incompetence in sub-
sequent pregnancies caused by three days of forceful
dilation of the cervix and uterine rupwure caused by
rotating the fetus within the womb.

no ob: encoun-

campaign prompied anti-abortion activists to use it
agam.

They drafted a bill that would ban the procedure.

tered in this country which require a partially delivered
human fetus 10 be destrayed to preserve the life of the
mother.” Dr. Smith wrote'in a letter to Canady.

v o
See ABORTION, page 70
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The procedure also has its defenders.
The procedure is a “well-recognized
and safe technique by those who pro-
vide abortion care,” Lewis H. Koplik,
MD, an Albuguerque, N.M., abortion
provider, said in a statement that ap-
peared in the Congressional Record.

“The risk of severe cervical lacera-
tion and the possibility of damage to
the uterine artery by a sharp fragment
of calvarium is virtually eliminated.
Without the release of thromboplastic
material from the fetal central nervous
system into the maternal circulation.
the risk of coagulation problems, DIC
[disseminated intravascular coagula-
tion}, does not occur. In skilled hands.
uterine perforation is almost un-
known,” Dr. Koplik said.

Bruce Ferguson. MD, another Albu-
querque abortion provider. said in a
letter released to Congress that the ban
could impact physicians performing
late-term abortions by other tech-
niques. He noted that there were
“many abortions in which a portion of
the fetus may pass into the vaginal ca-
nal and there is no clarification of what
is meant by ‘a living fetus. Does the
doctor have to do some kind of elec-
trocardiogram and brain wave test to
be able to prove their fetus was not
living before he allows a foot or hand
to pass through the cervix?”

Apart from medical and legal con-
cerns, the bill's focus on late-term
abortion also raises troubling ethical is-
sues. In fact, the whole strategy, ac-
cording 1o Rep. Chris Smith (R, N.J.),
is to force citizens and elected officials
to move beyond a philosophical dis-
cussion of *‘a woman’'s right to
choose,” and focus on the reality of
abortion. And, he said, 1o expose those
who support “abortion on demand” as
*“the real extremists.”

Another point of contention is the
reason the procedure is performed.
During the Nov. | debate before the
House, opponents of the bill repeatedly
stated that the procedure was used only
to save the life of the mother or when
the fetus had serious anomalies.

Rep. Vic Fazio (D, Calif.) said. “De-
spite the other side’s spin doctors —
real doctors know that the late-term
abortions this bill seeks to ban are rare
and they're done only when there is
no better alternative to save the wom-
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an, and. if possible, preserve her ability
to have children.” ] ‘
Dr. Hern said he could not imagine

a_circumstance in which this proceduie
_woullhe safest. He did ac%owlcagc‘
at some doctors use skull-decompres-

sion techniques. but he added that in
those cases fetal death has been in-
duced and the ferus would not pur-
posely be rotated into a breech posi-
tion.

Even some physicians who special-
ize in this procedure do not claim the
majority are performed to save the life
of the pregnant woman.

In his 1993 interview with AMNews,
Dr. Haskell conceded that 80% of his
late-term abortions were elective. Dr.
McMahon said he would not do an
elective abortion after 26 weeks. But
in a chart he released to the House

Judiciary Committee, ‘“‘depression”
was listed most often as the reason for
late-term nonelective abortions with
matenal indications. “Cleft lip” was
listed nine times under fetal indica-
tions. e——— %
The accuracy of the article was chal-
lenged, two years after publication, by
Dr. Haskell and the National Abortion
Federation, who told Congress the doc-
tors were quoted “out of context.” AM-
News Editor Barbara Bolsen defended
the article, saying AMNews “had full
documentation of the interviews, in-
cluding tape recordings and tran-
scripts.”

Bolsen gave the committee a tran-
script of the contested quotes. includ-
ing the following, in which Dr. Haskell
was asked if the fetus was dead before
the end of the procedure.

“No it’s not. No. it’s really not. A
percentage are for various numbers of
reasons. Some just because of the
stress — intrauterine stress during, you
know, the two days that the cervix is
being dilated. Sometimes the mem-
branes rupture and it takes a very small
superficial infection to kill a fetus in
utero when the membranes are broke;

“So in my case, I would say proba-
bly about a third of those are definitely
are dead before 1 actually start to re-
move the fetus. And probably the other
two-thirds are not,” said Dr. Haskell.

In a leuer to Congress before his
death, Dr. McMahon stated that medi-
cations given to the mother induce “a
medical coma™ in the fetus, and “there l
is neurological fetal demise.”

But Watson Bowes, MD, a material- )
fetal specialist at University of North

——
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Carolina. Chapel Hill, said in a letter
to Canady that Dr. McMahon's state-
ment “suggests a lack of understanding
of maternal-fetal pharmacoiogy. . . .
Having cared for pregnant women who
for one reason or another required sur-
gical procedures in the second trimes-
ter, | know they were often heavily
sedated or anesthesized for the proce-
dures, and the fewses did not die.”

Next move in the Senate

At AMNews press time, the Senate
was scheduled to debate the bill. Op-
ponents were lining up to tack on
amendments. hoping to gut the mea-
sure or send it back to a committee
where it could be watered down or re-
Jjected.

In a statement about the bill, Presi-
dent Clinton did not use the word “ve-

t0.” But he said he “cannot support™
a bill that did not provide an exception
to protect the life and heaith of the
mother. Senate apponents of the bill
say they will focus on the fact that it
does not provide such an exception.

The bill does provide an affirmative
defense to a physician who provides
this type of abortion if he or she rea-
sonably believes the procedure was
necessary to save the life of the mother
and no other method would suffice.

But Rep. Patricia Schroeder (D, Co-
lo.) says that’s not sufficient. “This
means that it is available to the doctor
after the handcuffs have snapped
around his or her wrists. bond has been
posted. and the criminal trial is under
way,” she said during the House de-
bate.

Canady disagrees. "No physician is
going to be prosecuted and convicted
under this law if he or she reasonably
believes the procedure is necessary to
save the life of the mother.”

Organized medicine positions vary
The physician community is split on
the biil. The California Medical Assn.,
which says it does not advocate elec-
tive abortions in later pregnancy, op-
poses it as “an unwarranted intrusion
into the physician-patient relationship.”
The American College of Obstetricians
and Gynecologists also opposes it on
grounds it would “supersede the medi-
cal judgment of trained physicians and
. would criminalize medical proce-
dures that may be necessary to save
the life of a woman,” said spokeswom-
an Alice Kirkman.

The AMA has chosen to take no
position on the bill. although its Coun-
cil on Legislation unanimously recom-
mended support. AMA Trustee Nancy
W. Dickey, MD, noted that although
the board considered seriously the
council’s recommendations. it ultimate-
ly decided to take no position. because
it had concerns about some of the bill's
language and about Congress legislat-
ing medical procedures. .

Meanwhile, each side in the abortion
debate is calling news conferences to
announce how necessary or how omi-
nous the bill is. Opponents highlight
poignant stories of women who have
elected to terminate wanted pregnan-
cies because of major fetal anomalies.

Rep. Nita Lowey (D. N.Y.) toid the
story of Claudia Ames, a Santa Monica
woman who said the procedure had
saved her life and saved her tamily.

Ames told Lowey that six months
into her pregnancy. she discovered the
child suffered from severe anomalies
that made its survival impossible and
placed Ames’ life at risk. .

The bill's backers were ‘‘attempting
to exploit one of the greatest tragedies
any family can ever face by using
graphic pictures and sensationalized
language and distortions.” Ames said.

Proponents focus on the procedure’s
cruelty. Frequently quoted is testimony
of a nurse, Brenda Shafer, RN, who
witnessed three of these procedures in
Dr. Haskell's clinic and called it “the
most hornifying experience of my life.

“The baby's body was moving. His
little fingers were clasping together. He
was kicking his feet.” Afterwards, she
said. “he threw the baby in a pan.”
She said she saw the baby move. “I
still have nightmares about what |
saw.”

Dr. Hern says if the bill becomes
law. he expects it to have “virtually no
significance™ clinically. But on a po-
litical level, “it is very, very signifi-
cam.”

“This bill's about politics.” he said,
“it's not about medicine.”



An interview with
W. Martin Haskell, MD

Last summer, American Medical News
rana story on abortion specialists. Included
was W. Martin Haskell, MD, a Cincinnati
physician who introduced the D& X proce-
dure for second trimester abortions. The
Academy received several eulls fequesting
nformation about D & X. The following
interview provides an overview.

Q: What motivated you to become an abor-
tion specialist?
At Istumbled into it by accident. ldidan
internship in anesthesia. | worked for a
Yyeat in general practice in Alabama, [ did
twoyearsingeneral surgery, then switched
into family practice to get board certified,
My intenrions at that time were topointo
emergency medicine,
but | ee:

Fenjoyed surpery.

zed theee wi an abamdinee of
really moad surpeons here Cincinnaei. 1
didn't feet I'd make much of 2 contriby-
tion. ['d be just anocher good surgeon.
Whilewasin family practice, I gotapare-
time job in the Women's Cener. Over
the course of several months, | recognized
things there could be runa lot better, with
a much more professional level of ser-
vice-—not necessarily in terms of medical
care—in teems of counseling, the physi-
<al faciltey, patient flow, and in the qual.
1ty of people who provided support ser-
vices. The typical abortion patient spends
less than ten minutes with the physician
who performs the sur, ery. Yet, that pa-
tient might be in the facility for three
hours. When | calked to other physicians
whose patiencs were referred here, | saw
problems that could be easily correcred, |
realized there was an opportunity o im-
prove overall quality of care, and make a
contribution. [ own the center now.

18

Q: Back in 1979 when you were making

these decisions, did you consider "yourself pro-
choice?
A: ['veneverbeenan activist, I've always
fele that no matter what the issue, you
prove your convictions by your hard
work—not by yelli_ng and screaming.

Q: Have there been threats against you?
A: Notdirectly. Pro.life activist Randall
Terry recently said to me thac he was
guingtodueverything within hispowerto
have me tried like a Nazi war criminal.

Q: ArecentAmerican Medical News article
statedthatthe medical community hadn'treally
established a point of fetal viabilty. Why not?
A: Probably because it ean't be estab-
lished with uniform certamry, Riological
systemsarc highly vaciable, The wenerally
acveptad ponnt of letal vinbility i around
24-26-weeks. But you can'r taku o given
pointin fetal development and apply thar
100 percent of the time. It just doesn’t
happen that way. If you look at premature
deliveries and survival percentages at dif-
ferent weeks of gestauion, you'll gee 24.
week fecuses with some survival rate. The
fact that you get some survivors demon-
scrates the difftcuity in defining 3 potne.

Q: Most women who get aboruons end
pregnancies dunng the first inmester. Who is
the typical second-tnmester patient?

A: ldon't know that there is 2 typical
second-trimester abortion. But if you look
atthe spectrum of abortions { most women
are between the ages of 19 and 29) they
tend o be younger. Some are older. The
typical thing that happens with older
women is that they never realized they
wete pregnantbecause they were continu-

ing to bleed during the pregnancy. The
other thing we see with older women is
fetal malformations or Down's Syndrome.
These are being diagnased much earlier
now than they used 1o be, We're secing 2
lot of genetic diagnoses with ultrasound
andamniocentesisat 1718 weeks inscead
of 22-24 weeks. With the teenagers, any-
bady who has ever worked with or had
feenagers ean appreciate how unpredict-
able they can be a ritmes. They have adule
bodies, but a lot of umes they don't have
adult minds. Sothert reaction to problems
tends to be much more emorional than an
adult’s might be. ft's a question of matu-
rity. So even though they may have been
educated abour all kinds of issves in repro-
ductive health, whena teenager becomes
pregnant, depending upon her relation-
ship with her family. the amount of peer
support she has—everv one is a highly-
times they d
unnil_they can oo higer contain the
problem and it finally com 5 out, Some-

times ic’s money: It takes them a while to

mdwvidal ¢ine—

get the money. Sometimes it's just denial.

Q: Do you think more information on absti-

nence and contraceplives would decrease the
number of teenage pregnancies?
A: 1 grew up in the sixties and nobody
tatked about contraception with teenag-
ersn the sixties. But today, though it may
be controversial in some areas, there's a
lot being taught about reproductive health
in the high school curricula. I chink 2 lot
more is being done, but the bottom line is
we're all still just human—with human
emotions, and particularly with teenag-
ers. a sense of invulnerability; it can’t
happen to me. So education helps a lot,
but it's not going to eliminate the prob-
lem. You can teach a person the skitls, but
you can't make them use them.

CINCINNATI MEDICINE, FALL 199)
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Q: Does it bother you that a secong Inmes-
ter letus so closely resembles a baby?
A: [ really don't think about it. | don't
have a problem with believing the fetus is
a fertilized egg. Sure 1t becomes more
physically developed but it lacks emo-
tional development. It doesn't have the

Q: Whatied you to deveiop D & X 7

A: D&E', the procedure typically used
for lacer abortions, have always beensome-
what problematic because of the tough-
ness and development of the fetal tissues.
Mast physicians do terminations after 20
weeks by saline infusion or prostegiandin

mental capacity for self. . It's
neverbeen an ethical dilemma for me. For
people for whom that is an ethical di-
lemma, this ceraainly wouldn't be a field
they'd wan to go inco. Many of our pa-
uents have echical dilemmas about abor.
tion. [don't feel it's my role as a physician
totell hershe should not have an abortion
because of her ethical feelings. As indi-
viduals grow and mature, learn more, feel
more, experience more, their perspective
about themselves and life, morality and
ethicschange. Facingthe siuation of: abor-
ton is a pare of thac passage through life
for some women—how they resolve that
s their decision. | can be their advisor
much as a lawyer can be; he can tell you
Yyour options., but he can't make you file 2
suicor tell you not to file a suje, Myrole is
to provide a service and, to a limiced
degree. help women understand chem-
selves when they make theirdecision. I'm
not to tell them what's right or wrong.

ind whiche the fe d
allows tissue to soften. Here in Cincin.
nati, [ neverreally explored it, bue I didn’t
think [ had that option. There cerainly
weren't hospitals willing to allow induc.
tions past 18 weeks—even Jewish, when
they did abortions, their limit was 18
weeks. [ don’t know about University.
What [ saw here in my practice, because
we did D & Es, was that we had patients
who needed terminations at a facer date.
So we learned the skills, The later we did
them, the more we saw patients who
needed them still later, Buyg | just kepc
doing D & Es because that was what [ was
comfortable with, up uncil 24 weeks. But
they were very tough. Sometimes ic was a
45-minute operation. | noticed that some
ofthe later D& Es were very, very easy. So
I asked myself why can't they all happen

thisway. Yousee the casy ones would have

afoor length presentauo You'd reach u;

and blhefooto((h_e_us.pulltheinu»
down and the head would hang up anc
then you would collapse the head and take
1 out. it was easy. At firse, | would reach
m wdentify a lower extrem-
1wy blindly wich the tip of mv (nstrument
I'd get 1t ighe about 30.50 percent of the
tme. Then [ said, “Well gee, if | juse put
the ultrasound up there [ could see ¢ all
and I wouldn’t have to feel atound for 1c.’
[ did ¢hat and sure enough, | found 1 99
percent of the time. Kind of serendipity.

Q: Does the fetus fee/ pain?

A: Neurological pain and perception of
Pin are not the same. Abortion stimu-
lates fibers, buc the perception of pain, the
memory of pain that we fearand dread are
not chere. I'm not an expert, but my un-
derstanding is that fetal development is
insufficient for consciousness. It's 2 lot
like pets. We like to chink they think like
we do. We ascribe human-like feelings o
them, but they are not capableofthe same
self-awareness we are. Ir's the same with
fetuses. It's natural toproject what we feel
for babies to a 24-week old ferus.0

TheD&X Prmedum—uumwmmm;nammmwmmwms
‘weeks. was developed i IMowuﬂmw.liﬂ,MD. Nt is 3 modficabon of

Q: Do your patients ever 7
A: Between our two centers, thac hap-
pensmaybe oncea week. There'sa patient
who changes her mind or becomes truly
ambivalent and goes home to reconsider,
then might come back a week or two later.
[ feel thar’s one of the strengths of how we
approach thingshere. We try not co create
pressure to havean abortion., Qurviewh,s
alwaysbeen chat there are enough women
who want abortions thar we don’t have 1o
coerce anyone to have one. We've always
been strongly 2EAMNSC pressure on our pa-
tients to go ahead with an abortion.

Q: How expensive 15 a second inmester
aboron?

A: Feesrangefrom$1,200. | £600depend-

1ng on length of preenancy. More insur-
ancecompaniescoverabortion chan don't
coveric. About 15 percent of our Patiencs
WORN't use insurance because they wanr ¢y
matnun privacy. About 10-20 percent
use tnsurance. The rest pay vur of puckut
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Step Two—in the Operatng room, patients are gven Vakum, the Oilapan are removed and the cervix is

and upper extremities

hrougn. The fetys s spine up.

scnutbed, anesthatzed ang Grasped with a tenacudum. Membranes are nuptureq
Step Three—The surgecal mummlmmm.muwm.
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Surgeon [wms the Jetys o necessary 3nd pulls the exvemy mio the vagmna, .

Step Frve—The Surgeon uses tis fingers to deiver the opposte iower extremty, then the [or30, shoulders,
Step Siz—The skuil loages at the niemal cencal os. Usually there 1s not enough cilabion kor £ 10 pass

Step Seven—A ngni-nanded surgeon sides uwndmwmmnemumtauwm
e shoulders of the fetus with the index 3nd g fingers (paim down). He siides the 4p of hus muckle finger
aiong the spme towards the Skufl white Appiying tracton 1o the shoulder and lower extremibes. The middle
finger ims ana pushes the antenor cemcal ip ot of the way.

Step Eight~-Whiie mantaining this tension, the surgeon takes 2 pair of biunt aurved $c1550r3 10 the nght hand.
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i Siep Nine—Thg Surgeon removes the scissors and wiroduces 3 Suction catheter 1o this hole and evacuates

! the sxull contenls

“ Step Ten—wn the cameter SUlln place. he apphes tracton to the letus, removing ‘compietety rom the

patent. ihen removes the placenta
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Suite 500, 419 71h Street. N.W.
Wastungton, D.C. 20004-2283 — (202} 626-8800 (FAXi 737.9189 or 347 ST

committee, inc. (202) 626-8820

"This is not an emergency. . . . All of aur procedures were considered elective, "—
Claudia Crown Ades (April 12, 1996)

The Clinton Veto: Defending Euthanasia for the Partly Born?

On April 10, 1996, President Clinton vetoed the Partial-Birth Abortion Ban Act. Mr.
Clinton then appeared before television cameras with Sive who had received
late-term abortions from the late Dr. James McMahon, including Claudia Crown Ades
of Santa Monica, California. Mr. Clinton said the veto was necessary to preserve
access to a "potentially life-saving— certainly health saving" procedure. The women
who were with him "never had a choice," he said.

On April 12, Ms. Ades and Douglas Johnson, legislative director for the National Right
to Life Committee (NRLC), were simultaneously interviewed by telephone on "The
Mike Malone Show," q live radio talk show broadcast on WNTM-AM in Mobile,
Alabama. The following excerpls were carefully transcribed by NRLC from a tape
recording provided by WNTM, Copies of the entire tape are available to legitimate
news media from NRLC, (202) 626-8820, (301) 502-1170.

Claudia Ades: Itisnota political agenda for me at all. Itis simply that I want to protect
wormen in the future that need this procedure. The procedure saved my life. [Material
omitted. ]

Douglas Johuson: I've heard Claudia say a couple of times that she thought this
procedure saved her life. The bill explicitly permits the procedure to be done if it ever
Were necessary to save a woman's life.... [material omitted)

Mike Malone: Since]lama layman in all of these matters, as far as the medical end of it
goes: Why would a Caesarian section not be appropriate in your case, Claudia?

Ades: Oh, well, that's very simple. There's two reasons. A Caesarian section is an
cmergency surgery that was designed [for] when an emergency is at hand, when the
baby's life is at risk-- when the baby needs to survive, and it's an emergency situation.
"A," this is not an ¢mergency. And "B," we wanted to take our son out of torture. The
purpose of this is so that my sor would not be torured anymore. Douglas would have it
that I delivered this baby and held him 'til he died, while he gasped for breath.
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EXCERPTS FROM 4/12/96 ADES-JOHNSON RADIO, 2
Malone: Douglas, is that true? What would you have told her to do?

Johnson: Well, you know, the story keeps changing here. A little while ago, it was to
save her life. And now if's so that she wouldn't have to have the baby born alive...

Ades; [interrupting] No, this procedure was not performed in order to save my life. Had
Icaxﬁedthebabytotcrm,andmysonhaddiedinsideofme,thcnlwouldhavebecnlt
risk. There's a severe risk if he had died inside of me.

Malone: Douglas, what would you have had her do?

Johnson: If a baby dies a natural death in utero— it's a very tragic thing— the removal of
that baby is not an sbortion. It's not a partial-birth abortion or any kind of abortion, and
there's never been any kind of law against that before or after Roe v. Wade. Itis not

Ades: [Interrupting] So in other words, knowing that my son was going to die, and was
ing and living a tortured life inside of me, I should have Just waited for him to die—-
is this what you're saying?

Johnson: Well, this is an argument [by Ms. Ades] for pre-natal euthanasia— and we do
disagree with that. But this is 5 far different argument than we started with, where it was
asserted that this was necessary to save your life.

[material omitted)

Johnson: Every M.D.in Congress voted in favor of this bill, with one exception [the
exception being Rep. Jim McDermott]. Senator Frist, 2 surgeon [who supported the bill],
checked with the most eminent authorities in obstetrics that he could find, as he said on

the Senate floor, and nobody could tell him that there was any medical justification for
this procedure whatever.

You know, Dr. Martin Haskell was asked a lot of interesting questions in that tape-
recorded interview with the American Medical News. [The interview was conducted
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EXCERPTS FROM 4/12/96 ADES-JOHNSON RADIO, 3

Ades: [interrupting] Correct. That's comect!

Johnson: [continuing quote from Dr. Haskell transcript] ... in that 20-24 week range. In
my particular case, probably 20% are for genetic reasons. And the other 80% are purely
elective.” [End of quote from transcript of interview with Dr. Martin Haskell ]

Ades: That's correct. My procedure was elective. That is considered an elective
procedure, as were the procedures of Coreen Costello and Tammy Watts and Mary
Dorothy-Line and all the other women who were at the White House yesterday. All of
our procedures were considered elective.

Maione: Okay, gentleman and Iady, please hang on, I am way over time here for a break.
[Material omitted]

Johnson; Where a baby has severe handicaps and disorders, it is sometimes necessary to
deliver early. Most of the specialists in the country deliver babies with these disorders

possible, give what pain relief is necessary, for whatever time that baby has allotted, in
these cases. Again, the great majority of the partial-birth abortions have nothing to do
with any of these [severe physical disorders of mother or baby] circumstances,
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SCIENCE FACT VS. SCIENCE FICTION:

DOCTORS REPORT THE
ABOUT PARTIAL-BIRTH ABORTION

"People deserve to know that the partial-birth abortion is never medically indicated
cither to save the health of a woman or preserve her future fertility."
- Dr. Nancy Romer, FACOG, Chairman, Dept. of Obsterrics and
Gynecology, Miami Valley Hospital, Ohio

On the Claimed "Medical Necessity" of this Procedure:

"T am insulted to be told that I am tearing women's bodies apart by not doing this

procedure. Iam not. ...As physicians, we can no longer stand by while abortion

advocates, the President of the United States and newspapers and television shows

continue to repeat false medical claims to members of Congress and to the public."
== Dr. Nancy Romer

"This procedure is currently not an accepted medical procedure. A search of medical
literature reveals no mention of this procedure and there is no critically evaluated or peer
review journal that describes this procedure. ... There is currently also no peer review or
accountability of this procedure. It is currently being performed by a physician who is not
an obstetrician, in an outpatient facility behind closed doors and no peer review."

— Dr. Nancy Romer

On Claims that Unborn Children with Certain Disabilities Must be Aborted by the
Partial-Birth Method to Preserve Their Mother's Health or Fertility:

In vetoing the Partial-Birth Abortion Ban, President Clinton showcased the stories of 5
women who, he said "had to make a life-saving -- certainly, health saving -- but still tragic
decision” to have partial-birth abortions, given the severe disabilities suffered by the
children they carried. He said that "their own lives, their health, and in some cases their
capacity to have children in the future were in danger" on account of these children. Six
weeks later, the President defended the necessity of partial-birth abortion on the grounds
that, without it, these women would be "eviscerated,” their bodies "ripped...to shreds and
you could never have another baby, even though the baby you were carrying couldn't
live." The conditions suffered by the aborted children included: hydrocephalus,
polyhydramnios, Trisomy and anencephaly.

Responding to these specific claims, medical experts from PHACT made clear;
1. "[T]hese are honest women who were sadly misinformed and whose decision to

have a partial bisth abortion was based on a great deal of misinformation."
~ Dr. Joseph DeCook
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2. "[T1he presence of fetal disabilities or fetal anomalies are not a reason to have a termination
of pregnancy to preserve the life of the mother."
- Dr. Curtis Cook

3. Regarding "a genetic abnormality where there is an extra chromosome or a Trisomy... These
abnormalities do not pose a risk to the mother per se, do not require early delivery, and can be
safely delivered vaginally by methods that we use on a regular basis."

- Dr. Curtis Cook

4. Regarding "hydrocephalus...excessive cerebrospinal fluid... that causes a very large-shaped
head in proportion to the rest of the body. .. These patients can be safely delivered by cesarean
section. They can even be delivered safely vaginally. We can do that by first decompressing some
of the fluid around the baby's head. ... Again, the baby can be delivered safely, without a risk to the
mother, and without a risk to her fertility."

— Dr. Curtis Cook

5. Regarding "polyhydramnios...an excessive amount of amniotic fluid around the baby. ... They
can be delivered vaginally, safely, and in the need for it in such situations, a cesarean section can
be performed.”

— Dr. Curtis Cook
On Claims for the "Safety" of the Partial-Birth Abortion Procedure
- "[The procedure] sounds like science fiction. It ought to be science fiction!"

- "It is a maverick medical procedure made up by maverick doctors for the purpose
of delivering a dead fetus.”

- Dr. Joseph DeCook

1. "Dilation [forcible opening] of the cervix” -- the first step - risks creating the condition of
"incompetent cervix," a leading cause of future premature deliveries. It can also lead to
"infection," which is "the main cause of subsequent infertility."

- Dr. Joseph DeCook

2. "Internal podalic version" -- reaching into the uterus to pull the baby feet first through the
cervix -- the second step -- "is a very dangerous procedure," "frightening" because of the chance
that it might “tear the uterus." This is the “reason this was abandoned 30 or more years ago."
There is also the danger of "perforating the uterus" with the instrument used to grab the baby's
leg. Sucha tear or perforation could result in severe hemorrhage, necessitating immediate
hysterectomy to save the life of the mother.

— Dr. Joseph DeCook

3. The third step of partial-birth abortion --"putting the scissors through the foramen magnum,
spread them and out comes the brain” - is a partially "blind" sharp instrumentation within the
uterus. It may expose sharp shards of skull bone within the uterus. Both the scissors and the
sharp bone risk lacerating the lower uterine segment or cervix, which again could result in severe
hemorrhage necessitating hysterectomy to save the mother's fife.

-- Dr. Joseph DeCook
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The Physicians' Ad-hoc Coalition for Truth (PHACT) about partial-birth abortion brings
together experts in the fields of obstetrics and gynecology, perinatology (maternal -fetal
medicine), pediatrics and other medical specialities for one purpose: to bring the medical
facts to bear on the public policy debate over partial birth abortion.

Those of us who practice and teach a medical specialty that must, at all times, be
responsible for the well-being of two patients -- mother and child -- feel compelled to
take this course of action in order to counter the very widespread and dangerous
misstatements, misperceptions and outright distortions surrounding this procedure.

The most serious such distortion is the claim that a partial-birth abortion can be medically
necessary to protect the life or health of a woman carrying a child diagnosed with severe
congenital or genetic disabilities, and also to protect that woman’s future fertility and
ability to carry other children.

There is no medical basis for such an assertion. Given the many potentia] risks the
procedure entails for the mother, far from ever being medically indicated, partial-birth
abortion is actually counterindicated. Far from ever being a medical necessity, partial-
birth abortion is not even a procedure recognized by the medical community. Statements
by practitioners of partial-birth abortion indicate that the vast majority of such procedures
are elective in nature. There is only one reason to ever consider the partial-birth abortion
procedure “necessary:” to ensure the delivery of a dead child rather than a living one.

Because of the dangers posed to women, the distortions regarding the so-called “medicat
necessity” of partial-birth abortion must not be allowed to stand. Already we have seen
the harm done to women by other false statements made by those who defend partial-
birth abortions. Proponents of partial-birth abortion have claimed, for example, that the
anesthesia given the woman kills the child in her womb even before the procedure
begins. Though leading experts in the field of anesthesiology have repeatedly denounced
this claim, partial-birth abortion advocates and the media have repeated it often enough to
frighten some pregnant women in need of surgery. The medical community’s efforts to
dispel this lie have gone largely unreported.

As members of the Physicians’ Ad-hoc Coalition for Truth (PHACT) about partial-birth
abortion, we will take every opportunity presented to correct the misinformation and
educate the public as tot he medical facts regarding the partial birth abortion procedure.
We ask our fellow professionals in the field of journalism and communications in
particular to give these facts the attention they deserve by reporting them in a clear,
evenhanded and objective fashion.

o
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CARING FOR WOMEN WITH HIGH RISK PREGNANCIES:
PARTIAL-BIRTH ABORTION VS. ACCEPTED MEDICAL CARE

Throughout the national debate on partial-birth abortion, the more than 500 doctors
nationwide who make up the Physicians’ Ad-hoc Coalition for Truth have insisted
that it is never medically necessary -- in order to protect a woman'’s life, health or
future fertility, during the fifth or sixth month (when most partial-birth abortions take
place) and after -- to partially deliver a living fetus and then destroy it. Partial-birth
abortion is never medically indicated: the procedure is too lengthy, too risky and
there are too many other alternatives.

The following analysis contrasts the partial-birth abortion method with accepted
medical practice for emptying a womb in the second trimester. At this stage of a
pregnancy, if it becomes necessary to empty a womb, what is required is separation
of the child from the mother, not the death of the child.

Note that the standard method described below can be used safely for delivery of
children with severe genetic abnormalities, including trisomy, anencephaly,
omphalocele, hydrocephaly (see below) and other situations often cited to justify
partial-birth abortion.

Moreover, in considering the supposed desirability of abortion in the second trimester
and after, as against the medically recognized method of delivery described below,
one should recognize that later term abortion is rwice as risky for the woman's life as
childbirth: the risk of maternal death is 1 in 6,000 for abortions at 21 weeks and
after, and 1 in 13,000 for childbirth.

Writing in The New England Journal of Medicine, PHACT members John Thorp,
M.D. and Watson Bowes, M.D., note: "Many experts have suggested that the cutoff
point between maternal mortality from abortion and maternal mortality from
continuation of pregnancy occurs at 15 to 16 weeks of gestation, with abortion being
riskier beyond that point.”
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PARTIAL BIRTH ABORTION VS. MEDICALLY RECOGNIZED METHOD

Medically Recognized Method
First Stage
Latent Phase: The delivery process begins by inducing
labor physiologically (as opposed to mechanically)
with prostoglandins or pitocins. This produces uterine
contractions that dilate the cervix. The cervix is
dilated up to 4 centimeters (cm), taking between 4 to 8
hours. Medication for pain usually consists of
injectable analgesics, administered by medical
personnel,

Accelerated Phase: The cervix is further dilated,
traditionally to 10 cm (but this may be less in the case
of very small infants), generally taking another 3 to 6
hours. Pain relief usually consists of injectable
analgesics or epidural anesthesia, administered by
medical personnel.

Partial-Birth Abortion*
First Stage

Latent Phase: Dilation up 10 about 4 cm, but taking
up to 48 hours or more. The cervix is dilated
mechanically (as opposed to more desirable
physiological methods) with repeated insertion of
laminaria into the cervix until sufficient dilation is
obtained. Such mechanical dilatation exposes the
woman to the risk of developing an incompetent
cervix - a leading cause of future premature deliveries
- thus potentially threatening her ability to have
children in the future. Throughout the dilatation
process, the woman is regularly in a hotel/motel room
with no direct nursing or medical supervision. Pain is
treated only with oral medication, administered by the
patient herself.

Accelerated Phase: Not comparable to standard
delivery procedures. Cervical dilation of 4 cm is all
that is done.

Second Stage:

Normal expulsive efforts by the mother push the child
through the completely dilated cervix , through the
birth canal, and into the waiting hands of the doctor
or midwife. Depending on the patient, this phase takes
from 15 minutes to two hours.

Throughout this entire delivery process, the mother
will be in a hospital, attended by physicians and
hospital staff.

Second Stage

The child is manipulated into breech position by
grasping a leg, usually by instrumentation through the
4 cm dilated cervix. This is a very dangerous part of
the entire procedure, as it is partially or totally blind
and can result in laceration of the cervix or uterus,
with potentially disastrous results (e.g., massive blood
loss from uterine hemorrhage, leading to shock or
maternal death).

Elective conversion to a breech position (as is done
here) has been abandoned for at least 50 years because
of the risks to the mother and child. Williams
Obstetrics, a standard medical textbook, notes that the
risk of "serious trauma” to both mother and child from
conversion to breech is "apparent.” If it is not in the
mother's best interest to perform an elective breech
conversion when the intent is to deliver the baby alive,
and when the mother is in the hospital with trained
anesthesiologists nearby, it is difficult to understand,
from a medical perspective, how it should suddenly
become the best, safest and least traumatic option,
when the mother is in an outpatient clinic, with local
anesthesia, and the intent is to deliver a dead child.

*The following information is based on Dr. Martin Haskell’s paper “Second Trimester Abortion:
From Every Angle,” presented at the National Abortion Federation’s Fall Risk Management

Seminar, September 13-14, 1992, in Dallas, TX.
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In cases of hydrocephaly, (an enlarged head due to
excess fluid on the fetal brain), the excess fluid is
drained prior 1o beginning the delivery process
through a transabdominal cephal is. This
reduces the size of the child’s head (without causing
death), thus allowing the head to fit through the birth
canal. If it is not possible to reduce the head size
sufficiently with cephalocentesis, a standard C-Section
is done.

The child is then delivered by traction on the leg or
legs, pulling the body through the incompletely
dilated cervix. However, the head, being the largest
diameter part of the child, will not come through the
cervix for delivery, because the cervix has been dilated
only 4 cm. At this point, a sharp scissors s plunged
through the base of the skull and the brain is sucked
out through the scissors' wound. This kills the child
and decompresses the skull; delivery of the now dead
infant is then completed. There is danger to the
mother from the relatively blind manipulation with
sharp scissors to pierce the child's skull while it is still
within the cervix, as well as from sharp bone shards
from the infant's decompressed skull which could
lacerate the cervix.

Anesthesia: Varies from intravenous sedation,
analgesics, paracervical block, or general anesthesia,
depending on where the procedure is being done.

Estimated operation time: 20 to 30 minutes,

Third Stage
Usually 2 to 10 minutes. The uterus, now empty of the

baby, contracts, shearing off the placenta which is
then delivered through the cervix.

Third stage
Placenta may deliver Spontaneously, but often requires

curretage of walls of uterus to assure no retained
fragments remain. Estimated time: 2 to 10 minutes.
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Leading doc
tells Congress
pro-choicers
‘misinformed’

By MARILYN RAUBER
%osr dent

WASHINGTON — The head of
the American Society of Anesthe-
siologists yesterday accused abor-
tion-rights activists of spreading
medical “misinf:ermation" and
scaring moms-to-be,

The furor erupted during a testy
House hearing on late-term “par-
tial birth” abortion — and recent
claims by pro-choicers that anes-
thesia given to the patient kills
the fetus before the controversial
procedure does,

ASA President Norig Ellison
blasted that claim as an “entirely
inaccurate” myth provoking “fear”

in some pregnant patients who

need surgery.

“Pregnant women are routinely
heavily sedated ... for a variety
of necessary surgical procedures
with absolutely no adverse effect
on the fetus. let alone death,” El.
lison told the panel.

The hearing, with graphic draw-
ings of the gruesome abortion
procedure on display, was held
days before the House is sched-
uled to vote on a Senate-backed
bill banning the rarely-used pro-
cedure except to save the moth-
er’s life.

During the procedure, the fetus’
brains are removed by suction
through an incision in the neck.

Pro-choice activists didn't pro-
duce any medical experts to sup-
port the claim that the fetus is
killed by anesthesia w— instead,

ro-choice Rep. Patricia

hroeder (D-Colo. ) dismissed the

- hearing as “political theater.”
is is a distraction ... This

i8 a new rican  witchcraft
trial,” said Schroeder, adding that

e real issue is “a bill that would

take away doctors' choices” 1o

Save women's lives and preserve

their fertility.
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Anestresia
VWormakion

But David Birnbach, head of ob-
stetric an i

lay emergency
must get the “that shoutd

ust ge message that gshou
they need anesthesia, they may
do 8o without worTying *

GOP House members gpecifi-
cally rebuked National Abortion
Rights Action League President
Kate Michelman for publicly
claiming “the anesthesia that
they give the woman already
¢auses the demise of the fetus”
befare the brain suctioning.

“If it was a mistake, say it was
A mistake ... that would be the
responsible thing to do,” fumed
panel chairman Charles Canady
(R-Fla,).

NARAL ’th'tical director, Jo
Blum, told The Post her organiza.

stood by its original position, she
said, “there is clearly a difference
of opinion” among doctors.

In' moving testimony, two Cali-
fornia women who underwent the
éxpusual aborv}::on procedure after

1scovering they were carryin,
babies with fatal i
pleaded with House members not
to ban the procedure.

They argued it was a safe
method that didn't rigk infertility.
Both are now Pregnant again.



101

Suite 500, 419 7th Street, N.W.
Washington, D.C. 20004-2293 — (202) 626-8800 (FAX) 7378189 or 347-6007

Members of Congress
Propagate the "Anesthesia Myth"

Senator Carol Moseley-Braun (D-]1.) said during U.S. Senate floor debate on
the bill (Nov. 8), "The fetus dies during the first dose of anesthesia."

Congresswoman Sheila Jackson-Lee (D-Tx.) said during U.S. House floor
debate on the bill (Nov. 1), "This debate has injected an ugly picture of
incorrect representation about this medical procedure simply to inflame your
emotions. The fetus is already deceased based on an excessive amount of
anesthesia."

Congressman Sam Gedjenson (D-Ct.) said in letters to constituents,
""Particularly in cases of severe fetal abnormality, it is misleading to imply
that the fetus is alive or experiencing sensation during the abortion, because
neurological fetal demise (brain death) is confirmed before the procedure
begins."
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1202) 225-3951
March 19, 1996

ARIAN EPSTEIN

The Honorable Barney Frank
Ranking Member

Subcommittee on the Constitution
2210 Rayburn H.0.B.
Washington, D.C. 20515

Dear Barney:

My staff has just informed me that the minority has not requested that any
medical experts be invited to testify on the effects of anesthesia during a partial-
birth abortion, the subject of Thursday’s hearing before the Subcommittee on the
Constitution.

As you know, the claim that anesthesia administered to a mother kills her
unborn child before a partial-birth abortion has begun has been disseminated
throughout the country by Kate Michelman of the National Abortion Rights Action
League, Dr. Mary Campbell of Planned Parenthood, and the National Abortion
Federation. Planned Parenthood and the National Abortion Federation represent
hundreds of abortion providers. Surely one of their experts is willing to defend
their claims. | find it disturbing that there is not a single medical expert to defend
this claim which has been so prominent in the attacks on H.R. 1833.

In accordance with Committee procedures, | expect that | will receive the
testimony of the minority’s witnesses today. If you are able to find a witness with
medical credentials, | would be happy to extend the deadline for that witness's
testimony to 10:00 a.m. tomorrow.

Sincerely yours,

/7

Charles T. Canady
Chairman
Subcommittee on the Constitution



March 15, 1996

The Honorable Heary J. Hyde
Chairman

Commifee on the Judiciary

7138 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Hyde:

Thank you for offering me the opportuaity 10 testify on March 21, 1996 before the Subcommitiee
on the Constitution.

1 regret that T will be unable to westify before the Subcommittes duc 103 previous commitment
Jocated outside of the District of Columbia.

Sincercly,
1y
Kate Michelman

¢c: The Honorsble Bamey Frank

Mwlignal At
- N
Acvion Leagin

115 190 Tt AV
Sune T80
Wasnmpin, 0C 205
Pvoema (150) 373 3000
Su L22) 3N
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SUBCOMMITTEE ON THE CONSTITUTION
Committee on the Judiciary
U.S. House of Representatives

Orversight Hearing: "Fetal Death" or Dangerous Deception?
The Effects Of Anesthesia During A Partial-Birth Abortion
2141 Rayburn House Office Building
Thursday, March 21, 1996
9:00 a.m.

WITNESS LIST

Honorable Tom A. Coburn, M.D.
U.S. House of Representatives, Oklahoma/2nd District .

PANEL I:

Norig Ellison, M.D.

President, American Society of Anesthesiologists

Clinical Director, Department of Anesthesia, University of Pennsylvania Hospital

Professor and Vice Chair, Department of Anesthesia, University of Pennsylvania School of Medicine

David J. Birnbach, M.D.
President-Elect, Society for Obstetric Anesthesia and Perinatology
Director of Obstetric Anesthesiology, St. Luke’s-Rooseveit Hospital Center, Columbia University

David Hill Chestout, M.D.

Chairman, Department of Anesthesiology, University of Alabama, Birmingham Hospitai

Professor, Departmeat of Obstetrics and Gynecology and Department of Anesthesiology
University of Alabama, Birmingham School of Medicine

Editor, tetri thesia; _Principl ice, 1994

Jean A. Wright, M.D., M.B.A.

Medical Director, Egleston Children’s Hospital, Emory University
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AMERICAN SOCIETY
OF ANESTHESIOLOGISTS

STATEMENT OF NORIG ELLISON, M.D,, PRESIDENT
AMERICAN SOCIETY OF ANESTHESIOLOGISTS
Before the
Subcommittee on the Constitutlon
USS. House of Representatives
March 21, 1996

Chairman Canady, members of the Subcommittec. My name is Norig Eltison, M.D., [ am the President of
the American Society of Anesthesiologists (ASA), a national professional soclety consisting of over 34,000
anesthesiologists and other scientists engaged or specially Interested in the medical practice of
anesthesiology. 1 am also Professor and Vice-Chair of the Department of Anesthesiology at the University
of Pennsylvania School of Medicine in Philadelphia and a staff anesthesiologist at the Hospital of the
University of Pennsylvania.

T appear here today for one purpose, and one purpose only: 10 take issue with the tesumony of James T,
McMahon, M.D., before this Subcommittee last June. According to his written testimony, of which 1 have
a copy, Dr. McMahon stated that anesthesia given (o the mother as part of ditation and extraction abortion
procedure eliminates any pain to the fetus and that 2 medical coma is Induced in the fetus, causing a
“neurological fetal demise™, ot —-in lay terms -~ “brain death”.

I believe this statement to be entlrely inaccurate. 1 am deeply concerned, moreover, that the widespread

- publicity given to Dr. McMahon’s testimony may cause pregnant women 1o delay necessary, even life-
saving, medical procedures, totally unrelated to the birthing process, due to misinformation regarding the
effect of anesthetics on the fetus. Annually over 50,000 pregnant women are anesthetized for such
necessary procedures,

Although it is certainly true that some general analgesic medications given to the mother will reach the fetus
and perhaps provide some pain relief, it is equally true that pregnant women are routinety heavily sedated
during the second or third trimester for the performance of a variety of necessary surgical procedures with
absolutely no adverse effect on the fetus, let alone death or ‘braln death”. In my medical judgment, it
would be nccessary -- in ocder to achieve “neurological demise” of the fetus in a “partial birth" abortion --
10 anesthetize the mother to such a degree as 10 place her own health In serious Jjeopardy,

As you are aware, Mr. Chairman, [ gave the same (estimony to & Senate commitiee four months 2go. That
lestimony received wide clrculatioa in anesthesiology circles and to a lesser extent In the lay press. You
may be interested in the fact that since My appearance, not one single anesthesiologist or other physician
has contacted me to dispute my stated conclusions, Indoed, two eminent obstetric anesthesiologists appear
with me today, lestifying on their own behalf and not as ASA rep ves. 1 am pleased to note that
their testimony reaches the same conclusions that [ have expressed.

Thank you for your attention. [ am happy to respond to your questions.

520 N. Northwest Highway « Pork Ridge. IL 60068-2573
Talophone: (847) 825-5586 » Fax: (847) 825-1692 + £-mol: mall@ASAhqG.org
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STATEMENT OF DAVID J. BIRNBACH, M.D.
before the
SUBCOMMITTEE ON THE CONSTITUTION
COMMITTEE ON THE JUDICIARY
U.S. HOUSE OF REPRESENTATIVES
March 21, 1996

Mr. Chairman, Members of the Subcommittee:

My name is David Birnbach, M.D. and | am presently the Director of Obstetric
Anesthesiology at St. Luke’s-Roosevelt Hospital Center, a teaching hospital of
Columbia University College of Physicians and Surgeons in New York City. | am
also president-elect of the Society for Obstetric Anesthesia and Perinatology, the
society which represents my subspecialty.

Lam here today to take issue with the previous testimony before committees of the
Congress that suggests that anesthesia_causes fetal demise. | believe that | am
qualified to address this issue because | am a practicing obstetric anesthesiologist.
Since completing my anesthesiology and obstetric anesthesiology training at
Harvard University, | have administered analgesia to more than five thousand

women in labor and anesthesia to over a thousand women undergoing cesarean
section. Although the majority of these cases were at full term gestation, | have
provided anesthesia to approximately 200 patients who were carrying fetuses of
less than 30 weeks gestation and who needed emergency non-obstetric surgery
during pregnancy. These operations have included appendectomies, gall bladder
surgeries, numerous orthopedic procedures such as fractured ankles, uterine and
ovarian procedures (including malignant tumor removal), breast surgery,
neurosurgery, and cardiac surgery. ’

The anesthetics which | have administered have included general, epidural, spinal
and local. The patients have included healthy as well as very sick pregnant
patients. Although | often use spinal and epidural anesthesia in pregnant patients, |
also administer general anesthesia to these patients and, on occasion, have
needed to administer huge doses of general anesthesia in order to aliow surgeops
to perform cardiac surgery or neurosurgery.

In addition, | believe that.l.am also especially qualified to discuss the effect of
maternally-administered anesthesia on the fetus, because { am one of only a
handful_of anesthesiologists who has administered anesthesia to _a pregnant
patient undergoing in-utero fetal surgery, thus allowing me to watch the fetus as |
administered general anesthesia to the mother. A review of the experiences that
my associates and | had while administering general anesthesia to a mother while
a surgeon operated on her unborn fetus was published in the Journal of Clinical
Anesthesia vol.1, 1989, pp363-367. In this paper, we suggested that general
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anesthesia provides several advantages to the fetus who will undergo surgery and
then be replaced in the womb to continue to grow until mature enough to be
delivered. Safe doses of anesthesia to the mother most certainly did not cause
fetal demise when used for these operations.

Despite my extensive experience with providing anesthesia to the pregnant
patient, | have never witn d a case of fetal demise that could be attributed to
an anesthetic. Although some drugs which we administer to the mother may cross
the placenta and affect the fetus, in my medical judgment fetal demise is definitely
not a consequence of a properly administered anesthetic. In_order to cause fetal
demise it would be necessary to give the mother dangerous and life-threatening
doses of anesthetics. This is not the way we practice anesthesiology in the United
States.

Mr. Chairman, | am deeply concerned that the previous congressional testimony
and the widespread publicity that has been given this issue will cause unnecessary
fear and anxiety in pregnant patients and may cause some to unnecessarily delay
emergency surgery. As an example, several newspapers across the US have
stated that anesthesia causes fetal demise. Because this issue has been allowed
to become a “controversy” several of my patients have recently expressed
concems about anesthesia, having seen newspaper or heard radio or television
coverage of this issue. Evidence that patients are still receiving misinformation
regarding the fetal effects of maternally administered anesthesia can be seen by
review of an article that a pregnant patient recently brought with her to the labor
and delivery floor. In last month's edition of Marie Claire, a magazine which many
of my pregnant patients read, an article about partial birth abortion states “The
mother is put under general anesthetic, which reaches the fetus through her
bloodstream. By the time the cervix is sufficiently dilated, the fetus has overdosed
on the anesthetic and is brain-dead.” These incorrect statements continue to find
their way into newspapers and magazines around the country. Despite the
previous testimony of Dr. Ellison, | have yet to see an article that states, in no
uncertain terms, that anesthesia when used properly does not harm the fetus. This
supposed controversy regarding the effects of anesthesia on the fetus must be
finally and definitivety put to rest.

In order {o address this complex issue, | believe that it is necessary to comment on
three of the statements which have recently been made to the Congress.

I) Dr. James McMahon, now deceased, testified that anesthesia causes neurologic
fetal demise.

1) Dr. Lewis Koplick supported Dr. McMahon and stated “I am certain that anyone
who would call Dr. McMahon a fiar is speaking from ignorance of abortions in late
pregnancy and of Dr. McMahon's technique and integrity.”
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1il) Dr. Mary Campbell of Planned Parenthood has addressed this issue by writing
the following: “Though these doses are high, the incremental administration of the
drugs minimizes the probability of negative outcomes for the mother. In the fetus,
these dosage levels may lead to fetal demise (death) in a fetus weakened by its
own developmental anomalies.”

My responses to these statements are as follows:

1. There is gbsolutely no scientific or clinical evidence that a properly administered
matemnal anesthetic causes fetal demise. To the contrary, there are hundreds of
scientific articles which demonstrate the fetal safety of currently used anesthetics.

2. Dr. Koplick has stated that the “massive” doses used by Dr. McMahon are
responsible for fetal demise. This_again, is incorrect and there is no_scientific or
clinical data to support this allegation. | have personally administered “‘massive”
doses of narcotics to intubated critically il pregnant patients who were being
treated in an intensive care unit. | am pleased to say that the fetuses were bomn
alive and did well.

3. Dr. Campbell has described the narcotic protocol which Dr. McMahon had used
during his D & X procedures: it includes the administration of Midazolam(10-40
mg) and Fentany! (900-2500 pug). Although there is no evidence that this massive
dose will cause fetal demise, there is clear evidence that this excessive dose could
cause matemnal death. These doses are far in excess of any anesthetic that would
be used by an anesthesiologist and even if they were incrementally given over a
two to three hour period these doses would in all probability cause enough
respiratory depression of the mother, to necessitate intubation and/or assisted
respiration. Since Dr. McMahon can not be questioned regarding his “heavy
handed” anesthetic practice, | am unable to explain why he would willingly
administer such huge amounts of drugs. If he did indeed administer 2500 pg of
fentanyl and 40 mg of midazolam to a patient in a clinic, without an
anesthesiologist present, he was definitely placing the mother’s life at great risk.

In conclusion, | would like to say that | believe that | have a responsibility as a
practicing obstetric anesthesiologist to refute any and all testimony that suggests
that maternally administered anesthesia causes feta! demise. it is my opinion that
in order to achieve that goal one would need to administer such huge doses of
anesthetic to the mother as to place her life at jeopardy. Pregnant women must get
the message that should they need anesthesia for surgery or analgesia for labor,
they may do so without worrying about the effects on their unborn child.

Thank you for your attention. | am happy to respond to your questions.
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Chairman Canady, and members of the Subcommittee, My name is Jean A. Wright,
MD., MBA. Iam an Associate Professor of Pediatrics and Anesthesia at Emory
University School of Medicine in Atlanta. Iam also an Associate Professor at the
Emory Center for Clinical Evaluation Sciences. I am board certified in Pediatrics,
Anesthesia, and in both sub-boards of Critical Care Medicine. 1 have been a faculty
member and a practicing physician since 1983.

I appreciate the invitation to testify before the Committee on the topic of the effects of
anesthesia administered to a mother during a partial birth abortion. I understand that
this committee was considering legislation which would ban ‘partial birth abortions'.
and that this is the second hearing on this topic. I will focus my testimony on the
ability of the fetus to feel and respond to pain during this procedure, and on the
effects of the anesthetic upon the fetus while administered to the mother.

My testimony will be divided into three parts. 1) The developmental aspects of pain in
the fetus; 2) The increased sensitivity of preterm infants to pain compared to term or

older infants; and 3) the effects of maternally administered anesthetics to blunt or alter
the effect of this pain.

1. Development of the pain system in the human fetus and neonate:

THE ROBERT W. WOODRUFEI' 1 IEALTH SCIENCES CENTER
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Very preterm neonates have the neurcanatomic substrate and functional physiologic
and chemical processes in the brain responsible for mediating pain or noxious stimuli
(known as nociception). [Fitzgerald and Anand]. [See Chart from Anand & Hickey,
NEJM, 1987]. Anatomic studies have shown that the density of the skin pain fibers
(cutaneous nociceptive nerve endings) in the late fetus and newbomn infant may equal
or exceed that of adult skin, Early studies by Hooker showed that cutaneous sensory
perception appears around the mouth of the human fetus in the seventh week of

. gestation and gradually spreads to all skin and mucous surfaces by 20 weeks.

Traditionally, lack of myelination ( or the layer around the nerve fibers) has been
proposed as an index of immaturity in the neonatal nervous system and used frequently
to support the argument that neonates and infants are not capable of pain perception.
However, pain (nociceptive) impulses in adults are conducted by unmyelinated or
thinly myelinated fibers. Furthermore, Gilles has shown that nerve tracts associated
with pain in the spinal cord and brain stem are completely myelinated (up to the
thalamus) by 30 weeks of gestation.

Several types of observations speak for the functional maturity of the brain (cerebral
cortex) in the fetus and neonate. First are reports of fetal and neonatal EEG
patterns, including cortical components of visual and auditory evoked potentials, that
have been recorded in preterm babies of less than 28 weeks gestation. Cortical evoked
potentials to somatosensory stimuli (touch, pain, heat, cold) were also recently

. docurhented in preterm neonates from 26 weeks gestation. Well defined periods of
sleep and wakefulness are present in utero from 28 weeks gestation onward.

Ultrasonographic findings report specific fetal movements in response to needle
punctures in utero (Robinson & Smotherman, 1992; Sival 1993). Moreover, a
controlled study of intrauterine blood sampling and blood transfusions in fetuses
between 20 and 34 weeks of gestation showed that hormonal responses that were
consistent with fetal perception of pain, and were correlated with the duration of the
painful stimulus (Giannakoulopuolos et al, 1994). Preterm neonates born at 23 weeks
gestation show highly specific and well-coordinated physiologic and bebavioral
responses to pain, similar to those seen in full-term neonates, older infants, and small
children (summarized in “Pain in Neonates ", Anand & McGrath, 1993).

2. Increased sensitivity to pain in preterm infants.

Contrary to previous teaching, current data indicate that preterm neonates have greater
pain sensitivity than term neonates or older age groups. Several lines of scientific
evidence support this concept. [ will review these from the most basic science, to that

which reflects clinical practice. :

1. Studies of reflex responses:
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The Cutaneous Flexor Reflex - has a lower threshold in preterm neonates
‘than in term neonates or adults [Fitzgerald; Woolf]. The study of this reflex
has been used to establish when connections between the skin and the spinal
cord are first made in the fetus, and they have Been used to study the
maturation of ascending motor pathways. This reflex has been shown in
man to parallel pain perception exactly in terms of threshold, peak
intensity, and sensitivity to analgesics.

. Studies of neurotransmitting substances in the spinal cord:

Neurotransmitter development in the dorsal horn of the spinal cord has
demonstrated the early and abundant expression of the neurotransmitters
mediating pain (e.g. substance P, L-glutamate, VIP, CGRP), and increased
somatosensory excitability in the premature spinal cord. In contrast, the
neurotransmitters contained in descending inhibitory fibers from supraspinal
centers (5-HT, Norepi, Dopamine) were expressed postnatally, [Anand &
Carr, 1989] implying poorly developed gate control mechanisms for pain
in preterm infants.

. Receptors for pain in the fetal brain:

Opioid receptor labeling in the brain stem of fetuses 19-21 weeks gestation

- demonstrated very high densities in supraspinal centers associated with
sensory perception [Kinney et al, 1990]. (These inhibitory Opioid receptors
may protect developing neuronal systems from constant over stimulation,
given the underdeveloped gate control mechanism in the dorsal homn of the
spinal cord.)

. Pain and stress are reflected in the hormones produced by the fetus.

Pain in the fetus and neonate can be measured in two dimensions. Pain and
surgical stress are demonstrated by a coordinated outpouring of pituitary,
adrenal, and pancreatic hormones. Secondly, cardiovascular responses, such
as increases in blood pressure, heart rate, dysrhythmias, or poor cardiac
output may signal pain. The magnitude of hormonal (endocrine-metabolic)
and other stress responses o invasive procedures or surgical operations was
much greater in neonates as compared to adults; with neonatal
catacholamine and metabolic responses up 3 - 5 times those of adult patients
undergoing similar types of surgery [Anand].

. Pain felt as a fetus or neonate has a long term effect on the child’s well-
being:



112

The effects of anesthesia on the neonatal stress responses are important and
may contribute to the effects of stress suppression on postoperative clinical
outcome. In a randomized controlled trial, preterm babies undergoing
ligation of the patient ductus arteriosus were given nitrous oxide and curare,
with or without the addition of intravenous fentanyl. The hormonal
responses of neonates receiving nitrous oxide alone were associated with
significant increases in blood glucose, lactate, and pyruvate; these were
prevented in neonates given therapeutic doses of fentanyl. This study went

~on to show that aggressive anesthesia not only decreased the stress
responses of neonates undergoing surgery but also improved their
postoperative clinical outcome. Similarly, neonatal intensive care patients
who are exposed to a single (circumcision) or repeated painful events
(heelsticks) have been shown to have procedural memory for the event, and
may have long term effects, even into adulthood.

6. The amount of medicine needed to achieve a desired effect:

Pharmacokinetic studies of anesthetic drugs have shown higher plasma
concentrations were required to maintain effective surgical anesthesia in
preterm neonates as compared to old age groups {Yaster; Greeley & de
Bruijn]. N
Developmental changes oceur in the expression of pain which differentiate preterm from
term or older infants; however, these findings illustrate a communicational specificity
and not changes in pain threshold during development [Johnston]. The studies cited
above indicate a lower pain threshold in preterm neonates, and the occurrence of
further decreases in pain threshold following exposure to a painful stimulus or
experience [Fitzgerald].

3. Effects of Anesthesia on the fetus

Obstetrical anesthesia has become a very safe practice, with many women a year receiving
an anesthetic during the time of their pregnancy. These women are in addition to those
who receive an anesthetic at the time of delivery. It is from this patient population that
the effects of anesthesia on the fetus can be derived.

Local anesthetics rarely have any affect on the fetus. By their nature, their affect is to
numb the nerves and tissues around the injection site, and only minuscule amounts of
drug enter the mother’s circulation, and even less reach the fetus.

The administration of intravenous sedation/anesthesia has minimal effects on the unbomn
due to two mechanisms: 1) The mother’s liver clears much of the drug, and 2) the drug
must cross from the mother’s blood stream into the placenta before reaching the fetus.
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Since the fetus has a much higher density of Opioid (pain) receptors, scientific
reasoning pestulates that higher doses of Opioids will be required to saturate the
increased mumber of receptors, and achieve a therapeutic response.

Preliminary evidence for this therapeutic response is obtained from the decreased levels of
steroid stress hormones in the amniotic fluid of fetuses whose mothers had received
anesthesia as compared to the those that did not receive anesthesia in response to
fetoscopy performed at 16-21 weeks gestation (Partsch et al, 1991). The mothers who
had received anesthesia had a infant that was less stressed by the procedure.

CONCLUSIONS

The scientific literature reviewed above and my clinical experience in the delivery of
general anesthesia, systemic analgesia, conscious sedation, local and regional anesthesia
to a wide variety of patients lead me to believe that;

The anatomical and functional processes responsible for the perception of pain have
developed in human fetuses that may be considered for ‘partial birth abortions’. (At
this stage of neurologic development, human fetuses respond to the pain caused by
needle puncture in utero in a similar manner as older children or adults, within the
limits of their behavioral repertoire).

It is likely that the threshold for such pain perception is lower than that of older
preterm newborns, full-term newborns, and older age groups. Thus, the pain
experienced during ‘partial birth abortions’ by the human fetus would have a much
greater intensity than any similar procedures performed in older age groups.

Current methods for providing maternal anesthesia during ‘partial birth abortions" are
unlikely to prevent the experience of pain and stress in the human fetuses before their
death occurs after partial delivery.
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After Dr. Norig Ellison presented his prepared testimony at the Nov. 17 public hearing
before the Senate Judiciary Committee, the following exchange occurred among
Senator Spence Abraham (R-ML.); Dr. Mary Campbell, medical director of Planned
Parenthood of Metropolitan Washington; and Dr. Ellison.

SEN. ABRAHAM [to Dr. Campbell]: Would you make the statement then that the fetus
dies due to the anesthesia? Is that your position?

DR. CAMPBELL (Medical Director, Planned Parenthood of Metropolitan Washington):
I think the fetus has no pain because of the anesthesia. I do not...

SEN. ABRAHAM: No, I'm asking you whether you think that's what causes the fetus to
die?

DR. CAMPBELL: 1 do not know what causes the fetus to die. The fetuses are dead
when delivered.

SEN. ABRAHAM: Well, let me just direct you, if I could -- I have here a factsheet that
indicates it was prepared by you which relates to the House legislation in which...

[Sen. Abraham was referring to "H.R. 1833, Medical Questions and Answers,"
which contains the caption, "Fact Sheet Prepared by Mary Campbell, M.D. "
This document was circulated to members of the House of Representatives in
October, before HR 1833 came to a vote in that house. This document contains
the following passage:

"Q: When does the fetus die?

"A: The fetus dies of an overdose of anesthesia given to the mother
intravenously. A dose is calculated for the mother's weight whick is 50 to 100
times the weight of the fetus. The mother gets the anesthesia for each insertion
of the dilators, twice a day. This induces brain death in a fetus in a matter of
minutes. Fetal demise therefore occurs at the beginning of the procedure while
the fetus is still in the womb. "]

DR. CAMPBELL: I was quoting Dr. McMahon at that time. [EDITOR'S NOTE: There
is no reference to' Dr. McMahon anywhere in Dr. Campbell's five-page factsheet.]
On thinking it over in more depth, I believe because there are no EEG studies available...

SEN. ABRAHAM: So you no longer adhere to the position that you say in
here, "the fetus dies of an overdose of anesthesia given to the mother intravenously."
That is no longer your position?
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DR. CAMPBELL: 1 believe that is true.

SEN. ABRAHAM: You believe that is true?

DR. CAMPBELL: I believe that is true.

SEN. ABRAHAM: Dr. Ellison, would you like to comment on that?

DR. ELLISON (President, American Society of Anesthesiologists): There is absolutely
no basis in scientific fact for that statement. There is - I can present you a study in the
American Journal of Obstetrics and Gynecology, 1989, by [names inaudible] et al, of
5,400 cases of women having surgery having general anesthesia or regional anesthesia in
which the fetus did not suffer demise. I think the suggestion that the anesthesia given to
the mother, be it regional or general, is going to cause brain death of the fetus is without
basis of fact.

DR. CAMPBELL: I have not said brain death. I'm saying no spontaneous respirations,
no movement.

SEN. ABRAHAM: Well, that's what you are saying today, but in this fact sheet, which
you prepared I believe fairly recently, it says, "The fetus dies"— there's no qualifying
regarding breathing or anything else- "of an overdose of anesthesia.” I mean, thatis a
very clear statement assertion.

DR. CAMPBELL: [Pause] I simplified that for Congress. [Outburst of laughter from
audience.] I do not actually believe that you want a full discussion of when death occurs.

SEN. ABRAHAM: Well, we are forced to make those decisions, and I guess my question
is that how many other things would you say in the fact sheet or in your statements today
have been likewise simplified in this dramatic fashion?

DR. CAMPBELL: Since I have over 28 years of education and experience in medicine, I
would say that is a great deal less and a great deal more simple than what I know.

SEN. ABRAHAM: ‘Well, it seems to me that there's a rather substantial disparity
between what Dr. Ellison says and what you are both saying now and have certainly
written here. I just am wondering how that bears on other comments that have been
made.

*okk ok Kk ok
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.. Testimony of Abortionist
- LeRoy Carhart
. Editor’s note. The fQZldwing excerpt is taken from Nebraska: Life,
the state newsletter of Nebraska RTL. LeRoy Carhart testified July |
17, 1997, in o federal district courtroom in o challenge to the state’s |
ban on partial-birth abortions. What he said has to be read to be
‘believed. [“Question” refers to one of the lawyers challenging the law.] |

Question: At what point is the fetus...does the fetus die during that
Carhart: I don't really know. I know that the fetus is alive during
the process most of the time because I can see fetal heartbeat on the -
‘ultrasound. . o0 o0 o N PRE
‘The Court: Counsel, for what it's worth, it still is unclear to me
~with regard to the intact D&E when fetal demise oceurs. g

Question: Okay, I will try to clarify that. In the procedure of an
intact D&E where you would start foot first, with the situation
where the fetus is presented feet first, tell me how you are able to-
get the feet out first, =~ ' S S
‘Carhart: Under ultrasound, you can see the extremities. You know
what is what. You know what the foot is, you know what the arm is,
_you know what the skull is. By grabbing the feet and pulling down
“on it or by grabbing & knee and pulling down on it, usually you can-
get one leg out, get the other leg out and bring the fetus out.’I don’t
~know where this...all the controversy about rotating the fetus come |
from. I don’t attempt to do that. I just attempt to bring down what
ever is the most proximal portion of the fetus. S

Question: At the time that you brihg out the feet in this_ez'cample, ,
is the fetus still alive? - ORI :
‘Carhart: Yes. :
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512 10th Strest, NW Washington, DC 20004-1401
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committee, inc. (202) 626-8820

June 19, 2002
Re: Partial-Birth Abortion Ban Act (H.R. 4965)

Dear Member of Congress:

The National Right to Life Committee (NRLC) urges vou to cosponsor the Partial-Birth
Abortion Ban Act (H.R. 4965), introduced today by Congressman Steve Chabot.

The bill would prohibit the performance of a “partial-birth abortion,” the only exception being
if this abortion method is “necessary to save the life of a mother whose life is endangered by a
physical disorder, physical illness, or physical injury, including a life-endangering physical
condition caused by or arising from the pregnancy itself.”

It is well documented that partial-birth abortions are performed thousands of times annually,
and that the vast majority are performed on healthy babies of healthy mothers during the fifth
and sixth months of pregnancy. (Some are performed at even later points in the pre-natal
period, and not only in circumstances involving problems with maternal or fetal health.) In
much-publicized interviews in 1997, Ron Fitzsimmons, executive director of the National
Coalition of Abortion Providers, admitted that he and leaders of other pro-abortion groups
were well aware that partial-birth abortions are performed routinely during the fifth and sixth
months. “In the vast majority of cases, the procedure is performed on a healthy mother with a
healthy fetus that is 20 weeks or more along, Mr, Fitzsimmons said.” (The New York Times,
Feb. 26, 1997, page A11.) (20 weeks is the halfway point in pregnancy — 4% months in
layperson’s terms.)

The abortion method that H.R. 4965 seeks to ban was well described by U.S. Supreme Court
Justice Clarence Thomas in his dissent in Stenberg v. Carhart (2000): “After dilating the
cervix, the physician will grab the fetus by its feet and pull the fetal body out of the uterus
into the vaginal cavity. . . . While the fetus is stuck in this position, dangling partly out of the
woman's body, and just a few inches from a completed birth, the physician uses an instrument
such as a pair of scissors to tear or perforate the skull. The physician will then either crush
the skull or will use a vacuum to remove the brain and other intracranial contents from the
fetal skull, collapse the fetus' head, and pull the fetus from the uterus.” [citations omitted]

The House approved bills to ban partial-birth abottion in the 104th, 105th, and 106th
congresses. Those bills were similar (but not identical) to a Nebraska law that was struck
down by a five-justice majority of the U.S. Supreme Court in Carhart on June 28, 2000, in
which the Court extended Roe v. Wade to cover even the brutal practice of partial-birth
abortion.
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IN SUPPORT OF BAN ON PARTIAL-BIRTH ABORTION, 2

Because of the Stenberg v. Carhart ruling, H.R. 4965 differs in two significant respects from
the bans approved in past congresses. The first change is in the definition of “partial-birth
abortion.” The five-justice majority in Carhart thought that Nebraska’s definition of “partial-
birth abortion” was vague and could be construed to cover not only abortions in which the
baby is mostly delivered alive before being killed, but also the more common “dilation and
evacuation” (D&E) method, in which a well-developed unborn child is dismembered piece by
piece while he or she is still inside the uterus, during which attached extremities are
sometimes pulled into the birth canal. In order to avoid any possibility of such confusion, the
new bill defines a prohibited partial-birth abortion as one in which “the person performing the
abortion deliberately and intentionally vaginally delivers a living fetus until, in the case of a
head-first presentation, the entire fetal head is outside the body of the mother, or, in the case
of breech presentation, any part of the fetal trunk past the navel is outside the body of the
mother,” and then kills the baby. [italics added for emphasis]

Justice O’Connor was part of the five-justice majority that struck down the Nebraska law, but
we believe language in her concurrence strongly suggests that the revised definition contained
in H.R. 4965 would satisfy her desire to exclude internal-dismemberment (D&E) abortions
from the scope of any ban. The change might also satisfy the vagueness objection of some or
all of the other justices who were in the majority in Carhart.

Secondly, the five-justice majority ruled that an abortionist must be allowed to use the partial-
birth abortion method if he believes that it is the method which has the lowest risk of side
effects for any particular woman seeking an abortion in the second trimester or third trimester.
The news media often say that the Supreme Court ruled that a ban on partial-birth abortions
must contain a “health exception,” but that is misleading, because the majority said that the
abortionist must be allowed to use the method even when the pregnant woman has no health
problem whatever -- that is, when abortion is being sought for purely non-medical reasons,
which is the case with the vast majority of second-trimester abortions. Indeed, the majority
explicitly rejected the suggestion that the “exception” could be limited “to situations where
the pregnancy itself creates a threat to health.”

The majority reached this result by deferring to findings of fact by the trial court, which were
based on acceptance of assertions by late-term abortionist Dr. LeRoy Carhart and others that
the partial-birth abortion method was sometimes the method least likely to cause side effects.
H.R. 4965 addresses this issue by incorporating congressional findings that partial-birth
abortion is never necessary to protect the health of 2 woman and, indeed, exposes a woman to
substantial and additional health risks. The findings summarize certain past rulings in which
the Supreme Court has recognized and deferred to the broad fact-finding powers of Congress.
The bill concludes that, based on the extensive congressional hearing record on partial-birth
abortion, “Congress finds that partial-birth abortion is never medically indicated to preserve
the health of the mother; is in fact unrecognized as a valid abortion procedure by the
mainstream medical community; poses additional health risks to the mother; blurs the line
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between abortion and infanticide in the killing of a partially-born child just inches from birth;
and confuses the role of the physician in childbirth and should, therefore, be banned.”

In an effort to prevent enactment of a ban on partial-birth abortions, prominent pro-abortion
leaders in the House have proposed counter-legislation that they claim would restrict “late-
term” abortions, such as H.R. 2702, by Congressmen Hoyer and Greenwood. When the
Partial-Birth Abortion Ban Act reaches the House floor, there may be an attempt to offer
similar language as a substitute amendment or as a motion to recommit. We urge you to
oppose these phony bans. The Hoyer-Greenwood proposal would apply absolutely no
restrictions to partial-birth abortions until after a baby is provably “viable” -- which
abortionists generally claim is in the seventh month or even later -- even though the great
majority of partial-birth abortions are performed in the fifth and sixth months. Moreover, the
Hoyer-Greenwood proposal would allow even the killing of provably “viable” babies in the
seventh, eighth, and ninth months to enhance the “mental health” of the mother, as the
sponsors have explicitly confirmed in a “Dear Colleague” letter dated March 16, 2000.

In short, expressing support for a measure such as H.R. 2702 by cosponsoring it or voting for
a motion or amendment based on it would put a Member on record as favoring (1) allowing
partial-birth abortions without meaningful limitation, and (2) allowing even third-trimester
abortions, by whatever method, for “mental health,” which Mr. Hoyer elsewhere has
explained includes “psychological trauma.”

We are enclosing a factsheet titled “Key Facts on Partial-Birth Abortion,” which you may find
helpful. Extensive further information on the subject (including NRLC’s thoroughly
footnoted congressional testimony of March 11, 1997) is posted on the NRLC website at
www.nrlc.org/abortion/pba/index.html. Please contact us if you require additional
information on any facet of the debate over partial-birth abortions.

NRLC urges you to support the Partial-Birth Abortion Ban Act and to oppose any
amendments not accepted by the prime sponsor of the bill. NRLC will include the roll call
vote on passage of the Partial-Birth Abortion Ban Act, and any preceding roll calls necessary
to protect the bill, in its scorecard of key roll call votes for the 107th Congress.

(L T %’%f/%"’

David N. O’Steen, Ph.D. Douglas Johnson
Executive Director Legislative Director

Legfederal@aol.com



120

national
512 10th Streat, NW Washington, DC 20004-1401
(202) 626-8800 FAX: (202) 737-9188 Website: www.nric.org

committee, inc. (207 676-8820

Key Facts on Partial-Birth Abortion
June 18, 2002

® The Partial-Birth Abortion Ban Act would ban performance of a partial-birth abortion
except if it were necessary to the save a mother's life. The bill defines partial-birth abortion
as an abortion in which “the person performing the abortion deliberately and intentionally
vaginally delivers a living fetus until, in the case of a head-first presentation, the entire
fetal head is outside the body of the mother, or, in the case of breech presentation, any part
of the fetal trunk past the navel is outside the body of the mother,” and then kills the baby.
The bill would permit use of the procedure if “necessary to save the life of a mother whose
life is endangered by a physical disorder, physical illness, or physical injury, including a
life-endangering physical condition caused by or arising from the pregnancy itself.”

® In a partial-birth abortion, the abortionist pulls a /iving baby feet-first out of the womb
and into the birth canal (vagina), except for the head, which the abortionist purposely
keeps lodged just inside the cervix (the opening to the womb). The abortionist punctures
the base of the baby’s skull with a surgical instrument, such as a long surgical scissors or a
pointed hollow metal tube called a trochar. He then inserts a catheter (tube) into the
wound, and removes the baby's brain with a powerful suction machine. This causes the
skull to collapse, after which the abortionist completes the delivery of the now-dead baby.

® Under state laws, a “live birth” occurs when a baby is entirely expelled from the mother
and shows any signs of life, however briefly -- regardless of whether the baby is “viable,” i.e.,
developed enough to be sustained outside the womb with neo-natai medical assistance. Even
at 42 months (20 weeks), perinatologists say that if a baby is expelled or removed
completely from the uterus, she will usnally gasp for breath and sometimes survive for
hours, even though lung development is usually insufficient to permit successful sustained
respiration until 23 weeks. Thus, the term “partial-birth” is perfectly accurate.

® According to Ron Fitzsimmons, executive director of the National Coalition of Abortion
Providers (1997), and other sources, it appears that partial-birth abortions are performed
3,000 to 5,000 times annually. (Even those numbers may be low.) Based on published
interviews with numerous abortionists, and interviews with Fitzsimmons in 1997, the “vast
majority” of partial-birth abortions are performed in the fifth and sixth months of
pregnancy, on healthy babies of healthy mothers.

® Legislative counterproposals advanced by Reps. Hoyer and Greenwood, and by Sen.
Durbin, would place no limits on partial-birth abortions in the fifth and sixth months of
pregnancy -- when the vast majority of partial-birth abortions occur. Furthermore, these
“phony bans” would allow an abortion even in the seventh month and later if an abortionist
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asserts that a baby is not “viable” or that an abortion is required by "health" problems.
Reps. Hoyer and Greenwood admitted that this would allow third-trimester abortions even
for (in their words) “mental health” reasons. (“Dear Colleague” letter, March 16, 2000)

® In January, 1997, the PBS program Media Matters showed that in 1995-96, the media
largely swallowed a pro-abortion "party line" that partial-birth abortions are performed
rarely and only in extreme medical circumstances -- claims later entirely discredited.

® Although usually used in the fifth and sixth months, the partial-birth abortion method
has also been used to perform abortions in the third trimester -- that is, the seventh month
and later -- most notably by the developer of the method, the late Dr. James McMahon. In
a written submission to the House Judiciary Committee in June, 1995, McMahon explicitly
acknowledged that he performed such abortions on babies with no “flaw” whatever, even
in the third trimester, for such reasons as mere youth of the mother or for “psychiatric”
difficulties. Indeed, even at 29 weeks - well into the seventh month - one-fourth of the
babies that McMahon aborted had no “flaw,” however minor. McMahon's submission
showed that in a “series” of about 2,000 such abortions that he performed, only 9% were
performed for “maternal [health] indications,” and of that group, the most common reason
was “depression.”

@ The Physicians’ Ad Hoc Coalition for Truth (PHACT) — a group of over 600 physician-
specialists (mostly in obstetrics, perinatology, and related disciplines) -- has spoken out to
dispute claims that some women need partial-birth abortions to avoid serious physical
injury. PHACT said: “We, and many other doctors across the United States, regularly
treat women whose unborn children suffer these and other serious conditions. Never is the
partial-birth procedure medically indicated. Rather, such infants are regularly and safely
delivered live, vaginally, with no threat to the mother's health or fertility.” In September,
1996, former Surgeon General C. Everett Koop and other PHACT members issued a
statement that “partial-birth abortion is never medically necessary to protect a mother's
health or her future fertility. On the contrary, this procedure can pose a significant threat
to both.”

® In May, 1997, the Partial-Birth Abortion Ban Act (HL.R. 1122) was endorsed by the
American Medical Association. In a letter to Senator Rick Santorum, AMA Executive
Vice President P. John Seward, M.D., wrote, “Thank you for the opportunity to work with
you towards restricting a procedure we all agree is not good medicine.”

® Some prominent defenders of partial-birth abortions, such as NARAL's Kate
Michelman and syndicated columnist Ellen Goodman, insisted that anesthesia kills the
babies before they are removed from the womb. This myth has been refuted by
professional societies of anesthesiologists. In reality, the babies are alive and experience
great pain when subjected to a partial-birth abortion. [Documentation on request.]
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AnA &o..:.e:_ Rights Advocate Says He Lied A bout Procedure

By DAVID STOUT

WASHINGYON, Feh, 25 — A
Prominent member of the abortion
rights movemen said today Ihat he
hed i earlier staicments when he
said a comroversial form of late-
1erm abortion is rare and performed
primarily lo save the lives or fertility
of women bearing severely mal-
furined babies.

\i¢ now says the procedure Is per-
turmed Tar more ofien than his col-
leagues have acknowledged, and on
healthy women bearing healthy fe-
luses

Ron Fuzsimmons, the executive
director of the National Coalition of
Abortion Provi

in previaus remarks
about ihe procedure, caled intac
ditation and evacuation by those who
believe it should remain tegal and
“partial-hirth abortion” by those
who believe it should be

rarely and only on women whose

were damaged.
“It_made me physically ill,” Mr.

Fitzsimmons said in an interview. “|
tald my wife the next day, ‘I can't do
this again' "

Mr. Fitzsmmons said tha: afier
that interview he stayed on the side-
lines of the debate for a while, but
with growing unease. As much as he
disagreed with the National Right to
Life Commitiee and others who of

cedure was common.
In ihe procedure, a fetus Is partl
extracied from ihe
first, and the braln is then sucilone,
—15%, anc 1he bralp is then suciloned
out,
Last {all, Cungress failed 1o over-

beciuse he leared that the iruih
would damage the cause of aburtion
rights.

But he is now convinced, he said,
that the issue of whether the pro-
cedure remains tegal, like (he overall
debate about abostion, must be baseq
on the truth

ared on “Nightline’ on
ABC and "iied rough my teeth”

when he faid the procedure was wsed

ride a ¢ veto of a law that
would have banned the procedure,
which aburtion opponents insisi bor-
ders an infanticide and some abor-
tlon rights advocates also believe
should be oulawed as particularly
Bruesome. Polls have shown (hat
such a ban has popular suppart,
Scnatar Tom Daschle of South Da-
kota, the Demacratic leader, has sug-
gesled a compromise that would pro-

hibit all third-trimester abortions,
excepl In cases Involving the “fife of
the mother and severe impairment
of her healih."

The Right to Life Committee ang
ils allies have complatned repeated-
iy that abortion-rights supporters
have misied polhicians, lovrnalisis
and the general public about the Ire-
quency and the vsual clrcumstances
of the procedure.

**The abortion lobby manulactures

mon's account would clarify (he de-
bate on this pracedure, which is ex-
pected 1o be renewed In Congress.
Mr. Fitzsimmons predicted today
that the controversial procedure

" would be considered by the courts no

maiter what lawmakers decide.
Last April, President Clinton ve-
toed a bill that would have outlawed
the controversial procedure. There
were cnough opponents in the House
to override his veto but not in the
Senate. In explaining the veto, Mr.
Clinton echoed the argument of Mr.
Firzsimmons and his colleagues.
“There are a few hundred women
every year who have personally ago-
nizing situations where thelr chil-
dren are born or are about ta be barn
with terrible deformities, which will

cause them to die either just before,
during or just after childbirth,” the
Presldent said. "'And these women,
among other things, cannot presecve
the ability (o have {urther children
unless the enormity — the enormous
size of the baby’s head — ts reduced
before being exiracted trom their
bodies.”” A spakeswoman for Mr,
Clinton said tonight that the White
House knew nothing of Mr. Fuzsim-
mons's announcement and would not
comment {urther.

In‘the vast majority of cases, the

folks know it the anti-abortion folks
knaw It, and so, probably, does every-

Association publication.

Mr. Fitzsimmons, whose Alexan-
dria, Va, coalition represenis about
200 lndependently owned clinics, sald
coalitlon members were being noti-
fied of his announcemen.

Oue_of the facls of “abortion, he
said, is that_women enter abortion
s to kill their fetuses. It is a
farm_of killing,™ he said._* You're
ending a fife.™

And v.hile he said thal iroubled
twm Mr Filzsimmons satd he con-
funued 10 support this procedure and
rigis 1 general
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American Medical Associdtion

Prosicians dedicated to ihe healih of America

P. John Sewsrd, MD A Nnrth State Street ., 312 4540000
Executtve Yicy Prasident Chicago, Illinois 60610 312464 4184 Fax

May 19, 1997

The 1llonorsble Rick Santorum
Unitcd States Senate

120 Russell Senate Office Bidg.
Washington, DC 20510

Dear Senator Santorum:

The American Medical Association (AMA) is writing 10 suppurt HR 1122, “The
Partial Birth Abortion Ban Act of 1947," as amended. Although vur geueral policy is
to oppose legislation criminalizing medical practice or prucedutc, the AMA has
supported such legislation where the procedure was narrowly defined and not medically
indicated. HR 1122 now meets both those tests.

Onr support of this Jeglslation is based vn three specific principles. Firet, the bill
would allow 2 legltimate excepiivn where the life of the mother was endangered,
thereby preserving tie pliysician's judgment to take any nedically necessary steps to
save the life of the muther. Sccond, the bill would clearly define the prohibited
procedure so thal it is clear on the face of the iegisiation what act is to be banned.
Finally. the bill would give any accuscd physician the right to have his or her conduct
reviewed by thic State Medical Board before a criminal trial commenced. In this
manner, the bill would provide 2 formal role for valuable medical peer determination in

any enfurccimnent procecding.

The AMA belicves that with these changes, physicians wil] be on natice as in the exact
nature of the prohibited conduct.

Thank you for the opportunity 10 work with ynu towards resirictng a procedure we ali
agree 15 not good medicine

Sincerely,

Pl

P John Keward, MD

ZSO Yearenf Carmg for the Corntr

1847« 1997
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Dilation and Extraction
for Late Second Trimester Abortion

Marua Haskell, M.D.

Oresentad at the National Abertion Federaton
Risk Management Seminar. September 13, 1992

- INTRODUCTION

The surgical method described in this paper differs from classic D&E in that it
does not rely upon dismemberment to remove the fetus. Nor are inductions or
infusions used to expe! the intact fetus.

Rather, the surgeon grasps and removes a nearly intact fatus through an
adequataly dilated cervix. The author has coined the term Dilation and Extraction or
Dé&X to distinguish it from dismembarment-type D&E's.

This procedure can be performed in a properly equipped physician's office
under local anesthesia. It can be used successfully in patients 20-26 weeks in
pregnancy. -

.'I‘ha author has performed over 700 of these procedures with a low rats of

complications.
BACKGROUND

D&E ovolv'cd as an alternative to induction or instillation methods for second
trimester abc;rtion in the mid 1970's. This happened in part because of lack of
hospital facilities allowing second trimestsr abortions in some geographic areas, in
pirt because surgeons needed a "right now" solution to complete suction abortions ,

inadvertently started in the second trimester and in part to provide a means of early
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second trimester abortion to avoid necessary delays for instllation methods. - The
North Carclina Conference in 1978 established D&E as the preferred method for early
second tnmester abortions in the U.§.2 3, 4

Classic D&E is accomplished by dismembering the fetus inside the uterus with
instruments and removing the pieces through an adequately dilated cervix.5

However, most surgeons {ind dismemberment at twenty weeks and beyond to
be difficult due to the toughness of fetal tissues at this stage of development.
Consequently, most late second trimester abortions are performed by an induction
method.6, 7, 8

Two techniques of late second trimester D&E's have been described at previous
NAF meetings. The first relies on sterile urea intra.amniotic infusion to cause fetal
demise and lysis (or softening) of fetal tissues prior to surgary.g

The séeond technique is to rupture the membranes 24 hours prior to surgery
and cut the umbilical cord. Fetal death and ensuing autolysis soften the tissues.
There are attendant risks of infection with this method.

In summary, approaches to late second trimester D&E's rely upon some means

to induce early fetal demise to soften the fetal tissues making dismemberment easier.
PATIENT SELECTION

"The author routinely performs this procedure on all patients 20 through 24
weéks LMP with certain exceptions. The author performs the procedure on selectad
paﬁenuxu through 26 weeks LMP.

The author refers for induction patients falling into the following catagories:

Previous C-section ove\' 22 weeks '
Obese patients (more than 20 pounds over large frame ideal weight)
Twin pregnancy over 2} weeks

Patients 26 weeks and over
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DESCRIPTION OF DILATION AND EXTRACTION METHOD

Dilation and extraction takes placa over three days. In a nutshell, D&X can be
described as follows:

Dilation

MORE DILATION

Real .time uitrasound visualization
. Version (a5 needed)

Intact extraction

Fetal skull decompression

Removal

Clean-up

Racovery

Dav 1 - Dilati
Th.e patient is evaluated with an ultrasound, hemoglobin and Rh. Hadlock
scales are used to intarpret all ultrasound Mmeasurements. A
In the operating room, the corvix is Prepped, anesthesized and dilated to 9-11
mm. Five, six or seven large Dilapan hydroscopic dilators are placed in the cervix,

The patient goes home or to & motel overnight.

Dav 2 - More Dilasi

“The patient returns to the operating room where the previous day's Dilapan
are removed. The cervix is scrubbed and anesthesized. Between 15 and 25 Dilapan
are placed in the cervical canal. The patient returns home or to a motel overnight.

DRay 3 - The Operation

The patient returns to the Operating room where the previous day's Dilapan
are ramoved. The surgical assistant administers 10 IU Pitocin intramuscularly. The
cervix is scrubbed, anesthesized and grasped with a tenaculum. The membranes are

ruptured, if they are not already.
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The Surgical assistant places an ultrasound probe on the patient’s abdemen
and scans the fetﬁs. locating the lower exiremities. This scan provides the surgeca
information about the orientation of the fetus and approximate location of the lower
extremities. The tranducer is then held in position over the lower extremities.

The surgeon introduces a large grasping forcep. such as a Bierer or Hern.
through the vaginal and cervical canals into the corpus of the uterus. Based upon his
knowledge of fatal orientation. he moves the tip of the instrument carefully towards
the fetal lower extremities. When the instrument appears on the sonogram screen,
the surgeon is able to open and close its jaws o firmly and reliably grasp a lower
extremity. The surgeon then applies firm traction to the instrument causing a version
of the fetus (if necessary) and pulls the extremity into the vagina.

By observing the movement of the lower exmmiiy and version of the fetus on
the ultrasound screen, the surgeon is assured that his imstrument has got
inappropriateiy grasped a maternal structure.

' With & lower extremity in the vaging, the surgeon uses his fingers to deliver
_ the opposits lc'rer extremity, then the torso, the shoulders and the upper extremitiés.

The skull lodges at the intsrnal cervieal os. Usually there is not enough
dilation for it to pass through. The fetus is orientad dorsum or'spine up.

At this point, the right-handed surgeon slides the fingers of the left had aloog
the back of the fatus and "hooks™ the shoulders of the fetus with the index and ring
fingars (palm down). Next he slides the tip of the middle finger along the spine
towards the skull while applying traction to the shoulders and lower extremities. The
middle finger lifts and pushes the anterior cervical lip out of the way.

While maintaining this tension, Lfting the cervix and applying traction to the
shoulders with the fingers of the left hand, the surgeon takes a pair of blunt curved
Metzenbaum seissors in the right hand. He carefully advances the tip, curved down,
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along the spine and under s middle finger unui ke fzels 1t contact the dase :; :x:
skull under the up of his middle finger.

Reassessing proper placement of the closed scissors tip and safe elevation of the
cervix, the surgeon then forces the scissors int the base of the skull or 1w the
foramen magnum, Having safely entered the skull, he spreads the scissors 10 enlarg:
the opening.

The surgeon removes the scissors and introduces a suction catheter into this
hole and evacuates the skull contents. With the catheter still in place, he applies
traction to the fetus, removing it compietely from the patient.

The surgeon finally removes the placenta with forceps and scrapes the uterine

walls with s large Evans and 2 14 mm suction curette. The procedure ends.

Recovery
Patients are observed a minimum of 2 hours following surgery. A pad check
and vital signs are performed every 30 minutes. Patients with minimal bleeding aftar
30 minutes are encouraged to walk about the building or outside between:checks. )
Intravenous fluids, pitocin and antibiotics are available for the exce.;:.‘.oul

times they are needod.

ANESTHESIA —

Lidocaine 1% with epinephrine administered intracarvically is the standard
anesthesia, Nitrous-oxide/oxygen anaigesia is administered nasally as an adjunce.
For the Dilqpaﬁ' insert and Dilapan change, 12¢c's is used in 3 equidistant locations
around the cervix. For the surgery, 24co's is used at 6 equidistant spots.

Carbocaine 1% is substituted for lidocaine for patients who expressed lidocaine

sensitivity.
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MEDICATIONS

by mouth daily for 3 days beginning Day 1.

Patients with any history of gonorrhea, chiam
disease receive additional doxycyeling, 100m
additional days,

ydia or pelvic nflammatory

8Mm by mouth twice daily for s

Patients allergic to tetracyclines are not given proplyiactic antibiotics,

Ergotrate 0.2 mgm by mouth four times dajj

y\ for three days is dispensed to
each patient,

Pitocin 10 1U intramuscularly s administered UuPon removal of the Dilapan on
Day 3.

Rhogam intramusulnrly is provided to all Rk degative patients on Day 3.

Tbuprofen orally is provided liberally at a rate of 100 m

8™ per hour from Day 1
dnward.

Patients with severe cramps with Dilapan dilation are

provided Phenergan 2
mgm suppositories rectally evecy 4 hours as needed.

Rare patients require Synalogos DC in order to sleep du'ring Dilapan dilation,
Patients with a hemoglobin less than 10 g/dl prior to s

Urgery receive packéd
red blood cell transfusions. )
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FOQLLOW.UP

All patients are given a 24 hour physician's number to call in case of a problem
or concern.

At least three attempts to contact each patient by phone one week after
surgery are made by the offica staff.

All patients are asked t6 return for check-up three weeks [ollowing theur

surgery.

THIRD TRIMESTER

The author is aware of one other surgeou who uses a conceptually similar
technique. He adds additional changes of Dilapan and/or lamineria in the 48 hour
dilation period. Coupled with other refinements and a slower ofsrating time, he

_ performs these procedures up to 32 weeks or more, 10

SUMMARY

In conclusion, Dilation and Extraction is an alternative method for act.zie«'ri.ng
late sscond trimester abortions to 26 weeks. [t can be used in the third trimester.
Among its Iadvanu;u are that it is a quick, surgical outpatient methed that
can be performed on a scheduled basis under local anesthesia.
- Among its disadvantages are that it requires a high degres of surgical skill,

and may not be appropriate for 2 few patients.
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- Additional Testimony of
Dr. Norig Ellison, President, American Society of Anesthesiologists,
Before the Senate Judiciary Committee
November 17, 1995

After Dr. Ellison presented his prepared testimony to the Judiciary Committee, which is
reproduced elsewhere, the following exchange occurred among Senator Spence
Abraham (R-Mi.); Dr. Mary Campbell, medical director of Planned Parenthood of
Metropolitan Washington; and Dr. Ellison.

SEN. ABRAHAM [to Dr. Campbell]: Would you make the statement then that the fétus
dies due to the anesthesia? Is that your position?

DR. CAMPBELL (Medical Director, Planned Parenthood of Metropolitan Washington):
I think the fetus has no pain because of the anesthesia. I do not...

SEN. ABRAHAM: No, I'm asking you whether you think that's what causes the fetus to
die?

DR. CAMPBELL: [ do not know what causes the fetus to die. The fetuses are dead
when delivered.

SEN. ABRAHAM: WEell, let me just direct you, if I could -- I have here a factsheet that
indicates it was prepared by you which relates to the House legislation in which...

[Sen. Abraham was referring to "H.R. 1833, Medical Questions and Answers,"
which contains the caption, "Fact Sheet Prepared by Mary Campbell, M.D." This
document was circulated to members of the House of Representatives in October,
before HR 1833 came to a vote in that house. This document contains the
following passage:

"Q: When does the fetus die?

"A: The fetus dies of an overdose of anesthesia given to the mother intravenously.
A dose is calculated for the mother's weight which is 50 to 100 times the weight of
the fetus. The mother gets the anesthesia for each insertion of the dilators, twice a
day. This induces brain death in a fetus in a matter of minutes. Fetal demise

therefore occurs at the beginning of the procedure while the fetus is still in the
womb."]
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DR. CAMPBELL: I was quoting Dr. McMahon at that time. [EDITOR’S NOTE: There
is no reference to Dr. McMahon anywhere in Dr. Campbell's five-page factsheet.]
On thinking it over in more depth, I believe because there are no EEG studies available, ..

SEN. ABRAHAM: So you no longer adhere to the position that you say in
here, "the fetus dies of an overdose of anesthesia given to the mother intravenously."
That is no longer your position?

DR. CAMPBELL: I believe that is true.

SEN. ABRAHAM: You believe that is true?

DR. CAMPBELL: I believe that is true.

SEN. ABRAHAM: Dir. Ellison, would you like to comment on that?

DR. ELLISON (President, American Society of Anesthesiologists): There is absolutely
no basis in scientific fact for that statement. There is -- I can present you a study in the
American Journal of Obstetrics and Gynecology, 1989, by [names inaudible] et al, of
5,400 cases of women having surgery having general anesthesia or regional anesthesia in
which the fetus did not suffer demise. I think the suggestion that the anesthesia given to
the mother, be it regional or general, is going to cause brain death of the fetus is without
basis of fact.

DR. CAMPBELL: I have not said brain death. I'm saying no spontaneous respirations,
no movement.

SEN. ABRAHAM: Well, that's what you are saying today, but in this fact sheet, which
you prepared I believe fairly recently, it says, "The fetus dies"-- there's no qualifying
regarding breathing or anything else-- "of an overdose of anesthesia." [ mean, that is a
very clear statement assertion.

DR. CAMPBELL: [Pause] I simplified that for Congress. [Outburst of laughter from
audience.] I do not actually believe that you want a full discussion of when death occurs.

SEN. ABRAHAM: Well, we are forced to make those decisions, and I guess my question
is that how many other things would you say in the fact sheet or in your statements today
have been likewise simplified in this dramatic fashion?
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DR. CAMPBELL: Since I have over 28 years of education and experience in medicine, I
would say that is a great deal less and a great deal more simple than what I know.

SEN. ABRAHAM: Well, it seems to me that there's a rather substantial disparity
between what Dr. Ellison says and what you are both saying now and have certainly
written here. I just am wondering how that bears on other comments that have been
made.

o o ok ok ok %k ok
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Testimony of Douglas Johnson
Legislative Director, National Right to Life Committee
on the Partial-Birth Abortion Ban Act (H.R. 929, S. 6)
at a Joint Hearing Before
the U.S. Senate Judiciary Committee
and
the Constitution Subcommittee of the U.S. House Judiciary Committee
March 11, 1997

Chairman Hatch, Chairman Hyde, Chairman Canady, and distinguished members of the
Judiciary committees, I thank you for this opportunity to present the views of the National
Right to Life Committee on the subject of partial-birth abortions and the Partial-Birth
Abortion Ban Act.

The National Right to Life Committee (NRLC) is the nation's largest organization devoted
entirely to defending the right to life of all members of the human family from the lethal
threats of abortion, infanticide, and euthanasia. NRLC is a federation of state right-to-life
organizations in all 50 states.

NRLC strongly supports the Partial-Birth Abortion Ban Act (H.R. 929, S. 6). This bill would
prohibit the practice of partial-birth abortion, unless this procedure were ever necessary to
prevent the death of a mother. [1] Since Congressman Canady first authored and introduced
the Partial-Birth Abortion Ban Act in June, 1995, NRLC has been in the forefront of the
coalition of secular and religious organizations that have worked to enact this legislation.

NRLC is strongly opposed to the "phony ban" proposal currently being promoted by
President Clinton, Senator Daschle, and a number of their allies in the media. The Clinton-
Daschle phony ban would allow the 4,000 or more partial-birth abortions that are performed
annually on perfectly healthy babies of perfectly healthy mothers, in the fifth and sixth
months of pregnancy, to continue with no limitation whatsoever. Leon Panetta, then the
White House chief of staff, confirmed when pressed by NBC News' Tim Russert on Meet the
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Press on December 15 that President Clinton will not sign the bill unless its scope is narrowed
to the seventh month and later.

The Clinton-Daschle proposal is a political construct, designed to provide political cover for
lawmakers who want to appear to their constituents as if they have voted to restrict partial-
birth abortions, while actually voting for a hollow measure that is not likely to prevent a
single partial-birth abortion, and which therefore is inoffensive to the pro-abortion lobby.
This political ploy will become increasingly transparent as time goes on.

Regarding the Phrase "Late-Term Abortions"

On a related point: the news media does the public a disservice with its sloppy use of the
phrase "late-term abortion." Many organs of the press say that the bill before these
committees would ban certain "late-term abortions.” However, when the pro-abortion lobby
and the White House use the phrase "late-term abortion" nowadays, it is code for "third-
trimester abortion." So this bill and President Clinton would both restrict so-called "late-
term" abortions, according to the news media. Yet, more than 90% of the abortions that
would be banned by the Partial-Birth Abortion Ban Act are nof third-trimester abortions.

Therefore, this careless use of the phrase "late-term abortion” -- usually adopted in an effort to
avoid the term adopted by Congress, partial-birth abortion -- engenders a confusion that is
very much to President Clinton's advantage. This confusion misleads the public into the
erroneous belief that the Clinton-Daschle proposal largely overlaps with this bill to ban
partial-birth abortions -- and that is exactly the impression that President Clinton and Vice-
president Gore have worked hard to create. But this is a deception, because the Clinton-
Daschle proposal would place no limitations on the thousands of partial-birth abortions
performed on healthy babies of healthy mothers in the fifth and sixth months of pregnancy.

Pro-abortion Disinformation Campaign Revealed

Since this legislation was originally introduced in June, 1995, we have seen a concerted
disinformation campaign by the leadership of the major pro-abortion lobbies. They
emphatically insisted, in writing and on the airwaves, that the procedure banned by the
Partial-Birth Abortion-Ban-Act-is-performed-only 500-or so times-annually;-and-only in the
most extreme medical circumstances.

This disinformation campaign experienced a setback in late January with the release of an
edition of the PBS media-criticism program Media Matters that examined how the press has
covered the partial-birth abortion issue [2], and then received a far harder blow last month
when Ron Fitzsimmons, executive director of the National Coalition of Abortion Providers
(NCAP), admitted in interviews first with the American Medical News and then with
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numerous other news outlets that he had lied when he made such claims in an interview with
ABC News Nightline. [3]

The importance of this admission was not that Fitzsimmons himseif had lied on one occasion
-- after all, that portion of his Nightline interview never even aired. The important point is
found in Fitzsimmons' explanation for what he said during the Nightline interview: "1 just
went out there and spouted the party line.” [Knight-Ridder, Feb. 28, emphasis added.]

The "party line" referred to, of course, was the "party line" disseminated by the leaders of the
major Washington-based pro-abortion lobbies-- the National Abortion and Reproductive
Rights Action League (NARAL), the Planned Parenthood Federation of America (PPF A), and
the National Abortion Federation (NAF). I will discuss this campaign in more detail later in
this testimony.

Dr. Martin Haskell Starts the Debate

The debate over the partial-birth abortion method -- as a discrete facet of the overall debate on
the practice of abortion -- really began in earnest in 1993, when NRLC obtained a copy of a
paper in which Ohio abortionist Martin Haskell described in detail, step-by-step, how to
perform the procedure,

Dr. Haskell is a family practitioner who has performed over 1,000 such abortions in his walk-
in abortion clinics. Anyone who is seriously seeking the truth behind the conflicting claims
regarding partial-birth abortions should start by reading Dr. Haskell's paper, and the
transcripts of the explanatory interviews that Haskell gave in 1993 to two medical
publications, American Medical News (the official AMA newspaper) and Cincinnati
Medicine. [4] (I have included these materials with several other attachments to my written
testimony, and would ask that they be made part of the hearing record.) Here is how Haskell
explained a key part of the abortion method:

With a lower [fetal] extremity in the vagina, the surgeon uses his fingers to deliver the
opposite lower extremity, then the torso, the shoulders and the upper extremities. The
skull lodges at the internal cervical os [the opening to the uterus]. Usually there is not
enough dilation for it to pass through. The fetus is oriented dorsum or spine up. At
this point, the right-handed surgeon slides the fingers of the left hand along the back of
the fetus andhocks"-the-shoulders of the-fetus.with-the-index and ring fingers (palm
down).... [T]he surgeon takes a pair of blunt curved Metzenbaum scissors in the ri ght
hand. He carefully advances the tip, curved down, along the spine and under his
middle finger until he feels it contact the base of the skull under the tip of his middle
finger.... [TThe surgeon then forces the scissors into the base of the skull of into the
foramen magnum. Having safely entered the skull, he spreads the scissors to enlarge
the opening. The surgeon removes the scissors and introduces a suction catheter into
this hole and evacuates the skull contents." [5]
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Haskell wrote that he "routinely performs this procedure on all patients 20 through 24 weeks
LMP [i.e., from 4% to 5% months after the last menstrual period] with certain exceptions,"
these "exceptions" involving complicating factors such as being more than 20 pounds
overweight. He also wrote that he used the procedure through 26 weeks [six months] "on
selected patients.” [p.28] He added, "Among its advantages are that it is a quick, surgical
outpatient method that can be performed on a scheduled basis under local anesthesia.” [p. 33]

So, the partial-birth abortion method is generally used beginning at 20 weeks— which is
the middle of the fifth month of pregnancy. The plastic medical models displayed by
NRLC since this debate began in 1995 is a medically accurate representation of the
average human being at 20 weeks. The seven-inch surgical scissors, which we also
regularly displayed at hearings and press conferences, is the Metzenbaum surgical
scissors specified in Haskell's paper. It is used to pierce a human being's skull.

The NRLC Drawings

NARAL and other prominent pro-abortion voices say that the drawings used by NRLC since
1993 show a full-term or nearly full-term baby. This claim was repeated by syndicated
columnist Ellen Goodman in a column just last week. Goodman wrote that "in 1995 . . . pro-
life members of the 104th Congress introduced drawings of full-term perfect Gerber babies
being aborted."

Yet anyone with a ruler can quickly ascertain the falsity of such claims, by comparing
the length of the baby to the length of the doctor's hand. You will discover that these
drawings show a baby 8-10 inches long, which corresponds exactly to average length
during the 20-24 week range, as shown in charts in obstetrical textbooks, one of which I
have attached to my testimony.

As to "perfect Gerber babies," Ron Fitzsimmons, executive director of the National Coalition
of Abortion Providers, recently conceded that the overwhelming majority of fetuses/babies
aborted during this period are indeed completely normal, and their mothers are healthy.
Thus, the drawings show the typical case.

Moreover, Professor Watson Bowes, eminent authority in fetal and maternal medicine and co-
editor of the Obstetrical-and Gynecological-Survey, certified in-writing-before we ever
published the drawings in 1993 that these drawings accurately depict what Dr. Haskell's paper
describes. Even Dr. Haskell in 1993 told the dmerican Medical News that these same
drawings are "technically accurate."

Why Not Use "Medical” Terminology?

Pro-abortion groups also dispute the terminology used in the bill. Dr. Haskell referred to this
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procedure as "dilation and extraction,” a name he said he had "coined."” In 1995, Haskell said
the method is "somewhat equivalent to a breech type of delivery,” and said he had learned
that this breech delivery process had been developed as an abortion method by Dr. James
McMahon of Los Angeles.

Dr. McMahon performed thousands of these abortions before he died in October, 1995, He
referred to the method by his own coined term, "intact dilation and evacuation."

When the Partial-Birth Abortion Ban Act was written in 1995, neither "dilation and
extraction” nor "intact dilation and evacuation" appeared in any medical dictionary or in the
Medline medical database. Nor did either term appear in the textbook on abortion methods,
Abortion Practice, by late-term abortion specialist Dr. Warren Hern.

Thus, these terms were merely a kind of pseudo-medical jargon. Idiosyncratic jargon cannot
be employed in a criminal law, or the courts will declare that law to be "void for vagueness."
Moreover, both Haskell and McMahon used their coined terms to apply to a variety of quite
different operations. For example, McMahon's written submission to the House J udiciary
Constitution Subcommittee showed that he often performed what he called an "intact dilation
and evacuation" procedure to remove a baby who had died in utero of @ natural causes —
which is not an abortion and which no one wants to ban.

Therefore, Congressman Canady had to develop a precise term for the procedure he
sought to prohibit, and then define that term with the clarity required for a criminal
law. The definition incorporated into the bill is crystal clear, so clear that any doctor or
layperson can immediately grasp what the bill prohibits: an abortion in which "the
person performing the abortion partially vaginally delivers a living fetus before killing
the fetus and completing the delivery."

Opponents of the bill say that the term "partial-birth" is misleading and that the definition of
"partial-birth abortion" is vague, but their real problem is that they find the name and the
definition convey to the public all too explicitly exactly how these abortions are performed.
Therefore, they demand that the press avoid the term adopted by Congress and instead
employ pseudo-medical terms, even though they have no genuine medical pedigrees and are
inaccurate, since they refer to broader classes of procedures than those banned by the bill.

But Is This Really a Partial Birth?
Opponents of the bill often object to the term "partial-birth” because they claim that the term
is misleading. For example, in response to the recent publicity surrounding interviews given
by Ron Fitzsimmons, a World Wide Web site called The Abortion Rights Activist, which is

very closely allied with the National Abortion Federation, offered these complaints on or
about March 1:
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Supporters of the bill spoke of fetuses that would be born alive if fully extracted, and
often referred to “inches" as the only difference between an aborted fetus and a living
baby. Illustrations were produced showing a fetus that, by its size and level of
development, was clearly in the final stages of pregnancy. . . . A fetus in the 20th, or
even the 24th, week of pregnancy is not viable. It does not possess the neural capacity
to feel pain. It is not "inches" away from life -- life outside the womb is not possible
for it. It is not the large, fully-developed fetus shown in the National Right to Life
Committee illustrations . . .

Every sentence in the above quotation from The 4bortion Rights Activist contains at least one
demonstrable error of fact or interpretation. Because the new "party line" from the pro-
abortion lobbies largely mirrors (or is mirrored by) The Abortion Rights Activists objections,
it is worthwhile to refute them in detail. (As explained earlier, the NRLC drawings accurately
depict a baby in the 20-24 week range.)

First, the term "partial-birth" is legally perfectly accurate. "Full-term" and "birth"
are too entirely different things. A baby expelled alive from the womb, whether by a
deliberate act or otherwise, has indeed been "born." As a matter of law, in every state,
if a baby emerges completely from the uterus, and shows even the briefest signs of life,
legally a live birth has occurred. That is true regardless of whether or not the baby has
yet reached the stage where she can survive independently of the mother (23-24 weeks),
and whether or not the baby suffers from profound or even lethal medical disorders. By
23 weeks, lung development has advanced to the point that the baby has a 1-in-4 chance
of sustained survival with assistance, and the survival rate rises sharply over the next
few weeks.)

Obstetricians and perinatologists confirm that even during the 20 to 23-week range, if a
baby is expelled or removed completely from the uterus, she will usually gasp for breath
for some time, even though her lung development is still insufficient to permit successful
sustained respiration until 23 weeks. So the victim is indeed only "inches from her first
breath," when the surgical scissors penetrates her skull.

Moreover, even at 20 to 23 weeks, there will be movements and a heartbeat after the
child is expelled - sometimes for an hour or more — as the infant struggles to hold on to

life. e e sz e i e e e ot o 25 et 1
What is at Stake In This Debate
Under the doctrine of the Supreme Court, a living just-delivered baby, no matter how

premature, is a person under the Constitution. The deliberate killing of such a just-delivered
baby-- regardless of stage of development or handicap -- is legally murder.
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A partial-birth abortion is really a lethal adaptation of a long-known procedure for delivering
babies, feet first, in certain unusual circumstances. But when used as an abortion method, the
abortionist must take care that he does not dilate the cervix a little too much, because if he did
so, the head could slip across the Supreme Court's constitutional "line of personhood.” That
must not happen until after the surgical scissors and the suction machine have done their
deadty work.

But if we step back for a moment from the Supreme Court's doctrine, we all really
know-- don't we?— that it is the same little girl or boy whether or not she or he has
traveled that extra three inches. And each of us once was there.

Each individual member of the human family killed in a partial-birth abortion is af mos¢
a few weeks short of the point at which she could survive to experience a full lifespan of
experiences as wondrous and varied as those of anyone here today, or anyone who views
this hearing. Many of the victims of partial-birth abortion are actually past the point at
which they could survive in our nation's neonatal units. Even at 23 weeks, the survival
rate is now between one-fourth and one-third, and the survival rate curves sharply upward
week by week after that. According to the landmark survey of neonatal units in the National
Institute of Child Health and Human Development Neonatal Research Network, conducted in
1987 and 1988 by Dr. Maureen Heck, et al, babies born at 23 weeks had on average a 23%
chance of survival, rising to 34% at 24 weeks, and 54% at 25 weeks.

Opponents of this legislation continue to insist that partial-birth abortions are “rare” -- by
which they mean, rare compared to the total number of all types of abortions. But for each
human being who is at the pointed end of the surgical scissors, a partial-birth abortion is a
one-hundred-percent proposition. As Senator Daniel Patrick Moynihan said on March 2,
1997, "it is infanticide, and one would be too many."

And what does "rare" mean, anyway? Human beings cannot be reduced to statistics. Ron
Fitzsimmons of the National Coalition of Abortion Providers now puts the number as high as
5,000. Even that number may turn out to be low, because we do not know how much of the
"iceberg" we are seeing. If a new virus swept through neo-natal units and killed even 500
premature babies, that would be a top news story -- not dismissed as an event too "rare" to be
of consequence. '

Rare is the man or woman who, upon reflection, would disagree with the following
statement: "If #y individual life had been cut off before birth, whether by accident or
otherwise, no other human being could ever have become the unique, irreplaceable
individual that I am -- not even another child born later to my same parents.” You see,
to each person, his or her own intrinsic uniqueness, his or her own unrepeatable
"personhood," and its infinite value, are really self-evident.



145

NATIONAL RIGHT TO LIFE COMMITTEE, PAGE 8

Those of us who hold the right-to-life position simply recognize that the same applies to
the individual unborn or partly born human beings whom we seek to protect.
Regardiess of how many of these procedures actually occur, not one of the victims is
disposable, and not one is interchangeable with anyone else who ever came before or
who will ever come after. As they now are, we each once were.

‘Why Use this Method?

Some press accounts suggest that the baby's skull must be collapsed because "the head is too
big to pass through." But the head is "too large” only in the sense that the abortionist dilates
the cervix (the opening to the womb) just enough to get the shoulders out, but not the small
additional amount that would allow the head to emerge. (If the procedure is performed
according to instructions, "usually there is not enough dilation for it to pass through," says Dr.
Haskell in his paper. [emphasis added])

Last year, Chairman Hyde, you posed this question: "A partial-birth abortion involves the
almost complete delivery of a living baby, who is then killed. Now, if the entire baby has
been delivered alive, except for the head, supposedly without jeopardy to the mother, why
can't the doctor simply deliver the head as well, without killing the baby?" And as you went
on to note, when a reporter for the dmerican Medical News put essentially that very question
to Dr. Haskell, he replied, "The point here is you're attempting to do an abortion... not to see
how do I manipulate the situation so that I get a live birth instead."

Is the Baby Alive?

Doctors Haskell and McMahon were the subjects of tape-recorded interviews with the
American Medical News in 1993, in which they addressed many of the disputed issues
surrounding this abortion method. For example, Haskell said that 80% of these abortions
were "purely elective" in his practice. The transcript also contains the following exchange:

American Medical News: Let's talk first about whether or not the fetus is dead
beforehand.

Dr. Haskell;-Ne-it'ssiot-No -it's really. not. A-percentage are for-various numbers of
reasons.... And so in my case, I would think probably about a third of those are
definitely are [sic] dead before I actually start to remove the fetus. And probably
the other two-thirds are not. [6]

In an interview in the Dec. 10, 1989 Dayron News, Haskell conveyed that the scissors thrust is
usually the lethal act:
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"When I do the instrumentation on the skull. . . it destroys the brain tissue sufficiently
so that even if it (the fetus) falls out at that point, it's definitely not alive,"
Dr. Haskell said. [7]

Brenda Pratt Shafer, a registered nurse from Dayton, Ohio, stood at Dr. Haskell's side while
he performed three partial-birth abortions in 1993. In testimony before the House Judiciary
Constitution Committee, Nurse Shafer described in detail the first of the three procedures--
which involved, she said, a baby boy at 26! weeks (over 6 months). According to Mrs.
Shafer, the baby was alive and moving as the abortionist

delivered the baby's body and the arms -- everything but the head. The doctor kept the
baby's head just inside the uterus. The baby's little fingers were clasping and
unclasping, and his feet were kicking. Then the doctor stuck the scissors through the
back of his head, and the baby's arms jerked out in a flinch, a startle reaction, like a
baby does when he thinks that he might fall. The doctor opened up the scissors, stuck
a high-powered suction tube into the opening and sucked the baby's brains out. Now
the baby was completely limp. [8]

The Anesthesia Myth

Recognizing how distressing such accounts are to persons of normal moral sensibilities, on
numerous occasions, leading opponents of the bill, including syndicated columnist Ellen
Goodman and NARAL President Kate Michelman, repeatedly insisted that anesthesia given
to the mother peacefully induces a painless death in the fetus before the rest of the procedure
is performed. This claim was widely accepted and repeated as fact in news stories and
editorial commentaries. Here is how Michelman put it on one occasion:

The other side grossly distorted the procedure. There is no such thing as a 'partial-
birth." ... before the procedure begins, the anesthesia that they give the woman already
causes the demise of the fetus. That s, it is not true that they're born partially.
(KMOX-AM radio, St. Louis, Nov. 2, 1995)

Thus, Ms. Michelman argued that it was misleading to call this process a "partial-birth,"
precisely becausey she-claimed, these-fotuses were already-dead-from. the anesthesia before
they were removed.

Likewise, Planned Parenthood distributed to Congress a "fact sheet" signed by Dr. Mary
Campbell, Medical Director of Planned Parenthood of Metropolitan Washington, which
stated:

The fetus dies of an overdose of anesthesia given to the mother intravenously....This
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induces brain death in a fetus in a matter of minutes. Fetal demise therefore occurs at
the beginning of the procedure while the fetus is still in the womb. [9]

However, this claim that anesthesia kills the baby was just another fabrication. The
"anesthesia myth" was emphatically refuted in authoritative testimony presented to the Senate
and House committees in late 1995 and early 1996 (yet the myth still sometimes appears in
press accounts). [10]

In his initial testimony before the Senate Judiciary Committee on November 17, 1995, Dr.
Norig Ellison, the president of the 34,000-member American Society of Anesthesiologists
(ASA), said "I think the suggestion that the anesthesia given to the mother, be it regional or
general, is going to cause brain death of the fetus is without basis of fact." [11]

Under questioning by Senator Abraham, Planned Parenthood's Dr. Campbell, who wrote the
"fact sheet" quoted above, admitted, "I do not know what causes the fetus to die. . . . I
simplified that for Congress. I do not believe that you want a full discussion of when death
occurred.”

Dr. Ellison also told the Senate committee:

Drugs administered to the mother, either local anesthesia administered in the
paracervical area or sedatives/analgesics administered intramuscularly or
intravenously, will provide little-to-no analgesia [pain relief] to the fetus. [12]

In a hearing on anesthesja and fetal pain before the House Judiciary Constitution
Subcommittee on March 21, 1995, the "anesthesia myth" was again emphatically refuted by
Dr. Ellison and by Dr. David Birnbach, the president-elect of the Society for Obstetric
Anesthesia and Perinatology. They testified that a Jocal anesthetic -- which is what Dr.
Martin Haskell's paper specifies -- does not affect the fetus. These experts also testified that
dosages of general anesthesia, safe for the mother, would provide little if any pain relief to the
baby, much less induce "fetal demise."

Dr. Birnbach testified, "Having administered anesthesia for fetal surgery, I know that on
occasion we need to administer anesthesia directly to the fetus because even at these early
ages the fetus-moves.away from-the pain-ofithe stimulation.”.. [hearing record, page 288]
In an attempt to recover, the proponents of the anesthesia myth claimed that Dr. McMahon
had given his patients does of narcotic anesthesia of 36 to 100 times the normal dose. Dr.
Bimbach responded, "Although there is no evidence that this massive dose will cause fetal
demise, there is clear evidence that this excessive dose could cause maternal death.”

Other medical experts at that hearing gave unrebutted testimony that the partial-birth abortion



148

NATIONAL RIGHT TO LIFE COMMITTEE, PAGE 11

procedure must subject the baby to great pain. For example, Professor Jean A. Wright,
associate professor of pediatrics and anesthesia at Emory University School of Medicine in
Atlanta, testified that recent research (which she described) shows that by the stage of
development that a baby could be a "candidate" for a partial-birth abortion, the fetus "is more
sensitive to pain than a fuli-term infant would be if subjected to the same procedures.”

Prof. Wright also said that these fetuses have "the anatomical and functional processes
responsible for the perception of pain," and have "a much higher density of Opioid (pain)
receptors” than older humans.

Documentation and Disinformation

Beginning in early 1995, the House Judiciary Constitution Subcommittee collected the
available literature and did further research on the subject of partial-birth abortion. Among
other new material, the subcommittee counsel received detailed and lengthy written
submissions from Dr. McMahon, including a breakdown of a "series" of over 2,000 of these
procedures that he had performed. [13]

Thus, by the time the legislation was introduced in June, 1995, there was already a
considerable body of primary documentation on the issue, including Dr, Haskell's
instructional paper, published interviews with Haskell and McMahon by Diane Gianelli of
American Medical News and others, and McMahon's written submissions to the House
subcommittee. From the start, the materials published by NRLC regarding partial-birth
abortion relied very heavily on this body of primary documentation.

Certainly, the mass of such material has grown as the debate has proceeded. But as John Leo
points out in his column in the March 10 edition of U.S. News & World Report [14], at the
time that Congressman Canady introduced the bill on June 15, 1995, the basic facts regarding
partial-birth abortions were already amply documented, and those facts were as follows: the
method was being employed by some abortionists as a routine abortion technique in the fifth
and sixth months of pregnancy, mostly for entirely non-medical reasons; that it had often been
employed even later, at least by Dr. McMahon, and not only in cases involving medical
difficulties of the mother or baby; and that the babies were alive when they were removed
from the womb, dying from the thrust of the surgical instrument through the base of the skull,
and the subsequent.suctioning.out.0fthe brain.... oo oo momvi s msren e

In June, 1995, the leaders of the major pro-abortion lobbies were well familiar with that body
of documentation. Yet, from the day this bill was introduced in June, 1995, the major
Washington-based abortion-advocacy and abortion-industry lobbies, notably the National
Abortion Federation (NAF), the Planned Parenthood Federation of America (PPFA), and the
National Abortion and Reproductive Rights Action League (NARAL), spouted to the media
and to the Congress a "party line" on partial-birth abortion that departed radically from this
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body of primary documentation. They asserted that the procedure that the bill would ban was
very rare, performed only around 500 times annually in the U.S.. And more importantly, they
asserted that the procedure was performed only or almost only to save the mother’s life and in
cases of profound malformations of the baby.

The abortion industry's "cover story” would have been of limited consequence, except that so
many journalists and commentators who covered the bill, both here in Washington and
elsewhere, eagerly adopted these assertions and presented them to the public as simple fact.

Indeed, it was striking and frustrating to us how little interest there was among many in the
press corps in examining the primary documentation. NRLC distilled this documentation into
factsheets which we very energetically disseminated from the time this bill was introduced.
More than that, we repeatedly and widely distributed the underlying primary documentation,
such as Dr. Haskell's paper and the interviews conducted with Haskell and McMahon by the
American Medical News. I know that Mr. Canady's office also made strenuous efforts to
place this material in the hands of the press and lawmakers. Yet in all too many cases, it was
clear that many -- not all-- of those covering the issue already had the set of "facts" that fit
their preconceptions -- and those were the assertions that they had received from the abortion-
industry lobby. :

For example, on December 8, 1995, the day after the bill passed the Senate, the Associated
Press bureau in Washington -- despite being repeatedly provided with that documentation --
sent its clients a dispatch that contained this unattributed explanation: "Late second- or third-
trimester abortions are performed to remove a severely deformed or already dead fetus that
could cause the mother to die, become infertile or otherwise desperately ill."

Another example: On April 10, 1996, the day after President Clinton vetoed the bill, NRLC
Senior Congressional Liaison Maureen Malloy Ferguson telephoned the Washington Post
reporter who was writing the story on the veto, Ann Devroy, to offer documentation refuting
the claims that Mr. Clinton had made at the "veto ceremony.” Ms. Devroy coolly replied, "I
have everything I need." The next morning, her story asserted in the Posf's own voice, "The
procedure is said to be rarely used and usually only when severe birth defects, such as the
absence of brain development or conditions threatening the life of the woman, are discovered
too late in pregnancy to use other abortion methods." [15]

In September, 1996, even affer the Record (Bergen, N.J.) and the Washington Post had
published reports concluding that such claims were false, on the basis of interviews with
numerous additional abortionists, the pro-abortion disinformation continued to be presented to
the American people as fact by many news outlets.

For example: CBS's This Mornihg, Sept. 20, 1996, correspondent Linda Douglass, "[The bill
would ban] rare, late-term abortions, usually done only in cases where the fetus is severely
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deformed." Time, Sept. 30, 1996: "Experts estimate that partial-birth abortion accounts for
perhaps 600 of the 1.5 million abortions performed in the U.S. each year," and, "In many such
abortions, the fetus is so severely deformed or the pregnancy so complicated that carrying the
child to term would threaten the life or health of the mother." Los Angeles Times, Sept. 27,
1996: "The [partial-birth abortion] procedure is generally used when the fetuses have fatal
birth defects or when the mother's health is in jeopardy.” We have, I estimate, hundreds of
such examples in our files.

NRLC Materials Have Been Consistent and Accurate

As requested by the committees, we have submitted what we believe to be a complete set of
NRLC's press releases, factsheets, media background papers, and letters to Congress on this
issue, going back to the introduction of this legislation in June, 1995. Previously, we had
submitted a set of these same materials to the journalists associated with PBS's Media
Matrers.

We welcome scrutiny of this material. Such examination will show that, from the beginning,
we explicitly emphasized that most partial-birth abortions are performed in the fifth and sixth
months and for purely non-medical reasons.

For example, consider the very first NRLC factsheet sent out to the press on this issue, dated
June 21, 1995, in which we quoted various items of what we called "misinformation" that had
appeared in the press in the days immediately following the bill's introduction on June 15.
The very first item of misinformation that we rebutted was the claim that the bill was aimed
primarily at "third-trimester" abortions. We explained, "In fact, the partial-birth method is
generally used starting at 20 weeks (four and one-half months, or halfway through the second
trimester) -- and the bill bans nse of the method at any stage of development.” [16]

We continued to vigorously challenge the same misconception in innumerable later
factsheets, letters, and memos to editors. For example, on May 28, 1996, I sent a memo to a
60 Minutes producer, Amy Cunningham, who was working on a story on partial-birth
abortion, in which I said:

I have noticed that critics of HR 1833 are working overtime to artificially constrict the
debate to ~third-tsimester=-abortions,-in-order-to-cvade discussion-6f the many partial-
birth abortions performed -- mostly for social reasons -- during the late second
trimester. (Haskell's 80%, etc.) But a "third-trimester" demarcation, while in some
respects convenient for the White House and its allies, is without legal or medical
justification. . . . there is no non-ideological basis for focusing only on "third-trimester"
partial-birth abortions.

Notwithstanding this objection, 60 Minutes adopted precisely the "filter" sought be the pro-
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abortion lobby. Many similar communications from NRLC to other news outlets were
equally ineffectual. [16]

Another example: in the September 11, 1996 edition of our comprehensive factsheet -- issued
before the Washington Post and Bergen Record published quotes from a number of
previously unreported practitioners of the method -- we said:

It appears that the substantial majority of partial-birth abortions are performed late in
the second trimester -- that is, before the 27-week mark -- but usually after 20 weeks
(4%2 months). There is compelling evidence that the overwhelming majority of these
pre-week-27 partial-birth abortions are performed for purely 'social’ reasons. In an
attempt to 'filter out' this documentation, many opponents of the bill attempt to narrow
the debate to only third-trimester partial-birth abortion procedures. . .

The conclusion of the PBS Media Marters investigation was that those of us who were in the
forefront of the campaign for this bill asserted, from the beginning, that partial-birth abortions
are performed thousands of times annually, mainly in the second trimester, for non-medical
reasons in the great majority of cases, while the pro-abortion groups asserted that it was used
only hundreds of times, in the third trimester, only in extreme circumstances.

Therefore, it is rather vexing to read statements over the past two weeks, by pro-abortion
advocacy groups, and by some journalists, suggesting that the leading supporters of the bill
originally framed the issue primarily in terms of third-trimester abortions, and only recently
switched the focus. This is revisionist history. It is an effort by the pro-abortion lobby to
control damage and salvage credibility. But it is irreconcilable with the documents that
NRLC has submitted to these committees, and will make available to others.

It is true that there were some public statements by some lawmakers and other
supporters of the bill that spoke of partial-birth abortions as if they were most often
performed in the third trimester, and/or that unduly emphasized those abortions that
Dr. James McMahon performed even in the eighth and ninth months. When we urged
such speakers to place their emphasis on the typical practice rather than exceptional
cases, the typical response we received was more or less along the lines of, "But that's
what we read in the paper!" And they had read it in the paper because the paper had
adopted "the party line" of the abortion lobby that this was a third-trimester issue, over
our objections.- - e o

Success of Pro-Abortion Disinformation Documented by PBS Media Matters

That assessment by NRLC is confirmed by the findings of the investigative report released by
Media Matters, the quarterly PBS program of media criticism. In an edition released in late
January, the Media Matters journalists concluded that many journalists "did little original
reporting and willingly accepted information from pro-choice sources -- which turned out to
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be inaccurate," said the producers. From the time the Partial-Birth Abortion Ban Act was
introduced in June, 1995, until the final votes on President Clinton's veto in September, 1996,
most “reporters tended to accept as true the assertions of the abortion-rights side, despite
evidence calling into question their claims."

The program focused on three specific disputed issues. From the beginning, correspondent
Terry Eastland stated, "Abortion opponents claimed that the procedure was used thousands of
times a year, mainly in the second trimester of pregnancy, and mostly on the healthy fetuses
of healthy mothers. Countering their campaign, abortion-rights groups said that the procedure
was used only several hundred times a year, mainly in the third trimester, and almost always
in cases of severe fetal deformity and to protect the health or the life of the mother.”

After displaying press releases in which NAF, NARAL, and PPFA made just such claims
regarding the number and circumstances of the procedures, the program showed how the pro-
abortion side's assertions were adopted as fact by the Washington Post, the Los Angeles
Times, and many others.

A June 2, 1996 60 Minutes program on partial-birth abortion received particularly sharp
criticism from Media Matters. "The piece that 60 Minutes did really fell into all the traps that
this whole debate presented,” 7ime magazine's Karen Tumulty said during the program.
"They used these incredibly tragic examples, but examples that only portrayed basically one
side of the debate."

60 Minutes "made little effort to convey the view of abortion opponents that the procedure is
most often used on healthy fetuses in the second trimester," noted Media Matters, @

NCAP's Ron Fitzsimmons Blows the Whistle

The abortion industry's disinformation continued to be asserted by prominent voices in the
abortion lobby, and accepted by many in the press, until just two weeks ago, when Ron
Fitzsimmons, executive director of the National Coalition of Abortion Providers (NCAP), told
the press that he lied when he claimed that partial-birth abortions were performed only rarely
and in extreme medical circumstances, He knew this was untrue, he said, because when the
Partial-Birth Abortion Ban Act was first introduced (in June, 1995), he called doctors who use
the method, and-"Ilearncd-right-away.that this-was being done-for the most-part in cases that
did not involve those extreme circumstances."”

Fitzsimmons now estimates that up to 5,000 partial-birth abortions are performed annually,
and that "they're primarily done on healthy women of healthy fetuses." The New York Times
(Feb. 26) reported, "As much as he disagreed with the National Right to Life Committee and
others who oppose abortion under any circumstances, he said he knew they were accurate
when they said the procedure was common. . . . In the vast majority of cases, the procedure is
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performed on a healthy mother with a healthy fetus that is 20 weeks or more along, Mr,
Fitzsimmmons said."

(Curiously, in a March 6 Associated Press dispatch, these statements by Fitzsimmons were
translated as, "not all are medically necessary.")

[The 5,000 "ceiling” also may eventually prove to be low, because we still don't know how
much of the iceberg we are seeing. The Alan Guitmacher Institute, an affiliate of PPFA, has
reported for one year 164,000 abortions performed after the first trimester, and that figure is
based on incomplete, voluntary reports. The Centers for Disease Control has reported that in
1993, over 17,000 abortions were performed at 2/ weeks and later-- and the CDC
acknowledges that the reports that it receives are very incomplete.]

Were the Pro-abortion Groups Confused?

Faced with this whistleblower in their ranks, the leaders of NARAL, PPFA, and NAF have
offered as their defense a claim that they were confused. They claim that material put out by
NRLC and other prominent supporters of the bill misled them into believing that the bill was
aimed at third-trimester partial-birth abortions. Therefore, all of their past public statements
as to the frequency and circumstances in which the partial-birth method is employed, they
say, should be retroactively edited to refer to only those abortions performed in the seventh
month and later.

This really won't wash.

First, the Partial-Birth Abortion Ban Act is a short, simple bill. Typewritten, it fits on one
page. The bill has never contained any reference to the developmental age of the baby. It
simply bans any abortion in which "“the person performing the abortion partially vaginally
delivers a living fetus before killing the infant and completing the delivery." Ina March 5,
1997 memo to editors, NARAL on one page argues that statements by bill supporters caused
NARAL to make statements that should now be understood to apply only to third-trimester
abortion But on the very next page of the memo, NARAL acknowledged:

The intent of the legislation has been clear from the beginning. The bill would outlaw
the procedure.in the.second and third trimesters, both.before.and after. fetal. viability.

Second, as discussed above, from the beginning the materials disseminated to congressional
offices and to the press, by the House Judiciary Constitation Subcommittee, by Congressman
Canady's personal office, and by NRLC, have all emphasized that most of the abortions
affected by the bill occur in the fifth and sixth months -- specifically, beginning at 20 weeks.

Third, anyone who takes the time to look at the past public statements of the leaders of
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NARAL, NAF, and PPFA, in context, will find that they clearly did not confine their
sweeping assertions to third-trimester partial-birth abortions. Typical of many such claims
was the release issued by the Planned Parenthood Federation of America (PPFA) when the
bill passed the House on November 1, 1995, which said regarding the method the bill would
ban: "The procedure, dilation and extraction (D&X), is extremely rare and done only in cases
when the woman's life is in danger or in cases of extreme fetal abnormality.”

The same claim was made continuously by the National Abortion Federation in materials
provided to journalists in print and through that organization's page for journalists on the
World Wide Web, even after the publication of the Bergen Record and Washington Post
stories last September. As recently as February 25, 1997, the day before the Ron
Fitzsimmons story broke, the NAF page informed journalists and other web visitors, "This
particular procedure is used only in about 500 cases per year, generally after 20 weeks of
pregnancy, and most often when there is a severe fetal anomaly or maternal health problem
detected late in pregnancy.” [emphasis added] Many, many other such examples are on
record.

Most of the members of Congress who voted against the Partial-Birth Abortion Ban Act last
year justified their position, at least in part, on the claims that the procedure was extremely
rare and done only in cases of dire necessity -- not by citing Roe v. Wade. It will be
instructive to see how many of those lawmakers support the bill this year, now that these
assertions have been discredited, and the truth is laid clearly before them and their
constituents.

Why Are Abortions Typically Performed in the Fifth and Sixth Months?

Very few abortions in the fifth and sixth months involve any of the medical circumstances
that President Clinton and others have relied on to justify their opposition to the Partial-Birth
Abortion Ban Act. The overwhelming majority of partial-birth abortions (like other second-
trimester abortions) are purely "elective" procedures -- that is, they are performed for purely
non-medical reasons.

On September 15, 1996, the Record (Bergen, New Jersey) published a report by staff writer
Ruth Padawer, based-on.separate.interviews.with two.abortionists at.a single.abortion clinic in
Englewood, who independently told her that they perform over 1,500 partial-birth abortions
annually in that facility-- triple the nationwide figure given out by pro-abortion advocacy and
industry groups. As to why they perform these procedures:

"We have an occasional amnio abnormality, but it's a minuscule amount," said one of
the doctors at Metropolitan Medical, an assessment confirmed by another doctor there.
"Most are Medicaid patients, black and white, and most are for elective, not medical,
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reasons: people who didn't realize, or didn't care, how far along they were. Most are
teenagers." [18]

The September 17, 1996 edition of the Washington Post contained the results of an
investigation conducted by reporters Barbara Vobejda and David M. Brown, M.D., who
interviewed several doctors (not those in New Jersey), and concluded:

Furthermore, in most cases where the procedure is used, the physical health of the
woman whose pregnancy is being terminated is not in jeopardy.... Instead, the "typical"
patients tend to be young, low-income women, often poorly educated or naive, whose
reasons for waiting so long to end their pregnancies are rarely medical. [19]

The Post's Brown later explained to Media Matters:

Cases in which the mother's life were at risk were extremely rare. . . . Most people who
got this procedure were really not very different from most people who got abortions.

Indeed, there is really no evidence that the reasons for which abortions are performed in the
fifth and sixth months by the partial-birth abortion method are any different, in general, from
the reasons why abortions are performed during that period by other abortion methods -- and
it is well established that the great majority of second-trimester abortions do not involve any
illness of the mother or the baby. In 1987, the Alan Guttmacher Institute (AGI), an affiliate of
the Planned Parenthood Federation of America (PPFA), collected questionnaires from 1,900
women who were at abortion clinics procuring abortions. Of the 1,900, "420 had been
pregnant for 16 or more weeks.”

These 420 women were asked to choose among a menu of reasons why they had not obtained
the abortions earlier in their pregnancies. Only two percent (2%) said "a fetal problem was
diagnosed late in pregnancy,” compared to 71% who responded "did not recognize that she
was pregnant or misjudged gestation,” 48% who said "found it hard to make arrangements,”
and 33% who said "was afraid to tell her partner or parents.” The report did not indicate that
any of the 420 late abortions were performed because of maternal health problems. ["Why
Do Women Have Abortions?," Family Planning Perspectives, July/August 1988.]

Also illuminating.is an.1993.internal memo by Barbara. Radford, then.the-executive director
of the National Abortion Federation:

There are many reasons why women have late abortions: life endangerment, fetal
indications, lack of money or health insurance, social-psychological crises, lack of

knowledge about human reproduction, etc.” [emphasis added]

In June, 1995, Dr. James McMahon submitted to the House Judiciary Constitution
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Subcommittee a report on a "series" of more than 2,000 "intact dilation and evacuation”
procedures that he had performed. Of these, by Dr. McMahon's own reckoning, only 175
cases (9%) were for "maternal indications," the most common of which was "depression."
Another 1,183 cases (about 56%) were for "fetal flaws," but these included a great many non-
lethal disorders, such as cleft palate and Down Syndrome. (Although this material was
published in the official hearing record, when asked at a November 7, 1995 press conference
about "arguments. . . that these procedures. . . are given for depression or cleft palate,"
NARAL's Kate Michelman response, "That is . . . not only a myth, it's a lie.")

In an op ed piece written for the Los Angeles Times, Dr. Katherine Dowling, a family
physician at the University of Southern California School of Medicine, examined Dr.
McMahon's report on this "fetal flaws" group. She concluded that "most of the partial-birth
abortions in that [McMahon] survey were done for problems that were either surgically
cotrectable or would result in some degree of neurologic or mental impairment, but would not
harm the mother. Or they were done for reasons that were preity skimpy: depression,
chicken pox, diabetes, vomiting," [20]

Over one-third of McMahon's 2,000-abortion "series" involved neither fetal nor
maternal health problems, however trivial. This should not be surprising, given
McMahon's philosophy on the matter, as he expressed in a 1993 interview with American
Medical News:

“[Alfter 20 weeks where it frankly is a child to me, I really agonize over it because the
potential is so imminently there, I think, 'Gee, it's too bad that this child couldn't be
adopted." On the other hand, T have another position, which I think is superior in the
hierarchy of questions, and that is: "Who owns the child?' It's got to be the mother."

Does the Ban Interfere With "the Practice of Medicine'?

In a March 5, 1997 press release, PPFA avoided discussion of its past misstatements and
argued, "Congress should not be telling doctors how to practice medicine.” But the killing of
these members of the human family is not the practice of "medicine" in the way that term is
usually understood. Those who perform these procedures are really cloaking the brutality of
what they do behind-the-aura ef-respect-that-we-all-hold for-those-whe.practice-true healing
arts. Dr. Warren Hern, who performs many third-trimester abortions (although not by the
partial-birth method, which he has criticized as risky [21]), has written:

It is in the interest of the abortion service to use the social status of the physician and
the legitimate medical activity associated with the physician to overcome community
resistance to the abortion service. For the physician, particularly one in solo practice,
this can mean establishing, displaying, or maintaining all the substance and appearance
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of a 'normal’ professional status to the extent possible and obtaining, by proxy,
acceptance of one's activity with regard to abortion. [22]

Our laws require that partial-birth abortion, like other abortion, be performed by
licensed medical professionals, but that does not make it medicine in the true sense. It is
not a healing art. Partial-birth abortion is the unmerciful killing of a member of the
human family who is indeed almost within reach — just a few short weeks, or a few short
inches ~ of the lifespan of varied experiences of any one of us, of anyone viewing this
hearing.

Last year, Congress banned the practice of "'female genital mutilation" (that is the term
adopted by Congress, although the "medical terms" are "infibulation' or "female
circumcision'). Some physicians had argued that if they refuse to perform this
procedure for immigrants whose cultural norms demand this practice, then the
procedure will be performed by those who are less technically proficient. Congress
rejected this rationale, and banned the procedure even by physicians, with a five-year
prison sentence for violations of the ban. Congress concluded - rightly, I believe — that
even if performed by a physician, female genital mutilation is a cruel form of child
abuse. So, too, is partial-birth abortion.

Claims of Medical Necessity Refuted

Although it is now coming to be generally accepted that the "vast majority" of partial-birth
abortions are performed in the fifth and sixth months on healthy babies of healthy mothers, a
small fraction -- no doubt under 10%, probably under 5% since Dr. McMahon's death --
actually are performed in the third trimester. What about them?

First, the repeated assertions by pro-abortion groups that partial-birth abortions that have been
performed in the third trimester have been performed only in cases of extreme physical
disorders of the mother and/or the baby, are false. In 1995, Dr. McMahon submitted to the
House Judiciary Constitution Subcommittee a graph and explanation that explicitly showed
that he aborted healthy ("not flawed") babies even in the third trimester (afier 26 weeks of
pregnancy). Dr. McMahon's own graph showed, for example, that at 29 or 30 weeks, one-
Jourth of the aborted babies had no "flaw" however sli ght Underneath the graph

Dr. McMahon offered this.explanation:.. . ..cwe: o simsis comsn e vmnisne o o

After 26 weeks, those pregnancies that are not flawed are still non-elective. They are
interrupted because of maternal risk, rape, incest, psychiatric or pediatric indications.
[chart and caption reproduced in June 15, 1995 hearing record, page 109, and are
attached] [23]

In an interview with Constitution Subcommittee Counsel Keri Harrison, Dr. McMahon
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explained that "pediatric indication" referred to underage mothers, not to any medical
condition of the mother or the baby.

Still, it is true that a subset of the third-trimester partial-birth abortions involve babies who
have grave disorders that will result in death of the baby soon after birth. These unfortunate
babies deserve compassion and the best comfort-care that medical science can offer -- not a
scissors in the back of the head. In some such situations there are good medical reasons to
deliver such a child early, after which natural death will follow quickly.

These cases have been addressed by the Physicians' Ad Hoc Coalition for Truth
(PHACT), a group of physicians, mostly professors or specialists in obstetrics or related
disciplines, now numbering more than 400, including former Surgeon General C.
Everett Koop. Beginning in newspaper ads last fall, these specialists said that "partial-
birth abortion is never medically necessary to protect a mother's health or future
fertility. On the contrary, this procedure... can pose a significant threat to both her
immediate health and future fertility." [24]

The PHACT specialists have also distributed to congressional offices very specific refutations
of claims that partial-birth abortion was necessary or medically advisable in any of the cases
cited by President Clinton. For example, at his May 23, 1996, and December 13, 1996, press
conferences, President Clinton relied heavily the argument that partial-birth abortion is
necessary to prevent serious injury to women whose babies have enlarged heads
(hydrocephaly). PHACT commented:

We, and many other doctors across the United States, regularly treat women whose
unborn children suffer these and other serious conditions. Never is the partial-birth
procedure medically indicated. Rather, such infants are regularly and safely delivered
live, vaginally, with no threat to the mother's health or fertility.

It is noteworthy that none of the five women who appeared with President Clinton at his April
10, 1996 veto ceremony required a partial-birth abortion because of danger to her life. As one
of the women, Claudia Crown Ades, said in a tape-recorded April 12, 1996, radio interview
on WNTM (Mobile, AL):

My procedure-was.elective.-That-is-considered.an-¢lective.procedure,.as were the
procedures of Coreen Costello and Tammy Watts and Mary-Dorothy Line and all the
other women who were at the White House yesterday. All of our procedures were
considered elective. [Complete tape recording available on request from NRLC.]

Ades and one of the other women who appeared with President Clinton had previously said
that her condition threatened her life, but they elaborated that the risk would have occurred if
their babies had died natural deaths within their wombs. But the removal of a baby who dies
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a natural death, whether by foot-first extraction or in any other manner, is not an abortion and
has nothing to do with the bill. Professor Watson Bowes, Jr., of the University of North
Carolina, co-editor of the Obstetrical and Gynecological Survey, has stated that weeks would
pass between the baby's natural death and the development of any resulting risk to the mother.

Dr. Hatlan Giles, a professor of "high-risk" obstetrics and perinatology at the Medical College
of Pennsylvania, performs abortions by a variety of procedures up until "viability." However,
in sworn testimony in the U.S. Federal District Court for the Southern District of Ohio (Nov.
13, 1995), Prof. Giles said:

[After 23 weeks] I do not think there are any maternal conditions that I'm aware of that
mandate ending the pregnancy that also require that the fetus be dead or that the fetal
life be terminated. In my experience for 20 years, one can deliver these fetuses either
vaginally, or by Cesarean section for that matter, depending on the choice of the
parents with informed consent. . . But there's no reason these fetuses cannot be
delivered intact vaginally afier a miniature labor, if you will, and be at least assessed at
birth and given the benefit of the doubt. [transcript, page 240]

Under closer examination, it becomes clear that in some cases, the primary reason for
performing the procedure is not concern that the baby will die in utero, but rather, that he/she
will be born alive, either with disorders incompatible with sustained life outside the womb, or
with a non-lethal disability. (Again, in Dr. McMahon's table of partial-birth abortions
performed for "fetal indications," the largest category was for Down Syndrome.)

Viki Wilson, whose daughter Abigail died at the hands of Dr. McMahon at 38 weeks, said:

I knew that I could go ahead and carry the baby until full term, but knowing, you
know, that this was futile, you know, that she was going to die... I felt like I needed to
be a little more in control in terms of her life and my life, instead of just sort of leaving
it up to nature, because look where nature had gotten me up to this point.

[NAF video transcript, page 4.]

Tammy Watts, whose baby was aborted by Dr. McMahon in the 7th month, said:

I had a choice.-I-could-have-carried-this pregnancy to.term, knowing-everything that
was wrong. [Testimony before Senate Judiciary Committee, Nov. 17. 1995]

In a 1995 letter opposing the ban, one of Dr. McMahon's colleagues at Cedar-Sinai Medical
Center, Dr. Jeffrey S. Greenspoon, put it this way:

As a volunteer speaker to the National Spina Bifida Association of America and the
Canadian National Spina Bifida Organization, I am familiar with the burden of raising
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a significantly handicapped child. . . . The burden of raising one or two abnormal
children is realistically unbearable. [Letter to Rep. Hyde, July 19, 1995]

In many of these cases, therefore, the argument that the mother's "health" requires a partial-
birth abortion, upon scrutiny, turns out to be an argument for euthanasia of partly born human
beings.

Misconceptions Remain

Even in the light of recent developments, several serious misconceptions remain. It is not true
that 41 states ban third-trimester abortions. All but a few of those laws allow the abortionist
himself to define what "viability" means (exceptions are New York and Pennsylvania, which
specify that restrictions apply after "24 weeks:), and/or contain wide-open exceptions for
"health," including emotional "health." These laws do not "ban" or "severely restrict” third-
trimester abortions. They amount to a mostly symbolic but unenforceable statement by the
state that third-trimester abortions are frowned upon.

As Washington Post medical writer David Brown, M.D., concluded in a September 17, 1996
article:

Contrary to a widely held public impression, third-trimester abortion is not outlawed in
the United States. The landmark Supreme Court decisions Roe v. Wade and Doe v.
Bolton, decided together in 1973, permit abortion on demand up until the time of fetal
"viability." . . . In Doe v. Bolton the court ruled that abortion could be performed after
fetal viability if the operating physician judged the procedure necessary to protect the
life or health of the woman. "Health" was broadly defined. "Medical judgment may
be exercised in the light of all factors -- physical, emotional, psychological, familial
and the woman's age -- relevant to the well-being of the patient,” the court wrote. "All
these factors may relate to health. This allows the attending physician the room he
needs to make his best medical judgment." Because of this definition, life-threatening
conditions need not exist in order for a woman to get a third-trimester abortion. [25]

I have been involved in full-time pro-life work since 1980. I have often heard NARAL's Kate
Michelman say that most states "ban" third-trimester abortions or ban them "except for life
and health," butI have.never-heard her-frankly.acknowledge that.the Supreme-Court's
definition of "health" includes any purely "emotional” factors "relevant to the well-being of
the patient."

I have seen many press accounts that reported, quite erroneously, that most states have banned
third-trimester abortions. For example, a March 7 Boston Globe story said that "states have
the right to ban late-term abortions," and that "Massachusetts and 40 other states have banned
late-term abortions, with few exceptions." Such assertions are extremely misleading,
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The Clinton-Daschle "Phony Ban'" Scam: Fodder for the Gullible

The March 4 American Medical News story in which NCAP's Ron Fitzsimmons blew the
whistle on the pro-abortion disinformation campaign also contained the observation that the
"abortion rights" side's strategy is "to try to narrow the focus of the debate to third-trimester
abortions, which are far fewer in number than those done in the late second trimester and
more frequently done for reasons of fetal anomaly."

That diversionary strategy is still being employed by President Clinton and his agents,
and by pro-abortion members of Congress led by Senator Tom Daschle (D-SD). Their
strategy depends heavily on the continuation of careless and gullible coverage of this
issue by elements of the news media. Unfortunately, we are still seeing a good deal of
such coverage.

At his televised December 13 press conference, President Clinton (directly or through
spokespersons) has told the American people that he would sign "the bill" that he vetoed
if an exception were added to cover "serious" health-related circumstances. That was a
deceptive, because President Clinton's agents have clearly communicated through other
channels that Mr. Clinton will nof sign "the bill" unless it is also limited to the third
trimester.

In policy terms, those two sets of assurances are light-years apart. It is now recognized
by all concerned that the vast majority of partial-birth abortions — surely over 90% -- are
performed in the fifth and sixth months, not the third trimester. So, the televised public
statement by President Clinton (and Vice-president Gore [26]), that President Clinton will
sign "the bill" if the "health exception” is added, are deceptive. In reality, President Clinton is
demanding a radically different bill -- a bill that would allow the thousands of partial-birth
abortions performed in the fifth and sixth months of pregnancy, on healthy babies of healthy
mothers, to continue with no restriction at all.

NBC News' Tim Russert pinned down White House Chief of Staff Leon Panetta on this
point on the Dec. 15, 1996 edition of Meet the Press. Mr. Panetta confirmed that
President Clinton's position is indeed that he will not sign a bill that places limitations
on partial-birth abortions performed in the fifth and sixth months. But that
confirmation has-not-been-reflected.in-most-subsequent-news.stories.coming out of the
White House press corps, which continue to report that President Clinton would sign the
ban if a so-called ""health" exception were added.

Last week, we finally saw another couple of attempts to flush President Clinton out on this.
On March 5, one reporter questioned White House Press Secretary Mike McCurry about
whether Clinton would indeed "sign the bill" if the health exception were added, or whether
he is also demanding the removal of all of the fifth and sixth-month partial-birth abortions
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from the scope of the bill. Mr. McCurry replied lamely, "The difference between second-
trimester ban and third-trimester ban is one I can't address. It may be a little too technical for
here."

Then, at President Clinton's March 7 press conference, NBC's Jim Miklaszewski asked
the really pertinent question, perfectly directly: "It's since been revealed that there are
approximately 5,000 of these so-called partial-birth abortions performed every year —
90 percent of them in the fifth and sixth month. Would you now support a ban if it
included provisions to protect the mother but would ban the procedure also in the fifth
and sixth month?" In response, President Clinton launched into a diversionary
discourse about the women who, he insists, require the procedure to preserve future
childbearing capacity, before concluding, "I can't answer the question that you asked
me any clearer than that because I want to see the language of any proposed bill."”

President Clinton's response, like McCurry's, was evasive and deceptive. But President
Clinton's subordinates have confirmed that Leon Panetta's December 15 statement on
Meet the Press is still valid. As the Boston Globe reported on March 8, "White House
spokeswoman Mary Ellen Glynn said Clinton's remarks should be interpreted as an
endorsement for a bill banning third-trimester abortions . . . with a very narrow
exception for health reasons." [emphasis added]

Thus, President Clinton and Senator Daschle are proposing a bill that would explicitly
allow af a minimum 90% of the partial-birth abortions to continue without arny
limitation -- those performed before the seventh month.

Moreover, their proposal would allow performance of a partial-birth abortion even in the
seventh month and later based on an abortionist's mere assertion, however baseless in fact,
that this procedure would enhance prospects for fiture childbearing, or on the basis of his
assertion that he did not consider the child to be "viable."

The Boston Globe Takes the Bait

Yet, President Clinton, Senator Daschle, and the abortion lobby hope to market this entirely
hollow bill as a great "compromise." This marketing plan depends on their expectatmn of an
unskeptical mindset.still. prevalent.among.many.in the-news.media. - ... .....

That expectation was certainly amply fulfilled by a story that appeared on page 1 of the
March 7 edition of the Boston Globe. This report, titled "President quietly shifts on late-term
abortions, compromise would be first U.S. curb," may be the single most gullible piece of
reporting we've seen since the partial-birth abortion debate began in mid-1995 -- and that's
saying a lot.
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The Globe swallowed -- hook, line, and sinker -- the Clinton-Daschle proposal as a great
compromise -- indeed, as a historic concession by the pro-abortion forces. The Clinton-
Daschle proposal was billed by the Globe as "a dramatic shift in the quarter-century political
battle over abortion."

The Globe even went so far as to predict that "Republicans who oppose abortion might
be willing to support the compromise as a way to restrict abortions.” Well, nice try.
But members of Congress who genuinely "oppose abortion," or who wish to place an
authentic ban on partial-birth abortions, will not be as gullible as the Boston Globe.

The Clinton-Daschle proposal is entirely hollow. It is a purely political construct,
designed to provide political cover for lawmakers who want to maintain high ratings
with NARAL while appearing to vote for restrictions on partial-birth abortions. This
"phony ban" would allow, without restriction, every one of the roughly 4,000 or more
partial-birth abortions that are performed on healthy babies of healthy mothers in the
fifth and sixth months of pregnancy — every single one. And in the seventh month and
later, the Clinton-Daschle bill would allow partial-birth abortion at the abortionists'
discretion.

Indeed, the Clinton-Daschle is nothing more than a re-packaged version of the unsuccessful
amendment offered to the Partial-Birth Abortion Ban Act by Senator Boxer on December 7,
1995 -- an amendment endorsed by the National Abortion and Reproductive Rights Action
League (NARAL). The Boxer Amendment said:

The prohibition... shall not apply to any abortion performed prior to the viability of the
fetus, or after viability where, in the medical judgment of the attending physician, the
abortion is necessary to preserve the life of the woman or avert serious adverse health
consequences to the woman.

What Does " Viability"” Mean in the Clinton-Daschle Proposal?

In medical terms, "viability" is the point at which a baby born prematurely can be sustained
by good medical assistance. Currently, many babies are "viable" a full three weeks before the
“third trimester.". .Therefore,most-partial-birth abortions kill-babies who are-already "viable,"
or who are at most a few weeks short of "viability," in medical terms.

However, it is important to note that when the term "viability" appears in proposals such as
the Boxer Amendment or the Clinton-Daschle proposal, the meaning is quite different.

First: these formulations invariably fail to define "viability," but rather empower the
abortionist himself to decide what "viability" means. This is, by analogy, comparable to a law
by which Congress would ban any "assault weapon," while empowering each gun dealer to
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determine what constitutes an "assault weapon.” That is not a restriction. Under the Clinton-
Daschle proposal, it would be logically impossible for any partial-birth abortion ever to be
illegal, because the person who is supposedly being "regulated,” the abortionist, would have
the sole authority to define the point at which the procedure becomes illegai!

According to a press report, a spokeswoman for Dr. George Tiller of Kansas, who regularly
performs third-trimester abortions, defended abortions through 26 weeks "because these
fetuses are not capable of surviving outside the womb withour artificial life supports.”
[emphasis added] But the point at which the baby can survive “without artificial life
supports” would be 34 weeks or even later. Under the Clinton-Daschle proposal, Dr. Tiller's
idiosyncratic definition would be the only definition that mattered. [27]

Moreover, in 1995, Dr. Martin Haskell testified in court that 24-week babies should not be
presumed viable, because "fetal viability outside the womb at 23 to 24 weeks is about 3
percent.” According to the landmark 1987-88 NIH study by Heck, et al, the actual figure
should be at least 23 percent -- but under Clinton-Daschle, only Haskell's personal opinion is
legally pertinent.

Also, if there were hypothetically a criminal law banning abortions after "viability," that term
would have to be understood in the context of the standard of proof, which is "beyond a
reasonable doubt." Thus, to convict an individual of performing an illegal abortion past
"viability," it would not be sufficient to show that the baby had a one-in-three or a one-in-two
or even a three-in-four chance of survival. Unless the baby was indeed past the seven-month
point, a "reasonable doubt" might remain as to whether that particular baby would have
survived, but for being killed by the partial-birth abortion. Thus, in the context of such a
criminal law, the term "viability" really does mean "third trimester," if it means
anything at all.

This particular difficulty is avoided by drawing a firm "time line" in the statute, as New York
and Pennsylvania have done at 24 weeks. But such bright-line laws are invariably opposed by
the abortion lobby, since they go beyond symbolism and might actually prevent an abortion.

By the way, the Arkansas law to which President Clinton has often referred does not actually
"ban" third-trimester abortions," as he claims. Rather, it allows abortion without restriction
until "viability," which-is.explicitly-presumed not.to have occurred "prior-to the end of the
25th week of the pregnancy,” and then allows abortions after that point for unlimited "health"
reasons.

The Bill Poses a New Question for the Supreme Court

The Supreme Court has never said that there is a constitutional right to kill human beings who
are mostly born. In its official 1995 report on the bill, the House Judiciary Committee makes



165

NATIONAL RIGHT TO LIFE COMMITTEE, PAGE 28

the very plausible argument that the Partial-Birth Abortion Ban Act could be upheld by the
Supreme Court without disturbing Roe.

In Roe, the Supreme Court said that "the word 'person,’ as used in the Fourteenth Amendment,
does not include the unborn." But a partial-birth abortion does not invoive an "unborn fetus."
A partial-birth abortion, by the very definition in the bill, kills a human being who is partly
born. Indeed, a partial-birth abortion kills a human being who is four-fifths across the 'line-
of-personhood' established by the Supreme Court.

Moreover, in Roe v. Wade itself, the Supreme Court took note of a Texas law that made it a
felony to kill a baby "in a state of being born and before actual birth," and the Court did not
disturb that law. [28]

Thus, the Supreme Court could very well decide that the killing of a mostly born baby, even if
done by a physician, is not protected by Roe v. Wade.

I again thank the Chairmen and the members for this opportunity. The National Right to Life
Committee would welcome the opportunity to provide further documentation on any
substantive issue on which I have touched in my testimony.

NOTES

[1] HR 929/8. 6 permits performance of a partial-birth abortion “that is necessary to save the life of a
mother because her life is endangered by a physical disorder, physical injury, or physical iliness,
including a life-endangering physical condition caused by or arising from the pregnancy itself, if no
other medical procedure would suffice for that purpose.” Yet some press accounts continue to imply
that the bill contains no such exception. For example, on March 5, 1997, CBS Evening News With
Dan Rather reported, "President Clinton says . . . he will again veto any ban that does not make
exceptions where the mother’'s life or health is in danger"-~ ignoring both the fact that the bill already
contains a life-of-mother exception, and the President's additional demand that all pre-seventh-month
abortions be dropped from the ban.

[2] Media Matters describes itself as “a series that looks critically at news media
performance." The program is hosted by executive editor Alex Jones, a Pulitzer Prize-
winning journalist who also hosts National Public Radio's weekly show On the Media. The
investigation of partial-birth abortion-coverage was reported by Terry Eastland, editor of
Forbes MediaCritic Online, and produced by two-time Emmy documentary nominee Joseph
Dorman.

[3] "Abortion Rights Leader Urges End to 'Half Truths'," by Diane M. Gianelli, American
Medical News, March 3, 1993. See also "Pro-Choice Advocates Admit to Deception," by
Ruth Padawer, February 27, 1997 Record, and "An Abortion Advocate Says He Lied About
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Procedure,” by David Stout, The New York Times, February 26, 1997.

[4] "Shock-tactic Ads Target Late-Term Abortion Procedure,” by Diane M. Gianelli,
American Medical News, July 5, 1993. Also, "Second Trimester Abortion: An Interview
with W. Martin Haskell, M.D.," Cincinnati Medicine, Fall, 1993,

{5] "Dilation and Extraction for Late Second Trimester Abortion," by Martin Haskell, M.D.,
National Abortion Federation, 1992.

[6] Transcript submitted with letter from Barbara Bolsen, editor of American Medical News,
to House Judiciary Committee Subcommittee on the Constitution, July 11, 1995.

[7] "Late Abortion Pushes Medicine to the Edge: Accounts Differ in Kettering Case,” by
Dave Daley, Dayton Daily News, December 10, 1989, reproduced in House Judiciary
Committee Hearing Before the Subcommitiee on the Constitution, June 15, 1996, Serial No.
31,

[8] See "Effects of Anesthesia During a Partjal-Birth Abortion," Hearing Before the
Subcommittee on the Constitution of the House Judiciary Committee, March 21, 1996, Serial
No. 73.

[9] "H.R. 1833: Medical Questions and Answers," "Fact Sheet Prepared by Mary Campbell,
M.D., Medical Director, Planned Parenthood of Metropolitan Washington," October, 1995.

[10] See "Anesthesiologists Question Claims in Abortion Debate," by Diane M. Gianelli,
American Medical News, January 1, 1996.

[11] Senate Judiciary Committee hearing record J-104-54, Nov. 17, 1995, page 153.

[12] Senate Judiciary Committee, Nov. 17, 1995 hearing record, page 226.

[13] Dr. McMahon's submission of June 8, 1995, is reproduced in "Hearing Before the
Subcommittee on the Constitution of the Committee on the Judiciary,” 104th Congress, First

Session.

[14] "The First Crack in the Wall," by John Leo, U.S. News & World Report, March 10,
1997.

[15] "Late-Term Abortion Ban Vetoed," by Ann Devroy, Washington Post, April 11, 1996.

[16] "Partial-Birth Abortions: Misinformation and Rebuttal,” NRLC factsheet, June 21,
1995. This factsheet is reproduced in "Hearing Before the Subcommittee on the Constitution
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of the Committee on the Judiciary,” 104th Congress, First Session, Serial No. 31, pages 122-
127.

[17] See "CBS 60 Minutes on Partial-Birth Abortions: A Critique," NRLC, June 10, 1996.
Available on NRLC Homepage, www.nrlc.org.

[18] "The Facts on Partial-Birth Abortion," by Ruth Padawer, The Sunday Record (Bergen,
N.J.), September 15, 1996. On CNN Crossfire (Sept. 26, 1996), NARAL's Kate Michelman
said, "the reporter got it completely wrong...the 1,500 is a lie." But on October 2, 1996, the
Record published a convincing rebuttal to such attacks on the accuracy of the original story.
The clinic has said that all of the abortions it performs on Medicaid-eligible patients are
"medically necessary," but it is well established that in Medicaid law, the term "medically
necessary” merely means that the abortion was performed by a licensed physician. See "The
Editor Replies," Oct. 2, 1996 Record.

[19] "Discomfitting Details of Late-Term Abortions Intensify Dispute,” by Barbara Vobejda
and David Brown, and "Late Term Abortions: Who Gets Them and Why," Washington Post,
September 17, 1996.

[20] "What Constitutes A Quality Life?,"” by Katherine Dowling, M.D., Los Angeles Times,
Aug. 28, 1996.

[21] Late-term abortion specialist Warren Hern told American Medical News, "I have very
serious reservations about this procedure. . . You really can't defend it. I'm not going to tell
somebody else that they should not do this procedure. But I'm not going to do it." See
"Outlawing Abortion Method," by Diane M. Gianelli, dmerican Medical News, November
20, 1995,

[22] Abortion Practice, by Warren M. Hern, M.D.. (J.B. Lippincott Company, 1984). Page
318.

{23] Dr. McMahon's submission of June 8, 1995, is reproduced in "Hearing Before the
Subcommittee on the Constitution of the Committee on the Judiciary," 104th Congress, First
Session.

[24] In an interview published in the August 19, 1996, edition of American Medical News,
former Surgeon General C. Everett Koop said, "I believe that Mr. Clinton was misled by his
medical advisors on what is fact and what is fiction in reference to late-term abortions.
Because in no way can I twist my mind to see that the late-term abortions as described-- you
know, partial birth, and then destruction of the unborn child before the head is born-- is a
medical necessity for the mother. It certainly can't be a necessity for the baby." Dr. Koop
also authored an op ed piece in The New York Times titled "Why Defend Partial-Birth
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Abortion" (Sept. 26, 1996), and his photo appeared in full-page newspaper ads produced by
the Physicians' Ad Hoc Coalition for Truth (PHACT), Curiously, however, Dr. Koop's
forthright challenges to President Clinton's medical claims regarding partial-birth abortion
went almost entirely unreported in news columns and broadcasts -- in striking contrast to the
big play given to his challenge to a statement made by Republican presidential candidate Bob
Dole regarding the addictiveness of nicotine.

[25] "Viability and the Law," by David Brown, Washington Post, September 17, 1996,

[26] Inhis October 9, 1996 debate with Jack Kemp, Vice-president Gore said, "President
Clinton has made it clear that he will sign legislation outlawing procedures such as this if
there is an exception to protect the health of the mother where serious health consequences,
such as the inability to have any further children, are involved and her doctor advises her so."
[emphasis added]

[27] Kansas City Star, August 26, 1991. Dr. George Tiller was a guest at one of the White
House's now renown fundraising coffees, on June 17, 1996. Apparently President Clinton's
"opposition" to "late-term" abortions does not extend to opposition to accepting the proceeds
thereof. See The Hill, February 26, 1997, page 21.

(28] "Partial-Birth Abortion Ban Act of 1995," House Judiciary Committee report 104-267,
104th Congress, Ist Session. See also testimony of Douglas Kmiec, professor of
constitutional law, University of Notre Dame, Senate hearing record (Nov. 17, 1995).
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The Testimony of Gianna Jessen

“‘I am the person she aborted. I lived instead of die

On April 22, the U.S. House
Judiciary Subcommittee on the Consti-
tution held a hearing on **The Origins
and Scope of Roe v. Wade," which
Jocused in part on the litle-undersiood
Jact that the Supreme Court has
legalized abortion during the final
months of pregnancy. Among the wit-
nesses who testified before the sud-
committee were Gignna Jessen, who in
1977 survived an attempted saline
abortion at 7% months. Her testimony
appears below,

A urwsual hush fell - - even of the

tables and among the pro-
nbaman lobbyists - - as Giarma's
riveting words echoed through the high-
ceiling hearing room. Afterwards,
Congressman Henry Hyde said, “‘1
mark Gianna Jessen's testimony as one
of the high points of my life. ! have seen
somebody come back from the jaws of
hell. . .and { say, God love you, I am
honored 1o be in the same room with

My name is Gianna Jessen. I am
18 years of age. | am originally from
California, but now reside in
Franklin, Tennessee.

1 am adopted. 1 have cerebral
palsyy. My biclogical mother was
seventeen years old and seven.and-
one-half months pregnant when she
made the decision to have & saline
abortion. T am the person she abor-
ted. I lived instead of died.

babies smaller than I was have sur-
vive

A doctor once said 1 had a grest
will to live and that I fought for my
life. T eventually was able 1o leave
the hupmu and be placed in foster
care. 1w with cerebral
palsy ae & ren\lt of the abortion.

My foster mother was told that it
was doubtful that T would ever craw]
or walk. I could not sit up indepen.
dently. Through the prayers and
dedication of my foster mother, and
later many other people, I eventu.
ally learned to sit up, crawl, then
stand. I walked with leg braces and
a walker shortly before I turned age
four,

1 was legally adopted by my foster
mother’s daughter, Diana De Paul, a
fow months after I began to walk.
The Department of Social Services
would not release me any earlier for
adoption.

1 have continued in physical ther-
apy for my disability, and after a
total of four surgeries, I can now
walk without assistance. It is not
alweys easy. Sometimes I fall, but 1
have learned how to fall gracefully
after falling for 19 years.

1 am happy to be alive. 1 almost
died. Everyday I thank God for life. I
do not consider myself a by-product
of conception, a clump of tissue, or
any other of the titles given to a
child in the womb. I do not consider

s

Giamna Jessen, 19, Of'l!ll testifies oa Capitol
earing,

| HIll Monday, Aprit 22, 1996, b-l-n the Howse

Fortunately for me the ab
was not in the clinic when I arrived
alive, instead of dead, at 6:00 a.m. on
the morning of April §, 1877. ] was
early, my death was not expected to
be seen until about 9 a.m., when he
would probably be arriving for his
office hours. I am sure I would not be
here today if the abortionist would
have been in the clinic, a8 his job is
to take life, not sustain life. Some
have said I am a “botched abortion.”
A result of a job not well done.

There were many witnesses to my
entry into this world. My biologica)
‘mother and other young girls in the
clinic, who also awaited the death of
their babies, were the first to greet
me. I am told this was & hysterical
moment. Next was a staff nurse who
apparently called emergency medi-
cal services and had me transferred
to a hospital.

I remained in the hospital for
almost three months. There was not
much hope for me in the beginning. I
weighed only two pounds. Today

to be any of

I have met other survivors of abor.
tion. They are all thankful for life.
Only a few months age I met
another saline abortion survivor.

Her name is Sarah. She is two years '

old, Sarah also haa cerebral pelsy,
but her diagnosis is not good. She is
blind and has severe seizures. The
abortionist, besides injecting the
mother with saline, also injects the
baby victims. Serah was injected in
the head. 1 saw the piace on her head
where this was done.

‘When I speak, 1 speak not only for
myself, but for the other survivors,
like Sarah, and also for those who
cannot yet spe:

Abortion is not the solution people
say it is. It iz no solution. It is
murder, Abortion violates the right
to life. 1 was just as much a person
when I was aborted as I am
You will have a hard time convine-
ing me otherwise. You will have &
hard time convincing me that

Uiscossed et He 4 she 10id the subeommmitee she s shorted by ber mother ba
(Al

AP Phototion Dunew

abortion helps women when 1 meet
woman after woman, every day, who
tell me of their grief and heartache
caused by abortion. They tel! me “no
one really told me it was a baby.”
None of these women talk of “tisaue.”
They speak of the children they lost
at the hands of the abortionist and
with the blessings of our legislators.
Today, & baby is a baby when con-
venient. It is “tissue” or otherwise
when the time is not right. A baby is
a baby when miscarriage takes place
at two, three, four monthe. A baby is
called tissue or clumps of cells when
an abortion takes place at two,
three, four monthe. Why is that? 1
see no difference. What are you
seeing? Many close their eyes.
Youth today are seeing their aib-
tings killed through abortion. This
devalues life. Teens are dis-
appointed, 1 have files of letters
written to me by young people from

all around our nation telling of their
disappointment in our society in
America. They have no respect for a
government which aliows life to be
thrown away. They see leadership in
our country fighting over our most
important asset. . .life.

The best thing I can show you to
defend life is my life. It has been &
great gift. Killing is not the anawer
to any guestion or mituation. Show
me how it is an answer.

There is a quote which is etched
into the high ceilinge of one of our
state’ (] capitol hmldxng- The guote

says, “Whatever is morally wrong,
is not politically correct.” Abortion
i morally wrong, Our country is
shedding the blood of the innocent.
America is killing her future.

All life is valuable. All life is & gift
from our Creator. We must receive
and cherish the gifts we are given.
We must honor the right to life.
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THE

CENTER POR REPRODUCTIVE LAW AND POLICY

July 11, 2002

The Honorable J. Randy Forbes

United States House of Representatives
Washington DC 20515

Dear Representative Forbes:

130 WALL STREET

NEW YORK

NEW YORK 10005
usa

- 917/637-3600

917/637-3666 fux

1146 19TH STREET, NW
WASHINGTON, DC 20036
usa

202/530-2975
202/530-3976 fux

HITP://WWW.CRLP.ORG

1 wanted to follow up on your invitation to submit additional materials
pertaining to your questions. With regard to the issue of the relative safety of the
D&E and D&X procedures, in addition to referring you to the ACOG statement
submitted into the record and the statement submitted by Vanessa Cullins, Vice
President of Medical Affairs of Planned Parenthood Federation of America, I
refer you to the enclosed excerpt from the Board of Trustees of the American
Medical Association which was received in evidence by the United States District
Court for the District of Nebraska in the Carhart case as Exhibit 7. It establishes
the overall safety of the D&E abortion method (pages 9-11), that the D&X
technique is a form of D&E (page 8), and that the D&X technique offers several
safety advantages over other forms of D&E (page 8).

Sincerely,

e Hollo,

Simon Heller
Consulting Attomey

cc: Chairman Chabot
Ranking Member Nadler

Encl.
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PREVALENCE OF AND REASONS FOR INDUCED ABORTION

The Centers for Disease Control and Prevéntion (CDC) defines an induced MMOn as “a procedure
intended to terminate 2 suspected or known intrauterine pregnancy and to produce a nonviable fetus at any

gestational age.™! A molar pregnancy, ectopic pregnancy, or fetal death diagnosed before any interveation
are not regarded as an induced abox‘t.ion, L

The most scientifically reliable, national data on the incidence of abortion and characteristics of women
who have abortions in the United States come from the Centers for Disease Control and Prevention and the
Alan Guttmacher Institute (AGI). The Alan Guttmacher Instituts an independent, nooprofit corporation
for rescarch, policy analysis, and pitblic education. Because the prevalencs of late-term abortion

procedures has been questioned in the popular press, it is worth describing the type of national abortion
statistics which arc collected in the United Statistics as well as methods of data collection.

Both the €DC and the AGI collect data on the total number of abortions in the United States. The CDC
data are derived primarily from reports by state health departments, whereas the AGI collects data directly
from abortion providers. . For many years AGI estimates of the number of abortions performed in the
United'States each year have been higher and considered to be more accurate than those reported by the
CDC.** However, AGI does not collect data on gestatiopal age. Instead, it uses CDC data on the
number of abortions performed at various gestational ages and makes statistical adjustments for
discrepancies between AGI and CDC data when publishing its estimates, -

Although the CDC collects annua) data op abortion, the data have limitations. First, all states do not
provide abortion-related information to the.CDC. As recently as 1992, Alaska, California, Towa, New
Hampshire and Oklahoma did not collect data o abortion. For these states the CDC conducted limited
surveys of abortion providers or.estimated the number of abortions.>* Second, information from state
health departments on abortion is often incomplete, with some states lacking information on as many as
40% 10 50% of the abortions performed in the states.* ¥’ Third, the categories used by the CDC to report
the method of abortion differentiate betwesn D&E, labor induction procedures, and hysterotomy/
hysterectomy, but they do not have a separate category for D&X. Fourth, states vary in their method of
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recording gestationa! age. Smuscﬂzemmberofweeksmcethcﬁrstdayoﬂhcwomanslastmmsum]
period, and others record the physician’s estimate of gestational age. Finally, although the CDC is the only
orgamnnmwhxcheoﬂcasnahanaldataanabomonbyweeksofgestznon,xtdoxnotprovxdcadcmled
breakdown of abortions performed at 21 weeks and beyond. .
Dspnwmsclummnons,theCDCandAGImmthemostnhablesoumofmonaldaraonabomons.
As shown in Table 1, the vast majority (95%) ofmducedabomonsaredoneatorbdore 15 weeks®
gmnon,mtheﬁrstorvqyaﬂyswondm

Table 1. Induced Abortion: 2

cstational Ape Number Pereent of procedures

< 8 weeks © 798,850 T52%
9-10 weeks 377,570 25%
11-12 weeks | 181,960 12%
13-15 wecks 94,060 6%
16-20 weeks 60,040 4%
21'weeks ormore 16,450 ' 1%
TOTAL . 1,528,930 100%

A more detailed, estimated breakdown of the number of induced abortions at 21 wesks or more appears in
Table 27 The estimate is based on data from the CDC abortion surveillance repotts, data collected by the
National Center for Health Statistics (NCHS) from 14 states, and AGI survey data; estimates were
calculated by the AGL. However, these estimates must be viewed cautiously, First, they are based on 2

. limited number of states which may not be representative of the nation as a whole, and reporting by these
states may be incomplete, Second, assuming that the number of providers who perform late-term abortions
is relatively small,”" they may have rclatively large caseloads. The number of late-tstm abortions would be
underestimated if these providers were not in the NCHS sample. Third, random errors in coding
gestational age could substantially inflate the estimated number of abortions performed beyond 26 weeks,
becanse these procedures constitute such a small proportion of abortions overall. Fourth, clinician errors in
estimating gestational age could bias the data in unknown ways. Finally, natural fetal deaths beyond 20
weeks of gestation reported to the NCHS may be mls:akmly counted as abortions if the fotus were removed
using procedurcs commonly used to induce abortion.”

 Table 2: Estimated Number of Late-Second- and Third-Trimester Induced Abortions
Gestational Age Number Percent of procedures at 21 weeks or later
21-22 weeks ' 10,340 ) 63%
23-24 weeks 4,940 _ 30%
25-26 weeks 850 5%
>26 weeks . 320 2%

TOTAL .. 16,450 100%
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According to these estimates, two-thirds of abortions beyond 20 weeks are performed between 21 and 22
wecks. Afier 26 weeks, the number of abortions nationwide is estimated as being between 320 and 600,
While it is not possible to quantify the type of D&E procedure used in these circumstances, n‘.xssnmamd
that 86% of all abortions performed past 20 weeks of gestation are performed by dilation and evacuation
-(D&E), and most of the remainder by inducing labor.” . .

In 1992, teenagers were more likely than clder women to have an abortion at 16 weeks of gestation or
later” Approximately 9% of women 19 years of age and younger who had an abortion in 1992, had the
procedure performed at 13 weeks of gestation or later, compared to 5% of women 20 years of age and
older.” Seven percent of women who were black or of other races who had an abortion in 1992 had the
procedure performed during thé second- or third-trimester, compared 10 5% of white women. Differences
between Hispanic and don-Hispanic women were minima! (6.5% and 6.3%, respectively).™

Little research has been done on reasons for induced abortion in the second-trimester. , In 1987, AGI
conducted a survey of patients in 30 abortion facilities in which at least 400 abortions were performed
annually and which perfonmed abortions af 16 or more weeks of gestation. The 30 providers represented

" cach of the four regions of the country and the average patient response rate was 80 percent. Of the 1,900
women in the survey, 420 bad been pregnant for 16 or more weeks and they were asked to report the most
important reasons for their delay in having an abortion. Seventy-one percent reported that they did pot
recognize that they were pregnant or misjudged gestation. Forty-cight percent reported having difficulty
making arrangements for an abortion (particularly raising enough money for the procedure), 33% were
affaid 1o tell their parents or partner, and 24% reported having had great difficulty with the decision to have
an abortion. Women having a later abortion were more likely than other women to cite personal health -
problems, possible fetal health problems, or rape or incest as having caused the pregnancy,

Medical reasons for second-trimester abortions can include maternal indications, such as those which

threaten her health or life. For some women the condition may have existed prior to the pregnancy, for

others a condition may have occurred during the pregnancy, and for others, the condition could have
resulted from the pregnancy itself, . : : :

Some serious fetal abnormalities are not diagriosed unti] the second-trimester and the discovery of such
anomalies prompt some women to decide to terminate the pregnancy by inducing abortion. Amniocermesis
is usually perforined between the 14th and 18th weeks of pregnancy, and the results usually are not
available for another two to three weeks. Chorioaic villus sampling (CVS) can be performed carlier,
between the 10th and 12th wesks of pregnancy. Preliminary results are usually available within 48 hours
and confirmatqry, final results typically take a maximum of 7 to 10 days. However, the timing of an
inducéd abortion prompted by the discovery of fetal anomalies through CVS or amniocentesis is almost
certain to occur after the first trimester.

PROCEDURES USED.TQ INDUCE ABORTION

The procedure used to induce abortion depends, in part, on gestatiopal age, commonly defined as the
number of weeks since the first day of the last menstrual period, based on a 28-day menstrual cycle.” The
percentage of reported legal abortions by weeks of gestation and type of procedure appears in Table 3.2
As can be scen, suction or sharp curéttage and dilatation and evacuation are the most common procediires
used to induce abortion in the United States (99%). However, by 16 weeks of gestation and ‘beyond,
approximately 9% of induced abortions are performed using labor.induction techniques, Hysterotomy and
hysterectomy are used very rarely, regardless of gestational age.
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<8-12 weeks 1315 weeks  16-20 weeks 221 weeks Total

Type of procedure

Curettage .

(suction or sharp)* 99.9% 98.2% 86.0% 86.4% 99.0%
Labor induction” 0.0%° 1.0% 8.8% 9.1% 0.6%
Hysterotomy . ) :

Hysteréctomy © 0.0%"° 0.0%* 0.0%°, 0.1% C0.0%
Other* - T 0.09% 0.8% 5.1% 4.4% 0.4%
Total® 100% 100% 100% 100% 100% -

‘Includes dilatation and evaciiation

*Includes intranterine saline instilation and intrauterine prostaglandin instillation
°<0,05% : :

“Inctudes instillation procedures not réported as a specific category

*Reportad by 35 states and New York City

Firs Trimester Procedures to Induce Abortion

Since the 1970s, 'vacuum aspiration, also referred to as suction curettage, has been the most common
procedure used to induce abortion in the first trimester (ie., from the 6th through 12th week of gestation).?*
% Prior to the procedure 4 pelvic examination is done to determine the size and position of the uterus. A
speculum is used to visualize the cervix, a local anesthetic such as 2 paracervical block is administered, and
the cervix is ther dilated using rigid dilators (e.g., the Pratt dilator).® Osmotic dilators may be used prior
to the procedure. Omce the cervix is sufficiently dilated, a suction tube is inserted and rotated inside the
uterus to loosen and remove the contents. The suction tube may be attached to a suction machine or
syringe. A curetts may be used to scrape the endoretrium, thereby ensuring the removal of any remaining
tissue:***" These procedures are typically performed on an outpatient basis.

Menstrual regulation, also known as menstrual extraction, is a type of carly suction curettage. After
inserting the cannula, the clinician attaches the syringe, releases the pinch valve, and suctions blood and

" tissue into the syringe. The procedure can be performed no later than 42 10 50 days from the last menstrual
period:® Neither anesthesia nor dilation are usually nccessary,

In the last several years, pbarmaceutical agents have also been nsed to induce abortion in the first trimester.
These include mifepristone (RU-486), a synthetic hormone, which can be used within 9 weeks of the last
menstnial periad.* Mifépristonc causes the lining of the uterus to shed by blocking progesterone, thereby
terminating the pregnaney. To induce abertion, the woman takes one oral dose of mifepristone followed a
few days.later by misoprostol, to stimulate uterine cofttractions and expel the embryo.® Methotrexate used
in conjunction with misoprosto! represents a second pharmageutical approach.®
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nd-tri r I rti

Durir g the second-tri the most m procedure used to induce abortion is dilation and evacuation
(also referred to dilatation and evacuation or D&E), which refers generically to transcervical procedures
performed at 13 weeks gestation or fater.*** Labor induction techniques can also be used during the
second-trimester though they are more common in the late-second and third-trimesters. These procedures
are described below. .

Dilation and evacuation procedures are usually performed early in the second-trimester, that is, in the 13th
through 15th week of gestation.™* Ultrasonographyy is used prior to the procedure 1o confirm gestational

" age, because the underestimation of gestational age can have sericus consequences during a D&E
procedure ¥ D&E is similar to vacuum aspiration except that the cervix must be dilated more widely

. because surgical instruments are used to remove larger pieces of tissue. Osmotic dilators are usually used,
Intravenous fluids and an analgesic or sedative may be administered. A local anesthetic such as a
paracervical block may be administered, dilating agents, if used, are removed, and instruments are inserted
through the cervix into the uterus to remove fetal and placental tissue. Because fetal tissue is friable and
casily broken, the fetus may not be removed intact, The walls of the nterus are scraped with a curetts to
ensure that no tissue remains. In pregnancies beyond 14 weeks, oxytocin is given intravenously to
stimulate the uterus to contract and shrink % .

id-Second- 1 and Third-Tri u duce Abort:

By the 16th 1o 24th week of gestation there are several alternative procedures that can be used to induce
abortion, though some are more common than others. These include dilation and evacuation (which may or
may not be preceded by induced fetal demise), dilation and extraction (D&X), labor induction, hysterotomy
and hysterectomy. .

By the 16th wesk of gestation, ultrasonography should-be used to verify gestational age. Dilation and
evacuation procedures performed in the mid- to late-second-trimester involve the preoperative use of
laminaria or osmotic dilators {rathér than surgical dilators) which are inserted in the endocsrvical canal in
order to dilate the cervix,, The procedure is usually performed under local anesthesiz, using sedation and
paracervical block. Intracervical vasopression is often used to minimize bleeding, and high dose oxytocin
is administered intravenously prior to the procedure. Fetal tissue is extractsd through the use of surgical
instrumeats, followed by extraction of placental tissue and subsequent curettage.** Because the ferus is
.. larger at this stage of gestation (particularly the head), and because bones are more rigid, dismemberment
or other destructive procedures are more likely to be required than at earlier gestational ages to remove fetal
and placenta tissue. Some phiysicians use intrafetal potassium chloride or digoxin to induce fetal demise
prior to a late D&E (after 20 weeks), 1o facilitate evacuation®

To minimize uterine or cervical perforation eitber from instruments used during the D&E, or through
piercing by fetal parts, some physicians use 2 form of D&E that has been referred 10 in the popular press as
intact dilation and extraction (D&X). . According to the American College of Obstetricians and
.Gynecologists, intact D&X is comprised of the following elements: deliberate dilaration of the cervix,
-usually over 2 sequence of days; instrumental conversion of the fetus to 2 footling breech; breech extraction
of the body excepting the head; and partial evacuation of the intracranial contents of a living. fetus to effect
vaginal delivery of 2 dead but otherwise intact fetus.” This procedure may mininize trauma to the
woman's utcrus, cervix, and other vital organs. Intact D&X may be preferred by some physicians,
particularly when the fetus has been diagnosed with hydrocephaly or other anomatics incompatible with life
outside the womb. . TN '
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As gestational age increases, particularly during the 16th to 24th week, labor induction techniques aremore
commonly usaiaio induce abortion® Labor induction techniques can be subdivi.defi by the type of
‘abortifacient used (hypertonic solutions such as urea or saline), and prostaglacdin inductions (e.g.,
prostaglandin B, suppositories). > The use of hypertonic selutions typically produce fetal death from
" osmotic insult, and labor then usuzlly follows. In a saline abortion, 2 needle is mscnadt.hmughthe .
abdomén and the ammiotic sac is injected with a concentrated salt solution. This results in fetal demise and .
induces contractions of the uterus. Over several hours, the contractions cause the cervix to dilate and the -
. coatents of the uterus to be expelied. Altematively, urea, a nitrogen-based solution that causes fetal demise
when injected into the amniotic sac, typically is used in conjunction with subsequent admm:suanon of
prostaglandins, o induce contractions of the uterus and to expel its contents.”  Unlike saline instillation,
thie use of urea does not cause maceration of the fetal tissues and thereby interfere with the histologic
diagnosis of some types of fetal aboormalities.® .

Hysterotomy and hysterectomy bave been used to terminate pregoancy but are not used routinely as a form
of abortion because maternal mortality and morbidity associated with these procedures are significantly
greater than those associated with other procedures used to induce abortion.** ¢ Hysterotomy involves
the surgical delivery of the fetus through an incision in the uterine wall and the abdomen. Anesthesia is
administered thiough an epidural, a spinal, or through general anesthesia. After removing the fetus the
umbilical cord is cut and placenta removed. Hysterotomy involves major surgery and must be done ina
hospital setting. It typically lengthens a woman's hospital stay and recovery.” Hysterectomy is
appropriate in cases in which there is a preexisting pathology, such as large léiomyomas or carcinoma in
situ of the cervix.® : :

ABORTION-RELATED COMPLICATIONS AND SEQUELAE
Maternal Mortality ' A

Maternal mortality is the most serious oompl{uﬁon resulting from induced abortion, and the risk of -
maternal death increases with gestational age. In 1991, the overall rate of maternal mortality was one per
167,000 abortions. The risk of raternal death from induced abortion at 8 weeks gestation or less was
one in 600,000 procedures, but by 16-20 weeks increased to one in 17,000 procedures. At 21 weeks or
more it increased to one in 6,000 procedures, and exceeded the risk of maternal death from childbirth,
‘which was one in 13,000 deliverics, though the difference was not statistically significant. ©

.. Matethal mortality rates comparing dilation and evacuation, Iaber induction, and hysterectomy/

hysterotomy at 13 weeks gestation or later are shown in-Table 4. For all types of procedures maternal
iortality rates increase with gestational age, but they are significantly greater for hysterectomy and
hysterotomy, regardless of gestational age. Maternal mortality rates, overall, are higher for labor induction
than D&E (7.1 and 3.7, respectively), but mortality rates resulting from labor induction and D&E are
comparable for induced abortions performed at 21 weeks or more (11.9 and 10.3).
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Table 4: alitv Ra 'f'orlnduqedA mon res at 13 Weeks® Gestati or.
jied States, 1974-1987 ' ' :
' iR . Weeks of gestation )
13-15 weeks  16-20 weeks  >21 wecks  Total
T ure )
Dilation and évacuation 2.0 65 e 3.7
Labor induction 38 19 103 . 7.1
Hysterectomy/
hysterotomy . 281 103.4 2743 51.6
“Per 100,000 abortions
Maternal Morbidity

it is difficult 10 estimate abortion-related morbidity becanse definitions of what constitutes 2 complication
vary widély, and becauss in the United States national data on abortion-related morbidity have not been
collected on a Systematic, ongoing basis. The best available national data on complications was collécted
dusing the 1970s by the Joint Program for the Study of Abortion (JPSA), sponsored by the Population
Council (New York, NY) and the CDC.*® JPSA consisted of three prospective studies of abortion between
1971 and 1978, and involved a sample of hospitals and clinics throughout the United States. Between '
73,000 and 84,000 women were involved in each phase of the research program.

The most commonly used indicator of abortion-related morbidity is admission to a hospital. This excludes
minor physical sequelac but captures fairy accurately the more serious maternal aftereffocts of induced
abortion. The CDC defines major complications from induced abortion as those that result in major
uzintended surgery, a hemorrhage requiring 2 blood transfusion, a hospitalization of 11 days or more, or a
temperature of at least 38.0°C (100.4°F) that lasts for 3 or more days.

Between 1970 and 1990 the overall risk of major complications from abortion-related procedures declined
dramatically. From 1970 to 1971 there were eight major complications per 1000 abortion patients who did
not have a preexisting medical condition or undergo sterilization in those years.” Between 1975 and 1978
the rate dropped to five major complications per 1000 abortions,* and by 1990, the National Abortion
Fedcration (Washington, DC) estimated that there was one complication per 1000 abortions. The overall
decline in complication rates can probably be attributed to an increased proportion of procedures being
performed earlier in the pregnancy, improvements in medical techinology, and improvements in medical
training,

The risk of complications is refated to the abortion method used. *Between 1975 and 1978, the last years of
the Joint Program for the Study of Abortion, the complication rate associated with vacuum aspiration was
two per 1000 procedures, while dilation and evacuation had 2 complication rate of seven per 1000
procedures. Procedures that induced labor (saline or prostaglandin instillation) bad a higher rate (21 and
25 per 000 procedures, respectively), and those involving major surgery bad the highest rate of
complications. :
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The risk of complications and complicaticn rates from induced abortion are also related to gestational age.
From 1975 to 1978 there were between 1 and 4 major complications per 1000 procedures performed
through the 12th weck of gestatian.™ There were 6 major complications per 1000 procedures performed in
weeks 13 10 14, 13 per 1000 in weeks 15 to 16, and 19 per 1000 in weeks 17 through 20,2

More recent, intemational data have also shown that complication rates increase with gestational age.
Direct comparisons on abortion-related conplication rates betwesa countries must be made with caution
because of differences in the definition apd mezsurement of complications. Nonetheless data from 1088 for
Denmark, West Genmany, and New York State, and from 1987 for Canadz., England and Wales, showed
complication rates ranging from 0.4% to 3.4% for first-trimester abortions, and from 1.1% to 8.7% for
second-trimester abortions. ® However, more research on major complication rates associated with various
procedures and by gestational age is needed before-any firm conclusions about the relative safety of
procedures can be made. ' :

Cervical incompetence and compromised subsequent pregnancies are important but unresolved concerns
related to abortions performed in the second- or third-trimester. Unfortunately, there is little research on
whether these complications are more likely to result from D&E (or intact D&X), or from labor induction
techniques. Seme physicians prefer D&E over labor induction methods for second-trimester abortions
because, they argue, it has a lower mortality sate, it takes less time, it is less expensive, it can be done on an
outpatient basis, and it takes less of 2 psychological toll on some women because it does not imitate
labor ™% Other physicians prefer to induce labor because they find it a less distasteful procedure.*

Still others prefer it because, they feel that it is less likely to interfere with the diagnosis of cytogenetic,
anatomical, or DNA abnormalities in the fetus, particularly if saline instillation {s avoided ® However, one
research study involving 60 patients who underwent D&E at 14-22 weeks of gestation after fetal

abnomta]it‘:;s were detected, found that D&E successfully and consistently confirmed abnormal prenatal
diagnoses. ’ .

In summary, materrial mortality during second-trimester abortions is lower for dilation and evacuation
procedures than for labor induction methods, However, for procedures performed at 20 wesks® gestation
and beyond, the rates are similar, More systematic research is needed on complications and complication
rates associated with various types of abortion procedures at 13 weeks of gestation and beyond.
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Testimony of Kathi A. Aultman, MD before the House Judiciary Committee's
Subcommittee on the Constitution at a Legislative hearing on HR 4965 the
"Partial-Birth Abortion Ban Act of 2002"

Additional written testimony submitted after the Hearing on 7/9/02

L AMA and ACOG stances

The American Medical Association (AMA) and the American College of Obstetricians
and Gynecologists (ACOG) differ fundamentally in their response to Partial Birth Abortion and
legislation regarding it.

The AMA's position: On May 19, 1997 John Seward, MD Executive Vice President of
the AMA, wrote a letter supporting HR 1122, "The Partial Birth Abortion Ban Act of 1997" as
amended. The AMA's support was based on three specific principles. "First, the bill would allow
a legitimate exception where the life of the mother was endangered, thereby preserving the
physician's judgment to take any medically necessary steps to save the life of the mother.
Second, the bill would clearly define the prohibited procedure so that it is clear on the face of the
legislation what act is to be banned. Finally, the bill would give any accused physician the right
to have his or her conduct reviewed by the State Medical Board before a criminal trial
commenced. In this manner, the bill would provide a formal role for valuable medical peer
determination in any enforcement proceeding." (Letter to The Honorable Rick Santorum from P.
John Seward, MD on May 19, 1997) Nancy W. Dickey, MD, Chair of the AMA Board of
Trustees released a statement in support of HR 1122. She stated, "Consistent with an expert
report requested by AMA's House of Delegates last December and also forwarded to the AMA
House last week for consideration at its June meeting, HR 1122 now narrowly defines the
procedure to be restricted - a procedure for which AMA's expert panel could not find 'any
identified situation' in which it was 'the only appropriate procedure to induce abortion' - and it
broadens the exceptions. As amended, HR 1122 is now a bill which impacts only a particular
and broadly disfavored - both by experts and the public -abortion procedure. It is a procedure
which is never the only appropriate procedure and has no history in peer reviewed medical
literature or in accepted medical practice development. The bill has no impact on a woman's
right to choose an abortion consistent with Roe v Wade. Indeed, the procedure differs materially
from other abortion procedures which remain fully available in part because it involves the
partially delivered body of the fetus which is outside of the womb." (Statement released by the
AMA "AMA Supports HR 1122 As Amended” attributable to Nancy W. Dickey, MD) The
AMA elaborated further on this issue in the “Board of Trustees Report 26 - A 97."

The AMA later withdrew their support as stated in the following response. "The House
today is considering a bill that would ban intact dilatation and extraction. The American Medical
Association has previously stated our opposition to this procedure. We have not changed our
position regarding the use of this procedure. The AMA has asked that the criminal sanctions be
removed from this bill, but such a change has not been made. For this reason we do not support
the bilL." (Response from the AMA April 5, 2000) Position of ACOG: ACOG released a
statement July 8,2002 "The American College of Obstetricians and Gynecologists On The
subject of Partial-Birth Abortion Bans." ACOG basically wants no interference by government
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in medical decision making. "ACOG and AMA disagree about the Intact D&X procedure
ethically being different from other abortion procedures." (AMA/ACOG Joint Statement on
HR1122)

I1. Comments

While neither the AMA nor ACOG want any encroachment on the practice of medicine,
both have said they want to prevent late term abortions. Both ACOG and the AMA have
expressed their disapproval of aborting healthy babies of healthy mothers. In medicine, the law
provides the outer limits of what society allows. State licensing bodies can regulate the practice
of medicine, but they must do so based on the law. Apart from a clear law protecting partially
born infants, there is no way to keep unscrupulous practitioners from killing these infants.

Apart from a law, ACOG and the AMA can make recommendations, but they cannot enforce
anything except with their members. Hospitals can only regulate doctors with hospital
privileges. Even in that case, hospitals are coming under increasing pressure to provide abortion
services. Many late-term abortion providers are not board certified, nor do they have hospital
privileges; therefore, they are neither regulated nor held accountable. Even the National
Abortion Federation is a voluntary association. Abortion clinics are not necessarily subject to the
same regulations as surgery centers. Clearly, there needs to be some standard, some limit,
beyond that provided by the abortionist and the patient, both of whom may have a conflict of
interest regarding the fetus. Must the right to life of the fetus, even at the extreme limits of
gestation, be subjugated to the right to liberty or privacy of the mother?

The Partial-Birth Abortion Ban Act of 2002 provides desperately needed law to protect
not only the nearly born infant, but also the constitutional rights of states to regulate abortion.
AGOG itself admits that there is inadequate reporting of abortion numbers, methods and
complications and has presented no hard data that D&X is safer for women. There are
alternatives other than hysterotomy at all gestational ages and there are safety issues that are
raised with Partial-Birth Abortion. :
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September 18, 1996

Deer Member of Congress:

We write 10 you as founding members of the Physicians' Ad-hoc Coalition for Truth
(PHACT), an organization of over three bundred members drawn from the medical
community nationwide .- most ob/gyns, perinatologist and pediatricians - concerned
and disturbed over the medical misinformation driving the partial-birth abortion debate.
As doctors, we cannot remember another issue of public policy so directly related to
the medical community that has been subject to such distortions and outright
falsehoods.

The most damaging piece of medical disinformation that seems to be driving this debate
is that the partial-birth abortion procedure may be necessary to protect the Jives, health
and future fertility of women. You have heard this claim most dramatically not from

. doctors, but from & handful of women who chose to have a partial-birth abortion when

their children were diagnosed with sorme form of fetal 2bnormality.

As physicians who specialize in the care of pregnant women and their children, we have
all treated women confronting the same tragic circumstances as the women who have
publicly shared their experiences to justify this abortion procedure. So as doctors
intimately familiar with such cases, let us be very clear: the partial-birth abortion
procedure, as described by Dr. Martin Haskell (the nation's leading practitioner of the
procedure) and defined in the Partial-Birth Abortion Ban Act, is never medically
indicated and can itself pose serious risks to the health and future fertility of women.

There are simply no cbstetrical situations encountered in this country which require a
pertially-delivered human fetus to be destroyed to preserve the life, health or future
fertility of the mother. Not for hydrocephaly (excessive cerebrospinal fluid in the
bead); not for polyhydramnios (an excess of amniotic fluid collecting it the woman);
and not for trisomy (genetic abnormalities characterized by an extra chromosome).

Our members eoncur with former Surgeon General C. Everett Koop's recent statemert
that "in no way can I twist my mind to sec that [partial-birth abortion} is 2 medical
"
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ity for the mother.

As case in point would be that of Ms. Coreen Costello, who has appeared several times
before Congress to recount her personal experience in defense of this procedure . Her
unborn child suffered from at least two conditions: "polyhydramnios secondary to
abnornal fetal swallowing,” which causes amniotic fluid to collect in the uterus, and
"hydrocephalus", a condition that causes an excessive amount of fluid to accumulate in
the fetal head. .

The usual treatment for removing the large amount of fluid in the uterus is a procedure
called amniocentesis. The usual treatment for draining excess fluid from the fetal head
is a procedure called cephalocentesis. In both cases the excess fluid is drained by using
a thin needle that can be placed inside the womb through the abdomen
("“transabdominally”--the preferred route) or through the vagina ("transvaginally.") The
transvaginal approach however, as performed by Dr. McMzhon on Ms. Costello, puts
the woman at an increased risk of infection because of the non-sterile environment of
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the vagina. Dr. McMahon used this 2 proach most likely because he had no significant expertise
in obstetrics and gynecology. After the fluid has been drained, and, the head decreased in size,
labor would be induced and sttempts made to deliver the child vaginally. Given these medical
realities, the partial-birth sbortion procedure can in no way be considered the standard, medically
Niecessary or appropriate procedure appropriate to address the medical complications described by
Ms. Costello or any of the other women who were tragically misled into believing they had no
other options.

Indeed, the partial-birth abortion procedure itself can pose both an immediate and significant risk
to & woman's health and firture fertility. To take just one example, to forcibly dilate a woman's
cervix over the course of several days, as this procedure requires, risks creating an "incompetent
cervix," a leading cause of future premature deliveries. It seems to have escaped amyone's
attention that one of the five women who appeared at President Clinton's veto ceremony who had
a partial-birth abortion subsequently had five miscarriages. ]
The medical evidence is clear and argues overwhelmingly against the partial-birth abortion
procedure. Given the medical realities, a truly pro-woman vote would be to end the availability of
a procedure that is so potentially dangerous to women. The health status of women and children
in this country can only be enhanced by your unequivocal support of HR. 1833.

Thank you for your consideration.

Sincerely,

T lomeo M0 Czd (LCad N>

Nancy G. Romer, M.D. Curtis R. Cock, M.D.

FACOG Maternal Fetal Medicine

Clinical Professor Butterworth Hospital
Department of Obstetrics and Gynecology Michigan State College of Human

Wright State University, Medicine
Chairman, Dept. of Ob/Gyn .
Miami Valley Hospital, OH

feres

Pamela E. Smith, M.D.

Joseph L. DeCook, M.D.

Dirsector of Medical Education FACOG
Dept. of Obstetsics and Gynecology . Holland, MI
Mt. Sinai Medical Center

Chicago, IL;

Member, Association of Professors of Ob/Gyn
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American Medical Association
Physiciang dedicated to the haalth of Americs

S=====— Statement

AMA Supports HR 1122 As Amended

Statement artributable w: Nancy W. Dickey, MD
Chair

The American Medical Association Boerd of Trustees has derermined to suppart HR 1122
because it has now been significantly changed to substantially meet the criteria which the
Board established for any sbortion legislation. (The document containing that critesia, made
public and forwarded to our House of Delcgates early last week, is sttached )

Consistent with an expert repon requested by AMA’s House of Delegates last December and
also forwarded to the AMA House last wesk for consideration at its June meeting. HR 1122
now narrowly defincs the procedure to be restricted — a procedure for which AMAs expert
panc] could not find “any ideptified siruarion™ in which it was “the only appropriate
procedure to lnduce abortion” — and it broadens the cxceptions.

The changed language in the bill now: (a) makes it clear beyond any question that the
accepted sbortion procedure known as dilation and cvacuation (also referred w as “D&E™) is
not covered by the bill, (b) permits the procedure to save thie life of the mother without any
obligation to show that “po other. procedure would suffice,” and (c) does not restrict use of
the procedure for physicians intending a delivery at the outset, i.e., it can be done as
necessary in their best medical judgment.

In sddition, as also required by our legislative criteria lotter, a physician will be entitied to
stay any criminal proceeding in order to obtain expert review by the stare medical board of
any questioned conduct under the bill for usc et trial,

As amended, HR 1122 is now 2 bill which impacts only a particular and broadly disfevored ~
both by experts and the public — abortion procedure. It is a procedurs which is never the
only appropriate procedure and has no history in peer reviewed medical literature or in
sccepred medical practice development. The bill has no impactona weman's right to choose
an abortion consistent with Rpe v. Wade. Indecd, the procedure differs materially from other
abortion procedures which remein fully available in pan because it involves the partially
delivered body of the fetus which is cutside of the womb.

HR 1)22 is serving as a modet for many stare legisll.t;.lms and it is vitally hpomnttht the
improvements which have been made become & part of the broader legisiative process.

For more information, please contact: James Staccy 202/789-7419 110 verwnens Avomue, NW
Brenda Craiue 202/789-7a47 m DG 005
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For Response Only o April 5, 2000

“The House today is considering a bill thal would ban intact dilatsiion and extraction.
The American Medical Associstion (AMA) has previously stated our opposition to this
procedure, 'We have not changed our position regarding the use of this procedure,

“The AMA lias asked that the criminal sanctions be removed fromthis bill, but such &
change has not been made. For this reason we do not support the bill."
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American Medical Association

Prosxians dediczied (o the health of America

P, Jahn Sewnrd, MN 515 North Scate Strent 312 464-5000

Executive Yios President Chicago. lllinois 60610 312 464 4184 Fax
May 19, 1997

The llonorablc Rick Santorum
Unitwd States Senate

120 Russell Senate Office Bidg.
Washingion, DC 20510

Dear Senater Santorum:

The American Medical Association (AMA) Is Writing to support HR 1122, “The
‘Partial-Birth Abortion Ban Act of 1997,” as amended. Although our geueral policy i us
to oppase legisiation criminalizing medical practice or prucedure, e AMA has
supported such legisiation where the precedure was harruwly defined and not medically
indicated. HR 1172 naw meets both those 1ests. )

Onr support of this leglslation Is bascd on three specific principles. Firet, the bill
would allow a legitimate exveptivn where the life of the mather was endangered,
thereby preserving the pliysician’s judgment to take any medically necessary steps o
seve the life of the muther. Sccond, the bill would clearly define the prohibited
procedure 50 thul it is clear on the face of the isgisiation what act is to be banned.
Finally. the bill would give any accuscd physician the right to have his or her conduct
reviewed by e Starc Medica! Doard before a criminal trial commenced. In this
manger. the bilt would provide a formal role for valuable medical peer determination in
any enforceinent proceeding.

The AMA belicves that with these changes, physicians will be on norice as o the exact
nature of the prohibited conduct, .

Thank you for the opporwnity to wark with you towards resmc(lng 2 procedure we alf
agree is not good medicine.

Sincerely,

AL

P. John Neward. MD

15 0 Years of Caring for the Comnery

1847« 1997
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Subject: Late-Term Pregnancy Termination Techniques
Presented by: . Nancy W. Dickey, MD, Chair

Referred to: Reference Committee B
(Mark A. Levine, MD, Chair)

Induced abortion through the first trimester was legal under common law in the United States until the
middle of the 19th century.] By 1900, it was prohibited by law unless two or more physicians agreed
that the procedure was necessary to preserve the Iife of the pregnant woman2 During the late 1960s,
state logislatures began to reconsider the legalization of abortion, and in January, 1973, abortion became
legal on a national basis as a result of the U.S. Supreme Court decisions inRoe v. Wade, 410 U.S. 113
(1973) and Doe v Boiton, 410 U.S. 179 (1973).

In Rog ¥. Wade and Dog v, Bolton the U.S. Supreme Court held that states could not interfere with the
physician-patient decision about abortion during the first trimester of pregnancy. After the first trimester,
and prior to viability, the State could promote its interest in the health of the mother by regulating the
abortion procedure in ways that are reasonably related to maternal health. Maternal health included
physical, emotional, psychological well-being, familial factors, as well as the woman’s age3

In Rag_y, Wade, the Supreme Court noted that the timing of viability can be difficult to establish
precisely. The Court defined viabiliry as “the capacity for ingful life outside the mother’s womb,
albeit with artificial aid,” and not just momentary survival. The Court noted that viability usually
accutred at approximately 28 weeks but could occur as early as 24 weeksA4 The Court stated that it is the
professional responsibility of the physician to determine whether the fetus has the capacity for
meaningful life, and not merely temporary survival.

For the stage subsequent to viability, the Court determined that the State, in promoting its interest in the
potentiality of human life, could regulate and even proseribe abortion unless it was deemed by medical
Jjudgment to be ncoessary to preserve the life or health of the pregnant woman5 To identify the points at
which the state’s interest in maternal health and potential life become “compelling,” the Court established
the trimester framework for state regulation.6

In Planned Pacenthood of Centratl Missouri v, Danforth 428 U.S. 52 (1976), the Court stated that “[tJhe
time when viability is achieved may vary with each pregnancy, and the determination of whether a
particular fetus is viable is, and must be, a marter for the jud of the responsible artending
physician.”7 The Court rejected the argument that state legislation should specify a number of weeks as
the point of viability, reaffirming that the onset of viability was essentially a medical concept, not an
issue for legislative detenniination.8

In Webster v, Reproductive Health Services. 492 U.S. 490 (1989) the Supreme Court did, however,

uphold a provision in a state statule that ereated “what is essenijally a presumption of viability at 20
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weeks, which the physician must rebut with tests indicating that thr_: fetus is not viable prior to performing
an aborticon.”® In Plan ylval : 505 U.S. 833 (.1 992), the
Court acknowledged that advances in neonatal care moved viability to a point ‘fomethut carlier than. ]
when Roe v. Wade was decided. The Court went on to state that thls' fact had n(: b_ea.rmg on the Vﬁ!!dlfy
of Roe’s central holding, that viability marks the earliest point at wh!ch the §mte’s interest in fetal life is
constitutionally adequate to justify jegislative ban on nonthermpeutic abortions.”10

Abortion at any stage of gestation has long been controversialin the Un'itad States, b\ft in reoejnt years,
public debate about abortion, particularly during the d and third tr f- ‘has , as h,av.e

about the medica) and surgical procedures used for second- and third-trimester abortion. Th.|s
was most clearly demonstrated through recently proposed federal legislation, HR 1833, the “ijzial Birth
Abortion Act of 1995.711 The bill would modify the U.S. Criminal Code to make it a federal crime fora
physician or other individual legally authorized by the State to pﬁrf_orm an nb9rlion that would “partially
vaginally deliver a living fetus before killing the fetus and completing the delivery,”12 unlgss the
procedure was performed to the save the life of the woman and there were no other altemative methods
available, The physician would aiso be liable for monetary and statutory damages to the father of the
fetus or the maternal grandparents of the fetus if the mother were under 18 years of age.

From a medical perspective, the language used in the proposed Jegislati “partially vaginally deliver a
living fetus before killing the fetus and completing the delivery”—does not refer to a specific
obstetrical/surgical technique, nor does it refer to a specific stage of gestation (i.e., pre- or post-viability).
In fact, the description in the proposed legislation could be interpreted to include many recognized
abortion and obstetric technigues (such as those used during dilation and evacuation (D&E)), er other
procedures used to induce abortion. (A definition of D&E appears on pages 7 and 8.)

Although the language in HR1833 was vague from a medical perspective, a description of “partial birth
abortion” emerged during Congressional testimony in November, 1995. In the hearings, the term “partial
birth abortion” was used to describe a procedure in which the fetus is converted to a footling breech
position and there is a breech extraction of the body excepting the head. A partial evacuation of the
intracranial contents of a living fetus is performed to effect vaginal delivery of a dead but otherwise intact
fetus.13 This procedure was first described by an Ohio physician as intact dilatation and extraction
(D&X), at a meeting of the National Abortion Federation in September, 199214 (A definition of intact
~D&X by the American College of Obstetricians and Gynecologists (ACOG) appears on page 8.)

Supporters of the “Partial Birth Abortion Ban Act” inside and ide of organized medicine have argued
that this method of induced abortion is abhorrent and never the only or best procedure to usc.15, 16, 17,
18 Opponents of the bill expressed their concern about the intrusion of legislative bodies into medical
decision-making, the vagueness of the Janguage used to describe the procedure, the lack of specific
guidelines about gestational age. the absence of exceptions for cases in which the banned procedures
would be necessary to preserve a woman’s health, and that the life exceplion was too narrow.l9, 20, 21,
22

HR1833 was vetoed by President Clinton in April, 1996. In March, 1997, an identical version of the
“partial Birth Abortion Ban Act,” HR1122, was reintroduced into the House of Representatives and
passed by a vote of 295-13623

At the 1996 Interim Meeting, the American Medical Association (AMA) House of Delegates passed
Substitute Resolution 208 (1-96), which add d late-term pregnancy terminati hvigy The .
resolution was adopted in lieu of Resolutions 208 (1-96) and 225 (1-96), and required: 1) that the AMA
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reaffirm current policy regarding abortion, specifically policies 5.990, 5.993, and 5.995; 2), that the AMA
Board of Trustess, in consultation with pertinent AMA Councils and medical specialty societics,
undertake a study of which late-term pregnancy termination techniques and cir conform to the
“gtandards of good medical practice” as required by policies 5.993. and 5_.995; and 3.) that'the AMA work
with pertinent medical specialty organizations to develop appropriate clinical practice guidelines for late

term pregnancy termination.

AMA policy 5.990 states thar “the issue of support of or opposition to abortion is a matter for members of
the AMA to decide individually, based on personal values or belicfs. The AMA will take no ac¢tion

which may be construed as an attempt to alter or influence the personal views of individual physicians
regarding abortion procedures (Amended Res. 158, A-90).”

AMA policy 5.993 states that “the AMA reaffirms existing policy that (1) abortion is a medical
procedure and should be performed only by 2 duly licensed physician in conformance with standards of
good medical practice and the laws of the state; and (2) nto physician or other professional personnel shall
be required to perform an act violative of good medical judgment or personally held moral principles. In

these circumstances good medical practice requires only that the physician or other p
withdraw from the case so long as the withdrawal is consistent with gaod medical practice. The AMA
further supports the position that the early termination of pregnancy is a medical matter b the

patient and the physician, subject to the physician’s clinical judgment, the patient’s informed consent,
and the availability of appropriate facilities (Res. 49, 1-89).

AMA policy 5.995 states that “the AMA reaffirms that (1) abortion is a medical procedure and should be
performed only by a duly licensed physician and surgeon in conformance with dards of good medical
practice and the Medical Practice Act of his state; and (2) no physician or other professional personnel
shall be required to perform an act violative of goed medical judgment. Neither physician, hospital. nor
hospital personnel shall be required to perform any act violative of personally held moral principles.” In
these circumstances, good medical practice requires only that the physician or other professional
withdraw from the case, so long as the withdrawal is consistent with good medical practice, (Sub. Res.
43, A-73; Reaffinmed: 1-86; Reaffirmed: Sunset Report, 1-96; Reaffirmed by Substitute Resofution 208,
1-96).”

In response to Substitute Resolution 208 (1-96), the AMA convened a study group comprised of one
representative from each of the following groups: the American College of Obstetricians and
Gynecologists, the American Academy of Family Physicians (AAFP), the American Academy of
Pediatrics (AAP), and the AMA Council on Scientific Affairs, the AMA Council on Legislation, the
AMA Council on Medical Education, and the AMA Council on Ethical and Judicial Affairs. A
represcntative from the 1llinois State Medical Society which introduced the original Resolution 225, and
from the Pennsylvania Medical Society which introduced the original Resolution 208, also participated in
the study group. Representatives were invited 1o comment on late term preg y terminati hni

and circumstances that would conform to the “standards of good medical practice,” and about the
development of clinical practice guidelines for late-term abortion.

Substitute Resolution 208 left undefined the phrase “late-term pregnancy terminati hniques” and, in
particular, whether these procedures would apply anly to third trimester procedures, or whether they
would include all post-viability procedures (which may occur during the second-trimester). Some of the
medical procedures used to induce abortion prior 1o viability are the same or very similar 1o procedures
used in post-viability abortions, and therefore there is no clear distinction between sormne later-term
pregnancy termination techniques and those which are used earlier to end the pregnancy. In this report,
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viability is presumed to exist after 97 weeks of gestation (assuming an otherwise healthy fetus), and is
presumed 1ot to exist prior to 20 weeks. The time period between 20 and 27 weeks is a “gray zone™ in
which some fetuses may be viable while others are not. As used here, late-second-trimester abortion
refers 1o a procedure performed berween the 20th and 27th weeks of gestation, and 2 late-term abortion
refers to a procedure performed during the third-trimester, defined at 27 weeks or more. Itis also worth
noting that Substitute Resalution 208 refers broadly to “preg y terminati hniques.” In this report,
the techniques to be studied are those intended 10 induce abortion and not those intended to deliver a

living fetus,

This report provides background information on late-term abortion that can be used To address Substitute
Resolution 208. The report is divided into six sections. The first section describes the prevalence of
induced abortion and limitations of data on later-term abortions. Procedures used to induce abortion at
earlier and later stages of pregnancy are described in the second section, and a review of complications
and sequelae related to abortion are described in the third section. A discussion of the legal context of
medical decision-making regarding abortion appears in the fourth section, and a more detailed summary
of United States Supreme Court decisions regarding abortion appears in Appendix A. The fifth section of
the report describes the policies of rnajor medical societies on late-term abortion. An overview of ethical
considerations related to abortion in general and with respect to gestational ags appears in Appendix B.
The report concludes with a set of proposed policy statements for consideration by the AMA House of
Delegates. :

WMWWW

The Centers for Disease Control and Prevention (CDC) defines an induced abortion as “z procedure
intended to terminate a suspected or known intrauterine pregnancy and to produce a nonviable ferus at
any gestational age."24 A molar pregnancy, ectopic pregnancy, or fetal death diagnosed before any
intervention are not regarded as an induced abortion.

The most scientifically reliable, national data on the incidence of abortion and characteristics of women
who have abortions in the United States come from the Centers for Disease Control and Prevention and
the Alan Guttmacher Institute (AG1). The Alan Guttmacher Institute is an independent, nonprofit
corporation for research, policy analysis, and public education. Because the prevalence of late-term
abortion procedures has been questioned in the popular press, it is worth describing the type of national
abortion statistics which are coliected in the United Statistics as well as methods of data collection.

Both the CDC and the AGI collect data on the total number of abortions in the United States, The CDC
data are derived primarily from reports by state health departments, whereas the AGI collects data
directly from abortion providers. For many years AG! estimates of the number of abortions performed in
the Unitcd States each year have been higher and considered 1o be more accurate than those reported by
the CDC.25. 26 However, AG! does not cotlect data on gestationat age. Instead, it uses CDC data on the
number of abortions performed at various gestatianal ages and makes statistical adjustments for
discrepancies between AGI and CDC data when publishing its estimates.

Although the CDC collects annual data on abortion, the data have limitations. First, all states do not
provide abortion-related information to the CDC. As recently as 1992, Alaska, California, lowa, New
Hampshire and Oklahoma did not collect data on abartion. For these states the CDC conducted limited
surveys of abortion providers or estimated the number of abortions25-27 Second, information from state
health departinents on abortion is ofien incomplete, with some states lacking information on as many as
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40% to 50% of the abortions performed in the states 26, 27 Third, the categories used by the CDC to
report the method of abortion differentiate berween D&E, labor induction procedures, and hysterotomy/
hysterectomy, but they do not have a separate category for D&X. Fourth, states vary in their method of
recording gestational age. Some use the number of weeks since the first day of the woman’s last
menstrual period, and others record the physician’s estimate of gestational age. Finally, although the
CDC is the only organization which collects national data on abortion by weeks of gestation, it does not
provide a derailed breakdown of abortions performed at 21 weeks and beyond.

Despite these limitations, the CDC and AGI remain the most reliable sources of national data on
abortjons. As shown in Table 1, the vast majority (95%) of induced abortions are done at or before 15
weeks’ gestation, in the first or very earfy second-trimester27

Gegtational Age Number Percent of procedures

< 8 weeks 798,850 52%

9-10 weeks 377,570 25%

11-12 weeks 181,960 12%

13-15 weeks 94,060 %

16-20 weeks 60,040 4%

21 weeks or more 16,450 1%

TOTAL 1,528,930 100%

A more detailed, estimated breakdown of the ber of induced abortions at 21 weeks or more appears

in Table 2.27 The estimate is based on data from the CDC abortion surveillance reports, data collected
by the Natianal Center for Health Statistics (NCHS) from 14 statcs, and AGI survey data; estimates were
calculated by the AGl. However, these estimates must be viewed cautiously. First, they are based on a
limited number of states which may not be representative of the nation as 3 whale, and reporting by these
states may be incomplete. Second, assuming that the number of providers who perform late-term
abortions is relatively small27 they may have relatively large caseloads. The number of late-term
abortions would be underestimated if these providers were not in the NCHS sample. Third, random
errors in coding gestational age could substantially inflate the estimated number of abortions performed
beyond 26 weeks, because these procedures constitute such a small proportion of abortions overall.
Fourth, clinician errors in estimating gestational age could bias the data in unknown ways. Finally,
natural feral deaths beyond 20 weeks of gestation reported to the NCHS may be mistakenly counted as
abortions if the fetus were removed using procedures commonly used to induce abortion27

lg 2: 1 - - 5
Gestational Ags Number Percent of procedures at 2 weeks or later
21-22 weeks 10.340 63%
23-24 wecks 4,940 30%
25-26 weeks . 850 5%
>26 weeks 320 2%

TOTAL 16,450 100%
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According to these estimates, rwo-thirds of abortions beyond 20 weeks are performed between 21 and 22
weeks. After 26 weeks, the number of abortions nationwide is estimated as being between 320 and 600.
While it is not possible to quantify the type of D&E procedure used in these cir , it is esti 1
that 86% of all abortions performed past 20 weeks of gestation are performed by dilation and evacuation
(D&E), and most of the remainder by inducing labor27

In 1992, teenagers were more likely than older women 10 have an abortion at 16 weeks of gestation or
later.25 Approximately 9% of women 19 years of age and younger who had an abortion in 1992, had the
procedure performed at 13 weeks of gestation or later, compared to 5% of women 20 years of age and
older.25 Seven percent of women who were black ot of other races who had an abortion in 1992 had the
procedure performed during the d- or third-tri s pared 10 5% of white women.
Differences between Hispanic and non-Hispanic women were minimal (6.5% and 6.3%, respectively)25

Little research has been done on reasons for induced abortion in the second-trimester. In 1987, AGI
conducted a survey of patients in 30 abortion facilities in which at least 400 abortions were performed
annually and which performed abortions at 16 or mors weeks of gestation28 The 30 providers
represented each of the four regions of the country and the average patient response rate was 80 percent.
Of the 1,900 women in the survey, 420 had been pregnant for 16 or more weeks and they were asked to
report the most important reasons for their delay in having an ahortion. Seventy-one percent reported
that they did not recognize that they were pregnant or migjudged gestation, Forty-eight percent reported
having difficulry making arrangements for an abortion (particularly raising enough money for the
procedure), 33% were afraid to tell their parents or partner, and 24% reported having had great difficulty
with the decision to have an abortion. Women having a later abortion were more likely than other
women to cite personal health problems, possible fetal health problems, or rape or incest as having
caused the pregnancy.

Medical reasons for second-trimester abortions can include maternal indications, such as those which
threaten her health or life. For some women the condition may have existed prior to the pregnancy, for
others a condition may have occurred during the pregnancy, and for others, the condition could have
resulted from the pregnancy itself.

Some serious fetal abnormalities are not diagnosed until the second-trimester and the discovery of such
anomalies prompt some women to decide to terminate the pregnancy by inducing abortion,
Amniocentesis is usually performed between the 14th and 18th weeks of pregnancy, and the results
usually are not available for another two to three weeks. Chorionic villus sampling (CVS) can be
performed earlier, between the 10th and 12th weeks of pregnancy. Preliminary results are usually
available within 48 hours and confirmatory, final results typically take a maximum of 7 ro 10 days.
However, the timing of an induced abortion prompted by the discovery of fetal anomalies thraugh CVS
or amniocentesis is almost certain to accur afier the first trimester.

PROCEDURES USED TO INDUCE ABORTION

The procedure used to induce abortion depends, in part, on gestational age, commonly defined as the
number of weeks since the first day of the last menstrual period, based on a 28-day menstrual cycle29
The percentage of reported legal abortions by weeks of gestation and type of procedure appears in Table
3.25 As can be seen, suction or sharp curettage and dilatation and evacuation are the most commeon

procedures used to induce abortion in the United States (99%). However, by 16 weeks of gestation and
beyond, approximately 9% of induced abortions are performed using labor induction technigues.

Hysterotomy and hysterectomy are used very rarely, regardless of gestational age.



<B-12 weeks 13-15 weeks  16-20 weeks 221 weeks Total

Type of procedure
Curettage :

(suction or sharpla 99.9% 98.2% 86.0% 86.4% 99.0%
Labor inductionb 0.0%c 1.0% 8.8% 9.1% 0.6%
Hysterotomy

Hystereetomy 0.0%¢c 0.0%c 0.0%c 0.1% 0.0%c
Otherd 0,09% 0.8% 5.1% 4.4% 0.4%
Totale 100% 100% 100% 100% 100%
alncludes di fon and ev ion
bincludes intrauterine saline instillation and intrauterine prostaglandin instiflation
€<0.05%

dincludes instillation procedures not reported as a specific category
eReported by 35 states and New York City

Fist T Proced Induce Abori

Since the 1970s, vacuum aspiration, also referred to 45 suction curettage, has been the most common
procedure used to induce abortion in the first trimester (i.¢., from the 6th through 12th week of
gestation).24-26 Prior to the procedure a pelvic examination is done to determine the size and position of
the uterus, A speculum is used to visualize the cervix, a local anesthetic such as a paracervical block is
administered, and the cervix is then dilated using rigid dilators (e.g., the Pratt dilator)30 Osmotic
ditators may be used prior to the procedure, Once the cervix is sufficiently dilated, a suction tube js
inserted and rotated inside the uterus to loosen and remove the contents. The suction tube may be
anached to a suction machine of syringe. A curette may be vsed to scrape the endometrium, thereby
ensuring the removal of any remaining tissue30, 31 These procedures are typically performed on an
outpatient basis, :

Menstrual regulation, also known as menstrual extraction, is a type of early suction curettage. After
inserting the cannula, the clinician attaches the syringe, relcases the pinch valve, and suctions blood and
tissue into the syringe. The procedure can be performed no Jater than 42 to SO days from the last
menstrual period.32 Neither anesthesia nor difation are usnally necessary.

In the last several years, pharmaceutical agents have also been used to induce abortion in the first
trimester. These include mifepristone (RU-486), a synthetic hormone, which can be used within 9 weeks
of the last menstrual period.31 Mifepristone causes the lining of the uterus to shed by blocking
progesterone, thersby terminating the pregnancy. To induce abortion, the woman takes one oral dose of
mifepristone followed a few days later by misoprostol, to stimulate uterine contractions and expel the
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embryo.31 Methotrexate used in conjunction with misoprosto] represents a second pharmaceutical
approach.33

During the second-tri the most ¢ procedure used to induce abortion is dilation and
evacuation (also referred to dilatation and evacuation or D&E), which refers generically to transcervical
procedures performed at 13 weeks gestation or later34-36 Labor jnduetion techniques can also be used
during the second-trimester though they are more c in'the lat d and third-tri s. These
procedures are described below,

Dilation and evacuation procedures are usually performed early in the second-trimester, that is, in the
13th through 15th week of gestation25, 36 Ultrasonography is used prior to the procedure 1o confirm
gestational age, b the und imation of g iona] age can have scrious consequences during a
D&E procedure.32, 37-39 D&E is similar to vacuum aspiration except that the cervix must be dilated
more widely because surgical instruments are used to remove larger pieces of tissue. Osmotic. dilators
are usually used. Intravenous fluids and an analgesic or sedative may be administered. A local
anesthetic such as a paracervical block may be administered, dilating agents, if used, are removed, and
instruments are inserted through the cervix into the uterus to remove fetal and placental tissue. Because
fetal tissue is friable and easily broken, the fetus may not be removed intact. The walls of the uterus are
scraped with a curette to ensure thar no tissue remains. In preghancies beyond 14 weeks, oxytocin is
given intravenously to stimulate the uterus to contract and shrink30- 32

By the 16th to 24th week of gestation there are several alternative procedures that can be used o induce
abortion, though some are more common than others. These include dilation and evacustion (which may
or may not be preceded by induced fetal demise), dilation and extraction (D&X), labor induction,
hysterotomy and hysterectomy.

By the 16th week of gestation. ultrasonography should be used © verify gestational age. Dilation and
evacuation procedures performed in the mid- to late-second-trimester involve the preoperative use of
laminaria or osmotic dilators (rather than surgical dilators) which are inserted in the endocervical canal in
order to dilate the cervix. The procedure is usually performed under local anesthesia, using sedation and
paracervical block. Intracervical vasopression is often used to minimize bleeding, and high dose
oxytocin is administered intravenously prior to the procedure. Fetal tissne is extracted through the use of
surgical instruments, followed by extraction of placental tissue and subsequent curettage32, 36 Because
the fetus is larger at this stage of gestation (particularly the head), and because bones are more rigid,
dismemberment or other destructive procedures are more likely to be required than at earlier gestational
ages to remove fetal and placental tissue. Some physicians use intrafetal potassium chloride or digoxin to
induce fetal demise prior 10 a late D&E (after 20 weeks), to facilitate evacuation30

To minimize uterine or cervical perforation either from instruments used during the D&E, or through )
piercing by fetal parts, some physicians use a form of D&E that has been referred to in the popular press <<
as intact dilation and extraction (D&X). According to the American College of Obstetricians and
Gynecologists, intact D&X is comprised of the following elements: deliberate dilatation of the cervix,

usually over a sequence of days; instrumental conversion of the fetus to a footling breech; breech

extraction of the body excepting the head: and partial evacuation of the intracranial contents of a living

fetus to effect vaginal delivery of a dead but otherwise intact fetus.19 This pracedure may minimize

trauma to the woman’s uterus, cervix, and other vita) organs. Intact D&X may be preferred by some
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physicians, panticularly when the fetus has been di d with hydrocephaly or other anomalies @
incompatible with life outside the womb.
As gestational age increases, particularly during the 16th to 24th week, labor induction techniques are
more commonly used to induce abortion.2S Labor induction techniques can be subdivided by the type of
abortifacient used (hypertonic solutions such as urea or saline), and prostaglandin inductions (e.g.,
prostaglandin E2 suppositories).32, 39 The use of hypertonic solutions typically produce fetal death
from osmotic insult, and fabor then usually follows. In a saline abortion, a needle is inserted through the
abdomen and the iotic sac is injected with a ated salt sol This results in fetal demise
and induces contractions of the uterus. Over several hours, the contractions cause the cervix to dilate and
the contents of the uterus to be expelled. Alternatively, urea, a nitrogen-based solution that causes fetal
demise when injected into the amniotic sac, typically is used in conj ion with
administration of prostaglandins, to induce ions of the uterus and to expel its contents31 Unlike
saline instillation, the use of urea does not cause maceration of the fetal tissues and thereby interfere with
the histologic diagnosis of some types of fetal abnormalities 40

&

Hysterotomy and hysterectomy have been used to terminate pregnancy but are not used routinely as a
form of abortion because maternal mortality and morbidity associated with these procedures are
significantly greater than those associated with other procedures used to induce abortion26, 34, 41, 42
Hysterotomy involves the surgical delivery of the fetus through an incision in the uterine wall and the
sbdomen. Anesthesia is administered through an epidural, a spinal, or through general anesthesia. After
removing the fetus the umbilical cord is cut and placenta removed. Hysterotomy involves major surgery
and must be done in a hospital setting. It typically lengthens a woman's hospital stay and recovery31
Hysterectomy is appropriate in cases in which there is a preexisting pathology, such as large leiomyomas
or carcinoma in situ of the cervix 32

ABORTION-RELATED COMPLICATIONS AND SEQUELAE
Maternal Monality

Maternal mortality is the most serious complication resulting from induced abortion, and the risk of
maternal death increases with gestational age. In 1991, the averall rate of maternal mortality was one per
167.000 abortions.43 The risk of maternal death from induced abortion at 8 weeks gestation or less was
ane in 600,000 procedures, but by 16-20 weeks increased to one in 17,000 procedures. At 21 weeks or
more it increased to one in 6,000 procedures, and exceeded the risk of maternal death from childbirth,
which was one in 13,000 deliveries, though the difference was not statistically significant43

Maternal mortality rates comparing dilation and evacnation, labor induction, and hysterectomy/
hysterotomy at 13 weeks gestation or later are shown in Table 444 For all types of procedures maternal
mortality rates increase with gestational age, but they are significantly greater for hysterectomy and
hysterotomy, regardless of gestational age. Maternal mortality rates, overall, are higher for labor
induction than D&E (7.1 and 3.7, respectively), but mortality rates resulting from labor induction and
D&E are comparable for induced abortions performed at 21 weeks or more (11.9 and 10.3).

[l



13-15 weeks  16-20 weeks  >21 weeks Total

Type of procedure

Dilation and evacuation 2.0 65 : 1.9 3.7
Labor induction 3.8 79 103 71
Hystevrectomy/

’ hysterotomy 28.1 103.4 274.3 51.6

*Per 100,000 abortions

M | Morbidi

It is difficult to estimate abortion-related morbidity because definitions of what constitutes a
complication vary widely, and because in the United States national data on abortion-related morbidity
have not been collected on a systematic, ongoing basis. The best available national data on complications
was collected during the 1970s by the Joint Program for the Study of Abortion (JPSA), sponsored by the
Population Council (New York, NY) and the CDCA5 JPSA consisted of three prospective studies of
abortion between 1971 and 1978, and involved a sample of hospitals and clinics throughout the Unired
Stales. Between 73,000 and 84,000 womnen were involved in each phase of the research program.

The most only used indicator of abortion-related morbidity is admission to a hospital. This
excludes minor physical sequelae but captures fairly accurately the more serious maternal aftereffects of
induced abortion. The CDC defines major camplications from induced abortion as those that result in
major unintended surgery, a hemorrhage requiring a blood transfusion, a hospitalization of 11 days or
more. or a temperature of at least 38.00C (100.40F) that [asts for 3 or more days.46

Between 1970 and 1990 the overall risk of major complications from abortion-related procedures
declined dramaticaily. From 1970 1o 1971 there were eight major complications per 1000 abortion
patients whe did not have a preexisting medical condition or undergo sterilization in those years47
Between 1975 and 1978 the rate dropped to five major complications per 1000 abortions46 and by 1990,
the National Abortion Federation (Washington, DC) estimated that there was one complication per 1000
abortions 48 The overall decline in complication rates can probably be attribured to an mcrcased
propomon of procedures being performed earher in the pr Y, improv in 1 technology,
and improvements in medical training.

The risk of complications is related to the abortion method used. Between 1975 and 1978, the last years
of the Joint Program for the Study of Abortion, the lication rate with v: piration
was two per 1000 procedures, while.dilation and evacuation had a plication rate of seven per 1000
procedures. Procedures that induced labor (saline or prostaglandin instillation) had a higher rate (21 and
25 per 1000 procedures, respectively), and those involving major surgery had the highest rate of

complications.47

fotod
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The risk of complications and complication rates from indueed abortion are also related to gestational
age. From 1975 to 1978 there were berween | and 4 major complications per 1000 procedures performed
through the 12th week of gestation.32 There were 6 major complications per 1000 procedures performed
in weeks 13 to 14, 13 per 1000 in weeks 15 1o 16, and 19 per 1000 in weeks 17 through 2032

More recent, international data have also shown that complication rates increase with gestational age.
Direct comparisons on abortion-related complication rates between countries must be made with caution
because of differences in the definition and of plicati Nonetheless data from 1988
for Denmark, West Germany, and New York State, and from 1987 for Canada, England and Wales,
showed complication rates ranging from 0.4% to 3.4% for first-trimester abortions, and from 1.1% to
8.7% for second-trimester abortions. 49 However, more research on major plication rates jated
with various procedures and by gestational age is needed before any firm conclusions about the relative
safety of procedures can be made.

4

Cervical incompetence and compromi ub: t pregnancies are important but unresolved concerns
related to abortions performed in the second- or thxrd-mmester Unfortunately, there is little research on
whether these complications are more likely to result from D&E (or intact D&X), or from labor induction
techniques. Some physicians prefer D&E over labor induction hods for d-tri abortions
because, they argue, it has a lower mortality rate, it takes less time, it is less expensive, it can be done on
an outpatient basis, and it takes less of a psychological toll on some women because it does not imitate
labor.33, 50, 51 Other physicians prefer to induce labor b they find it a less distasteful
procedure.50 Still others prefer it because they feel that it is less likely to interfere with the diagnosis of
cytogenetic, anatornical, or DNA abnormalities in the fetus, particularly if saline instillation is avoided52
However, onc research study involving 60 patients who underwent D&E at 14-22 weeks of gestation after
fetal abnormalities were detected, found that D&E fully and i ly confirmed abnormal
prenatal diagnoses.40

In summary, maternal mortality during second-trimester abortions is lower for dilation and evacuation
procedures than for labor induction methods. However, for procedures performed at 20 weeks® gestation
and beyond, the rates are similar. More sy tic research is needed on complications and complication
rates associated with various types of abortion procedures at 13 weeks of gestation and beyond.

INTEXT -

In light of changes in the composition of the United States Supreme Court, it is impossible to predict with
certainty the Court’s actions with respect to eny law regulating abortions and abortion procedures. Since
its 1973 decision in Roe v, Wade 410 U.S. 113 (1973), the Supreme Court has consistently affirmed that
prior to viability (which the Supreme Court defined as the capacity for meaningful life outside the
womb). a woman has a constitutionally protected right to choose to have an abortion, and that after
viability is achieved, the State may restrict abortions, if the law contains exceptions for pregnancies
which endanger a woman’s life or health. The Supreme Court has acknowledged that the time when

viability is achieved may vary with each preg y and has recognized that the determination of whether
a particular fetus is vmble is a matter for the jud t of the responsible attending physician (Planned
uri v 423 U.8. 52 (1976)). However, in Webster v, Reproductive

H;guh&mmgs 492 U S. 490 (1989), the Supreme Court upheld a Missouri statute which created a
rebuttable presumption of viability at 20 weeks.
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In Roe v, Wade, the Court established guidelines for state regulation of abortion based on gestational
stage and viability. For the stage prior to approximately the end of the first trimester, the Court held that
the abortion decision and its effectuation must be left to the medical judgment of the pregnant woman’s
attending physician. For the stage sub to approximately the end of the first trimester, the Court
held that the State, in promoting its interest in the health of the mother, may, if it chooses, regulate the
abortion procedure in ways that are reasonably related to maternal health. For the stage subsequent to
viability, the State in promoting ivs i in the p iality of h life, may, if it chooscs, regulate
and even proscribe abortion, except where it is necessary, in appropriate medical judgment, for the
preservation of the life or health of the mother.

Subsequent to Roe v. Wade, the Supreme Court has rendered a number of decisions on the
constitutionality of state abortion regulations, including several which impact the medical
decision-making process. For example, the Supreme Court has invalidated provisions of state statutes
that require a woman to seoure the approval of three physicians and a hospital commirtee before
obtaining an abortion (Doe v. Bolton, 410 U.S. 179 (1973)); require a physician to preserve the life and
health of the fetus at every stage of pregnancy

prohibit the use of saline i as a method of abortion (Id.); and require physicians to give thelr
patients information regarding the abortion procedure, the attendant health risks and those of childbirth
and the probable gestational age ofthe fetus mmmmmmmw
Inc., 462 U.S. 416 (1983) and
U.S. 747 (1986)).

In Colautti v. Franklin, 439 U.S. 379 (1979), the Supreme Court struck down a Pennsylvania statutory
provision that subjected a physician who performed an abortion to potential criminal liability if he or she
failed to exercise that degree of professional skill, care and diligence to preserve the life and health of the
fetus, when the fetus was viable or when there was sufficient reason to belicve that the fetus might be
viable. The Court expressed uncertainty as to whether the Pennsylvania statute permitted physicians to
consider their duty to the patient 1o be paramount over their duty to the fetus, or whether it required
physicians to make a “trade-off” between the woman's health and additional percentage points of fetal
survival, (Id. at 400). The Court held that where conflicting duties of this magnitude are involved, the
State, at the least, must proceed with greater precision before it may subject a physician to possible
criminal sanctions, (Id.).

In Colauti, the Supreme Court also reaffirmed previous decisions that the determination of whether a
fetus is viable must be a matter for the judgment of the responsible attending physician. State regulation
that impinges on this determination, if it is to be constitutional, must allow the attending physician “the
room he needs to make his best medical judgment.” (d. at 396, citing Doe v. Bolton, 410 U.S, at 192.)

The Court also addressed the issue of balancing maternal and fetal interests in Thornburgh v, American,
Coligge of Obstetricians and Gynecologists 476 U.S. 747 (1986). Specifically, the Supreme Court
considered a provision of a Pennsyivania statute that set forth two raqulrements for a post-viability
abortion: 1) every person who performs an abortion post viability exercise that degree of care which
would be required in order to preserve the life and health of any unborm child intended to be born end not
aborted, and 2) that the abortion technique employ:d be that which would provide the best opportunity
for the unborn child to be aborted alive unless, in the good faith judgment of the physician, that method
or technique would present a significantly greater medical risk to the lifc or health of the pregnant woman
than would another available method or technique, The Supreme Court found the statute to be
unconstitutional, reasoning that the language of the statute could be construed to require the mother to
bear an increased medieal risk in order to save her viable fetus.
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In Planned Parsnthood Association of Kansas City Missouri v. Asheroft 462 U.S. 476 (1983), the
Supreme Court upheld a provision in a Missouri statute that required the artendance of a second physician
ar the abortion of a viable fetns. The statute also required the second physician to take all reasonable
steps in keeping with good medical practice to preserve the life and health of the viable fetus, provided
that such steps did not pose an increased risk to the life or health of the woman. The Court found that the

physician req tr bly furthered the State’s compelling interest in protecting the lives
of viable fotuses. However, in Thomburgh, the Court struck down a similar provision in a statute that
required the pr ofa d physician during an abortion performed when viability was possible. In

holding the provision unconstitutional, the Court was persuaded that the statute provided no exception for
an emergency situation when the mother’s health would be endangered by the delayed arrival of the
second physician.

The Supreme Court, in Webster v, Reproductive Health Services, upheld a provision in a state statute that
required a physician, before performing an abortion on a woman he or she has reason to believe is
carrying a fetus of 20 or more weeks gestational age, 1o first determine if the fenus is viable by using the
degree of care, skill, and proficiency commonly exercised by a prudent physician in similar practice
under similar conditions. In making this determination of viability, the statute provided that the
physician perform or cause to be performed medical inations and tests y to determine the
gestational age, weight, and lung maturity of the fetus. In its ruling, the Supreme Court construed the
provision to require a physician to perform only those tests that are useful to making subsidiary findings
as to viability. Id. at 513. The Court recognized that the tests in question regulate the discretion of the
physician in determining the viability of the fets, but they found that the requirement of the tests
permissibly furthered the State’s i inp ing potential h life. Id. at 519.

In Plagned Parenthoed, of Southeastern Pennsylvagia v, Casgy. 505 U.S. 833 (1992), the Supreme Court,
jn a plurality opinion, rejected the trimest framework, which it did not view to be part of the essential
holding of Rae v, Wade. The Court determined that only when state regulation imposes an undue burden
on a woman's ability to have an abortion, does the power of the State infringe on the woman'’s
constitutionally protected liberty interest.

Applying the undue burden standard, the Court reversed the position it had taken in several previous
cases and upheld provisions of a Pennsylvania statute that required physicians to provide patients with
information about the nature of the abortion procedure, the health risks of the abortion and of childbirth,
and the probable gestational age of the fetus. The Court also upheld the requi that the physician or
qualified nonphysician inform the woman of the availability of printed materials published by the State
describing the fetus and providing information about medical assistance for childbirth, information about
child suppart from the father and a list of agencies which provide adoption and other services as
alternatives to abortion.

At this time. medical societies have responded in a variety of ways to the recent controversy over
late-term abortion and procedures used to perform late-term abortions. In October, 1995, for example, the
Board of Trustees of the American Medical Association voted to remain neutral with regard to the
“partial Birth Abortion Ban Act of 1995.” In December, 1996, the AMA House of Delegates adopted
Substitute Resolution 208 which, as described earlier, reaffirmed existing AMA policy on abortion,
resolved to undertake a study of late-term pregnancy termination technig and cir to ensure
that they conform to the standards of goad medical practice, and resolved that the AMA would work with
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pertinent medical specialty organizations to develop clinical practice guidelines appropriate for late term
pregnancy termination.

As of April, 1997, the American Academy of Family Physicians (AAFP) and the American Academy of
Pediatrics (AAP) have not issued formal policies on late-term abortion. Both organizations, however,
sent representatives to the study group convened by the American Medical Association in April, 1997,

The American College of Obsterricians and Gyriecologists was the first medical specialty society to
oppose the “Partial Birth Abortion Act of 1995” and to develop formal policy on intact dilatation and

extraction. In November, 1995, ACOG released a statement in which it exp d its disappoin that
the Congress “has attempted to regulate medical decisi king today by passing a bill on so-called
“partial-birth” abertion.”53 The statement noted that “the College finds it very disturbing that any action

q

by Congress that would supersede the medical judgr of trained physicians and that would criminalize
medical procedures that may be necessary to save the life of a woman. Mareover, in defining what
medical procedures doctors may or may not perform, the bill employs terminology that is not even
recognized in the medi I d ating why Congressional opinion should never be
substituted for professional medical judgr 53

| com.

In January, 1997, ACOG released a Statement of Policy on Intact Dilatation and Extraction. According
to the College, intact dilatation and extraction (intact D&X) contains four el : “Deliberate
dilatation of the cervix, usually over a sequence of days; instrumental conversion of the fetus to a footling
breech: breech extraction of the body excepting the head; and partial evacuation of the intracranial
contents of a living fetus to effect vaginal delivery of a dead but otherwise intact fetus.™19 The policy
notes that “because these elements are part of established obstetric techniques, it must be emphasized that
unless all four elements are present in sequence, the pracedure is not an intact D&X."19 The policy
further states that “abortion intends to terminate a pregnancy while preserving the life and health of the
mother. When abortion is performed after 16 weeks, intact D&X is one method of terminating a
pregnancy. The physician, in consultation with the patient, must choose the most appropriate method
based on the patient’s individual circumstances. . . Terminating a pregnancy is performed in some
circumstances to save the life or preserve the health of the mother. Intact D&X is one of the methods
available in some of these situations. A select panel convened by ACOG could identify no circumstances
under which this procedure, as defined above, would be the oply option to save the life or preserve the
health of the woman. An intact D&X, however, may be the best or most appropriate procedure in a.
particular circumstance to save the life or preserve the health of 2 woman, and only the doctor, in
consultation with the patient, based upon the woman'’s particular circumstances can make this decision,
The potential exists that legisiation prohibiting specific medical practices, such as intact D&X, may
outlaw techniques that are ¢ritical to the lives and health of American women. The intervention of
legislative bodies into medical decision-making is inappropriate, ill-advised, and dangerous."19

RECOMMENDATIONS

The Board of Trustees recommends the adoption of the following statements of policy and that the
remainder of this report be filed:

1. The American Medical Association reaffirms current policy regarding abortion, specifically
policies 5.990, 5.993, and 5.995 (see page 3). In summary:

the early termination of pregnancy is a medical matter between the patient and physician subject to the
physician’s clinical judgment, the patient’s informed consent, and the availability of appropriate
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facilities;

abortion is a medicai procedure and should be performed by a physician in conformance with standards
of good medical practice;

support of or opposition to abortion is a matter for members of the AMA to decide individually, based on
personal values or beliefs, The AMA will take no action which may be construed as an attempt
to alter or influence the personal views of individual physicians regarding abortion procedures;

neither physician, hospital, nor hospital personnel shall be requlred to perform any act violative of
personally held moral principles.

2. The term ‘partial birth abortion” is not a medical term. The American Medical Association will
use the term “intact dilatation and extraction™(or intact D&X) to refer 10 a specific procedure
comptised of the following el ts: deliberate dilatation of the cervix, usually over a sequence
of days; instrumental or manual conversion of the fetus to a footling breech; breech extraction of
the body excepting the head; and partial evacuation of the intracranial contents of the fetus to
effect vaginal delivery of a dead but otherwise intact fetus. This procedure is distinct from
dilatation and ev: ion (D&E) procedures more ly used to induce abortion after the
first trimester. Because ‘partial birth abortion” is not a medical term it will not be used by the
AMA.

3. According to the scientific literature, there does not appear to be any identified situation in which
intact D&X is the only appropriate procedure to induce abortion, and ethical concerns have been
raised about intact D&X. The AMA recommends that the procedure’ not be used unless
alternative procedures pose materially greater risk to the . The physician must, h:
retain the discretion to make that judgment, acting within standa.rds of good medical practice and
in the best interest of the patient.

4. The viability of the fetus and the time when viability is achieved may vary with each pregnancy.
In the second-trimester when viability may be in question, it is the physician who should
determine the viability of a specific fetus, using the latest available diagnostic technology.

3. In recognition of the constitutional principles regarding the right to an abortion articulated by the
Supreme Court in Rog v, Wade, and in keeping with the science and values of medicine, the
AMA recommends that abortions not be performed in the third rimester except in cases of
serious fetal anomalies incompatible with life. Although third-trimester abortions can be
performed to preserve the life or health of the mother, they are, in fact, generally not necessary
for those purposes. Except in extraordinary circumstances, maternal health factors which
demand termination of the pregnancy can be accommodated without sacrifice of the fetus, and
the near certainty of the independent viability of the fetus argues for ending the pregnancy by
appropriate delivery.

6. The AMA will work with the American College of Obstetricians and Gynecologists and the
American Academy of Pediatrics 1o develop clinical guidelines for induced abortion after the
22nd week of gestation. The guidelines will address indications and contra-indications for such
procedures, identify techniques which conform to standards of good medi | practice and,
whenever possible, should be evidence-based and patient-focused.
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The Amecrican Medical Association urges the Centers for Disease Control and Prevention as well
as state health department officials to develop expanded, ongoing data surveillance systems of
induced abortion. This would include but not be limited to; a more detailed breakdown of the
prevalence of abortion by gestational age as well as the type of procedure used to induce abortion
at each gestational age, and maternal and fetal indications for the p d Abottiot-related
maternal morbidity and mortality statistics should include reports on the type and severity of both
short- and long-term complications, type of procedure, gestational age, maternal age, and type of
facility. Data collection procedures should ensure the anonymity of the physician, the facility,
and the patient.

The AMA will work with appropriate medical ialty societies, government agencies, private
foundations, and other interested groups to educate the public regarding pregnancy prevention
strategies, with ial attention to at-risk populations, which would minimize or preclude the
need for aburtions. The demand for abortions, with the ption of those ind d by serious
fetal anomalies or conditions which threaten the life or health of the pregnant woman, represent
failures in the social environment and education. Such es should help who elect
to terminate a pregnancy through induced abortion o receive those services at the earliest

possible stage of gestation.
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appendix B
MEDICAL ETHICS REGARDING ABORTION

ior Ethiss Principl Jied to Abortion in Genszal

There are many methods of cthics reasoning, none of which has produced lusive arg on all the
‘issues of abortion. The most common current form of reasoning in medical ethics involves the
application of four basic ethics principles, with balancing of conflicting principled positions and of
practical considerarions according to the specific circumstances. While there are good reasons 1o use
additional methods, for the sake of brevity, this form of r ing is used here.

Autonomy: There are four main arguments that apply the principle of autonomy. The first supports
abortion as a matter of the woman’s choice. The second supports abortion in defined circumstances. The
third is applicable in different ways depending on the cir tance. The fourth opposes abortion.

The first argument has features in common with an ownership argument, and states that as long as the
fetus is in the woman's body and is unwanted, the woman has the right to end the fetus’ life, the fetus
being afforded significantly weaker rights than the woman. This will be referred 1o as the
‘autonomy/ownership’ argument.

The argument by Judith Jarvis Thomson asserts that a fetus’ claim to continued existence while
dependent on the pregnant ’s body depends on that ’s wel The arg t states that a
woman who does not ¢ to pregnancy is not obligated to lend her body to support the fetus. This
argument applies even if the fetus is attributed full standing as a person. It does not apply after viability

since delivery can remove the fetus from being dependent.

The third argument artributes some measure of person status to the fetus and asserts that the fetus’ rights
challenge the woman's after acquisition of sufficient developmental status. Positions vary on when that
status is achieved, and on whether there is a single threshold or a continuum of developing status and
rights. This will be referred as the ‘conditional fetal rights’ argument.

The last argument in this list attributes full person status to the ptus and all subseq stages, and
debars abortion except for threat to the life of the woman. This will be referred to as the ‘full fetal rights’
argument.

Nonmaleficence: Nonmaleficence argues for non-destructive procedures for the fetus, It also would debar
sacrificing the life of the woman for the fetus, and would seek to minimize damage to the woman of
either a physica! or an emotional nature. While arg; can be sl d 10 h one form of harm
over another, the principle of nonmaleficence is not dererminative by itself of a general position on
abortion.

Beneficence: Beneficence for one individual is also limited by the needs of beneficence te others.
Beneficence o the fetus would preempt all abortion. Beneficence to the woman would permit abortion in
circumstance when childbearing would be detrimental to the woman,

Justice: Justice is about balancing the deserts of different individuals. Fairmess for women to compete in
society can be used as an argument in favor of abortion. On the other hand, if the fetus is ascribed full
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rights. then justice could debar abortion except perhaps in circumstances which threaten the life of the
woman.

The autonony arguments are the most pertinent and will be used in preference to the other principles’
arguments in the remainder of this appendix.

Relevant Features of the Fetus

Three considerations guide the way in which these autonomy arguments do or do not apply: attribution of
personhood to the fetus and if so at what stage; viability of the fetus outside the woman's body; and
position of the fetus inside or outside the woman’s bady,

Antribution of personhood has differed among traditions and among individuals. Possible time points for
such attribution have ingluded: conception; some level of neurological development; viability; birth; and
(among cultures that tolerate infanticide) weaning. All positions have received some endorsement and
some condemnation from different traditions, different moral theorists, and different individuals.

Viabiliry is a moving target as medical advances continue, and is also situation-dependent, being quite
different in a rural area of a developing country versus the immediate proximity of an advanced neonatal
intensive care unit. In general it is best to estimate viability for the situation in which the woman or
potential infant exist and must remain during the potential critical care period.

The position of the fetus with respect to the mother’s body matters for two r First, the y
arguments rest on bodily rights and once the fetus is outside the woman’s body, the woman’s rights
change to those of a parent which are less encompassing. Second, the fetus’s status changes to that of an
infant when outside the woman’s body.

When the fetus is part way in and part way out of the woman’s body, the ethics arguments converge and
balance becomes particularly difficult. In such cases, other factors become more important or important
in different ways. For instance, the reason preventing full delivery, becomes important (e.g., abortion
and delivery of a dead fetus is desired, versus a mechanical impossibility of vaginal delivery any other
way, versus maternal future fertility factors, versus immediate threat to the woman’s health). In addition,
the question of fetal viability might become especially weighry. For instance, an B-week intact abortus
may not acquire the status of infant even if transiently alive, but a 25-week fetus probably would.

Relevant Feature i - Tbi i trj

The balance of autonomy claims shift as the late second and third tri are reached. The ’s
claims 1o be free of unwanted interference or presence in her body are increasingly controverted by the
growing tendency to attribute personhood to the fetus and the growing Jikelihood of fetal viability outside
the woman. The autonomy/ownership argument is still applicable, but weaker as the ining time until
normal delivery declines; the argument by Thomson does not apply if there is fetal viability; the
conditional fetal rights argurnent applies increasingly agdinst abortion; and the full fetal rights argument
applies as always.

The balance is more toward, or less opposed to, abortion when the fetus is so deformed that personhood
‘is less attributable and viability is absent, In intermediate cases when the fetus is deformed but viable, or
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viability is in question, a gray zone exists. In such cases, precise interpretations of what constitutes
personhood and viability become weighty.

When fetal abnormalities are such thar exic through the birth canal is mechanically impossible, and if
aborrion has been justified, a second question arises, namely: is there an ethical preference between types
of abortion procedure. For instance, might one of the following have more justifiability than the other:
delivery by cesarean section with expected fetal demise; hysterotomy; D&X with in utero destruction; or
D&X with destruction when partly outside of the woman’s body. This question requires a revisitation of
the above mentioned relevant factors: attributed personhood; fetal viability; the relevance or not of the
fetus' bodily boundaries; and fetal suffering if there is reason to believe it is sensate. In such cases, well
defined meanings for personhood and viability are necessary, and as much knowledge as possible about
sensation is desirable,

It is worth noting that D&X procedures are not lly applicable in early d and first trimesters.
The AMA is not currently revisiting its position on abortion ar these stages of gestation.

Relevant Features of Procedures Used to induce Abortion

One feature that distinguishes the D&X procedure from other destructive procedures is that the fetus may
be partly outside the woman’s body. A second relevant feature is whether the procedure occurs
elecrively, with intent to abort, or during spontancaus labor with severe medical complications. In the
latter case it may be closer to an emergency delivery and still-birth and should be distinguished from an
intended abortion. Nanetheless, the technical steps of the procedures may have similarity. Since the
ethical features differ, but the technical steps may be similar any position on the matter should take both
circurr and pr dure into

Third, D&E and D&X abortions share the feature of going beyond the bodily boundaries of the fetus for
the purpose of its destruction. This feature is not significant to the autonomy/ownership argument, or 1o
the conditional fetal rights argument if the fetus is not attributed personhood or viability. 1t is relevant to
Thomson's argument since her argument justifies fetal removal and does not speak to fetat destruction,
and the applicability of the argument, especially after viability, would therefore be in question. If the
fetus is attributed personhood and is viable this feature would emphasize the applicability of the
conditional fetal rights, now arguing against abortion. The full fetal rights argument would find the
feature relevant and reason against abortion.

Fourth, suffering of the fetus may be relevant, but does nat lead to conclusively different positions about
types of procedure under any of the four arguments, Close-to-full-g ion normal fetuses pr bly
have similar sensation to a newborn infant, but there are no good data to guide estimates of suffering as a
result of one course of action over another, either for close-ta-full-gestation or any other fetal stage. Once
sensate, autonomy indicates a fetal interest in comfort. Some procedures include a lethal procedure prior
to the dastructive process, which some accounts suggest would reduce fetal suffering. Under the
autonomy/ownership argument fetal suffering is arguably irrelevant, but passion might indi
minimization of suffering, Under Thomson's arg the same r ing applies. Under the
conditional fetal rights argument, the sensate fetus’ suffering is relevant, and how weli prior ending of the
fetus’ fife to avoid suffering is justified varies. For insténce, it may be easier to justify the act if there is
no fetal viability outside the uterus and harder to justify it if there is viability. Under the full fetal rights
argument, fetal suffering is relevant, but opposition to suffering may be trumped by the interest in life if
survival entails suffering.
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Ethical Implications of Various Palicy Positi

The ethics of policy positions are distinct from the ethics of particular acts. For instance, it is possible
that acts are not ethically defensible, but their debarment is even less defensible; the correct policy in
such cases permit wrong acts as a matter of choosing the Jesser wrong. Conversely, it is possible that acts
are ethically defensible in themselves, but the consequences of policy permitting them would be
indefensible; the correct policy in such cases debar defensible acts as a matter of choosing the lesser
wrong. So, although the above reasoning may lead a person to a reasoned position regarding panticular
instance of abortion, it would not lead by simple extrapolation to an obvious policy position, The ethics
of medical policy positions is also distinct from legal policy positions.

The question for the medical profession of whether or not to endorse these abortion procedures is three
fold: 1) Are the procedures necessary parts of the medical sphere for some wel] defined circumstances?
2) If so, are the procedures also optional procedures in a wider range of circumstances? If so, their use
should be a matter for decision-making between the woman and the physician, based on personal morals
and medical judgment. 3) Are the p dures medically y and therefore open for legislation”

Corre.;.ponding ta these three question there are three general options.

Option 1: Restriction of the procedure: This option could involve a range of types of restriction, some
stringent, some less so. The restriction of the procedures to emergency circumstances would permit only
the version of the reduction procedure that may not even be classifiable as an elective abortion. Elective
D&E and D&X would not be allowed. Restriction of the procedures to circumstances involving a
morbidly abnormal fetus would permit both D&E and elective D&X but would still prevent destructive
procedures for a viabie fetus.

7, i,

Option 2: Keep decisions ively in the { realm. This option would allow the woman, in
consultation with her physician, to determine the propriety of using the procedure. It would leave
informed consent as the ethical safeguard to misuse of the procedure. Although some have noted the
difficulty of this dard for such ex ing and plex cir 1 and have r ded
additional safepuards such as involvement of an ethics commirtee, others object that such procedures
would be sither intrusive or evidence of an a priori position.

Option 3: Abandonment of the procec’ures, It could be possible to abandon elective D&X without
preventing women from having a termination by another procedure, The ethical distinction between the
procedures, as noted above, is that with D&X the fetus is partly emerged from the birth canal prior to the
destructive procedure. However, logical distinction in the policy arena may be difficult due to the
similarities between elective D&X and D&E, and the similarities between D&X for intended abortion
and D& X for emergency circumstances that stanted with intent to deliver a baby but was precluded by
major medical complications,

Some physicians believe thar al] situations permit a cesarean section or hysterotomy as a reasonable
alternative, and note that there are risks ta the woman for both D&E and D&X. If this is accepted from a
medical point of view, abandonment of both these two categories of abortion is possible. This position
would result in the live birth of many of the malformed or disabled but viable infants that could have
been aborted under Option 2, and morbidly abnormal fetuses would die as a result of their condition
rather than from abortion. Such a policy would have to address whether or not early induced delivery to
reduce viability would be permissible.

Although these types of arg types of circumstances and types of policy option may help clarify

discussion, they do not lead to one clearly preferred ethical position. All these options could receive
coherent ethical justification if the relevant principles ere invoked. All these options could be logically
compatible with existing AMA policy on other abortion procedures and circumstances. All options are,
from the viewpoint of ethics reasoning, compatible with theRoe v, Wade Supreme Court decision, under
which third term abortion for a normal pregnancy can be banned by state action. All pasitions leave apen
the question of state versus federal legislative action.
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APPENDIX A

UNITED STATES SUPREME COURT DECISJONS REGARDING ABORTION

The following is an analysis of Roe v. Wads, 410 U.S. 113,93 $. Ct, 705 (1973), and other Supreme
Court decisions concerning abortions.

Roe v. Wade

A pregnant single woman (Roe) brought a class action suit challenging the constitutionality of a Texas
criminal abortion law, which proscribed procuring or attemnpting an abortion except on medical advice for
the purpose of saving the mother’s life. A licensed physician (Hallford), who had two state abortion
prosecutions pending against him, was permirned to intervene in the suit. A childless married couple (the
Does) separately brought an action, basing alleged injury on the future possibilities of contraceptive
failure, pregnancy, unpreparedness for parenthood and impairment of the wife’s health.

A three-judge District Court consolidated the actions, and held that Roe and Hallford, and members of
their classes, had standing to sue. The court ruled that declaratory (i.e., specific ruling by the court),
though not injunciive (i.e., prohibitions on future conduct), relief was warranted, and declared the
abortion statute void as vague and overly broad in infringing the plaintiff’s Ninth and Fourteenth
Amendment rights. The count ruled the Does’ complaint not justiciable. Appellants (Roe and Hallford)
appealed to the U.S. Supreme Court on the injunctive rulings, and appellee (Wade, District Attomey of
Dallas County) cross-appealed from the District Court’s grant of declaratory relief to Roe and Hallford.

The U.S. Supreme Court held that state criminal abortion faws that except from criminality only a
life-saving procedure on the mother’s behalf without regard to the stage of her pregnancy and other
interests involved, violate the Due Process Clause of the Fourteenth Amendment, which protects the right
to privacy, including & woman’s qualified right to terminate her pregnancy, from infringement by state
action. Roe v, Wade, 410 U.S. 113, 93 8. Ct. 705 (1973). In reaching its decision, the Court concluded
that the word “person” as used in the Fourteenth Amendment does not include the unborn.

The Court declined to “resolve the difficult question of when life begins."Id. at 159. However, the Court
established guidelines for state regulation of abortion based on gestational stage and viability that
determine the level of regulations that states can impose; 1) for the stage prior to approximately the end
of the first trimester. the abortion decision and its effectuation must be left 1o the medicai judgment of the
pregnant woman's antending physician, 2) for the stage subseq o approxi ly the end of the first
trimester, the State. in promoting its interest in the health of the mother, may, if it chooses, regulate the
abortion procedure in ways that are reasonably related to maternal health, and 3) for the stage subsequent
1o viability, the State in promoting its interest in the potentiality of human life may, if it chooses,
regulate, and even proscribe, abortion, except where it is necessary, in appropriate medical judgment, for
the preservation of the life or health of the mother. The Court also held that the State may define the
term “physician” to mean only a physician currently licensed by the State, and may proscribe any
abortion by a person who is not a physician as so defined.

In reaching its holding, the Court reasoned that the State does have an important and legitirnate interest in
preserving and protecting the health of the pregnant woman and in protecting the potentiality of human
life. These two interests are separate and distinet, with each growing in substantiality as the woman

approaches full term and, at a point during preg y, each b a peiling” interest that may
warrant increasing levels of regulation.




214

The Court asserted that with respect to the state’s interest in the health of the mother, the compeliing
point, in light of medical knowledge at the time, is at approximately the end of the first trimester, The
Court reached this conclusion b of the medical fact that until the end of the first trimester, the
mortality rate from abottion may be less than the morality rate from normal childbirth. From this, the
Court held that from and after the end of the first trimester, a state may regulare the abortjon procedure to
the extent that the regulation reasonably relates to the preservation and protection of maternal health,

The Court cited examples of permissible state regulation including requirements as to the qualifications
of the person who is to perform the abortion; as to the licensure of that person; as to the facility in which
the abortion is to be performed (i.e., whether it must be a hospital or may be a clinic or some other place
of less-than-hospital like status); as to the licensing of the facility and the like. Id, at 163,

Prior to this compelling point, the attending physician, in consultation with his parient, is free to
determine, without regulation by the State, that in his medical judgment, the patient’s pregnancy should
be terminated. If that decision is hed, the judg may be effectuated by an abortion free of
interference by the State,

With respect to the State’s interest in potential life, the Court found that the compelling point is at
viability, because the fetus then presumably has the capability of ingful life ide the mother’s
womb. The Court held that if the State is intercsted in protecting fetal life after viability, it may go so far
as to proscribe abortion during that period, except when it is necessary to preserve the life or health of the
mother. The Court did not define when viability occurs. In dicta, the Court stated: “Viability is usually
placed at about seven months (28 weeks) but may oocur earlier, even at 24 weeks.” Id. at 160.

Doe v. Bolton

The case of Doe v, Bolton, 410 U.S. 179, 93 S, Ct. 739 (1973), was decided with Roe v. Wade. The case
involved a Georgia law which proscribed an abortion except as performed by a duly licensed Georgia
physician when necessary in his best clinical judgment because continued pregnancy would endanger a
pregnant woman’s life o injure her health; the fetus would likely be born with a serious defect; or the
pregnancy resulted from rape. The law also imposed certain requirements including that the woman be a.
resident of Georgia, and posed three procedural conditions: 1) that the abortion be performed in a
hospital accredited by the JCAH: 2) that the procedure be approved by the hospital staff abortion
commirtee: and 3) that the performing physician’s judgment be confirmed by independent examinations
of the patient by two other licensed physicians,

The District Court gave declaratory, but not injunctive, relief, invalidating as an infri g t of privacy
and personal liberty the limitation to the three situations and certain other provisions, but holding that the
State’s interest in health protection and the existence of 2 potential of independent hi exi

Justified regulation of the manner of performance as well as the quality of the final decision to abort.

The appellant (Doe) appealed to the U.S. Supreme Court, which invalidated the provisions of the Georgia
law that required that: a) any abortion be performed in a hospital; b) a woman secure the approval of
three physicians and a hospital committee before obtaining an abortion; and c) 2 woman seeking to obrain
an abortion be a resident of the state.

The Court also found that the requfrement that a physician’s decision to perform an abortion must rest
upon his or her best clinical judgment of its ity was not itutionally vague. The Court




215

reasoned that whether “an abortion is ¥ is a professional judgment that the Georgia physisian
will be called upon to make routinely. Id, at 192. The Court went on to srate: “that the medical
Jjudgment may be exercised in the light of all factors--physical, emotional, psychological, familial, and
the woman’s age--relevant to the wel}-being of the patient. All these factors may relate to health. This
allows the attending physician the room he needs to make his best medical judgment. And it is room that

operates for the benefit, not the disadvantage of, the pregnant woman.” Id, at 192.

Planned Parenthoad of Central Missouri v. Danfor

428 U.S. 52, 96 8, Ct. 2831 (1976), involved rwo
Missouri-licensed physicians, one of whom performed abortions at hospitals and the other of whom
supervised abortions at Pl d Parenthood. These physicians had brought suit for injunctive and
declaratory relief challenging the constitutionality of 2 Missouri abortion statute. Specifically, the
provisions of the statute that they challenged were: 1) a provision defining viability as “that stage of fetal
development when the life of the unborn child may be continued indefinitely outside the womb by natural
or artificial life-supportive systems;” 2) a provision requiring that before submirting to an abortion
during the first 12 weeks of pregnancy a woman must consent in writing to the procedure and certify that
her consent is informed and freely given and is not the result of coercion; 3) a provision requiring, for the
same period, the writton of the sp ofa secking an abortion unless a licensed
physician certiftes that the abortion is necessary to preserve the mother’s life; 4) a provision requiring, for
the same period, and with the same proviso, the written consent of a parent or person in loco parentis to
the abortion of an unmarried woman under age 18; 5) a provision requiring the physician to exercise
professional care to preserve the fetus’ life and health, failing which he is deemed guilty of manstaughter
and is liable in an action for damages; 6) a provision declaring an infant who survives an aftemnpred
abortion not performed to save the mother’s life or health an abandoned ward of the State, and depriving
the mother and a consenting father of parental rights; 7) 2 provision prohibiting after the first 12 weeks of
pregnancy the abortion procedure of saline amniocentesis as “delcterious to maternal health;” and 8)
provisions prescribing reporting and recordkeeping requirements for health facilities and physicians
performing abortions.

The District Court upheld the above provisions, with the exception of the professional-skifl requirement,
which was held to be unconstitutionally overbroad it failed to exclude the pr y stage prior
to viability,

The U.S. Supreme Court held that the definition of viability did not conflict with the definition inReg v,
Wade. The Court found that the provision maintained the flexibility of the term “viability” recognized in
Roe. The Court reasoned that it was not the proper function of the legislature or the courts to place
viability. which essentially is a medical concept, at 2 specific point in the gestation period. The Court
stared that: “The time when viability is achieved may vary with each pregnancy, and the determination
of whether a particutar fetus is viable is, and must be, 2 matter for the jud t of the responsibl
attending physician.™ [d. at 64.

&

Also of interest is the Court’s ruling regarding the provision in the Missouri statute prohibiting the use of
saline amniocentesis after the first 12 weeks of pregnency. The statute imposed the prohibition on the
ground that the technique was deleterious to maternal health. The Court held that the outright legislative
proscription of saline failed as a reasonable regulation for the protection of marernal health. The Court
stated that the provision was an unressonable or arbitrary regulation designed to inhibit, and having the
effect of inhibiting, the vast majority of abortions after the first 12 weeks; thus, the provision could not
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withstand constitutional challenge.

In reaching this holding, the Court was persuaded by the following factors: 1) the prevalence of the use
of saline amni tesis as an pted medical procedure (emplayed in a substantial majority of all
post-first-tritnester abortions), 2) the severe limitations on the availability of the prostaglandin technique
suggested as ap alternative to saline amniocentesis by appellecs, and 3) the fact that alternative methods
of hysterotomy and hysterectomy are significantly more dangerous for the woman than the saline
technique, yet were not proscribed by the statute. :

With respect to the other provisions challenged by appellants, the Court found that the sonsent provision
was not unconstitutional, the spousal consent provision was unconstitutional, the blanket parental consent
pravision was unconstitutional, the reporting and recordkeeping requirements were constitutional if
administered in a way that was not unduly burd 1¢, and the requi that a physician preserve the
fetus’ life and health was impermissible.

W Reproducive Health Servi

State-employed health professionals and private nonprofit corporations providing abortion services

brought suit for declaratory and injunctive relief challenging the constitutionality of a Mi i statue
regulating the performance of abortions. Among other things, the statute: 1) set forth findings in it
preamble that the life of each human being begins at ption and that unborn children have

protectable interests in life, health, and well-being and required that all state laws be interpreted to
provide unborn children with the same rights enjoyed by other persons, subject to the Federal
Constitution and the Supreme Court’s precedents; 2) specified that a physician, prior to performing an
abortion on any woman whom he or she had reason to believe was 20 or more weeks pregnant, must
ascertain whether the fetus is “viable™ by performing such medical examinations and tests as are
necessary to make a finding of the fetus” gestational age, weight, and lung maturity; 3) prohibited the use
of public employees and facilities to perform or assist abortions not necessary to save the mother's life;
and 4) mads it unlawful to use public funds, employees or facilities for the purpose of encouraging or
counseling a woman to have an abortion not necessary to save her life.

The District Court struck down each of the above provisions, among others, and enjoined their
enforcement. The Court of Appeals affirmed, ruling that the provisions violated Roe v, Wade. ' In

Wi rv i it 492 U.S. 490, 109 S. Ct. 3040 (1989), the Supreme Court did
nol determine the constitutionality of the Act’s preamble, but r d that the preamble did not by its
terms regulate abortion or any other aspect of appellees’ medical practice. Rather, the Court asserted that
the preamble could be read to express a value judgment favoring childbirth over abortion,

The Supreme Court upheld the Missouri Act’s restrictions on the use of public employees and facilities
for the performance or assistance of abortions not necessary to save the life of the mother. The Court’s
view was that Missouri's refusal to allow public employees to perform abortions in public hospitals left 2
pregnant woman with the same choices as if the State had chosen not to operate any public hospirais at
all. The challenged provision only restricted a woman's ability to obtain an abortion to the extent that
she chose t6 use a physician affiliated with a public hospital. ’

On the issue of the use of public funds, employees or facilities for the purpose of encouraging or
counseling a woman to have an abortion not necessary to save her life, appeliees contended that they
were not adversely affected under the state’s interpretation of the provision. The Court concluded that
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there was no longer a casc or controversy on the issue,

On the viability-testing provision, the Court construed the provisions as not requiring a physician to
perform tests irrelevant to the expressed statutory purpose of determining viability. The Court reasoned
that to interpret the provision to require a physician to perform those tests needed to make the three

specified findings in all cir (i.e., gestational age, weight and lung maturity), including when
the physician’s ble professional judgment indicates that the tests would be irrelevant to
determining viability or even dang to the mother and the-fetus, would make that portion of the
provision conflict with the other requirement that a physician apply his nable professional skill and
judgment.

The Court asserted that the viability-testing provision was concerned with promoting the state’s interest
in potential hurnan life, rather than in marernal health, and created what is essentially a presumption of

viability at 20 weeks which the physician must rebut with tests indicating the fetus is not viable prior to
performing an abortion.

Although the Court ach ledged that the tests called for in the Missouri statute increase the expense of
abortion, and regulate the discretion of the physician in determining the viability of the fetus, the Court
was satisfied that the requirement of these tests permissibly furthered the State’s interest in protecting
potential huran life. The Court held the provision to be constitutional.

Of particular note, the Court stated in dicta that the Roe trimester framework falls into the category of
prior constructions of the Constitution that have proved unsound in ptinciple and unwarkable in practice.
The Court declared that: [t]he key elements of the Roe framework--trimesters and viability--are not
found in the text of the Constitution or in any place else one would expect to find a constitutional
principle.” Id, at $18. Significantly, the Court questioned why the State’s interest in protecting potential
human life should come into existence only at the point of viability.

The appellants and the United States as amicus suriae urged the Court to overrule its decision inRog v,
Wagde: however, the Court determined that the facts of Webster differed from those at issue in Roe and
thus the case afforded the Court no occasion to revisit the holding inReg. The Court did state that to the
extent indicated in the opinion, the Court would modify and narrow Roe and succeeding cases,

Planned Parenthood of Sautheastern Pennsylvania v, Casey

|n Planned Parenthood of Southeastern Pennsylvania v, Casey, 505 U.S. 833, 112 8, Ct. 2791 (1992),
Iustices O'Connor, Kennedy and Souter delivered the opinion of the Court, with Justices Stevens,
Blackmun, Rehnquist and Scalia concurring in parts and dissenting in parts. At issue in the case were
five provisions of the Pennsylvania Abortion Contral Act of 1992 which required that a woman seeking
an abortion give her informed consent prior 1o the procedure and specified that she be provided with
certain information 24 hours before the abortion is performed. The law also mandated the informed
consent of one parent for a minor ta obtain an abortion (with a judicial bypass provision) and required
that a married woman, with certzin exceptions, sign a statement indicating that she had notified her

husband. Under the law, certain reporting requirements were also imposed on facilities providing
abortion services.

The District Court issued a p@rmafzent injunction against enforcement of the regulations which they found
1o be unconstitutional. The Court of Appeals for the Third Circuit affirmed in part and reversed in part,
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upholding all the regulations except the spousal notification provision.

The Supreme Court reaffirmed the “central holding” of Ros v. Wade. The Court defined that central
holding to be: 1) 2 recognition of the right of the woman to ¢hoose to have an abortion before viability
and to obrain it without undue interference from the State, 2) a confirmation of the Stare’s power ©
restrict abortions after fetal viability, if the law ¢ ins exceptions for preg ies which endanger a
woman’s life or health, and 3) the principle that the State has legitimate interests from the outset of the
pregnancy in protecting the health of the woman and the life of the fetus that may become a child. 1d, at
846.

Of particular note, the Court rejected the trimester framework, which it did not view to be part of the
essential holding of Roe. The Court reasoned that the trimester framework suffers from certain basic
flaws: “in its formulation it misconceives the nature of the pregnant wornan’s interest; and in practice it
undervalues the State’s interest in potential life, as recognized in Roe.” Id. at 873. The Court determined
that only when state regulation imposes an “undue burden” on a wornan’s ability to have an abortion,
does the power of the State infringe on the woman’s itutionally p d liberty interest.

In discussing the “undue burden” standard, the Court concluded that a finding of an undue burden
signifies a conclusion that a state regulation has the purpose or effect of placing a substantial obstacle in
the path of a woman seeking an abortion of a nonviable fetus.

The Court stated that as with any medical procedure, the State may enact regulations to further the health
or safety of a woman seeking an abortion. Unnecessary health regulations that have the purpose or effect
of presenting a substantial obstacle to a woman seeking an abortion impose an undue burden on the right.

With respect to the specific provisions of the Pennsylvania statute, the Court upheld the informed consent
requirement which mandated that at least 24 hours before performing an abortion a physician inform the
woman of the nature of the procedure, the health risks of the abortion and of childbirth, and the probable
gestational age of the unbomn child. The statute also required that the physician or a qualified
nonphysician inform the woman of the availability of printed materials published by the State describing
the fetus and providing information about medical assistance for childbirth, information about child
support from the father, and a list of agencies which pravide adoption and other services as alternatives to
abortion.

In upholding the informed consent requirement, the Court overruled the Akron 1 and Thotnburgh cases to
the extent that they found a constitutional violation when the government required the giving of “truthful,
nonmisleading information™ about the nature of the procedure, the antendant health risks and those of
childbirth and the probable gestational age of the fetus. The Court also declared that the conclusion in
Akron 1 that a 24-hour waiting period did not further the State’s legitimate interest that the woman’s
decision be informed was wrang. Although the Court acknowledged that the 24-hour waiting period
might increase the cost and risk delay of abortions, the Court did not find that the waiting period
constituted an undue burden.

The Court found that the spousal notification requirement did place an undue burden, and, therefore, held
it to be invalid. The Court upheld the parental consent provision, noting that a State may require a minor
seeking an abortion to obtain the consent of a parent or guardian, provided that there is an adequate
judicial bypass procedure. The Court also upheld the recordkeeping and reporting requirements of the
Pennsylvania statute, except for the provision requiring a married woman to repott her reason for faiiure
10 provide notice to her spouse.
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Chief Justice Rehnquist, Justice Scalia, Justice White and Justice Thomas, concluded that the Court was

misteken in Roe when it classified a woman’s decision to terminate her preg; y as a “fund I
tight” that could be abridged only in a manner which withstood strict scrutiny. These Justices concluded
that a woman’s decision to abort her unborn child is not 2 constirutionally pr d “liberty” b 1)

the Constitution says nothing abour it and 2) the long-standing wraditions of American society have
permitted it to be legally prohibited. Under the rational basis test, these four Justices stated that the
Pennsylvania statute should be upheld in its entirety.

Justice Blach Tuded that application of the strict serutiny standard of review required by the

Court’s previous abortion decisions required the invalidation of all the ¢hallenged provisions of the
Pennsylvania siatute.

Justice Stevens, concurring in part and dissenting in part, agreed with the Court’s reaffirmation ofRoe v,
Wade, but disagreed with its rejection of the trimester framework. He did not view it as a contradiction
to recognize that the State may have a legitimate interest in potential human life and to conclude that that
interest does not justify the regulation of abortion before viability. Instead, he asserted that it was
appropriate 1o consider the nature of the interests at stake in order to determine when, if ever, the State’s

interest outweighs the prep: 's i in personal liberty.
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AMA/ACDG JOINT STATEMENT ON HE112

AS pertocrs in maany valuable and effective efforts to improve women’s beutth caro, both
AMA and ACDQ are concemod about the negative imrpect cansed by diffiecat positions
ruached by otr organizations on resicting & procedure called intsct D & X.  Although
much uftha sitention has been on the areas where the organiztions disagees, wa believe
the arees of agreemunt are significant.

Both arganizalions oppose aborting the healdsy viablo fetus of a healthy woman.

Both crganlzations support Repon 26, entitled “Late-Term Pregnancy Termination
Techulques” pending before Refirence Comnities B at this House of Delogatns mecting.
‘We urgc its adoption, without substential amendmernt .

Both organizations belicve tat raducing unintended pregnancy should ba a national gaal
and thur our organisations should wark in concert with other clempants of socisly to
address this national irayedy,

Although eur orgauizations teke diffevent positions on the legislation, with the AMA
supporting the amogded leglslation and ACOG oppasing it, we agree that cach
organization belicved and believes the poaitian it took fisrthars tho best intorcsts of
paticmrd.

AMA and ACOG agree thas clarity in definition ia crifical to any legislmlon presexibing
the gonduet of physicians, partcularly when the penalties are crimninal. However, as to
whether the pending legislstien mests this goal the organizations disagren. ACOG
acknowledgas AMA engagad In nogotiations with be Sepate designad o improwe the bill
and endorsed the bill only after emrendments were accepted (hat AMA. belioves make
clear bt tha bill resbicts anly intaci D & X and conld not ba construsd a8 resticting
other pbstetric or abortion procodurss. Furthar ACOG believes that AMA Impraved the
‘bill by making clesr that physicians who, at the oytsct, are kmending to deliver sn infaat,
hut who ends up pexforming the procedhure, ate ot covered by the legislation. ACOC
femaing concemed that the leglalation is still vagus, mzy be Imerpreted to limlk other
aborion technlques, or that doctars will fesr using abartion wehnlques other than intsct D
& X becange of the threat of prosecution,

If the application of the statule In any way expands beyond what AMA belicves ig the
Intent, AMA, together with ACOG, will viguronsly appose zuch opplications and will
fully support any physician whao ia prosecuted [n an application beyond this intent.

AMA rad ACOQ agree where s@te lagisiation is peading, et the minimurg, the AMA
amendmants shonld bo adopiod. Other emendments 1o further Improve the legislation
should be evaluatod.
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AMAwuinmumqﬂhhMugnmmlon Tor review by stute medical baards,
ACOG belioves that thix Frovision should be stranger.

&xm-.:ﬂ::mmmbam Such 23 fepale genital musilation
ACOQ baliaves anﬂwbelmﬂedhummnmmn
uimummmndiﬂlmpdiq indicatea
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E " H%‘%& The American College of Obstetricians and
5 ot % Gynecologists
% i On The Subject Of

.t «partial-Birth Abortions” Bans

The American College of Obstetricians and Gynecologists (ACOG), an organization of 44,000 physicians
dedicated to women's health care, continues to oppose Federal legislation known as "partial bixth abortion™
bans.

ACOG has concluded there are circumstances under which this type of procedure would be the most
appropriate and safest procedure to save the lific ot hoalth of a woman. Only the doctor, in consultation with
the patient, based upon fhe woman's particular circumstances, can make this decision.

This bill violates a fandamental principle at the very heart of the doctor-patient relationship: that the docter,
in consultation with the patient, based on that patient’s individual circumstances, must choose the most
appropriate  method of care for fhe patient. This bill removes decision-making about medical
appropristencss from the physician and the patient. ACOG's memibers, whatever their beliefs about
sbortion, share an interest in opposing laws that interfere with a physician’s ability to exercise his or her best
medical judgment in providing care for each patient.

ACOG opposes legislation such as HR 4965 as an inapprapriate, ill-advised and dangerous intervention into
imedical decision making. HR 4965 is vague and broad, with the potential to Testrict other techrdques in
obstetrics and gynecology. It fails to use recognized medical terminology and fails to define explicitly the
probibited medical techniques it criminalizes. ACOG notes particularly that imposing criminal penalties for
use of a procedure that includes elements of recognized gynecologic and obstetric techniques could outlaw
use of those techniques in both sbortion and non-ahortion circumstances. Seme of these techniques can be
crilical to the lives and health of Amencan women.

ACOG's opposition to this particular legislation must be viewed in the larger context of its overall position
on abortion and family planmning. ACOG advocates the need to reduce the number of abortions in the United
States. As recently as the 2000 reaffirmed Policy Staternent on Abortion, ACOG said:

“The need for abortions, other than those indicated by serious fetal anomalies or conditions
which threaten maternal welfare, represents failures in the social environment and the
educational system. [...] The most effective way to reduce the number of abortions is to
prevent unwanted and umintended pregnancies.”

ACOG believes preventing unwanted and unintended prognancies — not legislative intervention into private,
protected medical decisions — is the best means for reaching a shared national goal of reducing abortion.

T1TE AMERICAN COLLEGE OF OBSTETRICTANS AND GYNECOLOGISTS » WOMEN'S HEALTH CARE FHYSICIANS
409 12™ STREET SW WASHINGTON DC 200242188
MAILING ADDRESS: PO BOX 96920 WASHINGTON DC 20090-6920
Phone: 202/638-5577
Taternet: hitp://www.acog.org
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"

; ACOG Statement of Policy

As issued by the ACOG Executive Board
%)m“ﬂ Ehﬁ'j s ls y .

STATEMENT ON INTACT DILATATION AND EXTRACTION

The debate regarding legislation to prohibit a method of abortion, such as the legislation banning
“partial birth abortion,” and “brain sucking abortiops,” has prompted questions regarding these
procedures. It is difficult to respond to these questions becanse the descriptions are vague and do
not delineate a specific procedure recognized in the medical literature. Moreover, the definitions
could be interpreted to include clements of many recognized abortion and operative obstetric
techniques.

The American College of Obstetricians and Gynecologists (ACOG) believes the intent of such
legislative praposals is to prohibit a procedure referred to as “Intact Dilatation end Extraction”

(Intact D & X). This procedurc has been described as containing all of the following four
elements:

Jeliberate dilatation of the cervix, usually over a sequence of days;

instrumental conversion of the fetus to a footling breech;

breech extraction of the body excepting the head; and

partial evacuation of the iniracranjal contents of a living fetus to effect vaginal
delivery of a dead but otherwise intact fetus.

PN

Because these elements are part of established obstetric techniques, it must be emnphasized that
unless all four elements are present in sequence, the procedure is not an intact D & X.

Abortion intends fo terminate a pregnancy while preserving the life and health of the mother.
When abortion is performed after 16 weeks, imtact D & X is one method of terminating a
pregnancy. The physician, in consultation with the patient, must choose the most appropriate
method based upon the patient’s individual cireumstances.

According to the Centers for Disease Control and Prevention (CDC), only 5.3% of abortions
performed in the United States in 1993, the most recent data available, were performed after the
16th week of pregnancy. A preliminary figure published by the CDC for 1994 is 5.6%. The
CDC does not collect data on the specific method of abortion, so it is unknown how many of
these were performed using intact D & X. Other data show that second trimester transvaginal
instramenta! abortion is a safe procedure.

continned. . .

The American College of Obstetricians and Gynecologists
409 12th Street, SW, PO Box 96920 « Washington, DC 20090-6920 Telephone 202 638 5577
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STATEMENT ON INTACT DILATATION AND EXTRACTION (continued)
Page Two .

Terminsting a pregnancy is performed in some cirtumstances to save the life or preserve the .
health of the mother. Intact D & X is one of the methods available in some of thesc simuations.

A select panel convened by ACOG could identify nb circumstances under which this procedure,
as defined above, would be the pnly option to save the life or preserve the health of the woman.
An intaet D & X, however, may be the best or most appropriste procedure in a particular
circumstance to save the life or preserve the health of a woman, and only the doctor, in

consultation with the patient, based upon the woman’s particular circumstances can :make this

decision, The potential exists that legislation prohibiting specific medical practices, such as
imact D. & X, may outlaw techniques that are critical to the lives and health of American women.

The intervention of legislative bodies into medical decision making is inappropriate, il
advised, and dangerous.

Approved by the Executive Board
January 12, 1997
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ACOG NEWS RELEASE
For Release February 13, 2002

Statement on So-Called '"Partial Birth Abortion" Laws By The American
College of Obstetricians and Gynecologists

The American College of Obstetricians and Gynecologists (ACOG) continues to oppose state or
federal legislation known as so-called "partial birth abortion" bans. "Partial birth abortion" is a non-
medical term apparently referring to a particular abortion procedure known as intact dilatation and
extraction (intact D&X, or D&X), a rare variant of a more common midterm abortion procedure
know as dilatation and evacuation (D&E).

In June 2000, the US Supreme Court struck down a Nebraska "partial birth abortion” law in the case
of Stenberg v. Carhart, ruling that the law violated the US Constitution by (1) failing to provide any
exception "for the preservation of the health of the mother,” and (2) being so broadly written that it
could prohibit other types of abortion procedures such as D&E, thereby "unduly burdening a women's
ability to choose abortion itself."

As stated in a 1997 Statement of Policy issued by ACOG's Executive Board, and in ACOG's amicus
curiae brief filed in the Stenberg case, ACOG continues to find it disturbing that legislators would
take any action that would supersede the medical judgment of a trained physician, in consultation
with a patient, as to what is the safest and most appropriate medical procedure for that particular
patient.

ACOG's 1997 Statement of Policy affirmed that position and explained why ACOG believes such
legislation to be "inappropriate, ill advised, and dangerous." The policy statement noted that although
a select panel convened by ACOG could identify no circumstances under which intact D&X would be
the only option to protect the life or health of a woman, intact D&X "may be the best or most
appropriate procedure in a particular circumstance to save the life or preserve the health of a woman,
and only the doctor, in consultation with the patient, based upon the woman's particular
circumstances, can make this decision.”

The Statement of Policy further reads that such legislation has the potential to outlaw other abortion
techniques that are critical to the lives and health of American women. This was the second basis
upon which the Supreme Court struck down the Nebraska law in the Stenberg case. Such "partial
birth" laws are invariably overly broad or imprecisely drawn, frequently using terms -- such as
"partial birth abortion” -- that are not recognized by the very constituency (physicians) whose conduct
the law would criminalize. They purport to address a single procedure, yet describe elements of other
procedures used in obstetrics and gynecology. Thus, even when legislators add an exception to a so-
called "partial birth abortion" ban that includes protecting a woman's health, the ban may fail to have
the necessary specificity to avoid encroaching on other safe and constitutionally protected medical
procedures. For this reason, the ban would fail the two-part test outlined by the Supreme Court in the
Stenberg decision.

The misinformation currently circulating in political discussions of abortion procedures only
reinforces ACOG's position: in the individual circumstances of each particular medical case, the
patient and physician -- not legislators -- are the appropriate parties to determine the best method of
treatment.

#H#

The American College of Obstetricians and Gynecologists (ACOG) is the national medical
organization representing nearly 40,000 physicians who provide health care for women.
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Deer Fellows:
Thank you t‘orwntm;to me regarding ACOG™s Imsct D & X ssternent. | appreciate
liearing the views of our fellows, Differctices with regard to the subsance of what ACOG
states in any document can eqcur. Xmlhuyuuhw-dlﬁumwthourlmmm,
but it remaing ACOG’s statemnent.
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1 am concerned about your allegations about being excluded from the ACOG process.
You specifically cite the [ack of consultation in the development of this swement T am
unclear 83 to whether you are ssserting this a3 individus] merbers of the College or on
behalf of PHACT, so I will respord to sach  With regard to PHACT as an organizazion, I
am persomally unaware of any attempt by PHACT prior to this letter ©© commmicate with
the College on the issue of Intact D and X, If T am in emor and there have boen other

communications, T would apprecigte receiving copies of such communications. Howevsr,.

I do have some zwareness of your orgsnization through informetion provided bg;‘
Congressional sourcas.

The views of individual fellows ara critical to me and to ACOG. I welcome you fo write
or call at any time to share your views. On ths other hang, in developing policy ACOG

relies upon selected groups -~ committees, task forees, ex. — provide hoth medical snd:

* policy expatise. Ultimately, the Bosrd sdopts poficy. The Board is compased of the
alected representatives of the College; these members act on Fallows’ behalf :

" 1n the case of the “Iatact D & X” stotement, the Board, st my request, formally agreed at
one of its mestings that 1. could appoint & task farce o look into this s, Since that
time, T made it & specific point ta inform attendees 2t ACOG Diserier moatings and other
Colloge fonims at which I spoke of the work of the task ferce, Members of the public did
- in fagt contact ACOG about the task force during this period. Upon completion of the
sk force’s work, the Board reviewed its recommended statementt and amended and
 approved it at ita January 1997 meeting. The statement was unanimously approved.

As gtated previously, 1 belicve the pracess for the development of this statemem was.a
sound one and I, and the ACOG Board, stand firmly hahind ACOG’s policy. Clearly, our
. organizarians do not sgree on the content of the statement. I hope that we can respect
_ those differstices. Lo

Rezpectfully Yours,

. American College of Obstatricians andGypeeslogins

v
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Yanuary 29, 1997

Fredric D. Frigoletio, Jr. M.D.
President of the Executive Boand -
American College of Obstetricians and Gynecologists

Dear Dr. Fﬁsoiut:o:

We wriite 10 you an behalf of the hindrads of d 4 de who are b
of the Physicians' Ad hoc Coalition for Truth . PHACT was formed to
address expertly one issuc: partial-birth abortion. While the costition inchides
physicians from all medical specialties, the vast majority of its members are
obstetricians and gymecologists. Of these, a sizeable muuber arc also Fellows of
the American College of Obstefricians and Gynecologists (ACOG),

With this in mind, we are writing to.express our surprise and concem over & recent.
statoment issued by ACOG, dated January 12, 1997, on the subject of partial~
birth sbartion. Surprise, because those of vs who are fellows were never informed
that ACOG wek even investigatiog this subject, with the goal of issuing a public
staterment, presumably ol behalf of us and the others within ACOG's membership.
And concern, becausc the statemént that was issued, by endorsing a practice for
whl;l:r po recognized research date exist, would seem to be violating ACOG's own
standards.

Let us address the latter concern —— content ~— first.

The staterment cotrect]y notes st the cutset that the procedure in guestion is not
recognized in the medical literature. The same, it should be noted, can be sstd of
the name you have chosen to call it — "Intact Dilatation and Extraction,” or
"Intact D&X" —- and all the other names prop of this dure have
concocted for it. We bave closely followed the issuc of partial-birth abortion —
again, it is the only issue PHACT addresscs — and the tzom Intact Dilatation and
Extraction Is now (o us and would appear to be uniqus to you. The lale Dr. James

Wiliiam Stalier, M.,
Climice] Apeocists Penfioacr,

1159 Seuth Washington Stroet
Sulie 220

Alexandria V4 77310

(703} 6X3.5004

Communictions Commeal!
Gene Turw, Michells Powey

hon, until his death a leading provider of partisl-birth sbortions, called them
“Intact Dilation and Evacuation (Intaet D&E)" while another provider, Dr. Martin
Haskell of Ohio, calls them “Dilation and Extraction (D&X)." Planned Pazenthood,
for exampls, calls them D&YX abortions, while the National Abortion Federation
prefers Intact D&F, 80 there s no agrecent, even amo oponents of this
procedure, as to what to call it. Indeed, in its January, 1996 newsletter, ACOG
then referred to it as "intac dialation (sic) end fon." Your new coinag
waonld seem to be a combination of these various "names" floating about, but to
what end is not clear. What Is clear is that none of these terus, including your
;hmb"mm D&X" ean be found in any of the stapdard medical textbooks or

tabages. :




237

It ic wrong 10 say, as your statement does, that descriptions, at least the description in Jast
year's Partial-Birth Abortion Ban Act, are "vaguc” and "could be interpreted to include
cloments of many recognized" medical fechniques. The description in the federl legislation
is very precise as to what js being proscribed and is based on Dr. Haskell's own descriptions.
Morvover, the legislation is so worded as to clearly distinguish the procedure being banned
from recognized obstetric techniques, and recognized abotion techniques, tuch as

which would be unaffected by the proposed ba.

By faz, however, the most disturbing part of ACDG's statement is the asserviont that "An iptact
D&X, however, may be the best or most appropriate procedure in a particular circumstance to
save the life ar preserve the health of the mother.”

On what possible basis does ACOG make this rather astoutiding assertion?

Many of our maembers bold teaching pasitions or head departments of obsterics and
gynecology or perinatology at universities and medical centets. To our knowledge there are
ro published poer—reviewed safety data regarding the procedure in question. It is not taught
as a formally recogrized medi¢al procedure, We can think of no data that could possibly
support such an assertion, 1f ACOG of its "select panel” has such data, we would, as teachers
and practicing ob/gyne, cemainly like 1o review i

The best that your statement does to back this claim is the very vague assertion that "other
data show that second trimester transvaginal instrumental abortion ie a safe procedure.” While
this may be truc, it is, as surely you must be aware, totally beside the point. Such data may
exist regarding, e.g., sacond trimester D&E abortion, but this is itrelevant to the fact that no
similar data, at least to our knowledge, axists with respect to partial-birth abortion (or, as you
prefer, "intact D&X" or whatever othet medical-gounding coinage supparters of this
procedure may usc). To include such an assertion that can only refer to second trimester
abartion procedures other than partial-birth is deceptive and misleading at best.

AQOG clearly recogrnizes that in no eircumstances is partisl-birth abortion the ogly option for
women. In other wonds, ACOG agreey that there are other, medically recognized, and
standard procedures available to women other then partial-birth abortion. Given ACOG's
acseptance of this medical fact, your claim thar a totally unrecognizad, non-standard
procedure, for which no pegr-reviewed data exist, can nonetheless be the safest and most
appropriate in certain sitvations, simply defies understanding,

H ACOG is truly commitied to standing by this claim, then it would appear to be violating its
own standards by recommending the uss of a procedure for which no peer-reviewed studjes
or safery data exist.

In contrast, our rescarch of the subject leads us to canclude that there ate po obstetrical
situations that would necsssitate or aven favor the medically unrecognized pattial~birth
abortion procedure as the safest or most appropriate option. Indeed, we have concerns that
this procedure may itsslf pose serious health risks for women.
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Ordinarily, we would agree that the intarvention of legislative bodics into medical decigion
making Is usually inappropsiate. However, when the medical decision making itself ik
inapproprate, and may be putting women at risk by subjecting them t0 madically
unrecogplzed es, then the iftiervention of a legislative body, such as the US,
Congress, may be the cnly way fo protect mechers and {nfants threatened by the partial-birth
ahortion procedure.

1o addition 1o these concerms vver the content of the statement, we are aiso concerned g5 10
the procedure by which it came to be lssued.

As mentiomed, ths vast majority of PHACT members are specialists and sub-specialists (i.e.
pesinatologists) in obstetrics and gynecology, apd many of these a7e also fellows of ACOG.
After them, our membership consists 1argely of family practitioncrs and pediatricians. Former

on Genersl C. Everctt Koop, perhaps the nation's leading pediatric surgeon, has been
associared with PHACT and his public statements oo partial-birth abortion are in agresment
with PHACT. Our membership is epen to any doctor, regardicss of his or her political views
on the larger question of abortion rights, precisely because our focus is suicily on the medical
realitics that relate to this procedure. (In fact, doctors who are pro~chaice have publicly
stated their opposition, on medical grounds, to the use of this abortion method).

We cannot recall receiving any notification whatscever that the American College of
Obstetricians and Gynecologists was oven reviewing the jssue of partia)-birth abortion toward
the end of izsuing a Statement of policy. We capnot recall ever being informed that ACOG
was going to copvene a "select pansl” to accoruplish this. We find it unusual that PHACT, a
coslition of doctors formed for no other reason than to investigate medical claims made about
partial-birth sbortion, was not invited to participete In these deliberstions. Those of us who
are fellows of ACOG were kept completely in the dack a8 to what ACOG's leadership was
doing in regard to this issus.

In tuth, this statement is the product of a panel — whose memibership ACOG has not made
public —~ thst was working behind closed doors and with no real participation from ACOG's
membership itself. In crafting this statement, ACOG simply ignored jts own mombers. There
{s the danger that in issuing this statement, ACOG is giving the larger public the impression
that the stziement somehow represents the thinking of its members on this mibject. It does
got. ACOG members hed no knowledge of this statement unt] it was {ssued as a fait
accompli.

In conclusion, this statempent clsarly does xof represent 2 CONSENSUs 2MONE the pation's
obstetricians and gynecologists 2s 10 the safety or appropriatesicss, under any circumstances,
of the partial-birth ebortisn method. We ask you to provide the medical data, research and
all othes relevant materials which could possibly bave led to such an sssertion. We ask that
you also make availablc the pames of thasc on the select panel who argived at such a
conclusion. We would aleo ask that the leadership of ACOG officially withdraw this
statement uatil the matter at issuc - partfal-birth abortion — has been subject to a thorough
and open discussion among the rembérs of ACOG and those doctors in related specialties
who have significant kmowledlge rogarding this jssue. We look forwarsd to your response.

Sincerely:
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FACT SHEET ON ACOG POLICY STATEMENT
REGARDING INTACT DILATATION AND EXTRACTION

{On January 12, 1997, the Executive Board uf The Amevleon College of Obstgtricians and
Gymecologists (ACOG) issued o policy statemant on so-called “partial bivth chostion”
legislation then pending in Congress. Since then, some 30 siates have passed stinilay bills, but
the couris have declared many of these laws ynconstitutlonal, The US Supreme Coust will
review a Nebraske law on this subject in the spring of 2000. To answer many of the frequently
asked questions about abortion lechnigues al isyue i such laws, ACOG has updated the
Jollowing 1997 faet sheet,}

Question: Why did The American College of Obstetricians and Gynecologlsts issua
3 statement on the subject of Intact Dilatstion and Extraction”?

Answer: As the leading medieal organization in Women's health care, ACOG has a

responsibility to respond to proposed legislation concerming women's reproductive health.

Other reasons why ACOG commented on legislative proposals such as the 1997 so-called

“Partis] Birth Abortion Ban Act” included; - S oo

e the constituency affacted by proposels to criminalize certain medical actions included
obstetriciau-gyneeologists and their patients;

*  the propased ban on a particular surgical procedurs used terminology not recognized
ip the medical literature, and alluded to 2 strgrical technique known to some
physicians and not to others;

* the language as written could be easily interpretod to include most abartions; and

s  there was much unelear or inaccurate information gegerated in public debate on the
subject,

Q. What is the essence of ACOG's response in this statement?
A. The 1997 ACOG Policy Staterment, still in effect, has three componsats.

Firsl, ACOG clarifies the surgicsl procedure alluded to in proposed “partial birth
abertion” legislation. Federal and state legislative proposals have not defined the
procedure precisely. However, based on federal and state legislative testimeny, ACQG
believes the invent of such bans is to criminalize an abortian technigne that is a vatiation
of mid-timester trarigvaginal instrumenta) abortion techniques (sometimes referred to 25
Dilatation end Evacuation or D&E techniques) which some practiioners have termed
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"Intact Dilatation 2nd Extraction” (Intzct D&X). This particular variation undsr
legislative discussiom is camposed of four elements: dilstation of the cervix; conversion
of

the fetus to s footling breech; breach cxiraction of the body excepling the head; and
decompression of the head of a ving fotus to effect vaginal delivery of a dead but intact
fetne,

Secend, ACOG evaluates the possible uses of the procedurc. Although ACOG could
identify no circumstances under whick this procedurs would be the only option to save
the life or health of 2 woman, it concluded that this may be the most appropriate and
safest procodite in certaiu circumstaness to save the life or health of 2 specific patient,
“and only the doctor, in consultation with the patient, based upon the woman's particular
circlunstances, can make this decision.”

Finslly, ACOG apposes such legislation as “mappropriate, ill-advised and dangerous
inwrventon into medical decision making,” ACOQ notes particularly that imposing
criminal penalties for use of & procedure that inclades elements of recognized
gynecologic and obstetric techniques could outlaw use of those techniques in both
sbortion and non-aborticn eircumstances. Some of these techniques cen be enticel to the
lives and health of American women.

Q. Butif ACOG cancédes this procedure is not the only inethod of protecting the
Yife or heslth of a woman, why would it oppose a bare on this procedure?

A, ACOG's objection i§ two-fold, First, there may be circumstances where the physician
and patient would reach ths conclusion that this procedure is most appropriate. Seoond,
and equally important, the proposed legislation could be interprsted to include and thus
outiaw - of, as a practical matter, be epforoed so 40 to ishibit — many other widely-used,
acospied and safe abortion and operetive cbatetric tochniques.

Q. What are the circumstances jo which a dactor and patient wonld find this
procedure appropriate?

A In abortion proceduves occurring after the first trimester, 8 doctor and patient could
have Teasons W chocse 2 transvaginal jnstrioments] abortion as opposed to an gborden
metbod of labor induction, which may involve a longer pariod of time or more discomfort
to the woman.

For example, ACOG considers such legislation ilf advised and dangerous beeanse it ¢could
prevent fhe evactarion of a severely infscted pregasacy with maternal sepsis where
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hystezotorny (inwision of the uterus) could lead to peritondiis, ghock and even death.
Some
Puge 3

bilis a5 drafted could prevent the complelion of a spontancous abertion of a living 16-
week fotus with knewn hydrocephalus, presenting with the hody delivered and the head
entrapped by the woman’s cervix. A physician may believe that the best management is
by decompression of the fital head, to obviate the risk of extensive cervical lacerstion or
4 ruptured uterus in the woman. ACOG believes this inanagement declision is for the
physician to make, in accordarce with his or her own knowlsdge and skills and a rjgk-
beuefit analysis for the patient. However, some bans, because they would probibit such a
mapsgement decision except to save the woman’s life and “only if no other medicnl
Drocedure would syffice for that same purpose” (ermpbasis added), would apparently
require the physician to force the patient through prolonged labor or a hysterotomy
instead. Either of these altematives could invelve more significant risks to the patient in
ceriain medieal circumstances. Yet failure to use such procedures nnder certain
legislative proposals would subject the physician to imprisomu=at and 1o other penalties
such as civil getion by the father of the fetus.

Q. But aren't there some doctors who perform late-term abertions whoe disagree
about the nse of this procednre?

A. Yes, as with many ofher surgical techniques in cbstetrics and, gynecology or other
areas of medicine, there are strongly held'opinions about the sdvantages or nse ofione
techuiqus over another. ¥ is precissly because there is oo besis for legislating one

specific technique for mid-tritnester shortion, and becauss there is a need for Nexibility in
bandling unexpected situstions, that ACOG opposes an absolute b on a technique that

in the judgment of 2 physiciin and patient may bs most appropriate.

Q. Whot justifies ACOG's fear that this legislation could intrude into other areas of
obstetrics and gynecology?

A Legislation by nature in often broadly or imprecissly deswn, and that is particularly the
case with so-called “partial birth abortion” bans, For example. these bans vse terms not .
recognized by the very constituency (physicians) whose conduct the law would
iminalive. The bans may fail to distinguish between natural end induced progpancy
termination. They may purpert to sddréss & single procedure, some eloments of which are
used in other areas of ob-gyh, but do not carefully define that procedure. Finally, since
baus such as the Nebraske law al 1ssue before the Supreme Court do nof define the
gestatiotial age st which the Jogislation would apply, the laws could prohibit techniques
performed before fetal viability -- thus potentially affecting procedures at all stages of
pregnancy. :
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For example, such bills might be interpreted or enforced to include the results of a
procedurs geeded to drain excess fluid in the brain of a live hydrocephalic fetus during

the course of a delivery that results in death. Zealous enforcement could arguably extend -
10

cases of incomplate spantanesus abortion whare the removal of the fetus is accomplished
by the same technigues as ap induced aboriien; ot to many other gynecologic or abatatriz
procedures where the fitus shows signs of life when the procedure begins.

The concern that criminal statutes would be interpreted or enforced beyond a specific
tethnigue of induced abortion is riot unfounded, In legislation whare political discussion
has reflected much confusion about medical terminology and techniqus, the likelihood for
oisinterpretation is high. Such laws would have a chilling offect o the practics of
medicine, leading doetors with an understandable fear of prosecution to avoid medical
pracedures or surgical techniques that eould in, sny way fall withiz the scope of such
legislation.

Q. Hasn’t there been inaccurate information about the nuwmber of these procedures
performed vach year?

A. Thers ure no data freem the Centers for Disease Control and Prevention (CDC) on the
cxact number of these pracedures. The CDC wacks total numbers of abortion, but it doss
not distinguish between different types of abertion procadures except im very broad
categories, and thus does not specifically count D&X procedures apart from other mid-
trimester sbhortion procedurss,

An ghottien provider survey by the Alan Guttmacher Institute (AGI), published in 1998,
eatirnated that the D&X procedure is rarcly used, accounting for about 0.03%-0.03% of
all abortions in 1996.

The CDC does record abortion data by stage of pregnancy -- and these dats indicate thst
abortions in the later stages of pregnancy are infrequent. CDC figures for 1998 show that
only 4% of abertions were performed st 16.20 weeks of gestations and only 1.4% were
performed after 20 weeks, Less than one-tenth of one percent of abortions are performcd
after 24 weeks, according 1o 1995 figures from AGL In its 1996 provider survey, AGI
estimated thar the large majority of D&X procedures were provided at 20-24 weeks,

Q. What about allegations that such legislation is justified becanse this procedure
muy be less safe than others?
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A. ACOG is unaware of any compatalive maternal morbidity atudies specifically
evaluating Infact D&X procedures with othet methods of abortion, However, since 1972,
Page §

the CDC has colleeted data on maternal mortality and morbidity in abortion generally,
‘which show that the overall mortality/morbidiry mtes with sbortion, including after the
first trituester, arc low. In addition, there bave been peerreviewsd studies from Cpc
datz

looking at matcrnal mortality rates for both labor indnction and D&E procedures (which
would ericompass D&X Pprocedurcs), finding them roughly cornpurable.

Some proponents of this legislation have argued that in the ebsence of pear-revigwed,
outcame-based studies specifically compiring the D&X procedure with other 1rid-
trimester abottion procedures used ot the same gestational age, legislation is justified that
would critminalize this partleular technique. However, this argument imposes a mare
oxarting standard of research for these aborton techniques than for many other surpica)
procedures in medicine, where often there is still a lack of pes-reviewed, outcome-hased
comparative studies. In the meantime, as notad gbeve, other data heve shown that second
trimester mstrumental sbortiot is safe,

1t’s vaclear why some proponents would justify legislating & particular procedure out of
sxisiences on safety grounds, in the ebsence of data suggesting a public health or safety
problec. Questions of the relative safety of particular sugical proceduros arc properly
vestigated in the medical arena. ’ ’

Q. Doesn't this stateroent by ACOG appear to condone induced abortion of a viable
fetus?

A. In over 30 yours of fiting court amicus briefs ou abortion, ACOG hag never sapported
post-vishility sbortions except for the constitutionally protected exception of saving the
life or health of a waman, A 1997 reaffirmation of ACOG's 1993 Policy Statement on
Abattion noted, *ACOG is opposed to sbortion of the healthy fetus thal has attained
viability i a healthy woman ”

ACOG's opposition o this particular 1ype of legislation must be viewed in the larger
context of its overall position on abortion end family planning, ACOG hus consigently
supported a wornan's right to makes health care decisions, including pregnaney
termination, in consultation with her physician, However, ACOG also has 2 long history
of recognizing the diversity of opinion on ghortion. The organization supports a woraan’s
decision rot to have an abertion as well asa physician’s right not io peeform abortions,
ACOG advoeates the need to reduce the number of abortions in the United States. Ag
recently as its 1997 reaffiymed Policy Statemnent on Abortion, ACOG said:
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“The need for abortions, other than those indicated by setioug fetal
anotalies or conditions which threaten maternal welfare, represents
failures in the social environment and the educations] gystem. [...] The
most effestive way to reduce the nnmber of sbortioas is to prevent
unwented and unintenided pregnancies.”

ACOG continues to beligve that this policy ~- not legislative intervention into private,
protected medica] decisions — fs the best meang for reaching a shared nationz] goal of
reducing abortion. It is for this reason, and {n this long tradition, that the ACOG
Bxecutive Board unanimously adoptsd the policy statement of Fanuary 12, 1997.

i
April 1997 Fact Sheet
Revised April 2000

The Ameyican Collage of Obstetvivtuns and Gynecologist (4 COG) is the narional medical
organization representing over 40,000 physicians who Pprovide heallh care for woman, Abour 95
peveent af all ob-gyns in the US are affiliated with ACOG. ACOG policy is established by the
Exacutive Board of the College under ¢ defined process.
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SPECIAL ARTICLE

PAIN AND ITS EFFECTS IN THE HUMAN NEONATE AND FETUS
K.J.S. Anano, M.B.B.S., D.Puir., anp P.R. Hickey, M.D.

HE evaluation of pain in the human fetus and
neonate is difficult because pain is generally de-
fined as a subjective phenomenon.' Early studies of
neurologic development concluded that neonatal re-
sponses to painful stimuli were decorticate in nature
and that perception or localization of pain was not
present.? Furthermore, because neonates may not
have memories of painful experiences, they were not
thought capable of interpreting pain in a manner simi-
lar to that of adults.*® On a theoretical basis, it was
also argued that a high threshold of painful stimuli
may be adaptive in protecting infants from pain dur-
ing birth.® These traditional views have led to a
widespread belief in the medical community that the
human neonate or fetus may not be capable of per-
ceiving pain.”®
Strictly speaking, nociceptive activity, rather than
pain, should be discussed with regard to the neonate,
because pain is a sensation with strong emotional as-
sociations. The focus on pain perception in neonates
and confusion over its dilferentiation from nociceptive
activity and the accompanying physiologic responses

From the Department of Anaesthesia, Harvard Medical School, and Chil-
dren’s Hospital, Boston. Address reprint requests to Dr. Anand at the Depart-
ment of Anesthesia, Children’s Hospital, 300 Longwood Ave., Boston, MA
02115

have obscured the mounting evidence that nociception
is important in the biology of the neonate, This is true
regardless of any philosophical view on consciousness
and “pain perception” in newborns. In the literature,
terms relating to pain and nociception are used inter-
changeably; in this review, no further distinction be-
tween the two will generally be made.

One result of the pervasive view of neonatal pain is
that newborns are frequently not given analgesic or
anesthetic agents during invasive procedures, includ-
ing surgery.®!9 Despite recommendations to the con-
trary In textbooks on pediatric anesthesiology, the
clinical practice of inducing minimal or no anesthesia
in newborns, particularly if they are premature, is
widespread.®!® Unfortunately, recommendations on
neonatal anesthesia are made without reference to re-
cent data about the development of perceptual mech-
anisms of pain and the physiologic responses to noci-
ceptive activity in preterm and full-term neonates.
Even Robinson and Gregory’s landmark paper dem-
onstrating the safety of narcotic anesthesia in pre-
term neonates cites “philosophic objections” rather
than any physiologic rationale as a basis for using
this technique.?® Although methodologic and other
issues related to the study of pain in neonates have
been discussed,”’** the body of scientific evidence
regarding the mechanisins and effects of nociceptive
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activity in newborn infants has not been addressed
directly.

Anatomicar aND FuNcTIONAL REQUIREMENTS
FOR PAIN PERCEPTION

The neural pathways lor pain may be traced from
sensory receptors in the skin to sensory areas in the
cercbral cortex of newborn infants. The density of
nociceptive nerve endings in the skin of newborns is
similar to or greater than that in adult skin.** Cutane-
ous sensory receptors appear in the perioral arca of
the human fetus in the 7th week of gestation; they
spread to the rest of the face, the palms of the hands,
and the soles of the feet.by the 11th week, to the trunk
and proximal parts of arms and legs by the 15th week,
and to all cutaneous and mucous surfaces by the 20th
week.?2® The spread of cutaneous receptors is pre-
ceded by the development of synapses between senso-
ry fibers and interneurons in the dorsal horn of the
spinal cord; which first appear during the sixth week
of gestation.?’2® Recent studies using electron micros-
copy and immunocytochemical methods show that the
development of various types of cells in the dorsal
horn (along with their laminar arrangement, synaptic
interconnections, and specific neurotransmitter vesi-
cles) begins before 13 to 14 wecks of gestation and is
completed by 30 weeks.?®

Lack of myelination has been proposed as an index
of the lack of maturity in the neonatal nervous sys-
tem®® and is used frequently to support the argument
that premature or full-term nconates are not capable
of pain perception.®'® However, even in the peripher-
al nerves of adults, nociceptive impulses are carried
through unmyelinated (C-poly-
modal) and thinly myelinated (A-
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rons:* The dendritic processes of cortical neurons
undergo profuse arborization and develop synaptic
targets for the incoming thalamocortical fibers and
intracortical connections.***® The timing of the thala-
mocortical connection is of crucial importance for
cortical perception, since most sensory pathways to
the neocortex have synapses in the thalamus. Studies
of primate and human fetuses have shown that af-
ferent neurons in the thalamus produce axons that
arrive in the cerebrum before mid-gestation. These
fibers then “wait” just below the necocortex until
migration and dendritic arborization of cortical
neurons are complete and finally establish synaptic
connections between 20 and 24 weeks of gestation
(Fig. 1).36-%8

Functional maturity of the cerebral cortex is sug-
gested by fetal and neonatal electroencephalograph-
ic patterns, studies of cerebral metabolism, and the
behavioral development of nconates. First, intermit-
tent electroencephalographic bursts in both cerebral
hemispheres are first seen at 20 weeks’ gestation;
they become sustained at 22 weeks and bilaterally
synchronous at 26 to 27 weeks.®® By 30 wecks,
the distinction between wakefulness and sleep can
be made on the basis of electroencephalographic
patterns.3®* Cortical components of visual and
auditory evoked potentials have been recorded in pre-
term babies (born earlier than 30 weeks of gesta-
tion),*>*! whereas olfactory and tactile stimuli may
also cause detectable changes in electroencephalo-
grams of neonates.*®*? Second, in vivo measure-
ments of cerebral glucose utilization have shown
that maximal metabolic activity is located in sensory

28 30 36
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delta) fibers.3! Incomplete mye-
lination merely implies a slower

conduction velocity in the nerves or
central nerve tracts of neonates,
which is offset completely by the
shorter interneuron and neuromus-
cular distances traveled by the im-
pulse.?? Moreover, quantitative
neuroanatomical data have shown
that nociceplive nerve tracts in the
spinal cord and central nervous sys-
tem undergo complete myelination
during the second and third trimes-
ters of gestation. Pain pathways to
the brain stem and thalamus are
completely myelinated by 30 weeks;
whereas the thalamocortical pain
fibers in the posterior limb of the
internal capsule and corona radiata
are myelinated by 37 weeks.??
Development of the fetal neo-
cortex begins at 8 weeks of ges-
tation, and by 20 weeks each cortex
has a full complement of 10 ncu-
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Figure 1. Schematic Diagram of the Development of Cutaneous Sensory Perception,®®

Myeiination of the Pain Pathways,3? Maturation of the Fetal Neocortex,*>%” and Elec-
troencephalographic Patterns-? in the Human Fetus and Neonate.
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areas of the brain in neonates (the sensorimotor
cortex, thalamus, and midbrain-brain-stem regions),
further suggesting the functional maturity of these
regions.*® Third, several forms of behavior imply cor-
tical function during fetal life. Well-defined periods
of quiet sleep, active sleep, and wakefulness occur
in utero beginning at 28 wecks of gestation.** In ad-
dition to the specific behavioral responses to pain
described below, preterm and full-term babies have
various cognitive, coordinative, and associative ca-
pabilities in response to visual and auditory stimu-
li, leaving no doubt about the presence of cortical
function.*

Several lines of evidence suggest that the complete
nervous system is active during prenatal development
and that detrimental or developmental changes in any
part would affect the entire system,?>#542.% [y gtudies
in animals, Ralston found that somatosensory neurons
of the neocortex respond to peripheral noxious stimuli
and proposed that “it does not appear necessary to
postulate a subcortical mechanism for appreciation of
pain [in the fetus or neonate].”*” Thus, human ncw-
borns do have the anatomical and functional compo-
nents required for the perception of painful stimuli.
Since these stimuli may undergo selective transmis-
sion, inhibition, or modulation by various neurotrans-
mitters, the neurochemical mechanisms associated
with pain pathways in the fetus and newborn are con-
sidered below.

NEUROCHEMICAL SYSTEMS ASSOCIATED WITH Pain
PERCEPTION

The Tachykinin System

Various putative neurotransmitters called the
tachykinins (substance P, neurokinin A, neuromedin
K, and so forth) have been identified in the central
nervous system, but only substance P has been investi-
gated thoroughly and shown to have a role in the
transmission and control of pain impulses.*®-% Neural
elements containing substance P and its receptors ap-
pear in the dorsal-root ganglia and dorsal horns of the
spinal cord at 12 to 16 weeks of gestation.”” A high
density of substance P fibers and cells has been ob-
served in multiple areas of the fetal brain stem associ-
ated with the pathways for pain perception and con-
trol and the visceral reactions to pain.5®63 Substance
P fibers and cells have also been found in the hypo-
thalamus, mamillary bodies, thalamus, and cerebral
cortex of human fetuses early in their development.®®
Many studies have found higher densities of sub-
stance P and its receptors in neonates than in adults of
the same species, although the importance of this find-
ing is unclear 66468

The Endogenous Opioid System

With the demonstration of the existence of stereo-
specific opiate receptors®®’" and their endogenous lig-
ands,”' the control of pain was suggested as a primary
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role for the endogenous opioid system.” Both the en-
kephalinergic and the endorphinergic systems may
modulate pain transmission at spinal and supraspinal
levels.55:73 In the human fetus, however, there are no
data on the ontogeny and distribution of specific cells,
fibers, and receptors (mu-, delta-, and kappa-opiate
receptors) that are thought to mediate the antinoci-
ceptive effects of exogenous and endogenous opioids.”*
However, functionally mature endorphinergic cells in
fetal pitvitary glands have been observed at 15 weeks
of gestation and possibly earlier.”>”® Beta-endorphin
and beta-lipotropin were found to be secreted from
fetal pituitary cells at 20 weeks in response 1o in vitro
stimulation by corticotropin-releasing factor.”” In ad-
dition, more production of beta-endorphin may occur
in fetal and neonatal pituitary glands than in adult
glands.”®7®

Endogenous opioids are released in the human fetus
at birth and in response to fetal and neonatal dis-
tress.®? Umbilical-cord plasma levels of beta-endor-
phin and beta-lipotropin from healthy full-term neo-
nates delivered vaginally or by cesarean section have
been shown to be three to five times higher than plas-
ma levels in resting adults.”®®! Neonates delivered
vaginally by breech presentation or vacuum extrac-
tion had further increases in beta-endorphin levels,
indicating beta-endorphin secretion in response to
stress at birth.®? Plasma beta-endorphin concentra-
tions correlated negatively with umbilical-artery pH
and partial pressure of oxygen and positively with
base deficit and partial pressure of carbon dioxide,
suggesting that birth asphyxia may be a potent stim-
ulus to the release of endogenous opioids.?'#%7
Cerebrospinal fluid levels of beta-endorphin were also
increased markedly in newborns with apnea of prema-
turity, % infections, or hypoxemia.839192 These ele-
vated values may have been caused by the “stress” of
iltness,® the pain associated with these clinical condi-
tions, or the invasive procedures required for their
treatment. However, these high levels of beta-endor-
phin are unlikely to decrease anesthetic or analgesic
requirements,® because the cerebrospinal fluid levels
of beta-endorphin required to produce analgesia in
human adults have been found to be 10,000 times
higher than the highest recorded levels in neonates.®®

The high levels of beta-endorphin and beta-lipotro-
pin in cord plasma decreased substantially by 24
hours after birth®”*® and reached adult levels by five
days, whereas the levels in the cerebrospinal fluid fell
to adult values in 24 hours.®”%"% In newborn infants
ol women addicted to narcotics, massive increases in
plasma concentrations of beta-endorphin, beta-lipo-
tropin, and metenkephalin occurred within 24 hours,
with some values reaching 1000 times those in resting
adults. Markedly increased levels persisted for up to
40 days after birth.*” However, these neonates were
considered to be clinically normal, and no behavioral
effects were observed (probably because of the devel-
opment of prenatal opiate tolerance).
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PrysioLoG1c CHANGES ASSOCIATED WITH Pain
Cardiorespiratory Changes

Changes in cardiovascular variables, transcutane-
ous partial pressure of oxygen, and palmar sweating
have been observed in neonates undergoing painful
clinical procedures, In preterm and full-term neonates
undergoing circumcision®!1% or heel lancing,'0"'%?
marked increases in the heart rate and blood pressure
occurred during and aficr the procedure. The magni-
tude of changes in the heart rate was related to the
intensity and duration of the stimulus'® and to the
individual temperaments of the babies.'® The admin-
istration of local anesthesia to full-term neonates un-
dergoing circumcision prevented the changes in heart
rate and blood pressure,®®!%%1% whereas giving a
“pacifier” to preterm neonates during heel-stick pro-
cedures did not alter their cardiovascular or respirato-
ry responses to pain.'®' Further studies in newborn
and older infants showed that noxious stimuli were
associaled with an increase in heart rate, whereas
non-noxious stimuli (which elicited the attention or
orientation of infants) caused a decrease in heart
rate 22,107,108

Large fluctuations in transcutaneous partial pres-
sure of oxygen ahove and below an arbitrary “safe”
range of 50 to 100 mm Hg have been observed dur-
ing various surgical procedures in neonates, %!
Marked decreases in transcutaneous partial pressure
of oxygen also occurred during circumcision,!®®!"?
but such changes were prevented in neonates given
local analgesic agents.’00.106.112 Tracheal intubation
in awake preterm and full-term neonates caused a sig-
nificant decrease in transcutaneous partial pressure of
oxygen, together with increases in arterial blood pres-
sure!!31% and intracranial pressure.!'® The increases
in intracranial pressure with intubation were abol-
ished in preterm neonates who were ancsthetized.''’
In addition, infants’ cardiovascular responses to tra-
cheal suctioning were abolished by opiate-induced an-
algesia.''®

Palmar sweating has also been validated as a physi-
ologic measure of the emotional state in full-term ba-
bies and has heen closely related to their state of
arousal and crying activity.'"” Substantial changes in
palmar sweating were observed in neonates undergo-
ing heel-sticks for blood sampling, and subscquently,
a mechanical method of heel lancing proved to be less
painful than manual methods, on the basis of the
amount of palmar sweating.'>”

Hormonal and Metabolic Changes

Hormonal and metabolic changes have been meas-
ured primarily in neonates undergoing surgery, al-
though there are limited data on the nconatal re-
sponses to venipuncture and other minor procedures.
Plasma renin activity increased significantly 5 minutes
after venipuncturc in full-term neonates and returned
to basal levels 60 minutes thereafter; no changes oc-
curred in the plasma levels of cortisol, epinephrine,
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or norepinephrine after venipuncture.'?' In preterm
neonates receiving ventilation therapy, chest physio-
therapy and endotracheal suctioning produced signi-
ficant increases in plasma epinephrine and norepi-
nephrine; this response was decreased in sedated
infants.'?? In neonates undergoing circumcision with-
out anesthesia, plasma cortisol levels increased mark-
edly during and after the procedure.'?!?* Similar
changes in cortisol levels were not inhibited in a small
number of neonates given a local anesthetic,'® but
the efficacy of the nerve block was questionable in
these cases.

Further detailed hormonal studies'®® in preterm
and full-term neonates who underwent surgery under
minimal anesthesia documented a marked release of
catecholamines,'” growth hormone,'*® glucagon,'?’
cortisol, aldosterone, and other corticosteroids,!2%13¢
as well as suppression of insulin secretion.’®" These
responses resulted in the breakdown of carbohydrate
and fat stores,’?"!32!3% leading to severe and pro-
longed hyperglycemia and marked increases in blood
lactate, pyruvate, total ketone bodies, and nonesteri-
fied fatty acids. Increased protein breakdown was doc-
umented during and after surgery by changes in plas-
ma amino acids, elevated nitrogen excretion, and
increased 3-methylhistidine:creatinine ratios in the
urine (Anand KJS, Aynsley-Green A: unpublished
data). Marked differences also occurred between the
stress responses of premature and full-term neonates
(Anand KJS, Aynsley-Green A: unpublished data)
and between the responses of neonates undergoing
different degrees of surgical stress.'>

Possibly because of the lack of deep anesthesia, neo-
natal stress responses were found to be three to five
times greater than those in adults, although the dura-
tion was shorter.'” These stress responses could
be inhibited by potent anesthetics, as demonstrated
by randomized, controlled trials of halothane and
fentanyl. These trials showed that endocrine and
metabolic stress responses were decreased by halo-
thane anesthesia in full-term neonates'*® and abol-
ished by low-dose fentanyl anesthesia in preterm neo-
nates.'® The stress responses of neonates undergoing
cardiac surgery were also decreased in randomized
trials of high-dose fentanyl and sufentanil anesthe-
sia.!26:137.138 These results indicated that the nocicep-
tive stimuli during surgery performed with minimal
anesthesia were responsible for the massive stress re-
sponses of neonates. Neonates who were given potent
anesthetics in these randomized trials were more clini-
cally stable during surgery and had fewer postoper-
ative complications as compared with neonates under
minimal anesthesia.'?*'?® There is preliminary evi-
dence that the pathologic stress responses of neonates
under light anesthesia during major cardiac surgery
may be associated with an increased postoperative
morbidity and mortality (Anand KJS, Hickey PR: un-
published data). Changes in plasma stress hormones
(e.g., cortisol) can also be correlated with the behav-
ioral states of newborn infants, 2413914 yhich are im-

6
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portant in the postulation of overt subjective distress
in neonates responding to pain.

BeHavIORAL CHANGES ASSOCIATED WITH PAIN
Simple Motor Responses

Early studies of the motor responses of newhorn
infants to pinpricks reported that the babics respond-
cd with a “diffuse body movement” rather than a pur-
poscful withdrawal of the limb,? whercas other studics
found reflex withdrawal to be the most common re-
sponse.'*11#3 More recently, the motor responses of
124 healthy full-term neonates to a pinprick in the leg
were reported to be flexion and adduction of the upper
and lower limbs associated with grimacing, crying, or
both, and these responses were subsequently quanti-
fied.'**'*> Similar responses have also been docu-
mented in very premature neonates, and in a recent
study, Fitzgerald et al. found that premature neonates
(<30 weeks) not only had lower thresholds for a flexor
response bul also had increased sensitization after re-
peated stimulation.'*¢

Facial Expressions

Distinct facial expressions are associated with pleas-
ure, pain, sadness, and surprise in infants."*” These
expressions, especially those associated with pain,
have heen objectively classified and validated in a
study of infants being immunized.'®*!* With use of
another method of objectively classifying facial ex-
pressions of neonates, different responses were ob-
served with different techniques of heel lancing and
with different behavioral states'*® (and Grunau RVE,
Craig KD: unpublished data). These findings suggest
that the neonatal response to pain is complex and may
be altered by the behavioral state and other factors at
the time of the stimulus.'*®

Crying

Crying is the primary method of communication in
newborn infants and is also elicited by stimuli other
than pain.'® Several studies have classified infant
crying according to the type of distress indicated
and its spectrographic properties.’®?!%* These stud-
ies have shown that crics duc to pain, hunger, or fear
can be distinguished reliably by the subjective eval-
vation of trained observers and by spectrographic
analysis.’%"'%" This has allowed the cry responsc to
be used as a measure of pain in numerous recent
studies.22:99,100,102,106,152

The pain cry has specific behavioral characteristics
and spectrographic properties in healthy full-term
neonates.'6!-16t Pain cries of preterm neonates and
neonates with neurologic impairment, hyperbilirubin-
emia, or meningitis arc considerably different, there-
by indicating altered cortical function in these ba-
bies.'®>1%% Changes in the patterns of neonatal cries
have been correlated with the intensity of pain experi-
enced during circumcision and were accurately differ-
entiated by adult listeners.'® In other studies of the
cry response to painful procedures, neonates were
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found to be more sensitive to pain than older infants
(those 3 to 12 months old) but had similar latency
periods between exposure to a painful stimulus and
crying or another motor response. %0-101103.152,170 g
supports the contention that slower conduction speed
in the nerves of neonates is offset by the smaller inter-
neuron distances traveled by the impulse.

Complex Behavioral Responses

Alterations in complex behavior and sleep—wake cy-
cles have been studied mainly in newborn infants un-
dergoing circumcision without anesthesia, Emde and
coworkers observed that painful procedures were fol-
lowed by prolonged periods of non-rapid-eye-move-
ment sleep in newborns and confirmed these observa-
tions in a controlled study of neonates undergoing
circumcision without anesthesia.'”! Similar observa-
tions have been made in adults with prolonged stress.
Other subsequent studies have found increased wake-
fulness and irritability for an hour after circumcision,
an altered arousal level in circumcised male infants as
compared with female and uncircumcised male in-
fants, and an altered sleep-wake state in neonates
undergoing heel-stick procedures.!®®!72173 In a dou-
ble-blind, randomized controlled study using the Bra-
zelton Neonatal Behavioral Assessment Scale, 90 per-
cent of neonates had changed behavioral states for
more than 22 hours after circumcision, whereas only
16 percent of the uncircumcised infants did.'”* Tt was
therefore proposed that such painful procedures may
have prolonged effects on the neurologic and psycho-
social development of neonates.!” A similar random-
ized study showed the absence of these behavioral
changes in neonates given local anesthetics for circum-
cision.!” For two days after circumcision, neonates
who had received anesthetics were more attentive to
various stimuli and had greater orientation, better
motor responses, decreased irritability, and a greater
ability to quiet themselves when disturbed. A recent
controlled study showed that intervention designed to
decrease the amount of sensory input and the intensity
of stressful stimuli during intensive care of preterm
neonates was associated with improved clinical and
developmental outcomes.'”” Because of their social
validity and communicational specificity, the behav-
ioral responses observed suggest that the neonatal re-
sponse to pain is not just a reflex response.!7518

MemoRry oF PAIn iN NEONATES

The persistence of specific behavioral changes after
circumcision in neonates implies the presence of mem-
ory. In the short term, these behavioral changes may
disrupt the adaptation of newborn infants to their
postnatal environment,! 17 the development of par-
ent—infant bonding, and feeding schedules.!81.182 In
the long term, painful experiences in neonates could
possibly lead to psychological sequelae,?? since several
workers have shown that newborns may have a much
greater capacity for memory than was previously
thought, 183-186
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Pain itself cannot be remembered, even by
adults'®’; only the experiences associated with pain
can be recalled. However, the question of memory is
important, since it has been argued that memory
traces are necessary for the “maturation” of pain per-
ception,? and a painful experience may not be deemed
important if it is not remembered. Long-term memory
requires the functional integrity of the limbic sys-
tem and diencephalon (specifically, the hippocampus,
amygdala, anterior and mediodorsal thalamic nuclei,
and mamillary nuclei)'®; these structures are well de-
veloped and functioning during the newborn period.**
Furthermore, the cellular, synaptic, and molecular
changes required for memory and learning depend on
brain plasticity, which is known to be highest during
the late prenatal and neonatal periods.!#%190 Apart
from excellent studies in animals demonstrating the
long-term effects of scnsory experiences in the neo-
natal period,'®! evidence for memories of pain in hu-
man infants must, by necessity, be anecdotal.' 75192193
Early painful experiences may be stored in the phylo-
genically old “procedural memory,” which is not
accessible to conscious recall.'8%183:19% Although
Janov'® and Holden' have collected clinical data
that they claim indicate that adult neuroses or psycho-
somatic illnesses may have their origins in painful
memories acquired during infancy or even neonatal
life, their findings have not been substantiated or
widely accepted by other workers.

CONCLUSIONS

Numerous lines of evidence suggest that even in the
human fetus, pain pathways as well as cortical and
subcortical centers necessary for pain perception are
well developed late in gestation, and the neurochemi-
cal systems now known to be associated with pain
transmission and modulation are intact and function-
al. Physiologic responses to painful stimuli have been
well documented in neonates of various gestational
ages and are reflected in hormonal, metabolic, and
cardiorespiratory changes similar to but greater than
those observed in adult subjects. Other responses in
newborn infants are suggestive of integrated emotion-
al and behavioral responses to pain and are retained in
memory long enough to modify subscquent behavior
patterns.

None of the data cited herein tell us whether neo-
natal nociceptive activity and associated responses are
experienced subjectively by the neonate as pain simi-
far to that experienced by older children and adults.
However, the evidence does show that marked noci-
ceptive activity clearly constitutes a physiologic and
perhaps even a psychological form of stress in prema-
ture or full-term neonates. Attenuation of the deleteri-
ous effects of pathologic neonatal stress responses by
the use of various anesthetic techniques has now been
demonstrated. Recent editorials addressing these is-
sues have promulgated a wide range of opinions, with-
out reviewing all the available evidence.'9-?"! The
evidence summarized in this paper provides a physio-

Nov, 19, 1987

logic rationale for evaluating the risks of sedation, an-
algesia, local anesthesia, or general anesthesia during
invasive procedures in neonates and young infants.
Like persons caring for paticnts of other ages, those
caring for neonates must evaluate the risks and bene-
fits of using analgesic and anesthetic techniques in
individual patients. However, in decisions about the
usc of these techniques, current knowledge suggests
that humane considerations should apply as forcefully
to the care of neonates and young, nonverbal infants
as they do to children and adults in similar painful and
stressful situations.
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Rationale for Banning Abortions Late in Pregnancy

M. LeRoy Sprang, MD; Mark G. Neerhot, DO

THE ABORTION ISSUE remains in the public eye and the
media headlines largely because of a single late-term abortion
procedure referred t in the medical literature as intact dila-
tion and extraction (D&X) and in the common vernacular as
partial-birth abortion. This article reviews the medical and
ethical aspects of this procedure and of late-term abortions in
general,

Partial-Birth Abortion (Intact D&X)

Intact D&X came to the forefront of public awareness in
1995 during a congressional debate on a bill banning the pro-
cedure. During this debate, opponents of the ban asserted that
the procedure was rarely performed (approximately 450-500
per year) and only used in extreme cases when a woman’s life
wasatrisk or the fetus had a condition incompatible with life.:2
Following President Clinton’s April 1996 veto of a congres-
sionally approved ban, conflicting information surfaced. Ron
Fitzsimmons, executive director of the National Coalition of
Abortion Providers, had stated in November 1995 that “wom-
en had these abortions only in the most extreme circumstances
of life endangerment or fetal anomaly.”™ However, he later
admitted that his own contacts with many of the physicians
performing intact D&X procedures found that the vast ma-
Jority were done not in response to extreme medical condi-
tions but on healthy mothers and healthy fetuses.*

See also pp 724, 740, and 747,

h

In paper interviews, physicians who use the iq
acknowledged performing thousands of such Pprocedures 2
year. One facility reported that physicians used intact D&X on
atleast half of the estimated 3000 abertions they perform each
year on fetuses between 20 and 24 weeks’ gestation.? In an-
other report, Dayton, Ohio, physician Martin Haskell, MD,
who had performed more than 700 partial-birth abortions,
stated that most of his abortions are elective in that 20- to
24-week range and that “probably 20% are for. geneticreasons,
and the other 80% are purely elective.™ The late James T.
MecMahon, MD, of Los Angeles, Calif, detailed for the US Con-
gress his experience with more than 2000 partial-birth abor-
tion procedures. He classified only 9% of that total as involving
maternal health indications (of which the most common was
depression), and 56% were for “fetal flaws” that included many
nonlethal disorders, some as minor as a cleft lip.#

‘These accounts indicate that the estimates of performing
intact D&X have been grossly understated. The absence of
accurate data is at least partly due to the erratic nature of the

From Northwestern University Medical Schoot and Evanston Norhwestarn Health-
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data collection process. The Centers for Disease Control and
Prevention (CDC), Atlanta, Ga, collects annual abortion data,
but these data are incomplete for several reasons. First, all
statesdonot provide abortion-related information to the CDC.
Second, data gathered vary widely from state to state, with
some states lacking information on as many as 40% to 50% of
abortions performed within their jurisdictions, Third, the cat-
egories CDC uses to report the method of abortion do not
differentiate between dilation and evacuation (D&E) and in-
tact D&X.&*

Conflicting information about intact D&X and its frequency
catalyzed prominent medical organizations to evaluate the
procedure. In 1996, the American College of Obstetricians and
Gynecologists (ACOG) convened a special committee to re-
view it. Aecording to the ACOG panel, intact D&X has been
defined to consist of 4 elements®: (1) the deliberate dilation of
the cervix, usually over a sequence of days; (2) instrumental
conversion of the fetus to a footling breech; (3) breech extrac-
tion of the body, excepting the head; and (4) partial evacuation
of the intercranial contents of a living fetus to effect vaginal
delivery of a dead but otherwise intact fetus.

An ACOG policy statement emanating from the review de-
clared that the select panel “could identify no circumstances
under which this procedure ... would be the only option to
save the life or preserve the health of the woman” and that “an
intact D&X, however, may be the best or most appropriate
procedure in a particular circumstance to save the life or pre-
serve the health of a woman, and only the doctor, in consulta-'
tion with the patient, based upon the woman’s particular eir-
cumstances can make this decision.” However, no specific
examples of circumstances under which intact D&X would be
the most appropriate procedure were given.

Maternal Considerations.—There exist no credible stud-
ies on intact D&X that evaluate or attest to its safety. The
procedure is not recognized in medical textbooks nor is it
taught in medieal schools or in obstetrics and gymecology resi-
dencies. Intact D&X poses serious medical risks tothe mother.
Patients who undergo an intact D&X are at risk for the po-
tential complications associated with any surgical midtrimes-
ter termination, including hemorrhage, infection, and uterine
perforation. However, intact D&X places these patients at
increased risk of 2 additional complications, First, the risk of
uterine rupture may be increased. Anintegral part ofthe D&X
procedure is aninternal podalic version, durin g which the phy-
sician instrumentally reachesintothe uterus, grasps the fetus’
feet, and pulls the feet down into the cervix, thus converting
thelie toa footling breech, The internal version carries risk of
uterine rupture, abruption, amniotic fluid embolus, and trauma
to the uterus. According to Williams Obstetrics, “there are
very few, if any, indications for internal podalic version other
than for delivery of 2 second twin.™® -
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The second potential complication of intact D&X is the risk
ofiatrogenicl tion and dary hemorrhage. Following
internal version and partial breech extraction, scissors are
forced into the base of the fetal skull while it ia lodged in the
birth canal. This blind procedure risks maternal injury from
laceration of the uterus or cervix by the scissors and could
result in severe bleeding and the threat of shock or even ma-
ternal death. These risks have not been adequately quantified.

None of these rigks are medically necessary because other
procedures are available to physicians who deem it necessary
to perform an sbortion late in pregnancy. As ACOG policy
states clearly, intact D&X is never the only procedure avail-
able. Some clinicians have considered intact D&X necessary
when hydrocephalus is present. However, a hydrocephalic fe-
tus could be aborted by first draining the excess fluid from the
fetal skull through ultrasound-guided cephalocentesis. Some
Physicians who perform abortions have been concerned that
a ban on late abortions would affect their ability to provide
other abortion services, Because of the proposed changes in
federal legislation, it is clear that only intact D&X would be
banned.

Fetal Considerations.—The centers necessary for pain per-
ception develop early in the second trimester.!t Although fetal
pain cannot be measured, acute stress in the fetus is indexed
by blood flow redistribution to the brain, as shown by Doppler
studies of human fetuses of at least 18 weeks’ g ion un-

States With Bans on Intact Dilation and Extraction®
Partial-bicth abortion bans in eftect
Indiana ‘

Caroiing Tennesses
Misslssippi South Dakota Uah
Oklahoma
Court-enjoined partis-dirth abortion bans
Algska Winois New Jersay
Arizona lowa Ohio (slightly different law)
Arkansas Loumsiana Rnode islang
Florica Michigan West Virginia
idaho Montana Wisconsin
Enforcamant kmited by courts
Georgia
Nebraska
Enforcement limited by order of state's attamey general
Algbama
Injunction overturned
Virginia
Bans enacted but not in elfect
Kansas
Kantucky
“Data are from the Canter for Law and Policy, New York, NY. Because
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as must oceasionally occur during the performance of an intact
D&X, the fetal head inadvertently slips out of the mother and
aliveinfant is fully delivered? For thisreason, many otherwise
prochoice individuals have found intact D&X too close to in-
fanticide to ethically justify its continued use.

Professional, Legislative, and Public Concerns.~—An ex-

dergoing invasive procedures that involve penetration of the
fetal trunk.* Fetal hormonal stress response to needling of the
intra-abdominal portion of the umbilical vein can be measured
from as early as 23 weeks’ gestation,"

The majority of intact D&X procedures are performed on
periviable fetuses. When infants of similar gestational ages are
delivered, pain management is an important part of the care

dered to them in the i ive care nursery. However, with
intact D&X, pain management is not provided for the fetus, who
isliterally withininches of being delivered. Forcibly incising the
cranium with a scissors and then suctioning out the intracranial
contents is certainly excrutiatingly painful. It is beyond ironic
that the pain management practiced for an intact D&X on a
human fetus would not meet federal standards for the h

traordinary medical consensus has emerged that intact D&X
is neither necessary nor the safest method for late-term abor-
tion. In addition to American Medical Association (AMA) and
ACOG policy statements, Warren Hern, MD, author of Abor-
tion Practice has questioned the efficacy of intact D&X. “I
have very serious reservations about this procedure. ... You
really can’t defend it. . . . I would dispute any statement that
this is the safest procedure to use.” Hern states that turning
the fetus to a breech position is “potentially dangerous,”s In
Ilinois, a November 1996 survey of all physiciansinSangamon
County (the city of Springfield and surrounding area)demon-
strated that 91% of more than 180 respondents supported a
ban of intact D&X (Perry M. Santos, MD, MS, written com-
soation. N,

care of animals used in medical research.”® The needlessly in-
humane treatment of periviable fetuses argues against intact
D&X 25 a means of pregnanicy termination,

Ethical Considerations.—Intact D&X is most commonly
performed between 20 and 24 weeks and thereby raises ques-
tions of the potential viability of the fetus. Information from
1988 through 1991 indicates a 15% viability rate at 23 weeks’
gestation, 56% at 24 weeks, and 79% at 25 weeks. Recent data
from our institution indicate an 83% survival rate at 24 weeks
and an 89% survival rate at 25 weeks (Evanston Northwest-
ern Healthcare, unpublished data, 1998).

Beyond the argument of potential viability, many prochoice
organizations and individuals assert that a woman should
maintain control over that which is part of her own body (ie,
the autonomy argument). Inthis context, the physical position
of the fetus with respect to the mother's body becomes rel-
evant, However, once the fetus is outside the woman’s body,
the autonomy argument is invalid. The intact D&X procedure
involves literally delivering the fetus so that only the head
remains within the cervix. At this juncture, the fetus is merely
inches from being delivered and obtaining full legal rights of
personhood under the US Constitution. What happens when,
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ber 5, 1996). In April 1997, more than 200
physician delegates who attended the Illinois State Medical
Society annual meeting voted tosupporta ban on intact D&X.
The AMA establishedits own committee to study partial-birth
abortion and adopted the recommendations of that commit-
tee's report, as well as an official position of support for HR
1122, federal legislation banning partial-birth abortions that
the AMA worked to improve and clarify prior to passage. !¢

Legislative bodies across the United States have decided
that intact D&X is not appropriate. In fact, 28 states have
approved a ban (Table), and Congress also overwhelmingly
voted to ban the procedure with strong bipartisan support.!”
When Ilinois’ prochoice Gov Jim Edgar signed legislation en-
acting a ban in July 1997, he described the measure as one that
“essentially prohibits a barbaric procedure that is repugnant
to me and to almost all Illinoisans. I believe such a restriction
is & proper, reasonable and humane public policy.””*® Public
opinion surveys demonstrate wide support for banning partial-
birth abortion when the procedure is deseribed to those inter-
viewed.® According to the Chicago Tribune, “The American
people have learned enough about partial-birth abortions to
know that they should be stopped.”® New York Democratic
Sen Daniel Patrick Moynihan, whose legislative record is nei-
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ther prolife nor conservative, has declared, “It [intact D&X)is
asclose to infanticide as anything [ have come upon.® Former
Surgeon General C. Everett Koop captured the dilemma:
“...in no way can I twist my mind to see that the late-term
abortion as described—you know, partial birth and then de-
struction of the unborn child before the head is born—is a
medical necessity for the mother. It certainly can't be a ne-
cessity for the baby.™

Termination of Late-term Pregnancies

Many of the medical and ethical issues that pertain to intact
D&X also apply to late-term pregnancy terminations, defined
forthe purposes of this article as termination beyond 20 weeks’

ion. Pregnancy ter ion at this g | age can
be accomplished either by labor induction or by D&E.

Most clinicians would argue for maintaining the option of
late pregnancy termination to save thelife of the mother, which
is an extraordinarily rare cir Maternal health fac-
tors demanding pregnancy termination in the periviable pe-
riod can almost always be accommodated without sacrificing
the fetus and without compromising maternal well-being. The
high probability of fetal intact survival beyond the periviable
period argues for ending the pregnancy through appropriate
delivery. Ina similar fashion, the following discussion does not
apply to fetuses with anomalies incompatible with prolonged
survival. When pregnancy termination is performed for these
indications, it should be performed in as humane a fashion as
passible. Therefore, intact D&X should not be performed even
in these circumstances.

Maternal Considerations.—The risk of maternal mortality
and morbidity associated with termination of pregnancy in-
creases with advancing gestational age. Induced midtrimester
abortion accounts for an estimated 10% to 20% of all abortions,
and for two thirds of abortion-related major complications es-
pecially maternal mortality.? Women undergoing legal abor-
tions during the first 8 weeks of gestation have the lowest risk
of death (0.4 per 100000 abortions), whereas procedures per-
formed beyond 20 completed weeks of gestation are associated
with the highest risk (10.4 per 100 000 abortions).? On average,
the mortality from induced abortions increases 30% with each
passing week of gestation At 21 weeks or more, the risk of
death from abortion is 1in 6000 and exceeds the risk of maternal
death from childbirth, 1 in 13 000.% The risk of abortion-related
maternal morbidity also increases with advancing gestational
age. Among the immediate complications of abortions, the in-
cidence of hemorrhage, laceration of the cervix, and uterine
perforation is 1.2% at 8 weeks’ gestation but increases to 3.6%
at 15 weeks and beyond.” The risk of uterine perforation and
resultant visceral injury also increases us gestation advances.?’

mester termination of pregnancy than first tri termina-
tion because the cervix is dilated to a much greater degree™

Considering that the risks of maternal morbidity and mor-
tality increase substantially with advancing gestational age,
elective abortions, if they are to be performed, should be per-
formed as early as possible in gestation. Limiting late-term
abortions would minimize maternal risks.

Fetal Considerations.—The fetus is capable of experienc-
ing pain to an increasing degree as gestation advances. Pro-
hibiting elective terminations beyond 22 weeks would mini-
mize the fetal pain and suffering associated with termination
of pregnancy. Minimizing fetal pain and suffering should also
bemore strongly consideredin cases of late-term terminations
for fetal anomalies.

Ethical Considerations.—The autonomy of the pregnant
woman is increasingly counterbal d by fetal devel
the increasing tendency to attribute personhood to the fetus,
and the increasing likelihood of independent fetal viability.
Fetal development affects maternal antonomy on a inversely
sliding scale. As a fetus evolves into an individual capable of
survival independent of its mother (and thus personhaod), the
conditional fetal rights argument gains greater merit,

A second ethical principle concerns beneficence, ie, one in-
dividual's obligation to act for the benefit of ancther. As the
fetus matures, the majority of individuals would extend
greater and greater beneficence to the fetus. According to
Stubblefield, “Inevitably, there must be a gestational agelimit
for abortion. I would avoid performing abortions after 22
weeks unless the mother's life were endangered or unless the
fetus had major malformations so severe as to preclude pro-
longed survival. ... When termination. of pregnancy will be
undertaken at or after 23 weeks because of serious risk for
maternal health, the fetus should be considered as well.”

A third ethical principle concerns justice and denotes bal-
ancing the rights of distinet individuals. As the fetus develops,
more and more people recognize that there are 2 distinct in-
dividuals involved, To take a position that would make the
value of the fetus depend solely on private choice and on the
individual exercise of power fails to understand the impor-
tance of communal safeguards against capricious power over
life and death.®

Conclusions

Medical prof Is have an oblig, tothoughtfully con-
sider the medical and ethical issues surrounding pregnancy
termination, particularly with respect to intact D&X and late-
term abortions. Having done so, we conclude the following: (1)
Intact D&X (partial-birth abortion) should not be performed
because it is needlessly risky, inhumane, and ethically unac-

Theriskof compli requiring hospital admission increases
from 5.5% for abortions performed before 14 weeks’ gestation
to 11.2% for abortions performed subsequent to 14 weeks.®
Termination of pregnancy at more advanced gestational ages
may predispose to infertility from endometrial scarring or ad-
hesion formation (documented in 1 study in 23.1% of patients
with induced midtrimester abortions®) and from pelvic infec-
tions, which occur in 2.8% to 25% of patients following midtri-
mester terminations.®#' Dilation and evacuation procedures
commonly used in induced midtrimester abortion may lead to
cervicalincompetence, which predisposes to an increased risk of
bseq! p abortion, ially in the midtrimes-
ter.®=3 Cervical incompetence is more prevalent after midtri-
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ptable. This procedure is closer to infanticide than it is to
abortion. (2) Abortions in the periviable period (currently 23
weeks) and beyond should be considered unethical, unless the
fetus has a condition incompatible with prolonged survival or
if the mother's life is endangered by the pregnancy. (3) If a
maternal medical condition in the periviable period indicates
pregnancy termination, the physician should wait, if the medi-
cal condition permits, until fetal survival is probable and then
proceed with delivery. Such medical decisions must be indi-
vidualized. '

Physicians must preserve their role as healing, compassion-
ate, caring professionals, while recognizing their ethical obli-
gation to care for both the woman and the unborn child. InJ uly
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1997, the ACOG Executive Board supplemented its policy on
abortion toward this end, stating, “ACOG is opposed to abor-
tion of the healthy fetus that hes attained viability in a healthy
woman, '

We hope that with thoughtful discussions regarding specific
issues such as those considered in this article, the opposing
forces intheongaing, stagnant abortion debate will find middle
ground on which most can agree. The question is often asked,
“But who should decide?” Ultimately, at least in the United
States, the public will decide. The results of an August 1997
national poll showed publicopinion firmly inthe campof “draw-
ingaline” on abortion rights, with 61% believing that abortion
should be legal only under certain circumstances, and 22%
defending the legality of abortion under any circumstances.”
Society will not continence infanticide. According to Boston
University ethicist and health law professor George Annas,
JD, MPH, Americans see “a distinction between first trimes-
terand second trimester abortions. The law doesn’t, but people
do. And rightfully so.”® He explained that after approximately
20 weeks, the American public sees a baby, The American
publie’s vision of this may be much clearer than that of some of
the physicians involved.
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AMA PolicyFinder - HOD, A-99

H-5.982 Late-Term Pregnancy Termination Techniques

(1) The term 'partial birth abortion’ is not a medical term. The AMA will use the term “intact
dilatation and extraction"(or intact D&X) to refer to a specific procedure comprised of the
following elements: deliberate dilatation of the cervix, usually over a sequence of days;
instrumental or manual conversion of the fetus to a footling breech; breech extraction of the body
excepting the head; and partial evacuation of the intracranial contents of the fetus to effect
vaginal delivery of a dead but otherwise intact fetus. This procedure is distinct from dilatation
and evacuation (D&E) procedures more commonly used to induce abortion after the first
trimester. Because ‘partial birth abortion' is not a medical term it will not be used by the AMA.

(2) According to the scientific literature, there does not appear to be any identified situation in
which intact D&X is the only appropriate procedure to induce abortion, and ethical concerns
have been raised about intact D&X. The AMA recommends that the procedure not be used
unless alternative procedures pose materially greater risk to the woman. The physician must,
however, retain the discretion to make that judgment, acting within standards of good medical
practice and in the best interest of the patient.

(3) The viability of the fetus and the time when viability is achieved may vary with each
pregnancy. In the second-trimester when viability may be in question, it is the physician who
should determine the viability of a specific fetus, using the latest available diagnostic technology.

(4) In recognition of the constitutional principles regarding the right to an abortion articulated by
the Supreme Court in Roe v. Wade, and in keeping with the science and values of medicine, the
AMA recommends that abortions not be performed in the third trimester except in cases of
serious fetal anomalies incompatible with life. Although third-trimester abortions can be
performed to preserve the life or health of the mother, they are, in fact, generally not necessary
for those purposes. Except in extraordinary circumstances, maternal health factors which
demand termination of the pregnancy can be accommodated without sacrifice of the fetus, and
the near certainty of the independent viability of the fetus argues for ending the pregnancy by
appropriate delivery.

(5) The AMA urges the Centers for Disease Control and Prevention as well as state health
department officials to develop expanded, ongoing data surveillance systems of induced
abortion. This would include but not be limited to: a more detailed breakdown of the prevalence
of abortion by gestational age as well as the type of procedure used to induce abortion at each
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gestational age, and maternal and fetal indications for the procedure. Abortion-related maternal
morbidity and mortality statistics should include reports on the type and severity of both short-
and long-term complications, type of procedure, gestational age, maternat age, and type of
facility. Data collection procedures should ensure the anonymity of the physician, the facility,
and the patient.

(6) The AMA will work with appropriate medical specialty societies, government agencies,
private foundations, and other interested groups to educate the public regarding pregnancy
prevention strategies, with special attention to at-risk populations, which would minimize or
preclude the need for abortions. The demand for abortions, with the exception of those indicated
by serious fetal anomalies or conditions which threaten the life or health of the pregnant woman,
represent failures in the social environment, education, and contraceptive methods. (BOT Rep.
26, A-97)

Material Submitted by Dr. Curtis Cook
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