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COPYRIGHT ARBITRATION ROYALTY PANEL
(CARP) STRUCTURE AND PROCESS

THURSDAY, JUNE 13, 2002

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS, THE INTERNET,
AND INTELLECTUAL PROPERTY,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 2:30 p.m., in Room
2141, Rayburn House Office Building, Hon. Howard Coble [Chair-
man of the Subcommittee] presiding.

Mr. COBLE. Good afternoon, ladies and gentlemen. The Sub-
committee will come to order.

The Founding Fathers understood the importance of copyright to
our Nation. In keeping with this tradition, our Subcommittee has
always worked to support artists by ensuring that they receive fair
compensation for their creative endeavors. Our hearing today will
focus on an arcane but yet important component of the present sys-
tem that reimburses copyright holders for their work.

By way of background, and as part of the 1976 Copyright Act
amendments, Congress acknowledged the need for Government to
oversee the royalty ratemaking and distribution process by creating
the Copyright Royalty Tribunal, or CRT as it became known. The
need for this entity was especially critical since the 76 amendments
also created 3 new compulsory licenses.

By 1993, Congress, the Copyright Office and ratemaking partici-
pants believed that greater efficiencies could be realized under a
different system, which led to the development of our present con-
struct, the Copyright Arbitration Royalty Panel, known to many of
you all as CARP.

Unfortunately, it now appears that history is repeating itself as
the current structure and operation of the CARP system has gen-
erated great frustration among those parties required to participate
within its statutory confines. Although some critics have criticized
our efforts to develop a fair and efficient ratemaking and distribu-
tion process as disappointing, I am optimistic that we will ulti-
mately prevail in our attempt to build a better copyright mouse-
trap.

We have an excellent panel of witnesses today who will doubt-
lessly add to our individual and collective understanding or mis-
understanding, hopefully understanding, of the CARP system,
warts and all. I welcome all of you here today and thank them in
advance for sharing their thoughts.

o))
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Now, as a bit of background, as you all may well know, the arbi-
ters handed down the CARP decision last February, February 21st,
I think. The Copyright Act, as you furthermore know, provides a
90-day period whereby the Copyright Office, which is a part of the
Library of Congress, can advise and counsel with the Librarian as
to his final decision of rejecting or accepting the CARP decision.
The Librarian, handed down his opinion, his rejection, last month,
the 21st or—21st of May, Marybeth tells me.

The Copyright Act furthermore provides an additional 30 days
during which time the Librarian is afforded the right to examine
his thoughts along with the Copyright Office and then submit his
final decision. So we expect to see that on or before 20 June.

[The prepared statement of Mr. Coble follows in the Appendix]

Mr. CoBLE. Having said all that, and before I recognize the dis-
tinguished gentleman from California, you saw me hand him a
piece of birthday cake. The Chairman of the full Judiciary Com-
mittee is having his birthday today, so Mr. Sensenbrenner shared
a couple pieces with Howard and me, and I am sorry the rest of
you can’t have any. If you go back in the back room, there may be
some left.

But I am now pleased to recognize the distinguished gentleman
from California Mr. Berman.

Mr. BERMAN. Thank you, Mr. Chairman. He wins the lottery,
and I get a piece of birthday cake.

Anyhow, thank you very much for holding this hearing on the
Copyright Arbitration Royalty Panel. I am a strong supporter of
marketplace solutions to copyright royalty disputes. I think copy-
right owners have every economic incentive to capture additional
revenue by licensing their work, their works, and every right to
seek the highest royalties that the market will bear. If they are too
short-sighted to capitalize on opportunities for new revenue, or
they fail to act rationally, as economists would say, the market-
place will punish them. Furthermore, when copyright owners have
engaged in a competitive conduct, the antitrust laws have time
after time proven adequate to remedy this conduct.

Compulsory licenses in CARPs, on the other hand, have proven
to be imperfect, unwieldy, and costly licensing mechanisms at best.
I suspect that many CARP participants would have found a more—
far more satisfactory outcome—I am talking about licensees and
copyright owners—had they chosen to spend their money and effort
negotiating a reasonable settlement in the marketplace rather than
in a CARP.

Compulsory licenses tend to outlive their purpose, and they may
create marketplace dislocations rather than address them. For ex-
ample, the cable compulsory license was created to help a strug-
gling and entrepreneurial cable industry keep up with the broad-
cast industry. Today the cable license continues to exist in an era
where the cable industry is able to exercise market power at least
comparable to that of the relevant copyright owners.

While I do not have a fondness for compulsory licenses, I recog-
nize that we must do our best to make the ones we do have work.
The CARP process was catapulted into national awareness this
year because of the controversy of Webcasting CARP. The outcome
of the Webcasting CARP has garnered much attention from the
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press and public. And I know it is, as the Chairman says, under
consideration at the Copyright Office and with the Librarian of
Congress. What captured our attention about the Webcasting
CARP was not only the royalty rate it set, however, but the process
through which it occurred.

While many of the rating distributions determinations are the
subject of marked disagreement among the participants, the one
thing that even the strongest opponents agree upon is that the
CARP process has serious flaws and warrants improvement. The
expense is the biggest issue. Participants in a CARP bear not only
their own substantial legal fees, but also the cost of the CARP pro-
ceeding itself. This is often millions of dollars, sometimes much
more expensive than the royalty claim that the CARP is address-
ing. I believe Mr. Remington is going to speak particularly to the
situations in which a participant had to pay tens of thousands of
dollars for a CARP to determine the distribution of around $10 in
royalties.

In addition to the problems of cost, I know there are great con-
cerns over the autonomy and independence of the arbitration body,
the burden that it places upon the Copyright Office, and the overall
fairness and consistency of the outcomes. Our witnesses are experi-
enced participants in CARP proceedings and can speak to the prob-
lems they have encountered during CARP arbitration.

The issue of CARP performance reform is not new in our Sub-
committee. In 1998, Chairman Coble introduced legislation to re-
form the methods through which the royalty rate is determined.
Ultimately there was not enough support to enact his reform pro-
posals. Given today’s climate, however, I believe there is sufficient
impetus and sufficient interest to seriously consider changes to the
arbitration process, and I anticipate an active discussion today to
determine a model that most efficiently accomplishes the goals of
the CARP process without unduly burdening the participants.

Thank you, Mr. Chairman.

Mr. CoBLE. Thank you, Mr. Berman.

Mr. CoBLE. Normally I prefer opening statements to be restricted
to the Ranking Member and to me, but we have two gentlemen on
each side of the aisle who are very interested in this issue. And in-
cidentally, folks, the small or the diminished attendance here today
on the part of the Subcommittee I don’t believe reflects their lack
of interest. It is the fact that the final bell rang, and there are no
more votes today, so they are probably going back to their respec-
tive districts.

But let me now recognize the distinguished gentleman from Vir-
ginia, Mr. Boucher for his opening statement.

Mr. BOUCHER. Mr. Chairman, thank you very much. I appreciate
your indulgence as Mr. Cannon and I contribute to the conversa-
tion here in making open statements. I also want to thank you, Mr.
Chairman, for a hearing on a very timely subject.

The CARP process, in my opinion, is badly broken. It should be
replaced with a more efficient, more affordable and fairer system.
In my view, the functions of the CARP should be transferred to a
United States district court.

The problems which beset the CARP are many. While the CARP
process was designed to produce a streamlined procedure, the lack
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of appropriate discovery mechanisms has prolonged the pro-
ceedings, achieving the opposite of what was designed.

The process is also too expensive. It is beyond the ability of many
interested parties to afford. Having private parties pay the fees of
the arbitrator is manifestly unjust to the financially less fortunate
and to the nonprofit entities that have a very large interest in the
proceedings of the CARP.

No body of expertise is developed by the arbitrators that then
could be applied to subsequent proceedings. Starting with a new
arbitrator panel each time will lead to inconsistent judgments and
a constant process of reinventing the wheel, and the standards
which are applied are demonstrably inadequate. In the recent
Webcasting decision, the concept of fairness of the payment was to-
tally absent from the deliberation. Fairness is the standard in
other proceedings. Standard, for example, is fundamental to—fair-
ness is fundamental to the standard under section 801 for royalty
payments for digital music services other than Webcasting. Fair-
ness is also at the heart of the standard under section 119 for roy-
alties that are paid by cable and satellite companies to terrestrial
broadcasters for the rebroadcast of terrestrial broadcast signals.
But fairness is not an element of the standard under section 114
applicable to Webcasters.

However, we address the procedural problems, and as I have said
earlier, I think vetting these rate-setting functions in a U.S. dis-
trict court is the best approach. We also need to insert fairness of
the payment as the governing standard under section 114. We
must avoid a repeat of the rules like the most recent one through
which a one-size-fits-all approach was adopted, where small
Webcasters that measure their royalties in the tens of thousands
of dollars annually were saddled with royalty fees in the range of
hundreds of thousands of dollars annually. A fairness standard
would have prevented that ruling that threatens to put the young
and the small companies out of business.

Changes must be made, and I welcome this first hearing of our
Subcommittee as we explore the problem, as we hear from a panel
of distinguished witnesses who I want to join with the Chairman
a}rlld Ranking Member in welcoming here today and as we consider
this.

Thank you, Mr. Chairman.

Mr. CoBLE. I thank the gentleman.

Mr. CoBLE. I am pleased now to recognize the distinguished gen-
tleman from Utah, Mr. Cannon for 5 minutes.

Mr. CANNON. I thank the Chairman. I have been sitting here
wondering if the average IQ has gone up or down because some
people left when they could after the last vote earlier today.

I thank you for calling this important hearing on the structural
process of CARP, our royalty-setting panels. I will acknowledge
that I was one of the many Members of the Congress who had con-
cerns about the result created by the latest CARP panel for
Webcasters.

I would like to remark for a moment on the governing standard
by which the CARP determines the royalty rate. In addition to con-
sidering CARP structure and procedures, this Committee must also
consider why there are separate rate-setting standards for the
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sound recording CARPs, for the Webcasters and the satellite TV
CARPs, and all other CARPs including the sound recording CARPs
for industries other than Webcasting.

In particular the satellite TV and all other CARPs have stand-
ards that require rates based on fairness, fair market value and
balancing the interest of the participants. The Webcasting CARP
has only the willing buyer/willing seller language, which suggests
that there is a functioning market that results in a fair price. How-
ever, if the Congress and this Committee thought the market was
functioning fairly in the context of any compulsory licenses, there
would not be any compulsory licenses as they are needed only
when a market is dysfunctional or inherently one-sided, which this
one clearly is.

Particularly with the nascent industry negotiating against pow-
erful collectives representing content owners such as RIAA, ASCAP
and BMI, there is no leverage on the side of the Webcasters, and
in that case the willing buyer/willing seller standard seems to re-
quire the CARP to ratify the results of a single-seller marketplace
that is powered by an industry collective.

I mentioned my concern earlier over the recent CARP rate an-
nounced for Webcasters which has been set aside for additional re-
view by Mr. Billington, the Librarian of Congress. It is clear to me
the purpose of Congress in putting in place the compulsory license
for Webcasters in the DMCA was to promote a nascent online in-
dustry up to the point it could flourish and add real diversity to
the way the consumers get content delivered. But if the mechanism
we have established sets rates that would be detrimental to that
goal, do we have a responsibility to reexamine the results? I think
the answer is yes when Congress’s expressed intent is violated.
Such actions are not unprecedented. In fact, we did as much fairly
recently when we deemed that the CARP for satellite broadcasting
set a rate that was too high for satellite television distributors and
took actions to overturn the rate.

I know this will be unpopular with some in this room: There
ought to be an acknowledgment today that whatever structure or
process which we have for CARPs now or in the future, if the re-
sults produced are expressly against the intent of Congress and
this Committee in establishing a compulsory license in the first
place, then this Committee and Congress have a right and a duty
to consider actions that might overturn such results.

I thank the Chairman and look forward to hearing the witnesses
discuss how we might improve the CARP process and structure so
as to get results that are more consistent with Congress’s goals and
stated intent. Thank you.

Mr. CoBLE. I failed to mention this earlier, folks, but I want to
make this clear. It is not my intent for the purpose of this hearing
to influence the Copyright Office or the Librarian in their delibera-
tions regarding the Webcasting CARP or for that matter to reverse
decisions on previous CARPs. Rather, it is my hope that the Sub-
committee is simply trying to determine if the current structure
and performance of CARPs are fair and sound, and if not, what
changes or amendments should be forthcoming.
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You all bear with me each time I do this. I apologize for the
lengthy introductions, but for the benefit of the uninformed in who
don’t know the backgrounds of our witnesses, I think you need to.

Our first witness is Michael J. Remington, who is a partner in
the law firm of Drinker, Biddle & Reath, where he specializes in
intellectual property law, tort reform, government relations and
lobbying. Prior to entering private practice, Mr. Remington held
high-level positions in the three branches of the Federal Govern-
ment. Most impressively, for a total of 13 years he was chief coun-
sel to our Subcommittee, most impressively to us. We guard this
very jealously, Mike, as you know.

In the judicial branch Mr. Remington served as a law clerk to the
U.S. District Judge John W. Reynolds and Deputy Legislative Af-
fairs Officer to the Judicial Conference of the United States under
Chief Justice Warren Burger. In the executive branch he was a
prosecutor in the Criminal Division of the U.S. Department of Jus-
tice, where he specialized in criminal appeals.

A former Fulbright scholar in Paris, and a Peace Corps volunteer
in Africa, Mr. Remington is a graduate of the University of Wis-
consin, where he received his law degree in 1973 and was admitted
to practice in the State of Wisconsin and the District of Columbia.

Our next witness is Mr. Robert Garrett, who is a partner in the
law firm of Arnold & Porter. Mr. Garrett has focused on intellec-
tual property and telecommunications matters since joining Arnold
& Porter in 1977. He has practiced extensively before the Federal
Communications Commission, the Copyright Office, the Copyright
Royalty Tribunal, the Copyright Arbitration Royalty Panels and
the Federal courts. He has represented sports leagues, the record-
ing industry, municipal and foreign governments, programming
producers and networks, and others in litigation, arbitration and
administrative proceedings.

Prior to joining Arnold & Porter, Mr. Garrett served as a law
clerk to Justice John Paul Stevens, who was then a judge of the
U.S. Court of Appeals for the Seventh Circuit, and as an assistant
to the General Counsel Office of the Secretary of the Army.

Mr. Garrett earned his J.D. degree from Northwestern Univer-
sity and his B.A. From Northwestern. Mr. Garrett is admitted to
practice in the States of Illinois and the District of Columbia.

Our next witness is Mr. R. Bruce Rich, who is with the law form
of Weil, Gotschal & Manges. He is a nationally recognized expert
in intellectual property law, concentrating on issues pertaining to
communications, publishing, and cable and commercial broad-
casting.

Mr. Rich earned his J.D. From the University of Pennsylvania
and is BA magna cum laude from Dartmouth College. Mr. Rich is
adjunct professor at New York law school’s Media Law Institute.

Our final witness today is the Honorable Marybeth Peters, who
is the Register of Copyrights for the United States. Marybeth has
served as Acting General Counsel of Copyright Office and as chief
of both the Examining and Information and Reference Divisions.
She has served as a consultant on copyright law to the World Intel-
lectual Property Organization and authored the General Guide to
the Copyright Act of 1976.
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Ms. Peters received her undergraduate degree from Rhode Island
College and her law degree with honors from the George Wash-
ington University Center. She is a member of the bar of the Dis-
trict of Columbia.

Good to have all of you with us, lady and gentlemen. We have
written statements from each of you, and I ask at this time unani-
mous consent to submit them into the record in their entirety.

Now, Marybeth has appeared before us several times, and, Mike,
you are familiar with the rule. Folks, as we have previously re-
quested, if you could confine your oral statement to 5 minutes, we
don’t want to muzzle anyone, but in the interest of time, because
we may have a second round of questioning, when you see the red
light illuminate brightly into your face, you will know that your 5
minutes have expired. You will not be keel-hauled at that point,
but you should wrap up shortly.

Mike, why don’t we start with you.

STATEMENT OF MICHAEL J. REMINGTON, ATTORNEY-AT-LAW
AND PARTNER, DRINKER BIDDLE & REATH, LLP

Mr. REMINGTON. Thank you, Mr. Chairman.

Mr. Chairman, Mr. Ranking Minority Member, Members of the
Subcommittee, I am grateful for the opportunity to testify before
you about the subject of CARP structure and process.

Mr. Chairman, there is no greater privilege and prestige than
having worked for this Subcommittee. Last night in preparing for
this hearing, I was reviewing some past Subcommittee hearings. I
read the printed record for a May 1, 1985, hearing on the CRT and
the Copyright Office. Mr. Chairman, you and Mr. Berman and Mr.
Boucher were Members of the Subcommittee at that time. Mr. Kas-
tenmeier set the tone for the hearing, “I have little doubt that the
tribunal is in dire need of reform. The Subcommittee has had a
classic case of a broken agency on its hands. I do not know whether
the agency is broken beyond repair. I certainly hope not.” History
does indeed repeat itself, as you stated, Mr. Chairman, and as was
stated by Mr. Boucher.

I appear on my own behalf as a member of the law firm of Drink-
er Biddle & Reath. I am authorized to state that my views comport
with my principal client, BMI, for which I serve as counsel. This
Committee is aware that BMI is a performing right organization
representing hundreds of thousands of songwriters, composers and
music publishers in the licensing of the public performing right in
their musical works.

I am experienced in and familiar with the CARP process and
structure. I am also familiar with the CARP’s predecessor, the
CRT. It is my position and that of BMI that conditions and cir-
cumstances relating to the CARP structure and process indicate a
clear need for congressional action. Any legislative reform should
minimally incorporate first a structure to promote the stability and
predictability of results; two, procedures for encouraging settlement
and a mechanism for streamlining the resolution of small claims;
and three, cost-reduction measures.

First, how to create a structure to promote stability and predict-
ability of results is a difficult problem. Tough choices must be
made, and constitutional questions about the location, what branch
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of Government, for example, of any new structure must be consid-
ered. Any reform should eliminate the ad hoc nature of the current
process. I prefer the option of a permanent panel of salaried admin-
istrative law judges supported by a professional staff, but would
certainly not object to a return of the CRT model. There would be
no appeal to the Librarian of Congress. A direct appeal to the D.C.
Circuit would be permitted.

Second, Congress should enact a mechanism for streamlining the
resolution of small claims. BMI and other music claimants have ex-
perienced three such proceedings, two of which I will mention, and
Mr. Berman alluded to these in his opening remarks. In the 1992
through 1994 DART distribution proceedings, two pro se individ-
uals were awarded $11.03 with arbitrator costs of $12,000. In the
1995 through 1998 distribution proceeding, which resulted in a
total award of $6.06 to the same two individuals, arbitrator costs
were in excess of $21,000; that is almost 3,000 times the amount
in controversy. When transaction costs repetitively so greatly ex-
ceed the amount of controversy, the CARP system is not an effec-
tive dispute resolution mechanism.

As regard to small claims, the Committee should consider three
amendments. Specifically you should consider a uniform filing fee
analogous to the fee for Federal civil action for all claimants
amounts; two, an offer of judgment mechanism analogous to rule
68 of the Federal Rules of Civil Procedure; and three, the elimi-
nation of oral hearings.

Third, irrespective of whether Congress legislates these reforms,
further cost-reduction measures should be adopted. Congress
should require the Copyright Office or any new entity to report
cost-deduction information on an annual basis. Moreover, the Office
should be forced to cap by regulation the billing rates of the arbi-
trators if you opt for that system, because hourly rates combined
with the number of hours worked could still be too costly. The of-
fice should also be empowered to cap on a case-by-case basis the
cost of the entire proceeding.

In my written statement I suggested several administrative im-
provements that would result in further cost reductions.

In conclusion, despite initial optimism about the elimination of
the CRT in 1993 and its replacement by the ad hoc CARPs, the
new process needs legislative reform. Two former Members of this
Subcommittee, both of whom became judges, the Honorable
Charles Wiggins and the Honorable George Danielson, often sound-
ed the refrain, and I am sure many of you sound the same refrain,
“if it ain’t broke, don’t fix it.” I am sure that both Judge Wiggins
and Judge Danielson, and I hope the Members on the dais, would
agree that the copyright royalty system is broken.

Mr. Chairman, Members of the Subcommittee, I and my client,
BMI, and indeed a larger group of copyright owners look forward
to working with you on the reform process. Thank you.

Mr. CoBLE. Thank you.

[The prepared statement of Mr. Remington follows:]

PREPARED STATEMENT OF MICHAEL J. REMINGTON

Mr. Chairman, Mr. Ranking Minority Member, and Members of the Sub-
committee, I appreciate the opportunity to testify before you on the important sub-
ject of “the Copyright Arbitration Royalty Panel (‘CARP’) structure and process.”
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The functioning of all institutions of government, including the Copyright Office (the
“Office”) and the Library of Congress, is critically important. The fact that a govern-
mental operation is funded through user-fees or delegates functions to non-govern-
mental individuals, such as private arbitrators, does not signify a decreased need
for legislative oversight. Vigorous program oversight is every bit as important as in-
stitutional, agency oversight.

On April 12, 2002, Mr. Chairman, you wrote a letter to interested parties (includ-
ing myself) requesting thoughts and opinions about the CARP structure process. As
a base-line starting point for examination, you further requested a review of a Re-
port of the Register of Copyrights on options to improve the process. See Options
to Improve Copyright Royalty Rate Setting and Distribution Decision-Making, A Re-
port of the Register of Copyrights (February 23, 1998) (“Register’s Report”). You,
however, specified that a Register’s Report is only a template and that comments
need not be restricted to the Report. My statement follows the approach you de-
scribed in your letter.

I appear on my own behalf but I am also authorized to state that my views com-
port with those of Broadcast Music, Inc. (“BMI”), for which I serve as Washington,
D.C. counsel. In my capacity as an attorney representing BMI, which commenced
in 1994, I am experienced in and familiar with the CARP structure and process. I
am also familiar with the CARP’s predecessor, the Copyright Royalty Tribunal
(“CRT”).

From 1978 to the present, the U.S. performing right organizations (BMI, the
American Society of Composers, Authors and Publishers (“ASCAP”) and SESAC,
Inc. (“SESAC”) [hereinafter “PROs”]) have been active participants in rate and dis-
tribution proceedings, first before the CRT and then the ad hoc CARP system that
is utilized today. Annually, in the past, the PROs have participated as claimants
to cable, satellite and DART royalty funds and, whenever necessary, participate in
distribution proceedings. In the past, they have participated in rate-setting pro-
ceedings for cable, satellite, non-commercial educational broadcasting, and jukebox
royalties. While the PROs have a successful history of settling compulsory license
matters prior to litigation, they have occasionally been obliged to litigate distribu-
tion and rate controversies. The PROs have experienced three recent CARP royalty-
distribution controversies, two in DART and one in cable (within the music cat-
egory) regarding individual claimants, one section 118 rate-adjustment proceeding
between BMI and ASCAP, acting individually, and the public broadcasting industry
(the first after twenty years of successful settlements), and another rate-adjustment
proceeding between copyright owners and satellite carriers.

For the record, I was a counsel to this Subcommittee for nearly thirteen years.
I served as Counsel from 1977 to 1981, Chief Counsel from 1983 until 1991 and Spe-
cial Counsel from 1991 to 1992. I also previously served as a prosecutor (in the At-
torney General’s Honors Program) in the U.S. Department of Justice and as Deputy
Legislative Affairs Officer in the Administrative Office of the U.S. Courts. I left the
committee staff in early 1992 to become Director of the National Commission on Ju-
dicial Discipline and Removal (“National Commission”) where I served for 18
months; I recently testified before the Subcommittee on “the operations of federal
judicial misconduct and recusal statutes.” Currently, I am a partner in the law firm
of Drinker Biddle & Reath LLP where I am the founding chair of the firm’s intellec-
tual property group. I am also an adjunct faculty member at two local-area law
schools: Catholic University’s Columbus School of Law (where I teach legislation)
and George Mason University School of Law (where I teach copyright). Except for
BMT’s interests, my firm has no other client interests in the matters before the Sub-
committee this morning.

As an alumnus of this Subcommittee, I follow its activities very closely. Mr. Chair-
man, and Mr. Ranking Minority Member, your captaincy of the Subcommittee has
been sterling, as has been the leadership of and commitment to vigorous oversight
by Chairman Sensenbrenner and the full Committee’s Ranking Minority Member,
Mr. Conyers. I would be remiss if I did not commend your able staffs.

I. BACKGROUND

Throughout its history, my client, BMI, has participated willingly in facilitating
congressional oversight, recognizing that Congress needs to monitor not only how
particular copyright laws are being implemented but how government programs are
being administered as well. Effective oversight is very useful for government offi-
cials responsible for administering programs (such as the Register of Copyrights) be-
cause it gives them an opportunity to explain and justify their decisions and prior-
ities; it also gives them the chance to hear the views, including criticisms, of the
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public and congressional committees, which control budgets and can rewrite legisla-
tion.

I am honored to sit at the witness table with the Register of Copyrights, Marybeth
Peters. I know she agrees with the importance of oversight. As we shall see, she
and her competent and committed lawyers and staff in the General Counsel’s office
have a difficult task administering a flawed statute. Furthermore, the role of the
Office and that of the CARPs, and the Librarian have in recent years become in-
creasingly more difficult. Congress has created new compulsory licenses in com-
plicated and complex areas, delegating issues of first impression to the Office and
the CARPs. As manifested in the recent webcasting proceeding, the responsibility
of an initial rate-setting can be much more onerous than a rate adjustment of a pre-
viously-established rate.

It is my position that conditions and circumstances relating to the CARP struc-
ture and process indicate the need for legislative action. A mere oversight hearing
will identify problems, but not resolve them.

Some history is in order. In 1993, Congress replaced the CRT, an independent
agency with Presidential-appointed commissioners situated within the legislative
branch that was created in the Copyright Revision Act of 1976, with ad hoc CARPs
within the Library of Congress. See the Copyright Royalty Tribunal Reform Act of
1993, Pub. L. No. 103-198, 107 Stat. 2304 (1993). Today, whenever there is a con-
troversy on the distribution of compulsory copyright royalties or the adjustment of
copyright royalty rates, the Librarian is authorized to convene a three-person CARP.
Administrative responsibilities prior to the declaration of a controversy are assigned
to the Copyright Office. I believe that this is the first oversight hearing conducted
by the Committee specifically on the operations of the CARP structure and process.

In the legislative history that accompanies the Act, this Committee evidenced the
view that “ad hoc arbitration panels are better suited to handle the functions of the
Tribunal. . . . Testimony of witnesses before both Houses on the proposal supports
this conclusion.” H.R. Rep. No. 103-286, at 11 (1993). In light of clear statutory text
and consistent legislative history, one court found that the CARP system was cre-
ated by Congress and implemented by the Office to facilitate “expeditious and infor-
mal settlement of claims at the administrative level and to discourage resort to for-
mal, protracted and costly judicial processes of resolving disputes.” National Ass’n
of Broadcasters v. Librarian of Congress, 146 F. 3d 907, 920 (D.C. Cir. 1998).

Unfortunately, the CARP system has not fulfilled the policy promises of informal,
expeditious and inexpensive dispute resolution of royalty controversies. The Copy-
right Office itself, which sits at the vortex of the CARP system, recognizes that the
system has suffered from “major problems.” See Register’s Report at 11. In retro-
spect, it was probably an error for the Congress to have abolished the CRT rather
than modifying or altering it.

Few dispute that the CARP system has proved to be just the opposite: that is,
time-consuming, formal and very expensive. It has not promoted stability and pre-
dictability of results. The CARP system does not discourage resort to the costly, for-
mal and protracted process. Settlements are often hard to achieve.

The system should be reformed by Congress, sooner rather than later. Key mem-
bers of the legislative branch seem to agree. Mr. Chairman, in 1998, shortly after
issuance of the Register’s Report, you introduced legislation to replace the ad hoc
CARP system with a permanent Copyright Royalty Adjudication Board composed of
full-time chief administrative copyright judges, and such part-time administrative
copyright judges as the Librarian upon the recommendation of the Register, finds
necessary. See H.R. 3210, 105th Cong., 2d Sess. (1998). Companion legislation was
introduced in the Senate by Senators Hatch, Leahy, and Kohl. See S. 1720, 105th
Cong., 2d Sess. (1998). Mr. Chairman, on April 12, 2002, you took the further step
(described above) of writing a letter to interested parties soliciting views about the
CARP structure and process.

In my view, any legislative reforms should minimally incorporate: (1) a structure
to promote the stability and predictability of results; (2) procedures for encouraging
settlement of small claims and a mechanism for streamlining the resolution of small
claims; and (3) cost-reduction measures.

II. CONGRESS SHOULD CREATE A STRUCTURE TO PROMOTE THE STABILITY AND
PREDICTABILITY OF RESULTS.

The nature of ad hoc arbitration panels inevitably leads to a lack of stability in
decision-making and a decrease in the predictability of results, thereby eroding con-
fidence in the process. What to do to reform the process is a difficult problem. Tough
choices must be made and constitutional questions about the location (what branch
of government) of any new structure must be considered. Any reform should elimi-
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nate the ad hoc nature of the process either through a standing cadre of administra-
tive copyright judges on salary equipped with a professional staff, a return to the
CRT model (with Presidential appointments and advice and consent of the Senate),
or appointment of a permanent, salaried administrative copyright judge (with part-
time, salaried colleagues) supported by a professional staff. Continuity among deci-
sion-makers and a certain degree of institutional memory are essential. As a general
proposition, decision-makers should have expertise (or the ability to acquire knowl-
edge through staff) in applicable law, regulations, precedents and subject matter,
and in conducting adjudicatory proceedings.

I prefer a replacement of the CARP system. But if the current system is main-
tained, the pool of potential CARP members should be expanded. And if the pool
is expanded—particularly to include qualified non-lawyers—each party should be
permitted a specified number of peremptory challenges (to be determined on a case-
by-case basis prior to selection) to proposed panel members as is standard practice
in other arbitral fora. Such a rule would reduce the potential for prejudice and con-
tinue to ensure that panels consist of qualified, impartial members.

The Register’s Report sets forth five options for reform. Notwithstanding whatever
option is selected by the Congress, the Register recommends that the CARP system
should include eleven features. See Register’s Report at 11-12. I agree with some
of these features, to wit:

o the statutory requirement that CARP panelists have arbitration experience
should be deleted,;

o the word “adjudicator” can be substituted for “arbitrator” wherever mentioned

in the law;

individuals not associated with an arbitration association, but who meet the

qualifications, should be permitted to put their own names into nomination;

e the Office should be statutorily authorized to cap, by regulation, the billing
rate of arbitrators; and

o authorize the assessment of CARP costs on any party that fails to negotiate
a settlement in good faith (akin to Rule 68, Federal Rules of Civil Procedure).

All of these items address the salutary goals of promoting stability, expeditious deci-
sion-making, and decreased costs. They, however, may not go far enough. For exam-
ple, cost-caps on the billing rates of arbitrators would not, standing alone, cap the
overall costs of a proceeding. The Office’s authority to cap costs should be broadened
to cover the entire proceeding.

Three of the Register’s other recommended features are not objectionable:

o Extend the current time limit from 180 days to 270 days per proceeding;

e Extend the current time limit to review CARP decisions from 60 days to 90
days; and
e Provide by law a procedure to petition the CARP for reconsideration of its de-
cision.
Nevertheless, careful heed should be taken to avoid the unintended consequences
of delaying expeditious decision-making and escalating costs.

Stated differently, a minimalist approach to CARP reform, even if the Register’s
features were implemented, would, in my opinion, still be doomed to failure. More
radical surgery is required. That radical surgery should remedy two structural prob-
lems in the current statute.

First, the Copyright Office is placed in the schizophrenic situation of being the
intake agency (a clerk of court, of sorts) and the appellate court (as advisor to the
Librarian) for CARP decisions. Such dual responsibility is extremely rare in the
United States and the Office clearly has struggled with balancing its two roles. For
example, in fear of tainting future appellate decisions, the Office often bucks thresh-
old questions to a CARP, refusing to decide them at the stage of the process when
they should be decided. Congress should either eliminate the Office’s intake role or
remove its appellate responsibilities.

Second, in the U.S. justice system, minimal standards of due process dictate one
appeal of right, with a second discretionary appeal (as a safety check on the initial
appeal). This was the practice under the CRT’s statute, and it basically is the prac-
tice adopted by the caselaw of the D.C. Circuit (which is the appropriate circuit for
judicial review of copyright arbitration royalty appeals). After determining the ap-
pellate role of the Librarian of Congress (and the advisory role of the Copyright Of-
fice), this Committee should follow the justice-system standards that have been used
over the years for the U.S. magistrate, bankruptcy court, and Article I court sys-
tems.
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III. CONGRESS SHOULD ENACT PROCEDURES FOR ENCOURAGING SETTLEMENT OF SMALL
CLAIMS, AND A MECHANISM FOR STREAMLINING THE RESOLUTION OF SMALL CLAIMS.

The statutory mandate prescribing allocation of CARP costs in a “distribution pro-
ceeding in proportion to the royalty funds awarded to each party” has had the unfor-
tunate effect of allowing those with small claims to inflate their claims and force
litigation at the expense of other parties. Abuses of the process have occurred and
the Office has consistently found that it lacks authority either to prevent these
abuses or to expedite decision-making. Arbitrator costs alone far exceed the amount-
in-controversy. For example;

e the costs of the arbitrators in the 1992-94 Digital Audio Recording Tech-
nology (‘DART”) distribution proceeding, which resulted in an award of $11.03
to two individual claimants were more than $12,000 (more than one thousand
times the amount-in-controversy);

the costs of the arbitrators in the 1995-98 DART distribution proceeding,
which resulted in a total award of $6.06 to the same two individual claimants
($5.04 to one and $1.02 to the second) were in excess of $21,000 (almost three
thousand times the amount-in-controversy); and

in the 1991 Cable Distribution Proceeding (Phase II), the arbitrators awarded
$63.74 to an individual claimant, yet the costs of the arbitrators were more
than five hundred times that amount.

To make it worse from a cost-perspective, all of these matters, after final disposi-
tion by the Librarian of Congress, were appealed to the U.S. Court of Appeals for
the District of Columbia. The appeal in the second matter was withdrawn; the ap-
peals in the first and third matters necessitated the preparation of a record on ap-
peal and the submission of briefs by the U.S. Department of Justice and the parties.
Both appeals were summarily denied. One went even farther because it was sub-
jected to a petition for certiorari in the U.S. Supreme Court and a petition for re-
hearing before the Court. And, all three proceedings were “paper” proceedings before
the respective CARPs designed to reduce arbitrator costs. The PROs were not the
only institutional parties forced to bear these costs. Additionally, it should be noted
that said costs do not include outside attorneys’ fees, in-house attorneys’ fees and
staff time, Copyright Office cost deductions from the funds and costs to the U.S. De-
partment of Justice. In the two DART proceedings, the PROs were part of a “set-
tling party” team that also included the National Music Publishers’ Association, the
Songwriters Guild of America, the Gospel Music Coalition, and Copyright Manage-
ment, Inc., with costs borne by their respective individual members and affiliates.
In the cable proceeding, the PROs acted together.

When transaction costs so greatly exceed the amount-in-controversy, the CARP
system is not an efficient and effective dispute-resolution device. In all three pro-
ceedings, the individuals rejected repeated attempts to settle for reasonable
amounts. Neither the Office nor the arbitrators paid more than lipservice to settle-
ment—neither took an active role (similar to that performed by U.S. district court
judges or U.S. magistrate judges) to encourage settlements. Claimants with small
claims have been able to use existing CARP rules to prolong CARP proceedings and
derail settlements at virtually no cost to themselves, but at substantial cost to all
other interested parties. In these circumstances, it is abundantly clear that the
CARP system has not met the expectations of its congressional sponsors or the par-
ties who are compelled to litigate their royalty distribution disputes within the con-
fines of this system.

Several of the reforms (particularly those related to small claims) discussed in the
Register’s Report would foster the goal of settling claims at the administrative level,
minimizing costs and encouraging expeditious and efficient resolution of disputes.
To achieve these goals, statutory changes are necessary. Otherwise, the Register
would already have implemented the proposed changes as regulations.

The Committee should consider three amendments to the Copyright Act to cure
statutory defects and misuses of the rules, while at the same time giving due rec-
ognition to the rights of those with small, albeit valid, claims to participate in CARP
proceedings. The intent of these proposals is to create an incentive for all parties
to engage in meaningful settlement discussions prior to commencement of CARP
proceedings. The amendments are not designed to injure or threat unfairly small
claimants. Specifically, I propose that there be: (1) a uniform filing fee (analogous
to the filing fee for a federal civil action) for all claimants; (2) an offer of judgment
mechanism analogous to Rule 68 of the Federal Rules of Civil Procedure applicable
to small claims; and (3) the elimination of oral hearings in small claims proceedings.

A. Establishment of a Filing Fee. 1 propose that all parties in a copyright arbitra-
tion royalty distribution or rate proceeding pay a filing fee at the time of filing a
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notice of intent to participate. The filing fee would be identical to that required for
all litigants filing civil actions in federal district courts (currently $150.00). See 28
U.S.C. §1914. Because the filing fee would be pegged to a notice of intent to partici-
pate, a single fee would be paid for each notice filed. The Office now requires a sin-
gle notice of intent for both Phase I and II proceedings with respect to cable and
satellite distributions; therefore, only one filing fee would be paid for each pro-
ceeding.

Establishment of a filing fee would ensure that all parties share a base-level bur-
den of the costs of the proceeding. The filing fee would be paid before the commence-
ment of a proceeding because such filing fee could very well exceed the ultimate
amount of any award, as it would have in the case of the DART and cable pro-
ceedings discussed above.

Moreover, payment of a filing fee—which would be added to the relevant fund or
subfund—could help defray the administrative costs incurred by the Office in con-
nection with these proceedings. As stated above, the administrative costs of some
proceedings are disproportionately high compared with the funds in controversy. A
filing fee would result in a more reasonable relationship between administrative
costs and the amount of the funds in controversy.

Finally, payment of a reasonable filing fee by all parties who file a notice of intent
to participate in a royalty distribution or rate adjustment proceeding would discour-
age the filing of frivolous claims and create an incentive for all parties, regardless
of the size of their claims, to engage, early on, in meaningful settlement discussions.
This is particularly true with regard to those asserting small claims, who have little
or no incentive to engage in significant settlement discussions under the current
statute and CARP regulations. I would be happy to assist in the drafting process.

B. Offers of Judgment to Small Claimants. An offer of judgment procedure—simi-
lar to that found in Rule 68 of the Federal Rules of Civil Procedure—to encourage
settlements and to avoid protracted arbitration proceedings should be enacted. Such
a procedure would apply only in small claims matters where the amount-in-con-
troversy is $15,000 or less (per annual fund) and where the costs of the arbitration
may well significantly exceed the amount-in-controversy.

Rule 68 has the force of statutory law, having been proposed by the U.S. Supreme
Court and permitted to go into effect by the Congress. Application of its concepts
to small claims in copyright arbitration distribution proceedings would encourage
the settlement of small claims, and would promote the imposition of sanctions in
instances of abuse. I would be pleased to assist in the drafting process.

C. Elimination of Oral Hearings in Small Claims Proceedings. Cost savings were
achieved in the three small claims proceedings mentioned above because they were
all adjudicated on the basis of paper (not oral) proceedings. But unnecessary costs
were incurred due to the current unwillingness of the Copyright Office (or lack of
authority therein) to grant motions to proceed on paper documents, deferring this
decision to an as yet unconstituted CARP where the motion is later subjected to oral
arguments. Cases involving small claims (defined statutorily) should automatically
be subjected to a paper proceeding. In matters where no genuine issues of material
fact exist, the Office should be statutorily authorized to make a summary judgment
decision based on facts not in dispute, applicable law and precedents, before the
CARP is empanelled.

IV. CONGRESS SHOULD ENACT OTHER COST-REDUCTION MEASURES.

Creation of a permanent structure with salaried government employees, along
with a small claims process, would inevitably save substantial costs in comparison
to the current CARP system with no decrease in the quality of decision-making. Ir-
respective of whether Congress legislates these reforms, further cost-reduction
measures can and should be adopted.

Under current law, the Library of Congress and the Office may deduct reasonable
costs from royalty fees deposited or collected. Such deductions are generally made
before royalties are distributed to any copyright claimants. See 17 U.S.C. §802(h).
These deductions, which are significant, are not readily ascertainable by the public
or to the responsible appropriation and authorization committees in the legislative
branch. All that is known is that costs are paid by copyright owners. The fact that
no costs are at taxpayer expense does not signify the absence of a need for fiscal
accountability. As in the business world, the system would benefit from transparent,
sound and consistent accounting practices. Questions could be answered: Are inquir-
ies posed to the Copyright Office by the general public deducted from royalty funds?
Are congressional inquiries? Are user costs increasing or decreasing? Does the Office
have a mechanism to prevent abuses on its time and resources? Let me make it
clear that there is no evidence of waste or abuse in the Office’s accounting practices.
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However, if Congress required that the Office (or any new entity) report cost-deduc-
tion information on an annual basis to the House and Senate Judiciary Committees,
good government (including cost savings) would be served. Through your oversight
power, the House and Senate Judiciary Committees could then monitor the costs
being shouldered by authors and copyright owners. Without cost data, your ability
to assess the functioning of the CARP process is hobbled. Copyright owners should
know how costly is a system for which they pay. The administrative head of the
CARP process should know how important are fiscal responsibilities.

Moreover, as discussed above, to further reduce costs, the Office should be author-
ized to cap, by regulation, the billing rates of arbitrators. Currently, there is a wide
disparity in these rates. The Office has not allowed arbitrators to be stricken on the
basis of high-hourly rates. Authorization of a cap on rates, if responsibly imple-
mented by the Office, could solve this problem. Because hourly rates (combined with
the number of hours worked) could still be too costly, the Office should also be em-
powered to cap on a case-by-case basis the costs of an entire proceeding.

V. ADMINISTRATIVE IMPROVEMENTS COULD BE IMPLEMENTED.

Several improvements could ordinarily be made to the CARP process though
amendments to Office rules and regulations. As a group for the past five years,
copyright owners have made numerous proposals to the Office that have not been
implemented. The Committee should either consider enactment of these proposals
as legislative changes or strongly encourage the Office to take immediate regulatory
action (within a designated time-period with a report back to the Congress):

A. Public Records. Contemporaneous notice of CARP decisions through publication
in the Federal Register is necessary. The Office has made laudable improvements
to its website; these improvements should be expanded to the CARP process.

B. Settlement Period. A formal settlement time-period (with adequate time and
notice to the parties of the names and addresses or other participants) before the
filing of written direct cases should be required.

C. Precedential Rulings. Rulings of the Librarian and the CARPs are to be ac-
corded precedential effect in subsequent proceedings. The Office should establish a
repository readily available to the public electronically and at the Library of Con-
gress, which collects all rulings of the Librarian and the CARPs.

D. Summary Judgment Authority. If there are no genuine issues of material fact
in dispute, the Office should be entitled to make a decision disposing of the matter
prior to an adjudication by a CARP.

A final word about judicial education. The Office should avail itself of judicial edu-
cation programs that are provided to administrators and judges in the judicial
branch of government, and ALJs in the executive branch. Admittedly, it is rare for
legislative branch official to cross-fertilize with their counterparts in the other two
branches. But, I am confident that a letter from you, Mr. Chairman, to the Director
of the Federal Judicial Center, for example, would suffice to admit Copyright Office
officials to appropriate educational sessions at the Center.

CONCLUSION

Mr. Chairman and Mr. Ranking Member, I again commend you for your leader-
ship on intellectual property issues, and copyright law in general, including the
process in which certain copyright royalties are distributed and royalty rates estab-
lished. Despite initial optimism after the elimination of the CRT in 1993 and its re-
placement by the ad hoc CARPs, the new process has proven to be flawed and in
dire need of legislative improvements. Two former Members of this Subcommittee,
both of whom became judges (the Honorable Charles Wiggins and the Honorable
George Danielson) often sounded the refrain: “If it ain’t broke, don’t fix it.” I am
sure that both would conclude, after these hearings, that the CARP system is bro-
ken. In sum, Congress should:

e replace the ad hoc nature of the CARP process with a permanent panel of
salaried administrative law judges supported by a professional staff;

e create a small claims process;

o further reduce costs and add fiscal accountability to the process;

e promote various administrative improvements; and

e continue to exercise vigorous oversight.

I look forward to working with you on effectuating these improvements.

Mr. CoBLE. Mr. Garrett.
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STATEMENT OF ROBERT A. GARRETT, ATTORNEY-AT-LAW AND
PARTNER, ARNOLD & PORTER

Mr. GARRETT. Mr. Chairman, Members of the Subcommittee, let
me thank you for inviting me to testify this afternoon. It is an
honor to appear before you and the Subcommittee as well as to be
on a panel with the Register of Copyrights and my colleagues.

Let me summarize my statement with three points. First I be-
lieve that all parties here share common objectives, and they want
a system that produces consistent results, they want a system that
produces credible results, but I believe most importantly they also
want a system that produces results at an affordable cost. This is
a concern that everyone shares regardless of whether it is a copy-
right owner or a copyright user, a small party or a large party.

The existing system, I believe, is too costly. It is a system that
is not affordable for all parties. As you consider the different op-
tions and different alternatives before you, I ask that you put fore-
most in your consideration issues of cost, trying to make this proc-
ess one that is more affordable, one that is less costly to all of the
participants.

Secondly, Mr. Chairman, you have wisely entitled these hearings
as CARP structure and process. I believe the terms “structure” and
“process” encompass the principal issues that are before you. But
in my view, the most important issues here are those that relate
to structure and not to process, and the changes that should be
made here are changes that go to process and not to structure.

When these issues have arisen in the past, the primary focus has
been on structure and trying to determine which decisionmaking
body is the best and most suited for resolving copyright royalty al-
locations or copyright royalty ratemaking. The thought is that if
you simply get the right body, the right decisionmaking body, that
the problems are going to go away, and I don’t believe that that
is the case, Mr. Chairman. I believe that the problems here, par-
ticularly the problems of cost, are ones that relate more to process.
I believe that your specific focus here should be on trying to im-
prove that process.

Thirdly, there are several different process issues that I believe
should be addressed. My written statement highlights two of them,
two that I consider to be the most important at least. These are
the issues that concern the system of evidentiary hearings as well
as discovery before the existing CARPs. I think without a doubt the
two principal cost concerns, the two principal costs of the current
system, are the evidentiary hearings and discovery. I believe that
one should either eliminate or severely restrict the scope of the evi-
dentiary hearings. They are not necessary, they are very costly,
and I don’t think that they produce markedly different results from
a paper proceeding. It is frequently done by administrative agen-
cies in the United States using a paper record, and I would rec-
ommend that example as well here.

With respect to discovery, I believe that that, too, should be
eliminated. We have a very different form of discovery in the CARP
proceedings, the hybrid form, and it is not the Federal Rules of
Civil Procedure type of discovery. It is a limited form of discovery,
which is nevertheless one that is very costly, one that breeds un-
certainty, and I think that the results of the cases, the results of
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the different proceedings before the CARPs, would not be materi-
ally different if one did eliminate discovery.

Let me just say in conclusion, Mr. Chairman, that there are a
number of difficult issues here. I believe that you have done exactly
the right thing by asking those who are affected by this process to
give their views. I know that my colleagues have views that some—
that they probably share generally, and some have different views.
And I look forward to working with you and the Subcommittee in
resolving these different issues.

Mr. CoBLE. Thank you, Mr. Garrett.

[The prepared statement of Mr. Garrett follows:]

PREPARED STATEMENT OF ROBERT ALAN GARRETT

Mr. Chairman and members of the Subcommittee, my name is Bob Garrett and
I am a partner in the law firm of Arnold & Porter in Washington, D.C. Thank you
for inviting me to testify as part of your oversight hearing on “The CARP (Copyright
Arbitration Royalty Panel) Structure and Process.” During the past twenty-five
years, I have represented professional and collegiate sports interests and the record-
ing industry in several proceedings before CARPs and their predecessor, the Copy-
right Royalty Tribunal (“CRT”). However, I am not testifying today on behalf of
these clients. The views I express are my own and do not necessarily reflect the
views of any other party. I am here to offer my perspective, based upon my experi-
ence, concerning the CARP structure and process. Before I do so, I believe it is use-
ful to discuss briefly (1) the nature and history of the CARP system; and (2) the
policy objectives that you may wish to consider in assessing that system.

1. NATURE AND HISTORY OF THE CARP SYSTEM

Twenty years ago, in November of 1982, the CRT issued a decision in which it
set the royalty rate that cable systems must pay when they retransmit certain copy-
righted television programming. Ted Turner of Turner Broadcasting, a vocal critic
of the CRT and its rate decision, testified before Congress that “this CRT decision
puts us out of business” because the rate is too high; “they have knocked us out,
and I didn’t even go talk to them because I didn’t figure that they would put us
out.” Cable Copyright and Signal Carriage Act of 1982: Joint Hearing on H.R. 5949
Before the Comm. on Commerce, Science, and Transp. and the Comm. on the Judici-
ary, 97th Cong. 114 (1982). Senator Long of Louisiana interjected, “Please excuse
me, but who is this CRT?” Mr. Turner responded:

That is a good question. . . . I had never met anybody on it. It is a group. I
knew they existed, but I didn’t know they did anything. . . . [Then they re-
leased their decision] on my 44th birthday, 2 ° weeks ago, and I was in shock.

Id. at 114-15.

More recently, the question being asked is, “Who is this CARP?” The simple an-
swer is that nine years ago, in the Copyright Royalty Tribunal Reform Act of 1993,
Congress chose to replace the CRT with a system that relies upon multiple ad hoc
panels of arbitrators called “CARPs”—the acronym for “Copyright Arbitration Roy-
alty Panels.” The purpose of CARPs is twofold: (1) to determine royalty rates and
terms for the use of copyrighted works pursuant to compulsory licenses in Sections
111, 112, 114, 115, 116, 118 and 119 of the Copyright Act; and (2) to allocate among
copyright owners compulsory licensing royalties collected pursuant to Sections 111,
116, 119 and 1003 of the Copyright Act. As you know, Mr. Chairman, these compul-
sory or “statutory” licensing provisions generally compel copyright owners to license
certain uses of their works to different parties who pay the prescribed royalty and
comply with other statutory and regulatory conditions.

Each CARP consists of three private attorneys who are nominated by professional
arbitration associations and appointed by the Librarian of Congress after consulta-
tion with the Register of Copyrights and input from the affected parties. A CARP
normally conducts a trial-like evidentiary hearing in which interested parties
present evidence and argument and cross-examine witnesses. These hearings can be
quite extensive; for example, the most recent CARP, that involving the royalty to
be paid by webcasters when they transmit sound recordings over the Internet, con-
sumed 40 days of evidentiary hearings and generated almost 15,000 pages of tran-
script as well as thousands of additional pages of written testimony and exhibits.
Following the evidentiary hearings, the CARP issues a written report in which it
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recommends, based upon the record before it and relevant precedent, a royalty rate
or royalty allocation. The Register of Copyrights reviews the CARP’s report and
makes a recommendation as to whether the Librarian of Congress should adopt or
should modify that report. If the Librarian rejects the CARP report in whole or in
part, he must reach his own decision with the advice of the Register. Parties may
seek judicial review of the Librarian’s decision in the U.S. Court of Appeals for the
District of Columbia Circuit. See generally 17 U.S.C. §§801 & 802.

As long as compulsory licenses exist, it will be necessary for either Congress or
some other body, like a CARP, to determine the amount of compulsory licensing roy-
alties that copyright owners are entitled to receive. There is, of course, nothing
novel about this concept. The 1710 Statute of Anne—from which copyright law in
the United States is a direct descendant—authorized several different government
officials, including the Archbishop of Canterbury and the Lord Keeper of the Great
Seal, to resolve disputes over whether the cost of a particular book was “too high
and unreasonable” and to set prices that “according to the best of their judgments

. shall seem just and reasonable.” 8 Anne C. 19, §4 (1710), reprinted in 8
Nimmer on Copyright, App. 7-7 to 7-9 (2002). Likewise, the Great State of North
Carolina, following the Articles of Confederation, empowered local courts to deter-
mine the price of copyrighted books, maps and charts—in cases where the author
or publisher “set an unreasonable price on the same, regard being had to the prob-
able labour, expence, and risk of such author and publisher.” Laws of the State of
North Carolina, ch. 26, sec. II (1785), reprinted in 8 Nimmer on Copyright, App. 7—
33 (2002). See generally Korman & Koenigsberg, The First Proceeding Before the
Copyright Royalty Tribunal: ASCAP and the Public Broadcasters, 1 Comm. & the
Law 15, 17-18 (1979). The CARP system may thus be viewed as merely the most
current mechanism by which government-set prices replace market-set prices for the
right to use intellectual property in the United States.

2. POLICY OBJECTIVES

Over the years there has been considerable debate concerning the appropriate
structure and process for setting copyright royalty rates and allocating copyright
royalties. As discussed below, that debate has produced a number of different ideas
as to the most appropriate structure and process. It also has identified the principal
policy objectives that the affected parties believe should be achieved in determining
that structure and process. Briefly-stated, there are three such objectives—those
that relate to Cost, to Consistency and to Credibility:

o Cost—copyright owners and copyright users alike are understandably con-
cerned about the costs of rate-setting and royalty allocation proceedings.
These costs can be quite substantial. They take the form of, among other
things, attorney fees, expert witness fees, consultant fees, arbitrator fees,
Copyright Office costs, out-of-pocket expenses and time lost from running
businesses and producing copyrighted works. These costs have the effect of
both decreasing the compulsory licensing royalties that copyright owners re-
ceive and increasing the amounts that copyright users must pay for the com-
pulsory license—a result that is inherently antithetical to a principal purpose
of compulsory licensing, i.e., the reduction of transaction costs. The parties af-
fected by compulsory licensing seek a system of ratemaking and royalty allo-
cation that minimizes their costs as much as possible.

Consistency—the parties also seek a system that fosters predictability and
continuity. It is generally accepted that voluntary settlements among affected
parties to royalty disputes are preferable to having those disputes resolved
through litigation and government intervention. Procedural and substantive
consistency are necessary to provide the parties with the greatest possible de-
gree of certainty in assessing litigation risks and considering prospects for
settlement. Such consistency promotes settlement and reduces cost.

Credibility—the parties also seek a system with a decision-making process
that they believe is legitimate; they want to feel that the decision-makers un-
derstand the issues involved in the cases being decided and that those cases
are decided in a timely and professional manner. The objective here is to en-
sure that the system is not only fair and reasonable, but that the affected
parties also perceive it as fair and reasonable.

While there may be general agreement as to the principal policy objectives, the
parties do not always agree on whether or to what extent particular structures or
procedures achieve those objectives. Moreover, it is not possible to achieve all these
objectives equally in determining the most appropriate structure and process of
copyright rate-setting and royalty allocation. When choosing among particular struc-
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tural and procedural alternatives, it may be necessary to make trade-offs. A par-
ticular procedure, such as requiring full-blown federal court discovery, may enhance
at least perceptions as to the credibility of the decision-making process. But that
procedure may also come at a financial cost and a time-delay that is unacceptable
to all or some of the parties. Each party, and ultimately the Copyright Office and
Congress, must prioritize the above objectives in assessing each of the relevant
structural and process options.

3. STRUCTURAL OPTIONS

When Parliament enacted the Statute of Anne in 1710, it apparently had a dif-
ficult time deciding who should be responsible for resolving disputes over the price
of copyrighted books. Accordingly, it gave that responsibility to several different per-
sons. Individuals who thought the market price was too high could choose to seek
relief (1) in a judicial forum (from the Chancellor and the Lord Chief Justices); (2)
in an administrative or quasi-administrative forum (from the Lord Chief Baron of
the Exchequer, the Archbishop of Canterbury and the Lord Keeper of the Great Seal
of Britain); or (3) from private bodies with official sanction (Vice-Chancellors of the
Universities). See 8 Anne C. 19, §4 (1710); Korman & Koenigsberg, supra at 18.
There also has been no shortage of ideas here in the United States as to the most
appropriate structure for setting compulsory licensing royalty rates and allocating
compulsory licensing royalties.

a. Proposals Leading to CRT Creation

The CRT had its origins in a 1969 Senate bill that comprehensively revised the
Copyright Act of 1909 and provided for various compulsory licenses. That bill en-
trusted royalty ratemaking and distribution responsibilities to a body it named the
“Copyright Royalty Tribunal.” The Tribunal, as envisioned by the Senate bill, was
very different than the CRT that eventually emerged in the Copyright Act of 1976.
Under the Senate version, the Tribunal consisted of ad hoc arbitration panels cre-
ated by the Register of Copyrights from lists of arbitrators supplied by the American
Arbitration Association or similar organizations—in short, a structure similar to the
current CARP system. The Senate ultimately approved this structure, along with
provisions that subjected Tribunal rate decisions to Congressional veto and limited
judicial review of Tribunal decisions to cases of corruption, fraud, partiality or other
prejudicial misconduct. See CRT Reform and Compulsory Licenses, 1985: Hearings
on H.R. 2752 and H.R. 2784 Before the Subcomm. on Courts, Civil Liberties, and
the Admin. of Justice of the House Comm. on the Judiciary, 99th Cong. 84-85
(1985) (Statement of Donald Curran, Associate Librarian of Congress and Acting
Register of Copyrights) (“Curran Statement”).

The House changed that structure, in part out of concerns over whether it was
constitutional for an employee in the Legislative Branch, the Register, to appoint
Tribunal members who perform executive branch functions. That concern was
heightened by the then recent decision in Buckley v. Valeo, 424 U.S. 1 (1976). There
the Supreme Court held that persons exercising executive branch functions must be
appointed in accordance with Article II, Section 2, Clause 2 of the Constitution,
which requires appointments by the President, the courts or “heads of departments.”

The copyright revision bill that the House passed in 1976 established a perma-
nent “Copyright Royalty Commission,” consisting of three members appointed by the
President for staggered terms of five years. The House bill also expanded judicial
review, and it eliminated the legislative veto of the Commission’s rate determina-
tions. According to the House Report accompanying the copyright revision legisla-
tion, such determinations “were not appropriate subjects for regular review by Con-
gress.” H. Rep. No. 94-1476 at 179 (1976).

The conferees generally acceded to the House version—except that they renamed
the Commission the “Copyright Royalty Tribunal;” and they expanded the number
of commissioners to five appointed by the President (and confirmed by the Senate)
for staggered seven-year terms. (The number of CRT commissioners was reduced to
three in 1990). The CRT became an independent agency in the legislative branch
that received administrative support from the Library of Congress but had its deci-
sions reviewed directly by the federal court of appeals. See Conf. Rep. No. 94-1733
at 81-82 (1976).

b. Proposals Leading to CRT Abolition

Although Congress considered significantly different structures for royalty rate
setting and royalty allocation before creating the CRT in the 1976 Act, the affected
parties apparently paid little attention to this issue. Tom Brennan, the first CRT
Chairman (who also served as chief counsel to the Senate Subcommittee on Patents,
Trademarks and Copyrights during its consideration of that legislation) observed:
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Seldom has an entirely new agency of the federal government been created with
so little study, and such limited input and analysis by the private interests
most directly involved.

Brennan, The Copyright Royalty Tribunal—An American Perspective, 34 J. Copy-
right Soc’y 148 (1986). In the years following its creation, however, the CRT received
considerably more attention. Upset by a 1982 CRT rate decision, the cable industry
called for the abolition of the CRT. Certain CRT commissioners, as they were leav-
ing the Tribunal, also called for its abolition. Concerns were expressed over whether
the workload required several full-time commissioners and whether political ap-
pointees, particularly those with no copyright or communications industry experi-
ence, were best qualified for making decisions as to copyright rate determinations
and royalty distributions.

During the 1980’s and early 1990’s Congress considered a host of different and
generally conflicting proposals as to the structure that should be established for roy-
alty rate-setting and distribution. These proposals included the following—

¢ Eliminate the compulsory licenses and allow market negotiations, thereby ob-
viating the need for any ratesetting and royalty allocation mechanism;

Place the CRT in the Copyright Office;
Transfer the CRT’s responsibilities to the Copyright Office;

Place the CRT in the Department of Commerce and vest authority to appoint
Tribunal members in the Secretary of Commerce;

Place the CRT in a regulatory agency such as the FCC or FTC, which would
assign fact-finding responsibilities to ALJs;

Vest authority to appoint CRT members in a federal court;

Reconstitute the CRT as an independent agency in the executive, legislative
or judicial branch;

Reconstitute the CRT as a part-time commission of experts in communica-
tions or copyright law who oversee ad hoc arbitration panels;

Transfer the CRT’s responsibilities to a federal court or to a newly created
copyright court, which could make use of special masters (similar to the
ASCAP and BMI rate courts);

o Adopt a system of private arbitration (similar to that in some European coun-
tries) where collective bargaining units would have the authority to bind all
affected parties, with judicial or administrative review or compulsory arbitra-
tion only where the bargaining units are unable to agree;

e Implement a 1981 GAO suggestion of making CRT membership part-time,

with Presidentially-appointed members meeting at the call of the Register of

Copyrights;

Retain the CRT with only one full-time commissioner and two part-time com-

missioners who would utilize ALJs to conduct fact-finding and to render ini-

tial decisions;

Set royalty rates in the law with an objective self-adjusting mechanism;

Require private arbitration under the rules of the American Arbitration Asso-

ciation before arbitrators selected for a term of three years; and

Transfer the CRT’s responsibilities to panels of ALJs, appointed for terms of

several years, that would operate within the Copyright Office.

In 1993 Congress concluded that there was insufficient work to justify a full-time
agency. See H.R. Rep. No. 103-286, at 9 (1993). It thus enacted the Copyright Roy-
alty Tribunal Reform Act of 1993, which abolished the CRT and replaced it with
the CARP system. As discussed above, the CARP system is comparable to the one
that the Senate had originally approved during its consideration of the Copyright
Act of 1976. One major difference was that the 1993 law contemplated review of
CARP decisions by the Register and Librarian prior to judicial review, while the
Senate version, as also noted above, provided for legislative veto and limited judicial
review.

c. Proposals For CARP Reform

The debate over the proper structure for royalty rate-setting and distribution did
not end with the Copyright Royalty Tribunal Reform Act of 1993. In 1996 Senator
Hatch introduced a bill that would have replaced the CARPs with single ALJs in
a newly-created U.S. Intellectual Property Organization (“USIPO”). The USIPO
would have consisted of the Copyright Office and the Patent and Trademark Office.
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Under Senator Hatch’s bill, an ALJ’s decision could be appealed to the Commis-
sioner of the USIPO and then to the U.S. Court of Appeals for the Federal Circuit.

In mid-1997 a CARP recommended a royalty rate that the satellite carrier indus-
try considered too high. Accordingly, the satellite carriers urged Congress to reform
the CARP process. In early 1998 the Copyright Office presented Congress with five
options for doing so. Those options, which were comparable to some of the options
that had been discussed during the debates over CRT reform, were:

(1) Retain the CARPs but make certain improvements in the CARP system,;
(2) Replace the CARPs with ALJs;

(3) Replace the CARPs with non-ALJ presiding judges; replace the CARPs with
a Copyright Royalty Adjudication Board (“CRAB”); and replace the CARPs
with a new, independent regulatory agency.

See U.S. Copyright Office, Options to Improve Copyright Royalty Rate Setting And
Distribution Decision-Making (Feb. 23, 1998) (“1998 Register Report”); Hearing Be-
fore the Subcomm. On Courts and Intellectual Property of the House Comm. on the
Judiciary, 105th Cong. 14 (1998) (Prepared Statement of Hon. Marybeth Peters,
Register of Copyrights) (“1998 Register Statement”).

The Register concluded that the CARP system (a) is too expensive because of the
high costs of the arbitrators; (b) lacks stability and predictability of results; and (c)
places a burden on the Copyright Office and the Library of Congress. 1998 Register
Report at ii. “Our experience with this system over the past few years,” said the
Register, “has persuaded us that it is burdensome, costly, and inefficient.” 1998 Reg-
ister Statement at 14. The Register thus recommended that Congress replace the
CARPs with CRABs.

The CRAB approach was embodied in your bill, Mr. Chairman, HR 3210, which
you introduced on February 12, 1998; that bill was reported favorably by this Sub-
committee on March 18, 1998. HR 3210 would have established a Copyright Royalty
Adjudication Board (“CRAB”) within the Copyright Office. The CRAB would consist
of one full-time chief administrative copyright judge (“ACJ”) and two to four part-
time ACJs, all of whom would be appointed by the Librarian upon the recommenda-
tion of the Register. The chief ACJ, who would be appointed for a term of five years,
would be an attorney with experience in handling administrative hearings or court
trials and demonstrated knowledge of copyright law. The other ACJs, who would be
appointed for different terms of up to five years, would need expertise in the busi-
ness and economics of industries affected by the CRAB.

Under HR 3210, the CRABs would conduct proceedings in accordance with rules
to be adopted by the Librarian upon the recommendation of the Register and in con-
sultation with the CRAB. The final decisions of the CRAB would be subject to re-
view by the U.S. Court of Appeals for the Federal Circuit, rather than (as is the
case with the CARPs) review by the Register, Librarian and U.S. Court of Appeals
for the District of Columbia Circuit. The Register, however, would have the right
to submit her position to the CRAB on any matter before the CRAB, as well as to
seek reconsideration of any initial decision rendered by the CRAB.

4. PROCESS PROPOSALS

As the above suggests, there have been a number of thoughtful and creative pro-
posals over the years concerning the most appropriate structure for copyright roy-
alty ratemaking and allocation. Each of the proposed structures has its advantages
and disadvantages, as well as its supporters and detractors. While reasonable argu-
ments can be made for choosing one structure over another, I do not believe that
simply changing the structure, once again, will effectively deal with the problems
that exist in the current CARP system; nor will such a change achieve the objectives
that the affected parties wish to achieve in a system of copyright royalty ratemaking
and allocation. The real focus, I believe, should be on process rather than structure.
Simply moving from CARPs to CRABs or some other structure will not address the
very serious cost issues that exist under either system; another move to an entirely
new structure (nine years after abandoning the original structure) will also generate
new problems of consistency and credibility.

Several of the copyright owner counsel who regularly practice before CARPs have
begun discussion on how best to improve the CARP process. What has emerged from
these discussions to date is that there are a variety of process issues that must be
addressed. The issues involve matters such as the implementation of settlements
negotiated by parties to proceedings, the treatment of confidential material in CARP
proceedings, the role of the Copyright Office in providing continuity among various
CARP proceedings, time limits, qualifications of decision-makers, small claims, frivo-
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lous claims and offers of judgment. I would like to highlight two additional issues
that I believe are among the most important issues to be addressed.

e Evidentiary Hearings. The single largest cost to clients involved in a CARP pro-
ceeding is, typically, the evidentiary hearing. As noted above, the most recent CARP
proceeding involved 40 days of adversarial evidentiary hearings and generated al-
most 15,000 pages of transcript; while the issues in that case were particularly com-
plex, the likelihood is that future royalty ratemaking and distribution proceedings
also will require the significant time commitments associated with evidentiary hear-
ings. The amount of time that must be devoted to preparing for, participating in
and analyzing (for purposes of briefing) such evidentiary hearings has been and
likely will continue to be enormous. It is my personal view that serious consider-
ation must now be given either to eliminating these hearings entirely or to permit-
ting them only in the exceptional case where good cause is shown. I further believe
that the results of the copyright royalty ratemaking and allocation proceedings
would not be markedly different if they were resolved entirely or primarily on the
basis of written submissions.

There are alternative measures that could achieve some cost savings without
eliminating evidentiary hearings altogether. For instance, arbitrators could request
limited evidentiary hearings solely on issues or witness testimony that they identify
after review of the written cases, or argument from counsel on a limited set of
issues. Evidentiary hearings could also be confined to direct cases alone; under the
current system, evidentiary hearings are conducted on rebuttal cases as well. In ad-
dition, hearing time could be reduced by eliminating oral direct testimony and only
allowing cross-examination of all witnesses. While each of these proposals, if adopt-
ed, would help reduce costs and should be considered, they would not be as cost ef-
fective as eliminating evidentiary hearings altogether.

e Discovery. Discovery is another major cost of participation in CARP proceedings.
We currently have a hybrid system that may be the worst of all worlds. On the one
hand, the rules do not provide for the type and breadth of discovery normally per-
mitted in federal civil litigation. See H.R. Rep. No. 103-286, at 13 (1993) (noting
Committee’s contemplation that CARPs would not strictly adhere to the Federal
Rules of Civil Procedure or Evidence). There are no depositions or interrogatories
and the parties are entitled only to documents “underlying” particular statements
made in written testimony rather than all relevant documentation. Moreover, given
the existing timetables for dealing with discovery requests, there is very limited op-
portunity to make productive use out of the discovery that is available. These limita-
tions are designed to hold down costs and to expedite the proceedings.

On the other hand, the Copyright Office has gradually expanded its view of un-
derlying documents and thus the scope of discovery. Even where the Copyright Of-
fice denies a discovery request, a CARP (which may consist of arbitrators more ac-
customed to the rules prevailing in federal civil court litigation) can effectively re-
verse that ruling and order the production of documents. While the CARPs (like the
Copyright Office) have no subpoena authority, they do have the power to strike and
to weigh testimony; thus, it is rare that parties do not comply with CARP orders
directing additional discovery—although the CARP may have a more difficult time
obtaining information from third parties. The result is that the nature of discovery
in CARP proceedings has become increasingly more uncertain and with that uncer-
tainty has come increasing costs.

In my view, this hybrid system is becoming much too costly and uncertain, and
serious consideration should be given to eliminating discovery altogether. As an al-
ternative to the current system, I believe the parties should be permitted to choose
how much underlying documentation should accompany (or be produced in connec-
tion with) their written testimony, and the amount of support provided for the state-
ments in the testimony would go to the weight afforded that testimony. If a party
chooses not to provide documentation plainly relevant to particular testimony, less
weight or perhaps no weight would be given to the assertions made in that testi-
mony; conversely, the more “back-up” that is provided for particular testimony, the
greater the weight that would be accorded that testimony.

To be sure, replacing the formal hybrid discovery process that currently exists
with a voluntary process with incentives for full disclosure would be a significant
step—and one that may be viewed as undermining to some degree the credibility
of CARP proceedings. But the Government already renders major decisions, pro-
ducing significant economic and personal consequences, without the benefit of the
type of discovery available under the current Copyright Office/CARP rules. On bal-
ance, I do not believe that any added benefits of such discovery warrant the costs
and uncertainties associated with it.

My colleagues who practice before the CARPs will surely have their own views
concerning the need for evidentiary hearings and discovery. I urge you to consider
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those views as well as the views that we all have concerning the other process
issues. My hope is that we can reach a consensus as to how these issues should best
be resolved because it is in the best interests of all of us and all of our clients to
do so.

CONCLUSION

Seventeen years ago, during the debates on CRT reform, the then-Associate Li-
brarian of Congress and Acting Register of Copyrights, Donald Curran, aptly ob-
served: “Because the compulsory licenses represent a difficult compromise between
copyright owners and copyright users, it is doubtful that any administrative body
can make all parties happy.” Curran Statement at 88 n. 11. I believe that observa-
tion holds true today as well. Regardless of which body you choose to decide compul-
sory licensing rate and allocation issues, it is doubtful that that body will make all
parties happy; indeed, the nature of the system is such that all parties will gen-
erally be unhappy. I do not believe that the overriding objectives of cost, consistency
and credibility will be well-served if the structure of the decision-making body is
changed each time that parties express disappointment with a particular result. At
the same time, I believe it is important to continually focus on ways to improve the
process of royalty rate-setting and allocation—in particular, to find ways to reduce
the substantial costs of this process.

Mr. Chairman and members of the Subcommittee, thank you for your time and
attention. I look forward to providing you with whatever assistance I can in address-
ing these difficult issues.

Mr. COBLE. Mr. Rich.

STATEMENT OF R. BRUCE RICH, ATTORNEY-AT-LAW, WEIL,
GOTSHAL & MANGES, LLP

Mr. RicH. Thank you, Mr. Chairman, Mr. Ranking Member,
Members of the Subcommittee. Thank you for the opportunity to
testify before you today. I appear in my capacity as a partner in
the law firm of Weil, Gotshal & Manges LLP, two of whose prin-
cipal offices are located New York City and Washington, D.C. For
more than two decades my firm and I have represented a diverse
array of media clients, each of whom are significant users of copy-
righted music and work through the thicket of music license issues
that present themselves in securing necessary copyright rights
from the music performing rights organizations, ASCAP, BMI, as
well as from the recording industry. I have litigated so-called rate
court cases under the ASCAP and BMI consent decrees and served
as counsel for a variety of media entities in two CARP rate adjust-
ment proceedings, including the most recent Webcast proceeding.

I should make clear that the views I express today, while shaped
by my experience in representing clients in these various areas, are
my own and do not necessarily reflect those of my clients.

I share the concerns expressed by each of the other witnesses
today that despite the efforts of the Members of this Subcommittee
and of the Copyright Office to create a CARP process that facili-
tates informal, expeditious, inexpensive, but also fair dispute reso-
lution, the current CARP structure suffers from serious short-
comings which have had quite the opposite effect. In particular I
agree with the views expressed by Mr. Remington in his written
testimony that the CARP structure is in need of radical surgery,
and the goals expressed, although not the recommendations pro-
posed, by Mr. Garrett, that any CARP reform must seek to reduce
costs, foster consistency and increase credibility of the decisions.

My written testimony identifies seven procedural issues which I
urge the Subcommittee and the Copyright Office to address. First,
at least in rate adjustment cases, the overly formalistic rules per-
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taining to case development and presentation need reform. In par-
ticular, parties should be entitled to conduct meaningful discovery,
subject to supervision, to prevent abuse prior to having to commit
to their trial positions. Discovery and hearings should be conducted
in accordance with the Federal Rules of Civil Procedure and the
Federal Rules of Evidence.

As things stand now, cases are underdiscovered and overtried.
Moreover, the current lack of meaningful discovery coupled with
the absence of more rigorous rules of evidence currently allow par-
ties to withhold key impeaching documents, blockade access to crit-
ical evidence, and load the record instead with unsupportable and
ordinarily inadmissible hearsay.

Second, arbitrator fees and hearing costs have grown exorbitant.
The $1.2 million in arbitrator fees charged in the recently con-
cluded section 112, 114 Webcasting proceeding, coupled with the
individual legal fees borne by each of the participants, made the
process inordinately expensive and prevented many companies
from participating in the proceedings. This had the not-incidental
effect of forcing those companies which did participate to shoulder
for entire industries standing to benefit—to shoulder the burden
for entire industries standing to benefit from the statutory license.

Third, the current system tends to generate decisions that nei-
ther build meaningfully on prior precedent, nor establish the kinds
of first principles that typify decisions by Federal courts. This cre-
ates a lack of predictability that serves no one’s interests.

Fourth, case adjudicators must be afforded subpoena power.

Fifth, the use of three adjudicators is unnecessary and ineffi-
cient. One highly skilled and trained jurist whose decision is ap-
pealable once to an appropriate reviewing court would be far supe-
rior.

Sixth, the 180-day time limit for conducting CARP proceedings
no matter what their complexity is unworkable. Deadlines are
good, but they need to be sensible and extendable as necessary for
good cause shown.

Finally, the time between the section 112 and 114 CARP cycles
should be extended from their current 2-year cycles where they
overlap ludicrously to a period of 5 years.

As explained more fully in my written testimony, I believe, con-
sistent with Mr. Boucher, that, subject to a constitutional analysis,
the identified problems can best be remedied by transferring the
authority to conduct CARP ratemaking procedures to a Federal dis-
trict court. Experience with the ASCAP, BMI rate courts in the
Southern District of New York, which essentially entail the same
search for a hypothetical willing buyer/willing seller rate as is the
object of many CARP rate-setting proceedings, has shown that par-
ticularized copyright-oriented expertise, even if it did repose in the
CARP panels, which it doesn’t, is not as important as other skill
sets. Rate determinations aiming to replicate competitive market
behavior more intensively require a facility with macroeconomics
and the basic principles of antitrust, the ability to assimilate facts
concerning multiple media marketplaces, the ability to evaluate
complex statistical and economic data put forth by the parties’ ex-
perts, and the ability to sift through and properly evaluate record
evidence, including making judgments about issues such as witness



24

credibility. Each of these functions, I would suggest to the panel,
is well suited to Federal judicial determination.

In conclusion, I would like to thank the Subcommittee for its con-
tinued oversight of these important matters and offer whatever as-
sistance you and the Copyright Office might deem appropriate in
addressing these important issues.

Mr. CoBLE. Thank you, Mr. Rich.

[The prepared statement of Mr. Rich follows:]

PREPARED STATEMENT OF R. BRUCE RICH

Mr. Chairman, Members of the Subcommittee, thank you for the opportunity to
testify before you today. I appear today in my capacity as a partner in the law firm
of Weil, Gotshal & Manges LLP. Over the past 24 years, my Firm and I have rep-
resented a diverse array of broadcast and cable television, radio broadcasting, back-
ground music, new media and webcasting entities in their music license relation-
ships with the music performing rights organizations and, more recently, with the
recording industry. That representation has embraced antitrust counseling and liti-
gation; the rendering of copyright advice; participation in individual and industry-
wide negotiations over license fees and terms; prosecution of so-called “rate court”
cases under the auspices of the ASCAP and BMI government consent decrees; and
serving as counsel for various clients in two CARP rate adjustment proceedings.

That background has afforded me, as both an intellectual property and antitrust
practitioner, with a broad perspective on the workings of the music licensing mar-
ketplace. Particularly in respect of performance rights licensing (whether of music
works or sound recordings), I have become intimately familiar with the structure
and degree of competitiveness of these music markets; the challenge facing large
users of copyrighted material in procuring the necessary performance rights on fair,
reasonable, and competitive terms; the operations of the various compulsory license
mechanisms that have been instituted as admittedly imperfect substitutes for mar-
kets that would not function competitively without them; and the efficacy of the
compulsory license procedures that implement those mechanisms.

Of particular relevance to today’s hearing, in respect of music performance rights
licensing, our law firm has represented the ABC and CBS Television Networks,
Showtime/The Movie Channel and numerous additional cable television networks,
the nation’s commercial local television broadcasters, the commercial radio industry,
as well as the background music entities Muzak and DMX/AEI, in rate court pro-
ceedings conducted in the Federal District Court for the Southern District of New
York, as well as in appeals to the United States Court of Appeals for the Second
Circuit from such proceedings. Those proceedings fundamentally have entailed the
determination of “reasonable,” i.e., competitive-market-approximating, license fees
for public performances of musical works licensed by one or another of ASCAP and
BMI, as well as, in some instances, the determination of the forms such licenses
should take.

In 1998, our Firm and I represented the Public Broadcasting Service (“PBS”), Na-
tional Public Radio (“NPR”), and the stations on whose behalf they sought rates in
the CARP rate adjustment proceedings for the noncommercial educational broad-
casting compulsory license available pursuant to Section 118 of the Copyright Act.
See Adjustment of the Rates for Noncommercial Educational Broadcasting Compul-
sory License, Docket No. 96—6, CARP NCBRA. More recently, our Firm represented
various FCC-licensed broadcasters, as well as some twenty webcasters, in the CARP
to set rates and terms for certain uses of sound recordings pursuant to Sections 112
and 114 of the Copyright Act—a proceeding which is still in its appellate phase. In
this same proceeding, we also represented DMX Music, Inc., the background music
service provider, with respect to its use of ephemeral recordings subject to the §112
license. See Digital Performance Right in Sound Recordings and Ephemeral Record-
ings, Docket No. 2000-9, CARP DTRA 1&2 (“§ 112/114 Proceeding”).

Although my views on issues pertinent to today’s hearings clearly have been
shaped by my experience in representing clients in these various fora, I appear
today solely on my own behalf, and the views which I offer through this testimony
are solely personal ones.

My testimony today (1) outlines the major procedural shortcomings inherent in
the CARP process as it is currently constituted; (2) suggests that, subject to a Con-
stitutional analysis, serious consideration be given to transferring the rate-setting
and distribution functions currently carried out by CARP Panels to a court of law;
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and (3) comments briefly upon the governing standards for rate-setting under
§§112, 114 and 118 of the Copyright Act.

PROCEDURAL SHORTCOMINGS IN THE CARP PROCESS

Despite the commendable efforts of the Panels convened to hear these proceedings
and the Copyright Office attorneys and staff who oversee and facilitate the CARP
process, the CARP structure suffers from serious shortcomings which render the
proceedings inordinately expensive, inefficient, and burdensome, and which fre-
quently lead to rulings that are substantively flawed. Although a principal motiva-
tion for establishing an arbitration process to conduct rate-setting and distribution
functions was to streamline the litigation process in order to achieve efficiencies
over what one would expect in a courtroom context, experience has demonstrated
quite the opposite effect.

Case Development and Presentation

The CARP process, as currently structured, imposes formalistic rules regarding
the manner and timing of presentation of cases and the discovery that may be had,
accompanied by a virtual absence of rules of evidence. In combination, these fea-
tures create a frenetic litigation environment in which cases are underdiscovered
and overtried.

Manner and Timing of Presentation of Cases. Parties are required, at the very
outset of the proceedings, and prior to any discovery, simultaneously to submit and
exchange in written form the direct testimony of each of their witnesses—lay and
expert alike—together with every trial exhibit to be utilized. This places the prover-
bial cart before the horse—effectively locking in the parties’ trial positions before
anyone has knowledge of anyone else’s factual, economic and legal arguments. The
salutary effects of permitting discovery prior to requiring parties to commit to trial
positions, in terms of narrowing and focusing what is to be tried, are thereby lost.

What is more, during the ensuing hearing phase, material deviation from the
written direct cases is prohibited, so that neither side’s witnesses—most notably,
their experts—are permitted to respond on the stand to the other parties’ written
direct cases. For all of their prolixity, the parties’ governing cases are like ships
passing in the night. Issue is not truly joined until the rebuttal phase of the pro-
ceedings, which, instead of being devoted to those few issues that normally remain
open following presentation of cases in chief, entails further voluminous filings in
order to respond to the other side’s direct testimony. This is followed by yet another
round of hearings in which many of the same expert and fact witnesses are recalled
to the stand to respond to that which they were prohibited from testifying about
in their initial testimony. The inefficiency and undue expense of such a process is
manifest.

Discovery and Evidence. CARP discovery, such as it is, is truncated and carried
on under unrealistically short deadlines. Parties to the CARP are not subject to nor-
mal rules of discovery such as those found in the Federal Rules of Civil Procedure.
The CARP process does not allow for depositions, requests for admission, interrog-
atories or any other means by which the parties can test the assertions made by
their opponents prior to the presentation of hearing testimony. Instead, parties are
required to produce solely those documents which “underlie” their written direct or
rebuttal testimony or exhibits. 37 C.F.R. §251.45. While this is, no doubt, intended
to achieve the laudable goal of reducing expense and alleviating undue burdens on
the parties, these constraints measurably distort and disrupt the litigation process.
The truncated discovery process deprives the parties of the opportunity, prior to
trial cross-examination, to test the assertions made by their opponents. Whereas the
presumption underlying the Federal Rules of Civil Procedure is to shed light on the
parties’ respective positions and thereby reduce surprise and promote the narrowing
of issues for trial, the present CARP discovery rules have the opposite—and per-
verse—effect of blockading access to relevant evidence, enhancing the element of
surprise, and broadening the scope of what is presented (and cross-examined upon)
at trial. Once again, this is, in the end, costly and wasteful—especially taking ac-
count (as I do below) of the arbitration fees incurred with each hour of hearing time.

I am of course aware of the potential for open-ended discovery to spawn abuse
and itself become inordinately expensive. The solution, I would submit, is to have
the supervising jurist (in my proposal below, a federal judge, or his designee) care-
fully control the discovery process and curtail abuse.

The CARP hearings themselves lack predictable structure and suffer from the ab-
sence of more rigorous rules of evidence. Although all witnesses proffer testimony
in written form in advance of their appearances, whether a given witness will re-
hash his or her testimony on direct examination, merely summarize it in a few min-
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utes, or proceed directly to cross-examination is generally a matter for ad hoc deter-
mination, witness by witness, by examining counsel.

More problematic is the absence of meaningful rules of evidence, such as the Fed-
eral Rules of Evidence, to control, and make predictable, exactly what evidence will
be admissible. By way of example, in the 1998 PBS/NPR CARP, in which I served
as counsel, hundreds of hearsay documents (website postings, newspaper articles,
and the like) were admitted into the record “for what they were worth.” I would sug-
gest they were worth very little. But they occupied inordinate time, motion practice,
and photocopy expense to contend with.

With generally sophisticated counsel and well-funded parties, there is little reason
inordinately to relax rules of admissibility designed to create a trustworthy record.
This is especially true where, as here, there is so little opportunity to engage in
meaningful discovery of matters pertaining to your adversary’s case. As matters now
stand, key impeaching documents residing in the parties’ files will safely remain
there, immune from disclosure, while the parties are free to lard the record with
what should be inadmissible hearsay.

Finally, the cramped discovery rules virtually require, in certain instances, seat-
of-the-pants cross-examinations violating the most cardinal rule of cross-examina-
tion: don’t ask any question to which you do not already know the answer. The con-
sequence is not merely the risk of eliciting testimony your client would sooner not
have; it is also a prolongation of the process in a fashion that cumulatively wears
on counsel and the Panel alike. Especially in a trial of the magnitude of the just-
concluded §112/114 Proceeding, the impact of such practice on the overall length of
the hearings can be significant.

Costs

The arbitrator fees and hearing costs which must be borne by any party wishing
to participate in a CARP proceeding can be astronomical. Although the Copyright
Royalty Tribunal (“CRT”) was abolished, in part, in order to reduce the expenses
associated with maintaining a full-time body of adjudicators who were called upon
to hear cases only on a part-time basis, the hourly fees and out of pocket costs
charged by the arbitrators empanelled by the CARP process have proven to be far
costlier. For example, the § 112/114 Proceeding generated more than $1.2 million in
arbitrator fees. Add to this the individual legal expenses associated with a pro-
ceeding which consumed 41 hearing days, involved the testimony of 75 witnesses
(49 on direct and 26 in rebuttal testimony), generated a transcript approaching
15,000 pages and many thousands of pages of exhibits and elicited the submission
of over 1000 pages of post-hearing briefs by the parties, and it becomes clear that
participation in the compulsory license rate-setting process is available only to the
well-funded. This presents a double-edged problem. A major “free-rider” burden is
placed on those companies which, for whatever reason, feel compelled to participate
in the rate-setting process. These companies end up shouldering the burden for en-
tire industries standing to benefit from the statutory licenses. From the perspective
of companies which cannot, for financial or other reasons, participate in the CARP
process, these entities (which are no less entitled to the statutory license) must ei-
ther rely upon the records developed by the participating parties or resort to vol-
untary negotiations with the copyright owners on terms they may otherwise find ob-
jectionable.

Lack of Precedential Value

Because CARP panelists are chosen to participate in a particular case and, poten-
tially, may never participate in another CARP proceeding, there is no expectation
that the panelists will develop any expertise in the subject matter or rate-setting
tasks at hand that will benefit future proceedings. Decisions rendered on this basis
tend to focus on reaching a bottom-line result in the given proceeding rather than
on explicating a thorough and complete analysis of the relevant standards and es-
tablishing (and building on existing) industry precedent. In contrast to the typical
body of federal jurisprudence, where “first principles” tend to guide the resolution
of cases, CARP decisions have a sui generis quality which deprives this growing
body of decisions of coherence and affords future litigants little guidance as to the
potential outcome of their cases. These consequences are further magnified by the
fact that, in certain contexts, the rate-setting proceedings recur on a two-year cycle,
which further promotes narrow decision-making.

No Subpoena Power

The problems associated with the lack of normal discovery rules are magnified by
the fact that the Panel has no subpoena power over third parties even if those par-
ties possess information critical to the proceeding. A case in point is the just-con-
cluded §112/114 Proceeding, in which the linchpin of the recording industry’s case
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was 26 license agreements reached between the Recording Industry Association of
America and various webcasters. While the Panel and the user-parties to the pro-
ceeding were interested in securing testimony from as many of these 26 entities as
possible, the absence of subpoena power left the Panel with no recourse but to “in-
vite” I:ih(tlase parties to testify voluntarily. Not surprisingly, while a handful agreed,
most did not.

Inefficiency of Proceedings

The use of three arbitrators to render decisions injects further inefficiencies into
the CARP process. First, the use of multiple arbitrators exponentially increases the
cost of the proceedings based on hourly fees charged alone. Much hearing time is
devoted to bench conferences among Panel members deliberating on evidentiary rul-
ings and the like. Further, the decisions a CARP Panel is tasked with rendering do
not benefit from the inevitable “split-the-baby” compromise that tends to result from
resort to multiple fact-finders. This is perhaps best evidenced by the fact that vir-
tually every CARP Panel merits ruling is appealed by virtually every party. It ap-
pearls that no one ever perceives that the Panels have reached fair and equitable
results.

Inflexible Statutory Deadlines and Procedures

The statutorily-imposed 180-day timeframe for conducting CARP proceedings,
without regard to their complexity, is wholly unrealistic. Particularly in a pro-
ceeding like the §112/114 Proceeding, which involved four separate communities of
copyright users, participation of a variety of copyright owners, and required rates
and terms to be set for two separate statutory licenses for two separate statutory
periods, the process affords little opportunity for meaningful development of record
facts, even less time for briefing, and equally little time for due deliberation by the
CARP Panel. Expedience is a desirable objective—but not at the expense of ade-
quate hearing preparation and considered decision-making. Moreover, the inflexible
nature of the regulations governing the conduct of the proceeding actually prevented
certain of the parties to the §112/114 Proceeding from fulfilling the terms of a vol-
untary settlement which would have eliminated the need to set rates for an entire
class of copyright users and thus would have substantially reduced the costs and
k())l;fr:dens ilf%posed on the parties and the arbitrators, not to mention the Copyright

ice itself.

Too Frequent Statutory Cycles for Rate-Setting

The statutorily imposed two-year cycles for setting rates and terms for the §112
and §114 licenses are too frequent. While the two-year cycle for rate-setting for
these licenses may reflect solicitude for the need to readjust rates in new and rap-
idly-evolving industries, experience in the §112/114 Proceeding demonstrates that
this cycle is too short, particularly if there is a delay in convening a CARP for a
given cycle. Indeed, the delay in convening the §112/114 Proceeding resulted not
only in two cycles of proceedings being arbitrated together, but also in the statu-
torily mandated “voluntary negotiation period” for the upcoming proceeding overlap-
ping with a hotly-contested rate-setting proceeding for the previous cycle. The time
between cycles should be extended to a five-year period.

TRANSFER OF CARP RATESETTING AND DISTRIBUTION FUNCTIONS TO A COURT

The efficacy of the operation and structure of the CARP and of the CRT which
preceded it has been debated innumerable times by this Subcommittee and its pred-
ecessors since the concept of a rate-setting and distribution body to administer the
compulsory licenses under the Copyright Act was first conceived. See Copyright Of-
fice Oversight Hearing Before the House Judiciary Subc. on Courts and Intellectual
Property, 105th Cong. (July 23, 1998) (statement of Marybeth Peters, Register of
Copyright, U.S. Copyright Office); Copyright Compulsory License Improvement Act,
H.R. 3210, 105th Cong. §7 (1998) (approved by Subcommittee on Courts and Intel-
lectual Property March 18, 1998) (establishing the Copyright Royalty Adjudication
Board within the Copyright Office, which would consist of administrative copyright
judges); Copyright Clarifications Act of 1996, H.R. 1861, 104th Cong. § 11 (1996) (ap-
proved by Subcommittee on Courts and Intellectual Property on Dec. 13, 1995 and
House Judiciary Committee on March 12, 1996) (clarifying the authority of the Li-
brarian of Congress to make procedural and evidentiary rulings with respect to a
CARP proceeding and authorizing (1) payments to arbitrators and other costs to
come from the royalty pool in distribution proceedings and (2) in ratemaking pro-
ceedings, dividing such costs 50-50 between copyright owners and users unless oth-
erwise determined by the arbitrators); Copyright Royalty Tribunal Reform Act of
1993 §2, 17 U.S.C. §§801, 803 (1993) (replacing the Copyright Royalty Tribunal
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with Copyright Arbitration Royalty Panels); Copyright Royalty Tribunal Reform and
Miscellaneous Pay Act of 1989, Pub. L. No. 101-319 (1990) (reducing the number
of commissioners on the Copyright Royalty Tribunal), CRT Reform and Compulsory
Licenses Hearings Before the House Judiciary Subc. on Courts, Civil Liberties, and
the Administration of Justice, 99th Cong. (1985) (redesignating the Copyright Roy-
alty Tribunal as the Copyright Royalty Court and transferring such body to the con-
trol of the judicial branch).

In reviewing this legislative history in the light of my own experiences partici-
pating in the CARP process and litigating rate-setting cases before the ASCAP and
BMI “rate courts” in the Southern District of New York, I have become convinced
that the main responsibilities with which a CARP is tasked—namely, rate-making
and distribution of royalties—do not principally involve matters which require the
particularized, copyright-oriented agency expertise of the Library of Congress. In-
stead, these tasks require a facility with macroeconomics and with basic principles
of antitrust law, the ability to assimilate facts concerning multiple media market-
places, the ability to evaluate complex statistical and economic data put forth by the
parties’ experts, and the ability to sift through and properly evaluate record evi-
dence, including making judgments on issues such as witness credibility.

Experience in the rate court context—which essentially entails the same search
for a hypothetical free market, “willing buyer/willing seller” rate as is the object of
many CARP proceedings—has shown that all of these functions are well suited to
federal judicial determination. Indeed, were determinations of statutory license fees
reposed in the federal courts, virtually all of the procedural flaws inherent in the
existing CARP process would be remedied or, at the least, ameliorated. For instance,
a trained jurist (whether a district court judge, a magistrate judge or a special mas-
ter), working within federal rules of discovery and evidence, would supervise dis-
covery, receive evidence, conduct hearings and, where appropriate, invoke summary
procedures such as trials on paper records or summary judgment disposition. To
keep such proceedings focused and manageable, it could be stipulated that the pro-
ceedings must be concluded within a specified period of time (subject to relaxation
by the court for good cause). The trial court decision would be subject to review pur-
suant to Rule 52(a) of the Federal Rules of Civil Procedure.

Admittedly, transferring the rate-making and royalty distribution functions of
CARP Panels to a federal district court requires careful consideration of Constitu-
tional issues which are beyond the scope of this testimony. For instance, when such
proposals have been considered by this Subcommittee in the past, questions have
been raised, but not resolved, as to whether, because rate-making is not a judicial
function, Article III judges may be tasked with conducting non-Article III functions.
There is nevertheless precedent for resolving rate disputes in district courts. I have
already adverted to the ASCAP and BMI rate court experience. In addition, §513
of the Copyright Act allows individual proprietors of certain categories of business
establishments to resolve rate disputes with performing rights societies by bringing
such matters before a district court located in the federal circuit in which the propri-
etor’s establishment is located. To be sure, there are consent decree structures in
place that contemplate such judicial rate-setting in the ASCAP/BMI setting. Such
precedents and procedures, and the experience thereunder, nevertheless provide
useful starting points for consideration of how an analogous rate court could func-
tion in lieu of the present CARP procedures.

Without conducting a thorough analysis of the matter, it appears at first blush
that a number of steps could be taken to limit Constitutional concerns. For instance,
one might consider retaining within the Copyright Office the authority to certify the
existence of a rate dispute (e.g., upon the close of the voluntary negotiation period)
and allowing the Copyright Office to issue a certification of dispute notice which
would allow the parties to seek resolution of the case or controversy in the federal
courts when voluntary resolutions are not possible. I would encourage the Sub-
committee to solicit the advice of the Congressional Research Service as to whether
any potential Constitutional issues could be overcome; assuming that to be the case,
I commend to the Subcommittee serious consideration of transferring dispute resolu-
tion authority in the rate-setting and royalty distribution context to the federal
courts.

Alternatively, the Register of Copyrights has previously suggested establishing a
permanent Board to conduct rate-making and distribution proceedings which would
be housed within the Copyright Office. Under the Register’s formulation, member-
ship on the Board would be established upon recommendation of the Register of
Copyrights. Such a Board could presumably also be housed within another agency,
such as the Department of Commerce, in which the Patent and Trademark Office
(“PTO”) resides.
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There would seem to be arguments in favor and against such an approach. As the
Copyright Office noted in 1998, establishing a Board within the Copyright Office (or
another agency) would raise the stature of the decision makers and would result in
final agency decisions that could be appealed directly to the courts, thus removing
the intermediate appellate review which currently occurs within the Copyright Of-
fice. See Copyright Office Report, supra note 1, at 56. Additionally, the appointment
of a permanent Board could potentially reduce costs to parties participating in the
rate-setting process, especially those of three expensive arbitrators, thereby encour-
aging wider participation and a fuller factual record on which to base decisions.
Costs would further be reduced by the elimination of the review by the Register of
Copyrights and the Librarian.

A major shortcoming of establishing a permanent Board within an agency is that
such a Board might be viewed to be too political. Furthermore, the efficacy of such
a Board would be greatly dependent upon the procedures established to govern the
orderly presentation of cases. At a minimum, any such Board should be invested
with subpoena power, and rate-setting disputes should be subject to the Federal
Rules of Civil Procedure.

A FEW COMMENTS ON THE SUBSTANTIVE TESTS
EMBODIED IN SECTIONS 112, 114 AND 118 OF THE ACT

Insofar as the Subcommittee is interested in the proper administration of the stat-
utory licenses available under the Copyright Act, a few comments are in order re-
garding the substantive statutory standards themselves. I am most familiar with
the application of the standards contained in §§112, 114 and 118 of the Act, and
therefore confine my comments to those provisions. Pursuant to § 114, CARP Panels
are charged with establishing “rates and terms that most clearly represent the rates
and terms that would have been negotiated in the marketplace between a willing
buyer and a willing seller.” See 17 U.S.C. § 114(f)(2)(B) (2001). The § 118 standard,
incorporated by reference in §801(b) of the Act (detailing the operation of CARP
Panels), calls for the determination of “reasonable terms and rates of royalty pay-
ments.” In reaching these determinations in each case the Panels “may”—but are
not required to—give weight to voluntary license agreements reached in lieu of re-
sort to the statutory license. See § 112(e)(4); § 114(f)(2)(B); § 118(b)(3).

Practice under these provisions has spawned lively controversy as to their in-
tended meaning. This is not the forum either to relitigate the various parties’ per-
spectives, nor, at least for now, definitively to resolve the issue. Nevertheless, I have
considerable concern over the potential misapplication of these provisions to, in ef-
fect, rubber stamp selective agreements reached by large and powerful collectives
representing copyright owners (whether ASCAP or BMI, in relation to musical
works performance rights, or the RIAA in relation to digital transmissions of sound
recordings).

With respect to each of these statutory directives, it would seem plain that the
purpose of the exercise is to determine the fees that would have resulted from deal-
ings between willing buyers and willing sellers in a competitive market (i.e., a mar-
ket undistorted by the concentration of bargaining power in the hands of a collective
society or major industry trade association). Yet, strenuous arguments have been
made (and rejected in the ASCAP rate court setting) that dispositive weight ought
to be given to such license agreements as copyright owners’ collective agents may
have been able to reach with one or more third parties. While I do not suggest that
statutory ratemaking is an easy task, unless it is recognized that the core statutory
objective is to approximate the value a marketplace untainted by undue market
power possessed by copyright owner collectives would produce, no amount of fine-
tuning or refinement of the ratemaking process will generate an economic result
true to the spirit and intent of these statutory license provisions.

I thank the Members of the Subcommittee for their attention to these important
matters and for the opportunity to share my views with you. I would be pleased to
answer questions and elaborate further on this testimony now or later for the
record.

Mr. COBLE. Ms. Peters.
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STATEMENT OF MARYBETH PETERS, REGISTER OF COPY-
RIGHTS AND ASSOCIATE LIBRARIAN FOR COPYRIGHT SERV-
ICES, COPYRIGHT OFFICE OF THE UNITED STATES, THE LI-
BRARY OF CONGRESS

Ms. PETERS. Mr. Chairman, Mr. Ranking Member, distinguished
Members of the Subcommittee, I appreciate the opportunity to tes-
tify on the structure and process of the Copyright Arbitration Roy-
alty Panel System. As you know, today’s hearing is to consider how
effective the CARP process has been and how it could be improved.
We have had almost 9 years of experience in working with this
process, and I think we have a little bit to add to the dialogue.

I think, as you know, ad hoc Copyright Arbitration Royalty Panel
deals with statutory licenses which are exceptions to the general
rule in copyright law that the owner of a copyrighted work has ex-
clusive rights which enable him to determine how his work is to
be used. A statutory license allows certain uses of certain copy-
righted works under terms and conditions that are specified in the
law. In 1976, the Copyright Act increased the number of statutory
licenses to four, and provided for the adjustment of rates at speci-
fied times, and provided a mechanism to settle disputes about the
allocation of royalties that were paid into the Copyright Office.

A new administrative body having responsibility for adjusting
statutory rates and for resolving disputes among the claimants to
the royalty pools for cable retransmissions and performances of
music on jukeboxes was created. Initially the proposal was a three-
member panel that would reside in the Copyright Office. Each time
there was a controversy over a distribution of royalties or there
was a need to adjust royalty rates, the Register would convene the
panel.

However, the Supreme Court in its decision in Buckley v. Valeo,
who dealt with the issue of the constitutionality of the methods of
appointing members to a legislative branch agency, led to constitu-
tional concerns over the plan to have the Register, an employee of
the legislative branch, appoint the members of the new tribunal.
Wishing to avoid any constitutional question, Congress basically
chose to create an independent regulatory agency, the Copyright
Royalty Tribunal, whose members would be appointed by the Presi-
dent with the advice and consent of the Senate.

CRT came into existence in November 1977. It was abolished in
December 1993. During those years the role of the CRT expanded
because two compulsory licenses were added to the workload. How-
ever, like the CARPs, there were criticisms almost from the begin-
ning with regard to the tribunal. The major concerns seemed to be
that there wasn’t enough work to keep three senior-level Govern-
ment employees busy. From time to time there was also criticism
concerning the lack of expertise of some of the Commissioners.

Congress reduced the number of Commissioners from five to
three in 1990, and in 1992 it established an ad hoc arbitration
panel to adjust the satellite carrier rates, thereby undercutting the
CRT’s jurisdiction. It got rid of the CRT in 1993, and the CARP
system was created, in the words of the House Judiciary Com-
mittee, because the workload of the CRT was episodic and not suf-
ficient to justify three full-time, highly paid Commissioners.
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From the beginning to the present day, the office has done its
best to make the present system work. However, from the very be-
ginning the office was aware of problems, and as the years passed,
and new statutory and increasingly complex licenses were created,
our list of shortcomings has grown. Of course, we have also heard
the complaints of the parties to the various proceedings.

Two of the shortcomings make it clear that you simply can’t fix
the system. It is broken. Let me hit those two. The first is exper-
tise. Statutory licenses are generally complex. The CARP process is
complex. The amount of money in a number of these proceedings
is considerable. It has been difficult to find arbitrators who have
any familiarity with copyright law let alone the complex statutory
licenses and the unique CARP procedures. Of the 10 CARP reports
which the Librarian has reviewed, only three have been accepted.
Several which were rejected required considerable effort to make a
regommendation to the Librarian on which you could base a final
order.

The second is lack of predictability or consistency in results.
Each panel is selected for one case. Its decision is for that case. The
panelists then go on to other things, and then the next case, a new
panel is convened. So expertise in the adjudicator and consistency
of results are crucial. That is why the system is broken.

There is another shortcoming which probably could be fixed in
the present system, and that is cost. This has been an issue from
the very beginning, the arbitrator’s rates are high. Some of the pro-
ceedings are long, complex. Other proceedings involve only small
amounts. Either end of this is a problem.

There have been a number of helpful suggestions on how to ad-
dress this issue. This is a most important issue. In some cases the
costs preclude people from participating in this. Others copyright
owners pay substantial amounts when the amount in controversy
is extremely small.

In conclusion, I believe that there should be reform, but there is
no consensus on what that reform should consist of. I totally agree
with Bob Garrett; it is important to first look at the process. First
with the CRT and then with the CARP, the emphasis was on the
system; in other words, the body that would oversee the pro-
ceedings. But Congress needs to decide the appropriate process and
then determine the structure. The office would be pleased to work
with the Subcommittee to achieve a system that provides the nec-
essary expertise, produces consistent results, is efficient, fair, and
basically reduces costs. Thank you.

Mr. CoBLE. Thank you, Ms. Peters.

[The prepared statement of Ms. Peters follows:]

PREPARED STATEMENT OF MARYBETH PETERS

Thank you, Mr. Chairman. I am pleased to appear today before the Subcommittee
and offer testimony on the structure and process of the Copyright Arbitration Roy-
alty Panels (CARPs). As you are aware, the CARPs have been operating under the
auspices of the Copyright Office and the Library of Congress since the Congress
eliminated the Copyright Royalty Tribunal in 1993. Today’s hearing is to consider
how effective the CARP process has been to this point and, as you will hear from
other members of today’s witness panel, ways in which it can be improved.

I am dividing my comments into three sections. First, I will give an overview of
how the statutory licenses of the Copyright Act have been administered since 1978.
Second, I will discuss certain shortcomings of the existing CARP system that have
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been identified since 1993, and third I will offer some suggestions as to how royalty
distribution and rate adjustment proceedings could be conducted in ways that might
eliminate many of the shortcomings of the current system.

OVERVIEW OF COPYRIGHT STATUTORY LICENSE ROYALTY DISTRIBUTION
AND RATEMAKING

The history of the Copyright Office’s and Library of Congress’s involvement in the
setting and adjusting of royalty rates and making royalty distributions to copyright
owners is linked to the history and evolution of the statutory licenses in the copy-
right law. The general rule in copyright law is that the owner of a copyrighted work
has the exclusive right to determine how that work is to be used. Anyone other than
the owner wishing to use a copyrighted work must either obtain the owner’s permis-
sion, be eligible for a statutory license, or qualify for free use under an exception.
A statutory license allows certain uses of certain copyrighted works provided that
the user pays the royalties and observes the terms that are set forth in the law.

1. The 1909 Copyright Act

There was only one compulsory license in the 1909 Copyright Act. What is gen-
erally referred to as the “mechanical license” which allowed a person to make a
sound recording of a song that had been recorded and copies of that recording had
been distributed to the public in the United States, so long as that person paid the
owner of the musical composition 2 cents per copy. The royalty rate was set by stat-
ute and was not subject to change. The 2 cents rate lasted from 1909 to 1978.

Because the rate was set by statute, and because the user paid the owner directly,
there was no need for a government agency either to set the mechanical rate or to
engage in a distribution of the mechanical royalties.

2. The 1976 Copyright Act

At the time it was drafting the 1976 Copyright Act, Congress realized that the
mechanical license was flawed because a statutorily-set, never-changing royalty rate
was inflexible and did not provide fair compensation. Furthermore, Congress was
planning to add more statutory licenses to the law. These new statutory licenses
would be in the areas of cable retransmissions of over-the-air broadcast signals,
jukebox performances of music, and the use of published musical works and pub-
lished pictorial, graphic and sculptural works by noncommercial educational broad-
casters. Congress saw that there was a need for an administrative body that would
be able to adjust the rates of these statutory licenses periodically. In addition, Con-
gress saw a need for an administrative body to act as the distributor of the royalties
collected from users in situations where there were many copyright owner claimants
to the same funds and there were controversies as to how much each claimant was
entitled to receive.

The new administrative body would have responsibility for adjusting the cable,
jukebox, mechanical, and noncommercial educational broadcasting royalty rates, and
for distributing the cable and jukebox royalties to the proper claimants. Cable and
jukebox royalties would be deposited with the Copyright Office, subject to the dis-
tribution decisions of this new administrative body. Although the Senate and House
copyright subcommittees agreed that they needed to create a new administrative
body, they were not sure of the structure for the new body. At first, the Senate bill
created a tribunal composed of a three-member panel that would reside within the
Copyright Office. The members would be appointed by the Register of Copyrights
from the membership of the American Arbitration Association or a similar organiza-
tion. The Register would convene the panel each time a controversy was found to
exist concerning the distribution of royalties or the adjustment of royalty rates.

While the Congress was considering the proposed Senate version for the new ad-
ministrative body, the Supreme Court handed down its decision in Buckley v. Valeo,
424 U.S. 1 (1976). In Buckley, the Court considered, inter alia, the constitutionality
of the method of appointing members to the Federal Election Commission (“FEC”),
an agency residing in the legislative branch. The law establishing the FEC provided
that the President pro tempore of the Senate and the Speaker of the House would
appoint a majority of members of the FEC. The Supreme Court ruled that this was
unconstitutional because some of the FEC’s functions were executive branch func-
tions and consequently persons exercising those functions “must be appointed in ac-
cordance with article II, sec. 2, clause 2 of the Constitution, the Appointments
Clause.” 424 U.S. at 126. The Appointments Clause states that the President shall
nominate, with the Senate’s advice and consent, all “Officers of the United States,”
but the Congress may vest the appointment of inferior officers as it deems proper.
When the Buckley opinion was issued, some of the members of Congress expressed
constitutional concerns over the plan to have the Register of Copyrights, an em-
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ployee of the legislative branch, appoint members of the new tribunal. Wishing to
avoid placing the new structure under a constitutional cloud, the members of the
subcommittees of both houses chose instead to create a completely independent reg-
ulatory agency, the Copyright Royalty Tribunal, whose members would be appointed
by the President with the advice and consent of the Senate.

3. The Copyright Royalty Tribunal, 1977-1993

The Copyright Royalty Tribunal existed from November, 1977 to December, 1993.
Its jurisdiction changed during those years. In 1988, Congress created a new statu-
tory license to govern retransmission of over-the-air television signals to home sat-
ellite dish owners. Also, in 1988, Congress moved to eliminate the jukebox compul-
sory license in order to comply with the Berne Convention and by 1990, there were
sufficient private license agreements to allow for the elimination of the jukebox com-
pulsory license from the Copyright Act and the Tribunal’s jurisdiction.! In 1992,
Congress created a statutory royalty obligation for the manufacture and importation
of digital audio recording technology (DART).

Even with these new responsibilities, critics of the Tribunal believed that there
was insufficient work. In 1990, Congress reduced the number of Commissioners
from five to three, after concluding that three Commissioners were sufficient to han-
dle the workload. Copyright Royalty Tribunal Reform and Miscellaneous Pay Act of
1989, Pub.L.No. 101-319, 104 Stat. 290 (1990). Also, Congress established a proce-
dure for adjusting the satellite carrier statutory license rates in 1992 by an ad hoc
arbitration panel, thereby undercutting the Tribunal’s otherwise exclusive jurisdic-
tion over royalty rate adjustment and distribution proceedings.

4. The Copyright Royalty Tribunal Reform Act of 1993

In 1993, Congress passed the Copyright Royalty Tribunal Reform Act, observing
that “with 15 years’ experience, a clear record of the Tribunal’s workload has been
established. That workload is episodic and not sufficient to justify three full-time
highly paid Commissioners.” H.R. Rep. No. 103-286, at 9 (1993).

The House Subcommittee recalled that the original proposal for a government
body to oversee the statutory licenses was for ad hoc arbitration panels convened
by the Register of Copyrights. Id. The Subcommittee noted that the one experience
with arbitrators setting royalty rates, the 1992 adjustment of the satellite carrier
compulsory license rates, was positive. Id. at 11. Therefore, the Subcommittee be-
lieved that creating what was originally proposed in 1976—ad hoc arbitration pan-
els—would avoid the apparent waste of having full-time Commissioners perform
part-time work. The Subcommittee also believed that placing ad hoc arbitration
panels under the supervision of the Register of Copyrights and the Librarian of Con-
gress made “good sense,” citing the fact that “the Copyright Office and the Library
of Congress already have considerable involvement in the administration of the com-
pulsory licenses and in the work of the Tribunal.” Id. This “considerable involve-
ment” referred to the Copyright Office’s Licensing Division which receives the pay-
ment of cable, satellite and DART royalties, and the Register’s Office which, through
the Register, the General Counsel and the staff of the General Counsel, promulgates
regulations related to the statutory licenses.

The remaining concern was whether establishing arbitration panels in the Library
of Congress was constitutional. Congressman William Hughes, the chairman of the
House Subcommittee, asked the Congressional Research Service (“CRS”) for its ad-
vice. CRS stated that the panels would be constitutional if the person ultimately re-
sponsible for the panels’ decision was a presidential appointee or someone who owed
his or her appointment to a presidential appointee. Therefore, the panels could be
established under supervision of the Librarian of Congress, a presidential appointee,
or the Register of Copyrights, a person owing his or her appointment to a presi-
dential appointee. Letter from CRS to the Honorable William Hughes, February 17,
1993, at 9-10.

Although the House Subcommittee received CRS’ opinion that either the Register
or the Librarian could be the supervising official, the House Subcommittee chose to
make the Librarian the supervising official. There is no record as to why this choice
was made. There is also nothing in the record to suggest that Congress saw any
added value in an additional layer of review. The only concern voiced was that a
presidential appointee, or someone who answers to a presidential appointee, needed
to be placed at the head of the CARP system to satisfy the Supreme Court’s ruling
in Buckley v. Valeo.

1A contingent jurisdiction over public performances by means of jukeboxes remains if private
jukebox licenses expire and no new license agreements are reached.



34

5. The Current CARP System

As discussed above, the current CARP system consists of ad hoc arbitration pan-
els that recommend the royalty rates and distribution of royalty fees collected under
certain of the statutory licenses and set some of the terms and conditions of some
of the statutory licenses. Each CARP is selected for a particular proceeding (exam-
ples: a rate adjustment for the cable statutory license; a distribution of DART funds)
and has up to 180 days to deliver its recommendation for the rate adjustment or
distribution, as the case may be. The highlights of the CARP system are as follows:

Voluntary Negotiation Period: Once it is determined that a controversy exists
as to the adjustment of royalty rates or the distribution of royalty fees, as the
case may be, the Office designates a period for voluntary negotiation among the
parties to resolve their differences. Those parties unable to reach an agreement
during this period proceed to a CARP.

Direct Cases and Discovery: Every participant in a CARP proceeding must sub-
mit a written direct case. The written direct case is the principal piece of evi-
dence put forward by a participating party in that it sets forth all the evidence
and reasons as to what the party believes the rates or distribution should be.
The Office then conducts a limited discovery period during which parties may
request from each other documentation that supports the assertions they make
in their written direct cases.

Selection of the Arbitrators: Once the discovery phase is concluded and the pro-
ceeding is ready for hearing, the Librarian selects two arbitrators from a list
of designated arbitrators whose names are obtained from arbitration associa-
tions who then select a third arbitrator from the list to serve as their chair-
person. If the two arbitrators cannot agree, then the Librarian selects the chair-
person (which has never happened).

Testimony and Hearings: Once the arbitrators begin their 180 period, they con-
sider all the testimony submitted by the parties in their written direct cases.
Oral hearings of the written direct cases are typically conducted (although they
are not required), and the parties often submit rebuttal testimony. At the con-
clusion of the hearings, the parties submit their proposed findings of fact and
conclusions of law wherein they argue to the CARP how it should rule. Often,
the CARP will permit oral argument on the proposed findings of fact and con-
clusions of law.

The CARP Report: At the conclusion of the 180-day period and after considering
the evidence and testimony presented, the CARP delivers its written rec-
ommendation to the Librarian of Congress as to what the royalty rates or the
distribution should be. In making the recommendation, the CARP must articu-
late the reasons for its recommendations and the evidence that supports its con-
clusions.

Review of the CARP Report: Upon receipt of the CARP report, the Librarian is
given 90 days in which to either accept the determination of the CARP or to
reject it. The Librarian may reject the recommendation only if he or she deter-
mines that it is arbitrary or contrary to the provisions of the Copyright Act. The
Register of Copyrights is directed to advise the Librarian on his or her decision.
If the Librarian rejects the CARP’s recommendation, there is an additional 30
days for the Librarian to issue a final order setting forth the rate adjustment
or distribution, as the case may be.

Appeal of the Librarian’s Order: Any party with an interest in the royalty rates
or distribution determined by the Librarian may appeal the decision within 30
days of its publication in the Federal Register. Appeal must be made in the
United States Court of Appeals for the District of Columbia Circuit.

Since the abolition of the Copyright Royalty Tribunal in 1993, the Copyright Of-
fice and the Library have conducted nine full proceedings that have resulted in de-
livery of CARP reports. Numerous other proceedings have settled at various stages,
and the Office has several more proceedings currently pending. Six of the Librar-
ian’s decisions were appealed and in each instance the Librarian’s determination
was upheld.2

2In one rate adjustment proceeding under 17 U.S.C. 114, the Court of Appeals remanded for
further findings a small portion of the Librarian’s decision concerning the terms of payment of
royalty fees.
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SHORTCOMINGS OF THE CARP SYSTEM

Mr. Chairman, you will undoubtedly hear testimony from the other witnesses on
today’s panel as to the shortcomings and complaints of the current CARP system.
In this section, I highlight some of the difficulties we have observed in the near dec-
ade of administering the system.

1. Costs.

The arbitrators selected to serve on a particular CARP must, of course, be paid.
Arbitrators are typically compensated at between $200 and $400 an hour for their
work which, in a hotly contested proceeding involving many parties and large
amounts of testimony, can add up to considerable sums. In the case of a royalty dis-
tribution proceeding, the arbitrators are paid from the royalty funds to be distrib-
uted. In the case of a royalty adjustment proceeding where there are no royalties
collected by the Copyright Office, the participants must pay the arbitrators out of
their own pockets. There is no question that in some rate adjustment proceedings,
some interested parties cannot afford the cost of participating. While the Copyright
Office has considered allowing these parties to participate free of charge, this would
certainly draw objections from the participants in the proceeding who would foot the
bill.

On an institutional scale, CARP proceedings are also very costly. They require
considerable amounts of time of Copyright Office and Library personnel who must
conduct various phases of the proceedings, such as discovery relating to the written
direct cases and review of the CARPS’ decisions. In the recent CARP rate-setting
proceeding for webcasting, the cost of the arbitrators alone exceeded the entire an-
nual budget of the Copyright Royalty Tribunal in its last year of existence.

2. Lack of Stability and Predictability of Results

Each panel of arbitrators is selected for one particular case. The decisions they
make are for the purpose of deciding that one case and not for establishing lasting
precedent. Furthermore, although the Librarian attempts to select arbitrators who
have served well on previous panels, the individuals almost always vary from one
panel to the next. Parties who are dissatisfied with one panel are tempted to return
and try a different panel. Therefore, there is a lack of stability and predictability
in the process, and a lack of reliable precedent upon which the parties can base the
settlement of their differences.

3. Institutional Expertise

Although copyright rate setting or adjustment and distribution proceedings often
involve considerable amounts of money, the fact remains that the statutory licenses
and the CARP system occupy an esoteric area of the law. We have found it very
difficult to find arbitrators that have any familiarity with copyright law, let alone
the complex statutory licenses in that law and the unique procedures of the CARPs.
Those that do have some copyright law experience typically cannot be selected due
to a financial or other conflict of interest. The result is that we are forced to select
arbitrators that, while bright and capable, lack knowledge and understanding of the
workings and details of the copyright laws and the CARP system. This lack of ex-
pertise puts a considerable burden upon the Register and the Librarian to correct
errors and oversights made by CARPs during the course of the proceeding, a burden
which is exacerbated by the short review period granted the Register and the Li-
brarian by the statute. Of the nine CARP reports which the Librarian has reviewed,
only three have been acceptable. Several of the rejected reports have required con-
siderable effort in preparing a final order.

Because of the ad hoc nature of the CARPs, there is no institutional expertise on
any given panel. As one frequent attorney participant in the CARP process recently
informed the Office, the most scary day of a CARP proceeding is the first day when
one encounters the level of competence of panel members that can be expected for
the next six months.

RECOMMENDATIONS

Mr. Chairman, it is clear that the CARP system is far from perfect. I do believe,
however, that the decision making produced by the current system is superior to
that produced by the Copyright Royalty Tribunal during its tenure. I do not dispar-
age the work of the Tribunal as they did, in most circumstances, the best they could
with the resources available. But I do think that a simple return to the Tribunal
system would be a mistake.

Attached to this written statement is a report prepared four years ago by the
Copyright Office at the request of this Subcommittee. The report offers five different
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options to improve the manner in which copyright license royalty fees and rates are
resolved. The options are:

Reforming the Current System: The Copyright Office proposed eleven amend-
ments to the Copyright Act to address the CARP’s most serious flaws. They in-
clude making the Register the supervising official; lengthening the time of each
proceeding; expanding the use of paper proceedings to reduce the costs of hear-
ings; reducing the number of arbitrators for small claims or having small claims
resolved by staff; and capping the arbitrators’ fees.

Replacing Arbitrators with Administrative Law Judges: Under this option, ad-
ministrative law judges supplied by the Office of Personnel Management would
f}}andle the royalty ratemaking and distribution cases within the Copyright Of-
ice.

Replacing Arbitrators with Presiding Officers: Under this option, arbitrators
would be replaced with presiding officers who, while not administrative law
judges, would perform the same functions. The precise features of this system
would be established by Congress as a stand-alone system administered by the
Register and not the Office of Personnel Management.

Creating a Board Within the Copyright Office: Under this option, a Board would
be established within the Copyright Office that would take on more authority
than presiding officers, be more autonomous, and render final agency decisions.

Creating an Independent Regulatory Agency: Under this option, a new inde-
pendent regulatory agency, similar to the Copyright Royalty Tribunal but with
some improvements, would be created.

The attached report discusses fully the strengths and weaknesses of each of the five
options.

In 1998, Mr. Chairman, you introduced H.R. 3210, the “Copyright Compulsory Li-
cense Improvement Act.” The bill would have amended chapter 8 of the Copyright
Act to establish a Copyright Royalty Adjudication Board (“CRAB”) consisting of one
full-time chief administrative copyright judge and up to four part-time administra-
tive copyright judges selected by the Librarian of Congress. The judges would serve
five year terms and be compensated at a government salary level. The Board, while
within the Copyright Office, would be wholly independent and would have full au-
thority to determine all statutory license rates and royalty distributions. The Copy-
right Office, however, could present formally its views to the Board on any matter,
which the Board could accept or reject. Appeal of final Board decisions would be to
the United States Court of Appeals for the Federal Circuit.

Although I have concerns about some aspects of the proposals contained in H.R.
3210, it was a positive first step in addressing the issues. The Copyright Office
would be pleased and interested in working with the Subcommittee, and with the
parties for reform of the current system to produce a better model. In reforming the
CARPs, there are several key elements that need to be addressed.

First, the best way to produce well-reasoned decisions is to create a system that
permits the Copyright Office and the Library to hire full-time employees who are
well-versed and experienced in the copyright law, the complexities of the statutory
licenses, and who are experienced at conducting administrative proceedings. As dis-
cussed above, while we have hired capable arbitrators in CARP proceedings, it has
been impossible to find arbitrators who are intimate with the details of the copy-
right law, the statutory licenses and the distribution/rate adjustment process. Hav-
ing the same full-time decision makers who adjudicate all rate adjustment and dis-
tribution proceedings will not only raise the level of institutional expertise, but will
produce balanced and stable results. Placing those decision makers in the agency
with expertise in copyright and the statutory licenses will ensure that their deci-
sions are well-reasoned.

Second, although the responsibilities of rate making and royalty distribution has
risen in recent years due to an increase of compulsory licenses in the Copyright Act,
we recognize that there are still periods of inactivity where no proceedings are being
conducted. One of the criticisms of the Copyright Royalty Tribunal was that Com-
missioners were still compensated during such periods thereby effectively being paid
for little or no work. Consideration should be given to whether the Register should
have discretion to assign additional copyright work to the Copyright Office-based de-
cision makers during these periods of inactivity.

Third, a new system should permit the Register a substantive role during the
process to address important policy and substantive matters that might arise during
a rate adjustment or royalty distribution. Whether the role is one of having input
into the decision, as was proposed in H.R. 3210, or one of being the final decision
maker is an issue that should be explored.
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Finally, there is the matter of costs. Hiring full-time employees at government
salaries to serve as decision makers will certainly reduce the overall cost of pro-
ceedings to the parties, but there remains the question of the source of their fund-
ing. Under the current system, for those compulsory licenses for which the Copy-
right Office collects royalties, the costs of the arbitrators in distribution proceedings
are paid for out of the royalty pool. This is an appropriate system that should be
retained since those benefitting from the distribution are paying for the cost of the
proceeding. However, in those circumstances where the Office does not collect royal-
ties, such as the recent webcasting CARP proceeding, the parties currently pay the
costs of the arbitrators. One of the objections to such a payment scheme is that it
raises a bar to participation for those who cannot afford to pay the arbitrators.
Therefore, I recommend that the salaries of the decision makers in rate adjustments
in the new system, where no royalty fees are collected by the Office, be paid from
appropriated funds. This would require an additional appropriation for that pur-
pose.

The Copyright Office looks forward to working with the Subcommittee and the in-
terested parties on this important matter. Thank you, Mr. Chairman.

Mr. CoBLE. Thank you all for complying in the time frame. We
impose the 5-minutes rule against ourselves as well. So I will start.

One criticism of the CARP system is that each panel is com-
prised of a new set of participants, which results in an absence of
stability and predictability as well as reliable precedent. Ms. Pe-
ters, do you agree with this assessment?

Ms. PETERS. Yes.

Mr. COBLE. Does anyone disagree with their assessment?

Mr. Rich, some critics have observed that the rules of the CARP
system are not comparable to the Federal Rules of Evidence, there-
by producing a frenetic litigation environment there, which panel-
ists render decisions without access to critical information. And you
touched on this somewhat in your testimony. For example, panel-
ists and the Copyright Office cannot issue subpoenas under CARP
rules. How could we fix this aspect of the CARP system?

Mr. RicH. My broader recommendation, Mr. Chairman, has been
that we move closer to, if not adopt totally, a model of discovery
that is closer to the Federal rules. I think this came home to roost
in the most recent CARP. This is not for purposes of assessing sub-
stantive outcome, but anecdotally I think it is useful in identifying
the issue. One of the parties main positions in the case was de-
pendent on agreements that the industry, the record industry, had
reached with third parties, nonparties to the proceeding. They had
settled voluntarily, so they were not before the CARP panel. It was
obvious since this was the underpinning of the case presented by
the record industry that learning everything one could learn about
the circumstances of those agreements would be useful. And the
panel felt it in its bones every bit as much as the other side of the
case did, yet the lack of subpoena power, for example, and the lack
of more robust discovery tools really made it a voluntary exercise.
The panel could at most invite these 26 folks to come on into New
York—come on into Washington at their own expense, be subjected
to what has to be regarded as a generally unpleasant experience
of being examined and cross-examined. Not surprisingly, Mr.
Chairman, very few did.

That is just an example of how we don’t get at the root—at issue
joinder—that these complicated proceedings, I am talking about
now a very large and complicated proceeding, at least, mandate.

I would be the first to suggest that you may want a scaling down
of discovery and of the commensurate burden as the consequences,
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as the order of magnitude of cases decline. But where you are talk-
ing industrywide important precedent, major record labels, major
companies and even nascent companies hoping to get a foothold, it
seems to me we ought not to spare in our use of additional tools
to get to the facts and get at what we elusively call the truth.

Mr. CoBLE. Mr. Garrett, I have a two-part question for you.
Some of the proposals submitted to our Subcommittee would in-
crease the scope of discovery and the length of the discovery period.
Would this truly eliminate the cost of participating in a rate-set-
ting? And, B, if these proposals were adopted, but the resulting
CARP structure remained outside the jurisdiction of the Federal
courts, wouldn’t the resulting delays force the effective copyright
owners to wait perhaps even longer to be compensated for the use
of their works?

Mr. GARRETT. Mr. Chairman, I believe that expanding the scope
of discovery, expanding the scope of discovery procedures and
mechanisms available to parties will necessarily have the effect of
increasing the cost of participation in these proceedings. I don’t
think that is an objective that we want to achieve here.

As a truly theoretical technical matter, I mean, I certainly under-
stand what it says here, but let’'s move toward a system that is
more comparable to those in the Federal courts. But I don’t believe
that we have that luxury for the kinds of decisions that are being
made here. I don’t think that that kind of luxury is one that is nec-
essarily inherent in ratemaking proceedings.

With respect to the way I approach the issue, Mr. Chairman, I
believe that the cost consideration is the most important consider-
ation here, and if you were going to have that as your principal ob-
jective, then you cannot move toward putting these kinds of mat-
ters either within the jurisdiction of the Federal courts or else ex-
panding the scope and types of discovery.

Mr. CoBLE. Thank you, sir.

Mr. Remington I will get to you later. The red light has not ap-
peared, but the clock did not activate. I am sure my 5 minutes
have elapsed.

Mr. Berman.

Mr. BERMAN. Thank you, Mr. Chairman. This is not a balanced
panel in the sense of people defending the present structure and
process versus people criticizing it. If I wanted to have a balanced
panel here today, where would I have gone to find the people who
would defend the present structure and process? There is no one?
Okay. All right. So something has got to change is the consensus
of the people who participate in the process.

Mr. Rich, why don’t you take the first shot at defending your
suggestion for change; that is, moving to a rate court. Mr. Boucher
has suggested that. Mr. Garrett has said if you want to cut costs
and simplify the process, going to a rate court is not the way to
do it. What is your response to that?

Mr. RicH. Mr. Berman, as I understand Mr. Garrett’s proposal,
at least at the extreme it would apparently entail putting in some
untested affidavits of parties, not having any discovery beneath
those, and then not having the benefit of any hearing or cross-ex-
amination to test it even at a trial setting. I think it would, frank-
ly, make a farce—with all due respect to a lawyer I respect a lot—
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I think it would make a farce of any serious effort to find—whether
under a willing buyer/willing seller test or fairness or reasonable-
ness standard to get at what markets that these compulsory license
systems are trying to replicate would accomplish.

More directly to your question, sir, I have been through about
four ASCAP rate court trial experiences now, and they have ranged
from sloppy and endless and quite expensive, candidly, to ex-
tremely efficient and extremely well run. In one example, this
was

Mr. BERMAN. You have been to four.

Mr. RicH. ASCAP rate-setting processes, excuse me, representing
a variety of clients.

Mr. BERMAN. You have watched the rate court work?

Mr. RicH. I have experienced it firsthand. One example is, and
a favorable example that I mention to the Committee by way of
structural possibility, Judge William Connor in New York, who is
the supervising judge in senior status for the ASCAP consent de-
cree, oversaw a case involving the ABC and CBS television net-
works involving a fee dispute covering a comparable period of years
to what a typical CARP proceeding entails, from the beginning
through discovery, carefully controlled by Judge Connor. He didn’t
let it get out of hand, brought it to trial in about a year’s time, and
his decision was not appealed. In other words, it went start to fin-
ish: we gave the client a budget in that case, anticipating a short
track; we were kept on a short track by the judge; we kept on the
budget, and it worked. We had the Federal Rules of Civil Proce-
dure. We had the benefits of one experienced judge, very commer-
cially savvy. There was the benefit of a developing body of prece-
dent in terms of music performance rights, licensing traditions.

We had, again, the protections of ample discovery and subpoena
power control by the court. We had Federal Rules of Evidence, so
we knew what could come in and what couldn’t, and we had a very
efficient process, I think, with a very bright judge who got to a very
sane result. And while, as usual, some people were happier with
the result than others, I think there was a sense that the matter
proceeded fairly.

And so as I compare that experience and contrast it with my
CARP experiences where all of it just bulges at the seams, and
where nothing seems to work right, you run around frenetically, as
was indicated, and you don’t get discovery. This seems to be a bet-
ter process.

Mr. BERMAN. One short follow-up question before I—were you or
your client among the people who were more happy with the final
decision than others?

Mr. RiIcH. In that particular case, yes, although there have been
other cases where the answer in the rate court has been no.

Mr. BERMAN. Now, you had a chance to defend your suggestion
and attack his suggestion. Would you like to defend your sugges-
tion, Mr. Garrett, against his attack, with all due respect for your
high regard for him?

Mr. GARRETT. I have been defending myself against attacks from
Mr. Rich now for 2 years; I have been accustomed to that. As a liti-
gator, I see a great deal of merit in what Mr. Rich says.
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As a litigator, one wants to have as much discovery as possible.
One wants to be able to know in advance as much information as
is possible. It is a very scary moment in these CARP proceedings
when you walk up to a witness, an expert witness or a fact witness,
and realize that is the first time that you are really going to hear
anything that that witness has had to say. We don’t have deposi-
tions.

But I have been doing that for 25 years in these proceedings, and
it is my belief that we would be just as well off without having any
of the limited form of discovery that we do have. And when you
balance that against the considerations of cost——

Mr. BERMAN. What about the fact that now you are not going to
hear and be able to cross-examine that witness under your sugges-
tion; you are just going to be able to read his affidavit and file a
counter-affidavit?

Mr. GARRETT. I think my suggestion goes beyond that, Congress-
man Berman. But I think that, first of all, it is important to under-
stand that those rules will apply equally to both sides. Both sides
are going to have as little or as much discovery, or as little or as
much right to discovery. There is an equalization factor there that
I think comes into play.

I also think that those who participate in these proceedings and
simply do nothing but put in an affidavit and say, if you adopt this
royalty rate you are going to put us out of business, that affidavits
like that will be given if little credibility, little weight by the arbi-
trators, whoever is going to make the decision in that case. I think
people—in order to put forth a compelling, credible case, they are
going to have to engage in voluntary discovery. They are going to
have to put in more than an affidavit saying, you are going to put
me out of business. They are going to have to turn over their finan-
cial documents either as part of their direct case or testimony or
some other kind of discovery.

I would use a carrot, as opposed to a stick, here; and I think it
is useful because it does achieve the—what I believe to be the pri-
mary objective, which should be the primary objective of cutting
costs so that all parties can participate in an affordable process.

Mr. BERMAN. Thank you, Mr. Chairman. And I think my time
has expired.

Mr. COBLE. Mr. Cannon.

Mr. CANNON. Thank you, Mr. Chairman. And I would like to
thank the panel for the very enlightening testimony we have had
thus far. And while we have my favorite witness, Ms. Peters here,
if you wouldn’t mind, I would like to ask a question about a related
matter on instrumental music and ask you to clarify two points
with regard to your DMCA, section 104, report that was issued last
August.

Footnote 434 of the 104 report states that you would favor repeal
of section 112(e) of the Copyright Act and the adoption of an appro-
priately crafted, ephemeral recording exemption that would essen-
tially permit on-line music services to make server copies of sound
recordings and compositions that facilitate authorized uses of those
works without permission from or obligation to the copyright
owner.
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After the hearing in response to my written follow-up question,
you reiterated that as you stated in the report, you would favor re-
peal of 112(e) and adoption of an ephemeral recording exemption.
Do you still favor those statutory changes and would you rec-
ommend that this Subcommittee consider them?

Ms. PETERS. With regard to the 104 report, it really wasn’t in the
scope of the 104 report, so it wasn’t really a formal recommenda-
tion.

What we said in the footnote we do stand by. We would favor re-
placing the statutory license in 112(e) with an exemption.

What we said and we stand by is, we don’t see any justification
for the imposition of a royalty obligation under statutory license to
make copies that have no independent economic value and are sole-
ly to enable another use that is permitted under a separate com-
pulsory license. But in the 104 report, we have two recommenda-
tions of things that we believe in that don’t become part of the for-
mal recommendation, because we thought they were out of scope.

Mr. CANNON. That is that the scope of your report, but still with-
in the scope of what this Committee probably needs to do.

The 104 report also concludes that public performances inci-
dental to licensed music downloads shall result in no performance
right liability. Again, in response to one of my written follow-up
questions, you stated that it would be appropriate for Congress to
enact legislation precluding any liability arising from the assertion
of a copyright owner’s public performance right with respect to any
technical performance that may take place as a necessary byprod-
uct of an authorized download so long as no audible performance
actually takes place simultaneously with the download.

Again, for clarification, do you still support legislation that would
make this statutory change as you stated in the 104 report?

Ms. PETERS. Again, it is the same thing as before. It wasn’t with-
in the scope of the report, so not part of the formal recommenda-
tions; but we stand by our analysis and what we said.

Mr. CANNON. Thank you. I understand your office is working
with Chairman Coble’s staff and Mr. Berman’s staff to develop leg-
islation that reflects the copyright officer’s recommendations associ-
ated with the 104 report and recognizing the scope of the report
and our obligations here. And I look forward to reviewing these
1[’)ll"ovisions in that draft bill, and thank you very much for being

ere.

And Mr. Chairman, I yield back.

Mr. CoBLE. Thank you. Mr. Cannon, unless I missed something,
you weren’t charting a CARP course, were you? What you—and I
am not admonishing you for that, but was I missing something?

Mr. CANNON. No, sir. This is slightly peripheral to the testimony
that has happened thus far today. But the ever-capable Ms. Peters
was very much with these issues, and I appreciate that informa-
tion.

Mr. COBLE. The gentleman from Virginia.

Mr. BoucHER. Thank you, Mr. Chairman. I want to join with
others in thanking this panel for illuminating our Subcommittee
today on questions relating to the CARP proceedings.

I think that in response to Mr. Berman’s questions, we have
rather thoroughly covered the terrain of the potential of using the
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U.S. District Court in the alternative to CARPs. That is a subject
in which I have some interest and intend to have further discus-
sions concerning, but I believe we have given this panel an ade-
quate opportunity to express its views on that question.

I think we have also covered, in response to Mr. Berman’s ques-
tions, rather thoroughly the potential need and the pros and cons
on moving to more advanced discovery. I happen to think that that
would be salutary. I understand Mr. Garrett does not think so. And
that also, I think, is a fruitful subject for further conversation.

I am going to take the time of these questions today to focus on
the standards. There are three standards that have come to my at-
tention that are applied by CARPs:

Section 801 applied to music distribution services, digital music
distribution services other than Webcasting, and the concept of
fairness of the payment is inherent in that standard,;

The section 119 standard relating to the payments that are made
by cable and satellite retransmitters for terrestrial television re-
broadcasting, and the concept of fairness of the payment is inher-
ent in that standard;

Applied recently by the CARP was the section 114 standard that
applies only to Webcasters, and the concept of fairness of the pay-
ment is not present in the standards that were applied in that deci-
sion.

A result was reached, which I, frankly, find very troubling. I
think Mr. Billington also found it troubling. I think he took the
step of setting that decision aside, and we are awaiting his decision
on his more thorough consideration of the matter.

But what troubles me greatly is that in setting this rate, the con-
sequence of the rate to the new and emerging and young and per-
haps struggling Webcasters who are just getting on their feet and
who measure their revenues in the tens of thousands of dollars per
year was not considered. By having a one-size-fits-all approach and
setting a rate of 14 cents per song played that applies to everybody,
no matter what their revenues, the young companies and the small
companies were severely threatened. They would have royalties
alone measuring in the hundreds of thousands of dollars annually,
and that strikes me as fundamentally unfair.

I think an element of what we ought to be doing as we evaluate
this overall subject is to consider whether or not the standards that
are being applied by the CARPs are reasonable and fair.

Now, I don’t know whether you came today prepared to respond
to this question or not, but I would like your opinion on the ques-
tion of whether or not the standards are adequate. And specifically,
do you believe that in making general revisions with regard to the
CARP that we ought to be inserting the element of fairness of the
payment in this section 114 standard as it is currently found in the
other two standards? And who would like to respond?

Mr. Rich.

Mr. RicH. I would be glad to take a stab at it, Mr. Boucher.

First observation, and a spin on what Ms. Peters and Mr. Gar-
rett suggested, while process is important, I think if process doesn’t
lead to—isn’t buttressed by a substantive standard that makes
sense—the process is wasteful and the efforts of this Subcommittee
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t}ﬁerefore would be wasted; and I don’t think anybody wants to see
that.

I think this is a more complicated issue than the 112, 114 set-
ting, as follows. You have a willing-buyer and willing-seller stand-
ard which is subject to various interpretations as to what it means.
But one interpretation which doesn’t strike me as a bad one is, it
means if you had a freely competitive marketplace and you saw
what even nascent Webcasters would spend in that marketplace, if
you could approximate what would come out of that process and
you are asking a panel to do it, it wouldn’t be so bad.

I think where this has gone off the rails potentially is that there
is, for example, in section 114(e) of the act an antitrust exemption
which was designed to encourage negotiated resolutions by allow-
ing collective negotiations to occur, whether through trade organi-
zations like the RIAA or, for that matter, through collectives like
ASCAP and BMI. And the result is that, acting on that statutory
authority and that antitrust exemption, the collectives went out
and did and tried to do what you would expect they would do,
which was to obtain license fees at the best rates they could obtain
from, as it turned out, a variety of generally small—with one or
two exceptions—Webcasters, and then came into the CARP process
and said, “Here they are; you should accept these as market ap-
proximating.”

The problem is, they were the fruits of the antitrust exemption;
they did reflect the product of market power. And, therefore, to as-
sume, as I think the panel slipped into error, that simply because
these were, quote, “willing buyers” and “willing sellers” in the
sense that literally deals were struck, there must be some kernel
of arms-length, fair result in it, I think led to the problem. And I
think if you are dealing with new industries, with a particularly in-
herent imbalance in power, unless there is a clearer vision of what
“willing buyer,” “willing seller” means, than I think this panel un-
derstood, I would favor a return to something closer to the 801(b)
standard—which, after all, the record industry itself benefits from
in other compulsory license settings like 115, where they get the
benefit of the 801(b) standard as a, quote, “user.” .

Why not have that as a level playing field for everyone, which
explicitly recognizes the nascent nature of industries the need to
encourage new players and the like, and inject back the element
of fairness, if you will?

Mr. BOUCHER. Mr. Garrett, I know you want to respond to this.

Mr. CoBLE. Mr. Garrett, move along quickly because the 5 min-
utes have elapsed and we are going to start a second round.

Mr. GARRETT. The standard that is in 114 is the same standard
that is in 119. Both statutes use the term a “willing buyer, willing
seller.” both statutes use the term “willing buyer, willing seller.” .

The term “willing buyer willing seller” has historically meant in
our jurisprudence a fair market value standard—119 has fair mar-
ket value; 114 has fair market value. And in my view, I see no rea-
son, no justification, for requiring the licensing of copyrighted
works at anything less than fair market value. Fair market value
has an inherent concept of fairness in it, and I think it was one
that was considered during the recent CARP proceeding.

Mr. CoBLE. We will start a second round now.
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Mr. Remington, I believe that we all agree that participation
should not be limited to just, quote, “the big players,” close quote.
There are those who would argue that participation in CARP is
cost prohibitive for individuals and small entities.

That said, I am also informed that individuals with small claims
have invoked existing CARP rules to prolong proceedings and de-
rail settlements at virtually no cost to themselves, but substantial
costs to other parties. Could we correct this inequity by splitting
CARP fees among parties in proportion to their participation rather
than on a pro rata basis? And if not, what would you suggest?

Mr. REMINGTON. Thank you, Mr. Chairman.

I would suggest, as I stated in my written statement, that there
be a much lower-cost, more expeditious system which for the $5 or
$10 claim obviously wouldn’t come in under that cost—that would
be a sheer impossibility—but paper proceeding, summary judg-
ment, aggressive pursuit of settlement not only by the parties, but
by the people who—like a U.S. Magistrate would do, or a Federal
district judge—by the person or entity that controls the process.

We are not arguing that individuals should not have access to
this process. They should. If they are a bona fide songwriter and
composer, under the DART statute they have access to that proc-
ess. But it is downright silly to allow people to expend tens of thou-
sands of dollars in pursuit of a claim under $10 where the Copy-
right Office doesn’t even have authority to cut a check to pay off
that amount of money.

Mr. CoBLE. I concur.

CARP assists in the distribution of proceeds under a compulsory
license must prescribe rates and terms that are representative of
those that would have been negotiated in the marketplace, again
between a willing buyer and a willing seller.

Having said that, A, since the CARP represents the failure of
marketplace negotiations, how do you all determine marketplace
standards by which a rate may be set, A? And, B, if the same static
rate is revived in subsequent CARPs, why should any CARP be
convened?

Ms. Peters, why don’t you start if you are comfortable starting?

Ms. PETERS. It 1s better that they start.

Mr. CoBLE. Who wants to put their oar in the water initially?

All right, Mr. Garrett.

Mr. GARRETT. Mr. Chairman, again the notion of willing buyer,
willing seller is one that is fundamentally ingrained in our system
of American jurisprudence here.

The question, what is appropriate value, that is how fair market
is defined; it is willing buyer, willing seller. So the issue of how you
in any particular case define or come up with a willing-buyer or
willing-seller rate is one that has been confronted over and over
again in a wide variety of contexts. If you are talking about emi-
nent domain cases or talking about these CARP proceedings or
Government compulsory licensing of patents and copyrights, it is a
standard that has been applied over and over again.

Having said that, the recent Webcaster proceedings is a good ex-
ample of where one can spend hours and hours and tens of thou-
sands of pages arguing about what does a willing-buyer, willing-
seller rate mean in the context of any particular situation.
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But that same kind of thing goes on in other cases, as well, when
you have to determine fair market value; and I believe that that
is an appropriate standard here for judging the value of copy-
righted works.

If you are going to compel—and we are talking about compulsory
licenses here—if you are going to compel copyright owners to li-
cense their works to different types of technologies, at the very
least they should be entitled to fair market value for the use of
their works.

Mr. CoBLE. Does anyone want to add to that?

Mr. REMINGTON. To the extent it is obviously your prerogative to
create compulsory licenses; but to the extent that you set subsidy
rates at lower than fair market value, you are transferring wealth
from one group of people to another in our society. And that is one
of the problems in several of the compulsory licenses that do not
have the willing buyer, willing seller, standard.

Now, in the political sense, many people would like those types
of compulsory licenses because they get a rate that is under what
they would pay in the marketplace. You just have to be careful and
be knowledgeable of that fact.

Mr. CoBLE. Ms. Peters, I let you off early. I am going to impose
on you again.

Ms. PETERS. That is good because the terms and conditions are
what we are actually really considering right now in the
Webcasting proceeding, so it would be inappropriate to answer.

Mr. CoBLE. That is why I was quick to recognize that.

Would eliminating all statutory licenses resolve the litany of
problems which have been broached today?

Ms. PETERS. I would say hallelujah; and the answer is, yes, it
would.

But my knowledge of where we are going: I think we are more
likely to see more, not less; and more complex, not less complex.
So it would be great because we wouldn’t have to deal with what
to do about the failure of the CARP system. But I think you are
going to have to come and deal with it.

Mr. CoBLE. I see that annoying red light looking at me now, so
I recognize the gentleman from California.

Mr. BERMAN. Thank you, Mr. Chairman. Just taking off on what
Mr. Rich said earlier in criticizing the willing-buyer, willing-seller
standard, you talked about this example of taking some agree-
ments between the RIAA, and I guess, what, individual DEMA
members.

Mr. RicH. Individual Webcasters.

Mr. BERMAN. Individual Webcasters, and that becoming a rate.
But I am told that, in fact, the CARP throughout 25 of the 26
agreements reached during that process and only left the agree-
ment between YAHOO and—not exactly a small Webcaster—and
the RIAA and then said, but even so, that rate would not be the
appropriate rate and reduce that.

Mr. Garrett, am I right about that?

Mr. GARRETT. I think you have it right, Mr. Berman.

Mr. BERMAN. So it wasn’t looking at 25 unbalanced negotiations
in that sense and then concluding that is the willing-buyer, willing-
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seller rate derived from sort of a nonmarketplace situation because
of the antitrust exemption?

Well, anyhow, I guess, Mr. Remington and Ms. Peters, you
hadn’t spoken yet on the issue of court versus continued adminis-
trative or arbitration process. Do you have any thoughts on that?

Mr. REMINGTON. Yes, I do.

I think, fortuitously, this is the Courts Subcommittee, so this de-
cision could not be made in a better environment. But Bruce Rich,
being a good lawyer, did recognize a deep-seated constitutional
question which he said he hadn’t analyzed.

I would hazard a guess that this is of very dubious constitu-
tionality because there is no case or controversy. You would have
to create a cause of action of sorts in order to invoke the litigation
process and the powers of the Federal judiciary. In the BMI or
ASCAP rate court context, there is a case or controversy which
emanates from the administration of the consent decrees.

Second, I agree with Bob Garrett that everything that has been
criticized about the defects in the CARP process, primarily costs
would be exacerbated in this process; this would be more expensive
and slower.

Third—and I grabbed my long-range plan for the Federal
courts—the Federal judiciary from a policy perspective, as you well
know, vigorously opposes the creation of specialized courts unless
there is a huge societal problem at hand, something akin to maybe
even to homeland security. But to create a court for copyright arbi-
tration royalty proceedings, as a policy matter, I don’t think would
receive the approval of the Judicial Conference.

Ms. PETERS. I am not a constitutional scholar, so I accept Mike’s
questions. I really don’t have a preference one way or the other.
Maybe that is not true; there is a question that is raised

Mr. BERMAN. Your life would be easier.

Ms. PETERS. Right, absolutely, and I am trying to make that hap-
pen.

A couple of countries actually have judges involved in their tri-
bunal-type proceedings, but it is not the same as giving it to the
district court. In Australia and Canada, they really have one judge
who is—part of his duty for a certain period of time is to be like
the equivalent of “chairman of the proceedings,” if any are nec-
essary, and then deal with stable members, who are named, wheth-
er they are from an agency like the copyright office or their equiva-
lent of ALJs. But it does bring the adjudicator knowledge of the
courts.

Now, I don’t know how that kind of a system plays in with re-
gard to our constitutional requirements. But I know that the coun-
tries that have that system seem to like that system.

Mr. BERMAN. Well, I think that does it, Mr. Chairman, for me.
Thank you.

Mr. CoBLE. Thank you, Mr. Berman.

Mr. Remington, I cut you off when Mr. Boucher’s time expired.
I will now recognize you for that comment, or have you made it?

Mr. REMINGTON. I just wanted to make a clarification. I thought
I heard twice that BMI and ASCAP were part of the proceedings,
and they were not. For the record, we were not part of the recent
webcasting proceeding.
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Mr. CoBLE. Okay.

Let me put this to you, Ms. Peters, in conclusion. It has been
suggested today—let me say good-bye to Howard before he leaves.

Ms. Peters, it has been suggested here today that a possible,
quote, “fix,” close quote, of the CARP structure and process is going
directly to the Federal court system.

How would you, as Madam Register—speaking for the copyright
office, how would you feel, in essence, not having to deal with the
CARP system anymore?

Ms. PETERS. Let me put it this way——

Mr. CoBLE. Strike that.

How would you feel about not dealing with the CARP system, A
and B? What do you think about going directly to the court system?

Ms. PETERS. I am not sure about going directly to the court sys-
tem. I probably don’t support that.

With regard to dealing with the CARP system, I think the sys-
tem that is in place right now and the work that is done by the
copyright office in the review of what the panels do is not nec-
essary, that there is a better structure.

I am not opposing it remaining at the Copyright Office. I am just
saying it has got to work better and it has got to meet the criti-
cisms and the shortcomings that we have identified. We are not op-
posed to having it at the Copyright Office if that is where—when
you address all of these issues, that is where the consensus seems
to coalesce.

Mr. CoBLE. Well, ladies and gentlemen, lady and gentlemen, we
thank you all and thank those in the audience for having expressed
your interest by your continued presence here. And let me conclude
by thinking aloud.

If it is the consensus that we enact a bill to change the CARP
system and if everyone agrees just, to some extent, to that point,
it may well be helpful—again, thinking aloud—if the Copyright Of-
fice and/or our Subcommittee conducted round tables or discussions
or jaw-boning with interested parties on the subject in advance of
possible legislative action. I don’t see that that could do any harm.

Ms. PETERS. We would be delighted to do that.

Mr. CoBLE. I didn’t hear you.

Ms. PETERS. We are doing very good at round tables.

Mr. CoBLE. It may end up wasting time, but we always do from
time to time. But you all think about that and so will 1.

In conclusion, does anyone have any nagging ideas you want to
bounce off before we drop the hook?

Well, again, we appreciate, folks, your testimony and your pres-
ence today. This concludes the oversight hearing on CARP, the
Copyright Arbitration Royalty Panel structure and process. The
record will remain open for 1 week, so if you have additional infor-
mation or if anyone has additional information, the record will be
open for 1 week.

Thank you again for your cooperation and attendance; and the
Subcommittee stands adjourned.

[Whereupon, at 4 p.m., the Subcommittee was adjourned.]






APPENDIX

STATMENTS SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE HOWARD COBLE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NORTH CAROLINA

Good afternoon. The Subcommittee will come to order.

The Founding Founders understood the importance of copyright to our nation. In
keeping with this tradition, our Subcommittee has always worked to support artists
by ensuring that they receive fair compensation for their creative endeavors.

Our hearing today will focus on an arcane but important component of the
present system that reimburses copyright holders for their work. By way of back-
ground, and as part of the 1976 Copyright Act Amendments, Congress acknowl-
edged the need for government to oversee the royalty rate-making and distribution
process by creating the Copyright Royalty Tribunal, or CRT. The need for this entity
iyas especially critical since the 76 Amendments also created three new compulsory
icenses.

By 1993, Congress, the Copyright Office, and rate-making participants believed
that greater efficiencies could be realized under a different system, which led to the
dcezelopment of our present construct, the Copyright Arbitration Royalty Panel, or

RP.

Unfortunately, it now appears that history is repeating itself, as the current struc-
ture and operation of the CARP system has generated great frustration among those
parties required to participate within its statutory confines.

Although some critics have characterized our efforts to develop a fair and efficient
rate-making and distribution process as “disappointing,” I am optimistic that we
will ultimately prevail in our attempt to build a better copyright mousetrap.

We have an excellent panel of witnesses today who will doubtlessly add to our
individual and collective understanding of the CARP system, warts and all. I wel-
come them here today and thank them in advance of sharing their thoughts.

I now turn to the Ranking Member, Mr. Berman, for his statement.

PREPARED STATEMENT OF THE HONORABLE HOWARD L. BERMAN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Chairman,

Thank you for holding this hearing on the Copyright Arbitration Royalty Panel.

I am a strong supporter of marketplace solutions to copyright royalty disputes.
Copyright owners have every economic incentive to capture additional revenue by
licensing their works, and have every right to seek the highest royalties the market
will bear. If they are too short-sighted to capitalize on opportunities for new rev-
enue—or fail to act rationally, as economists would say—the marketplace will pun-
ish them. Furthermore, when copyright owners have engaged in anti-competitive
conguct, the antitrust laws have, time after time, proven adequate to remedy this
conduct.

Compulsory licenses and CARPs, on the other hand, have proven to be imperfect,
unwieldy and costly licensing mechanisms, at best. I suspect that many CARP par-
ticipants, both licensees and copyright owners, would have found a far more satis-
factory outcome had they chosen to spend their money and effort negotiating a rea-
sonable settlement in the marketplace rather than in a CARP. Furthermore, com-
pulsory licenses tend to outlive their purpose, and thus may create marketplace dis-
locations rather than address them. For example, the cable compulsory license was
created to help a struggling and entrepreneurial cable industry compete with the
broadcast industry. Today, the cable license continues to exist in an era where the
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cable industry is able to exercise market power at least comparable to that of the
relevant copyright owners.

While I do not have a fondness for compulsory licenses, I recognize that we must
do our best to make the ones we do have work.

The CARP process was catapulted into national awareness this year because of
the controversial webcasting CARP, which determined the royalty rate for internet
radio. The outcome of the webcasting CARP—which still is under consideration by
the Librarian of Congress and the Copyright Office—has garnered much attention
from the press and the public.

What captured our attention about the webcasting CARP was not only the royalty
rate it set, however, but the process through which it occurred. While many of the
rate and distribution determinations are the subject of marked disagreement among
the participants, the one thing that even the strongest opponents agree upon is that
the CARP process has serious flaws and warrants improvement.

In particular, the overwhelming problem that is repeatedly voiced is the expense
of the proceedings. Participants in a CARP bear not only their own substantial legal
fees, but also the cost of the CARP proceeding itself. This is often millions of dol-
lars—sometimes much more expensive than the royalty claim that the CARP is ad-
dressing. For instance, I believe Mr. Remington can address particularly egregious
situations in which a participant had to pay tens of thousands of dollars for a CARP
to determine the distribution of around ten dollars in royalties.

In addition to the problems of cost to the participants, I know there are great con-
cerns over the autonomy and independence of the arbitration body, the burden it
places upon the Copyright Office, and the overall fairness and consistency of the
outcomes. I hope these are issues we can explore today, and begin to develop strate-
gies to improve the royalty arbitration process. Our witnesses are experienced par-
ticipants in CARP proceedings, and can speak to the problems they have encoun-
tered during CARP arbitration, along with potential solutions.

The issue of CARP reform is not new to our subcommittee. In 1998, Chairman
Coble introduced legislation to reform the methods through which the royalty rate
is determined. Ultimately there was not enough support to enact his reform pro-
posals. Given today’s climate, however, I believe there is sufficient impetus and suf-
ficient interest to seriously consider changes to the arbitration process. I anticipate
an active discussion today to determine a model that most efficiently accomplishes
the goals of the CARP process without unduly burdening the participants.

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN

I agree we need to reform how licensing rates for copyrighted works are set. Ev-
eryone agrees that the current system is too expensive, time-consuming, and ineffi-
cient.

At the same time, this will be at least the third time we’ve changed how the rates
are set. 'm all for good government, but I feel like we're playing Goldilocks here.
The first system, the tribunal, was too bureaucratic. The second system, the panels
we have now, are too unwieldy. So it seems like we have to find what’s just right
and that’s what this hearing is for.

While we are discussing we should make the changes, however, it is important
that any reforms made do not affect the actual rates that are set. I say this because
there have been ideas—in guise of procedural reform—that really would make it
harder for content owners to receive a fair price for their work.

That is something we should not do because the very incentive for the creative
works that are being licensed is the financial reward promised in the copyright
laws. The reforms made to the panels must be procedural in nature and no more.

PREPARED STATEMENT OF THE HONORABLE RICK BOUCHER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF VIRGINIA

Thank you Mr. Chairman for a timely hearing on the CARP process.

The CARP process is badly broken. It should be replaced with a more efficient,
more affordable and fairer system. In my view the functions of the CARP should
be transferred to a U.S. District Court.

The problems which beset the CARP are many.

While the CARP process was designed to produce a streamlined procedure, the
lack of appropriate discovery mechanisms has prolonged the proceedings, achieving
the opposite of the intended outcome.
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The process is too expensive. It is beyond the ability of many interested parties
to afford. Having private parties pay the fees of the arbitrators is manifestly unjust
to the financially less fortunate.

No body of expertise is developed by the arbitrators which could be applied in sub-
sequent proceedings. Starting with a new arbitrator panel each time will lead to in-
consistent judgements and a constant process of reinventing the wheel.

And the standards which are applied are demonstrably inadequate. In the recent
webcasting decision, the concept of fairness of the payment was totally absent from
the deliberation.

Fairness is the standard under Section 801 (b) (1) proceedings for royalty pay-
ments for digital music services other than webcasting.

Fairness is the standard under Section 119 (c) (3) (B) for royalties paid by cable
and satellite companies to terrestrial broadcasters for terrestrial broadcast retrans-
missions.

But fairness is not an element of the standard under Section 114 applicable to
webcasters. However we address the procedural problems, and I believe vesting this
rate setting function in a U.S. District Court is the best approach. We also need to
invest fairness of the payment as the governing standard under all CARP pro-
ceedings.

We must avoid a repeat of rulings like the most recent one, through which a one-
size fits all approach was adopted, and small webcasters that measure annual reve-
nues in the tens of thousands of dollars were saddled with royalty fees in the hun-
dreds of thousands. A fairness standard would have prevented a ruling which
threatened to put the young and small companies out of business.

Changes must be made, and I welcome this first hearing as we explore the prob-
lem and consider a new course.
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PREPARED STATEMENT OF THE HONORABLE CHRIS CANNON, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF UTAH

I thank the Chairman for calling this important hearing on the structure and
process of CARP royalty setting panels. I will acknowledge that I was one of
many Members who had serious concerns about the result produced by the latest
CARP panel for webcasters.

I would like to remark for a moment on the governing standard by which the
CARP determines the royalty rate. In addition to considering CARP structure and
procedures, this Committee must also consider why there are separate rate-setting
standards for the sound recording CARPs for webcasters, the satellite TV CARPs,
and then all other CARPs (including the sound recording CARPs for industries
other than webcasting)?

In particular the satellite TV and "all other" CARPs have standards that require
rates based on fairness, fair market value, and balancing the interests of the
participants. The webcasting CARP has only the "willing buyer - willing seller”
language, which suggests that there is a functioning market that results in a fair
price.

However, if the Congress and this Committee thought the market was functioning
fairly, in the context of any compulsory licenses, there would not be any
compulsory licenses as they are needed only when a market is dysfunctional or
imherently one-sided — which this one clearly is.

Particularly with a nascent industry negotiating against powerful collectives
representing content owners such as the RIAA, ASCAP, and BMI there is no
leverage on the side of the webcasters, and in that case the “willing buyer-willing
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seller” standard seems to require the CARP to ratify
the results of a single-seller marketplace that is powered by an industry
collective.

I mentioned my concern earlier over the recent CARP rate announced for
webcasters which has been set aside for additional review by Mr. Billington, the
Librarian of Congress.

It is clear to me that the purpose of Congress in putting in place the compulsory
license for webcasters in the DMCA was to promote a nascent online industry up
to the point it could flourish and add real diversity to the way consumers get
content delivered. But if the mechanism we have established sets rates that would
be detrimental to that goal, do we have a responsibility to re-examine the result? I
think the answer is “yes” when Congress’ express purpose

Such actions are not unprecedented, in fact we did as much fairly recently when
we deemed that the CARP for satellite broadcasting set a rate that was too high for
satellite television distributors and took actions to overturn that rate.

Just so no one is surprised, (and I know this will be unpopular among some in this
room) there ought to be an acknowledgment today that whatever structure or
process we have for CARPs now or in the future - if the results produced are
expressly against the intent of Congress and this Committee in establishing a
compulsory license in the first place - then this Committee and Congress have a
right and a duty to consider actions that might overturn such results.

I thank the Chairman, and I look forward to hearing the witnesses discuss how we
might improve the CARP process and structure so as to get results that are more
consistent with Congress’ goals and stated intent.

PREPARED STATEMENT OF THE HONORABLE DARRELL ISSA, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Thank you, Chairman Coble and Ranking Member Berman, for holding this hear-
ing on the process and structure of the CARP (Copyright Arbitration Royalty Panel).

With the existence of compulsory licenses, agreements are needed in order to de-
termine the amount of licensing royalties copyright owners are entitled to receive.
Unfortunately, Congress has created a flawed process in which royalty decisions are
handed down. My specific concerns are directed at the exorbitant costs for arbitra-
tors, the restrictive discovery process and the different standards for setting rates.

The CARP forces parties to participate in laborious proceedings that result often
in disputed decisions and additional lawsuits. The existing CARP process can cost
both parties a high price, with attorney fees, arbitrator fees, Copyright office fees
and consultant fees listed as expenses. Without reform, the current model will con-
tinue to be costly for all sides. The discovery aspect of the CARP proceedings is re-
strictive, because the CARP has no subpoena powers. The scope of the discovery is
limited to the written testimony, with access to official documents not available to
shed more light on a particular issue, thereby ensuring the system in place remains
ineffective and backwards, compared to a traditional court case.

My last area of concern involves the Copyright Act and the three different stand-
ards for setting royalty rates. I have attached to my opening statement a side-by-
side display of the three standards, which are found in Sections 801, 119 and 114
of the Copyright Act. The first of these standards requires rates to be the product
of a four-factor balancing test, and requires rates to be “fair” and minimally disrup-
tive of the relevant industries. The second standard requires the rates to represent
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the “fair market value” of the relevant activity. The third standard, which applies
only to Internet radio services, lacks a fairness requirement, and only requires the
arbitrators to ratify prices that would be negotiated by willing buyers and sellers
in “the marketplace.”

I believe we should consider the feasibility of a single standard, which could lead
to providing assurances that the rates the CARP set are fair and reasonable for both
the copyright owners and the user, and provide the Copyright office a basis in which
to set future royalty rates.

Shedding light on the problems will require greater inquiry in to what is deficient
with the current system and what could be done to ensure fair decisions are ren-
dered.

Thank you again for holding this hearing. I look forward to hearing the testimony
from the panel of witnesses.
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Statement of
INTERCOLLEGIATE BROADCASTING SYSTEM
on the Copyright Arbitration Royalty Panel (CARP)
submitted to the
Courts, the Internet and Intellectual Property Subcommittee

of the House Judiciary Committee

June 13, 2002

The Intercollegiate Broadcasting System (IBS), which was founded in 1940 to represent
the college broadcasters, submits this statement on the Copyright Arbitration Royalty Panel
(CARP)’s structure and process on behalf of over seven-hundred-fifty such member stations, all

operating at domestic educational institutions.

The CARP arbitration process, as implemented under in the rules of the Copyright
Office, 37 C,f,R., Part 251 (CARP Rules of Procedure), pursuant to Chapter 8 of the Copyright
Act, as amgnded, 17 U.S.C,, ch. 8, is manifestly unsuitable for determining statutory license fees
for small webcasters under Sections 114 (Scope of exclusive rights in sound recordings) and 112
(Limitations on exclusive rights: Ephemeral recordings) of the Copyright Act, 17 U.S.C. §§ 114

and 112, as amended by the Digital Millennium Copyright Act of 1998, P.L. 105-304,

The unsuitability of the procedures under the Office’s rules is demonstrated by Docket
No. 2000-9 CARP DTRA 1&2, In re Rate Setting for Digital Performance Right in Sounds
Records and Ephemeral Recordings, currently in progress.! IBS’ member stations have been

effectively excluded from participation in the arbitration proceeding by rulings of the Register in

! By order of May 3, 2002, the Librarian rejected the recommendation of the CARP. The Librarian’s

determination of issues is due no later than June 20, 2002,
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violation of the Fifth Amendment to the U.S. Constitution and the Regulatory Flexibility Act of
1980, P.L. 96-354, as amended. Moreover, it was barred from filing a post-panel motion by
Section 251.55(a) of the Rules, which limits direct appeals to “parties to the proceeding.” A
two-page informational notice on “Webcasting Notice and Recordkeeping” recently posted on
the Office’s website observes that “There is no provision for public comments on the CARP

report.” (Attachment 1 hereto).

The proceeding violates the fundamental principles of due process in purporting to set
statutory rates to be paid by small webcasters without any practical opportunity for them to
submit evidence or argumentation with respect to their distinctive situations as small entities.
This problem was recognized early on by the Copyright Office in its order of January 18, 2001 2
The effect was palpable, In its order of February 9th the Office noted that "The Library believes
that some parties will continue to formally withdraw from the proceeding, while others will
ultimately be dismissed for failure to comply with CARP regulations.” Op. cit. at 3. The
Office’s Announcement of March 2, 2001, noted that “Submission of amicus briefs, in lieu of
written direct cases, has been proposed.” Op. cit. at §] 2 (Participation by small parties and/or
nonparties); see, e.g., letter from WCPE Radio, dated January 26, 2001. But, in its procedural
order of March 16, 2001, the Office notes that “Many parties have filed Notices of Intent to

Participate, and already a number of parties have formally withdrawn from this proceeding. The

? “Finally, a review of the list of participants in the proceeding reveals a number of smaller-sized firms
and concerns that desire to make use of Section 114 and 112 licenses. The Library has been contacted by
several of these parties expressing concern over the costs associated with filing a written direct case and
fully participating in the proceeding. They are particularly concerned that they will not know the extent
of their financial exposure for payment of the arbitrartors” charges until the proceeding is completed and
have inquired as to whether there are ways to allow presentation of their views to the CARP while
limiting both their cost of participating and their responsibility for payment of the arbitrators.” Op. cit. at
4
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Library anticipates that additional parties will withdraw before the deadline for submitting
written direct cases; and some will not file cases at all, requiring their dismissal from the
proceeding.” Op. cit. at 3. In paragraph 5 the Office rejected alternative means of
participation, e.g., briefs amicus, as not consistent with Section 251.43 of the CARP rules,’ even
though the Office had elsewhere recognized that it is “critical that the interests of all affected ...
users” be “represented in the proceeding. ....” Order in Docket No. RM-2000-3B, 65 Fed. Reg.

77292, 77294 (2000).

The result was just what would be expected. Notices of withdrawal were filed by Ithaca
College on December 20, 2000 (attachment 3 hereto); by Anderson University on January 29,
2001 (attachment 4 hereto); by Monmouth University on February 9, 2001 (attachment 5
hereto); by the University of Southern Indiana on February 5, 2001 (attachment 6 hereto); and
by WCPE Radio on March 31, 2001 (attachment 7 hereto). In gross terms, participation was

reduced from “over 140 parties™ to less than two dozen at the end.’

The Office’s ameliorative suggestion of full participation jointly in its order of March 16,
2001, was unrealistic for stations whose average annual budget is $ 9000.° The assessment on

parties under Section 802(c) of the Act, Section 251.54 (a)(1) and (b) of the CARP rules was

*  “Consequently, the Library will not allow such submissions by any persons or entities who are not

full, active participants in this proceeding. We are sensitive to the concerns of those who cannot
individually afford the cost of full participation, and encourage them to pool their resources with those in
like circumstances for the submission of one or more joint written direct cases as permitted by the rules.”
Id. at 4.

* Order of February 9, 2001, at 3.

* Redacted Report of the Copyright Arbitration Royalty Panel, February 20, 2002, at call 2. Footnote 2
notes that additional webcaster parties withdrew or were dismissed from the arbitration proceeding after it
commenced.

¢ Comments of IBS, filed April 5, 2002, in Docket No. 2002-1 at 3. IBS’ annual dues, which are less
than $ 100, are constrained in amount by the low-end of the range of stations” annual budgets.
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reported to be $ 1,000,000, and the Office began the hearing phase by apparently accepting the
RIAA’s urging that participation be limited to those who could afford full participation by
counsel “for a minimum of four days per week for a period of one month. ” Order of January 18,

2001, at 1.

The CARP proceeding was not “arbitration” within any reasonable definition of the term
in Section 801 (Copyright arbitration royalty panels: Establishment and purpose) of the
Copyright Act, as amended, 17 U.S.C. § 801, where a party to be bound by the determination is
effectively prevented from participating by procedural rulings. A more obvious denial of due

process and stultification of the Congressional purpose is difficult to imagine.

The Regulatory Flexibility Act applies to CARP proceedings. They are rulemaking
proceedings within the meaning of the Administrative Procedure Act of 1947, as amended, 5
US.C,Part1,ch. 5.5 Among other things, a final regulatory flexibility analysis is required by 5
U.S.C. § 604. Any argument that the Copyright Office does not fall within the definition of
“agency” in the Regulatory Flexibility Act must be rejected for the reasons set forth under Point
IIin IBS’ reply comments, filed in Docket No. RM 2002-1 April 26, 2002, a copy of which is
attached hereto as Attachment 8. As an officer of the United States, see Eltra Corp. v. Ringer,

Register, 579 F.2d 294, 300 (4th Cir. 1978), the Librarian is bound by the policy of the United

? Broadcasting & Cable magazine for May 27, 2002, reported that “administrative costs alone [for the

1998-2002 period] ran more than $ 1 million, not counting legal fees. ... This fall, the Copyright Office is
supposed to hear arbitration for the next four years.” (Attachment 1 hereto). Seg also Point VIII
{Determination and Assessment of Costs) of the Redacted Report of the Copyright Arbitration Royalty
Panel, dated February 20, 2002.

¥ Section 2(c) of the APA, now 5 U.S.C. § 551(4), (5), specifically brings “the approval or prescription
for the future of rates,” etc., within the definition of rulemaking. The APA is made applicable to “all
actions taken by the Register of Copyrights under this Act...” by Section 701(e) of the Copyright Act, as
amended, 17 U.S.C. § 701(c).
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States set forth in Section 2 (Congressional Findings and Declaration of Purpose) of the

Regulatory Flexibility Act, 5 U.S.C. § 601 nt.

Further, the Recording Industry Association of America (RIAA) has insisted on
burdensome reports on use under statutory license in the collateral rulemaking proceeding,
Docket No. 2002-1, Notice and Recordkeeping for Use of Sound Recordings under Statutory
License, 67 Fed. Reg. 5761 (2002), currently in progress. The expense of the proposed
recordkeeping requirements is manifestly disproportionate to both the size of the small, non-
profit reporting entities and to the small amounts being distributed to various recording artists.
The proposed rules would require recordkeeping of a magnitude that is impractical for small
webcasting operations run by volunteer students to do; that burden would be imposed in order to
distribute to the average artist only pennies per year per station.® The Office’s procedures must
necessarily take into account the cumulative burden both of the fees prescribed under Chapter 8

and of the economic burden of the recordkeeping prescribed under Chapter 7.

Here again the Office has so far failed to accommodate the proceeding to the smaller
entities.’® No initial regulatory flexibility analysis (TRFA) was issued by the Office as required
by Regulatory Flexibility Act of 1947, as amended. Any contention that the 1947 Act does not
apply to the Office as an arm of Congress excluded from the definition of “administrative

agency” in Section 2(a) of the Administrative Procedure Act of 1947, now 5 U.S.C. § 551(1)(A),

° The disproportion is demonstrated in the reply comments of an IBS member, the Harvard Radio

Broadcasting Company, Inc., and of others in the record of Docket No. RM 2002-1,

1 To the Office’s credit, it did conduct three informal roundtables in the rulemaking proceeding on
May 10th, but these standing alone are not an adequate substitute for the procedures set forth in the
Regulatory Flexibility Act, as amended. The informational notice recently posted on the Office’s website
(Attachment 1) implies that some segmentation of interim rates and recordkeeping requirements may be
forthcoming later this month in the CARP and rulemaking proceedings.



60

should be rejected as legally unsound. " If the Office is to be part of Congress acting
legislatively, it is in violation of the Presentment Clause of the Constitution, Buckley v. Valeo
424 U.S. 1 (1976), and if it is acting administratively as part of Congress, it is violates the
separation of powers doctrine, Bowsher v. Synar, 478 U.S. 714 (1986). The sounder analysis
would be that the Office was not intended to act as part of Congress other than as specified in

Section 701(b), as amended, 17 U.S.C. § 701(b)
Conclusion

Both the royalty arbitration proceeding and the recordkeeping rulemaking have gotten off
to bad starts as far as the small webcasters are concerned. In neither case is the situation beyond
retrieval by the Office. The royalty rates and the recordkeeping requirements must be made
more proportionate. But, longer term, IBS submits that the Office must find a stable way to
conduct its proceedings in the future so that small webcasters can practicably participate in

CARP proceedings and so that the Regulatory Flexibility Act is fully complied with,

Respectfully submitted,
INTERCOLLEGIATE BROADCASTING SYSTEM, INC.

367 Windsor Highway
New Windsor, New York 12553
(845) 565-0003

" The legal analysis is set forth in the Joint Motion of IBS and Harvard Radio, for an IFRA, filed
April §, 2002 in Docket No. RM 2002-1 and in IBS” reply filed therein on April 26, 2002, copies of
which are attached hereto as Attachments 8 and 9.
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Of counsel:

William Malone

Miller and Van Eaton, P.LL.C.
1155 Connecticut Avenue, # 1000
Washington, D.C. 20036-4320
(202) 785-0600

Attachments:

Attachment 1: Webcasting Notice and Recordkeeping (from Copyright Office Website)

Attachment 2: Broadcasting & Cable magazine, May 27, 2002, p. 14

Attachment 3: Withdrawal by Ithaca College, December 20, 2000

Attachment 4: Withdrawal by Anderson University, January 29, 2001

Attachment 5: Withdrawal by Monmouth University, February 9, 2001

Attachment 6: Withdrawal by University of Southern Indiana, February 5, 2001

Attachment 7. Withdrawal by WCPE Radio on March 31, 2001

Attachment 8: IBS’ reply comments in Docket No. RM 2002-1, filed April 26, 2002

Attachment 9: Joint Motion of IBS and Harvard Radio Broadcasting Company, filed April 5,
2002
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Notice and Recordkeeping
for Use of Sound Recordings Under Statutory License

Background

On February 7, 2002, the U.S. Copyright Office issued a notice of a
proposed rulemaking on the requirements for giving sound recording
copyright owners reasonable notice of the use of their works in connection
with the section 114 statutory license for certain digital transmissions of
public performances of sound recordings, and on the requirements for how
records of such use will be kept and made available to copyright owners.

Please note that this rulemaking proceeding is not about the rates and
terms for webcasters that were recommended by the Copyright Arbitration
Rovyalty Panel ("CARP") in its February 20, 2002 report. There is no
provision for public comments on the CARP report. The comments address
the proposed rulemaking on the requirements for giving sound recording
copyright owners reasonable notice of the use of their works in connection
with the section 114 statutory license.

Comments

Interested parties submitted comrents on the rulemaking by April 5. Reply
comments were due April 26. For more details, please see Federal Register
notice 67 FR 5761.

Public Roundtable

The Copyright Office conducted a public roundtable on the proposed
regulations on May 10. Details of the roundtable may be found in Federal
Register notice 67 FR 18148. Follow this link for a list of the three panels
conducted at the roundtabie and the participants in each panel.

TVWorldwide.com, in cooperation with the International Webcasting
Association, webcast the roundtable discussion, and an archived copy is
available for viewing. Although the Copyright Office did not officially
sponsor this webcast, we are pleased that it is available to viewers on the
Internet.

An unedited transcript of the roundtable is also available. Read:

® Panel I; Royalty Allocation
s Papel II: Compliance with Terms of License
® Panel IlI: Small Businesses

Interim Regulations

The Copyright Office expects to announce interim notice and recordkeeping
regulations around the time that rates and terms for the section 114 and
section 112 statutory licenses are announced. The interim regulations will
establish transitional reporting requirements for services using the section
114 statutory license to perform sound recordings publicly by means of
digital audio transmissions and the section 112 statutory license to make
ephemeral recordings of sound recordings. After several months, these
transitional reporting requirements will be replaced by final requirements
that are likely to include more comprehensive reporting.
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The interim requirements are likely to require each service to report the
following information for a certain period of time during each calendar

quarter:

1. the name of the service submitting the report

2. the transmission category of the service [/.e., a single letter code
identifying the nature of the service transmitting the performance,
e.g., Eligible nonsubscription transmission by webcaster of
over-the-air AM or FM radio broadcast, other eligible nonsubscription
transmission by a webcaster, eligible nonsubscription transmission by
commercial broadcaster of over-the-air AM or FM radio broadcast,
eligible nonsubscription transmission by non-CPB, noncommercial
broadcaster, etc.]

3. for each sound recording transmitted by the service during the
relevant period:

A.
B.
C.

the featured recording artist
the sound recording title

the name of the record album containing the sound recording, if
in the possessicn of the service, or supplied to the service, at or
before the time of the performance

. the marketing label of the sound recording, if in the possession

of the service, or supplied to the service, at or before the time
of the performance; and

. the total number of performances of the sound recording during

the relevant reporting period.

Copyright Office Help Desk

The Library of Congress

07-Jun-2002
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TOP OF THE WEEK

Music biz asks for radio probe |

Groups say consolidation’s
leading to payola-like
tactics that hurt listeners

By Paige Atbiniak
roups representing recording artists,
G record companies, songwriters, mer-
chandisers and consumer advocates
want the government to take a hard look at
radio consolidation, hinting that some prac-
tices by Jarge group owners smack of payola.
In a statement delivered 1o Congress
and the FCC Friday, 10 independent
industry groups urged “the government to
revise the payola laws to cover independent
promotion to radio, to investigate the
impact of radio consalidation on the music
community and citizens, and to work 10
protect non-commercial space on both the
terrestrial radio bandwidth and the emerg-
ing Webcasting models.”
Sen. Russell Feingold (D-Wis.) is work-

ing on legislation to reform
radio, a staffer confirmed,
The wide-ranging groups
include the Recording In-
dustry Association of Amer-
ica, Ametican Federation of
Musicians, American Feder-
ation of Television and Ra-
dia Artists, Association for
independent Music, Future
of Music Coalition, fust
Plain Folks, Nashville Songwriters Associa-
tion Enternational, National Association of
Recording Merchandisers, National Federa-
tion of Community Broadcasters, and the
Recording Academy, a part of the National
Academy of Recording Arts and Sciences.
“Today, for the contemporary-hit radio/
top-40 formats, only four radio station
groups—Chancellor, Clear Channel, Infinity
and Capstas—control access to 63% of the
format’s 41 million listeners nationwide,”

Sen. Russell Feingold (D-
Wis.} is working on a
legislative proposal to

reform radio.

the statement says. “For the
country format, the same
four groups control access
10 56% of the format’s 28
million listeners.”

The petitioning groups
are upset by payola-like
practices in which artists
and tecord companies pay
for radio-station promotions
in retum for airtime for
favored artists. They also want the FCC o
investigate how vertical integration in radio
has foreed up concert-ticket prices and made
it difficult for non-affiliated attists to book
tours. Clear Channel runs a concert-promo-
tion company, SFX Entertainment.

“Attists, songwriters, labels and retail-
ers,” says Mike Bracy, of the Future of Mu-
sic Coalition, “are united in opposition to
large broadcasters’ claim that consolidation
has improved commercial radio.” #

yet, the June 20 date gives the

CARP is thrown back

Library of Congress won't accept radio streaming royalty rate

By Paige Albiniak
adio broadcasters will get
R another chance at reduc-
ing the fees they will pay
to stream their signals over the
Internet. That's after the Library
of Congress refused to adopt
the rate ageeed to last February
by the Copyright Arbitration
Royalty Panel (CARP).

Since February, radio broad-
casters and Internet-only Web-
casters have been lobbying
fiercely against the rate, which
CARP said should be 0.07 cents
per song per listener for tradi-
tional radio broadcasters and

0.14 cents per song per listener
for Internet-oanly radio stations.
The fees would be paid to
record companies and artists,
who initially wanted more but
then accepted the suggested
rates. Radio broadcasters already
pay fees to music publishers
ASCAP and BMI but much less
than those CARP says should be
paid to record companies.
CARP is managed by the US.
Copyright Office, part of the
Library of Congress. Librarian
of Congress James Billington
rejected the rate based on the
tecommendation of Mary Beth

Peters, registrar of copyrights.
By law, Billington must issue 2
final decision by June 20; it is
possible that decision will
include new rates. But Billington
also could remand the whole
process back to a new CARP.
That would be expensive,
soutces say. Administrative costs
alone last time ran more than $1
million, not counting legal fees.
This proceeding covers 1998-
2002. This fall, the Copyright
Office is supposed to hear arbi-
tration for the next four years.
While sources say inter-indus-
1y negotiations aren’t going on

industries an opportunity t©
hash out a rate on their own,
which Congress would prefer.
Tiwo weeks ago, Senate Judiciary
Committee Chairman Patrick
Leahy (D-Vt) and ranking
member Orrin Hatch (R-Utah)
pushed the industries to negoti-
ate an independent sentlement or
possibly face legislation.

The House is also getting into
the act. The House Courts and
Intellectual Property Subcom-
imittee has penciled in a June 13
hearing to examine the CARP
process; in April, House Jud:-
ciary Committee Chairman
James Sensenbrenner (R-Wis.)
collected comments from in-
volved parties in order to begin
writing reform legislation. &

i
i

14 Broadcasting & Cable /5-27-02
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December 14, 2000 . RE@EEVEW

Ms. Gina Giuffreda

Copyright Arbitration Royalty Panel DEC 20 20pn
PO Box 70977

South West Station GENERAL CouNSF
Washington, DC 20024 OF cow;%ﬁ?u

Re: Docket 2000-9 CARP DTRA1&2

Dear Ms. Giuffreda,

I am confirming the discussion we had by telephone regarding my desire to be
removed from the service list.

Thank you.

Christopher M. Wheatley
Manager, Radio Operations
326 Roy H. Park Hall

Ithaca College

Ithaca, NY 14850

(607) 274-3142

e-mail: <wheatley@ithaca.edu>
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. wheatley@ithaca.edu, 10:45 AM 42/24/00, Docket No. 2000-9 CARP DTRA1 &

To: wheatley@ithaca.edu

From: Gina Giuffreda <ggiu@loc.gov>

Subject: Docket No. 2000-9 CARP DTRA1 & 2
Cc:

Bcc:

Attached:

Mr. Wheatley:

I am in receipt of your letter confirming our discussion that you would like
to be removed from the service list for the reference proceeding. | have
taken your name off the service list. Also, per our conversation, | sent to
you a new service list via regular mail. Please remember that you are to
serve a copy of this letter on every party listed on that service list.
Otherwise, you will continue to receive copies of anything filed in this case.

If you have any questions, please feel free to e-mail me or call me at 202-
707-2699. '

Sincerely,

Gina Giuffreda
CARP Specialist
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ETIRED MEMAERS

FLETCHER, HEALD & HILDRETH, P.L.C. SFD ruoneT

ATTORNEYS AT LAW
11th FLOOR, 1300 NORTH 17th STREET
ARLINGTON, VIRGINIA 22209-3801

OFFICE: (703) 812-0400
FAX: (703) 812-0486

www.fhh-telcomiaw.com

January 29, 2001

BY CERTIFIED MAIL

Copyright Arbitration Royalty Panel (CARP)
P.0. Box 70977, Southwest Station
Washington, D.C. 20024

Dear Sir/Madam:

CONSULTANT FOR INTERNATIONAL AND
INTERGOVERIMENTAL AFFAIRS.
SHELDON 4 xms
v s A

mu A

INALD
CERET

FER 2 2001

GENERAL COUNSEL (7038120478
OF COPYRIGH fenre@nt-isconiy cor

Re: Docket No. 2000-9, CARPDTRA 1 & 2
Withdrawal from Proceeding

On behalf of Anderson University/ WQME 98.7 FM [ hereby respectfully withdraw its
Notice of Intent to Participate in CARP Proceeding, Docket No. 2000-9 CARP DTRA 1 & 2.

Please date-stamp the attached confirmation copy, marked ‘Please Stamp and Return this
Copy to Fletcher, Heald & Hildreth,” and return it in the self-addressed, stamped envelope

provided.

Should any questions arise concerning this matter, please contact this office.

Very truly yours,

FL tTCHERj ALD & HILDRETH, P.L.C.

Allson J. Shapiro

Counsel for Anderson University/ WQME 98.7 FM

cc: All Parties on Service List
Ms. Gina Giuffreda, Copyright Office (by fax 202-252-3423)
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IRWIN, CAMPBELL & TANNENWALD, P.C.
ATTORNEYS AT LAW
1730 RHODE ISLAND AVENUE, N.W.
SUITE 200
WASHINGTON, D.C. 20036-3101
(202) 728-0400

FAX (202) 728-0354
ALAN C. CAMPBELL

www.icipe.com RECEEW@@
(202) 728-0401 Ext. 110

acampbell@icipc.com ’FEB 12 200‘

GENERAL ¢
February 9, 2001 GF COPW?Ig}’-\II“IS'EL

Copyright Arbitration Royalty Panel (CARP)
P.0. Box 70977, Southwest Station
Washington, DC 200024

Re:  Docket No. 2000-9, CARPDTRA 1 & 2
Withdrawal {rom Procecding

Dear Sir or Madam:

On behalf of Monmouth University, I hereby respectfully withdraw its Notice of Intent to
Participate in CARP Proceeding, Docket No. 2000-9, CARP DTRA 1 & 2.

Please date-stamp the attached File Copy and retum it on the self-addressed stamped
envelope provided.

Should you have any questions regarding this malter, please do not hesitate to call.

Very truly yours,

Alan C. Campbel}
Counsel for Monmouth University
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CERTIFICATE OF SERVICE

I, Jennifer N. Reyes, hereby certify that on this 5™ day of February, 2001, copies of the
forcgoing Withdrawal Notice have been served by first-class United States mail, postage pre-paid

upon the following:
Y Ve

dv Jeripifef N. Reyes [

Aaron Stone

Seth D. Greenstein Global Media Network

MceDermott, Will & Emery

600 Thirteenth Street, N.W. éi:i)ibvi"r“B c
Washington, DC 20005 V6B2BA

Jerry Rubinstein Russell R. Hauth
Musicplex.com, Inc. ) 4880 Santa Rosa Road
9905 Jefferson Boulevard Suite 300

Culver City, CA 90232 Camarillo, CA 93012

Michael A, Kahn

Folger Levin & Kahn
Embarcadero Center West
275 Battery Street, 23rd Floor
San Francisco, CA 84111

Bruce G. Joseph

Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, DC 20006

Gregory . Hessinger Bruce D. Sokler

American Federation of Television and Mintz, Levin, Cohn, Ferris, Glovsy and Popeo, P.C.
Radio Artists 701 Pennsylvania Avenue, N.-W.

260 Madison Avenue Suite 900

New York, NY 10017 Washington, DC 20004

Arthur Levine

Finnegan, Henderson, Farabow, Garrett Robert Alan Garrett

Amold & Porter
555 Twelfth Street, N.W.
Washington, DC 20004

& Dunner
1300 I Street, NN'W.
Washington, DC 20005

Steven M. Marks

Recording Industry Association of America, Inc.
1330 Connecticut Avenue, N.W.

Suite 300

Washington, DC 20036

Tracy Bames
HARDRADIO.COM
3504 Locust Drive
Rowlett, TX 75089



Patricia Polach

Bredhoff & Kaiser, P.L.L.C.
805 Fifteenth Street, N.W,
Suite 1000

Washington, DC 20005

Chuck Walker
Muzak LLC

2901 Third Avenue
Suite 400

Seattle, WA 98121

Frank Pet

DMX, LLC

11400 W. Olympic Blvd.
Suite 1100

Los Angeles, CA 90064

Steven J. Plinio

Manatt Phelps & Phillips, LLP
11355 West Olympic Boulevard
Los Angeles, CA 90064

Neal Jackson

National Public Radio

635 Massachusetts Avenue, N.W.
Washington, DC 20001-3753

Maria Rougvie
iICAST

78 Dragon Court
Woburn, MS 01801

Mary Ann Lyman

Munger, Tolles & Olson LLP
355 South Grand Avenue
Thirty-Fifth Floor

Los Angeles, CA 90071-1560
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Lynwood Spinks
VergeRadio.com

c/o Lynwood Spinks, Industry Entertainment

955 S. Camtlo Drive
Los Angeles, CA 90048

Laura Beth Miller

Brinks Hofer Gilson & Lione
455 N. Cityfront Plaza Drive
NBC Tower, Suite 3600
Chicago, IL 60611-5599

John P. Luncan

Blue Tape, LLC, d/b/a Sputmk7.com
Four Columbus Circle

Fifth Floor

New York, NY 10019

Michael Seitzer

Blue Tape, LLC, d/b/a Sputnik7.com
22 West 19th Street, 4th Floor

New York, NY 10011

Barry 1. Slotnick
Richards & O’Neill, LLP
885 Third Avenue

New York, NY 10022

Stefan M. Lopatkiewicz

Dorsey & Whitney, LLP

1001 Pennsylvania Avenue, N.W.
Suite 300 South

Washington, DC 20004

Bruce A. Lehman

201 Massachusetts Avenue, N.E.
Suite C-3

Washington, DC 20002



Kenneth M. Kaufman

Davis Wright Tremamne LLP
1500 K Street, N.W., Suite 450
Washington, DC 20005-1272

1

Douglas A. Kaplan

Sirtus Satellite Radio Inc.
1221 Avenue of the Amenicas
New York, NY 10020

Walter F. McDonough
Future of Music Coalition
"601 13th Street, NN'W.
Suite 900 South
Washington, DC 20005

David W. Rahn

c/o SBR Creative Media, Inc.
7464 Arapahoe Road

Suite B4

Boulder, CO 80303

Brett D. Paradis

Paradis Broadcasting of Alexandria,
Inc. (dba KXRA-KX92-299)

1312 Broadway

Alexandria, MN 56308

Jo Ann Juliano

Dead-Air Broadcasting Co., Inc
610 N. Montana Street

Dillon, MT 59725

Earl Metzger
WITZ AM/FM
P.O. Box 167
Jasper, IN 47546
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Barry H. Gottfiied

Shaw Pittman

2300 N Street, N.W.
Washington, DC 20037

Irv Goldstein
198 Main Street
Danbury, CT 06810

William A. O’Brien
WILS-FM

102 North Kanawha Street
Beckley, WV 25801

Will Spears

KWUF AM & FM

P.O. Box 780

Pagosa Springs, CO 81147

Jim East
WOLC/Maranatha, Inc.
P.O. Box 130

11890 Crisfield Lane
Princess Anne, MD 21853

Tom Atena

WMET

P.O. Box 159

Black Mountain, NC 28711

Richard Trautschold
319 “B” East Battlefiled
Springfield, MO 65807
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Michael Costanzo
Midcontinent Broadcasting Co.
500 S. Phillips

Sioux Falls, SD 57104

Joel Hanson
P.O. Box 90
Kelso, WA 98626

Donald F. Littman

Educational Community Radio, Inc.
T/A WOBO

P.O. Box 338

Owensville, OH 45160

Alison J. Shapiro

Fletcher, Heald & Hildreth, P.L.C.
11th Floor, 1300 North 17th Street
Arlington, VA 22209-3801

Kimberly Henrie Larry Roberts

KMTS Fisher Radio Regional Group, Inc.
1322 ¥ Grand Avenue . 1212 North Washington, Suite 307
Glenwood Springs, CO 81602 Spokane, WA 99201

Hal S. Widsten
KWED-AM

609 East Court Street
Seguin, TX 78155

Jerry D. Sokolosky
2143 H/W 64N, Box 1756
Guymon, OK 73942

Richard L. Sellers

Radio Station KMRY

1957 Blairs Ferry Road NE
Cedar Rapids, A 52402

Ron Carter
2000 SW First Avenue, Suite 300
Portland, OR 97201

Mark A. Floyd

wsmonline.com

Gaylord Entertainment Company
One Gaylord Drive

Nashville, TN 37214

Carl Gardner

Journal Broadcast Group, Inc.”
720 E. Capitol Drive
Miltwaukee, WI 53212

Fugene J. Manning

WARX Radio i;h“ Morris :
Manning Broadcasting Inc. SWMJ_nlveT51ty of Southern Indiana
8600 University Blvd.

880 Commonwealth Avenue

Hagerstown, MD 21740 Evansville, IN 47712



Charles H. Sullivan, Jr.
Ocean Broadcasting, LLC
25 N. Kerr Avenue, Suite C
Wilmington, NC 28405

Maggie Martin

Iroquois County Broadeasting Corp.
WGFA FM 94.1

Watseka, IL 60970

Edward A. Schumacher
WTUZ Webcast

2424 East High Avenue

New Philadelphia, OH 44663

Thomas J. Spics
2000 Indian Hills Drive
Sioux City, JA 51104

David A. Luyk
&9 Everts Avenue
Queensbury, NY 12804

David M. Winchester

Albany Radio Corp.

(dba KWIL and/or KHPE and/or
KEED)

P.O. Box 278

34545 Hwy. 20

Charles B. Cooper

WHLC FM 104.5 (Charisma Radio
Corp.)

P.O Box 1889

Highlands, NC 28741
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Terry Dismore
WCVO Radio

4400 Reynoldsburg —~ New Albany Road

New Albany, OH 43054

Robert J. Hughes
KXST (Sets 102)

5015 Shoreham Place, Suite 102

San Diego, CA 92112

Laurence Rutter

Radio Station KNGT-FM
P.O. Box 609

Jackson, CA 95642

Frank Hanzel, Jr.

Wild West Radio, Inc.
1111 West victory Way
Craig, CO 81625

Eric Pietras

WVKC Galesburg

Box K-245

2 E South St.

Knox College

Galesburg, [I. 61401-4999

Deborah S. Proctor
WCPE Radio

1928 Chalks Road

P.O. Box 828

Wake Forest, NC 27588

Joseph E. Jindra
KNCK Radio

P.O. Box 629

1390 W. 11th Street
Concordia, KS 66901
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Michael Mitchel
101 Centre, Suite R
Woodward, OK 73801



75

e ——
UNIVERSITY OF

RECEI/er
@EEVE@

INDIANA FeB 13 5y,
GENERL
coy,
February 5, 2001 . OF COPYmG;)"TSEL

BY CERTIFIED MAIL,

Copyright Arbitration Royalty Panet (CARP)
P.0O. Box 70977 Southwest Station
Washington, D.C. 20024

Re:  Docket No. 2000-9, CARPDTRA1 & 2
Withdrawal from Proceeding

Dear Sir/Madam:

On behalf of WSWI/University of Southern Indiana (a non-commercial, not-for-
profit college radio station), I hereby respectfully withdraw our Nofice of Intent to
Farticipate in CARP Proceeding, Docket No. 2000-9 CARP DTRA 1 & 2.

Please date-stamp the attached confirmation copy, marked “Please Stamp and
Return this Copy to WSWI” and return in the self-addressed, stamped envelope provided.

Should any questions arise concerning this matter, please contact this office.

John M. Mokris
WSWI General Manager

Ce: All parties on service list
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Before the
LIBRARY OF CONGRESS
_ Washington, DC 20540

In the Matter of: No. 2000-9 CARP DTRA 1&2
DIGITAL PERFORMANCE RIGHT

IN SOUND RECORDINGS AND RE@%@HE@

IN EPHEMERAL RECORDINGS

APR 4 200
WITHDRAWAL OF GENERAL COUNSEL
&
NOTICE OF INTENT TO PARTICIPATE OF COPYRIGHT

Educational Information Corporation, d/b/a WCPE Radio, pursuant to the Rules of the
Copyright Office, hereby withdraws its Notice of Intent to Participate as an individual entity
in the proceedings of the Copyright Arbitration Royalty Panel (CARP) to determine the rates
and terms of the statutory licenses for the performance of sound recordings by eligible non-
subscription transmission services under 17 USC §114 and the making of ephemeral
recordings under 17 USC §112.

WCPE reserves the right to Request Leave to Submit an Amicus.Pleading and to do
so, and WCPE reserves the future option to affiliate and/or partner with another entity or
entities which are actively participating in one or both of these proceedings.

WCPE also hereby re-affirms its intention to make Ephemeral recordings under
Section 112 License and affirms its intention to stream on the Internet under Section 114.
WCPE does not believe that its Internet transmission services are required to rely upon either
or both licenses, but provides this Notice out of caution and without prejudice to, or loss or
waiver of, its rights.

This is 31st day of March, 2001.

Respectfully Submitted,

Dbt At

Deborah S. Proctor

General Manager, WCPE

President, Educational
Information Corporation

PO Box 828

Wake Forest, NC 27588
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T — RECEIVED

In the
COPYRIGHT OFFICE APR 26 201
7 Washington, D.C. 20540
) GENERAL COUNSEL
OF COPYRIGHT

)
Inre )
NOTICE AND RECORDKEEPING FOR ) Docket No. RM 2002-1
USE OF SOUND RECORDINGS UNDER )
STATUTORY LICENSE )

)

REPLY COMMENTS OF

INTERCOLLEGIATE BROADCASTING SYSTEM

1. INTRODUCTORY STATEMENT

The comments of others filed April 5, 2002, only confirm the Intercollegiate
Broadcasting Systen’s (“IBS™) opening comments showing that in practice the Copyright
Office’s (“Office”) published proposal would unjustifiably and discriminatorily burden small
webcasters affiliated with educational institutions. The proposal should either be rejected or

modified to exclude webscasters affiliated with educational institutions.

The “slightly revised” proposal’ offered by the Recording Industry Association of
America (“RIAA”), standing alone, does not materially reduce the direct and disproportionate
burden on such webcasters. This recordkeeping burden is exacerbated by the Office’s conscious
and deliberate exclusion of small enlities from the setting of compulsory license fees by the
Copyright Arbitration Royalty Panel (*CARP”) in Docket No. 2000-9 CARP DTRA 1 & 2. See

Order of the Register, dated March 16, 2001. The Office is required to consider the cumulative

! RIAA Comments af 32.
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impact on small entities of the proposed rules and the minimum rates arrived at in the concurrent

CARP proceeding.

The adverse impact of the proposed rules on webcasters’ use of smatll record labels will
result in a diminution of the diversity of music available 1o the public, by denying the labels the
public exposure necessary for the viability of such labels because of the disincentive to webcast

performances created by the recordkeeping requirements.

To the extent the surviving webcasters could practicably continue to play such small
labels and report such use, RIAA’s comments fai} to demonstrate that its so-called
SoundExchange could practicably process reports of such plays and cost-effectively distribute
the small per-label amounts of royalties to the large number of entities entitled to royalties from

small-label performances.

Neither the proposal published by the Office nor the “slight” modification thereof
proposed by RIAA in its comments comports with the purposes of the Regulatory Flexibility Act
of 1980, 5 U.S.C. ch. 6, as amended, (“RFA*), as set forth in Section 2 thereof, 5 U.S.C. § 601
ni, nor would the record in this proceeding support the adoption of either in compliance with
Section 604(a) of the RFA, 5 U.S.C. § 604(a). The argument that the instant rulemnaking
proceeding is pot subject to the RFA, is unsound as a matter of statutory construction. Congress
did ;10( intend to exclude Office rules from application of the RFA. If the Office, in its
rulemaking capacity, were to fall within the Congressional exemption in Section 2{a) of the
Administrative Procedure Act {“APA”), its exercise of rulemaking powers would conflict either
with the presentation clause of the Constitution or with the Constitutional requirement for

separation of powers.
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1. THE RECORDKEEPING PROPOSAL WOULD
UNLAWFULLY BURDEN SMALL WEBCASTERS.

For the reasons described in the opening comments of IBS and others, the published
proposal violates the public policy concerning the impact of Federal rules on small entities, as set
down by Congress in Section 2 of the RFA, as amended, 51.S.C. § 601 nt. Such violation is in
no way attenvated by the RIAA’s “slight revision” of its original proposal. RIAA Comments at
32. The record in this proceeding simply provides an inadequate basis for the Office’s adopting
the recordkeeping rules, as proposed, because Section 604(a) of the RFA, 5 US.C. § 604(a),

requires an agency

promulgat[ing] a final rule under section 553 of this title [APA Section 4 (Rule
making)], after being required .. to publish a general notice of proposed
rulemaking ..., the agency shall prepare a final regulatory flexibility analysis.
Each final reguiatory flexibility analysis shall contain --

(1) a succinct slatement of the need for, and objectives of, the rule;

(2) a summmary of the significant issues raised by the public comments in
response to the initial regulatory flexibility analysis, a summary of the
assessment of the agency of such issues, and a statement of any changes made
in the proposed rule as a result of such comments;

(3) a description of and an estimate of the number of small entilies to which
the rule will apply or an explanation of why no such estimate is available;

(4) a description of the projected reporling, recordkeeping and other
compliance requirements of the rule, mcluding an estimate of the classes of
small entities which will be subject to the requirement and the type of
professional skills necessary for preparation of the report or record; and

(5) a description of the steps the agency has taken to minimize the
significant economic impact on small entities consistent with the stated
objectives of applicable statutes, including a statement of the factual, policy,
and legal reasons for selecting the alternative adopted in the final rules and
why each one of the other significant altematives to the rule considered by the
agency which affect the impact on small entities was rejected.

Jt is clear as a textual matter that Congress intended rulemakings in the Office to be
subject to the RFA. Section 701(d) of the 1976 Copyrights Act (“1976 Act™), now 17 U.S.C.

§ 701(e), specifically provides that
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all actions taken by the Register of Copyrights under this acl are subject to the
pravisions of the Administrative Procedure Act of June 11, 1946, as amended (c.
324, 60 Stat. 237, title 5, United States Code, Chapter 5, Subchapter 11 and
Chapter 7). :

The Office’s instant proposal to impose a recordkeeping requirement is clearly an action within
{he recordkeeping requirements provisjons added to Sections 601(8) and 604(4) by Congress in

P.L.104-121 in 1996.

Any argument that the RFA should not apply to the Office because it is not an “agency”
within the meaning of Section 2(a) (agency) of the APA, which is incorporated by reference in
Section 601(1) (agency) of the RFA, 5 U.S.C. § 601(1), must be rejected. The exclusion of “the
Congress” from the definition of “agency” in the APA has the intent and effect only to exempt
Congress as a governmental authority from the APA. In Section 701{d) of the 1976 Act,
Congress very explicitly and deliberately intended the Office to be subject to the APA, thereby
limiting pro tanto the effect of the Congressional exemption. Moreover, Section 701(d) of the
1976 Act also specifies that Section 10 (Judicial review of agency action) of the APA, now 5
U.S.C., ch. 7 (Judicial review), shall apply to “all actions taken by the Register of Copyrights™
under the 1976 Act. The exclusion of “the Congress” from the definition of agency for the
purpose of Chapter 7 in 5 U.S.C. § 701(b)}(1)(A), is essentially identical with that in Section 2(a)
of the APA, now 5 U.S.C. § 551(1). Again in Section 701(d) of the RFA, Congress made it plain
that the Office was not exempt from “judicial review of agency action,” so the Office is included

within the term “agency” throughout the APA.

The omission of any reference to the RFA (The Analysis of Regulatory Functions), in

Section 701(d) of the 1976 Act does not of itself imply that Congress did not intend the Office to
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be subject to the REA. When Section 701(d) was enacted, the RFA had not yet even been

enacted and could not have been referred to as Chapter 6 of Title 5.

Congress cannot be taken 1o have intended to exempt 1he rulemaking function of the
Office under Section 701(d) of the 1976 Act from the RFA. Otherwise, the exercise of that
quasi-legislative function by a part of “Congress” within the meaning of Section 2(a) of the
APA, would violate the presentment clause of the Constitution, Art. 1, § 7, C1. 2. See INSv.
Chadha, 462 U.S, 919 (1983). Alternatively, if deerned non-legislative, then the exercise of that
function by a part of “Congress” within the meaning of Section 2(a) of the APA, would violate

the separation of powers.

Congress, in enacting Section 701 of the 1976 Act and later amending it in 1998 by P.L.
105-304, did not intend to so disregard the Constitutional issue. This is a case where “a page of
history is worth a volume of logic.” New York Trust Co. v. Eisner, 256 U.S. 345, 349 (1921)
{Holmes, J.). Section 701(d) of the 1976 Act was inserted in response to the challenge to the
Constitutionality of what became the 1976 Act in the course of the House hearings on H.R. 2223.
In testimony before the House subcommittee on June 5, 1975,% Professor Brylawski previewed
his law journal article arguing that Constitutionally the Office “must either be transferred to the
executive branch or reestablished as an independent regulatory agency under he direction of a
Register appointed by the President.” See E. Fulton Brylawski: The Copyright Office: A
Constitutional Confrontation, 44 Geo. Wash. L. Rev. 1, 47 (1975). In addition, chapter XV(7) of

the Second Supplementary Report of the Register of Copyrights on the General Revision of the

? “Copyright Law Revision,” Hearings before the Subcommittee on Courts, Civil Liberties, and the
Administration of Justice of the House Committee on the Judiciary, on H.R. 2223 (Serial No. 36, Part 1)
at 459-67 (1975).
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U.S. Copyright Law: 1975 Revision Bill (1975) relies on a legal memorandum of Kent Dunlap,
a staff attomney, “The Effect of the Constitutional Principle of Separation of Powers on the
Copyright Revision Bill,” printed in the third volume of the 1975 House hearings, supra, at 2160-
72. Mr. Dunlap’s legal analysis obviously relied only on cases prior to August, 1975, in
concluding that the separation of powers limited the placement outside the executive branch of
only executive functions reserved to the President. Moreover, his memorandam was focussed

on, if not limited to, quasi-judicial or adjudicatory functions.

The courts have adopted a funclional analysis, rather than a formal analysis, so that the
fact that the Office is part of the Library of Congress is not determinative of the classification of
the Office to the legisiative department of government. In rejecting Professor Brylawski’s
argument under the Appointments Clause, Ant. 111, § 2, €. 2, in Eltra Corp. v. Ringer, Register,
579 F.2d 294 (1978), the Fourth Circiit adopted a functional analysis in reaching that result. It

observed that

it would appear indisputable that the operations of the Office of Copyright are
executive. * * * ]t is irrelevant that the Office of the Librarian of Congress is
codified under the legislative branch or that it receives its appropriation as a part
of the legislation appropriation. The Librarian performs certain functions which
may be regarded as legislative (l.e., Congressional Research Service) and other
functions (such as the Copyright Office) which are execative or administrative.
Because of its hybrid character, it could have been grouped code-wise under
either the legislative or executive department[s]. But such code-grouping cannot
determine whether a given function is executive or legislative. * * * The Supreme
Courl has properly assumed over the decades since 1909 that the Copyright Office
is an executive office *¥*.

Id. at 301. Thus, whether the Library of Congress or the Copyright Office is part of Congress for
the puiposes of the APA Section 2(a) exemption cannot be determine en grosse, but must be
determined function-by-function. Under the functional analysis, court decisions on the

applicability of the Library of Congress at large are irrelevant to specific functions of the Office.



83

The Fourth Circuit’s decision appeared to quiel the controversy until Bowsher,

Comptroller v. Synar, 478 U.S. 714 (1986). That case retumed the dialogue to the fundamental

underpinnings of the separation of powers doctrine represented in the fear of ““congressional
usurpation of Executive Branch functions”. i.e., “the fear that the Legislative Branch of the
National Government will aggrandize itself at the expense of the other two branches.” Id. at 727,
quoting Buckley v. Valeo, 424 U.S. 1 (1976). See Madison: 1 Annals of the Constitutional

Congress 380 (1789), oft-quoted by the Supreme Court.

Upon the next legislative revisitation to the 1976 Act, this separation-of-powers concern
seems to bave led 1o the Leahy amendment,” inserting new subsection in Section 107 of the 1976
Act, which became 17 U.8.C. § 701(b). The Jegislative rationale is described in House
Conference Report No. 105-796 (1998) at 77 thusly:

The new subsection to be added to 17 U.S.C. Sec. 701 sets forth in express

statutory language the. functions presently performed by the Register of

Copyrights under her general administrative authority under subsection 701(a).

Like the Library of Congress, its parent agency, the Copyright Office is a hybrid

entily that historically has performed both legislative and executive or

administrative functions. Eltra Corp v. Ringer, 579 F.2d 294 {4th Cir. 1978).

Existing subsection 701{a) addresses some of the latter functions. New

subsection 701(b) is intended to codify the other traditional roles of the Copyright
Office and to confirm the Register’s existing areas of jurisdiction.

New subsection (b) seems designed to explicitly establish the “hybrid character” of the Office,
Elira Corp., supra, at 301, by “beefing up” the nominal legislative functions of the Office,
thereby attempting to rationalize the Office’s formal placement in the legislative department of
government. Such attempted rationalization is thoroughly inconsistent with the functional

approach utilized by the Fourth Circuit and should be rejected. In light of “the command of the

144 Cong. Rec. S8389, S8397 (daily ed. July 16, 1998).
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Constitution that the Congress play no direct role in the execution of the laws”, Bowsher, supra,
at 736, it is difficult to conceive that Congress meant to exclude the Office’s rulemaking function

from the RFA.

The inclusion of the Office in the Seclion 2({a) exemption for Congress would lead to the
Jogically inescapable conclusion that if the Office’s rule-making function is considered an act of
“the Congress,” then it violates the presentment clause, and if it is considered as an executive or
administrative function 1t violates the separation of powers. See, generally, Jiles: “Copyright
Protection in the New Millennium: Amending the Digital Millennium Copyrighted Act to
Prevent Constitutional Challenges,” 52 Admin. L. Rev. 443 (Winter 2000). While the Office,
under jurisprudential principles, lacks the power to decide the Constitutionality of its own statute
in this proceeding, it may avoid deciding the question by applying the RFA, as, we submit,

Congress intended, including Section 603 (Initial regulatory flexibility analysis).

In applying the RFA in this proceeding, the Office is obliged to considered the
cumulative impact of the recordkeeping requirements and the minimum fee schedule that was
imposed by the discriminatory, one-size-fits-all, procedural rules imposed by the Office in
Docket No. 2000-9 CARP DTRA 1&2. In the Register's order of March 16, 2001, the Register
expressly and deliberately rejected the attempts by numerous small entities for a participatory
role proportionate to their size. The Office began the hearing phase by apparently accepting the
RIAA’s urging that participation be limited to those who could participate fuily “for a minimum
of four days per week for a period of one month.” Order of the Register, daled Janvary 18, 2001.

at 1, quoting RIAA Reply at 4. That order recognized the problem of small entities:

Finally, a review of the list of participants in this proceeding reveals a number of
smaller-sized firms and concems that desire to make use of the section 114 and
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112 licenses. The Library has been contacted by several of these parties
expressing concern over the costs associated with filing a written direct case and
fully participating in the proceeding. They are particolarly concerned that they
will not know the extent of their financial exposure for payment of the arbitrators’
charges until the proceeding is completed and have inguired as to whether there
are ways to allow presentation of their views to the CARP while limiting both
their costs of parficipating and their responsibility for payment of the arbitrators.
Suggestions have included: waiving the requirement of filing written direct cases
for these parties and allowing them to file written pleadings (in effect amicus
briefs) at those junctures of the CARP proceeding related to their concerns;
allowing these parties’ written direct cases to be considered without oral hearings
or testimony; and assessing the arbitrators’ costs to smaller parties al a reduced
rate or amount.

The Library does not express any opinion as to the advisability, or permissibility,
or any of these suggestions. However, in the interest of conducling a proceeding
that encourages participation and gathers the maximum amount of relevant
evidence for the CARP’s consideration, we solicit comments and proposals, if
any, to address cost concemns for smaller-sized parties in this proceeding.

1d. at 4. But the Office did nothing to accommodate these concerns. In the March 16th order the

Register declined any accommodation to small entities:

In the January 18, 2001, Order in this proceeding, the Library solicited comments
regarding the participation of so-called “small parties” that do not submit wnitten
direct cases. Comments were received from Manning Broadceasting, Inc., SBR
Creative Media, Inc., WCPE-FM, and the Performing Artists” Society of America
favoring the submission of amicus curae briefs in lieu of written direct cases. The
RIAA opposed such submissions.

Section 251.43(a) of the CARP rules provides that all parties to a proceeding must
{ile a written direct case that contains testimony sponsored by a witness or
witnesses. The purpose of this requirement is to allow full examination and cross-
examination of all testimony before the CARP renders ils determination. Full
prosecution of the written direct cases is essential to compiling a complete and
accurate tecord. In addition, it is the parties to a rate adjustment proceeding who
bear the cost of the proceeding. 17 U.S.C. 802¢h)(1).

Participation by non-parties through submission of amicus briefs does not appear
1o be consistent with these provision. The Library has serious reservalions
whether it, or the CARPs, possess the authority to allow such submissions under
the current CARP regulations. While there may be some mernit in the idea of
accepting amicus briefs in CARP proceedings, the merits should be first explored
through the rulemaking process.
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Consequently, the Library will not allow such submissions by any persons or
eniities who are not full, active participants in this proceeding., We are sensitive
to the concems of those who cannot individuaily afford the cost of full
participation, and encourage them to pool their resources with those in like
circumstances for the submission of one or more joint written direct cases as
permitied by the rules.

The exclusionary effect of the Office’s ruling in practice was acknowledged in the March 16th
order, where the Office admitted that
Many parties have filed Notices of Intent to Participate, and already a
number of parties have formally withdrawn from this proceeding. The Library
antjcipates that additional parties will withdraw before the deadline for submitting

written direct cases; and some will not file cases at all, requiring their dismissal
from the proceeding.

Id. at 2. Copies of the January 18 and March 10, 2001, orders are appended hereto.

This sort of procedural inflexibility contradicts the spirit, if not the letter, of the RFA.
Whether the procedural rules that were originally adopted for broadcast licensees are legally
defensible with respect to that class or not, they are clearly not defensible as to small webcasters.
The practical exclusion of a class of payers from the proceeding to determine the amount of their
payments is plainly inconsistent with the Fifth Amendment to the Constitution. To add insult to
injury, upon inguiry, interested small entities were informed by the Office that appeals to the
Librarian were limited to parties fully participating in the arbitration proceeding. Small entities
are excluded from appeals to the Librarian by Section 251 55 (post-panel motions) of C.ER.,
Title 37, which limits appeals to “parties” 1o the proceeding. As a result no direct attack on the

procedural rulings is conternplated or permitted by the Office.

Be that as it may, the Office is required in this proceeding to consider the cumulative
burden of the recordkeeping requirements and the disproportionately high minimum fee on smal}

webcasters.
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111. CONCLUSION
For the reasons stated in the opening comments by IBS and other small webcasters, the
Office should not adopt the one-size-fits-all recordkeeping requirements proposed, unless

webcasters affiliated with educational institutions are excluded therefrom.

Respectfully submitted,
INTERCOLLEGIATE BROADCASTING SYSTEM, INC.

367 Windsor Highway
New Windsor, New York 12553

by g% SWZ@M’

Witham Malone

Miller and Van Eaton, P.L.L.C.
1155 Connecticut Avenue, # 1000
‘Washingion, D.C. 20036-4320
(202) 785-0600

Its Attomey
Apnl 26, 2002

Attachments --
Orders in Docket No. 2000-9 CARP DTRA 1&2
-- January 18, 2001
-- March 16, 2001

HI22OXWAHQI 775,000
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In the Maiter of

}
}
Digital Performance Right in Sound } Docket No. 2000-9 CARP DTRA 1&2
Recordings and Ephemeral Recordings }

ORDER

On December 11, 2000, the Library of Congress published the schedule for CARP
proceedings in the above-captioned matter. 65 FR 77393 (December 11, 2000). The
schedule set the due date for written direct cases on or before February 5, 2001, with
asbitration beginning on May 21, 2001. The Library has now received pleadings from
parties in the proceeding who are dissatisfied with this schedule

A large group of parties known as the “Webcasler/Broadcaster Group” petitions
the Library to push the schedule back for written direct cases until March 19, 2001, and
initiation of the CARP until July 16, 2001. The National Religious Broadcasters Music
License Committee and Salem Communications Corp. support the petition. The
Recording Industry Association of America (“RTAA™) supports these dates and urges the
Library to establish that July 16, 2001, is the firm date for initiation and that July 17, 2001,
will be the first day of hearings on RIAA’s case. In addition, RIAA urges the Library to
select only those arbitrators who will be able to hear written direct cases “for a minimum
of four days per week, for a period of one month, beginning July 16, 2001.” RIAA reply
at 4.

New Schedule

The Library has considered the requests of the parties and is nchined to establish a
new schedule. Before setting such a schedule, we make the following observations Furst,
this proceeding should have begun well over a year ago, but for repeated requests for
additional time and the RIAA petition for rulemaking regarding the exemption for over-
the-air radio broadcasts. We are now into the second period for rates for the section 114
and 112 licenses (2001-2002), with the first period (1998-2000) already passed. There is
a need to commence this proceeding as soon as possible. Consequently, the schedule
adopted today will be final, and no forther requests for delays will be granted.

Second, it s obvious that this proceeding will be large and complex, with many
hearing dates required. Scheduling such a proceeding does not depend solely upon the
readiness of the parties. In order for the proceeding to be efficient and effective,
considerable advance planning by the Library is required. Preparations must be made for
the discovery period so that as many discovery matlers as possible are resolved prior to
the initiation of arbitration. In addition, qualified arbitrators must be identified who will
be available for considerable hearing work
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Given these considerations, and the requests of the parties, the Library announces
the new--and final-schedule:

ACTION DATE
Negotiated Protective Order March 28, 2001
Filing of Written Direct Cases April 2, 2001
Reﬁuems for Underlying Documents April 11, 2001
Related to Written Direct Cases

Responses to Requests for April 18, 2001
Underlying Documents

Completion of Document Production April 23, 2001
Follow-up Requests for April 30, 2001
Underlying Documents

Responses 1o Follow-up Requests May 4, 2001
Motions Related to Document Production May 10, 2001
Production of Documents in Response to May 14, 2001

Follow-up Requests
All Other Motions, Petitions and Objections May 16, 2001

Tnitiation of Arbitration July 30, 2001

Additional Motters

In addition to announcing a new procedural schedule, the Library calls the parties’
attention 1o the following. First, in order for the discovery period te proceed effectively, a
protective order must be in place before the start of the 45-day discovery period. Parties
are encouraged to negotiate the terms of a protective order for submission 1o the Library
no later than March 28, 2001. If the Library does not receive a negotiated protective
order on ot before that day, it will enter its own protective order governing the proceeding
on the following day.

wicarpldirat &2\schedule final vpd
January 18,2001 -2-



90

Second, the Library is aware that this proceeding involves a number of parties that
have never before participated in a CARP proceeding. The Library therefore directs all
parties to familiarize themselves with the CARP rules contained in part 251 of 37 CF.R.
ALL PARTIES MUST COMPLY WITH THE CARP RULES. The rules may be
accessed via the Internet at wyww loc. govicopyrighi/nitle37. Any questions regarding filing
procedures should be directed to the CARP Specialist at the Copyright Arbitration
Royalty Panel (CARP), P.O. Box 70977, Scuthwest Station, Washington D.C. 20540.
Telephone: {202) 707-8380. Telefax: (202) 252-3423. Improperly filed pleadings will not
be accepted.

Third, with respect to the CARP rules, the Library emphasizes that all parties that
filed Notices of Intent to Participate in this proceeding must submit written direct cases.
37 CFR. 251.43(a). Itis permissible for a party to formally join the written direct case of
another participant in Jieu of filing its own wrilten direct case. For parties filing their first
written direct case in a CARP proceeding, it is recommended they consult written direct
cases filed n prior CARP proceedings for format and organization. Copies of these cases
are available for mspection and copying by appointment with the CARP Specialist at the
Copyright Office at 101 Independence Avenue, S.E., Room 403, Washington, D.C.
20554. Requests for copies may be made, for a fee’, from the CARP Specialist, The
written direct cases are not available on the Copyright Office’s webpage

Written direct cases must be delivered to each of the parties in this proceeding on
or before Apnil 2, 2001. 37 C.F.R. 251.45(b)(2)(). By this, we mean that each of the
parties must have copies of everyone’s written direct case by 5 p.m. on April 2, 2001.
Copies must also be fifed with the Copyright Office by this time. Mailing a written direct
case on Apnl 2 does not satisfy the rule, nor does delivering it afier 5 p.m. The purpose
of the rule is to assure that all parties have each other’s written dircct cases by the close of
business on April 2 so that all will have an equal amount of time to prepare their requests
for underlying documents. Failure to file a written direct case, or to properly serve it, are
grounds for dismissal of the party from the proceeding.

Fourth, as discussed above, this proceeding is very complex and involves the
establishment of rates and terms for two separate perjods (1998-2000 and 2001-2002). In
preparing their written direct cases, the parties are reminded 1o carefully distinguish
between these two periods in organizing and presenting their evidence  As required by
37 CFR. 251.43(d), each party must siate its requesied royalty rates and terms for both
periods. These requests may be amended at later points in the proceeding as provided by
the rules.

' Fees for copies of documents made by Copyright Office staff are as follows: charge for
time spent photocopying-$65 per hour or fraction thereof. Charge per exposure-3$.40
per exposure photocopied  Sze 64 FR 29518, 29521 (June 1, 1999).

ucarpidira) & \schedule. final. wpd
January 18, 2003 -3-
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Finally, a review of the list of participants in this proceeding reveals a number of
smaller-sized firms and concerns that desire to make use of the section 114 and 112
licenses. The Library has been contacted by several of these parties expressing concern
over the costs associated with filing a written direct case and fully participating in the
proceeding. They are particularly concerned that they will not know the extent of their
financial exposure for payment of the asbitrators” charges until the proceeding is
completed and have inquired as 1o whether there are ways to allow presentation of their
views to the CARP while limiting both their cost of participating and their responsibility
for payment of the arbitrators. Suggestions have included: waiving the requirement of
filing written direct cases for these parties and allowing them to file written pleadings (in
effect amicus briefs) at those junctures of the CARP proceeding related to their concerns,
allowing these parties” written direct cases to be considered without oral hearings or
testimony; and assessing the arbitrators’ costs to smaller parties at a reduced rate or
amount. :

The Library does not express any opinion as to the advisability, or permissibility, of
any of these suggestions. However, in the interest of conducting a proceeding that
encourages participation and gathers the maximum amount of relevant evidence for the
CARP’s consideration, we solicit comments and proposals, if any, to address cost
concerns for smaller-sized parties in this proceeding

Wherefore, the above-described schedule for this proceeding 1S ADOPTED.
Comments and proposals regarding cost concerns for smaller-sized parhicipants in this
proceeding must be filed with the Copyright Office no later than February 1, 2001. Reply
comments must be filed no later than February 12, 2001.

SO ORDERED.
Marybeth Peters

Register of Copyrights
BY:

Wihkany?. Robe/ts, J1

Seniof Attorne

\,

DATED: January 18, 2001
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In the Matter of ]

}
Digital performance Right in Sound } Docket No. 2000-9 CARP DTRA 1&2
Recordings and Ephemeral Recordings }

)

ORDER

The Library of Congress issues this Order 1o address certain matfers in the above-
captioned proceeding. These issues were discussed at the March 14, 2001, meeting with
the parties.

1. New Precontroversy Discovery Schedule. The Library is postponing the date
for exchange of written direct cases to facilitate entry of the protective order in this
proceeding. Adjustment of the date for written direct cases requires adjustment of the
remaining precontroversy dates. The date for initiation of the CARP, July 30,2001, and
the date for submission of a negotiated protective order, March 28, 2001, remain the
same.

ACTION DATE

Filing of Written Direct Cases April 11,2001
Requests for Underlying Documents April 18, 2001
Related to Written Direct Cases

Responses to Requests for April 24, 2001
Underlying Documents

Completion of Document Production April 27, 2001
Follow-up Requests for May 4, 2001
Underlying Documents

Responses to Follow-up Requests May 10, 2001
Motions Related to Document Production May 16, 2001
Production of Documents in Response 10 May 18, 2001

Follow-up Requests

All Other Motions, Petitions and Objeclions May 25, 2001
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2. Protective Order. As descrnibed above, the terms of a negotiated protective
order must be submitted to the Library by close of business on March 28, 2001. The
Library has before it a pending motion submitted by RIAA, AFTRA and AFM to accept a
proposed protective order. One of the provisions of the proposed protective order is a
requirement that all parties to this proceeding sign a non-disclosure certification for each
calegory of protected materials. The Library finds this provision to be usefu] and will
meclude it in the protective order that it enters on March 29, 2001. However, in order to
enable signatures to be obtained on the certification forms prior to the exchange of the
- written direct cases, sufficient time is required after March 29, 2001. This is why the
Library has postponed the schedule from April 2 to April 11 for the exchange of written
direct cases.

Axy party that has not executed a non-disclosure certification, as provided in the
protective order to be 1ssued on March 29, 2001, by April 6, 2001, will not be entitled to
recetve protected malerials contained in the witten direct cases as filed on April 11,
2001. However, a party 1s not precluded from executing a non-disclosure certification
after this date 1n accordance with provisions set forth in the Protective Order, and
following such execution will be entitled to receive copies of past and future protected
materials.

3. Notice of Intent to File Written Direct Case. Many parties have filed Notices of
Intent to Participale, and already a number of parties have formally withdrawn from this
proceeding. The Library antictpates that additiona) parties will withdraw before the
deadline for submilting written direct cases; and some will not file cases at all, requiring
their dismissal from the proceeding. To avoid burdening the active participants in this
proceeding from serving written direct cases on those parties that are not, or will not be
active, the Library is requiring all parties lhat filed a Notice of Intent fo Participate and
that intend 1o file written direct cases to subinit a Notice of Intention to Submit a2 Writlen
Direct Case no later than March 28, 2001.

A Notice of Intention lo Submit a Written Direct Case shall state the party’s
intention 1o file a wrilten direct case on April 11, 2001, and to be an active participant in
this proceeding. In addition, it shall provide the name and address of one person
{counsel, or if not represented by counsel, the party) on whom copies of fihngs and
submissions should be served. The names and addresses so provided shall comprise the
service Jist for the remainder of this proceeding.

Any party that fails to file a Notice of Intention to Submit a Written Direct Case
by March 28, 2001, shall forfeit the right to recerve service copies of the written direct
cases from the parties on April 11, 2001. Failure to submit a Notice, however, does not
result in automatic dismissal from this proceeding. A party who fails 1o file this notice
but who, in fact, files a written direct case on April 11, 2001, wil) be added 1o the service
list. These parties must then be served with copies of the other parties’ direct cases by 5
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p-m., Friday, April 14, 2001. All parties must then adhere to the discovery schedule set
forth in this Order.

4. Service by the Copyright Office. At the March 14, 2001, mecting with the
parties, service of filings and pleadings on the parties was discussed. It was agreed that,
where one counsel represented more than one party, the number of copies required to be
served on that counsel would be worked out through individual agreements. There was
not, however, a discussion on whom the Library will serve copies of the orders,
announcements and decisions that the Library will issue in this proceeding. The Library’s
policy for serving these items will be as follows.

For those parties not represented by counsel, and for those parlies represented by
counse] that does not represent other parties in this proceeding, the Library will serve one
copy of its orders, announcements and decisions. In the interests of saving costs, where
the same counsel represents two or more parties to this proceeding, that counsel will
receive only one copy of the Library’s orders, announcements and decisions. The Library
will not provide additional copies.

Likewise, the Office will not serve a party directly when that party is represented
by counsel, nor will the Library serve more than one attorney for a party with copies of its
orders, announcements and decisions. For this reason, each party must designate in jis
Neotice of Intention to Submit a Written Direct Case a single attorney. for purposes of
service by the Library.

5. Participation by small parties. In the January 18, 2001, Order in thig
proceeding, the Library solicited comments regarding the participation of so-called “small
parties” that do not submit written direct cases, Comments were received from Manning
Broadcasting, Inc., SBR Creatjve Media, Inc., WCPE-FM, and the Performing Artists’
Society of America favoring the submission of amicus curae briefs in lieu of writien
direct cases. The RIAA opposed such submissions.

Section 251.43(a) of the CARP rules provides that all parties 10 a Pproceeding must
file a written direct case that contains testimony sponsored by a witness or witnesses. The

direct cases is essential fo compiling a complete and accurate record. In addition, it is the
parties t0 a rate adjustment proceeding who bear the cost of the proceeding. 17 U.S.C.
802¢hx(1).

Participation by non-parties through submission of amicus briefs does not appear
ta be consistent with these provisions. The Library has serious reservations whether i1, or
the CARPs, possess the authority to allow such submissions under the current CARP
regulations, While there may be some merit in 1he idea of accepting amicus briefs in
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CARP proceedings, the merits should be first explored through the rulemaking process.

Consequently, the Library will not allow such submissions by any persons or
entities who are not full, active participants in this proceeding. We are sensitive to the
concerns of those who cannot individually afford the cost of full participation, and
encourage them to pool their resources with those in like circumstances for the
submission of one or more joint written direct cases as permitted by the rules.

SO ORDERED.

Marybeih Peters
Register of Copyrights

e
BY: l{?ﬂ’[p&// /k/ C&/\/‘\
#4%id 0. Carson
General Counse)

DATED: March 16, 2001
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In the RE CE} VED

COPYRIGHT OFFICE

Washington, D.C. 20540 APR L)
GENERAL copmen
OF copyRy
)

Inre )
NOTICE AND RECORDKEEPING FOR ) Docket No. 2002-1
USE OF SOUND RECORDINGS UNDER )
STATUTORY LICENSE )
)

JOINT MOTION FOR ISSUANCE OF AN
INITIAL REGULATORY FLEXIBILITY ANALYSIS

Harvard Radio Broadcasting Co., Inc., and the Intercollegiate Broadcasting System, Inc.,
respectfully move the Register to issue an Initial Regulatory Flexibility Analysis (IRFA) under
the Regulatory Flexibility Act, P.L. 95-354, as amended by the Debt Limit Act, P.L. 104-121,

Title I of which is known as the Small Business Regulatory Enforcement Fairness Act of 1996,

enacted into positive law as 5 U.S.C,, ch. 6.

The public policy of the United States government, as declared by Congress in Section 2
(Congressional Findings and Declaration of Purpose) of the Regulatm;y Flexibility Act, 5 U.S.C.
§ 601 nt, is to require that both governmental regulations and “informational requirements”
differentiate in a meaningful way between large entities and small entities, so as “to fit regulatory
and informational requirements to the scale of the businesses, organizations, and governmental

Jurisdictions subject to regulation.”’ Section 2(b) then “establish[es] as a principle of regulatory

' In Section 2(a) Congress “finds and declares that -

“(1) when adopting regulations to protect the health, safety and economic welfare of the Nation,
Federal agencies should seek to achieve statutory goals as effectively and efficiently as possible without
imposing unnecessary burdens on the public;
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issuance (hat agencies shall endeavor ... to fit regulatory and informational requirements to the
scale of the businesses, organizations, and governmental jurisdictions” subject thereto.
Continuing, Section 2(b) declares that “to achieve this principle, agencies are required to solicit
and consider flexible regulatory proposals and to explain the rationale for their actions to assure

that such proposals are given serious consideration.”

Here, where there is such a gross disparity in the sizes of the reporting entities, a one-
size-fits-all proposal no more comports with the Congressional policy than it does with the letter

of the Regulatory Flexibility Act.

“(2) laws and regulations designed for application to large scale entities have been applied
uniformly to small businesses, small organizations, and small governmental jurisdictions even though the
problems that gave rise to government action may not have been caused by those smaller entities;

“(3) uniform Federal regulatory and reporting requirements have in numerous instances imposed
unnecessary and disproportionately burdensome demands including legal, accounting and consulting
costs upon small businesses, small organizations, and small governmental jurisdictions with limited
resources;

“(4) the failure to recognize differences in the scale and resources of regulated entities has in
numerous instances adversely affected competition in the marketplace, discouraged innovation and
restricted improvements in productivity;

“(5) unnecessary regulations create entry barriers in many industries and discourage potential
entrepreneurs from introducing beneficial products and processes;

“(6) the practice of treating all regulated businesses, organizations, and governmental
Jurisdictions as equivalent may lead to inefficient use of regulatory agency resources, enforcement
problems and, in some cases, to actions inconsistent with the legislative intent of health, safety,
environmental and economic welfare Jegislation;

“(7) alternative regulatory approaches which do not conflict with the stated objectives of
applicable statutes may be available which minimize the significant economic impact of rules on small
businesses, small organizations, and small governmental jurisdictions;

“(8) the process by which Federal regulations are developed and adopted should be reformed to
require agencics 1o solicit the ideas and comments of small businesses, small organizations, and small
governmental jurisdictions 1o examine the impact of proposed and existing rules on such entities, and to
review the continued need for existing rules.””



98

L THE RULES AS PROPOSED WOULD SERIOUSLY IMPACT
SMALL BUSINESSES.

Comments filed concurrently with this motion establish at least prima facie that the
record-keeping rules proposed in the Office’s NPRM would differentially impact small business
entities. See, e.g., comments of the undersigned movants filed herein. As demonstrated in the
comments of Movant Harvard Radio Broadeasting Company, the reporting requirements as
proposed are “not well-suited for a large number of small entities” and are disproportionately

burdensome on small entities. Op. cit. at 1.
1. AN IRFA IS REQUIRED BY STATUTE.

Section 603 (Initial regulatory flexibility analysis) of the Regulatory Flexibility Act, as
amended, 5 U.S.C. § 603, requires that whenever an agency issues a notice of proposed
rulemaking such as that published by the Office on February 7th, “the agency shall prepare and
make available for public comment an initial regulatory flexibility analysis.”? Section 601
(Definitions) of the 1980 Act, 5 U.S.C. § 601, applies the requirements of the Act to all
government “authorities” falling within the scope of Section 2(a) (“agency™) of the
Administrative Procedure Act of 1947, now 5 U.8.C. § 551(1). While Section 2(a) of the APA
excepted “Congress™ from the applicability of the APA,> Congress has since provided
affirmatively that rulemaking proceedings in the Copyright Office shall be subject to the APA.

Section 101(d) of the 1976 Act, P.L. 94-553, 17 U.S.C. § 701(d), unequivocally provides:

? Such IFRA “shall describe the impact of the proposed rule on small entities” and shall be published in
the Federal Register and transmitted to the Chief Counsel for Advocacy of the Small Business
Administration.

* The D.C. Circuit has held that the APA does not apply to labor relations of the Library of Congress.
See Ethnic Employees of Library of Congress v. Boorstin, 243 U.S.App.D.C. 186, 751 F.2d 1405 (1985).
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(d) Except as provided by section 706(b) [copies of deposits] and the
regulations issued thereunder, all actions taken by the Register of Copyrights
under this title are subject to the provisions of the Administrative Procedure
Act ...
(emphasis supplied). The intent of Congress to protect small businesses against undifferentiated
government regulations is clear. To the extent that any inconsistency might be read into the
1946 and 1976 enactments, the latter in time would control. Otherwise the specific exception for

the Office in Section 701(d) to the copying provisions of the Freedom of Information Act, 5

U.S.C. §§ 552 and 552a, would not have been necessary.

1. PUBLIC POLICY REQUIRES THE ISSUANCE OF AN IFRA.

Even if the Office were textually exempt from the Regulatory Flexibility Act by reason of
being part of Congress, it should act here consistently therewith in accordance with the public
policy declared in Section 2 by that Congress. At the time of its adoption of interim rules in
Docket No. 96-3 in 1998, the Office stated that while it was

not an “agency” subject to the Regulatory Flexibility Act, 5 U.S.C. 601-612, the

Register of Copyrights has considered the effect of these interim regulations on

small businesses. The Register has determined that the interim regulations would

not have a significant economic impact on a substantial number of small entities

that would require provision of special relief for small entities in the regulations,

and that the interim regulations are, to the extent consistent with the stated

objectives of applicable statutes, designed to minimize any significant economic

impact on small entities.

63 Fed. Reg. 34, 289, 34,295 (June 24, 1998). The 1998 statement is not a substitute under
Section 605(c) of the 1980 Act for an IFRA here, because the interim rules, which were the
subject of the 1998 order, did not read on “eligible nonsubscription transmission services” added

by the Digital Millennium Copyright Act, P.L. 105-304 (1998), which enlarged Section 114

subsequent to the 1996 and 1997 notices in Docket No. 93-6, 61 Fed. Reg. 22004 (May 13,
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1996) and 62 Fed. Reg. 34035 (June 24, 1997), and the only commenters had no foreknowledge
of the interests or practices of small webcasters in the year 2002. The Office itself expressly
recognized in the instant notice the time-bound nature of the record in the Docket 96-3
proceeding, when it observed that “the industry was young” in 1996-98. 67 Fed. Reg. at 5764.
The more current comments in Docket No. 2002-1 demonstrate that the rules as proposed do
threaten to place significant, disproportional, and unnecessary economic burdens on small

business entities.

Prayer

WHEREFORE, before acting on the NPRM published February 7, 2002, the Register
should publish, and solicit comments on, an Initial Regulatory Flexibility Analysis and should

provide Movants with such further and different relief as may be warranted.
Respectfully submitted,

A
William Ma

Miller and Van Eaton, P.L.L.C.
1155 Connecticut Avenue, # 1000
Washington, D.C. 20036-4320
(202) 785-0600

Attomey for
Harvard Radio Broadcasting Co., Inc,

Intercollegiate Broadcasting System, Inc.

April 5, 2002
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- RATE SCHEDULE “A”

REPORT FORM
ASCAP EXPERIMENTAL LICENSE AGREEMENT
FOR INTERNET SITES & SERVICES — RELEASE 4.0

PART 1. ACCOUNT INFORMATION

REPORT PERIOD: THRU12/3V/___
LICENSEE NAME:
POSTAL ADDRESS:
INTERNET SITE URL: http:// E-MAIL:
PHONENUMBER:__ FACSIMILE NUMBER:

PART I1. DEFINITIONS

(a) The terms “Internet Site or Service,” “Internet Transmissions” and “Users” are defined in
subparagraphs 3(a), (b) and (¢) of the license agreement.

(b) “Sponsor Revenue” means all payments made by or on behalf of sponsors, advertisers, program
suppliers, content providers, or others for use of the facilities of your Internet Site or Service including,
but not limited to, payments associated with syndicated selling, on-line franchising and associates
programs. “Sponser Revenue” also means all payments from whatever source derived upon your sale or
other disposition of goods or services you received as barter for use of the facilities of your Internet Site
or Service including, but not limited to, payments for the sale of advertising time or space.

(c) “Adjustment to Sponsor Revenue” means advertising agency commissions not to exceed 15%
actually allowed to an advertising agency that has no direct or indirect ownership or managerial
connection with you or your Internet Site or Service.

(d) “User Revenue” means all paymenis made by or on behalf of Users to access Internet
Transmissions including, but not limited to, subscriber fees, connect time charges, and any other access
fees.

(e) “Internet Site/Service Revenue” includes all specified payments and expenditures whether made
directly to you or to any entity under the same or substantially the same ownership, management or
control as you, or to any other person, firm or corporation including, but not limited to, any partner or co-
publisher of your Internet Site or Service, pursuant to an agreement or as directed or authorized by you or
any of your agents or employees.
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0] “Session Value” is the value derived from the number of “Internet Site/Service Sessions” that an
Internet Site or Service generates.

()  “Internet Site/Service Session” is an individual visit and/or access to your Internet Site or
Service by a User. If any such visit or access exceeds one hour in duration, each period of one hour, or
portion in excess thereof, shall be treated as a single “Internet Site/Service Session.” For example, if a
User visits or accesses your Site or Service twice in one day, once for 15 minutes and a second time for 40
minutes, that User has generated two “Internet Site/Service Sessions.” If a User visits or accesses your
Site or Service for an uninterrupted pertod of two and a half hours, that User has generated three “Internet
Site/Service Sessions.”

PART 111. REVENUE BASED
LICENSE FEE CALCULATION FOR RATE SCHEDULE “A”

NET SPONSOR REVENUE
1. Sp Revenue $
2. Adjustment to Sponsor Revenue $
3. Net Sponsor Revenne (subtract line 2 from line 1) ... 3
INTERNET SITE/SERYICE REVENUE
4. User Revenue 8
5. Net Sponsor Revenue (from line 3) . .3
6. Internet Site/Service Revenue (add ]mes 4 and 5) I
7. Rate Based on Revenue X 01615
8. Revenue Based License Fee (multiply line 6 by line 7) . .8
PART IV. SESSION BASED
LICENSE FEE CALCULATION FOR RATE SCHEDULE “A”
SESSION VALUE
9. Number of Internet Site/Service Sessions
10. Rate Based on Internet Site/Service S . .00048
11 Session Based License Fee (multiply line 9 by line 10) ... 3
PART V. LICENSE FEE CALCULATION FOR RATE SCHEDULE “A”
12. Licensee Fee (enter line 8 or line 11, whichever is greater) ... .. $
13, Minimum License Fee . $ 264.00

14. LICENSE FEE DUE (enter amount from line 12 or line 13, whichever is greater) ...... $
PART V1. CERTIFICATION
We certify that this report is true and correct and that all books and records necessary to verify this report

are now and will continue to be available for your examination in accordance with the terms of the license
agreement.

Signature Date

Print Name and Title
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RATE SCHEDULE “B”

REPORT FORM
ASCAP EXPERIMENTAL LICENSE AGREEMENT
FOR INTERNET SITES & SERVICES — RELEASE 4.0

PART I. ACCOUNT INFORMATION

REPORTPERIOD:_____ THRUIZBY____
LICENSEE NAME:
POSTAL ADDRESS:
INTERNET SITE URL: http:// E-MAIL:
PHONE NUMBER: FACSIMILE NUMBER:

PART 11. DEFINITIONS

(a) The terms “Internet Site or Service,” “Internet Transmissions” and “Users” are defined in
subparagraphs 3(a), (b) and (c} of the license agrcement.

b) “Sponsor Revenue” means all payments made by or on behalf of sponsors, advertisers, program
suppliers, content providers, or others for use of the facilities of your Internet Site or Service including,
but not limited to, payments associated with syndicated selling, on-line franchising and associates
programs. “Sponsor Revenue” also means all payments from whatever source derived upon your sale or
other disposition of goods or services you received as barter for use of the facilities of your Internet Site
or Service including, but not limited to, payments for the sale of advertising time or space.

(c) “Adjustment to Sponsor Revenue” means advertising agency commissions not to exceed 15%
actually allowed to an advertising agency that has no direct or indirect ownership or managerial
connection with you or your Internet Site or Service.

(d)  “User Revenue” means all payments made by or on behalf of Users to access Internet
Transmissions including, but not limited to, subscriber fees, connect time charges, and any other access
fees.

(e) “Internet Site/Service Revenue” includes all specified payments and expenditures whether made
directly to you or to any entity under the same or substantially the same ownership, management or
control as you, or to any other person, firm or corporation including, but not limited to, any partner or co-
publisher of your Internet Site or Service, pursvant to an agreement or as directed or authonized by you or
any of your agents or employees.

() “Session Value” is the value derived from the number of “Internet Site/Service Sessions™ that an
Internet Site or Service generates.
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(2)  “Internet Site/Service Session” is an individual visit and/or access to your Internet Site or
Service by a User. If any such visit or access exceeds one hour in duration, each period of one hour, or
portion in excess thereof, shall be treated as a single “Internet Site/Service Session.” For example, if a
User visits or accesses your Site or Service twice in one day, once for 15 minutes and a second time for 40
minutes, that User has generated two “Internet Site/Service Sessions.” If a User visits or accesses your
Site or Service for an uninterrupted period of two and a half hours, that User has generated three “Internet
Site/Service Sessions.”

(h) “Music Session” is an “Internet Site/Service Session” in which a User receives any “Internet
Transmission” that includes any performance(s) of music.

PART I11. REVENUE BASED
LICENSE FEE CALCULATION FOR RATE SCHEDULE “B”

NET SPONSOR REVENUE

1. Sp REVENUE ...ovvneereneierraececennes .. $
2. Adjustment to Sp Revenue $
3. Net Spensor Revenue (subtract line 2 from line 1) ......ooeeeieiiincinenicinnininines $
INTERNET SITE/SERVICE REVENUE

4. USEE REVERMUE .ooooeoiieereece e eie et ee e s s ob s sbs bbb $
5. Net Sponsor Revenue (from line 3) . $
6. Internet Site/Service Revenue (add Lines 4 and 5) .............................................. $

VALUE ATTRIBUTABLE TO PERFORMANCES OF MUSIC

7. Number of Internet Site/Service Sessions

8. Number of Music Sessions ..

9. Ratio (divide line 8 by line 7) (lo 3 demma]s) .

10.  Internet Site/Service Revenue (from line 6) $

11.  Value Attributable to Performances of Music (multiply line 9 by line 10) ....... $

12. Rate Based on Revenue.. . X 0242
13.  Revenue Based License Fee (multiply line 11 by line 12) .................................... 5

PART 1V. SESSION BASED
LICENSE FEE CALCULATION FOR RATE SCHEDULE “B”

SESSION VALUE

14, Number of Internet Site/Service Sessions (fromline 7).,
15.  Number of Music Sessions (from line 8) .......
16.  Rate Based on Music Sessi; x$ .00073
17.  Session Based License Fee (multiply line 15 by line 16} .....ccoooeerniicic by
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PART V. LICENSE FEE CALCULATION FOR RATE SCHEDULE “B”

18.  Licensee Fee (enter line 13 or line 17, whichever is greater) ........o..oooveeureeereennnns $

19.  Minimum License Fee......... $ 264.00
20. LICENSE FEE DUE (enter amount from line 18 or line 19, whichever is

greater) . e e $

PART V1. CERTIFICATION

We certify that this report is true and correct and that all books and records necessary to verify this report
are now and will continue to be available for your examination in accordance with the terms of the license
agreement.

Signature Date

Print Name and Title
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. RATE SCHEDULE “C”

REPORT FORM
ASCAP EXPERIMENTAL LICENSE AGREEMENT
FOR INTERNET SITES & SERVICES — RELEASE 4.0

PART 1. ACCOUNT INFORMATION

REPORT PERIOD: THRU 1234/
LICENSEE NAME:
POSTAL ADDRESS:
INTERNET SITE URL: hitp:// E-MAIL:
PHONE NUMBER: FACSIMILE NUMBER:

PART 11. DEFINITIONS

(a) The terms “Internet Site or Service,” “Internet Transmissions” and “Users” are defined in
subparagraphs 3(a), (b) and (c) of the license agreement.

(b) “Sponsor Revenue” means all payments made by or on behalf of sponsors, advertisers, program
suppliers, content providers, or others for use of the facilities of your Internet Site or Service including,
but not limited to, payments associated with syndicated selling, on-line franchising and associates
programs. “Sponsor Revenue” also means all payments from whatever source derived upon your sale or
other disposition of goods or services you received as barter for use of the facilities of your Internet Site
or Service including, but not limited to, payments for the sale of advertising time or space.

(c) “Adjustment to Sponsor Revenue” means advertising agency commissions not to exceed 15%
actually allowed to an advertising agency that has no direct or indirect ownership or managerial
connection with you or your Internet Site or Service.

(d) “User Revenue” means all payments made by or on behalf of Users to access Internet
Transmissions including, but not limited to, subscriber fees, connect time charges, and any other access
fees.

{e) “Internet Site/Service Revenue” includes all specified payments and expenditures whether made
direcily 1o you or to any entity under the same or substantially the same ownership, management or
control as you, or to any other person, firm or corporation including, but not limited to, any partner or co-
publisher of your Internet Site or Service, pursuant to an agreement or as directed or authorized by you or
any of your agents or employees.

6] “Session Value” is the value derived from the number of “Internet Site/Service Sessions” that an
Internet Site or Service generates.
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(g) “Internet Site/Service Session” is an individual visit and/or access to your Internet Site or
Service by a User. If any such visit or access exceeds one hour in duration, each period of one hour, or
portion in excess thercof, shall be treated as a single “Internet Site/Service Session.” For example, if a
User visits or accesses your Site or Service twice in one day, once for 15 minutes and a second time for 40
minutes, that User has generated two “Internet Site/Service Sessions.” 1f a User visits or accesses your
Site or Service for an uninterrupted period of two and a half hours, that User has generated three “Intemnet
Site/Service Sessions.”

(h) “Music Session” is an Internet Site/Service Session in which a User receives any Intemnet
Transmission that includes any performance(s) of music.

i) “Performance of Music” is any performance of music contained in any Internet Transmission.

{) “Performance of ASCAP Music” is any Performance of Music that is of a musical work in the
ASCAP repertory not otherwise licensed.

PART 1. REVENUE BASED
LICENSE FEE CALCULATION FOR RATE SCHEDULE “C”

NET SPONSOR REVENUE

1. Sponsor Revenue ......

2. Adjustment to Sp Revenue

3. Net Sponsor Revenue (subtract line 2 from line 1) ..o

INTERNET SITE/SERVICE REVENUE

4. User Revenue
5. Net Sponsor Revenue (from line 3)
6. Internet Site/Service Revenue (add lines 4 and 5)

VALUE ATTRIBUTABLE TO PERFORMANCES OF MUSIC

7. Number of Internet Site/Service SeSSIONS .........c.coooveiiecniccerinieiesanes
8. Number of Music S —_—
9. Ratio (divide line 8 by line 7) (to 3 decimals)
10.  Internet Site/Service Revenue (from line 6) . . $

11, Value Attributable to Performances of Music (multiply line 9 by line 10) ....... $

VALUE ATTRIBUTED TO PERFORMANCES OF ASCAP MUSIC
12. Number of Performances of Music
13.  Number of Performances of ASCAP Music
14.  Ratio (divide line 13 by line 12) (to 3 decimals)...
15. Value Attributable to Performances of Music (from line 11).
16.  Value Attributable to Performances of ASCAP Music (multiply line 14 by

I ) R . $
17. Rate Based on Revenue
18.  Revenue Based License Fee (multiply line 16 by line 7). $

.0446
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PART 1V. SESSION BASED
LICENSE FEE CALCULATION FOR RATE SCHEDULE “C”

SESSION VALUE

19. Number of Internet Site/Service Sessions (from line 7)
20.  Number of Music Sessions (from line 8)
21.  Number of Performances of Music (from line 12} .
22. Number of Performances of ASCAP Music (from line 13)
23.  Ratio (divide line 22 by line 21) (to 3 decimals)........cocevmneee .
24, Sessions Attributable to Performances of ASCAP Music (muitiply line 20 by
line 23) -
25.  Rate Based on Performances of ASCAP MUsic .........cccvoecmrmeirruevenecrennnnne. x$ 00134
26.  Session Based License Fee (multiply line 24 by line 25) .....ccooeuerureirercvennrreenenens $

PART V. LICENSE FEE CALCULATION FOR RATE SCHEDULE “C”

27 Licensee Fee (enter line 18 or line 26, whichever is greater) .............ccoecoecenrnenne. $

28.  Minimum License Fee -3 264.00
29. LICENSE FEE DUE (enter amount from line 27 or line 28, whichever is

BTEBLET) vt res et e e e e e e $

PART V1. CERTIFICATION

We certify that this report is true and correct and that all books and records necessary to verify this report
are now and will continue to be available for your examination in accordance with the terms of the license
agreement.

Signature Date

Print Name and Title
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. ASCAP MUSIC USE REPORT FORMAT
FOR INTERNET SITES & SERVICES

1 Name of a Song, or Performance Title, or Recording, or the name of a Product Text; 60 characters
or First Line of Text about the product. If blank, assumed to be unidentified.

2* Name(s) of Featured Artist(s) or Band(s) Text; 60 characters

3* Album title (optional) Text; 60 characters

4 1dentification of Broad / Wel or Uniferm R Locator Text; 80 characters

(URL); or fully Qualified Internet Address; or Internet Service,
Note: This field may be moved into a header.
5 ASCAP Account Number Numeric; 11 digits

6 Channel Type Code Text; 2 characters
Use IT for Interactive — a direct choice/selection (listening or downloading
activity) of a particular song.

Use N1 for Non-Interactive — a choi lection (listening or downloading activity)
nol specific to a particular song.

7 Format Code Text; 3 characters
For Interactive: Format Code of Song.

For Non-Interactive Multi-channel Internct sites or services: Format Code of
Channel

For Non-Interactive Single-Channel Internet sites or services: Format Code of
Internet site

Format Code Full Fonnat Name

(o} Country

CL Classical

E Fibnic

)z Jazz

RE Religious, Black Gospel, Contemporary Christian

N Spanish

uc Urban Contemporary

pPOP Oldies, Alternative, Classic Rock, Hot AC, Standards,

Contemporary Hit Radio, Easy Listening, Hot AC, Adult
Contemporary

8 Usage Code for Song Text; 2 characters
Usage Code Description N
F Feature
LT Logo
T Theme
BG Background
i) Jingle (commercial nse)
Defaultis F
9 Number of Requests for This Song Numeric; 9 digits
10 Server Date of Performance Numeric; 8digits;
YYYYMMDD
11* Server Time of Performance Numeric; 6 digits;
Default for Interactive Sites is 120000 HHMMSS based on a
24 hour clock
12* Duration of Performance Numeric; 6 digits;
HHMMSS
13 Country of Origin of Server (Default is US) Text; 2 characters.

* If the song has more than one value for any of these ficlds, a separate performance record is necessary for each new value.
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Wednesday, February 26

5:00 am  JAZZ SPECTRUM
1:60 pm AFTERNOON CONCERT
Paganiai: Twenty-Four Caprices: Accardo {DG)
Taverer: Missa Mater Chuisti Sanctissima, Christophers, The Sixteen
(Hyperion)
Rachmaninov: Thirteen Preludes. Op. 32: Zilberstein {DG)
Lutostawski: Celfo Concerto; Schiff, Lutoslawski, Bavarian Radio
Symphony Orchestra (Philips)
Koechlin: Sonata for Oboe and Piano, Op. 58; Lencsis, Rudiakov (audite)
Monteverdi: B Combattimento di Tancredi ¢ Clorinda; Loehrer, Socie12
Cameristica di Lugano {Accord)
Haydn: Sting Quastet in A, Op. 20, No. 6; Quatuor Mosaique (Astréc)
Fauré: Violin Concerio; Bonucei, Bétiz, Philharmonic Orchesua (ASV)
Scartatti: Sonata No.| in d for Cello and Organ; Geringas, Krapp (Eurodisc)
Mendelssohn: String Symphony No. 7 in d; Pople, London Festval
Orchestra (Hyperion )
6:00 pp  NEW RELEAS]
8:00 pm
Vivaldi: Concerto in ¢ (Telefunken LPP)
nknown: Si Fortune (TFD LP)
Sammartini: Sonaia in g, Op. 13, No. 4 (Philips)
Bendusi: Cortesano padoano (Desto LP)
Handel: Sonata in g, Op. |, No. 1 (Philips)
Maneie: Ayre with Divisions (Nonesuch LP)
Purcelk: Fantasia No. 8, Z 739 (Oisean-Lyre)
Fevin: Fors Solemant (TFD LP)
Bononcini: Divertimenio da camera No. 6 (Philips)
9:00 pm INSTRUMENTAL INNOVATIONS
and Pani

Harrison: Music for Violin with Various Instruments. Evropean, Asian,
African; Halpm (Desto LP)

Tahmizyan:A Cool Wind is Blowing: Gasparian,Kronos Quartet(Noncsuch)

R. Shankar: Concerto for Sitar and Oschestra: Shankar, Previn, London
Symphony Ori{lésuz {Angel LP)

10:08 pm ‘CORD HOSPITAL
Thursday, February 27

5:00 am JAZZ SPECTRUM

1:00 pm AFTERNOON CONCERT

“Tubin: Sinfonietta on Estonian Molifs; Jirvi, Gothenburg Symphony
Orchestra (BIS)

Bach, W.F.: Ductin F, Falck 57; W, Kuijken, Hantai (Accent)

Graapner: Conceno in G for Bassoon. Strings, and Continua; Smith,
Ledger, English Chamber Orchesuz (ASV)

Liszt: Consolations; Barenboim (DG LP)

Kulesha: Concerto for Recorger and Small Orchestra; Pewi, Kamu, English
Chamber Orchestra (RCA)

Reges: Trio for Violin, Viola, and Cello in 2, Op. 77b; Vienna String Trio

Tallis: Misse Salve Intemerata Visgo; Guest.StJohn's College Choir{ASV)

Berio: Opus Number Zoo; Westwood Wind Quintet (Crystal LP)

Dusfk: Concento in B-fat for Two Pianos and Oxchestra; Duo Griinschiag,
Angerer, Orchestra of the Vienna Volksoper (Tumabout LP)

119

1ves: Sonata No. 3 for Violin and Piano; Fulkerson, Shannon (Bridge)
Grieg: Norwegian Dances, Op. 35, Basbisolli, Hallé Orchestra (Ange} LP)
Tetemann: Paris Quartet 1§ in a; Tindemans, Concerto Amabile (Wildboar)
Debussy: Three Nocturmes; van Beinum, Concerigebouw Orchestra,
Woman's Voices of Collegium Musicum Amstelodamense (Philips LP)
6:00 pin MUSIC
Fauré. Nocturnes Op. 33 Nos. 1-3, in e-flav, B, and A-flat; Noctume in E-
fiat, Op. 36, No. 4, Crossley {CRD)
6:30 pm  SCOTTISH ECHOES
RBeethoven: Scottish Folk Songs WoO 156
Haydu: varions Eccossaises
7:00 pm TWENTIETH CENTURY CELLO
Music by Enescu, Ligeti, and Sculthorpe.
8:60 pm CHICAGO SYMPHONY ORCHESTRA
IN CONCERT
Christophe Eschenbach conducts, with Aprile Millo, soprano
‘Wagner: Tannhiuser, Overture, “Dich. teure Halle™
‘Wagner: Lobengrin, Prelude to Act]
Dvorak: Rusalka, “Song to the Moon™
Verdi: Les vépres siciliennes, Overture
Catalani: Ls Wally,"Ebben? Ne andrd lontano™
Puccini: Manon Lescaut, Intermezzo
Puccini: Suor Angelica
Boito: Mephistofele, “L’alira notte”
Verdi: La forzs @el destino, Overture.
Giordano: Andrea Chenler, “La Mamma Morta™
18:00 pm RECORD HOSPITAL

Friday, February 28

5:00 am JAZZ SPECTRUM
11:00 am WHAT’S HAPPENIN'
1:00 pm AFTERNOON CONCERT
Penderecki: Celto Concenio No. 2, Monghietti, Wit, Polish Radio National
Symphony Orchestra (Polski Nagrania)
Schubert: Stang Quartet No. 4 in C, D. 46; Tokyo Quartet (RCA)
Tallis: Spem in atium; Phillips, Tallis Scholars (Gimell)
Beethoven: Piano Quintet in E-Fiat, Op. 16; Serkin, Vrbsky, Stolzman,
Routch, Heller (Sony)
Rodrigo: Concierto de Asanjuez, Bream, Gardiner. Monteverdi Orchestra
Biber: Paniita No. 3 from “Harmonia Artificiosa™; Leonhardt, Ensemble
Barogue de Mateus (Canal Grande)
Elgas: Falstaff, Symphonic Study in ¢, Op. 68; Basbirolti. Hallé Orchesua
Pint: Fraues; Kremes, Jarren (ECM)
Alfonso X: Cantiga de Santa Masia No. 34; Emsemble Alcatraz (Nonesuch)
Prokoficy: Pianc Sonata No. 2 in d, Op. 14; Chin {Harmonia Mundi)
Vivaldi: Oboc Concerto in C, RY 447 Messiter, Salter, Guildhall String
Ensemble (RCA)
Fausé: Imprompra for Solo Harp, Op. 86; Robles (Boston Skyline}
Palestrina: Magnificat Primi Toni; Herreweghe, Ensemble Vocal Evropéen
de la Chapelle Royale, Ensemble Organvm (Harmenis Mundi)
Chadwick: Prano Quintet in E-Flat; Eskin, Portland String Quartet
{Northeastem}
HARVARD HOCKEY

HARVARD RADIO BROADCASTING CO., INC.
389 Harvard Street, Cambridge, Massachusetts 02138

POSTMASTER: Address Correction Requested

Non-Profit
Organization
US. POSTAGE
PAID
Boston, Mass.
Permit No. 58925
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WHRB's Summer Schedule

Important announcement: WHRB does not publish the
Program Guide during the summer. The Guide returns in mid-
September. Our schedule for the summer is jazz from early
morning to 1 pm, classical music till 10pm, then rock.

PLEASE let your friends know about our summer
schedule and our special summer programming.

Sunday evenings at 8 pm: CHICAGO LYRIC OPERA:

Jupe 11: Verdi: Falstaff, Bryn Terfel, Kallen Esperian, Lucic Gallo, Bernadette
Manca di Nissa, Inva Mula, Gwyn Hughes Jones, Patricia Risley, Brad
Creswell, Antonio Pappano

Tune 18: William Bolcom: A View from the Bridge, Kim Josephson, Catherine
Malfitano, Julianna Rambaldi, Gregory Turay, Timothy Nolan, Dennis
Russel] Davies

June 25: Bizet: Carmen; Denyce Graves, Richard Leech, Janice Watson, Mark
8. Doss, Mark McCrory, Yoel Levi

July 2: Johann Strauss, Jr.: Die Fledermaus; Dame Feticity Lott,

Sir Thomas Allen, Rebecca Evans, Timothy Nolen, Bonaventura Bottone,

Joha Del Carlo, Leopold Hager

. Verdi: Macheth; Franz Grundheber, Catherine Malfitano, Roberto

Aronica, Raymond Aceto, Asher Fisch

July 16: Handel: Alcina; Renée Fleming, Jennifer Larrimore, Natalie Dessay,
Kathleen Kuhimann, Rockwell Blake, Robin Blitch Wiper, Stephen
Morscheck, John Nelson

July 23: Donizetti: L’Elisir d’ Amore; Frank Lopardo, Elizabeth Futral, Paul
Plishka, Manue] Lanza, Maria Kanyova, Yves Abel

July 30: Wagner: Tristan und Isolde; Ben Heppner, Jane Eaglen, Michelle De
Young, Alan Held, René Pape, James Cornelison, Semyon Bychkov

Plus two live-by-tape concert series,Tuesdays and Thursdays at § pm
and two Wednesday broadcasts of New York Philharmonic Orchestra
concerts conducted by Kurt Masur
July 19 at 8 pm: all-Copland, including the Clarinet Concerto
August 16 at 8 pm: Rende Fleming in final scene from Strauss's Salome
and Barber’s Andromache's Farewell

Please join us each day for our summer broadcasts.
Snip out or photocopy this schedule and save it as a reminder.
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Monday, May 1

500 am  JAZZ SPECTRUM
100 pm  THE WARHORSE ORGY

A LOVE SUPREME:
THE JOHN COLTRANE ORGY®
(rani became a theosophist of o2 .. In this respect, as well o

re has been u powerfud influens
be o

wch o rich and volumuncus fegay,
v in his music, ruch profandity ued
jaed ov pretentious,

Others can play hus

sense of he profaun
Bassi Ant Davi.

caled him an angel. Many of b
siongly Uit they esublished u

i he suffered the Joss of s father utun sarly
ta be lormented by dependency on herain and klcohol

10 express hiself ful rane’s
foues was his immense drive 10 practice nd learn, and

aw
music scoally became les:
Sophistialed in a formalsense, 5 e begn 0 move [ s Fove o5 presive
and less technical His innovalions were numerous and
. He populirized ihe use of soprano saxophone in jazz,
s enous reoginon of My Fevorie Tings e
o

2 improvisution; by the ead

a6tive Quantet produced much of Coltranc’s most usionishingly be:

‘The lohn Colirane rgy will be presened in chronological onter of
recarding date. The litings below ingicule the dutcs when recording
{casons o v perormances Lok place,along with oherelevan
a0t aiturn ree

Play are very appraximaate, wnd tracks rom add
bere, will be added where appropr

used include tp (romper). 5
{00 sux0phene) i

10:00 pem I
Brief biogruphi
19461954

1989 "Mt 17, 1951 Dizzy
Jan. 19, 1952 Gay Crasse
Ape. 7 nd A

Tuesday, May 2
THE JOHN COLTRANE ORGY CONTINUES

Four tenor saophones: Hank Mobley,
pruducing Tenor Cunctave (Presii

‘This is an important year or Colurune. He degins a very educarions)
associution wth Thelonious Motk, and shwo records his first albus
leader, Coltrane (Prestige). A harc-bop masterpiece, Calrane’s Biue Train
lue Nore), also apgears this year, Pethaps most importantly, Colrane
chs his drug Mabi 118 had e ko his firiag framn Oxvis's band, Al
s cuen paves the way fof remendous growih in

h fsckie McLeunfas) and Waldron(p;.

“The year 1965 saw die e
than wias Coltrane's homage
dey

of & Lave Supreme,

McCoy Tyner would
s Coltrane’s
the large-group,
sty nolE worhy.

er before the end of 1967. He

cafeer prowuced remarksble experiment
extended performance on Asce

Even 100y,
‘and immediacy of bis music remadns ubparalieled,

< (Quinchet
otizane’ first daie as leud:

1357: Thelonious Monk Quan
io. With Eari

ession for Sanay s Crib (Blue None)
Sessun for the famous Blae Train L
idely ncknowiedged soio masterpiece,
mpasionat talents with enes fike
.

Listings continued overteaf
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1957 Prentige All SeyMal Waldron Sexet
: aford Al S 1,

‘music on this date s performed by 2 relailvely large group

g Wi the music on the Ar Blakey session in December of the

Wednesday, May 3

1:00 am 1361
Tz is Cokoune's I yusin the Mifes Davs band, ending o msrvelous
ip. Colirane atso begins recording for Impulse.
‘ecord fi suidie work for the res of his career.

Live At The Village
wne ul3o takes & European
Mites Ds

e Orchestre, Te first of two sessions for
che fies of Coltrane’s two forays éthe other

midnight  THE JOHN COL]
EO0 am 1988
Colerane rejoins the Miles Dutis group. e ulso works with the groups

of Kenny Bureell, Witbur Harden, and. interestingly, Cecil Taylor.

)

Jan_ 10, 1958: John Coltrane Quiniet. Session for Lah Life (Prestige). with
Donald Byr (1)

jonn Colttane Quintet. Session for Black Pearts (Presiige).
les Duvis Sexier, The liest siudio dute for the Davi

38: Cecil Tayl
November, 1953: Ray Draper Qui
Dzc. 26, 1956: Juhn Cofirans Guanes With Freddie Hubbard (ipf
10:00 pra 1959

u large \frica/Brass

1he Lrrangemeats of muliisrecdist Eric Dolphy. who would go

‘Colusane’s working group.
._

fonn Coliune Otchestu. Africe/Bruss, ecnlinues,
1961 Jubn Colite Group. The watershed Live o the Vilage
. which for .

1hi0gS) DOIRRZE the jazs audience”s op
Nov. 51961 John Colirmne Group, Lie ai

1961: John Colurane Quiniet, Li
n

1961 Joha Colsrune Quartet. Apparent
h the st member of the lassic qartt 10,0
m 1962

the first studio session
mmy Garrison ().

ussic Qu
single-mindedly.
Colurane s

rune Quaner, Live performances Irom Stockholm,

Friday, May 5

..__._u_e: THE JOHN COLTRANE ORGY CONTINUES
500 am 1963

produce.
cclaimod and populat jsz2 Mbums of al)

emps at throe famous
and “Like Sonny "
Seater. The second Kind of Blue sessior
¢ Quartet, Session for the classic. decply
it Steps,
une Quane!
e Quartel Master akes of such
s ballad wrinen for by firt wi
g6 minor bluss. Collrene’s use of mukiphonics,
3 eEhnique in which more than onc note is sounded simuliancously on
the saxphone. is evident in the tune “Harmonigue.”

Thursday, May 4

midnight  THE JOHN COLTRANE ORGY CONTINUES
400 am 1960

" Coltrane compas
, 1959

sic Coline
end

with Miles Davis s solo
Ornete Coferan's bunds indicaie Colizane’s interezt

soprano saxophone. Drummer Elvin Jones and pis

 place i yer.
Feb, 23, 1663:Johe Coluane Quane. Live performancesfrom Bidiana.
iew Yor

‘performances Itom the Newpori

Live performonces from Birdlund,
inevp.
Live pertormances Irom Stockholin,

Nov. 2, 1963: John Colirane Qun
Gesmany
Noy. I8, 1963: John Coltrune Quaner. The sudio session that procices,
fzbem, " the fumoos requiam ur [our black gins Kilizd By dyaarmitc
« church in Sepiember of 1963.
oo pm s

Live performunces froms Bertin.

Tynecjoin Col o e %

60 Jonn Coleane und Don Cherry. Fiest of tw

uene: dates featuting the juxlaposition of Cokrane with Oroeste
oleman’s bands, fealuring Don Cherry (ip]. The znes eome pricarily

from the Coleman repenoire. These sessions siso mark Colirane’s irst
wdio recordings w

Colirane Qunit. Two separate scssions,the second of
ues performances, recorded for Colirune Plays the

Jonn Colttane Quaniet, Includes “Liberia,” 8 clear bomage
spie and his “Night In Tuni

undisputed masterpicce
e produces another
amous A Love Suprerwe.

ric Dolphy passes awey during |
ne 1, 1964 Joh Col

Querter. Sessions for Creseent

964: John Colurane Quaret, Sessions for A Love Supreme.
pulse).
00 pm 1965

band st the end of ihe year. A remakable experimen: in free jazz,
Ascension, is produced this yew,

Feb. 17
The Jakn Colirane Quane Plays (Impulse). Arc
secand bastis,

May 7, 1965: Johi Colrane Quartal. Live performances from the Half
oz, New York.

, 1955 John Coftrane Quibier. Sessions that produce tracks foc
1 adoed 58

cts from ihe Newport

s is the only known five

Sunday, May 7

2:00 am  THEDARKERSIDE
5:00 am  BLUES
9:00 wm THE SPORTS ORGY

etes, Special fatures snd hightight
P th secnp of e yeur i WHRE

MEMORIAL CHURCH SERVICE

THE CENTENNIAL JAZZ ORGY, PART 11
WHRB's ion of the

years of jazz music, the second insialiment of the Cemtennial Juzz Orgy will
over the evolution of [az2 music between 1959 und the preseat. From the
Mard Bop o the 19603 1 the Yourg Lions and Neo-Teudicionalists of the
1990, Juzz explore shifts in juzz idioms

$ep. 22, 1965: John Colrane O
Sep 30, 1965: John Coturane Sex

Seanle, issued on Live in pul
oup. Sessiun for the tune and albam Om

Live

1963; John Colirane Octet. Session fur Ku SE Mama (impuise).
23, 19657 John Colrne Sextet. Session for Meditations, an important
fburn that k. fiional poini in Coltrane’ e 12

over the lastTorty yeurs.

Monday, May 8

midnight CENTENNIAL JAZZ 11 CONTINUES
1:00 pm  THE AMERICAN FILM MUSIC ORGY

 group by
and e desire 10 putsu selo projects
Saturday, May &
midaight THE JOHN COLTRANE ORGY CONTINUES AND
CONCLUDES
5:00 wm 1966
‘Colirané form s st working group,

Live performances frem e Viliage
' Live A The Village Vangurd

calendas year
oway ina New York hospital on Jul,
10 make « hundful of recg

Young Composer's Group in his teens. He studied music st the Juilllars
Senool, und after a during the CBS Symphony, composed his firs:
Kune. Howew

‘We we plessed 1o present the music of ihese noted composers, largel;
restored from cecordings of the original scoring Sessions. A

the films und previously anrelessed 1o the puoiic
Miklos Rozsa

sounditrack (Turnec).
d or James Sesares

ruce Broughton cond
Royat Philharmor

R kg
n May 17. Though tapes exist of both
music Nas been itsued.
Quenet, Produces s secoeding of the

Bernard Heremann
izen Kane, London $hilharmonc Orehestrs (Londun

ARTS FIRST PERFORMANCE FAIR
CLASSICAL MUSIC INTERLUDE
ARTS FIRST MILLENNIUM CELEBRATION
CONCERT

A concert of Harvard composers,

930 pm  THEMENAGE A TROIS ORGY

‘Three Orgies come 10geths in an encrgelic expressiun of hip-hop
ccstasy, The Fmal MC Orgy is a showcase of the reates: female MCs,
Trom Rosunne Sheni

S
Underground rgy wili dewi) the propression of the underground scene
rom & shawease plauform for young wusts 1 bighly influential genre in
a0l of itclf, This orgy conctudes 1 2 am

Eyre: London (Loneon)
Selections tiom Te $aaws of Hitimanjora; London Philharmonic Orchestca
(London)

orgina soundirack, Bermard Herrmana,
tih
CENTENNIAL JAZZ [1 CONTINUES
Tuesday, May 9

mldright CENTENNIAL JAZZ 1l CONTINUES 0 8 sm

Program Gulde Editor: Tim Mariano

Stail: Aoron Miller, Pateick Liu, David Rosow
Copyright ©2000 by the Harvard Radio Broadcasting Co..
Inc. The WHRB Program Guide is published five times
a year by the Harvatd Radio Broadcasting Co., Inc.,
389 Harvard Street, Cambridge MA 02138, Subscriptions
are free and may be obtained by writing to the above
address. Foradvertising infonmation, please cal} the WHRB
Sales Office at (617) 495-8138,
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B
1525 Die Hochzel des Camacho, Op. 16; Hofmann,
Evans,van der Meel, Wid, My, Cote, van Immerscet

Felix
cemury tnusical figures. He c
pureats cocounged tlr mus

Lol crhe 1 ilen

Chor, Bar (Carus)
,.__._H_-..uﬁ_m...._c Op 20: Martboro Festival Orchesics {Sany)
uicika und Hattm' (Goethe), Op. 6, No. 12 (possibly writen
Baker, Basenboim

Shony e
n Av e e of vty e Conducied BAGh' . Mtrkw KR n
L e, i 318 w3 e 7l e et B s
8y a0 Tty begiasig e B b ol o g
Ve by Thisws

Yo

nevir
Branms, or Schumann.
b

ppor
Xinguished o carly.
Times beiow are only approximate.

B:00 am, Tuesday, May
1820 Fugoe 10 8 for Orgam; Rubsam (Schwana LP)
1820: Fugoc in g foe Grgan: Rubsam (Schwana LP)
& Crgan, Rubsam (enveaan L)
and Piano; Kantorow, Roavier (Denon)

‘Werwel, Dallapozzs, Lak, Heitmann,
e, Wailbecg, Bavarian Radio Chons

s (Nimbus)
: Kyriakau, Lunge, Vienn

Pople. London Festival Orenesira

(Hyperion)
i Ssmpruny No 6 ia &

Boughion. English Scring Orchestia

832 Mo for Saloiss and Doudle ChausJobe Domine! MeierSchiid,
iz, Schefel, Haupimann, Bernius, Stuligart Chambee Choir (Casvs)
182122 Suing Symphony No. 7 in; Muser, Leipaig Gewindhaus

2

s Symphony No. i D; Waud, Northern Chinber Orchestra

ie Singphoniker (cpo)
s Fuguss Robans S LP)

Orchestra (DG}
e itions,” Dic Tugend wird ducchs“:Rubsam{Schwann)

o ) :mble 13 (Pro Are LP)
emer, Argeicn.

Op. 8, No. : Bonney, Pacstas
23 Sonk: “Romanse” Spush Flkian) Op .0, 10, Bonpey. Farsons

(Tetdes)

e Sens il LB

Wednesday, May 10

mianhght
1825: Song, “Erntelied” (1rad ).
1826" Fiany Sovata in £, Op.
1426: Te Deuns in D, or Double
Horger-Buddy. Seite, Asse
Houpimaan, Rocs, . it

1832 Quinler Na. |

s Xasabashint, Robinso (Lot LF
4 1833): Ovenure in C, "Trumpec Overture”

inarmonic Oichesira

nes (Nimbus)

Parsons {Teldec)

Nu.4; Protschka Deutseh (Capricvio)

Soag, “Frage.” 0.9, No.
7: Chorase cantaa for Chorus and Siring
Bk, Marborg Yocal and Insirument
1527:28; Chorele cantatafor Doubke Chorus and

ring Quarcst No. 2 n 2, Op. 13; Shanghai Quarici (Dl
1821 Fugue it E-1lat for String Quartet; European Quartet
1821: Piano Sonata in B-flat, Op. 106;

von Dobauny,

r Soprano snd stella; Lahy, Bernivs,
Wrtemberg Chainber Orchesta of Heilbron (Carus)
1829: Vainlions concenanies for Cello and Prano, Op. 17, Sratker, Ssbok

1329 Song. D BlumenKrane” (i
;snmz_. i Fronliog.
A5 B Quarei No.  in E-10.0p 13

et Boases o Caprss, O
o, Chory

Ayperion
Aot

dir”: Ehmana, Westphalia Singers (Ca

130: Three Sacres Preces, Op. 23, Ne.2, . Corysun

 Repgnere.
Hencweghe, Chappell Royae ae Pais, Cullegiom Vsl s Gard

. ~Entsagung” (D

prisips LP)
Choober AN €

1623 g Symphony Mo 12in 1 Mus
1425 Somas h e o Vol and ks e
530 om

T Sruprony o 1102, 0p.1; At Lot Symehory (25 )
T A o g S, ek T Mg

Steit .E—K:ﬂ%w s LP)
1935 Somaa o £l for Carinetsnd Bianos Neigin, Levin (Sony)
+ Soprana i Sianass Hamer, Aemis,

)

bado, London Symphony (DG )
Jaro, Aziss,

> ‘Chaembes Choie (Caus)
1635 Semas i 1o Vi 343 Pseo, on 4 Kantorow, Rouviet (Denon}

©
1935 Fes et o P Chorusan Qrgan, O, 35, No . Ve
Bomne.Neragto, Felach Sents ot g Chorle (41501
Mo For Female Chotas s g, . Foe

e, O, 85; Senwarz, Donain, Schrencr,
rg. Bavarian Radio Chorus, Munich

1830-Rondo Capriccioss n . 0p. 14 Busiardo (Pef
1830 Pl 11 Sl o and O

1830 Song, "Frahlingalied (Lichwenstein), Op. 19, No. I Schreier, Engel
(Berlin Clasics)

1830: Song. “Im Herbst” (Klingemann), Op. 8, No. $; Bosney, Pussons
(Teldec)

1830: Song. “Lieblings
No. 3 e, Jn (CBO LY

1830: Song, “Reisclied” (Eberr)

1830 Song. “Scheideod” (Voss

Eco Song, “Waniend” tromans
[ )

1831 Song, “Wisieried" (Swelish folksong), Op. 15, No. 3; Bonney,
Parsons (Teldec)

1831 Prayes for Chorus and Orchestra, “"Veticih’ una Friedea” Best,
Corydon Singe

7 ibumiintinc.Cp 117, o (i
Stung Qe Ho i Oo s . - Meos qune 0017

1837: Six Choral Songs. Gp. 59, N
Chair (Giobe)
1833: Prelude and Fugse in ¢/, Op. 35, No. I: Perahia (CBS LP }
1837: Paaim a2 for Tenor, Chorus and Orchesua, ~Wie der Hirsch schyei
Op. 42, Baker, Hickax, London Symphany Chatus {Virgin
1837 Concerto No. 2 in d for Piano énd Orshestra, Op. 40: Schift, Dutoi
anan RatioSymphory Orchesta L oncor,
fones (Nimbus)
7oty Tose Prludes ad Fugoes for Organ, 093 Sen (yoer
ix Songs for Mised Chorus. Op. 41, Nos. 1-3, 3, &, Gronostay,
eiherlads Chambér Chair (Giobe)

ranoiisy. Netherlands Chamoe

lastholdy Quastet (Acar
bus)

e, Epperson (None.)

0. 1040, No. 3; Budiardjo (ProPitno

12470 102055 In b fot Piano and Oiches :

Hough, Foster, Cicy of Bifniingham Symphony Orchestra (Hyper

1838 B for P
£638: Sorata No. 1 i B-Alat for Cello and Prano, Op.

Haogtand (Philips LP)
1839: Duet, Lied aus, “Rus B

orus aad Orehestra, “Ach Cont
termann, Bernius, Stuugan Chamber Coow,
Warucanbers Chamber Orchesta of Heilbonn (EM)

of Evrope (Tel
1832: Song, “Der Blumensirauss" (Kiingemann), Op. 47, No. 5: Bonney,
Parsous (Teldec)

Op. 34, No. 3; Bonney, Pursons

onncy. Parsons (Teldec)

) : Mssur, Leipzig Gewurdnivs

Orebesins (Toidec )

1833 Concen Pisce in  for Clarsnes, Basser-Hora, and Orchesi
ing. Dobre. Francis, London

Norringion, Heiarich Sehis and Choralt Argo LF
1833: Concent Piece in 1 for Clarinel, Basset-Horn, and Ochesirs, Op,
King. Dobree. Franeis, London Symphony Orct
ine, Overture, Op. 32 Masur,

2ig Gewindhus,

Blomuedt, San Francisco

igemunn), Op. 47, No 6; Boni

ngemnn). Op. 34, No. 3: Bonney, Pursons
oser, Musur, Leiptig Gewaidhaun

8, Jansen {CBI LP )
haben Wunderhorn), Op. 84, No. 3;

028 S
e Copccs
sopm
1834 Song. <Reisclic (Heine), Op. 34, Nu 6 Proschke, Deuaeh
1538 Sony, “Schiaoser Augen Leehie” (Bysony Frosehio, Doutsh
iy
1835, Frine Caprees (o
1835 Son.-Das e
155 Son st Fageh
Hotarion (Den

), 0p. 34, Nos 1: Proveshka,

o e Capricecy
Op-34. No.32; Frey.

ewandhaus Orchesita,

i
1836: Funeral March, Op. 103; Dondeyne, Musique des Gatdiens de Ia Pars

(Westmnster LP)

. Op. 1040, Nu. |; Budiardjo (PraPi
mano. Op. 63, No. 4; Buks

: Budiardjo (PeoPianc),
1536 v Prtuser O Vit in D; 55
1837. String Quanel Na. 3 in D, Op, 44, No. 1 Banhoid;

183637 Freues nd Fapuen Oy 35, Now 2., el Tmmens

1839: Sang iof Mixed C)
Chamber Choir (Globe;

Thursday, May 11

. Op. 100, No. 4; Gronosiay. Nelherlands

miigh:
S Chet Sen . 485 Oy, Nelrias hutes Ch
tobe)

tc Chorus; Die Singphonikes 1cpo)
(Seheciver), Op. $7, No |; Protschka.

easaj, Op. 47, No, 3; Protschta, Deutse?
munm), Op. 84, No, 3; Proisehks, Deu

a3 i Overte, 07.95: Abbad, Lordon Symphony Orchesa
1839: Son, id" (Ticek), Up 47, No, |; Seheerer, Engel (B

Jebe, Op. 47, No, 4; Prossenka,
eutsch (Capiceio)
1® mea?z.rn..ss ‘Abendsutindchen,” Op. 75, No. ; Die

Song for Mixed Chorus, Op. 84, No. 6, Gronosu

humber Choir (Globe)

1840: Syimphony No. 2 in B.ilx, Op, 52, "Lobgesang”; Ghatiran,

o rubetons. Kcaa, von Dehnanyi, Viera Philurmionis (London LPs)
S D S

Lhiand), Op. 99, Mo, 4; Protschkn, Deutsch
09 57, No. 4 Prorschika, Devtsch

Jones (Nimbus)
legro brillaod in A for Piasio Duo, Op. 92; Smith, Sellick (Numbus
Frelude in ¢ for Organ: Ribsam {Schwana LP)
Liedershre Wore, Yul 1Y, Op. 53 Baenio

9
Cotmbia 120
a Mele Choruses, 0p. 50: Die Singphoniker (cpo)

Lente, Komorank, Balle

1500 Song. “E weis et i htner (Eichendtort
Bonney, Parsons (Telded)
1842: Song, “Scnilfied” (Lenu
1882 Song. “Ver
Proisch)

b 9, No.6;

. 4 Beilin)
Mose), O 57, No. 5.

ingpnoniker (<po)
Gronosiay, Netherlands.

Listings continued overtea
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1846 Fesival Song forMale Chorus"An dic Kunstr”(Shile). O, 68;
Sonnenberg. Seclig. Turle Creck Chosale, Fort Worth Chamber
S Lorgie fr Eigh Voies:Rasiner Regers
s Lorge fr Eigh Voies:Rasiner Regersburg
Choir (Devtsche Harmaniz Mondi

1847: Song. "Aleutsches Frih
Deseh (Capriscioy
ugan Chamber Choic 81 9:00 pm
Orchestra (Canis) 1847: Song, “Auf der Wanderschafl” (Lenus). OP. 71, No. : Protschka
1843; Conceri in e for Pisno snd O complete, reconsirued. Devtsch (Capnccio)
Eley. Stane, Eaglish Charber O och ) 1847 Song, ichied’ (Ecneador). 09,7 No. 6 P, Desch

e Singphoniker (cpo]
‘and Chorus, Op. 69,
Tahsen™;
gium Vocaie

800 am
1542 Symphony No. 312, Op. 56.
onic Orchestra (DG LP}

von Karajan, Bertin

B e, Chappele Royare de

armania Mundi)

bsh Churc Pieces for Solo Voices and Chorus, Op. 63,
" ERmann, Westphalia Singers

. “Malgitckchen und die Biimel

: Abenlied “Wena ich auf dem Lager

Stewir, Werte (OG LP)

164346 S Aiiems o Dce Tie
Chamber Orchesirs

ersieben). Op. 63,
ge” (Heinel: Lear, Voiees and Chorus, Op. 69,

Kaplan, Seide,

Stvagan Chamber Chot and
“An die Endernie” (L
(B ies)
1847; Song, “Wanderled (Eichendor. Op. 57,
Deutsch (Capriccio)

chreier, Engel
Protichka.

m Four Lile Pieces for Orgs

3. Song for Mixed Chorus, Op. 100, No. 1: Granoniay, Nethertands 1847 5 Quariet (BG LF)
Chamber Chorr (Clobe) 1847: O Rieger, Pregardien, Happe!

1644: Song for Mixed Chorus, Og. 88, No. |; Gronosiay, Netherlards Heu r, Baimberg Symphorly
‘Chember Chor (Giobe) (C:

1847 Stiog Quares No.  (Unfiished) Op. B1: Eutopean Quartet (Vox

Thees Pealme for Solo Voices and Dowble Chorus, Op, 18, Nos.
184: Organ Chorske,” Aus tiefer Not scheel ich 2u dir"; Rubsam (Sehwinn)

~Schmid, Rieger, Asser! 2. Do, Pregardien. Schef
1 Charber Chorr (Carus)

11:00pm  RECORD HOSPITAL

Friday, May 12

JAZZSPECTRUM
THE XAVER AND PHILIP SCHARWENKA ORGY

10
1423, Incideatal s 10 A Midsummer Night's Dream, Op. 31 wnd 61:
. Vieana Youth Chors. Vienaa Philharmonic

o Coarae and Pugoe . D for Orgun: Murtsy (Pipgdreams)
e, .64, b, Kargan,

154 Hyma for Sopren Chy “Fwas b i @ fiie tgwn nowed Scomter, near Posen,in Eust Prussio.

anyel (Collins)
giian, Van Der Werf,

Serensoe for i snd Prano
(Caling;
Piano Conceno No. 3in c-s

his

Sunday, May 1 a
midnight “THE NICHT TRAIN ORGY CONCLUDES
5:00 am CENTENNIAL JAZZ ORGY Il CONTINUES
1100 sm. MEMORIAL CHURCH SERVICE
Freacher: Rabbi David Whiman, Sensor Rabbi of Congregs
rac] in Housion, Teans. Guesi Choir: The Kuumbds Si

THE MAURICE RAVEL ORGY®

Havever,

o oo simags
vtk of an.

hoogh the kg of s rame with Debusey’s
. Ravel

revoluionary Jeux deau
Gespard de i nait; the whr
Sapanls o Chiok: he exploraicn of dapo /0

d works performances

rom acoustical Columbia 78s.

bm THE PHANTASY ORGY

vy businessma and music patron Walier Willion Cobbe

1937) dedicated himself o promating the cause of chamber music it

Englad s Cobber's C of
s e

Ly modern Sonata fo
I faencesof e i corceri ionure bu
Ravel was s

Camporets. We
2 prn 1o conclude

(Blcetera)
Bridge: Phentasic Quartel in I; Amabile Piany Quartet (Summi
Vaughan Williams: Phaniasy Quintes; Music Group of London (EMI

‘and the drsad of my nelg]

Hemesweghe, Chappelic Royale de

of their howses with charcoal drawings of loca
This was the

ove for music and ravel,

" Xaver Scharwenka

Eschenbach (Claves) Kaver Scharnka (1350920 s oo of e mos ofenil (e

e Qus
wing Quinter; Logi
‘Agadery of 3.

Erivien. Phaoiasy in T

Goossens: Phaniasy

Ensemble (Chand

Britin: Phanasy for Oboe and Siing Trio, Op. 2, Boys, Members of the

Endzllion Stnng Quartet (EMD)
§1:00 pm  THE CRESCENT CITY ORGY.
ew Orfeans has ade quite an impac
o ofher

98: Song, “Chsason de souer":

£9%: Shénérezade: Boulez, New York

1898: Song, i morme!™. Noman, Bald

1£95- Deus pigrammes de Clément M

7E59: avanepour une ot deun
Desnon

(Mosic and Ar)
er Pa Soonne Grchsies Chorus

Deatze. M ot B: ¢
38 String Quarict in F Alban Besy Quanet

1845 Piano Tria No. 2 in ¢, Op. 66; Barcelona Trio (Harmonia Mu
ively Dated Works

rsan. Gloriae
 Best, Corydon S S5, Today hi composiy

i Dance, Opus Ko | Yeu
he

Dic Singp!
Traume” (e, Op B o 4 Praischia.
(Capice

genres or made its m
exception of Memphis, Tenncssee.

: Desnoues, Gmber
..ansa (Misco Pola)
Meens, Glushol, Souaa

Bamberg Symphony

fleurs"; Ame ing, Jansen (Erato)
1903: Shénérazade, Thee Poems for Voice and
‘Ansermet, L'Orchestre de Is Suisse Romande [1ondan}

56, No. 5: Buney, Parsons

o (Geien
O, §6., No. 1; Prot

nCapricero}
erreweghe, La

.75, No. 3 Die Singphuniker (cpoj

Op. §7: Barenboim (DG LP)
p 12 Bor. pesnoss,

dental music 10 A

L L o qun
A =N
o £ Quanes

Edlina (Chandos )

ing Quartel No. 2 1 D, Opus 120; Manvhe
Xaver Scharwenka (15!
. Lin Fesharp, Opus |

d Banc in 6. Opus 2 (1469, MordKovitch, Tanyet

ring Quartes MDG)

! Ehavis were explanng

de Professor Longhair. Dr, Job, the Nevi
Toussan, Bling Snonks Esglin’, Champion
.

Saturday, May 13

midnight  THE CRESCENT CITY ORGY CONCLUDES
HILLBILLY AT HARVARD
THE BLUES HAD 4 BABY, AND THEY CALLED

-night our through the world of classic Rhythm and BIucs, presenting.
icun R&B 4 significant
American

aress th have ernergea v
i, such as Lot Angeles (Sol
y Park), and New York (Tommy

In
Gaye, oy
whose influences on he music

YESTERDAY

Mmmsﬁum Inc.

1972 Mass. Ave,, 4th Fioor

(3 blocks north of Porter Square (D))
Cambridge, MA 02140

547-8263 « www.yesterdayservice.com

for scores, orchestra material, chamber
works, sofo parts, choral materiak—{rom
Mendelssohn to Ravel and Copland—if we
don't have it in stock,well get it for you fast,

k Mon.-Fri. 8-5:30; Sat. 12:00-5:30
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1905 Cing mélodies populaies grecques: Amel

Jansen (Enio)
1908 Song. “Chanaon de It micée. ~Tout g

from Cing mélodics

. Souzay, Baldwin (Philips)
Boston Symphony(DG)
Dam,Batdwin (EMI)

Pogorelich (DG)
for e, FoueHands: Koy botens (007

Philhermonic (DG
5:00 pm

1509: L'Heure espagnole: Danca, Derenne, Hamel, Rebfuse, Vessitces,
Anscrmet, Qrehesre de a Suisse Romunde (Decca)
130 Menucsu i nom de ey Cataeus (Sonr)
. Ameling, Jansen (Phitgs)
for T Pianosi . Scou (Hyperion)
g d'un Cuune, Tronsciibed ot Pisno,

1510 Deporty Prade s o
radshw. Buo

_saz."_m,\< _sm< 15

midnighi  CENTENNIAL JAZZ ORGY 1l CONCLUDES

10:00 wm  THE MAURICE RAVEL ORGY CONCLUDES
a mére |'Oye (or Orenesira; Boulez New York Phlliarmonic(Sony)
n Mamre de Borodine; Cusodéaus (Sory)

< (Ecaro)
1513 Frompspece o Tor Franon Eve Hanes, Brocaha buano. Kehon

(Connoisseur Soci
1919: Deur. mélodies hébraigques for Voice und Orchesirat dc Ios Ang
Préuce, Orchesire de I Sociéce des Caneenus du Conservaloire (E}

1 Symphony Orchest
o ) P1an0y; At . Fere i

522 Mussargsky
Reinet. Chiago Sytopnasy Orhesir (RCA ¥

1922; Debassy: Sarsbende, Tronseribed for Orchestre; Reynolds. European
‘Chambec Orchestra Per Musica (Excerera)

1924. Song, “Ronsand
1524 Tnasoe Riaacty
erc Rhipsody for Vi

THE RECORD HOSPITAL TWENTY YEARS
OF TOP TWENTY ORGY®
Tonigh begias the fas: version of rwenty years' record collcting, mail
ecder,live shows in cramped rooms, -shitss, patche;
movements, wotrying about sellig Gut aad, £xcry
our avore oese andergroun recorcs. T Orgy saresch back (o the

Tuesday, May 16
midnight ‘THE TOP TWENTY ORGY CONTINUES

1581
it exisis in 3 whole other universe—mysierio

e pluye

o loks Pon New Ohtr s e Resden
2:00 am 1982

1962, a Record Hosy

would love 10 play this over and

‘over unil blood poured from our Histeners” ears.  The M "

Among Us"—along with Blck Flag, the “Nor So Quiet on the Wesicrn
', 30 Elvis Costeliom-bloodied the aicwaves of 1962

le studslike counity souna” of

ud,” decreed s D) of the 1984 Husker
ot year we also played Soft Beys,
ickee Bays, and the Miautemer
348 pem 1985

1 mighs die tamorrow, und tha's why | huve 10
one of our DJs of Rites of Spring's epanymous albu

e thus wday,” wiore
“There is nw better

Wednesday, May 17

midnignt THE TOP TWENTY ORGY CONTINUES
100 am 1986
Vie deried the eriucs in 1986 shett il eame L6 the Pastels’ "Up For x 3it

3+ and s celorful assonment inciuding Guig Green, Grey.
ndy Apple Grey", The Lerunheuds, and Ivy Green

climbed (0 the (op of the sharts
200 pm _THE PETER LAUGHNER ORGY

fock eriti phece him s an iccn in the
American punk, Lavghner’s partcigat

grolic crer for man who ieg 24 o pancre
epitomzed Racker from

Fere Ubs. Laughoss w
from Dylap, Reed, Ve

< de I Suisse Romande.

5 1 vt c s sortger g, Colas, i, imy, Herog.
inéchal, Maszel, Chorus of the R T, Nations!

: Fanfare gou o Jesmnes Boues W Yotk
Philharmaic Orchesura (Sony
1527: Song, “Reves': Mesplé, Badwin (EMI)
1928: Boléfo: Duoit, Monwreat Symphony Orchestrs (L ondon)
1629: Menuet anique for Orchesira; Boulez,New York Philhamonic(Saiy)
1930: Biano Concerts in D fot the Leit Hand; Francois, Cluytens, Orchestee
deh Sonide des Concens du Conservatoire (EM
1931 Piano Concerta in G; Michelangeh, Gracis, Philharmonis Orehestrn

i, Boulez, BBC Synuphony (Sony)
oick and Oreesaa; Siaghe,

40 pm
HISTORIC PERFORMANCES

A selection of hiswric Revel recardings, miny niade uncer the
supervisiaea the Composer of pedple who knew himn.

i cepariy

nd ndecs, lorwarc-looking ehtorils o th Hstons of prk foch, wif
811 of s chaolic, confused. snd sublime incarmuions.

Concen with the Caech Philbarmonic Orchestra 1n the Fall of 1973 in
Prague, on 2 Romanic Rabol CD:
Lves: The Unanswered Guestion

S o Englasd Triplych
Bemsiein: Overuce to Condide

Beengtcin: Anniversary “For Aaron Copland”; Berss!
Thomson: ~Auron Copland", frum Three Poruits for

Suavinsky: Les Noces: Copland ot the piang, slong with Samiuel Barbec,
fen. Sarfaty, Driscoll, Oliver.

Stnvinsky (Columbia LE)
Coplend: The Tender Land (ubridgeds: Clemens, Turner, Trcig
‘Cassily,Fredricks, Mille. Povia. Yul, Friday, Copland,

‘New York Phlfarmonic Orchestaa (Cotumbis LF

Thursday, May 18

midnight RECORD HOSPITAL
700 am  THE KURT WEILL CENTENARY ORGY

Iafloence of 322 and progSesve Gramd proved decasive. We
the 19205 und early

et of
(Auts

Vibrant decad

the Dark, One Touch of Venus;
us pieces (Street Scene, Lust n the Stars) Wei
i New Yark City in 1550, but his srlbence un singers and sofgwritess

Vignoles (ASV)

Philbanmonic (A:
1927: Mahsgonny Songspiet, Dickins
Luxon, Rippon. Atherion, London Sintonisira (DG)
1927: Der Zur list sich photographieren, Op
Lehrbesger, Tocha, Napier, Kouse, Helfing, Br
Konug, Cologne RadioSyrphony Onchesis
w7

1928 S D
Konjenkiar, St
£13 pm

1925: Die Dreigraschencper; Neuss, Trenk. Trebitsch, Hesterbuig,

on Keczian, Lenya, Grunert, Wo

Temperee, members of the B

1928: Song, “Belin im Li
3:00 pm
1928: Das Berliner Requiem; Langridge, Luxon, Rippon, Atherton, London

 Sharp, Blier (Kuchy

Pro Musica Koin. Konig Ensembic (Capriccio)
1929: Der Lindberghilug: Scnasidt, Feckler, Min, Schecben, Latnam-
Kaaig, Fro Musica Ko, Cologne Radio Symphiony Orchesies

‘Kndppel, Gundlach, Fredonia Chamber Singers, Donmund University
Chammber Chois, Orchiesier Campus Caniat %0 (Capriccio)

Stadlt Mahagonny; Lenys, Sauerbaus

3:45 pm
1933 Die sieben Todsiinden; Réaus, Munday, Bleeke, Beckes, Pasicy,

HOSPITAL

Friday, May 19

L ORGY CONCLUDES
g,

1935 Song, “Youkali'; 5
1934:36. Son, "Song of R

tich, Muasic Diveetor
Present

Masters of the
Lyric and Profound

Saturday, May 20, 2000
8:00 PM
The Church of the Advent
30 Brimmer Street, Boston

Maurice Duruflé:

Requiem
Benjamin Britten:
Canttata Misericordiun
Hymn 1o St. Cecilia

Gloria Raymand, mezto-sopran;
Rocktand Osgood, renor;
Mark Andrew Cleveland, bar
James David Christie, organ;
with archestra
Tickets $30 and $20
Call (617) 492-8902

WWWSpECtrumSingers.org
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1943: One Touch of Veaus; Martin, Baker (MCA Classicy); Laurence,
(Puinied Smules)

2:30 pm
1846 Steeet Sc . .
Divis, Or ‘Opera (TER)
*Come up From the yn_&. Funee"; Kirmbiough, Buldwin

Downin te Vadle: Be, Mo

Sicgel, Miller (Painted Smiles)
£:00 pm  Historical performances of Weill

THE KICK BACK AND GROOVE ORGY
Gruove us we send o

Tuesday, May 23

..E..G.. .__,hu TOP TWENTY ORGY CONTINUES.

v focgean” >a___u_,m.§§m9 Lot cas what anyone say. | e
ulsv saw airpiay for the Biske Babics, Beat Happenimg, AB
214 The Goklen Dash. orenng: Asteor.

200 pm 1989

In 1989, we played rumber 926 of  1000-copy
Nirvans’s, “Love Buzz” single, on which Kurt Cor
“Kurd Kobuin." My Dad I Desd, Live Skull
Lavolta all haunid our cudic listences.

Wednesday, May 24

lay Tracks,” and By

mldoignt THE TOP TWENTY ORGY CONTINUES
i
Of Hasil Adkin

been performed by soineone with ng arms, only feel and hrad:
onzcl” The Cu chos, Warld OF Poch, Moon, wna “Space
4150 pushed the boundaries of fock mudie.

i :Foint Program To Destroy America,
'THE GEORGE ANTHEIL ORGY

Ecnius) We ctearte 4 1000 aoriveSury 1 o b o s e
clectic composer.

Listor, #nd Jimmy. Reguests are wel

Saturday, May 20

midoight  KICK BACK AND GROOVE ORGY CONCLUDES
S0 am  JAZZ SPECTRUM
900 am  HILLBILLY AT HARVARD
100 pm  THE FEDERICO MOMPOU ORGY
‘s goul of musimum with s tew
s us possibi roduced works unusual mong those of twenieth century
composers, His piana miniatures wad songs Tor 0lo voice convely
diionat Cutalin (olk themmes in » harmonic langusge sieeped
owing much (0
compite survey

Ehnen
2 istee s van Byck, wlong with The Dusker Stae
argusbly the geeatest producer o the
has worked with every major
‘own geoup Gangsiurs, Buagie Sl

Sunday, May 21

L00 um THE SAMPLE SOURCE ORGY

¥ Exsembie Modera (RCA)

Pitno Sonst No. 2. “Airpla " Roger Shields (Vox Box LP1-
Piano Sonstz No. 3,"The Deauth of Machines”

1822 Sonsia (smang

Vioiia Sonaia No. |

?.ﬁ..i Ens:

Canseno fat Chamber Orch
La Femme 100 Tet Ibee (CRI LP)
‘Symphony Nod, *1942"Goossens. Londan Symphary Orch
Specire of the Rose, film score: Nat Phitharmonic Orce
Btsin) (Moncigne)
String Quaner No. 3; Mol n St era)
Symphon, y N 4. Toyous"; Kol Inurmunic | Centaur)
Songe of Expericace; Graf, A

McKonkey s Feny Overn

nphon
slo Philharmonic Orchestra (CRI LPY

(Preubley

lovak State Phitharnon
(Capitor)

1953 version); Eosémble bladem (RCA)

0T GRRL: THE ORGY

o Soun of Kadblesh Hint ¢t gt e o e

i 2 from ures and
Degaive body image o e sle definions of feminism and punk rock
G bends, , and 1ok gel chpisis, 0

ial Church services,

15:06 am _ MEMORIAL CHURCH SERVICE
gh “The Revercad Peter J, Qames, Plumemer Professor of Chrisuun

- supportive spaces for gr bands snd diseussion

rick gent chaprers in every
armived full force. Gl

had become

e indie punk soae. Peope outsde of the il g scene
aent

those veey Tashion mag

remained grouned in the

St Mnpat e o v ot by Mendelssobn,
1230 g0 THE ART TATUM ORGY CONTINUES

Monday, May 22

midnlght” * THE ART TATUM ORGY CONCLUDES
10:00 pm  TOP TWENTY 1988 CONTINUES

.

woed. g:.ﬁ Dands fike Huggy Bear, the Phantom TRw-_-._QK
. and Comet Gain,the érgy expl Rt
Ol zcross Noth America and Britain.
“This Orgy cominues unil § am.

Syphony (Symphony No 2, Copla, Loon Symptony
o e o g e Bielenbergen, 1955
men, Gosevic (Workd Bask

Thursday, May 25
‘THE AARON COPLAND CENTENARY
ORGY®

Aaron Copland was boen L0U years ago, Novenber 14, 1900, and dicd
niery years later, Decamber 2, 1990, A sident of Nagha Boutanger in

Gordon, Lehemin (performance June 3, 19
1534 Hear Yt oo el Gorton o sl e, 935 K,

London Sympher
iy Allernoon Music™,

. fromexty Buropean-
the 19203, mor

e Jiide concn, Novemoe

By 15 rubably unique in presenling victally his 1937: Sextet ot Clariner, ano, und Scing Quante; Soston Sy
ol o concer pni,ﬂ,s»iz::vz e “hamber Players (Nonesu s

sansio o the deelopmentof an of the mon sy it a9 An Oudod: Over i, Loncon Syt

s procucl Ay s ey fingy it end o ks 5 Culs Synpbony Oree

:s From Sorcery (o Scence, Mus ot & Puppet Show Sheffr, EOS

Ciplad Relt. A (o opger seons v beeh o ety

betow, bu ochers nonlisied wil b heard : Sheffer, EOS Orchestrs (RCA Vistor)

Talbor

169 Astiss urchesics
manic Orchestratlor specil y )

e M. Haus land, Lundon Symphony {Sony;
0 Qustare M Bausel). wd o (zevised 1944): Our Town: Coplana. London Symprony (Sony)
: Episade For Organ; Ericsson {818 CDy

sisted 1 tis presentation. (Also, please see our preview on May 17.)
PLEASE NOTE: Times below are uniy approximate.

§:00am
191§ Three Songs:"A Summer Vacalion;

n Symphony (Sony)
corted at Hatvard,

is; Bemstein (RCA Vietor)
Copland, New Engtacd

‘My Hean isin the East”
gacies (Ececers)
ger-Coperstoek Duo (Azica)

Mouse™;
the Chinese); Alexander,

Cooperstock Dua
. from che Kafirisary,

“Younger Gene
¢ choni and puno by Frcaenck Fey Swily Mg

AL AT i

Aleaunder, Vignoles (Excetece)
3: Cortége Macabre {rom Grogh (eapunded versi
ki, S1. Low hony O
hurd Barne|

private sctates e o1 bartna Graum
71 CD)

1525 Symhiny o Otges o
harmoic Orchesirs (Sony)
1522-25 rewsed 1932); G rogh; Knussen, Clevelund Orchesa

T HullL-Vantse Surubare LB)
(on Stury, muisic (or the documentaty I
(R

arge orehcsirs; Koussevitzky, Bosten
uLP)

Syngiony Ocsra (RCA
miduight  THE RIOT GRRL ORGY CONTINUES
Melody: Slow Dance: S {Sany)

Pianyand Orenestra; Cupland, Berasicin, New York Friday, May 26

13unr) 606 am  THE AsRON COPLAND ORGY CONTINUES
Soets Sonw . & cmmingsj Beurdile HelpsNew WorloL?) 1345: Danasn Cubano forchesual version); Thomas, New World
1825 T Pcesfor Sying Guarct, Ciomi Cuariet LA2oany)

+E. Lueung. Copland (Pearl CD)
538 Tog Prees forSitng Orchesa, Copand, London Symphony (Sary)
Copland duscasses - Sessions Coneeris in New York, P

1528; Pedefor Coamber Onchsts (uragement of s moveretof
‘Symphany for i
noon

Michael

ings with Hp and Piand; Goodm
inc, Conimi Sympoty Orchesira (CBS) i
The Hearess (tm Free
Louis Symphony Orchesira (RCA Vicior)

m.n
St

1949 Londoa

1950: O1d Americun Songs

1949-S

Toomes ulks chout he
imphomc Ode; Thomas, Sun Frar

Symphony Orchest A CA Vistor) scty; Warfield, Copland (Sony)
1929" Dince Sympnony; Copland, London Symphony Orchesira (Sony) o {ecorted by
Copland sod | e M i s o P o Gesded o Lo, : Tuelve Postns f Emily Dickimson: Cunin, Copland {recorded by
November 1, 1977)

1930; Piano Vasicioos; Copland (Cotumbia 78-Peast) Copland Orgy listings conrinued overleaf
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e Kidt for Vitin an Phuno,

100k Duo (At
for Piano und Swings; Copland, J

d Quartes membecs

952: 01 American Songs {sccond ser: Rarney, Jones (Argo)

1952: Walz and Celedvation from Bilky the Kid for Cello and Piunc;
Stavich, Rybak (Cr

1953: Pres

<0 Symphoay Orehesici (RCA Vi

1554 014 Ameicun Songs (fist set) or Voice and O
Davie, English Chamber Orehesia (Londonl, Warfieic, Coplund,
Coluriois Symphony Orchestra

1955 teevised 14967): Canticle of Frecdon, Thonws, Motman Tabemacle

Utuh Symphony Orchestra (CBS)

o113 Shiker Melody for Band; Ma

n. U.S. Army

iscuss the Pisno Punasy (recorded ot Harvrd,

Musscios (Odyssey LP)
188 (second
ymphony Orc!

CAL SECTION
Concena o7 Pigk0 &1 Orchestra: Smi, Copland, Rudia Rome Symphony
Gla American Suns; Peats, Britcen (HIV LP]

Jingo, trom Sunemeas (or Orchesirs: Beensiein, REA Vietor Orchestea

Orchesira; Warfiesd,

oy (RCA Vi
York Chamber Sy

980 Nonet for Sinngs: Coplund Colurs
Duwn a C:

g ker Melody caKone
1969 rvised 1978 nsgora Fune ora Ctde i

a1 Oreteate:
¥ Paul Clamber Oxenior cToces)

s (Northeasiera CD)

ma Occasion for Narator and Rand; Osgood,

. US Army Ficld Band

5 Nocuurae o Clsines and P armangenment of Nocurne for Vielin
19261 Meyer, L Sage (Depon)

577 E fot Violin and Prano (araugeme

amangecment of Sonata
0, 1942.43); Combs, Sobal (Semait)

Saturday, May 27

THE RIOT GRRL ORGY CONTINUES
HILLBILLY AT HARVARD
THE RIOT GRRL ORGY CONTINUES
HISTORY OF HIP HOP ORGY: FINAL EPISODE
Bintes and Van Eych ke you though hia iancvave ana
classic break-beats of James Brows

MIEHAEL T

BMG
Trvircs

Michael Tilson Thomas
The San Francisco Symphony
and RCA Victor RED SEAL
celebrate the
Copland Centenary!

TROMES SAN FRANCISCO SYMPHONY

Appalachian Spring

Rodeo

Striking performances from this brilliant
conductor of beloved, powerful, richly
orchestrated music by America's grea:

composer, Aaron Copland,
Due in stores May 16.

Don't forget Michael Tilson Thomas's outstanding eatlier disc,
Copland The Mudernisi, sgain with Sun Franciseo.

‘There's more Copland trom RCA Victor 10 be relessed ai the time of
Copland's 100th birthday in November. 2000: Premicre ricordings of
are film scores by Jomuhan Shetfer s0d the EOS Orchestra

Sunday, May 28
midaight ‘THE HISTORY OF HIP HOP ORGY CONCLUDES
2:00 wm THE RIOT GRRL ORGY CONCLUDES
100 am  MEMORIAL CHURCH SERVICE.

Prescher The Reverend Anthony Campoio, Profssor of Sociclogy at
Eagtean Collcge, St Devids, Peansylvania
12:30 pm  CLASSICAL MUSIC INTERLUDE
400 pm  THE OSCAR WILDE ORGY
Otcar Wi (18541900)—poet, payurll, philovoper sehlur,wi

Saturday, June 3
THE 99 RECORDS ORGY CONCLUDES

midnight

seview music frce styles froms local
like the Hissory of Hip Hop Orgy.

von)

harmin in convesaion and endiessly wi
015 1 (1 who Sought ot merly 16,90 sometn

iome have auempied o incoporate Wilde”
KECORD HOSPITAL

10:00 pm
Monday, May 29

5:00 wam JAZZ SPECTRUM

noon THE CHRIS DEDRICK AND FREE DESIGN ORGY

Free Desiga released seven LPS and thiteen 43

demos and intervaews willbe wid, in adition o moog, reggae, and cover
versions, With rcissues and far

LP recorded just monins ago,
TOP TWENTY 1991 CONTINUES

Tuesday, May 30

THETOP TWENTY ORGY CONTINUES
1992

ly. We played Bratnobile's,
Fhvement an Yo La Tengo.

m
mznwgrfian?z.ﬁ.zc s what e hud 1o s
Jupunese noise oo, Ry

Wednesday, May 31

THE TOP TWENTY ORGY CONTINUES

am 1998

5. DJs preited the “weird uad wncoeren,br

Men's Recovery Proj

buns like The Showease Showduow,

Withdrowal jostled ot number one
200 pm THE JACK TEAGARDEN ORGY

ades luter, Jack Teugarden
he 19203 e developed

This 3-day wibute
Friday, June 2
THE JACK TEAGARDEN ORGY CONCLUDES
THE 8 RECORDS ORGY
Ed Bahlman, 99 Recoeds chronicled New York's an/punk
1970s-cail; released seminal works by composer
- o ukulele-siiven

midnight
200 pm

(hrough hip-hop samles, as tus the ploneering
e o of Luid Lgurd At sy af s and ook 9 o
Feconds thut sound s fresh and inoovalive 10duy s they did 20 years ago,

Sunday, June 4

THE SATURDA Y SOLUTION ORGY CONCLUDES
THE DJ SPINNA ORGY

midaight
¥

his own instrumeatal skabis, Ve feature
BLUES
MEMORIAL CHURCH SERVICE

¢ Professor of Chilstian

g tor String Querter: Georgian
P 2 Parry (Pearl L

roves,Royal Liverpool Philnaraiooie(EM)
Peai LP)

Gudirey, New

Sympony Orchestes of Lond
1466 I Meworan, Ovenee n C. Dy,

inghum Symphany

1867 Dy Drears, &
1868 T

o: Sagen, Lundon Symphony Orehesers (P
“Wanter” (Tennyson)iSylvas, Wedow (Northessiern)

(Shakespesre; Lawler,

1872: Sang, "OR
1872:Song,“The Sailor's Grave"(L
18731 Theligh of e Worid o
1673 Song, “The Misaquis de
1874: Sony

Greenttather of M. Greea(Feul)
excerpis; H. Dawson (vegan)
(HMV 782-Pearl)

Sullivar: Orgy listings are continued overteaf
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1877: Song, *“The Lost Chord” (Proctor); White, Hough {Hyperion)

1877: Incidental Music 10 Henry VHI (Shakespeare); Lawler, Penny, RTE
Concert Orchestrs (Masco Polo)

1878:Song,“] would 1 were 2 king™(A.Cockbum)Keyte, Partridge(Asgo LP)

1879: Song, “SL. Agnes’ Eve™ (Tennyson);Ommerlé, ‘Wedow(Northeastern)

1830: The Martyr of Antioch (Milman) {excerpis); Knight, Stieadman,
National Symphony Orchestra (Jay)

1886: Ode for the opening of the Colonial and Indian Exhibition
(Teanyson); Roddy, Smedicy, Onford Pro Musica Singers, Oxford
Compeny of Musicians (Symposium)

1886 The Golden Legend (Bennen, after Longfetlow); Lakin, ABen; St.
Mark’s Church Chois; Austrai, Basbirolli, Covent Garden Orchesira and
Chorus (Gramophone Co., Parlophone, HMV 785 — Pearly

1887; Ode for the laying of the Imperial Institute foundation stone; Smed-
A o)

ley.Oxford Pro Mosica Singers and Company of

Tuesday, June 6

midnight THE TOF TWENTY ORGY CONTINUES
7:00 am 1997
With records by the Yummy Fur, Red Monkey, and Sally Skull, 1997
was the Year of Glasgow and the recently defunct Stampa record label.
Sleater Kinncy and the Cold Cold Hearts, along with Bis, marked a
revitalization of Riot Gurl, with a world-wide audicnce.
1:0¢ am PHIBETA KAPPA (time approx.)
Live from Sanders Theatre, the Phi Beta Kappa Literary Excercises,
with ngr Heather McHugh, 69, and an orator not announced 2t press ime.
12:30 pm MUSIC INTERLUDE (time approx.)

2:00 pm  BACCALAUREATE (time approx.)
Live from the Memorial Church in Harvard Yard, the last time the
ing class will be al length as unde by Harvard

9: il

388 '(’OCI. 3): Sullivan's voice recorded for Edison

1888: Incidental Music to Macbeth (Shakespeare; Henry Irving's
production); Penny, RTE Concert Orchestra (Marco Polo}

1891: Ivanhoe (Sturgis, after Scou); Bispham, Henderson, Evans, Teale
(78s-Pearl), Eaves, Round, Cartier, Dams, Murray, Gitbest and Sullivan
Orchestra (] LPY: performance by the Boston Acadeny of Music

1892: Haddon Hall (Grundy) (excerpis); Broadbent, Reed, Caldwel),
Lecch, David Harding, Cheam Operatic Society (Peas] LPs)

1894: The Chieftain (Bumand) (excerpts); Masterson, Davies, Steadman,
National Symphony Orchestra (Jay)

1895: Incidental Music 10 King Arthur (Living produciion)(Carry, Penny,
RTE Concent Orchestra, RTE Concert Choir (Marco Polo}

1897: Victoria and Merrie England, ballet(highlights): Penny, RTE Orch.

1B98: The Beauty Steme (Pincro, Carr) {excerpts), Masterson, Suart,
Steadman, Nationat Symphony Orchestra (Jay), Lyle, Gilbert and
Sullivan Socicty of Edinburgh, Consert Orchestra (Pearl LPs)

1899: Song, “The Absent-minded Beggar™ (Kipling), Colquhoun (Daily
Mail 78 - Pear! LP), Sylvan, Wedow or Adams (Northeastern)

1899: The Rose of Persia (Hood) (excerpts); Mosrison, Svart, Sharpe,
Veira. Caddy. Edgar-Wilson, Black, Harrison, Roddy, Henry. Smith,
Higgins, Southwark Voices, Hanover Band (BBC Music Magazine)

1900: Te Deum; Smedley. Oxford Pro Musica Singers, Kidlington Concert
Brass, Oxford Company of Musicians (Symposium)

1900: The Emerald Isie (Hood) (left incomplete) {excerpis); Davies, Suan,
Jones, McCaffety, Steadinan, National Symphony Orchestra (Jay)

Monday, June 5

midnight RECORD HOSPITAL

6:00 am AMERICA IN THE DEPRESSION: THE THIRTIES

[t was an age of poverty and loss, an age of hope undimmed, a time of
grim faces and determined heans, of “keep your sunny side up” and
“brother, can you spare a dime?" 1t was an tva when a President told a
bewildercd and despairing nation that “the only thing we have to fear is fear
itsell.” It was a decade of longing, striving, cnergy, and idealismm—in Joha
Steinbeck’s words, “ihe terible, troubled, triumphant, surging Thirties.”
Though the 1930s slip cver into the past, their colture—art, entertainment,
film, and song—remains to touch and haunt us oday. Even as the millen-
nium begins, we pay wibuic 10 the Thisties with cvery reference to the Lone
Ranger, Fred Astaire, or The Wizard of Oz. And thanks to the wealth of
transcription records and celluloid film, we can still hear and witness the
greal performers and talents of the age. From Jack Benny to Amos and
Andy, from Duke Ellington to Billie Holiday, from Duck Sowup to Snow
White and the Seven Dwarfs, and from Rodgers and Hart 1o Cole Porter and
the Gershwins—all kave Ieft their legacy to divert, enthrall, and inspire.

The Thirties Orgy will be a documentary, a his(ory. and a nostalgic
appreciation. For sixieen hours we will hear the original music and voices
of the 19305, including radio and records, stage and screen. Our survey will
anempt lo recapture, chromologically and topically, the life and culture of
America in the Great De; ion.

10:00 pm THE 1?6?5! WENTY ORGY: 1996

Thirty-secand, hurky-jerky. frenctic, yer “danceable™ sounds of Xetobot

alongside the Peechees, The Asmitage Shanks, and Cap’n Jazz during 1996,

HARVARD RADIO BROADCASTING CO., INC.
Cambridge, Massachusetts 02138

389 Harvard Street

ADDRESS SERVICE REQUESTED

President Neil L. Rudeastine and Radcliffe President Linda S, Wilson.

4:30 pm  TOP TWENTY 1997 resumes (time approx)

8:00 pm 1998

Leading a rencwed hardcore movement, Locust “will prevail,” we
tiought, “shattering the flimsy Japanese vinyl and consuming us el in a
fiery blaze! In the wake of the grea purge, nothing wil be leh but the
[bloody-mouthed cover-decorating] demon and  lew gibbering Ds.” Flin-
Flon. Trevor Holland. and The Need fought off the onstanght

Wednesday, June 7

midmight THE TOP TWENTY ORGY 1998 CONTINUES

5:05 am 1999

The Bright Eyes’ “Every Day and Every Night'” fused DC emo and mid-
weslern love-rock te defy classification and excite us about the future. The
Rondelies, nd Holgar Czukay pushed programming ie new dircctions.

E0D pm 2000

2000 has already seen astounding genre-bending refcases—ihe
electronic/lounge fusion of Broadcast, the emergence of the Mr, Lady
record label, and the continued innovation of My Dad is Dead, Men’s
Recovery Project, and Meli-Banana. Qur DJs will track future paths.

2:00 pm CLASS DAY

Live from Tercentenary Theate, Harvard Yard, sddresses by members
oﬁ;& Class of 2000, deans, alumni, and guest s

peaker Conan O'Bricn, '85.
:00 pm  ELECTRONIC MUSIC ORGY (time approx.)

From Stockhausen o Squarepusher. Keaftwesk to DJ Krush, 3 fook at
the history and range of el C hnology and i ion in music
tracing the development of electronic music from carly recorded classical
works to live performances by electronica™ DJs and producers. Look for
mose details and information on the WHRE website. This Orgy continues
tonight, Friday afternoon and evening, Sanurday and Sunday

Thursday, June 8

midnight THE ELECTRONIC MUSIC ORGY CONTINUES

8:00 am MUSIC FROM HARVARD

Music Performed by Harvard and Radcliffe musicians,

9:15 am HARVARD COMMENCEMENT

Live from Tercentenary Theatre, Harvard Yard. For the 349th time,
Harvard assembles for the conferring of degrees by its Presidemt, with
addresses (including one in Latin) by students.

11:30 am INTERMISSEON {time approx.)

Music appropriate to the day.

1:30 HARVARD ALUMNI ASSOCIATION MEETING

Live from Tercentenary Theatre, Harvard Yard. Harvard saves its major
Commencement addresses for this event, which begins with the alumni
parzde. Harvard President Neit L. Rudenstine and Buest speaker Amartya
K. 5en, Nobel Laureate economist and Lamom University Professor
Eineritus, will address the assembly, as will various alumsni responsible for
elections, fundraising, and awards,

5:00 pm THE 9:30 CLUB ORGY (time approx.)

Non-Profit
Organization
US. POSTAGE
PAID
Boston, Mass.
Permit No. 58925
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Radio orgy of Poulenc, Sehoehberg

By Richard Dyer
GLOBE STAFF

he winter schedule of
Harvard radio’s sea-
sonal “orgies” of spe-
cial programming
(WHRB-FM, 9%.3) ar-
rived late this year, and after some
interesting broadeasts in this ex-
traordinary and beloved semi-annual
series had already taken place, in-
cluding a three-day survey of the
complete works of Chopin.
Fortunately two major anniver-
sary orgies are still to come. Jan. 26
and 27 bring a 100th-birthday party
for Francis Poulenc, a broadcast sur-
vey of his complete works, supple-
mented, as usual, by a selection of
historic recordings. The other birth-
day boy is Arnold Schoenberg,
whose 125th will be marked by a
two-day survey of his complete
works (from 4 p.m. Thursday to mid-
night Friday) - a project one can
hardly imagine being undertaken by
any other radio station in the world.
Other orgies of special interest
include a tiibute to forgotten Rus-
sian composer Paul Juon tomorrow,
a Keith Jarrett Orgy (classical music
segments come Monday and Tues-
day at 2 pm.), and a tribute to the
. distinguished Hungarian violinist Jo-
seph Szigeti (Jan. 23). There will also
be an orgy devoted to Frank Sinatra
(Jan. 27 beginning at 8 p.m. and con-
tinuing through midnight Jan. 29)
and a Noel Coward orgy (Jan. 24).
An orgy of Donizetti operas, already
underway, has been spaced through-
out the schedule: Wednesday,
Thursday and Jan. 31 installments
provide opportunities to hear 16
more of the indefatigable composer’s
65 operas.
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Anthony Tommasini

NewYeoricTi mes }Mﬂ.y 31)1113

In Boston, a Last Broadcast Bastion Falls

OR classical-music lovers in the
United States, FM radio used to be
the iast bastion of provocative, in-
formative, wonderfully quirky pro-

gramming, The concerts

symphony or chestra may have been bor.

ingly bound to 50 favorite pieces from Mo-

zartto Mahler. But at least on the radio
you might hear a birthday tribute 1o Sho-
stakovich; an opera-buff hour with a voice
tanatic 3 host, comparing ive soprancs
in the same aria, or interviews with com-
posers and ive Sertormances of their
works

‘But classical-music radio has been
dumbed down pow for a long time, and not

Just at commercial stations beholden to

the bottom Hne but atso at public stations,

&

Tike carrying the Satutday afternoon
hroadcasts of e Metrapelitan Opera,
WCRB long ago 2dopied on easy listeniog

Ina city with -

i

approach (o classical . wit
Ioks of standard repertory and tatk- shvw
patier. WGRH, on he other hand, has been

star in ““The Cable Guy™ was deemed a
sure bet

1t's  short step from placating listeners
iopatronizing them. The mission of public

intellectual culture,

entzruln and educale the public. What

valued fos its ¢ 10 musicians
from the Baston atea, presenting their

WGBH is dumbi

whyis itas-
sumed What education cannot be eatertain-

work regularly in and to
more unusval and adventurous music.

That commitment s eaw in question. in
2 memorandum oblaied y The New
York Times, which was siged by Cart Wa-
{anabe, who coordinates classical pro-
gramming, but spearheaded by Mr. Jones,
the station's Statl has been given new
BUkK

Lhedragol(ummerchl mmms Aeross

"Begmml\g mmediaety, m memo
stares, hour's
music should be chosen A Dssica,

and pubitc otfer vmunlm fdentican .
ingly famillar programs. Brahms cham
ber music, Mozart concert=s. Bvorak sym-
phonies, Barogue snippets
sional something like Lalo's *Symphon
Espagnole" become high-class Muziti by
which to work, cook, read and exen <ise.

Complacent listeners share some tlam:
for the sitvation. But mosi at favlt are th-
programmers who placate owners in com-
mercial radio, where maximizing profits
s paramount, ar who pander to executives
In public radio, where the effort 1o prove
that the most listeners possible ave being
reached is a driving pressure. And now
Ron Junes the director of programming at
WGBH In Boston, an earnest, 45-year-
professional who speaks of public o
with devotion, Is feeling the heat and
dumbing down the progtemming at even
hatlong.respeciedst

o e renchoe wmo Nisteners
'eekly. offers classical music from 8 A M.
104 P-M..followed by four hours of news
features, then jazz al nighl. fts main com-
pecltion for classicat listeners comes [rom
commercial station based in

Waltham, Mass., whigh plays only classt.
cal musie and reaches twce as many fis-
teners. But except for certain services,

Romantic and ! . with heavy
emphasis on orchestval sele(lmns > Dur-
ing each four-hour shilt il continues, only
one wocu pece, 1010 3 mbates in length,
be allowed, Program-rers are furtker
urge 110 o putting (o chanibe- warks
vack 10 back, i
Shaylis (o b wamnabe fos cleualbce.
Such meimos have be.ome eommon at
B0 stzi-ons cv2rywhare, ¥iiat is;shock-
ha. This cne originaied at @ respect-
with a

er, i 10
vide s more “consiont dasst
cal-music service.” Consis-
tency, apparently, means the tried ard
true. “When people tune in1d WGBH, we
want them to have a prelly good idea of
what they are going (o gel,” he explained.
**We don’t want to be exacity prediclable,
and we want 1o provide a wide range of
fmusic But we want them 10 be able to hear
he great hits of classical music, which are
335 for o renson. These are die tunes
people have hummed for decades.”
WGBRwIHl 51l present live-perform.
ance broadcasts from the studio, though
only during the stow noontime hour, as

down. Why?

well as live broadcasts of the Boston Sym-
phony. which WCRB also carries. WGBH
will continue o offer music that other sta-
tians dopot. Mr. Jones emphasized, though

enag B, Informed anhGURCET MIEN X
plore the marvels of late Stravinsky or
make a case that the 12-tope plano warks
of Milton Babbitt, though immensely com-
plex, are alsa Fhythmicalty funky and
Titled with sass from the streetsof New
Ymk Frue.lam nol the staian accou-
ing the

when asked for examples,
only recent broadcasts of Mozart's “Don
Glovanni™ and of Mahler symphonies. The
station will alsa continue 10 program “the
best 20th-centary music,” he added. mean-
ing “'not academic atenal music ”

Such assessments of Sisiencrs” prefer-

hllls Butlam convlm:ed (he" |S anun-

tapped pool of listeners who want to hear

\heir Beethoven but who, if given the

chance and 2 litle help, wovld also te fas-

cinated by Alfred Schnltthe, Roger Ses-
“ohn Adams and Lutian

Wir. Sones laments that lstenerst lnda y

ences, though pervasv  the feld, are
vased Foras-
ample, opera in Arerica is enjoyit
Diggest boom in decalcs, 5o wiv shuald
vocal music be anattic ma on the
AN if anyihing, radio nas been valued w53
for its consistency of reperiory than fn: its
penchant for surprisc: you never know
what you might hear next. Soon what ba-
sis have Mr. Jones and his collpague( else-
here arrived atsuch guideline:

“Audience research,’* he replleﬂ Over
the years, we have worked with focus.
groups of core listencrs and fringe hslen—
ers, and drawn trom national
scarch.” The studies. he reports, su
that opera is popular with anly a subset ot
listeners, and Mat there is an aversion to
contemporary music that is impossible to
ignon

adio?

Pollters, Demagraphers. o are these
‘pseudosclentists wha stuty us, predict our
Eiiling tastes and report neh ndings (0
siniid corporate presidests. Hoilywood stu-

o heads, gewspaper editors. goliticians?
More ofterf§han nol, they're wrong : Presl-
dent Bush was going to be unbeatable in
1992 paying Jim Carrey $25 mitlion 1o

“up-
ing I andout, A botol people <21 Toelost
m an leend.vﬂ mination of snytAng.”

T ot tel that ¢ he stagents who run
WHRB, the cutege stalon ay Harvard,
Twice & year, Guring exam periods, the
Seation stets poplat » melcal presenis.
rions.of virtually il e sorks f. say, AF
ban Berg (12. hours), Max Reger
Qo fal ey, imudio Monieverdlor
John Zorn. The WRRB 07 i3 represent a
triumph ol musical research, imagination
rprisingly, many

nently In music, incloding the critic Atex
Ross and the forieplanist Robert Levin
But the WHRE orgles are not ike cok-
lege courses, Listeness tune in and out, and
have fan. Of course, at an unabashedly
ronprofit college statlon, programmers
arefree obe idealistic and Interesting. .
They have no butturn line v wut 75 out
andcon't alford 0,60 2
t that's what public supposed
obe. College otons williave 10 ek up
the s (=]

P
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By Richard Dyer
GLOBE STAFF

Harvard radio station WHRB-
FM (95.3) is in its annual winter
“Orgy Period.” Among the orgies of
special interest are a survey of the
music of Paul Dukas beginning to-
morrow afternoon at 1, a celebration
of the 40 seasons of the Beaux Aris
Trio beginning Jan. 10 at 1 (and in-
cluding many highlights from per-
formances broadeast live from Sand-
ers -Theatre cover a period of 15
years), a celebration of the centen-
nial of pianist Clara Haskil (begin-
ning Jan. 11 at 1), an immense two-
day commemoration of the centen-
nial of Paul Hindemith (beginning at
6 am.. on Jan. 18) and orgies devot-
ed to Dietrich Buxtehude, Samuel
Barber, Bela Bariok, Antonin Dvo-
rak and, of all people one would not
expeet to turn up at an orgy, Dame
Janet Baker (Jan. 15, beginning at 7
am,), .

WHRB is now broadcasting from
its new studios, from which it has
launched a fund-raising appeal; the
station would like to install a new
$250,000 antenna that will improve
the quality of its signal and enlarge
its listening area. In an era when
other FM classical-music stations
have resigned all pretensions to
quality in their desperate search for
ratings, WHRB retains unswerving
commitment to individual and adven-
turous programming.
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PREPARED STATEMENT OF DAVID MANDELBROT

Yahoo is a leading provider of comprehensive online products and services to con-
sumers and businesses worldwide. Yahoo reaches more than 237 million individuals
worldwide each month.

Between March 2000 and August 2000, I was personally responsible on behalf of
Yahoo for the negotiation and execution with representatives of the Recording In-
dustry Association of America of the voluntary “Webcasting Performance and
Ephemeral License Agreement” for Yahoo's public performance of sound recordings
by noninteractive nonsubscription webcasting.

In July 1999, Yahoo had acquired broadcast.com inc., a publicly traded company
specializing in broadcasting audio and video over the Web. Broadcast.com was a
leading aggregator of streaming audio and video, making available from its Website
thousands of special events, several hundred local radio stations, local television sta-
tions and video networks, concerts, and Internet-only music channels. Over the two
years following the acquisition of broadcast.com, Yahoo integrated the broadcast.com
services into the Yahoo network.

With the acquisition of broadcast.com, Yahoo also became an aggregator of music
programming created by third parties. Specifically, Yahoo offered its audience the
opportunity to listen to music performances in two ways. First, radio stations trans-
mitted their signals by phone line to Yahoo servers, which servers then originated
the retransmission of those radio station signals to the Internet. Second, program-
mers created Internet-only channels or Internet-only programming, which was not
transmitted over ordinary radio station signals and which Yahoo also made avail-
able to the public. At that time, radio retransmissions constituted approximately 90
percent of Yahoo’s performances that were covered by the statutory license; Yahoo's
Internet-only performances constituted the remaining 10 percent.

As of the time when Yahoo completed its acquisition of broadcast.com, Yahoo had
several reasons for considering a voluntary license rather than taking advantage of
the statutory license available following arbitration:

First, it would enable Yahoo to offer certainty of a negotiated RIAA license to
Yahoo customers. By entering into a license agreement with the RIAA, Yahoo could
offer a service to our radio station and third party music programming entities by
s}a;ving Atkem the expense and burden of arbitration or independent negotiation with
the RIAA.

Second, Yahoo would avoid the costs of arbitration. As one of the largest Internet
webcast transmission services, we would incur very high litigation costs if we were
to participate in the arbitration. In addition, litigation would drain time and re-
sources from Yahoo personnel whose efforts would bring much greater value if di-
rected toward development and execution of our site-wide streaming media imple-
mentation. Moreover, Yahoo was aware that these arbitrations could repeat every
two years. In light of these factors, Yahoo was willing to enter into a voluntary li-
cense in order to avoid these litigation burdens and costs. Yahoo ultimately decided
that we would much rather invest fewer resources settling than invest more re-
sources arbitrating.

Third, Yahoo would avoid the uncertainty of the CARP rate. By negotiating a vol-
untary license, Yahoo could potentially quantify and control its costs. We were con-
cerned that an unacceptably high royalty rate arrived at by the CARP could force
us to stop offering particular types of content. Negotiating the fee reduced the risk
of an adverse judgment inherent in any arbitration or litigation. In addition, given
that radio retransmissions constituted approximately 90 percent of Yahoo’s music
performances, we believed that our interests were different from the other partici-
pants in the CARP; and we wanted to establish a separate and lower rate for radio
retransmissions.

Fourth, Yahoo wanted to build goodwill with the record labels. We believed that
by settling early, we would engender goodwill with RIAA member recording compa-
?ies. We hoped that this goodwill would lead to better revenue opportunities in the

uture.

In light of these factors, our primary concern was the overall cost of the license,
that is, the “effective rate” that we would pay for all performances based on our mix
of radio retransmissions and Internet-only performances. Based on what we pro-
jected as the ratio of retransmissions to Internet-only transmissions, the radio re-
transmission fee was a much more significant factor to us.

Although we were aware that our license could be used as a precedent prospec-
tively, our main interest was in striking a deal that had an acceptable bottom line
impact for the term of the agreement. To the extent that an arbitration resulted in
lower fees going forward, we would be able to avail ourselves of that lower rate in
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the renewal periods or following the expiration of our Agreement with RIAA. If our
license was deemed to be an industry precedent and the arbitration resulted in the
same rates, we would be on an even plane with our competitors, and the Internet-
only rate was not of great concern to us at that time. Either way, we looked to the
costs we would save by not participating in the arbitration in agreeing to our li-
cense.

Not surprisingly, our interest was in doing what was best for our business and
our business model. At that time, because of our mix of 90 percent radio retrans-
missions and 10 percent Internet-only transmissions, we were hoping to achieve a
lower rate for radio retransmissions which would produce a lower effective rate and
have a far greater financial impact on our business than the rate for Internet-only
transmissions.

The fees ultimately set by the CARP in its recent report were considerably higher
than any fair market outcome or any reasonable construction of the economics of
the Yahoo-RIAA Agreement. The Panel did not appropriately address the unique
facts and circumstances surrounding the Yahoo-RIAA Agreement, yet the Panel ex-
plicitly used certain terms of that Agreement as a benchmark for industry rate-set-
ting. The result is that a single specific agreement based upon the unique situation
of an individual company whose business model was atypical of Internet webcasters
in general, has been misapplied to set excessive rates for an entire industry.
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MATERIAL SUBMITTED FOR THE HEARING RECORD

Nationat Association of
v

James C. May

Executive Vice President

® Government Relations
BROADCASTERS 1771 N Street, NW « Washington, DC 20036-2800
{202) 429-5302 « (800) 424-8806 * Fax: (202) 775-2157

jmay@nab.org

June 21,2002

The Honorable Howard Coble

Chairman

Subcommittee on Courts, the Internet
and Intellectual Property

House Committee on the Judiciary

B-351 A Rayburn House Office Building

Washington, D.C. 20515

Re: CARP Reform Proposals
Dear Mr. Chairman;

In response to your invitation at the close of the Subcommittee hearing on June 13, 2002,
entitled “The CARP (Copyright Arbitration Royalty Panel) Structure and Process,” the National
Association of Broadcasters (NAB) provides these brief supplemental comments regarding
potential reform of the Copyright Arbitration Royalty Panel (CARP) system. NAB has actively
participated in all cable rate adjustment and cable royalty distribution proceedings before the
CARPs and the predecessor Copyright Royalty Tribunal (CRT) since the inception of the cable
compulsory license in 1978. As a service to the U.S. commercial broadcasting industry, NAB
has represented the interests of television stations as copyright owners in receiving royalties for
the retransmission of their programs by cable operators under the Section 111 statutory license.
Commercial broadcasters were awarded the third highest share of the cable royalties in the most
recent CARP distribution proceeding.

NAB also participated actively in the work on accomplishing the transition from the CRT
to the CARP system, as well as in subsequent Copyright Office proceedings to improve CARP
procedures. The broadcast industry has a strong interest in helping to develop a smoother and
more efficient dispute resolution process that will allow the more expeditious flow of cable
royalties to the copyright owners.

We have reviewed the statements submitted on behalf of the Copyright Office and
MPAA, and the testimony presented by witnesses appearing at the June 13 Subcommittee
hearing. NAB generally agrees with the position stated by all other commenting parties: the
CARP system needs to be improved. Based now on practical experience with the CARPs since
1993, NAB believes that the cost and unpredictability of the process prevent the system from
satisfactorily serving its original purposes.

NAB agrees that a number of the specific proposals commenters have put forth would be
useful in reducing the cost and improving the predictability of the process. We look forward to
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working with the Subcommittee and other interested parties to help develop a workable set of
statutory improvements. At this preliminary stage, we wish to bring to the Subcommittee's
attention an important flaw in the current system, which has not been sufficiently addressed by
other commenting parties.

In NAB's view, one of the greatest contributors to the cost and unpredictability of the
CARP process relates to the current statutory standards governing the scope and nature of review
of CARP decisions by the Librarian of Congress/Copyright Office and the court. Many factors
have conspired to make the cost of litigation before the CARPs higher than before the CRT,
including the increased levels of arbitrator compensation and an expanding CARP discovery
practice. But the cost and delay of the process is multiplied far more dramatically in cases where
a long and costly CARP hearing results in a decision that is thrown out in its entirety.

NAB believes that such a scenario, which has occurred in connection with recent cable
distribution proceedings, can result in part because of the lack of a sufficiently focused and
circumscribed statutory review standard. The Section 802(f) requirement that the Librarian
adopt the CARP's decision unless he finds it "arbitrary or contrary to the applicable provisions of
[Title 17]" has been understood to require a top-to-bottom review of the decision by the
Copyright Office, not limited to the specific points as to which parties expressly request review.,
This leaves the Office and the Librarian, who do not participate in the hearing itself and who
have no necessary expertise on the factual questions of, for example, the accuracy of television
viewing measures or the marketplace value of various television programs, in the position of
feeling compelled to make a close analysis of the entire decision in less time and with less
information than the CARP Panel had to do the original job. The burden on the Office of trying
to fulfill what it sees as its responsibility under the vague "arbitrariness” standard is substantial,
and the possibility that the parties will end up having to start a completed proceeding over from
scratch is hugely wasteful.

At the same time, the statutory standard for judicial review has been interpreted in a way
that provides little if any check on aberrant CARP decisions. The D.C. Circuit, noting the
"unusual character” of the statutory scheme, concluded that its review, unlike conventional
"arbitrary and capricious” review under the Administrative Procedure Act, was "significantly
more circumscribed" and "exceptionally deferential.” NAB v. Librarian of Congress, 146 F.3d
907, 918, 924 (D.C. Cir. 1998).

NAB believes that there is ultimately no need to burden the Copyright Office with the job
of scouring CARP decisions to discover arbitrary aspects and then to engage in substitute
decisionmaking on the basis of a paper record in a truncated time period. Particularly in the area
of cable distribution proceedings, which have been litigated for more than twenty years now,
there are few occasions on which matters of unresolved copyright policy require the Copyright
Office's expert input. Instead, the Court of Appeals should be given the primary review task,
under the same conventional standards it has applied in many other types of cases rather than a
unique standard found only in Section 802 of the Copyright Act.

Amendment of the current standards in Sections 802(f) and (g) to provide more specific
guidance for Copyright Office review and to limit its responsibility to resolving just those
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questions presented by the parties, coupled with traditional APA-type review by the Court of
Appeals, would make the process more expeditious and more conventional. The risk of the very
substantial delay and cost associated with redoing the proceeding from scratch would be greatly
reduced. Regularizing the review process to conform more closely to a traditional administrative
agency adjudicatory proceeding should also produce more predictable results from the panels in
the first place. NAB believes this effect would be further heightened by an amendment of
Section 802(c) that makes the requirement that CARPs follow prior precedent more explicit.

A number of the reform proposals presented by commenting parties involve structural
changes that would necessarily result in different standards of administrative and/or Jjudicial
review. But to the extent a form of the current CARP structure is retained, a revision of the
statutory review standards is greatly needed.

As to other proposals that have been made by commenting parties, NAB particularly
supports measures that would promote continuity. For example, a system in which the
decisionmakers served staggered multi-year terms would allow the parties not to have to start
from scratch in each proceeding and would more likely produce consistent decisions from case to
case, but would ultimately permit the termination of biased or incompetent members. Such a
system would have the potential to reduce costs, improve decisional predictability, and promote
settlements. By the same token, NAB strongly opposes any "expertise” criterion for members
other than demonstrated experience or competence in adjudicative decisionmaking. In NAB's
view, substantive expertise in the copyright field is too likely to be associated with industry
experience, which raises too great a risk of bias or prejudgment. Although a "balanced" panel of
experienced party arbitrators may work well in situations involving only two sides to a dispute,
the cable distribution proceedings typically involve multiple parties. Introducing the risk of
predisposition in favor of only one or two out of the five or six claimant parties by requiring
substantive expertise is, in NAB's view, both dangerous and unnecessary. Nor would it be
appropriate to make expertise in copyright law or economics a qualification criterion. The
parties can and should undertake the burden of explaining copyright and economics principles in
terms that are understandable and persuasive to decisionmakers who have no prior training in
those fields.

We would be pleased to provide further information about our additional perspective on
the CARP reform issue. We look forward to working with the Subcommittee Staff to improve
the cable royalty process.

Sincerely,

MC/W‘“’W
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June 13, 2002

The Honorable Howard Coble

Chairman

Subcommittee on Courts, the Internet and Intellectual Property
Committee on the Judiciary

United States House of Representatives

Washington, D.C.

Dear Mr. Chairman:

We write in response to your request for our views concerning the current Copyright Arbitration
Royalty Panel (CARP) process for resolving controversies over the setting and adjustment of rates and
the distribution of royalties under the statutory licenses in the Copyright Act. We are deeply grateful for
this opportunity to express our views and respectfully request that our letter be included in the record of
your hearings today on the CARP process.

The Motion Picture Association of America (MPAA), as you know, has considerable experience with
the CARP process. Since the statutory licenses for secondary transmissions of broadcast station signals
by cable television systems and satellite carriers were enacted in 1976 and 1984, respectively, MPAA
has represented the interests of copyright owners of television series and motion pictures in cable and
satellite royalty adjustment and distribution proceedings before the old Copyright Royalty Tribunal and
the more recent CARPs. In 1994, MPAA supported the dissolution of the CRT and the shift to the
CARP regime.

MPAA applauds and supports your efforts to review and overhaul the CARP process. Regrettably, the
CARP process has been a source of continuing frustration. Despite optimism that the CARPs would
improve upon the disappointing record of the Copyright Royalty Tribunal, the CARP process also has
shown itself to be flawed and inefficient. The process is costly, ambiguous, unpredictable, and open to
abuse, Settlement is discouraged. Enforcement of substantive rights is frustrated by lack of information.
Therefore, MPAA urges the subcommittee to devise and advance a new statutory approach to resolution
of royalty rate setting and distribution issues.

We offer the following reflections and insights to provide guidance to the subcommitiee as it pursues
revision and reform of the CARP process. With the benefit of hindsight, we now can see the hidden
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defects that have emerged in the crucible of actual experience. In our view, the problems that have
arisen because ad hoc CARPs lack expertise and experience, not only in the law and subject matter, but
also in the conduct of adjudicatory proceedings. The problems are compounded by the confusion of
roles between the CARPs and the Copyright Office, and by ambiguity in the scope of review at the
administrative and judicial levels.

We see the lack of expertise and continuity as the dominant shortcomings of the CARP process.
Although CARPs invariably are composed of bright, capable, and well-intentioned arbitrators, their
backgrounds and understanding of the statutory license mechanism, the intetrelated rules of the Federal
Communications Commission in the case of cable and satellite proceedings, and the affected industries
typically is minimal at best. This concern casts no aspersions on the arbitrators. The statutory license
mechanisms are arcane. The FCC's rules are complex. And the cable, satellite, broadcast, and program
supply industries are unique and dynamic. Outside the handful of lawyers involved in CARP
proceedings on behalf of copyright owners and users, several staff members at the Copyright Office,
and, of course, the staff and members of committees of jurisdiction in the Congress, few individuals
have the slightest reason to develop any knowledge or expertise in these areas.

This lack of expertise not only adds to the time and expense of CARP proceedings, but also breeds
decisions that are unsound and inconsistent. Every party to a CARP proceeding must present
considerable testimony about the relevant statutory framework, applicable FCC rules, and the basic
workings of the industries involved. Only after laying this extensive groundwork can a party proceed to
present evidence directly pertinent to the seminal issues in the proceeding. And they can even then only
hope — vainly in most instances — that the arbitrators have been able to grasp and retain sufficient
knowledge to evaluate the evidence in the proper statutory, regulatory, and marketplace context. The
result has been a number of CARP decisions that have suffered remand or rejection by the Copyright
Office.

Lack of continuity similarly contributes to the weakness of the CARP process. With a new panel
convened for every proceeding, consistency is elusive, Arbitrators forced to make a decision based on a
snapshot of evidence from a single proceeding lack the perspective and insight necessary to make
sound, well-informed decisions. Furthermore, arbitrators' preconceived notions and particular piques of
interest often inform not only their decisions, but also their conduct of the proceedings. The same issues
(and typically similar arrays of evidence) will be viewed through different prisms of preconception and
limited knowledge.

The want of expertise and continuity affects not only the substantive aspects of CARP decisions, but
also the sound conduct of proceedings. With little or no experience or expertise in presiding over
evidentiary proceedings, and CARP hearings in particular, arbitrators' control over proceedings is
uneven and inconsistent. Discovery practice and rules of evidence become unpredictable to parties and
their counsel. And because a CARP hardly qualifies as an "expert agency," proceedings before a CARP
more resemble a jury trial with the CARP serving as judge and jury. Thus, procedural inconsistency and
irregularity plague the CARP practice.
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The problems faced by ad hoc CARPs are compounded by the confusion of roles between the CARPs
and the Copyright Office, and by ambiguity in the scope of review at the administrative and judicial
levels. Many preliminary matters are handled by the Copyright Office staff. Or the Copyright Office
may leave issues involving discovery or admission of evidence to the CARP. Later the same Copyright
Office staff is responsible for reviewing the CARP decision, including issues previously decided by the
Copyright Office and/or issues passed on to the CARP. Indeed, the Copytight Office may completely
reject a CARP decision — as it has done on several recent occasions — and make its own decision based
on the record compiled by the CARP. CARP proceedings are neither fish nor fowl. They are neither
true binding arbitrations subject to great deference, nor true administrative hearings, subject to more
limited deference.

All of this lack of potential for sound, consistent decision making and procedures only discourages
settlement. Whereas settlements ought be encouraged, they should not be motivated by the fear of an
enormously costly process that portends an arbitrary decision. Indeed, parties looking forward to a
proceeding that promises a sound result will be more likely to settle on reasonable terms. However, a
CARP process that offers the prospect that less reasonable positions might be embraced is an open
invitation to litigate for parties with demands that assault the boundaries of a just and reasonable result.

Another major, but unforeseeable disappointment in the CARP process is high cost. In our experience,
CARPs offer little value for the substantial expense burden placed on patties to CARP proceedings.
Parties incur enormous legal and expert witness fees and bear the cost of the CARP itself. Costs
routinely run into the millions of dollars in major distribution proceedings and amount to little less even
in more limited proceedings. In light of the inability of the CARP process to deliver sound, consistent
decisions, the value of the CARP process is far from commensutate with the costs borne by the parties.

Finally, as MPAA has discovered recently, abuse of the process invites no sanction. In a recent case, the
Copyright Office granted a waiver of the rules to a party that failed to list the individual claimants that
comprised its joint claim, as specifically required by the rules. The waiver permitted a party claiming to
represent over 60 programs from 16 copyright owners to participate in a CARP proceeding. After the
CARP made its decision, the Copyright Office then ruled that the party legitimately represented only
one of the 16 individual claimants and for only eight to 10 programs. This led to an otherwise
unnecessary CARP proceeding that cost copyright owners well over a half million dollars and thereby
denied them full compensation for the use of their works. Because CARP costs are apportioned pro rata
based on the share of royalties received, MPAA, not the party with the overstated, but ultimately de
minimis claim, likely will bear over 99 per cent of the cost of the CARP.

Similarly, gaps in information collection from licensees further frustrate the goals of fair, efficient
decision making and adequate enforcement of substantive tights. For example, current cable statement
of account forms do not include information on ultimate ownership or on contiguous systems. In this
age of consolidation, such information might be especially helpful in monitoring compliance with the
cable statutory license.
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Thus, MPAA respectfully submits that the CARP process suffers now demonstrable flaws that
commend its demise.

In devising a new process to replace the CARPs, the subcommittee ought focus on solutions to the
particular deficiencies in the CARP process. Generally speaking, decision-makers should have expertise
(or ability to acquire expertise) in applicable law and subject matter and experience in conducting
adjudicatory proceedings. Continuity among decision-makers and staff also is essential. The procedures
must be unambiguous and efficient with clearly defined roles and scope of review. An efficient,
expedited process for small claims is desirable, as are procedures enabling prompt dismissal of
frivolous claims and imposing penalties for abuse. Finally, they should provide for enhanced collection
and availability of information from statutory licensees.

Many means exist to achieve these goals. We offer some illustrations:

¢ Expertise and Continuity. CARPs should be replaced by a permanent decision making body.
Alternatives include an independent agency like the CRT or a division or board in the Copyright
Office. In either case, expert professional staff (e.g., law, economics, statistics, and technology)
should be retained to assure continuity and expertise. This would be especially desirable if the
ultimate decision-makers were appointed for limited terms. For example, a new regime might
include a professionally staffed statutory license division in the Copyright Office with authority to
conduct and review proceedings and make a recommendation to the Librarian of Congress
(“Librarian™).

¢ Procedural Regularity. If the new regime includes evidentiary hearings, administrative law judges
(ALJs) should be employed to conduct the hearings. Thus, once the Copyright Office determined
that a controversy existed, the matter could be handed over to an ALJ. The ALJ would establish a
hearing schedule, supervise discovery, rule on preliminary motions, conduct a hearing (if
necessary), and prepare written findings and conclusions, including a recommended decision on all
pertinent issues. The ALJ's decision would replace the CARP recommendation and like the CARP
recommendation would be subject to review and revision by the Librarian. The ALJ could be given
authority to conduct pre-hearing conferences to narrow the issues, limit the presentation of live
testimony to material matters in dispute, and promote settlement. This would work well with an
experienced and knowledgeable ALJ charged with compiling a record and an expert review panel
that would not need a baseline education for every proceeding.

* Reduced Burdens: Actual hearings also might be limited to cross-examination on written direct
cases. This would pare hearing time and costs considerably. It also locks parties into their cases
from the outset. Similarly, presentation of evidence could be limited to prescribed issues based on
the relevant criteria for decision. Presentation of evidence on extraneous matters might be permitted
only upon some type of prima facie showing of relevance. Similarly, discovery rules could be
revised to allow more extensive supervision by the ALJ. Discovery outside the normal range of
issues would have to be justified by the party seeking to adduce the additional evidence.
Additionally, the ALJ might be granted some very limited subpoena power to compel testimony and
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document production in exceptional circumstances. Such subpoena power must be accompanied by
limitations designed to assure that it is not used to engage in fishing expeditions or gratuitous quests
for sensitive proprietary information. The major benefits of more extensive discovery include
promotion of settlements before hearing and more efficient conduct of hearings (e.g., cross-
examination does not become a high-risk, time-consuming fishing expedition). Enhanced discovery
also might permit submission of "summary judgment motions." It also might enable an ALJ to
refine and limit the issues to be tried at a hearing (as is done in federal court),

In the alternative, the entire adjudicatory process could be replaced with a paper proceeding more
akin to a rule making. Cases would be submitted in writing. No oral or evidentiary proceedings
would be required. No discovery would be allowed. Assuming that the Copyright Office would
remain the forum for the proceeding, the register and professional staff might be empowered to call
for oral arguments or evidentiary proceedings if needed to illuminate material, contested issues
more fully. For example, the least burdensome alternative in the case of royalty distribution
proceedings would involve setting the distribution shares by statute or rule, subject to adjustments
every few (i.e., 3 - 5) years via paper rulemaking proceedings. The desire to reduce costs and
maximize the flow of royalties to copyright owners highly recommends this approach.

» Costs. The costs of a permanent agency or staff could be deducted from the overall royalty pool.
These costs would be ongoing instead of sporadic and would be incurred even if no controversies
were litigated. However, costs could be shifted to actual litigants via a hearing fee that would be
assessed against parties to litigated controversies. The hearing fee could be an ante that must be
paid in advance as a condition of prosecuting a claim through a hearing. Such fees could vary
according to the dimensions of the controversy. For example, fees for a full-blown Phase I hearing
would be set quite high, while fees for Phase II proceedings would be less. Nonetheless, the fees
should be set high enough to deter frivolous claims. Of course, such a fee — imposed only after
parties failed to resolve the controversy on their own — also would promote settlements. This also
assures that the costs fall fully on the beneficiaries of the royalties and any litigation they elect to
pursue, rather than on the U.S. Treasury.

¢ Small Claims. Some sort of "small claims" process might be established (with even lower fees) just
to assure that legitimate small claimants in Phase II proceedings are not frozen out of the process —
and to lower the cost to major claimants faced with litigating against very small claimants. Thus, for
example, any claim valued by the claimant at less than, for example, $100,000.00 would be eligible
for a summary small claims process that might consist of a paper only proceeding or some other
abbreviated hearing process.

¢ Prevention of Abuse. Fraudulent or other claims that could not be substantiated would be subject
to dismissal,

* Enhanced Information. Some useful, but minor modifications to current information collection
requirements may be in order. For example, statements of account submitted by cable systems and
satellite carriers should be enhanced to provide adequate information for enforcement purposes.
Cable systems and satellite carriers should file multiple copies (or electronically) to permit
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immediate public access. Furthermore, for cable systems, additional information should be required,
including head-end location, listing of all communities served by the head-end, full ownership
(parent-subsidiary) information, listing of co-owned facilities in contiguous communities, and FCC
ID number.

These are only examples of fresh approaches to resolving the rate adjustment and royalty distribution
issues that arise under the current statutory licenses. MPAA looks forward to working the subcommittee
and subcommittee staff to flesh out more specific proposals for replacement or reform of the CARP
process. We, of course, would be happy to respond to any questions you may have and provide any
additional information you may require.

Once, again, we thank you for this opportunity to offer our views.

Very truly yours,
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The Honorable Howard Coble

Chairman

Subcommittee on Courts, the Internet, and Intellectual Property
Committee on the Judiciary

U.S. House of Representatives

B351-A Rayburn House Office Building

Washington, D.C. 20515

Re:  CARP Reform
Dear Mr. Chairman:

Thank you for inviting us to comment on your review of the Copyright
Arbitration Royalty Panel (“CARP”) process. We appreciate the opportunity to
participate in a process that has significant ramifications for the rights of sound recording
copyright owners.

As a participant in numerous CARP proceedings (and the predecessor
proceedings of the Copyright Royalty Tribunal (“CRT”)) for more than three decades, the
Recording Industry Association of America (“RIAA”) and its member companies are
intimately familiar with arbitration proceedings that establish royalty rates to be paid by
entities availing themselves of a statutory license. RIAA’s member companies both
receive statutory royalties established through CARP proceedings (under Sections 112
and 114 of the Copyright Act) and pay statutory royalties established through such
proceedings (under Section 115 of the Copyright Act).

The rules governing CARP proceedings differ significantly from litigation in
federal and state courts. CARP proceedings combine fundamental parts of our
adversarial system such as cross-examination with what were intended to be more
streamlined procedures. These procedures attempt to balance concerns such as limiting
time and costs while ensuring that parties have an adequate opportunity to present their
case and challenge the cases of opposing parties. The recent “Webcaster CARP”
highlighted the tension in achieving these objectives and raised a number of questions
generally about how CARP proceedings should be conducted in the future. It is safe to
say that none of the parties expected the proceeding to be as costly and resource-
consuming as it turned out to be. The parties spent $1.3 million in arbitrators fees alone,
and incurred substantially more costs for counsel and expert witnesses.
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RIAA believes that any discussion about reforming the CARP process should
focus first on whether regulatory fixes may be implemented to the existing process that
address the concerns of interested parties. As discussed in detail below, a number of
issues regarding the scope and conduct of the proceedings have arisen in recent years.
These issues include whether CARP proceedings can be streamlined to save costs, the
scope of discovery, the resolution of pre-hearing legal and other matters, procedures for
encouraging settlement among the parties, and many others. These are complex issues
that require considered discussion and analysis. [n our view, only after interested parties
have the opportunity to address these issues can we turn to addressing what changes, if
any, are necessary to the structure of the current system.

We suggest that the Copyright Office conduct a rulemaking proceeding to permit
interested parties to discuss the myriad issues that have been raised, with the goal of
resolving as many of those issues as possible through regulation. We believe that many
of these issues can and should be resolved through regulations governing the nature of
CARP proceedings, thereby narrowing any issues that may require legislative
consideration and action. It would be premature to discuss legislative remedies on
structural reform without a complete understanding of how CARP proceedings should be
conducted, especially where legislation may ultimately be unnecessary.

Below we highlight some of the issues that should be considered. These issues
are meant to be examples, and not exhaustive of those we believe should be discussed.
We also have not taken a position on a number of these issues as we believe further
consideration is required. These examples underscore the complexity of issues facing all
of us in determining appropriate changes or reform to the CARP process.

1 Division of Responsibilities

As a threshold matter, RIAA recommends that the Copyright Office investigate
the appropriate division of responsibilities between arbitrators and the Copyright Office
and/or the Librarian. The current allocation of responsibilities between the Copyright
Office and the arbitration panels results in parties frequently having to incur expenses to
argue issues in two forums. This increases the costs to the parties and causes inconsistent
rulings to be issued in the different forums. The questions to be asked in determining the
appropriate division of responsibilities should include the following:

First, should the Copyright Office narrow matters in dispute among the parties to
an arbitration and present only disputed issues to the arbitral body? Because parties to an
arbitration do not necessarily know all of the issues that may be raised during a
proceeding, they are forced to prepare comprehensive written direct cases involving
numerous witnesses and hundreds of pages of filings that fill multiple volumes. This is
all done in an effort to anticipate the myriad number of issues that may be raised during
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the proceeding. Parties will also frequently submit with their direct cases extensive
background information to educate arbitrators.

Only following the submission of direct cases are parties able to discern the
material issues in the arbitration. But because of the requirement that parties are bound
by the filings in their direct cases and must make the authors of written direct testimony
available for cross-examination, all parties to the arbitration are required to incur the time
and expense of presenting live witness testimony when such testimony may not be
relevant for a final determination. This increases the fees paid to the arbitrators, outside
counsel and expert witnesses.

One possible solution to this problem that should be considered is to have the
Copyright Office review the initial filings of the parties and then determine, through
consultation with the parties, the material issues in dispute. Only those issues in dispute
would then be presented to the arbitrators saving all parties significant time and expense.
Although CARPs are currently given the authority to limit the number of witnesses to
preclude the presentation of cumulative evidence, 37 C.F.R. § 251.47(i), the Copyright
Office could seek to limit initially the number of issues presented to the CARP while still
granting the arbitrators the right to further limit the presentation of evidence.

Second, should the Librarian of Congress/Copyright Office oversee all discovery
motions and motions involving legal issues rather than have some of these issues
resolved by the arbitrators? The resolution of discovery and legal motions is currently
handled in a bifurcated manner. Parties are initially given the opportunity to file
prehearing motions on discovery and objections with the Librarian of Congress as well as
other motions on questions of law. Id. § 251.45(b)(2)(i). Parties are then given an
opportunity to raise discovery issues with the arbitration panel or to raise separate legal
arguments before the arbitrators. See id. § 251.45(c). This bifurcated process
occasionally results in parties receiving a ruling from the Copyright Office that is then
overturned by the arbitration panel, which causes uncertainty in the arbitration and
increases the costs of litigation, as there is an incentive for parties to re-litigate before the
arbitrators issues previously decided by the Copyright Office.

For example, in the Webcaster CARP proceeding the Copyright Office ruled on
certain discovery motions of the parties that were then re-litigated before the arbitrators.
Whereas the Copyright Office’s rulings were consistent with extant regulations and prior
precedent {(of both the Office and preceding CARPs and the CRT), the arbitrators
reversed certain decisions of the Copyright Office and granted an unprecedented amount
of new discovery. This decision increased by hundreds of thousands of dollars the costs
to the parties and created uncertainty for future CARP proceedings.

The inconsistent discovery rulings in the Webcaster CARP proceeding have
increased the uncertainty for participants in CARP proceedings and may have a
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significant, negative impact on the way royalty fee distribution proceedings and rate
adjustment proceedings are litigated in the future. In fact, parties in all future CARP
proceedings will now have an incentive to re-litigate every discovery matter decided by
the Copyright Office if there is a belief that a more favorable ruling may be obtained
from the arbitrators.

There are also occasions where the Copyright Office has refused to rule on a
discovery issue that has been raised by a party, instead leaving the issue for resolution by
the arbitrators. This situation creates uncertainty for the parties due to the ad Aoc nature
of the arbitration panels. Rather than having institutional knowledge of how CARP
discovery issues have been handled in the past, arbitrators, more accustomed to the
practices in federal court, may expand CARP discovery rulings (as happened in the
Webcaster CARP) under traditional notions of civil procedure. But this expansion of
discovery creates uncertainty and increases costs.

By conducting a rulemaking on the proper division of issues to be resolved by the
Copyright Office on the one hand and an arbitration panel on the other hand, regulations
should be implemented that give parties more consistent rulings on issues at reasonable
costs. For example, the Copyright Office should seek public comment on whether all
discovery issues should be handled solely by the Copyright Office in order to provide
clear and consistent rulings to all parties across all proceedings. The arbitrators would
then sit solely as a body to weigh the evidence presented by the parties, much as a jury
hears cases without generally having an opportunity to require parties to present
additional evidence.

II. Scope of Discovery

A related issue is the appropriate scope of discovery in CARP proceedings. As
noted above, CARP proceedings are not governed by the Federal Rules of Civil
Procedure or similar rules. Rather, discovery was intentionally limited to save the
litigants time and money by requiring parties to only disclose documents that “undetlie”
specific statements. While there is ample Copyright Office precedent on what documents
are subject to discovery under this standard, parties unfamiliar with CARP proceedings
are frequently frustrated by their inability to discover information that would normally be
available in federal court litigation.

The Copyright Office should determine whether the parties involved in CARP
proceedings believe it is appropriate to expand the scope of discovery. For example,
should additional discovery be permitted? Might depositions of witnesses be
appropriate? Should such depositions be limited in number and time? Should additional
documents be produced? Should interrogatories be required?
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On the one hand, additional discovery will provide the parties more information
for their own cases as well as to test opposing witnesses on cross-examination. But while
such a change would provide parties with access to more information, it would come at a
substantial cost. Legal fees would likely increase significantly as well as the cost for
producing discoverable documents, which could number in the hundreds of thousands of
pages. Moreover, these costs could be incurred even if there is little money at issue in a
rate adjustment or royalty distribution proceeding.

111, Facilitation of Voluntary Settlements

One of the significant problems with current CARP regulations is the disincentive
for voluntary settlements and the obstacles that exist in those instances when some — but
not all — of the parties to a multi-party arbitration reach a settlement after the
commencement of an arbitration proceeding. The Copyright Office should explore
reforms that would provide incentives for parties to settle disputes short of arbitration,
thus implementing Congressional intent that negotiated agreements be encouraged and
litigation be a last resort. Some of the issues that could be investigated by the Copyright
Office include the following:

First, should the Copyright Office implement regulations that require statutory
licensees to pay royalties pending the final determination of a rate adjustment
proceeding? In the case of eligible nonsubscription services and new subscription
services operating under the Section 114 statutory license, 17 U.S.C. § 114, no payments
to copyright owners are required to be made until the Librarian of Congress finally
determines a rate or copyright owners and users negotiate a rate. Therefore, services are
and have been able to operate with, what is in effect, an interest free loan from copyright
owners and performers. Webcasters, for example, have been able to operate since
October 1998 without having to pay any royalties while they have had to pay for all other
inputs for their business (e.g., rent, salaries, bandwidth, taxes, etc.). In fact, many
webcasters operated for several years and then closed down before paying any royalties,
thus denying copyright owners and artists any compensation for the use of their
recordings.

As webcasters were permitted to develop business models that did not take
account of the cost for their businesses’ principal input — the cost of sound recordings — a
mindset has developed that copyright owners and performers should be last in line to be
compensated. This mindset skews the market, and further leads to the misperception that
businesses cannot be sustained once toyalties become due.! In fact, there is no reason

! As financial information distributed by webcasters lobbying on Capitol Hill indicated, webcasters” total
expenses — exclusive ot sound recording royalties — are already frequently multiples of their revenues.
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why sound recording copyright owners and performers should be paid only after all other
business inputs have been paid for.

Because services may operate without paying any statutory royalties until after a
CARP proceeding has been completed — which can take several years — there is a
tremendous incentive for services to await the outcome of a CARP proceeding. This is
particularly true where the alternative is to negotiate a voluntary settlement that would
accelerate the date for the commencement of payment of statutory royalties. The
Copyright Office should explore adopting regulations that require the payment of interim
royalties or the posting of a bond to operate under a statutory license pending a final
determination on statutory rates. By requiring some payments or the posting of a bond as
of the commencement of operation, there would no longer be as strong an incentive for
services to refuse to negotiate and await the outcome of arbitration.

Second, what regulations need to be implemented to give effect to negotiated
settlements that are entered into following the commencement of an arbitration
proceeding? There are currently no Copyright Office regulations that address how
settlements can be implemented following the commencement of an arbitration.

In fact, the absence of such regulations posed an obstacle to certain parties in the
Webcaster CARP that were negotiating a settlement after the close of hearings. That
settlement did not take place because procedures were not in place to address such an
event. While the Copyright Office did an admirable job trying to accommodate the
parties’ request to implement the settlement under existing rules, it concluded that the
parties’ request had to be rejected because “existing regulations make . . . [no] express
provision for negotiation and settlement of generally applicable royalty rates after a
CARP has been empanelled. Although the Office agreed that it would be desirable to
implement a mechanism that would permit adoption of a settlement after the CARP has
convened, it expressed a reluctance to engage in ad hoc decisionmaking that would depart
from existing procedures in the midst of a CARP to address the unique circumstances of
the parties’ request to implement their partial settlement.” See Copyright Office Order in
Docket No. 2000-9 CARP DTRA 1&2 (Jan. 7, 2002).

If Copyright Office regulations had been in effect at the time the contingent
settlement agreement in the Webcaster CARP had been negotiated, then certain parties in
that proceeding might have voluntarily settled their dispute and removed contentious
issues from the arbitration. In the absence of procedural safeguards that were satisfactory
to all parties, however, that contingent settlement agreement could not be implemented
and the settling parties incurred substantial additional fees (including legal fees and
arbitrators’ fees) in having their dispute resolved by the arbitrators.

The Copyright Office should adopt regulations that would facilitate voluntary
settlements reached after the commencement of an arbitration. The rulemaking should
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not be undertaken contemporaneously with and under the pressure of an ongoing
proceeding, but should give parties sufficient time to explore the numerous safeguards
that may be required to permit the settlement of some issues with some, but not all,
parties involved in a multi-party arbitration without such settlement being used against a
settling party on any remaining issues.

Third, should the Copyright Office adopt regulations similar to the provisions of
Rule 68 of the Federal Rules of Civil Procedure? Rule 68 provides in part that where a
party defending against a claim makes an offer of settlement that is rejected by an
adverse party and where the judgment finally obtained by the adverse party is not more
favorable than the offer of settlement, then the adverse party must pay the costs incurred
by the offering party after the making of the offer.

With respect to CARP proceedings, the adoption of a Rule 68-type regulation
could provide a powerful incentive for parties to both make and accept good faith offers
of settlement. In most arbitration proceedings, the arbitrators seek to enter a decision that
falls between the proposals of adverse parties. Rarely does either side receive all that it
secks. In rate adjustment proceedings, statutory licensees seek to establish as low a
royalty rate as possible while statutory licensors seek to establish the highest royalty rate
possible. Both sides understand that arbitrators are likely to establish a rate somewhere
between these two positions. 1f, however, parties could make offers of settlement that, if
rejected, would not be admissible in the proceeding but which could save a party
substantial legal costs if more favorable than a final determination, then parties would
have a tremendous incentive to make concessions in their rate requests.

The mechanics of how one would determine whether an offer of settlement was
more favorable than a final determination could require extensive investigation. For
example, a party could propose a settlement based upon one metric (e.g., a percentage of
revenues) and a CARP could adopt a final rate decision based upon another metric (e.g., a
per performance rate). In such an instance, either the Copyright Office or the CARP
would need to determine whether an offer of settlement was more favorable than the final
determination, as a straight-up comparison between the offer and the final determination
might not be possible. The regulations for comparing rates based upon different metrics
would need to be addressed in a rulemaking.

IV.  Cost Control Mechanisms

Numerous parties are concerned with the escalating costs of CARP proceedings.
As parties to the proceedings pay for the arbitrators, experts and outside counsel
generally on an hourly basis, the costs to the parties climb as arbitrations become more
complex and contentious. As has been widely reported, the Webcaster CARP sat for over
40 days of hearings and heard from more than 50 witnesses. Each day the three
arbitrators were paid their hourly rates and multiple attorneys attended the hearings for
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cach side. Lawyers were also working back in their offices during hearing days drafting
briefs, reviewing documents or preparing witnesses. The total cost for the arbitrators’
time exceeded one million dollars while each sides’ costs for its own counsel and experts
amounted to several million dollars more in expenses. The Copyright Office should
explore avenues that might bring these costs under control, such as:

First, is it possible to hire arbitrators on a contract basis that pays them a fixed
wage for the duration of the proceeding regardless of the hours worked? Many of the
arbitrators that have been recommended over the past few years have hourly billing rates
that exceed $300 per hour, with more experienced arbitrators billing at hourly rates closer
to $400. At these rates, and with a complex proceeding occupying numerous hearing
days with a voluminous record, the costs for the arbitration panel alone easily exceed one
million dollars for six months work — more than the salary of the Chief Justice of the
United States Supreme Court.

Second, do all arbitration proceedings need to involve live witness testimony?
Copyright Office regulations do permit paper proceedings but only in limited
circumstances. See 37 C.F.R. § 251.41(b). The Copyright Office should explore whether
certain proceedings should always be conducted through paper pleadings (e.g.. royalty
distribution proceedings for less than a set amount) or whether there are mechanisms that
can be implemented that encourage paper proceedings in other situations. Likewise,
there may be more limited mechanisms, such as the waiver of direct oral testimony, that
would be appropriate under certain circumstances.

Third, does the Copyright Office need to adopt special regulations that permit
small entities to participate in an arbitration proceeding in some limited way, such as
through the use of amicus briefs? This issue has taken on greater significance following
the panel’s decision in the Webcaster CARP, when numerous small webcasters
complained that they were excluded from the arbitration process by the RIAA. This
claim is false.

Shortly before the filing of direct cases in the Webcaster CARP proceeding there
was the possibility that the Copyright Office might permit some parties to participate in a
manner inconsistent with existing regulations. Copyright Office regulations in effect at
the commencement of the Webcaster CARP proceeding and still in effect today require
all parties participating in a CARP proceeding to file a written direct case that contains
testimony sponsored by a witness or witnesses, and where such witnesses are required to
testify under an oath or affirmation and be subject to cross examination. See 37 C.F.R.
§ 251.47. Some parties sought to participate in the proceeding without submitting written
testimony sponsored by a witness who would be subject to cross examination. Concerns
were raised that if some parties were permitted to participate in the Webcaster CARP
through the filing of amicus briefs without filing a direct case that contained the
testimony sponsored by a witness that was made available for cross examination, then



152

Honorable Howard Coble
June 7, 2002
Page 9 of 10

there was the possibility that such participation could give rise to appeals that would
prejudice the entire proceeding after the expenditure of millions of dollars. The
Copyright Office recognized this problem when it ruled that:

Participation by non-parties through submission of amicus briefs does not appear
to be consistent with these provisions. The Library has serious reservations
whether it, or the CARDPs, possess the authority to allow such submissions under
the current CARP regulations. While there may be some merit in the idea of
accepting amicus briefs in CARP proceedings, the merits should be first explored
through the rulemaking process.

Copyright Office Order in Docket No. 2000-9 CARP DTRA 1&2 (Mar. 16, 2001). As
such, it was the lack of procedural regulations that precluded independent record
companies, performers and small webcasters from participating in the proceedings as
amicus participants

V. Confidential Material

The greater complexity of the proceedings, combined with the increasing trend
toward voluntary or compelled production of confidential information, has led to
questions about how much information should be made available on the public record.
Providing detailed information generally permits arbitrators to better understand the
businesses and markets at issue in CARP proceedings, and therefore results in more
informed decisions. However, the increase in the amount of materials marked
confidential appears to be in conflict with the Copyright Office’s preference for having as
much information available on the public record. The Copyright Office has required
parties to engage in cumbersome and costly procedures that will inevitably deter the
submission of confidential materials in future proceedings. We believe the Copyright

* Smaller webcasters could have participated in the Webcaster CARP proceeding in larger webcasters
would have agreed. At the commencement of the Webcaster CARP proceeding, the parties to the
proceeding had to agree on how the three arbitrators would be paid for their services. All the parties agreed
that copyright owners and performers would pay 50% of the arbitrators” fees and the webcasters and
broadcasters would pay 50% of the arbitrators’ fees. Therefore, for any service (be it a webcaster or a
broadcaster) that wanted to participate in the CARP proceeding, it would only have to pay some portion of
the 50% that was allocated to the services. (Record labels and performers were responsible for allocating
their own share of arbitrator expenses). The larger services, such as Clear Channel, MTV and AOL, could
have permitted smaller webcasters to participate in the CARP proceeding without being liable for any
portion of the services’ 50% share of arbitrators’ fees or to have limited their liability to some de minimus
amount. We do not know whether smaller webcasters and broadcasters that did not participate in the
Webcaster CARP proceeding ever discussed with the Digital Media Association (“"DiMA”) or the services
participating in the arbitration the possibility of smaller webcasters participating without liability for the
arbitrators’ fees. But such non-participation could not be attributed to the actions of the record industry.
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Office should review the rules governing the treatment of materials designated as
confidential in light of these competing concerns.

Conclusion

Rather than secking legislative fixes at the present time, RTAA encourages the
Subcommittee on Courts, the Internet, and Intellectual Property to invite the Copyright
Office to conduct a rulemaking in order to resolve the above and other issues. Once these
difficult issues have been resolved, structural reform of the CARP process, if necessary,
can be reviewed. Thank you again for the opportunity to comment on this important
issue. Please do not hesitate to contact us if you have any questions.

Sincerely,

Hilary Rosen
Chairman & Chief Executive Officer

cc: The Honorable Howard Berman
Marybeth Peters, Register of Copyrights
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June 20, 2002

The Honorable Howard Coble

Chairman

Subcommittee on Courts, the Internet and Intellectual Property
Committee on the Judiciary

United States House of Representatives

Washington, D.C.

Re:  CARP Reform Comments of ASCAP and BMI
Dear Mr. Chairman:

The United States performing right organizations (“PROs”), The American Society of
Composers, Authors and Publishers (“ASCAP”) and Broadcast Music, Inc. (“BMI”) write in
response to your request for our views with regard to the Copyright Arbitration Royalty Panel
(“CARP”) system for rate setting and royalty distribution pursuant to the Copyright Act’s
compulsory licenses.

We appreciate your expression of interest and willingness to address these issues and
welcome the opportunity to participate in this most important process.

L Introduction.
A, Standing.

ASCAP and BMI together represent hundreds of thousands of American songwriters,
composers, lyricists and music publishers who create and own the copyrights to millions of
musical works. On their behalf, we license the non-dramatic public performances of their
musical works and distribute the license fees paid by the users for such performances in the form
of royalties. In addition, through affiliation agreements with PROs in other countries, we license
the works of thousands of foreign writers and publishers. Accordingly, we strive to ensure that
the writers and publishers we represent are fairly compensated for the use of their works.
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A portion of the royalties to which writers and publishers receive come from the
copyright law’s compulsory licenses. These royalties include fees collected pursuant to the
Section 111 cable retransmission license, the Section 119 satellite retransmission license, the
Section 118 noncommercial broadcasting license and the Section 1001 et seq., Digital Audio
Home Recording (“DART”) royalty.

ASCAP and BMI have both had considerable experience with the compulsory license
system. From the very beginnings of the 1976 Copyright Act’s compulsory license rate
adjustment and distribution mechanisms, we prepared and presented cases before the Copyright
Royalty Tribunal (“CRT”). We similarly prepared and presented numerous cases before CARPs
when they succeeded the CRT as the law’s rate adjustment and royalty distribution mechanism.
We have participated in and contributed to the legislative processes that created both the CRT in
1976 and the CARP system in 1993. And, we have been key participants in CARP reform
proposals in the late 1990s, which ultimately led to your introduction in 1998 of HL.R. 3210.
Accordingly, we hope that our views will assist your Subcommittee in reforming the CARP
structure and process.

B. Background.

Finding an acceptable process by which the rates for these compulsory licenses are set,
and royalties distributed, has been a challenge. The 1976 Copyright Act, which established
many of the compulsory licenses, created the CRT to set rates and distribute royalties. The CRT
consisted of five members (reduced to three in 1990) appointed by the President, and acted as an
independent agency in the legislative branch, receiving some administrative support from the
Librarian of Congress. Its decisions constituted final agency action and were appealable directly
to the D.C. Circuit.

In 1993 Congress abolished the CRT, determining that the compulsory license
proceeding workload was insufficient to maintain a separate agency with three full-time
commissioners. See HR. Rep. No. 103-286 (1993). The Copyright Royalty Tribunal Reform
Act of 1993 replaced the CRT with the CARPs, ad foc arbitration panels convened by the
Register of Copyrights upon the commencement of a compulsory license controversy. The
CARPs acted under the supervision of the Register and Librarian of Congress. The CARPs did
not have final agency authority; rather, upon conducting an arbitration, their decision would be
merely a “recommendation” given to the Librarian of Congress (within a prescribed 180 day
period), in whom final decisionmaking power rested. The Librarian’s ultimate decision could be
appealed to the D.C. Circuit.

The CARP process has been severely criticized nearly since its inception. Despite the
assumption that ad hoc bodies comprised of arbitrators that charge per hour would lower costs,
the CARP system has been inefficient and costly, draining the royalties from the pockets of
creators and copyright owners. Moreover, due to the ad hoc nature of the CARPs, the parties are
left without any decisional consistency or institutional memory. There is no stability and
predictability of results. Each CARP enters a proceeding without any experience in the matters
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before it. While the law, facts, and economic and business terms and principles associated with
compulsory licenses repeat, for the most part, from proceeding to proceeding, each CARP is
required to be educated from the start in many of these, sometimes basic, matters. This not only
increases the costs to the creators and copyright owners who bear the burden of reeducating each
inexperienced panel, but leaves the parties without any ability to predict rationally how a future
CARP will decide a matter, thus impeding settlement of controversies.

In 1998, the Copyright Office recommended the CARP’s demise in its Report and
testimony before your Subcommittee. See U.S. Copyright Office, Options to Improve Copyright
Royalty Rate Setting and Distribution Decision-Making (Feb. 23, 1998); Statement of Hon.
Marybeth Peters, Hearing Before the Subcomm. On Courts and Intellectual Property of the
House Comm. On the Judiciary, 1057 Cong. 14 (1998). In its stead, the Copyright Office and
interested parties, including ASCAP and BMI, recommended the establishment of a permanent
Copyright Royalty Adjudication Board (“CRAB”) within the Copyright Office. The CRAB
would consist of one full-time administrative judge, an attorney with experience in handling
administrative hearings and copyright law, and two to four part-time administrative judges, each
of whom would have experience in the areas affected by compulsory licenses. All judges would
be appointed by the Librarian upon the Register’s recommendation.

‘We agree in principle with (although not necessarily with the specific details of) the
recommendation of the Register. As will be discussed in greater detail below, we believe that
the myriad of problems inherent in the current CARP process will best be remedied by the
creation of a permanent body of experienced decisionmakers, acting independently from the
Copyright Office. This approach reestablishes the benefits of the CRT — that of a permanent
experienced body, affording a stable, consistent and predictable process. Indeed, in our opinion
the most consistently sound and predictable ratemaking and royalty distribution decisions that
have been handed down to date came from the CRT that sat during the 1980s. During this
period, parties appeared before a permanent decisionmaking body that was experienced in the
details surrounding the compulsory licenses and used what was learned in past proceedings to
establish continuity in future proceedings. Not surprisingly, during such period, because of the
reliability of CRT precedent, the parties were able to seitle many controversies. As a result, the
cost benefits and speed of resolving compulsory license controversies were at their highest.

1L Principles of Reform.

Below, we set out our major concerns and suggestions for remedy of the present CARP
system. These include issues of (A) Cost; (B); Consistency, Continuity and Transparency; (C)
Procedural Efficiency; and (D) Small Claims.

A Cost.
Despite hopes that the CARP system would serve as a more efficient system, it has in fact

increased costs to the parties to the detriment of hundreds of thousands of creators and copyright
owners. First, CARP arbitrator fees are astronomical. Each arbitrator charges upwards of $400
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per hour, plus expenses, which in a complex proceeding involving many parties (as in the case
for many compulsory proceedings) can total over $1,000,000. In a distribution proceeding the
fees are paid out of the royalty fund itself. In a ratemaking proceeding, the parties must pay the
fees directly. In ecither event, fees come from the pockets of the creators and copyright owners.

Moreover, as the Copyright Office administers the CARP system, institutional
administrative costs run high. Creators and copyright owners pay for time spent by Copyright
Office personnel on compulsory license matters. Much like a law firm, time spent by Copyright
Office personnel is logged and charged to the funds to be distributed. Such time includes
prehearing and discovery motion practice, research, CARP report review and any other matters
involving the proceeding at hand. However, unlike CARP arbitrator fees that are easily
accountable, it is difficult for creators and copyright owners to get a full accounting of costs
charged to the royalty funds by the Copyright Office. We are aware, however, that such costs
can be quite high.

Finally, long, complex and contentious proceedings require participating parties to
expend great sums on attorneys fees, expert fees and other litigation expenses. This is
particularly so in an ad hoc system where each successive CARP must be re-schooled in the
basics of the applicable laws and industries.

These extraordinary costs and fees are, for the most part, borne by the parties on a pro
rata basis, which leads to abuse of the process by both deep pocketed parties and small individual
claimants alike. Large parties in $100 million plus distribution proceedings can better bear the
costs of such proceedings, and use the arbitrary, inconsistent nature of the ad hoc process against
smaller claimant groups. Small individual claimants with claims to a negligible percentage of
the royalty pool (as discussed below, often for less than .01%) trap larger claimants into an
arbitration for which the larger parties bear the entire cost. In both cases, settlement is rarely
reached, and parties are forced to bear an unnecessary significant litigation cost.

We believe that a permanent salaried adjudicating body with full responsibility for the
entire compulsory license controversy process — duties now split between the Copyright Office
and the CARP — would mitigate the costs to creators and copyright owners. It is clear that the
“unnecessary” expenses attributed to the CRT were not “unnecessary” at all; to the contrary, they
were quite fair and reasonable compared to the costs associated with current CARP practice.
Arguments that paying a salary to full-time members for “part-time” work is inefficient are
misplaced. Members of a permanent adjudicating body are paid-a salary for being available for
assigned work. Reasonable payment for such availability is a bargain. Indeed, such a body —
whether a group of full-time judges with staff, or one full-time judge with part-time judges
available as needed with staff — would replace the current dual CARP/Copyright Office
functioning at 2 bargain price. While costs related to distribution proceedings could be deducted
from the royalty pool and costs related to ratemaking proceedings could be paid directly by the
claimants, the amount would be far less than what is deducted from copyright owners today.
This would be more so when purely administrative costs unrelated to actual proceedings are paid
through appropriation.
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B. Consistency, Continuity and Transparency.

Perhaps the greatest flaw of the current CARP model is the inherent lack of stability and
predictability in what is an ad hoc process. Each panel is brought in with little or no knowledge
or understanding of the basic principles of the compulsory licenses, the basics of copyright law
or the basic economic and business principles involved in ratemaking and distribution
proceedings. The parties are forced to educate each CARP, at significant expense, before they
can even begin to present their substantive cases.

Moreover, as each CARP convenes anew, there is no continuity with past proceedings.
Compulsory license proceedings generally present similar, if not identical, issues, with similar
evidence. A CARP without benefit of past experience looks at its proceeding in a vacuum.
Previous CARP decisions are, for the most part, available to the arbitrators, but they lack value
for an inexperienced parnel without any understanding of the evidence.

Similarly, parties are forced to present their cases unsure as to what each new CARP will
find relevant. The breadth of permitted discovery is cloudy at best, and each new CARP decides
discovery issues differently. As a result, parties spend an inordinate amount of time and money
preparing cases with often extraneous documents and evidence. Additionally, past decisions of
the CARP and the Copyright Office are frequently unavailable to parties. Only those parties who
have spent years before the CRT and CARP, and have managed to create a collection of orders,
have any idea as to the general nature of compulsory license practice and precedent. It is of
utmost importance that all decisions and orders be readily available to future parties.

This leaves claimant parties in a precarious position. Parties cannot predict how any
future CARP will view or decide an issue. The manner by which one CARP looks to value a
particular license rate or distribution share will have little or no bearing on how the next panel
will make what is substantially the same valuation. Indeed, the inexperience of the CARP leads
to poorly reasoned and drafted reports, evidencing a lack of understanding of the issues at hand.
That, in turn, leads, in many cases, to the Librarian of Congress’ rejection of the CARP report.
As aresult, parties have difficulties negotiating settlements when they have no means by which
to measure their cases.

A permanent adjudicative body, such as the CRT or CRAB, would remedy this problem.
Indeed, as mentioned above, during the tenure of the CRT in the 1980s, parties were able to
settle many of their controversies. This no doubt was due, in large part, to the parties’ ability to
predict the course of the CRT’s decisionmaking, Controversies that necessitated the resolution
of exact issues with nearly exact evidence were simply not relitigated. That, we believe, would
be the case with a permanent body. Settlements would be encouraged. And, to the extent that a
case would be litigated, parties would have an understanding of the type of case, including the
approach and evidence, that would find favor with the decisionmakers.

The adjudicative body should be one that has an understanding of copyright law and the
basic functioning and principles of the industries affected by the compulsory licenses. The chief
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adjudicator should have experience as a judge . The rest of the adjudicators should preferably be
judges. At the minimum they should be attorneys. The appointment or selection process should
be immune from political interference as much as possible. In this way, the parties can have the

confidence of stability and predictability that is currently lacking.

C. Procedural Efficiency.

While the CARP was created to “promote efficiencies,” it has done just the opposite.
Compulsory license claims and controversies are handled by a patchwork of Copyright Office, as
“administrator,” and CARP functions. Claims are initially filed with the Copyright Office and
the Office resolves all precontroversy issues. Once a controversy is announced, and a CARP is
convened, the Copyright Office is responsible for receipt and determination of issues
surrounding the submissions of direct cases. The Copyright Office has jurisdiction over
discovery. Parties are given the opportunity to file prehearing motions on discovery and on
questions of law regarding the case at hand. See 37 C.F.R. §251.45(b)(2)(i). In many cases, the
Office defers resolution of these motions to the CARP. The CARP hears all witnesses and rules
on motions concerning evidence admission. Parties, however, may also raise discovery issues or
questions of law before the CARP. See 37 C.F.R. §251.45(c). The same bifurcation exists with
regard to rebuttal cases. Finally, the CARP writes its report, but the report is ultimately reviewed
by the Copyright Office and Librarian of Congress.

This bifurcated process causes confusion, inefficiency and unpredictability. The
Copyright Office, which in essence acts as the first level of appeal, often bumps issues it should
decide to the CARP, perhaps for fear of impropriety or the belief that it does not have the
requisite authority to decide the issues raised. Sometimes, after the Office decides an issue, a
CARP will then overturn the decision with a contrary ruling, creating uncertainty for the parties.
This leads to unnecessary and duplicative motion practice, increasing costs to the litigants.

More importantly, as the CARP lacks the experience of the Copyright Office on
copyright and compulsory license matters, it is the Office and Librarian of Congress that actually
acts as arbitrator of fact and law in many cases. The CARP report is, in essence, merely a
recommendation that the Librarian can approve, modify or reject. Due to the lack of
sophistication and experience of most CARPs, that report is frequently modified or, as has
occurred recently, flatly rejected. When the report is rejected and sent back for further CARP
proceedings (before an entirely new CARP!), the cost spiral of a CARP proceeding exceeds the
most aggressive of cost projections.

Our recommendation is to require the permanent body to handle all aspects of the
compulsory license process. Direct cases should be submitted to the adjudicative body. All
discovery and prehearing motions should likewise be resolved by the judges. From start to
finish, one permanent adjudicative body will hear and resolve every aspect of the proceeding.
The Copyright Office will be removed from the process. The adjudicative body’s opinion should
be appealable directly to the D.C. Circuit, which has a history of and experience in hearing such
appeals. In this way, parties will be comfortable with the decisionmaking process, which will be
simplified. Duplicative and uncertain resolution of issues will be a relic of the past. An active,
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experienced adjudicative body with the power to control the entire litigation will create a more
efficient docket. Settlements between the parties will be encouraged. Indeed, we would
recommend that, unlike past practice, the judges call for settlement discussions before, and
during, the course of the proceeding. Such encouragement of settlement is severely lacking.

Efficiencies should be likewise built into the new system. While a permanent
adjudicative body, including staff, should handle the entire process, it should be done in an
efficient manner. Staff may be used to resolve and handle much, if not, all administrative
matters. (When the CRT functioned efficiently, administrative matters were efficiently handled
by its single general counsel.) While it is imperative that a full three-adjudicator body resolve all
legal decisions, it may be that pretrial issues and settlement conferences may only require the
efforts of one judge.

D.  Small Claims.

Any copyright owner who meets the statutory requirements has the right to file a claim
for compulsory license royalties. The filing of a claim, however, does not mean that the claimant
has a substantive claim to any funds. Under the CARP system, a party need only state a dollar or
percentage amount in its direct case to compel a proceeding. Because the law requires that
CARP costs be allocated in a distribution proceeding in proportion to the actual funds awarded to
each party, a claimant with a small claim has no incentive to settle. The cost of the case will be
borne by the larger parties who are forced to CARP arbitration by a claimant with an
insignificant claim. Abuses of the process by small claimants have occurred and are not rare.

For example, in the recent 1995-1998 DART proceeding, two individual claimants
refused to settle and litigated before a CARP (such claimants had previously litigated the 1992-
1994 DART proceeding over the same exact issues). The other parties to the proceeding,
including ASCAP and BMI, offered the individual claimants the full amount of their claims in
settlement. The individual claimants refused, even though they were offered the fisll amount of
their written claim, citing nothing more than general injustice in the world as an excuse to
litigate. Of course, these litigants knew that, because their claim was negligible in amount — less
than .01% of the total fund at issue -- they would not be footing the bill for the litigation. The
other parties were forced to pay tens of thousand of dollars in costs and fees for a final award to
the individual claimants totaling six dollars for four cumulative royalty funds! The total expense
to the copyright owners became magnified when time spent by the Copyright Office personnel
on matters, such as prehearing motions, was added and billed directly to DART royalty pool.

This example only highlights the difficulties posed by small claimants. Individuals with
insignificant claims have cost ASCAP and BMI — and the creators and copyright owners we
represent — an inordinate amount in fees and expenses over the years, for the determination of
awards amounting to dollars, and sometimes only pennies (which the Copyright Office will not
even pay due to the small size of the award). Claimants with insignificant claims refuse to settle
on “principle,” at times appealing the decision of the Librarian to the Court of Appeals and once
even to the Supreme Court, of course unsuccessfully. All the while, the creators and copyright
owners we represent, are picking up the tab.
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These problems have been communicated to the Copyright Office for years. Indeed, the
Register’s Report discusses many reforms related to small claims that would foster settling
claims at the administrative level, minimizing costs to other parties. However, these changes
must be made through Congressional action; the Copyright Office has not been able to
implement changes on the regulatory level.

We have proposed a number of changes in this regard that would encourage settlement
and promote efficiency for all parties. Qur proposals are merely examples; we are confident that
numerous procedures are available to improve efficiencies and reduce costs, Those reforms
include:

(1) Establishment of a Filing Fee. All claimants who file a notice of intent to participate
would be required to file a fee, such as currently done in federal district court (entities
that represent many individual claimants would pay only one filing fee). The fee
would ensure that all claimants share in the basic burden of a proceeding. Frivolous
claims would be discouraged and settlements would be encouraged.

(2) Offers of Judgment. An offer of judgment procedure for small amounts in
controvetsy, such as Rule 68 of the Federal Rules of Civil Procedure, would
encourage settlements.

(3) Written Cases. Current CARP practice permits the resolution of cases on written
pleading alone, but only upon motion and under narrow circumstances. We suggest
the requirement of paper proceedings in small claims cases.

(4) Sextlement Conferences. Required settlement conferences supervised by full-time
salaried staff would further encourage settlement and reduce costs to the parties.

III. Comments on Other Proposals.

We have read with interest the testimony of Robert Alan Garrett and R. Bruce Rich,
witnesses who appeared before your Subcommittee at the June 13™ hearing.! We have only a
few comments to make.

First, as to Mr. Garrett’s testimony, we note at the outset that we have worked with Mr.
Garrett for many years — indeed, since the establishment of the CRT — and hold him in the
highest esteem. We cannot, however, agree with his suggestion that discovery be curtailed. To
do so would leave the parties with no way to test the claims of other claimants before the actual
hearing. Similarly, we cannot agres that virtually all proceedings should be on paper. These

' We adopt the testimony of Michael J. Remington, a witness at the June 13™ hearing.
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matters involve significant sums of money, and our experience is that triers of fact benefit from
live testimony (both direct and on cross-examination) in assessing claims.

Mr. Rich’s suggestion that full-blown federal court proceedings analogous to the ASCAP
and BMI “rate courts” which operate under the consent decrees which govern those PROs is, we
think, misplaced. His desire for full-blown discovery (the other side of the coin from Mr.
Garrett’s suggestion) is, to us, a desire for a “Lawyers’ Full Employment Act.”

IV.  Conclusion.

The CARP system has failed. It is inefficient and costly. The ad hoc nature has left
parties without the confidence of stability and predictability. Settlements are discouraged. In
our opinion, a new system is required: a system that takes the positive from CRT days past; that
employs a continuous permanent body that builds on its expertise; and that has full control of the
entire process.

Mr. Chairman, we are grateful for this opportunity to submit our thoughts on these issues.
‘We hope to work with you, your Subcommittee, the Copyright Office and all other interested
parties to create a system that works.

Please do not hesitate to contact us if you have any questions.

Sincerely,

On behalf of ASCAP %/ZM( /[d{W VAV

L. Fred Koenigsberg /
Counsel to ASCAP

White & Case LLP

1155 Avenue of the Americas
New York, NY 10036
212-819-8806 (Telephone)
koenifr@whitecase.com (Email)

%4% %W 214

On behalf of BMI Marvin L. Berenson
Senior Vice President and General Counsel
Broadcast Music, Inc.
320 W. 57" Street
New York, NY 10019
212-830-2533 (Telephone)
mberenson@bmi.com (Email)
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The Honorable Howard Coble, Chairman
Subcommittee on Courts

The Internet and Intellectual Property
Committee on The Judiciary

United States House of Representatives
B-351A Rayburn House Office Building
Washington, D.C. 20515

RE: CARP Reform Comments of SESAC, Inc.
Dear Mr. Chairman:

United States performing rights organization SESAC, Inc. (“SESAC”) is
writing to respond to your recent request for its views concerning the Copyright
Arbitration Royalty Panel (“CARP”) process in respect to the compulsory license
provisions of the Copyright Act. SESAC appreciates the opportunity to provide its
thoughts and opinions about the process.

SESAC was founded in 1930 and is the second oldest of the United States
performing rights organizations (“PROs”). SESAC represents thousands of
American songwriters, composers, lyricists and music publishers and more than a
quarter million musical compositions. As do the other two United States PROs,
the American Society of Authors, Composers and Publishers (“ASCAP”) and
Broadcast Music, Inc. (“BMI”), SESAC licenses the non-dramatic public
performance of such compositions and distributes to its affiliates the license fees
paid by music users.

Like the other PROs, SESAC has had considerable experience with the
compulsory license system from the inception of the 1976 Copyright Act’s
compulsory license provisions, having participated in proceedings before the
Copyright Royalty Tribunal (“CRT”) and before CARPs. SESAC also has
participated in the legislative process that initially created the CRT and
subsequently created the CARP system, and has been a key participant in previous
CARP reform proposals.

SESAC agrees, to a significant degree, with the comments
contemporaneously submitted to you by ASCAP and BMI, and incorporates them
by reference here. Specifically, SESAC agrees that (1) the present CARP system
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is inefficient and costly, and should be reformed; (2) such reform should address
the major concerns of cost; consistency, continuity and transparency in decision
making; and procedural efficiency; and (3) the present CARP panels should be
replaced by a permanent salaried adjudicating body within the Copyright Office,
with full responsibility for the entire compulsory license dispute resolution process
and an understanding of the functioning of affected industries and copyright law
generally.

SESAC also is in agreement with ASCAP and BMI concerning the
inefficiency of the present CARP system in dealing with resolution of de minimis
claims. SESAC, however, believes that it is important to clarify what is meant by
the term “small claims” in this discussion. Although a claim by SESAC to
participate in any given Phase I or Phase 2 proceeding might be viewed as “small”
relative to those of ASCAP, BMI, or other claimants, given their respective sizes,
SESAC’s claims on behalf of its thousands of affiliated songwriters and music
publishers invariably represents substantial sums of money and are unrelated to the
de minimis claims (referred to as “small claim™) concerns expressed by ASCAP
and BMI for which they propose procedural remedies. In this regard, the
examples set forth in the comments of ASCAP and BMI, noting awards of a few
dollars or even pennies to individual claimants in light of the expenditure of tens
of thousands of dollars to litigate such claims, are more instructive than discussing
a given percentage of royalty funds at issue to identify what constitutes a de_
minimis claim. Moreover, SESAC believes that the specific procedural remedies
recommended by others concerning (1) an offer of judgment procedure similar to
Rule 68 of the Federal Rules of Civil Procedure, and (2) mandatory paper
proceedings, should be limited strictly to de minimis claims. In sum, we agree that
truly de minimis claimants should not be permitted to hold hostage the process of
distributing millions of dollars in compulsory license fees; however, parties having
claims for substantial dollars, which may be characterized by others as “small
claims” or “smaller claims” relative to those of significantly larger dollar
claimants, should not be disadvantaged in the dispute resolution process to the
benefit of, and subordinate to, those of larger claimants.

SESAC greatly appreciates the opportunity to submit these comments with
an end toward creating a compulsory license dispute resolution system that is
effective and cost efficient. Please do not hesitate to contact us if we can answer
any questions for you.

Sincerely,

s/Patrick Collins

Patrick Collins

Senior Vice President - Licensing
SESAC, Inc.

55 Music Square East

Nashville, TN 37203

s/John C. Beiter

John C. Beiter, Esq.

General Counsel for SESAC, Inc. Loeb & Loeb LLP
45 Music Square West

Nashville, TN 37203
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National Public Radio® Telephone: 202.513.2000
635 Massachusetts Ave, NW Facsimile: 202.513.3329
Washingtan, DC 20001-3753 hitp://www.npr.org
" June 19, 2002
The Honorable Howard Coble
Subcommittee on. Courts, the Internet, and Intellectual Property
Committee on. the Judiciary

U.S. House of Representatives
‘Washington, DC 20515

Dear Chairman Coble:

1 am writing in response to your request for NPR's views on the Copyright Arbitration
Royalty Panel ("CARP") structure and process. Iam submitting these comments on behalf of
Natiopa] Public Radio, Inc. ('NPR") and its member station licensees. Please include this
staternent in the record of the hearing concerning CARP structure and process that you chaired
on June 13, 2002.

Interest of NPR and Its Metnber Stations

NPR is a pon-profit corporation that produces and distributes noncommercial educational
programming through more than 600 public radio stations nationwide. In addition to producing
and. distributing award winning programming, including Al Things Considered®, Morning
Edition®, Talk Of The Natior, and Performance Today®, NPR is a membership organization
comprised of approximately 280 noncommercial educational radio station licensees, which, in
turm, are significant producers of news, informational, and cultural programming.

NPR and its members participate in the current CARP process in three ways. First,
Section 118 of the Copyright Act (the "Act") provides for the compulsory licensing of
nondramatic musical works, among other designated catcgories of copyrighted works, in the
event public broadcasting entities and the performing rights societies are unable to negotiate
voluntary agrecments. Second, Section 111 of the Act provides for the compulsory licensing of
broadcast retransmissions, including of public radjo station transmissions, by cable systemms.
Third, NPR and its members participated in the recent CARP to determine the rates and terms for
the distribution of sound recordings over the internet. Thus, NPR and its members participate in
rate setting procedures as users of copyrighted works in the case of Sections 118 and 114 of the
Act and in cable royalty distribution proceedings as copyright owners in the case of Section 111
of the Act.

Conggess adopted the compulsory license set forth in Section 118 in recognition of the
important role that public broadcasters play, the unique aspects of their use of copyrighted
works, and the limited financial and administrative resources available to negotiate individual



166

The Honorable Howard Coble
Tune 19, 2002
Page 2

licenses with copyTight owners. As explained in the legislative history to the 1976 Copyright
Act:

[The House Judiciary Committee] is also aware that public broadcasting may encounter
problems not confronted by commercial broadcasting enterprises, due to such factors as
the special nature of programming, repeated use of programs, and, of courss, limited
financial resources. Thus, the Committee determined that the nature of public
broadcasting does warrant special treatment in certain areas.

H.R Rep. No. 1476, 94th Cong., 2d Sess. at 117 (1976). Section 118 addressed public
broadcasters' need for access to "copyrighted materials at reasonable royalties and without
administratively cumbersome and costly ‘clearance,' problems that would impair the vitality of
their operations.” Id.

Section 114 provides a statutory license for a certain kinds of digital ransmissions of
sound recordings, although it is not exclusive to public radio. After participating in. the direct and
rebuttal phases of the proceeding, NPR reached a private settlement with the RIAA and
Soundexchange. While not currently before the Committee, there are elements of Section 114

- itself that might benefit from legislative attention. For instance, the statutory term for Section
114 licenses is two years; the statutory term for Section 118 licenses is five ycars. The relatively
short term of rights under Section 114 poses a particular hardship for public radio in light of the
large fipancial costs, discussed infra.

With respect to Section 111, NPR and its participating member stations have filed and
successtully litigated or settled a joint claim for cable royaltics each year since the compulsory
license was first established, Although it is not the primary source of distribution for public
radio, the aveilability of public radio stations on cable television serves the public interest. Cable
is ap important source of distribution of public radio programming to (a) andiences within the
local service area of a public radjo station who, because of difficult terrain or other conditions,
cannot receive the local public radio station’s signal or receive a better quality signal from cable
than over the air, and (b) audiences in primarily rural areas which reccive service from a nearby
public radio station, but which are outside of the station’s local service area.

Among the categories of copyrighted works used in the course of distant cable
retransmissions of broadeast signals, public radio programming traditionally has garnered a
relatively small award -- approximately $200,000 to $300,000 — each claim year. In an under-
resourced industry like public radio, hawever, every dollar is critical to maintaining and
improving the setvices we provide to the American people. At the same time, NPR's claim is fax
from de minimis, and copyright owpers should be compensated for the use of their works.

Problems with the Current System

National Pubic Radio (NPR) agrees with the Copyright Office's assessment of the
problems associated with the current copyright arbitration royalty panel (CARP) process set forth
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in its report entitled OPTIONS TO IMPROVE COPYRIGHT ROYALTY RATE SETTING AND
DISTRIBUTION DECISION-MAKING, published February 23, 1998, and has additional observations.

Excessive Cost. A given Tate-setting or royalty distribution proceeding can take years to
reach its conclusion, and each proceeding involves discovery, fact finding, briefing, and the
empanelling of three arbitrators, each compensated at a rate of several hundred dollars per hour.
In the current system, the cost of a proceeding is borne entirely by the participants. For smaller
claimants, such as NPR in the case of the Section 111 cable compulsory license, litigating a
given year's claim proceeding can substantially erode, if not exceed, the claimant's award.
Likewise, a rate setting proceeding, such as the Section 118 and 114 compulsory licenses for
susical and certain other works can increase the cost of the license fees by double digit
percentages. Moreover, arbitrators often lack basic knowledge of both underlying copyright law
and the industries involved in the proceeding. The parties can spend substantial amounts of fire
educating panel mexnbers on undisputed matters.

Lack of Predictability. Each panel of arbitrators is chosen for a particular case, and, as
poted above, the arbitrators for a paxticular procesding typically have no copyright or other
relevant experience with the affected industries. As a result, each CARP decision is unique and
may not be reconcilable with other CARP decisions. Nor is it necessarily reflective of the
underlying conditions in the affected industries. Because of the lack of predictability, interested
parties are more likely to litigate than to settle claims.

Presentation of Cases, Discovery and Standards of Evidence. Unlike any other legal
proceeding NPR has participated in, partiesina CARP must present fully developed cases
simultaneously, without benefit of discovery, and are not allowed to refine theories or exhibits as
the case proceeds through the direct case phase. There are myriad ways parties may compuie
fair market value for the rights at issue, and without the benefit of prior discovery, positions are
staked out without reference to another patty’s startiug point. The lack of a substantive
discovery process further frustrates the task of determining the proper rate. Parties simply
produce the documents they say support their case. Whether the data or materials produced to
suppott a party’s case are actually relevant to the facts at issue in. the CARP proceeding —
relevant market, similarly situated parties, etc. — can be quite difficult to glean from the avaijlable
documents. Moreover, documents that undercut a party’s case are not subject to disclosure
through a meaningful discovery process. There is no use of interrogatories, depositions, or
requests for admissions, which could help streamline the number of issues in contention and
provide meaningful testing of an opponent’s case, prior to cross examination. Properly managed
and meaningful discovery would assist, not hinder, the fact finder’s task. It should also reduce
the costs of participation.

The problems inherent in the current scope of discovery are magnified by the lack of
rigorous rules of evidence such as the Federal Rules of Evidence. In two recent proceedings in
which public radic was a participant, the record in the case was littered with hearsay evidence.
In a proceeding in which each party controls the record it presents to the Panel, a strict
application of the rules of evidence is sorely needed.
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The Need for a Permanent Rate-Setting and Claims Distribution Body

To provide a rate-setting and claims distribution mechanism that produces reasonably
predictable results without excessive cost and in a timely and transparent fashion, NPR supports
the creation of a permanent professional body as an independent agency . NPR is considering
the merits of a rate court-like mechanism but requires additional time to study the issue.

The advantages of an independent agency include the establishment of a professional
staff that can develop the expertise in copyright as it pertains to the industries affected by
existing and any new compulsory licenses and create and refine appropriate and trapsparent
administrative procedures. The ability to render final agency decisions, combined with a
permanent existence and a professional staff, should also result in more predictable, rational
decisions. Tust as important, because voluntary settlements depend on an alignment of
expectations regarding the probable outcorie of a given proceeding, predictable and rational
decision making will significantly improve the prospects for voluntary settletnents, thereby
reducing the costs to the parties and to the decision maker.

NPR also believes that Congress should fund the cost of any new rate-sefting and claims
distribution body through a federal appropriation. NPR and its member stations are non-profit ox
state supported organizations, Many of our member stations are affiliated with educational
institutions and serve the dual purpose of educating students and providing free high quality
educational programmuing. Public radio programming is unlike programming found in the
comuercial sphere because it is bighly produced and much of it appeals to smaller audiences.
The administrative costs of CARP proceedings divert needed funds from programming

A rationale and predictable decision miaking process is particularly important to pewly
emerging media such as the Internet. A single CARP decision, such as the Penel’s decision in
the Section 114 proceeding, could significantly disrupt Web based activities. Similarly, an
existing industry can be disruptéd by unpredictsble or irrational decisions. Given the importance
of the content industries to the domestic United States economy and the balance of United States
trade worldwide, establishing and maintsining a mechanisim to assurc the rational and predictable
licensing of content subject to compulsory licensing is very much in the public interest.

Congress should also explicitly recognize the special burdens borne by smaller copyright
claimants, for whom the cost of litigating a royalty claim may make it difficult or prohibitive to
collect compensation they are rightfully due. The legislation should contain a provision directing
the Copytight Office to develop procedures to allow small claimants to recover copyright
royalties in a cost-effective manner, while protecting against abuses. Procedures to be developed
by the Copyright Office for royalty distribution proceedings could include such measures as
summary judgment provisions, offers of judgment, required settlement conferences, or other
measures developed by the Office with the input of the affected parties and the copyright
commupity-
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In conclusion, thank you for inviting NPR to submit its views and these of its member
stations on the importapt subject of CARP reform. As you pursne your oversight responsibilities
in this matter and consider possible legislative reform, NPR would appreciate the opportunity to
work with you sad your staff.

Best regards,

Kevin Klose

President and Chief Executive Officer

cc: Congressman Howard Bermnan
Ranking Member
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June 28, 2002

The Honorable Howard Coble

Chairman

Subcommittee on Courts, the Internet
and Intellectual Property

Committee on the Judiciary

United States House of Representatives

Washington, D.C. 20515-6216

Re: CARP Structure and Process

Dear Mr. Chairman:

Thank you for requesting our views concerning the existing system for setting
copyright royalty rates and allocating copyright royalties pursuant to the compulsory
licensing provisions of the Copyright Act. We respectfully request that you include this
letter in the record of your oversight hearing on the “CARP (Copyright Arbitration
Royalty Panel) Structure and Process.”

We represent the copyright owners of sports programming presented by teams
from Major League Baseball, the National Basketball Association, the National Hockey
League, the National Football League and the National Collegiate Athletic Association.
During the past twenty-five years, we have participated in numerous copyright
ratemaking and royalty allocation proceedings before the Copyright Arbitration Royalty
Panels (“CARP”), Copyright Office and Copyright Royalty Tribunal (“CRT”) involving
the Section 111 cable television compulsory license and the Section 119 satellite carrier
compulsory license.

We agree with the view expressed by several parties that the current system for
setting copyright royalty rates and allocating copyright royalties should be improved and
strengthened. In particular, we agree that that system has become much too costly —
thereby frustrating one Congressional objective underlying the Section 111 and 119
compulsory licenses, namely, that of minimizing transaction costs. The costs are not
limited to CARP arbitrator fees; they include attorney fees, fees of testifying experts and
other witnesses, consultant fees, and Copyright Office fees and disbursements that
routinely total millions of dollars for a single proceeding. The most recent CARP
proceeding, involving Internet transmissions of sound recordings under the Section 114
license, consumed over 40 days of evidentiary hearings and generated a record that
consists of more than 15,000 pages of transcripts, thousands of pages of exhibits and
more than 1,000 pages of post-hearing briefs. Although we were not involved in that
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proceeding, it demonstrated that unless steps are taken to simplify the existing process,
the substantial costs associated with CARP proceedings of this nature will become the
norm rather than the exception.

There are several aspects of the current CARP system that generate substantial
costs — including the nature and scope of discovery, the routine use of full-blown
evidentiary hearings, and various other policies and practices of the Copyright Office and
the CARPs. While we agree that CARP procedures must be changed to reduce costs, we
disagree with the position, espoused by some, that the CARPs should be abolished in
favor of a new decision-making body. In particular, we strongly oppose transferring the
copyright ratemaking and royalty allocation responsibilities now shared by CARPs and
the Register of Copyrights to a federal court comparable to the ASCAP “Rate Court.”
We have three principal concerns with the proposals to create a new decision-making
body.

First, the creation of a new decision-making body would stand as a substantial
obstacle to the continued voluntary settlement of Section 111 and 119 proceedings and
would serve only to encourage litigation of disputes that are now being resolved outside
the CARP process. In 1995 the major copyright owner groups litigated before the first
CARP the allocation of the 1990-92 cable royalties. After a lengthy and costly
proceeding, the CARP issued its recommended allocations, which were affirmed in all
material respects by the Copyright Oftice, Librarian of Congress and the U.S. Court of
Appeals. None of the parties, including the sports interests, fully agreed with the CARP
allocations and the reasoning that supported those allocations. However, in the seven
years since the CARP decision was released, no party has chosen to re-litigate those
allocations. The major claimant groups have, in fact, voluntarily agreed to settle not only
the 1993, 1994, 1995, 1996 and 1997 cable royalty allocations; they also have agreed to
settle all of the satellite royalty allocation proceedings through the year 1998. While
controversies currently exist for subsequent years, a change to a new decision-making
body will almost certainly guarantee costly and protracted litigation over some or all of
these years. Uncertainty as to whether or to what extent a new administrative body or a
court might alter the CARP’s past approach to decision-making — which was perceived,
rightly or wrongly, as being criticized by Congress — will only encourage disappointed
parties to relitigate issues that previously were regarded as settled and thereby impose
new litigation costs on all parties.

Second, the creation of a new decision-making body would eliminate the costs of
hiring private arbitrators, but it would not address the other aspects of the current system
that lead to unacceptably high costs — such as the nature and scope of discovery in CARP
proceedings, the routine use of full-blown evidentiary hearings and various other policies
and practices of the Copyright Office and the CARPs. To the contrary, vesting a federal
court with jurisdiction over copyright ratemaking and royalty allocations will only serve
to exacerbate those costs. As expensive as CARP proceedings are, they are not as
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expensive as they would be if subject to the full panoply of the Federal Rules of Civil
Procedure and Federal Rules of Evidence. The focus here should be on changing
procedures that lead to unacceptably high costs, and not on establishing new decision-
making bodies that will increase costs.

Third, the creation of a new decision-making body would cause further delays in
resolving disputes. Resolution would need to await not only the selection of the new
decisionmakers but also the completion of proceedings to implement authorizing
legislation. If ratemaking and royalty allocation responsibilities were transferred to a
federal court, additional delays would likely follow. The ASCAP Rate Court, for
example, has routinely issued rate determinations many years after the years in which use
was made of the copyrighted works. See, e.g., United States v. ASCAP (In re Capital
Cities/ABC Inc.), 831 F. Supp. 137 (S.D.N.Y. 1993) (setting fees in 1993 for a period
extending back to 1986); United States v. ASCAP (In re Buffalo Broadcasting Co.), 1993
WL 60687 (SD.N.Y. Mar. 1, 1993} (setting fees in 1993 for a period extending back to
1978); United States v. ASCAP (In re Fox Broadcasting Co.), 870 F. Supp. 1211
(S.D.N.Y. 1995) (resolving fee dispute in 1995 for a period extending back to 1986);
United States v. ASCAP (In re Salem Media of California, Inc.), 981 F. Supp. 199
(S.D.N.Y. 1997) (setting fees in 1997 for a period extending back to 1983).

In short, we believe that the procedures followed by the CARPs and Copyright
Office in royalty ratemaking and allocation proceedings should be closely examined and
changed in order to reduce the substantial costs now imposed by that process. We look
forward to working closely with you, your Subcommittee and staff and the Copyright
Office to achieve this objective. However, we do not believe that the CARPs should be
abolished and replaced with a new decision-making body. In particular, we strongly
oppose vesting a federal court with jurisdiction to set copyright royalty rates and to
allocate copyright royalties under the Section 111 and 119 compulsory licenses.

Sincerely,
William S. Koenig Thomas J. Ostertag
National Basketball Association Office of the Commissioner of Baseball
645 5 Averme 245 Park Avenue
New York, New York 10022 New York, New York 10167

Phone: (212) 407-8345 Phone: (212) 931-7800
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John Tortora

National Hockey League

1251 Avenue of the Americas
New York, New York 10020
Phone: (212) 789-2000

L. Jeffrey Pash

National Football League

280 Park Avenue

New York, New York 10017
Phone: (212) 450-2033

Ritchie T. Thomas

counsel for

National Collegiate Athletic Association
Squire, Sanders & Dempsey L.L.P.
1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Phone: (202) 626-6600



