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FREE MARKET ANTITRUST IMMUNITY
REFORM (FAIR) ACT OF 2001

WEDNESDAY, JUNE 5, 2002

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to call, at 10:43 a.m., in Room
2141, Rayburn House Office Building, Hon. F. James Sensen-
brenner (Chairman of the Committee) presiding.

Chairman SENSENBRENNER. The Committee will be in order.

The Committee on the Judiciary has exclusive jurisdiction over
laws pertaining to antitrust that affect competition in the market-
place. As Chairman of the Committee, I have made it a priority to
carefully examine the implementation and enforcement of our anti-
trust laws to ensure effective competition in our free market econ-
omy. This Committee also periodically considers competitive as-
pects of various industries, including those exempt from the anti-
trust laws.

Today we will consider H.R. 1253, the Free Market Antitrust Im-
munity, or FAIR, Act of 2001, a measure I introduced to remove
the antitrust exemption presently accorded to ocean carriers.

The United States has the world’s largest economy and its larg-
est market. International trade represents close to 30 percent of
the U.S. gross domestic product and accounted for nearly a quarter
of U.S. economic growth over the last decade. Most of this trade
was conducted over ocean-shipping lanes, and this industry forms
the basis of an international commercial system upon which the
strength of the American economy depends.

The Shipping Act of 1916 exempted ocean carriers from United
States antitrust scrutiny. As a result, carriers have been free to
jointly set open shipping rates in what are known as carrier con-
ferences or discussion agreements. The shipping rates directly af-
fect the international commercial opportunities of potential U.S. ex-
porters and the consumer choices of all Americans.

Subsequent amendments to the 1916 legislation have helped
remedy persistent competitive concerns within this industry, and
the Ocean Shipping Reform Act of 1998 helped address some of
these concerns by permitting independent shippers to enter into
service contracts with ocean carriers on a confidential basis.

However, over the last 75 years, market conditions upon which
ocean carrier antitrust immunity was predicated bears little resem-
blance to modern realities.
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Today there are no major American-owned ocean carriers. As a
result, this protection almost exclusively benefits foreign-owned
carriers at the expense of Americans.

American shippers and companies which consolidate smaller
shipments for import are given little choice but to pay rates that
are collusively set by the carriers themselves. American corpora-
tions cannot avail themselves of export opportunities that would
exist in the competitive marketplace. American workers who trans-
port goods to and from ocean ports are required to accept trucking
fees on what amounts to a take-it-or-leave-it basis. And ultimately,
American consumers are forced to pay higher prices for a variety
of imported goods.

If Congress were to consider granting antitrust immunity to
ocean carriers in today’s shipping environment, it would be hard-
pressed to justify this policy to the American people.

International comity has traditionally been a factor Congress
considers when passing laws relating to international trade. How-
ever, Congress has a continuing and affirmative obligation to peri-
odically examine or repeal laws which have become detrimental to
the well-being of American citizens.

Moreover, when maritime countries currently permit ocean car-
riers to evade competition laws, there’s been a considerable move-
ment away from this policy.

Canada is currently examining fundamental reform proposals,
and a European Union court recently prohibited carrier conferences
from collectively establishing inland transportation rates in Eu-
rope.

As a result, last April the Organization for Economic Cooperation
and Development, an international organization comprised of the
world’s leading economies, issued a comprehensive report exam-
ining the international ocean carrier industry. This report, which
will be included in today’s hearing record, concluded that antitrust
exemption for conference price fixing no longer served their stated
purpose, if they ever did, and are no longer relevant. The report
further recommended that member countries seriously consider re-
moving antitrust exemption for price fixing and rate discussions.

H.R. 1253 would accomplish precisely this goal, and the Amer-
ican people deserve no less.

I would also like to acknowledge the leadership of former Chair-
man Henry Hyde, who introduced similar legislation in the last
Congress and has long been a leading advocate for American ship-
pers and consumers.

I note that Mr. Conyers is not here. So without objection, all
Members will be allowed to submit opening statements at this
point in the record.

[The information referred to follows in the Appendix]

Chairman SENSENBRENNER. Our first witness will be Charles A.
James, the Assistant Attorney General for Antitrust at the Depart-
ment of Justice. Before joining the Antitrust Division, Mr. James
practiced law and served on the Federal Trade Commission.

The second witness is James P. Hoffa, who was elected general
president of the International Brotherhood of Teamsters in 1998.
Mr. Hoffa is a member of President Bush’s Council on the 21st
Century and serves on the Energy Secretary’s advisory board.
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The third witness is Robert Coleman, chairman of the Pacific
Coast Council of Customs Brokers and Freight Forwarders Associa-
tion. Mr. Coleman will also testify on behalf of non-vehicle-owning
vessel operators, an important part of the shipping industry.

The last witness will be Christopher Koch, the president and
CEO of the World Shipping Council, a trade association which rep-
resents the ocean carrier industry. Before joining the council, Mr.
Koch served as Chairman of the Federal Maritime Commission,
was chief of staff to Senators John McCain and Slade Gorton, and
was counsel to the Senate Commerce Committee.

Gentlemen, would you all please stand and raise your right hand
and take the oath? Do each of you solemnly swear that the testi-
mony you are about to give this Committee shall be the truth, the
whole truth and nothing but the truth, so help you God?

Let the record show that each of the witnesses answered in the
affirmative.

Without objection, the written statements of all of the witnesses
will be included as a part of their testimony, together with the
OECD report that I referred to in my opening statement.

[The information referred to follows in the Appendix]

Chairman SENSENBRENNER. I would like to ask each of the wit-
nesses to summarize their remarks in 5 minutes or so, and then
we will go to questions under the 5-minute rule.

Mr. James.

STATEMENT OF CHARLES A. JAMES, ASSISTANT ATTORNEY
GENERAL FOR ANTITRUST, U.S. DEPARTMENT OF JUSTICE

Mr. JAMES. Thank you, Mr. Chairman. It’s my great pleasure to
be here this morning and to testify on behalf of the Department of
Justice in support of your legislation.

A few introductory comments: The U.S. economy relies on com-
petition to ensure economic efficiency. We recognize that competi-
tion provides for consumers the benefit of the lowest possible prices
and the most aggressive level of innovation.

Against that background, we in the antitrust community obvi-
ously are quite dubious about antitrust exemptions. We certainly
understand that there are circumstances where an exemption may
be appropriate but only in the circumstance of very serious and
persistent market failure. We understand, as you indicated in your
introduction, that there has been an exemption from the antitrust
laws for various forms of carrier cooperation since 1916.

Under the present state of legislation, carriers are free to engage
in very explicit price-fixing arrangements in the form of conference
agreements and, more importantly in the current environment, less
formal discussion arrangements that are nonbinding in nature but
certainly provide the carriers with an opportunity to discuss com-
petitive conditions and their prospective responses to those com-
petitive conditions in a very informal way, subject only to the re-
quirement that those not take the place of binding agreements.

The rationale for the exemption has been really twofold over the
years: One, that in the absence of the exemption, the carriers
would engage in a form of ruinous competition; secondly, that the
international nature of this particular enterprise provides a basis
for an exemption in the sense that our major trading partners have
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some level of exemption in their own circumstance and the idea
that it might not be possible for the U.S. antitrust laws to reach
anti-competitive conduct that takes place by foreign actors.

I think both rationales do not stand up in the current environ-
ment. We understand that the concept of ruinous competition is
something that is certainly alluded to by a number of industries,
but we recognize the important discipline that competition can pro-
vide and certainly support the exercise of that discipline in this
particular industry setting.

More importantly, on the international dimension, it’s become
clear over the last several years that the U.S. antitrust laws do
have the reach to protect against anti-competitive conduct engaged
in by foreign actors or in foreign venues that have an impact on
U.S. commerce. Additionally, we would note, as you did in your in-
troduction, that the overall trend in policy here is for our trading
partners to take serious looks at the need for continuing exemp-
tions in this area, and the OECD report is one indication of that.
The fact that the European Union does not permit these discussion
agreements is another indication, and the fact that the European
Union itself has indicated an intention to look at whether an ex-
emption is appropriate is yet a third.

We understand the very important benefits that competition can
bring to consumers in this very critical area of our economic activ-
ity and think that it is about time that we allowed the true, full
measure of competition to work in this industry setting. And, for
all of those reasons, we at the Department of Justice strongly sup-
port the proposed legislation and the elimination of the exemption.

Thank you.

[The prepared statement of Mr. James follows:]

PREPARED STATEMENT OF CHARLES JAMES

Good morning, Mr. Chairman and Members of the Committee. It is a pleasure to
appear before this Committee to state the Department of Justice’s in support of H.R.
1253, a bill that would remove the antitrust exemption for ocean carriers from the
Shipping Act of 1984. The bill would phase out the exemption for intercarrier agree-
ments after one year, while not affecting the immunity for marine terminal opera-
tors.

The Department of Justice believes that competition under the antitrust laws is
the way to provide consumers with the best products and services at the most af-
fordable prices. That is the general rule applicable to virtually every sector of the
American economy and has served our Country, its economy and its businesses and
consumers extraordinarily well. In certain limited circumstances, more aggressive or
less restrictive antitrust rules may be appropriate. We do not believe that the ocean
shipping industry exhibits extraordinary characteristics that warrant departure
from normal competition policy or the application of the antitrust laws.

Price fixing and other anticompetitive practices by ocean shipping conferences
over the years have imposed substantial costs on our economy through higher prices
on a wide variety of goods shipped by ocean transportation. In the current era of
expanding globalization of trade, in which we are ever more dependent upon an effi-
cient transportation system, it is important that our public policy promote full and
open competition.

BRIEF HISTORY OF ANTITRUST EXEMPTIONS IN OCEAN SHIPPING

Since the Shipping Act, 1916, there has been an exemption, in one form or an-
other, from the antitrust laws for ocean shipping carriers to engage in rate discus-
sions and price-fixing agreements. Congress has revisited the issue at various times
over the years, but thus far has not yet enabled the competition generally applicable
to the rest of the economy to apply to ocean shipping. It is time to do so now.
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While outlawing certain specified monopolistic conference practices, the 1916 Act
expressly conferred an exemption from the antitrust laws for conference agreements
on shipping rates, pooling arrangements, and shipping route allocations, as long as
those agreements were first submitted to and approved by the newly created U.S.
Shipping Board (the body that eventually became the Federal Maritime Commis-
sion).

Following enactment of the 1916 Act, conferences began making extensive use of
“dual rate” contracts to bind shippers to the conferences and stave off non-con-
ference carrier competition. These dual-rate contracts, also referred to as “loyalty
contracts,” offered discounted rates to shippers who agreed to use only conference
carriers. The Supreme Court ruled in Federal Maritime Board v. Isbrandtsen Co.,
356 U.S. 481 (1958), that dual rate contracts violated the Act.

In the wake of the Isbrandtsen decision, Congress amended the 1916 Act in 1961
to permit dual-rate contracts, though limiting the permissible discount to 15 per-
cent. At the same time, Congress also amended the Act to require the filing of tar-
iffs, transferred the Board’s authority to an independent Federal Maritime Commis-
sion, and gave the Commission the power to disapprove agreements between and
among carriers that were “contrary to the public interest.”

In 1984, Congress substantially rewrote the 1916 Act. The Shipping Act of 1984
broadened the antitrust exemption for carrier agreements and streamlined the regu-
latory process for those carrier agreements. The exemption from the antitrust laws
was expanded to cover not only agreements that had gone into effect under the Act,
but also activities, “whether permitted under or prohibited by this Act,” if they were
undertaken “with a reasonable basis to conclude” that they were pursuant to an ef-
fective agreement. The antitrust exemption was further expanded to cover inter-
modal through rates incorporating rail, truck, and ocean legs. The 1984 Act abol-
ished the Commission’s public interest standard for reviewing carrier agreements.
A carrier agreement would no longer require Commission “approval,” but would go
into effect—and thereby become immunized from the antitrust laws—45 days after
filing or submission of any additional information requested by the Commission. As
a result of the 1984 Act, once an agreement has been filed, the only way it can be
challenged, as anticompetitive, is if the Commission seeks to have a court enjoin the
agreement on grounds that it is “likely, by a reduction in competition, to produce
an unreasonable reduction in transportation service or an unreasonable increase in
transportation cost.” (To the best of our knowledge, the Commission has never filed
such a challenge.) The 1984 Act otherwise retained the common carrier provisions
of the 1916 Act, as amended in 1961, under which the conferences were required
to file published tariffs with the Commission, as well as the list of specified prohib-
ited acts. The Act provided for the use of service contracts in limited circumstances.

Next came the Ocean Shipping Reform Act of 1998. The 1998 Act took some nota-
ble competitive steps, but it stopped short in some important respects. On the pro-
competitive side, the 1998 Act guarantees that conference members can take “inde-
pendent action” on service contracts—that is, can negotiate service contracts with
a shipper at rates that differ from the conference tariff—and thereby compete for
large volumes of business by offering discounted rates. The 1998 Act improves on
the 1984 Act not only by requiring shipping conferences to permit individually nego-
tiated service contracts, but also by helping protect carriers from anticompetitive
pressure from the conferences by prohibiting the conferences from requiring carriers
to disclose the rates in those service contracts and by eliminating the requirement
that the negotiated rate be made available to all similarly situated shippers.

However, the 1998 Act also allows conference members to adopt so-called “vol-
untary” guidelines regarding individual service contracts, which a conference can
use, along with its already significant influence over its members, to signal them
as to expected behavior. At a minimum, this can be used to discourage vigorous
competition with respect to individual service contracts.

These and other provisions of the 1998 Act perpetuate the conference system, ei-
ther by facilitating intercarrier agreements that would be unlawful in the absence
of an exemption or by restricting the ways in which conference members can mean-
ingfully compete on an individual basis for the business of large and small shippers
alike. The conference system could not exist in the absence of an antitrust exemp-
tion.

Such an exemption no longer makes sense, especially at a time when countries
all over the world are turning to competition, rather than antitrust exemptions and
regulation, as the best hope for economic prosperity.
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THERE ARE NO GOOD RATIONALES FOR THE ANTITRUST EXEMPTION

We know the benefits of competition: low prices, innovative service, and efficient
operations. Yet shippers—and consumers—have been denied the full benefits of
competition because carriers have been able to persuade policy makers over the
years that the ocean shipping industry has certain characteristics that make it nec-
essary to protect carriers from competition.

Supporters of the antitrust exemption for ocean carriers have been reciting essen-
tially the same rationales from the beginning. The rationales tend to fall into two
categories: those based on the economics of shipping and those based on the inter-
national nature of the business. Whatever may have been the force of those ration-
ales at the time the exemption was first enacted in 1916, they have become increas-
ingly dubious in the years since, and are particularly so in the current economic and
legal environment. They do not justify a departure from the competitive principles
that other industries throughout our country—and much of the world—have come
to live by.

A consistent theme of those supporting an antitrust exemption, rather than com-
petition, has been that carriers need protection from the consequences of “too much”
competition. Absent an exemption to allow collective decisionmaking by carriers, the
fear expressed has been that carriers would engage in rate wars that might result
in certain carriers being unable to cover their capital costs, which would ultimately
drive these inefficient carriers out of the market.

In other words, carriers should be exempt from the antitrust laws because, absent
the ability to collude, shipping costs would be lower. In our view, this is a seriously
flawed public policy. As the General Accounting Office stated in a 1982 report to
Congress, a primary objective of shipping conferences “is to increase the profits real-
ized by their members as a group.” This is why cartels form. But simply because
competitors desire to collude in order to inflate their joint profits does not mean that
it is good public policy to allow them to do so. In fact, the contrary is true.

Furthermore, this rationale is difficult to accept, even on its own terms. Argu-
ments based upon concerns about “ruinous” or “destructive” competition are often
made, but are virtually never substantiated. Congress has heard them many times
before, often with respect to transportation industries such as railroads, airlines,
and motor carriers. At one time or another, each of those industries was subject to
pervasive federal regulation and enjoyed a broad exemption from the antitrust laws.
Over time, however, each of them has been substantially deregulated and the appli-
cable antitrust exemption has been curtailed or eliminated, with the result that
competition has increased for shippers and consumers, and without the horrible con-
sequences predicted by industry. In fact, economists have often found that a “regu-
lated” cartel yields the worst of both worlds: high prices and low profitability, as
companies over-invest in capacity and lose the incentive to innovate and operate ef-
ficiently. Certainly, the ocean shipping exemption has not saved U.S. carriers.

Another rationale for the exemption has been that the international character of
ocean shipping somehow made it inappropriate to subject the industry to the anti-
trust laws. The notion has been that it would be unfair to apply U.S. antitrust laws
just to U.S. carriers, but that attempting to apply them to foreign carriers as well
would provoke our trading partners. Whatever may have been the validity of such
a concern many decades ago, it has no continuing validity today. There has been
no doubt for many years that U.S. antitrust laws can properly be applied to foreign
persons engaged in commerce with the U.S. and that the transportation of freight
between the U.S. and a foreign country falls well within that principle. Thus, for-
eign carriers serving the U.S., no less than U.S. carriers serving the U.S., are sub-
ject to our antitrust laws with respect to those activities. Furthermore, in the inter-
vening years, foreign governments have made a pronounced shift to embrace free-
market competition and to adopt and apply antitrust laws. Indeed, it is ironic to
note that the most significant recent antitrust enforcement action with respect to
ocean shipping in U.S.-Europe trades was taken by the European Commission a few
years ago, when it imposed fines on U.S. and foreign carriers operating between the
United States and Europe after determining that they had exceeded the scope of the
applicable European exemption. This puts to rest any contention that it would be
inappropriate, as a matter of fairness or comity, for the United States to apply its
antitrust laws to carriers operating to or from the U.S.

Perhaps a final rationale—and one that reflects both the economics and the inter-
national character of shipping—is that some foreign countries subsidize their state-
controlled carriers and operate them for reasons other than profit. This was a sig-
nificant concern to U.S.-flag carriers in the 1970s, but Congress has already dealt
with that. The Shipping Act of 1984 gave the Commission power to disapprove rates
of such carriers that were below a just and reasonable level.
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In our view, the case for a broad exemption from the antitrust laws has never
been a strong one and is especially weak today. Congress has acted decisively over
the past 25 years to deregulate other transportation industries—railroads, airlines,
and motor carriers—and the predictions that ruinous competition would harm car-
riers and consumers alike never came to pass. The case for continuation of the anti-
trust exemption for ocean carriers is no stronger. Indeed, at a time when the U.S.
model of deregulation—coupled with appropriate antitrust enforcement—is winning
converts around the world, the antitrust exemption for ocean shipping is badly out
of step with the times.

CONCLUSION

Mr. Chairman, the 1998 Act took an important but limited step forward toward
more competition in ocean shipping. The Department of Justice believes that the
proposed legislation would firmly establish competition as the touchstone for this
important industry. We believe that the ocean shipping marketplace can benefit, no
less than other industries, from healthy competitive market forces safeguarded by
appropriate antitrust enforcement.

The Department of Justice urges Congress to enact your legislation and allow
competition to flourish in ocean shipping—subject only to our antitrust laws. A com-
petitive marketplace protected by the antitrust laws will do more than the most
carefully constructed regulatory scheme to allow competitive forces in the ocean
shipping industry to benefit consumers, shippers, the economy, and ultimately the
ocean shipping industry itself.

Chairman SENSENBRENNER. Thank you, Mr. James.
Mr. Hoffa.

STATEMENT JAMES P. HOFFA, GENERAL PRESIDENT,
INTERNATIONAL BROTHERHOOD OF TEAMSTERS

Mr. HoFFA. Thank you. Mr. Chairman and Members of the Com-
mittee, my name is Jim Hoffa, and I'm general president of the
International Brotherhood of Teamsters. It’s a pleasure to be here
today to support H.R. 1253, the Free Market Antitrust Immunity
Reform Act.

On behalf of the 1.4 million members of the Teamsters Union
and the 50,000 truck drivers who haul intermodal containers
throughout the country, I urge you to eliminate the antitrust ex-
emption for ocean carriers.

At present, these foreign-owned carriers reap billions of dollars
in profits off the backs of American workers. Complete elimination
of this exemption, as called for in Chairman Sensenbrenner’s bill,
is the only way to end the systematic exploitation of America’s port
drivers.

Under the current law, ocean carriers are permitted to meet and
discuss the rates they charge for moving a container from the port
of origin to its final destination. Included in this rate is the charge
for moving a container from the U.S. port to the inland point.
Based upon these collective set rates, ocean carriers then negotiate
individual service contracts with shippers.

Once a service contract is finalized, the ocean carrier or its
broker usually contracts out the inland segment of the move to an
independent port trucking company. Unlike their relationship with
shippers, ocean carriers enjoy tremendous leverage over port truck-
ing companies, due to the carriers’ ability to collaborate with one
another with regard to freight rates.

Because the carriers know what the other carrier is going to pay
for inland transport, they can present a take-it-or-leave-it rate to
the trucking companies. Thus, there are no meaningful negotia-
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tions. Trucking companies are then forced to either accept or not
haul the freight at all.

Since the ocean carriers dictate similar rates to all of their port
trucking services providers, the latter is not a viable option. Thus,
trucking companies routinely are left to provide these services at
a rate that barely covers the cost, and sometimes they have to even
operate at a loss.

To compete in this environment, many trucking companies offer
incentives such as no charge for the long hours that port truck
drivers have to spend in port in congested areas waiting for their
loads. Trucking companies also offer additional free services, such
as cleaning out, loading and unloading containers, or waiting for
hours in long lines to interchange containers.

Ultimately, it is the port drivers who actually provide these free
hours of service, not the trucking companies. The wages port driv-
ers receive are unsustainable and below the standards we must
have in this country. Trucking companies pay port drivers poverty-
level wages to offset the losses they absorb from accepting below-
cost trucking rates set by the ocean carriers.

On average, port drivers earn an average effective rate of $7 to
$8 per hour before taxes, and that is during good times. Port driv-
ers receive no health benefits for themselves or their families and
no retirement benefits.

Faced with such hardships, many drivers are forced to choose be-
tween making their truck payments and repairs to their trucks or
feeding their families. As a result, large numbers of port drivers
are operating poorly maintained trucks. And more and more port
drivers have been forced into bankruptcy, losing their homes as
well as their trucks.

In the end, these hardworking men and women and their fami-
lies are forced to rely on public assistance to survive. Their plight
is directly caused by the multibillion-dollar cartel that has flour-
ished at their expense. This is bad policy, and it must be stopped.

Ocean carriers assert that, without this exemption, the effi-
ciencies of movement of freight would be compromised. Specifically,
they are concerned that carriers will not be able to coordinate their
need to carry the capacity that they believe they need. Their con-
cerns are clearly unfounded.

First, if structured appropriately, carriers could enter into joint
ventures or partnerships that would enable them to maximize their
capacity without violating antitrust laws.

Secondly, even if this proved unworkable, nothing in this legisla-
tion would prohibit carriers from using third-party brokers to assist
them in coordinating their capacity needs. Such arrangements are
commonplace in the trucking industry.

Simply put, this legislation in no way threatens the ability of
ocean carriers to move freight efficiently.

Mr. Chairman, there is a great imbalance in the economic forces
at work here. We're talking about a David and Goliath fight, your
average Joe out there driving a truck, who bought a third- or
fourth-generation truck for $25,000, versus these giant ocean car-
riers. Something is seriously wrong with a system where the laws
protect the multibillion-dollar foreign cartel but not the American
citizen who drives the truck, the hardworking port driver.
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We're still operating under a 1916 law that gives the economic
giants of the steamship industry antitrust protection and pros-
ecutes the driver if he meets with three other truck drivers in a
church basement or union hall to consider the idea of getting to-
gether to make—set forth—set rates for themselves to protect their
own existence.

I urge this Committee and the 107th Congress to correct this pic-
ture, to right this wrong, to eliminate this antitrust exemption that
does more harm than good and that no longer serves America.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Hoffa follows:]

PREPARED STATEMENT OF JAMES P. HOFFA

Mr. Chairman and Members of the Committee, my name is Jim Hoffa and I am
the General President of the International Brotherhood of Teamsters. It is a pleas-
ure to appear before you today to support H.R. 1253, the Free Market Antitrust Im-
munity Reform or “FAIR” Act of 2001, that proposes to eliminate antitrust immu-
nity for ocean carriers. I am here today on behalf of the 1.4 million members of the
Teamsters Union, some of whom are already employed in the ports. In addition, I
am here representing the 50,000 truck drivers who haul intermodal containers in
ports located throughout the United States and who, in the near future, will be
Teamsters members. I thank you for the opportunity to address these important
issues.

Notably, this is not the Teamsters’ first appearance before Congress on behalf of
port drivers. Two years ago, the Director of the Teamsters Port Division appeared
before this Committee in support of Representative Hyde’s 1999 Free Market Anti-
trust Immunity Reform Act. Soon thereafter, the Port Division’s National Coordi-
nator testified before the House Transportation Committee on the negative effects
of the Ocean Shipping Reform Act of 1998 (“OSRA”) on port drivers and on the de-
plorable wages and working conditions of those drivers. Our message was then, and
remains today, a very simple one: By allowing ocean carriers to continue to collec-
tively set rates, even through voluntary discussion groups, competition in the inland
trainsportation segment will remain suppressed, and port drivers will suffer the re-
sults.

Most of the participants in the maritime industry ignore the plight of port drivers,
and thus their interests are seldom mentioned in any discussion of maritime trade.
Although widely disregarded, these workers play an integral role in United States
trade. Ships and trains only can transport goods so far; nothing is delivered to or
from a customer’s dock unless it is delivered by a port truck driver.

In my testimony today, I will explain how the perpetuation of ocean carriers’ anti-
trust immunity directly contributes to the poverty level wages and deplorable work-
ing conditions endured by port drivers. To do so, I will briefly describe (1) the eco-
nomic growth in the maritime industry compared to the economic depression experi-
enced by port drivers; (2) the manner through which the ocean carriers’ antitrust
exemption allows carriers to dictate rates and suppress competition in the trucking
industry; (3) how this suppressed competition perpetuates unsafe and unsustainable
Workéng conditions for port drivers; and (4) why this exemption should be elimi-
nated.

1. The Intermodal Industry Has Expanded And Ocean Carriers Have Enjoyed In-
creasing Profits, But Port Drivers Continue To Earn Poverty Level Wages

United States’ ports and the shipping industry form the foundation for inter-
national trade on which the vitality of the United States’ free market economy de-
pends. Foreign trade accounts for one-fifth of the United States Gross Domestic
Product. In 1996, port activities provided employment for over 1.4 million Americans
and contributed approximately $74.8 billion to the U.S. Gross Domestic Product.
Fueled by the advent of the global economy, this foundation has developed at a
rapid pace. International trade experts reported that the global container trade rose
from an estimated 83 million containers in 1990 to 198 million in 2000. In the Port
of Los Angeles alone, container volume increased by over 20% in 2000. And despite
the economic slowdown in 2001, the top 20 U.S. ports still experienced increases in
container volume from 2000. Not surprisingly, experts predict that by 2010 at least
90% of all freight carried by ocean carriers will be transported by intermodal con-
tainers.
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Consistent with this growth, the profits of these foreign-owned ocean carriers, on
the whole have increased over the last three years. Hapag-Lloyd Container Line’s
operating profit for 2001 totaled $168 million, an increase of 17% from 2000. Simi-
larly, P&O Nedlloyd Container Line Ltd. reported record profits of $201 million in
2000, from $7 million in 1999. Even with a decrease in profits for 2001, P&O
Nedlloyd averaged a $40 million increase per year over the last three years. Based
upon these promising statistics, one could easily assume that everyone associated
with the flourishing shipping industry is reaping its rewards. This is certainly true
for the large, foreign-owned carriers and the port authorities, which directly benefit
from increased container traffic at their ports.

This has not been the case, however, for port drivers. Despite the financial success
of the ocean carriers, port drivers earn substandard wages and have not received
any type of pay increase in over a decade. On average, port drivers earn an effective
wage of $7.00 to $8.00 per hour, before taxes. They are not provided health bene-
fits—either for themselves or their families—nor do they receive pension or retire-
ment benefits. As a result, many are forced to choose between making the payments
and repairs on their trucks or buying groceries for their families. Faced with such
hardship, many drivers have been forced into bankruptcy and have lost their homes
as well as their trucks—their primary means of livelihood. Consequently, port driv-
ers and their families are forced to rely on public assistance to survive. Their plight
is directly caused by the multi-billion dollar cartel that has flourished at the ex-
pense of hard working men and women. This is bad policy and must be stopped.

2. The Ocean Carriers’ Antitrust Exemption Suppresses Competition In The Trucking
Industry

Under the Shipping Act of 1916, Congress allowed ocean carriers to enter into
conference agreements (with other ocean carriers) to establish shipping rates, pool-
ing arrangements, and trade route allocations. In the 1970s, a number of United
States ocean carriers were prosecuted by the Department of Justice for exceeding
the scope of their antitrust exemption. In response, Congress essentially rewrote the
1916 Act to broaden the antitrust exemption. Under the Shipping Act of 1984, Con-
gress eliminated the Federal Maritime Commission’s (“FMC”) oversight of the rate-
setting agreements established by the ocean carrier conferences. In addition, Con-
gress broadened the exemption to permit conferences to establish intermodal
“through rates” incorporating rail, truck, and ocean legs of intermodal transpor-
tation.

In 1998, Congress passed the Ocean Shipping Reform Act of 1998 (“OSRA”), with
the hope of introducing a more competitive relationship among ocean carriers.
Under OSRA, carriers are permitted to participate in voluntary discussion groups
to discuss and collectively establish rate guidelines, including inland rates carriers
will charge their customers. In addition, OSRA expressly does not prohibit discus-
sion or agreement among ocean carriers regarding “the charge to the public by a
common carrier for the nonocean portion of through transportation.”! Thus, ocean
carriers may discuss or enter into agreements regarding the rates they will charge
shippers for inland transport and may set “joint through rate[s] by a conference,
joint venture, or an association of ocean common carriers.” 2

The antitrust immunity provided by both the Shipping Act of 1984 and perpet-
uated by OSRA allows ocean carriers to dictate non-sustainable rates in the truck-
ing industry. Through these agreements and discussion groups, ocean carriers col-
lectively establish through rates, which include the aggregate cost of moving a con-

146 U.S.C. §1702(11) and §1702(12). We understand that certain ocean carriers have enterred
into an agreement under which they “discuss, evaluate and reach agreement . . . [regarding]
matters pertaining to the interchange of carrier equipment . . . for shippers and consignees.”
Ocean Carrier Equipment Management Association, FMC No. 202-011284-048, Art. 2. Under
its terms, certain carriers agree that they are not authorized to “negotiate, agree upon, or jointly
contract for freight rates or compensation to be paid by the parties to motor carriers and/or port
truck drivers.” See id. at Art. 5.8. Although the language in this agreement is a step in the right
direction, it falls well short of protecting against rate setting for inland transportation. First,
it is not binding on all ocean carriers. Second, even though the signatory carriers may agree
not to set trucking rates, they are permitted to discuss information (including costs) “related
to any aspect of inland transport.” Id. at Art. 5.9. In addition, under this agreement, carriers
are permitted to discuss charges for insurance, terminal handling, destination delivery, deten-
tion, and many other charges, all of which are used to establish through rate. Thus, albeit indi-
rectly, a ceiling rate is placed on the amount an ocean carrier will pay a motor carrier for the
cost of the inland move. Finally, the language of the Act does not expressly prohibit discussion
among carriers of the “charge to the public by a common carrier for the non-ocean portion of
through transportation.” See 46 U.S.C. 1706(b)(2). Accordingly, under current law, carriers are
permitted to discuss such issues.

246 U.S.C. §1709(c)(4).
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tainer from its port of origin to its final destination. Thus, the inland transportation
charge—the charge for moving a container from a port to a customer’s dock or other
destination—is embedded in the established rate.

Based on these rates, ocean carriers negotiate individual and confidential service
contracts with shippers. These rates generally include both the ocean voyage and
the transport of the container from the harbor to an inland point. The ocean carriers
then dictate set rates to trucking companies to provide the inland transport segment
of the move. According to the trucking companies, ocean carriers try to use port
trucking rates to “recoup” the losses they encountered as a result of underpricing
the cost of the ocean voyage. To do so, the ocean carriers dictate rates to the truck-
ing companies that are prohibitively low in order to reduce the ocean carriers’ over-
all cost of transport.

Since the rate negotiated between the ocean carrier and shipper already has been
established, the trucking company is forced to either accept the proposed rate or
forego the work and lose business. As the latter is not a viable business option,
trucking companies are left to provide service at a rate that barely covers their
costs. After the trucking company covers its costs, the port drivers are left to work
for substandard wages with no health or retirement benefits.

At first blush, one could think this market a competitive one. After all, this collec-
tive behavior is what keeps trucking prices low. The problem, however, is that the
forces driving these prices are artificial. Neither supply nor demand influences these
rates, nor does the cost of the service. As a result, port trucking companies are un-
able to compete effectively with one another or to improve their own operations
when they are operating below cost. In the long run, the quality of the service for
the customer is compromised. Most importantly, however, these conditions place the
public at risk as veteran drivers leave the industry and are replaced with less
skilled workers, who generally operate run-down trucks and are forced to pull
unroadworthy chassis. At times, port truck drivers are pulling over 80,000 pounds
of equipment and freight with vehicles that are at best marginally roadworthy and
at worst, grossly unsafe. As a result, both they and the drivers with whom they
share the road are at great danger.

In addition, these practices foreclose the possibility of any competitive movement
in inland transportation rates. When ocean carriers increase their rates, no increase
is passed along to the trucking companies or port drivers. For example, in May
1999, ocean carriers collectively implemented $400 to $900 (per container) shipping
rate increases. Notably, neither trucking companies nor port drivers enjoyed the
“trickle down” effect of that increase. Similarly, in March 2002, the Trans-Atlantic
Conference Agreement implemented a $120 to $150 shipping rate increase (per con-
tainer) for its eastbound trade lanes. Again, no rate increase was passed on to the
trucking companies or port drivers. To the contrary, many port trucking companies
on the East and West coasts recently have received notices from ocean carriers an-
nouncing a rate reduction for inland transport. One ocean carrier, Evergreen Amer-
ica Corp., informed its trucking company vendors that it would be reducing its in-
land transport rates by 5% effective April 15. These unilateral decreases show that
it is the ocean carriers, not free market forces, that control inland transport rates.
And because carriers have no incentive to increase those rates (to the contrary, low
inland transport rates help carriers recoup losses from underpricing the ocean voy-
age), they will continue to set prohibitively low rates for inland transport.

Simply put, ocean carriers’ antitrust immunity gives carriers the ability to estab-
lish through rates that are so low that the cost of inland transport is essentially
treated as a pass-through. Meaningful competition in the trucking industry is elimi-
nated because ocean carriers, rather than free market forces, prescribe inland truck-
ing rates. Consequently, trucking companies are forced to provide inland transport
services at rates that barely cover their costs and are left with little to pay port
drivers.

3. The Rates Established By Conferences and Discussion Groups Cause Port Drivers
to Endure Substandard Working Conditions and Earn Poverty Level Wages

The low inland transport rates dictated by the ocean carriers encourage trucking
companies to squeeze every possible penny and cut every corner in dealing with port
drivers. This dynamic, initially triggered by the ocean carriers’ conference agree-
ments, and perpetuated under voluntary discussion agreements, results in abusive
conditions for port drivers and questionable, from a legal standpoint, practices on
the part of trucking companies, ocean carriers, terminal operators, and shippers. For
example, the following practices have become the norm in the container hauling in-
dustry:
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e Port drivers are forced to spend an average of “3 hours per day” or 15 hours
per week in ports, all unpaid, waiting in various lines to pick up chassis and
containers.

e Port drivers are forced to choose between hauling unsafe chassis, which are
owned by the ocean carriers, or taking their place at the end of a new line
to wait while the maintenance and repair shop makes the chassis barely road-
worthy.

e Port drivers are forced to choose between hauling overweight containers or re-
ceiving no work as a result of their refusal.

e Port drivers are forced to haul improperly labeled containers that often con-
tain hazardous materials. In addition, port drivers sometimes are forced to
clean out these containers without protective gear, proper training, and ap-
propriate means of disposal, thus placing themselves and the public at risk.

e Port drivers are forced to purchase insurance from the trucking company or
the trucking company’s designated company. Trucking companies charge driv-
ers exorbitant administrative fees for this service yet routinely fail to provide
a copy of the policy nor an accounting of the premium payments.

Trucking companies often withhold fuel surcharges they receive from cus-
goniers rather than passing them onto the drivers who actually pay for the
uel.

If a port driver complains about these conditions, he or she is likely to suffer
some retaliation from the trucking company or ocean carrier, either by being
denied future work or simply having their lease terminated with the trucking
company.

Unfortunately, these practices have become standard in the port trucking indus-
try. They are the direct result of the ocean carriers setting substandard inland
transportation rates as permitted by the antitrust exemption perpetuated by OSRA.
Because the ocean carriers set such a low ceiling for inland transport, trucking com-
panies are forced to accept unreasonably low rates from both the carriers and the
shippers. As a result, the trucking companies have done everything possible to re-
coup their losses from port drivers.

4. The Ocean Carriers’ Antitrust Exemption Should Be Eliminated Because Its Origi-
nal Purposes Are No Longer Relevant and the International Community De-
mands It

Congress granted ocean carriers antitrust immunity to place American ocean car-
riers on an even keel with their foreign competitors. Congress also provided this ex-
emption based on the belief that in return for making the enormous capital invest-
ment in vessels and equipment, United States ship owners would earn a secure re-
turn on their investment and, in turn, develop new operations to build United
States foreign trade.

These reasons, which were sound and rational at the time, are no longer valid.
First, there is virtually no United States-owned fleet. In the last few years, ocean
carriers owned and based in the United States have disappeared. Sea-Land has
been sold to Maersk, a wholly owned subsidiary of Denmark’s A.P. Moller. Crowley
Maritime’s South American services were sold to Germany’s Hamburg-Sud, and
American President Lines has been sold to Singapore’s Neptune Orient Lines. Thus,
protecting an American industry can no longer be used as a basis to support anti-
trust immunity. Second, the rationale of protecting ocean carriers’ capital invest-
ment in vessels and equipment so they may preserve another domestic industry is
no longer applicable. It would be one thing if the United States ship building indus-
try was flourishing because these foreign conglomerates were building their new
ships in the United States. That, however, is not the case.

Ocean carriers argue that without this exemption, the efficiency of the movement
of freight will be compromised. Specifically, they are concerned that carriers will not
be able to coordinate with other carriers to meet their capacity needs. At present,
carriers often assist one another by sharing freight when an ocean liner is about
to set sail below capacity. This concern however is unfounded. First, if structured
appropriately, carriers still could enter into joint ventures or partnerships that
would enable them to maximize their capacity. Second, even if that proved unwork-
able, nothing in this legislation would prohibit carriers from using third party bro-
kers to assist them in coordinating their capacity needs. Similar arrangements are
commonplace in the trucking industry. Accordingly, this legislation in no way
threatens the ability of ocean carriers to move freight efficiently.

Moreover, the international community has recognized that ocean carriers no
longer need, nor should they enjoy, the benefits of antitrust immunity. In the Spring
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of 2001, the Organization for Economic Cooperation and Development (“OECD”)3
issued a report—for “discussion purposes”—which recommended that countries “re-
viewing the application of competition policy in the liner shipping sector should re-
move anti-trust exemptions for common pricing and rate discussions.”4 The OECD
explained that “[olne can reasonably expect that removing anti-trust exemptions for
price-fixing and rate discussion, insofar as they contribute to more competition in
the liner industry, would lead to an acceleration of current trends relating to service
quality, decreasing rates, and increasing industry concentration.”® The OECD also
reported that it did not find “convincing evidence that the practice of discussing and/
or fixing rates and surcharges among competing carriers offers more benefits than
costs to shippers and consumers and recommends that limited antitrust exemptions
not be allowed to cover price-fixing and rate discussions.” ¢

Based upon its considered deliberations, in April 2002, the OECD issued its Final
Report calling for the elimination of ocean carriers’ antitrust immunity. The OECD
concluded that “anti-trust exemptions for conference price-fixing no longer serve
their stated purpose (if they ever did) and are no longer relevant.”? Further, the
OECD stated, with regard to voluntary discussion groups, that the “ability for com-
petitors to discuss sensitive market information regarding rates and to suggest pric-
ing guidelines potentially serves to distort the market pricing mechanism, despite
assurance from carriers to the contrary.”8 Finally, the OECD noted that while many
countries “at first, supported the principle of rate-fixing within conferences” they
have since “increasingly sought to reduce the power of liner conferences and provide
shippers with countervailing powers.” 2

Based in part on OECD’s recommendations, the European Union recently an-
nounced that it has launched an extensive review of its own antitrust exemption for
ocean carriers. In addition, the European Union recently prohibited ocean carriers
from jointly setting inland transport rates under the European Union’s antitrust
laws.10 The European Commission held, and a European court affirmed, that the
members of the conference had infringed upon their ocean carrier antitrust exemp-
tion by “agreeing [on] prices for inland transport services as part of a multimodal
transport operation for the carriage of containerised cargo between northern Europe
and the Far East.” 11

The ocean carriers’ argued that the establishment of inland rates among the con-
ference members’ in-house or contracted trucking companies produced no appre-
ciable effect on trade between Member States of the European Union.'2 The court
rejected this argument and found that although ocean carriers were establishing in-
land rates for only some portion of port trucking providers, the practice produced
an anti-competitive distortion of the inland transport market. As in Europe, ocean
carriers in the United States dictate the inland rates for the majority, if not all, of
port trucking providers. As a result, the market for inland transportation services
is distorted because it is dictated by the ocean carriers, rather than by the natural
forces of supply and demand. The European Union now prohibits ocean carriers
from establishing rates for the inland transportation segment of intermodal freight.
Congress should follow this important decision and eliminate antitrust immunity for
ocean carriers and allow inland transport rates to be determined by a free market.

In conclusion, by allowing ocean carriers to continue to collectively set rates, even
through voluntary discussion groups, competition in the inland transportation seg-
ment will remain suppressed, and port drivers will suffer the results. Mr. Chair-
man, in 2000, critics of Mr. Hyde’s bill argued that we should wait two more years
and give OSRA a chance to work before stripping the ocean carriers of their anti-
trust immunity. In 2000, we argued against waiting because we feared that, in that
time, too many American port drivers would lose their trucks, their homes, and

3The OECD represents 30 member countries that all share a commitment to democratic gov-
ernance and a market economy. Principally, the OECD conducts research and issues reports,
statistics, and publications on trade, education, and science and development.

4 Organization for Economic Co-Operation and Development, Draft Liner Shipping Competi-
tiosnl CI;OIicy Report, dated November 6, 2001, (“OECD Draft Report”) at 72.

6 OECD Draft Report at 73.

7Organization for Economic Co-Operation and Development, (Final) Liner Shipping Competi-
tion Policy Report, dated April 16, 2002, (‘OECD Final Report”) at 77.

8 OECD Final Report at 78.

9 QECD Final Report at 74.

10In Case T-96/95, Judgment of the Court of First Instance (Third Chamber), {12. Inland
transport includes “inland transport to the port, and inland transport from the port of destina-
tion to the place of final destination.” 15.

117d. at q23.

12]d. at 4 83.
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their livelihoods. The decision to wait, in hope for increased competition among
ocean carriers, only has brought 50,000 port drivers closer to poverty and that many
families closer to despair. Our message is a simple one. We asked you then, and
we ask you again today, to end the systematic exploitation of port drivers by for-
eign-owned ocean carriers.

Mr. Chairman, thank you again for the opportunity to address this important
issue. I truly hope that Congress will take action to create a fair and sustainable
market place for the port trucking industry. Thank you.

Chairman SENSENBRENNER. Thank you, Mr. Hoffa.
Mr. Coleman.

STATEMENT OF ROBERT COLEMAN, CHAIRMAN, PACIFIC
COAST COUNCIL OF CUSTOMS BROKERS AND FREIGHT FOR-
WARDERS ASSOCIATION

Mr. COLEMAN. Thank you, Mr. Chairman.

My name is Robert Coleman. I am chairman of the Pacific Coast
Council of Customs Brokers and Freight Forwarders Association.
This is an organization that represents people in the business of
providing international trade services to companies who manufac-
ture products for export and who grow agricultural products for ex-
port. We also represent importers who import component parts. In
addition, I am speaking on behalf of the National Customs Brokers
Association of America and the Agricultural Ocean Transportation
Coalition.

We are all small businesses providing international trade serv-
ices to American manufacturers and American importers. We gen-
erally represent small- and medium-sized businesses who manufac-
ture products, who grow products, and importers who bring in com-
ponent parts and finished products. These businesses that we rep-
resent are the backbone of our U.S. economy. They pay taxes, they
provide payrolls, they provide employment in every one of your dis-
tricts.

Giant companies rise and fall, as we have all seen in the past
few months. It’s the small- and medium-sized business and entre-
preneur who provides and helps maintain our economic stability.

This is not a case—as Mr. Hoffa alluded to, this is not a case of
a giant U.S. company versus a small U.S. company who simply
can’t be competitive in the marketplace. This is the case of foreign
and, in many cases, State-owned cartels who manipulate pricing
and capacity in regards to ocean transportation. In effect, they con-
trol my customer’s ability to sell his product, his U.S.-made prod-
uct, into the foreign marketplace.

It also affects the U.S. marketplace, because most things today
tend to be imported. And when you and I go to the cash register,
the cost of ocean transportation has a very, very large role in the
price that we’re paying when we purchase products.

I think that my testimony has been submitted, but I wanted to
cover just a couple of new developments that have taken place
since I testified 2 years ago before Chairman Hyde then.

It’s important to note that Congress is not the only one looking
at this issue. You alluded to the OECD, who just issued a report
urging member countries to review antitrust immunity laws. The
European Community has continued to limit the exemption of anti-
trust carriers serving Kurope. Ocean steamship carriers can no
longer collectively set rates for European inland cargo movements.
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We've had recent cases where carriers have once again abused
the antitrust immunity for discriminatory purposes. The Trans-
pacific Stabilization Agreement is a cooperative working agreement
among 14 ocean carriers serving inbound transpacific trade, which
incidentally covers 80 percent of the capacity in the eastbound
trades. These carriers are protected by antitrust immunity.

They have recently assessed nonvessel operating common car-
riers—which in layman’s terms are simply cargo consolidators,
which is what we do. We represent small businesses who do not
have the wherewithal to generate large container loads. And so we
provide that service to them, and then we deal with the steamship
lines.

They have added surcharges of more than $300 a container over
a direct cargo shipper, which is a discriminatory practice against
every one of my clients. The National Customs Brokers and Freight
Forwarders Association have filed a formal petition with the Fed-
eral Maritime Commission to look into this policy.

This spring is an example. We encountered a threat via the
Westbound Transpacific Stabilization Agreement specific to refrig-
erated containers. There was a scheme concocted that would basi-
cally penalize a carrier $1,000 per container if they released any
more refrigerated containers in 2002 than they did in 2001. This
has a devastating effect on any agricultural shipper.

I think that we just have to remember that transportation is a
huge component of the landed cost of U.S. products, both in the
United States and anything that’s sold abroad. We need to also re-
call that antitrust immunity has done nothing to protect the U.S.-
flag merchant marine. Antitrust immunity, which has existed since
1916, has declined and, in the past year, has disappeared com-
pletely.

The people who are testifying before you on behalf of former U.S.
companies are now employees of Dutch and Singapore companies,
which together with a Canadian company now own what is left of
the U.S. container fleet. Antitrust immunity didn’t save these com-
panies.

Because of that, we support your act, sir.

[The prepared statement of Mr. Coleman follows:]
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PREPARED STATEMENT OF ROBERT COLEMAN

PACIFIC COAST COUNCIL OF CUSTOMS BROKERS & FREIGHT FORWARDERS ASSN.
ROBERT COLEMAN, CHAIRMAN

BEFORE THE
JUDICIARY COMMITTEE, U.S. HOUSE OF REPRESENTATIVES

HR 1253, FAIR MARKET ANTITRUST IMMUNITY REFORM (FAIR) ACT OF 2001
JUNE 5, 2002

Good morning, my name is Robert Coleman, President of Total Logistics
Resource, and speaking as President of the Pacific Coast Council of Customs Brokers
& Freight Forwarders Association. The PCC is the organization that represents the
independent customs brokers, freight forwarders and NVOCC's along the West coast.
We are comprised of five local associations: San Diego, Southern California, Northern
California, Columbia River and Washington State. In total, we represent 8,000
individuals engaged in facilitating international trade along the nation’s largest trade
gateway.

| am also speaking today on behalf of the National Customs Brokers &
Forwarders Association of America and the New York/New Jersey Foreign Freight
Forwarders and Brokers Association. My biography and statement that neither my
company nor these organizations received federal grants, contracts, or subcontracts, is
attached to this statement. | am pleased to appear before this Committee again, for the
first time under your Chairmanship, to endorse your legislation which would level the
playing field, and help assist US manufacturers and farmers be competitive in the
global marketplace, by eliminating ocean carrier antitrust immunity. This is not just
theoretical. Your bill would have measurable benefits.

The global and US economy is weak, and the US dollar remains strong relative
to foreign currencies; thus demand for US exports remains weak, and American
consumer demand has not yet recovered. Further, the ability of US industry/agriculture
to seli into foreign markets is severely constrained by the high value of the US dollar,
making it difficult for US exporters to offer a competitive landed cost. To the extent that
ocean transportation is a very significant component of the landed cost, it is incredibly
important that US ocean transportation services be as competitive as possible. I'm not
just talking about the price of those services, but their predictability and stability. We
believe that HR 1251 if enacted, would go far to assure that ocean transportation
services serve the best interest of the overall US economy.

NEW DEVELOPMENTS

Mr. Chairman, there are a number of developments which have occurred since
the previous hearing on this legislation.
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. First, the Organization for Economic Cooperation and Development (OECD)
issued a report, just this spring, which urges member countries to review the ocean
carrier antitrust laws and seriously questions their value, specificaily making the
recommendation that the antitrust immunity be lifted.

Second, the European Community has continued to limit the exemption from
antitrust laws for ocean carriers serving Europe. Ocean carriers can no longer
collectively set rates for European inland cargo movements. In the past, one of the
arguments for maintaining ocean carrier antitrust immunity here in the US was that we
wanted to assure that our laws were compatible with those of our trading partners.

Well, it appears that our trading partners are moving forward, without us, to protect their
own manufacturing and agricuiture industries and their consumers, from the collective
ocean carrier pricing.

Third, the carrier's have once again abused the antitrust immunity for
discriminatory purposes. The Transpacific Stabilization Agreement is a cooperative
working agreement among 14 ocean carriers serving the inbound transpacific trades
covering in excess of 80% of the capacity in the east bound trade, which is America's
primary import trade lane. These carriers are protected by the antitrust immunity. Under
cover of that protection, they have determined to arbitrarily discriminate in their service
contract agreements between cargo owners and NVOCCs. They have done this by
assessing NVOCCs two surcharges totaling more than $300 a container while allowing
cargo owners to sign similar service contracts without these surcharges. Some
NVOCCs ship far higher volumes of containers than the cargo owners but they are still
being assessed the two surcharges.

The National Customs Brokers and Freight Forwarders Association and
International Association of NVOCCs, Inc. have formally petitioned the Federal Maritime
Commission to investigate and take action against this collusive activity.

Fourth, we have seen here in this country what | would frankly consider a really
poorly conceived scheme which demonstrates why the injuries to US industry and
agriculture which collective carrier actions-are contrary making can impose. Simply put,
while this country is trying to work its way out of a recession, largely by producing and
exporting more products, the ocean carriers developed a scheme which would punish
any carrier which increased the amount of US refrigerated exports it would carry.

This spring we encountered an example of the threat to dependability of US
ocean transportation services posed by collective activities of ocean carriers. The
Westbound Transpacific Stabilization Agreement proposed to manipulate the
availability of containers carrying refrigerated products to foreign markets. The export
of refrigerated products such as beef, grapes and tree fruit, processed foods such as
frozen french fries, is critical to sustaining our economy and bringing us out of the
current recession. The ocean carriers which control most of the container space for US
shipments destined for Asian markets formulated a scheme to reduce growth in export
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capacity. Specifically, carriers which had invested in new equipment to more efficiently
carry US exports would be penalized in the amount of $1,000 per container for every
container they carried in 2002 above the containers carried in 2001. Carriers which
reduced their carriage of refrigerated exports would be financially rewarded. | know this
sounds amagzing, but its true. The WTSA’s proposal was in fact submitted to the
Federal Maritime Commission and | ask that it be included in the record of this hearing.

If we are to bring this country out of recession, we need to do it through
international trade and by exporting MORE. | thought that in the current debate over
Trade Promotion Authority, everybody, including those who voted against TPA believed
that the US industry and agriculture should be able to export and sell MORE US
products overseas. How does penalizing a carrier which invests in new equipment so
that it can more effectively carry more US exports, serve the interests of this country?
This is the kind of collective manipulation of the marketplace that we find so contrary to
this country's interest. This collective carrier activity will not be possible once your
legislation is enacted.

The Committee should recognize that | am representing organizations comprised
overwhelmingly of small businesses. Our companies are almost all based here in the
U.8. and owned by U.S. citizens. Our business is the facilitation of international trade,
particularly for the U.S. importers and exporters who are themselves small businesses
and do not have the volume or wherewithal to employ their own in-house export or
import departments. We as freight forwarders serve essentially as the export
department for most U.S. small business exporters. Transportation is a huge
component of the landed cost of U.S. products sold abroad. We are the ones who
negotiate on behalf of U.S. exporters for transportation arrangements which will aliow
them to sell competitively abroad. If we as forwarders and NVO's are not able to
successfully negotiate or arrange international transportation, then many U.S. exporters
are locked out of foreign markets.

CARRIERS USE ANTITRUST IMMUNITY TO INJURE U.S. SMALL BUSINESS

We should emphasize that we see no problem with continuing the antitrust
immunity accorded to port authorities and marine terminal operators. We appreciate
the fact that your legislation distinguishes between port authorities and ocean carriers
and would maintain the antitrust immunity for port authorities.

In contrast, antitrust immunity for ocean carriers is simply bad for the economy of
the United States. We know, because we are engaged in facilitating virtually all import
and export transactions to and from this country. | am not ;peaking about a

- hypothetical problem. There are many many instances which demonstrate that @he
ocean carriers can and do use their antitrust immunity in a manner which is detrimental
to the U.S. economy, and to the thousands of smali businesses | am representing here

today.
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Collective Carrier Actions To Deny Freight Forwarding Services To Small U.S.
Exporters

For example, utilizing their antitrust immunity, the ocean carriers during the early
1980's agreed upon and set rates of compensation for ocean freight forwarders at
levels sufficiently low as to literally drive some companies out of the export business.
The carriers’ presumption, | take it, was that by cutting out the freight forwarder, the
exporter would deal directly with the steamship line. The difficulty is that the small U.S.
exporter does not have the capability of learning about ocean transportation, of
determining the optimal routing, of deciding whether cargo should go by air or ocean,
whether it should go by break bulk or containerized vessel, who should make
arrangements for trucking and warehousing, how to handle documentation, and how to
have the product delivered to the customer on the other end. And the small shipper
who calls the conference carrier, may or may get a return phone call, particularly if the
customer only has one or two containers to ship.

But customer service is not the first reason ocean carriers form conferences; the
reason is clearly to increase revenue. By agreeing to reduce the compensation to the
freight forwarder, there was no consideration of the impact on the U.S. exporter,
particularly the small companies. In fact, it took an Act of Congress, vigorously
opposed by the ocean carriers, to prevent carriers from collectively setting forwarder
compensation rates below unreasonable levels. Keep in mind, that at no time did
Congress say that an ocean carrier was required to pay a certain amount of
compensation to a freight forwarder, Congress only said that the ocean carriers could
not act collectively to set rates below reasonable levels. Even so, carriers fought hard
against this provision.

Collective Carrier Actions To Discriminate Against The Small U.S. Exporter/importer

The ocean carriers have used their antitrust immunities to injure American
business in ways that are quite subtle. For example, NVOCCs have experienced
blatant discrimination, which hurt not only our own businesses, but the relatively smaller
U.S. importers that we assist. NVOCCs acquire cargo space from the carriers and then
resell portions to the small importer or exporter. These importers and exporters come
to us, because the big steamship lines are not interested in selling 1/4 or even 1/8 of a
container load. So we do that. If we did not, these small importers and exporters
simply could not engage in international trade.

Relatively recently, the carriers, even though required by law to treat all shippers
equally and not to discriminate, imposed an unwritten policy charging NVOCCs $250
per container more than if they sold the container space to the cargo owner. In other
words, a large importer, say a national discount chain, which imports numbers of .
container loads, could negotiate a low per-container price directly with the steamship
lines. But the smali bicycle shop which only imports enough bicycles to fill half a
container requires the service of an NVOCC who, in many cases, offers the ocean
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carriers cargo volumes matching - - or exceeding - - those of cargo owners. In this way,
both the NVOCC and the small importer were penalized, discriminated against. Who
pays for this? The small U.S. business who might lose the ability to import or export
profitably, and her customer, the U.S. consumer, pays more. Not every bicycle is sold
at chain stores, there are independent bike shops. They are small businesses. The
many challenges they face , should not be, in my view, include discriminatory treatment
by foreign ocean carriers who are allowed to collectively discriminate against them
because Congress has given them immunity from U.S. antitrust law.

Carriers Collectively Police And Restrict The Rates Paid By Small Shippers

As NVOCCs, we serve the small U.S. exporter and importer. We purchase
transportation from an ocean carrier and resell it to the small importer and exporter who
does not have the volume or the negotiating clout to interest or attract the attention of
the ocean carrier itself. Under the Ocean Shipping Reform Act of 1998, ocean carriers
are aliowed to negotiate confidential transportation contracts with their shippers
customers, and that includes contracts with the NVOCCs. However, we the NVOCC
are not allowed to keep the terms of transportation that we are providing to our
customers (again generally the smaller importer and exporter) confidential. So while
the big shipper can keep its terms confidential, the freight rates paid by small U.S.
business are exposed. Once exposed, they become more easily policed by the carrier
cartels. All businesses should benefit from confidentiality.

All Carrier Agreements Requiring Antitrust Immunity Injure U.S. Small Business

Let me note that the carriers do not like the term “cartel,” so they use other terms
such as “conferences” or “talking agreements” or “stabilization agreements.” In fact the
objective and impact of these arrangements is always the same: to share pricing
information, agreeing on what services will be offered, ports served, commodities
carried. But, they do not require antitrust immunity.

We have found that when carriers do not participate in these collective activities,
they are much more willing to work with the small exporter and importer, and with the
freight forwarder and NVOCC. But when they gather together in these collective
arrangements, they become much more adverse to the interests of the small importer
and exporter and to the freight forwarder and NVOCC who facilitates their cargo
movements. In our view, all carriers should be “independent” just as all our NVOCCs
and freight forwarders are independent, just as every domestic and internationa! airline
and trucking company, and every U.S. business is today.

Carriers can and do engage in efficiency and enhancihg agreements, such as
space sharing, slot charters, vessel sharing. We encourage these‘a'rrangements. They
do not require antitrust immunity. They can be organized much as'jomt ventures are
organized by companies in every other sector of the economy, which must adhere to
U.S. antitrust laws.
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ANTITRUST IMMUNITY BENEFITS FOREIGN CARRIERS-—SERVES NO U.S.
INTEREST

It is devastating to recognize that we have given a complete exemption from U.S.
antitrust laws to a handful of foreign companies who control virtually all of the U. S.
waterborne import and export shipments. To be captive of foreign companies providing
transportation services is one thing, but to grant them an exemption from the rules of
competition which control all other components of the U.S. economy (except major
league baseball) is quite another.

Antitrust immunity has done nothing to protect the U.S. flag merchant marine.
Antitrust immunity has existed since 1916 and sine that time the U.S. ocean liner
industry has declined and in the past year has disappeared entirely. The people who
will be testifying before you today on behaif of two former U.S. companies, are now
employees of Dutch and Singapore companies, which together with a Canadian
company now own what is left of the so called U.S. container fleat. Antitrust immunity
did not save their companies.

Nor has antitrust immunity, which allows the carriers to jointly set prices,
produced any stability. In fact the carriers may even say today that some rates are at
an all time low. If that is the case, where is the stability provided by antitrust immunity?
We can point out that antitrust immunity has made ocean transportation services less
dependable, less predictable and less stable. Even with antitrust immunity many
ocean carriers have gone out of business, others have consolidated, and as | have
said, there are no U.S. companies left. And the carrier conferences use their antitrust
immunity to drive rates through the ceiling, as they have done just recently and in the
U.S./South America trade by suddenly announcing a $1000 price increase for each
container moving between the U.S. and South America.

In the future, as there are fewer companies left, their ability to act collusively, to
jointly agree on transportation prices and services is made even easier. There are
essentially no more (independent) carriers. Those independent carriers in the past
were generally more favorably disposed to the small U.S. importer and exporter and to
the NVOCC and freight forwarder who facilitates their shipments. But even those
carriers are now part of these collective carrier groups.

Absent any benefits for U.S. carriers, there are simply no justifiable rationales for
retaining antitrust immunity. Many of the arguments you will hear from carrier
representatives today will be repeats of the same points made by carri_er )
representatives in the trucking, rail, and aviation industries prior to their deregulation.
Yet, each of those industries is far more vibrant, and serves their customers far better,
now that they are exposed to the rigors of free market competition, thap the_ay were
when protected by the dead hand of antitrust immunity. Like other capital intensive
industries that survive--and thrive--in the free market, ocean shipping should be
released from the failed economic dogmas of the last century.

6
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Carriers Act Without Restriction--The TSA Experience

History has shown that the law which grants antitrust immunity to the steamship
lines has not provided the FMC with the authority or resources to adequately oversee
the steamnship activity.

While the ink was not yet dry on Ocean Shipping Reform Act {OSRA) the carriers
in the Pacific trades, under the TransPacific Stabilization Agreement, engaged in
patently anti-competitive abuses and discriminations against smailer shippers and
NVOCCs that would in any other industry have resulted in civil and perhaps criminal
enforcement actions. - Ignoring contracts and tariff obligations, those carriers collusively
acted to force shippers and NVOCCs to pay substantially higher rates or face the reality
of having their cargo languish on the loading docks in the various Pacific ports. Yet, at
the end of its lengthy investigation of the matter, the FMC elected not to proceed
against the TSA or the individual carriers nor to take any formal action, other than to
levy a nominal $50,000 fine against the carriers for not having recorded what they were
doing in their minutes. The result? This discriminatory activity against NVOCC's
continues today.

As noted above, even as | speak, the TSA carriers are engaged in unfairly
discriminatory actions against NVOCCs by imposing on them surcharges and rate
increases that are not being imposed on cargo owners, some of whom ship even less
volumes of cargo than the NVOCCs.

CONCLUSION

Theoretically, we can do very nice business by keeping our mouths shut and
simply booking cargo at the rates set by the carrier cartels, and collect cur
compensation. But our interests are that of the U.S. small importer and exporter. And

 we have seen, first hand, that the ocean cartels do not care about the small U.S.
exporter and importer; in fact they take every opportunity to put them at a competitive
disadvantage, even driving them out of business. Our industry is interested in
maximizing the import and export business opportunities of the U.S. small business
importer and exporter. It is precisely because the ocean carriers using their antitrust
immunity act in a manner which is adverse to the interests of U.S. exporters and
importers, that we feel compelled to speak today and are united in support of HR 1253,
the FAIR Act.
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Chairman SENSENBRENNER. Thank you, Mr. Coleman.
Mr. Koch.

STATEMENT OF CHRISTOPHER KOCH, PRESIDENT AND CEO,
WORLD SHIPPING COUNCIL

Mr. KocH. Thank you, Mr. Chairman.

The Shipping Act we are discussing today just recently went
through an exhaustive review up here on the Hill. Four years of
congressional effort successfully produced the Ocean Shipping Re-
form Act, which just came into play in 1999. The bill was formed
with the complete involvement and agreement of American ship-
pers, the port industry, carriers, seagoing labor, longshore labor,
and marine terminal operators.

That regulatory regime, administered by the Federal Maritime
Commission, is working as Congress intended. The FMC’s 2-year
report on the act confirms that, and the marketplace confirms that.

The OSRA regime does have a limited antitrust exemption, but
it is hardly blanket immunity, as our testimony points out. It is
limited and is part of an entire regulatory system administered by
the FMC. It is internationally understood and accepted. No nation
in the world applies its national antitrust laws to international
liner shipping.

It does not, as Mr. Hoffa said, provide antitrust immunity for
carriers to set trucking rates. And it has been identified by the
OECD as a model worthy of emulation around the world in a suc-
cessful demonstration of how to get around the impasse over theo-
retical debates about the antitrust law’s application to this indus-
try.

More importantly, the Shipping Act has successfully produced ex-
actly what you would want from this international transportation
industry. There are no regulatory barriers to entry. There is a huge
array of carriers and services from which to choose. There are no
switching costs. There is intense price competition, which I'll come
back to. There’s ample capacity to handle all importers’ and export-
ers’ needs at any time of the year. There’s high-quality service.
There’s an expert Government agency to deal with any problems.
And there are regulatory policies that work internationally, are ac-
cepted, and result in no conflict of laws. And it’s sufficiently stable,
where carriers continue to invest in this business.

Let me come back to one of those characteristics, which is in-
tense price competition. As our testimony shows, there can be no
question that competition is fierce in this industry, that rates are
at historic lows, and that lines are losing hundreds of millions, if
not billions, of dollars this year.

Mr. Coleman has talked about the devastating effect on agricul-
tural shippers, about the rates. The Department of Agriculture—
and this is a Department of Agriculture report issued just a couple
of months ago, and the Agriculture Department is not a historical
supporter of the maritime industry—said that rates are lower now
than they were in 2001 when they were perceived to be, “extraor-
dinarily low,” that they are “remarkable,” and at times they are
below variable cost.

Shippers are increasingly worried also about the viability of ship-
ping lines, according to the Department of Agriculture. One head
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of a shippers’ association recently said: If I were a shipping line,
I would not accept some cargo. It’s not commercial.

Mr. Chairman, there is no shortage of competition in this indus-
try. There is no problem that H.R. 1253 would fix in the port in-
dustry. The carrier, seagoing labor, and longshore labor do not sup-
port undoing the Shipping Act. The bill would further destabilize
an industry that needs to have confidence in what kind of regu-
latory environment it will be conducting its business in. That was
the reason for OSRA, and OSRA is working.

Several of my colleagues on this panel today have criticized the
Shipping Act. The Justice Department criticizes it, saying there is
not adequate competition but provides not a single fact to buttress
that argument. And they cannot identify any nation in the world
that applies antitrust laws to this industry.

Regarding the Teamsters’ issue, let me be clear again, ocean car-
riers do not have antitrust immunity under the Shipping Act to
agree on the rates they pay truckers. Mr. Hoffa criticizes the car-
riers’ limited antitrust immunity, ironically saying not that the sys-
tem is insufficiently competitive but that it is too competitive and
that carriers’ antitrust immunity is resulting in carriers charging
their customers too little, and as a result, the carriers are taking
it out on the port drivers by trying to cut costs. The logic that anti-
trust immunity results in carriers charging U.S. importers and ex-
porters too little is, at its very best, inconsistent with Justice’s view
and is plainly illogical.

Further, if H.R. 1253 were passed, it would do nothing to address
Mr. Hoffa’s fundamental concern except make it worse; H.R. 1253
would, amongst other things, destabilize an already highly competi-
tive business, produce destructive competition, discourage invest-
ment, drive people out of business, and put more pressure on rates
paid to truckers not less.

Furthermore, even if the bill were enacted, ocean carriers would
still provide their customers with the through rates he talked
about, that Mr. Hoffa said are too low, even if they don’t have anti-
trust immunity, because that’s what the customers demand of the
ocean carriers.

The real difficulty that Teamsters have, which they testified to
2 years ago, is that U.S. labor and antitrust laws prevent the orga-
nization of port truck drivers, who are predominantly owner-opera-
tors rather than employees; H.R. 1253 doesn’t address that issue.

In conclusion, today the Shipping Act is working. Ocean carriers
and shippers under OSRA can now operate under individual con-
fidential service contracts and do so. The system is intensely com-
petitive. It does allow carriers to get together and have operating
agreements amongst themselves, which have lowered costs, im-
proved efficiency and frequency of service, and provide for more ef-
ficient utilization of capacity.

Those agreements also do allow limited rate-stabilization discus-
sions to try to help stabilize an industry plagued by overcapacity
and ruinous competition. It is internationally accepted, and it pro-
vides all the desired characteristics I mentioned earlier.

We appreciate the Committee’s interest in the industry, Mr.
Chairman. And we hope that a close analysis of the facts about the
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industry and the Shipping Act will show the Committee that no
further legislation is needed in this area.
[The prepared statement of Mr. Koch follows:]

PREPARED STATEMENT OF CHRISTOPHER KOCH
SUMMARY AND OUTLINE OF WORLD SHIPPING COUNCIL TESTIMONY
I. INTRODUCTION

Congress just recently concluded an intense four-year review and reform of the
Shipping Act, which regulates international liner shipping. The Ocean Shipping Re-
form Act, which became effective in 1999, was developed by Congress with the sup-
port of shippers, ports, seagoing and shoreside maritime labor and carriers, and it
is working well. H.R. 1253 would repeal that successful compromise and is not sup-
ported by America’s ports, maritime labor or carriers.

II. CURRENT INTERNATIONAL LINER SHIPPING REGULATION

No nation applies its national antitrust laws to international liner shipping, nor
is there any need to do so (pp. 4-5). OSRA has fostered those industry characteris-
tics that any effective economic regulatory system, however structured, should pro-
vide American commerce. Under the Shipping Act, as amended by OSRA, there are:

o No regulatory barriers to entry, and a wide array of carriers and competitive
services from which to choose (pp. 6-9)
Intense price competition, and commercial freedom for carriers and shippers
to agree on mutually beneficial business arrangements (pp.6, 9-14)
e Ample capacity to handle normal trade flows, peak season or surge demand,

and the long-term growth of demand (pp.14-17)

e High-quality service, including reliable ocean and intermodal transportation,
and value-added logistics services (p. 18)
Technological and organizational innovation, and adequate investment in the
continuous improvement of transportation infrastructure (p. 17)
e An expert government agency, the Federal Maritime Commission, to handle

any complaints or problems (pp 18-19)

o Regulatory policies that are internationally accepted and understood, so as to

minimize international conflict of laws (pp 19-20)

o A sufficiently stable regulatory environment to encourage the high levels of
capital investment required to meet the future needs of America’s trade

(p.20).

III. THE VALUE AND IMPACT OF THE INDUSTRY’S LIMITED
AND REGULATED ANTITRUST IMMUNITY

The regulatory system for this international transportation business must be
internationally accepted, and international comity must be respected. The Shipping
Act does that (p. 21). The existing regime also addresses the unique structural fea-
tures of the industry which include (p. 22-25):

o High fixed costs to operate a regularly scheduled service

Relatively inelastic demand for services (meaning that rate reductions very
rarely can increase the market demand for services)

Significant mismatches in demand arising from chronic bi-directional trade
imbalances (import and export volumes often differ widely) and significant
fluctuations in demand

Inelastic supply (carriers must maintain supply at consistent levels sufficient
to meet peak demand, yet are very limited in their ability to rapidly “flex”
supply because of their large fixed sunk costs and the nature of liner shipping
which requires regular service and strings of vessels that call numerous dif-
ferent ports in a single voyage)

o “Lumpy” supply (capacity must be added or withdrawn in large units—name-
ly entire strings of vessels, unlike a railroad which can add or subtract cars
from a train based on variation in demand)

No regulatory barriers to new entry or capacity expansion

Distortive government subsidization of shipping and shipbuilding.
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The Shipping Act does not provide carriers with unrestricted antitrust immunity,
but a carefully constructed regulatory system with ample safeguards and protections
(pp. 25-28). Under this system, carriers may operate under agreements filed and
overseen by the Federal Maritime Commission that enable and promote operational
cooperation and efficiency, and market discussions and diminished market volatility
(pp. 27-31).

IV. CONSEQUENCES OF REPEALING THE SHIPPING ACT’S SUCCESSFUL REGULATORY
SYSTEM

H.R. 1253 proposes radical surgery on a regulatory system that Congress just re-
formed and that is working well. The Antitrust Division of the Justice Department
has theoretical arguments for the benefits of antitrust law and has a preference for
it being the agency to regulate the industry, rather that the Federal Maritime Com-
mission; but, it has no facts showing defects in the results of the present system.
The rationale for antitrust law—namely low prices, innovative service, and efficient
operations—is completely fulfilled under the Shipping Act. Prices are so low that
carriers are losing hundreds of millions of dollars. Service innovations and improve-
ments are numerous and described in this statement, but continued improvement
will require lines to make profits that can be reinvested. Operational efficiency and
cost cutting have been a continuous quest for the industry; in fact, the industry uses
its immunity extensively in efficiency enhancing operational agreements. It is note-
worthy that one consequence of the carriers’ constant, intense pursuit for efficiency
and lower costs—lower trucking rates—is the basis of the Teamsters’ erroneous
complaint about the Act (p. 14). The Shipping Act is a proven, internationally ac-
cepted regulatory regime. There is no reason to believe that H.R.1253 would produce
a superior system; in fact, if enacted, it would (pp. 32-36):

o Cause destructive competition, industry concentration, and fewer competitors

e Discourage investment and disrupt a reliable, efficient, and smoothly oper-
ating international transportation system, and

e Create a discordant, international regulatory dilemma.

STATEMENT OF THE WORLD SHIPPING COUNCIL

The World Shipping Council thanks the Members of the Committee for the oppor-
tunity to provide its views today on H.R. 1253, a bill to amend the Shipping Act
of 1984, as amended.

I. INTRODUCTION

The World Shipping Council is a non-profit trade association of over forty inter-
national ocean carriers, established to address public policy issues of interest and
importance to the international liner shipping industry. The Council’s members in-
clude the leading ocean liner companies from around the world—carriers providing
efficient, reliable, and low-cost ocean transportation for goods reaching billions of
people. The members of the World Shipping Council are major participants in an
industry that has invested over $150 billion in the vessels, equipment, and marine
terminals that are in worldwide operation today. The industry generates over a mil-
lion American jobs and over $38 billion of wages to American workers. The industry
provides the knowledge and expertise that built, maintains, and continually expands
a global transportation network that provides seamless door-to-door delivery service
for almost any commodity moving in America’s foreign commerce. The Council’s
member lines ! include the full spectrum of carriers from large global lines to niche
carriers, offering container, roll on-roll off, and car carrier service as well as a broad
array of logistics services.

The existence of an efficient and innovative international shipping industry, oper-
ating under maritime regulations that enjoy broad international acceptance, is of
critical importance to our member lines, to the international trading system as a
whole, and to the American economy which benefits from the smooth flow of inter-
national commerce. Governments around the globe periodically undertake reviews
of liner shipping regulatory policy. Those reviews, including those recently con-
cluded by Australia, Canada, Japan, Korea and the United States, have all affirmed
that limited antitrust immunity, subject to appropriate safeguards and regulatory

1A list of the World Shipping Council’s member companies is provided as Attachment A. Pur-
suant to the Rules of the House, the World Shipping Council states that it has received no fed-
eral grant or contract which is relevant to this testimony.
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oversight, remains the most effective and widely accepted regulatory regime for
international liner shipping. That remains the case.

In particular, the liner shipping industry worked closely with the Congress, Amer-
ican shippers, the U.S. public port community, and American maritime and shore-
side labor to develop the broad consensus that led to Congress’ passage of the Ocean
Shipping Reform Act of 1998 (“OSRA”). OSRA was designed to achieve a dynamic
balance—one that initiated important and far-reaching changes in the way liner
shipping operates in U.S. international trades while preserving a stable, inter-
nationally accepted regulatory system. The agreement on which OSRA was based
involved three foundational principles for reforming liner shipping regulation: (1)
the ability of an ocean carrier and its customers to negotiate individual, confidential
contracts of their choosing without a carrier conference or discussion agreement in-
hibiting the parties’ ability to agree; (2) the removal of the former U.S. regulatory
requirements of public disclosure of contracts’ terms and “me too” requirements,
which prevented carriers from tailoring contracts to particular shippers’ needs; and
(3) continued limited, antitrust immunity for ocean carriers regulated by the Fed-
eral Maritime Commission.

Unlike industries such as aviation, trucking, rail service, telecommunications and
public utilities, which have been subject to governmental entry and pricing restric-
tions, or enjoy government-sanctioned monopoly status, the liner shipping industry
has always been characterized by free entry and abundant price and service com-
petition. Consequently, the savings and efficiencies that resulted from the elimi-
nation of governmental restrictions and protection in these other industries cannot
be obtained by repealing the limited antitrust immunity that applies in liner ship-
ping. Indeed, the forces of supply and demand dominate the economics of liner ship-
ping, and, in conjunction with the present maritime regulatory regime, ensure that
the inefficiencies that have existed in those other regulated industries are not
present in liner shipping.

II. CURRENT INTERNATIONAL LINER SHIPPING REGULATION

No country applies its national antitrust laws to international liner shipping.

Nor is there any need to. There is no shortage of competition, innovation, effi-
ciency or investment. There are no government or regulatory barriers to entry that
need to be removed. There are no route regulations to remove. There are no rate
regulations to remove. There are no government monopolies to break up. There are
no restrictions on marketing to be removed. There are no nationality investment re-
quirements. There are no bottlenecks or chokeholds that warrant regulation. There
are no significant “switching costs” to address. There are no captive customers to
protect.

In 1999, the Shipping Act’s regulatory regime governing this industry underwent
significant reform pursuant to the Ocean Shipping Reform Act (OSRA). That law
took four years of Congressional effort to enact, and it achieved a hard-won, but
broad, consensus among labor, port, shipper and carrier interests. That effort has
been a success.

OSRA has fostered industry characteristics that any effective economic regulatory
system, however structured, should provide American international trade. Specifi-
cally, in liner shipping today, one finds:

o No regulatory barriers to entry, and a wide array of carriers and competitive

services from which to choose

Intense price competition, and commercial freedom for carriers and shippers

to agree on mutually beneficial business arrangements

e Ample capacity to handle normal trade flows, peak season or surge demand,
and the long-term growth of demand

e High-quality service, including reliable ocean and intermodal transportation,

and value-added logistics services

Technological and organizational innovation, and adequate investment in the

continuous improvement of transportation infrastructure

e An expert government agency, the Federal Maritime Commission, to handle
any complaints or problems

e Regulatory policies that are internationally accepted and understood, so as to
minimize international conflict of laws

e A sufficiently stable regulatory environment to encourage the high levels of
capital investment required to meet the future needs of America’s trade.

The existing liner shipping regulatory regime is remarkably successful and is pro-
viding American commerce with excellent choice, service and value. Today a VCR
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can be transported from Hong Kong to the West Coast of the United States for 70
cents; a bottle of beer can be transported from Europe to North America for 3 cents;
a pair of athletic shoes can be moved from Asia to North America for 40 cents. As
global trade has flourished, expanding faster than our domestic economy, the liner
industry has consistently provided a reliable, efficient global transportation network
to handle America’s trade growth at lower per unit costs.

The efficiency of liner shipping has helped American exporters from every state
develop and maintain markets around the world for a variety of commodities, rang-
ing from paper and forest products, to pharmaceuticals, from fruits and vegetables
to chemicals, from poultry and beef to cotton, and from machinery and automobile
parts to frozen fish.

The industry has also provided American consumers and businesses with inexpen-
sive access to a vast array of goods from around the world, including 75% of the
apparel and 95% of the footwear worn in this country, food products and beverages
from around the world, electronic goods and bicycles, furniture and household appli-
ances, auto parts and tires, machinery and tools, marble and tile, computer equip-
ment and copiers, flowers and kitchenware, coffee and beer, manufacturing compo-
nents and supplies, and thousands of other goods. Last year, the liner shipping in-
dustry transported roughly $500 billion worth of American commerce, or $1.3 billion
of goods per day, through U.S. ports. That represents roughly 4.8 million containers
of export cargo, and 7.8 million containers of import cargo.

Although most Americans never stop to think about it, their homes are filled with
an enormous array of products that liner shipping has transported from abroad at
exceptionally competitive shipping rates. Last year, the cost of transporting all of
these goods—all of America’s oceanborne liner imports, including industrial and
non-consumer goods—was only $133 per American household. That’s an amazing
bargain.

b’ll‘he benefits to American commerce of the existing regulatory regime are consider-
able.

1. No Regulatory Barriers to Entry and a Wide Array of Service Choices

Ocean carriers are able to offer international service without governmental re-
striction on entry. Compared to other modes of international transportation, such
as aviation with its bilateral treaties and agreements that restrict air carriers as
to where they can fly, how frequently, and how much capacity they can offer, liner
shipping markets are impressively open and efficient. This freedom of market entry
helps promote an extensive array of carrier services at competitive prices. New en-
trants and established incumbent carriers can expand and reconfigure their services
as they believe the market warrants.

It is worth keeping in mind this comparison between the relative freedom of liner
markets and the bilateral regimes and attendant restrictions of international avia-
tion when considering what alternatives might result from a decision to repeal the
industry’s limited antitrust immunity. Atomistic competition among individual lines,
with the most efficient carriers being the “winners”, is neither the inevitable out-
come of such a step, nor necessarily the most likely.

Free entry in liner shipping minimizes the risk that any carrier or group of car-
riers can dominate the market and impose above-market rates. Open trades help
ensure that rates reflect the existing, and expected, market conditions of supply and
demand. With no restrictions on new entrants or on the ability of incumbent car-
riers to adjust their capacity or service, as they deem appropriate, unmet demand
for vessel space is at worst a rare and short-lived phenomenon at peak seasons.

Despite the continuing and rapid growth in demand for liner service, overcapacity
is far more common in the industry than are space shortages.2 Even in those rare
instances where unforeseen economic circumstances result in a strong sellers’ mar-
ket, new entry and/or expansion by incumbent lines provides the additional capacity
needed to ensure adequate service. For example, when the Asian export boom to the
United States produced unexpectedly high demand for vessel space and equipment
during the trans-Pacific trade’s 1998 peak season, and demand that strained avail-
able vessel space, the dramatic entry by more than a half-dozen lines in 1999 elimi-
nated the space shortage. Indeed, in 1999, there was an increase in capacity de-
ployed in the Asia/North America route of more than 23 percent.? That strong ca-
pacity growth also reduced the upward pressure on rates. Furthermore, those new
entrants have remained in the Asia/North America trade, and some lines that had

2See, for example, the supply, demand and capacity utilization data provided in the March
22, 2000 Mercer Management Study in “Hearing on the Free Market Antitrust Immunity Re-
form Act of 1999”. Pages 17 through 20 of that study contain figures for the major U.S. trades.
3 Drewry Container Market Quarterly, September 2000, p. 15.
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virtually no presence in that trade prior to 1999 have announced plans to introduce
enough new tonnage to make them leading carriers in the trade in but a few years.4

In spite of some industry consolidation, the liner industry is still far from con-
centrated. The shipping public has a wide array of carriers and variety of shipping
services from which to choose. For example, only one carrier has a market share
above 7.5 percent, and the top ten carriers combined account for only 57.5 percent
of the total containerized cargo carried (exports and imports combined) in U.S.
trades.

MARKET SHARE IN U.S. LINER TRADES (1st Quarter 2002)

Lines TEUs carried | Market Share | Combined
Jan.—March Market Share
2002

1.Maersk- 572,106 13.2% 13.2%

Sealand

2. Evergreen 307,382 7.1% 20.3%

3. APL 280,932 6.5% 26.8%

4. Hanjin 264,420 6.1% 32.9%

5. Cosco 217,990 5.0% 37.9%

6.P&O 186,405 4.3% 42.2%

Nedlloyd

7. Hyundai 171,274 3.9% 46.1%

8. OOCL 166,379 3.8% 49.9%

9. Yang Ming 164,828 3.8% 53.7%

10. MSC 164,382 3.8% 57.5%

All Lines (over | 4,340,611 100% 100%

100)

(Source: JoC/PIERS)

In addition to the existing competition among ocean carriers, non-vessel-operating
common carriers (NVOCCs) provide an additional element of price competition, and
are gaining in market power. NVOCCs dominate the less-than-container-load busi-
ness and are increasing their share of the full container load business. A recent
FMC review of a random sample of service contracts showed that NVOCCs were
parties to approximately 25 percent of the contracts filed with the Commission.5
NVOCC’s control roughly 30 to 40% of the cargo moved. NVOCCs directly compete
against ocean carriers for the business of proprietary shippers, creating another
source of competition in addition to the intense competition among shipping lines,
by purchasing space from ocean carriers on a “wholesale” basis and reselling the
space to shippers on a “retail” basis.

Another important factor in making the existing open system even more competi-
tive are the minimal “switching costs” involved in a shipper’s decision to move its
business from one ocean carrier to another. Mercer Management, in its analysis of
the industry, found that “100 percent of the shippers surveyed consider switching
costs to be insignificant or zero” and that shippers “are ready to switch carriers

4For example, Containerization International’s November 2000 issue noted that the president
of China Shipping Group has stated his intention of growing its container line, China Shipping
Container Line, into one of the top five carriers in as many years. The CI article points out
that CSCL had expanded it slot capacity 70 percent in the previous 12 months, and would likely
double its fleet over the next two years. Today, CSCL ranks number 15 in total cargo carried
in U.S. trades. Similarly, Sinotrans announced last week that it will launch its first string of
containerships in the trans-Pacific beginning in late June. Journal of Commerce, May 28, 2002.

5FMC OSRA Impact Final Report, September 2001, p. 18.
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without hesitation.”¢ As a practical matter, a shipper can easily move its cargo to
the carrier offering the combination of rates and service that best fits the shipper’s
current needs.

In short, the absence of regulatory barriers to entry, the large number of liner
services available, and low switching costs, ensure an open trade in which shippers
enjoy an abundance of competitive choices.

2. Market-Driven Price Competition and Freedom of Contract

Supply and demand play the determinative role in establishing liner shipping
rates and promoting customer-responsive service. The evolution of traditional con-
ferences into more flexible organizational forms in recent years, and the attendant
dramatic increase in one-to-one contracting, have produced a more efficient and re-
sponsive negotiating process that results in business arrangements that are better
tailored to the needs of individual shippers.

Past empirical studies of U.S. liner trades, even in the pre-OSRA environment,
confirmed that market forces operate effectively in liner markets, producing com-
petitive rates that are driven by supply and demand. An FMC study using quarterly
rate data for the major commodities moving in eighteen U.S. trades between 1976
and 1988 found that fluctuations in the supply of and demand for liner shipping
services were the basic cause of rate changes that occurred after implementation of
the Shipping Act of 1984.7

A Federal Trade Commission staff report® produced by economists from the U.S.
Department of Justice’s Antitrust Division and the Federal Trade Commission’s Bu-
reau of Economics, was a subsequent econometric study using the same FMC data
set. That study found no statistically significant relationship between freight rates
and the market share of the conference serving the route—demonstrating that con-
ferences did not act as effective cartels. The authors further observed that “it is also
possible that conferences provide some offsetting benefits, such as increased effi-
ciency in providing a network of ocean transportation services.”

Two other findings from the FTC staff report’s analysis of U.S. trades are worthy
of attention in light of current regulatory policy and industry practices.

e The level of freight rates is significantly lower on routes where conference
members are free to negotiate directly with shippers.

o Increases in market concentration are associated with statistically significant,
but economically small, increases in freight rates.

Today, as the FMC’s two-year study on OSRA’s impact makes clear, carriers and
shippers enjoy full commercial freedom to negotiate freight rates and terms of serv-
ice. According to the FMC’s study, service contracting has more than doubled since
OSRA took effect, with reports that 80 percent or more of the cargo moves under
contracts. And 98 percent of the contracts in the FMC’s sample study were indi-
vidual, confidential contracts.

Thus, OSRA’s contract reforms have eliminated just the sort of conference and
regulatory control over members’ ability to negotiate individual, confidential con-
tracts that concerned the authors of the FTC study.

The other potential issue identified in the FTC study is that substantial market
concentration, while currently not an issue in the industry, could increase freight
rates. As discussed in Part IV of this testimony, if the Shipping Act’s limited anti-
trust immunity were repealed, destructive competition and market instability
would, among other things, lead to rapid industry concentration and higher costs
for shippers.

Any review of shipping trade publications will show that the liner industry is con-
stantly focused on supply and demand interactions, and the economic pressures of
highly competitive rates.

An examination of the change in average freight rates in the 20 years prior to
the passage of OSRA in our two major East/West trades gives some sense of the
chronic financial challenges that the liner industry faces.

6 Statement of Mercer Management Consulting, Inc. before the U.S. House Committee on the
Judiciary, Hearings on the Free Market Antitrust Immunity Reform Act of 1999, March 22,
2000, p.16.

7Section 18 Report on the Shipping Act of 1984, Federal Maritime Commission, September
1989.
8Clyde, Paul S. and Reitzes , James D., “The Effectiveness of Collusion Under Antitrust Im-
munity,” Bureau of Economics Staff Report, Federal Trade Commission, December, 1995. The
study expands on work that began when the authors were DOJ and FTC staff serving with the
Advisory Commission on Conferences in Ocean Shipping.
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Changes in average freight rates in US east-west trades 1978 — 1998™

Current Dollars Real Terms

Trans-Pacific . -32.1% -712.1%
Eastbound

-20.8% -67.5%
Westbound
Trans-Atlantic -4.6% -60.9%
Westbound

+18.2% -51.5%
Eastbound

*Drewry Container Market Outlook, October 1999, page 103.

Similarly, a 1999 study of the major U.S. trades from 1985-1998 found that, with
the exception of the eastbound trans-Atlantic trade, all of the major U.S. markets
recorded losses, with rates declining approximately 25 percent (even before being
adjusted for inflation) over the fourteen-year period. Carrier losses on the major
trade lanes for 1998 alone were estimated to exceed $3 billion.?

During 1999 and 2000, trade conditions supported the carriers’ revenue recovery
efforts. In 1999, the recovery mainly was assisted by the combination of a general
rate increase in the eastbound trans-Pacific trades and a 13 percent increase in
cargo volume, on top of the two previous years’ cumulative volume growth of over
33 percent. A strong recovery in the intra-Asia trades also contributed. In 2000,
there were also improvements in the Europe-Asia-Europe trades and other routes.10
Unfortunately, the recovery didn’t last long. By 2001, deteriorating international
economic conditions, and especially the unpredicted slowdown of the U.S. trades, led
to a sharp decline in international trade.

The following charts illustrate rate trends in various U.S. trades in the period
from 1985 to 2000. They show an overall reduction of ocean transportation costs.
The surge in 1999 and 2000 eastbound trans-Pacific cargo resulted in an upturn in
rates in that trade due to high capacity utilization, but the unbalanced westbound
direction of that trade (with poorer capacity utilization) saw rates fall. That is what
one would expect from supply-demand dynamics.

9Paul F. Richardson Associates, Inc. “Pricing Dilemma in the Global Container Industry”,
May 5, 1999, pages 9-15.

10For additional details see Containerization International, October 2000, “On the Mend,”
pages 53-57.
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Container Export Rate Trend - 5 Year Intervals 1985 - 2000
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Container Import Rate Trend - 5 Year Intervals 1985 - 2000
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These charts 11 show rates for ocean transportation in 2000 lower than they were
15 years ago, even without adjusting for inflation. The following chart 12 compares
import and export rates in the major U.S. trades (not adjusted for inflation) with
the consumer price index, a general measure of economy-wide inflation.

11Source: Paul F. Richardson Associates (2001)
121d. The three major U.S. trades are the trans-Pacific, the trans-Atlantic and the East Coast

United States-East Coast South America.
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Container Rate Composite Index - 3 Major Trades
Vs. Consumer Price Index Urban 1990 - 2000
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And when one looks at what has been happening to rates since 2000, it is clear
that the historical downward trend continues. The current imbalance between the
supply (available capacity) and demand for liner shipping has generated a deep de-
cline in rates. Lines ordered new capacity based on the projected double-digit growth
of U.S. container volumes. However, the value of U.S. liner imports actually de-
clined slightly in 2001, and the already imbalanced, “backhaul” export trades grew
by less than 3 percent, while available capacity grew by nearly 11 percent. Drewry
consultants reported that in the main east/west trades carriers were reporting aver-
age decreases in freight rates of between 15 and 50 percent in 2001.13

In the trans-Pacific inbound trade, average revenue per forty-foot container in
March of 2002 was approximately 24 percent below what the rate was in March
2001.

According to a semi-annual survey conducted by the U.S. Department of Agri-
culture, American shippers of agriculture goods have reported that they are able to
obtain most of the service elements they are requesting in contract negotiations, and
rates are so low that they are not an issue. Well over 90 percent of containerized
agriculture shipments are moving under service contracts, as envisioned by OSRA.14
Specifically, the USDA’s December 2001 report on “Agricultural Ocean Transpor-
tation Trends” 15 states that:

e “The rates for U.S. outbound dry containers, particularly westbound trans-
pacific rates, are approaching historically low levels. Virtually all U.S. agri-
cultural exporters are paying less for transportation than they were in early
2001 when rates were already perceived to be extraordinarily low.”

e “It is remarkable that commodities are reportedly moving in certain trans-
pacific, westbound trades at $225 per 40-foot equivalent unit. Shippers appear
increasingly concerned as to the continued viability of these trade lanes.”

e “Rates are so uniformly low, they are no longer the primary determining fac-
tor for carrier selection. There is a presumption that rates will hit “rock bot-
tom,” so, while agricultural shippers continue to keep an eye on the overall
rates (the base rate plus the surcharges), carriers are now primarily selected
according to service capabilities.”

In fact ocean freight rates in the major east-west trades were so low by the end
of 2001 that the general manager of the Unaffiliated Shippers of America was

13The Drewry Container Market Quarterly, March 2002, page 1.

14“Service Over Rates: With freight rates at historic lows, US agriculture exporters are de-
manding—and receiving—expanded service terms from ocean carriers,” JoC Weekly, February
11-17, 2002, pages 30-31.

15 Agricultural Marketing Service, “Agricultural Ocean Transportation Transportation
Trends,” December 2001, at www. ams.usda.gov/tmd/AgOTT/December%202001/Dec2001—con-
tent.htm.
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quoted as saying: “If I were a shipping line, I would not accept some cargo. It’s not
commercial.” 16
There is no lack of intense competition in the liner industry.

Teamster Allegations

Before concluding this discussion of the marketplace, it is appropriate to address
the International Brotherhood of Teamsters’ arguments against the limited anti-
trust immunity provide under the Shipping Act. Ocean carriers do not have anti-
trust immunity to collectively negotiate or set the rates they pay truckers or rail-
roads. 17 The Teamsters, however, complain that ocean carriers are using antitrust
immunity to agree to through rates (a rate that includes the ocean and inland trans-
portation, such as between Shanghai and Chicago) with American importers and ex-
porters that are too low, and then, as a way to deal with these low rates, don’t pay
port truck drivers enough. It is true that port truck drivers are not highly com-
pensated. It is simply not true that carriers’ limited antitrust immunity is the prob-
lem or results in carriers charging their customers too little or in mistreating truck-
ers. The Teamsters’ allegations before this Committee two years ago were thor-
oughly reviewed by the Federal Maritime Commission, which found them to be
without merit.18 It is also worth noting the irony that the Justice Department, with
no facts, today argues ocean carriers’ rates are too high, while at the same time the
Teamsters argue that ocean carriers’ rates are too low. Ocean carriers’ rates are in
fact too low and currently are resulting in large losses for the lines. But the problem
is the imbalance in supply and demand, not antitrust immunity.

3. Ample Capacity to Meet Demand

There is today no international liner trade without adequate capacity to serve the
trade’s needs. And because of the lack of barriers to entry and the industry’s con-
fidence in today’s regulatory system, there is no market that will not see capacity
added as market conditions warrant. As nations around the world have liberalized
their trade policies, international cargo movements have increased dramatically,
with the growth rates being even more rapid for cargo carried by the liner shipping
industry. This has created a large demand for additional shipping capacity. The
linerdindustry has succeeded in increasing its capacity to service this increase in de-
mand.

World Fleet Annual Annual
Capacity Increase Percentage
(000 teu) (000 teu) Increase
1999 4,335 303 7.5%
2000 4,799 464 10.7%

2001 5,311 512 10.7%
2002 6,105 794 15.0%
forecast

How the liner industry has increased the capabilities of its international transpor-
tation infrastructure to handle the 112% percent growth in the international liner
trades in the last ten years is a story of quiet success. More to the point for pur-
poses of this hearing, the regulatory system that fosters that achievement—the
Shipping Act of 1984—is an essential part of that success.

Worldwide, it has been estimated that over the last seven years (1995-2001) the
liner industry has grown the capacity of the dedicated containership fleet on an av-
erage of about 12.3% per year. In the last three years (1999-2001), approximately
1.3 million TEUs of new capacity have been added, ! and the forecast for capacity

16“Carriers’ Winter of Discontent,” JoC Week, December 10-16, 2001, p

17 Section 10(c)(4) of the Shlpplng Act of 1984, as amended (46 App U. S C '1709(c)(4)).

18FMC’s OSRA Report, September 2001, p. 41-42. The Teamster’s complaint that U.S. labor
laws make it difficult to organize independent owner-operator truckers is beyond the scope or
competence of the shipping or antitrust laws.

19These capacity numbers, while substantial, do not convey the full impact of the new vessels
placed into service. In fact, "each new vessel is employed many times over in the course of a
year. For example, in the trans-Pacific trades a vessel in a string of 5 ships makes approxi-
mately 10.4 roundtrip voyages per year. Thus, one new 5,000 TEU vessel deployed in the trans-
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to be delivered this year (which was ordered before the economic slump and Sep-
tember 11) indicates a larger increase.20

These large increases in capacity were all added by the industry to meet the re-
markable rate of actual and projected growth of America’s foreign trade. Consider
the example of the eastbound (U.S. imports) trans-Pacific trade, which is the largest
trade in the world; it experienced the following recent double-digit year-to-year
growth of container volumes:

YEAR PERCENTAGE GROWTH
OVER PREVIOUS YEAR*
1997 15.1 percent

1998 18.1 percent

1999 12.6 percent

2000 14.2 percent

*Drewry Container Market Quarterly, June 2001, p. 47.

At the Committee’s last hearing on this issue, there was discussion of the period
in 1998 when trade growth was so rapid in the eastbound trans-Pacific trade that
demand temporarily exceeded supply. The industry, in fact, committed to build the
capacity that was projected necessary to handle America’s booming trade growth,
adding 34 percent additional capacity in 1999 and 2000,2! and with the long lead
times required for ship orders, receiving additional capacity in 2001 and 2002. Un-
fortunately, the economy suffered an unexpected slowdown and foreign oceanborne
trade volumes exhibited virtually no growth. As a result, the industry has been
struggling with the resulting overcapacity that it had committed to bring on line to
serve the projected needs of the trade.

Even if one considers only the level of investment in new vessels represented by
this capacity increase, the industry’s commitment to meeting the growing demand
for ocean transportation services is impressive. But carrier investment in capacity
goes well beyond the introduction of new vessels. It also includes investment in tens
of thousands of standard 20-foot and 40-foot containers, as well as specialized equip-
ment routinely provided by many lines, including flat rack, hard-top and open-top
containers, 45-foot containers, reefer containers, high-cube containers, hangertainers
(for apparel), and bulk containers. Carriers also operate inland container depots,
container freight stations, and transloading facilities to allow their customers great-
er flexibility and efficiencies. Shippers require increasingly efficient terminal facili-
ties and intermodal connections, adequate rail service, and on-line booking, docu-
mentation, tracking and payment services. These sorts of “capacity” are also crucial
to ensuring an efficient ocean transportation system.

As discussed later in Part III of this testimony, the liner industry faces significant
challenges in planning its investments to meet growing market demands, including
long lead times in ordering and building new ships, “lumpy” supply additions,
mismatches and fluctuations in demand, and the need for accurate trade growth
forecasts of international markets.

Pacific adds roughly 52,000 TEUs of new annual carrying capacity in each direction, or 104,000
TEUs of new annual capacity for the roundtrip.

20 Drewry Container Market Quarterly, March 2002, p. 39 (Table 3.9).

21 Drewry Container Market Quarterly, March 2002, p.64 (Table 5.2).
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One of the reasons that capacity has been added to meet the increasing transpor-
tation demands of the various trades is the flexibility carriers have to use their lim-
ited, regulated antitrust immunity to discuss a particular market’s needs. By shar-
ing the costs and risks of the added assets, and by having the ability to discuss ex-
isting and projected demand and what rates the market conditions may support, or-
ders for new capacity and the ability to meet market demands for expanded service
are facilitated. Whether as a foundation for cooperative operational agreements, or
as a foundation for conferences or other market discussion agreements that give a
carrier better information to justify making new service or capacity decisions, lim-
ited, regulated antitrust immunity ensures that adequate capacity is made available
to meet any market’s growing demand.

4. Innovation and Investment

As a service industry, liner shipping has demonstrated an impressive history of
continuous technological and organizational innovation. From the initial
containerization of international routes in the mid-1960s, through the development
of cellular vessels, the implementation of intermodal service via dedicated stack
trains, and the provision of increasingly sophisticated special equipment (such as
temperature and humidity controlled reefer containers), to the latest efforts to es-
tablish on-line services, including the development of multi-carrier internet plat-
forms, the industry continues to invest in technological innovations that increase ef-
ficiency, expand markets, and contribute to better management of resources.

Marine terminal automation, on-dock rail facilities at terminals to speed ship-
ments by rail, and increasingly sophisticated tracking and tracing systems are ex-
amples of additional assets developed as part of liner companies’ on-going efforts to
better serve their clients. Carriers are also establishing improved distribution oper-
ations, including programs that give total visibility to a customer’s cargo flow, that
facilitate a shipper’s ability to mix international and domestic freight to build full
truckload shipments, and that substantially minimize delivery costs. Cooperative
supply chain reviews of customers’ operations are another service that can enable
liner companies to add value, increase inventory visibility, produce measurable re-
sults, and reduce costs for shippers. This commitment to innovation pays off for the
shipping public in faster, safer, and more transparent inventory flows.

Organizational innovation has also been important. Carriers have established
operationally integrated multi-trade alliances that provide shippers with:

Broader service networks with more port calls
Additional capacity

More frequent service

Shorter transit times, and

Reduced waiting time and fewer transshipments.

By reducing each carrier’s share of the investment and risk involved in developing
and expanding their service networks, such alliances reduce costs and improve effi-
ciency. That in turn expands the options available to the lines’ customers, and helps
reduce their overall transportation, distribution, and administrative costs.

5. High Quality Service

At present the liner industry not only provides the shipping public with a reliable
and relatively inexpensive ocean transportation system complete with modern ter-
minal services and intermodal links, it is continually working to improve that sys-
tem. Such improvements include faster and more efficient vessels that allow reduc-
tions in per unit costs; modern, technologically advanced terminal handling systems
and equipment; and a growing list of related logistics services.

Working with individual customers to meet special needs and reduce customer
costs, carriers conduct supply chain reviews, address cargo consolidation and
deconsolidation needs of shippers, provide dedicated customer service representa-
tion, develop contracts that combine multiple services, perform quality assurance in-
spections, and offer an assortment of other customized services.

For example, ocean carriers have developed considerable expertise in moving tem-
perature and humidity sensitive goods. Their sales and marketing personnel can as-
sist agricultural shippers, not only in operational matters such as how best to load
cargo in a container, but in helping identify potential markets for their goods. The
liner industry’s successful efforts to develop atmosphere-controlled refrigerated con-
tainers actually helped shippers develop some markets by providing technologically
acceptable, and less expensive, ocean transportation for perishable commodities that
previously could only be shipped by expensive air freight.
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In a commercial environment dominated by individual contracting and character-
ized more and more by the use of business-to-business e-commerce systems, the
services that lines offer are increasingly customized and involve greater participa-
tion in customers’ supply chain management efforts, involving both the physical
movements and the attendant information flows.

Individually, lines are committing substantially more resources to develop and im-
plement value-added logistics services of all kinds. These services allow carriers and
their customers to reduce the time involved in packing, haulage, and consolidation
of cargo prior to ocean shipping, and follow-on stripping and delivery in ways that
sharply reduce lead-time, reduce inventories and associated costs, and increase cus-
tomers’ net profits.

Collectively, members of the industry are developing multi-carrier electronic chan-
nels to make it easier for shippers to conduct business with multiple providers using
common standards for core business transactions (such as booking, documentation,
and tracking shipments).

6. Regulatory Expertise

International liner shipping is subject to oversight and regulation by the Federal
Maritime Commission, which is responsible for identifying and, if needed, address-
ing any anti-competitive conditions or other problems that might arise in the indus-
try. The FMC has well-tested procedures for acting on formal and informal com-
plaints that may arise, and extensive authority to conduct investigations and take
appropriate corrective action when warranted.

The Commission reviews all carrier agreements filed in the U.S. trades before
they become effective, including detailed information forms that are submitted with
proposed agreements. The Commission has an extensive monitoring program in
place that covers all U.S. trades. Its monitoring program includes the review of con-
ference and discussion agreement meeting minutes, and detailed quarterly economic
reports filed by conferences and discussion agreements. Since the implementation
of the Ocean Shipping Reform Act in mid-1999, that monitoring program has been
supplemented by access to the Commission’s service contract database that includes
the rates and terms of all service contracts filed with the Commission. The Commis-
sion also has the authority to issue information demands if it has concerns about
agreement activities.

In addition to its agreement review and monitoring program, the Commission
staff has developed its industry expertise by conducting or participating in several
high-profile industry studies (including the five year review of the Shipping Act of
1984, the Advisory Commission on Conferences in Ocean Shipping Study, and the
FMC’s recent OSRA Impact Study). It has also conducted a number of major fact
finding investigations, and regular, informal, industry interview projects covering
special topics.

7. Internationally Accepted Regulatory Policies

The United States and its trading partners have consistently recognized the spe-
cial situation and characteristics of international liner shipping. Consequently, Con-
gress created the successful regulatory regime under the Shipping Act, which in-
cludes, as one component, a limited exemption from our national antitrust laws, just
as all our trading partners have done. In addition to Congress’ passage of OSRA,
which became effective in 1999, in the last few years alone, a number of nations
have conducted thorough reviews of their national liner shipping policies and have
made what they considered appropriate adjustments to their maritime laws. For ex-
ample:

e The Australian Parliament passed legislation in 2000 to amend Part X of the
Trade Practices Act of 1974.

e The Canadian government has undertaken an extensive review of the Ship-
ping Conferences Exemption Act and found that: “Conferences play an impor-
tant role in Canada’s foreign trade, providing stability and reliability in ship-
ping services for Canadian shippers, importers and exporters.”22

e Japan implemented amendments to its Marine Transportation Law.

e South Korea implemented amendments to its Marine Transport Act.

In every case, limited exemption from the national competition/antitrust laws has
remained an essential feature of the revised regulatory regimes. In every case, pro-
posals to repeal the industry’s limited antitrust immunity were rejected.

22 Canadian Transport Ministry Press Release, March 1, 2001.
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Indeed, even the most recent report by the OECD’s Transport Division staff on
Competition Policy in Liner Shipping:

e “does not call into question the principle of limited anti-trust exemptions for
operational agreements in liner shipping”23 as H.R. 1253 does, and

e as to the limited antitrust immunity afforded to rate matters, commends the
Ocean Shipping Reform Act in the United States and its principles as a model
for other OECD member nations to use if an when they review their shipping
regulatory laws, and states OSRA’s “principles represent a way out of the car-
rier/shipper impasse. . . . They can, and are meant to, co-exist side-by-side
with a regulatory regime that continues to extend anti-trust exemptions to
price-fixing and rate discussions in the liner-shipping sector.” 24

That is what Congress intended three years ago when it implemented OSRA. Con-
gress succeeded, and its success should not be disturbed.

8. Relatively Stable Regulatory Environment

Many of the positive characteristics that have been discussed so far—such as high
quality service, ample capacity, and on-going technological innovation—depend on
the ability and willingness of carriers to continue to make massive capital invest-
ments to expand and modernize their assets. That ability and willingness depends,
in turn, on the lines’ expectations that they can, over the long term, achieve a rea-
sonable level of profitability that would justify such large investments.

The industry has made huge investments in new terminals, equipment, informa-
tion technology, and larger vessels to achieve economies of scale, developed alliances
to take advantage of economies of scale and scope, and invested in new technologies
that made possible significant cost savings. Those efficiency gains and cost reduc-
tions have been passed on to shippers in lower rates and improved service.

Forecasts of the growth of demand for liner shipping over the next decade are as
impressive as they will be challenging to accommodate. One common estimate is
that the amount of cargo being transported in liner shipping is likely to double by
2020, with the highest growth rates in the Far East, South Asia and South America.
To keep pace with such an increase in demand, carriers will need to invest an esti-
mated $100 billion in new vessels and containers alone. Expenses for additional
maritime terminal capacity, efficiency-enhancing information technologies, and
other related investments—such as enhanced security measures in the post-Sep-
tember 11 environment—will have to be added as well.

Given the forecast trade growth, the cyclical nature of liner markets, and the
problem of chronic trade flow imbalances, ocean carriers face significant and dif-
ficult challenges in their planning and investment decision making. It is in both car-
riers’ and shippers’ interests that the stability of the current regulatory environ-
ment under the Shipping Act not be undermined. If investments in new vessels,
equipment, and marine terminal assets do not keep pace with growing demand, or
if regulatory changes and uncertainty produce substantial industry concentration
and an oligopoly market structure, the benefits of today’s commercial environment
would be lost.

Under the current regulatory regime, shippers enjoy a wide choice of carriers con-
tinuously trying to improve service, and enjoy rates that trend down over the long-
term. For such service and price stability to be maintained, it is important that car-
riers have sufficient confidence in the marketplace to continue making the high lev-
els of capital investment needed to meet future demand. While carriers’ limited and
regulated use of antitrust immunity can not overcome the forces of supply and de-
mand, it does improve the lines’ market knowledge, increase carrier confidence, and
provide increased market stability.

III. THE VALUE AND IMPACT OF THE INDUSTRY’S LIMITED
AND REGULATED ANTITRUST IMMUNITY

Today’s regulatory environment offers carriers and shippers each of the desired
characteristics of a transportation system discussed above. However, the continu-
ation of those beneficial conditions ultimately depends on a reasonable level of mar-
ket stability and continued carrier investment and innovation to meet the growing
and increasingly sophisticated demands being made on the system. The Shipping
Act, as amended by OSRA, is internationally accepted and understood, and results
in an efficient, highly competitive transportation network that is providing excellent

23 “Competition Policy in Liner Shipping”, OECD Division of Transport, Final Report, April
2002, p.78.
241d. at p. 80.
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service to the world’s expanding commerce. This recently validated and successful
system should not be disrupted.

The Shipping Act’s regulatory regime with limited, regulated antitrust immunity
should be analyzed in the context of the unique commercial environment in which
the liner shipping industry operates. The inherently international nature of the in-
dustry requires a consistent, internationally accepted regulatory framework, which
is what the Shipping Act of 1984, as amended by OSRA, provides.

1. International Comity

In this age of globalization, many companies have become transnational entities.
That is, they operate plants, or sub-contract work to production facilities in a vari-
ety of countries. In such cases, the business unit operating in the firm’s home coun-
try is subject to the laws and regulations that apply there, and units operating in
foreign countries are, in turn, subject to the relevant foreign statutes and regula-
tions. Corporate headquarters needs to be aware of all the relevant regulations, for-
eign and domestic, but each separate operating unit is subject only to the national
laws obtaining in its geographic location.

Liner shipping, on the other hand, is a truly international industry. That is, its
operations (the carriage of goods between different nations) are simultaneously sub-
ject to the maritime laws and regulations of two or more nations. As a result, it
1s necessary to the maintenance of an efficient ocean transportation system that
conflicts between national regulatory regimes be minimized. Serious problems af-
fecting international commerce could result if, for example, the United States sought
to enforce a strict antitrust policy in its trades, while its trading partners adopted
a regulatory regime that provided liner shipping with limited antitrust immunity.
Because liner shipping operations are global in scope, the potential for conflict is
not limited to bilateral differences in maritime policy.25 This simultaneous applica-
tion of potentially conflicting national competition policies is precisely why it re-
mains essential to the smooth flow of international commerce to retain the existing,
broadly based consensus on liner regulation.

2. International Liner Shipping Market

Liner shipping is characterized by a unique set of economic and political features
which, taken together, can produce unstable cycles with respect to both rates and
space availability. These characteristics include:

High fixed costs to operate a regularly scheduled service

Relatively inelastic demand for services (meaning that rate reductions very

rarely can increase the market demand for services) 26

Significant mismatches in demand arising from chronic bi-directional trade

imbalances (import and export volumes often differ widely) and significant

fluctuations in demand

Inelastic supply (carriers must maintain supply at consistent levels sufficient

to meet peak demand, yet are very limited in their ability to rapidly “flex”

supply because of their large fixed sunk costs and the nature of liner shipping
which requires regular service and strings of vessels that call numerous dif-
ferent ports in a single voyage)

e “Lumpy” supply (capacity must be added or withdrawn in large units—name-
ly entire strings of vessels, unlike a railroad which can add or subtract cars
from a train based on variation in demand)

e No regulatory barriers to new entry or capacity expansion

¢ Distortive government subsidization of shipping and shipbuilding

While other industries may share with liner shipping one or even several of these
characteristics, the combination of all of them is unique and produces an industry
that is subject to chronic market instability.

25Vessel services generally call at multiple countries, not just two. It is not uncommon for
a single service string to call in seven or more countries, serving literally thousands of point-
to-point service offerings. As just one example, NYK Line operates a service to and from the
U.S. East Coast that provides direct services to Taiwan, the Peoples’ Republic of China, Thai-
land, Singapore, Sri Lanka, Italy, Canada and Saudi Arabia. The regulatory exposure faced by
ocean carriers is not merely bi-national, but global.

26 In the case of most commodities, industry rate reductions do not induce additional volumes
and associated revenues. In the case of VCRs shipped from Hong Kong to the United States,
for example, if carriers provided free ocean transportation, that would change the cost to the
VCR consumer by less than a dollar (assuming the entire reduction were passed on, which is
questionable), hardly enough to stimulate VCR sales.



40

The high fixed costs in providing a regularly scheduled international service,2?
and the fact that ocean carriers offering liner shipping services face inelastic yet
variable demand, create special economic constraints. Since carriers’ variable costs
are relatively small, their ability to adjust rapidly to decreases in demand in a trade
by reducing supply is limited.

Furthermore, chronically imbalanced international trade flows make offering a
profitable roundtrip service extremely difficult. Balanced trades, where outbound
containers and inbound containers approximately match, are relatively rare in U.S.
trades. On the “light” leg, empty containers must be shipped, with no revenue to
the ocean carrier, back to be available for use by other shippers on the “heavy” leg.
Nor is the equipment needed for outbound cargo (such as refrigerated containers for
foodstuffs) likely to match the needs of inbound cargo (say auto parts). The existence
of peak seasons also creates difficulties since carriers must maintain capacity and
equipment adequate to meet peak season demand, even though utilization of that
capacity and equipment drops off in non-peak periods.

As an example of the imbalances between capacity offered by the industry and
the demand for such capacity, the following graph shows the dynamics of the trans-
Pacific trade in 1998:
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As one can see, capacity supply is relatively stable,2® yet (1) the eastbound trade
shows substantial seasonal variability—sometimes using all the capacity and some-
times not, and (2) the westbound trade shows chronic overcapacity because U.S. im-
ports greatly exceed U.S. exports.

In such an unbalanced trade, a carrier will collect revenues from shippers moving
export cargo and from shippers moving import cargo, and the sum of those rates
will be the carrier’s total roundtrip revenue. However, carriers incur substantial
costs, which are part of their total roundtrip costs, in addition to the cost involved
in moving a shipper’s cargo—namely, the costs of repositioning empty equipment
arising from the trade imbalances discussed above. In July and August of 1998 in
the trans-Pacific trades shown above, approximately 40% of the containers in the
trade had to be repositioned empty back to Asia in order to handle cargo moving
eastbound, and all the expenses associated with the assets and the operations to do
this were part of the carriers’ roundtrip market economics.

An analysis done in 2000 showed that ocean carriers spent $12.8 billion repo-
sitioning empty containers.2® Roughly 20% of all containers moved globally are
empty boxes.30 Due to its trade imbalances, America’s leading “export” is empty con-
tainers that ocean carriers must reposition with no export cargo providing offsetting
revenue.

27 A typical 5,000 TEU container vessel costs approximately $60 to $65 million. A carrier must
have a number of containers for each vessel container space, with their costs ranging from ap-
proximately $2,000 to $30,000 each depending on the characteristics of the container. According
to the Mercer Study, a carrier’s operating costs range from approximately $40,000 to over
$50,000 per day per ship. The minimum number of ships needed to provide a regular service
will vary on the trade (four in the trans-Atlantic, five in the trans-Pacific, nine in the Asia-Eu-
rope trade). In addition, carriers must incur substantial marine terminal, shoreside and over-
head expenses.

28 Because of the trade’s substantial economic losses in 1998, some carriers withdrew some
capacity from the trans-Pacific that year.

29 Lloyd’s List, May 15, 2000, quoting Drewry Shipping Consultants

301d. In an example of another unbalanced trade, in the trans-Atlantic between October 1999
and September 2000, carriers had to reposition 534,000 TEUs of empty boxes from the United
States to Northern Europe. See Dynamar Liner Trades Review, p.5 (January 2001).
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Liner shipping markets are inherently unstable. The industry operates with
heavy capital requirements and high fixed costs—about 75% of the industry’s costs
exist whether there is cargo on the ship or not-and relatively low marginal costs.
Carriers thus do not avoid significant costs when vessel space is empty. Instead,
empty space represents a sunk cost that cannot be recovered. The resulting tend-
ency for carriers facing the constant dilemma of empty space—which cannot be
stored for later use—is to cut rates to fill space and help cover fixed costs. That
leads to marginal pricing that does not recover full costs. Left unchecked, marginal,
non-compensatory pricing arising from structural overcapacity would lead to insol-
vency, withdrawal of capacity, and service degeneration. Rates would subsequently
increase, attracting new capacity, and the cycle would begin again. The existing reg-
ulatory system is necessary to avoid such destructive competition.

The lines’ high fixed costs of providing a scheduled service and limited ability to
use rate reductions to increase shipper demand are further complicated by the need
to offer levels of service that are sufficient to cover the directional, seasonal, and
special equipment imbalances that so commonly exist.

A line’s commitment to providing a service that meets its customers’ demand for
regular and timely service, in both directions, at all times of the year, as well as
one that is adequate for the longer-term demands of growing markets explains why
simply pulling a vessel or string of vessels out of a trade when supply temporarily
exceeds demand is a challenge for a line. Many shippers’ businesses depend on their
meeting tight “just in time” schedules. They expect, and their business operations
are built around “conveyor belt” service. Regularity of sailings and adequate avail-
ability of equipment and space is crucial. In order to maintain the regular scheduled
services that are the defining characteristics of the liner industry, vessels must sail
on time, whether they are full or not. When making their annual business plans,
and negotiating their transportation contracts, shippers expect their carriers to
maintain reliable sailing schedules, fast transit times, and ample slot availability.
Smoothly functioning supply chains depend on high levels of predictability and reli-
ability in transportation and logistics services.

The flexibility to change capacity levels rapidly in response to transient demand
changes is possible, but it is both difficult to do and requires great care in order
to be responsive to shippers’ service needs. Rapid entry and exit from a trade would
produce unacceptable instability in rates and service. Such efforts are best orga-
nized within the framework of existing carrier agreements.

In making decisions on how much capacity to put into a given trade, lines are
also handicapped by the nature of their assets. There is a two to three year gap
between the decision to purchase new vessels and their arrival in the trade. That
means that new capacity being added cannot be precisely coordinated with increases
in demand. This might be less of a problem if capacity could be added in discrete
units. But capacity ordinarily can only be added in large, vessel string-sized
“lumps.” Consequently, lines must purchase new vessels (which have lives of 25
years) in anticipation of uncertain trade growth and, bring in more tonnage to a
trade than will initially be needed even if the growth forecasts are accurate. With-
out the ability to share information on the market and future capacity plans, the
problem would be even greater than it often is.

Furthermore, carriers’ ability to avoid excess capacity, in spite of the problematic
economics of the industry, is further hampered by nonmarket-driven tonnage. Liner
shipping is affected by an extensive system of governmental subsidies that generate
surplus tonnage worldwide. One element of this system, is the subsidization of do-
mestic shipbuilding industries. As was stated in the Report of the Advisory Commis-
sion on Conferences in Ocean Shipping: “Shipbuilding subsidies mean that the prob-
lems of industry overcapacity will tend to be more lasting than otherwise, and less
responsive to the economic incentives that drive surplus capacity from more conven-
tional markets. This in turn implies that rate wars could be a persistent feature in
even a deregulated ocean liner market.” 31 Recent press accounts indicate that com-
petitive subsidization of shipbuilding may, in fact, be increasing. Given open trades
and the highly competitive nature of the industry, the overcapacity generated by
these subsidies further reduces rates and profits in the affected trades.

Taken together, these economic and political factors can and do produce chronic
excess capacity in major trades. Through limited antitrust immunity, carriers can
at least partially address the excess capacity problem by sharing assets via oper-
ational alliances and space sharing agreements, and by the exchange and discussion
of key market information. And they can try, pursuant to applicable law, to mitigate
the financial effects of the industry’s structural overcapacity by promoting rational
pricing.

31 ACCOS Report , page 69.
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It is against this backdrop of structural overcapacity and its effects that govern-
ments around the world have affirmed that limited, regulated antitrust immunity
is important. If the spiral of non-compensatory rates, business failures, and consoli-
dation that would otherwise result from such overcapacity is to be prevented, there
must be a mechanism for addressing the intense pressure on carriers to lower prices
below compensatory levels. Limited antitrust immunity allows carriers to discuss
and agree on rate levels or guidelines that moderate to some extent the tendency
toward rates that do not fully cover costs. These group activities, although they do
not overcome or change the forces of supply and demand, do help to buffer the most
extreme rate swings that would otherwise harm the industry through destructive
competition. In an industry where margins are as thin as in liner shipping, that
buffer is crucial.

3. Regulated, Limited Immunity With Safeguards

Carriers’ use of antitrust immunity is limited both by the laws providing such im-
munity and by the nature of the markets in which they operate. The potent com-
bination of free entry into the trades, the lack of “switching costs”, the persistence
of overcapacity, the dominance of contract carriage conducted on a confidential basis
between individual lines and shippers, and the existence of lines that are not parties
to agreements, provide intense competition and strong market safeguards.

In addition, liner trades are already subject to active oversight by the Federal
Maritime Commission, which has the authority to investigate and, if needed, apply
remedial measures.

Stated simply, international liner shipping does not operate with unrestricted
antitrust immunity. International liner shipping operates with limited antitrust im-
munity accompanied by a plethora of pro-competitive regulatory requirements ad-
ministered by a federal government agency well versed in liner shipping. Under the
Shipping Act of 1984, as amended by OSRA, shipping lines:

e May not operate under an agreement with other lines except in accordance
with the terms of an agreement which has been filed and reviewed by the
FMC

e May not operate under an agreement with other lines if that agreement has
been rejected, disapproved or cancelled by the FMC

e May not operate under an agreement that unreasonably increases rates or de-
creases service

May not engage in unjust or unfair or predatory practices
May not retaliate against any shipper

May not restrict members of an agreement from entering into individual, con-
fidential service contracts with shippers

e May not require a member of an agreement to disclose the terms of its indi-
vidual service contracts

May not drive competitors out of a trade

e May not impose any unreasonable prejudice or disadvantage with respect to
any port or any person due to the person’s status as a shippers’ association
or ocean transportation intermediary

May not allocate shippers

May not offer or pay deferred rebates

May not unreasonably refuse to deal or negotiate
May not engage in any predatory practice

Have no antitrust immunity to negotiate rates or services provided to them
by trucking or rail carriers.

There are many other provisions in the Shipping Act regulating shipping activi-
ties and transactions. In short, shipping lines are regulated by an expert govern-
ment agency in a manner that ensures competition, promotes commercial freedom,
allows for limited but valuable carrier cooperation in the marketplace, and is under-
stood and accepted internationally.

Before concluding the discussion of the FMC and the Shipping Act’s regulatory
safeguards, it is appropriate to briefly comment on criticisms that some in the
freight forwarding and NVOCC community have made against ocean carriers—
namely, that carriers use their limited antitrust immunity to injure small U.S. im-
porters and exporters, and that they have discriminated against NVOCCs as a class.

As an initial matter, it is simply illogical that ocean carriers would try to impair
the ability of shippers of any size, large or small, from being competitive and suc-
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cessful in their markets. The more a customer succeeds, the more business the car-
rier may get, and carriers are looking for business wherever they can find it.

Specifically, some NVOCCs have alleged that ocean carriers in the trans-Pacific
trade have agreed to unjustly discriminate against NVOCCs on rates. A petition
was very recently filed at the FMC with such allegations. In light of the petition,
some comments are in order. First, NVOCC’s are a successful growing part of the
marketplace. Many NVOs are larger companies than ocean carriers and their finan-
cial earnings are generally superior to ocean carriers’. Some of the most intense
competition is big NVOCCs against smaller NVOCCs. Second, the carrier agreement
in question—the Transpacific Stabilization Agreement—has flatly and unequivocally
denied the allegations in this petition. Third, the petition contains not a single fact
in support of the allegation, nor identifies a single NVOCC or party with an alleged
injury. Third, notwithstanding the above, the carrier agreement has offered to pro-
vide a neutral mediator, at its expense, for any NVOCC that has a complaint.
Fourth, if the petitioners would present the FMC with actual facts that demonstrate
that what they say is true, the carriers would be guilty of violating the Shipping
Act, and the existing law provides ample penalties and remedies. Finally, to the pre-
dictable dodge of “we can’t provide facts because we’re afraid of carrier retaliation”,
one should consider that, in addition to the fact that even ocean carriers should re-
ceive the due process of law: it would be illegal under the Shipping Act for carriers
to retaliate; it is illogical that ocean carriers could or would “retaliate” against
NVOCCs who control 30 to 40 percent of the market; NVOCCs don’t give their busi-
ness to one carrier and the second a carrier tried to “retaliate”, it would lose that
business to a competitor; and, to the extent there is “retaliation” in the market, it
is common for NVOCCs to be the ones who retaliate or “punish” carriers by “cutting
them off” and denying them cargo if the carrier does not provide acceptable terms.
That leverage possessed is powerful and is frequently used, and is one of the rea-
sons the market is so intensely competitive and rates are so low.

4. Uses and Benefits of Immunity

Carriers use their limited and regulated antitrust immunity to establish and
maintain two general types of agreements:

e Agreements that primarily involve a cooperative sharing of operating assets
such as ships and equipment, and

e Trade-lane agreements with pricing authority (conferences and discussion
agreements)

(A) Asset Sharing Agreements

Asset-sharing agreements produce operating efficiencies and reduce costs. They
have allowed participating lines to expand their service networks, reduce operating
costs, optimize capital investment, and reduce risk. They have also made it easier
for carriers to enter new trades by sharing space with other lines rather than hav-
ing to incur 100 percent of the costs and risks of developing their own string of ships
in a service. The benefits to shippers of such expanded and flexible networks are
well recognized. Multi-trade alliances also offer an alternative to greater industry
concentration via merger and acquisition. Such alliances demonstrate a clear posi-
tive benefit of carrier antitrust immunity. That immunity has allowed carriers to
undertake the detailed discussions necessary to establish, operate, and periodically
revise these efficiency-enhancing agreements.

It is helpful to consider how carriers’ use of limited and regulated antitrust immu-
nity, working together with today’s system of free entry, has produced such a highly
responsive set of service improvements around the world. Decisions to expand serv-
ice cannot be made in isolation from confidence in what revenues can be generated
from that capacity in the marketplace and what costs will be incurred. This con-
fidence is often based on the ability of carriers to work under agreements that have
price discussion authority. To illustrate how today’s regulatory system has allowed
and promoted carriers’ ability to easily and efficiently offer new capacity and com-
petition in the marketplace, consider the following examples since 1995 of several
World Shipping Council carriers’ use of antitrust immunity to join with other car-
riers in capacity sharing agreements and thereby enter into new trades:

o APL entered the United States-Northern Europe trade, the United States-
Mediterranean trade, the United States-Central America trade, the United
States-South America trade, a number of intra-Asia trades, the Asia-Middle
East trade, and the Asia-Mediterranean trade.

e COSCO, Evergreen, the Malaysia International Shipping Corporation and K
Line in February 2001 announced a joint entry into the Northern Europe-In-
dian Subcontinent trade.
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Hapag-Lloyd entered the United States East Coast-Mediterranean trade, the
Mediterranean-Far East trade, the North Europe-East Coast South America
trade, the Asia-Caribbean trade, and the United States East Coast-South
America East Coast trade.

e Evergreen entered the United States East Coast-East Coast of South America
trade and the Asia-Australia trade.

e K Line entered the United States East Coast-North Europe trade, the U.S.
Gulf Coast-North Europe trade, the United State-Mediterranean trade, and
the all water Asia-United States East Coast trade.

e Maersk-Sealand entered the Europe-South Africa trade and the Europe-Car-
ibbean trade.

Mitsui O.S.K. Line entered the Europe-United States East Coast and Gulf

Coast trades, began direct service between various Chinese and United States

]};orts, an(ii entered a number of United States-Mexico/Central America/Carib-
ean trades.

e NYK entered the Canada-North Europe trade, the United States-North Eu-
rope trade, the United States-West Coast of South America trade, the Korea-
Middle East trade and several intra-Asia trades.

e OOCL entered the United States-Mediterranean trade, the Asia-Mediterra-
nean trade, the Europe-Mexico trade, and the United Kingdom/Germany to
Russia trade

e P&O Nedlloyd entered the trans-Pacific trade, the Asia-United States East
Coast trade, the Europe-Canada trade, the United States East Coast-East
Coast of South America trade, the United States Gulf Coast-East Coast of
South America trade, the Mexico-Europe trade, the Mexico-Asia trade and the
Mercosul trade.

e Yangming entered the Southeast Asia-Australia trade, the trans-Atlantic
trade, the Far East-New Zealand trade, the Far East-South Africa-South
America trade, the North Europe-Mediterranean trade, and the Asia-United
States East Coast trade via the Mediterranean.

This small sampling of examples of carriers using the current system of limited
antitrust immunity to the benefit of improved, more efficient service and entry into
new trades is far from exhaustive. Furthermore, it does not even attempt to show
the numerous ways carriers have operated with limited antitrust immunity to ex-
pand and improve services to trades they were already serving, with more direct
services, more and faster vessel strings, and better transit times to core port pairs.
It is illustrative, however, of the existing regulatory system’s clear and demon-
strable record of providing excellent, constantly improving service to meet the needs
of Igll%)ai chénmerce. Continuation of that record would be threatened by enactment
of H.R. .

(B) Trade Lane Agreements

OSRA’s service contracting reforms have produced a shift away from conference
contracts to one-to-one business arrangements between shippers and their preferred
carriers. The development of more flexible and innovative contracting and a gradual
growth of multi-trade contracts have accompanied that shift.

If the new, looser agreements that have evolved out of traditional conferences no
longer regulate their members’ service contracts, what do they do? And how does
what they do contribute to greater market and service stability?

Trade-lane agreements may engage in:

e Collecting, exchanging, and discussing market information (such as supply
and demand forecasts, anticipated growth rates, current utilization levels,
and relevant government policies affecting service),

Developing and proposing standardized surcharges (such as bunker charges,
currency adjustment charges, and terminal handling charges),

Discussing and proposing common approaches to pricing to the extent per-
mitted by law (such as common tariffs, recommended prices, proposals for
general rate increases and peak season charges), and

Conducting dialogues with national shippers’ councils and government agen-
cies.

Allowing the lines to develop a collective perspective on emerging market opportu-
nities and problems raises the members’ level of confidence in the accuracy and com-
pleteness of market information and thereby their confidence in making tactical
pricing decisions and strategic capital investment decisions.
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(C) Carrier Agreements Are Not “Cartels”

As mentioned earlier, the forces of supply and demand and the restrictions of ex-
isting regulatory requirements limit the extent to which carrier agreements can af-
fect prices. To operate as an effective pricing cartel, trade-wide liner agreements
would need to accomplish four central tasks:

e Predict and prevent the provision of new capacity by non-members
e Restrict the total capacity made available to the market
e Establish each member’s capacity quota, and

e Detect and prevent independent pricing and contracting decisions by mem-
bers.

Carrier agreements are not doing this. Market conditions and existing regulatory
limitations on immunity prevent cartelization. First, open trades, free of regulatory
restrictions on new or expanded capacity, ensure the unobstructed entry of new ca-
pacity in response to increased demand.

Second, the sharing of supply/demand forecasts and utilization information pro-
vides agreement members with improved market information. Carrier agreements
do not involve capacity restriction programs that artificially limit capacity in a way
that would distort the market. And no such program would escape the close regu-
latory scrutiny to which liner shipping is subject.

Third, there are no agreements that establish trade-wide capacity quotas for
member lines, and regulatory officials have stated that, absent clear and convincing
justification, they would not allow such capacity restriction programs.

Fourth, and very importantly, OSRA prohibits carrier agreements from restricting
members’ right to contract as they wish with shippers. This freedom of contracting,
and the environment dominated by confidential one-to-one business arrangements
to which it gives rise, ensures keen competition.

Fifth, as stated above, the existing shipping laws contain a plethora of protections.

Carrier agreements, even those with relatively high market share, are not, and
cannot be, cartels. Any review of actual market conditions, rates and profit levels
conclusively will demonstrate that calling carrier agreements “cartels” is empty
rhetoric. Such agreements do, however, create important benefits for carriers and
shippers alike.

(D) Benefits of Carrier Agreements

First, the exchange and discussion of market information is itself important to the
development of better market information and forecasts, and more rational ap-
proaches to market pricing as well as strengthening business confidence.

Second, a carrier agreement can, subject to existing market conditions, help im-
prove planning, encourage better capacity utilization, and diminish rate volatility.
Although a minority of the cargo moves under the tariff in many conferences today,
the tariff acts as a benchmark for collective and individual rate-setting by the agree-
ment members for the remaining cargo and thus helps to provide stability for the
trade. In trades that have discussion agreements rather than conferences, voluntary
guidelines serve a similar function.

Third, such agreements can and do produce standards for certain surcharges that
are needed to address fluctuating cost variables, such as currencies or fuel costs.
Such agreements can provide a market standard for contracting season cycles, and
allow carriers to communicate to shippers, in advance, expectations about supply
and demand and about future rates for planning purposes.

Fourth, by improving the quality of their supply and demand forecasts, producing
accurate and timely reports on utilization levels, and sharing other commercial in-
formation, agreement members can help avoid exaggerated rate fluctuations in the
face of supply/demand imbalances.

Fifth, such information exchange can also assist member lines to identify and re-
spond promptly to impending increases in demand for capacity and equipment.

Liner markets are driven by supply and demand conditions. Any efforts by car-
riers to avoid panic pricing or better appreciate market facts and opportunities are
still subject to market forces and the regulatory prohibitions against unreasonable
rate increases and the list of prohibited activities discussed earlier. The benefits to
carriers—better market information and marginal improvements in revenue re-
sults—are more than matched by benefits to the shipping public. Today’s existing
practical and well-accepted regulatory system avoids the negative consequences of
conflicting maritime regulations and chronic price and service instability, and en-
courages adequate private investment in the greater capacity and new technologies
needed to meet future market demand.
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(E) Rebutting the Argument that the System Only Benefits “Foreigners”

Some critics of the Shipping Act have alleged that, since ocean carriers like Sea-
Land, APL, Lykes and Farrell are now owned by non-U.S. companies, the law only
benefits “foreigners” and is therefore somehow defective. A little thought will show
otherwise.

First, the liner industry generates more than one million American jobs and $38
billion in wages to American workers. One can’t affect the industry without affecting
that.

Second, U.S. owned liner companies were sold because the industry is so competi-
tive that U.S. companies were not rewarded by investors or Wall Street for being
in the business. I can tell you from personal experience, for example, that CSX sold
Sea-Land—not because it wasn’t an excellent, innovative, well-run or efficient com-
pany—but because the industry’s returns were judged consistently inadequate and
CSX stock suffered as a result of its investment in the industry. In short, the sales
of these lines only confirm how intensely competitive the industry is, not that Amer-
ican consumers are in any way being adversely affected by the Shipping Act.

Third, the overwhelming majority of the U.S.-flag vessels in the international
liner industry are used and financially supported by carriers that are not U.S.
owned companies. My personal opinion is that is very important for this country to
have a merchant fleet; the government continues to consider how to have more ef-
fective maritime promotional policies, which is an issue beyond both the scope of
this hearing and the World Shipping Council’s activities. But, one thing is certain:
Subjecting an already intensely competitive industry to destructive competition by
repealing the Shipping Act would certainly do nothing to encourage vessels being
placed under the more expensive U.S. flag.

There is a fourth and final point I'd like to make in this regard. We have each
Member of the Committee a booklet, entitled “Partners in America’s Trade”, briefly
explaining the substantial contribution liner shipping makes to the American econ-
omy and the efficient movement of America’s exports and imports. With the indus-
try struggling to make adequate financial returns, and especially with our own U.S.
laws failing to attract American capital to this business, the continued presence and
investment of foreign capital in the industry which transports America’s inter-
national commerce is critically important, not something that should be disparaged
or discouraged. It is entirely appropriate for the Shipping Act to be designed to en-
sure robust competition, innovation, efficiency and an appropriate level of regulatory
oversight. But it is also important that the regulatory regime be mindful of the need
for invested capital to be sufficiently profitable to not only remain invested, but to
grow, so that the future needs of America’s expanding foreign commerce can be met
as well as today’s.

IV. CONSEQUENCES OF REPEALING THE SHIPPING ACT’S
SUCCESSFUL REGULATORY SYSTEM

A review of international liner shipping shows not only that it is a unique inter-
national business, but also that it is currently operating in highly competitive mar-
kets with all the desired characteristics set forth in Section II of this testimony. The
Shipping Act of 1984, as amended by OSRA, which includes as one element limited,
regulated antitrust immunity, is a major reason for this success. If one were to com-
pare, for example, the U.S. domestic aviation industry, or the international aviation
industry under bilateral agreements, with international liner shipping, there would
be no question that liner shipping is a more competitive, more flexible and less con-
centrated industry. If one were to compare any nation’s rail transportation system
with liner shipping, there would be no doubt about which transportation mode pro-
vides shippers with greater competition and choice.

Antitrust regulation is one form of government regulation intended to provide
competitive, efficient markets. It is not the only form of government regulation, nor
necessarily the most effective at achieving this. It will not produce results superior
to the existing, well established and internationally accepted form of liner shipping
regulation in operation today.

The assumption that repealing antitrust immunity would have no negative effects
on the current open, multilateral, non-restrictive regime, but would simply facilitate
increased competition and lower rates, is ill-founded. It is worth recalling, at the
outset of any discussion about revamping the Shipping Act, that:

e Today’s regulatory system is well understood, internationally accepted, and
working well. It produces excellent results for shippers and nations concerned
about the efficient movement of international trade, and it provides sufficient
clarity and certainty for carriers.
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e Not all nations share a common approach to competition policy.

e Some nations view liner shipping as a strategic national industry deserving
of direct and/or indirect governmental support.

e Many nations play a central role in both international trade and the provision
of liner shipping services, and appropriate consideration of their views on
shipping policies is important.

e Even nations that apply antitrust/competition measures relatively strictly in
their domestic economies, have recently reaffirmed that international liner
shipping is a unique industry that is best regulated by providing limited anti-
trust immunity accompanied by government oversight rather than by apply-
ing domestic antitrust laws.

There are several consequences that could be expected to follow from a repeal of
the current regulatory regime. It would produce destructive competition in an indus-
try that is already fiercely competitive and suffering from inadequate returns on in-
vestment. It would result in poorer service and fewer service choices, at likely high-
er post-consolidation rates. It would invite other nations to respond by applying
their own, different, national shipping laws to the business. And, finally, it is likely
to produce a shortfall of private investment in transportation infrastructure, with
predictable negative long-term consequences for international trade, including:

Reduced technological and organizational innovation
Additional infrastructure bottlenecks

Slower growth of industry productivity

Impaired system-wide efficiency, and

Slower trade growth.

In short, the net effect would be significantly negative.

Repeal of the Shipping Act’s limited antitrust immunity would be virtually certain
to result in incompatible national maritime policies and conflicts of law. Such con-
flicts would result in inconsistent and incompatible enforcement of laws, the prob-
able use of national “blocking statutes” to prevent effective enforcement of antitrust
laws, severe regulatory and business instability and uncertainty, and the possibility
of other nations’ enacting counterveiling measures. For the Justice Department to
dismiss such concerns is simply naive.

Many nations have firmly established national policies to support and promote
their merchant fleets. These fleets operate in an exceptionally competitive inter-
national market today. To believe that such nations would welcome a destabilized
market that could put their merchant fleets’ economic future at risk would be unre-
alistic in the extreme. There are several potential responses that those nations could
offer, none of which would result in a superior regulatory environment to that which
exists today, or as uniform an international approach as exists today. For example:

e Nations could refuse to apply antitrust law, leading to uneven, uncertain, and
incompatible regulation of an international business.

o Nations could apply significantly different competition laws to this inter-
national business and enforce their laws in inconsistent ways.

e Nations could impose anticompetitive regulatory requirements on the trade to
increase stability. Such measures could include reversing the recently won
ability in OSRA to have confidential contracts, and replacing the commercial
freedom of today with regulated, public, government enforced contracts.

e Nations could embrace bilateral maritime agreements, such as those that
exist in international aviation, which restrict and regulate market access.

o Nations could seek to establish trade allocation regimes to stabilize markets
and protect their national fleets.

e Nations could increase market distorting subsidies and supports for their
merchant fleets, so that marketplace “winners” would not be decided on the
merits of superior efficiency and service, but on governments’ willingness to
expend resources or provide preferential treatment for their fleets.

For those nations that do not have a large national merchant fleet, like the
United States, their satisfaction with liner shipping markets depends on having a
sufficiently large number of competitors in their trades to ensure that the lack of
a substantial national fleet has no significant adverse effect on their commerce. In
the destabilizing, destructive competition and industry concentration that would fol-
low a repeal of limited, regulated antitrust immunity, such nations may become un-
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comfortable as the transportation of their commerce would be subject to fewer and
fewer carriers.

As a consequence, H.R. 1253’s radical surgery on the Shipping Act would not only
disrupt a reliable, efficient smoothly operating international transportation system,
but it could transform international shipping from an effective facilitator of inter-
national trade to a discordant foreign relations dilemma.

Modern liner shipping has been the engine driving our global economy, a key fac-
tor in making today’s economic globalization possible. The recently enacted Ocean
Shipping Reform Act already addressed the need for any changes. The current sys-
tem is working well and both shippers and carriers are reasonably happy with the
current regulatory regime and results. Accordingly, a regulatory Hippocratic oath
should be observed: First, do no harm.

V. CONCLUSION

A sound analysis of liner shipping must recognize that the guiding purpose of
whatever regulatory system is applied to the industry must be to produce an effi-
cient, effective and innovative transportation infrastructure for the movement of
international trade. There is no question that the liner industry has invested in and
built such an infrastructure and has accommodated the enormous growth in inter-
national trade very well. It has succeeded to such an extent that the liner industry
has been called “the heart of the global economy.” 32

There is also no question that competition in this industry is fierce and that the
financial returns in international liner shipping have been poor. Nor is there any
question that to maintain and continue building the transportation infrastructure
capable of handling this decade’s forecasted doubling of cargo movements, carriers
will be required to invest huge sums of additional capital. Where will that invest-
ment come from if markets are further destabilized and the industry’s financial re-
turns are further weakened?

The most important international shipping challenge facing carriers and shippers
alike in the coming years is not the existing regulatory structure for liner shipping.
That structure is working well. The biggest challenges are addressing the strains,
bottlenecks and inefficiencies in the landside transportation infrastructure, and,
even more importantly, working with the United States government to design an
international transportation system that is more secure against the threat of ter-
rorism. Significant cost savings and improved efficiencies will not be found by
changing today’s liner shipping regulatory system.

The Ocean Shipping Reform Act was the product of many years of effort involving
all stakeholders, including shippers, carriers, ports, and labor. The Act, which has
been in place for only three years, provided a comprehensive and thorough examina-
tion and reform of the international liner shipping regulatory system. One piece of
that system is a limited and regulated antitrust immunity, accompanied by a coher-
ent regulatory regime, overseen by the Federal Maritime Commission, that is inter-
nationally accepted, understood and successful. We respectfully submit that the Act
is working well and does not require any amendment. We further submit that H.R.
1253 would fail to achieve any meaningful economic benefits for the shipping public,
the U.S. public port community, American maritime labor or carriers, but would
jeopardize the considerable benefits that America’s international trade now enjoys
under the present system.

We appreciate the opportunity to provide this testimony and look forward to as-
sisting the Committee with any questions it may have on the international liner
shipping regulatory system.

ATTACHMENT A
MEMBER COMPANIES OF THE WORLD SHIPPING COUNCIL

APL

A.P. Moller-Maersk Sealand
(including Safmarine)

Atlantic Container Line (ACL)

CP Ships
(including Canada Maritime, CAST, Lykes Lines, Contship Containerlines, TMM
Lines, and ANZDL)

China Ocean Shipping Company (COSCO)

China Shipping Group

CMA-CGM Group

32New Yorker, December 11, 2000.
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Compania Sud-Americana de Vapores (CSAV)
Crowley Maritime Corporation
Evergreen Marine Corporation
(including Lloyd Triestino)
Gearbulk Ltd.
Great White Fleet
Hamburg Sud
(including Columbus Line and Alianca)
Hanjin Shipping Company
Hapag-Lloyd Container Line
HUAL
Hyundai Merchant Marine Company
Italia Line
Kawasaki Kisen Kaisha Ltd. (K Line)
Malaysia International Shipping Corporation (MISC)
Mediterranean Shipping Company
Mitsui O.S.K. Lines
NYK Line
Orient Overseas Container Line, Ltd. (OOCL)
P&O Nedlloyd Limited
(including Farrell Lines)
Torm Lines
United Arab Shipping Company
Wan Hai Lines Ltd.
Wallenius Wilhelmsen Lines
Yangming Marine Transport Corporation
Zim Israel Navigation Company

Chairman SENSENBRENNER. Thank you, Mr. Koch.

Members are advised that the Chair will enforce the 5-minute
rule, and I've been writing down who has appeared in which order.
So I will recognize people alternatively from one side to the other
in the order of appearance, beginning with myself.

Mr. Hoffa, you heard Mr. Koch basically say that the passage of
this legislation won’t make any difference in how much money the
port drivers will be able to charge and the availability of more
money to do repairs and maintenance to bring their trucks up to
safety standards. I am sure you disagree with his analysis. Would
you please tell us why?

Mr. HOFFA. Our study of this area, Mr. Chairman, indicates that
these large oceangoing carriers conspire amongst themselves to dic-
tate what they’re going to pay. Therefore, they put pressure on
these owners of these trucks. And when I say owners of the trucks,
a lot of them are fleet owners, where you have a number of people
that own their own trucks, the owner-operators, who then work
through somebody called a truck owner. The pressure on the truck
owner is unbelievable.

They dictate exactly the same rates across the board. And they
have to then—and they’re artificially low. And this is where these
carriers are making money. And then they in turn put pressure on
the drivers to basically do this work for nothing, and that’s what’s
happening.

And it’s also important to know the type of drivers we have.
Many of them are new to our country. Many of them are people
that are seeking their American dream. They bought a truck; they
think they can succeed here. They're from all over the country, but
they are American citizens who have been nationalized. And they
are trying to succeed. But they are squeezed by the people they
work for, who in turn are squeezed by the carriers, who keep on
pushing down the rates.
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And this is basically one step—everybody is pushing down the
next person to try and make money off their backs.

I've been out to the ports. I see the type of drivers they have, the
type of equipment they have. They’re barely surviving. And they’ve
created like a subculture and a subclass of workers here who can
barely exist in America. And it’s not right.

If we change the law, we will start the beginning of getting rid
of the exemption for the big carriers, and then that will percolate
doxévn to the owners and then helping the owner-operators in the
end.

Chairman SENSENBRENNER. In other words, you're saying that if
smaller carriers were allowed to compete at free market rates rath-
er than this artificial cartel, they would negotiate better rates for
the port truckers.

Mr. HOFFA. That’s exactly right. And also they will start break-
ing up this conspiracy that dictates the lower rates.

Chairman SENSENBRENNER. I have one question for Mr. Cole-
man. Near and dear to my heart is the export of good Wisconsin
butter and cheese all over the world. We make a lot of it. I am dis-
turbed that there is a $1,000 per container tax on refrigerated con-
tainers that you alluded to in your testimony. Will you tell me how
that works? I assume that having to pay for the tax in the foreign
country on the other end is going to make the good products from
my State much less competitive overseas, particularly against the
cheap junk that comes out of Europe. [Laughter.]

Mr. CoLEMAN. Well-stated, Mr. Chairman.

This spring, the WTSA, the Westbound Transpacific Stabilization
Agreement, filed a proposal. In fact, they submitted it to the Fed-
eral Maritime Commission. And I incidentally would ask that that
be included in the record of this hearing.

Chairman SENSENBRENNER. Without objection.

[The information referred to follows in the Appendix]

Mr. COoLEMAN. The carriers basically set up a scheme by which
they wanted to reduce growth in export capacity. And several of
the carriers had invested in new refrigerated equipment, so they
could more efficiently carry U.S. exports. And under this WTSA
scheme, it was proposed that any carrier be assessed $1,000 per
container for every container they carried in 2001 above the capac-
ity that they carried in 2002.

Numerous organizations, when that scheme was filed with the
Federal Maritime Commission, had informal conversations with
them. The carriers immediately understood that they had been
caught red-handed, and they withdrew their proposal. So the
$1,000 surcharge was not imposed.

Chairman SENSENBRENNER. I yield back the balance of my time.

The gentlewoman from California, Ms Lofgren.

Ms. LOFGREN. Thank you, Mr. Chairman. This has been a useful
hearing.

And listening, Mr. Hoffa, to your description of the drivers re-
minded me of my own youth. My father, my late father, was a
Teamster, and his father was a Teamster. And your testimony is
compelling.

I wanted just to raise two quick issues. One, and I'd ask unani-
mous consent to make this a part of the record.
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Chairman SENSENBRENNER. Without objection.

[The information referred to follows in the Appendix]

Ms. LOFGREN. I have received a letter from the Port of Oakland
expressing a variety of concerns about the bill, but one in par-
ticular I’d be interested in your comment, Mr. Hoffa. They are con-
cerned, they say, that ports that benefit from the antitrust exemp-
tion now have labor-management agreements on benefit assess-
ments. And they want to make sure that that is preserved, that
their ability to do the agreements for benefit assessments and
labor-management is preserved.

I'm not sure I see the issue. 'm wondering if you have a com-
ment on that point.

Mr. HOFFA. Well, 'm not so sure I understand that either, be-
cause these people are really on their own, these owner-operators.
And I've been to the Port of Oakland. And Chuck Mack, who is
our

Ms. LOFGREN. Know him well.

Mr. HOFFA [continuing]. Very capable vice president from the
bay area, knows what goes on in the Port of Oakland. And the
problem we have there is that these people have to wait long hours
in long lines, and sometimes they’re there all day just to get a load.

Ms. LOFGREN. Yes.

Mr. HoFrA. It’s like the old shapeup they used to have in the
movies, you know, and on the ports, where people had to wait all
day long just to get a load. So you basically waste a day or two just
to get some load that barely pays for your truck. And that’s what’s
going on.

I don’t know if this—I don’t—I'm not aware of what you’re talk-
ing about, this agreement. But certainly, we could work around
that. We don’t want to disturb anything that is helpful to the driv-
ers.

But we're trying to elevate the drivers from their low status right
now, and the fact that theyre being exploited by just about every-
body. And it’s time that we recognized the problem; we step for-
ward. And the first step, I think, would be passing this bill. Thank
you.

Ms. LOFGREN. Do you know, Mr. Hoffa, where organized labor,
other than Teamsters, are on the bill? For example, have the Long-
shoremen taken a position? Are you aware of that? Or have the
Sailors’ Union?

Mr. HorFA. They all have. They are supporting us in our efforts.
We have established a port division in the Teamsters that is work-
ing on both coasts, with both the ILW and the ILU, to organize
port drivers. And they’re supporting our efforts. And we’re working
cooperatively, with regard to trying to organize these people.

So this is an effort recognized by the longshoremen unions on
both coasts who support our efforts and are aware of the problem.
So they’re very supportive of this.

Ms. LOFGREN. Thank you very much. And, you know, thinking
back, my grandfather actually was a Teamster in Oakland and, ac-
tually, years ago was one of those guys that waited and waited and
waited for loads. So I'm very appreciative of your comments.

And I would ask if I can, well, we’ll make this letter part of the
record. Perhaps the Teamsters’ experts can take a look at the point
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that Oakland has made, and we’ll work on that, if you agree that
it’s a problem.

Mr. HOFFA. I'll do that.

Ms. LOFGREN. Thank you very much. I yield back the balance.

Mr. HorrA. And I'll make sure Vice President Mack sees it also.

Cll)lairman SENSENBRENNER. The gentleman from Virginia, Mr.
Forbes.

Mr. FORBES. Thank you, Mr. Chairman.

Mr. Chairman, this has been a good hearing. And just a couple
of questions.

First of all, Mr. James, do you feel that ocean carrier rates are
too low now?

Mr. JAMES. Thank you, Congressman Forbes.

The fact of the matter is, whatever the level of the rates are at
the present time, they’re not the market rates. Theyre not the
rates that would be set in a competitive circumstance. Whether the
rates have room to go any lower is unclear. We've never really had
the benefit of an experiment that would allow us to determine that.

We do know, however, that low rates certainly favor the carrier
side of this equation. And I think that it would be important to pro-
vide consumers the benefit of that lowered rate, if it can be
achieved.

Mr. FORBES. I've heard some suggestions about other countries
that may apply their antitrust laws to international liner shipping.
Are there any other countries? I just don’t know the answer to
that. And I've heard—do you know of any other countries that do
apply them? If you can, would you let us know that?

Mr. JAMES. As I understand the situation, at present there are
none that presently have a situation where the antitrust laws
would be effective to address these kinds of issues. And that’s part
of the issue. It’s a chicken and egg kind of concept, where whenever
someone starts talking about eliminating this exemption, the no-
tion is that other countries have it.

One of the situations that we face here is that this is perhaps
an opportunity for the United States to exercise leadership in a sit-
uation where, as the OECD report indicates, countries are actually
thinking about bringing more competition to this market space.

Mr. FORBES. Mr. Koch, a question for you, if you could. You
talked about some of the results that you thought the exemption
had produced. But can you give me any particular types of activi-
ties that carriers engage in by virtue of the antitrust immunity and
maybe the economic reasons for those activities?

Mr. KocH. I'd be happy to, Congressman.

They fall into two groups, and the testimony that we provided for
the record has many, many different specific examples. They fall
into the category of operating agreements where carriers get to-
gether with their immunity and agree to share capacity amongst
themselves, so that one particular line may also offer on its ships
space that can be used by other lines. That’s resulted in a more ef-
ficient utilization of capacity, increased service, more frequent serv-
ice, and greater scope of service. And even those agreements, spe-
cifically, the OECD report said, they have antitrust immunity, but
are very positive and should not be disrupted, even though H.R.
1253 doesn’t make that distinction.
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The other kind of agreements are what—are the rate discussion
agreements, where the carriers try, as I discussed earlier, to deal
with the incredible cyclicality and structural overcapacity in this
business to come up with rate discussion agreements that provide
some modicum of target-level pricing and some level of market sta-
bility. What OSRA did in 1999 was fundamentally change the
Shipping Act, so that they can agree on that.

But there’s no way to enforce a particular rate. All carriers nego-
tiate individual confidential contracts, confidential amongst each
other too, which makes sure there’s adequate competition. Never-
theless, the rate discussion agreement at least provides some level
of market stability and benchmark as to how to approach what is
a very, very difficult market.

Mr. FORBES. And we’ve heard many of the unions are supporting
this;? Are the ports and maritime unions supportive of this legisla-
tion?

Mr. KocH. Thank you for that question. No, the ports wanted to
testify today and weren’t able to. I think they've submitted testi-
mony against the bill. And the maritime labor unions, in fact, are
opposed to this bill.

I have a letter here, which maybe Mr. Hoffa hasn’t seen. The
Seafarers Union; the Master, Mates and Pilots; the Marine Engi-
neers; and the American Maritime Officers are all opposed to this
legislation.
hAnd if it’s not in the record, Mr. Chairman, I'd ask that it be put
there.

Chairman SENSENBRENNER. Without objection.

[The information referred to follows in the Appendix]

Mr. ForBES. Mr. Chairman, thank you. I yield back the balance
of my time.

Chairman SENSENBRENNER. The gentlewoman from California,
Ms. Waters.

Ms. WATERS. Thank you very much, Mr. Chairman.

I am trying to understand who is benefiting from this antitrust
immunity.

And I'd like to ask, Mr. Koch, you represent the World Shipping
Council. Are there any United States companies in your council?

Mr. KocH. Yes, there are a couple.

Ms. WATERS. A couple. Who are they?

Mr. KocH. Crowley and Great White Fleet.

Ms. WATERS. Are they basically operative now?

Mr. KocH. Yes.

Ms. WATERS. Are they operating?

Mr. KocH. Yes.

Ms. WATERS. Because it appears that, from the information that
I have, that all of the ocean liners are foreign-based.

Mr. KocH. I'd be happy to address that.

Ms. WATERS. And as you are addressing that, I really want to
understand how immunity will make it easier for U.S. companies
to enter and remain in the ocean liner industry. And if immunity
helps, why haven’t U.S. companies been able to remain in the in-
dustry? Could you give me a little discussion on that?

Mr. KocH. Sure. I'd be happy to. And I'd point out that Crowley
is actually headquartered in Oakland.
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The liner industry is not just a foreign industry. It generates
more than a million American jobs.

Ms. WATERS. Could you

Mr. KocH. And $38 billion in wages. Now, the U.S.-owned liner
companies that were sold—such as Sealand, where I worked for 7
years, APL, Lykes, and Farrell—they were sold for a very distinct
reason, which is, in the United States, if you're a publicly traded
company on Wall Street or even with private investment, this in-
dustry is so competitive that you get punished for owning—having
investment in the shipping industry.

I'll give you a personal example. CSX Corporation owned
Sealand. CSX stock was punished on Wall Street. The financial an-
alysts criticized CSX for having investment in this industry, be-
cause the rates were so consistently low, profitability was so low,
that it suffered for that. And so CSX sold the company to Maersk.

So sales of these lines only confirm how intensely competitive the
business is, not that American consumers are being harmed.

Third, the overwhelming majority of U.S. flags that are still in
operation in the international liner industry are used and finan-
cially supported by carriers that are not U.S.-owned companies. So
those vessels that still operate out there, such as Maersk and APL
and Lykes and Farrell that have U.S. flags in their service, are
companies that are headquartered offshore.

And one thing is certain, which is subjecting an already——

Ms. WATERS. I'm sorry, would you—U.S. companies that operate
offshore?

Mr. KocH. These are U.S.-flagged vessels that are operated by—
or that are used by ocean carriers that are not headquartered in
the United States, such as Maersk, for example.

So what I'm saying is that what is left under the U.S. flag in this
industry is supported ultimately by these foreign investments.

The fourth point I'd like to make is that, with this industry
struggling the way it is to make adequate financial returns, and es-
pecially with our own U.S. laws unable to attract American capital
into this industry, the presence of the companies that are there and
the capital they are investing in this business is something which
should be encouraged not disparaged, because what this industry
does is it provides the transportation infrastructure for the move-
ment of our foreign commerce, over $500 billion worth of goods,
$1.3 billion a day through U.S. ports.

This is an industry providing an immense, not only employment
base, but an immense value to our economy at exceptionally good
rates. It should not be something that is destabilized or made un-
profitable.

Ms. WATERS. Thank you.

I yield back the balance of my time.

Chairman SENSENBRENNER. The gentlewoman from Pennsyl-
vania, Ms. Hart.

Ms. HART. Thank you, Mr. Chairman.

I have a question for Mr. Koch. You stated that under the anti-
trust exemption, ocean carriers are not permitted to establish in-
land trucking rates. Many of those carriers argued, I assume under
oath, to the contrary before a European court and later before the
European Commission. In trying to persuade the European Com-




55

mission that carriers were entitled to set inland rates under the
antitrust exemption, those carriers argued that several countries,
including the United States, allow liner conferences to fix the
prices for inland transport services as part of intermodal transport.
Moreover, although the commission rejected the carriers’ argument,
the commission, relying on their evidence, did recognize that such
was the case in the United States in, I believe it’s case—Compagnie
Generale Maritime v. Commission of the European Communities.
Are you familiar with that? Could you speak to that, please?

Mr. KocH. I'd be happy to. The Shipping Act clearly does not pro-
vide antitrust immunity to ocean carriers to get together and dis-
cuss or set the rates they pay truckers. Mr. Hoffa, on that point,
has simply been given some bad information. If they do, they are
subject to the antitrust laws today.

What ocean carriers do have is the ability to sit down and dis-
cuss the rates that would be charged the importer or the exporter.
What importers and exporters generally want, at least as an op-
tion, is what is the through rate. Let’s say, for example, Shanghai
to Chicago. Because they want one rate—"I just want to move my
stuff from China to Chicago. What’s it going to cost me?” So they
ask the ocean carrier to provide that through rate for the whole
thing, and the ocean carrier will arrange for the inland transpor-
tation. That is what the carriers have immunity to discuss, not
what they will get together and pay you as truckers.

The European Commission issue you're talking about deals with
a variance under European law where ocean carriers don’t have
that ability in Europe to set the through rate for what they charge
the importer or the exporter.

I hope I answered your question clearly.

Ms. HART. So you're basically saying that they can set it if it’s
for the entire trip but not if it’s separate, basically.

Mr. KocH. No. Let’s say GM wants to move some components in
from China, so you charge them $2,000. GM can be quoted in a
conference or a discussion agreement could recommend a rate of
$2,000 bucks, China to Chicago. What cannot happen is for the car-
riers to get together and say: We're going to pay the trucker or the
railroad or whoever $1,000 bucks to move it from LA to Chicago.

That they do not have antitrust immunity to do.

Ms. HART. The next leg, you're saying the next leg is

Mr. KocH. Well, it’s a piece of it, yes. They have the immunity
to set the rate they charge the customer. They do not have immu-
nity to get together and set the rate that they will pay to their own
vendors, the trucker or the railroad.

Ms. HART. Thank you.

Mr. Hoffa, do you have any comment on that?

Mr. HorrAa. What I'm saying is that the pressure is on the truck
owners, who then give the loads to the independent contractors,
who are the drivers that we are trying to organize.

So I'm not saying that the ocean carriers are dealing with the
owner-operators. Theyre dealing with these trucking companies
and dictating collectively such low rates that it amounts to exploi-
tation of these drivers.

So it’s basically the ocean carriers set low rates for the trucking
companies. The trucking companies then have a series of these
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owner-operators that are standing around with these broken down
trucks. So the rates are so low there is nothing left for the driver
to operate on. And as I said, he has to stand around.

So that’s where the problem is. The rates are low. So low, as dic-
tated to the trucking companies, there’s nothing left. And it is this
collective power to dictate low rates that’s the problem. And that
is because of the antitrust exemptions.

And these people are talking all the time, and no one believes
that they don’t talk about the rates they charge, that they just sit
around and talk about shipping something elsewhere over the
ocean.

This is part of their cost. So this is where they get involved to
dictate rates. And they might deny it, but the indication is that
they are artificially low across the board.

Ms. HART. I will allow—Mr. Koch, if you want to say something.

Mr. KocH. There’s a certain amount of sympathy with what Mr.
Hoffa is saying, because rates to truckers are low. The port drivers
are not well-compensated people. There is some sympathy about
the lines being long in the ports, too.

It is the low rates that the ocean carriers are getting that are
in fact causing the pressure on trucking rates.

What is not correct is that those low rates are in any way the
result of carriers getting together to set low rates. I mean, that
wouldn’t make any sense.

Carriers, if they have antitrust immunity, are not going to use
it to set rates that are unreasonably low. If there is a complaint,
it’s more like Mr. James’ complaint that somehow the rates are
somehow higher than they should be.

Ms. HART. My time is up. I yield back.

Clcllairman SENSENBRENNER. The gentlewoman’s time has ex-
pired.

The gentleman from North Carolina, Mr. Watt.

Mr. WATT. Thank you, Mr. Chairman.

I guess before I ask a question, I want to make disclosure, so
that I try to respond to the gentlelady from California. Sealand,
which had a major operation in my congressional district, was ac-
quired by a foreign-based company in a merger acquisition. That
foreign-based company has continued to have an equivalent if not
larger base of employees and people in my congressional district,
even though it moved the ownership. I mean, this is part of this
whole globalization thing that’s taking place.

So that’s neither here nor there on the issue of whether there
ought to be an antitrust exemption. But at least we should under-
stand that, in this industry as in a number of industries, all of the
headquarters won’t necessarily be in the United States, but many
of the jobs will continue to be in the United States, because they
can’t operate in the United States, whether they’re U.S.-based or
foreign-based, without having U.S. employees.

Having said that, I've tried to understand both sides of this. And
there is nothing better, probably, than having a base of employees
in your congressional district to make you try to understand that
and try to be as evenhanded about this as you can.

Let me ask Mr. Koch a couple of questions. He seems to be out-
numbered on this panel, so I'm going to ask him a couple of ques-
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tions. They’re not softball questions, though. They’re questions that
are truly troubling me.

Mr. Hoffa makes the argument that one of the problems here is
that rates are too low. As I understand it, rates are very low in this
industry, and you seem to be defending that, which seems to be
counterintuitive. What I could see happening, and maybe I don’t
understand how this would work, is if you didn’t have the ability
to talk to each other and give through rates and have these sharing
arrangements that you have, there would be more competition and
ultimately less carriers short term, but less carriers and less com-
petition long term, possibly. I'm not sure that I'm there.

If you didn’t have these artificially low prices short term,
wouldn’t the most aggressive one or two carriers basically, over
time, drive out the other carriers? How do you respond to that?
That would be a concern that I think we ought to at least put on
the table here.

Mr. KocH. Fine. I'll do my best.

First, if I'm defending low rates, I want to correct that for the
record. Rates are very, very low. The point I was trying to make
is that they are not low because antitrust immunity exists for car-
riers to discuss rates. They are low because we're suffering from a
major imbalance between supply and demand. There is over-
capacity in the business.

Mr. WATT. Why wouldn’t they be low because—you can discuss
rates as long as they’re shipping rates. What you’re saying is you
can’t discuss rates for trucking.

Mr. KocH. What we pay the truckers, that is correct.

Mr. WATT. Right.

Mr. KocH. That is correct. But just intuitively, if carriers get to-
gether to discuss shipping rates, their purpose is not to get them
too low. Their purpose is to try to stabilize the market and rates
out there. The fact that they are not very effective at the present
time in doing that because the market conditions are so adverse be-
cause of supply and demand is just the nature of what the market
is right now.

If ’'ve answered that part of your question, I'd like to go to the
next, which is what would happen if you did lose the Shipping Act
system. And I don’t know that anybody is ever clairvoyant enough
to predict with certainty what would happen. But I think it’s fairly
clear that if you destabilize this industry any further, you will
clearly cause rates in the short term, as you point—to potentially
go down. And you're almost certain to have, as a result of that, a
number of carriers go out of business and have severe consolidation
in this business.

As you point out, antitrust theory assumes that the most effi-
cient operator will survive. And, therefore, it’s good, because the ef-
ficient ones survive.

In this industry, there are very many different situated carriers.
Some are State-controlled, as you pointed out. Some are structured
very differently. And it is by no means certain that the most effi-
cient carrier would be the one to survive.

As you said—I think your term was the most aggressive carriers
would survive. I don’t know who wins that war in the end. I don’t
know who’s left standing when it’s all over. But I'm fairly confident
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that you will not have the number of carriers or the number of
choices that you do today, and I don’t know who will end up hold-
ing those carriers that do.

Chairman SENSENBRENNER. The gentleman’s time has expired.

The gentleman from Pennsylvania, Mr. Gekas.

Mr. GEKAS. I thank the Chair.

I would like to take personal privilege in substituting for the
Chairman’s inclusion of Wisconsin cheese in his hypothetical. I
want to substitute Hershey chocolates in the same hypothetical, so
keep that—— [Laughter.]

Chairman SENSENBRENNER. Also a very good product. [Laugh-
ter.]

Mr. GEKAS. Yes, thank you.

The Congress is fast approaching finalization of trade authority
or fast-track authority for the President of the United States and—
it being in conference as we speak.

Without telling us whether you approve of or not the concept of
fast-track authority for the President, I would like to know, assum-
ing that it will pass, and I think it will in a final conference report,
what does this issue have to do with the President’s negotiations
with other nations on trade? Does this have an impact, this par-
ticular issue?

Let’s start with Mr. Coleman.

Mr. CoLEMAN. Well, I will go on record as being a very, very
staunch supporter of the President having trade promotion author-
ity. I think it’s essential in our global economy that our President
be able to negotiate trade agreements.

I think that the cost of ocean transportation has a lot to do with
any kind of a trade agreement that’s negotiated. Trade agreements
are just exactly that. It’s the ability to move product and some-
times services back and forth between countries in our global econ-
omy.

Transportation costs, ocean transportation costs, are a very real
part of the cost of any product or service that’s provided in the
global economy. So I think that antitrust immunity basically allows
a carrier to arbitrarily raise transportation costs.

Let me give you an example, if you don’t mind. Agriculture is an
example. Contracts for the sale of products abroad, for agricultural
products, are negotiated months in advance. Prices are set, the
product is produced, the product is gotten ready for shipment, and
then a carrier can come around and arbitrarily announce a freight
rate increase. This totally destabilizes the entire process. It will put
a shipper in the position of either perhaps losing his contract or
having to move his products to the global marketplace at a loss. Or
even if the carrier withdraws the freight rate increase, which they
do many times—they will announce a major freight rate increase,
and then they will at the last minute withdraw it—it still has com-
pletely destabilized the market.

The buyer of our American products in many cases will go to an-
other country that produces a similar product where there is sta-
bility in ocean shipping, and they will purchase that product from
the foreign country. New Zealand and Australia are two countries
that are benefiting from our unstable situations.
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So I think that antitrust immunity affects freight cost, and I
think freight costs are a part of any trade agreement that’s nego-
tiated.

Mr. GEKAS. Mr. Hoffa?

Mr. HoFrFA. Well, on behalf of the Teamsters, we’re against fast
track, and we think that Congress should not abdicate its responsi-
bility to have input. You are the people that are elected by the peo-
ple, responsive to the people. And you're the ones that reflect the
feelings of America. And I believe you ought to have——

Mr. GEKAS. But assuming that it passes

Mr. HOFFA. You ought to have input into any type of bill that’s
passed or any type of treaty or trade agreement.

And also, under the fast track, we would suffer by losing a lot
of consumer protection bills that we've passed, Congress has
passed——

Mr. GEKAS. I understand.

Mr. HOFFA [continuing]. Legislation passed——

Mr. GEKAS. I understand that. I said, assuming that it passes,
is what my question is.

Mr. HorFA. All right, I just wanted to let you know where I
stood. [Laughter.]

Mr. GEKAS. Yes. I knew that.

Chairman SENSENBRENNER. Will the gentleman yield?

I just want to put on the record at this point in time that I have
expressed my concern to U.S. Trade Representative Zoellick that
the Europeans will end up putting competition clauses into the lat-
est round of trade agreements that would legitimately fall under
the jurisdiction of the Judiciary Committee, since competition is
our bailiwick and not that of Ways and Means. And I advised him
that I am strongly opposed to that and would strongly oppose any
type of international trade agreement that was negotiated that
would end up modifying U.S. competition law, whether it be the
antitrust laws or the Federal Trade Act, in any way, shape or form.

I want to put that marker in there right now, so that 4 years
from now, we all of a sudden don’t find out that our ability to
amend the antitrust laws ends up being delegated to the World
Trade Organization.

Mr. GEKAS. I ask unanimous consent that I be granted an addi-
tional period of time to hear the full answer of Mr. Hoffa, and the
same

Chairman SENSENBRENNER. The gentleman will get an additional
minute.

Mr. HOFFA. Okay. My point is I think that we should get rid of
this antitrust exemption, because there would be more competition
and more of an ability for us to raise the level of the truck drivers.
That’s our position.

And I don’t think—and to be consistent with that, you wonder
how that works out with any type of a fast-track agreement, which
would possibly make a treaty nullify our antitrust laws. So it’s con-
ceivable there could be a conflict here.

But as we said at the beginning, we’re against this antitrust ex-
emption. We want that out. I don’t see the conflict. But conceiv-
ably, they could get into negotiations with somebody that say, on
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top of that, all of your antitrust laws have to go. So I think there
could be a conflict there.

They’re talking about repealing—many trade agreements go to
some of our consumer protection laws that our Legislatures in dif-
ferent States have passed. They have to get removed, because
they’re found to be in conflict with the World Trade Agreement, or
NAFTA, or something like that.

So there really is a problem here with fast track and how it con-
flicts with our laws, both State and Federal.

Chairman SENSENBRENNER. The gentleman’s time has expired.

Mr. GEKAS. Mr. Chairman, I need an extra 30 seconds to allow
Mr. Koch to answer the same question, if he can in 30 seconds.

Chairman SENSENBRENNER. If he can do it in 30 seconds, be-
cause Mr. Conyers is really getting antsy to have his licks.

Mr. GEkAs. Well, Mr. Conyers owes me a couple of seconds over
the years. [Laughter.]

Mr. KocH. I'll try to be brief, Congressman. Our industry sup-
ports anything that promotes free trade, international trade, be-
cause that’s what we do. That’s what we carry. So we would sup-
port fast track.

I would also say—I just have to say that the statements by Mr.
Coleman are just simply not true, particularly as to agricultural ex-
ports. Rates are so low—I refer you to the Department of Agri-
culture’s own report that—to say ocean carriers would price a com-
modity’s transportation in such a way as to keep it from getting to
a market and, therefore, lose the cargo, is just plain silly. It is non-
sense to make that kind of argument. The facts don’t support it.
There are no facts to support it.

If you took the total cost of importing—now, on the import side,
all commodities by liner shipping, whether they’re for consumers or
industrial, and averaged it out, it would be $130 per American
household. This is not a huge part of the cost of either imported
goods——

Mr. GEKAS. But back to the question, fast track would have to
take into consideration what this legislation would do.

Mr. KocH. No, I don’t think it would. I think it is a separate
issue.

Mr. GEKAS. Thank you. I yield back the balance of my nontime.

Chairman SENSENBRENNER. And it is nontime. [Laughter.]

Chairman SENSENBRENNER. The gentleman from Michigan, Mr.
Conyers.

Mr. CoNYERS. Thank you, Mr. Chairman.

First of all, I want to greet my former Detroiter, James Hoffa,
and let him know he really knows how to put a pro-labor Congress-
man in a tough spot. I want to congratulate you for that, sir.
[Laughter.]

Mr. CoNYERS. I could really take care of most of the other wit-
nesses with you, but this complicates things, and especially since
you relate it to other larger issues and where this will all spin out.

Now, the shippers would love this, so there you are. General Mo-
tors, Ford, and Chrysler happen to be laying around Detroit since
the beginning of the automobile industry; they would like it. The
cargo consolidators, Mr. Coleman’s group, they would love it. But
the rest of the labor movement, I get an uneasy silence, or an out-
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right opposition, which leaves your friends in a difficult position.
The carriers oppose it.

And so I just want to ask our new Assistant Attorney General
in charge of antitrust, whom we welcome to the Committee, his
first appearance before us, which I hope will be—he will receive the
kind of kind cooperation that will lead him to be anxious to re-
spond to our invitations in the future. [Laughter.]

Mr. ConYERS. Can you explain—where is that report that came
out? Let’s take a look here at a report that kind of tries to tell us
what’s happened with the 1998 Ocean Shippers Reform Act. I need
the name of the report. Remember that report that came out? “The
Impact of the Ocean Shipping Reform Act of 1998,” prepared by the
Federal Maritime Commission, and they released it in September
of last year.

Mr. JAMES. I'm familiar with the report, sir.

Mr. CONYERS. You said what?

Mr. JAMES. I'm familiar with the report.

Mr. CoNYERS. You're familiar with it.

So they didn’t come up with this notion that’s before us in the
form of a bill, did they?

Mr. JAMES. No, they didn’t.

Mr. CONYERS. And

Mr. WATT. Is your mike on?

Mr. JAMES. Yes, it is.

Mr. CONYERS. Well, pull the mike closer.

Well, what—did you disagree with the report?
th{. JAMES. I don’t know that I necessarily need to disagree. 1
think——

Mr. CoNYERS. Did you like the report? [Laughter.]

Mr. JAMES. Did I like the report? I read it. I thought it had some
interesting insights in terms of what it suggested.

But the issue is not, I think, one that has to be taken in very
binary terms. Did the reform act work, or is the reform act not
working? The real issue that we’re attempting to address here is
sort of the nature and quality of competition.

As we've talked about the discussion today, the ocean carriers
under the current situation are allowed to act as a cartel. Mr.
Hoffa and Mr. Coleman represent organizations that are forced to
deal with this cartel on a daily basis, and it has consequences for
their operations.

Mr. CoNYERS. Okay, Mr. James, forgive my intrusion, but I only
have a couple of minutes left.

This act, as counsel advises me, was about the impact of anti-
trust on ocean shipping. So you and I can have some longer discus-
sions about that, but the gist of the report, I thought, was that ev-
erything was okay as it is.

Now, let me ask you another question. I'll put a pin in that one.
Is there any rationale for people attempting to remove the anti-
trust immunity provision, projecting that costs will go up, and oth-
ers projecting cost will go down, which you've heard here today?
Can you help me sort that one out?

Mr. JAMES. I'm not exactly sure the basis for projection that cost
would go up. I think the issue that’s discussed here is the extent
to which the existence of the immunity permits competition. The
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substance of the report was that OSRA had, the effect to the extent
that it permitted more independent action by shippers, permitted
a degree of additional competition. By the same token, it permitted
the use of these discussion agreements, which a different report by
the FMC, in reference to the 1998 situation in the Pacific trades,
suggested that the discussion agreement, the so-called TSA, Trans-
pacific Stabilization Agreement, has had potentially anti-competi-
tive effects and was something that was of concern to the FMC
commissioner who investigated that matter.

Chairman SENSENBRENNER. The gentleman’s time has expired.

The gentleman from Virginia, Mr. Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman. Mr. Chairman, I
very much appreciate your holding this hearing. I do not have any
questions for the witnesses. In fact, I'm just learning about the
issue.

But I have been requested by the Virginia Port Authority to put
a letter, from them to me, into the record, and I ask permission to
do so.

Chairman SENSENBRENNER. Without objection.

[The information referred to follows in the Appendix]

Mr. GOODLATTE. Thank you, Mr. Chairman.

Chairman SENSENBRENNER. The other gentleman from Virginia,
Mr. Scott.

Mr. Scort. Thank you, Mr. Chairman.

Mr. Hoffa, I think I understand the idea that if the cartel has
got a price that doesn’t leave enough money left over for truckers,
that you can’t get a reasonable fee and that they’re going to be
using broken down trucks. People are going to actually operate on
that.

My question though is how this bill will affect that situation, be-
cause it seems to be that if they’'ve agreed on that low fee, if they
can’t agree anymore, at least somebody would be willing to go for
that low-ball fee. If others charge a higher fee, the one with the
low-ball fee is going to get the contract on a competitive bid, and
you're right back where you started from.

How would—so I guess my question is, how would the passage
of the bill relieve the situation you're in?

Mr. HOFFA. Our belief is that this cartel is making tremendous
amounts of money. There’s no doubt about that. They’re doing very
well. And they’re squeezing the people below them to make this
money.

If we broke up the cartel, at least they wouldn’t be working like
they’re working now, and we could start making separate arrange-
ments with them. But they’re comfortable with the fact that they
have the cartel, and they just deal with each other, and they collec-
tively exploit everybody below them.

So the first step is let’s break up the cartel and let’s see what
happens. I mean it’s like OPEC. We broke up OPEC. Let’s see what
happened with OPEC, and maybe we can talk to Venezuela, maybe
we can talk to other companies—I think that’s the—other coun-
tries. I think that’s the idea.

If we could break up the cartel, then they could—we would see
what happens economically with their dealing with trucking com-
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panies and setting overall rates that are the ultimate rate that is
set for the entire transportation of a container.

So I think the answer is, youre not going to know. It’s like
breaking up OPEC. If you broke up OPEC, what would happen?
Well, we could have more competition. We might be able to get bet-
ter deals with them, get lower rates.

But let’s go the other way. Let’s take this cartel. This cartel has
collectively got together; they’re making a lot of money exploiting
everybody down. Let’s break up the cartel, let’s get rid of the anti-
trust exemption, and let’s see what happens, because I think we
can then start dealing with them on an individual basis, and they
won’t be able to rely on each other to exploit people. And perhaps
we could do better in setting rates.

Mr. ScorT. Mr. Koch, several people have mentioned the stability
of the industry. If the bill is passed, what effect would it have on
investments in U.S. ports, employment level at ports, and salary
levels at ports?

Mr. KocH. To the extent the bill was enacted, Congressman, and
produced the results anticipated, it would cause further destabiliza-
tion and rate droppage. It would obviously—Mr. Hoffa’s got a point,
which is, because rates are so low, carriers are forced to try to find
cost savings everywhere. Truckers, he’s got a point, are not making
what he would like to see them make.

If you drive rates even further, that pressure on the truckers will
increase, the pressure on longshoremen would increase, the pres-
sure on oceangoing crews would increase, on sales forces, every-
where. So what that would do is certainly have a major impact on
the more than 1 million Americans who get their employment from
this industry.

What follows after that, what kind of consolidation emerges, and
what kind of price competition reduction might occur, is somewhat
speculative. Nobody would really know the answer to that. But it
certainly would be a more concentrated industry with fewer car-
riers. And it would certainly be a situation where, because they’d
have to go through that shakeout period, there would be a lot of
people who work who are affected by these companies who would
get squeezed even more than they are today.

Mr. ScorT. How much of the rate-setting would be affected by
the antitrust repeal, as opposed to the idea that the rates are set
pretty well worldwide and it doesn’t matter what we do here?

Mr. KocH. Well, shipping rates aren’t set worldwide. They’re
really set by trade lanes. We have transatlantic rate—trade lanes,
transpacific. I mean, every trade lane that serves American com-
merce will have different rates. So they really aren’t set on a world-
wide basis.

What is true is that——

Mr. ScoTT. A shipper doesn’t have a choice between a lot of dif-
ferent shippers? And if we change our antitrust exemption, it
would get—I mean, would the price change?

Mr. KocH. The assets that are used in this business certainly
can be moved from one trade to another, to the extent profitability
got to the point where you couldn’t make money in a U.S. trade.
Theoretically, you could move it to another trade; let’s say Asia-Eu-
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rope trades. That would be, frankly, difficult to do, because there
is already adequate capacity in those trades.

That’s one of the traps the carriers find themselves in. They
build capacity for a trade. If that trade collapses, that investment
is sunk. It’s there to serve what was projected. And you theoreti-
cally can move it somewhere else, but if you've already invested to
serve those other trades, then you just exacerbate the problem in
that trade by moving capacity around.

Chairman SENSENBRENNER. The gentleman’s time has expired.

The gentlewoman from Texas, Ms. Jackson Lee.

Ms. JACKSON LEE. Thank you very much, Mr. Chairman.

Let me thank the gentlemen for their testimony and indicate my
presence on the floor for debate, having missed their statements.
So forgive me if some of the inquiries have been mentioned in your
statement. But I would like to make a number of inquiries.

And before I do that, let me simply say that this is a dilemma,
but I think a point that is not a dilemma but, frankly, sad is to
acknowledge that all of the major carriers operating in and out of
the United States are now under a foreign flag. I think that’s dis-
appointing.

If you begin to look at our history, even if you happen to be a
history buff that looks at the various early wars, and not that you
would necessarily be a hawk, but you looked at the various sea
wars and know the prowess and the expertise that we had in the
United States on shipbuilding, and the controversy that we’ve had
over the years, regarding that industry, and to think now that our
carriers are under a foreign flag.

With that said, let me try to understand this issue with Mr.
James and, just in a brief scenario, have you taken a position?
When I say you, has the DOJ taken a position on this legislation?

Mr. JAMES. Yes, we have, Congresswoman. We have consistently
supported elimination of this antitrust exemption, and this has
been the position of the Department of Justice for at least 12 to 13
years.

Ms. JACKSON LEE. And you see no problem with this sort of ben-
efit being given to foreign carriers? I know there are a lot of sub-
sets. There are the shippers and—but you don’t see the difficulty
in giving this benefit, this exemption, to foreign-flagged carriers,
who will then have an added advance, if you will, to some of the
needs that we have here in the United States?

Mr. JAMES. We are actually opposed to the exemption, and so——

Ms. JACKSON LEE. Okay. I wasn’t hear——

Mr. JAMES. I apologize. We are actually opposed to the exemption
and believe that this benefit, the idea that a cartel should be per-
Igitted to stabilize this industry, is actually a bad public policy
idea.

Ms. JACKSON LEE. And why do you think—why would you then
take the position that they don’t need it? What can they do in the
alternative besides seek an exemption?

Mr. JAMES. They could compete like companies do in other indus-
tries and deliver to consumers the benefit of competition. We are
opposed to the cartel.

Ms. JACKSON LEE. And your research suggests they could com-
pete?
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Mr. JAMES. Absolutely.

Ms. JACKsON LEE. Mr. Hoffa, would you kindly just—because
there is this dilemma that the Ranking Member has exposed and
is clear between some of the Federal trades and, of course, the
Teamsters. I'm interested in creating jobs. How do we balance that
by opposing the exemption?

Mr. HOFFA. Well, we want the antitrust exemption lifted because
we believe then we would be able to work with—it would have
some effect that they cannot rely on each other to set rates that
are artificially low. And perhaps then it would start moving and
getting us an ability to deal with these carriers and the trucking
companies, S0 we can organize our people to raise the level of these
workers.

Everybody at this table has admitted that what the truckers get
is artificially low and they are being exploited. But it doesn’t
square with the fact that the companies are making record profits.

So somewhere, somebody is grabbing that money, and it is not
trickling down to where it is. And we have—we’ve tried it with the
antitrust exemption right now, and it hasn’t worked. The money
hasn’t trickled down.

Therefore, we agree with the Chairman that they should be lift-
ed. And then, with competition, it could open the fact that we could
have better rates for the drivers and that more of these profits
would trickle down to the people who need the jobs and have to be
able to live a life in America that is one that they can enjoy, as
opposed to basically living in your truck, as many of these people
do.

Ms. JACKSON LEE. Let me just have you broaden your perspec-
tive just for a moment, and I understand that you support the lift-
ing of the exemptions so that there can be the kind of regulation
that needs to be. But how do you balance that with your needs and
the individuals that you represent, truckers, and trickling down to
the other workers, such as port workers, which have a concern that
it hurts them if we don’t have the ability for the cartel to save
itself—because that’s what they’re saying. Do you believe that this
lifting will trickle down to all of the workforce?

Mr. HoOFFA. I think it would, and I don’t know of anybody that’s
doing well at these ports. They’re being under tremendous pressure
right now with so-called globalization and everything else that are
pushing down the wages that they make right now. The truckers
are one of them. The other people are also suffering the same way.
These ports are under tremendous pressure right now, because of
these cartels that are setting these rates, taking all the money and
not sharing it and making sure that other people share in this
great amount of money that’s being made.

So we believe, if you break up the antitrust, we’re going to be
able to deal with these companies and maybe then work out the
fact that we can get more money for our truckers, more money for
the people at Sealand and other companies that are working in the
ports across the United States.

Ms. JACKSON LEE. That is a concern.

Cl&airman SENSENBRENNER. The gentlewoman’s time has ex-
pired.

Ms. JACKSON LEE. Thank you.
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Chairman SENSENBRENNER. Let me thank each of the witnesses
for their very good testimony today. This hearing was much better
than the one we had 2 years ago on this subject.

There being no further business, the Committee is adjourned.

[Whereupon, at 12:07 p.m., the Committee was adjourned.]
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mittee, I have made it a priority to carefully examine the implementation and en-
forcement of our antitrust laws to ensure effective competition in our free market
economy. This Committee also periodically considers competitive aspects of various
industries including those exempt from antitrust laws. Today, we will consider H.R.
1293, the Free Market Antitrust Immunity, or “FAIR Act of 2001,” a measure I in-
troduced to remove the antitrust exemption presently accorded to ocean carriers.

The United States has the world’s largest economy, and is its largest market.
International trade represents close to 30 percent of U.S. Gross Domestic Product
and accounted for nearly a quarter of U.S. economic growth over the last decade.
Most of this trade is conducted over ocean shipping lanes, and this industry forms
the basis of an international commercial system upon which the strength of the
American economy depends. The Shipping Act of 1916 exempted ocean carriers from
United States antitrust scrutiny. As a result, carriers have been free to jointly set
ocean shipping rates in what are known as carrier conferences or discussion agree-
ments.

These shipping rates directly affect the international commercial opportunities of
potential U.S. exporters and the consumer choices of all Americans.

Subsequent amendments to the 1916 legislation have helped remedy persistent
competitive concerns within this industry, and the Ocean Shipping Reform Act of
1998 helped address some of these concerns by permitting independent shippers to
enter into service contracts with ocean carriers on a confidential basis.

However, over the last 75 years, the market conditions upon which ocean carrier
antitrust immunity was predicated bears little resemblance to modern realities.
Today, there are no major American-owned ocean carriers. As a result, this protec-
tion almost exclusively benefits foreign-owned carriers at the expense of Americans.

American shippers and companies which consolidate smaller shipments for import
arle given little choice but to pay rates that are collusively set by the carriers them-
selves.

American corporations can not avail themselves of export opportunities that
would exist in a competitive marketplace. American workers who transport goods
to and from ocean ports are required to accept trucking fees on what amounts to
a “take it or leave it” basis. And ultimately, American consumers are forced to pay
higher prices for a variety of imported goods. If Congress were to consider granting
antitrust immunity to ocean carriers in today’s shipping environment, it would be
hard-pressed to justify this policy to the American people.

International comity has traditionally been a factor Congress considers when
passing laws pertaining to international trade. However, Congress has a continuing,
affirmative obligation to periodically examine or repeal laws which become detri-
mental to the well-being of American citizens.

Moreover, while maritime countries currently permit ocean carriers to evade com-
petition laws, there has been considerable movement away from this policy. Canada
is currently examining fundamental reform proposals and a European Union Court
recently prohibited carrier conferences from collectively establishing inland trans-
portation rates.

In addition, last April, the Organization for Economic Cooperation and Develop-
ment, an international organization comprised of the world’s leading economies,
issued a comprehensive report examining the international ocean carrier industry.
The report, which will be included in today’s hearing record, concluded that “anti-
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trust exemptions for conference price-fixing no longer serve their stated purpose—
if they ever did—and are no longer relevant.”

The report further recommended that member countries “seriously consider re-
moving antitrust exemptions for price-fixing and rate discussions.” H.R. 1253 would
accomplish precisely this goal, and the American people deserve no less.

Before I yield to Ranking Member Conyers, I would like to acknowledge the lead-
ership of former Chairman Henry Hyde, who introduced similar legislation last Con-
gress and has long been a leading advocate for American shippers and consumers.

PREPARED STATEMENT OF THE HONORABLE SPENCER BACHUS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ALABAMA

Mr. Chairman, ranking Member Conyers, and distinguished Members of the Judi-
ciary Committee, as a member of this Committee and the Transportation and Infra-
structure Committee, I have spent considerable time on the issue of ocean carrier
antitrust immunity. At the outset, let me say that I believe the reforms made in
the Ocean Shipping Reform Act of 1998 (OSRA) are working, and that we should
carefully consider the entire regulatory scheme under which this industry is regu-
lated before we rush to enact changes to it.

In September 2001, the Federal Maritime Commission released a two-year study
of OSRA’s impact on the liner shipping industry. The report concluded that OSRA
is working as intended. There is price competition in the industry; rates are actually
lower than they were 15 years ago. There is ample capacity, high quality service
and regulatory oversight. In this industry, Mr. Chairman, we are in a much better
place today than we were prior to the enactment and implementation of OSRA.

In contrast, repeal of the carriers’ limited antitrust immunity would disturb the
hard-won consensus reached in OSRA. Instead of providing a benefit to the market,
such a change would result in a destabilization of the market, destructive price
wars, severe financial loss, industry consolidation and poorer service for U.S. cus-
tomers.

Finally, as we all recognize, the ocean carrier industry is undergoing major
changes in the way it secures its ships and containers to thwart terrorist attacks.
I caution the Committee from proceeding down a legislative path that will require
the industry to redirect resources from port security to economic matters at this crit-
ical time for our nation.

Mr. Chairman, liner shipping is the heart of our economy. Whether we realize it
or not, products from around the world fill our offices, homes and backyards. Many
of these products arrived in the U.S. on container ships. We should work together
to ensure that this industry remains secure and strong in the years to come.

Thank you.

PREPARED STATEMENT OF THE HONORABLE HOWARD COBLE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NORTH CAROLINA

Mr. Chairman, thank you for conducting this hearing on H.R. 1253, the Free Mar-
ket Antitrust Immunity Act of 2001. I am glad to have the opportunity to partici-
pate here today because, as you know, I was Chairman of the Subcommittee on
Coast Guard and Maritime Transportation when we first began to discuss ocean
shipping deregulation almost eight years ago.

As Chairman of the Subcommittee, I held extensive hearings on this issue and
believe that the compromise reached in 1998 represented a delicate balance that
had the support of a majority of the major stockholders in the ocean shipping indus-
try. That is certainly not to say that this law is perfect. In fact, I would venture
to say that the Congress rarely passes a perfect piece of legislation.

As you know, the Ocean Shipping Reform Act of 1998 (OSRA) dramatically
changed the regulatory and competitive environment of the ocean shipping industry.
It is also important to recognize that the changes brought about by this legislation
took effect only three years ago—May 1, 1999. In September of 2001, the Federal
Maritime Commission released a report stating that OSRA is working to the benefit
of all parties, including customers, and rates continue to be competitive.

In respect to this hearing and its focus on the antitrust aspects of the Ocean Ship-
ping Reform Act, there are several key points that I think merit attention. While
I would not generally consider myself a supporter of antitrust immunity, it is impor-
tant to recognize that the exemption from antitrust laws for ocean carriers has ex-
isted since 1916 and is the policy of our international trading partners. Additionally,
both the railroad industry and the motor carrier industry, both of which currently
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operate in a deregulated environment, enjoy similar immunity. I do believe that uni-
lateral action by the United States to revoke antitrust immunity would disrupt
irlllternational trading conditions and unfairly disadvantage U.S.-flagged carriers and
shippers.

If given time, I also believe that these reforms will provide a unique opportunity
for non-vessel-operating common carriers (NVOCCs), shippers’ associations and
freight forwarders to thrive. Shippers now have numerous choices in deciding how
their goods are transported and these intermediaries may become significant players
with which carriers and conferences will have to negotiate.

Finally, while some opponents of the antitrust exemption argue that today’s car-
riers are foreign-owned and therefore should not receive U.S. antitrust immunity,
it is important to recognize that this industry employs approximately 528,000 Amer-
ican workers, including carrier management, tug crews, longshoreman, and harbor
pilots. Further, it is estimated that the liner shipping industry generates approxi-
mately $38 billion annually in U.S. wages. That said, in my opinion, although these
carriers may be foreign-owned, the American worker, customer and economy greatly
benefit from the success of this industry as a whole.

Mr. Chairman, in an ideal world we would have a completely deregulated global
shipping market with full competition. I believe that this notion is probably not re-
alistic, and therefore, I maintain that antitrust immunity is desirable in order to
protect U.S. carriers and is in the national security interest of our country. Simply
stated, we

?ihould allow the Ocean Shipping Reform Act to work as we intended and as it
is doing.

PREPARED STATEMENT OF THE HONORABLE LINDSEY GRAHAM, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF SOUTH CAROLINA

Mr. Chairman, ranking Member Conyers, and distinguished Members of the Judi-
ciary Committee, I am submitting this statement for the record of the Committee’s
June 5, 2002, hearing on ocean carrier antitrust immunity. This issue and the over-
all regulatory scheme governing the liner shipping industry is a matter of great im-
portance to the State of South Carolina, which is home to the Port of Charleston,
the busiest container port along the Southeast and Gulf coasts and the fourth busi-
est nationwide.

The enormous role in which international trade plays in South Carolina is not
well known outside the State, but it is well recognized within our borders. Inter-
national trade through the Port of Charleston provides over 83,000 jobs throughout
the State and pumps $2.6 billion in wages into our economy each year. Charleston
has played a major role in international commerce throughout our nation’s history,
and with three major port-related projects underway today, it will continue its lead-
ing role in the future.

In 1998, Congress approved the Ocean Shipping Reform Act (OSRA). It was a
hard-won consensus among shippers, carriers, ports and the maritime unions. En-
actment of OSRA was a four-year project for Congress, and we are now seeing the
benefits of its implementation. There is ample capacity in the ocean carrier indus-
try, high quality service, regulatory oversight and price competition. Rates are lower
than they were 15 years ago. Last September, the Federal Maritime Commission
released a two-year study of OSRA. It concluded that OSRA is working as intended
to the common benefit of shippers, ports, ocean carriers and transportation inter-
mediaries.

Mr. Chairman, in order to keep our ports strong and vibrant into the future, we
should allow OSRA to continue in effect and not make major changes to it. If it’s
not broken, then let’s not try to fix it. In my opinion, repeal of the limited antitrust
immunity that ocean carriers use to address the structural defects and chronic in-
stability of this unique market would disturb the hard-won consensus reached in
OSRA. The result will be destabilization of the market, destructive price wars, se-
vere financial loss, industry consolidation and poorer service for U.S. customers.

We also must be mindful of the fact that this is an international business which
must operate under a regulatory regime that is acceptable to all trading nations.
No country in the world applies its domestic antitrust laws to liner shipping. In-
stead, the current regulatory regime, overseen in the U.S. by the Federal Maritime
Commission, is well-understood, functioning well and is internationally accepted.

Finally, the Chairman knows full well, having served as the House’s point person
on much of the post-9-11 anti-terrorism legislation, the heavy burdens being placed
on our nation’s transportation infrastructure to prevent future attacks. The port
community and the ocean carriers are front and center in this debate, and they are
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devoting considerable manpower and resources to confronting the challenge. At this
time of intense activity on this front, we should not be enacting legislation to fun-
damentally alter the economics of the industry that keeps our ports bustling, pro-
ductive and efficient links to the world.

Thank you, Mr. Chairman.

PREPARED STATEMENT OF THE HONORABLE DARRELL ISSA, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Thank you, Chairman Sensenbrenner and Ranking Member Conyers, for holding
t]rflis hearing on H.R. 1253, the “Free Market Antitrust Immunity Reform (FAIR) Act
of 2001.”

I am very familiar with the shipping industry, and I am satisfied that competition
exists within the current model. As a small business owner for over twenty years,
I distributed my products all over the world. I depended on the shipping industry
to deliver my products on time and unblemished. I had choices as to which carrier
to use, and the marketplace was not dominated by a single carrier or pricing
scheme. I am confident that there is price competition within the industry.

The antitrust immunity the shipping industry currently has is limited in scope.
Carrier agreements have no authority to limit service contracting activities or en-
force rates. However, these agreements serve the function of allowing shipping lines
to exchange market information, improve planning for capacity utilization, and di-
minish rate volatility. The need for limited antitrust immunity is best illustrated
in the market with which I am most familiar—America’s trans-Pacific trade.

Like most trade lanes, a severe cargo imbalance exists between the directions of
the lines’ roundtrip voyages. Precisely two containers of U.S. imports move east for
every container of U.S. exports traveling west. As a result, carriers incur heavy ex-
penses repositioning empty equipment. In this situation, limited antitrust immunity
is vital. It allows the carriers to exchange and discuss market forecasts, capacity
plans, and determine a rational economic response.

Mr. Chairman, thank you for holding this hearing today, and I look forward to
hearing the testimony from the panel of witnesses.

PREPARED STATEMENT OF STEWART D. HAUSER, PRESIDENT, NEW YORK/NEW JERSEY
FOREIGN FREIGHT FORWARDERS AND BROKERS ASSOCIATION, INC. & CARLOS
RODRIGUEZ, EsQ., TRANSPORTATION COUNSEL TO THE ASSOCIATION, RODRIGUEZ
O’DONNELL, FUERST GONZALEZ & WILLIAMS

Mr. Chairman, Congressman Conyers, and Members of the Committee, on behalf
of the members of the New York/New Jersey Foreign Freight Forwarders & Brokers
Association (the “Association”), I would first like to thank you for the opportunity
to provide written testimony before the Judiciary Committee as you consider H.R.
1253, the “Free Market Antitrust Immunity Reform Act,” or the “FAIR Act.” We are
pleased to submit comments before the Judiciary Committee as you consider various
antitrust aspects currently facing the international ocean shipping industry and
public. H.R. 1253 represents a bold and needed step forward for my industry. We
are pleased to see that the Committee remains committed to overseeing implemen-
tation of recent changes to our nation’s shipping laws, and more importantly, that
this body is serving as a forum for open debate of the issues confronting our indus-
try and, indeed, the American public.

My comments reflect the views of our membership, which have been actively in-
volved in ocean shipping regulatory reform for decades. I trust that you will find
our comments constructive and insightful as you examine antitrust aspects of U.S.
shipping laws and regulations. We hope that the Committee will ultimately agree
ichat now is the time for additional legislative modifications to our nation’s shipping
aws.

INTRODUCTION

The Association would also like to thank you, Chairman Sensenbrenner, for intro-
ducing H.R. 1253 and for holding this important hearing. You promised last session
that this congress would revisit shipping reform and, in particular, the outstanding
issues of concern to our membership. We would also like to thank Representative
Hyde for his long-standing and continued support of our Association and the Ocean
Transportation Intermediary (“OTI”) industry. We are all well aware of the “delicate
compromise” that resulted in passage of the Ocean Shipping Reform Act of 1998
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(“OSRA”), and we are all well aware that forwarders and non-vessel-operating com-
mon carriers (“NVOCCs”) ! were not part of the final OSRA compromise. This piece
of legislation and this hearing are very important to helping ensure that our na-
tion’s shipping laws serve the interests of the American public.

By way of background, the New York/New Jersey Foreign Freight Forwarders and
Brokers Association is an association of approximately one-hundred-sixty (160)
ocean freight forwarders, NVOCCs and customs brokers. We have served the New
York-New Jersey port area, the largest sea port operation in the U.S., for over nine-
ty years. The Association is also an affiliated member of the National Customs Bro-
kers and Forwarders Association of America, Inc., the nationwide organization of
forwarders and brokers. The New York/New Jersey Association has been actively in-
volved in representing the views of forwarders and brokers at the regional, national
and international levels throughout the years. I was named as a private-sector advi-
sor to the U.S. delegation to the Organization for Economic Cooperation and Devel-
opment’s (“OECD”) Maritime Transport Committee, and continue to take part in the
OECD’s work on regulatory reform in liner shipping.

Although our industry is linked in so many vital ways to international trade, the
average person knows little or nothing about the essential services that our mem-
bership provides. Our members include “ocean freight forwarders,” who traditionally
have provided much-needed services to small and medium-sized exporters and im-
porters, such as preparing and processing export declarations; booking, arranging
and confirming cargo space on vessels; preparing and processing ocean bills of lad-
ing; coordinating the movement of shipments from origin to vessels; and providing
expert advice to exporters concerning letters of credit, other documents, and licenses
or inspections, applicable to various shipments. It is well documented that for-
warders sometimes are the very catalysts that bring small and medium sized do-
mestic manufacturers to export for the very first time, providing the expertise that
brings goods to the international marketplace. Freight forwarders, in many cases,
become the “traffic department” of many small and medium-sized exporters and im-
porters.

Another type of ocean transportation intermediary is the NVOCC. These are
intermediaries that provide transportation services but do not own the actual ves-
sels by which the ocean transportation is provided. In effect, NVOCCs enter into
shipping arrangements, usually through service contracts with the vessel operators,
and agree to provide a certain amount of volume to the carrier in exchange for re-
duced rates, which are then offered to the general shipping public. It is in this way
that small and medium-sized shippers are able to obtain shipping rates that they
would not be able to otherwise obtain directly from steamship companies. Freight
forwarders and NVOCCs represent a vital segment of the shipping industry.

The Association’s members are directly involved in the international flow of goods,
and, thus, are positioned to comment on proposed changes to the U.S. regulatory
scheme that affects oceanborne transportation. In the past, for example, the Associa-
tion has provided commentary on proposed trade and transportation legislation at
the state and national levels, Federal Maritime Commission (“FMC”), U.S. Depart-
ment of Transportation, and U.S. Customs Service rulemakings, as well as with fed-
eral agencies that implement export and import control regulations. In each in-
stance, the Association’s objective has been to provide insight from the forwarding/
NVOCC and customs broker community on the proposed legislation or regulation.
Hence, the members of the Association are well situated to provide constructive
commentary on how OSRA impacts their daily lives, as well as to provide rec-
ommendations on how Congress might modify OSRA to correct some of the flaws
that prejudice OTIs under the new Act.

The Association stands ready to assist the Committee with regard to each regu-
lator{ reform issue of concern raised by us and other OTI organizations on this
panel.

ENACTMENT OF H.R. 1253 IS NEEDED BECAUSE OSRA IS NOT
WORKING

First, Mr. Chairman, OSRA is not working. We have heard from many, including
FMC Commissioner Delmond J.H. Won, today and during past Judiciary Committee
hearings, that although OSRA represents an improvement in the shipping regime
of this nation, it is inherently flawed and will never provide the needed protection
to smaller shippers and ocean transportation intermediaries. This is predominately
true because of the potential for discriminatory conduct by the carriers under their

1 “Non-vessel-operating common carrier” means a common carrier that does not operate the
vessels by which the ocean transportation is provided, and is a shipper in its relationship with
an ocean common carrier. See 46 U.S.C. app. §1702(17)(B) (2001).
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antitrust immunity. OSRA, and the “confidential world” that it created, has indeed
created a shift in the way that carriers and shippers do business. OSRA was, in the-
ory, a good thing. However, the fact that carrier antitrust immunity was not
touched by OSRA, and was actually expanded in certain respects, now provides the
carriers with the best of all worlds. Carriers may still formally group in legalized
cartels - or “conferences” - and discuss, review, formulate, implement and enforce
collective rates for all shippers; they can form “discussion agreements,” which in-
clude both conference and non-conference carriers to review and establish pricing
structures to be used by the carriers in a given trade; they can exchange informa-
tion on shippers that enables them to monitor what each carrier is doing, even in
a “confidential environment;” they can collude and discriminate against shippers
based simply on the type of company that may be seeking to use their transpor-
tation services; and they continue to avoid application of U.S. antitrust and competi-
tion laws and regulations. This begs the question how does Congress rationalize
that U.S. exporters and importers involved in the international commerce are sub-
ject to federal antitrust laws, while foreign steamship lines continue to operate im-
mune from the very same laws? Mr. Chairman, it is important to note that there
have been major developments since the Committee’s last hearing on ocean ship-
ping, specifically the sale of all remaining U.S.—owned and operated international
shipping companies to foreign parent corporations. Presently, there are no American
companies that provide international liner service to and from the United States.
This complete dismantling of U.S. shipping has occurred at the same time that
many are questioning whether it is in the interest of our nation to permit foreign
ownership of our rail lines or to increase foreign ownership in our airlines. Yet, until
now, there has been no real examination of what has happened to U.S. shipping in-
terests. The end result is clear: no matter how they may attempt to rationalize it,
the sad and unfortunate fact is that there is no true U.S.—owned and operated
international steamship company providing service to U.S. ports today. When Con-
gress first granted the immunity to the lines, one of the reasons was to assist with
the development of U.S. shipping lines. I proffer that the drafters of the Shipping
Act, 1916, which granted the immunity, would not be very pleased at the state of
U.S. shipping today. Yet, we still have antitrust immunity on the books that bene-
fits foreign interests over American interests. I ask all members of the Committee,
how many would vote today for an antitrust immunity that benefits solely foreign
interests over those of clearly identifiable American interests?

Even today, as we discuss the merits of antitrust immunity for the shipping in-
dustry, carriers are taking advantage of their extraordinary rights to target OTIs
and smaller shippers in the Trans-Pacific trades. This year’s contract discussions
were overshadowed by carriers collectively agreeing to deal with OTIs as “second
class citizens” and the refusal to deal until large beneficial cargo owners were satis-
fied with their shipping rates. As a result, members of the Trans-Pacific Stabiliza-
tion Agreement (“TSA”), which is the agreement in the inbound Pacific Trades, told
OTIs in the United States and abroad that they needed to “wait” until the propri-
etary shipper contracts were negotiated. Further, once some carriers began to talk
to OTIs, the OTIs were told that they would have to pay surcharges, repositioning
fees, and other ancillary costs that proprietary shippers of the same or sometimes
smaller size were not charged. In the end, OTIs, as shippers, were the victims of
the carriers’ antitrust immunity. The events surrounding the Trans-Pacific shipping
season are now before the Federal Maritime Commission as a result of a petition
by the National Customs Brokers and Freight Forwarders Association.

It is not a defense for ocean carriers to say that “discussion agreements” only pro-
vide for guidelines which carriers are “free to circumvent.” The reality is that even
if the market place does eventually give way to true market forces, the marketplace
was artificially distorted - if only for a few months - by the “voluntary” guidelines.
There is no valid reason for that type of collective and anticompetitive behavior by
ocean carriers.

In addition, the European Commission has decided to reconsider its approach to
the block exemption granted to liner shipping companies. The OECD has finally re-
leased its recommendations on the topic - and the verdict is clear: antitrust immu-
nity must be revised. The OECD report was concluded after years of study and re-
search. It includes the views of all sectors of the shipping community - including
carriers and shippers. There is a clear trend on the international level: carrier anti-
trust immunity must be reconsidered and revised. The Judiciary Committee is help-
ing to ensure that United States shipping policies are not stuck in the 19th Century.

CONGRESS MUST CONTINUE TO REVIEW OCEAN SHIPPING POLICY

Opponents of the FAIR Act will argue that OSRA has killed the steamship cartels
and that there is no need to remove the immunity that the carriers have enjoyed
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since 1916. Steamship cartels like those that existed before OSRA are dead. How-
ever, in their places the carriers have re-invented a device called the “discussion
agreement.” Since OSRA became law in May 1999, discussion agreements have been
the focus of many, including the Committee. In general, shippers, intermediaries,
and shippers’ associations, call for the application of antitrust and competition laws
to carrier discussion agreements because, in effect, they act like super-cartels by in-
cluding over 90% of all carriers in a given trade - except one: the North Atlantic.
As a result of a carefully examined and implemented prohibition, the European
Commission (“EC”) does not permit carriers to operate in a discussion agreement.
This has already proven beneficial to us in the United States. During the last sev-
eral shipping seasons, major and many minor carriers providing fixed container
service between the United States and Europe, met to establish a mega-discussion
agreement called the “North Atlantic Agreement.” The proposal was filed with the
Federal Maritime Commission, as well as with the appropriate European Commis-
sion. The EC’s Competition Directorate (DGIV) announced that it had problems with
the proposed agreement and articulated its opposition, on the grounds that the
agreement would amount to a carrier discussion agreement, which is prohibited
under EU law. In contrast, the FMC did not oppose the carrier agreement, and, in
fact, would have approved the agreement albeit for the fact that the carriers with-
drew the proposal when it became clear that the EC would strike it down. On a
related note, and an argument that opponents of H.R. 1253 will advance, is the
question of whether OSRA is truly working and is it too early to begin again con-
gressional action? First, it is clear by today hearing and the introduction of legisla-
tion, that Congress appears ready to listen to our concerns and move forward with
new ocean shipping reform legislation. For that, we thank the Committee for its
work to-date on this topic.

On the question of whether OSRA is working, our membership clearly believes
that it is not and that there must be congressional action. For example, the EC’s
DGIV, in conjunction with its Transportation Directorate (DGVI), have focused on
apparent carrier collusion on the Atlantic with regards to the application of a sur-
charge that was announced and applied by both conference and non-conference lines
in recent shipping seasons. The joint review by DGIV and DGVI indicates that
things are not as peaceful as some would want the Committee to believe under
OSRA. A sharp contrast to the proactive stance taken by the EC is an examination
of antitrust/competition activities taken by the FMC since OSRA became law. Both
the FMC and the EC’s DGIV and DGIV have jurisdiction over shipping matters on
the Atlantic, but to-date the FMC has done nothing that comes close to the enforce-
ment action taken by the EC in recent years.

Carriers do in fact review pricing information, shipper information - including
confidential information that OSRA was intended to protect - and establish price
“guidelines” for certain type of shippers, such as smaller shippers and NVOCCs. The
issue of carrier antitrust immunity is important to my membership and the well-
being of our nation’s import and export economies. Carriers continue to argue their
immunity is required, even under OSRA, and have cautioned Congress not reopen
debate on the new law. We must continue the debate on shipping reform. OTIs are
affected by ocean carrier antitrust immunity, just as every shipper, including
NVOCCs, are at the mercy of the inherently anticompetitive practices of carrier
“discussion agreements.” In fact, OTIs have been specifically targeted, both prior to
and under OSRA, by groups of carriers operating under their immunity. We have
been subjected to discriminatory and predatory behavior of some lines. OSRA may
have weakened traditional rate-setting cartels, and provided for confidential con-
tracting between shipper and carrier, but it did not remove or modify carrier anti-
trust immunity. Our industry has changed dramatically since 1916. Today, industry
analysts tell us that the future is in “mega carriers,” such as Maersk-Sealand, NOL-
APL, CP Ships-Lykes, and P&ONedlloyd. These very same super steamship lines
are also providing “point-to-point” logistics and are directly competing with OTIs.
These lines are all foreign-owned, yet they enjoy an extraordinary privilege-immu-
nity from U.S. antitrust laws. At the same time, these companies enjoy all the bene-
fits under OSRA that OTIs are unable to claim. This makes no sense to the thou-
sands and thousands of American owned companies that are OTIs - or for that mat-
ter, to U.S. importers or exporters.

As remarked, under OSRA, steamship cartels have been eliminated in every trade
but the Atlantic, and according to the carriers, the conferences’ replacements, the
“discussion agreements,” have no enforcement authority on their members for price
setting. Many have asked what U.S. interests remain in retaining ocean carrier
antitrust immunity, now that all major international liners are foreign-owned. Fur-
ther, we must ask why retain the immunity under the changes made by OSRA? Es-
pecially when, if you believe that carriers are actually relying on marketplace de-
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mands, negotiating in confidence with shippers, “discussion agreements” don’t set
rates and the cartels no longer dominate the trades.

For further comment on this issue, I will defer to others on this panel and the
prior testimony of others in support of H.R. 1253 before the House Judiciary Com-
mittee here today. But I did want you to know that ocean carrier antitrust immu-
nity is an important issue and Congress should revisit it because it does adversely
impact the lives of your constituents. It is time to at least modify the 1916 immu-
nity to better reflect the times in which we find ourselves in the ocean transpor-
tation community.

CONCLUSION

OSRA does represent positive change, but it did not provide the same amount of
shipping freedom for certain segments of the shipping industry and public, such as
OTIs, smaller shippers, and shippers’ associations. Ocean carrier antitrust immu-
nity has long been the subject of criticism by shippers. However, it is hard to dis-
agree with the fact that the ocean shipping world has changed-indeed evolved-sub-
stantially since the days of the London-Calcutta Conference, circa 1875, first collec-
tively established rates and services. In the United States, the shipping industry
and community is not the same as it was when the historic Alexander Committee 2
issued its report to Congress with a recommendation to exempt carriers from appli-
cation of antitrust laws. OSRA helped introduce sweeping changes to the shipping
community in the U.S., but the new Act’s promise of a more market-driven approach
to ocean shipping will continue to be undermined unless carrier antitrust immunity
is substantially modified.

When Congress passed OSRA, members of this committee pledged to revisit the
outstanding issues and commented on the House floor that Congress would work to
correct some of the flaws in the new law because OTIs add such a great deal to
the free and open marketplace. Congress acknowledged that it would have to deal
with the concerns of OTIs and smaller shippers under OSRA. Today, carrier anti-
trust immunity hinders our ability to remain competitive in the marketplace be-
cause it does not permit the same freedoms as it does foreign-owned steamship com-
panies and others. We call upon you and all members of the Committee to correct
the flaws of our nation’s shipping policy and help make the law a true deregulatory
piece of legislation. Congressional action to enable us to sign contracts with our cli-
ents, eliminating tariffs and addressing carrier discussion agreements under OSRA,
are all required to help keep us competitive in today’s marketplace. OTIs are unable
to wait silently for the next round of ocean shipping reform talks. We call upon you
to eliminate carrier antitrust immunity as soon as possible. Such action will ensure
that OTIs remain in business well into the 21st Century. Rep. Sensenbrenner, mem-
bers of the Committee, I thank you for considering our comments, and we hope that
you have found them insightful, constructive and helpful.

The Association is happy to provide further assistance to the Committee as it con-
tinues to review antitrust policy vis-&-vis international liner shipping regulation.

Respectfully submitted,

NEW YORK/NEW JERSEY FOREIGN FREIGHT

FORWARDERS AND BROKERS ASSOCIATION, INC.

Stewart D. Hauser

President

New York/New Jersey Foreign Freight

Forwarders and Brokers Association, Inc.

Carlos Rodriguez, Esq.

Ashley W. Craig, Esq.

Transportation Counsel to the Association
RODRIGUEZ O’'DONNELL

FUERST GONZALEZ & WILLIAMS

2See generally House Comm. on the Merchant Marine and Fisheries, Investigation of Shipping
Combinations under H.R. 587, 62d Cong., 2d Sess., 63d Cong., 2d Sess. (1913-1914).
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The Honorable Bob Goodlatte .
United States House of Representatives
2240 Rayburn House Office Building
Washington, D.C. 20515

Dear Representative Goodlatte:

The Virginia Port Authority is the gateway for our State and our region’s
economy to connect 10 world markets. Last year, $25 billion of goods maved through
our ports in an exceprionally efficient and cost affective manner. We are prond of our
contributicns and role in the creation and operation of an industry that efficiently and
rcliably serves the necds of American commerce, and we are vitally interested in
govemment policies that affect the industey’s health,

In 1999, landmark législation — The Ocean Shipping Reform Act ~ reformed the
way international liner shipping was regulated. This legislation, which labor, shippers,
carriers, and poris painstakingly helped fashion, took five years to negotiate. It was a
difficult and delicate compromise. That Act, administered by the Federal Maritime
Commission, resolved the regulatory issues involved in international liner shipping in a
fair, balanced and effective manner. It is working well, is internationally accepted, and,
as the Federal Maritime Commission's recent two-year study of the Act shows, has
produced a highly competitive environment that is working as Congress intended.

We understand that the House Judiciary Committee is holding a hearing June S on
H.R. 1253, which would repeal the liner industry’s limited and regulated antitrust
immunity and, in effect, repeal the Ocean Shipping Reform Act and eliminate the Federal
Maritime Commission.
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May 29, 2002
Page 2

We strongly oppose this bill, No nation applies its domestic antitrust laws to
international liner shipping. Instead, the internationally accepted regulatory regime, ably
overseen by the Federal Maritime Commission, is working as Congrass intended and
sho d not be changed. H.R. 1253 would cause substantial destabilization and chaos in

inustry. kmporters and cxporters are bcneﬁtmg from recard low shipping rates and
the industry is financially struggling under intense competition. As a member of the
House Judiciary Comunittee, we hope you will agree that this bill should not receive the
Commitiee’s favorable cansideration.

Thank you for your congideration of our views.

Sincerely,

J Robett '

Executive Dwecto
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Abstract

If there is one topic that elicits strong reactions in the maritime sector, it is the practice of carriers to
commonly fix prices and regulate capacity in international liner shipping. Proponents of these practices
vigorously defend these as necessary in order to guarantee the regularity of maritime freight transport
services. Opponents, on the other hand, vehemently altack these as one of the last bastions of cartel control
of an entire sector. This report examines «) the positive and negative impacts of common pricing under
anti-lrust exemptions, ) the impacts of conference, discussion and stabilisalion agreements on the seclor
and ¢) the potential effects that could stem from the removal of anti-trust exemptions for liner shipping in
an allempl Lo determine whether (hese anti-trust exemplions are benelicial or harmlul (o sociely at large.
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SUMMARY

As part of ongoing OECD work on regulatory reform, the OECD Secretariat convened a workshop in May
ot 2000 in order to discuss regulatory reform in the maritime sector. Given the wide divergence of views at
the workshop regarding anli-trusl exemplions given (o liner operalors, the chair called on the OECD (o
invesligale three issues relating (o regulalory reform and competition policy in the seclor:

1. The positive and negative impacts to both carriers and shippers of common pricing under anti-
trusl exemplions.

[ ]

The impacts of conference, discussion and stabilisation agreements on both carriers and shippers.
3. 'The possible ellects stemming [rom the removal ol anti-trust exemptions for liner shipping.

A draft of the present document was discussed at an OECD workshop of carriers, shippers and government
regulators in December 2001, and this [inal report reflects many of the comments made at (hal time.

This report’s focus is not on the operational arrangements used by carriers to generate greater efficiencies
and promote higher productivity, but rather, on those arrangements amongst market actors that seek to fix
and/or discuss prices or arlificially control supply. Tn particular, this report looks into the rationale and
impacts of traditional conlerence price-lixing and Discussion agreements, and, insolar as they could
potentially skew market-wide freight rates, Capacity Limitation agreements.

The analysis in this report is based on information collected through a survey completed in the spring of
2001, supplemented by other publicly available sources of information. This report has investigated market
share, freight rate, financial performance and regulatory trends in addition to different models of liner
shipping markets. Based on the resulls of this analysis, this report has sought (o delermine whether the
continuing existence ol anti-trust exemplions [or price [fixing and rale discussions in liner shipping are
preferable to a move towards more competitive liner markets. This review has not found convincing
evidence that the practice of discussing and/or [ixing rales and surcharges among compelting carriers olfers
more benefits than costs to shippers and consumers, and recommends that limited anti-trust exemptions noi
be allowed to cover price-fixing and rate discussions. It also finds that capacity agreements should be
carefully scrutinised to ensure that they do not distort the markets in which they are present.

However, recognising the high degree of polarisation in the longstanding debate relating to these topics,
this paper also sets out a possible way forward based on points of convergence between shippers and
carriers. These points serve to frame three principles that countries could use to guide future re-
assessments of the validity of anti-trust exemptions for price fixing, rate discussions and capacity
agreements between competitors in the liner shipping sector.
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1 Why re-visit Competition Policy vis-a-vis Liner Shipping?

1. If there is one topic that elicits strong reactions in the maritime sector, it is the practice of carriers
o commonly [ix prices and regulale capacily in inlernational liner shipping. Proponents of these practices
vigorously defend these as necessary in order to deliver regular maritime freight transport services.
Opponents, on the other hand, vehemently atfack these as one of the las( bastions of cartel control of an
entire sector. More words have been said, more ink has been spilled and more acrimonious jibes exchanged
on the subject than on possibly any other in the maritime sector. And yet, there is no clear resolution in this
matter. Are these practices — and the anti-trust exemptions granted to them by most countries —
beneficial or harmful to society at large?

2. It is against this backdrop that in May 2000 the OECD Secretariat convened a workshop to
discuss opportunities for regulatory reform in the maritime sector. This workshop was part of an ongoing
initiative within the OECD to investigate the state of, and potential need for, reform activities within
various economic seclors — including maritime transporl. The OFECD Secrefarial had prepared a
background paper to provide a framework for the workshop discussion. While much of the paper elicited
little reaction from delegates, industry representatives and maritime experts, those sections dealing with
competition policy in the liner shipping sector gave rise to heated debate.

3. In particular, the paper called [or a gradual roll-back of anti-trust exemptions for common rale-
fixing and capacity limitation agreements among liner shipping companies — especially those involved in
conlerences, discussion agreements and/or consortia. While many shippers and representatives of
competition authorities present at the workshop expressed strong support for these recommendations, many
maritime ministry delegates and carrier representatives were adamantly opposed to any change in the status
quo. One criticism levelled at the background paper was that its conclusions seemed to be more grounded
in ideology than in a complete and detailed analysis of the issue. Proponents of keeping block anti-trust
exemptions in place expressed [Tustration af the leap they perceived between the quantitative and anecdotal
data provided in the paper and the strong findings against granting anti-trust immunity for liner operators.

4. It is true that more can and should be done to more thoroughly investigate the impacts of anti-
{rust exemptions in liner shipping on shippers, carriers and the community af large. Faced with calls for the
immediate removal of anti-trust exemptions on one side, and calls for no action on the other, the Secretariat
chose {o ask both proponents and opponents of these measures (o provide the data necessary (o fully and
objectively analyse the issue. In particular, the chair of the workshop called on the OECD (o investigate
three central issues:

1. The positive and negative impacts to both carriers and shippers of common pricing under
anti-trust exemptions.

2. The impacts of conference, discussion and stabilisation agreements on both carriers and
shippers.

3. The possible eflects stemming from the removal of anti-trust exemptions for liner shipping.
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5. This report seeks to investigate these three issues from a neutral perspective, acknowledging that,
while anli-frust exemplions lypically impose costs on sociely, they may in special circumsiances give rise
to benefits that outweigh these costs. What follows is a critical evalvation of whether scheduled maritime
freight transport services constitute such a case. However, before describing how the Secretariat has sought
1o balance the arguments [or and against anti-(rust exemptions [or liner shipping, il is perhaps uselul (o
understand why OECD Member countries have given regulatory reform (including reform of competition
policy) such a high priority.

1.1 The OECD and Regulatory Reform

6. Democratic governments give voice to the collective will of citizens and serve to frame and guide
their actions in order to maximise economic and social well being. This broad task can be carried out in a
number of ways, e.g. by developing policies (o0 promole economic vitalily, high levels of employment,
better education, and high standards of environmental quality health and safety. Government regulation --
the elaboration of enforceable rules of conduct — is one necessary and effective tool governnients use to
carry oul their mandate. However, with the ability (o impose rules concerning the activities of citizens and
enterprises comes an equal responsibility to ensure that these rules are still relevant, effective and able to
improve the welfare of citizens. Regulatory review and, when necessary, regulatory reform are therefore
two central government activities.

7. In 1995, OECD Ministers requested that the OECD embark on a two-year study of the
significance, direction and means of reform in regulatory regimes in OECD countries. In 1997, the
resulting OECD report on regulatory reform concluded that citizens had much to gain [rom government
efforts to analyse and reform their regulatory framework. This is especially true in nations and economic
sectors undergoing rapid changes where existing regulatory frameworks can quickly become obsolete and
serve (o block rather than contribute (o intended improvements in economic and social wellare. This
outcome led Ministers to request the OECD to undertake a series of reviews covering a range of economic
sectors, including transport.

8. The failure to re-evaluate the effectiveness of regulatory regimes can have two significant results.
The first is that governments, through their regulations, serve to promote less-than-optimal outcomes by
creating unnecessary and unwanled barriers Lo (rade, invesiment and economic elliciency while, al the
same time, reducing innovation, wasting government resources and favouring uncompetitive economic
actors. The second outcome is a result of the first — failure to enact necessary regulatory reform imposes
significant costs on cilizens. These costs are dillicull Lo precisely quantify bul the OECD report’s analysis
of sectoral relorms indicates thal (they can be subslantial (Box 1.1).

1.2 Competition Policy

9. One commaon theme of regulatory reform in OECD countries in the past 20 years has heen the
greater reliance on competitive marke(s. Through competition policy, governments seek to develop an
equitable framework for competition among market actors. A well-functioning competitive market
environment allows buyers (o decide and communicale what products and services they desire, and allows
sellers (o respond (o this demand as creatively and inexpensively as the markel will permit. These goals
can be thwarted by inefficient government regulation or by collusion among sellers to artificially restrict
output, set prices above what they might otherwise be and/or unfairly eliminate competitors.



86

DSTI/DOT(2002)2

Box 1.1  Regulatory reforms increase productivity, lower prices, and eliminate shortages...

By sharpening competitive pressures, the elimination of economic regulations has encouraged firms to become
more efficient and helped to boost the productivity of entire industries:

e In Europe, labour productivity growth in the manufacturing sectors most affected by competition-enhancing
reforms in the Single Murket Programme were double those of other scetors (14% versus 7.5% for the period
1986-91).

e In air ransport in the United States, real fares dropped by one-third between 1976 and 1993; more than halt
ol this decline is attributed to dercgulation. Following airline liberalisation in 1993 under the European Single
Market, 800 new licences were granted in Europe, and more people are using lower-cost economy tares.

® Road haulage industries in the United States and the United Kingdom enjoyed increases in capital
productivity of around 50% afler relaxation or climination of oul-dated operational controls. Capital
productivity was also boosted in these industries in France and Germany tollowing liberalisation.

e Market liberalisation in telecommunications and lechmological advances led to new services and striking
improvements in cfficiency. Elimination of monopolics helped stimulate new technologics and increase the
nunber of subscribers of cellular phones in OECD countries from 700 000 in 1985 to 71 million in 1995,
Aller reform, average prices for telephone services fell by 63% in the United Kingdem. and 41% in Japan;
long distance prices [ell by 66% in Finland.

Increased efficicncy means lower prices for consumers and businesscs. Prices have fallen significantly and often
swillly where regulatory reforms strengthened competition or imposed cfficiency-enhancing price regulations
{Figure 1). Not all of the price reductions reperted in Figure 1 can be attributed to regulatory reform only. Part of
the decline in prices of telecommunications services, for example, is likely to reflect technological progress rather
than regulatory reform. However, on balance, much ol the price reductions represented below were enabled by the
removal of regulatory barriers and a more pro-competitive legislative ramework.

Price reductions after elimination of economic regulation (percent)

" Road Transport ~ Airlines : Bttty & Telecommunications
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10. Achieving an equitable balance between the benefits of free markets and the need to promote
social objectives that cannot be met through markets is one of the foremost tasks for regulatory agencies.
While OECD Member governments have found that in the overwhelming majority of cases anti-
compelilive behaviour imposes large nel costs on sociely, under special circumstances, restrictions to
competition may deliver some benefits (Figure 1.1). Governments, therefore, find it necessary at times to
inlervene directly in markets 1o overcome market lailures and/or (o pursue other social goals. In some cases
this might even require sacrificing some of the benelits of competition.

11. Given the ellectiveness of compelitive markets in most seclors, and the nel negative impact of
most anti-competitive practices, these are the exception rather than the rule. The common practice is to put
the onus of proof for implementing or continuing such practices on the proponents of such measures.
Furthermore, governments engaging in regulatory reviews of competition policy have a responsibility to
ensure that the special circumstances that gave rise to restrictions on competition still exist and/or warrant
exemptions to the general pro-competition policies. Indeed, OECD Ministers agreed in 1997 to “reform
economic regulations in all sectors to stimulate competition, and eliminate them except where clear
evidence demonstrates that they are (he best way (o serve broad public interests™.

Figure 1.1 Impact of restrictions to competition on the community

In the vast majority of cases, %, However, there is a
restrictions to competition *‘g small chance they
impose large net costs to the ™, provide some benefit
community
. i
negative impacts positive impacts
Restrictions ta competition: Under special circumstances,
impose costs through higher prices; unrestricted markets may fail
reduce customer and business choice; and special legislative
help inefficient business at the expense of intervention may be required to
efficient business; and ensure that the community
remove incentives for innovation and gains

efficiency

Source : Centre for International Economics, 1999, page 6.

1.3 Reform in the transport sector

12. Transport plays a crucial role as an inpul into almost all economic sectors. TCis also a means of
globally moving all trade in goods, as well as passengers, and is a sector characterised by particularly
intricate domestic and international regulations and institutions that have accumulated over time. It is also

1. OECD Policy Recommendations on Regulatory Relorm, June 1997 OECD Ministerial Meeting.
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a seclor where regulafory review and reform has the polential o unleash efficiency gains, cosl savings,
service innovation and vser and consumer welfare. Recent analyses of past and/or partial reform in road,
rail and air transport indicale that these benelils can be significant (Figure 1.2). Technical and
organisalional progress in {ransporl services also necessilales regulatory adjusiment al domestic and
international levels.

13. ‘Transport is also a very important economic activity in its own right. It can be assumed that the
production, maintenance and use of transport infrastructure and mobile equipment represents some 4-8%
of GDP and 2-4% of the labour force. Maritime transport, by far the main mode of international transport
of goods, is particularly significant as a service industry facilitating international trade. l'otal seaborne
trade volume reached 5 885 million tons loaded in 2000.

14. This maritime trade involved (wo major maritime transporl seclors. Liner shipping provides
shippers with transport services (mostly by ships designed to carry modular containers) involving regularly
scheduled arrivals and departures from advertised ports. On the other hand, bulk shipping operations are
undertaken by vessels designed (o carry homogeneous unpacked dry cargoes (Jor example grain, iron ore
and coal), or liquid cargoes (such as oil, liquefied gas or chemicals). Bulk shipping operations are
ordinarily carried out for individual shippers on non-scheduled routes.

Figure 1.2 Performance of major railroads in the United States, 1964-1998
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Source : ECMT, 2001 (Association of American Railroads).

15. Many have argued that liner shipping is indeed a special case where practices that are otherwise
considered anti-competitive in fact deliver advantages beyond the costs imposed. Indeed, the history of the
conlerence system (where carriers openly and collectively set rafes or otherwise orgunise aspecls of their
business) is a long one that has been marked by continued and repeated government support. However, as
pointed out earlier, the “specialness™ ol liner shipping and ils exemptions [rom anti-trust legislation have
equally been strongly called into question by the users ol shipping services and certain regulafory agencies.
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1.4 Getting to the heart of the matter...data and analysis
16. The difficulty in assessing the validity of the pro- or anti-exemption position has always been the

availability (or lack thereof) of the detailed information necessary regarding actual negotiated freight rates,
terms and provisions of service contracts, relationships between operating costs and freight rates and the
nature of arrangements among carriers. In an ideal world, a regulatory agency would be able (o proceed in
a logical fashion to investigate the benefits/disadvantages of anti-trust arrangements. This would entail
making an assessment as 1o these praclices” impacls on competition, the nel balance of bhenelits and
dis-benetits flowing from these measures and an investigation of alternative approaches to achieving the
benelils resulting [rom these actions (Kigure 1.3).

Figure 1.3 Competition policy review flowchart
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Box 1.2. Parties asked to provide data for the OECD review of liner shipping competition policy

Carrier Trade Associations

World Shipping Council

CENSA

European Community Shipowners’ Association ECSA
Japanese Shipowners' Association

Korean Shipowners' Association

International Chamber of Shipping

Conference Secretariats

Liner Shipping Services

SCAGA

Canada Westbound Rate Agreement

Transpacific Stabilisation Agreement

Associated Conferences Secretariat Inc.
Canada-United Kingdom Freight Conference

Canadian Continental Eastbound Freight Conference
Canadian North Atlantic Westbound Freight Conference
Continental Canadian Westbound Freight Conference
Europe to Australia and New Zealand Conference
Europe Japan Freight Conference

Europe Mediterranean Trade Agreement

Europe Middle East Rate Agreement

India Pakistan Bangladesh Ceylon European Conferences
Philippines Europe Conference

Far Eastern Freight Conference

Far East/South Asia-Middle East Conference

Hong Kong Europe Freight Conference

Hong Kong/Japan Freight Agreement
Intra-Asia Discussion Agreement

Europe Indonesian Freight Conference
Japan/Indochina Freight Conference
Japan/Philippines Freight Conference
Mediterranean Canada Conference
Mediterranean Far East Conference (MEDFEC)
South Asia Rate Agreement

Trans Atlantic Conference Agreement
Turkey/United States Atlantic and Gulf Rate Agreement
United States South Europe Conference

Shipper Asso ns
Dutch Maritime Shippers’ Council

British Shippers’ Council (Freight Transport Association)
Federation of Swedish Industries

American Import Shippers Association (AISA)

Canadian Shippers’ Council

European Shippers’ Council (ESC)

International Federation of Freight Forwarders Associations
(FIATA)

Japan Shippers' Council
National Industrial Transportation League (NITL)

New York/New Jersey Foreign Freight Forwarders and
Brokers Assoc. Inc.

New Zealand Shipping Federation
Shippers Council

Australian Peak Shippers Association

and New Zealand

17. This [ramework served to underpin (he analysis in the presenl paper. A number of
conlerence/discussion agreement secretarials, and carrier and shipper (rade organisalions were (hus
approached by the OECD in December of 2000 (Box 1.2) with a request for data. These parties were given
the assurance that whatever information provided would remain confidential and be presented only in the
aggregate (unless the provider agreed to make it public). In particular, the OECD asked for information
regarding:

e Market definition and market share.

e Freight rates charged by carriers and rates paid by shippers (including details on the
application of sur-charges).

e Currier parlicipation in conlerences, discussion agreements, capacily stabilisation agreements
and consortia.

o Capacity deployed and volume carried on major trades.

e Profils on turnover, return on capilal and other [inancial performance assessment by (rade or
trade segment.
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» Investment in new capacity and updated technology or enhanced equipment.
o Data on share of freight volume by trade covered by service contracts.

e Data on share of freight volume covered by door-to-door multi-modal contracts vs. port-to-
port contracts.

e Patterns of non-observance or breach of terms of shipping contracts.

18. After the deadline for submittals had passed, two things became very clear. The first was that
relatively few parties had taken the initiative to answer in their own capacity — if at all. Many respondents
chose to go through their trade organisations and thus an opportunity was lost to collect some of the
specific dis-aggregated data necessary for the Secretariat analysis. Secondly, the quality of the data
provided by both carrier and shipper representatives, while variable, tended to be rather poorly suited to
the detailed analysis necessary for the study®. ‘I'his was a surprising finding in itself as one might have
expected either side to provide a large amount of detailed information supporting their position. This was
not the case and the analysis that follows is therefore based on the best of the information provided by
shippers and carriers supplemented by research and commercially available data.

19. Following a brief overview of the liner shipping industry, this paper addresses each of the three
points in the Secretariat mandate for this work (ie. the positive and negative impacts of common pricing,
the impacts of conference, discussion and stabilisation agreements on both carriers and shippers and the
possible effects stemming from the removal of anti-trust exemptions for liner shipping). In each case, the
paper examines assertions made by both proponents and opponents of anti-trust exemptions and seeks to
apply appropriate “lests” 1o (hese when possible and supporled by data. The balance of the oulcomes of
these Lests helps to form the conclusions on the need (o relain or modily existing compelition policy in (he
seclor.

2. Ironically, some shipper organisations have pointed out that providing the detailed rate data required would
make their members liable to the same anti-trust actions from which carricrs have immunity.
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2 The liner shipping sector
2.1 General
20. Liner shipping refers (o maritime transport services thal are provided on a regularly scheduled

basis to pre-determined ports. Ships involved in these trades can be general cargo carriers, specialised
cargo carriers (e.g. car carriers or relrigeraled goods carriers) and/or partially or [ully dedicated container
carriers. A number of important characteristics and trends relating to the liner shipping sector are outlined
in Figure 2.1.

Figure 2.1

Snapshot of World Liner Shipping Fleet: 2001
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21. ‘This snapshot reveals four important points that characterise the sector:

— Lully containerised vessels represent an important part of the general cargo fleet and carry a
large majority of containerised trade.

— The top 20 liner operators account for 72% of world container capacity (measured in the
industry standard 20 foot container unit or TEU) and the [ive largest operators account for

34% of the fully containerised fleet capacity.

— The growth in the fully containerised fleet, both in number of ships and especially in
capacity, has far outstripped growth in global economic activity and trade.

— Ships have been getting larger as operators seek to benefit from economies of scale.

22. These and other characteristics of the liner shipping sector are described in this section.
22 Fleet development
23. There are important factors related to the development of the international liner fleet and the

composition of the ownership of that fleet.

24. Not only has there been a sharp increase in the world fleet of fully cellular container vessels (in
2001 this stood at 2741 vessels with a tolal carrying capacity of 4.99 million TEU, up [rom
1.25 million TEU ten years earlier), but more importantly the size ol the vessels themselves had also
increased substantially. For example in 2001 container vessels in the 2-4 000 TEU range accounted for
41% of total capacity, while 22% of vessels were over 4 000 TEU (up from 15% in 1999)’. Container
vessels have now reached 7 000 TEUs, and there is talk of plans for vessels up to 10 000 TEU*

25. It is possible that maintaining the capacity utilisation of such large vessels will require greater
organisation of shipping networks around a hub-and-spoke structure. If there is pressure 1o move towards a
hub-and-spoke structure, this will lead to pressure for [urther mergers, consortia or alliances. Also,
relatively few ports can handle such ships, leading to a concentration of major services to a limited number
of major ports, implying an increase in feeder and transhipment services to other terminals.

26. More importantly, the capital intensive nature of the container shipping industry means that in
2001 the {op 20 container service operators accounted [or about 72% of the world [ully containerised
shipping fleet and for 33% of all vessels carrying containers. The importance of this factor is that again
there is pressure on liner operators to exploit economies of scale, and that through various consolidations it
is likely that ownership (and therefore control) of the world’s liner shipping fleet will drift to an
increasingly smaller number of hands.

27. Linally, the majority of the fully containerised fleets’ capacity is deployed along three main
trades (see ligure 2.2). However, all three of these (rades display imbalances between their separate legs
(see Table 1) which leads to an oversupply of capacity in the weak trade direction in order to provide

[

These figures refer to the overall container tleet including roll-on/roll-oft vessels and partial container
ships. the growth in capacity for fully containerised ships is even greater.

4. While large vessels are being deployed on all of the main trades, it is the Europe-Asia trade that has seen
the arrival of the largest of these. in part due to a need to provide efficient services along the long trunk
routes. The latter are fed through a dense network of shorter feeder routes.
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adequale service on the strong leg. In parlicular, the imbalance on the Trans-Pacific roule is approaching
70%, while on other routes the imbalance is around 30%. Directional variations in demand such as these
are a common featre of many passenger and freight transport markets. In most cases, transport service
providers ensure that both their pricing policies and the levels of capacity that they devote to those markets
reflect those imbalances.

Figure 2.2, Containerised fleet deployment: TEU share on main trades in 2001

Table 2.1. Cargo Movements: Major Trade Routes 1995-2000*
(000’s of I'EUs)

Asia-Eufo’pe

Eﬁrdpe
fo Asia
1995 2308
1996 2.584
1997 2734
1998 i
1909 5840 3370

Figures for 2000 are estimates.
Source:  Review of Muaritime Transport 1999, 2000 UNCTAD.
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23 Growth in container trade

28. Global traffic in containerised cargoes has expanded rapidly during the 1990s, rising from an
estimated 83 million TEU in 1990 to 198 million TEU in 2000°. This equates to an average growth of
aboul 9% p.a. Such a gain has been closely associaled with the industrialisation of (he Asia-Pacific
economies, with tratfic in that region growing annually by 10.8% to over 97 million TEUs in 2000. This
destination thus accounted for 50% of total container traffic in 2000, against 21% [or Furope, 15% for
North America and 14% for other regions. Containerised cargo accounts for approximately 54% of world-
wide (rade in general cargo in 2000, up from 48% in 1995 and 37% in 1990. Given thal the likely
saturation point for containerised cargo has been estimated at 65% of world cargo trade, there remains
considerable room for growth by substitution for other forms of cargo and by growth in traded goods.

Figure 2.3. Growth in World Containerised Trade (million TEUs)*

250

Oiranshipment

1980 1981 1982 1883 1084 1885 1086 188/ 1988 1688 1980 1991 1982 1803 1003 1865 1986 1997 1098 1808 2000 2001

* Dala [or 2000 and 2001 are estimales.
Source;  Drewry Shipping Consultants, 2000.

29. The figures given for global and regional container traffic refer to the movement of containers at
ports — these therefore include the movements of containers from one ship to another (transhipment), the
movement of par(ially illed containers and the re-positioning of emply containers (Figure 2.3). The latler
accounted for 41 million TEU in 1999, up from 30 million in 1996 and stems trom significant imbalances
in (rade (Tows between the difTerent legs of the main (rading routes.

30. Current estimates [or transhipmenl movements show these (o be approximately a quarter of all
container port throughput, although in some specialised ports such as Singapore and Colombo,
transhipment accoun(s [or up (o 70% of port throughpul. These mavements have grown in importlance as
liner operators have invested heavily in larger capacity ships on the main trunk routes. ‘These ships are

5. “Containerisation International,” Ycarbooks and UNCTAD Review ol Maritime Transport, 2000.
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serviced by a number of smaller vessels operating regional feeder routes connecting the main hub ports to
their surrounding region. While this “hub and spoke™ system remains a dominant feature in many regions,
cerlain global carrier alliances have recently starled (o ofTer a blend of main trunk services calling on major
ports along with second-level services calling on a string of secondary ports.

2.4 The organisation of the liner industry: a bit of history

31. The principal, and crucial, organisational feature of the liner sector is the ability of operators to
enfer into a variely ol co-operalive arrangements and agreements which in most industry sectors would
confravene laws intended to ensure competitive behaviour. While these organisational arrangements in
liner shipping have traditionally taken the form of liner conferences, with the advent of containerisation,
new forms of co-operation. such as consortia, strategic alliances, capacity accords and discussion
agreements have also emerged.

32. This co-operative behaviour has historic origins going back to the 1870s, and is based on the
early history of liner service operations in the late 19™ century. A( that time (he appearance of (ast
steamships on liner trades brought a considerable amount of instahility into the relatively young liner
shipping sector. In addition to an imbalance between legs of certain key trades, the industry was
characlerised by cul-throal compelifion between obsolescent sailing ship operalors (who represenied the
majority of capacity offered) and the emerging steamship companies. Rates dropped sharply from 1874 to
1878 as sailing vessels offered rates that were far below what would have been a reasonably compensatory
rate for the capital intensive steamship companies. Technical advances in steam engine design allowing
steamships to carry vet more cargo in the 1880s further exacerbated the intense competition between
sleamship and sailing vessels. Finally, steamship operalors also engaged in compelition amongsl
themselves and shippers took advantage of the over-supply of capacity to set one carrier against the other
and obtain lower [reight rales. Rather than limit their services 1o those instances when carriers could expect
compensatory returns (e.g. by providing irregular services based on full ship-loads), the liner operators of
the day opted for formal arrangements amongst themselves (o limil capacily and [ix rates. In this way, they
felt they could still provide the value of a fixed port rotation while reducing their exposure to destructive
competition. Despite 130 years of economic, political and social changes, these formal arrangements — the
conference system (and other forms of industry co-operation to limit capacity and set common rates) —
have characterised and still serve as an organising principle for many in the industry today.

2.5 Rationale for capacity limitation and rate-fixing agreements

33. The experiences of liner carriers in the late 19th century led them to develop the institution of the
Liner Conlerence. They argued (hal there was 4 real need [or capacily control and rale-fixing in the
international liner shipping sector in order to ensure stable international shipping services. This line of
argument still serves today as one of the principal rationales provided in support of price-fixing and rate
discussions in liner shipping. Carriers point out that the basis for this rationale can be found in some of the
basic characteristics of the liner sector. In particular, liner operators operate an almost common-carriage
service where ships must sail al sel times irrespective of the amount of cargo they have on board. Failure to
provide such a regular service would undermine the value provided to shippers and these would turn to
other aperators who could ensure steady sailing schedules. Tn order 1o provide these scheduled services al a
relatively frequent interval (~ weekly), carriers must be able to field several similar ships on any given
trade route. Purchasing and operating these ships requires a substantial capital outlay and subsequent
financing charges. Furthermore, carriers [ace unbalanced (rade MMows and (hereflore capacily deployed in
sufficient quantity for the dominant flow will often be far in excess of the amount needed for the return leg.
Finally, carriers operale in a relatively uniform product markel where there has traditionally existed litlle
differentiation between operators. These market conditions, in aggregate, are not unique to the liner



97

DS1/DOT(2002)2

shipping sector but are faced by any capital intensive industry providing a guaranteed and/or scheduled
service (e.g. air cargo, power generation, elc.).

34. ‘Without capacity limitation and price-fixing arrangements, carriers fear that the industry would
re-live the type of destructive competition that characterised the late 1800s — resulting in a profoundly
destabilised industry. In particular, they argue that conferences and other similar arrangements have several
impor(ant benelicial elTects.

e Carriers can avoid exaggerated rate Muctuations in the face of supply/demand imbulances und
encourage private investment in new capacity and technologies thus allowing carriers to earn
a compensatory rate of return on their investments and continue to provide scheduled shipping
services.

o These arrangements avoid destructive competition leading to an ever-dwindling number of
super-carriers with much greater potential for monopolistic behaviour.

» Shippers are thus ensured that regular predictable services will always be able to transport
their goods.

» Shippers can also expect that sufficient capacity will be deployed to transport all of their
goods, and finally

e Shippers can expect rales (o exhibil greater stability than would otherwise prevail.

35. Shippers however, generally remain unconvinced of the benefits of price-fixing and have
repeatedly complained that carriers” rate-fixing and manipulation of capacity leads to abuses of power and
freight rates above what they would otherwise be in a fully competitive market. Shippers have therefore
asked governments and courts to intervene and protect their interests. However, despite documented (and
sometimes proseculed) cases where carriers did indeed take advantage of their position, governments of all
major trading nations have continued to provide carriers with exemptions from national anti-trust statutes
governing price and capacily [ixing.

36. ‘These arrangements are continuously under review in OECD Member countries. In the past ten
years, at least four out of 30 OECD Members (Australia, Canada, Japan and the United States) have re-
evaluated their competition policy vis-a-vis liner shipping and although there has been a tightening of these
provisions in several of (hese jurisdictions, no Member country has yel removed these exemplions. The last
review of competition policy for liner shipping within the European Union dates back 15 years. Rather
than doing away with price- and capacity-lixing arrangements allogether, governmen(s have lypically
sought to bolster shippers’ defences and recourses against abuses of carrier power.

2.6 Liner conferences today

37. ‘Lhere is great diversity in the nature and practical effects of conference agreements. Some have
wrillen agreements and secretarials responsible Jor their day-to-day operation. A few may have no wrillen
agreement at all, although they are still called conferences. Others may be called "associations" or
something similar, although they are universally regurded as being conlerences in the accepted sense of the
word, at least for the purposes of anti-trust legislation. Conferences consisting of different members may
be present on both directions of a given route.

38. Today, there are around 150 liner conferences operating throughout the world, with membership
ranging [rom (two 10 as many as 40 separate lines. They operate only in the general cargo field (liner
trades), as conferences do not transport bulk cargoes.
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39. Statistics of world cargo liner trade are not complete, nor is it known precisely what share of such
trade is carried by conferences. Analysis of available data indicates that in the late 1990s, conferences
accounted for approximately 60% of the TEU capacity in the major trades (see Box 2.1 and Table 2.2) —
although conference shares have been steadily declining in recent years. However, conferences account for
dominant shares of specific trades and/or certain port-pairs (e.g. United States to Asia or Japan-Europe).

40. The growing participation of non-conference operators can be attributed to a number of large,
independent carriers that have sufficient resources to duplicate the capacity, frequency and level of
equipment that has generally been the province of the conference carriers. Also, there are “niche” markets
available to smaller or lower cost operators, who can offer lower standards of service for cargoes that are
fow value and/or not time sensitive.

Box 2.1 Do conferences have market power? Market definition and market share

One standard test of anti-competitive behaviour is the degree to which one, or several market actors, can
dominate a market and thus independently or unilaterally impose prices that would not otherwise be
possible within a dynamic competitive environment. Thus the issue of market definition is important and
attribution of market share becomes a useful indicator of potential for market abuses.

Market definition

In order to understand the market in which carriers operate, one must have a good feel for its outer
boundaries — e.g. are there substitutes for container ships that can effectively help to provide shippers with
cost-effective alternative transport? Liner operators carry containers that contain a wide variety of goods
ranging from relatively low-value agricultural products to high value electronics and machinery. The
European Comraission has determined that on certain routes (e.g. the transatlantic trades), air, tramp and
breakbulk shipping do not present an alternative to liner shipping and cannot be substituted for the latter.
This is not the case on all trades and there is evidence that for some (e.g Africa-Europe) these may
sometimes present alternatives. Despite some substitution possibilities for either high and/or low value
goods, the bulk of cargo transported by containerised ship cannot be cost-effectively shipped by alternative
means (Brooks, 2000, p. 201). For certain goods, such as refrigerated products and/or products requiring
sensitive handling and specialised treatment, it may be worthwhile to look at conference vs. non
conference shares to determine the power of the former to control some niche markets.

While shippers often do not have the possibility of shipping by other means, they do have the option of
choosing among carriers who may propose different routes and port combinations. Therefore, route and
port substitutability can give an indication of the geographic boundaries of the market. For example, the
trans-pacific trade is composed of several dozen routes and port pairs, the degree to which these overlap
can be seen to define the market (e.g. to what extent are Seattle-Southern China routes substitutes for
Vancouver- or Long-Beach-southern China routes?) One element fo consider when looking at port/route
substitutability is the extent to which shippers in the hinterland have access to the former. Two nearby
ports may not be part of the same market if multi-modal access is good to one and not to the other or,
conversely, two distant ports may indeed be in the same market if both are easily reached from the same
hinterfand.
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The complexily of delining geographic markels can be seen in the case of Uniled States vs. Canadian
routing for shipments originating and/or terminating in the central portions of the United States and
Canada (Brooks, 2000, 204-205). Shippers theoretically have several options available to them including
shipping from Uniled Stales eastern seaboard porls (e.g. Ballimore and New York) with either
conlerence or non-conlerence carriers or shipping via Canadian ports (e.g Monlreal or Halilax) again,
through either conference or non-conference carriers.® In reality, however, a number of issues must be
examined belore concluding that these alternative routes constitule one markel. Indeed, many
Midwestern American shippers [eel thal Mon(real is not in the same market as the US ports because of
the exireme winter weather thal has the polential 1o interrupt services. Canadian shippers, on the other
hand, will argue that US routing does not present a realistic alternative for them as they feel that US
customs will unreasonably hold up their shipments. What is clear is that the (rade lane is one ol the most
important elements of market definition and shippers perceptions serve to define these markets.

Market concentration

Once a market is defined it is important to determine the market share of various participants — including
the combined share of conference and/or discussion agreement members. Generally, the preferred
method to calculate this share is to examine the total annual TEU throughput between country pairs in
the trade lane (e.g. China-Canada).” Tn the EU, regulators have chosen (o investigale TEU volumes
between port pairs. However, when data is hard to come by, it may be necessary to fall back on total
offered capacity between relevant countries/hinterlands. This however can only serve as an indication of
potential markel share und can potentially be misleading since draught lLimitations and/or service
requirements may cause ships (o sail at less than their Lofal capacity. Given thal respondents to the OECD
questionnaire provided little specific data on market share, much of the information on market
concentration below is based on capacity rather than actual volumes and should be interpreted primarily
as describing (he potential for marke( control by conlerences.

Data on Market Share

Conferences, at least in aggregate, account for the majority of liner shipping capacity on the most
important global trade routes although this share has [allen considerably since the 1970°s. A review in
1997 indicared that conferences accounted for 60% of the available capacity in the major trades in the
mid- to late- 1990s. This aggregate figure masks important ditferences between trades and even within
trades (see T'able 2.2). For example, while the I‘ar East I'reight Conference accounted for approximately
60% of available capacity for the Europe to Asia trade in aggregate, the breakdown for specific trades
can be much higher (e.g. the FEFC accounts for approximately 70% of the capacity between Europe and
Tapan).

41. 1L should also be recognised (hat while closed conlerences (e.g conlerences thal can restrict
membership) exist on trade routes outside the United States (where they are not allowed), in practice entry
has not been difficult, and since the early 1980s there have been few cases where membership to closed
conlerences has been relused (o applying parties. [n part this rellects the [alling in(luence of conlerences,
as independent operators have caplured increasing shares of the market. Also, the growing range of Tooser,
co-operative arrangements available to liner operators has tended to reduce the incentive to enter into the
tightly controlled conference agreements.

6. In this example, some lines that operate as conferences for US ports, operate as nen-conlerence carriers for
the Canadian routes.

7. A better option is to fully define a relevant route/port market for the hinterlands involved as described
earlier thus China-Canada might become Southern China-Northwest US/Western Canada.
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42. Although (here is a greal diversily in the delails of individual conlerence agreements, they are
typically constructed around rate-fixing agreements. In closed conferences, these agreement(s may also go
so far as o allocale marke( shares among conlerence carriers. Other conference arrangements may include
one or more of (he following major provisions; rebales Lo shippers; joinl services, and door-to-door
services.

Table 2.2. Conference/Discussion Agreement Share on Selected Trades

Far-East to Europe In the 1970s, the FEFC accounted for 85% of the capacity in the Europe Far-East
trade. By 1990, th|s share had dropped to 57%. It has since risen to
approximately 60%.°

Trans-Atiantic 7 The ‘dorninant conference (TAGA) had' drapped to 48.7% of avaitable capacity in
Sy e 1990 before subsequently rising to 63% in 1998 An uinfavourabls Judgement from

EU ‘Competition: authorities has led to. departures: from the conference ‘and the '

‘. oonference now estimates its share to be approximately 46% of the North Ailantlc
\Unried States trade in 2600 (TA(‘ 2001 :and Meyrick, 1999).

Trans-Pacific \ In 1990, the dominant conference accounted for 56.7% of the capacity in the east
leg and 68.9% of the capacity in the west-bound leg. By 2001, the TransPacmc
Stabilization Agreement accounted for slightly over 80% of the market.®

‘Australian - Trades  Data for these trades shows. that the aggregate - conference ‘share of available |

(a\?eragé across 6 ‘major capacny has declined from 74% in 1984:to 55% it 1999 However, if the avallable‘

Austiaiafitrades) - T capacityof discussion agreement members is added, the. share rises to;
: apprcxnmately?o%, S : . :

43. Up until the early 1980s, another important feature of conferences was the way in which
members adhered to (and enforced) relatively strong rate discipline. For example, before the passage of the
United States Shipping Act in 1984, conference carriers faced great difficulty in offering shippers below-
conference rates. 'he 1984 act allowed carriers to legally offer discounted rates so long as these were made
public and communicated to other conference carriers. The great proliferation of such “independent action™
rates lead to a generalised decrease in rates with little impact on service (US FMC, 1989). The public filing
and advance notice requirements associated with these rates, however, still presented cumbersome barriers
to carriers” ability to offer quick and flexible responses to demand. The passage of the United States Ocean
Shipping and Reform Act (OSRA) in 1998 did away with these cumbersome procedures and allowed
shippers and carriers active in the US (rades (o enter into confidential contracts without prior notice. The
resull of this has been a rapid and massive swilch (200% increase) (o such conlidential agreements, which
have the polential 1o undermine the dominance of conlerence LarilTs (al least [or shippers with the power 1o
negotiale lower rates). Very litlle trallic (e.g. less (han 10% of the USA-Europe traffic) now takes place
directly under conference terms.

44. This movement lowards service conlracting between individual shippers and carriers underscores
a generalised erosion of conference power. This decline is supported by data from individual (rades and is
the result not only of the regulatory changes governing conferences in many OFCD countries, but also
from the arrival of large and efficient independent operators. This new breed of independent operators is
qualitatively dilTerent [rom the small independent operators of (he past:

8. Meyrick 1999, p. 15 and Productivity Commission, 1999, p.10.
9. Meyrick, 1999, p.15 and Transpacific Stabilisation Agreement, 2001, p.4.
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“[Mraditionally] the typical model was one ol a dominant conference service ... with a
long-term commitment to the trade, with a small contingent of opportunistic outside
lines attracting a comparatively small marke( share by ofTering an inlerior service at
discounted prices. This model is no longer applicable.” (Meyrick, 1999)

45, It is important to note, however, that conferences still remain an important factor in many trades
and the growth in alternative forms of organisation (consortia, alliances, discussion agreements) have
raised the potential for sensitive trade data to “bleed” across conference boundaries and to other market
aclors. Also important is the ohservation thal a decline in conlerence share (and a corresponding rise in
non-conference market share) does not necessarily translate into appreciably greater competition since
many independent operators have every incentive to price off conference rates rather than competing
vigorously and independently with conferences on price (see section 4). l'urthermore, many smaller
independent operator services may be inferior to those offered by Conference lines in terms of geographic
scape and [requency ol service.
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Box 2.2 Confidential Contracting Under the United States Ocean Shipping Act of 1998 (OSRA)

The passage of OSRA in 1998 signalled 4 new approach 1o Conlerence/carrier regulation in the United
States trades. Before the passage of the law, very strong impediments to individual Conference carriers’
abilily 10 negoliale rales one-on-one with shippers existed. Under the previous shipping act (“The
Shipping Act of 1984”), Conferences were required to publicly post tariffs and negotiated individual
service contracts with the Federal Maritime Commission (FMC). In this regulatory environment not
only did all carriers know exactly the terms of their partners’ and/or rivals’ freight rates but these were
also visible to all shippers. Under the “me-too” clause of the law, any shipper could request the same
rale as that negotiated for any other “similarly situated™ shipper.

Aller the pussage of OSRA, however, (he requirement thal service contract lerms be made public was
abolished (although these must still be filed with the EMC) as was the “me-too™ clause. Conference
tari[Ts are still required (o be published bul shippers and carriers have almost overwhelmingly decided
to bypass the published Conference tariff and have taken advantage of their newfound ability to
negotiate “confidential” service agreements.

In effect, the law allows shippers and individual carriers to engage in negotiated “confidential” service
agreements 10 determine their erms ol carriage for a sel period (lypically a year). The use ol service
contracts has jumped 200% in the period 1999-2001 and 98% of these concern contracts passed with
individual, rather than Conference carriers. At the heart of the success ol this form of contracting is the
[act that, in principle, the terms of the contract can be kept sale [rom other carriers and/or shippers.

However, two important issues remain.

The first is that “confidential” contracts are only confidential il the confracting lunguage expressly
stipulates that some or all of the (erms of the contract are not 1o be shared with outside parties. While
shippers have requested specifically cratted confidentiality language in 5% of all post-OSRA service
conlracls, some carriers have stated that, by default, conlidentialily (erms are only added al a shipper’s
request. In all, about 50% of carriers report including all standard confidentiality clauses in their
contracts. Shippers on their side have pointed out that these standard clauses typically allow for carriers
to share sensitive contract information with other members at carrier agreement meetings.

The second issue relates lo the sanclions typically retained by comlracting parties [or breach of
confidentiality. Only 2% of post-OSRA service contracts stipulate penalty provisions for breaching
contract confidentiality. This seems an unusually low [igure given thal opportunities [or breach of
confidentiality abound, especially for carriers in Conferences and discussion agreements given that
sensitive rale information is accessible on bills of Tading.

Sowree: United States Federal Maritime Commission, 2001b.

2.7 Other forms of Liner Shipping organisation: Capacity Stabilisation and Discussion
Agreements
46. These include Capacity Stabilisation and Discussion/Talking Agreements, and this is the area

where the greatest divergence exists in their treatment under competition policy Jaws.

47. In Australia, Japan, New Zealand, Norway and the United States, conferences or individual
members of conferences are allowed to enter into agreements with non-conference shipping lines; and no
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special provisions for such agreements are laid down. In Australia, however, if these agreements have
anti-competilive provisions, they must be registered 1o oblain the exemplions available under Part X of the
Trade Practices Act 1974, In the United States, such agreements are subject to the regular oversight
procedure by the FMC which is applied to every form of agreement between carriers. In Canada,
agreements belween conflerence members and non-conference operalors are not exempled by the Shipping
Conference Exemption Act, 1987, although inter-conference agreements are.

48. In the case of European Commission, agreements between conference and non-conference
members do not benefit from a hlock exemption and the Commission scrutinises these agreements with
great attention since these can serve to undermine competition between independent and conference
carriers — competition which the commission views as a necessary balance for granting conferences anti-
trust exemptions.

49, Such agreements between conference and non-conference operators may occur when efforts by
conferences to regulate capacity are ineffective due to the presence of a large number of non-conference
operators or where conferences are open.  Such situations have sometimes resulted in “stabilisation
agreements”™ across a trade or a region, or in looser agreements such as “discussion/talking agreements.”
“Stabilisation” agreements attempt to control freight rates and regulate capacity through a binding
agreement covering all or most operators of the trade or a region. These have appeared in (wo forms: either
as a separate “stabilisation” agreement between conference and non-conference ocean carriers or as a
formal agreement among conference members. Discussion/talking agreements attempt to reach an
understanding among operators (conference and non-conference) about these topics, but are not binding.

271 Consortia

50. Consortia are agreements/arrangements between liner shipping companies aimed primarily at
supplying jointly organised services by means of various technical, operational or commercial
arrangements (e.g. joint use of vessels, port installations, marketing organisations, etc.). In many cases,
members of a consortium are also members of a conference.

51. The development ol consortia was a response {o the technical requirements needed to launch
container services. Ior example, member lines of the same conlerence (whether all or only some of them)
usually formed a consortium at the beginning of containerisation to smooth the way for the introduction of
rationalised conlerence services. Consorlia arrangements also ofTer advantages 1o parlicipating shipping
companies through cost reductions derived [rom economies of scale.

52. These agreements take a considerable variety of forms, given that the degrees of co-operation and
the extent of the common aclivily thal they envisage are dillerent, depending on the needs and the
circumstances of the trades in question. For example a consortium can be composed entirely of otherwise
independent lines, or, they may be members of the same conference. In some instances conferences have
members thal parlicipale in several consorlia, and there are consorlia composed of both conlerence and
non-conference lines. The principal difference between consortia and conferences is that the former
addresses the rationalisation of container shipping service operations, whereas conferences extend their co-
operation 1o uniform or common [Teight rates.

53. The treatment of such consortia under competition policy is variable. For example, in Australia,
Canada, Japan, New Zealand and the United States, consortia agreements seem to be entitled to immunity
from anti-trust law, without reference 10 whether the agreement provides that ship operators should operate
under uniform or common freight rates.
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54. In the European Union only certain categories of consortia, based on the share of the market
which they cover, profit from a block exemption from the prohibition of restrictive arrangements contained
in Artlicle 81(1) of the EC Trealy. Therelore, a consortium which has a markel share higher than 50% will
not automatically benefit from the group exemption and would require an individual exemption. Where the
consortium has a markel share ol between 30% or 35% and 50% ((he second level) the consortium will
come within a simplified procedure in accordance with which it will benefit from the group exemption
unless the Commission opposes il within six months ol its notification. On the other hand, a consortium
having a market share below the second level (30% or 35% depending on whether or not it operates within
a conference) can automatically benefit from the group exemption.

2.7.2 Strategic/global alliances

55. The purpose and intent of the participants in strategic/global alliances, which became operational
at the beginning of 1996, has been (o establish co-operative agreements on a global basis among a group ol
companies. These agreements (see Figure 2.4 tor their recent evolution) apply not to one trade route, and
not with different carriers on different trade routes, bul with the same carriers over certain major roufes
which can be described as global.

56. In (hese lerms, a siralegic/global alliance embraces al least twao of the major east/wesl (rade roules
(Europe/Asia, Asia/US, or US/Europe) served either by combined services on each route or in a round-the-
world service. In some jurisdictions global alliances are treated as just another consortium or carrier
agreement, and would be covered by the general definition of “conference” (and therefore be covered by
general exemptions from competition policy laws). However, in terms of operation and commercial
implications, strategic/global alliances are an entirely new [orm of operation.

57. Because of dillerences in the regulalory regimes or transportation condilions on each route,
parties have thus far implemented these new alliances by a series of route agreements. These agreements
cover the employment and utilisation of vessels, including joint vessel route assignments, itineraries,
sailing schedules, the type and size of vessels to be employed, additions and withdrawal of capacity, ports
and port rotations, and operations over the whole global system. They agree on charters, space/slot
charters, the use of joint terminals, co-ordination of containers, pooling of containers and establishment of
container stations, vessel feeder routes and co-ordination (where permitted) of inland services. The parties
may agree on information exchanges and procedures. In other words, they look to full operational
inlegration of each participant’s services inlo one whole.

58. An agreement may place restriclions on a parlicipanl's use of third parly carriers on specilic
routes without prior consent of the members, it may impose provisions for withdrawal, including notice
and penalties, and may confain provisions with respect Lo ownership changes during the agreement. The
initial duration of the agreement is normally up to five years.
59. However, strategic/global alliances do nof cover:

— Joint sales, marketing, or joint maritime/multimodal pricing.

— Joinl ownership of vessels or mainienance or insurance.

— Joint or common bill(s) of lading.

—  Common {arills or the sharing o prolits/losses.

— Joint management and executive functions.

— Revenue pools or cargo pools.
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60. Each member retains their own identity and the agreements do not create mergers. However, the
absence of a common (arill is unlikely 1o lead (o substantial dilTerences in the (arilT prices of the parties.
Tirst, by the more efficient use of capacity the parties will better control the "supply side." The carriers
argue that this has a stabilising effect on prices, which can assist shippers by providing certainty for their
own confractual obligations. Second, the agreements generally permil the members (o discuss and agree
on common positions in alliance matters, and where there is no conference or an open rate, they are
permitted to discuss and voluntarily agree on rate and service matters. Third, it any of the parties attempt
to capitalise on circumstances by “dumping” freight rates, this would be considered as an inherently
destabilising factor in the alliance, and would likely be acted upon. Iinally. it should also be observed that
the more the services become integrated, the more difficult the task of marketing and sales would be to
establish qualitative differences.

Figure 2.4. Alliances in Liner Shipping: 1995-2001
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2.8 Industry Structure: major issues for competition policy

61. This section has highlighted a number of issues: container trade is growing and becoming more
consolidated, ships are becoming larger and therefore capital inpuls are growing, trades remain unbalanced
and carriers are seeking to restructure themselves and seek alliances to minimise the impacts of these
imbalances and cyclical variations in trade. In short the liner-shipping sector is undergoing a considerable
amount of change Lo cope with a changing world. As described in a recenl government overview of the
liner industry:
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“No longer can the structure of liner shipping be viewed as fifty or so major carriers
operaling avtonomously. It is more appropriate to view the industry as blocs of operational
partnerships with criss-cross ties via space charters between and among different members of

dilferent partnership blocs.

62.
trends:

» 10

Two issues in relation to competition policy for the sector emerge from an overview of these

Absolute (based on the size of the top operators) and relative (based on the size of the top
alliances) concentration is increasing in the industry. While mergers, acquisitions and
partnership-building has been a normal response to increased competition in the major trades
and some niche markets, il also has the potential (o ultimately lead (o a reduclion in
competition — especially as those market actors retain anti-trust exemptions. Increasingly, the
cost of fielding the fleet of ships required to be a global player or partner will be such that
only those operators with the deepest pockets will be able to survive in the industry. In this
respect, a regulatory framework that affords carriers significant anti-trust exemptions may be
ill-suiled to an environment where independents are integraled into global parinerships with
conference/discussion agreement carriers or are confined to niche markets, feeder services
and or secondary roles.

A second and related concern is that the potential for sensitive market information to be
shared between conlerence and non-conlerence carriers is high as long as cerfain market
actors are afforded anti-trust exemption for fixing rates. Confidential contracting, in theory,
allows [or shipper/carrier agreements Lo remain conlidential in the United Stales trades. In
practice, however, relatively few confidential contracts expressly prohibit the sharing of
information and even fewer provide Jor strong sanctions [or breaching conlidentiality.

10.

United States Federal Maritime Commission, 2001.
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3 Investigation of the positive and negative impacts of
common pricing under the anti-trust exemptions
Shippers and carriers disagree on the positive und negative aspects of price fixing
63. Table 3.1 sels out our assessment ol the somelimes disparate views thal carriers and shippers

have regarding the features of the Liner shipping sector, of the relative benefits for price-fixing and their
assessment of the reasons serving to justify the continued recourse to price-tixing in the sector. The major
points of disagreement will serve to focus the discussion in the following two sections.

Table 3.1 Carrier and Shipper views on Liner Shipping and Price-fixing

Carriers Shippers
Features of Liner Shipping
No regulatory barriers to entry agree agree
No economic barriers to entry agree mostly agree
Wide array of service options agree reserved
Market-driven competition agree disagree
Ample capacity agree agree
Efficient capacity agree disagree
Investment in innovation agree reserved
Efficient operation agree disagree
Unique challenges (e.g. lumpy costs, below agree disagree
average cost pricing, etc.)
Benefits of price-fixing in Liner Shipping
Allows for competition and market rates to agree disagree
emerge
High quality service agree reserved
Stable commercial environment agree disagree
Stable service delivery agree agree
Allows to mitigate effects of excess capacity agree disagree
Justifications for price-fixing
Counteracts destructive marginal cost pricing that  justified not justified
would otherwise be below real costs
Prevents consolidation of industry into a few justified not justified
monopolistic actors
Exchange and discussion of market information is  justified not justified
necessary to better develop future strategies
Commonly-set prices act as a benchmark for justified not justified
negotiated rates

Note: Data are lacking to make an objective arbitration between shipper and carrier views.
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64. Analysis of the impacts of these arrangements requires data. Tdeally one would dispose of
detailed and historical real freight rate information [or a broad cross-section of carriers in a number of sub-
markets (e.g North America-Asia eastbound, Medilerranean-North America wes(bound, elc.). This
information could then be compared to historical data on carrier participation in rate and capacity
agreements and adjusted for external markel and political [actors. The ensuing analysis would then enable
an arbilration between (he two conlrasting views on the impact of anti-irust exemptions. However, such
dis-aggregated information concerning real ocean liner freight rates (e.g. those actually negotiated hetween
carriers and shippers, including specific surcharges) is extremely difficult to obtain. Indeed, neither carriers
nor shippers contacted by the OECD for (his review provided such information. Therefore, (his section
principally relies on publicly available information in order to address these issues.

3.1 What have been the positive/negative impacts of anti-trust exemption on the evolution of
freight rates?

65. As seen in section 2, proponents of anti-trust exemptions for price- and capacity-fixing
agreements argue that these do not lead to abuses of market power (and, in their rationale, to higher freight
rates). Indeed, they cite evidence of falling freight rates as proof of adequate and balanced competition in
liner trades. They further argue that these arrangements are necessary to provide a stable price environment
for shippers and therefore to protect the latter from excessive rate variability.

66. In a sector as complex as the Liner shipping industry, it would have been difficult to define a
causal relationship between anti-trust exemptions and positive and/or negative movements in freight rates.
This task is rendered impossible by the lack of detailed data regarding actual costs faced by carriers. This
section cannot therefore definitively assess to what extent anti-trust exemptions have resulfed in
positive/negative movements in freight rates, but only observe what these movements have been. It is
important, however to keep in mind that whatever the observed trends, they have played in an environment
characterised over the past 20 years by a weakening of the power of conference carriers.

67. I'reight rate information is available from a number of sources — notably from Containerisation
International’s on-line database of freight rates charged in the three major trades. Other sources for rate
information include the 1989 United States Federal Maritime Commission’s Report on the Shipping Act of
1984, the German Ministry of Transport/German I'ederal Oflice of Statistics’ (ime-series on [reight rales (o
and from German (and Dutch) ports, the United State’s Department of Labor Statistics price index for
inbound maritime freight and the Bank of Japan’s Corporate Service Price Index. These time series provide
a broad overview ol (rends in rates and are presented below. However, with the exception of the 1989
FMC report and the German Transport Statistics these series cover a relatively short period from the early
1o mid-1990s onwards, during which liner operalors experienced 4 greal deal of change.

68. This section will first examine shor(-lerm rate (rends in a number of (rades and compare these 10
price trends for other commercial service sectors. However, the impact of conferences on ocean freight
rates extends considerably beyond the past few years. In order to place recent rate trends into perspective
this section will also examine longer-lerm (rends in liner service prices. Finally, this section will consider
to what extent conferences and other price and capacity-fixing arrangements have contributed to price
stability by drawing on surveys from US and Furopean shippers.

3.1.1 Short-term evolution of liner freight rates and prices

69. Average liner freight rates have decreased in all of the main trade leg segments over the past
decade in constant dollar terms. Data covering published rates in the three major trades (outlined in
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Figures 3.1 to 3.3) illustrates these aggregate trends. However, liner price indices (Figures 3.4-3.6) show
that these general trends do not uniformly apply to all countries involved in international maritime trade.

3.1.1.1  Freight rate movements

70. Asia-US eastbound rates in 2001 were almost 12% lower than 1993 levels and rates in the
opposite direction ((JS-Asia westhound) were nearly 46% lower. Corresponding figures for the Furope-
Asia-Europe and FEurope-US-Europe trades were -35% (eastbound)/-23%(westbound) and
-42%(eastbound)/-12%(westbound) respectively.' These rate movements are for average freight rates in
these trades. Rates for specific commodities may be significantly different from these and may have
experienced different trends.

71. The rate imbalance between the difTerent legs of the Asia-US trade can be observed in the
Europe-Asia trade as well."” These imbalances are the natural result of changing trading patterns between
(he regions involved and are a consequence ol changing demand for maritime (ransport 10 and [rom these
areas (as can be conlirmed by Table 2.1 illustraling vessel ulilisalion rales in these (rades). The Asian
economic crisis of 1997 cavsed demand for US and European goods to dry up within that region freeing up
capacity on Asian in-bound routes (US-Asia westbound and Europe-Asia eastbound). At the same time
Asian exporls lowards (he Uniled States and, (o a lesser extent Europe, were buoyed by growth in the latler
two regions. Carriers, in order to supply the capacity necessary to carry Asian exports, were faced with
excess capacity on the return leg (and a corresponding need to reposition empty containers). Overall
capacity was also growing over this period as Liner operators were receiving delivery of larger ships
ordered under the premise of continued steady economic growth in Asia. The result was that carriers
slashed prices in an effort to attract andfor retain steadily dwindling cargo. The drop in rates was
exacerbated by competition from many independents who faced the same need to fill their ships in these
unbalanced (rades.

72 The Burope/US/Furope trade has experienced relatively less rale imbalance between the east- and
west-bound legs reflecting u generally healthier trade balance.

L1 Figures calculated from Containerization International’s on-line freight rate database. Notes: rates cover
six of the trades’ major liner companies. All rates are all-in, including the inland intermodal portion, il
relevant. All rates are average rates of all commeodities carried by major carricrs. Rates to and from the
United States refer to the average for all three coasts. Rates to and from Curope refer to the average for
North and Mediterrancan Europe. Rates to and from Asia refer to the whole of South Fast Asia, East Asia
and Japan/Korea.

12 A gimilar imbalance can be observed to be growing in the BEurope-US trades from 1999 onwards.
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Figure 3.1 (1993=100, 1993 constant dollars)
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Figure 3.2 (1993=100, 1993 constant dollars)
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Figure 3.3 (1993=100, 1993 constant dollars)
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3.1.1.2  [Freight rate index trends for ocean liner services

73. Price trends illustrated by three national commercial service price indices” show a slightly
different picture. Data from Japan (Figure 3.4) shows that the cost of Liner shipping to Japanese companies
in 2001 had decreased approximately 24% [rom 1995 values in lerms of the contracling currency (lypically
US dollar) although on a yen basis, the cost was essentially unchanged. Data for the price of liner services
to and from German and Dutch ports shows an overall increase in price of 21% from the 1995 index year
(Ligure 3.5). While it is difficult to compare these indices to CI's freight rate database (since both the
Japanese and German dala rellect prices in mulliple {rades), the German data is noticeable in thal one
might have expecled a decrease in prices since the CT [reight rate data shows price decreases in the four
European trade legs over the same period (the fourth trade leg was essentially unchanged).

74. Data for US inbound liner services from both the Atlantic and Pacific indicate that the aggregate
price of these liner services had increased in real terms from 1991 {o 2001 for both segments (figure 3.6).
This index is relatively easier to compare to the CI freight rate data since each inbound segment in the
price index more or less corresponds 10 the trade legs covered by the [reight rate data'*. Compared (o the

13. The United States Bureau of Labor Statistics (BLS) International Price Index, the Bank of Japan's
Commercial Service Price Index and the German Ministry ol Transport’s Liner Price Index.

14 ‘The BLS’s Atlantic inbound segment is roughly equivalent to C1’s Turope-U/S westbound leg since most
trade coming into the Atlantic fagade of the US comes from Europe. Likewise, the BLS’s Pacilic inbound
segment is roughly equivalent to the Cl Asia-US castbound leg sinee most trade coming into the US Pucific
coast originates in Asia.
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1995 index value, first quarter 2001 prices had slightly decreased in the Atlantic (-2%) and considerably
increased (+29%) in the Pacific segment. While the Atlantic inbound figure is similar to the Europe-US
westhound figure compiled from Containerization International’s data (-5%), the Pacific inbound figure is
several orders of magnitude greater (CI data show only a 2% increase).

Figure 3.4 (1995=100)
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Figure 3.5 (1995=100)
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3.1.2  Long-term evolution of liner freight rates und prices: United States Federal Maritime
Conmission report on the Shipping Act of 1984

75. ‘The United States l'ederal Maritime Commission published in 1989 a major overview of the
impact of the United States Shipping Act of 1984 on a number of factors related to liner shipping. The
Commission compiled information regarding longer-term movements in rates for a number of US trades
and sought to explain how these came about. This section summarises the report’s findings for rate
movements on major 1S trades.

3121 The Aflantic Trades

76. It appears that, as could be expected. the general macro-economic environment played an
important role on the demand for liner services and that this element set the stage for rale movements in
this trade. This was especially the case during the economic downturn experienced by (he United States
from 1980 to 1983. This, combined with a surge in capacity spurred by both conference and independent
lines, led to a drop in rates during this period. While rates in the westbound direction rose after the
recession, they continued to fall in the eastbound direction through 1984 as growing trade imbalunces
belween the Uniled Stales and Germany made themselves [ell.

77. Against this background ol declining rates, several independents sought either (o leave the trade
or merge with one of the dominant conlerences. Aller (he passage of the 1984 acl, the two dominant
conferences merged into a single entity accounting for over 80% of the market share. At that time only two
significant independent operators remained and freight rates rose once again in the eastbound leg. Drawn
by increasing rates in the eastbound leg, the strong independent carrier Evergreen lines entered (he trade
and replaced those independents that had lel(l or merged with the conference in the early 1980°s. This was a
significant event given that Evergreen was one of the first strong independent carriers to offer conference-
like services at independent operator prices.

3.1.2.2  The Pucific Trades

78. The FMC report examines rate movements from 1976-1987 in the United States-Japan and
United States-Chinese Taipei trades. Perhaps more so than in the case of the Atlantic, this trade has been
victim to bouts of overcapacity that perhaps mirror its importance and potential for growth. The oversupply
ofl capacily in 1980 in the eastbound leg and in 1985 in both directions contributed (o a [all in rates during
those years. However, while in 1980 carriers had sought to respond by either leaving the trade or laying up
vessels, in 1985 carriers responded by joining the dominant conference (in the case of independent
operators) or by otherwise strengthening conlerence markel share (which, for example, accounted [or 80%
of the market share in the westbound trade in 1985). Carriers were able to transform this increase in market
share into an increase in freight rates in these instances.

79. The arrival of service contracting aller 1984 was also a factor thal had an impact on [reigh( rates
in the Pacific. The I'MC report states that the rise in service contracts caused rates to fall even further than
they might otherwise have in 1985 and 1986. Lhe ensuing rise in rates came about as the principal carriers
serving the South Pacific (rade formed a new conlerence with over 80% of the markel share and sought (o

15. I'he 1989 1"MC report investigates rate movements in three Atlantic trades: ‘I'he North Atlantic-Germany
trade, the South Atlantic-Germany trade and the North Atlantic-Ttaly trade. Since all three follow similar
movements, this scetion will focus on the dominant North Atlantic-Germany trade.
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limit the amount of individval carrier service contracting by requiring that such contracts be negotiated
through the conference.

80. Higher levels of westbound exports from the United States, brought about by a weakening of the
US dollar against the currencies ot Japan and Chinese Taipei, also allowed the new conference to increase
rales once again on this trade leg. However, by 1987 an increasing portion of the westhound cargo was
moving also under “independent action™ and/or service contract rates.

3.1.2.3  Conclusions from the US FMC data

81 The US I'MC report also examined rate movements in the Italy-US, Australia-US and Brazil-US
trades but data from these trades does not significantly alter the FMC report’s overall conclusions on the
long-term movement of freight rates in the United States liner trades. These conclusions are that a number
of factors have influenced the movement of conference rates in the United States trades between 1976 and
1987-88 — the most important of these being changes in trade conditions brought about by macro-economic
factors (such as GDP growth and exchange rate tluctuations) and the increased presence and effective
compelition [rom new and strong independent operators. However, the KMC study did not seek to correlate
these movements to conference market share.

82. In a stall report issued in 1995 using much of the same data, two United Stales Federal ‘I'rade
Commission economists (formerly with the United States Advisory Commission on Conferences in Ocean
Shipping) did atlempt (o correlate rale movements in the United States (rades (o conlerence markel share.
They concluded that:

“although we [ind no significant relationship belween conlerence markel share
and freight rates, our evidence indicates that freight rates were significantly lower
on those routes where individual conference carriers were allowed to enter into
service contracts with individual shippers. These results suggest that some
conference rules, perhaps when combined with relatively high conference market
share, may allow carriers to maintain rates at levels higher than they would
otherwise™ (Clyde and Reitzes, 1995)

83. Rob Quartel, Commissioner of the United States Federal Maritime Commission in 1992 went
further and pointed out that an econometric study using the same FMC data carried out in 1992 by the
Advisory Commission on Conferences in Ocean Shipping Jound that “rates charged for (ransporting cargo
are positively related to the market share of the conference and the value of the cargo”. (Quartel, 1992)

84. So what can be concluded from the US FMC data? Generally, when competition from
independents is low, conference market share high and trade conditions are favourable to carriers (e.g.
little overcapacity), conterences can charge higher rates. Conversely, more competition from independents
and more [reedom for shippers (o negoliale individually with carriers leads (o a decrease in rates —
suggesting that in the absence of the latter two conditions, conference rates would be higher. This describes
nothing less than the normal working of the market with the notable exception that in liner shipping,
markel aclors can discuss among themselves and [ix prices which prevail as long as [avourable market
conditions prevail.
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3.1.3  Longer-term freight rate movements: data from the German inbound trades

85. In a comprehensive Universily ol Chicago working paper (Hummels, 1999), D. Hummels (now
at Purdue University) examined to what extent technological and institutional changes have reduced the
real price of ocean shipping services. This paper was unpublished as of early 2002 and as such, while it
provides a usetul guide to understanding long-range freight rate movements in the German trades. this
cannol be necessarily extrapolated (o other trades. The author of that paper, and the authors of this report,
caution that the data it contains is indicalive ol rate movements in that trade since 1954, but should not be
seen as an authoritative analysis of overall general rate movements over that period. The study uses long-
term time series data (from 1954) provided by the German Ministry of Transport and the German l'ederal
Office of Statistics for liner cargoes loaded and unloaded in Germany and the Netherlands.' In order to
evaluate the real evolution of shipping prices over time, the study adopts two deflators (o establish the
outer bounds of the real price range: a US GDP detlator (most rates are quoted in dollars) and a German
GDP dellator (Consumer price index) Lo account for Liners” practice of applying a currency adjustment
factor (CAF)."" The resulting indices are presented in Figure 3.7.

86. In relation to the baseline year (1954) the study shows prices rising steadily through 1970, after
which they increase strongly through 1985. It is only since 1985 that prices decrease. In looking at the
long-term evolution of liner prices, it is interesting to note that, by 1998, the German-detlated prices were
still above the index year value and the US-dellaled price was only slightly below the index year value.

87. This would appear to be a counter-intuitive finding since the study period covers the adoption
and spread of containerisation within the industry. Indeed, the widespread adoption of containers allowed
for decreased handling costs, more efficient loading and off-loading and greater economies of scale.
Normally, one might have expected these changes 1o contribule to increased produclivity and lower
shipping prices. However, this is not retlected in this liner price index.

16. I'he German Liner Ireight Index is a rough measure of freight rate development to German {(and, until
recently, Dutch) North Sea ports. It is a weighted average of rate information provided by a sample of
carriers and agencies and seeks to track rates for fully and partially loaded containers, other conventional
cargo and bulk goods carried in the Gernan liner trades. llowever, as il heavily emphasise general
containerised cargo over bulk commoditics, it can be seen as representative of the evolution in
containerised trade.

17. Lincr operators apply a currency adjustment factor (CAF) o compensate for fluctualing exchange rales
(e.g. when the dollar fluctuates, the CAF adjusts accordingly to hold the forcign curreney price constant.
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Figure 3.7 (1953=100)
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88. There are several possible explanations for this. The first is that this trend may only be specific to
the German {rades. This study has investigated this possibilily by analysing non-German liner rates, vessel
operation and port costs. Data from the UNCTAD’s Review of Maritime Transport does not support the
hypathesis that the German (rades represent an anomaly. Indeed, this data indicates (hal annual nominal
increases of 10-15% were commonplace across all routes in the 1970s. At the time, these increases
prompled several nafional and international invesfigations in order (o determine the source of these
changes. Analysis of the North Atlantic Trades carried out in the context of these investigations concluded
that prices had increased by a range of 21% to 26% (adjusted with a dollar deflator) — supporting the data
found in the German Statistics. Other data from the Royal Netherlands Shipowners’ Association show
important real increases (average 67%) from 1970 to 1980. Based on these analyses, this study concludes
that the trend observed in the German data appears to be a generalised trend within the industry.

89. Another explanalion may be thal liner vessel und service operaling costs (including porl costs)
have increased. Evidence from the 1970s (Sletmo and Williams, 1981) indicates that the liner industry was
faced with significant increases in operating costs — particularly due to increases in fuel prices and new
ship construction costs. Increases in fuel prices, however, were not unique to the liner shipping sector.
When comparing liner to tramp prices, the study finds that despite a common increase due to the energy
crisis of the early 1970s, real liner prices continue to trend upwards while Tramp prices decline during the
70s. This difference can be partly explained by looking at newbuilding costs for containerships which rose
at twice the rate of general cargo newbuilding costs during that period. Increases in port costs resulting



118
DSTIDOT(2002)2

from new investment in container-specific port infrastructure seem also to have played a role — especially
as these costs are typically accounted for in liner [reigh( rates, unlike tramp time charter rates.

90. The study concludes that these factors, alone, are possibly insufficient to account for the general
increase in Liner shipping prices. It hypothesises that prices may have risen either despite, or alternatively,
hecause ol containerisation. Tn the laller case, the advent of containerisation in the sector mean( that
relatively fewer ships could carry the same amount of (rade leading 1o a grealer polential market power [or
conferences on containerised routes. Lesting this hypothesis is problematic and is beyond the ability and
purview of the present report. However, the Hummel report’s principal conclusion that the costs of liner
shipping services have in facl tended 10 be slable or even increase over lime, supporied as il is by other
data, provides a counterpoint to assertions that recent downward trends in freight rates are indicative of a
generalised long-term decrease in liner freight rates.

3.2 Impact of conferences/discussion agreements on the price of liner services

91. Little can be conclusively drawn (rom the recent dala on liner [reigh( rates and prices with respect
to the specific impact of conferences on the former. In some trades, rates and prices have trended
downwards in recent years as overcapacity and competition from independents and new entrants have
eroded conference/discussion agreement market power. In others aggregate prices have increased. Shipper
responses 10 the OECD questionnaire regarding recent (rends in [reight rates conflirm this ambiguily. For
example, while more shippers in the North American trades experienced a decrease, as opposed to an
increase, in rates from 1995 to 2000, this finding varied considerably according to the specific trade with
some (rades seeing more increases (han decreases.

92. However, freight rates have generally declined from high levels achieved in the late 1970s and
early 1980°s where conferences were better able (o dictate rates." It is perhaps significant that some of the
sleepest declines in rales have occurred in the past [ew years [ollowing on the heels of regulalory changes
allowing more flexible pricing mechanisms and the arrival of strong independent operators.

93. Little can be concluded [rom comparing (rends in the liner sector (o price trends in other
indus(ries (Figures 3.7 and 3.8). In the Uniled Stales liner prices have increased inbound from the Pacific
and decreased in the Atlantic — but not by as much as airfreight prices. In Japan, the prices of liner
services have generally followed movements in the prices of other maritime transport services although
liner prices have decreased relative to many of these. However, despite greater volatility, the general trend
in liner prices is on par with the general decrease in all commercial services (-4% from 1995) in Japan.
Based on this, it is difficult to conclude that liner prices decreased at a faster rate, or displayed significantly
different characteristics, than prices in other like industries.'”

18. So much so that many countries opened investigations inte conlerence abuses ol market power leading (o a
changed regulatory structurc in many instances.

19. Hummcl finds that, unlike lincr shipping, air frcight prices have cxpericneed significant real decreases in
the long term.
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Figure 3.8 (1995=100)

United States Transport Service Inbound Price Index: Liner Shipping and Air freight
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Box 3.1. Price movements and competition

Proponents of anti-trust exemptions have argued that recent trends indicating falling prices support their claim
that competition is healthy and that price- and capacity-fixing agreements among carriers are not resulting in
abuses of market power. However, falling prices are neither a necessary or sufficient indication of a competitive
industry. Indeed many industries, including the notoriously monopolistic United States telecommunications
industry up to its break-up in the 1980s, have simultaneously experienced talling prices and market power abuses
(see figure below). 1low prices change is of less importance than the manner in, and the purpose for, which they
are set. This is precisely the difficulty in assessing the impact of collusion among liner operators.

Cost of a3-minute phone call (New Yark ta San Frandisco)
(1996 constant dallars)

$350
$300 - 5
$250
$200
$150
$100

$50 -

1915 1927 ‘ 1945 1970 1981

94. One can generally conclude that liner freight rates currently respond to supply and demand
conditions in the market — they decrease when demand drops and increase when supply is limited. In most
cases, conferences and discussion agreements have not been able to push through the full extent of
co-ordinated price increases (carriers refer to these as “rate restoration”) in trades experiencing falling
demand. However, the simple fact that prices decrease (or show reactivity to supply and demand) does not
necessarily mean thal a markel is operating efliciently (see box 3.1 and discussion in section 4). While the
dynamics of the liner service market appear to be functioning, the same cannot be said for the /eve/ at
which il operates or ils efficiency given the abilily ol carriers {o sel prices and capacily. Conlerences and
discussion agreements note that these arrangements serve to dampen downward rate movements — e.g. they
keep rates [rom [alling so low as to force carriers into bankruptey und potentially destabilise the trade. On
the other hand, shippers argue that these arrangements allow carriers to charge higher prices than otherwise
would be possible when supply is tight.® Turthermore it is not at all clear that price and capacity lixing
arrangements have served to huffer rate change movements in the liner trades.

3.2.1 Liner rate-setting practices

95. Responses to the OECD questionnaire relating to rate-setting in the liner-shipping industry issues
reveal a varied picture.

20. This impression is supported by the conclusions of the 1995 Clyde and Reitzes report on collusion in the
liner industry — while recent (pre-1998) regulatory and cconomic conditions rendered ceffective long-term
collusion among carricrs difficult, markets werc still skewed by the ability of conferences to wicld market
power and prevent individual contracting by conference members. (Clyde and Reitzes, 1995 pp. 37-38).
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96. European shippers report very little divergence in rates quoted amongst carriers of the same
conlerence. ‘This contrasts with the recent experience of US shippers where not only do shippers find that
conlerence carriers olfer a wider range of rales amongst themselves bul that these rales also (end Lo
compare more favourably with those offered by independent operators. ‘Lhis difference is due to the
introduction of confidential confracting in the US (rades lollowing the passage ol OSRA. Since
confidential contract terms can no longer be automatically shared among carriers under this legislation,
liner operators now [ind (hemselves having Lo sel rales closer Lo their real costs in order (o ensure that they
remain competitive. According to one conference, published tariffs now largely serve as “benchmarks™ for
rate negotiations in the US trades (IACA, 2001). Indeed, a recent review of the impacts of OSRA
indicated that 90% of contracted rates are linked to a tarift:

"Some shippers commented that GRT [General Rate Increase] clauses and other such farill
links in contracts which allow for the pass-through of rate increases and surcharges that are
difficull (o anticipale or ascerlain are antithetical (o the purpose ol contracting for a specific
rate. Carriers maintain that such tariff references and links make drafting and managing
contracts easier. The Commission's survey revealed that [...] approximately 90% [of contract
rates] were linked or referenced to a tariff. [...] Many contracts contained rates inclusive of
specific surcharges for fixed durations, with the proviso that any other charges in the
governing (arill would apply [...] Tn addition, the survey found that 36% of the contracts
contained GRI clauses or other such provisions for the general increase of freight rates
connecled to tarilT rate increases [...] While tari(T references in contracts are nol new, their
use under OSRA has created some controversy regarding the carriers' ability to influence

contract rate levels and terms collectively” '

97. Insofar as rates are largely negotiated on a one-on-one basis, the fact that the final, negotiated,
rale still references a fixed conlerence rate indicates that the latler can still be used by conlerence members
to transmit price signals among competing firms. Carriers, of course, currently retain anti-trust immunity
for such arrangements but if one of the aims of the OSRA confidentiality clauses was to reduce the ability
of carriers {0 use this kind of market information then it could be argued thal common relerencing of rales
and rate terms in shipper contracts may in fact thwart that objective. 'Lhe reliance of the industry on
“henchmark™ or “governing” larifls begs the question as (o why such “benchmarks™ or other relerences
are needed among erstwhile competitors in an era where commercial survival is often predicated by a
firm’s abilily (o track, contral and price on the basis ol ils own real cosl.

3.2.1.1  Ancillary surcharges

98. Shipping Associations responding {o the OECT) questionnaire repotied that all of the members
they polled indicated that carriers rarely deviate from one another when asked if conference and discussion
agreemeni{ members diller from each other in the (ype and level of surcharges charged. While some
surcharges (e.g. bunker or currency adjustment factors) can reasonably be seen to apply across all carriers,
it is more difficult to understand why others such as equipment repositioning charges and paperwork filing
charges should be identical in tirms operating at different levels of efficiency. Furthermore, shippers report
a general lack of transparency relating to these charges, which raises questions as to their real basis.™

21. United States Federal Maritime Commission, 2001, page 20.

22. As an example, the Singapore National Shipper’s Council (SNSC) carried out a survey of their shippers
regarding terminal handling charges (THC). Shippers reported that carriers would justify THC increases as
being a result of inereased port charges. However, (he concerned port authorily (PSA) conlirmed that over
the same period, port charges actually decreased leading the SNSC o conclude that carriers used THCs us
a way (0 apply surcharges rather than cost-recovery mechanisms. ( “Frustrated Shippers”, 2001)
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Some industry observers feel that these may indeed be a “back-door™ price-fixing mechanism — especially
as these are presented Lo shippers as linked to direct cosis and therefore (unlike rales) generally non-
negotiable in nature (and open to re-assessment during the life of a service contract, unless otherwise
stipulated).” In this respect, it is telling that nearly all shippers polled in the context of this review
indicaled that the tolal number of surcharges applied by carriers was increasing.

99. Many have questioned the particular risk management strategy prevalent in the liner shipping
sector where most of the risk associated with the major variable charges (such as currency and fuel price
fluctuations) are passed fully through to shippers. Menachof and Dicer, in their investigation of risk
management strategies in liner shipping, remark:

.. liner firms have been able to pass many costs of doing business to the shipper
with the major variable charges listed as separale charges...shippers are then
faced with rates that vary highly from the published taritt, and they cannot rely on
the rate (o be the same [rom one month to the next...this variation makes it
difficult to conduct business with & long-term outlook...” (Menachoy, 2001)

100. They suggest (hat both carriers and shippers can benelit il the liner shipping indusiry develops
are more balanced risk management strategy implicating both sides. In particular they point to the benefits
other industries have reaped from the implementation of futures markets as a hedge against uncertainty in
bunker and currency [Tuctuations.

3.2.1.2  Independent carriers

101. There is litlle direct evidence thal independent carriers price ol conlerence rates although it is
widely recognised that many independents have done so in (he past and continue o do so now.?" Al least in
two instances involving the Europe-Asia-Europe trades competition authorities have documented and
reprimanded conference carriers for seeking to manipulate prices and capacity with independent lines >
More recently, EU competition authorities were prompled Lo open an investigation ol six independent lines
in the North Atlantic trades after these simultaneously imposed the same empty equipment repositioning
surcharge as (he dominant conlerence in that (rade. Shippers responding (o the OECD queslionnaire
conlirm these impressions — (heir experience is that in the majority of cases, independents apply the same
surcharges as conference carriers.

3.2.1.3  Rate variability

102. Governments have upheld anti-trust exemptions Tor price and capacity-fixing arrangements
partially on the understanding that these would serve 1o provide a stable price environment for shippers and
ensure supply stability. While there can be little argument with the latter assertion (shippers rarely
complain that there is a lack of overall capacily 1o transporl their containers), shippers responding Lo the
OECD questionnaire strongly questioned whether (hese arrangements have served 1o stabilise rate
variability.

23. “Shippers rail against ‘boilerplate’ clauses™, 2001.

24, Industry observers have pointed out the difficulty independents currently are experiencing in developing
pricing policics for the US trades now thal they cun no longer casily peg their prices Lo those ol conlerence
carriers since the advent of confidential contracting. Also Lloyd’s Shipping Economist, October 2001,

25. In both the EATA and FETTCSA decisions.
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103. European shippers pointed out that rates could vary considerably from year to year — especially
in those trades where there is less competition. Rate changes of over 30% were not uncommon with some
shippers reporting changes as high as 200% from one year to the next. North American shippers in both
Canada and the United Stales report similar (indings. US shippers report average annual rale changes of
over 5% in almosl every case with changes ol over 10% [rom year-lo-year nol heing uncommon. Canadian
shippers report signilicanl volalilily in average rales with some individual shippers reporting changes ol
50%-95% from one year to the next.

104, The data on rate volatility provided by shippers concerns a relatively small sample of shippers
(an undetermined number of responses from the ESC and 15 responses each from the NI1TL and CSC
questionnaires) and therefore can only been considered a general indication of recent (rends in rale
movemenls experienced by shippers in general. 1t should be noled that the rate volalility reported hy
shippers concerns both upward and downwards movements in rates. When compared 1o trade data, one can
conclude that these price movements seem to indicate a market responding to supply and demand
conditions. Carriers assert that capacity and price fixing arrangements have “butfered” the market from
potentially greater rate volatility although this is an unsupported and a very difficult assertion to test. Data
[rom shippers indicales that the opposite might even be true as some (rades experiencing grealer
competition show relatively more stability than others (e.g. (he Furope-Medilerranean (rade where ocean
Tiners [ace competition [rom shorl-sea shipping, inner walerway shipping and overland rail/road (ransport).

105. Older data from the 1989 US FMC study can provide some further insight into rate volatility
from 1976 to 1988. The primary purpose of the 1989 I'MC report’s analysis of rate stability was to gauge
the impact of the 1984 United States Shipping Act on the stability of rates in the US trades. It found that,
although the Uniled States-Germany {rade experienced slightly more rale stability and the United States-
Tlaly trade experienced slightly less stahility aller the 1984 act, overall changes in rale stabilily in the
periods belore and afler the passage ol the 1984 Shipping acl were stalistically insignilicant. The Pacilic
trades studied in the report all experienced greater and often statistically significant instability following
the passage of the 1984 Shipping act. The report concludes that two elements of the 1984 act likely
contributed to this observed rise in instability: the provision for mandatory “independent action™ on no
more than len days notice and the imposition of service contracling (which in the case of two of the
dominan{ conlerences was carried oul individually by carriers [rom 1985 (o 1986). These {wo provisions
made it more dilTicull for conlerences (o maintain rale discipline in these trades and led lo a somelimes-
rapid decrease in rates. After a quick fall in rates, two of the major conferences in the Pacific trade
(ANERA and TWRA) required their members to negotiate service contracts through the conference rather
than individually, thus contributing to a rapid rise in rates from 1986 to 1987.

3.3 Economic performance of the liner shipping industry

106. Carriers often point out that theirs is an industry characterised by poor economic performance.
‘The measurement of economic performance of an industry is notoriously difficult and fraught with
problems. Nevertheless, the evidence in this report suggests that the liner shipping industry is a poor
performing one, as are many other transport service provider industries. However, there is no evidence that
average retumns in the liner shipping indusiry have been signilicantly worse (han refurns in many other
sectors of the transport service industry. Furthermore, it would be wrong to helieve that all liner operators
are faring so poorly. Like in any other industry, carriers have come and gone and many have changed in
response to historical circumstances, yet most of the top 20 carriers have been in business for over 20 years
- detracting from carrier claims that industry losses are unsustainable over the long-run.

107. Fven today, in unfavourable trading conditions, not all carriers are performing badly and some
are doing rather well compared to other transport industries (e.g. the top tenth percentile value for return on
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equily performance in liner shipping [rom 1990 (0 2000 is comparable Lo the average ROE performance of
the Standards and Poors Transportation Tndex — 12.53% and 12.92% respeclively — and betler than the
S&P Railroad Index performance and Worldsiream Financial Data Services grouping of 84 Road, Rail and
Freight Transport equities — 10.02% and 9.16% respectively). Even the average ROE performance of the
liner sector from 1990 (0 2000 (10.55%) outperforms the S&P Railroad Tndex and the Worldsiream Road,
Ruail and Freight equities. Profit margins in the liner sector are light, much as they are in other (ransport
sectors. However, Table 3.2 shows that the average 10-year profit margins in liner shipping were still
greater than the average net profit margin for other road, rail and freight transport firms (3.95% and 2.07%
respectively). Over the same period, however, (he average profit margin for firms in the S&P Rail and S&P
Transport Indexes were 7.2% and 4.6% respectively. One can conclude from these figures that liner
shipping results, while low, are certainly within the range of economic results from other transport service
providers.

Table 3.2 Financial ratios for selected liner operators and industries (percent)®

Liner Shipping {16 equities) 8.34 7.02 1354 965 948 694 16.18 6.18

Road Rail and Freight (84 23.09 843 11.23 7.75 10.92 15653 4.42 -440
equities)

Liner Shipping (16 equities) 0.64 1.02 1.02 640 7.18 566 440 365 3.25 181 849 3.95
Road, Rail and Freight (84 6.90 437 570 7.87 -28.03 0.35 674 6565 -382 825 8.81 2.07
equities)

108. Carriers put forwards many reasons for the industry’s propensity for poor economic returns.

These include the investment necessary to implement liner shipping services, the vagaries of international
trade, the fact that unsold slots are forever lost and the general commoditised nature of the liner shipping
product. Despite these factors, it is clear that some carriers are able to generate a reasonable return on their
investments. Why this should not be the case for more carriers may be more linked to management and
accounting practices than to industry-specific characteristics.

3.3.1 Cost control

109. Carriers point to wide-ranging efforts within the industry to cut costs and increase overall
productivity. Strategies range from seeking operational savings through mergers, alliances and slot
chartering arrangements, cutting staff and overhead costs, introducing new container tracking and asset
management information systems, to deploying larger and more advanced ships (see discussion on this

26. Compiled from Company financial reports, Datastream Tinancial Data Services online
(www.datastreant.com), Containerisation International On-line for top-40 (in fleet capacity) liner operators
publishing [inancial records (www.ci-online.co.uk}. The 15 carriers used for ROE and Net Prolit margin
analysis were selected bhecause they were the only ones publishing financial reports. They are: CSAV,
Maersk (excluded from the profit margin analysis because their reported profit margins were for the entire
Maersk group and grossly skewed the saumple upwards), K Line, MOL, NYK, Ilanjin, IIMM, MISC,
PONL, Evergreen, Hapag Lloyd, Yangming, Wan Hai, Uniglory und NOL. Carricr company reporls for
multi-activity groups tend not to disaggregate results for their liner operations vs. other company
operations. Wherever possible, disaggregate results have been used.
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below). However, a recent overview ol pricing trends within the liner industry [inds that mos( cartiers have

been slow to reap savings from detailed activity-based costing, explaining partially why the best managed
. 7

carriers have performed better than others.™

110. Pricing regimes based on average costs (e.g. such as the net contribution to vessel programme)
[ail 10 provide detailed information on how specilic activities and/or {ransaclions generale costs. Without
this information, it may be difficult for carriers to correctly identify sources of specific costs savings and
price (ransactions accordingly. As illustrated in Table 3.3, real cosls can vary considerably, such thal any
operators pricing on average costs may rapidly find themselves in trouble if the true costs they incur are
more along the upper ranges of the distribution. This also explains the success of some independent
carriers who used activity-based costing to identify and target more profitable cargoes. According to this
study, many ocean carriers still lack the ability to accurately track and assign costs on a specific, rather
than average, basis. This weakness may also go a long way towards explaining shipper [rustration with
carrier pricing regimes since many of the former have long since implemented detailed activity-based
costing accounting in order to remain competitive.

Table 3.3. Analysis of average liner service cost distribution for North American Trades
(USD per TEU)

Corporate overhead:
Sales cost

Customer service

Allcosts L %0 5% ; 50
Source: “Tasy as ABC”, Containerisation Tnternational On-line (www.ci-online.co.uk).
1 March, 2001.

3.3.2  Over-investinent in capacity

111. ‘The liner shipping industry has a record of investing heavily in new capacity. As outlined in

section 2, many carriers follow the route of ordering new and larger ships in order to achieve economies of’
scale which would hypothetically allow them to cut costs. Providing new capacity, especially when in the
form of new service strings oflen requires nol one bul several new ships in order (o provide a reasonable
and attractive sailing schedule. While some of this capacity can be obtained through slot exchange/charter
agreements or in the ship charler markel, most carriers s(ll have recourse 1o building new ships.

27. “Tlasy as ABC™, 2001.
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Figure 3.10
Global Container ship order book: 1999-2001
TEU's ordered by delivery date
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Source: Conlainerisation International On-line (www.ci-online.co.uk).
2. Long-term projections [or world trade growth give reason {o carriers who seek Lo expand their

fleets. However, in many instances, the overall level of new capacity added to trades has outstripped short-
term growth in {rade — most recently during the Asian [inancial crisis and in the second and third quarters
of 2001 as the US and European economies slowed down. Many industry observers have noted that the
tremendous amount of new capacity ordered in recent years as carriers experienced strong financial results
and low newbuilding prices (see Figure 3.11) will come on-line just as trade growth slows, leading yet
again to a cycle of overcapacity, falling rates and falling returns on many trades.”® According to Drewry

28. “I'rigger happy lines shoot themselves in the foot™, 2001 — The new capacity added to the Pacific trades in
2000 and 2001 has triggered a cycle ol rate cuts and diminished returns which, in turn, has prompted the
dominunt conference (FEFC) to envisage “parking™ 10-20% of their capacity (CL, “Nervous FEFC clutches
at capacity management straws”, 2001).
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Shipping Consultants, global containerised trade will grow by 8.1% in 2001 (down {rom 10.8% in 2000)
while the global containership fleet will grow by 12.5% in 2001 and 13.8% in 2002 (“Drewry predicts less
growth in 20017, 2001). This growth will likely be weaker given the altermath of the (errorist atlacks on
New York cily and their chilling impact on US (rades.

113. Carriers argue that this type of overcapacity is endemic to the industry since strong trade flows in
one direction are not necessarily matched in the other — in order to provide for demand in the outward leg,
carriers must necessarily oversupply capacity on the weaker return leg. However, many carriers are
seeking alternative strategies to reduce the need to run unbalanced service strings. In particular, the
increasing use of slol charter agreements across all (rades and increasingly, between conlerence, alliances
and independent operators, represents a less capital-intensive way of responding (o growth in demand.? Tt
is also telling that a growing proportion of the top 20 operators” fleets is made up of time-chartered vessels,
indicating 4 trend away [rom sell-ownership Lo relatively more [lexible assel managemen( arrangements.

114. Furthermore, it is not at all clear that the industry’s conventional wisdom regarding the
economies of scale brought aboul by ever larger ships is necessurily as well founded as carriers might hope
to believe. In a 1997 speech, Theodore Prince, senior vice president and chief operating officer, of
K Line America pointed out that:

“One of the major contradictions within the shipping industry is the concept of 'scale versus
scope’. (Prince) poinfed out that it was the industry convention al present (o build larger
vessels that necessitate ever larger and more sophisticated terminals, supported by physical
infrastructure with increasingly advanced technologies. Although this may look impressive,
such an assel-intensive approach will only lead (o higher fixed costs and an inability to survive
in today's competitive, de facto deregulated trading environment. ‘Scale is an opportunity to
invest and you have to question whether these investments will pay off,” ¥

115. This view is also echoed by Martin Stopford, Managing Director of Clarkson Research, who
points out thal economies ol scale brought aboul by larger ships diminish aller a certain point and can
easily be wiped oul by increased (ranshipment costs®' Tn an environment where overall capacity is
sufficient to carry available cargo, one might question whether new capacity construction is necessarily the
most efficient roule towards increasing operators” prolitability.

116. Linally, one complicating factor in the capacity equation has been the low cost of newbuildings in
recent years. Ships being delivered in 2001 and 2002 are between 30% and 40% less expensive than in
1991, tempting carriers to renew their fleets with more efficient ships before prices rise.” There are many
reasons for current low prices in the shipbuilding sector and state support of certain shipbuilding industries
is certainly an important factor in the current low prices for newbuildings. However, competition in the
shipbuilding sector is a separate issue from competition in the liner sector and should be addressed
accordingly.

29. “Scale ¥s. Scope”, 2001.
30. “Scale vs. Scope™, 2001.
31. “A new Revolution”, 2001 and “Revelution Revisited”, 2001.

32. Freight rate indicators, Containerization Tnternational On-line {(www.ci-online.co.uk) 9/21.
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4 Discussion of the impacts of Price-fixing and
capacity agreements on both carriers and shippers

41 To what extent does anti-trust immunity for price-fixing deliver benefits to shippers by
improving supply chain performance and enhancing business efficiency?

117. Supporters of price-fixing arrangements argue that these are a necessary pre-condition to the
provision of continued and uninterrupted high-quality ocean shipping services. Carriers claim that without
such arrangements, shippers would experience dilTiculty getling their goods shipped as sailing schedules
would likely be perturbed by the bankruptcy of weaker carriers. According to this view, the sudden exit of
these carriers [rom published service strings would strand containers dockside and would render shipping a
much more uncertain exercise than it is currently. Anti-trust immunity for price-fixing, so its proponents
explain, allows conlerence carriers Lo achieve adequale refurns on their invesiment (irrespective ol their
differing operating and management efficiencies), avoid bankruptcy and thus allows shippers to benefit
from stable services.

118. The line of reasoning exposed above is perhaps one of the most contentious issues surrounding
the continuation of anti-trust immunity for price-fixing. The argument for retaining immunity is based on
the belief that there is no natural short or long-term market equilibrium in liner shipping and that without
collusion among service providers, there will be an overall decrease in welfare as supply becomes
uncertain and trade becomes negatively impacted. Supporters of this view point out the spectre of
“cut-throat” or “destructive” competition (such as that which occurred over a century ago with the arrival
of the first steamship liner operators) as reason enough to artificially stabilise prices in these markets in
order to ensure adequale and predictable supply. Many, however, disagree and argue that liner markels,
like other markets, can and will reach an efficient outcome through more competition. They argue that it is
completely normal that inefficient operators drop out of the industry leaving only those most able to
provide cost-elTeclive services. Supporters of (his view nole (hal while some shorl-lerm interruplions in
trade may come about from time to time, welfare gains trom a long-term reduction in shipping prices
would end up having un overall benelicial impact.

119. Delenders of anti-trust immunity urge regulators not to atlempl to “fix what isn’l broken™ and
argue that the benefits of price-fixing outweigh any eventual costs. However, their arguments have a strong
theoretical and somewhat untested underpinning. It was hoped that in the context of this report carriers and
shippers might provide detailed cost and rate data either supporting or refuting the need for anti-trust
immunity. Unfortunately this information was not forthcoming. This section will therefore focus on the
theoretical models and assumptions underlying the relention of anti-rust immunity and atlempt (o
supplement this analysis with real data and observations culled from various sources.

120. The following sections will examine to what extent anti-trust immunity for price-fixing in liner
shipping has benefited shippers by allowing carriers to deliver high quality services and avoid disruptions
from “destructive” competition.
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4.1.1 Has anti-trust immunity allowed carriers fo provide adequate liner services?

121. Not necessarily. Industry data and responses from the OECD questionnaire certainly support the
contention that carriers deliver an adequate and reliable amount of capacity in the face of growing world
trade. Containers are rarely left at dock and, if anything, the industry is characterised more by over, rather
than under, capacity. The real question is (o what extent would these services have been provided anyway
without the protection from anti-trust immunity. Indeed, if anything the trade press and shippers’
organisations all point to an improvement in the responsiveness of carriers to shippers’ needs as
conferences have lost their importance and strong independent carriers have emerged. More
shipper-responsive strategies such as integrated supply-chain logistics services, simplified and/or single
freight rate structures, better co-ordinated multi-carrier services, etc. have all come about not because of
conference power 1o fix prices but precisely hecause this power has waned in recent years and carriers
have had to seek new strategies to remain viable in a more competitive environment.

4.1.2  Has anti-trust immunity allowed the market to deliver an efficient outcome?

122 Another related question might be: to what extent has anti-trust immunity allowed the market to
deliver an efficient outcome? Economic efficiency has a number of aspects. One element is productive
efficiency which relates to suppliers’ ability to produce a set level of output at the least cost. However, a
market can include many efficient suppliers and yet still exhibit productive inefficiency if the other
suppliers are inelficient. In addition, in its broadest sense, elTiciency means thal markels meet two further
conditions: 1) each unit of oulput is consumed by (hose most willing to pay lor it and 2) the right amount
of output is produced so that prices retlect costs (Stoft, 2001). A strong case can be made that the liner
shipping market has historically (with price-fixing among carriers) failed on both the first count
(conferences and other price-fixing arrangements expressly have sought to protect the least efficient
operators) and the (hird count (there has and conlinues (o be a distinet trend (owards over-capacily in the
industry). Many shippers would strongly argue that it [ails on the second count as well, given that they leel
that freight rates are ubove what they might be in the absence anti-trust protection.

4.1.3  Does anti-trust immunity prevent destructive competition?

123. In order to answer this question we first need to address two other questions: What might we
mean by “destructive competition”, and is the liner shipping sector prone to this phenomenon? Having
addressed these questions we can then determine whether or not anti-trust immunity can prevent
“destructive competition”. Even if destructive competition exists in the liner-shipping sector, is harmful
and can be prevented by anli-lrust immunity, this does not imply that anti-trust immunity is the correct
public policy response. Anti-trust immunity may not be the sole and/or most effective recourse against this
phcnomcnon .

124. The answers to these questions are determined by how one views the organisation of liner
shipping markets. This section will examine these assumptions, the models of market structure that
underlie them and will address the more pertinent question of (o what extent has anfi-lrust immunity
contributed to the most efficient markel outcome in liner shipping.

125. The inefficiency inherent in the Conference system is often described as the price to be paid for
stability. Carriers argue that shippers would not have access to regular and frequent liner services if they
could not [ix prices. The reasoning behind this view is that the “unique” economics of liner shipping lead
to pricing at short-term marginal costs that are often below average costs. This in turn would lead to the
sudden withdrawal of ships from service strings as their owners decided to cut their losses and exit from
the trade. On the other hand, shippers have tended to view this argumentation as flawed since their view of
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market structure in the liner sector does not support the notion of “‘destructive” competition and/or the
existence of “destructive” competition in the current market. This section will examine some of the
theories of market structure underpinning these views, starting with the shippers” view.

4.1.3.1  The neoclassical monopoly/oligopoly model

126. This is both the simplest and mosl controversial model to be used (o analyse conlerences.
According to this model, conferences act as strong oligopolies exercising de facto monopoly power in the
trades where they operate. According to this model, conferences charge “higher-than the monopoly
maximising rates” which are negotiated downwards by the shipper so that in the end carriers earn the
highest possible returns (Shashikumar 1995, p.11). "This theoretically results in “maximum profits for
carriers, tight control of capacity and suppressed demand for liner shipping services” (Meyrick, 1999,
p. 29).However, many critics of this theory have pointed out that industry returns are not so high as to
provide evidence of massive proliteering on the part of carriers (on the other hand, this paper has shown
that returns are not necessarily as low as carriers portray them to be and aggregate data on profits might
mask excessive returns on particular routes). This has led many supporters of this theory to postulate that
the industry disperses their monopoly profits by engaging in expensive and unnecessary service
competition and through investment in over-capacity.

127. In particular some have sought to explain the propensity Jor over-capacity in liner trades through
a variant of the classic monopoly model — the “Open Cartel” model. In this model, carriers are viewed to
act initially as collusive oligopolies that restrict capacity below what the market would provide and then by
selling prices above average costs. However, since carriers cannol compele on price, they are soon drawn
into a spiral of service competition based on either better quality or more frequent services. In the latter
case, the resulting overtonnage leads carriers to agree on new remunerative rates in the face of
overcapacily. The cycle conlinues as new capacily is drawn into the indusiry by the new [reight rates.

128. ‘While shippers and many anti-trust regulators share this view of the industry, both variants of the
monopoly/oligopoly model face problems when confronted with empirical evidence concerning the recent
evolution of freight rates and the action and attitudes of independent operators in trades where conferences
are active. In recent years overcapacity has been accompanied by declining, rather than stable, freight rates.
This implies that conferences, when operating in periods of overcapacity, are not able to effectively dictate
or maintain excessively high freight rates in face of independent operators and conference defectors.
However, this drop in rates must be seen both in the context of a drop from a peak in the 1980s and of an
environment where competitors have every incentive to price off the conference “benchmark™ rate rather
than the rate quoted by the most efficient operators.

129. A second criticism of the “Open Cartel” model is that empirical evidence presented in a study
examining capucily in conference trades [fails to supporl the link between conference confrol and
overcapacity (Meyrick, 1999 citing Deakin and Seward, 1973). However, the conlerences in question were
“closed” conferences and were therefore presumably able to better restrict their members’ scheduling
decisions than the typical “open” conference (e.g. one that any carrier could join). While certain “closed™
conferences still exist today (they are not allowed in the United States trades), there is a general consensus
that they exercise much less restrictive entry practices than in the past and more or less operate as “open”
conlerences. Thereflore, the central hypothesis of the madel, thal conlerences contribule (o avercapacily in
the trades where they are active, is still a plausible hypothegis.
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4.1.3.2  “Rationalisation” View

130. This view, along with ils varianis, is the one (hal carriers believe most accurately depicis the liner
shipping market. According to the proponents of the “rationalisation™ argument, the liner industry is
characlerised by 4 unique sel of circumsiances thal justifies regulalion by either industry members
themselves or by government regulators in order to stabilise the otherwise chaotic liner shipping market.

131. This view has several underlying assumptions (hal are worthy of being examined in more detail.
‘The foremost of these are that the liner shipping industry displays significantly different characteristics
than any other industry thus requiring special treatmen( under anti-irust statutes, the second is thal normal
competitive pricing would lead to “destructive” competition and the third is that price-fixing represents the
best response 1o the challenges it [aces.

4.1.3.3  Uniqueness of the liner shipping industry

132. ‘When targeted by anti-trust regulation, industries almost invariably cite the fact that, unlike other
industries, theirs is so unique that they should be exempt from laws prohibiting collusion. The liner
shipping industry is not the only transport industry to have put forward this defence and, like airfreight and
many rail and road carriers in the past, they have spent considerable energy and resources protecting the
exemptions that allow them to collectively set prices. However, unlike these other transport industries,
liner shipping is the only major inlernational goods transporl indusiry that has reained comprehensive
anti-trust immunity for price-fixing.

133. The unique features of the liner shipping industry cited by carriers include high and “lumpy”
capital investment costs, uneven demand (both seasonally and directionally), marginal costs below average
costs in periods of excess capacily, chronic and necessary overcapacity and the need lo avert
trade-disrupting “destructive” competition. This list of features could be used to describe the principal
challenges faced by any industry providing guaranteed and/or scheduled services — and certainly describes
the sifuation of all fixed-schedule transport providers. Companies in the pipeline, rail and air transport
sectors also face proportionally lurge capital outlays (e.g. rail companies in several OECD countries must
pay for their rolling stock and the rail networks on which they run) and considerable seasonal and
directional fluctuation in demand (Figure 4.1 illustrates capital outlays of three transport sectors). With the
notable exception of carriers, there seems to be a growing consensus that “(the) lechnological
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characteristic(s) of liner shipping (are not) so unique as to receive its current special treatment™.

134. In particular, shippers are quick to point out that the other transportation intermediaries they work
with have luced deregulation without experiencing the disastrous consequences that Conference carriers
say are inevitable. While United States freight rail deregulation has resulted in large-scale consolidation,
increased efficiency, lower rates and greater customer responsiveness, it has not experienced the downward
spiral ol “desiructive” competition thal rail operators predicled. Similarly, price-fixing in (he road haulage
sector of both the United States and the United Kingdom has been dis-allowed since deregulation and
neither of (hese countries have sullered [rom the wide imbalances in service provision thal many road
operators said would result. While capital costs are typically proportionally smaller in the trucking sector,
the variety ol specialist vehicles requiring higher investment ouflays, and uneven seasonal and directional
goods flows has parallels to the liner shipping sector. The European Shippers® Council points out that the
road haulage industry illustrates that “active price and service competition is not inimical to the provision

w
)

Shashikumar, 1999 citing the 1992 “Report of the Advisory Commission on Conlferences in Ocean
Shipping (ACCOS)".
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of reliable services” (ESC, 2001). Finally, shippers worldwide can depend on regular and efficient air-
freight services without this industry having recourse to price-fixing among competing firms.
135 In the end, carriers and shippers will likely not agree on the “uniqueness™ of the liner shipping
industry. Ts the industry unique? — of course. Ts the liner shipping industry more unique than any other
transport service industry? — this report finds no compelling evidence supporting such a view.

Figure 4.1

Cost Structure: Fxamples from the Transport S ector
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Source: Compiled from Transportation Canada, Stopford, 1997 and Cl online.
4.1.3.4  “Destructive”’ competition: Marginal vs. average cost pricing
136. A transport provider offering an advertised regularly scheduled service must deliver that service

regardless of the number of “clients” it has at the time of departure. In the liner shipping case, a ship
scheduled to depart must depart irrespective of the number of containers it has on board. In times of
over-capacily, any additional container thal takes an otherwise emply place will be accepled and the price
will be sel al a price that could be as low as the marginal cost of handling that container. However, when
supply exceeds demand, it is likely that this short-run marginal cost is below the average cost of providing
the service string.
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Figure 4.2

Liner Pricing: Marginal Cost Pricing vs. Average Costs
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137. Figure 4.2 illustrates the marginal pricing problem as described by supporters of anti-trust
exemptions. In this case the only additional cost of accepling another container is the cost of handling (hat
container (USD 400/TEU) until the ship reaches full capacity, at which point the marginal cost rises to
USD 2 300/IEU which accounts for the cost of chartering a new vessel and/or hiring slots with a
competing firm. At 77% capacity (3 500 TEUs out of a maximum of 4 500 TEUs) and in a market
characterised by more supply than demand (Demand 1), carriers may be tempted to fill their remaining
slots by bidding against other carriers until they reach their marginal cost (USD 400)/TEU. At this point
the carrier would lose USD 700 per container carried since the average cost of handling a container (taking
into account the costs of operating the ship) is USD 1 100. When demand outstrips capacity (Demand 2),
however, carriers will align their rates on the higher marginal cost of USD 2 300/TEU since this is what
they would lace il they would accept the 4501% container. A( this level, the company laces average costs ol
USD 700/TEU therefore ensuring a surplus of USD 1 600/TEU.

4.1.3.5  Average costs: Vessel purchase vs. Slot chartering

138. As illustrated in the above example (and as described by carriers), carriers’ marginal costs are
assumed (o be [lat until the Tull capacily of the ship is reached at which point they jump up to a much
higher level that takes into account the addition of a new vessel (or vessels). The average cost of providing
a service string is also calculated on the assumption that capacity can only be added in whole-ship units
(e.g. by adding the full capacity of a new or time-chartered ship at a time). However, carriers are
increasingly turning towards more tlexible arrangements to add capacity in less-than-whole-ship units, in
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particular through the use of slot charter or slot exchange agreements. When a market is characterised by
overcapacity, it makes more sense to purchase slots on existing vessels than to build and/or charter a whole
string of new vessels. The World Shipping Council argues that these slot purchase agreements are an
important aspect of the industry since they:

“...produce operating efficiencies and reduce costs. They have allowed participating lines
to expand their service networks, reduce operating costs and optimise capital investment.
They have also made it possible for carriers to enter new trades by sharing space with
other lines rather than having (o incur 100% of the costs and risks of developing their
own string of ships in a liner service” (WSC, 2001b).

139. Slot chartering allows carriers to respond flexibly to demand without necessarily purchasing a
new vessel. While the average cost of providing a service siring based on the purchase of one or several
vessels is indeed high, carriers have the option of chartering space at a much lower average cost curve thus
enabling them, in theory, to close the gap between average and marginal costs.

4.1.3.6  Price variability and cost recovery on average

140. ‘The market cycle that the liner shipping industry faces is fundamentally the same as that faced by
other capital-heavy industries. Inetficient capacity and/or carriers would be forced out of the market in
times when forecast Juture demand is low. This would reduce overall capacily and increase utilisation of
the remaining capacity. When forecast future demand becomes sufficiently high, new capacity from
existing and/or new carriers would come on-line (o (ake advantage of the higher rales. When carriers are
considering adding new capacity they make an assessment whether the money gained in times of high
demand will allow the carrier (o see through periods ol low demand ™

141. Although the price for a marginal unit of cargo may vary widely according to the economic
climate and the imbalances in trade, short-term fluctuations in price signals are irrelevant for decisions
about whether to add or remove capacity. In addition, carriers and shippers can seek to reduce the
disturbances linked (o supply/demand cycles (hrough various means (e.g. by charlering space and/or
“fixing” prices contractually through carrier-shipper service agreements). Historically, however, carriers
have soughl 1o mitigate the negative impacls by bypassing discussions with shippers and fixing prices
aniongst themselves.

142 Figure 4.3 illusirales the elTect of price-fixing in 4 situalion where marginal cosls are below
average costs. Rates are fixed at a level such that the carrier can expect to reap what it deems a reasonable
rale of return. Since other carriers agree (o this tactic, carriers will not seek to underbid each other and rates
remain at this level. At the same capacity as in the previous case, the carrier can expect to make a slight
surplus (P-AC) since the rate charged is above the carrier’s average costs. As demand goes up, the carrier
can expect to make more of a surplus until the ship is full. However, unlike in the previous case, as demand
outstrips supply the carrier finds itself operating under its new marginal cost of USD 2 300 (at P,). The
carrier has a strong incentive to revise the fixed rate upwards (or find an alternative strategy for increasing
the amount paid per TEU moved). Price-fixing is said to smooth out the price volatility inherent in the
marginal cos(-pricing scenario. The (heory is thal the inelTiciencies inheren( in [ixed-pricing are (he “price”
to pay for frequent, scheduled and stable ocean shipping services.

143. However, three points must be stressed when looking at the theoretical benefit of conference
price-fixing. The first relates to the reality of price-fixing in a non-homogeneous conference, the second

34, Although, alternatively, carriers might choose o “cushion” their losses with revenues from other sources
(from other revenue streams and/or subsidics).
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relates to the inherent instability of such a syster in the real world, and the third relates to liner shipping’s
historical dependence on this strategy.
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Figure 4.4

Liner Pricing: Conference Price Fixing
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4.1.3.7  Notdll carriers are equal...

144, As explained above, conlerence pricing in theory allows carriers Lo charge rates more in line with
their average rather than marginal costs in times of low demand. However, not all conference members are
operating at the same efficiency and they therefore face different average (and to a certain extent,
marginal) cost curves as illustrated in Figure 4.4. Figure 4.5 illustrates, for example, the return on
investment performance of those members of the Far Eastern Freight Conference (FEFC) publishing their
accounts. One can see that notable differences exist between the ability of the best and worst performing
lines to produce economic refurns.

145, Indeed, within any given conference (or amongst the members of any given discussion
agreement) significant differences exist between the performances of individual lines. Conferences have
historically aligned their rates on their least ellicient members™ thus allowing inellicient operators 1o
ensure (heir livelihood while eflicient operalors reap benelils slemming [rom rates thal are above (heir
costs. This is clearly inefTicient because the savings achieved by elTicient lines are not reflected in Tinal
prices.

35 “Easy as ABC”, 2001 — quoting 4 former K-Line Exceutive.
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Figure 4.5

ROI performance: Published accounts of Far Eastern freight conference members (percent)
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146. In the illustration given in Ligure 4.3, at 77% capacity and conference rate P1, all carriers except
for carrier A (especially carriers D, E and F) come out covering at least as much as their average costs —
hence the atlractiveness (o them of price-fixing. Tn this example, all carriers except A could theoretically
charge less and therefore their surplus represents a commensurate loss for shippers — unless one views this
surplus as the “price” of fielding all the disparate ships necessary for the conference’s service schedule.
This argument can be turned around by saying that this surplus is in fact the price of keeping inefficient
lonnage in (he industry. With [reighl rales more in line with elficient carriers’ costs, inelTicient ships would
be scrapped and the withdrawal of inelficient operators would liberate their tonnage (o charler and
second-hand markets. Certainly fewer carriers would remain although their rates would be more
competilive. Some argue that this would give rise (o quasi-monopoly power among the remaining indusiry
actors. This is a valid concern, yet it is hard to see how the current system where multiple actors are
allowed to fix prices is preferable to an industry characterised by fewer aclors and strong anti-trust
enforcement. Many industries are indeed characterised by such a system (a few economic actors operating
in an effective regulatory framework) and OECD countries (and others, through the WTO process) are
equipped to deal with possible market abuses through national anti-trust legislation and international
arbitration.

147. Ultimately, however, the inefficiency of this type of pricing mechanism is only relevant if the
resulting prices are able to “stick” in the market. I'or this to happen, one of two things must occur.
Conferences must either have enough market power and internal discipline to impose their prices, or
independent operators must tacitly or overtly consirue to “peg” their prices on the conference/discussion
agreement rates.
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Box 4.1 What do we mean by “Destructive competition™?

One key argument pul forward by the supporters ol anti-trust immunity for conlerences is the notion that
co-operalion amongst carriers is essential Lo prevent “destruclive competition”. T( is therelore essential 1o
understand this notion of “destructive competition”. What is it? How does it come about? Is it harmful to
the consumers of shipping services (i.e., the shippers)? Did it occur in the past, and does it still occur
today?

‘This box seeks (o sel oul a simple coherent economic model which seems (o caplure the importan( features
of destructive competition.

The shape of the marginal cost curve

Let’s start by looking at the economic models of destructive competition put forward by supporters of
antitrust immunity. As this paper has discussed, one line of argument is based on the shape of the marginal
cost curve. The marginal cost of carrying an additional container is very low until a vessel reaches its
capacily. Al capacily, the marginal cost of an additional confainer is very high. Therelore, il competition is
intense the price for marginal cargoes will [Tuctuate and, if demand is low, may not cover the average cosls
of operaling a vessel. Proponents of this line ol reasoning argue thal shipowners will add capacity when
prices are high. Conversely, when demand is low, with price below average cost, shipowners will make a
loss, leading to bankruptcies and withdrawal of capacity. In this model, “destructive competition™ refers to
the tendency to cycle between episodes of over and under capacity with prices alternatively above and
below average cosl.

The problem with this model is thal it assumes thal carriers behave myopically. In practice, the decision 1o
add capacity does not depend on the price today but rather on the forecast of price in the future, over the
lifetime of a new vessel. Temporarily high prices today are no more an incentive to invest in new capacity
than temporarily low prices are an incentive to withdraw capacity. In a stable industry, prices may fluctuate
widely from year to year without inducing either widespread bankruptcies or excessive new entry. Of
course, in practice, bankruplcies may occur. Bul these are the resull ol either inellicient operalion or
surprise evenis. Bankruplteies due Lo inefficient operation are nol undesirable — on the contrary they are an
essential part of the competitive process. Bankrupicies due (o unusual events that could not be foreseen by
investors are, by definition, exceptional events. In other words there is no reason to believe that, in an
industry with capacity constraints such as liner shipping, there is a systematic tendency towards cyclical
over or under-investment.

The Notion of the Empty Core

Another line of argument put forward by the supporters of antitrust immunity is that destructive
competition arises because of the presence of the so-called “empty core” in the liner shipping market. A
marke( has a “core” il there is a sel of transactions between buyers and sellers such that (here are no other
transaclions which cun make some of the buyers or sellers beller ofl. Such an oulcome is “setiled” in the
sense (hal no group of buyers and sellers can gel logether und come 1o some agreement which disrupls the
original agreement. In a market with an empty core no matter what outcome is proposed there will always
be some buyers and sellers who can get together and make a deal which disrupts the original proposal.

It is clear that the empty core problem might apply to the liner shipping sector. Suppose a particular trade
is such thal when two ships service (he roule, the marke( price is above average cosl, while when three
ships service the roule, the markel price is below average cost. Suppose thal three dillerent carriers want (o
serve this roule. Since demand is such thal only lwao carriers can survive in the markel, one [irm will
always be left out. If the other firms are making profit, the firm that is left out could (in this theory) seek to
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negotiate a deal with the customers of the other carriers, disrupling the original arrangement. The only
possible stable outcome is when all firms are making zero profits, but, by assumption when all three firms
are in the market, all must make a loss.*

Two studies stand out among the attempts to model liner markets using the “empty core” approach. The
first, made in 1989 by Sjostrom, relies on a highly simplified model of liner markets and tentatively finds
that:

“The resulls [of (he economelric analysis], although certainly nol delinitive ofTer [urther
evidence [or the proposition that markel arrangements thal appear Lo be carlels may be
attempts to solve the problem of the empty core" (Sjostroni, 1989).

‘Lhe second body of work by Pirrong, supports Sjostrom’s findings and points to the longevity of
conferences in the face of relatively easy entry as support for the theory that price agreements are a
response to the “empty core™ situation.

“The ability of cartels to survive the constant pressure of entry is clearly at odds with the
view thal cartels are inelTicienl monopolisers... As Jong as the Conlerence atlempts (o Taise
prices above (he level that generates normal prolits for the efficient sel of vessels, new [irms
will enter profitably. Unrestricted entry implies that colluders will earn only normal profits.
So why collude in the first place? Core theory answers that riddle: collusion is an efficient
response to competitive chaos” (Pirrong, 1992).

Both of these studies, and more generally, the applicability of the “empty core” approach to liner shipping
have faced significant criticism on the part of certain government regulators and economic theorists. (See,
for example, Uniled Stales Department of Justice, 2000). The principal dilTicully laced by this approuch is
the fact that it is difficult to find real-world empirical support for its conceptual appeal. For example
Sjosirom points to price [ixing as an ellicien( response Lo the “emply core™ problem, however, price-[ixing,
al least hard-core price-lixing as praclised by conlerences, is on the wane due 1o new regulatory
[rameworks in many (rades, and in the Uniled Stales trades in particular. Whereas in the pasl, curriers
sought to provide trade stability by setting prices among themselves, this same stability, as expressed in
one-year service contracts, is being achieved through negotiated agreements with shippers. Current
industry trends certainly do not support the antiquated notion that price-fixing is the only and/or most
efficient strategy for ensuring stable and efficient liner services.

Another example ol (he dillicully in applying the “emply core™ hypothesis (o liner shipping is the fact that
the model postulates that the longevity of the conference system is strong evidence of its necessity in order
to respond (o structural instability in the sector. While il is (rue (hal conlerences have been a [ealure of
Tiner shipping for over one hundred years, (his longevily only relales Lo the institutional arrangement itsell
and not (o individual conferences (thal typically only last a [ew years) and/or individual conlerence
membership (that [uctuates along with carriers’ business sirategies) (Shashikumar, 1995).

Destructive competition and stable schedules

More generally, however, the problem with the empty core notion is that, in the case of liner shipping,
proponents make the assumption that the presence of the empty core implies a particular and undesirable
form of markel behaviour. For example, proponents might argue that the absence of a core in the market
just described will lead (0 an endless cycle of price [luctuations and entry of new capacily and exit of
bankrupt [irms as the (hree [irms seek (o conlest this marke(. The emply core concepl is a (heoretical notion
ol equilibrium which says nothing about what behaviour will arise in practice. What is the most likely

36. The emply core prablem can arise in a markel where (1) Demand is uncertain or periodic; (2) Plant capacitics arc
large relative to demand; (3) Plants exhibit increasing retums to scale; (4) Plants have fixed capacities; {(5) There are
avoidable [ixed costs; (6) 11 is costly Lo store the produce”. McWilliams, 1990,
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outcome in the market just described? The two existing firms in the market are unlikely to passively give
up their market share in the face of new entry. Foreseeing this, the third firm will not enter the market,
even though the existing firms are making excess returns. This is an illustration of result which has long
been recognised by industry economists. Whal is importan( [or the entry decision of the third [irm is not
the existing marke( price bul the markel price post-eniry. Il the third firm can loresee thal its decision Lo
enter will force the price down below average cost he will nol enter. There is no cycling of entry and exil.

Are we then left without a model of destructive competition? Not necessarily. Consider the following
model:

Suppose we have a port which is served by a number of shipping lines. Assume that cargo arrives at this
port continuously and uniformly over time. Assume also that the cargo owners care only about the time
required to get their cargo to its destination and not the ship or the shipping line that carries the cargo. All
of the ships are assumed to travel at the same speed. Given these assumptions, the cargo owners will put
their cargo on the first ship at the port going to the correct destination.

In this market, is it possible for any one shipping line to maintain a fixed schedule? Let’s assume that one
shipping line does decide (o sail ils ships on a [ixed schedule. It (then makes an investment in its schedule
by advertising the schedule and making it known to cargo owners and shippers. Other carriers can then
profit from this investment by running their own ships in such a way that they leave just before the
scheduled ships. In this way other carriers can steal all of the cargo of the scheduled ships.

It is straightforward to verify that in this market it will never be possible for a shipping line to operate
according (0 a schedule — it will not only lose any investment it makes in advertising the schedule, it will
also lose cargo (o compeling lines which time their ships (o depar( just before the scheduled ships.

»

This model captures some of the key elements of “destructive competition”. In particular, competition
under these conditions prevents shipping companies from offering a key service that shippers require — a
reliable, predictable service. It may also lead to economies of scale — larger shipping lines, with more
frequent service are more likely (o capture a larger share of the cargo than lines with a smaller number of
ships. Shipping lines are also forced (o operale smaller, less ellicient ships in an atlemp( (o increase the
number of sailings. Many of these ellects have been seen in the local deregulated bus indusiry in the
United Kingdom.

Is there a solution to this problem? There are two possible solutions — one is to ensure that ship departures
are spread out in time — to prevent one ship from encroaching too closely on the departure time of another.
A variant ol this approach was imposed in the bus markel in the Uniled Kingdom. The other solution is the
use of cargo hookings or space reservations. Once a shipper has committed to place its cargo on a certain
ship, that cargo is no longer vulnerable to being captured by a ship with a slightly earlier departure time.

This last point makes clear that although this model may have once applied to the liner shipping industry,
ils relevance for today is limiled. Over 100 years ago, cargo booking procedures were limiled. Mail
travelled no [aster than the [aslest ships, making advance reservations diflicull. In other words a large
proportion of cargo al the dock was uncommitied 1o a particular vessel, making it vulnerable to caplure by
the first suitable vessel to arrive. Today, with modern sophisticated cargo management systems the bulk of
cargo is committed to a particular vessel. Destructive competition of this type, if it were ever a problem, is
unlikely to remain an issue today.
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4.1.3.8  Theory vs. redlity in liner shipping

148. The preceding seclions have deall with the theoretical justification [or price-fixing in liner
shipping and its ramifications for conference carriers. However, it is difficult to use these theoretical
models of liner shipping Lo prove or disprove whether or nol, absent price-lixing among competilors, the
liner shipping industry would necessarily devolve into “destructive” competition. Liner shipping, as an
industry, has not been exposed to the full extent of free markets tor over 100 years when, as explained in
section 2, the industry faced a unique set of conditions linked to the demise of the sailing ship. Many have
even questioned whether the theoretical problem of “destructive” competition is indeed a “problem™ —
citing the similarities between the lalter (as described by proponents of price-fixing) and what many have
observed to be beneficial market cycles leading to greater industry efficiency and lower prices for
consumers in other situations. In any case, making the cuse for or against the claim of “destructive”
competition and below-average-cost marginal pricing would require detailed cost and rate information that
was not forthcoming from either carriers or shippers. Two observations, however, can be made regarding
the link belween the (heory supporting price-[lixing arrangements among conlerence operalors and the
reality of the liner market.

Observation No. 1: Conferences are increasingly unable to make their prices “stiek”.

149. Elficient conlerence carriers have a natural incentive (o underprice less efficient carriers in times
of low demand and overcapacity. This situation is illustrated in Figure 4.4. As in the previous Figure, it
illustrales 4 lypical conlerence where several carriers operale al dilferent levels ol average costs. The most
efficient of these (for example, Carrier F) can envisage charging a lower rate (Pg) than the conference rate
(P¢) and still earn a surplus (Carrier 17°s freight rate minus Carrier 1°s average costs or P-AC, in the
figure). The lower rate would allow this carrier to increase the load factor of its ships (from CAPIL to
CAP2), partly to the detriment of less efficient carriers in the conference 7 "I'he same mechanism holds for
the case ol an independent operalor underbidding conlerences.

150. This model explaining downward pressure on prices assumes thal price discipline is weakened by
the ability of opportunistic conference members to get away with deviating from the official conference
rate and/or the presence (or threat of entry) of independent operators in the trade. The lack of barriers to
conference defection (even if temporary) and to market entry is, therefore, a necessary pre-condition for
this model to hold true. A great deal has been said about the “contestability™ of liner shipping markets and
most of it points 1o the Tact that these markels are nol characterised by importan( barriers (o enfry (Meyrick,
1999 and Shashikumar, 1995). This is not to say that the markets, as such, are perfectly contestable but
rather that important segments of the market, and, in particular, specific trades, display relatively few and
small barriers to the arrival of competing carriers.

37. In one econometric study conducted in 1995 (Clyde & Reitzes, 1995), researchers from the United States
Federal Trade Commission estimated that trades where such deviations from Conference pricing were
allowed would experience an approximately 19% drop in average [reight rates. This linding is consistent
with the model outlined in figure 4.6 and is supperted by recent trends in freight rates.
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Figure 4.6

Liner Pricing: Deviation from Conference Price Fixing

200

\

-, Average cgst curves ($ITEU)

5 Demand 1

2000 -
o
o 4500
3
]
W
pun}
1000
Marginal Cost Curves
500 +
rate (Pe)dh
rate (Pal
. suplus{PeAC)
CAP, | CAP, ~ carer PG
1500 2000 2500 3000 3500 4000 4500
(Ship Full
151, The downward pressure on rates predicted in Figure 4.6 can be confirmed by looking at

developments in the industry over the past 15 years. The arrival of the first strong independent operators in
the 1980s signalled the end of a prolonged era of conference power in the world’s major trades. These
newcomers lypically underbid conference carriers and rapidly gained new markets. Faced with this
competition, conference carriers increasingly departed from the agreed-upon conference rate in order to
retain or increase their own market share in the face of competition. This trend increased as regulatory
changes in cerfain OFECD countries (especially in the Uniled Stales) have made it easier [or carriers and
shippers to negotiate service contracts including confidential freight rates. In an environment characterised
by the presence of strong independents, more supply than demand and confidential contracting, the power
of conferences to make their rates “stick™ has considerably eroded — especially in times of weak demand.
Adding (o this situation has been (he indusiry’s propensily (o build significantly more capacily than
demand would warrant.

152. Conference price-fixing is becoming less and less relevant to many carriers’ business strategies
as they seck more effective ways of ensuring their survival in a changed environment. The explosion of
alliance agreements, slot charter arrangements and mergers and acquisitions all point to carriers seeking
market alternatives to the traditional conference price-fixing agreement (see Figure 4.7). However, the
price-fixing reflex has not been set aside by some carriers as they seek (o “discuss™ and suggest common
pricing and incidental charge levels through discussion agreements.
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Figure 4.7
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153. The second observation is really 4 question.

Observation No. 2: If conference power is waning, why retain anti-trust immunity for price-fixing at
all?

154. Given that traditional rate-fixing conferences no longer seem to be able to ensure and/or enforce
strict rate compliance, why are carriers so intent in protecting their immunity from anti-trust regulations?
Again, without specific input [rom carriers on their particular cost models, it is dillicull (o provide a
detailed answer to this question.

155. Preserving the ability to [ix prices allows conlerence carriers o sel @ comumon “benchmark™ ofT
which (o price. Preserving the abilily to discuss sensitive rate information among members of a discussion
agreement similarly allows carriers to signal to each other a non-binding “benchmark™. As pointed out by
carriers:

“insofar as published tariff rates are concerned, they largely serve nowadays as benchmarks
for the negotiation of steep discounts rellected by conlidential service contracts, lime-
volume rates and, in the case of TACA, independent action rates. The market nevertheless
whispers and if one’s ears are attuned, one hears them...” (I ACA, 2001).

156. At first, in the case of discussion agreements, “market whisperings” as alluded to above, seems a
rather understated and innocuous description of the rate discussions that take place among competitors
within the structured setting provided by these agreements — the market is not whispering, carriers are. And
there are other reasons why carriers would wish (o relain anti-lrust immunity [or price [ixing.

157. The full “benchmark™ rate principally applies to those shippers who do not have the size or
regularity necessary for a longer-term service contract where discounts can be granted. Anti-trust immunity
also allows carriers Lo agree on common ancillary surcharges. Also, from a carrier’s perspeclive, relaining
anti-lrust immunity in less compelilive (rades may allow them (o keep rates from [alling as (hey might
under competition.

158. Mosl importantly, however, is the [act thal compelilion in a market where price-fixing is allowed
will not necessarily ensure a [ully competilive oulcome. As can be seen in Figure 4.4, ellicient conlerence
and independent operators have every incentive to price below the conference rate and above their average
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costs thus still ensuring a surplus over the competitive outcome. Pricing off the conférence rate will enable
many inefficient carriers to still ensure adequate returns (given overcapacity), pricing off the most efficient
operators would [orce inelTicient capacily oul ol the markel and ensure a compelitive oulcome.

159. Another important issue 1o consider is (hal the downward pressure on rates illusiraled in
Figure 4.4 is only valid when the market faces overcapacity. In “tight” markets where demand outstrips
supply, carriers can seek to increase their surplus over and beyond what might have been possible without
anti-trust immunity. On some occasions, carriers have even sought to take advantage of tight market
situations to impose rate hikes on shippers with signed service contracts. [n general, rate “spikes” allow
carriers Lo recover (heir average cosls in (he long run. However, the downward pressure on rales (hal comes
about in periods of overcapacity is actively resisted by Conferences. One can imagine that carriers are able
(o benelil more [rom rale increases in times of high demand than shippers can benelil [rom rate decreases
in times of low demand — precisely because the role of the conference price-fixing is to avoid marginal cost
pricing in those situations. The compelitive resull, where rate spikes would annul rate (roughs, does not
come about since there is downward friction on rate decreases imposed by the ahility of carriers to fix
prices.

Box 4.2 When price-fixing has another name. Capacity Discussion Agreemenis

Ihe way in which a company organises itsell o deliver services typically is of no concern (o competition
authoritics except in those instances where a monopoly exists. 1t follows that individual carriers who do not

represent a significant sharc of the market should be able to make decisions as to what level of capacity they wish
to make available and modify this supply as trade conditions warrant. It also seems normal that competition
authorities should be interested in these actions in those instances where one company’s decision has a significant
impact on the entire market.

However, as poinled out in section 2 decisions (o withdraw capacily rom a trade are ofien made collectively on
the part of carriers under the segis of Conlerences, Discussion Agreements, Consortia or Alliances. In some casces
these decisions involve otherwise independent operators. While il is reasonable o assume hal such curricr
groupings nced (o address operational issucs, including the co-ordination of capacity offered, it is less
understandable why these decisions, when they account for a significant share of the market, should not be open
to scrutiny from competition authorities.

Indeed, the more carriers involved and the greater market share represented by the capacity agreement, the less
the agreement can be said to be a purely “operational” arrangement. When these agreements impuct entire (rades,
one can reasonably ask whether the intent {or outcome) is simply to manipulate prices by cutting supply relative
to demand. ‘The further these agreements stray from single operators and small market shares, the more authoritics
should seek to restrict their application in order to avoid an anti-competitive outcome.

This is especially true as shippers do not have the same ability to manipulate demand as carriers can potentially
manipulate supply under these agreements.

160. Finally, conferences and other price-fixing and rate discussion arrangements from time to time
are still able (o organise the market in such a way as (o influence rates. This markel control is becoming
more and more diflicull as competition has increased, bul the abilily remains — as described by one
United States Federal Maritime Commission economist in 1999:

“[...] the winter of 1992-93 saw the formation of a new liner conference that demonstrated
real market power. The traditional conference carriers in the North Atlantic brought several
formerly independent lines into the new conlerence - called the Trans-Allantic Agreement,
or TAA. By setting up a double-tiered rate system, high market share was achieved. And by
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establishing internal solidarity and a good information exchange process, after two years of
very severe competitive discounting of rates, the new conference achieved a remarkable
pricing turnaround. The first act of the new conference was to radically raise rates - and
made the increase stick! Thal demonstration of elTective collective pricing [...] gol groups
like the National Industrial Transportation League working hard on a political effort to
change the regulatary system. Skipping ahead a bit, in mid-1997 a second really effective
cartel was created. This new agreement was different from the traditional conference-style
cartel. Like TAA, the new transpacific cartel -called the lranspacific Stabilization
Agreement, or I'SA - brought in several formerly independent lines. I'SA set up an excellent
internal information exchange process and gol the members’ CEQs o exercise lighter
control over their markeling divisions as they sold vessel space. Competitive discounting
among TSA members was brought (o a hall. So, by the end of 1997, there were two
examples of very effective, non-traditional cartels - TAA and TSA.” (Blair, 1999).

4.2  To what extent is price-fixing the best option for efficient liner markets?

161. Many capital intensive indusiries (e.g. the power-generaling seclor, telecommunications, rail and
air cargo transport) have in the past argued that they should retain the same anti-trust immunity for price-
fixing still afforded to the liner shipping sector. The same issue of below-average cost marginal cost
pricing was raised in many of these sectors as authorities sought to deregulate markets and bring about
greater elliciencies. In many of these, suppliers sought (0 band together and sel prices amongst themselves
for the same supposed “greater benefi(” of stability over economic elficiency. Selling aside for the moment
(hat there is evidence thal the opposile may be (rue, al least in certain liner trades (section 3.2.1.3), it is not
at all clear that price-fixing per se is necessary to deliver consistent and co-ordinated services. Indeed, in
virtually all of these sectors, governments have seen fit to prohibit price-fixing among competitors. Firms
have come up with other, more market-oriented strategies to resolve supply/demand imbalances and
consumers have benelited [rom greater and truer competition. Could it be that liner shipping is the unique
exceplion (o this rule?

162. Many carriers, through their actions, are implicitly recognising thal price-lixing may no longer be
the most effective response to the market conditions they face. Indeed many carriers already operate as
either conference members or independents depending on the particular trade in question. Carriers are
under pressure to decrease costs on the one hand and stabilise or increase revenue on the other. Retaining
anli-rust immuonity in this conlext can be seen as a stop-gap measure (0 pul ofl the inevilable — (he
alignment of rates towards the costs of the most efficient carriers. On the cost side, carriers have sought to
achieve lower operating costs through scale (both in ship and in fleet) effects and through broadening the
scope of their services through partnerships and mergers (13 of the top 20 operators have formed some sort
of strategic partnership). Importantly, carriers have resorted to chartering less-than-shipload space on other
partner and. in some cases, competing independent vessels.

163. On the revenue side, carriers have sought to belter caplure shipper value by negotlialing service
contracts more suited to individual shipper needs. These are significant since they represent a co-operative
mechanism whereby carriers and shippers can seek to stabilise market conditions to their mutual benefit.
Many carriers have or are developing more value-added services such as logistics management in order to
generate other forms of revenue and retain market shares. All of these represent alternative approaches to
address the pricing and revenue challenge in liner shipping. One cun imagine that as this (rend continues,
there will be relatively fewer liner operators lefl. However, it does not seem unreasonable (o postulate that
all of the changes towards consolidation and greater efficiency in the industry will only lead to greater
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overall elliciency and consumer benelit il the regulatory [ramework within which carriers operale
disallows anti-competitive practices such as price-fixing among erstwhile competitors.

164. More generally, a substantial weakness with the current state of affairs is that the ability to fix
and discuss prices is nol counterbalanced by regulalory control over those prices as is (ypically the case in
other non-competitive sectors. If the argument is that price-fixing is necessary and that more competition is
undesirable (a questionable view) then economic regulation by an independent regulator should also be
required. This seems a less desirable outcome than removing anti-trust immunity.
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5  Assessment of the effects stemming from the removal of
anti-trust exemptions for Liner Shipping
165. Any altempl 1o assess the impact of the remaval ol anli-trust exemplions in the liner shipping

sector is bound to be speculative, as this sector has co-evolved with these exemptions for its entire history.
As described in the previous sections, the relative weakening of the ability o conlerences (o [ix prices can
give some indication as {o the probable evolution of the indusiry absent these exemplions. In the end,
however, there is no certainty as to the specific form the industry would take under a different regulatory
framework and one can only make educated guesses as to the impacts of these changes on both shippers
and carriers.

166. Shippers, carriers and regulators each have their ideas as to the impact of removing anti-trust
exemptions. These serve as a useful starting point to assess how the industry might change in a more
competilive marke{ environment.

167. Many carriers, consistent with their views on the utility and necessity of anti-trust exemptions for
price fixing and rate discussions, feel that the removal of these would have severe and lasting impacts on
world (rade and consumer wellare. In particular, they helieve thal the removal of anti-trust exemptions [or
liner shipping would lead to increased rate volatility and, consequently, service disruptions as below-cost
pricing would lead to bankruptcies. Another fear is that a more competitive liner shipping market
ultimately would not benefit the most efficient carriers but those best poised to cross-subsidise their liner
operations with other sources of revenues. This, they argue, would benefit state-owned and supported
carriers and/or large diversified shipping groups. Finally, some carriers and regulators feel that the removal
of anti-trust exemptions would lead to further consolidation of the industry resulting in a more
manopolistic/oligopalistic market environment.

168. Many anti-trust regulators and a majority of shippers believe these fears to be unfounded. While
recognising the possibility of greater rate variance (which in itself is not necessarily a negative outcome),
proponents for the removal of anti-trust exemptions generally feel that any pro-competitive development of
the liner shipping market will lead to lower overall rates and have little impact on service. Furthermore,
they point 1o the experience with regulatory reform and increased compelition in other seclors as being
generally posilive, and do not share carriers” view that their industry is so [undamentally different that
more competition will not lead to a similarly positive outcome. They believe that the weight of evidence
gathered from past experiences with more competitive markets overwhelmingly supports their contention
that competition, not collusion, delivers greater public wellare in the end.

169. It is difficuk to arbitrate between these two views but given that there is a general trend towards
more compelition in the liner market, one can reasonably assume (hat an extrapolation and acceleration of
current trends would resull in an approximation of an anti-trusl exemption-free markel. These (rends cover
issues of service provision and capacity, rate variance and stability, and concentration and anti-trust
scrutiny.
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5.1 Service provision and capacity

170. As pointed out in previous sections, the past ten years have been characterised by a reduction of
conference power, a relative increase in competition from both independents and conference defectors and
a generalised decrease in freight rates across all trades. Contrary to what might be expected from the fear
by carriers of more competition, these trends have been accompanied by more, rather than less, service
quality. This can be seen as a natural outcome ol markel competition where carriers attempt (o atfract and
retain market share from other competitors by offering the most customer-oriented services. One can
reasonably expect that shippers and consumers would continue to benefit [rom service competition among
carriers il anfi-trust exemptions [or price [ixing were removed and markels became even more compelilive.

171. Shippers presently benelit [rom a “buyer’s™ markel in liner shipping given current levels ol
overcapacity. As pointed out in sections 2 and 3, there are many underlying reasons for this overcapacity,
including state support for shipbuilding leading to exceptionally low (and attractive) costs for
newbuildings. Carriers are also seeking to achieve greater economies of scale through the purchase of
larger vessels. However, the attraction of low rates and the need for greater economies of scale are not, in
themselves, sulficient reasons for carriers (0 purchase new capacity. Their experience and markel research
must also lead them to expect that the new capacity will ultimately pay for itself.

172. Market forecasts are notoriously tricky and companies can often miss the mark. It seems,
however, that several bouts of new ship ordering in the recent past have occurred despite many industry
observers’ warnings of impending and lasting overcapacity. One can assume that in the past, many carriers
have made new capacity purchasing decisions under the implicit assumption that they would have some
control over prevailing [reight rates through conlerence price-lixing and/or rate discussions. While most
carriers can no longer expect to set precise rate levels for an entire trade, they can reasonably assume that
market rales will not completely bottom oul as long as compeling carriers can discuss and suggest mutually
benelicial pricing guidelines [or [reight rates and ancillary surcharges. Were anfi-trust exemplion for rale
discussions removed, it would follow that many carriers would think twice before taking advantage of low
newbuilding costs.

173. Linally, it is becoming increasingly obvious that carriers no longer view the provision of new
ships as their sole option for increasing supply — many now turn to more slot chartering or sharing
agreements to more flexibly respond to new demand.

174 Given these trends, what might one conclude regarding the impact on supply of removing anti-
{rust exemptions for common pricing or rale discussions? Carriers would make investments in new supply
only when they could make the commercial judgement that, in a competitive market environment, their
investments would pay [or themselves. This means that the level of oversupply seen in past years would
likely diminish, especially as many carriers pursue slot chartering agreements to bring on new capacity at
less-than-whole-ship (or service siring) unils. One might expect that liner shipping supply might come
more in line with demand for services.

5.2 Rate variance and stability

175. Freight rates in the major trades already respond to competitive pressures — they rise when supply
becomes tight and fall when demand relative to supply is low. As pointed out in section 4, however, the
ability for carriers to [ix and/or discuss pricing guidelines potentially biases the pricing towards the least,
rather than the most, efficient operators. This means that rates never fall as low as they might in times of
oversupply ({o protect inefficient operators) and can rise much above where they migh( otherwise selile in
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a more competitive environment (given that carriers covering a majority of concerned trades can discuss
and suggest pricing structures).*®

176. Based on whal can be observed in liner markels as compelition has increased over the past
decade, one can reasonably imagine that if the market were open rates would continue to fall becoming
more in line with the most efficient operators™ costs. Rates, however, would not fall indefinitely as supply
gravitated more tlowards levels of demand. Ullimately, [reight rates would vary [lollowing the
supply/demand cycle. The lows would likely be lower in the past and the peaks not as high. This view is
supported by evidence provided by the European Shippers Council indicating that the sea routes most open
to competition tend to reflect the mostz, not the /east, stability.

5.3 Concentration and anti-trust scrutiny

177. Several opponents of the removal ol anti-(rust exemptions point Lo the risk of increased markel
concentration that might occur in a more competitive environment. This concentration, however, has been
underway for several years as carriers have sought (o seek cost savings in the face of competition through
alliances, mergers and other co-operalive arrangements. In mid 2001, the top [our alliances, plus the [ive or
six other top 20 carriers controlled 80% of fully cellular capacity. Given that in late 1997 the top 20
container lines at the time accounted for only about 48% of the cellular fleet, it is clear that substantial
concentration has taken place in the last [our years — despite the existence ol anli-(rust exemptions.

178. Also, the announcement in late September 2001 of a possible new alliance between the shipping
lines that currently participate in the United Alliance, and the Cosco/K Line/Yang Ming alliance would
confrol a fleet of around 650 000 TEU, and would represent a substantial increase in concentration in the
liner sector. The new alliance would challenge both the Grand Alliance and Maersk-Sealand in size, and
would reduce the number of individual players in the sector.

179. One can reasonably assume that the removal of anti-trust exemptions in the sector would do little
else than slightly accelerate an already existing trend towards greater industry concentration. This would
likely have a number ol impacts.

180. On the positive side, carriers would continue to enhance the variety of services, and the coverage
of those services, that are now available to shippers. The major operators, through their growing list of
subsidiaries could also spread their service ollerings {o niche markets which earlier may have been subject
to haphazard and unsatisfactory services. Greater economies of scale and of scope would enhance the
ability of carriers to offer multi-modal door-to-door services.

181. However, as well as some posilive aspects, greater concentralion also carries with il some
potential problems. l'irst, any reduction in the number of participants in any given route or trade will also
mean reduced choice, and fewer options for shippers. This, however, does not mean that there will be a
reduction in competition insofar as the remaining operalors slrive 1o increase the altractiveness ol (heir
services to shippers and avoid the temptation to set and or otherwise jointly influence market prices. Many
global industries are characterised by increased concentration and anti-competitive outcomes are kept in
check through the aclion ol compelition authorities. Liner shipping would likely follow this {rend as
industry oversight would be carried out by the appropriate national and/or international bodies that have
responsibility for protecting consumers from industry abuses.

38. These episodes are referred to as “rate recovery” in carrier parlance, a term that implies that there is an
historic freight rate that the market should artificially gravitate towards — a freight rate that, incidentally,
was often reached when carriers could better set market rates in the late 80s and early 90s.
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5.4 Overall assessment

182. Current trends in the liner shipping seclor are indicative of how increased competition might
impact liner markets. One can reasonably expect that removing anti-trust exemptions tor price-tixing and
rate discussions, insofar as they contribute to more competition in the liner industry, would lead to an
acceleration of current (rends relaling Lo service qualily, decreasing rales and increasing industry
concentration. Increasing concentration in the sector, in itself, would not necessarily have a detrimental
impact as long as regulatory authorities treated liner shipping as any other globalised industry.
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6  Conclusions and Recommendations

183. This paper has sought lo investigate three issues in relation to competition policy in liner
shipping that emerged from the May 2000 OECD workshop on Regulatory Reform in Maritime Transport.
These were:

1. The positive and negative impacts to both carriers and shippers of common pricing under anti-
trust exemptions.

(3

. The impacts of conference, discussion and stabilisation agreements on both carriers and shippers.
3. The possible effects stemming from the removal of anti-trust exemptions for liner shipping.

184. This investigation has sought 1o analyse these issues by bringing logether multiple strands of
inquiry regarding such factors as the structure of the liner industry, short-term and long-term movements of
freight rates, changes in the regulations governing liner shipping, financial performance of the industry,
and carrier and shipper experiences. These are the conclusions that can be drawn from this investigation.

The world has changed since 1875...

185. The liner shipping industry is not what it was over 100 years ago when the principle of
conference price-fixing was first institutionalised. The sailing ships that engaged in rate competition with
new and more expensive steamships have long since become historical curios. The advent of
containerisation and the arrival of new strong and efficient independent operators have successively
disrupted relatively tight-knil conlerences. Countries thal, at firs(, supported the principle of rate-lixing
within conferences, have increasingly sought 1o reduce the power ol liner conlerences and provide shippers
with countervailing powers. These efTorls have led 1o a limitation of anti-trust exemptions, grealer power
for shippers and carriers to enter into one-on-one confidential contract negotiations and greater restrictions
over the manner in which, and the purposes for which, carriers have sought to establish relationships with
their competitors.

186. The process of government review and oversight is an ongoing one in the liner shipping sector,
although it should be noted that the majority of OECD Members have not explicitly reviewed their
competition policies relating to liner shipping in over 15 years. Carriers, shippers and regulators have in
the past centred their discussions on the ability for carriers to collectively set and discuss rates. Those
countries that have recently reviewed their policies have generally chosen to retain some form of anti-trust
immunity for rate-fixing and/or have extended this immunity for rate discussions and capacity agreements
among compelitors in return [or the implementation of more shipper-Iriendly measures. As this cycle ol
policy review winds its way through OECD countries, the perennial question of whether efforts to discuss,
control and manipulate supply conditions in liner markets are justified and/or relevant to the pursuit of
broad public welfare goals still remains.
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Liner shipping is as unique as any other industry...

187. Many have portrayed the liner shipping seclor as “unique™ and therelore requiring special
treatment under competition law. This is true insofar as any industry is unique and certainly there are
convincing reasons to allow carriers to co-ordinate certain operational aspects linked to the provision of
ocean shipping services. However, it is more difficult to perceive in which manner liner shipping is more
“unique” than other industries, or why it should be (reated more lavourably or even dilTerently than other
transport providers with respect (o price-fixing and rate discussions. The cost structure of the industry is
not significantly different from that of other transport industries and returns in liner shipping are similar to
those of other scheduled transport providers. While it is true that ships cost considerably more than say, a
new lorry or locomotive, each ship can also earn signiticantly niore revenue. Seasonal and directional trade
imbalances are nol unique 1o the liner sector and must be faced by most (ransport service providers — in
some cases these imbalances pose much more of a problem since some vehicles are not as standardised as
container ships. In the end, liner shipping is about as “different” from other like industries as, for example,
trucking is to freight air services or freight air is to rail freight — with the exception that price-fixing is
allowed in liner shipping and nearly universally dis-allowed in these other industries.

No consensus exists as to liner shipping’s alleged propensity towards “destructive” competition

188. It is difficult to address the issue of “destructive” competition in liner shipping without access to
specitic cost data from carriers. This pavcity of data is not matched by an equal paucity of
sometimes-contradictory theories on the matter. Indeed, while many models of liner markets have been
developed, no consensus exists on the most appropriate one for describing the dynamics of liner shipping.
Two points are important to keep in mind, however:

» Some have argued that the economics of liner shipping are unique in that overcapacity is an
unavoidable feature of the sector and that this, in tumn, leads to marginal cost pricing at a level
below the average costs of providing the service schedule. The “problem” of marginal cost
pricing in liner shipping only exists in times of overcapacity. As inefficient capacity exits the
market, the supply of liner services will become more in line with demand and prices will
move away [fom the marginal cost (o (and above) the average cost ol providing those
services. above the average costs of providing those services. However, conference pricing, by
its nature, acts to reduce the exit of inefficient capacity.

¢ As competilion increases in many {rades, conlerences are becoming less and less relevant (o
carriers’ business strategies. “Hard-core™ rate-fixing is no longer a sustainable option (in the
sense that conferences experience difficulty making their prices “stick™) and only serves to act
as a brake to keep freight rates from becoming aligned with those of the most efficient
carriers.

The recent fall in freight rates ean be seen to have oceurred preeisely hecause conference power has
weakened

189. Traditional conlerences are weaker (1o the point of being irrelevant in some (rades) today than
they probably have been at any time in the past. At the same time, rates have generally dropped over the
past 15 yeuars in many trades across the world. Tn fact, some of the steepest declines in observed [reight
rates have occurred as conference power has eroded in the face of competition from strong independent
operators and lollowing the implementation ol competition-enhancing legislation in major (rading nations.
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Liner shipping is now arguably more competitive than at any time in the past 126 years ... and
predicted trade instability has not emerged

190. Despite increased competition, many carriers, especially the top performing ones, are able to
generale [inancial relurns al least as good as, il not befter, than other fransport industry service providers.
Widespread bankruptcies have not occurred and the industry is not becoming characterised by more
service instability. More competition in liner shipping, far from leading to less reliable services has led to
increases in service innovation and quality.

New carrier strategies are emerging in order to ensure the stable supply of liner services.

191. As conference power has weakened, carriers have sought to develop alternative strategies to
ensure their ability to deliver regular liner shipping services. New and more flexible inter-carrier
relationships have emerged allowing carriers to reduce their costs, widen their scope and increase service
quality. Consortia, alliances and mergers all seek (o gain greater operational elliciencies and ensure carrier
profitability in the face of growing competition. Slot-chartering agreements have allowed carriers to
flexibly address changes in demand at lower costs.

In particular, there is an emerging trend towards co-operation with - rather than co-ordination
against - shippers

192. ‘The changes brought about by the United States Ocean Shipping Act of 1998, and in particular,
the emergence of confidential contracling, signal a signilicant change in the regulatory [ramewark of liner
shipping. Whereas in the past, carriers have sought to “stabilise” liner markets by fixing prices among
themselves, under OSRA carriers and shippers seek 10 determine mutually agreeable (erms. This means
that price-setting in the market has shifted from the collusive sphere of carrier rate discussions to the
contractual outcome of carrier-shipper negotiations. This seems @ more commercially oriented and sensible
method of setting liner rates. However, this new approach is only currently valid in the US and Canadian
trades — leaving out liner movements between Europe and Asia and other non-US/Canadian trades.

Yet problems remain...

Residual price-fixing artificially keeps prices from aligning with the costs of the most efficient
operators

193. Conference and suggested discussion agreement tariffs and ancillary surcharges now serve
principally as “benchmark”™ values [or rale negoliations. Final negofiated rales ollen make reflerence {o, and
are influenced by, these fixed rates rather than set in relation to the costs of the most efficient operators.
Indeed, so long as inefficient operators receive some protection through common rate-setting and rate
discussions, the natural tendency will be for the market to align itself with these operators’ costs rather than
with those of their more efficient partners/competitors. I'urthermore, independent operators have also been
thought (o use conlerence/discussion agreement rales and ancillary surcharges Lo setl their own prices,
which may be above their costs. Confidential contracting has made the “discount” oft the
conlerence/discussion agreement rale more opaque but it has not changed the fact that the price is set in
relation to that tariff and not solely in relation to carriers’ own costs. The remnants of price-fixing in the
liner trades, even in an environment ol greater competition, introduces a potentially distorting element in
the liner rale-selling exercise thal can impacl shipper cosls.

Carriers have not lost the price-fixing reflex:

194. This is especially true in regard to conferences in non-US trades, discussion agreements in
non-EU trades and capacily agreements everywhere.
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195. Non-US trade conlerences are notl concerned by the legislative changes brought aboul by OSRA.
This means that conferences can still potentially set rates more effectively than in the US trades. While
competition from independents has also increased in many of these (rades as well, the lack of one-on-one
confidential contracting makes it more difficult for carriers to defect from conference pricing. In this
environment, independents have every incenlive 1o strongly price ofl of the conference rate, which
represents a more vigible and robust “benchmark™.

196. The FU does not extend anti-trust exemptions Tor conferences (o discussion agreements. This
means that among the three trades, only in the Pacific do these agreements benefit from anti-trust
exemptions. However this poses problems as the Pacific trade is also the world’s largest trade. The first is
that competing carriers are given the ability to freely discuss all issues of concern to the trade, including
rale and markel information, and issue general “voluntary guidelines™ flor rate levels. This type ol
organisation bears a striking resemblance to a soft cartel where key messages can be communicated and
acted upon by erstwhile competitors. This is unfortunate since, even if such interactions do not take place,
carriers open themselves to this type of criticism by the very structure and scope of these discussion
agreements. While il is (rue thal shippers can contractually preven( carriers [rom discussing negotiated
rates, the reality is thal many carriers do not encourage the conflidentiality of rate information and/or
exempt themselves from this confidentiality when discussing rates with other carriers. Finally, the ability
of carriers to discuss, in aggregate, rate levels emerging from negotiated agreements can still be seen as
prejudicial to shippers.

197. Carriers also argue that they need to retain the ability to organise the operational aspects of
running service strings with other carriers. This paper has not challenged that contention and indeed agrees
that carriers should be able to discuss operational details. However, sometimes these operational
discussions, especially (hose perlaining (o the co-ordinated withdrawal of capacily, can have a direct
impact on market conditions and prevailing rates. Capacity agreements that involve one clearly-defined
operational grouping (say a conference, consortia or alliance) can be seen to deliver operational benefits.
Capacily agreements thal go beyond operational groupings (or, il within an operational grouping that has a
large market share) can be seen to have the anti-competitive effect of manipulating rates through reducing
overall capacily. In (his case, such operational arrangements would benefit from explicil anti-trus( review.

Recommendations: A way out of the impasse

198. The debate surrounding the anti-trust exemptions given to the liner shipping sector is a highly
polarised one where neither party is likely to radically change their view. The positions are hardened and
ingrained and, while certain individval shippers and/or carriers may be persuaded by the opposing sides
arguments’, the existence of strong frade associafions ensures that the voice of the lowest common
denominator will generally prevail.

199. And who can blame them? Carriers generally feel they have everything to gain by perpetvating
the century-old organisation ol their industry — and this review indicales thal they probably do benelil.
Shippers, on the other hand generally feel they have everything to gain by doing away with the anti-trust
exemptions granted to liner shipping — and this review indicates they are probably right. Given the state of
data available about the liner shipping sector and its practices, there is no single line of query that results in
an uncontroversial finding for or against continuing liner shipping anti-trust exemptions for price fixing
and rate discussions. However, this report has invesligated several strands of evidence (hat, taken logether,
lead to the conclusion that anti-trust exemptions for conference price-fixing no longer serve their stated
purpose (il they ever did) and are no longer relevant.

200. By extension, voluntary and non-binding rate agreements and discussions would seem to fall
under the same category. The ability for competitors to discuss sensitive market information regarding
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rates and to suggest pricing guidelines potentially serves to distort the market pricing mechanisni, despite
assurances from carriers to the contrary.

Recommendation:

201. Based on the analysis in this report, it is recommended that Member counftries, when reviewing
the application of competition policy in the liner shipping sector, should seriously consider removing
anti-trust exemptions for price fixing and rate discussions. Exemptions for other operational

arrangements may be retained so long as these do not result in excessive market power.

202. Carriers may have legilimate operational needs thal require co-operation with other (sometimes
competing) carriers. These needs may involve closer working synergies through global alliances and
consortia or more trade-specific requirements, such as the sharing of ship capacity through slot
sharing/chartering arrangements. Countries have in the past recognised this need and have offered carriers
protection [rom domestic anti-lrust laws in those instances where these arrangements are not grossly anti-
competitive. This report also recognises (hal some of these arrangements may be necessary und indeed,
beneficial, and does not call into question the principle of limited anti-trust exemptions for operational
arrangements in liner shipping. This review, however, has not found convincing evidence that the practice
of discussing and/or fixing rates and surcharges among competing carriers ofters more benetits than costs
(o shippers and consumers.

203. However, it would be naive to think that this finding will change carriers” minds and/or that
carrier counter-arguments to these findings will change shippers” views. Given the degree of polarity in the
debate, il is also unlikely that countries will he able o continue the status quo or, allernatively, radically
change it. And yet any commercial arena where such a disconnect exists between service providers and
customers calls tor resolution.

204. Perhaps a way forward out of this impasse can be built on those points that are mutually
agreeable and or recognised by both sides. In light of the findings of this report, countries should review
their existing regulations and anti-trust exemptions, as appropriate, to ensure that they best take into
account changed markel circumstances. Such a review should focus on those points that are mutually
agreeable and/or recognised by both sides. In particular four points stand out:

1. Both sides agree to the concept of direct negotiations between shippers and carriers.

2. Both sides, based on their acceptance of OSRA and individually negotiated rates and conditions, are
not averse to contractually protecting (and rendering confidential) key elements of those negotiations.

3. Both sides are relying less on collectively agreed rates and conditions.

4. Both sides view that carriers can and should seek 1o co-ordinate with each other on the operational
aspects of providing liner services.

205. These four points of agreement serve to frame the following principles that represent the
“second-best™ way [orward on the maller ol the organisation of liner markets. While elements of these
principles can be found in the 1998 United States Ocean Shipping Reform Act or the EU’s competition
policies pertaining 1o consortia in liner shipping, it would be incorrect 1o view these principles as
redundant, if only because OSRA only covers the US trades, just as the EU consortia policy only covers
the FU trades. The vacation of these principles is 1o provide a [ramework [or governments throughout the
OECD within which to craft their competition policies for the liner shipping sector when these come up for
examination.
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Principle 1: Freedom to negotiate

206. Shippers and carriers should always have the option of freely negotiating vates, surcharges
and other terms of carriage on an individual and confidential hasis.

207. Shippers should be able to seek direct one-on-one negotiations with carriers. The current trend
towards one-on-one negotiations should be strengthened, and, in particular, should be extended to reach
into trades where such negotiations are not possible, or are rendered difficult, by national legislation or
carrier actions. It is understood that some conferences, in the past, have rendered such negotiations more
difficult, and in some cases have actively worked against this goal. The freedom for shippers and carriers
to freely meet and discuss the terms of their relationship should not be constrained by outside parties.

Principle 2: Freedom to proteet Contracts

208. Carriers and shippers should always be able to contractually protect key terms of negotiated
service contracts, including information regarding rates, and this confidentiality should be given
nmaximum protection.

209. While this freedom is currently law in US and Canadian trades, this is not the case for the rest of
the world. Carriers and shippers should be able (o stipulate which details of their negotiations they wish 1o
protect from other parties. Carriers should be able to contractually stipulate that shippers will not reveal
negotiated rates to other shippers and shippers should be able to ensure that carriers will not divulge or
discuss negotiated rates with other carriers. Where both parties contractually agree to confidentiality terms,
these confidentiality terms should be given robust protection. Breach of contractually agreed
confidentiality terms should be treated with credible and deterring sanctions *°. Shippers and carriers
should have the freedom to protect their privacy. In this way, discussion agreements can still operate by
[ocusing on mallers {haf are nol considered conlidential by shippers or carriers.

210. The strong protection of confidentiality in these contracts is necessary so that both shippers and
carriers can be assured that privileged information resulting from their negotiations cannot provide the
other party with market signals or the basis for "benchmarks". Simply put, when confidentiality clauses
prevent parties from divulging contract terms, neither side should be able to use these items for any
purpose when this involves a third party. Much of the value of individual contracting would be lost it
confidential {erms were able (o be utilised, since this would mean that one side would enter into
negotiations with prior and undue knowledge of their "competitors” negotiated rates and terms **. These
market signals are precisely what anti-trust regulations are intended to prevent, and they are also the
intended aim ol the conlidentiality provisions in individual contracts contained in this Principle.

211. Both carriers and shippers have indicated their support of the twin objectives of individual
confracting and confidentiality provisions, and so this report presumes that they would also fully support

39. How these sanctions are put in place depends entirely on each country. In the United States contract law
governs the imposition of penalties for breach of contract and penalties are often defined in the governing
contract. Other countries may wish to allow for the possibility of punitive damages above and beyond those
set out in the contract as a deterrent, whereas yet others may wish to allow for the possibility of a third
party (e.g. such as a Justice Ministry) to initiate judicial actions against parties breaching confidentiality
terms in a contract.

40. Tiven if confidential terms were aggregated before being communicated to other parties, the basic problem
would remain — confidential market information and trends related to privately negotiated contracts would
still form the basis for future negotiations. at the detriment of market efficiency and the parties sitting on
the opposite end of the negotiating table.
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the allowance for, and strong protection of, these desirable elements in the regulatory framework
surrounding liner shipping. Indeed, from the perspective of this report, the benefits of ensuring strict
confidentiality are such that as well as contractual provisions, governments should give serious
consideration to enhancing confidentiality protection through public law requirements, which should
include appropriale sanctions and penalties for breaches. These could, for example, include the removal off
other anti-trust exemptions available to the parties involved.

Principle 3: Freedom to co-ordinate operations

212 Carriers should be able to pursue operational and/or capacity agreements with other carriers
as long as these do not confer undue market power to the parties involved.

Carriers should be able to rationalise their operations in order to better deliver, or improve, their
services and/or lower their costs. While capacity agreements within an existing operational grouping such
as a conference and/or alliance, can be seen to have an operational character, arrangements further outside
of such groupings can be seen to be increasingly anti-competitive — especially as they involve a greater
share of the markel. T'he ultimate expression of the potential anfi-competitive impact of these arrangements
would be a capacity agreement that covered all (or virtually all) of a trade. Such an agreement would be
tantamount to manipulating an entire market and should not be allowed. Any new legislative provisions
should therefore include protocols (like the EU’s market share test for alliances and consortia) to determine
the acceptability ot such arrangements. The freedom for carriers to manage their affairs should not lead to
abuses of markel power.

213. The approach encapsulated in the three principles would go far to remedy the fact that generally
shippers do not have the power to manipulate demand in the way in which carriers can potentially
manipulate supply. Of course, an alternative solution to this problem would be to grant shippers anti-trust
exemptions allowing them to rig prices in liner shipping markets thus paralleling carriers ability 1o discuss
and/or set rates. This, however, is the worst possible solution, and is certainly not supported by this report.

214. These three principles represent a way out of the carrier/shipper impasse since they allow
shippers and carriers to better control what contract information the other parties to their negotiations can
share. They can, and are meant to, co-exist side-by-side with a regulatory regime that continues to extend
anti-lrust exemplions to price-fixing and rale discussions in the liner-shipping sector. However, while
under this format the ability of carriers to agree on common rates for customers not covered by individual
contracts is unimpaired, their ability to utilise confidential information to set common rates and/or
benchmarks would be limited.

215. These principles have built on recent developments in the liner sector that have received support
from carriers, shippers and governments alike. Currently, while elements of these principles apply to some
trades, they do not extend uniformly (o all carriers and shippers within the OECT), and we suggest that they
should. We therefore present them here as a resource for governments to seriously consider when they next
re-evaluate their national liner shipping provisions as a means of improving the competitiveness of that
industry.
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WTsA

Westbaund Transpacific Stabilization Agreement

Contact:  Niels Erich
T: (415)543-6048 F: (415) 3584540 E: nerich@pacbell ner

FOR IMMEDIATE RELFASE

TRANSPACIFIC LINES ADOPT REFRIGERATED
TRADE MANAGEMENT PROGRAM FOR 2902

Plan acdresses shrinking ano base and depressed rates i, high-cut, bigh-vabemarket seymot
Oakland, CA / February 4, 2002 - With no end jn sight to the steadily declining marker
for refrigerated exports, and with plunging freight rates from the LIS, to Asia, major
shipping lines have adopred a program to help stabilize the trade and avoid potential
negative impacts to service levels.

Member container lines in the Westbound Transpacific Stabilization Agreement (WTSA)
note thar during the past year, the overall westbound refrigerated cargo market has shrunk
by nearly 7 % — some 3 1,000 20-foot consainers - and that refrigerated freight rates have
fallen 15% from already depressed levels. The resulting revenue losses threaten the lines’
ability to mairtain stare-of-the-art equipment and service levels,

In response, WTSA carriers have announced a onc-year Refrigerared Trade Management
Program thar:

*  Designates a market share percentage to each WTSA carrier based on historic
. liftings;
" Allows 2 0.5% market share cushion to each carrier 1o meet unexpected customer

needs; and

*  Provides that carriers exceeding their allocations will Pay compensation to carriers
unable to meet their assigned shares, ;

-maore-



167

The program covers all refrigerated shipments in the WTSA wrade except Indian
Subcontinent, Alaska and military cargo. It will have an injtial duration of one Year. Liftings
will be reviewed on a quarterly basis and applicable charges will be paid a the end of the

one-year period.

Carriers say some kind of trade management is needed given extensive cartier investment in
refrigerated equipment and service, and the dramatic slowing in Asian demand for
refrigerated cargoes during the current economic dowrmurn, '

Depressed volumes and rates have placed serious cost pressures on carriers. For example, a
wpical refrigerated cortainer/generator set costs $35-50,000 in today’s market. Special
terminal monitoring and loading costs alone can run from $160-310 per container, and
carriers incur additional expense in pre-trip cleaning and preparation; special rail protective
costs; monitoring and handling in transit; and additional claims and Insurance costs because
of the high value of the cargoes involved.

Equipment repositioning costs are especially significant, given the difficulties in scheduling
complimentary loads within Asia, from Asiz back to the U.S., and within the US. to and
from port locations.

“For much of the refrigerared segment, huge dollar amounts are at stake per container and
there is really zero tolerance for error of for curting corners on service or costs,” explains
WTSA executive director Albert Pierce, “Competition and low rates have helped U.S,
perishables exporters open new markets and compete with low-cost third country producers,
but rates have now reached unsustainable levels. We want to ensure confidence in the lines’
ability 10 meet future service commitments.”

Pierce adds that, in recent years, a booming sastbound market and equipment demand from
Asiato the U'S. has provided somewhat of n economuc cushion for carriers to support
westbound service, Now, however, eastbound volumes are flat and rates have fallen sharply.

-more-
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WTSA lines point out that extensive worldwide demand for refrigerated container
equipment has intensified competition to secure those assets for customers in mulple trade
lanes. Cartier managements, meanwhile, are under growing pressure to deploy expensive
refrigerated units in trade lanes offering maximum wtilization and earnings. While they
remain committed to meeting the equipment and service needs of perishables shippers in the
Pacific, carriers say revenue stabilization is the key to ensuring 2 steady, adequate short-term
and long-term supply of up-to-date refrigerared equipment 13;1 the Pacific,

WTSA is a voluntary discussion and research forum of 13 major container shipping lines
serving the trade from ports and inland points in the U.S. to destinations throughout Asia.
Members include:

-~

American President Lines, Ltd, Maersk Seal.and

COSCO Container Lines, Ltd. Mitsui O.S.K. Lines, Lid.

Evergreen Marine Corp. (Taiwan), Ltd. Nippon Yusen Kaisha (N.Y.K. Line)
Hanjinx Shipping Co., Ltd. Onent Overseas Container Line, Inc.
ITapag Lloyd Container Linie P&O Nedlloyd 1td./B.V.

Hyundai Merchant Marine Co., Ltd. Yangming Marine Transport Corp.
Kawasaki Kisen Kaisha, Ltd. (X Line)
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WORLD SHIPPING COUNCIL

PARTNERS IN AMERICA’S TRADE

June 25, 2002
Ms. Michele Utt
House Committee on the Judiciary
2138 Rayburn House Office Building
Washington, D.C. 20575
Dear Ms. Utt:
Per the Chairman’s letter of June 14, enclosed please find my technical and grammatical
corrections to my testimony from the Committee’s June 5 hearing, which can be found on pp 25-
29.

Thave also enclosed a copy of the letter referred to for inclusion in the record at page 40,
as well as the attached additional statement of information for the record.

Thank you.

Sincerely yours,

Christopher L. Koch
President & CEO
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Jupe 3, 2002

The Honorable Jim Sensenbrenner, Jr., Chairman
Committee on the Judiciary

United States House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

On behalf of the undersigned American maritime labor organizations and United States-
flag shipping associations, we are writing to express our opposition to legislation to repeal the
limited antitrust immunity applicable to the liner ocean shipping industry. As representatives of
the companies and workers who provide our nation with efficient and economical acean
transportation, we are vitally interested in the government policies — and proposed changes in

. these policies — that affect the continued operation and viability of the United States-flag
merchant marine. :

In 1999, Congress enacted the Ocean Shipping Reform Act, landmark legisiation that
reformed the way international liner cargo shipping is regulated. This statute, developed by the
Congress with input from maritime labor and management, shippers and ports, was the product
of five years of painstaking negotiations. The final product, intended to strike a delicate and
proper balance between all interests affected by liner shipping, including the American
consumer, American importers and exporters, American ports, and American transportation and
longshore workers, is in every positive sense, a delicate compromise. The Act, administered by
the independent Federal Maritime Commission, addressed the regulatory issues involved in
international liner shipping and resolved them in a fair, balanced and effective way.

It is our understanding that the Committee on the Judiciary will hold a hearing on June $
on HR 1253, legislation to repeal the liner industry’s limited and regulated antitrust immunity. If
enacted, HR 1253 would have the practical effect of repealing the Ocean Shipping Reform Act
and eliminating the need for the Federal Maritime Commission.

‘We strongly oppose HR 1253. Its enactment would, at a minimum, create chaos and
confusion within the liner industry, and cause severe and negative disruptions within onr
nation’s ports. Equally important, there is no demonstrable need for this change. Importers and
exporters are today benefitting from record low shipping rates, and the liner shipping industry is
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dominated by intense competition. The Act continues to work well; it is internationally accepted;
and, as evidenced by the Federal Maritime Commission’s recent two-year study, has produced a
highly competitive liner shipping environment that is working as Congress intended.

No nation applies domestic antitrust laws to international shipping. Rather than enacting
HR 1253 and proceeding unilaterally to apply antitrust laws to liner shipping, the internationally
accepted regulatory regime put in place by the Ocean Shipping Reform Act and overseen in the
United States by the Federal Maritime Commission should be retained and allowed to continue
to work as intended by the Congress znd the national and international maritime industries.

There is another important concern that should be considered. In the wake of our
Nation’s crucial ongoing war on terrorism, and in view of recent government warnings that the
next attack against our country could originate in a container shoard a ship, railcar or truck, we
urge you and your Committec to reconsider taking action on this legislation. During these
extraordinary times, as the United States and its trading partners around the world struggle to
protect their shores and ports from terrorist attack, our Nation cannot afford to deal with the
instability and general chaos that HR 1253 could ignite in the international shipping industry. In
order to maintain trade stzbility in the global environment in which we operate, it is of
paramount importance that the current international shipping regime, as embodied in the Ocean
Shipping Reform Act, be retained.

We again wish to express our strong opposition to HR 1253.
Sincerely,

Captain Timothy A. Brown, President, International Organization of Masters, Mates & Pilots
Ron Davis, President, Marine Engineers® Beneficial Association

TJames L. Henry, President, Transportation Institute '
Michael McKay, President, American Maritime Officers

C. James Patti, President, Maritime Institute for Research and Industrial Development
Michael Sacco, President, Seafarers International Union

Gordon Spencer, Legislative Director, American Maritime Officers Service

(loria Cataneo Tosi, President, American Maritime Congress
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ADDITIONAL STATEMENT OF THE WORLD SHIPPING COUNCIL

The World Shipping Council submits these follow-up comments to the Committee
for inclusion in the record of its June 5 hearing on the Shipping Act and the limited
antitrust immunity contained in that Act. These comments provide the Committee
with necessary responses to several allegations made during the hearing.

1. The Liner Industry’s “Record Profits”

During his oral testimony faulting the existing regulatory system for the liner in-
dustry under the Shipping Act, Teamsters President Hoffa alleged that shipping
lines are “making tremendous amounts of money”, and that “the companies are
making record profits.” In his written remarks, he recites figures on the growth of
global container traffic over the last decade, the selected profit figures for two lines
(Hapag-Lloyd for 2001, and P&O Nedlloyd for 1999 and 2000) and then states that:
“Based on these promising statistics, one could easily assume that everyone associ-
ated with the flourishing shipping industry is reaping its rewards. This is certainly
true for the large, foreign-owned carriers and port authorities, which directly benefit
from increased container traffic at their ports.” His statement also alleges that car-
riers are benefiting from “increasing profits”. (Hoffa, pages 2-3.) This is simply
false.

Of the long-term growth of container traffic in U.S. trades and its importance to
the American economy, there is no doubt. However, the statements that ocean car-
riers are generating substantial profits for their services is grossly inaccurate.

Falling Rates and Financial Losses

A more accurate picture is presented in a recent (4/29/02) Lloydslist.com article
entitled “Stark Warning to Industry.” It begins: “Fund managers will continue to
shun container shipping until the whole industry has demonstrated an ability to
produce a sufficient long term rate of return, a financial analyst warned last week.”
It goes on to provide comparative data to support the claim that the liner industry
has performed very poorly over the last decade compared with other transport sec-
tors.

That warning is supported by the detailed analysis of ocean carriers’ financial sit-
uation that appears in the most recent, July 2002 issue of American Shipper maga-
zine, entitled: “Who’s Making Money?”. The analysis concludes:

o “Effects of overcapacity and lower rates pushed ocean carriers into the red.”

e “2001 was one of the worst years for the containership industry, and 2002 is
expected to be worse.”

e “Some shippers are concerned about the viability of their ocean carrier ven-
dors.”

o “Cost-cutting programs are top priority for many carriers.”

e “Trend towards carrier mergers and takeovers has slowed, but there are more
instances of ocean carriers withdrawing from certain markets or closing
down.”

o “With uncertain prospects of a return to fast cargo growth, carriers and their
customers continue to face market instability.”

o “If the decline in rates isn’t stopped, and with operating margins now lower
than they have been for years, the alternative scenario would have to be that
some carriers will be driven out of the industry.”?

While cargo volumes have indeed grown rapidly in past years, freight rates have
generally declined over the long-term (see WSC testimony pages 10-14). In 2001

world merchandise trade declined by 1% in volume and 4% in value, the worst
performance since 1982.2 That decline in trade also represents a decline in the de-
mand for ocean shipping services that, unfortunately, has coincided with significant
increases in new vessel capacity. The result: Falling freight rates and carrier finan-
cial losses that made 2001 one of the worst years for container shipping. Further-
more, quarterly financial reports for January through March suggest that 2002 may
well be even worse.

Recent Financial Figures

The financial figures provided below are from the cited American Shipper study.
Contrary to the impression created by the Teamsters’ allegation of a “flourishing”
liner industry “reaping its rewards” and enjoying increasing profits, the industry is
going through a crisis of falling rates and financial losses that has even generated

1“Who’s Making Money?” American Shipper, July 2002, p.20, 26.
2“World Trade hits 20-year Low,” JOC-online, 5/2/2002.
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concern among the lines’ client shippers in key U.S. export trades. (See WSC testi-
mony, pages 13-14.)

Some WSC U.S. Trades | % change in annual Net profit/loss as
Member Lines Market operating profit a % of revenue
Share’ from 2000 to 2001 2001
Maersk Sealand 13.2% -46% -0.4 %
Evergreen 7.1% -35% 3.1%
NOL/APL 6.5 % -717% -1.2%
Hanjin 6.1 % -40 % -1.7%
P&O Nedlloyd 43% -57T% 0.8%
OOCL 3.8% -35% 25%
Hyundai 39% -36% -5.8%
K-Line 3.7% -51% 0.8 %
Yang Ming 3.8% -172 % -1.5%
NYK 34 % -30% 1.5%
Hapag Lloyd 33% +16 % N/A
MOL 23 % -29% 1.2 %
CP Ships 27 % -39% 29%
Zim 2.1% -43 % 0.8%
CMA-CGM 1.9% -66 % 1.3%
CSAV 0.6 % -54% 1.5%
ACL 0.6 % -3% 73 %
Wan Hai 0.5 % -59% 2.1%
United Arab 0.3 % + 2% 5.7 %

(Source: American Shipper, July 2002)
3. Source: JOC/PIERS, Jan. - March 2002
The poor financial performances in 2001 are prelude to worse news in the first
quarter results in 2002. Take for example the two “success story” carriers cited in
the Teamster testimony, Hapag Lloyd and P&O Nedlloyd:

e Hapag Lloyd, which has ranked among the most profitable of container ship-
ping lines, posted first quarter losses of $4.6 million this year.4
e P&O Nedlloyd also suffered significant first quarter losses. A recent (5/10/
2002) trade press article begins: “Anglo-Dutch carrier P&O Nedlloyd has been
galvanized into action by plunging freight rates that have sent revenue fig-
ures into a tailspin and losses sliding into the red. The company reported a
$66m loss in the first quarter of the year, a deterioration of almost $100m
over the past 12 months.” The action to which the line has been galvanized
includes “jobs being axed” and “back office work transferred to cheaper off-
shore centres.”>
And, while the return on investment in 2001 and early 2002 may be miserable,
poor returns are hardly atypical for the industry. As one industry analysis recently
put it: “One of the most extraordinary features of shipping is the low return on in-
vestment (ROI) prevalent in the industry. The Rochdale Report examined the post-
war decades, while Stopford continued the analysis through the mid-1990s: both
found dismal returns for shipping.”¢
A Dbrief explanation of the unique set of economic and political factors that con-
tribute to the chronic financial problems faced by ocean carriers can be found in the
World Shipping Council’s June 5th written testimony (See WSC, “International
Liner Shipping Market,” pages 22-26.). Given those factors, and the financial prob-
lems and uncertainties that follow from them, it is important to understand that

4“Hapag-Lloyd slips into the red despite higher cargo volumes,” Lloydslist.com, May 30, 2002.

5“P&0O Nedlloyd battles to stem mounting losses,” Lloydslist.com, May 10, 2002

6“Dejavu,” Containerization International, June 2002, p. 46. [Note: The Rochdale Report refers
to the 1970 investigation into the desirability of shipping conferences by the U.K. Committee
of Inquiry into Shipping (the Rochdale Committee).]
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the liner industry uses the limited, regulated antitrust immunity granted by the
Shipping Act to try to help mitigate the structural overcapacity problem it faces.
2. Certain Allegations Regarding Charges on Shippers

Mr. Robert Coleman’s written testimony for Committee’s June 5, 2002 hearing
contains two references to $1,000 charges.

The Westbound Transpacific Stabilization Agreement (“WTSA”) Reefer Pro-
gram

The first reference, on pages 2-3, is to a proposed one-year management program
for refrigerated (“reefer”) container service by WTSA, filed with the FMC for their
review on February 1, 2002 and withdrawn (without ever taking effect) on March
21, 2002 after several shipper organizations had expressed concern about the reefer
program’s possible longer-term impact.

The program would have established a mechanism to stabilize the sharply declin-
ing rates on reefer container movements by assigning each line a market share per-
centage based on the lines’ historic reefer liftings. (See attached press release.) The
$1,000 per 40-foot container charge ($500 per 20-foot) referred to by Mr. Coleman
was the payment that participating member lines would have paid under the pro-
posed program if they exceeded their market share by more than 0.5 percent of the
total market. It was not a charge to shippers.

In fact, the WT'SA’s reefer management proposal contained no rate increases for
shippers. It was designed to help stop the significant rate declines on the 15 percent
of the trade (reefer cargo) that requires expensive refrigeration equipment and re-
lated special services - and thereby preserve a revenue base sufficient to support
continued provision of premium reefer service. In any event, as noted, the program
was withdrawn and never became effective.

The US/South America Trades

The second reference by Mr. Coleman, on page 6 of his testimony, is to an alleg-
edly “recent” and “suddenly” announced $1,000 per container rate increase in the
U.S./South America trades. The absence of clarifying detail in the written testimony
made it difficult to determine what announcement was being referred to and in
which particular trade. Subsequent inquiries, and a review of recent trade press,
produced no information about any such announced rate increase.

However, the apparent solution to the mystery can be found by comparing Mr.
Coleman’s June 5, 2002 testimony on H.R. 1253 with his March 22, 2000 testimony
on its predecessor bill H. R. 3138. Mr. Coleman’s June 2002 reference to the “recent”
announcement of a $1,000 price increase turns out to be a word-for-word repetition
of his testimony of more than two years earlier. There has in fact been no “recent”
announcement of a $1,000 per container rate increase in the U.S./South America
trades. Indeed, it is well recognized that rate levels in these trades have declined
significantly in 2002, and southbound (U.S. export) rates in particular remain
weak.?

As for the now dated March 2000 testimony, it neglected to point out that in 1998
and 1999 rates in the then highly imbalanced and overtonnaged East Coast U.S./
East Coast South America trade had declined severely - to the point where all lines
were reporting losses. The announced increase (of $500 per TEU) was aimed at re-
storing rates to reasonable levels and were a response to changed market conditions
- i.e., the north/south trades had come back into balance by early 2000, and over
the previous 12 months excess capacity had been cut in response to non-compen-
satory freight rates.8

Neither a tax nor a surcharge

During the hearing, Chairman Sensenbrenner questioned Mr. Coleman’s about
the WTSA reefer management program and the referenced $1,000 per container
“tax on refrigerated containers” that would make U.S. products much less competi-
tive overseas. In response, Mr. Coleman acknowledged that the WT'SA proposal had
been withdrawn—without what he characterized as “the $1,000 surcharge” ever
being imposed—following informal conversations with shipper organizations.

From the question and response, it appears that there is a misunderstanding as
to the nature of WTSA proposed (but never implemented) reefer management pro-
gram and the $1,000 charge. To clarify:

e The $1,000 was neither a “tax” nor a “surcharge” that would have been im-
posed on shippers. Freight rates in U.S. trades are established by individual
negotiations between shippers and the individual lines they select as their
preferred carriers.

7JoC Week, March 25-31, 2002. pages 15 and 16.
8 Containerization International, July 2000, Page 39.
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The $1,000 charge was a proposed charge on carriers aimed at encouraging
WTSA lines that would have participated in the reefer trade management
program to abide by their agreement not to seek higher market shares in a
trade that had at the time been experiencing extremely low rates, an excess
of very expensive reefer containers, and declining demand for reefer service.
The lines elected not to go forward with the reefer program when their cus-
tomers expressed concern about the management program—hardly behavior
indicative of an ability or intent to impose unwarranted collective rate in-

creases by virtue of antitrust immunity.
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ERNIE WHELAN FRANK PECQUEX

VICE PRESIDENT

June 4, 2002

Honorable Jim Sensenbrenner, Ir.
Chairman

Committee on the Judiciary

United States House of Representatives
Washington DC 20515-4909

Dear Chairman Sensenbrenner:

Since it was enacted, the Ocean Shipping Reform Act of 1998
(OSRA) has created a stable regulatory environment for the
international liner industry while promoting increased competition.
The law is supported by significant segments of the maritime
industry-—shoreside and seagoing labor, shippers, port authorities,
marine terminal operators and carriers. To anyone who remembers
the four tortured years of intense and sometimes acrimonious debate
leading up to the bill’s enactment, this near-unanimity of support is in
itself a remarkable achievement.

Preliminary studies demonstrate that OSRA is working as
envisioned. The industry is providing high-quality service at
reasonable prices; in real terms, rates are anywhere from 50 to 75
percent lower now than they were in 1978, According to a two-year
study recently conducted by the Federal Maritime Commission
(FMC), service contracting has more than doubled since OSRA took
effect. At the same time, there has been a proliferation of new
companies entering the liner trades. Clearly, there is no compelling
reason to revisit the issue at this particular time. Simply put, there are
other, more urgent matters that demand congressional attention during
this critical juncture of our nation’s history.

To state the obvious: in the wake of September 11"‘, the need
for long-term capital investment in the $150 billion liner industry is
even more crucial than ever before. For this to happen, a stable

EXECUTIVE SECRETARY-TREASURER
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9

regulatory framework is required. As noted by numerous defense and governmental figures over
the past nine months, the maritime industry remains a high-risk target for future terrorist attacks.
By all accounts, making it more secure will require additional investments by both the U.S.
government and the private sector.

Unfortunately, legislation (HR 1253) has been introduced that would gut OSRA, threaten
long-term investment in the industry and destroy the delicate regulatory framework that, so far,
has worked so well. That is why the Maritime Trades Department, AFL-CIO (MTD) and its 30
affiliated unions strongly oppose any changes to the present system.

Much is at stake, starting with the more than 1 million American jobs and $38 billion in
U.S. wages that the liner industry generates. To place this in a larger context—more than 1
million Americans have lost their jobs since September 11%. The unemployment rate is at its
highest level in nearly a decade. American workers need the 1 million jobs that the liner industry
generates.

Equally important, the U.S. government needs the skills that these workers possess, skills
that have enabled the U.S. to build and maintain one of the world’s finest intermodal
transportation networks—a network that will play a vitally important role in moving U.S. troops
and supplies overseas during international crises. Moreover, the international liner industry is
responsible for the efficient and seamless movement of $500 billion worth of American exports
and imports each year. In other words, on any given day, more than $1.3 billion worth of cargo
will move through U.S. ports.

Among its many other benefits, OSRA has facilitated the dissemination of information
about shipping rates and contracts without compromising the job security of longshore
personnel. This carefully wrought balancing act could be undermined if the present regulatory
system were changed.

Two provisions in HR 1253 deserve careful scrutiny. One would negate OSRA’s limited
antitrust immunity. Another would give the FMC’s regulatory control over the international
shipping industry to the Department of Justice.

The limited antitrust exemption contained in OSRA has promoted a fiercely competitive
U.S. industry while respecting international norms. No one company controls more than 14
percent of the U.S. market. Indeed, taken together, the top 10 companies control little more than
half of all trade.

Moreover, the present system has not prevented new entrants from taking on existing
vessels operators for business. In 1999, when trade between the United States and the Pacific
Rim was hitting record highs, half-a-dozen companies that had never seen action on this front
joined the fight to carry cargo on these high-volume shipping lanes.
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It is important to remember that no country applies its national antitrust laws to
international liner shipping. Changing the present system would put U.S. companies at a severe
disadvantage, destabilize the existing market, reduce the quality of services now offered and
create tensions between the United States and its trading partners where none presently exist.

It is impossible to underestimate the benefits that a stable regulatory scheme provides.
Thanks to it, carriers have been able to enhance service and introduce new technologies.
Capacity has been added; there has been more frequent service. Transit times are shorter. There
is less waiting time and more port calls. American companies have been well served by the

present system.

Moreover, today’s regulatory system is well understood and internationally accepted. By
making the United States the only country in the world to apply its antitrust laws to the
international liner industry, the U.S. govermnment could be setting up a situation where other
nations could refuse to apply our antitrust laws, leading to an uneven and inconsistent regulatory
framework.

By all accounts, the FMC has performed its oversight mission with distinction. It has the
institutional memory to perform its duties and an innate understanding of the international
maritime industry. Its fine work should not be disrupted.

In summary, OSRA has helped enhance the competitive nature of the international liner
trade without compromising long-term capital investments and important strategic goals. At a
time when numerous defense experts are urging enhanced security maritime measures, it does
not make sense to overturn a regulatory system that has worked so well and replace it with one
that engenders chaos and instability. On balance, OSRA has performed its task beyond all
reasonable expectations and should not be overturned.

We respectfully request that this letter be made a part of the record for the hearing on HR
1253 that will be conducted by the Judiciary Committee.

Sincerely

Michael Sacco
President
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EE e American Association of Port Authorities KURT J. NAGLE

T Serving the Ports of Canada, the Caribbean, Presicent
O Ba Latin America and the Unitad States

VRS T e 1010 Duke Street
R Alexandria, VA 22314-3589
e Tel: (703) 684.5700
S Tune 14, 2002 Fax: (703) 684-6321
S, Home Page: www.gapa-ports.org
R T i The Honorable Jim Sensenbrenner, Jr,

e Chairman, Committee on the Judiciary

ooty 2138 Rayburn House Office Building

e Washington, DC 20515-6216

——
A Dear Representative Sensenbrenner:
T,

Wwyﬁﬁi w The American Association of Port Authorities (AAPA) strongly opposes HR. 1253
f&"ﬁ;{fww (Sensenbrenner, R-W1), the Free Market Antitrust Immunity Reform (FATR) Act, currently
e before the Judiciary Committee. The legislation would unravel a long and hard-fought
webe compromise reached by shippers, cairiers, labor interests and ports in the development of the
oo s Ocean Shipping Reform Act of 1998 (OSRA) by eliminating the limited antitrust immunity
AR Ve, e of ocean carriers.

:ﬁ‘i{g‘?m »ew  Founded in 1912, AAPA reptesents virtually all major public port authorities and agencies in
s the Western Hemisphere. This letter represents the views of our U.S, delegation members.
i el AAPA members are public entities mandated by law to serve public purposes, primarily the
ot facilitation of waterbomne c« ce and the consequent generation of local and regional

o economic growth,

:s't':o-mu International trade has been the impetus for public inv ot in our nation’s ports and

R related infrastructure, which has led to the generation of significant national economic
e benefits, as well as to local and regional economies. In 1996 the port industry, port users
i s and capital expenditures generated 13.1 million jobs nationwide, $742.9 billion 1o the Gross
= Domestic Product; and $199.5 billion in taxes at all levels of government. Since 1946, U.S.
Rty public ports have invested almost $21 billion in port facilities, and capital expenditures
S o through 2004 are projected to be $8.3 billion.

L1 AAPA believes that enactment of FLR, 1253 would be injurious to the maritime industry at a
# Lﬁmmm}'ﬁ time when further adverse impact to the carriers’ already precatious financial condition could
o . cause irreparable harm and could put the significant investments made by public port
R agencies at risk. OSRA has only been in effect for three years (since May 1, 1999) and
s should be given a chance to work before any other significant changes are made. Tn a recent
e report, the Federal Maritime Cc ission (FMC) luded that the Act is working well.
g We agree with the comments made by FMC Chairman Creel in his statement to the Judiciary
AT, Committee for the June § hearing on H.R. 1253, namely that “Carriers do not enjoy
e unlimited, unfettered antitrust immunity to manipulate the market at will. They are subject
v 10 major pro-competitive checks on the privilege of antitrust immunity...”
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The Honorable Jim Sensenbrenner, Jr,
June 14, 2002
Page 2

We urge the Judiciary Comumittee not to act on H.R. 1253. Thank i i
! dici R. 3 u Yor
our views on this important issue. ¥ your consideration of

Sincerely,
Kurt J. Nagle
KIN/jeg
South Carolina Stare PORTS AUTHORITY 1O, Box zazty
Crasarston, 5.0 204132297 USA.
Bzanano S. GeuskeLose, J (843) 577-8600
Iresident and Chief Eesative Officer Faz: (843) 5778626
May 30, 2002
The Honorable Lindsey Graham

S. C, Congressman
1429 Longworth Housc Uffice Building
Washington, D.C. 20015

Dear Congressmun Graham: -

The Port of Charleston provides a gateway for both our State and regional
economy to connecl 10 world markets, This year, over $33 million of goods will
move through out ports in an exceptionally efficient and cost effective manner.
‘We are proud of our contributions and role in the creation and operation of an
industry that efficiently and reliably serves the needs of American commerce, and
we are vitally intcrested in government policies that alTect the industry's health.

In 1999, landmark legislation - the Ocean Shipping Reform Act — reformed the
way international liner shipping was regulated. This legislation, which labor,
shippers, carriers, and ports painstakingly hielped fashion, ook five years to
negotiate. It was a difficult and delicate compromise. That Act, administered by
the Federal Maritime Commission (FMC), resolved the regulatory issues involved
in international liner shipping in a fair, balanced und effective manner. Ttis
working well, is internationally sccepled, and, as the FMC’s recent two-year study
of the Act shows, has produced & highly petitive envir that is working
as Congress intended.,

We understand that the House Judiciary Committee is holding a hearing Junc 5 on
H.R.1253, which would repcal the liner industry’s limited and regulated antitrust
immunity and, in effeet, repeal the Ocean Shipping Reform Act and eliminate the
FMC,

‘We strongly oppose this bill. No nation applies its domestic antitrust laws to
international liner shipping. Instcad the internationally accepted regul

regime, ably overseen by the FMC, is wotking as Congress intended and should
not be changed. LR, 1253 would cause substantial destabilization and ehaos in
the industry. Importers and exporters are benefiting from record low shipping
rates and the industry is inancially struggling under intense competition. Asa
Member of the House Judiciary Committce, we hope you will agree that this bill
should not receive the Commiltee’s favorable consideration.
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The Honorable Lindsey Graham
Page 2
Muay 30, 2002

Thank you for your consideration of our views.

Sincerely,

emard S. Groseclose, Ir.

BSG,Jr:jrl
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N ll BS = pational Association
44' of Manufacturers

Michael Elias Barovdy

Rxecurive Vice President

June 7, 2002

The Honorable F. Tames Sensenbrenner, Jr.
Chairman

Committee on the Judiciary

U.S. House of Representatives
Washington, DC 20515

Dcar Mt. Chairman:

The National Association of Manufacturers, representing 14,000 mem ber companics
from nearly all industry sectors, is pleased that you held a hearing on Junc 5 reparding
H.R. 1253, the Free Market Antitrust Immunity Reform (FAIR) Act. The NAM strongly
supports enactment of H.R. 1253, and is encouraged that the bill is moving through the
legislative process.

The NAM oppescs scctoral treatment of the antitrust laws, and believes that any
exemptions should be well justified and narrow. Thas, the NAM has successfully supported the
repeal or substantial curtailment of antitrust excmptions for other modes of transportation, i.g.,
airlines, railroads and trucking. It is worth noting that although there were some disruptions in
{hese industries following dercgulation and the Joss of the antitrust exemption, including several
bankruptcies, this was for the belter. As 2 result of regulatory and antitrust protection, shippers
were forced to pay above-market rates and to do business with companics that were able to
dictate terms. The associated excess costs were, of course, ultimately bomne by the consumer.

As a strong advecate of the antitrust Jaws, and their fair and effective enforcement, the
NAM opposes any antitrust exemption that helps only those companies subject to the exemption.
This is bad public policy, as it runs counter to even elemeniary economics and the best interests
of (he consumer, whom the antitrust laws are supposed to protect.

The NAM urges the Committec on the Judiciary, as well as the Cornmittee on
Transportation and Infrastructure, ta consider and approve the FAIR Act in time for
consideration by the full House and Senatc, priot to adjournument. If you have any questions or
peed additional information, please contact Larry Fineran, the NAM’s vice president, regulatory
and competition policy, at (202) 637-3174 or Ifincran@nam.otg.

Sincerely,
Wfééi’ﬁ

cc:  Members of the Committee on the Judiciary
Members of the Committee on Transporiation and Infrastructure
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ANCHOR: SHIPPING CO. O.T.1. No. 15077N
8390 N.W. 53" Street, Suite 220, Miami, Florida 33166 Telephone: (305) 420-6150
Fax: . - (305) 477-4270

June 10, 2002

Mr. E. James Sensenbrenner, Jr., Chairman
U.S. House of Representatives, Committee on the Judiciary
2110 Rayburn House Office Building.
~ Washington, DC 20515

Re: H.R. 1253, THE FREE MARKET ANTITRUST
- IMMUNITY REFORM ACT OF 2001

Dear Mr, Chairman:

Please allow us to present you with conclusive evidence of some of
the activities taking place at the majority of the discussion group meetings of
the major shipping lines serving the United States, in hope of satlsfymg any
possxble doubts as to the urgency in adopting H. R 1253.

Attached to this cover letter, please find as (Exhibit A) a copy of one
of the uncensored minutes taken at an 1999 East Coast South America
Discussion Agreement Meeting, (ECSADA) which alone should remove any
doubts regarding the anti-competitive practices and arrangements being
discussed and agreed upon by the carrier-members of discussion groups but
also the fact they are not only in complete violation of the 1984 Shipping
Act, as'amended by 1998 OSRA and FMC Regulations, but also various

- sections of the Sherman and Clayton Antl-Trust Acts: (See Exhibit A (8)

pages)

These practices are further complemented through carrier mergers,
acquisitions, affiliations, and pooling arrangements, coupled with statistics
on shipper performance and space management agreements in order to

- create illusionary space allotments, used in conjunction with a series of other
concerted activities, all specifically aimed at controlling the cargo-market
and raising the rates to the trade.

In short term, these practices could only possibly benefit certain
carriers and perhaps, certain large intermediaries, shippers, suppliers,
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Congress’s intent to distinguish a distinctive difference between Section 8
{c)(1) Remedies and Section 11 (g) Reparations, particularly Sections 10
{a)}(2) and (3), Sec 10 (b)(3), and 10 (¢)(1) Reparations and Sec 13 Civil
Penalties which can only be enforced by FMC, the ALIJ ruled for dismissal
on a meritless motion from the respondent carrier, essentially on the alleged
basis of; A) Collateral Estoppel (issue preclusion), whennone of the issues
had been previously litigated; B) for Section 8 (¢)(1) allegedly limitinga .
shippers remedies to arbitration or an-action in a court of law, when-Sec 11
(g), clearly provides specific FMC Remedies for Shipping Act Violations, to
even-include additional remedies for certain violations up to twice the
amount of the actual loss; and C) for the complaint allegedly not showing a
cause of action for which relief could be granted, when the entire complaint
involves purely misconduct under the Shipping Act, the pertinent Seéctions
which were violated and all the rules and Sections of the Act under which
relief was being sought. '

‘We have since filed an appeal from the judge’s preliminary ruling,
requesting for a Commission’s review, which we expect the Commission to
rule on shortly. But, in light of the Administrative Law Judges shallow
interpretation of OSRA Sec 11 (g) Reparations; and with all due respect, the
stigma surrounding the Commiission’s present policies with respect to carrier
agreements, intermediaries Vs carriers, policing for Section 10 violations,
Etc, we cannot help but suspect that at least part of some of these unlawful
agreements mentioned and agreed upon by the carriers of ECSADA, may
have possibly somehow been filed with the Commission and actually even
authorized under Section 6. ‘

It would be interesting to find out whether this was simply the policy
and interpretation of the particular Commission Administrative Law Judge,
and whether the Commission will remand the case on our appeal; as well as
whether or not the unlawful agreements were somehow actually filed in
accordance with Section 5-and approved under Section 6, and whether the
Commission would actually be willing to enjoin the agreements or whether
The Commission will allow them to continue, thus invelving the entire

‘Commission Review Policies in whole.

In the meantime, it would not be fair for us to have to be the guinea
pigs, so if there is-anything you can recommend we do at this point, we
would greatly appreciate your advise, otherwise we will leave this in your
hands in hope that something can be done quickly before the FMC
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A perfect example is through our own experience. Here is a case where
Anchor had entered a 500 TEU Service Contract in' April 1999, which
among its various markets included a north bound service from the East
Coast of South America (ECSA)to the United States, covering shipments of
General Department Store Merchandise (GDSM) formally a widely
accessible commodity to intermediaries and other shipping public, at what at

the time was at the going rate on the market for a 500 TEU contract but;.

Due to-the fact that just a couple months later, carrier-members of
ECSADA had agreed to turn in their contracts below the newly established
floor rate levels, eliminate GDSM for intermediaries and number of other
arrangements, apparently done behind closed doors, the carrier with whom
we had the service contract, along with its (2) tivo:affiliated carriers by
ownership, along with a group of other carrier-members to the agreement,
not only reneged on-the service cortract after 150 TEU’s, but by the carrier
having disclosed our contract to their-affiliates. as well as to the other
carrier-members to the agreement for comparison with the other contracts,
the carriers had clearly coerced one another into collectively respecting the

newly established floor rates and commodity descriptions, Etc, and began -
working in concert to where only the (2) two affiliated carriers would offer

us a contract (at a higher rate), while none of the other carriers would even
respond to our numerous requests. Next, as soon as we threatened to file a
complaint, the carrier(s) at the advise of the carrier(s) attoriieys, began to use
every possible form of retaliation and deception to attempt to remove us
from the market or at least. from being able to prosecute our case.

The sad part of it all is-that, after having filed a formal complaint with
the FMC, involving over (20) twenty Shipping Act Violations, including
Sections 10 (a)(2) and (3) Un-filed Agreements, Section 10(b)(3)
Retaliations, and Section 10'(c)(1) Concerted Actions and the fact that.our
complaint clearly mentioned the fact that we had copies of ECSA discussion
group minutes which demonstrated that the carrier-members of the
ECSADA had fixed rates and turned in contracts, ETC, as well as the fact
that only the affiliated carriers by ownership had offered us replacement
confracts at higher rates, while none of the other carriers-members to deal
with us. The Administrative Law Judge (ALJ) to which our ¢ase had been
assigned, completely overlooked the carrier(s) misconduct with total
disregard for the civil penalties which were associated with such violations
and blatantly lapsed in his interpretation of law, failing to acknowledge
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importers or manufacturers, as they have already proven to have eliminated
significant amounts of small businesses like forwarders, intermediaries,
traders, ETC, yet, ultimately in long term, will not only eliminate our small
and mid-size shippers, carriers, intermediaries; ETC, but also lead to
endangering our bigger shippers and manufacturers as well, not to mention
our economy and the significantly negative affects these activities and
- practices by major carriers are already causing to our entire economy while
our trading partners in other counties are essentially strengthening theirs,

As a concerned small business owner, (NVOCC, Ocean Transportation
Intermediary) who has personally had the unfortunate experience of having
been directly affected by the present limited antitrust immunity on
agreements between carriers, I appreciate this opportunity to comment on
our views respecting proposed H.R. 1253 and why it is so important. -

While we fully support the amendment, we must first make an effort to

better harmonize the policies and applications of the law between the

different branches of the U.S. Government and their respective Government
Agencies, so that the laws are mutually interpreted and accomplish what

they are intended to accomplish.

The fact is that even the present verbiage of the 1984 Shipping Act, as
amended, does not totally exempt carriers from Antitrust. It essentially just
exempts certain types of agreements, e.g. foreign marine terminals, foreign

- inland segments, agreements filed with the Commission under Sec 5 and

“effective under Sec 6, Etc, as listed in unchanged Section 7, all presumed to
be lawful under Section 10, thus leaving the ultimate responsibility of
rejecting unlawful agreements and enforcement of the Act to the FMC, yet
because of the Federal Maritime Commission’s policy and/or interpretation
of the Act, carriers have been permitted to flout practically the entire spirit
of the Act.

The DECLARATION OF POLICY “The purposes of this Act are—*
in Section 2 of the 1984 Shipping Act was virtually unchanged by OSRA
only augmented to place a greater reliance on the market place, as with the

unchanged definition of “antitrust laws” in Section 3 with respect to Section
7. ‘ D

Amending the Shipping Act, can only be as affective as the policies
that are implemented and effected in order to enforce the Act.
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compounds our situation for the worse.

If there is anything else we can assist with or if you have any questions,
please do not hesitate to contact me.

I would like to add one last comment respecting H.R. 1253.
By H.R. 1253 removing the antitrust immunity from the various carrier
agreements presently exempted under Section 7. Sections 4, 5, 6 and 8,
should be amended to where the presently exempted carrier agreements
and/or concessions, as well as the “carrier(s) minimum tier rate levels
applicable to confidential service contracts” be required to be published in
either the carrier’s public tariff(s) and/or essential terms publication(s).

This would not only lgvel the playing field, but would also alleviate a
significant burden from the FMC. -

Thark you very much for your attention and cooperation.

Respectfully yours,

Alfred Hernandez, President ;
. Enclosures: (8) pages ECSA Minutes
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Evergreen Mr R Ekres / J Cochrane

Libra Mr E Arteaga / M Hermes

Lykes Lines Mr H Schlaepfar

Maersk Mr L Torres

Mediterranean Shipping Mr © Duppen / F Rey

Maxican Line MrJ Hemandez

P&O Nedlloyd Mr J Elias

Pan American/Montemar  Mr J Grumwaldt

Sea-Land Mr C Azevedo .
ZIM Lines Mr D Sagie/ R Ribeiro EXhibit A
Administration Mr R Pereira

(Continemal)

The Chairman opened the meating at 9:20 AM, by welcoming all
panticipants and expressing his appreciatian for counting on the
anendance of all Members 1o this important round.

1.CONTRACT'S INFORMATION (commodity/mqc/validity)

As agreed during previous rounds, Membars submitted to the
administration their contracts which are not complying with the
agreed minimum floar levels as of 7.1.99. Upon Members request,
Continental preparad a comprahensive repant comprising commodity,
minimum quantity and velidity of sach contract. Such a repost was
duly handed over during this meeting for Membership review and
reference.

Evergreen reps in Brazil recelived no specific instructions from
their Principals for providing infarmation related 1o their
contracts. On the cther hand, confirmed to the Chair that they
are prepared 1o discuss any issue pertaining io the restoration
program.,

2.FOLLOW-UP OF MINIMUM FLOOR RATES

Prior to the opaning of discussions on specific commadities the

Chai reminded M iip of Principals ag to adjust the
floar rates so (ar agreed at USD §00 per container, observing,
hawever, the fallowing minimum levels: USD 1800/20° ang

USD 2500/40" subject to all appiicable charges and surcharges.

Furthermore,the Chairman Stressed.that uniess otherwise specified,
all commodities shall bear to the agreed adjustments. In this
cennection, end referring to the previous maeting, Members were
invited to voice on thase commodilies whereas the market couid
not affard Principals’ targeted levels.

In light of the above and after extunsive exchanges the following
exceptions were jdantified by Members:

2.1 Auto-Parts, NOS
F port
From Bass Pors - @/
USD 1750/20' plus charges (nclusive of USTHE)  ~+ 250 4~ & /L § 2,050 (20
2

|
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1ISD 240040 pius cherges (nclusive of US 1riv; 4+ SSO- 4 ﬂ/ C — #2750 / Us
Fron, Dther Ports

USD 1800/20' plus charges (inclusive of US THC)
USD 2800/4Q0° plus charges (inclusive of US THC)

Effective : 7.1.99 / Expiration: 12.31.98
Note: Any Line electing to assess THC separately is requested to
ensure that the tolal, ineluding the ocean rate observes the
above agreed levsls.
2.2 Break Parts, NOS
From Base Ports (

USD 1750720 plus charges (inclusive of US THC) 4= 256 + 9/ = fi (85¢
USD 2400140" plus charges (inclusive of US THC) 4 Spc2 & & (, = lqs O
From Qther Pons

USD 1900720 plus chargas (inclusive of US THC)

USD 2600/40' plus charges (inclusive of US THC)

Effective : 7.1.99 / Expiration: 12,31.99

2.3 CC Beef

From Al Ponrts

2 o _& <
USD 1800/20" plus charges -+ 250 + \$ 4 ﬁ/ « = 2,3 \> / 23
Effective : 8.11.99 / Expiration: 12.31.9

2.4 Celiulose, Woodpulp

From Base Porls

USD 1600/40" plus charges (Inclusive of US THE) + S ©C Y & 9‘/ L= 2, 150 /40
From Other Pons

USD 1800/40° plus charges (Inclusive of US THC)
Effective : 7.1.89 / Expiration: 12,31.99

2.5 Chemicals, In tank containers | N (.9.
Cument |evels are maintained through 12.31.99. It was agreed
to split this item into two categories, i.e. harmless and
hazardous.

28 Chemicals, viz: Harmiess (i ( A
Current levels are maintained through 12.31.99.

2.7 Chemicals, viz: Hazardous U g ' .

Cuient leveis are maintained through 12.31.99,
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2.8 Coffee
Green Coffee - From All Parts © DLy
USD 1300720 plus charges (inclusive of US THE) F+ 250 4 5‘[ <« ‘-—@ l IQGO / 0

Soluble Coffee - From All Fons /
USD 2000/40' plus charges (inclusive of US THC) 4+ 5@0 /e Q A (550 / <oy
Effective : 5.24,99 / Expiration: 12.31.89

2.9 Compressors

From All Ports

USD 1600/40' plus ¢harges (inclusive of US THES) - <eo ~ & / = 4 2 “50 / <O
Effective : 7.1.09 / Expiration: 12.31.99

210 FAK

Please refer to item § herein.

2.11 Fibarglass
From All Ports

=
USD 1600/20' plus charges (inclusive of US THC) -+ 250 —Hb/c. = & 1280 (20
USD 2500/40" plus charges (inclusive of US THC) 4 Ses -(-&/b = & 19‘:70 l o

Effective : 7.1.99 / Expiration: 12.31.99

2.12 Footwear

Montemar advised that they have a coniract in place acct Payless,
valid through 8.31.2000 basis 2000 TEUs. Columbus Line confirmed
that witl withdraw their offers made to several customners, bul

wiil stiek to the very one made to Messrs. Payless.

Membership agreed to set up the current rates listed in IAFC's s/c
acct FRASA a4 the flocr lavels for such commodity, i.e.:

From All Ports P> b osh
USD 1650/20' plus cap-THC only .

USD 240040’ plus cap-THC only N

USD 2600/HC plus eap-THC only

Effective ; 7.1.99 / Expiration; 12.31.99

Furthermors, the current 27 port to point rates under FRASA's $/c
with IAFC shall be abserved. In this specific regard, Sea-Land and
CSAV will revert on 5,24.99 with their final confirmation.

2.13 Forgings and Castings .
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- Foegtens & Castoegs

From All Ports < % f
USD 1600/20" plus charges (inclusive of US THC) — 250 5/9 = & l IQGO 3‘0,

Effective : 7.1.99 / Expiration: 12,31.99
Note: Lines agreed 10 delete the 40 rate

2.14 Fumiture, Doors, Mouldings, NOS

From All Ports

eeremranam e e, @ / !
USD 1600/20' plus charges ~ 250 + S - 6/(.:'# 2% tS& o ‘
USD 2500/40" plus charges + Z80 + SSFEL p){l’ =4 3 (60 ‘o
Effective : 7.1,99 / Expiration: 12,31.99

2.15 GOSM

ltern to be deteted from the floor rates table. FAK rates to be
applied as of 7.1.99. Zim and MSC will be checking the possibility
to cancelAerminate their current GDSM eantracts and then foliow
FAK lavels.

2.16 Honey ang Peanuts
Fram All Ports

- L Q. - wf 1
USD 1600120 pius chargas =~ = 250 4 Y157+ Bl = #7/]3(5 o

Effective ; 7.1,98 / Expiration: 12.21.99

2.17 Juice, Wine and Must (ex River Plate) ﬂ 9, .

it was reported that Evargreen would be queting below the agreed
floor. In this connection, MSC informed that have just [ost 50
TEUs and will be activating the Hot Line at Principals level to
eview the current practices in the market for this group of
commadities.

As per info provided by some Members, the cargo originated from
Cordoba is facing major competition from the WCSA as their rates
are much lower than ESADA's, In this sense, it was agreed to
recommend Principals to consider an increase over WCSA rates,
being ihe only altemative to overcome this conflicting situation.

This issue i5 continued on dockets for furlher raview.

B -
2.18 Lobster . > M
From Alt Ports VJ ( pf W

USD 6000/20' plus charges (nclusive of US THC)
USD 9000/40" plus charges (inclusive of US THC)

Effective ; 7.1.89 / Expiration: 12.31.69
Note: Subject to & max TA of USD 500/comalner
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2.19 Lumber, viz: Sawn Wood and Clear Blocks

From All Ports
....... &

@/ g
USD 1700/20" plus charges (inclusive of US THC) 4~ 250 4 &(/, = #Z[M /’Lo
USD 1700/4" pius charges (nclusive of US THC) . soc® + L‘{\, - ﬁ 2 250 /‘60/
Effective : 7,1 .Dﬂsé Expiration: 12.31,WUSD 1
Note: Lines agreed to increase level to 1900 effective -
1.1.2000. ' 836, T Frevtivé 1/ (/ 2000 TNTeshss |

2.20 Machinery, NOS (ex ECSA) ?

Current levels are maintained through 12.31.99. CSAV will revert
1a inform date of expiration of their contract with acct Romi,

2.21 Paper all kinds

From Base Ports

N -8 g2 f
USD 1800/40' plus sharges (inclusive of US THE) 4 S0 + B{ [ ﬂ VS0 [ $o
From Other Ponts

USO 1800/40' plus charges (Inclusive of US THC)
Effective : 7.1.99 / Expiration: 12,31.98

2.22 Shrimp , &

. B
£ram Al Ports Y U"' o REBETS M=
USD 5000/20" plus charges

USD 7500/40" plus charges

Effsctive : 7.1.92 / Expiration: 12,31.99
Note: Subject 1o @ max TA of USD S00/container

2.23 Stee! Pipes Vo ?

Continued on the dockets for further review. <

2.24 Steal Wire (ex ECSA)

From All Ports w e {
USD 1600720' plus charges (inclusive of US THC) -+ 250 —{r?/L = ﬁ | (CfOO /743
Effective : 7.1.98 / Expiration; 12.31.99

2.25 Tiles, Ceramic 7

Current levels are mainlalnea through 12.31.1998.
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2.26 Tires .

From All Pons

e a - 14
LUSD 2500/40' pius charges (inclusive of US THC ey - y
LS 25001C plus charges (nclusive of US THC)J)>+ o0 £ 6 / c.= @ 3,830 / “o

Effective : 7.1.98 / Expiration: 12,31,9¢

Note: Above rates are inclusive of the equipment positioning cogt.,
TA and commission 1o be applled on tap of the floor levels,
therefore, no reduclion/discount shall be granted fo the
basic rate.

2.27 Wheels

Some Members reporied that Messrs. Meritor recsived three sic
propesals at USD 1000/40° “all in" basis 100 FEUs/month,

It was agread to adjust the floor lavels to:

From Alt Porls

e ~ {
USD 1800/40' plus charges (inclusive of US THC) = / — # / \
USD 1800/HC plus charges (inclusive of US mc>‘\" Soo + L T 3 SO (s

Effective : 7.1.99 / Expiration: 12.31.99

Continental will be updating the minimum floor raes table

and will make available 1o the Msmbers (al Continental’s web
site wwwv. admeontineriat.com.br) a separate table with the new
{evels effective 7.1.1990.

" Once again, it was made very ciear thal Base Pors encompass
Santos, Buenos Aires and Rio de Janeira only.

3.CASHEW NUTS (EX FORTALEZA} U ( i

Members agreed to ish specific rate for this commodity
at USD 1850720' plus charges, effective 7.1.1999

4.FLOOR RATES ESTABLISHMENT FOR CARGO N.O.S,

(‘ The following levels shall guide all commodities not listed 51:7
far: -

From Base Pans

#

USD 2550/20' plus chages <+ 250 + QS 4 \5/ L = 3165 /lO
USD 3500/40" pius oharges 3\ e L} STD 4+ G/L :¢ b‘(i /'{O /

From Other Ports
USD 2700/20' ptus charges
USD 3700/4Q" plus charges

Above mentioned raies shall b flective on 7.1.1999.
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S.FAK RATES

1t was proposed and agreed Lo adjust description to read “Freight
All Kinds, in straight or mixed |oadings”. Members Lines agreed
to adjust floor rates to the following levels, effective 7.1.88:

From Base Ports
uggzsassu.}zw plus charges = 250 -+ Y41S -H‘?/c., “—éB TS [Ld'{
USD 3500/40' plus charges ¢ Sa + SSO + BfL =4 ‘-{l(nGO /k(.@ ¢

From Other Ports
USD 2700/20" plus charges
USD 3700/40° plus charges

6.SERVICE CONTRACT GUIDELINES

Issue to be further explored during next gatherings.

7.ADMINISTRATION/SECRETARIAT EXPENSES

Upon Chaiman’s request,and in line with Principals understanding,
the administration made a brief presentation on the costs related
1o the ESADA meetings and activitias in ECSA.

All Lines recognized hat invalved administrative costs are common
and should be shared by the whole group.

In light of the abave, Continental proposed a monthly fee ta read
USD 200 per Member Line/month payable on a quarterty basis,
Monthly fee covers interface between Principals and commitiees,
Preparation of agendas and minutes, arrangemsnt of maelings in S80
Paulo, issuance and maintenance of reports on agreed rates/changes
ang handling of all Hot Line Issues.

A motion was duly made, seconded and unanimously approved to
accept the proposal of overall monthly fee made by Continental as
of second quarter 1989. Formal detalls of this agreement will be
reviewed by the Chairman accordingly.

8.ANY OTHER BUSINESS

2 e 8- e ot w8

Wilth the aim o ensure the steps taken towards the restoration
program the Membership expressad a common intent that the
validity to the offers made to the clientele should not exceed

5 (five) days. In this connection, the administration was
requested to check with tegal counsel whether such a procedure
wauld accaptable on a legal basis.

9.NEXT MEETING

—— by wm——

Next ESADA meeting is scheduled to take place on 8.10.1898 in
Saa Paulo at 9;00 AM to assess the progress and effactiveness
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of the program as well as Lo review open points and COD issues.

f’\s {here was no further business this meeting was adjourned at
(10 PM.

Respectfully Submitted,

ESADA Administration
¢/0 Administracao Continental Lida

O



