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INTERNET TAX MORATORIUM AND EQUITY
ACT

WEDNESDAY, JULY 18, 2001

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:06 p.m., in Room
2141, Rayburn House Office Building, Hon. Bob Barr [Chairman of
the Subcommittee] presiding.

Mr. BARR. I would like to call this hearing of the Subcommittee
on Commercial and Administrative Law to order.

I welcome all the guests who are with us today and welcome the
Subcommittee Members and staff and certainly our distinguished
panel of witnesses today.

I think we will also be joined at some point during these pro-
ceedings by a couple of other Members of the full Judiciary Com-
mittee who, although they are not Members of this Sub-
committee—shame on them for that—but even though they are not
Members of this Subcommittee, they do have a keen interest in the
legislation that we will be considering today, and that is legislation
drafted and introduced by the distinguished gentleman from Okla-
homa, Mr. Istook. They have asked to be present, and while they
will not ask questions, each of them has asked for a little bit of
time to make a statement, and we certainly will accommodate their
request to do that.

The Internet and related information technologies are becoming
an increasingly vital component of U.S. economic health. Busi-
nesses have utilized the commercial potential of the Internet to
reach out to customers in a digital, national, and global market-
place. These commercial opportunities have leveled the playing
field by allowing small businesses to avail themselves of a na-
tional—indeed international—market once reserved to a handful of
major corporations.

In 1998, the United States Congress passed the Internet Tax
Freedom act, which prohibits multiple and discriminatory taxes on
Internet commerce. Contrary to popular misconceptions, some of
which have been advanced by pro-taxing organizations, this mora-
torium emphatically does not exempt Internet retailers from col-
lecting and remitting sales taxes. Rather, it only protects Internet
users from taxes on Internet access fees and against predatory
State and local taxes levied specifically on goods sold online.
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Since passage of the Internet Tax Freedom act, online commerce
has seen steady growth rates, but predictions that the Internet
would quickly dominate all retail sales have failed to materialize.
In fact, Internet retail sales comprised less than 1 percent of total
retail sales in fiscal year 2000. Moreover, recent weaknesses in the
:ciechnology sector highlights the potential vulnerability of this me-

ium.

On October 21, 3 short months away, this limited moratorium on
Internet taxation expires. Failure to extend this protection will give
States and localities free rein to impose a host of crippling and po-
tentially fatal taxes on Internet commerce.

Last year, the House overwhelmingly passed an extension of the
moratorium, but it did not receive a vote in the Senate. This year,
there is simply no time for further delay.

On June 18, this Subcommittee held a hearing on H.R. 1552 and
H.R. 1675, two bills that would preserve the taxing stability of the
Internet by extending the moratorium. At that hearing, I com-
mitted to an additional hearing that would address concerns that
the current taxing environment unfairly burdens traditional retail-
ers, many of whom have opened online subsidiaries of their own.
Today’s hearing reflects that commitment.

State governments have been moving toward uniform sales and
use tax standards for years, and interstate sales tax simplification
proposals have long resisted consensus. It must be stressed that
nothing prohibits States from entering into a uniform sales tax
compact that could then be submitted to the Congress for its ap-
proval. However, the frustrating pace of these efforts has led some
to call for congressional intervention toward that end.

The bill we consider today extends the moratorium on discrimi-
natory taxes created by the Internet Tax Freedom act for an addi-
tional 5 years. It also protects State power to collect Internet access
taxes if these taxes were collected prior to passage of the act. H.R.
1410 also provides simplification criteria that would allow States to
impose tax collection burdens on remote sellers without unduly
burdening interstate commerce.

The Senate is currently mired in ongoing negotiations concerning
the congressional role in this debate. While halting progress has
been made in this direction, the time to act is quickly running out.
We simply cannot afford to wait.

At this time, I would like to recognize the distinguished Member
from North Carolina, the Ranking Member of this Subcommittee,
Mr. Watt, for an opening statement.

Mr. WATT. Thank you, Mr. Chairman. I will be brief.

I want to thank Chairman Barr for scheduling the second hear-
ing on this important issue and for inviting a cross-section of peo-
ple to talk about this issue.

I think if there was one thing that came out of the first hearing,
it was an amazing amount of agreement that an extension of the
moratorium on Internet access taxes is important and that we need
to do that. I do not think there is any controversy about that.

The question is can we at the same time, or in concert with that
if not at the same time, get to a point where we can incentivize or
reach consensus on simplification of local sales and use taxes so
that we can get State and local governments out of the predica-
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ment which they perceive that they are in even though, technically,
they probably are not in under the legislation that was previously
passed.

There is a strong perception out there that this moratorium stops
States and local government from imposing sales and use taxes,
and that plus the lack of consensus about how we might be able
to package and collect those sales and use taxes is creating the sit-
uation where brick-and-mortar retailers feel that they are at a dis-
tinct disadvantage as opposed to online retailers. We need to try
to solve that problem, too. I think that that is what Mr. Istook’s
bill is designed to move toward. I am happy that he is here to talk
about that bill today.

I am also happy that we have a witness here who can begin to
at least give us some technical information about the technology
and the software that may be available to simplify the collection of
local sales and use taxes so that we can see what steps are being
made in that direction.

I consider these hearings, both the first one and this one, impor-
tant in terms of informing us about what the current situation is
not only on the moratorium for access taxes but on the current sit-
uation with State and local sales and use taxes and also informing
us what steps we need to take to try to solve both of these issues.
Whether we can solve them both in tandem or whether they have
got to be separated, my jury is still out, but I do not want to give
up on solving both of them at the same time unless it is absolutely
obvious that we cannot solve both of them at the same time.

So I appreciate the Chairman scheduling the second hearing and
look forward to hearing all the witnesses, and I especially thank
Mr. Istook for being here to talk about his bill.

Thank you very much, Mr. Chairman. I yield back.

Mr. BARR. I thank the gentleman from North Carolina.

I would like to recognize now the distinguished Vice Chairman
of the Committee, Mr. Flake, from Arizona.

Mr. FLAKE. I have no opening statement. I just want to thank
the Chairman for scheduling the hearing as well and look forward
to listening to the witnesses.

Mr. BARR. Thank you.

I would like to recognize the distinguished former Chairman of
this Subcommittee, the gentleman from Pennsylvania, Mr. Gekas,
for any opening statement.

Mr. GEKAS. I thank the Chair.

The Chair and the Ranking Minority Member have quite suc-
cinctly pointed out that there is a sense of urgency here, because
October looms in the near horizon, and knowing that the other
body puts less emphasis on timetables than this body does, it is ap-
propriate that the Chair has gone forward with this hearing today.

What we must do after this hearing, it seems to me, is follow up
on a quick timetable of our own so that we can give lead time to
the other body.

I thank the Chair.

Mr. BARR. Thank you.

Mr. BARR. We have a very distinguished panel of experts with us
today just as we did a few weeks ago when we considered pieces
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of legislation that had been introduced and sponsored by Rep-
resentative Christopher Cox of California.

The bill that we are taking up today for hearing is introduced
and sponsored by Representative Istook of the State of Oklahoma,
and he will be our lead-off witness.

Let me, though, if I could, take a few moments to introduce to
the audience, both here and for the record, all four members of our
panel today.

Representative Ernest Istook is a graduate of Baylor University
and obtained his law degree from the University of Oklahoma City.
While attending law school, Representative Istook worked as a
radio reporter in Oklahoma City. He later served as director of the
State Alcoholic Beverage Control Board. Mr. Istook practiced law
before being elected to the Oklahoma State House in 1986. He
served in that body for 6 years before he was elected to represent
Oklahoma’s 5th Congressional District in 1992. He currently serves
on the Appropriations Committee, where he is chairman of the
Treasury, Postal, and General Government Committee.

Mr. Istook is a primary cosponsor of H.R. 1410, the bill we will
consider at today’s hearing. We appreciate, Representative, your
taking the time to be with us today.

Next, we will hear from Mr. Grover Norquist. Mr. Norquist is
president of Americans for Tax Reform, a coalition of taxpayer
groups opposed to higher Government taxation. He served on the
Advisory Commission on Electronic Commerce, which delivered a
detailed report to the Congress on the taxing implications of the
Internet.

Before joining Americans for Tax Reform, Mr. Norquist served as
an economist and speech writer at the U.S. Chamber of Commerce
during the Reagan administration and is executive director of the
National Taxpayers Union.

Mr. Norquist obtained his M.B.A. and undergraduate degree in
economics from Harvard University.

We appreciate your taking time to be with us and share your ex-
pertise today, Mr. Norquist.

Next, we will hear from Mr. Frank Julian, who is operating vice
president and tax counsel for Federated Department Stores, which
operates more than 400 stores in 33 States under the names of
Bloomingdale’s, Burdine’s, Goldsmith’s, Lazarus, Macy’s, Rich’s,
Stern’s, and The Bon Marche. He appears today on behalf of the
Direct Marketing Association and the Internet Tax Fairness Coali-
tion.

Mr. Julian received a bachelor of science degree in accounting
from the University of Kentucky and his law degree from Notre
Dame. He is a certified CPA and serves as chairman of the Direct
Marketing Association’s Use Tax Steering Committee.

Mr. Julian also is a member of the Advisory Council of the Sales
and Use Tax Alert. He has published many articles dealing with
State and local taxing issues and has testified in both the House
and the Senate on numerous occasions.

Thank you, Mr. Julian, for being with us today.

Finally, we will be hearing from Jon Abolins. Mr. Abolins is vice
president of TAXWARE International’s Tax and Government Af-
fairs Department, where he is responsible for all tax decisions in
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all company programs. In this key function, Mr. Abolins applies his
knowledge of tax law to products that address all transaction-based
taxes—in other words, sales and use taxes, gross receipts taxes, ex-
cise, VAT taxes, et cetera. He is also responsible for sustaining
TAXWARE'’s relationships with tax authorities and legislative bod-
ies around the globe, frequently advising legislators and regulators
seeking to simplify tax laws and rules through technology.

Mr. Abolins is a graduate of the University of Southern Cali-
fornia and the Boston University School of Law. He is licensed to
practice law in Massachusetts and is a member of the Taxation sec-
tion of the American Bar Association. Mr. Abolins frequently
speaks at sales and use tax or e-commerce tax automation policy
meetings to such entities as the Streamlined Sales Tax Project, the
National Governors’ Association, the U.S. Conference of Mayors,
the National Conference of State Legislatures, the Multistate Tax
Commission, the Northwest Regional Sales Tax Pilot Project, and
the Louisiana Association of Tax Administrators.

As I said to Representative Cox at our last hearing, it is always
good to have a fellow Trojan here, and we appreciate your being
with us today, Mr. Abolins.

We have been joined by two additional Members of our Sub-
committee, and I would like to call on them if they have any open-
ing statements.

Mr. Issa, the distinguished gentleman from California.

Mr. IssA. Thank you. Since I came late from International Rela-
tions, I will make mine very brief.

I repeatedly have been both on the business side and now on the
congressional side in these kinds of hearings and meetings, and the
consistent pattern of how do we tax, do we tax, don’t we tax, what
is a lost revenue seems to always center on treating the Internet
separately. And I want to once again go on the record saying that
you can never treat Internet issues in a vacuum. There are bills
circulating around this House today that specifically try to say they
are going to do this to the Internet; but in my 20 years in business,
I can see their claims of defining nexus in various ways as altering
very quickly the relationship between the States and companies
outside of those States.

So I would just like to go on record very quickly as saying that
I have not yet found an Internet-only law, and I think that is prob-
ably the most important thing for everyone to focus on, is the unin-
tended consequences of trying to deal with this as other than inter-
state commerce that just happens to use a data phone instead of
a telephone.

Thank you.

Mr. BARR. I thank the gentleman from California.

We have also been joined by another distinguished Member of
the Subcommittee, the gentleman from New York, Mr. Nadler, and
he is recognized for any opening statement.

Mr. NADLER. Thank you. I too will be brief, and I thank the
Chairman.

Let me first say I agree with the remarks of my distinguished
colleague from California, Mr. Issa, about not considering the Inter-
net in a vacuum.
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I think it is important to promote Internet commerce, to promote
e-commerce, that we continue a prohibition on taxes to access the
Internet and on multiple taxation of the Internet.

Having said that, I have to say something else, too. That is, our
goal, or one of our goals, ought to be to make the economy of the
United States as efficient as possible and to have as rapid economic
growth as possible. To do that, you want economic choices to be
made on the basis of economics, not on the basis of taxes, and dif-
ferent modes should not have different tax treatments. And people,
in deciding whether to buy something at the neighborhood store or
at the mall on the one hand, or online at the other hand, should
consider whatever they want to consider, but not differential tax
consequences. We should not be favoring the Internet by saying
there are no sales or use tax on things purchased over the Internet,
and we should not be favoring the bricks-and-mortar by giving
them preferential tax status.

The economy will be most efficient and most productive when
economic decisions are made on a level taxation playing field.
Therefore, I think it is imperative, for that reason as well as for
the reason of protecting the tax bases of the State and local govern-
ments, which some might not think ought to be protected because
they have an ideology that no government at any level should do
anything, but for those of us who do not share that ideology, we
do have an interest in protecting the tax bases of the State and
local government as well. So for both of those reasons, it is impor-
tant that we enable State and local government to levy sales and
use taxes if they wish to—it is their choice, or should be their
choice—on products purchased over the Internet as well as prod-
ucts purchased at the local store. And figuring out how to do that
without subjecting a seller to 6,900 different tax computations is
one of the things that the States through the State Governors are
trying to do, and I hope that as part of extending the moratorium
on access and multiple taxes, we will solve the problem and be able
to enable the States and local governments to effectively levy use
and sales taxes if they wish to.

I thank the Chairman, and I yield back.

Mr. BARR. I thank the gentleman from New York.

We are also happy to be joined by the gentlelady from Pennsyl-
vania, Ms. Hart, and she is now recognized for any opening state-
ment she might care to make.

Ms. HART. Thank you, Mr. Chairman, and I want to thank our
distinguished panelists for taking the time to be with us today.

This is an issue that we wrestled with in the State legislature
when I served in Pennsylvania as a State Senator and I chaired
the Senate Finance Committee, which had the charge of dealing
with taxes. What we decided to do at that time was nothing. We
were big fans of the moratorium and basically looked at it sort of
if we are going to act at all, the best thing to do would not be to
place more taxes on more sales, but to try to find a way to just get
rid of the tax to begin with.

Now, wouldn’t that be great, and in a perfect world, obviously,
we would not all be sitting here. However, we obviously have to
consider some of the issues that have been brought before us by the
retailers, who have brought before us the issue, of course, of wheth-
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er we are being fair or not—and they believe, of course, that we
are not being fair if we allow one mode of sales to not be taxed
while another is.

So there are lots of issues out there, and it is something that I
know this Congress has looked at prior to my joining it, and I am
pleased now to be part of this Committee so that I can hopefully
be part of the solution. But I am eager to hear from our panelists,
and I thank the Chairman.

Mr. BARR. I thank the gentlelady.

As I mentioned a few moments ago, we expected to be joined by
some Members of the full Judiciary Committee who, although not
Members of the Subcommittee, have a keen interest in matters be-
fore this Subcommittee, and we are pleased to welcome two Mem-
bers of the Judiciary Committee who fall into that category, the
gentleman from Virginia, Mr. Goodlatte, and the gentleman from
Alabama, Mr. Bachus.

With the unanimous consent of the Committee, I would like to
recognize those two gentlemen for 2 minutes each for any state-
ment for the record they might care to make.

The gentleman from Virginia is recognized for 2 minutes.

Mr. GOODLATTE. Thank you, Mr. Chairman. I very much appre-
ciate the opportunity to again join your panel as we address this
very important issue.

I am a strong supporter of the legislation introduced by Con-
gressman Cox which would extend the moratorium on new and dis-
criminatory taxes on the Internet. I think we have a long way to
go before it is appropriate for the Congress to address—I think the
States have a long way to go before it is appropriate for the Con-
gress to address the sales tax issue.

But another issue that has come up that I would like to bring
to the Committee’s attention is contained in legislation that I intro-
duced yesterday along with Congressman Boucher, with Congress-
man Cox, as a matter of fact, as a cosponsor of the legislation, that
addresses an issue that was raised by the Advisory Commission on
Electronic Commerce, the chairman of which is the Governor of
Virginia, Jim Gilmore. The majority on that commission rec-
ommended that Congress establish national standards for when
States can impose business activity taxes.

In point of fact, the Congress did pass legislation in this area
over 40 years ago, but that legislation, which is Public Law 86-272,
is out-of-date. It was limited to dealing with tangible personal
property—the nature of interstate transactions, particularly with
the use of intangible personal property on the Internet, the use of
trademarks, the use of various computer software and so on have
raised a whole net set of issues dealing with when it is appropriate
for States to impose various types of corporate and business activ-
ity taxes. Some States have attempted to do that just when a retail
store in the State puts out an ad that includes the logo of a com-
pany that has no other nexus with the State but that their product
is sold by that retail store, attempting to impose corporate taxes on
that out-of-State corporation just for that very marginal contact. So
we think that law needs to be updated. We think that the legisla-
tion dealing with the tax moratorium is the perfect vehicle for
doing that, because these issues are so closely related.
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As a result, it is my hope that the Committee will look at that
legislation and consider it favorably in terms of giving the State a
clear standard of when they can impose business activity taxes and
when they cannot.

Mr. Chairman, I thank you for allowing me to participate today.

Mr. BARR. I thank the gentleman from Virginia.

We also welcome to the Subcommittee’s deliberations another
distinguished Member of the full Judiciary Committee, Mr. Bachus
from Alabama, and with unanimous consent, I would like to recog-
nize him for 2 minutes for an opening statement.

Mr. BACHUS. I appreciate it, Mr. Chairman.

Mr. Chairman and Members of the Committee, if you poll people
about what is the most important thing to them, usually education
comes out first and second. They are concerned about education,
they are concerned about their children getting a good education.

Now, how do we pay for our children’s education, those of us like
my five children who went through public schools? We pay through
State and local taxes. Ninety-eight percent of the cost of public edu-
cation is State and local taxes. How are those public educations de-
livered? What pays for them? Well, it is State and local taxes. And
if you take a State like Arizona, 44 percent of the State revenues
in Arizona for the State of Arizona are raised through sales tax. If
you take California, 32 percent; if you take Pennsylvania, it is 31
percent; if you take Georgia, it is 35 percent. And that is the State
tax. If you are talking about local taxes, over 50 percent of your
local taxes are sales taxes.

What we have right now is those taxes being undermined, be-
cause more and more people are going to the Internet, and they are
buying stuff off the Internet or through catalog sales. When they
do that, the sales tax which the people of those States and those
cities have lawfully adopted and say “We will pay,” those sales
taxes are not collected, and as a result, law enforcement officers,
police, firemen, teachers—the money is coming right out of their
pockets.

The Supreme Court said that Congress could act to remedy this.
We have not acted since 1992, and in my home State of alabama,
we are beginning to lay off teachers. Our education budget is in pro
ration. And in the State of Alabama, as I said, only 27 percent of
our taxes are collected by sales taxes. In Pennsylvania, it is 31 per-
cent; in Arizona, as I said, it is 44 percent.

So if you want to take money out of education, if you want to
take money out of police protection and fire protection and local
governments, then oppose Ernie Istook’s bill, or vote against it, or
put it off. But to me, it is unconscionable that this Congress con-
tinue to tell people in the State of Alabama and the State of Penn-
sylvania and the State of Arizona and the State of California who
have passed these taxes, many of them in referendums, that we
will not give them the mechanism to collect the taxes.

I will close by saying that those taxes that are to be paid are by
the people in those States that have agreed to pay those taxes. We
ought to give them a mechanism. Mr. Norquist has said many
times that local government is the best for our dollar; it is the most
efficient—not Federal Government. He has advocated closing sev-
eral Federal programs and letting the States and local govern-
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ments assume those programs. He is against Mr. Istook’s bill, so
again, as far as I am concerned, he is compromising; he is preach-
ing one thing, but he is doing another.

Thank you.

Mr. BARR. On that positive note, we will move to the witnesses.

I appreciate very much all of the Members of the full Committee
and Subcommittee being here. I appreciate the patience of our
panel of witnesses.

Mr. Istook, you are certainly very familiar with the 5-minute
rule, and I would urge all the witnesses, in light of the fact that
we may very well be interrupted at some point or points during the
proceedings with floor votes since we do have legislation on the
floor, that each one of you please try to pay attention as closely as
possible to the red, the yellow, and the green lights.

Also let me state for the record that your full statements and any
supporting material that you would like considered as part of the
official record will be so considered, so do not feel that you have
to go through your entire statement; you might want to just take
your 5 minutes to hit the highlights of it so we can then move on
to the questions.

I am very pleased to recognize our colleague from Oklahoma,
Representative Ernest Istook, for 5 minutes.

STATEMENT OF ERNEST J. ISTOOK, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF OKLAHOMA

Mr. IsToOK. Thank you very much, Mr. Chairman, Ranking
Member Watt, and Members of the Subcommittee.

I appreciate the chance to testify on an issue that really goes
back to issues of fairness, equity, and States’ rights.

Sometime soon, when we are going to be asked to vote on legisla-
tion to extend the current moratorium against Internet access
taxes and against multiple and discriminatory Internet taxes, a
moratorium which I support—but at that time, we also, I believe,
need to consider handling the underlying problems in a manner
that assures that the moratorium itself does not become a problem.

What will happen if Congress fails to enable States to establish
a simplified system to collect sales or use taxes from remote sell-
ers? The consequence will be a major shift of more power to the
Federal Government, reducing the power of State and local govern-
ments. The only alternative that I foresee is that States and com-
munities would push hard to increase property taxes and income
taxes to replace the tax loss from their sales and use tax base. Per-
sonally, I find the alternative of increasing property or income
taxes unacceptable.

Rather than focusing on whether to enable the States, it would
be far more constructive if we were having hearings to focus on
working out the details and resolve the legitimate underlying policy
issues. They are not intractable; they can be resolved. But unfortu-
nately, the reluctance of some to couple the simplification effort
with the moratorium legislation is making it more difficult to re-
solve the details.

Nobody should have the misimpression that the Internet commu-
nity or the high-tech community are united against legislation such
as I am offering. Many of those in fact have joined with brick-and-
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mortar merchants in groups such as the E-Fairness Coalition. An-
other example is the AEA, formerly known as the American Elec-
tronics Association, founded in 1943, which describes itself as the
high-tech industry’s largest trade association. Their over 3,500
members include all sizes and types of high-tech companies. Lit-
erally, their membership goes from A to zebra; along the way, it
includes America Online, Cisco, Compaq, Hewlett-Packard, Intel,
Microsoft, Motorola, Novell, Sun, and so forth. You will find all the
major players and the heavy hitters of the Internet are within the
ranks of the AEA.

I would like to quote to you from the AEA’s 2001 Public Policy
Report position paper. You can find this and their other materials
on the web at aeanet.org.

I quote: “AEA does not oppose Internet taxation, but taxation,
whether intentionally designed or not, that discriminates against
the Internet.”

“Congress should therefore pass the moratorium extension on
new or discriminatory taxes on the Internet, permanently ban ac-
cess taxes, and direct the States to simplify their sales tax rules.
While the moratorium extension is important, it will be rendered
inconsequential unless the State use the extended moratorium pe-
riod to simplify and harmonize their sales tax systems. Adoption of
meaningful sales tax simplification, in contrast, will give con-
sumers and business the certainty and clarity that currently does
not exist and provide a potent stimulus to the e-marketplace.” End
of quotation from the American Electronics Association.

As these businesses can tell you, Mr. Chairman, the current
patchwork quilt is a major headache to administer. We can assist
e-commerce if we assist in the simplification that brings equity and
fairness and honors States’ rights along with it.

There was a very unusual vote we had a year ago on May 10,
when I offered an amendment focusing on the simplification issue
and giving States incentive to pursue it. I offered that amendment
to Mr. Cox’s legislation last year, which parallelled what is before
you now. The House voted to adopt my amendment 289 to 138;
more than two-thirds of the Members of our body agreed that these
issues need to move in tandem. It was unusual, because we had
conservatives and liberals on the same side on this particular one.

As a conservative who certainly opposes higher taxes, I under-
stand nevertheless that we have the 10th amendment, that the
rights not expressly granted to the Federal Government belong to
the States and the people thereof. It is their right to determine the
level of their taxation. If we rob them of their ability to finance
local and State government, we are undercutting the ability of
State and local governments to make their own decisions—we are
shifting power to Washington, D.C.

Because taxes are too high, some people automatically thumb
their noses at any tax and sometimes make a Robin Hood out of
people who choose to flaunt their taxes. But not everybody who
flaunts taxes is doing so out of principle; many people do it out of
their own personal financial interest.

The issue is not just the Internet, it is not just interstate com-
merce. It is federalism. It is the right to have a system where
States and local governments have their own decisions. We have
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the ability to permit or deny fairness and equity to come back to
the system from which it has been missing.

The National Governors’ Association in a bipartisan manner has
called upon this Congress to enact legislation such as I propose. I
am pleased that the NGA through testimony to this Subcommittee
by its vice chairman, Michigan Governor John Engler, last month
expressed its support for H.R. 1410, which I am sponsoring.

As Governor Engler testified: “The Governors recommend that
Congress use any extension of the Internet Tax Freedom act as an
important opportunity to enact legislation establishing a procedure
that would encourage States and localities to continue their initia-
tive to develop and implement a simplified and streamlined sales
tax system.”

“Four out of every five States,” Governor Engler testified, are
willing to simplify their systems to work together to do it. They
simply need the green light and the cooperation of this Congress.

Mr. Chairman, you have the remainder of my testimony in writ-
ten form, and I would simply repeat that Internet merchants have
long been asking for a simplified uniform sales tax system. Those
that seek to comply with sales and use tax laws are indeed caught
up in complexity—another type of “web” if you will. We need to as-
sist them at the same time as we assist State and local govern-
ments so that we in Congress and in Washington, D.C. are not the
only game in town, we are not the only ones that, through the
power of the purse, are able to exercise Government power. We
need to respect the 10th amendment and, whether we like their
levels of taxation or not, respect the abilities of State and local gov-
ernments by enacting legislation such as H.R. 1410.

Thank you, Mr. Chairman.

Mr. BARR. Thank you very much, Mr. Istook.

[The prepared statement of Mr. Istook follows:]

PREPARED STATEMENT OF THE HONORABLE ERNEST J. ISTOOK, JR., A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF OKLAHOMA

Mr. Chairman, Members of the Subcommittee, I thank you for the opportunity to
testify today on an issue of fairness and equity.

Sometime soon, the House will be asked to vote on important legislation to extend
the current moratorium against Internet access taxes and against multiple and dis-
criminatory Internet taxes. I support that moratorium. More importantly, I support
the need to handle this in a manner that permanently resolves the underlying prob-
lems, and in a manner that assures the moratorium itself does not create major
problems.

What will happen if Congress fails to enable states to establish a simplified sys-
tem to collect sales or use taxes from remote sellers? The consequence will be a
major shift of more power to the national government, reducing the power of state
and local governments. The only alternative I see is that states and communities
will push hard to increase property taxes and income taxes, to replace the tax loss
from their sales tax base, and I find that alternative unacceptable.

Rather than focusing on whether to enable the states, it would be far more con-
structive to focus on working out the details, and resolving some legitimate under-
lying policy issues. Fortunately, they are not intractable issues; all of them can be
resolved. Unfortunately, the reluctance of some to couple the simplification effort
with the moratorium legislation is making it more difficult to resolves those details.

Nobody should have the misimpression that the Internet community, or the high-
tech community, are united against legislation such as I'm offering. Many of these
joined the “brick-and-mortar” merchants in groups such as the E-Fairness Coalition.
Another example is the AeA, formerly known as the American Electronics Associa-
tion, founded in 1943, which describes itself as the high-tech industry’s largest trade
association. Their over 3,500 members include all sizes and types of high-tech com-
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panies. Literally, their members go from A to Zebra, along the way including Amer-
ica Online, Cisco, Compaq, Hewlett-Packard, Intel, Microsoft, Motorola, Novell, Sun,
and so forth. You will find all the major players and heavy-hitters of the Internet
within their ranks.

I quote to you from the AeA’s 2001 Public Policy Report position paper, which of
course you can find on their Internet website, at aeanet.org:

“AeA does not oppose Internet taxation, but taxation, whether intentionally
designed or not, that discriminates against the Internet.

“Congress should therefore pass the moratorium extension on new or dis-
criminatory taxes on the Internet, permanently ban access taxes, and direct the
states to simplify their sales tax rules. While the moratorium extension is impor-
tant, it will be rendered inconsequential unless the states use the extended mora-
torium period to simplify and harmonize their sales tax systems. . . . Adoption
of meaningful sales tax simplification, in contrast, will give consumers and busi-
ness the certainty and clarity that currently does not exist and provide a potent
stimulus to the e-marketplace.” [Emphasis added.]

As they can tell you, Mr. Chairman, the current patchwork quilt of different sales
and use tax provisions is a major administration headache for companies that are
diligent in trying to comply fully. These businesses will benefit from the tax sim-
plification effort contained in my bill, and its counterpart in the U.S. Senate. I urge
you and all others, Mr. Chairman, to heed this solid counsel from within the Inter-
net and high-tech industry. A moratorium, by itself, fixes nothing; instead it be-
comes only an excuse for perpetual delay in solving problems. Let’s not pretend
we've done something when all we’ve done is to procrastinate.

The current moratorium has created problems both because it has been misunder-
stood and because it has often been misrepresented. Let me hasten to add that I'm
not aware of any Members of Congress who have deliberately sought to misrepre-
sent the moratorium. So what is it that is misunderstood or misrepresented? It’s the
mistaken impression that the moratorium is a prohibition on the ability of states
to apply their normal sales tax laws to retail sales that involve the Internet. That
erroneous impression became a barrier against resolving a major problem, a prob-
lem that goes to the heart of our system of government—the rights of the states
versus the rights of the federal government.

The effort to resolve this problem has created an unusual coalition, one that
brought together two-thirds of this House—289 Members—on a key vote on this
topic last year. That was the 289-138 vote on the amendment I offered to Mr. Cox’
HR 3709 last year, which parallels HR 1552 and HR 1675 that Mr. Cox is offering
this year. And the amendment I offered last year that prevailed by 289-138 is this
year reflected in HR 1410, which I've authored with Mr. Delahunt of Massachusetts,
and others, and which is the topic of this hearing.

Why should we assure that HR 1410 receives a floor vote, and that HR 1552 and
HR 1675 should be considered only in combination with HR 1410? The answer is
that 289-138 vote, which demonstrated the will of this House of Congress.

The vote was unusual because some of the most conservative and some of the
most liberal House Members found themselves on the same side. Ever since then,
some people have marveled at that, so let me explain it this way: As a principled
conservative, I ask my fellow conservatives, “Under our Constitution, should the fed-
eral government regulate the level of state taxes? Since we desire lower taxes,
would we vote to create a federal statute to cap too-high income taxes in one state,
too-high sales taxes in another state, and too-high property taxes in still another?
Or would we accept that these are local matters governed by the Tenth Amendment,
reserving to the states, and to the people thereof, all powers not expressly delegated
by our Constitution to the federal government.” Yes, Congress has the power and
duty to regulate interstate commerce, but that does not give us authority to dictate
state or local tax levels.

As someone who believes that taxes are too high—certainly at the federal level
and very often at the state level—I still recognize that my opposition to high taxes
does not justify federal usurpation of the Tenth Amendment constitutional rights of
the states and their people. High taxes are a challenge at every level; but at least
it’s easier to hold public officials accountable at the state and local levels.

Because America’s taxes are too high, some people and groups have made tax op-
position their very highest priority, and that has also created some strange political
bedfellows. In the eyes of some, anyone who thumbs their nose at unpopular taxes
becomes a hero, even if their motive is purely to enrich themselves, not principled
tax relief for everyone. Those who flaunt tax laws are not modern-day Robin Hoods;
they are not taking from the rich to give to the poor. They are simply taking for
themselves. Remember that at the Boston Tea Party, they dumped the tea into Bos-
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ton Harbor; they didn’t turn a profit on their own protest; they destroyed the tea
and accepted the loss.

We have all heard the cry! “Don’t tax the Internet!” What a great bumper-sticker.
Nobody likes taxes. But we understand that taxes pay for roads, police and fire de-
partments, water systems, etc. Those who simply cry, “Don’t Tax the Internet!” fail
to tell the rest of the story. Their full motto actually is “Don’t Tax the Internet—
Tax Everyone Else Instead!” I don’t hear them objecting to taxes on automobiles,
or restaurants, or clothing, or any other distinct sector of our economy.

Just because taxes today are too high doesn’t mean it’s right to ignore the need
for taxes to be fair and to be equal. Remember the judge who refused to hear a com-
plaint about unequal justice? “It’s not unequal,” he answered. “I treat everybody
equally bad.” We'll never lower taxes that are too high if we don’t share the same
burdens, and everyone doesn’t feel the impact. Those who don’t pay taxes have no
incentive to help fix the problems of taxpayers.

The issue is not simply the Internet, and it’s not simply interstate commerce. The
issue is federalism. Just as federalism (or states’ rights) is threatened when the fed-
eral government usurps decisions that should be made on a state or local level, it
is likewise threatened when the federal government by action or inaction incapaci-
tates state and local government thru the destruction of their tax base, meaning
that if they want resources they must come to Washington to ask for them, and be-
come more dependent than they already are on federal grants and appropriations.
Such an environment also threatens tax competition, because if all effective taxing
authority resides in Washington, it’s meaningless for the states to compete by offer-
ing better, lower taxes.

Of course, for those who want higher state and local income taxes, or higher state
and local property taxes, the destruction of the state and local sales tax base is a
no-brainer. For the rest of us, preserving that tax base is preserving local ability
to act on schools, roads, police and fire protection, public health and a host of other
issues.

H.R. 1410 simply supports this federalist perspective. It permits—it does not com-
pell—states to agree on a uniform system that is not permitted to tax Internet ac-
cess and does not permit discriminatory or duplicative taxes. It simply permits fair
and equal treatment for Internet and non-Internet retailers—not a tax increase and
not new taxes.

Forty-five states including the states of Virginia and Texas currently impose sales
and use taxes on the purchase of products and goods. Main Street retailers are re-
quired to collect these taxes on behalf of the states. However, Congressional inaction
since the U.S. Supreme Court’s Quill decision continues to generate confusion, be-
cause most people overlook the use tax requirements that uniformly accompany the
sales tax requirements. By law, consumers who don’t pay sales taxes are still re-
quired to pay use taxes. These “use” taxes exist in all 45 states that impose sales
tax, and have NOT been banned either by the courts or by any Congressional bill
or moratorium.

The National Governors’ Association has called upon this Congress to enact legis-
lation such as I propose. I'm pleased that the NGA, through testimony to this sub-
committee by its Vice-Chairman, Michigan Governor John Engler, last month ex-
pressed its support for HR 1410. As Governor Engler testified:

“Preemption of state regulatory authority and restrictions on state revenue
sources is becoming a very serious intrusion into state sovereignty. . .

“The Governors recommend that Congress use any extension of ‘the Internet
Tax Freedom Act as an important opportunity to enact legislation establishing
a procedure that would encourage states and localities to continue their initia-
tive to develop and implement a simplified and streamlined sales tax system.

erica’s Governors support the simplifications contained in H.R. 1410, in-
troduced by Representatives Istook and Delahunt, to reduce the burden of state
and local sales tax compliance and to save the nation’s economy millions of dol-
lars by bringing our tax system into the 21st century.

“Mr. Chairman—four out of every five states are willing to simplify their sys-
tems and dramatically reduce the complexity and cost of collection for all sell-
ers. I believe that shows our commitment to adapt to the new economy and to
grow with the Internet.”

HR 1410 bill enables the states to collect this tax revenue that is already due.
And this is where misunderstandings creep in, and where the federal moratorium
has made things worse. Whether deliberately or not, many supporters of the morato-
rium have created the misimpression that these use taxes are banned by the mora-
torium. What’s worse, some have deliberately tried to spread that misinformation.
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This time, it’s not Congressional inaction but is Congressional action that has com-
pounded the problems for the states.

There are growing efforts to profit from this inequity! One aspect is the growth
in online sales. Monthly online sales in March were reported to be $3.6-billion—36
percent increase from a year earlier. Another aspect is that many companies have
already set-up separate e-commerce subsidiaries specifically for the purpose of
avoiding sales tax. For example, I quote from one specialty publication, the E-Com-
merce Tax Alert Volume 1 (March 2000), which advised readers, and I quote:

“Internet tax headaches and the accompanying competitive disadvantages may be
avoided by setting up a nexus-breaking subsidiary to shield transactions from sales
tax collection duties.”

We have many examples of retail stores setting up an Internet kiosk inside their
store, to provide access to their e-commerce subsidiary. Here’s how one method
works: A customer makes their selection in the store, then enters it into the online
computer, purchases the item online without paying sales or use tax, then walks
over to the counter and picks up their purchase. This is happening right now. It
distorts the business sector and its normal competitive and free enterprise incen-
tives.

Mr. Chairman, we need to level the playing field, which HR 1410 does. Not only
does it provide equality of tax treatment, but also removes the artificial incentive
for a merchant to seek competitive advantage not by being better businessmen, but
by lowering net prices 10% or so by not requiring customers to pay sales or use
taxes. Whether it’s sales taxes, income taxes, property taxes, gasoline taxes or other
excise taxes, anybody can drive out competition with that kind of special advantage.

That’s part of equal treatment under our laws.

The bill is pro-State’s Rights, but it requires states to cooperate. It gives states
the ability to enter into a national compact establishing a simple and unified sales
tax system. Once 20 states enter the compact, those states would have the right to
require merchants who ship goods into their state to collect sales tax. That is the
nexus, the place of delivery. The reason for using place of delivery, rather than place
of shipment, is that the common incidence of taxation in sales and use taxes falls
on the purchaser, not the seller. The seller is a collector, albeit an involuntary one—
which is why states typically permit the seller’s expenses for this to be subtracted
from the taxes they collect, to reimburse the seller for the expense of handling the
taxes. Further, to assure that this nexus is significant, the bill exempts those E-
commerce merchants with under $5 million in annual gross sales. Finally, it extends
the moratorium prohibiting Internet access taxes until December 31, 2005.

Internet merchants have long been asking for a simplified uniform sales tax col-
lection system so they don’t have to deal with a patchwork quilt of different state
and local tax rates. And local merchants want to be sure their Internet competitors
don’t get an unfair advantage by failing to collect sales taxes. Again, my bill solves
this dilemma. As a strong proponent of states’ rights, states should be empowered
to work these problems out rather than have Congress undercut and potentially de-
stroy state and local tax systems.

Mr. Chairman, in conclusion, when we are asked to vote on an extension of the
Internet access moratorium, we should do the fair and equitable thing and include
a provision that allows states to move forward in streamlining their sales tax collec-
tion.

Thank you.

Mr. BARR. I would now like to call on the distinguished gen-
tleman, Mr. Grover Norquist.

STATEMENT OF GROVER G. NORQUIST, PRESIDENT, AMERI-
CANS FOR TAX REFORM, AND MEMBER, ADVISORY COMMIS-
SION ON ELECTRONIC COMMERCE

Mr. NorQUIST. Thank you, Mr. Chairman.

I served on the Advisory Commission on Electronic Commerce,
and the one issue that all the commissioners could agree on was
that the moratorium on access charges and discriminatory taxes on
the Internet should be made permanent. I very much support Chris
Cox’ legislation to do so, and I have talked to all the other national
taxpayer groups, and they are in agreement that that should be
made permanent.
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There are a couple of reasons for this. First of all, the Commerce
Clause is not a loophole. It was actually a good idea; they did it
on purpose. It is very important that we not allow politicians in 50
State and thousands of government to tear the national market
into shreds. Congress in is wisdom passed the 4R law, which pro-
tects railroads and other industries from having every mile of track
taxed by every State and local government that they go through,
and protecting the Internet as we protect airlines and trucks and
rails and pipelines is a good idea and should be continued.

The other is an issue that some people used to consider impor-
tant, and that is the digital divide. We should have the moratorium
made permanent so that we do not throw taxes on Internet access
so that lower-income people have a challenge getting online. So we
endorse Chris Cox’ legislation and also the Goodlatte-Boucher legis-
lation on nexus and business activities taxes as well.

What we are here to talk about as well is the effort by some poli-
ticians to hold the Internet tax moratorium hostage. People who
know that this is a popular bill are trying to tack on something
that is not very popular. There are a number of politicians who do
not like the present Constitutional law, the Quill decision uphold-
ing the Commerce Clause; a lot of local politicians, State politi-
cians, think it would be a very wise idea, a good idea, if they could
tax people in other States. The advantage of taxing people in other
States and other counties is that they cannot vote against you. It
is the big government politician’s dream and is exactly why Con-
gress in its wisdom and the Constitution forbids this.

There are two arguments that we have heard raised as to why
we have to allow politicians in one State to tax businesses and citi-
zens in another State. The first is there is going to be massive rev-
enue loss, and we have had this crisis three times. The first was
under catalogs in the fifties and sixties. Catalog sales have never
been more than 2 or 3 percent of sales. Sales revenues have gone
up every year in every State. The catalog scare was not real.

Then, we had the services scare in the eighties—remember, ev-
erything was going to be services—no more goods produced ever
again—and since sales taxes tend to be on goods, not services, we
were not going to have any policy or education or firemen because
of the services boom, just like the catalog boom.

Now, recently, we had the Internet boom. We are not going to
have any policemen or any schools or any roads because everybody
is going to buy ham sandwiches and their clothes over the Internet.
And of course, the Internet is about 1 percent of sales, and I would
have thought that the recent economic news would have been
picked up by some of these politicians and realize that the Internet
is not about to be where everybody buys their goods and services.
State revenues on sales taxes are increasing, unfortunately, not de-
creasing, and State governments are flush with resources around
the country.

The other argument we hear is the fairness argument. It is a
false argument. It is if you buy $100 worth of books in Utah, you
pay $6 in tax; if you buy $100 worth of books from amazon.com in
Utah, Utah does not under the Constitution have the right to make
amazon.com collect taxes for them, so you do not pay that 6 percent
tax; you simply pay $12 shipping fees. And if the $100 worth of
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books weighs more than 5 pounds, it is $24. On all but furniture,
the shipping fees are larger than the taxes.

The fairness argument is just nonsensical and does not hold up
to looking into it. And we keep hearing it, but I have suggested to
Governor Leavitt and others who put this forward that if we cap
sales taxes, if we never charge more than, say, $200 on sales taxes
on any amount of furniture, then the sales tax would always be
lower than the shipping fees, and the problem would be solved, but
it just does not give the governments, some of the governments
that want more of your money, access to it.

Lastly, the question here—and it was touched on earlier. There
are two views. One is States’ rights—the argument advanced by
George Wallace that he is allowed to do anything he wants to the
people in his State. That is not where we ought to be. Ronald Rea-
gan’s federalism is where we ought to be. We want governments to
compete with each other to provide the best government at the low-
est cost. We do not need a milk cartel on the Internet, where we
get the governments to agree that we will all cartelize like the Eu-
ropean Union is doing to keep Ireland from having lower taxes, or
one State from having lower taxes. We want the States to compete
and local governments and counties to provide the best government
at the lowest cost around the country, and the more competent
Governors such as Governor Gilmore and Governor Swift of Massa-
chusetts and Governor Owens of Colorado have been very clear
that they want to compete, and they do not want to force other
States to have higher taxes, and they do not want to try to tax peo-
ple in other States.

I am coming to the end of my 5 minutes. I would simply add that
privacy concerns are another reason to reject the idea of having the
central government know everything you bought in your entire life,
how much you paid for it, and where you physically worked and
where you lived when you bought it. This strikes me as a real pri-
vacy nightmare and can certainly be avoided by extending the mor-
atorium and not holding this hostage to some of the politicians who
want to raise taxes at the State level.

Thank you.

Mr. BARR. Thank you very much, Mr. Norquist.

[The prepared statement of Mr. Norquist follows:]

PREPARED STATEMENT OF GROVER G. NORQUIST

Thank you Chairman Barr and Mr. Watt for holding this hearing today on what
I believe to be one of the most important topics facing the Internet. I appreciate the
opportunity to share my views before this panel and look forward to any additional
questions.

Americans for Tax Reform strongly believes that we should extend the Internet tax
moratorium permanently, before the October 21, 2001 deadline, put in place by an
Act of Congress in 1998. In order to ensure that this new, vibrant sector of the econ-
omy continues to grow and flourish without government intrusion, Congress must
act again to protect taxpayers, and you should act now.

As a member of the Advisory Commission on Electronic Commerce, I listened to
the debates over this issue and had many opportunities to study all aspects of the
competing arguments. The one principle that rose to the forefront was this: without
an Act of Congress to protect the growth of this industry, state and local govern-
ments would levy taxes and strangle this growing sector of the economy. Indeed, be-
fore the original 1998 Internet Tax Freedom Act was signed into law, 10 states had
already begun applying access charges to the Internet. Let’s all take a moment to
think about that—the closest thing to a revolution our economy has seen in the last
decade is the growth of the Internet and e-commerce. In order to expand their cof-
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fers by a few dollars, state and local governments were already working to make
it more expensive for all Americans to access the Internet—in effect, ensuring that
the poor were excluded from the new economy due to the nature of these taxes.
These politicians were thinking of their own spending special interests—not their
constituents.

Knowing that ten states began taxing Internet access in 1998 just before Congress
acted, there is no doubt that should this moratorium lapse without an extension,
more taxes will be applied. Without this permanent extension, bits and pieces of the
Internet backbone will be taxed at different rates and across multiple jurisdictions,
overwhelming companies in a sea of regulations and paperwork. Each different
strand of the net that runs through various jurisdictions will be subject to hundreds
of different taxes and regulations, all with the end result of trampling down this
new medium and any anticipated growth. Higher costs mean that less money will
be spent on this growing medium, and we will soon be facing an even larger eco-
nomic slow down in the high tech industry. Rather than encouraging growth and
investment, these taxes will kill the Internet.

The Internet is not unique in its use as an aid to interstate commerce. It is not
the only connection between states and local jurisdictions. The railroad and airplane
industries also aid traffic, sales and exports between the states. The difference be-
tween these major sales highways is that the railroad, trucking and airplane indus-
tries have been provided protection by the Constitution’s Commerce Clause and the
Congress from discriminatory and burdensome taxation, called the 4R law. This law
protects properties owned by one of these interests from higher taxes than sur-
rounding areas. In other words, properties owned by railroad companies where
tracks are laid and switches manned cannot be taxed at higher rates than the busi-
ness property adjacent to it that might be owned by a local land developer or other
kind of business. Historically, railroads were owned by businesses headquartered
out of state. The only presence in an area would not be a person, but would instead
be a railroad track—something that obviously doesn’t vote and cannot hold local offi-
cials accountable for legislating bad laws. These local representatives would go after
the out-of-state railroad owner with higher taxes on the property the railroad track
ran across, without the threat of being tossed out of office. Local officials had it
made, until 1976 when Congress stepped in and asserted jurisdiction over interstate
commerce.

Those same tactics are being seen today over the Internet. State and local govern-
ments want to tax out of state companies that provide fiber optics or telephone
wires in a state, knowing that these companies will have no power to influence local
lawmakers and kick them out for imposing higher taxes. It’s taxation without rep-
resentation and it is wrong. It amounts to a government shakedown of the Internet.
These tactics hold the high tech industry hostage to state and local governments to
a degree never seen before.

Additionally, the threat of mandating sales tax collection by sellers out of state
is a potential burden so high that it will send companies out of business and kill
online commerce. The costs imposed on companies will be sent on to consumers in
higher prices for access and services, and lead even more companies to bankruptcy,
destroying this new market.

Some state and local governments, rather than seeing the detriment to their con-
stituents that these new taxes will impose, only see dollar signs. And these dollars
signs include more than just sales tax revenues. Once local taxers have the names
and numbers of out of state businesses, the next tax to be levied will be an out of
state business income tax, followed by licensing and use fees and the threat of au-
dits. The final straw will be the letter soliciting campaign contributions to rep-
resentatives—representatives that these business interests cannot even vote for.
The potential corruption and abuse of this system is staggering, and shouldn’t be
taken lightly.

That said, there are tech savvy politicians who understand the growth of the econ-
omy as an extension of the growth of the Internet. Politicians like Governors Gil-
more, Celucci and Owens are friends of the taxpayer and friends of the Internet for
their willingness to protect their constituents and businesses from additional tax-
ation and overly burdensome regulations. Governor Gilmore especially has been a
hero to the community and I was interested in his testimony at the last hearing.

Others, though, continue to peddle the phony notion that states are losing rev-
enue on online sales and schools and hospitals are carrying the brunt of this burden.
This is patently false, as it was when they first made this argument regarding cata-
log sales. Catalog sales have never grown over 3% and Internet sales, for all the
hype and the growth of the new medium, has not grown to even 1%. There is no
damage to local revenue streams, and states and locals should look to their own
budgets—not the budgets of out of state businesses—for their funding. Governments
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are notoriously bad at balancing their own books, but skilled at demanding fees
from taxpayers because of it.

Thus losing the strength of their argument, we are left with no reason to do an
end run around the Supreme Court’s Quill decision. Notably, this decision did not
say that state and local governments could not tax out of state sales, only that the
current system was overly burdensome. State and local governments seem to know
this as well—and that is why they are asking for Congress to get them out of their
current predicament. The Supreme Court insisted the tax system be simplified be-
fore businesses should be burdened with the work of the local tax revenue service.
Knowing this entails hard work, states and local governments have asked Congress
to do the heavy lifting for them. This is irresponsible. The burden has been laid on
those who crafted the myriad of laws in the first place, and they should shoulder
the responsibility of any change.

For those looking for limited government, lower prices, and few taxes, the sales
tax cartel is the wrong way to go. A national sales tax rate will diminish competi-
tion and provide more reasons for states and locals to apply more taxes. The current
system of multiple rates keeps jurisdictions like those in southern Washington on
the border of Oregon from applying even higher sales taxes than are there cur-
rently. It causes governments to think hard before applying taxes and driving con-
sumers out of their markets. This benefits consumers and encourages spending, ulti-
mately benefiting the economy.

Mr. BARR. Mr. Julian, you are recognized for 5 minutes, please,
Sir.

STATEMENT OF FRANK G. JULIAN, OPERATING VICE PRESI-
DENT AND TAX COUNSEL, FEDERATED DEPARTMENT
STORES, ON BEHALF OF THE DIRECT MARKETING ASSOCIA-
TION AND THE INTERNET TAX FAIRNESS COALITION

Mr. JULIAN. Thank you, Mr. Chairman.

Good afternoon. My name is Frank Julian. I am Operating Vice
President for Federated Department Stores.

Mr. BARR. I want to make sure the mike is a little bit closer to
make sure that the stenographer can pick you up and all of us can
hear properly.

Mr. JULIAN. Thank you, sir.

Good afternoon. My name is Frank Julian. I am Operating Vice
President for Federated Department Stores in Cincinnati.

Federated operates more than 450 department stores in 34
States under the names of Macy’s, Bloomingdale’s, Rich’s, and oth-
ers. Federated also has a significant direct-to-consumer presence
with its Fingerhut, Bloomingdale’s By Mail, and macys.com sub-
sidiaries.

I am here today on behalf of the Internet Tax Fairness Coalition,
an alliance of retail, technology, and communication companies.
The ITFC firmly believes that the moratorium against new and dis-
criminatory taxes on the Internet should be extended and that the
moratorium against taxes on Internet access should be made per-
manent.

While there is widespread support for extending these moratoria,
many have urged Congress to make collection of sales tax by re-
mote sellers a sine qua non to extending the moratoria. We do not
believe that these two issues are so intertwined that the moratoria
cannot be extended without addressing the sales tax issue.

The Constitution vests in Congress the authority to regulate
interstate commerce. This is a serious responsibility that Congress
should not abdicate to the States. Thus, to the extent Congress is
inclined to address the sales tax collection issue, we believe it is
imperative for Congress to require the States to substantially sim-
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plify their sales tax systems under parameters established by Con-
gress and then for Congress to evaluate the States’ simplification
efforts before granting them broad tax collection authority.

The level of simplification outlined in H.R. 1410 is inadequate.
In addition, by failing to have an affirmative congressional review
of the States’ simplification measures, this bill is calling on Con-
gress to shirk its responsibilities under the Commerce Clause.

As noted in my written testimony, the ITFC developed a list of
19 essential simplification parameters. Of these 19 principles, how-
ever, two that are among the most important to business are the
two that State and local governments have opposed most vigor-
ously—the first, only one sales and use tax rate and base per State;
and the second is bright-line nexus standards for business activity
taxes. Neither of these principles is included in H.R. 1410.

I am pleased that Congressman Goodlatte and Congressman
Boucher introduced a bill yesterday that does address business ac-
tivity tax nexus.

The States have begun simplification efforts through the Stream-
lined Sales Tax Project, or SSTP. In December, the SSTP released
a model act that it encouraged its member States to adopt. The
SSTP model includes some of the important simplification stand-
ards that we believe are essential. Many of the SSTP simplification
provisions, however, do not even become effective until 2006. In the
final analysis, this proposal falls into the category of “simplification
light.”

In January, the NCSL created its own version of a model act. If
the SSTP’s model is “simplification light,” the NCSL’s version is
clearly “simplification ultra-light.” As a result, there are now com-
peting versions of inadequate tax simplification being considered by
various States. For a topic in which the goal should be tax uni-
formity, this smacks of chaos and clearly underscores the need for
congressional oversight.

Simply relying on software is not the solution. From first-hand
experience, I can tell you that the software that exists today is not
capable of successfully navigating the 7,600 different sales tax
rates across the country or the myriad of rules imposed by those
7,600 different jurisdictions.

This Committee and others have been told that sales tax collec-
tion can be avoided if an Internet affiliate of a brick-and-mortar
store places a kiosk in the store at which consumers can place or-
ders for merchandise. This is simply not true. Under existing law,
a seller that has physical presence or nexus in a State through
property, employees, or agents is required to collect sales tax on all
of its sales made into that State. The presence of a remote seller’s
kiosk in a State, whether located in a related store or elsewhere,
would constitute nexus in that State for the remote seller, thus le-
gally obligating that remote seller to collect applicable sales tax on
all its sales made to customers in that State. The fact that the
kiosk is located in a retail store is also likely to cause that store
to become the agent of the remote seller, thus providing an addi-
tional basis for nexus.

To the extent there are remote sellers trying to take advantage
of this perceived loophole, the remedy is for State revenue authori-
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ties to enforce existing law. It does not require any act of Congress
or of the State legislature.

If Congress is going to address the sales tax simplification issue,
it must be cognizant of its responsibilities under the Commerce
Clause. Congress must assure that any grant of tax collection au-
thority to the States does not interfere with or place undue or dis-
criminatory burdens on interstate commerce.

The tax collection authority envisioned by H.R. 1410 fails to meet
this standard. Until this standard is simplified, the Supreme
Court’s rulings in National Bellas Hess and Quill must stand.
Granting the States the power to require remote sellers to collect
their sales tax should not be a condition precedent to perpetuating
the positive impact the 1998 Internet Tax Freedom act has had on
our economy.

Congress should act now to extend the moratorium and to per-
manently ban taxes on Internet access charges. Congressman Cox
has introduced legislation that would do just that.

Thank you, Mr. Chairman. I look forward to the Committee’s
questions.

Mr. BARR. Thank you, Mr. Julian, and I know I certainly appre-
ciate your addressing the infamous kiosk question which had come
up toward the end of the last hearing. We appreciate your address-
ing that up front.

[The prepared statement of Mr. Julian follows:]

PREPARED STATEMENT OF FRANK G. JULIAN
INTRODUCTION

Good afternoon. My name is Frank Julian. I am Operating Vice President and
Tax Counsel for Federated Department Stores, Inc. in Cincinnati, Ohio. Federated
is one of the nation’s leading department store retailers. We operate more than 400
department stores in 34 states under the names of Bloomingdale’s, Macy’s,
Burdines, Goldsmith’s, Lazarus, Liberty House, Rich’s, and The Bon Marché. Fed-
erated also has a significant direct mail catalog and electronic commerce business
wfith its Fingerhut, Bloomingdale’s By Mail, bloomingdales.com and Macys.com sub-
sidiaries.

Although Bloomingdale’s By Mail, bloomingdales.com and Macys.com are each
separate subsidiaries, they collect sales tax on sales into any state where
Bloomingdale’s and Macy’s, respectively, have department stores.

I am here today on behalf of the Internet Tax Fairness Coalition (“ITFC”). The
ITFC is an alliance of business, consumer, retail, technology and communications
companies and industry groups that promote clear and simple tax rules for the bor-
derless marketplace. I also chair the Tax Committee of The Direct Marketing Asso-
ciation. The DMA is one of the members of the ITFC.

SUMMARY OF POSITION

The ITFC firmly believes that the moratorium against new and discriminatory
taxes on the Internet should be extended, and the moratorium against taxes on
Internet access should be made permanent.

While there is widespread support for extending these moratoria, many have
urged Congress to make collection of sales tax by remote sellers a sine qua non to
extending the moratoria. We do not believe that these two issues are so intertwined
that the moratoria cannot be extended without addressing the sales tax issue. How-
ever, to the extent Congress is inclined to address the sales tax collection issue, we
believe it is imperative for Congress to require the states to substantially simplify
their sales tax systems, and then to evaluate the states’ simplification efforts, before
granting the states the authority to require remote sellers to collect their sales tax.

The level of simplification and Congressional review outlined in H.R. 1410 is inad-
equate.

The myriad of confusing and inconsistent state and local sales tax systems in ex-
istence today places tremendous burdens interstate commerce and the economy. The
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ITFC supports the following objectives for reducing the tax burdens imposed on
interstate commerce that thwart the development of a borderless marketplace:

¢ Establish simple and uniform sales and use tax rules that reduce compliance
burdens for all taxpayers, and provide a reasonable collection allowance to
compensate all sellers for the burdens they must incur in collecting the tax.

+ Enact nexus standards for business activity taxes that eliminate uncertainty
and the potential for double taxation.

¢ Promote availability of the Internet to all by prohibiting taxes on access fees.

¢ Prevent multiple and discriminatory taxation by extending the application of
established nexus rules to remote commerce.

The ITFC supports neutral tax treatment of electronic commerce; it does not sup-
port the creation of a “tax-free” zone for electronic commerce. However, the ITFC
believes that Congress should not pass any legislation that would give states “prior
approval” to a simplification compact before the details of the simplification are
known and evaluated.

DISCUSSION

The burdens that the current sales tax systems place on interstate commerce have
been well documented. The Supreme Court recognized these intolerable burdens on
interstate commerce in its 1967 decision in National Bellas Hess v. Department of
Revenue, and again in 1992 in Quill Corp. v. North Dakota. In National Bellas Hess,
the Court found that the “many variations in rates of tax, in allowable exemptions,
and in administrative and record keeping requirements could entangle . . . inter-
state business in a virtual welter of complicated obligations to local jurisdictions
with no legitimate claim to impose ‘a fair share of the cost of the local government.””

The hearings conducted by the Advisory Commission on Electronic Commerce
(“ACEC”) raised an awareness, in an unprecedented manner, of the level of com-
plexity and burdens imposed by the current sales tax systems. By the time the
ACEC completed its work, there was near universal agreement that the disparate
state sales tax systems in place today must be substantially simplified and unified—
as they apply to all sellers—if they are to survive.

Federated collects and remits more than $1 billion per year in sales tax for the
state and local governments where we do business. We incur substantial costs in
1collec‘cing and remitting these taxes, and in administering the many audits that fol-
ow.

While this is a steep burden for us, it is not one that will put us out of business.
The same may not be said, however, for some smaller companies or those less finan-
cially stable. In those cases, such a burden could put them out of business.

Substantial simplification of the sales tax systems will make it much easier for
the states to administer and enforce the tax, and will make it much easier for sell-
ers to comply with tax collection requirements.

Guidelines for Simplification and Uniformity

ITFC believes that simplification and uniformity must be at a level that elimi-
nates undue and discriminatory burdens on interstate commerce. The ITFC has
spent considerable time developing draft federal legislation that it believes would
encourage the states to simplify and unify their sales and use tax systems so as to
eliminate undue burdens on interstate commerce. Some of the specific items in that
draft that we believe are crucial to achieving such a goal include:

1. A centralized, one-stop, multi-state registration system for sellers.

2. Uniform definitions for goods or services that could be included in the tax
base.

3. Uniform and simple rules for attributing transactions to particular taxing
jurisdictions.

4. Uniform rules for the designation and identification of purchasers and
transactions exempt from sales and use taxes, including a database of all
exempt entities and a rule ensuring that reliance on such a database shall
immunize sellers from liability for both under-collection and over-collection
of tax.

5. Uniform procedures for the certification of software upon which sellers may
rely to determine applicable sales and use tax rates and taxability, and im-
munity from liability for under-collection and over-collection of tax for sell-
ers who rely on such software.

6. Uniform bad debt rules.
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. Uniform tax returns, remittance forms, and filing and remittance dates.
. Uniform electronic filing and remittance methods.
. State administration of all sales and use taxes in such state.

. Uniform audit procedures, including a provision giving a seller the option
to be subject to no more than a single audit per year using those proce-
dures; provided that if the seller does not comply with the procedures to
elect a single audit, any state can conduct an audit using those procedures.
If elected, however, the single audit binds other states.

11. Reasonable compensation for tax collection by all sellers.

12. Exemption from use tax collection requirements for remote sellers falling
below a specified de minimis threshold of less than $5,000,000 in prior-year
gross annual sales, or less than $100,000 in any state during that prior-
year. This exemption would not, however, operate to exempt a seller with
less than $5,000,000 in prior-year gross annual sales for any obligation to
collect and remit sales or use taxes imposed by the state in which that sell-
er is located.

13. Appropriate protections for consumer privacy.

14. A single, uniform statewide sales and use tax rate and base on all trans-
actions on which a sales or use tax is imposed.

15. For those states that impose a sales or use tax on digital products, an origin
state default rule, for transactions where the location of the customer is not
disclosed during the transaction, that permits the seller to rely upon infor-
mation given by the customer during the transaction.

16. Appropriate bright-line nexus standards for business activity tax nexus pur-
poses that limit business activity tax nexus to sellers that lease or own sub-
stantial tangible personal property, or have a number of employees or ac-
tual agents, in the taxing jurisdiction for more than 30 days during the tax-
able year.

17. Uniform dates, not to exceed two (2) in any calendar year, on which
changes to sales and use tax rates may become effective, and a requirement
that a state give at least 120 days’ notice before any change in its sales or
use tax rate becomes effective.

18. Allows the Untied States Court of Federal Claims to resolve conflicts that
arise with regard to interpretation of similar sales and use tax provisions
of the different states.

19. Such other features that will achieve a simplified and uniform sales and
use tax system.

S © w3

Of these 19 principles of simplification, two that are among the most important
to the business community are the two that state and local governments have op-
posed most vigorously: One sales and use tax rate and base per state, and nexus
standards for business activity taxes. Neither of these principles is in H.R. 1410.
A third very important principle, uniform definitions for goods and services, also
seems to be a very difficult pill for state and local governments to swallow.

One Rate and One Base Per State

There are more than 7,600 different sales tax jurisdictions in the United States
today, each with its own tax rate, and many with their own tax base and rules and
regulations. I should also note that in 1967, when the Supreme Court ruled in Na-
tional Bellas Hess that it was an unconstitutional burden on interstate commerce
to require sales tax collection in states where the seller did not have a physical pres-
ence, there were “only” 2,300 jurisdictions to deal with. This proliferation of taxing
jurisdictions is symbolic of the ever-increasing complexity of the existing sales and
use tax systems.

In the State of Texas alone there are 1,109 separate city tax rates and 119 county
tax rates. In addition, there are 67 “special” tax jurisdictions, ranging from crime
control districts to library districts; 27 of these special jurisdictions have geo-
graphical boundaries that do not correspond to any city or county boundary. When
combined with the state rate, this results in 1,296 different taxing jurisdictions in
the State of Texas.!

Is it fair to require a direct marketer with presence only in Oregon to know which
combination of these 1,296 rates applies to every item of merchandise it sends to

1 Although Texas was used for illustration purposes here, there are several states in which
the burdens imposed by the local taxing jurisdictions are significantly greater than in Texas.
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a customer in Texas, and then to collect and remit the proper amount of tax to the
Texas authorities, when that same direct marketer is not required to collect any
sales tax on behalf of its home state of Oregon?2 Add to this the fact that there
is a zero margin of error for the seller: If the seller under-collects the tax from its
customer, the seller must pay the tax out of its pocket and is subject to interest and
penalties by the taxing authorities. If the seller over-collects the tax, it is subject
to class action law suits from its customers, as well as consumer fraud actions from
state attorneys general. This puts the seller in an untenable position.

The states will argue that this problem can be fixed by using software that cal-
culates the applicable sales tax rate by ZIP Code. We submit that this is not an
acceptable solution. There are hundreds of five digit ZIP Codes across the country
in which there are multiple taxing jurisdictions; moreover, there are scores of nine
digit ZIP Codes in which there is more than one taxing jurisdiction. Thus, even if
software existed that could provide an accurate nine digit ZIP Code for every order
placed with a remote seller, the seller still might not be able to accurately collect
the proper amount of sales tax.

It should also be noted that none of the proposed “software solutions” will allevi-
ate the problems faced by sellers whose customers pay by check.

The states have suggested alternatives that would use the Census Bureau’s
“FIPS” Code, or would create a unique 10-character coding scheme for each separate
taxing jurisdiction.? None of this very sophisticated technology exists today. How-
ever, under the best of circumstances, forcing remote sellers to collect tax for 7,600
different taxing jurisdictions will saddle interstate commerce with substantial bur-
dens. The ITFC believes that Congress should do everything in its power to elimi-
nate undue burdens on this vital segment of America’s economy.

In 1999, the National Tax Association (“NTA”) conducted a Communications and
Electronic Commerce Tax Project, the precursor to the ACEC, which included all the
major state and local government organizations and electronic commerce industry
trade associations. The only tax reform measure to receive unanimous agreement
from the Project’s participants was “There should be one rate per state which would
apply to all commerce involving goods or services that are taxable in that state.”

H.R. 1410 recommends that there be one statewide “average” tax rate per state
for remote commerce only, and that in-state businesses continue to collect all of the
local jurisdictions’ taxes. The NTA Project participants considered, and rejected, this
proposal. The ITFC agrees that such a proposal is ill-advised for the following rea-
sons:

The ITFC strongly advocates “channel neutrality” in the treatment of commerce.
To achieve channel neutrality, and to avoid favoring one business medium over an-
other, the sales tax rate applicable to a particular item must be the same regardless
of whether the purchase was made from an Internet vendor or from an in-state
brick and mortar store.

The ITFC also strongly believes that there should only be one tax base per state.
Allowing local jurisdictions within a state to separately determine the taxability of
items sold in, or shipped to, their jurisdictions adds immeasurable confusion and
complexity. If the State of Colorado exempts widgets from sales tax, the City of Den-
ver should not be allowed to impose a sales or use tax on that same widget.

Congress has a duty under the Commerce Clause to facilitate the flow of com-
merce among the states. Incorporated in this duty is Congress’ responsibility to limit
the imposition of barriers to the free flow of commerce. Insisting that there be no
more than one tax rate and one tax base per state, for all types of commerce, before
requiring remote sellers to collect sales tax in states where they lack a physical
presence is wholly consistent with Congress’ duty under the Commerce Clause.

Business Activity Tax Nexus

The ability of a jurisdiction to impose a tax should be governed by one funda-
mental principle: A government has the right to impose economic and administra-
tive burdens only on taxpayers that receive meaningful benefits or protections from
that government.

In the context of business activity taxes,* this guiding principle means that busi-
nesses that are not physically present in a jurisdiction, and are therefore not receiv-

2 QOregon is one of five states in the country that does not have a sales tax.

3For example, a remote seller sending merchandise to a customer who lives in the Dripping
Springs Community Library District in Texas would need to know that the customer lives in
Tax Jurisdiction Number 48DLI121424.

4“Business activity tax” refers to tax imposed directly and not generally passed directly on
to consumers. These include corporate income taxes, franchise taxes, single business taxes, cap-

Continued



24

ing significant tangible benefits or protections from the jurisdiction, should not be
required to pay a business activity tax to that jurisdiction.

In its Commerce Clause jurisprudence, the Supreme Court has ruled that a busi-
ness must have “substantial nexus” in a state before a state can constitutionally
subject that business to its taxing power. For purposes of requiring a business to
collect a state’s sales and use tax, the Supreme Court has ruled that substantial
nexus requires “physical presence” in the state.

Although the Supreme Court has not had occasion to address the requisite level
of nexus for a state to impose a business activity tax, several state courts have ad-
dressed the issue. Many of these state courts have affirmed that the nexus standard
for business activity taxes can be no less than the “physical presence” standard for
collection of sales and use taxes. For example, one state court has held that the re-
tention of credit cards by an out-of-state credit card issuer was insufficient to give
the issuer physical presence for state income tax purposes. Unfortunately, courts in
some states have reached the opposite conclusion.

Litigation and uncertainty in this area continue to proliferate. If remote sellers
are required to begin collecting and remitting sales tax in every state, then those
states will have a road map by which to aggressively pursue these same sellers for
business activity taxes. Many small and medium-sized sellers lack the resources to
challenge spurious claims for state income taxes.

If Congress is going to exercise its authority under the Commerce Clause to re-
quire remote sellers to collect sales tax in states where they have no physical pres-
ence, then Congress should, at the same time, protect those sellers from being sub-
jected to business activity taxes in those same states. The manner in which to pro-
vide this protection to business, and to put and end to the litigation and uncer-
tainty, is for Congress to enact a bright line nexus standard that requires physical
presence in a state before a company can be subjected to a state’s business activity
tax.

All Sellers Should Receive a Reasonable Collection Allowance

We believe that all sellers should receive a reasonable collection allowance to com-
pensate them for the costs they incur in collecting sales tax.

Obviously, the more simplification measures that are enacted, the more the collec-
tion costs incurred by sellers will be reduced, thus reducing the amount of collection
allowance that will be required.

Studies have shown that the average cost to collect sales tax exceeds 3% of the
amount of tax collected. Of the 45 states with a sales tax, however, only seven pro-
vide for an uncapped collection allowance of greater than 1%. For a company like
Federated, this amounts to tens of millions of dollars a year in expenses we incur
to serve as a tax collector for the states. This number will clearly grow if we are
forced to collect tax on behalf of every state in the country. For smaller businesses,
and for those with tight budgets, the unreimbursed cost of collecting sales tax is yet
one more large straw on the camel’s back. In today’s economic times, it could be the
fatal straw for many companies.

Several members of the business community and representatives from state and
local government are in the preliminary stages of jointly commissioning a new, inde-
pendent study to determine the cost of collecting sales tax. Such a study should
prove very helpful to Congress in determining the amount of collection allowance
to which sellers are entitled. We are pleased that H.R. 1410 recognizes the need for
such a study.

Congress Must Provide the Framework for Simplification

The Commerce Clause vests in Congress the authority to regulate interstate com-
merce, and to guard against interference with interstate commerce. This is a serious
responsibility that Congress should not abdicate to the states.

For this reason, ITFC believes it is incumbent upon Congress to (1) establish the
parameters of simplification and uniformity that must be enacted before states are
given the right to require remote sellers to collect their tax, and (2) review and
evaluate the measures which the states enact-before granting them extended tax col-
lection authority—to ensure that the states actually have met the Congressionally
mandated standards. The failure of H.R. 1410 to call for affirmative Congressional
review of the states’ simplification efforts prior to approving the compact amounts
to giving the foxes the keys to the henhouse.

The states have begun efforts to simplify their sales tax systems. Beginning in
March, 2000, an ever-growing number of state tax administrators has been working

ital stock taxes, net worth taxes, gross receipts taxes, use taxes and business and occupational
taxes.
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on the Streamlined Sales Tax Project (“SSTP”). The SSTP was formed to develop
measures to design, test and implement a sales and use tax system that radically
simplifies sales and use taxes. The ultimate goal of the Project is to develop a sim-
plified sales tax under which remote sellers without a presence in a state will volun-
tarily agree to collect sales tax on their sales into that state. In December, 2000,
the SSTP released a model act and model agreement that it encouraged its member
states to adopt.

The various state tax administrators who have been involved in the Project have
worked tirelessly to accomplish their goal. They have included in their work product
some of the important tax simplification standards that we believe are essential.
Moreover, the SSTP proposals include elements of tax simplification that will be
beneficial to brick and mortar sellers in collecting the tax in the states where they
do business. However, many of the tax simplification provisions the SSTP has pro-
posed are not even designed to become effective until 2006.

Before Congress authorizes the states to require remote sellers to collect tax in
states where they lack a physical presence, the sales and use tax laws must be sub-
stantially simplified and made more uniform. The sales tax system developed by the
SSTP, however, falls into the category of “simplification light.” While it alleviates
some burdens on all sellers, it would nonetheless result in undue burdens on inter-
state commerce if all sellers were required to collect in every state under this sys-
tem.

Some of the particular shortfalls of the SSTP proposal include: (1) failure to re-
quire only one tax rate per state,® (2) failure to call for business activity tax nexus
standards, and (3) failure to provide simple definitions for items like “clothing.”

In January, 2001, the National Conference of State Legislatures (“NCSL”) met to
discuss the legislation proposed by the SSTP. The NCSL was unhappy with several
provisions in the SSTP’s final proposals, so it made several significant modifications
and created its own version of a model act and agreement. In particular, the NCSL
version does not call for one tax base per state, and eliminated virtually all of the
common definitions included in the SSTP model.

If the SSTP’s proposal represented a first step toward the kind of simplification
the business community believes could lead to a reduction in compliance burdens,
the NCSL’s proposal represents a step backwards.

The stated purpose for the NCSL’s actions was to be able to have model legisla-
tion that would be likely to pass in many state legislatures this year. In our view,
the goal should not be to propose legislation that will pass just for the sake of pass-
ing. The goal must be to achieve simplification and uniformity that will substan-
tially reduce, not merely maintain, the current undue burdens on interstate com-
merce.

The result is that there are now competing versions of sales tax simplification in
the states. According to the SSTP’s web site, as of July 13, 2001, seven © states have
passed some form of the SSTP’s model legislation, six states have passed the NCSL
version, and three states passed some hybrid version of legislation. (A printout of
this portion of the SSTP’s web site is attached as Exhibit A.)

For a topic in which the goal is tax uniformity, this smacks of chaos. The ITFC
believes that Congress should establish clear criteria that will enable states to direct
their efforts toward a uniform simplification plan that works for all sellers.

Congress Should Extend the Moratorium and Ban Taxes on Internet Access

The moratorium contained in the Internet Tax Freedom Act on multiple and dis-
criminatory taxes on electronic commerce should be extended, and taxes on Internet
access should be permanently banned.

The purposes of the moratorium were to (1) ensure that the rules that apply to
other forms of remote commerce also applied to electronic commerce, and (2) allow
time for the ACEC to study ways to simplify the current complex state sales and
use tax systems. The Internet Tax Freedom Act has never prevented the states from
collecting sales and use tax otherwise due on goods and services purchased over the
Internet.

Allowing the moratorium to expire would send a signal to the states that it is now
permissible for them to treat electronic commerce differently from transactions
using other channels. Extending the moratorium on discriminatory taxes thus is es-
sential to ensuring neutral tax treatment for electronic commerce going forward. To
the extent that state and local government groups oppose the moratorium suggests

5The SSTP calls for one tax base per state beginning in 2006.

6 Of these seven, only two, Minnesota and Wyoming, adopted the SSTP Agreement, which is
the piece that contains actual tax simplification. The remaining five only passed the SSTP Act,
which merely manifests an intent to move forward on the project at some point in the future.
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that they are poised to assert that the nexus rules that apply to mail order trans-
actions do not apply to Internet transactions. If this is not the position of the state
and local governments, then they have nothing to fear from an extension of the mor-
atorium.

The ITFC also supports a permanent ban on sales tax on Internet access charges.
A majority of the ACEC recommended a similar ban.

The Internet has been a tremendous growth engine for our economy. Access to
this very important medium should not be burdened with taxes. Moreover, imposi-
tion of sales taxes on Internet access will have a deterrent effect on the ability of
lower income families to use the Internet. Elimination of these taxes will help to
close the so-called digital divide.

The Sky Is Not Falling

During the past three years, many of my fellow retailers, as well as representa-
tives from the shopping center industry, state and local government and others, pre-
dicted that there would be an explosive growth of electronic commerce, and that it
would be detrimental to their interests. Remarkably, they argued to the ACEC and
to Congress that if electronic commerce were not saddled with complex tax collection
burdens, it could spell the end of traditional brick and mortar retail as we know
it today.

Although I have a lot of respect and admiration for my fellow retailers, this is
one instance where they were wrong: The sky is not falling on brick and mortar re-
tailers. Many of the once feared “dot-com’s” have become “dot-bombs.” The demise
of E-Toys is just one example of many recent failures in the electronic commerce
world. Our weakening economy is having a profound negative impact on the fledg-
ling electronic commerce sector.

Allowing state and local governments to unleash economic anarchy in the current
environment could have long term, devastating effects on the economy, business and
employment. We believe it is critical for Congress to protect this vital segment of
our economy from potentially fatal tax burdens by extending the moratorium
against discriminatory taxes, and by demanding that the states significantly sim-
plify their sales tax systems before being allowed to require remote sellers to collect
their tax.

The Alleged Kiosk “Loophole”

This Committee and others have been told that sales tax collection can be avoided
if an Internet affiliate of a brick and mortar store places a kiosk in the store, at
which customers can place orders for merchandise. This is simply not true.

Under existing law, a seller that has physical presence or “nexus” in a state,
through property, employees, or agents, is required to collect sales tax on all of its
sales made into that state. The presence of a remote seller’s kiosk in a state, wheth-
er located in a store with a similar name or elsewhere, would constitute nexus in
the state for the remote seller, thus legally obligating that remote seller to collect
applicable tax on all its sales to customers in that state. The fact that the kiosk
is located in a retail store is also likely to cause that store to be the agent of the
remote seller, thus providing an additional basis for nexus.

To the extent there are remote sellers trying to take advantage of this perceived
“loophole,” the remedy is for the state revenue authorities to enforce existing law.
It does not require an overturning of the Supreme Court’s decision in Quill, or any
act of Congress or the state legislatures.

CONCLUSION

Congress should act now to extend the moratorium on new and discriminatory
taxes on the Internet and to permanently ban taxes on Internet access charges.
Granting the states the power to require remote sellers to collect sales tax should
not be a condition precedent to extending these moratoria.

However, if Congress is going to address the sales tax issue, it must be cognizant
of its duties under the Commerce Clause of the Constitution. Any grant of authority
to the states to require remote sellers to collect their sales and use tax must insure
that it does not interfere with, or place undue or discriminatory burdens on, inter-
state commerce.

To achieve this result, Congress must establish the parameters under which the
state sales and use tax systems should be substantially simplified and made more
uniform. Congress must then evaluate the states’ efforts to be sure that the req-
uisite level of simplification and uniformity has been attained. Only then should
Congress grant the states the broad tax collection powers they now seek.
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H.R. 1410 fails the test of substantial simplification, and calls on Congress to
shirk its responsibilities under the Commerce Clause. For these reasons, we oppose
H.R. 1410.

I sincerely appreciate the opportunity to testify before you today, and I will be
happy to answer any questions.
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STATEMENT OF JON W. ABOLINS, VICE PRESIDENT FOR TAX
AND GOVERNMENT AFFAIRS, TAXWARE INTERNATIONAL, IN-
CORPORATED

Mr. ABOLINS. Thank you, Mr. Chairman and Members of the
Subcommittee.

My name is John Abolins, and I am Chief Tax Counsel and Vice
President of Tax and Government Affairs with TAXWARE Inter-
national. I am here today to address sales tax simplification with
specific attention to the application of sales tax technology and the
simplification debate.

Sales tax technology has been in existence for over 20 years and
is applied successfully by thousands of merchants in every indus-
try. This technology determines the taxing location in multistate
transactions through use of the mailing addresses of the merchant
and its customer. Exemption databases are searched in trans-
actions involving specially treated products, services, entities or
uses. The applicable State and local tax rates are applied, the
transaction is recorded, and tax liability information is inserted
into the correct space on the applicable tax return.

My company has been advising taxing authorities on the use of
sales tax technology since 1998. Our efforts contributed to the tech-
nology models that several groups have proposed as components of
simplification. We are currently participating in a feasibility study
wherein we modified our existing, widely-used tax technology to ac-
commodate sales tax simplification efforts and protect consumer
privacy.

The implementation of existing tax software applying existing
rules will not achieve the level of simplification sought by the pri-
vate or public sectors. To ensure the success of sales tax simplifica-
tion, four major issues must be addressed.

First, there must be uniform administration of State and local
taxes. State taxing authorities must be required to provide notifica-
tion of law or rule changes within sufficient time to apply them,
and those relying upon such information should be held harmless
if that information is not provided.

Second, State taxing authorities must create uniform definitions
for specially taxed products and services.

Third, State taxing authorities should simplify exemption certifi-
cate procedures by eliminating current exemption certificate re-
quirements. Purchasers claiming that they are exempt from sales
tax should be the party required to prove that the product or serv-
ice purchased was actually used for an exempt purpose. Merchants
should be held harmless for granting such exemptions as long as
they retain sufficient information to identify the purchaser and the
product or service purchased.

Finally and fourth, State taxing authorities must adopt uniform
rules for reporting and remitting sales tax liabilities. A nationwide
s‘?ndard for the format of a tax return is essential to simplification
efforts.

Sixteen States have already enacted legislation that addresses
these four subjects, and after a sufficient number of States address
these four issues, merchants will be able to set up tax technology
quickly, and customers of merchants using tax technology will no-
tice no difference in their shopping experiences.
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If you look at the screen before you, you will see that I have a
very short demonstration. In this slide, you will see how merchants
will use Internet browsers to input the mailing addresses of their
sales offices, warehouses, and headquarters.

Next, merchants will associate their SKU or UPC codes with the
applicable tax codes for products or services that are subject to spe-
cial taxability—not those that are not subject to that special tax-
ability.

And product codes for food and beverages are displayed before
you.

This example involves the purchase of a $1,000 stereo system by
John Doe to be shipped to a shipping address in Raleigh, North
Carolina. You see here that the system determines that the pur-
chase of the stereo is subject to the 4 percent North Carolina State
sales tax and the 2 percent Wake County sales tax.

This next example involves the purchase of a $50 software appli-
cation to be transmitted to the customer electronically. John Doe’s
“ship to” and “bill to” addresses are also in Raleigh, North Caro-
lina. Here, you see that the system determines that no tax is due,
as software that is downloaded electronically is not taxable in the
State of North Carolina.

I would like to end my testimony by addressing some of the argu-
ments against the use of tax technology that some may be familiar
with.

First, the elimination of local tax rates is an unnecessary sim-
plification, as tax technology handles local tax rates.

Further, several States plan to follow the example set by the Mo-
bile Telecommunications Sourcing act by providing databases of all
mailing addresses within their taxing jurisdictions, and merchants
applying those databases will be held harmless for any inaccura-
cies.

Some have argued that tax technology cannot apply sales tax
schemes cost-effectively. Several State and local government orga-
nizations have proposed simplifications that render sales tax
schemes manageable and economically feasible. These organiza-
tions propose to compensate tax technology providers for the cre-
ation, implementation, and maintenance of sales tax systems di-
rectly at no cost to merchants.

Whenever sales tax simplification discussions involve tax tech-
nology, questions regarding its implementation into the operations
of mom-and-pop merchants are always raised.

Although the de minimis standards proposed in most sales tax
simplification legislation will likely obviate the need for such mer-
chants to use tax technology, it should be noted that thousands of
small merchants today who are making remote sales apply tax
technology in their current business operations.

I appreciate the opportunity to present the views of my company
on this important issue of public policy. We welcome future oppor-
tunities to discuss and demonstrate sales and use tax technology
in greater detail.

Thank you for your attention.

[The prepared statement of Mr. Abolins follows:]
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PREPARED STATEMENT OF JON W. ALBOLINS

l. Executive Summary

Sales tax technology has been in existence for over twenty years, and is applied
successfully by thousands of merchants in every industry. TAXWARE's current
activities include the modification of our existing, widely used tax technology to
accommodate the sales tax simplification efforts of the Streamlined Sales Tax Project
and the National Conference of State Legislatures.

The implementation of existing tax software applying existing rules will not achieve the
level of simplification sought by the private or public sectors. The lack of uniform
standards for tax technology forces every business to develop a customized sales tax
compliance system, even if third party tax calculation software is applied. The lack of
timely tax information from government sources, the continued need to obtain valid
paper exemption certificates from customers and the need to fill out hundreds of local
tax returns each month represent tremendous operating costs for any merchant doing
business in many states. To insure the success of sales tax simplification, four major
issues must be addressed:

1. There must be unified administration of state and local taxes.

2. State taxing authorities must work together to create uniform definitions for
specially taxed products and services.

3. State taxing authorities should simplify exemption procedures eliminating current
exemption cettificate requirements.

4. State taxing authorities must adopt uniform rules for reporting and remitting sales
tax liabilities.

Many simplification proposals include a requirement that each state enact only one rate,
eliminating local authority to enact the tax rate and base best suited to residents of that
community. This is an unnecessary simplification, as tax technology easily handles
local tax rates. Further, state taxing authorities are proposing to provide databases of
all mailing addresses within their taxing jurisdictions, and will hold merchants applying
these databases to assign tax rates harmless from liability for inaccuracies.

The Streamlined Sales Tax Project and National Conference of State Legislatures have
proposed simplifications that render sales tax schemes manageable and economically
feasible. Both organizations propose to compensate tax technology providers for the
creation and maintenance of sales tax systems directly; the implementation of tax
technology can be performed at no cost to merchants. The de minimis standards
proposed in most sales tax simplification legislation will obviate the need for “mom &
pop” merchants to use tax technology, even though thousands of small merchants
making remote sales apply tax technology today.

Tax technology is a vital component to sales tax simplification. With the right level of
simplification, tax technology will benefit the private and public sectors alike.
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Il. Testimony

Chairman Barr and members of the Subcommittee, my name is Jon Abolins, and | am
Chief Tax Counsel and Vice President of Tax & Government Affairs with TAXWARE
International. | am here today to address sales tax simplification, with specific attention
to the application of sales tax technology in the simplification debate.

Sales tax technology has been in existence for over twenty years, and is applied
successfully by thousands of merchants in every industry. This technology determines
the taxing location in multistate transactions through use of the mailing addresses of the
merchant and its customer. Exemption databases are searched in transactions
involving specially treated products, services, entities or uses. The applicable state and
local tax rates are applied, the transaction is recorded, and tax liability information is
inserted to the correct space on the applicable tax return.

My company has been advising taxing authorities on the use of sales tax technology
since 1998. We have met with several state and local governmental agencies and
associations over the past three years, in an ongoing effort to demonstrate the
capabilities of tax technology. Our efforts contributed to the technology models
proposed by the Streamlined Sales Tax Project and the National Conference of State
Legislatures, and we are currently participating in a feasibility study of these technology
models. Our activities include the modification of our existing, widely used tax
technology to accommodate sales tax simplification efforts, while concurrently ensuring
the protection of consumer privacy. We are convinced that our participation in this pilot
system will prove that proposed technology models are indeed feasible.

The implementation of existing tax software applying existing rules will not achieve the
level of simplification sought by the private or public sectors. The lack of uniform
standards for tax technology forces every business to develop a customized sales tax
compliance system, even if third party tax calculation software is applied. The lack of
timely tax information from government sources, the continued need to obtain valid
paper exemption certificates from customers and the need to fill out hundreds of local
tax returns each month represent tremendous operating costs for any merchant doing
business in many states. To insure the success of sales tax simplification, four major
issues must be addressed:

* First, there must be unified administration of state and local taxes. Merchants and
tax technology providers should be able to obtain all necessary information from a
state taxing authority. This will eliminate the need to seek out ordinances and other
tax information from local taxing authorities, a sometimes impossible task. State
taxing authorities must be required to provide notification of law or rule changes
within sufficient time for implementation into a computer system, and those reliant
upon such information should be held harmless if that information is not provided



35

* Second, state taxing authorities must work together to create uniform definitions for
specially taxed products and services. The harmonization of existing tax bases
through implementation of common definitions is a viable alternative to restricting
those tax bases

s Third, state taxing authorities should simplify exemption certificate procedures
eliminating current exemption certificate requirements. Today, merchants must
obtain and maintain paper exemption certificates as evidence of tax-free
transactions with churches, charities, and other exempt purchasers. Failure to
comply with this rule can result in significant liability to the merchant. Sales tax
simplification efforts must inciude the elimination of the requirement to obtain
exemption certificates. Purchasers claiming they are exempt from sales tax should
be the party required to prove that the product or service purchased was actually
used for an exempt purpose; merchants should be held harmless for granting an
exemption as long as they retain sufficient information to identify the purchaser and
the product or service purchased

o Fourth, state taxing authorities must adopt uniform rules for reporting and remitting
sales tax liabilities. Tax returns should only be filed with state taxing authorities. A
nationwide standard for the format of a tax return is essential to simplification efforts

After these four issues are resolved, merchants will be able to set up tax technology
quickly, and customers of merchants using tax technology will notice no difference in
their shopping experiences. It is important to note that the model simplification statutes
approved by the National Conference of State Legislatures and the Streamlined Sales
Tax Project include provisions that satisfy these four issues, and the technology
components of both versions of model legislation have already been enacted in sixteen
states.

Many simplification proposals include a requirement that each state enact only one rate,
eliminating local authority to enact the tax rate and base best suited to residents of that
community. This is an unnecessary simplification, as tax technology easily handles
local tax rates. Following the example set by the Mobile Telecommunications Sourcing
Act, state taxing authorities are proposing to provide databases of all mailing addresses
within their taxing jurisdictions, and will hold merchants applying these databases to
assign tax rates harmless from liability for inaccuracies. If these databases are made
available, the assignment of many tax rates to a mailing address could be performed
cost-effectively.

Some merchants have argued that tax technology cannot fully address the myriad
complexities of current sales tax schemes. Although it is an incontrovertible fact that
sales tax complexity increases the costs and resources merchants and tax technology
providers must allocate to create and apply sales tax compliance systems, the
Streamlined Sales Tax Project and National Conference of State Legislatures have
proposed simpilifications that render sales tax schemes manageable and economically
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feasible. Further, both organizations propose to compensate tax technology providers
for the creation and maintenance of sales tax systems directly; the implementation of
tax technology can be performed at no cost to merchants. These groups’ proposed
simplification provisions, coupled with the elimination of tax technology implementation
costs to merchants, can achieve sufficient sales tax simplification.

Whenever tax technology is addressed in the context of sales tax simplification,
questions regarding the implementation of tax technology into the operations of a “mom
& pop merchant” are always raised. Although the de minimis standards proposed in
most sales tax simplification legislation will likely obviate the need for such merchants to
use tax technology, it should be noted that thousands of small merchants making
remote sales apply tax technology today. Sales tax calculations are a standard
component of the software that Intemnet retailers have applied for years.

| appreciate the opportunity to present the views of my company on this important issue
of public policy. We welcome future opportunities to discuss and demonstrate sales
and use tax technology in greater detail. Thank you for your attention.
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. Sales and Use Tax Technology in Action

Sales and use tax calculation software has been on the market for over twenty years,
and has been applied successfully by thousands of merchants across the United States.
Although some features of the technology will be unnecessary after tax simplification,
the fundamental structures and processes of the system will remain the same.

Merchant Tax Data Files allow vendors to implement their use tax collection obligation
by turning off taxing
jurisdictions in which
they have no
physical presence.
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After transactions are calculated, the results are sent to billing applications and
eCommerce billing solutions for entry onto the transaction document (i.e., invoice), and
are concurrently stored in an Audit File. Automated tax return software places summary
data from the audit file onto the appropriate space on the applicable tax return.
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IV.The Streamlined Sales Tax Project and National Conference of State
Legislatures’ Proposed Technology Models

Sixteen states have to date enacted legislation that will lead to the certification of the
sales and use tax calculation software merchants use to determine tax liabilities. The
legislation is based upon model legislation authored by either the Streamlined Sales
Tax Project or the National Conference of State Legislatures. Both versions of the
model legislation include the creation of three certified technology models.

Mode! 1 — The Certified Service Provider

The Streamlined Sales Tax Project and National Conference of State Legislatures
“Model 1” technology is defined as a system through which a “[s]eller selects a Certified
Service Provider (CSP) as an agent to perform all the seller’s sales or use tax functions,
other than the seller’s obligation to remit tax on its own purchases.” The CSP will use
technology to calculate, report and remit the tax liabilities for all transactions of all
merchants using its service. Merchants licensing CSP services will be relieved of
liability for any incorrect tax calculations unless merchant fraud is found. The CSP will
be liable to taxing authorities for any incorrect tax calculations produced by the
software. Taxing authorities will compensate CSPs for the performance of CSP
services; the technology to be applied by merchants, including the integration of
merchants’ existing systems to CSP systems, will be offered to merchants at no charge.

Tax liabilities on the transactions of merchants using a CSP will be ascertained,
reported and remitted in an eleven-step, automated process:

1. A customer selects
products or services, and
places a sales order with
the merchant. The
customer or order entry
clerk enters all required
information.

2. The tax calculation
software determines the
applicable tax liability and
sends the calculation
results to the merchant’s
system for presentment
to the customer or
placement on an invoice.

3. The customer or order entry clerk finalizes the transaction after tax liability is
displayed.
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4. The final tax liability is calculated. This could happen weeks after the placement of
the sales order, as many merchants accept sales orders for products on that are on
back order.

5. The tax information related to the transaction is stored in Audit Files.

6. The tax paid by the customer to the merchant is deposited into the merchant’s
account using existing practices.

7. The Audit Files are used to determine how much is tax due from the merchant to all
applicable taxing authorities.

8. The information leamed in step 7 is used to transfer funds from the merchant's
account to all applicable taxing authority accounts. The transfer is performed using
standard ACH Credit or Debit, or EFT Credit or Debit protocols.

9. The taxing authority receives a statement from their bank reflecting all deposits into
the taxing authority account.

10. The CSP transmits a periodic tax return for each merchant using the service.

11. The taxing authority or merchant can use an Internet browser to review information
in the Audit Files. Information can be downloaded or printed.

The Model 1 technology will be used in practice for the first time in mid-2001. Four
states, Kansas, Michigan, North Carolina and Wisconsin, were enabled by their state
governments to participate in a Streamlined Sales Tax Pilot System. The state of North
Carolina issued a Request for Proposals for the creation of Model 1 technology in June,
2000, and awarded two contracts to TAXWARE International in August, 2000. To date,
three merchants have agreed to process their sales and use tax liabilities through a
CSP, and many more are reviewing the prospect of doing so. Pilot System revenues,
costs and operations will be studied to determine whether the technology models
proposed by the Streamlined Sales Tax Project and the National Conference of State
Legislatures are technically and economically feasible.

Model 2 — Certified Automated Software

Many merchants do not favor Model 1 technology, as it could potentially slow
transactions. Other merchants do not want their transactions processed outside of their
internal computer security systems. The Streamlined Sales Tax Project and National
Conference of State Legislatures created a separate technology model to avoid these
issues. “Model 2" technology is defined as a system through which a “[s]eller selects a
Certified Automated System (CAS) to use which calculates the amount of tax due on a
transaction.”

The CAS is a certified software application that is installed inside of a merchant’s private
computer network. The certification of transaction tax software was recommended by
the Advisory Commission on Electronic Commerce, and is a component of most
versions of proposed federal legislation on sales tax simplification. Merchants using a
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CAS will be relieved of liability for
transactions incorrectly calculated by the
software, but they will remain liable for
reporting and remitting transaction tax
obligations to the applicable taxing
authorities. Merchants will license CAS
directly from the third party creators of
the software; the states are currently
contemplating how to compensate
merchants for CAS license fees.

Model 3 — The Certified Proprietary System

The Streamlined Sales Tax Project’s “Model 3" technology is defined as a system
" = through which a “[s]eller utilizes its own
proprietary automated sales tax system
that has been certified as a CAS.” This
technology model was created to allow
those merchants that have created
their own tax calculation systems to
enjoy some elements of certification.
The level of cerification will vary
according to the features of the
merchants’ proprietary systems.
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V. Recent History of U.S. Transaction Tax Simplification Efforts

The first significant group to address transaction tax simplification was the National Tax
Association Communications and Electronic Commerce Tax Project. Formed in 1997,
the NTA Project was an industry-state tax initiative with a goal to "develop a broadly
available public report that identifies and explores the issues involved in applying state
and local taxes and fees to electronic commerce.” Although the NTA Project ended
without agreement between the public and private sectors, it produced a report that is
widely regarded as the first comprehensive document detailing the issues surrounding
transaction tax simplification.

In December, 1998, three states joined forces to form the Northwest Regional Sales
Tax Pilot Project. Representatives from the states of Idaho, Utah and Washington
challenged industry to develop products or services that would assist in the
simplification of administration of their sales and use taxes. Ensuing meetings were
held with the Multistate Tax Commission, the Federation of Tax Administrators, the
National Governors’ Association, the National Conference of State Legislatures, the
U.S. League of Cities, the U.S. Conference of Mayors, the National Association of
Counties and other state and local governmental bodies. The final outcome of this
series of meetings was the Zero Burden proposal rejected by the Adwsory Commission
on Electronic Commerce in mid-2000.

Recognizing that the Advisory Commission on Electronic Commerce would not
recommend that the U.S. Congress enact the Zero Burden proposal, the Multistate Tax
Commission and the Federation of Tax Administrators joined forces in early 2000 to
create the Streamlined Sales Tax Project, a group that would author proposed
transaction tax simplification legislation. Representatives from thirty-eight states met on
a monthly bases, and in December 2000, handed off proposed legislation to the
National Conference of State Legislatures' Task Force on Taxation and Electronic
Commerce for review. The NCSL Task Force held a public hearing on this legislation in
Washington D.C. on December 12, 2000. On January 27, 2001, the NCSL Task Force
voted to substantially amend the legislation, and the NCSL Executive Committee issued
a Resolution that endorsed the amended legislation the next day. On March 2, 2001,
the State of Wyoming was the first state to enact streamlined sales tax legislation;
Kentucky, Utah, Arkansas, North Dakota, Indiana, Maryland, Oklahoma, Louisiana,
Tennessee, Nebraska, Nevada, Florida, Texas, Minnesota and Rhode lsland followed.
As of July 13, 2001, thirteen other states had initiated legislative efforts to enact some
or all of the proposed legislation (Alabama, Illinois, lowa, Kansas, Massachusetts,
Michigan, Missouri, North Carolina, Ohio, Pennsylvania, Vermont, West Virginia and
Wisconsin).

Mr. BARR. Thank you very much, Mr. Abolins.

We will now move to question the witnesses. Each one of us will
have a 5—minute block of time within which to ask questions and
obtain responses. If there is additional questioning by any Member
after that and if time is permitting, with the indulgences of our
witnesses and our work on the floor, we can certainly consider that.

I would like to at this point recognize myself for 5 minutes.

Mr. Norquist, you mentioned toward the end of your testimony
something that I did not recall reading in your written testimony
which caught my attention, and that is your concern over privacy
matters. Could you expound on that a little bit, please?

Mr. NorQUIST. Well, if you are going to have to have a big com-
puter system that, when you go in to buy something, knows where
you live and where you are, because of different laws, and what
you bought, so at the end of the day, in some central place in the
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Government, there is a list of everything that you buy, how much
you paid for it, where you were when you bought it, and you can
track people’s travels, where you live, I just think that is an awful
lot of information for people to be handing over to the Government
so that a Governor, instead of reining in overspending, can get an
extra penny.

Mr. BARR. So are you saying that, really, one of the important
questions for us to look at is to balance the need for simplification
or the quest for simplification versus very, very important privacy
concerns—you cannot necessarily just have simplification without
giving up something, and in your view, that is a very serious pri-
vacy matter.

Mr. NORQUIST. States can simplify their tax codes any time they
want. They have had these sales taxes in this country for almost
70 years in some cases, and they have been promising to simplify
them and coordinate them for an awful long time, and they have
not done it.

Congress does not have to do anything for the States to simplify
their tax codes. They can do it tomorrow if they want to. They
choose not to. They are trying to convince you to give them the
power to tax out-of-State people in return for the promise to think
about someday simplifying.

Simplification has nothing to do with this. They can simplify any
time they want. You do not have to simplify. But there is a huge
privacy danger, and those people who want some big computer pro-
gram to know where you are and where you are from and what you
bought need to be able to explain to the American people. I mean,
this Government cannot keep track of FBI files. You are going to
keep people’s private purchases private?

Mr. BARR. Thank you.

Mr. Istook, certainly from the many areas that we have worked
together and having had discussions with you, I know that you are
concerned about privacy. Do you have a reaction to that? It cer-
tainly seems to make sense the concern that Mr. Norquist has
raised here.

Mr. ISTOOK. I appreciate the opportunity, Mr. Chairman.

I do not think there is anything, any proposal, that requires the
Government to have access to the customer list on any sort of reg-
ular or routine or common basis of merchants. Certainly that is
something that under current tax laws would require typically
some sort of extraordinary showing.

I do not know of anything in the proposals for simplification that
would mandate that customer lists have to become the property of
Government. The Government’s interest is in the overall level of
sales. It is only in the instance where a seller, as I believe it was
either Mr. Julian or Mr. Abolins testified—only in the instance—
I am sorry—where a purchaser says that they have an exemption
that the purchaser makes some sort of identification. That is what
they do already, Mr. Chairman, when they claim some sort of ex-
emption, certainly in my State, that a certification is involved, and
that information is already within the province of the Government.

So I do not think there is anything about a simplified system
that has to create any privacy concerns that are any greater than
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those under the existing tax structure, and I think it is very impor-
tant to make sure

Mr. BARR. But which may be very great, though.

Mr. ISTOOK [continuing]. That you do not create any violations of
privacy in that. But I do not think it is inherent that you would
be creating any.

And I would point out, Mr. Chairman, that when you talk about
the payer of the tax, the payer of the tax is the purchaser, not the
seller. Yes, the seller may be involved in collecting. But the payer
of the tax, the one who bears the incidence of taxation, is the pur-
chaser under use tax laws and under sales tax laws as well. That
is important because the person who pays the tax should be the
one able to hold accountable the public officials who vote on legisla-
tion that would impose the taxes. A purchaser has the ability to
do dso, because we are talking about tax being paid on the receiving
end.

Mr. BARR. But the entity that collects them has a legal obligation
as well.

Mr. IsTOOK. That is correct, Mr. Chairman, a legal obligation and
the right to recoup their expenses through a deduction which is a
standard portion of sales tax legislation through the States. The
collector withholds a set amount or a percentage amount as com-
pensation for their work performed in collecting and remitting that
tax.

Mr. JULIAN. Mr. Chairman, may I just address that last remark
regarding collection? We do business in 34 States. There are 45
States plus the District of Columbia that impose a sales tax. Stud-
ies have shown that the average cost to collect that sales tax is
about 3-1/2 percent. There are only 7 States right now out of the
46 that impose the sales tax—only 7 provide an uncapped collection
allowance of over 1 percent. So the number of States that provide
the collection allowance that Mr. Istook mentioned is very small
right now. I am pleased that his bill does allow for a collection al-
lowance and calls for a collection allowance, and we support that,
but the retailers are not being compensated right now.

Mr. BARR. Thank you.

Mr. ISTOOK. And they should be compensated fairly.

Mr. BARR. Thank you.

My time is up, Mr. Norquist. If I have a little bit more time later
on, I would certainly like to hear your response.

At this time, I would like to recognize the distinguished Ranking
Member, Mr. Watt of North Carolina, for 5 minutes.

Mr. WATT. Thank you, Mr. Chairman.

I think I will stay away from the privacy issue; it seems to me
that that is pretty much a red herring issue. I cannot imagine that
this gives any more or less—probably less—than the information
that the Internal Revenue Service now collects, and I just do not
think that is where we need to spend our time in this debate.

Representative Istook, Mr. Abolins has outlined four things in
his testimony—do you have his testimony in front of you?

Mr. IsTOOK. I made a note of the four items.

Mr. WATT. On page 1 of his testimony, if you have a copy of his
testimony, he talks about those four things. Can you tell us quickly
where you think the States are now—and maybe Mr. Abolins can




45

help us with this—where the States are now in meeting those four
objectives, because I think they are legitimate criteria that he has
outlined.

Mr. IsTOOK. Certainly, Mr. Watt. I agree that they are very le-
gitimate objectives. They are something that we have tried to make
sure we take into account in H.R. 1410. It is something that was
incorporated within the amendment that I offered to the morato-
rium legislation last year, because they are valid.

And I think what is important to understand is that the legiti-
mate concerns that are being raised by merchants or direct market-
ers such as Mr. Julian—and they are legitimate—are definitely ad-
dressed in the legislation that we are sponsoring, because we agree
with them that the creation of a simplified tax system should be
a means to resolving the current complexity, not a means of perpet-
uating it.

We are trying to resolve multiple problems, including some of the
current problems that remote sellers have, within the context of
this legislation.

So the uniform administration, uniform definitions, and so forth
that he mentions are items, actually, of agreement.

Mr. WATT. And some States have already passed legislation that
gets you there. How many States have done that already?

Mr. ISTOOK. I am not certain of the current number. I was think-
ing 13, someone is saying 16. They have done it kind of in a phased
process, because what we seek to do in the legislation is to enable
States to make the actual compact. They have passed preliminary
legislation, taking them one step toward the compact. They need
the feedback from Congress that those are proper steps, and then
they can actually finish out the final details and create the compact
and create the simplification.

The problems that we have heard described from the merchants’
or vendors’ level are problems that would actually be resolved by
our legislation. They are current problems; our legislation would
help them by fixing them.

That is one of the reasons, as I mention in my testimony, that
the American Electronics Association has cited its support and the
need for simplification to move in tandem with the moratorium, be-
cause it will actually help to promote e-commerce by removing
some of the challenges that they face today.

Mr. WATT. One of the concerns I have is that your legislation
may, in my opinion, gives too long a period to do this.

Mr. IsTOOK. The 5-year—until 2006, do you mean?

Mr. WATT. Until 2006. Is it possible that this could be speeded
up and done quicker than that, or are you just trying to give
enough time to make sure that States do not get in a time bind?

Mr. IstoOK. Well, I think you are right, Mr. Watt. It is not some-
thing that is set in concrete. The intent is to have the time limit
that is imposed upon the States be equivalent to the time limit of
a moratorium that may be enacted, and that is, frankly, one of
many variables that you have in this situation, which is why I
think time could be much better spent if we were talking about and
working through those different variables and resolving those de-
tails rather than still being stuck at the threshold issue of whether
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the tax simplification effort will be moving in tandem with the
moratorium effort.

Mr. WATT. Mr. Abolins, Mr. Julian expressed concern that soft-
ware has not been developed that could accurately collect taxes
across the 7,600 taxing jurisdictions in the United States. I have
two questions related to that.

Number one is whether that is correct in your assessment, and
number two, if you did the four things that you have suggested on
page 1 of your testimony, and you got to a simplified process, would
you still be talking about the kind of complications that Mr. Julian
believes are inherent in this process?

Mr. ABOLINS. I am sure that Mr. Julian’s experience is with to-
day’s tax software, and Mr. Julian is exactly right that today’s tax
software has its limitations. Today’s tax software implements to-
day’s tax practice which, as we all know, is extremely complicated.
I can say that our software is the best on the market, but it is not
going to get you an accurate tax calculation 100 percent of the
time. That is precisely why my company has spent over 3 years
and millions of dollars advising taxing authorities on what changes
they need to make so that our tax software can give companies like
Federated the accuracy that is necessary for their business oper-
ations.

And to your second question, the four topics that I presented in
my testimony are those areas where I am sure Mr. Julian will
agree our software struggles, because we are implementing those
four areas under current tax practice. If the States simplify those
four areas in accordance with the suggestions that we have given
them over 3 years, then tax technology will indeed be able to get
to the level of accuracy that everybody is looking for.

Mr. WarT. Thank you, Mr. Chairman. My time has expired. I
yield back.

Mr. BARR. I appreciate the gentleman from North Carolina and
would like to recognize the distinguished Vice Chairman of this
Subcommittee, the gentleman from Arizona, Mr. Flake, for 5 min-
utes.

Mr. FLAKE. Thank you, Mr. Chairman.

Representative Istook, you would not end the grandfather clause
for those States who tax access. Why not?

er. IsToOK. I want to make sure I understand your question cor-
rectly.

Mr. FLAKE. The other two bills actually end the grandfather
clause for those 10 States, I believe, that impose taxes on access.
Your bill would not. Do you believe it is proper to tax access, or——

Mr. IsTOOK. No, I do not want access to be taxed, and I hope we
are communicating correctly here on things—because you are
speaking of a grandfather clause that permits

Mr. FLAKE. Yes.

Mr. ISTOOK [continuing]. States currently to assess an access tax
despite the moratorium.

Mr. FLAKE. Correct.

Mr. ISTOOK. I believe that is a matter of uniformity. Just as we
are trying to help States to work collectively to simplify and to
adopt some uniform definitions and procedures, so too, I think
there ought to be uniformity on the issue of Internet access taxes,
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and uniformity should be in the form of not permitting taxes that
are accessed to the Internet.

I think another key on that, Mr. Flake, is because there, you are
not talking about the traditional tax base of States and commu-
nities, so the very nature of any 10th amendment arguments
changes. There, you are talking about access to something that is
designed to be and intended to be not only interstate but inter-
national or even global in its state. You are not ordering an item
to be delivered to you where you live or where you work. You are
not making a purchase of an item that by its nature is going to be
something that you use locally. You are making a purchase of an
international, a global commodity when you purchase Internet ac-
cess.

Mr. FLAKE. Mr. Norquist, you have talked about access, that tax-
ing Internet access actually deepens the digital divide. Do you want
to speak to that a little more?

Mr. NORQUIST. Well, it does. If you put additional taxes on Inter-
net access, it makes it tougher for low-income people to have it,
and there are a bunch of politicians that like to talk about the dig-
ital divide a great deal, but they do not want to give up their taxes
which help create it.

Mr. FLAKE. Mr. Julian, you say that H.R. 1410 gives the foxes
the keys to the henhouse. Do you want to elaborate on that?

Mr. JuLiaN. Yes. By having what is called a negative trigger—
in other words, under H.R. 1410 and its companion bill in the Sen-
ate, it gives prior approval to a State’s compact of simplification
even though, as everyone here today has said, it does not exist yet,
and says that Congress has 120 days within which to disapprove
of that compact.

Given my knowledge of the legislative process, I think the odds
of Congress going in and disapproving that contract are virtually
nil.

There is a bill in the Senate sponsored by Senator Wyden—I am
not aware of a companion bill in the House—that calls for sim-
plification and then calls for Congress to affirmatively review and
evaluate the simplification and then guarantees the States and up
or down fast-track vote on affirmatively approving the compact.

The simplification does not exist yet, and I guess, going back to
a comment or question that Mr. Watt had about the number of
States and what have they done right now toward simplification,
I would invite you to look at the multicolored chart that was at-
tached as an exhibit to my testimony, and look at it carefully.
Someone in the audience said that 16 States have passed a bill—
well, they have passed something, but they all have not passed the
same thing. In fact, far from it—only two States, Wyoming and
Minnesota, are the only two that have actually passed the SSTP
agreement, which is the document that actually has the simplifica-
tion. Many of these States—six of them—have passed the NCSL
version of the act, which does not even call for uniform definitions
let alone anything else.

Mr. FLAKE. Mr. Norquist, you have a better feel than anybody I
know about the propensity of State governments to tax out there.
How quickly, if the moratorium is lifted, will the States move indi-
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vidually; how many after a certain period of time will be taxing,
and how many will not? What is your opinion?

Mr. NORQUIST. Oh, they will just start lunging at it. I mean, in
Tennessee, the Governor is trying to put an income tax in. The tax-
payers have stopped him from that for 3 years. He will be at the
throat of the Internet in a second. I mean, two dozen States are
likely to start floating there. But there is some politician in every
State that will push for it; which ones will succeed—hopefully, we
can stop them all. If you guys cannot get to the moratorium exten-
sion, we are going to have an awful lot of work to do out there to
stop efforts to tax the Internet.

Mr. FLAKE. Right now, States play off against each other to cre-
ate a techno-friendly environment. If we lift the moratorium, what
will they do to compete here, or will they, can they, compete, and
does it behoove them to try to compete on that basis?

Mr. NORQUIST. One of the dangers of allowing multiple and dis-
criminatory taxes on the Internet for Internet access is the fear
that you will interfere with the national marketplace. Congress for-
bids State and local governments from looting railroad track lines
that go through a State and having discriminatory taxes against
railroad property or pipelines or airlines or trucking and so on, and
that is very important to keep one national market. We had a Con-
stitution to try to do this, a Commerce Clause to try to keep this
together. And to throw away the Commerce Clause because some
local elected officials want more of people’s money and are not will-
ing to vote tax increases on their own people—they want to be able
to tax people in some other State—I think is a very bad mistake.

Mr. FLAKE. Thank you, Mr. Chairman.

Mr. BARR. I thank the distinguished Vice Chairman.

I would like to recognize for 5 minutes the gentleman from New
York, Mr. Nadler.

Mr. NADLER. Thank you.

I am not sure who to ask this—whoever wants to take this very
simple factual question. We have had a considerable change in the
Internet economy since we last dealt with this question 2 years
ago. Are the projections of the development of online sales equal to
what they were 2 years ago, or have they dropped significantly,
and what if any impact does this have on this discussion?

Mr. NORQUIST. They have dropped significantly. They were phe-
nomenal projections that people put out, and not just silly people.
A lot of people invested billions of dollars believing in those
projects. And it was looking at some of those projections which I
think did not make a lot of sense at the time and make no sense
now and will not come to be now—and that is not where we are
going—that was one of the strong arguments that some local gov-
ernment people said we are losing, we are going to lose all of our
ability to raise sales taxes

Mr. NADLER. So to that extent, the argument of the State and
local governments is less—not nonexistent, but less?

Mr. NORQUIST. It was never good, and it is worse now.

Mr. IsTOOK. If I might address that——

Mr. NADLER. Congressman.

Mr. IsToOK. Mr. Nadler, the most recent report that I have seen
regarding the level of online retail sales was the report of the level
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of sales in March of this year, which they pegged at $3.6 billion in
this report, which was an increase of 36 percent over the prior
year.

Mr. NADLER. So it still increases substantially, but not at as high
a rate as predicted.

Mr. IsTOOK. I think you put your finger on the key. The fact that
it may not be keeping up with certain projections which were made
earlier does not mean that it is not growing at an extremely fast
rate.

Mr. NORQUIST. Less than 1 percent of sales.

Mr. NADLER. Mr. Istook, let me ask you

Mr. IsTOOK. Thirty-six percent growth.

Mr. NADLER. Mr. Istook, let me ask you

Mr. NORQUIST. Less than 1 percent of sales.

Mr. NADLER. Mr. Istook, let me ask you a question, since this
may be one of the rare issues on which you and I seem to agree.

Mr. NORQUIST. You should worry about this, Senator Istook.

Mr. ISTOOK. It is an unusual issue in many ways, you are right.

Mr. NADLER. The bill that you have put before us has a 5—year
extension of the moratorium and has an automatic okay of an
interstate compact unless the Congress, within “x” days, vetoes an
agreement. Do you think it is—well, obviously, you do, but let me
ask you—why do you think it makes sense to extend this for 5
years as opposed to let us say 2 years? One of the major arguments
we heard a couple of years ago is do not extend the access tax mor-
atorium without dealing with the sales and use tax issue, because
the political leverage you have to deal with the sales and use tax
issue goes away if you take care of the access issue, and by extend-
ing it for 5 years—maybe we should extend it for a lesser period
of time, let us say 2, to keep up the leverage to actually deal with
the sales and use tax issue.

Mr. IsToOK. What I would suggest is that the time frames should
be the same. The States should have a time frame in which to act
that matches the duration of the moratorium, so you do not say a
moratorium is 5 years, but the States only have 2 years to act, or
vice versa. It is a matter of keeping those two things in phase with
each other so that the timetable match.

And what you mentioned regarding details of where you vote, for
example, Senator Wyden’s bill was mentioned as far as requiring
a vote. It was not mentioned that Senator Wyden’s bill, I think, re-
quires all 50 States to enter into a compact before any State can
have it. A unanimity requirement is the Kkiller requirement; it is
not very realistic.

Now, we can talk about whether it ought to be that 20 States
compact together as I propose, or 26 States as somebody else pro-
poses. Those are variables that, frankly, you can get together and
reasonably figure out the levels. But I believe those are the things
that we should be discussing because that is what enables us to
reach some decisions.

And as far as whether you have an approval vote or a dis-
approval vote—we have examples of both in current legislation—
the key is to make sure that congressional inaction cannot be used
to block this
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Mr. NADLER. I agree with you, and that is why I like the provi-
sion in the bill that says the Congress has to act to stop the inter-
state compact, because I think it is essential that the States be
able to not lose the ability progressively to have sales taxes if they
want, or use taxes, and be able to effectuate long-distance correc-
tions, whether it is catalog or Internet. I just worry about this bill,
that maybe the length is too long to in fact have the pressure to
do that, but maybe not.

Let me just ask one other question. Some people have suggested
that—let us put it this way. When we talk about we do not want
access taxes—I pay $21.95, I think, to get on AOL, and I do not
want that to be taxed; that would be discrimination against getting
onto the Internet—although, of course, the telephone call, which is
an integral part of getting onto that, is taxed, but you pay that
whether you are calling your Aunt Tilly or whether you are calling
to get on the Internet, so that is not a discrimination in that sense.
But clearly that AOL would be an access tax. Some people have ex-
pressed the concern that in putting a moratorium, or perhaps even-
tually a permanent ban, on access taxes, you had better make the
definitions very tight, because the courts may find all sorts of
things might be access taxes—perhaps a tax on premium channels
on television, or video games, or movies online. Do you have a com-
ment on that?

Mr. IsTOOK. I think what you are describing is efforts to bundle
certain items together where you buy a package rather than buying
something distinct. And I agree with you that definitions are very
important here, but again, let me follow the analogy that Mr.
Norquist has referred to. When you talk about railroads and inter-
state commerce, you can equate the interstate with that, but re-
member that if you buy something that is shipped to you over the
rails, the fact that it is shipped to you over the rails does not mean
that it changes the taxability of that sale.

Mr. NADLER. That is right, although the shipper has to pay—
Conrail—well, Conrail does not exist anymore—but CSX pays taxes
to the State of New York on the railroad——

Mr. IsTOOK. I am talking about their customers as opposed to the
railroad itself.

Mr. NADLER. Quite correct.

Does anybody else want to comment on that?

Mr. NORQUIST. Yes.

Mr. NADLER. Mr. Norquist.

Mr. NORQUIST. I think the taxpayer movement may be able to
help you on this challenge. Legislation is being prepared that
would extend the 4R law to all telecommunications, so it would ban
discriminatory taxes by State and local governments on tele-
communications, including your phone bill, cable, satellite, and so
on.
Mr. NADLER. All the present taxes on the phones.

Mr. NORQUIST. Yes—well, certainly I would encourage you to
abolish the Spanish American War tax, which the Federal Govern-
ment imposes; but State and local government, while they have
about an average of 5 or 6 percent sales tax, have an average of
15 percent excise tax on telecommunications.
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Mr. NADLER. Why shouldn’t we allow States to do that if they
choose?

Mr. NORQUIST. Because we are trying to stop the breakup of a
national market with a lot of discriminatory taxes that affect how
different people communicate with each other between States—in
the same way that you do not allow State and local governments
to tax various parts of the railroad network and grab hold of a rail-
road tie and say, “We are going to charge this railroad tie a lot of
money because you are going through our State.”

It lowers taxes. That i1s the good thing about it.

Mr. BARR. If I could

Mr. NADLER. Let me just make one thing clear.

Mr. BARR. The time of the gentleman has expired. This is a
very——

Mr. NADLER. Could I have unanimous consent for one additional
minute?

Mr. BARR. For 1 minute, the gentleman is recognized.

Mr. NADLER. Thank you.

Lowering taxes on the State level is a decision—lowering, rais-
ing—that is their business, and we should not tell them they
should lower or raise taxes. Discrimination—discriminatory taxes,
if you can establish it is discriminatory—is what I am trying to fig-
ure out.

Mr. NorQUIST. The extension of the 4R law to telecommuni-
cations would say to a State if you have a 5 percent sales tax, you
can take 5 percent tax on people’s phone bill, but you cannot have
a 15 percent tax on phone bills and a 5 percent on everything else.

Mr. NADLER. But do we tell a State that you must have a uni-
form sales tax rate on—you must apply the same sales tax to pur-
chase of a suit as to purchase of a car? We do not tell States that.

Mr. NORQUIST. No. If you do not like the idea, you can vote
against it. I just think it is a pretty good idea.

Mr. NADLER. No, no. I am not trying to say I like it or not. I am
saying why here—in other words

Mr. NORQUIST. Because of the importance of telecommunications;
because it crosses State lines in ways that buying suits does not.

Mr. NADLER. Okay. Thank you, sir.

Mr. BARR. I thank the gentleman.

The gentleman from California, Mr. Issa, is recognized for 5 min-
utes.

Mr. IssA. Thank you, Mr. Chairman.

Just a little arithmetic, I guess, to start off my question. If we
are at $3.6 billion in Internet sales, 5 percent—does that come out
to about $180 million of tax revenue divided into all the States?

Mr. ISTOOK. If you are asking me——

Mr. IssA. Yes.

Mr. ISTOOK [continuing]. If you are asking me, Mr. Issa, I have
not done the full math. To me, the main issue is the growth
rate

Mr. BARR. Is your mike on, Mr. Istook?

Mr. IsTOOK. The switch is on at this end.

Mr. IssA. Yes. Things are a little quiet on the mikes today.

Mr. IsTOOK. But I will speak up a little louder since the system
may be having problems.
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But again, it is compounding stuff—anyone who has ever dealt
with when you are compounding interest or putting things on——

Mr. BARR. If the gentleman would suspend, I just want to make
sure that his remarks are being picked up by the court reporter—
you are picking it up okay. Okay.

Mr. ISTOOK. At a compounding rate, that is equivalent to 36 per-
cent. That is an extremely fast rate of growth, and I think that is
more important at this point—and I know that Mr. Norquist may
disagree—but I think that is more important at this point than the
absolute number of the sales.

Mr. IssA. Sure. And before Mr. Norquist disagrees, maybe I will
add another question. Doing my math a little further, California is
about 10 percent of that, $18 million—just our subsidy——

Mr. IsTOOK. By the way, Mr. Issa, did I mention that was a
monthly rate? That is not an annual rate, that $3.6 billion.

Mr. IssA. Okay.

Mr. ISTOOK. That was a monthly rate of sales.

Mr. Issa. And I appreciate that. Extrapolating that, though, $18
million for California, and our daily subsidy for electricity for our
shortfall is about $36 million, I do not think it is going to change
the educational standards in the State of California as much as
every million counts even here in Washington.

One of the questions I have, though, on those figures—I used to
buy books by telephone, or by filling out the little card; I used to
buy records by filling out the card; I bought my radar detectors, in
States where it was legal, by telephone—still have them in Cali-
fornia. Those sales are now counted as Internet sales, aren’t they,
for the most part? I am now buying these things online from the
same companies I used to buy them by other means.

Mr. IsTOOK. I am not aware of the particular methodology that
some entities may use in measuring the sales, so I cannot tell you
whether any other type of remote sale is being mixed in with that
Internet number any more than I can tell you for sure that that
number is accurate. We both know that there is no national mecha-
nism for making sure you have an exact dollar volume here. We
can only rely on the people who are in the business of trying to
measure it.

Mr. IssA. And maybe for Mr. Norquist—would it surprise you
that as much as half of this would have been sales that formerly
were done by other means?

Mr. NORQUIST. Yes. The easiest thing to buy and sell over the
Internet are those things that used to be bought and sold over cata-
logs—computer parts and other—if you could buy it over a catalog,
you can now quicker buy it over an Internet. If you wanted to go
down to a local store and touch it and feel it and taste it and put
it on, you could not do that over catalog, and you cannot do it over
Internet.

So some local politicians get scared when people say you are
going to lose a lot of revenue. Well, in point of fact, they have not
lost a lot of revenue, and one of the reasons is that the Internet
projections were inaccurate. The other reason is the increase in
Internet sales is coming at the expense of catalog sales, neither of
which, thanks to the Constitution and the Quill decision in the Su-
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preme Court and the Commerce Clause, are subject to having Ala-
bama levy taxes on L.L. Bean.

Mr. JULIAN. Mr. Issa, if I could add to clarify those numbers

Mr. IssA. Yes, Mr. Julian.

Mr. JULIAN [continuing]. A lot of the items that are included in
those numbers are sales of things that are not subject to sales tax
anyway. Securities and airline tickets are two of the most common
things sold over the Internet. Neither of those items is subject to
State sales tax. So I think when you are talking about trying to
measure the impact on State sales tax revenue, those numbers are
grossly inflated because they include items that would not be sub-
ject to sales tax under any circumstance.

Mr. IsTOOK. If I may add one more at the risk of confusing peo-
ple, because it is always risky to quote one set of numbers knowing
there are other people doing calculations—according to the
Forrester Retail Index, I am told that they calculate in the year
2000 that retail sales—which would not be airline tickets and so
forth—retail Internet sales were $61 billion, which would be a
monthly rate of approximately $5 billion. And again, knowing the
inexactness of any effort to measure this, I think we all need to
consider multiple numbers and consider growth rates, not just ab-
solute numbers. That would be higher than the numbers you had,
again.

Mr. IssA. And I appreciate that perhaps the most important
thing we can note here today for this hearing is that we do not
have good numbers; that maybe our friends over at Energy and
Commerce should be finding a way to collect the data, which States
do have, of course, because they audit the companies in each of
their own States, to find out what the real sales through the Inter-
net are, what the real growth rate is. And perhaps that is the best
lesson here, that the problem appears to be manageably small
today, but that getting accurate numbers could allow us in the near
future to make more informed decisions.

The last answer, Mr. Norquist.

Mr. NORQUIST. Ernst & Young in June 1999 did an analysis, and
they found that the quote-unquote “lost revenue” due to Internet
sales was $170 million, or one-tenth of 1 percent of sales tax in the
country. And I would simply point out that politicians talk about
it as lost revenue—I know where it is—it is in the pockets of people
who earned it. It is not lost; it just did not get to the politicians.

Mr. IssA. Thank you, Mr. Norquist, and I appreciate the answer
that always comes to that lost revenue one.

Mr. IsTOOK. Mr. Chairman, if I may in response to Mr. Issa’s
bona fide request that we have more accurate numbers, I should
mention that as chairman of the Treasury, Postal Appropriations
Subcommittee, one of the items in the bill which was approved at
full Committee yesterday, actually, in the report is to take the U.S.
Treasury Department, which has huge resources on making cal-
culations, as you know, and research capabilities, to have them
prepare those numbers for us. So that is something that as Chair-
man, I was able to make sure is included. Now, of course, that in-
formation will not be back to us within the next couple of months,
but I have endeavored to make sure that we start putting some ef-
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forts underway to get some numbers that hopefully we all can rely
upon.

Mr. IssA. Thank you, Mr. Chairman.

Mr. BARR. Might I ask Mr. Istook if he would be amenable to sort
of looking at that language and entertaining, perhaps, some
amendments to it?

Mr. IsToOK. Well, I certainly would be. It is report language. For
example, I visited with Mr. Cox about it, and we are not addressing
purely Internet, we are addressing remote sellers, generically.

Mr. BARR. Okay.

Mr. IsTOOK. That may be what you have in mind.

Mr. BARR. That was one concern. Thank you.

Mr. ISTOOK. Certainly.

Mr. BARR. That concludes all the Members of the Subcommittee
have had an opportunity to ask questions.

I very much appreciate, and I think I can speak for the entire
Subcommittee—we all appreciate very much all of your expertise in
sharing your time with us today.

If there are any additional materials that any of you would like
to make a part of the record, the record will remain open for 7
days, and again, the full statements that you submitted will be
made a part of the record.

Thank you all very much.

This hearing is concluded.

[Whereupon, at 3:38 p.m., the Subcommittee was adjourned.]
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The United States has long been considered the leader of the free-world
and free-market. Over the past decade, the Internet has been a driving force in
our prospering economy, despite temporary setbacks. Our country’s relative
economic strength in technology areas is due, in part, to the political
establishment’s recognition that the Internet and electronic commerce should be
free from legislative and regulatory roadblocks that could impede its evolution.

Congress, in recognizing the Internet's susceptibility to creative tax
schemes and the need to protect this new engine of prosperity, adopted the
Internet Tax Freedom Act (ITFA) in October of 1998. It imposed a three-year
moratorium on multiple, discriminatory and access taxes on the Internet.

The moratorium is set to expire in October, and the debate over its
extension is being clouded by a coalition of states that fear an eroded tax base,
as more consumers shop online. Some of these states are in the process. of
enacting model legislation that includes a“simplified and streamlined” sales tax
system with the hopes of getting congressional approval fo force remote
merchants to collect and remit sales taxes.on purchases made by their citizens.

In 1992, the Supreme Court ruled in Quill Corp. v. North Dakota that
states, without permission from Congress, cannot require out-of-state retailers to
collect and remit sales taxes unless the retailer has a substantial physical
presence or "nexus" in the state.

This coalition of states, together with traditional brick-and-mortar retailers
who oppose the online competition, are lobbying Congress to accept the states’
“simplification” plan known as the Streamlined Sales Tax Project. In exchange,
the states want permission to reach outside of their taxing jurisdictions, shifting
the states’ tax collection burden to remote vendors. But the “simplifications” as
recommended by the Streamlined Sales Tax Project, which include a minimum of

(55)



56

ten categories addressing, for example, uniform rules, definitions, formats and
audit procedures, are anything but simple.

First, the proposed “simplification” scheme contradicts the economic
structure that has made our nation a global leader. Contrary to the view of one of
our Founding Fathers, Alexander Hamilton, who noted in the Federalist No. 32
that the Constitution did not grant Congress the authority to regulate state tax
policies except with regard to exports and imports, it has long been recognized
that Congress has the authority, under the Commerce Clause, to regulate state
taxation of interstate activities. But the primary evil that the Commerce Clause
sought to remedy was attempts by states to export their tax burdens to residents
of other states. Because local residents and brick-and-mortar entities benefit
from state and local services and infrastructure such as police and fire protection,
roads and waste collection, it is appropriate for them, and only them, to bear the
tax burdens that finance such services. Based on this premise, out-of state
entities should not be forced to take on the states’ responsibility and collect their
taxes for them.

If current state tax systems are nof adequate for the new economy, or if
such systems disadvantage local retailers, states already have it within their
power to collect taxes from their citizens for remote online purchases. The failure
of the states to collect sales and use taxes from their citizens on such purchases
is simply that — the failure of the states. But it should not be the role of Congress
to provide a mechanism for states to shift|their tax collection burden to out-of-
state retailers. Contrarily, Congress’ role |should be to ensure the states do not
unfairly export this burden, thereby obstrycting interstate commerce.

Second, the financial burden on remote businesses to collect and remit
states’ sales and use taxes would ultimately result in a'de facto tax increase on
the consumer. As with any government mandate, especially when dealing with
tax schemes, the added costs of doing business is ultimately passed on to
consumers by way of increased prices.

|

There currently are more than 7,500 taxing jurisdictions in this country —
all with different, complicated rules and structures. The proposed “simplification”
does not go far enough in significantly reducing or simplifying these rules and
structures to the point where businesses *Nould not have to endure a
considerable financial hardship. |

Third, ironically the states’ proposed method of “simplification” could
reasonably be considered a violation of state sovereignty. Our country’s
historical framework of “no taxation withqut representation” led to a system of
taxation that has traditionally required state legislatures to develop tax policies
within their own borders. As a result, states’ tax and regulatory policies employ
fiscal incentives such as tax abatements and subsidies in attempting to induce
non-resident firms and businesses to Ioc%te within their jurisdictions or to keep
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Finally, the implication “simplification” would have on consumer privacy is
an open question. Apart from any records that an Internet vendor may keep and
use in accordance with the privacy policy that it has adopted, electronic
commerce permits an Internet purchaser to maintain a level of anonymity from
“big-brother” watching his or her purchasing practices. With few exceptions, the
government cannot obtain vendor records without following appropriate search
warrant procedures designed to protect the purchaser’s fundamental right to
privacy. With simplification, however, the|audit procedures proffered threaten
consumer privacy. The access to persongl data that may result through audit
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procedures leaves consumers vulnerable to misuses of sensitive information and
potentially violates consumers’ constitutional rights of privacy and due process.
Although some proposals, such as the Internet Tax Moratorium and Equity Act
(5. 512), sponsored by Senator Byron Dorgan (D-North Dakota), make passing
reference to the need for appropriate protections for consumer privacy, no
simplification proposal significantly addresses the issue. Simplification should
not be included in any bill unless and until all potential threats to privacy and
constitutional rights have been addressed.

One final and significant point is that Congress simply shouid reaffirm the
Supreme Court Quill ruling governing states’ collection of sales taxes by adopting
a national, uniform nexus standard, as outlined in the New Economy Tax
Fairness Act or NET FAIR (S. 664), sponsored by Senator Judd Gregg (R-New
Hampshire). NET FAIR establishes a bright-line uniform jurisdictional standard
for taxing electronic commerce based on the substantial physical presence or
“nexus” test that would secure traditional principles of tax fairness, reinforce rate
competition among the states and preserve the states’ authority to set their own
tax policies on commerce within their jurisdictions.

Congress can, and should, pass legislation that extends the current
moratorium on multiple and discriminatory taxation on electronic commerce and
make permanent the Internet access moratorium. As language often defines
political battles, and in some cases wins them, the term “simplification” is
anything but “simple.” Congress should not include simplification provisions in
the law.

The Center for Individual Freedom is a non-partisan, non-profit
organization with the mission to focus attention on individual freedoms and
individual rights guaranteed by the U.S. Constitution. As free-market advocates,
we oppose over-burdensome state and federal regulations and taxing regimes
that will impede the evolution of electronic commerce.
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