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REAUTHORIZATION OF THE U.S. DEPART-
MENT OF JUSTICE: EXECUTIVE OFFICE FOR
U.S. ATTORNEYS, CIVIL DIVISION, ENVIRON-
MENT AND NATURAL RESOURCES DIVISION,
EXECUTIVE OFFICE FOR U.S. TRUSTEES,
AND OFFICE OF THE SOLICITOR GENERAL

WEDNESDAY, MAY 9, 2001

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 2:10 p.m., in Room
2141, Rayburn House Office Building, Hon. Bob Barr [Chairman of
the Subcommittee] presiding.

Mr. BARR. Good afternoon, ladies and gentlemen.

The Subcommittee on Commercial and Administrative Law is
meeting this afternoon to receive testimony from five components
of the U.S. Department of Justice. This is part of the ongoing Judi-
ciary Committee effort to consider reauthorization of that Depart-
ment and its components. This authorization process provides the
Committee the opportunity to examine in detail the performance of
the agency and evaluate how well it is positioned to achieve its
goals and determine both the adequacy of its funding levels and
the need for changes in legislation to facilitate its mission.

I should state at the outset this will not be the only encounter
that the Subcommittee has with the components within our juris-
diction during the 107th Congress. It is my intention to engage in
active oversight during these 2 years.Oversight requires that we
listen in order to learn so we can intelligently question, suggest
and, if necessary, enact.

We do not, however, begin this process without expectations for
the Department of Justice, expectations we certainly share with
the American people. The Department of Justice is directly respon-
sible for performing the President’s responsibility to take care that
the laws of the United States are faithfully executed. These laws
touch virtually every region of our lives—at home, at work, at
school and at play, civil rights, commerce, the environment, our
community, the workplace, information and privacy, food and
drugs, the list goes and on. It includes literally thousands of crimi-
nal laws and regulations, as one observer noted, covering every-
thing from kidnapping to poultry inspection.

(1)
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We expect that the Department of Justice should have and
should continue to perform competently and fairly, conscious of the
awesome power of the government and determine it should be exer-
cised in the interest of justice and for the common good.

We will work with the components we hear from today both by
conducting oversight hearings such as today’s efforts but also
through a continuing study of the departments and their compo-
nents’ activities and needs.

I wish to stress the importance of today’s hearing for the Depart-
ment of Justice and for our Members. The information we receive
from our witnesses today will be of immediate value in determining
adequacy of the funding levels proposed by the President in his
budget request for the Department of Justice. Moreover, questions
will arise as the authorization is considered by the Judiciary Com-
mittee as to whether priority should be reordered or resources reas-
signed. An important part of the record on which the Committee
will base its decision will be the testimony at today’s hearing and
the questions we pose to the witnesses and the answers provided
both at today’s hearing and in follow-up writings.

The components that we will receive testimony from this after-
noon account for funding that approaches $1.8 billion. They dis-
charge broad litigating appellate support and administrative re-
sponsibilities. In fact, so broad is their mission that the attention
we give to their performance can significantly improve the lives,
safety and well-being of virtually every American.

I would like now to recognize the distinguished Ranking Mem-
ber, Mr. Watt of North Carolina, for any opening comments.

Mr. WATT. Thank you, Mr. Chairman; and I want to welcome the
witnesses here and thank them for participating in today’s hearing.

I especially want to welcome Mr. Calloway, who hails from Char-
lotte, North Carolina, and who was the U.S. Attorney. There was
a transition, but I am delighted to see that he is continuing to be
involved at the national level in making this presentation today.
And I welcome all of the witnesses. I am not just singling him out.
I thank all of you for being here.

It is great to have an oversight hearing on an agency that every-
body agrees is an important agency and about which there is little
partisan division. I think we can be clear in our objective to try to
run the government and this Department efficiently and not get
into a lot of philosophical discussions.

So I am looking forward to this oversight hearing and to subse-
quent oversight hearings regarding the Department of Justice. I
agree wholeheartedly with what the Chairman has said in his
opening comments and particularly with his entreaty that we have
to listen in order to learn.

And the quicker I shut up the quicker we can start listening to
the witnesses, so I think I will do that and yield back the balance
of my time, Mr. Chairman.

Mr. BARR. I thank the distinguished Ranking Member.

I would now like to call on the Vice Chairman of the Committee,
Mr. Flake from Arizona, for any opening comments he would make.

Mr. FLAKE. I just want to say welcome. I have no opening com-
ments but look forward to your testimony.
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Mr. BARR. Finally, I would like to call on the distinguished
former Chairman of this Committee, Mr. Gekas from Pennsylvania,
for any opening comments he would make.

Mr. GEKAS. I thank the Chair; and I, too, waive the privilege of
an opening statement. Thank you.

Mr. BARR. Thank you.

At this time, I would like to take the opportunity to introduce all
four of our witnesses here today; and then we will call on each of
the one of witnesses to take a few moments, 5 minutes or so, to
make their comments for the record. Of course, the entire written
statement that they might care to submit will be incorporated in
the record of these proceedings without objection.

Our first witness today will be Mark Calloway. Mr. Calloway has
served as the Acting Director of the Executive Office for the United
States Attorneys since November of last year. The United States
Attorneys are our Nation’s principal litigators under the Attorney
General.

Prior to beginning serving in this present position, Mr. Calloway
was the United States Attorney for the Western District of North
Carolina. At the time he assumed that office, he was the fourth
youngest U.S. Attorney in the country.

In addition, Mr. Calloway has served as Chairman of the Attor-
neys General Advisory Committee for United States Attorneys. Mr.
Calloway earned his undergraduate degree in political science from
North Carolina State University in 1980 and received his law de-
gree from Campbell University School of Law in 1983.

We appreciate your being with us here today, Mr. Calloway.

Our second witness will be Stuart Schiffer, who is the Acting As-
sistant Attorney General for the Civil Division. The Civil Division
is one of the six litigating divisions in the Department of Justice,
representing the United States, its departments and agencies,
Members of Congress, Cabinet officers and other Federal employ-
ees.

Mr. Schiffer joined the Department of Justice in 1963 and has
served under 16 Attorneys General beginning with Robert Ken-
nedy. Mr. Schiffer received his undergraduate degree and law de-
gree from the University of Illinois.

Stu, it is very nice to have you here today. It is great to see you
again.

The third witness we have today is John Cruden, who is the Act-
ing Assistant Attorney General for the Environment and Natural
Resources Division. In that capacity he is responsible for super-
vising a wide variety of environmental litigation, including civil en-
forcement actions for key environmental statutes such as the Clean
Water Act, the Clean Air Act and the Safe Drinking Water Act. In
addition, he supervises wetlands enforcement, challenges to EPA
rulemaking and environmental actions filed against the United
States.

Prior to assuming his current position, Mr. Cruden was the Chief
of the Environmental Enforcement Section.

Mr. Cruden, we appreciate your being with us today and look for-
ward to your testimony and expertise.

Our fourth and final witness today is Martha Davis. Ms. Davis
currently serves as the Acting Director of the Executive Office for
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United States Trustees. The U.S. Trustee program is a component
of the Department of Justice responsible for overseeing the admin-
istration of bankruptcy cases and private trustees.

Prior to her appointment as Acting Director, Ms. Davis served as
General Counsel. In that capacity, she was responsible for pro-
viding legal advice and litigation support to the Director and to the
United States Trustees.

Prior to joining the Executive Office for the United States Trust-
ees, Ms. Davis was in private practice where she concentrated on
real estate, bankruptcy and collections. She earned her law degree
in 1980 from Catholic University’s Columbus School of Law in
Washington, D.C., and her bachelor of arts degree in 1973 from the
College of William and Mary in Williamsburg, Pennsylvania.

We very much appreciate, Ms. Davis, your being with us today
and sharing your thoughts.

In addition to the four witnesses that we plan to hear from
today, I will, on unanimous consent, enter into the record a state-
ment on behalf of the Solicitor General’s Office. This is not in lieu
of that office’s appearance at a subsequent hearing which we an-
ticipate occurring later in this session.

[The material referred to follows:]

PREPARED STATEMENT OF BARBARA D. UNDERWOOD, ACTING SOLICITOR GENERAL OF
THE UNITED STATES

Mr. Chairman and Members of the Subcommittee: Thank you for inviting me to
present testimony regarding the Office of the Solicitor General in connection with
the Committee’s hearing.

1. THE SOLICITOR GENERAL’S DUTIES

When Congress created the position of Solicitor General in 1870, it expressed high
ambitions for the Office: the Solicitor General is the only officer of the United States
required by statute to be “learned in the law,” 28 U.S.C. Section 505, and the Com-
mittee Report accompanying the 1870 Act stated: “We propose to have a man of suf-
ficient learning, ability, and experience that he can be sent . . . into any court
wherever the Government has an interest in litigation, and there present the case
of the United States as it should be presented.”

In modern times, the Solicitor General has exercised responsibility in three gen-
eral areas.

1. The first, and perhaps best-known, function of the Solicitor General is his rep-
resentation of the United States in the Supreme Court. The late former Solicitor
General Erwin Griswold captured the nature of this responsibility in observing:

The Solicitor General has a special obligation to aid the Court as well as serve
his client. . . . In providing for the Solicitor General, subject to the direction
of the Attorney General, to attend to the “interests of the United States” in liti-
gation, the statutes have always been understood to mean the long-term inter-
ests of the United States, not simply in terms of its fisc, or its success in par-
ticular litigation, but as a government, as a people.

This responsibility, of course, includes defending federal statutes challenged as
unconstitutional whenever a good faith defense exists. The Solicitor General also de-
fends regulations and decisions of Executive Branch departments and agencies, and
is generally responsible for representing independent regulatory agencies before the
Supreme Court.

The Supreme Court practice of the Solicitor General includes filing petitions for
review on behalf of the United States. In this regard, as the Supreme Court has
stated:

This Court relies on the Solicitor General to exercise such independent judg-
ment and to decline to authorize petitions for review in this Court in the major-
ity of the cases the Government has lost in the courts of appeals.
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The Solicitor General also responds to petitions filed by adverse parties who were
unsuccessful in the lower federal courts in criminal prosecutions or civil litigation
involving the government. Where review is granted in a case in which the United
States is a party, the Solicitor General is responsible for filing a brief on the merits
with the Court and she or a member of her staff presents oral argument before the
Court. The Solicitor General also files amicus curiae, or friend-of-the-court, briefs in
cases involving other parties where she deems it in the best interest of the United
States to do so. Although most amicus filings occur only after review has been
granted, the Solicitor General also submits amicus briefs at the petition stage when
invited by the Court to do so or, in rare instances when Supreme Court resolution
of the questions presented may affect the administration of federal programs or poli-
cies. The Solicitor General, as a rule, participates in oral argument in those cases
in which the government has filed an amicus brief on the merits.

2. The second category of responsibilities discharged by the Solicitor General re-
lates to government litigation in the federal courts of appeals, as well as in state,
and sometimes even foreign, appellate courts. Authorization by the Solicitor General
is required for all appeals to the courts of appeals from decisions adverse to the
United States in federal district courts. The Solicitor General’s approval is also re-
quired before government lawyers may seek en banc, or full appellate court, review
of adverse decisions rendered by a circuit court panel. Additionally, government
intervention or participation amicus curiae in federal appellate courts (as well as
state or foreign appellate courts) must be approved by the Solicitor General. In addi-
tion, once a case involving the government is lodged in a court of appeals, any set-
tlement of that controversy requires the Solicitor General’s assent.

3. In the third category of responsibilities are decisions with respect to govern-
ment intervention in cases where the constitutionality of an Act of Congress “affect-
ing the public interest” has been brought into question at any level within the fed-
eral judicial system. In such circumstances, 28 U.S.C. Section 2403 requires that the
Solicitor General be notified by the court in which the constitutional challenge has
arisen and be given an opportunity to intervene with the full rights of a party on
the constitutional question.

The various decisions discussed above for which the Solicitor is responsible are
arrived at only on the basis of written recommendations and extensive consultation
among the Office of the Solicitor General and affected offices of the Justice Depart-
ment, Executive Branch departments and agencies, and independent agencies.
Where differences of opinion exist among these components and agencies, or be-
tween them and the Solicitor General’s staff, written views are exchanged and meet-
ings are frequently held in an attempt to resolve or narrow differences and help the
Solicitor General arrive at a final decision. Where consideration is given to an ami-
cus curiae filing by the government in non-federal government litigation in the Su-
preme Court or lower federal appellate courts, it is not uncommon for the Solicitor
or members of her staff to meet with counsel for the parties in an effort to under-
stand their respective positions and interests of the United States that might war-
rant its participation.

II. ORGANIZATION OF THE SOLICITOR GENERAL’S OFFICE

The Office of the Solicitor General has a staff of 48, of which 22 (including the
Solicitor General) constitute its legal staff and the remainder serve in managerial,
technical, or clerical capacities. Of the 22 attorneys, four are Deputy Solicitors Gen-
eral, senior lawyers with responsibility for supervising matters in the Supreme
Court and lower courts within their respective areas of expertise. Seventeen attor-
neys serve as Assistants to the Solicitor General. Sixteen are assigned a “docket”
of cases presenting a wide spectrum of legal problems under the guidance and su-
pervision of the Deputies. One of these assistant positions is currently vacant. The
seventeenth, the Tax Assistant, is a senior lawyer who devotes himself almost en-
tirely to litigation arising under the Internal Revenue Code. Additionally, OSG em-
ploys four lawyers who are recipients of the Bristow Fellowships, a one-year pro-
gram open to highly qualified young attorneys, generally following a clerkship with
a federal court of appeals’ judge. Bristow Fellows assist the Deputies and Assistants
in a variety of tasks related to the litigation responsibilities of the Office. All of the
attorneys in the Office have outstanding professional credentials.

The authorized personnel levels and budget of the Office of the Solicitor General
have remained relatively stable in recent years. Fiscal Year 2001 funding level is
50 workyears and $7,102,000. About 90% of the Office’s budget pertains to nondis-
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cretionary items. For example, approximately 71% is devoted to personnel and per-
sonnel-related costs, 9% to GSA rent, and 5% to printing.

To offset otherwise rising costs, the Office has realized savings by moving from
reliance on outside printers to an in-house desktop publishing operation.

III. OFFICE WORKLOAD

The following statistics may provide a helpful way of measuring the Office’s heavy
workload given the relatively small staff of attorneys. During the 1999 Term of the
Supreme Court (June 25, 1999 to June 29, 2000), the Solicitor General’s Office han-
dled approximately 3000 cases in the Supreme Court. We filed full merits briefs in
58 cases considered by the Court (and presented oral argument in 51 of those
cases),! which represented 72% of the cases that the Supreme Court heard on the
merits in that Term. We filed 23 petitions for a writ of certiorari or jurisdictional
statements urging the Court to grant review in government cases, 459 briefs in re-
sponse to petitions for certiorari filed by other parties, and waivers of the right to
file a brief in response to an additional 2479 petitions for certiorari. In response to
invitations from the Supreme Court, we also filed 10 briefs as amicus curiae ex-
pressing the government’s views on whether certiorari should be granted in cases
in which the government was not a party. The above figures do not include the Of-
fice’s work in cases filed under the Supreme Court’s “original” docket (cases, often
between States but involving the federal government, in which the Supreme Court
sits as a trial court), and they also do not include the numerous motions, responses
‘g) motions, and reply briefs that we filed relating to matters pending before the

ourt.

During this same one-year period, the Office of the Solicitor General reviewed
more than 2300 cases in which the Solicitor General was called upon to decide
whether to petition for certiorari; to take an appeal to one of the federal courts of
appeals; to participate as an amicus in a federal court of appeals or the Supreme
Court; or to intervene in any court. Thus, during this one-year period, the Office
of the Solicitor General handled well over 5300 substantive matters on subjects
touching on virtually all aspects of the law and the federal government’s operations.

IV. CONCLUSION

In carrying out the foregoing responsibilities, my staff and I have productively
and efficiently adhered to the time-honored traditions of the Office of the Solicitor
General—to be forceful and dedicated advocates for the government, as well as offi-
cers of the Court with a special duty of candor and fair dealing.

Mr. BARR. If there are no further opening comments—are there
any other opening comments?

Mr. BARR. In that case, Mr. Calloway, we turn the mike over to
you; and if you would please make such comments as you would
like. Try and stay—we are not going to adhere, strictly speaking,
to the 5-minute rule, but if you can limit it to that we would appre-
ciate it. Of course, the entire statement, the written portion of it,
will be placed into the record.

STATEMENT OF MARK CALLOWAY, ACTING DIRECTOR, EXECU-
TIVE OFFICE FOR UNITED STATES ATTORNEYS, UNITED
STATES DEPARTMENT OF JUSTICE

Mr. CALLOWAY. Mr. Chairman, Congressman Watt and Members
of Subcommittee, I am pleased to appear before you today with my
colleagues John Cruden, Acting Assistant Attorney General for the
Environment and Natural Resources Division; Stewart Schiffer,
Acting Assistant Attorney General for the Civil Division; and Mar-
tha Davis, Acting Director of the Executive Office for the United
States Trustees.

It is an honor to be here representing the women and men of the
94 United States Attorneys Offices nationwide, and I thank you on

10f the 58 merits briefs filed, some were consolidated resulting in 1 oral argument.
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their behalf for your continuing support of our critical law enforce-
ment mission.

In the next few moments, I would like to outline some of the
needs of the U.S. Attorneys that are included in our fiscal year
2002 budget request. To carry out our mission in fiscal year 2002,
we are requesting a total increase of 132 new positions and $13.1
million for three initiatives, namely Project Sentry, cybercrime and
habeas corpus litigation.

We are seeking 94 attorneys and $9 million to support Project
Sentry, which will add one additional Assistant U.S. Attorney in
each United States Attorneys Office to work with State and local
officials to ensure that our Nation’s schools are safe.

The United States Attorneys’ firearms strategy focuses on the
vigorous prosecution of violations of the Federal firearms statute.
But the strategy goes much further than that. Partnerships with
State, local and tribal governments enable the Federal Government
to respond to problems unique to each district by helping to estab-
lish locally tailored projects to be carried out cooperatively. This en-
ables us to supplement and support the hard work already being
conducted at the local level.

We have done much in past years, and there is more to do. With
the additional investigative and prosecutorial resources provided
for fiscal year 2001, we will be better equipped to address this vio-
lent crime threat.

With the resources we seek in fiscal year 2002, we can better
focus on the safety of our Nation’s schoolchildren in particular. The
recent spate of tragedies on school grounds, coupled with the
alarming rate at which gang-related violence occurs in schools and
on playgrounds, makes clear the need for focused resources de-
signed to deal with this pervasive problem.

With the designated Project Sentry coordinator in each district,
United States Attorneys Offices will be well prepared to make bet-
ter use of Federal statutes aimed specifically at those adults who
set into motion by providing firearms to juveniles the deadly chain
of events that ultimately lead to unthinkable tragedies like those
we saw at Columbine and Santee. This becomes critical in our
quest to prevent future school shootings.

We are seeking 24 positions and $2.9 million to help us address
another serious law enforcement challenge, cybercrime. In response
to the ever-increasing threat posed by computer intellectual prop-
erty and fraud crimes, the Department has launched a number of
initiatives which have had promising results.

During fiscal year 1999, we filed 104 computer crime cases
against 148 defendants. This represents a 22 percent increase in
the number of cases filed when compared to the prior year. During
fiscal year 2000, we filed 137 cases against 176 defendants, rep-
resenting a 32 percent increase in the number of cases filed over
fiscal year 1999. Our ability to protect businesses and citizens in
a global economy that is increasingly reliant on computer networks
and on the Internet hinges on our ability to detect, investigate and
prosecute violations of law involving computers, intellectual prop-
erty, Internet fraud and high technology.
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We are also seeking 14 positions and $1.2 million to address a
growing backlog involving post-removal order immigration deten-
tion cases.

In 1996, as a result of a change in immigration laws, a rapid and
dramatic increase in the number of habeas corpus petitions were
filed by post-removal order detainees, often individuals who had be-
cause removable because of criminal convictions in this country.
Because of their criminal convictions, these individuals lose their
legal immigration status.

However, the INS cannot immediately deport these individuals
despite receiving an order of removal because their country of ori-
gin delays or declines to accept their repatriation, despite a re-
quirement under international law that every country accept its
own nationals. Hence, absent judicial intervention and unless de-
termined by the INS in its periodic reviews to be an appropriate
candidate for release, these individuals are subject to INS deten-
tion. The districts with long-term INS detention facilities are being
inundated with this work, and we sorely need the resources to ad-
dress this continuing problem.

In conclusion, we believe that we can play an important role in
making our Nation’s schools safer; and we also believe that we
must continue to address the growing amount of computer-related
offenses being committed as more and more people worldwide gain
access to the Internet; and we need to address the growing backlog
of cases involving post-removal order detainees.

Again, we appreciate your continued support for the United
States Attorneys Offices; and I would be glad to try to answer any
questions that you may have.

Mr. BARR. Thank you, Mr. Calloway.

[The prepared statement of Mr. Calloway follows:]

PREPARED STATEMENT OF MARK CALLOWAY

Mr. Chairman, Congressman Watt, and Members of the Subcommittee, I am
pleased to appear before you today with my colleagues: John Cruden, Acting Assist-
ant Attorney General for the Environment and Natural Resources Division; Stuart
Schiffer, Acting Assistant Attorney General for the Civil Division, and Martha
Davis, Acting Director of the Executive Office for U.S. Trustees.

OVERVIEW

The Executive Office for United States Attorneys (EOUSA) provides legal, policy
and administrative support for the 93 United States Attorneys and their staffs in
94 United States Attorneys’ offices nationwide. EOUSA deals with issues involving
the United States Attorneys’ offices, their legal and policy concerns, overall oper-
ations, budgets, management, personnel matters and evaluations. In addition,
EOUSA is the voice of the United States Attorneys within the Department of Jus-
tice. As such, EOUSA supports and represents the interests of the United States
Attorneys, voiced through the Attorney General’s Advisory Committee, on a host of
legal and policy issues presented within the Department, the Administration and
Congress.

The work of the United States Attorneys is among the most fundamental of any
in the government: criminal law enforcement; affirmative civil litigation; and de-
fending the government when it is being sued. EOUSA and the United States Attor-
neys also recognize the need for cooperation with Congress on matters affecting how
federal laws are enforced and the interests of the American public. For example, the
Government Accounting Office (GAO) recently completed a report that responds to
concerns raised by health care providers about our enforcement of the federal False
Claims Act. I am pleased to tell you that the GAO report is very favorable in its
assessment of our efforts to comply with guidance issued by the former Deputy At-
torney General on June 3, 1998, on enforcing the False Claims Act in a fair and
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even-handed manner in civil health care fraud matters. Among other things, the re-
port said that United States Attorneys’ offices appropriately considered individual
circumstances in their interactions with hospitals on a case-by-case basis.

Each year, United States Attorneys’ offices handle a wide variety of criminal and
civil litigation that is often complex and significant. The important cases handled
just in the past year by the United States Attorneys’ offices are truly impressive,
and represent a remarkable range of issues and subjects. A brief description of some
of the more significant recent cases is provided for the Subcommittee’s benefit.
These cases reflect our prosecution of criminal and civil offenses with the goal of
reducing violent crime, firearms related violence, computer crime, and guaranteeing
rights for all Americans.

¢ In the Northern District of Georgia, a jury returned a guilty verdict, after 12
minutes of deliberation, against a defendant for using, and traveling in, inter-
state commerce to entice a minor to engage in sexual activity. The defendant
established a relationship with a person he believed to be a 13-year-old girl
via the Internet in America Online chat rooms. For 3 days, he carried on in-
creasingly sexually explicit chats with the “girl”, who was, in fact, a sheriff’s
deputy assigned to the Innocent Images Task Force targeting Internet sexual
crimes against minors. The defendant attempted to arrange a meeting with
the girl at a Georgia shopping mall, giving her the explicit reason for the
meeting. He was arrested at the mall without incident.

¢ After a 10-week jury trial in the Eastern District of Wisconsin, five members
of a notorious, violent gang that has chapters throughout the United States
were found guilty of RICO and RICO conspiracy counts that included 9 homi-
cides, 21 attempted homicides, kidnaping, sexual assault, and an 11-year
drug enterprise. Two of the defendants were convicted of homicides for which
they had previously been acquitted in state court. Prior to trial, 28 additional
defendants pleaded guilty. To date, 33 of the 34 indicted defendants have
been convicted.

¢ In the Northern District of Georgia (Atlanta), a defendant was arrested by the
Atlanta Police on April 2, 1999, after speeding and running a stop sign. The
officer signaled the defendant to pull over, but the defendant raced away and
lost control of his car, striking a curb. The defendant jumped out and began
to run; he was caught about 100 yards away. He had on his person some
marijuana and three .357 bullets. A fully loaded .357 magnum revolver was
found under the driver’s seat of his car, along with some cocaine. The defend-
ant gave a false name; the gun was stolen. The defendant became violent, and
after he was placed in the patrol car he began ramming the screen and win-
dow with his feet. He was then placed in a police wagon, and rammed his
own head into the screen of the wagon. (He later tried to blame the police
for his self-inflicted injuries.) The defendant’s criminal history resulted in his
being sentenced as an Armed Career Criminal (fifteen-year minimum). He
had eleven prior felony convictions, seven for drug trafficking, others included
armed robbery, theft of auto and assault. He also had 16 other arrests which
did not result in convictions, including charges of assault, theft, armed rob-
bery and possession and sale of cocaine.

e In the Southern District of New York (Manhattan) a member of a hacker
group known as “Conflict” pleaded guilty to charges of breaking into two com-
puters owned and maintained by the National Aeronautics and Space Admin-
istration’s Jet Propulsion Laboratory (JPL) in Pasadena, California. The de-
fendant used one of those computers to host an Internet chat room and in-
stalled programs designed to obtain user names and passwords from the other
computer. The defendant admitted that, operating from his residence in New
Rochelle, New York, he used his personal computer to run programs designed
to search the Internet and seek out computers vulnerable to intrusion. One
of the computers the defendant accessed was used by NASA to perform sat-
ellite design and mission analysis for future space missions; another was used
by JPL’s Communications Ground Systems Section as an e-mail and internal
web server. The defendant also pleaded guilty to intercepting user names and
passwords traversing the computer networks of a computer owned by San
Jose State University, possession of stolen passwords and user names that he
used to gain free or unauthorized computer access, and possessing stolen
credit card numbers, which he stored in his computer.

¢ In New Jersey, a former penny-stock broker and financier was convicted last
month of bankruptcy fraud and money laundering. All but one of the guilty
verdicts concerned the defendant’s hiding of $4 million in assets during the
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same time that he was seeking bankruptcy protection from creditors. Testi-
mony revealed a high-living defendant, who treated himself to a charter yacht
on the Mediterranean, other world travel, and massive securities investments
and gains accomplished through his overseas money manager—the govern-
ment’s main witness—all while the defendant was in bankruptcy and facing
an SEC judgment, as well as a judgment for millions of dollars owed to New
Jersey securities regulators.

These cases, and countless others, reflect the work that the attorneys, paralegal
and support staff do every day enforcing our laws. Moreover, the United States At-
torneys work with all of the other Department of Justice components and other Fed-
eral agencies, as well as with their local and state counterparts, to enforce this
country’s laws. Indeed, while the United States Attorneys target criminal organiza-
tions and crimes that are often beyond the resources of our state and local counter-
parts, reliance on such partnerships and close cooperation with state and local law
enforcement allow the United States Attorneys to leverage the resources provided
by Congress to exert the greatest impact on crime and civil rights. And, in all
phases of this work, EOUSA promotes the efforts of the United States Attorneys’
offices by providing administrative support, policy, and legal guidance, advanced
technology throughout the country, and representation in Main Justice.

While we have achieved considerable progress in the past year, more needs to be
done to ensure the safety of our communities. In addition to our base appropriations
request, we are asking for a total of 132 new positions and a $13.2 million increase
for three initiatives summarized below.

PROGRAM ENHANCEMENTS

In developing our requests for program enhancements, which led to our Fiscal
Year 2002 budget request, we worked closely with federal investigative agencies.
Our request represents important policy and strategic planning, coupled with a
careful fiscal plan for the United States Attorneys’ offices to provide the best pos-
sible services in the most effective and efficient manner for the American people.
These policies will require additional funding in the amount of $13.2 million (132
new positions). We respectfully request that the Subcommittee authorize these
amounts.

PROJECT SENTRY

We propose to place an Assistant United States Attorney in each of our 94 dis-
tricts and to dedicate that prosecutor to creating federal-state-county-local-tribal
partnerships by establishing “Safe School Task Forces” involving law enforcement,
community groups, and schools. These task forces will: (1) focus on gun crimes in-
volving or affecting juveniles; (2) prosecute adults who illegally furnish firearms to
juveniles; and (3) promote school safety through community outreach efforts. For
this, we request that you authorize $9 million.

We believe that every young American should have the opportunity to go to a
good school and acquire the skills necessary to advance in today’s high technology
society. This opportunity is hindered when a young person’s school safety is not ade-
quately assured. The safety of America’s youth in school is a grave concern as gun
violence becomes an increasingly visible issue nationwide.

Our time is marred by a series of school massacres. Names such as Paducah,
Jonesboro, Fayetteville, Springfield, Moses Lake, Olivehurst, and Littleton, Colo-
rado, where two gunmen shot and killed 12 classmates and a teacher before taking
their own lives at Columbine High School, reverberate like the names of battlefields.
Less than three months into the new millennium, it is evident that the deadly trend
continues. Two days after a 15-year old freshman at Santana High School in Santee,
California, went on a deadly shooting spree, firing more than 30 rounds from a .22
caliber revolver, which left two students dead and 13 wounded, an eighth-grade stu-
dent at a high school in Williamsport, Pennsylvania, shot a classmate during lunch,
while a group of teens in Perris, California were overheard talking about their de-
sire to murder their schoolmates. Add to these cases the alarming rate at which
gang-related violence occurs in schools, on playgrounds and at parks, and it becomes
evident that Federal prosecutors must work with state, local, and tribal law enforce-
ment to pursue serious juvenile offenders. While schools remain safer than the
streets that surround them, we have a special duty to protect the young people en-
trusted to schools by their parents.

While juveniles who illegally use or possess firearms and the adults who furnish
them should be vigorously prosecuted, we should also undertake simultaneous ef-
forts geared toward prevention if we are to improve comprehensively the safety of
our schools. Project Sentry will allow United State Attorneys to make better use of
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federal statutes aimed specifically at those adults who, by providing firearms to ju-
veniles, set in motion the deadly chain of events that lead to tragedies like Col-
umbine and Santee. This is critical in our quest to prevent future school shootings
given the ease with which many school-aged children, including gang members, are
able to acquire guns. Early intervention is necessary to prevent youth violence.

We must also educate young people about the use of guns, in addition to pros-
ecuting adult suppliers as a means of prevention. Age-appropriate training in self-
esteem and stress management, particularly for students living in poverty or experi-
encing family conflict can help too. Our goal is to bring about a change in the stu-
dents and school climate so that every young American has the opportunity to flour-
ish in a safe school environment. Bringing Project Sentry Coordinators to schools
to discuss crime and violence will work toward this goal by providing students with
positive role models.

CYBERCRIME

The United States’ technological edge is threatened by domestic and international
high technology criminals engaged in the theft and piracy of trade secrets, copy-
righted software, and other intellectual property of our nation’s businesses. The
United States’ ability to protect its businesses and citizens in a global economy de-
pends on our ability to deter, detect, investigate, and prosecute violations involving
computers, technology, intellectual property, and child pornography.

The growing complexity of computer systems and the networks that allow the
computers to communicate mean that the investigation and prosecution of many
high-technology cases will require the expertise that is possessed by federal inves-
tigative agencies, such as the Treasury Department (the Secret Service, the U.S.
Customs Service, the Internal Revenue Service, and the Bureau of Alcohol, Tobacco
and Firearms) and the Federal Bureau of Investigation (FBI), and thus will require
commensurate expertise and resources for the United States Attorneys.

The United States Attorneys seek to address the continually increasing caseload
generated by the federal investigative agencies listed above, especially the increased
caseload that was generated by the addition of the 153 FBI agents received in the
FY 1999 budget. For that reason, we ask the Subcommittee to authorize $2.9 mil-
lion.

In response to the growing threat posed by high-technology crimes, the Depart-
ment has launched a number of initiatives. For example, the Department launched
an Internet Fraud Initiative to combat the migration of practically all traditional
fraud crimes to the Internet. Much of the workload generated by these initiatives
has fallen upon the Computer and Telecommunications Coordinators (CTCs). Each
United States Attorney’s office has at least one CTC prosecutor. The CTCs coordi-
nate with their counterparts in other United States Attorneys’ offices, investigate
and prosecute high-technology crimes, provide training to other Assistant United
States Attorneys in their offices and to local, federal, and state law enforcement offi-
cers, conduct community outreach, and coordinate with the Computer Crime and In-
tellectual Property Section of the Criminal Division.

In 1999, in recognition of the growing importance to the U.S. economy of intellec-
tual property—including copyrights, trademarks, and trade secrets—and their vul-
nerability to theft, the Justice Department, along with the FBI and the U.S. Cus-
toms Service, launched the Intellectual Property Enforcement Initiative. This Initia-
tive is multi-faceted and has a variety of international, educational, and outreach
components. It also has an important domestic enforcement component, which calls
on United States Attorneys’ offices to focus more attention on bringing cases involv-
ing the theft of intellectual property, especially copyright piracy and trademark in-
fringement.

Two important factors will accelerate the importance of IP crime on the United
States Attorney’s dockets during the coming years, suggesting that special budg-
etary attention is crucial. First, organized crime, lured by high profits and low risk,
has increasingly infiltrated the distribution networks of trademark counterfeiting
and pirated copyrighted works. Organized crime’s involvement signals the unwel-
come addition of other criminal law violations, such as money laundering. Second,
the United States Sentencing Commission has recently amended the sentencing
guideline for copyright and trademark violations, which will raise the average sen-
tences for these criminals.

American consumers are increasingly relying on the Internet to purchase high-
value goods and services. Electronic commerce is undergoing explosive growth
throughout the world. Computer-related crime has a significant impact upon elec-
tronic commerce as demonstrated by the distributed denial of service attacks upon
popular Internet sites. Likewise, traditional fraud schemes, such as Ponzi schemes
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and bait and switch frauds are quickly finding their way onto the Internet and are
being used to defraud a new set of victims. In addition, the “information age” crime
of identity theft has emerged as an increasingly prevalent element in Internet fraud
schemes. CTCs and other specially-trained fraud prosecutors are uniquely equipped
and positioned to respond to Internet fraud. Swift and effective prosecution of these
crimes is necessary to maintain consumer confidence in electronic commerce.

The United States Attorneys are also responsible for the prosecution of crimes in-
volving the possession and distribution of child pornography and the sexual exploi-
tation of children. Due to the rapid advances in computer technology, complexity of
issues, and continual need to expand forensic technology capabilities, many child
pornography cases are referred for federal prosecution because states often lack ade-
quate resources to aggressively prosecute them. Furthermore, some state statutes
and penalties have not kept pace with the rapid increases in technology and may
not deter or punish those who commit computer crimes, including child pornog-
raphy. In addition, child pornographers can reach not only across state lines for ac-
cess to child pornography, but also across foreign borders. In these cases, state laws
and resources may be wholly inadequate, and if the federal government doesn’t
prosecute the case, it won’t get prosecuted at all.

Child pornography, which was once limited largely to illicit books, magazines, and
mailings, has emerged as a significant problem on the Internet. This medium has
enabled pedophiles to contact each other and strike up anonymous electronic con-
versations with or about potential victims. Also, the Internet provides pedophiles
with a means to store, distribute, and exchange electronic images of child pornog-
raphy. The Child Pornography Prevention Act of 1996 amended the federal child
pornography and abuse statutes by creating new child pornography offenses, in-
creasing penalties for both child sexual abuse and child pornography crimes, and
most importantly, establishing a separate statutory scheme for computer-generated
or altered child pornography.

These child abuse cases encompass a cohort of pedophiles that present an excep-
tionally serious threat to children. Known as “travelers”, they seek to meet children
online and then travel—or induce the child to travel—in an attempt to meet and
have sex with the child. In 1995 the FBI began the Innocent Images National Initia-
tive, which addresses the illicit activities conducted by users of commercial and pri-
vate online services and the Internet. This has led to increased arrests, indictments,
and convictions.

The growth in violations of computer-related statutes from FY 1995 to FY 2000
has been huge. For example, the existing backlog is reflected in the growth of mat-
ters pending with the United States Attorneys. There has been a 378 percent in-
crease in computer crime matters pending over these last five years. Just over the
last year, matters pending have grown by 52 percent. As these figures demonstrate,
we require additional attorneys to thwart attempts at computer and other high-tech-
nology crime generated by the steadily accelerating role of computers in businesses
throughout the Nation, the personal lives of our citizens, the exploding growth of
online services and Internet use, the vulnerabilities of computer systems to attack
and abuse, and the ability of computer criminals to attack anonymously and from
locations throughout the country and the world. These computer cases are very fact-
specific and time intensive. They require the involvement of the United States At-
torneys in the drafting of subpoenas and search warrants, the examination, develop-
ment, the preservation of evidence, and at other various stages prior to the actual
prosecution of cases, in order to ensure the effectiveness of investigating and devel-
oping cases for favorable prosecution.

POST-REMOVAL ORDER IMMIGRATION LITIGATION

The United States Attorneys are requesting 14 positions (including 9 attorneys)
and $1.2 million to support habeas corpus litigation as a result of “post-removal
order” immigration detention cases. In 1996, as a result of a change in the immigra-
tion laws, there was a rapid and dramatic increase in the number of habeas corpus
petitions filed by post-removal order detainees—often individuals who had become
removable because of criminal convictions in this country. Because of their criminal
convictions, these individuals had lost their legal immigration status. The Immigra-
tion and Naturalization Service (INS) cannot, however, immediately deport these in-
dividuals, despite receiving an order of removal, because their country of origin re-
fuses to accept them—and notwithstanding a requirement under international law
that every country accept its own nationals. Hence, absent judicial intervention, and
unless determined by the INS in its periodic reviews to be an appropriate candidate
for release, these individuals are subject to INS detention. This change in the law
has resulted in an overwhelming increase in workload for several districts. For ex-
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ample, in 1999, the Western District of Washington docketed some 225 immigration-
related civil cases, comprised mostly of habeas corpus petitions filed on behalf of
post-removal order detainees. The dramatic increase in immigration-related case-
load has had a detrimental impact on several districts’ ability to carry out other im-
portant missions of the Department.

CONCLUSION

Crimes in the new millennium can be expected to increase in technological com-
plexity and sophistication. The United States Attorneys must be equipped with the
resources needed to bring to completion the efforts of the investigative agencies by
ensuring the appropriate prosecutorial actions. The United States Attorneys have
sustained their leadership roles in our communities by coordinating efforts with fed-
eral, state, and local law enforcement in fighting crime in our neighborhoods and
nationally. We will continue to fight to keep our neighborhoods safe from violent
crime, to minimize the prevalence of computer crime, and to protect the safety, in-
terests, and rights of our citizens. We hope to build on our successes, in cooperation
with this Subcommittee and with its support, through authorizations in the
amounts we have sought in the President’s FY 2002 Budget request for the offices
of the United States Attorneys.

Again, I would like to thank you, Mr. Chairman, Congressman Watt, and all the
Members of this Subcommittee for your continued support of the United States At-
torneys’ offices. I would be happy to answer any questions you may have at this
time.

Mr. BARR. Mr. Schiffer.

STATEMENT OF STUART SCHIFFER, ACTING ASSISTANT AT-
TORNEY GENERAL, CIVIL DIVISION, UNITED STATES DE-
PARTMENT OF JUSTICE

Mr. SCHIFFER. Thank you, Mr. Chairman. Good afternoon. And
good afternoon, Members of the Subcommittee.

I, too, am very pleased to be here with my colleagues and to be
able to answer any questions that you might have about the work
of the Civil Division, in part because we are not seeking any pro-
gram increases and because the breadth of our caseload is such
that I really can’t describe it in 5 minutes. I won’t try. I will take
simply a minute or two and answer any questions that you might
have.

The Chairman already made clear, introducing the panel, that I
am old. This is, I think, the fifth occasion which I have been privi-
leged to be the acting head of the Division. It is always an edu-
cation for me just to marvel at the growth in our caseload, not
merely in terms of absolute numbers but complexity of cases.

I must say, in terms of the additional zeros on the dollars that
are at issue in the cases dealing with our colleagues in the U.S. At-
torneys Office, we are truly money-makers and money-savers for
the American public. We are operating on a tight budget, but I
think that the efficiencies that we bring to the job really do pay
dividends for the American public. As the Subcommittee knows, we
do everything from defending the constitutionality of acts of Con-
gress, which is certainly one of our most serious responsibilities, to
defending executive branch programs, bringing defensive and af-
firmative cases.

As is true with your colleagues in the U.S. Attorneys Office, we
have, frankly, have very little control over our caseload. We rep-
resent virtually every agency in the United States, and the defen-
sive sides in your caseload is over four-fifth defensive. We have an
obligation to show up in court. We don’t have the ability to decide
that we can’t do so with our resources.
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Even on the less than one-fifth of the cases that are affirmative
in nature, we have precious little discretion. When the Food and
Drug administration tells us it is essential that we seek injunctive
relief because unsafe drugs are being marketed or because a ware-
house is contaminated, that is really not the kind of case one can
turn down.

The same is true in many other areas. When we get serious alle-
gations of fraud, whether through government investigators or at
the behest of citizens under the provisions of the False Claims Act
that permit private parties to initiate suits on behalf of the Federal
Government, we have an obligation to look into every one of those
cases and to intervene and litigate them when that is called for.

Again, I can no more than stress that we are here to serve both
this Committee and the American public. I think we do it effec-
tively, and I would be happy to answer any questions that the Sub-
committee may have.

Mr. BARR. Thank you, Mr. Schiffer.

[The prepared statement of Mr. Schiffer follows:]

PREPARED STATEMENT OF STUART SCHIFFER

Chairman Barr, Ranking Member Watt, and Members of the Subcommittee:

I appreciate the opportunity to discuss the work of the Civil Division of the De-
partment of Justice and our budget and resource needs for Fiscal Year 2002.

The Division represents the interests of the United States in a wide range of civil
matters. The principal responsibility of the Civil Division is to represent the Federal
Government in important and complex civil litigation brought in courts nationwide.
The litigation we handle encompasses virtually all aspects of government programs
and all federal entities; and, because the Federal Government acts not only in a reg-
ulatory capacity but is engaged in innumerable activities similar to those under-
taken by private corporations, our litigation also presents the full spectrum of legal
problems encountered by large modern business enterprises engaged in buying, sell-
irﬁg,lclgnstruction, shipping, production of energy, housing, banking, insurance and
the like.

Our work largely is defensive: up to eighty-five percent of our caseload consists
of challenges to government programs and policies, and claims seeking monetary
damages amounting to millions and often billions of dollars. Our core mission in-
cludes the responsibility for ensuring that the will of Congress and the actions of
the Executive Branch are vigorously and fairly defended, and that claims without
merit are not paid from the public fisc. In fiscal year 2000, we successfully defended
against claims seeking nearly $24 billion in damages from the United States. The
fact that in the vast majority of our cases we are in a defensive posture has several
important implications: it means that our caseload is largely not under our control,
so we have a limited ability to project resource needs and allocation; and it means
that we cannot realistically abandon most of the cases for lack of resources—our in-
ability to defend these cases can have catastrophic financial consequences.

The remainder of the Civil Division docket involves affirmative actions to enforce
important government regulations and policies, and to recover money owed the gov-
ernment in commercial transactions, bankruptcy proceedings or secured through
fraud. In fiscal year 2000, we recovered, through judgments and settlements, ap-
proximately $2.6 billion.

The overwhelming majority of cases within the Civil Division’s purview—approxi-
mately 97 percent—are handled by the United States Attorneys’ Offices throughout
the country, though the Assistant United States Attorneys primarily responsible for
litigating these cases frequently solicit the advice and counsel of Civil Division attor-
neys on complex or abstruse issues.

The Civil Division retains the responsibility, however, to litigate a range of signifi-
cant cases—cases that involve issues of nationwide importance and scope; that are
brought in specialized courts or otherwise require special expertise; that present
major policy implications; and that present appreciable risks of significant losses to
the Treasury.

Our caseload continues to increase in size and complexity. As of the start of fiscal
year 2001, 723 Civil Division attorneys, with the assistance of 359 support staff,
represented the United States in over 22,000 cases in which $74 billion is at risk.
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We defend the federal government in a number of massive contract disputes in
which billions of taxpayer dollars are sought. We are continuing our efforts to com-
bat fraud against government programs, using the statutory tools Congress has pro-
vided, and toward this end we have brought an increasing number of actions in the
health care area resulting in recoveries of over $850 million in fiscal year 2000. We
also continue to enforce vigorously the federal consumer protection statutes, through
our actions to protect citizens from dangerous products, including misbranded and
adulterated drugs, and fraudulent schemes offered over the internet have resulted
in an increasing number of cases and convictions. We continue to devote substantial
resources to the critical portion of our docket comprised of challenges to important
Congressional enactments and Executive actions, and recent amendments to anti-
terrorism and immigration laws have led to substantial increases in the number of
immigration claims we handle.

COMMERCIAL LITIGATION BRANCH

Few areas of civil litigation more clearly affect Federal budgetary issues, and the
ability of the Federal Government to accomplish myriad objectives, than disputes re-
lating to government contracts and commercial law.

The majority of our commercial docket is defensive, and consists of claims by con-
tractors against the government. These contract disputes, most often brought in the
Court of Federal Claims, include some of the largest, most resource intensive,
precedentially important lawsuits in the federal courts, and present the risk of enor-
mous losses to the Treasury. For example, we are representing the United States
in the litigation arising out of the termination of the A-12 stealth aircraft program,
in which plaintiffs seek $1.7 billion in damages. We are defending several lawsuits
brought by commercial nuclear utilities seeking $8.5 billion in damages for the fed-
eral government’s failure to construct a permanent repository for commercial nu-
clear waste; we anticipate that as many as 40 additional claims may be filed, raising
the total damages claim to $50 billion.

Our defensive commercial docket also includes the so-called Winstar litigation—
120 cases involving more than 400 financial institutions throughout the United
States, seeking over $30 billion in damages allegedly resulting from the breach of
contracts formed during the savings and loan crises of the 1980s.

These cases come with massive evidence collections that require the use of auto-
mated litigation support to organize and provide ready access to evidentiary infor-
mation; they require extensive use of industry experts and consultants to analyze
and explain complex subject matter and estimate damages. We have invested sig-
nificant budgetary resources in these cases, and this investment has yielded huge
savings.

We continue to place considerable emphasis on affirmative actions to recoup bil-
lions of dollars of taxpayer money lost through fraud, bankruptcies and loan de-
faults. One of the Division’s top priorities remains our use of the False Claims Act
to combat health care fraud by a small minority of providers, carriers, suppliers and
fiscal intermediaries against Medicare and other federal health care programs. Of
note, earlier this year the Department reached a record-setting health care fraud
settlement—$840 million—with Columbia/HCA. Since Congress amended the False
Claims Act in 1986 to enhance our ability to combat fraud, the Civil Division has
recovered over $3 billion in health care fraud cases alone; in fiscal year 2000, judg-
ments and settlements in health care fraud actions exceeded $850 million. In this
last fiscal year, the Division also recovered over $176 million in procurement fraud
cases. Many of these actions are qui tam cases brought on behalf of the Federal
Government by private citizens (“relators”), and the Division is supportive of the
rights of these plaintiffs-relators.

TORTS BRANCH

One of the principal responsibilities of the Civil Division is to defend the United
States and its officials and employees against lawsuits seeking monetary damages
for harms allegedly caused by the wrongful or negligent conduct of government offi-
cials and employees. These lawsuits can involve hundreds of plaintiffs, seek dam-
ages in the millions of dollars, and present complex and arcane issues of fact and
law. Not infrequently these cases involve allegations of government conduct that
generate considerable public attention and controversy. In fiscal year 2000, Torts
Branch attorneys were defending the United States in almost 2900 cases in which
over $23 billion was at stake. The need to protect the public fisc from billions of
dollars in unwarranted claims (while attempting to settle meritorious cases), and to
ensure that federal officials are not chilled in the pursuit of their responsibilities,
demands that we devote substantial resources to the defense of these cases.
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The Division is also responsible for administering two important administrative
compensation programs enacted by Congress—the National Childhood Vaccine In-
jury Compensation Act and the Radiation Exposure Compensation Act. The Vaccine
Injury Compensation Program offers a streamlined, expeditious mechanism for pre-
senting claims alleging vaccine-related injuries. The Radiation Exposure Compensa-
tion Program provides a non-adversary, administrative claims process to provide
compassionate payments to individuals who contracted certain specified serious ill-
nesses presumably as a result of exposure to radiation associated with the federal
government’s nuclear weapons testing program during the Cold War era.

The attorneys in this Branch successfully litigate a wide array of cases alleging
wrongful conduct by the government, and these suits represent many of the most
challenging and high visibility claims handled by the Department. Suits are brought
against the United States under the Federal Tort Claims Act, and against federal
officials and employees in their individual capacities for harms allegedly resulting
from actions taken in the course and scope of their official duties (Bivens suits).

We secured the dismissal of an $800 million lawsuit against the government alleg-
ing that the negligent operation of the Jet Propulsion Laboratory in Pasadena, Cali-
fornia led to contamination of the environment and exposures to toxic substances.
Working with the Environmental and Natural Resources Division of the Depart-
ment, Branch attorneys secured over $83 million for clean-up costs related to a 1994
barge grounding that caused a major oil spill near San Juan, Puerto Rico; nearly
$60 million of that amount is designated for the congressionally-created Oil Spill Li-
ability Trust Fund, the largest recovery to date in the Fund’s history.

We continue to have great success in defending individual federal officials and
employees who are the subject of “Bivens” claims. Because these cases challenge the
ability of public servants from Cabinet officials to federal law enforcement officers
to accomplish their mission, they must continue to receive our unstinting attention
and support.

We anticipate that the resources required to administer the Radiation Exposure
Compensation Program will continue to increase dramatically as a result of the pas-
sage of P.L. 106-245, the Radiation Exposure Compensation Act Amendments of
2000. This Act markedly increased the population eligible for compensation under
the Act; this has led to an almost ten-fold increase in the number of claims filed
with the Program, and a need for a correspondingly significant increase in the Pro-
gram’s funding requirements if we are to ensure that the government fulfills its
promise of compensation to these claimants, many of whom are suffering from ter-
minal illnesses.

Lastly, the Tobacco Litigation Team is responsible for the litigation filed by the
United States against nine tobacco companies and two industry organizations.

FEDERAL PROGRAMS BRANCH

A core component of the Civil Division’s workload is our defense of federal agen-
cies and officers in suits challenging the constitutionality of federal statutes and the
validity of programs, regulations, policies and initiatives. Responding to these chal-
lenges entails the representation of nearly every federal agency and entity, the
President, Members of Congress and the Federal Judiciary.

Attorneys from this Branch recently have defeated challenges to anti-terrorism,
immigration and prison reform legislation, and are presently defending the constitu-
tionality of the Religious Land Use and Institutionalized Persons Act, the Child Por-
nography Prevention Act of 1996, and the Children’s Internet Protection Act. The
Division has filed statements of interest in various federal courts advancing the for-
eign policy interests of the United States in support of settlements of Holocaust-re-
lated claims against German, Austrian and French companies. Its attorneys are cur-
rently defending challenges to the 2000 Decennial census; the outcome of these
cases will determine the census counts that serve as the basis for congressional re-
apportionment and the allocation of billions of dollars in federal spending. Branch
attorneys also continue to represent the Department of Agriculture in resolving indi-
vidual claims of discrimination brought by members of a nationwide class action of
African-American farmers (Pigford). The Branch’s defense of lawsuits involving the
Medicare and Medicaid Programs implicates tens of billions of federal dollars.

Challenges under the Constitution, the Administrative Procedure Act and other
federal statutes to important federal initiatives will continue to comprise a signifi-
cant and critical portion of the Division’s caseload.

OFFICE OF CONSUMER LITIGATION

To protect the health and safety of the Nation’s consumers, attorneys from the
Office of Consumer Litigation bring civil and criminal actions under a host of fed-
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eral consumer protection laws, including the Food, Drug and Cosmetic Act, the Con-
sumer Product Safety Act, the Federal Hazardous Substances Act, the Federal
Trade Commission Act, and the Motor Vehicle Information and Cost Savings Act.
On behalf of our client agencies we have brought cases to prosecute fraud per-
petrated by manufacturers and distributors of misbranded, adulterated or defective
drugs and consumer products, as well as illegal conduct involving unfair credit prac-
tices and deceptive advertisements and sales that extracts billions of dollars from
unsuspecting consumers. In fiscal year 2000, the Office of Consumer Litigation ob-
tained a record $135 million in criminal fines and civil remedies.

Widespread access to the Internet has vastly expanded opportunities to commit
fraud against unsuspecting consumers. In particular, Internet pharmacies—which
often dispense powerful prescription drugs without a valid prescription from a doc-
tor—according to public health experts, can pose a significant danger to consumers
and the public health. We are also targeting schemes involving deceptive promotion
of drugs and devices that are misrepresented as being safe and effective for diag-
nosing or treating diseases, the sale of other dangerous consumer products, and
fraudulent business opportunity scams. In one recent case, we successfully pros-
ecuted and secured a 38-month prison sentence for an individual who manufactured
and sold over the Internet almost 14,000 “kits” containing the chemical ingredients
to make gamma hydroxy butyrate (GHB), an unapproved “designer” drug used,
among other things, to get high, and on occasion, to facilitate rape. In another we
obtained a civil penalty of $1.49 million against a company that made unfounded
health-benefit and other claims on the Internet and elsewhere.

OFFICE OF IMMIGRATION LITIGATION

It is impossible to overstate the increasing importance of immigration litigation.
The Office of Immigration Litigation (OIL) defends the government’s immigration
laws and policies, and handles challenges to immigration enforcement actions, in-
cluding individual suits and class action suits directed against the officers of the Im-
migration and Naturalization Service, the State Department and other immigration-
interested agencies.

Challenges to significant reforms by Congress of the nation’s immigration and
anti-terrorism laws have resulted in the continued explosive growth of immigration
litigation before the federal courts, and the work of this section. The Antiterrorism
and Effective Death Penalty Act and the Illegal Immigration Reform and Immigra-
tion Responsibility Act (ITRIRA), both enacted in 1996, rewrote much of the law per-
taining to the rights and remedies of aliens and the role of the federal courts in im-
migration disputes. OIL’s docket has grown exponentially since enactment of the
1996 reforms, with case receipts for the current fiscal year expected to reach 4500
cases, far exceeding all prior estimates. Three of OIL’s cases reached the Supreme
Court this term, involving issues of citizenship, judicial review, and detention of po-
tentially dangerous criminal aliens pending removal. The Office also handles myriad
challenges by illegal aliens to decisions by the Attorney General to deny relief from
removal, such as political asylum. An increasingly important aspect of OIL’s work
is antiterrorism litigation, including cases in which suspected alien terrorists chal-
lenge orders for their removal from the United States.

APPELLATE STAFF

The Civil Division’s role in defending congressional and Executive Branch actions
does not end with the resolution of the litigation in the trial courts. Many judgments
favorable to the United States at the trial level are appealed by the opposing parties
to the federal courts of appeals and, not infrequently, to the United States Supreme
Court. Similarly, the federal government must on occasion prosecute an appeal of
an adverse trial court decision that misstates our understanding of the law or estab-
lisiles an unfortunate precedent that could frustrate important federal interests and
policies.

The Appellate Staff oversees the United States’ interests in the majority of appel-
late matters arising out of the work of the Civil Division. In addition, the Appellate
Staff has responsibility for the many cases which are appealed directly from admin-
istrative agencies to the courts of appeals. The Staff also works with the office of
Solicitor General in the handling of Civil Division cases that reach the Supreme
Court. The Appellate Staff’s centralized jurisdiction over civil appellate litigation en-
ables the Division to ensure uniform treatment of issues affecting the government
in litigation.

The Staff's work mirrors the broad and varied jurisdiction of the branches of the
Civil Division. They regularly litigate cases involving issues of the constitutionality
of federal statutes and regulations; issues of national security and executive author-
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ity; challenges to executive decisions and administrative actions; and claims against
the financial interests of the United States. Thus, in recent years, for example, the
Staff has successfully defended the constitutionality of the Telecommunications Act
of 1996 against bill of attainder challenges; successfully defeated a challenge to the
North American Free Trade Agreement; overturned a judgment of over one billion
dollars against the United States in the A-12 litigation; successfully represented the
interests of the State Department in a number of situations, including filing an ami-
cus brief that was relied on by the court of appeals to reverse a $234 million default
judgment against the Russian government; and filed an amicus brief relied on by
the Ninth Circuit to uphold the district court’s preliminary injunction against
Napster.

CIVIL DIVISION’S BUDGET REQUEST

The Civil Division is funded from the General Legal Activity (GLA) portion of the
Department’s annual appropriation. For fiscal year 2001, the GLA appropriation
provided 1,034 positions, 1,055 FTE, and $153.8 million. For fiscal year 2002, the
President has requested for the Civil Division the same number of positions and
FTE, and $161 million. The increase from our present year appropriation covers
mandatory adjustments and allowances, such as pay raises, salary adjustments and
GSA rent increases.

We believe that this investment of resources in the Civil Division will continue
to yield significant benefits to the federal taxpayers. The work of the Civil Division
is critical to the effective and successful implementation of myriad government pro-
grams and initiatives, and essential to the integrity of the public fisc. We believe
that we have succeeded in this work by any measure. Our ability to achieve results
favorable to the government in the overwhelming majority of cases—90% of the
cases in fiscal year 2000—proves the benefits of investing adequate resources in the
Division. Without continued adequate funding, our ability to defend the actions of
federal agencies and officials in some of the largest and most resource-intensive liti-
gation, and to protect the Treasury from huge losses, will be severely compromised.

These resources will also allow us to continue our extraordinarily successful ef-
forts to recover monies owed the United States. In fiscal year 2000, judgments and
settlements in our affirmative cases—which comprise only 20% of our docket—to-
taled $2.6 billion, many times more than the Division’s annual appropriation. While
some of these awards and settlements mandate long-term payment plans, in 2000
we collected more than $1.5 billion for the Treasury and our client agencies.

At this time, Mr. Chairman, I would be happy to address any questions you or
members of the Subcommittee may have.

Mr. BARR. Mr. Cruden.

STATEMENT OF JOHN CRUDEN, ACTING ASSISTANT ATTOR-
NEY GENERAL, ENVIRONMENT AND NATURAL RESOURCES
DIVISION, UNITED STATES DEPARTMENT OF JUSTICE

Mr. CRUDEN. Chairman Barr, Congressman Watt, Members of
the Subcommittee, thank you for inviting me to come; and I wel-
come the opportunity to tell you a little bit about the Environment
and Natural Resources Division.

Our Division is now over 90 years old, and we have a rich history
of acting in court to enforce and defend the various congressional
programs that have been enacted to protect the Nation’s environ-
ment and natural resources.

Mr. BARR. Excuse me, Mr. Cruden. Could you bring your mike
closer and make sure it is on?

Mr. CRUDEN. Is that better?

Mr. BARR. Yes.

Mr. CRUDEN. Our principal clients in that regard are the Depart-
ment of Transportation, the Environmental Protection Agency and
the Departments of Commerce, Defense, Energy; and, in fact, in
our over 12,000 cases we probably represent every single agency of
the United States in all of the 94 districts that are in our Nation.
We handle cases that involve over a hundred statutes, but our
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work actually falls more or less into five categories which I am
going to try to summarize for you.

Pollution is a category, natural resources and public lands, wild-
life, condemnation and then Native Americans.

First, on pollution, this includes both bringing enforcement ac-
tions against people or entities who violate those statutes or, in
fact, defending Federal agencies. Let me give you just one recent
example that occurred just a month ago in Texas.

Working in cooperation with the Texas Environmental Enforce-
ment Task Force, we have obtained a guilty plea from a company
that had tried to cover up its environmental violation in Corpus
Christi. As part of the felony plea agreement, that company is not
only going to pay a $10 million fine, but it also pays $10 million
in projects that is going to go back into that community and to try
to somehow compensate for what had occurred during those years
where they were violating the law. I am led to believe now that
that is the largest case of its kind in the State of Texas.

In our natural resources and public lands docket, we represent
lands and resource management agencies such as the Department
of Interior and the Forest Service. Like the Civil Division, this is
most often defensive. We are being sued by environmental groups
and industry and individuals challenging some variety of our envi-
ronmental and natural resources laws. For instance, right now we
are joining with the State of Utah in defending now two or three
cChallenges against the large Legacy Highway project in Salt Lake

ity.

In our wildlife cases, we predominantly defend the Departments
of Interior and Agriculture against claims related to the Endan-
gered Species Act and fisheries management. We also, however,
bring enforcement actions such as criminal actions against illegal
smugglers, because there is a huge international wildlife market.

Just one example, just a month ago in San Francisco, Anson
Wong, a Malaysian international wildlife trafficker, pled guilty to
40 felony charges in connection with smuggling into this country
endangered reptiles, including the very valuable Komodo dragons.
The Komodo dragons actually sell for about $30,000 each.

We have also an active land acquisition docket with substantial
involvement by U.S. Attorneys where we litigate the fair market
value that will be paid for land the United States acquires. Exam-
ples are courthouses, acquisition for military bases, and then right
now the expansion of the Everglades National Park in southern
Florida.

Finally, the Native American cases, including litigation both de-
fending against claims by tribes regarding government actions and
then filing lawsuits to protect tribal rights and natural resources.

As you can tell from this summary, our large litigation docket is
diverse, and it contains a mixture of civil and criminal cases. Ap-
proximately 60 percent of our cases are either defensive or nondis-
cretionary, such that we have very little control over how that hap-
pens at the outset.

The Department is committed to ensuring that American tax-
payers are getting their money’s worth, and we have achieved sig-
nificant cost-effective results for the public. We have secured civil
penalties and criminal fines and cost reimbursement to the United
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States which dramatically exceed our yearly budget, and I think we
have obtained impressive results for human health and the envi-
ronment.

To enhance our effectiveness, we have forged partnerships with
U.S. Attorney Offices, but we have also developed very effective
working relationships with State Attorneys General and other
State and locals across the Nation. We also explore opportunities
to resolve disputes through alternative dispute resolution whenever
we can. Then, finally, in this Division we emphasize integrity and
ethics in every single thing that we do.

In closing, I would like to credit the outstanding work of our Di-
vision’s personnel but also highlight the numerous Assistant U.S.
Attorneys and agency officials who work diligently to protect the
Nation’s environment and natural resources. Whatever accomplish-
ments we have would not be possible without their efforts.

Again, thank you for inviting me; and I welcome your questions.

Mr. BARR. Thank you, Mr. Cruden.

[The prepared statement of Mr. Cruden follows:]

PREPARED STATEMENT OF JOHN CRUDEN

Chairman Barr, Congressman Watt, and Members of the Subcommittee, I am
pleased to be here today, along with my Department of Justice colleagues on this
panel. I welcome this opportunity to discuss the Environment and Natural Re-
sources Division, one of the principal litigating Divisions within the Department of
Justice, and to answer any questions that the Subcommittee may have about the
Division.

In my testimony today, I will first summarize the Division’s work and provide an
outline of the scope of our responsibilities. Our work is essential to the implementa-
tion of Congressional programs to protect the nation’s environment and its natural
resources, and defend federal agencies sued by others. We have a long and distin-
guished history, and the Division’s attorneys have built a record that demonstrates
their commitment to legal excellence. In the second part of my testimony, I will
summarize the resources that the Administration is requesting for the Division as
part of its fiscal year 2002 budget.

I. DESCRIPTION OF THE ENVIRONMENT AND NATURAL RESOURCES DIVISION

A. Background

The Environment and Natural Resources, formerly known as the Land and Nat-
ural Resources Division, was created in 1909. For the first half-century years of its
existence, the Division primarily represented federal agencies in matters related to
federal lands, water rights, eminent domain issues, and Indian disputes. As the na-
tion grew and developed, the Division’s responsibilities expanded dramatically to in-
clude defensive and affirmative litigation concerning the use of the Nation’s natural
resources and public lands; wildlife protection; Indian rights and claims; cleanup of
hazardous waste sites; the acquisition of private property for public purposes; de-
fense of environmental challenges to government activities; and civil and criminal
environmental law enforcement. Now we represent virtually every federal agency in
over 10,000 active cases in every judicial district in the nation. Our principal clients
include the Departments of Agriculture, Commerce, Defense, Energy, the Interior,
and Transportation, and the U.S. Environmental Protection Agency.

Many of our cases involve defensive litigation in which the United States is being
sued. For instance, we are joining with the State of Utah in defending against the
challenges to the Legacy Highway project in Salt Lake City. These defensive cases
are non-discretionary. This large defensive docket has important implications for the
Division’s resources because we cannot always anticipate our future workload. Effec-
tive lawyering in these cases is critical to agency implementation of Congressionally
mandated programs and protection of the public fisc.

In addition to our defensive work, another significant portion of our docket con-
sists of non-discretionary eminent domain litigation. This important work, under-
taken with Congressional direction or authority, involves the acquisition of land for
important national projects such as Everglades National Park and the construction
of federal buildings including courthouses. When our defensive and eminent domain
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litigation is considered together, in cases funded from the General Legal Activities
(GLA) appropriation over 60 percent of our attorney time is spent on non-discre-
tionary cases.

The Division is committed to ensuring that American taxpayers are getting their
money’s worth. Despite budget constraints and limited resources, we have achieved
significant, cost-effective results for the public. We have secured civil penalties and
criminal fines for the U.S. Treasury that exceed the Division’s GLA budget, and we
have obtained benefits for human health and the environment that provide an im-
pressive return on the taxpayer’s dollar. We also have protected the taxpayer from
invalid or overbroad monetary claims against the United States, claims that some-
times involve hundreds of millions of dollars.

To leverage our resources and enhance our effectiveness, we have forged partner-
ships with U.S. Attorneys’ Offices and state Attorneys General and other state and
local officials across the nation. Through Law Enforcement Coordinating Commit-
tees and other task forces developed in U.S. Attorneys’ Offices across the country,
we have increased cooperation among local, state, and federal environmental en-
forcement offices. We approach our work with the spirit of teamwork, cooperation,
and federalism that is the hallmark of effective environmental protection. I would
like to take a moment to discuss two recent cases that illustrate the success of this
approach.

Just one month ago, working together with the Texas Environmental Enforcement
Task Force, comprised of federal and state agencies including the FBI, the EPA’s
Criminal Investigation Division, and the Texas Natural Resource Conservation
Commission’s Special Investigations Unit, we obtained a guilty plea from a company
that had tried to cover up its environmental violations at a facility in Corpus Chris-
ti. Under the plea agreement, the company will pay a total of $20 million dollars:
$10 million in criminal fines and $10 million for special projects to improve the envi-
ronment in Corpus Christi—a record amount imposed in an environmental prosecu-
tion. The plea agreement also requires the company to adhere to a strict new envi-
ronmental compliance program.

On the civil side, in March, we joined the States of Delaware, Louisiana and the
Northwest Air Pollution Authority, a regional air agency in Washington State, in
announcing agreements with three petroleum refiners that will reduce air emissions
by over 60,000 tons per year. These emissions contain pollutants that can cause se-
rious respiratory problems, exacerbate cases of childhood asthma, and cause cancer.
The reductions will be achieved by using innovative technologies, improved leak de-
tection and repair practices, and other pollution-control upgrades that will also ben-
efit workers and local communities by reducing the risk of accidental release of pol-
lutants. The companies also will collectively pay a $9.5 million civil penalty under
the Clean Air Act and spend about $5.5 million on environmental projects in com-
munities affected by the refineries’ pollution. The States and the regional air agency
will share the penalties and environmental projects with the federal government.

Firm and fair enforcement helps ensure that our citizens can breathe clean air,
drink pure water, and enjoy our Nation’s natural resources; that law-abiding busi-
nesses have a level economic playing field on which to compete; and that those who
fail to comply with the law know they will be penalized. In fiscal year 2000, our
civil enforcement efforts led to injunctive relief worth approximately $1.6 billion and
nearly $59 million in civil penalties.

Although our primary responsibility is to litigate, we seek to avoid litigation
where possible and to resolve cases quickly and efficiently through the use of Alter-
native Dispute Resolution (ADR). The Division urges all Division attorneys to use
ADR techniques whenever ADR may be an effective way to reach a consensual re-
sult that is beneficial to the United States. ADR may achieve not only cost savings
for the taxpayer, but also faster cleanup of pollution and implementation of environ-
mental protections.

B. Description of Sections Within the Division

The Division is divided into nine litigating sections, which I will now describe.

The Attorney General has recently stated that “Protecting our natural resources
through strong enforcement of environmental law is a top priority for the Depart-
ment of Justice,” and that he “look[s] forward to continuing our fight for cleaner air
and water.” The two sections of the Division that are primarily responsible for car-
rying out this charge are the Environmental Enforcement Section and the Environ-
mental Crimes Section. (As I will explain in more detail in a moment, the Environ-
mental Defense Section also has responsibility for carrying out one aspect of Clean
Water Act enforcement.)

The Environmental Enforcement Section brings civil enforcement cases that seek
to control and/or prevent pollution of our air and water and to obtain cleanup of
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hazardous waste sites across the country. The statutes enforced by the Section in-
clude the Comprehensive Environmental Response, Compensation and Liability Act
(CERCLA, more commonly known as Superfund), the Resource Conservation and
Recovery Act (RCRA), the Clean Air and Water Acts, the Toxic Substances Control
Act, and the Safe Drinking Water Act. In the hazardous waste area, cases are
brought under the Superfund statute for the purpose of protecting the public health
and ensuring that the parties responsible for contamination, rather than the public,
bear the burden of paying for the cleanup of the sites.

The Environmental Crimes Section is responsible for prosecuting individuals and
corporations that have violated laws designed to protect the environment. As part
of this effort, the Section works closely with criminal investigators for the Environ-
mental Protection Agency (EPA), the Federal Bureau of Investigation (FBI), the
Coast Guard, and the Defense Criminal Investigative Service, among others. The
Section also acts as a resource for the FBI and the EPA, U.S. Attorneys, and state
and local investigators and prosecutors by providing trained and experienced pros-
ecutors to assist in resource-demanding trials, offering advice and expertise to As-
sistant U.S. Attorneys and agents in their cases, and providing training to improve
criminal enforcement.

The Wildlife and Marine Resources Section is responsible for both civil and crimi-
nal cases arising under fish and wildlife conservation statutes. Litigation under
these statutes occurs in three different contexts: defense of federal agencies whose
programs are challenged as inconsistent with federal conservation statutes; criminal
prosecutions; and civil enforcement, usually to enjoin persons from violating federal
conservation statutes. This Section’s portfolio includes our efforts to crack down on
international wildlife smuggling, which constitutes a major worldwide black market.

The Environmental Defense Section represents the United States in suits chal-
lenging the government’s administration of federal environmental laws. The goal of
the Section’s litigation is to assure that the environmental laws are implemented
in a fair, consistent manner nationwide. The lawsuits arise in federal district and
appellate courts, and include claims by industries that regulations are too strict,
claims by environmental groups that government standards are too lax, and claims
by states or citizens that federal agencies themselves are out of compliance with en-
vironmental standards. Among its varied responsibilities in appellate and district
courts, this section handles both defensive and enforcement litigation involving the
Clean Water Act’s wetlands program. The Section saves American taxpayers mil-
lions of dollars every year by defending against unfounded or exaggerated claims.

The General Litigation Section litigates cases arising from more than 70 different
environmental and natural resource statutes, including the National Environmental
Policy Act, the National Forest Management Act, the Coastal Zone Management
Act, and the National Historic Preservation Act. Many of the Section’s cases involve
issues concerning the stewardship or ownership of our national parks, forests,
rangelands, wildlife refuges, and offshore resources. Ongoing examples of this litiga-
tion include original actions in the U.S. Supreme Court to resolve state boundary
and water allocation disputes, affirmative actions to protect the Everglades, and de-
fensive litigation to defend the proposed World War II Memorial.

The Indian Resources Section litigates on behalf of federal agencies when they are
protecting the rights and resources of federally recognized Indian tribes. This in-
cludes both defending against challenges to statutes and agency action designed to
protect tribal interests and bringing suits on behalf of federal agencies to protect
tribal rights and natural resources. The Section currently is defending the United
States in a number of challenges, including a challenge to the Crow Boundary Set-
tlement Act. The Section also has brought suit concerning treaty rights (for exam-
ple, hunting and fishing rights), environmental enforcement in Indian country, es-
tablishing reservation boundaries, and protecting tribal natural resources. In the
past year, the Section successfully has negotiated settlements in a number of long-
standing suits.

The Land Acquisition Section is responsible for acquiring land for public purposes
ranging from establishing public parks to creating missile sites. The legal and fac-
tual issues involved are often complex and include the ascertainment of the market
value of property, applicability of zoning regulations, and problems related to sub-
divisions, capitalization of income, and the admissibility of expert testimony.

The Appellate Section handles appeals in all cases tried by Division attorneys and
either handles directly or coordinates closely on appeals in Division cases tried by
U.S. Attorney Offices. These appeals arise in the thirteen federal circuit courts of
appeal around the country and occasionally in State supreme courts. The section
evaluates all adverse district court decisions for purposes of deciding whether to ap-
peal. It also prepares draft certiorari petitions, oppositions, and merits briefs for the
Solicitor General in Division cases reaching the Supreme Court.
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The Policy, Legislation and Special Litigation Section researches and assists the
Assistant Attorney General on policy issues, and coordinates with the Office of Leg-
islative Affairs on legislative activities, testimony for Department officials, and anal-
ysis of legislation and response to congressional inquiries. The section also responds
to requests from the public (including under the Freedom of Information Act), serves
as the Division’s ethics officer; provides Alternative Dispute Resolution advice and
training, and has a counsel for state and local intergovernmental relations. The sec-
tion also does special litigation. Finally the section coordinates the Division’s activi-
ties on international environmental matters such as addressing border and global
pollution and conservation.

The work of all nine sections is supported by an Executive Office.

II. ENRD’S BUDGET REQUEST FOR FISCAL YEAR 2002

The Division receives its annual appropriation from the General Legal Activities
(GLA) portion of the Justice Department’s appropriation. In fiscal year 2001, our
GLA budget is $68.7 million. Pursuant to the direction of Congress, EPA also pro-
vided approximately $28.5 million to reimburse the Division for Superfund-related
work in fiscal year 2001. The President has requested $71.3 million for the Environ-
ment and Natural Resources Division within the Justice Department’s GLA appro-
priation for fiscal year 2002. Mandatory adjustments and allowances, including pay
raises, other salary adjustments, and increases for GSA rent account for the dif-
ference between the FY 2001 budget and the FY 2002 request.

CONCLUSION

The work of the Division is both challenging and complex. It is vitally important
to the implementation of Congressional programs and priorities regarding public
health and the environment, to the protection of the public fisc, and to the advance-
ment of the public interest generally.

I am happy to answer any questions you might have.

Mr. BARR. Ms. Davis, do you have an opening statement, please?

STATEMENT OF MARTHA DAVIS, ACTING DIRECTOR, EXECU-
TIVE OFFICE FOR UNITED STATES TRUSTEES, UNITED
STATES DEPARTMENT OF JUSTICE

Ms. DAvis. Good afternoon.

Mr. Chairman and Members of the Subcommittee, I welcome the
opportunity to appear before you this afternoon to discuss the work
of the United States Trustee Program in the Nation’s bankruptcy
system.

Let me start first by giving you an overview of our organization.
We have, of course, an executive office here in Washington; and we
have 21 regional United States Trustees located throughout the
country. The roughly 1,000 men and women that make up our or-
ganization are dispersed throughout 93 field offices. Most of these
offices are very small. Over a third of them have less than six em-
ployees, and only 10 of them have—excuse me, only 20 of them—
I got that wrong. Only 10 of them have more than 20 employees.
Our attorneys appear in court in over 150 locations, and we also
conduct meetings of creditors and debtors in another 287 sites.

When Congress first created the program over 20 years ago, it
referred to us as a watchdog for the system. That continues to be
a very apt description of our role today. Our mission is to promote
the integrity and to promote the efficiency of the bankruptcy sys-
tem. These responsibilities are vital to uphold public confidence in
what today is probably the largest Federal court system in the
country in terms of simple case filings. Last year alone, over 1.2
million individuals and businesses sought debt relief by filing a
bankruptcy petition.
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Aside from the sheer numbers of filings, the integrity of the sys-
tem is particularly important to us because we rely upon debtors
to honestly and accurately report all their assets and liabilities,
and all their expenses and their income. A lot of money and prop-
erty interests are transacted through bankruptcy proceedings. For
example, our chapter 7 and chapter 13 trustees in fiscal year 2000
disbursed over $5.1 billion to creditors and parties in interest. This
is precisely the type of system in which you need the role of the
watchdog.

To carry out our mission, we wear many hats. The U.S. Trustees
are litigators, but they are also investigators, they are administra-
tors, and they are regulators.

Let me take a few moments to highlight two key areas.

One is that we bring enforcement actions and litigate issues be-
fore the bankruptcy court to protect the system from abuse and to
ensure compliance with the Bankruptcy Code. It is very important
to hold people accountable to what the law requires, particularly in
the bankruptcy setting. This is a priority for the U.S. Trustees. It
is also a cornerstone of our 2002 budget request. It is also an un-
derlying concern throughout all the bankruptcy reform proposals
that have been pending in Congress for the last several years.

Abuse takes many forms. We are most concerned, of course, with
debtor abuse, but abuse is also committed by others such as un-
scrupulous bankruptcy petition preparers who are non-attorneys
that lure people into filing bankruptcy. It is also committed by at-
torneys who render shoddy services to their client or who engage
in egregious patterns of misconduct.

With regard to debtor abuse in particular, the U.S. Trustees file
approximately 1,400 motions to convert or dismiss individual con-
sumer chapter 7 cases because these individuals demonstrate that
they have the ability to, in fact, repay some of their debts or their
financial circumstances otherwise indicate that they do not need or
deserve bankruptcy relief.

I should also point out that scores of other cases are voluntarily
converted or dismissed when our attorneys or analysts start ques-
tioning their financial circumstances and they see the handwriting
on the wall.

The complement to the U.S. Trustees’ civil enforcement efforts is
our work in the area of criminal bankruptcy fraud. In this regard
we have worked very closely with U.S. Attorneys, the Federal Bu-
reau of Investigation and many other law enforcement components
to help ensure prosecution of criminal offenses that affect the bank-
ruptcy system. This is a very important effort because the bank-
ruptcy system needs a strong deterrent to encourage honest, lawful
behavior.

The U.S. Trustees refer criminal violations to the U.S. Attorneys
and provide assistance in regard to prosecutions. We also work
with the U.S. Attorneys and other law enforcement agencies to cre-
ate local bankruptcy fraud working groups. These have been in-
strumental in the success of this area. We are very proud of the
Department’s accomplishments to date. It is an ongoing problem,
and it requires constant vigilance.

With regard to our fiscal 2002 budget request, the President and
the Attorney General have requested $154 million in funding and
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1,218 positions to support our work. Let me emphasize that none
of this request includes anything for the pending bankruptcy re-
form bill, if and when it passes. Further, it is also important that
note that the program is funded entirely by users’ fees. These are
fees paid by debtors during a bankruptcy proceeding.

Finally, let me briefly mention our work in bankruptcy reform
legislation that was passed by both Houses of Congress earlier this
year. We welcome the opportunity and challenge that it will bring.
The legislation brings a number of new reforms.

We have plans under way to address five major areas that are
new. These are means testing, credit counseling, debtor education,
debtor audits and the new small business chapter 11 and indi-
vidual chapter 11 cases.

Beyond these five areas, we recognize that there are many other
requirements that we will have to address, such as data collection,
analysis and reporting. We are working to lay the groundwork for
the new bill so that we will be prepared on the effective date,
which will take place 180 days after the bill is passed.

N Thank you for your attention. I welcome any comments that you
ave.

Mr. BARR. Thank you, Ms. Davis.

[The prepared statement of Ms. Davis follows:]

PREPARED STATEMENT OF MARTHA DAVIS

Mr. Chairman and Members of the Subcommittee:

I appreciate the opportunity to appear before the Subcommittee to discuss the
work of the United States Trustee Program (“Program”). My testimony summarizes
the work of the United States Trustees throughout the country and provides the
Subcommittee with a sense of the scope of this organization’s responsibilities. It also
summarizes the resources requested for the Program as part of the Administration’s
Fiscal Year 2002 budget.

When Congress established the United States Trustee Program more than 20
years ago, it referred to us as a “watchdog” for the bankruptcy system and recog-
nized the public interest to be served in the proper administration of bankruptcy
cases. The word “watchdog” continues to be an apt description of our role today. The
Program’s mission is to promote the integrity and the efficiency of the Nation’s
bankruptcy system. These responsibilities are vital to provide appropriate relief to
eligible debtors, provide proper return to creditors, and to uphold public confidence
in what, today, is the largest federal court system—in terms of case filings—in the
country.

This past year, over 1.2 million individuals and businesses filed for bankruptcy.
Like the internal revenue system, the bankruptcy system depends upon debtors to
self-report honestly and accurately all their assets and liabilities when they file for
bankruptcy protection. According to most estimates, well over $30 billion dollars in
unsecured debt is discharged each year; billions more in property and secured debt
is disposed of through bankruptcy proceedings. The bankruptcy system touches the
lives of many millions of American families and businesses. Some are debtors, while
others are creditors, including not just banks, credit card issuers, and taxing au-
thorities, but also landlords, employees, suppliers, and customers. Each day in of-
fices throughout the country, the United States Trustees work to ensure that the
laws which safeguard the bankruptcy system are strictly enforced, and that the sys-
tem is not a safe-haven for those who think they can abuse or flout the law.

To carry out our mission, the United States Trustees exercise broad administra-
tive, regulatory, and litigation responsibilities:

*« we commence enforcement actions and litigate issues to protect the system
from abuse and to ensure compliance with the Bankruptcy Code;we work
closely with the United States Attorneys, the F.B.I. and other law enforce-
ment agencies to help ensure prosecution of criminal violations that affect the
bankruptcy system;

* we oversee the administration of chapter 11 reorganization cases, which in-
volve some of the Nation’s leading companies, to ensure financial account-
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ability and regularity, compliance with the Code, and plans for prompt dis-
position; and

¢ we appoint and supervise the private bankruptcy trustees who administer
cases filed under chapter 7 and chapter 13 to ensure prompt administration
and maximum returns to creditors.

Under pending bankruptcy reform legislation, passed by both Houses of Congress
earlier this year, our responsibilities would increase and expand into important new
areas, such as credit counseling, debtor education and debtor audits. We welcome
the opportunity and the challenge that the new reforms will bring to the bankruptcy
system, should this legislation be enacted.

The 1.2 million bankruptcy cases filed last year represent an increase of more
than 40 percent over the past 6 years, and nearly 100 percent over the last dozen
years. Most of the rise has occurred in consumer cases (i.e., chapter 7 liquidation
and chapter 13 wage-earner repayment plans), but chapter 11 business reorganiza-
tions continue to demand a significant share of the resources of the bankruptcy sys-
tem. From 1989 to 2001, our staffing levels have risen from 849 to 1,016—or about
one-fifth of the increase in case filings.

To a significant extent, our success has been achieved by targeting priority areas
of responsibility. In the past, we have focused on such matters as expediting the
chapter 11 process and enhancing trustee oversight. More recently, we have devoted
increased attention to combating fraud and abuse. Although resources have not per-
mitted us to pursue all of our initiatives with equal vigor, we believe that our pru-
dent approach has allowed us to maximize our positive impact on the bankruptcy
system.

ORGANIZATION AND STAFFING

The United States Trustee Program consists of an Executive Office for United
States Trustees and 21 regions established in the statute. Each region is led by a
United States Trustee appointed by the Attorney General. The Director of the Exec-
utive Office provides policy guidance, leadership, and administrative support to the
United States Trustees who, in turn, are responsible for their regions. There are a
total of 93 field offices located throughout the country. In general, each office is
staffed by an Assistant United States Trustee, along with attorneys, financial ana-
lysts, paraprofessionals and administrative support staff.

Our modest staff of about 1000 is spread thinly around the country. (1) More than
one-third of the field offices have 6 or fewer employees, and less than 10 offices have
more than 20 employees. Program attorneys appear in court in more than 150 loca-
tions and conduct or oversee section 341 administrative meetings of debtors and
creditors in approximately 280 other sites.

The integrity of the bankruptcy system depends upon the United States Trustees’
ability to enforce the bankruptcy laws using both the civil and criminal code provi-
sions that pertain to bankruptcy. Our work in combating fraud and abuse in the
bankruptcy system is a priority responsibility of the Program. Using all the tools
at our disposal, the United States Trustees focus on full disclosure and account-
ability, as well as the proper interpretation and enforcement of the law. Much of
the United States Trustees’ work occurs in the courtroom, but a significant amount
of it also takes place outside the courtroom in monitoring debtors’ filings and finan-
cial reports, following-up on any problems, and investigating complaints and allega-
tions.

CIVIL ENFORCEMENT

The Program has broad statutory powers to ferret out fraud and abuse through
civil enforcement actions. These actions, which are brought directly by Program at-
torneys in the field, may relate both to criminal conduct and to other improper con-
duct that does not rise to the level of a criminal violation. Typical civil enforcement
includes actions by the United States Trustee to dismiss abusive filings, to deny dis-
charges sought by dishonest debtors, to curb unfair practices by attorneys and credi-
tors, and to sanction unscrupulous bankruptcy petition preparers. Major features of
the Program’s civil enforcement actions include the following:

SUBSTANTIAL ABUSE

Section 707(b) of the Bankruptcy Code provides that a debtor’s chapter 7 case may
be dismissed for “substantial abuse.” The term “substantial abuse” has been inter-
preted by most judicial circuits to refer to a debtor’s ability to pay creditors or to
a totality of circumstances that indicate that a debtor does not need or deserve
chapter 7 discharge. Program attorneys file approximately 1,400 “substantial abuse”
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motions per year, but scores of other cases dismiss or convert voluntarily once our
accountants or attorneys start questioning a debtor’s circumstances.

Let me give you a couple of examples to illustrate the kind of cases we bring
under the “substantial abuse” provisions:

¢ The United States Trustee in Ohio successfully moved to dismiss the chapter
7 case of a lawyer who earned $225,000 per year plus bonuses. The debtor
sought to discharge more than $100,000 in unsecured debt while maintaining
extravagant expenses including $320 for maid service, $800 for new auto-
mobiles, and $1,150 for life insurance.

¢ The United States Trustee in South Dakota succeeded in getting a chapter
7 case dismissed after learning that the debtor had won $25,000 at a local
casino. This was more than enough for the debtor to pay her $18,000 in debts.

COMPLAINTS TO BAR OR REVOKE A DEBTOR’S DISCHARGE

The most important benefit that chapter 7 debtors seek when they file bankruptcy
is to obtain a discharge of all their pre-petition debts. Under section 727 of the
Bankruptcy Code, however, a chapter 7 debtor’s discharge may be denied on certain
grounds, most of which center on the debtor’s fraudulent conduct, dishonesty, or
failure to obey a court order. The United States Trustees are taking an increased
role in filing complaints to bar a debtor’s discharge in the appropriate cir-
cumstances; however, because these actions can involve fairly time-consuming dis-
covery in the course of litigation, they are very much a function of resource avail-
ability. Examples of cases recently filed by the United States Trustees include the
following:

¢ In Georgia, the United States Trustee recently succeeded in obtaining a de-
nial of discharge for a chapter 7 debtor who failed to disclose the sale of as-
sets and concealed the receipt of monies both pre- and post-petition. The debt-
or had denied under oath at the section 341 meeting that the property had
been sold. Over $834,000 in debts were not discharged as a result of this ac-
tion.

¢ In California, the United States Trustee succeeded in getting the discharge
denied of a debtor who received an inheritance within 180 days after filing
and then refused to turn the funds over to the trustee even in the face of a
court order. In another action in California, the United States Trustee got the
debtor’s discharge revoked for failure to disclose partnership interests and
real property that only came to light after the debtor’s partners tried to dis-
solve the partnership and discovered the bankruptcy filing.

BANKRUPTCY PETITION PREPARERS

Some of the most egregious abuses in the bankruptcy system are perpetrated, not
by debtors, but by those who prey upon debtors. Most people who file bankruptcy
are in dire financial straits, and they are not well equipped to scrutinize offers of
assistance. Many of these debtors face imminent foreclosure on their homes. Non-
attorney bankruptcy petition preparers solicit clients from publicly available lists of
those facing foreclosure, often from the local newspaper. Under section 110 of the
Bankruptcy Code, bankruptcy petition preparers must, among other things, disclose
in court filings their identities and the fees they received. Preparers sometimes
charge exorbitant rates, fail to make necessary disclosures, and engage in the unau-
thorized practice of law. As a result of a bankruptcy petition preparer’s nefarious
activities, debtors literally may pay their last dollar, receive worthless services, and
still lose their homes. In such cases, the United States Trustee may file civil actions
through which they may obtain orders to repay the debtors, impose substantial
fines, and provide injunctive relief. The United States Trustee also refers many of
these cases to state bar authorities and to the United States Attorney for criminal
prosecution. Program attorneys filed 1,600 actions under section 110 in the 2-year
period immediately after Congress imposed new restrictions on petition preparers.

¢ In 2 very recent cases prosecuted both civilly and criminally in the Wash-
ington, D.C. area, petition preparers defrauded both debtors and mortgage
lenders by filing bankruptcy cases in violation of section 110 in the names of
debtors who paid significant fees to the defendants in return for refinancing
or real estate services that were never provided. In one case, the defendant,
while on pre-trial release, also took over properties facing foreclosure, filed
bankruptcy petitions to delay foreclosure, and then rented the properties to
innocent families with a purported option to buy. The renters uncovered the
scheme when the mortgage lender finally was able to restart foreclosure pro-
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ceedings. In one case, the victimized family of eight faced eviction shortly be-
fore Christmas.

¢ In California, this past March the court approved a settlement between the
United States Trustee and bankruptcy petition preparers, and entered a judg-
ment for sanctions of $29,000. Under the settlement, the bankruptcy petition
preparers agreed to a permanent injunction against their acting as such in
any jurisdiction in the United States.

ATTORNEY CONDUCT

The United States Trustee Program is the principal component of the bankruptcy
system which monitors attorney conduct and professional standards. Our staff re-
view applications to employ attorneys and file objections when the attorneys possess
impermissible conflicts of interest. The Bankruptcy Code contains extensive rules to
prevent conflicts by professionals. The United States Trustee often is the only party
in a case that brings such issues to the attention of the court. In addition, mis-
conduct or poor performance by attorneys requires the United States Trustee to file
motions to disgorge fees or to sanction counsel. When the court issues a “show
cause” order, for example, United States Trustee attorneys often prosecute the mat-
ter. Based upon anecdotal information from Program attorneys and many bank-
ruptcy judges, the bankruptcy system continues to suffer from substandard rep-
resentation by many debtors’ counsel. Thus, it is important that the United States
Trustee Program step up its already significant activity in this area of increasing
judicial concern.

¢ n the last year, for example, the United States Trustee reached an agreement
with an Oklahoma practitioner who was the subject of 15 motions to disgorge
attorney fees, to cease bankruptcy practice for 5 years, disgorge $9,100, and
make other refunds to debtors. The attorney had failed to disclose the source
of his fees and to list the loan companies that had paid him.

¢ In Georgia, on a motion by the United States Trustee, the court ordered the
disgorgement of fees and barred an attorney from the practice of law before
the bankruptcy court for 3 years. The court found that this attorney had per-
mitted a disbarred lawyer to engage in the unauthorized practice of law and
prohibited client contact, and failed to provide compensable service to the
debtor. The court also ordered disgorgement of fees.

¢ In Pennsylvania, the court granted the United States Trustee’s motion to im-
pose sanctions against an attorney who served as debtor’s counsel in 2 chap-
ter 7 cases in which he submitted and advocated clearly inaccurate schedules
in “a reckless disregard” for the Bankruptcy Code and Rules. The attorney
was assessed $5,000 in fines and reimbursement for the United States Trust-
ee’s time and expense of filing the motions in these cases. Meanwhile, another
sanctions motion against the same attorney was resolved by stipulation under
which the attorney agreed to be suspended from bankruptcy practice for one
year, obtain ethics training, and reimburse the United States Trustee $6,000
for expenses in the 3 matters.

¢ An investigation in Oregon by the United States Trustee culminated in the
suspension of an attorney, and the imposition of fines, costs and the forfeiture
of fees totaling over $20,000. The lawyer represented the debtor both in the
bankruptcy proceeding and in a personal injury action. The personal injury
action was not disclosed in the debtor’s schedules. Upon closer review, the
United States Trustee found other cases in which the firm engaged in similar
nondisclosures of personal injury actions.

CRIMINAL FRAUD

The United States Trustees have an affirmative duty to refer instances of possible
criminal conduct to the United States Attorney and to assist in prosecutions. This
is an effort we have pursued with vigor, because the bankruptcy system needs a
strong deterrent to encourage honest, lawful behavior. The message being sent is
loud and clear: you cannot lie, cheat, or steal with impunity in a bankruptcy case
and hope to get away with it. There are consequences for that kind of behavior in
bankruptcy. Judging by some of the cases we see, however, it is an ongoing problem
that requires vigilance.

For example:

¢ A Texas debtor recently pleaded guilty to concealment of assets and making
false statements. Investigation by the United States Trustee had revealed sig-
nificant concealed assets, including real estate in California and Utah and a
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DeLorean automobile. The FBI discovered additional concealed assets, includ-
ing a castle in Scotland that is used as a hotel.

¢ In Arizona, early this year a grand jury indicted a debtor on charges arising
from alleged concealment of a 60 percent interest in real property and ap-
proximately $240,000 in proceeds from selling that property. According to the
indictment, the debtor failed to list the property on a Chapter 11 petition,
failed to disclose the post-petition sale and its proceeds, and falsely testified
about the property in the bankruptcy proceeding.

¢ In Pennsylvania, last month a debtor was convicted on three counts of bank-
ruptcy fraud and four counts of money laundering involving offshore accounts.
The debtor failed to report more than $4 million in bonds on his bankruptcy
schedules and made a false statement on a monthly operating report by fail-
ing to list more than $500,000 received from cashing casino chips.

» In Illinois, a chapter 7 debtor who had claimed less than $3,000 in assets,
plead guilty to concealing five fur coats, two diamond rings, a diamond brace-
let, a pair of diamond earrings, her cosmetics business, and a 1981 Rolls
Royce.

In 1992, then-Attorney General Barr designated bankruptcy fraud as a “high pri-
ority” for the Department of Justice. This policy was reiterated by former Attorney
General Reno. Subsequent to these directives, the number of bankruptcy fraud in-
vestigations and prosecutions has increased dramatically. In most districts through-
out the country, Program field offices have helped establish local working groups
with the United States Attorney and other federal law enforcement agencies, and
actively worked to train and educate investigators on bankruptcy and bankruptcy-
related issues and techniques. It is now commonplace for Program field offices to
identify a case of suspected fraud, to investigate and refer the matter to the United
States Attorney, and to assist the prosecution of the case, including by testifying as
an expert witness.

For example:

¢ Just 2 weeks ago, the United States Attorney for the Northern District of Illi-
nois joined by the United States Trustee and the FBI announced the indict-
ment of 10 defendants in 8 unrelated bankruptcy cases. This coordinated ef-
fort was the result of the Chicago Bankruptcy Fraud Task Force, which was
organized in 1987 and which brings federal prosecutors together with the
United States Trustee, agents of the FBI, IRS, Postal Service, HUD, the So-
cial Security Inspector General and the Department of Labor. The charges in
the most recent announcement ran the gamut from concealing assets to bank
fraud, mail fraud, wire fraud, perjury and social security fraud.

e The South Dakota Bankruptcy Fraud Task Force recently obtained its
24thbankruptcy fraud conviction, when a couple pleaded guilty to concealing
the wife’s interest in a women’s apparel store.

¢ In Texas, a similar cooperative effort called “Operation Payback” involved the
United States Attorney, the United States Trustee, the Postal Inspection
Service and HUD, with FBI undercover agents acting as homeowners facing
eviction. The year-long investigation was aimed at a bankruptcy fraud and
equity skimming operation which had defrauded homeowners in the Dallas
area of approximately $500,000. While further indictments are expected, at
this point 2 individuals have been charged, and another has plead guilty.

We are extraordinarily proud of the Department’s efforts in this regard and know
the bankruptcy system is the better for it. Our experience is also teaching us.
Today, we know that bankruptcy fraud often is linked to other crimes, such as mort-
gage fraud, tax fraud, identity theft, Internet crimes, federal benefits fraud, and
money laundering. The bankruptcy process relies on self-reporting and requires sub-
stantial information and financial accountability. Those who use the bankruptcy
system to further their other crimes may provide a road map or present additional
indictable offenses of interest to law enforcement authorities, particularly as the
world’s economy moves increasingly toward an electronic environment.

IDENTITY THEFT

Through our work with the other Department of Justice components and federal
agencies, we recently developed an initiative to address identity theft in bankruptcy
cases. A large number of criminal referrals made by Program staff involve the per-
petrator’s use of a false name or social security number. In January, after discus-
sions with advocates for victims of identity theft, we launched in 19 districts a pilot
project that is based upon an experiment conducted by the United States Trustee
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in Region 11 and a practice found in several other districts around the country. In
the pilot districts, the identifying information that debtors disclose on their bank-
ruptcy petition is being confirmed at the section 341 meeting. In the past, a number
of bankruptcy cases have been filed in the names of individuals who did not learn
of the bankruptcy filing until years later, such as when they were seeking to pur-
chase or refinance a home. Many of the incorrect social security numbers we are
discovering involve typographical errors which can now be corrected to prevent fu-
ture injury to some unsuspecting person. A number of them, however, are suspicious
and are being investigated. We expect this pilot project will be expanded to all of-
fices this Summer and will help decrease the incidence of identity theft in the bank-
ruptcy system.

¢ In Illinois, a woman pleaded guilty to 3 counts of a 19 count superseding in-
dictment. Among other things, she committed bankruptcy fraud by using
aliases and filing false bankruptcy petitions as part of a scheme to defraud
the Department of Housing and Urban Development (HUD), other mortgage
holders, creditors, and Chapter 13 trustees. She filed 21 bankruptcies solely
to stop foreclosure, never disclosing the properties she held or the bank-
ruptcies she filed under other names. Staff of the United States Trustee testi-
fied as fact and expert witnesses.

¢ In New Jersey, a debtor plead guilty to filing a false bankruptcy petition,
seeking to discharge about $69,000 in debt. She admitted that she used a
false Social Security number on her petition and that she had incurred the
debt under the false number.

TRUSTEE OVERSIGHT

United States Trustees appoint and oversee roughly 1,800 private case trustees
who administer cases filed under chapters 7, 12, (2) and 13. (3) In Fiscal Year 2000,
these trustees distributed more than $5.1 billion. Trustees are fiduciaries for bank-
ruptcy estates. It is a bedrock duty of the United States Trustee to regulate and
monitor the activities of these private trustees, and to ensure their compliance with
fiduciary standards. The Program administers a formal system for merit selection
of trustees, trains trustees and evaluates their overall performance, regularly re-
views their financial operations, and intervenes to prevent loss of estate assets when
instances of embezzlement, egregious mismanagement, or other improper activity
are uncovered. One of the most significant indicators of effective trustee oversight
is the speed with which chapter 7 consumer cases are closed and funds are distrib-
uted to creditors. In a report issued in 1994, the General Accounting Office identi-
fied a link between the age of a case and the percentage of receipts distributed to
creditors. In other words, in an older case, administrative costs are higher and more
fees are paid to professionals rather than to creditors. Since 1992, when the Pro-
gram undertook an initiative to reduce the backlog of older cases, we have reduced
the number of chapter 7 cases that had been lingering in the system for 10 years
or more from nearly 4,000 cases to fewer than 140 such cases. In addition, only 2.3
percent of the total caseload was more than three years old in October 2000, com-
pared with 8.2 percent in January 1994.

Enhanced trustee oversight not only has improved case administration, but also
has improved our ability to detect those rare instances of embezzlement or theft of
estate assets. Over the past 10 years, the Program has investigated and helped ob-
tain convictions in 60 cases of embezzlement by bankruptcy trustees or their em-
ployees, with losses to the estate of $14 million. When an apparent embezzlement
is discovered, Program employees investigate the allegations, reconstruct financial
records, determine the loss to the bankruptcy estate, assist in developing the bond
claim for reimbursement of the loss, and assist the United States Attorney in the
prosecution of the perpetrator.

¢ Just last month, a federal court in Texas sentenced the former employee of
a chapter 13 trustee to 51 months in prison, followed by 3 years supervised
release and full restitution for the $511,510 she had embezzled over a 7-year
period.

¢ Last December, a grand jury in Puerto Rico indicted the former accounting
clerk of another chapter 13 trustee on charges of embezzling over $173,000
over a 4-year period.

While trustee oversight continues to be an important part of the United States
Trustees’ oversight, we are very proud that the cadre of trustees that administers
cases today is more professional and expert than ever before. These trustees recover
more assets and manage debt repayment plans more efficiently. We are on the verge
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of publishing a preliminary report on the chapter 7 asset cases that have been ad-
ministered over the past eight years. What we are moving toward next is to analyze
the data even further, and work with the panel trustees to improve the identifica-
tion and liquidation of estate assets.

CHAPTER 11 CASE ADMINISTRATION

A significant share of Program resources is devoted to chapter 11 business reorga-

nization cases. Even though chapter 11 filings represent less than 1 percent of all
bar;lkruptcy filings, these cases generally require urgent attention and on-going over-
sight.
The role of the United States Trustee in a chapter 11 case typically starts with
an initial interview of the debtor shortly after the case is filed to assess the general
financial condition of the debtor and to convey information about local and statutory
filing requirements and deadlines. The United States Trustee then conducts a for-
mal section 341 administrative meeting on the case, appoints official committees of
creditors, monitors financial transactions, examines the retention of professionals
for conflicts, evaluates the reasonableness of attorney and other professional fees,
and ensures adequate disclosure of relevant financial and other information to credi-
tors before they vote to confirm a reorganization plan. The United States Trustee
often files motions to dismiss, or to convert to chapter 7 liquidation, those cases that
have little likelihood of success, drain funds, and leave creditors without recourse;
objects to the employment of professionals with disqualifying conflicts of interest; or
objects to disclosure statements supporting plans of reorganizations that contain in-
sufficient or misleading information.

The role of the United States Trustee is especially important in smaller chapter
11 cases in which creditors lack a sufficient financial stake to participate actively.
In this regard, the pending bankruptcy reform legislation codifies many Program ac-
tivities in smaller cases (e.g., on-site visits to review books and records) and pro-
vides new tools to strengthen our role in such cases (e.g., encouraging scheduling
orders soon after a case is filed).

As with consumer cases, a good indicator of effective chapter 11 case management
is a reduction in the amount of time a case remains in chapter 11 before emerging
with a confirmed plan of reorganization. For cases filed in 1989, only about one-half
were completed (by conversion, dismissal, or confirmation) within one year after fil-
ing, and 81 percent were completed within 2 years. Today, more than 60 percent
of chapter 11 cases are completed within one year, and 90 percent are completed
within two years. The result is that cases do not languish as long in chapter 11,
and cases are converted to chapter 7 before available assets are dissipated. More-
over, between 1980 and 1986, only about 17 percent of chapter 11 cases resulted
in a confirmed plan of reorganization. Since 1989, the confirmation rate has exceed-
ed 25 percent each year and is now slightly over 30 percent.

BUDGET AND APPROPRIATIONS

In Fiscal Year 2001, the Program will operate on a budget of $127.2 million with
an average on-board employment level of 1,016 employees. The President and Attor-
ney General have requested $154 million in funding and 1,218 positions in Fiscal
Year 2002 to carry out the Program’s current duties. If approved by Congress, the
additional resources will be used to expand our civil enforcement efforts to combat
abusive filings and other improper activities in consumer cases, to devote additional
staff to identify criminal fraud and assist United States Attorneys in prosecuting
bankruptcy crimes, and to improve our outdated automation systems.

It is important to note that the Program is funded entirely from fees paid by debt-
ors in bankruptcy cases. In recent years, this has created a lack of a stable funding
base and has caused workloads significantly to exceed staffing levels. For example,
about 60 percent of the Program’s annual funding derives from chapter 11 quarterly
fees. Accordingly, any decline in chapter 11 filings has a disproportionate effect on
Program revenues. The impact of decreased revenues is even more severe, because
86 percent of the Program’s budget is fixed—comprising rent, salaries, benefits, and
other personnel related costs. As a result, from Fiscal Year 1998 through 2000, the
Program could not fund 11 percent of its authorized positions. This effectively re-
sulted in a staffing decrease. Fortunately, the Fiscal Year 2002 budget helps to rec-
tify past budget difficulties and provides resources to pursue important priorities.

BANKRUPTCY REFORM LEGISLATION

The pending bankruptcy reform legislation would confer many new responsibil-
ities on the United States Trustee Program. The legislation would, for example, pro-
vide us with more tools to pursue civil enforcement actions against those who abuse
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the bankruptcy system. The reform bills would also impose a number of new admin-
istrative and reporting requirements, as well as mandates to litigate in court. It is
clear that Congress has identified the Program as a primary vehicle to accomplish
the goals of the pending legislation. Accordingly, it is essential that the Program
make necessary adjustments in priorities and resource allocations to achieve the
new goals that would be set for us under the pending legislation.

In anticipation of the possibility of enactment of comprehensive bankruptcy re-
form, the Program is preparing implementation plans that include proposals to ad-
dress 5 major areas of new responsibilities: means testing and abuse, credit coun-
seling, debtor education, debtor audits, and small business chapter 11’s. Most of the
provisions of the new law would become effective six months after its enactment,
so it is important that we make rapid progress.

I can report that we have made legislative implementation a top priority within
the Program. Our staff have devoted a great deal of attention in recent months to
the development of our implementation plans. We are also beginning discussions
with the private trustee organizations and the court system concerning a number
of areas of mutual responsibility, including the development of new official forms
and proposed amendments to the Federal Rules of Bankruptcy Procedures.

In addition to requiring the Program to adopt new procedures, regulations, and
litigation strategies, the new legislation would create an urgent demand for data col-
lection, analysis, and reporting. We are carefully reviewing these proposed require-
ments, including the significant new computer and other automation improvements
that would be necessary.

Although our implementation designs are far from complete, we have made sub-
stantial progress. In addition, training for all our professional and paraprofessional
staff, as well as the private trustees we supervise, will be critical to acquaint them
with the new legislation and the responsibilities it would assign, if it is enacted.

We are both excited and optimistic about the prospects for implementing the new
legislation. We recognize, however, that we may not have the necessary resources
in place during the early days of implementation. As noted above, the adjustments
in filing fees included in the legislation should provide adequate funds, subject to
appropriation, for us to carry out the new duties that would be assigned to us. The
precise cost of implementation currently is the subject of discussion within the De-
partment.

CONCLUSION

The United States Trustee Program has diligently carried out its important mis-
sion in the bankruptcy system. We look forward to building upon this success as
we make plans to implement the critical new reforms embodied in the pending
bankruptcy legislation.

I would be happy to answer questions from the Subcommittee.

1. By statute, the Program does not operate in the 6 judicial districts in Alabama
or North Carolina. Bankruptcy administrators, who are part of the Judicial Branch,
carry out similar duties in those States.

2. Although the authority to file under chapter 12 (family farmer provisions) ex-
pired on July 1, 2000, recently-passed H.R. 256 would restore chapter 12 from that
date through June 1, 2001. Pending bankruptcy reform legislation (H.R. 333/S.420)
would make chapter 12 permanent.

3. In unusual cases involving fraud or egregious mismanagement, a bankruptcy
court may order the United States Trustee to appoint a trustee to replace a chapter
11 “debtor-in-possession.” When so ordered, the United States Trustee has a statu-
tory duty to consult parties in interest on the selection of a candidate and to oversee
the trustee’s performance.

Mr. BARR. We will proceed now—did you have a statement, Ms.
Waters, an opening statement?

Ms. WATERS. Yes.

Mr. BARR. The gentlelady from California is recognized.

Ms. WATERS. Thank you very much. I appreciate the fact—to
give an opening statement despite the fact that you have moved on.

Mr. Chairman and Members, I recognize what our role here
today is, to try and give some oversight and take a look at what
these departments are doing. These agencies—I have a concern
that I would like to just talk a little bit about and that the time
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that you give us perhaps for questions, perhaps we could get some
response.

I would like to thank Mr. Schiffer, I believe it is, for responding
to me when I attempted to track down a very complicated process
that has to do with the class action suit that was filed by the black
farmers in America and the whole system that was set up by the
courts, Track A and Track B.

Mr. Chairman, I guess even though I will attempt to raise some
questions during the time that we have for questions that you give
us, I think this is something that requires a lot more time to find
out exactly what has happened. How many claims have been filed?
How many have been settled? What happened with the requests by
claimants who came after the deadline date? What is happening to
them? All of that.

But I also would like to try and clear up the relationship between
the Civil Division and the Members of Congress.

Like I said, I got to you, Mr. Schiffer, and you were very helpful
in trying to help me understand what was taking place, with the
way it all operated. I do have to tell you that I talked with a liai-
son, a congressional liaison person, who, when I attempted to get
some assistance and find out who the attorneys were that were
handling the appeals in a particular case, I was told that they had
been told that under no circumstances were they to allow the Mem-
bers of Congress to talk with the attorneys who had the direct re-
sponsibility for handling the cases, particularly where they were
appeals.

I don’t understand that. I don’t particularly like that. I want to
clear that up.

Again, I want to say that your response to me is very much ap-
preciated and the way that you attempted to help me, but I think
the Members of Congress need to understand what is being told to
them when somebody says, I'm sorry, I can’t allow you to talk to
the attorneys in the case. What is that all about? This is not the
time for the question I suppose, but that is where I am going with
this, and you can think about it. And when we come back for ques-
tions I will ask you, and maybe you will have an answer for me
by then.

Thank you very much, Mr. Chairman.

Mr. BARR. Yes, ma’am.

We will proceed with questions, Subcommittee Members. We will
proceed in 5-minute blocks according to our 5-minute rule, and we
will have probably two or three rounds of questioning.

I will begin, if I could, with a couple of questions for you, Mr.
Calloway, regarding both the operation of the Executive Office for
U.S. Attorneys and the U.S. Attorneys Office.

If you could please describe what we might expect will be the
new Attorney General’s initiative on stemming gun violence. For
example, will a program such as Project Exile, which has been em-
ployed very successfully in the Richmond, Virginia, district, be the
basis or provide a basis for the Attorney General’s initiative or is
another approach under consideration?

Mr. CALLOWAY. Thank you. I will be happy to answer that as
best I can.
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When the Attorney General took office, he established a Gun En-
forcement Task Force consisting of representatives of the relevant
components at Main Justice as well as representatives of the FBI
and ATF. The task force has been examining the best practices as
they relate to gun violence efforts in U.S. Attorneys Offices across
the country. While I cannot speak for the Attorney General, but my
understanding is that the plan will be presented in the near future.

It is also my understanding, based on what the Attorney General
has said, that it is designed to build on past successes such as
Project Exile, Operation Ceasefire, and other local efforts com-
plemented by substantial new resources and tools. I understand
the initiative will mount a newly invigorated and intensified ap-
proach to gun violence reduction through heightened coordination
among law enforcement and proactive, aggressive prosecution of all
gun criminals.

Project Sentry is part of that and is also part of the administra-
tion’s Safe Schools for the 21st Century. The strategy builds on, but
does not duplicate, the resources we received last year.

Project Sentry, if you allocate those 94 positions, is designed to
put a safe schools coordinator, an AUSA—Assistant United States
Attorney—to serve as a safe schools coordinator in each United
States Attorney’s Office across the country. That person’s responsi-
bility would be working along with the United States Attorney to
coordinate with State, local and tribal law enforcement on the pros-
ecution of adults who provide handguns or firearms to juveniles, as
well as to engage with the schools and the community and local of-
ficials in prevention efforts, because it is far better to prevent a
crime of violence in a school than it is to prosecute in its aftermath.

Mr. BARR. We can expect then a very vigorous program from the
Attorney General working through the U.S. Attorneys Office to
stem gun violence in our communities.

Mr. CALLOWAY. Yes, sir. The Attorney General has indicated that
the prosecution of gun crime is one of his top priorities.

Mr. BARR. Thank you.

Also, Mr. Calloway, turning your attention to the so-called
McDade law with which I know you are familiar, which Congress
passed a few years ago providing that Federal prosecutors are sub-
ject to State laws and rules and local Federal court rules in each
State where the prosecutor, quote, engages in that attorney’s du-
ties, could you describe for us briefly what has been the impact of
the McDade law since its adoption in April, 1999, and what are
some of the problem that have developed?

Mr. CALLOWAY. Thank you. I will be happy to try to do that.

First, let me assure you that all Federal prosecutors I know take
their ethical responsibilities very seriously. It is a high priority of
the Justice Department. It was when I was U.S. Attorney, to make
sure that our prosecutors followed all ethical rules. For, after all,
we represent the United States in court, and we should maintain
the highest ethical as well as professional standards.

Having said that, there are concerns among the prosecutors in
the field and at Justice that 28 USC 530(b), otherwise known as
the McDade law, has caused some very serious problems for law
enforcement that we think were not intended. The most dramatic
example of what we are facing has occurred in Oregon where the
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State Supreme Court last August refused to find a law enforcement
exception to State law and bar rules prohibiting attorneys from en-
gaging in conduct involving misrepresentation, dishonesty, fraud,
and deceit.

It was the Gatti decision, and the court ruled that there was,
among other things, no prosecutors’ exception for engaging in mis-
representation or deceit. What that means is, in Oregon, for the
most part, undercover operations have come to a standstill, or at
least the prosecutors who advise the agents to ensure that they
comply with the law and an individual’s constitutional rights can
no longer be involved in undercover operations because of the Gatti
decision and because their State bar rule 1—I believe it is 1-102—
prohibits lawyers from being engaged in conduct that involves mis-
representation or deceit.

An example of that would be that a lawyer could not provide ad-
vice to a drug task force that is going to engage in undercover oper-
ations. And, as you know, one of the most effective ways of com-
bating the drug trade is to engage in an undercover operation. You
don’t go to the drug dealer and say, hi, I am from the Federal Gov-
ernment. I would like to buy drugs.

As well as in child pornography investigations. You have often
got to pose as someone interested in child pornography on the
Internet in order to obtain it. That is engaging in misrepresenta-
tion or deceit, because you are a law enforcement office using the
Internet, trying to find people who are willing to sell you child por-
nography, or who want to travel across State lines to find children
with whom to engage in sexual intercourse.

That is a particularly troublesome problem because that State
bar rule in Oregon means that our Federal prosecutors in the U.S.
Attorneyss Office, as well as State prosecutors, cannot advise or
participate with law enforcement in undercover operations.

Also, with respect to rule 4.2, there has been a great debate
about that in terms of contacts with represented parties. There
have been times when corporate counsel has swept in and said,
“You can’t talk to any employees in the corporation because I rep-
resent them all.” We dealt with that issue at the State bar level
in North Carolina when I served as an ethics advisor to the North
Carolina State bar. We tried to reach a good compromise there that
allowed law enforcement and others to talk with certain low-level
employees, but that is also an issue of concern.

I would say this. More than anything, it has had a chilling effect
on AUSAs. We are asking them to go out and enforce Federal law,
but we are also asking them at times to put their law license on
the line. And I don’t believe there is anybody out there who wants
to put his/her law license on the ethical altar to prove a point with
respect to 530(b). If anything, they are going to say no to what has
otherwise been sanctioned or legitimate court activity if it is an un-
dercover operation or the like. So it has had a chilling effect on
what we can do.

From the U.S. Attorney’s perspective for supervisors in the office,
it also can cause difficulties because the McDade law, basically,
based on our interpretation, could subject you to inconsistent bar
rules. Let me give you an example.
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For example, this could occur if you have a prosecutor in your of-
fice who is licensed in another State—and that is common through-
out the U.S. Attorney’s Offices. In my office, the Federal court al-
lowed AUSASs to be licensed in another State and practice in front
of the Federal court. You could have a prosecutor who is licensed
in Pennsylvania but is working in North Carolina, and who would
be theoretically subject to both the North Carolina State bar rules
and the Pennsylvania State bar rules. Their rules may be incon-
sistent. You may, as a U.S. Attorney or a Criminal Division Chief,
have to pick which lawyers you put on the case based upon where
they are licensed and whether the State bar rules would allow you
to engage in otherwise court-sanctioned activities. So it has caused
quite a problem and quite a chilling effect on prosecutors.

Mr. BARR. Thank you. We may want to revisit that, but we will
do so in a later round or perhaps in future proceedings.

I would ask unanimous consent to include in the record at this
point an article of the Oregonian entitled “Oregon’s top court re-
jects plan by State bar on prosecutors’ role” dated Thursday, April
12, 2001. Without objection.

[The material referred to can be found in the Appendix.]

Mr. BARR. I would like to now recognize the distinguished Rank-
ing Minority Member, Mr. Watt.

Mr. WATT. Thank you, Mr. Chairman.

Ms. Davis, I am looking at page 20 and 21 of your prepared
statement and trying to make sure that I understand your funding
mechanism. Page 20 says you operate on a budget of $127.2 mil-
lion. Page 21 says that you are funded entirely from fees paid by
debtors in bankruptcy cases. Those two things—is there a direct tie
between fees and your budget or has there just historically been
this correlation?

Ms. DAvis. We collect fees, a portion of every filing fee and fees
in every chapter 11 case called quarterly fees which go into what
we have called the U.S. Trustee system fund; and from the fund
we are appropriated the sums I think that you refer to. The 127—
that is an operating budget. But if I understand your question——

Mr. WATT. So are you saying that if the fees are not collected in
the bankruptcy court it—further down on page 21 you say, as a re-
sult, from fiscal year 1998 through 2000 your program could not
fund 11 percent of its authorized positions. Are you saying that——

Ms. Davis. We did not receive enough of our mandatory in-
creases; and so, while we were authorized the positions, we could
not fund those positions. We had to cover our mandatory increases.
And so, effectively, we could not fill the slots that we had been au-
thorized.

Mr. WATT. Okay, I am not sure I understand what you are say-
ing. Is that because there were not enough bankruptcy fees col-
lected or because we didn’t appropriate enough money? Did we
have appropriate money to fund up?

Ms. DAvis. Yes.

Mr. WATT. And then .

Ms. Davis. We have did not get enough in the appropriations to
cover our mandatory increases.
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Mr. WATT. So there is no direct tie between bankruptcy fees and
your budget then.

Ms. DAvis. I am not sure .

Mr. WATT. It is not a trick question. I am trying to understand.
We have appropriate—we may look at how much fees you collect
in determining how much to appropriate.

Ms. Davis. Correct. In any given year we are looking at what we
anticipate the receipts to be. Because, traditionally, we are not
going to ask for more than we collect that year.

Mr. WATT. Okay. That raises then the question, I guess, about
what happens in the event of bankruptcy reform. Because all of the
hearing testimony in the bankruptcy—in preparation for bank-
ruptcy indicated there was going to be just substantial additional
cost and responsibilities to bankruptcy trustees and to the bank-
ruptcy courts as a result of this proposed bankruptcy reform.

The other side of that, I take it, would be that if the bankruptcy
reform has the impact that it is supposed to have or anticipated to
have, there would be a dramatic decrease in the number of bank-
ruptey filings which would be less fees, more work. How would that
be reconciled in the budget process?

Ms. DAvis. Well, we are currently working on projections. A lot
of it I think will depend on what our revenues are projected to be,
and we will assess it once a bill is passed.

Mr. WATT. So are you saying you will look at what you anticipate
collecting and then work back from there to determine what the
need will be.

Ms. Davis. Right now we are looking at need in terms of pro-
jected resources.

Mr. WATT. Would you ask for more than you will project that you
will get in fees?

Ms. Davis. If we have to, we will.

Mr. WATT. Have you done that historically?

Ms. Davis. Not traditionally, no, sir.

Mr. WATT. So in effect then the government would end up sub-
sidizing the revision to the Bankruptcy Code.

Ms. DAvis. Well, currently in the bill there is an adjustment of
the percentage, the filing fee, so that funding would be going into
the U.S. Trustee system fund. From that fund you would still have
to be appropriated to cover the costs of the bill, at least for the U.S.
Trustee program.

Mr. WATT. Thank you, Mr. Chairman. My time has expired.

Mr. BARR. Thank you. We will have an additional round for addi-
tional questions.

I would like to note the presence of Mr. Chabot from Ohio; and,
Mr.k (;)habot, do you have any statements that you would like to
make?

Mr. CHABOT. No, thank you. Did you ask me if I have any ques-
tions or a statement?

Mr. BARR. No questions, just a statement. I am about to call on
the distinguished Vice Chairman for questions.

Mr. CHABOT. No, Mr. Chairman, thank you.

Mr. BARR. Does the gentlelady from Pennsylvania have an open-
ing statement?

Ms. HART. No, thank you.
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Mr. BARR. The vice Chairman, Mr. Flake of Arizona, is recog-
nized for 5 minutes.

Mr. FLAKE. Thank you, Mr. Chairman.

I would like to follow up with Mr. Cruden for a minute. With re-
gard to takings, you have a land acquisition section.

Mr. CRUDEN. We do.

Mr. FLAKE. I wonder if you have had an individual who has had
a takings and is not pleased with the compensation there, walk me
through the steps the person has to take.

Mr. CRUDEN. Let me start off with the land acquisition process.
In order for a Federal agency to acquire lands, two things have to
occur. They have to have congressional authority to do that; and,
second, they need money and so there actually has to be an appro-
priation somewhere that allows them to do that.

If those two things happen, then ordinarily whether it is the
military or some other group, the agency first tries to buy it. If that
is unsuccessful—and sometimes it is unsuccessful even if the party
wants to sell because the various groups cannot agree what the
title is—then we still have to acquire it through court. But when
we do that the fifth amendment actually requires that the fair mar-
ket value be paid.

And sometimes, actually, if we are going to take the land right
away, that estimated value, which is done by an appraiser, is im-
mediately available to the landowner, and they will have a jury
trial perhaps as to what is the appropriate fair market value for
a particular land. So that is the process when we are actually ac-
quiring land.

Si(Ii‘z) was that your question or did you have something else in
mind?

Mr. FLAKE. Somewhat. There are other, I guess, more com-
plicated arrangements. For example, with the latest monument
designations in Arizona you have examples where individuals have
land that is now cut off and easements are not provided. And
therefore they could argue that they have had diminished value.
How would one of those individuals come forward?

Mr. CRUDEN. One of the beauties of our constitutional system
and what has been set forth by courts is that even the process that
I have described to you where we are acquiring land and some par-
ties think they did not receive enough and we think you have taken
more than has been compensated, Congress has set up a special-
ized court, the Court of Federal Claims, and under the authority
of the Tucker Act allows individuals who you think have taken
some of their property or all of their property or done something
that disturbs their use and you go in and make that claim to the
Court of Federal Claims and then we will adjudicate that case.

We have been following Supreme Court precedent as to what the
standards are in that regard, but we will actually adjudicate the
claim. If the claimants are successful, they will get compensation
in that regard; such compensation could be for the examples you
were using.

Mr. FLAKE. Just give me an idea, how many such cases are you
working right now?

Mr. CRUDEN. Right now, in this year, we have about 150 cases
that are in the Court of Federal Claims where there is some allega-
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tion of taking. And I want to compare that because, right now, we
have around 12,000 cases that our Division is responsible for. But
in the takings cases, and that is in that jurisdiction I was telling
you about, the Court of Federal Claims, we have about 150 active
cases.

Mr. FLAKE. Are there complaints from the landowners that the
process is slow or are they working with the agency okay there?

Mr. CRUDEN. Sir, I will tell you in virtually every case of this na-
ture we hear issues about it could be faster; and, truthfully, we
want it to be faster. One of the things that we are doing now with
the Court of Federal Claims is we are working with them, as we
speak, trying to enhance and develop their alternative dispute reso-
lution process. That way, in fact, you can settle more effectively or
get a quicker resolution than is occuring right now; and we are
working on it right now.

Mr. FLAKE. Are you expecting given the monuments that were
designated, Arizona has five, for example, and strange configura-
tﬁ)n% have you received or do you expect more cases because of
that?

Mr. CRUDEN. I am not aware of any cases we have that are spe-
cifically in that area. Interestingly enough, in the last 3 or 4 years
the 150 takings cases has been relatively constant, so it may, in
fact, energize people to file more takings claims. But we haven’t
seen much of a growth in that area of the law in the last 2 or 3
years.

Mr. FLAKE. The minute I have left, Mr. Calloway, with regard to
habeas corpus, you have requested $1.2 million in addition there.
I understand the INS has a lot of people detained whose home
country will not take them back. Therefore, we continue to have to
pay the cost. What happens, we hear reports of some just being re-
leased because INS simply doesn’t have the funds to keep them. Is
that happening and will this increased appropriations ensure that
that doesn’t happen in the future?

Mr. CALLOWAY. I would have to defer to INS on that. I know that
the habeas corpus—the individual who is detained can file a ha-
beas corpus to seek his release, and that can happen through that
means. I know there are primarily seven U.S. Attorney’s Offices
that have been effected. There is a huge increase in the number of
those petitions filed because of the INS detention facilities in their
districts.

So that is why we are seeking those additional positions to try
to provide the Assistant U.S. Attorneys to address that problem so
they can respond to the petitions appropriately. We have no choice
but to defend the petitions when they are filed; and we can’t con-
trol, from a U.S. Attorney or AUSA perspective, the number that
are filed. All we can do is be prepared to defend them. But as to
what is happening, I would have to defer to the INS on that.

Mr. FLAKE. Thank you.

Mr. BARR. The gentlelady from California is recognized for 5
minutes.

Ms. WATERS. Thank you very much.

Mr. Schiffer, as you know, some of us have been working on the
case of discrimination against black farmers for quite some time.
We had several things that happened. We had a class action suit,
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and we had an administrative remedy where we had the statute
of limitations waived so that there could be some administrative re-
sponses to it.

The A/B track of the class action suit is very much bothersome,
and we get a lot of complaints, a lot of unhappy farmers who feel
as if the process has dragged out so long, feel as if maybe they
haven’t been treated right, et cetera. And at this time we are still
getting calls from farmers who are losing their farms, waiting after
they have been awarded, given awards. Some of these awards have
been appealed by the Justice Department. And of course the farm-
ers don’t feel as if they are being treated fairly.

Then for those of us who are trying to help these people save
their homes and save their farms to be told by the liaison that will
not tell us who the attorney is that is working on the case and that
they have been told not to let us contact those attorneys, it is a lit-
tle bit bothersome.

Again, I want to thank you for your response and the way that
you handled my inquiry. But is there some policy that Members of
Congress are to be kept from speaking with the attorneys who are
working on the case of these farmers who are trying to get us to
help them move the process along or trying to help them save their
homes? What do you know about this?

Mr. ScHIFFER. Congresswoman Waters, first of all, I appreciate
the remarks that you made about my responsiveness to you. We
take very seriously our obligation to respond to Members of Con-
gress in general and certainly this Committee and its Members in
particular. And I should emphasize you refer to a member of our
Office of Legislative Affairs, and nobody reinforces the idea to us
more often than our Office of Legislative Affairs. It is their job to
see that we are responsive.

We have indeed had a policy as long as I have been in the De-
partment that has applied not just to Congress but to the White
House as well that principally responses should come from super-
visors or people at policy levels. And certainly your inquiries are
understandable and your interest in this program is laudable, but
it is really to prevent even the appearance of pressures being put
on line attorneys who are, of course, not themselves supposed to be
responsive to political concerns. And I am not suggesting yours
were in any way here.

Ms. WATERS. What should she have said? How should she have
handled the inquiry?

Mr. ScHIFFER. She should have referred it to me or to someone
else at the supervisor’s level; and I think she did in that instance,
by the way. I know that you called me, and I also received a call
from a woman who—.

Ms. WATERS. I threatened her. That is why she probably called
you.

Mr. SCHIFFER. Well, she was troubled that she had not been able
to resl%ond. I think she would have felt the same way, whatever the
tone o .

Ms. WATERS. Well, all she has to do is just say, well, let me try
and help you; and if you don’t feel that I am I will refer it to the
head of the division of—you know—or something like that. But to
say that we have been—I cannot allow you to speak to the attorney
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of record on a case is a little bit bothersome, but I think that won’t
happen again. I think that is cleared up for the time being.

Let me ask, what about the appeals by the Justice Department
on some of these cases? I know we can’t talk about any case in par-
ticular, but it seems that there is a feeling out there that the Jus-
tice Department worked a little bit overtime in appealing the
awards that had been granted I think by the monitors on the case.
Is that who grants the awards?

Mr. ScHIFFER. Well, let me say there were two tracks, as you in-
dicated, set up in the consent decree. I have not spoken personally
to counsel for the class, but I think they regard this as a very fa-
vorable decree, certainly from their perspective.

The first, the so-called track A, is a streamlined procedure pro-
viding for an amount of $50,000—assuming $50,000 to be paid to
farmers who submit valid claims. It is an extremely expedited,
streamlined procedure.

Track B—.

Ms. WATERS. Excuse me, but let me just ask, so we can make use
of the time. Some of those were appealed, is that right? Some of
the ones on the first track were appealed, also.

Mr. SCHIFFER. I am aware of that. Track B is a more formal pro-
cedure, still not resembling a judicial proceeding but providing for
some limited discovery where farmers believe they are either enti-
tled to more money or they need certain documents that they don’t
otherwise have. Plaintiff’s counsel estimated when the decree was
being negotiated that we might receive as many as 2,000 or 2,500
claims from black farmers who are believed to have been victimized
by discrimination.

Under track A we have received now something like 21,000 time-
ly filed claims and an additional substantial amount of claims that
were not timely filed. Track B, we received only about 200 claims.

I think we have had a remarkable record of processing these in
an efficient manner. Over $560 million has been paid out to claim-
ants. There have been a few appeals in track B, but it is not a sub-
stantial number. For the most part, claims are proceeding expedi-
tiously, so that 99 percent of the timely filed claims have been
pro(ciessed; and all but a very few of those claims have, in fact, been
paid.

Mr. BARR. The time of the gentlelady has expired. If I could note
for the gentlelady that we will have additional rounds of ques-
tioning, so that if there are further follow-up there will be time.

The gentlelady from Pennsylvania, Ms. Hart, is recognized for 5
minutes.

Ms. HART. I yield back my time.

Mr. BARR. Okay. Thank you.

In that case, I will proceed. Since we have all had one round, we
will start a second round.

Mr. Schiffer, you heard earlier a little discussion that we had
with Mr. Calloway with regard to the impact of the McDade rule
or the McDade law. Does your Division get involved at all in those
cases where problems arise?

Mr. SCHIFFER. Well, we get involved in two ways. First, while we
have very few people who do criminal work—we have some, due to
the high jurisdictional lines that we deal with—but we do get in-
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volved in such areas as civil fraud investigation in the same man-
ner as a prosecutor would be handicapped. We also get involved
when consideration is given to litigation.

Some U.S. Attorneys, for example, have filed suit challenging
particular State bar rules. Without getting into a case that might
have to be brought, the Oregon situation is one where there is at
least some question of whether the so-called McDade amendment
was really meant to go as far as the Oregon Supreme Court took
it. But we do confer with the prosecutors in the field about prob-
lems that they are encountering.

Mr. BARR. In your view, and also, Mr. Calloway, if you could ad-
dress this just very briefly, is this—are the problems that are going
to arise under McDade sufficiently in focus now so that this would
be an appropriate time for Congress to take a look at this, or is it
still a little bit too out of focus?

Mr. ScHIFFER. I am told repeatedly that as a career official I
don’t have a view on what Congress should look at, but it certainly
has been a—it is difficult to describe. I mean, as Mr. Calloway said,
when one states the proposition that Department of Justice lawyers
should act ethically in conformance with rules of ethics, it is very
difficult to argue with that proposition.

We then run into situations such as Mr. Calloway described with
undercover operations. We run into problems with conflicts be-
tween our rules, our Washington-based lawyers, for example.

Mr. BARR. Electronic surveillance in certain statutes—in certain
jurisdictions.

Mr. SCHIFFER. Or even figuring out which rule applies.

Our lawyers that are Washington-based argue cases throughout
the country. We only require—and by statute Congress requires
that our lawyers be admitted in any State jurisdiction. So we run
into the situation where I am a native of Chicago, I am a member
of the bar in Illinois, I am litigating a case in North Carolina, and
a deposition is being taken in Iowa. One of the courses in law
school I was most pleased to get over was conflict of laws, but it
is even difficult in some cases knowing which rules apply. And, as
Mr. Calloway indicated, we want our lawyers to step back, make
sure that what they are doing is appropriate.

My concern has always been that things that ought to be done
aren’t going to be done because I can’t tell my lawyers, don’t worry
about your law license, we are going to take care of you.

Mr. BARR. Mr. Calloway, do you have any other thoughts on
that?

Mr. CALLOWAY. I do. I think you will have to draw your own con-
clusions whether it is time.

One thing the Department did was establish the Professional Re-
sponsibility Advisory Office, what the lawyers know as PRAO, to
field questions from Assistant U.S. Attorneys and trial attorneys at
the Department of Justice about McDade and other ethical issues.
So we set up an entire unit to deal with that, headed by Claudia
Flynn, to look at those questions.

In addition, we established in each U.S. Attorney’s office across
the country a professional responsibility advisory officer to be the
first line in the U.S. Attorney’s office to answer assistant U.S. At-
torney questions.
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I know that PRAO has received hundreds of inquiries. I don’t
know the exact number. We could probably get that for you so you
could factor that into deciding whether it is time to take a look at
that or not. And our PRAOs handle inquiries every week, so it has
become quite a problem for us.

Mr. BARR. Mr. Cruden, we had a hearing in another Committee
that I serve on earlier today, and we had several very high-ranking
military leaders in, and the main issue that we were focused on—
this is on the Government Reform Committee—is the impact of
various Federal statutes—Endangered Species, Marine Mammals
Act, wetlands legislation, Clean Water Act and so forth—and the
impact of these laws and subsequent regulations on the ability of
our military to carry out its fundamental function, which includes,
as part of our national defense needs, training and conducting live-
fire exercises and beached landings and so forth. And every one of
these military leaders—and we had all four branches of the service
represented—pleaded with us to try and do something to loosen
some of the restrictions.

One of the questions that came up at that hearing, and I would
like to address it to you and see if you can answer it for us, are
there any circumstances under which the Attorney General, the
Secretary of Defense or the President himself could craft exceptions
for military training and exercises necessary for the national de-
fense so that they are not bound by some of these environmental
laws that prohibit some of what is now becoming very necessary
military operations?

Mr. CRUDEN. Congressman, I think that is a superb question;
and I will say two things. First of all, our Division just finished re-
ceiving a very complimentary letter from the admiral of the fleet
for the Navy exercises around Puerto Rico because we did defend
that process. So we are very often defending the very issues you
talk about because, as I mentioned, we have both an offensive and
a defensive role.

Second, I actually went to West Point and spent a lot of time in
the military after that, and so I am very interested in making sure
that the national security functions of the military are able to
occur. I will say, however, though the military has been actually
quite good in general and as I describe the various client agencies
that we had, and we have a number of military law suits, but the
number is actually not that high.

In many of the environmental statutes, there is in fact a national
security exemption available to the President, and I will tell you
that has not been used very often. When I say not very often, I can-
not give you dates when they were, but I am thinking on the mag-
nitude of four or five times, perhaps even less.

Mr. BARR. Has it ever been used for purposes of exercises—train-
ing and exercises, as opposed to direct offensive military oper-
ations?

Mr. CRUDEN. You know, not that I am aware of. I actually think
you probably could do that.

I will also say though, again, with the naval challenges, like the
one we just went through, we prevailed. On the other hand, there
are consultation requirements that the military has to go through
for Endangered Species Act issues; and for many of the other envi-
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ronmental statutes they have the same set of requirements as any-
body else does to include requirements for compliance with State
laws. States also can take action and require military facilities to
do—to come into compliance with State law in some instances.

So I do not minimize the impact on DoD, although I will tell you
again, my experience working with the military is they have been
quite good about taking this seriously and trying to meet all the
environmental statutes; and there is, in fact, the—there is, again
a national security exemption in about four of the environmental
statutes, I think.

Mr. BARR. Okay. We may want to explore that a little bit further,
too. Thank you.

The gentlelady from California is recognized for 5 minutes. Ms.
Waters.

Ms. WATERS. Continuing on the way that the cases have been
handled, did I ask—I don’t know if I asked—whether or not you
knew how many of these cases, either A or B track, had been ap-
pealed by the Justice Department.

Mr. SCHIFFER. I think you did, and I think I gave an insufficient
answer because I said I am not sure of the exact number, other
than it has been a very small number. I could get you more
exact .

Ms. WATERS. Could you get that information for me later on
that?

Mr. SCHIFFER. I would be happy to.

Ms. WATERS. On both tracks.

In addition to that, I talked to you about a particular case in
which I won’t go into in this hearing except to say that the bank
was foreclosing on the property, and this particular family have
small children, and they are pretty desperate, and I have gone so
far as to see what I could do to keep them from putting this family
outdoors. He has been awarded, but it has been appealed by the
Justice Department. There was some indication that there was pos-
sibly a way of working out the concerns of the Justice Department
and another part of this award—of these persons that they had ap-
pealed.

This person has been granted, based on some intervention, about
another 30 days. He can’t redeem the house but can buy it back
now. Is there anything that you can do to speed up that process
if that person is ready and willing to resolve this? Is there any-
thing you can do to speed it up?

Mr. SCHIFFER. I appreciated the concerns that you expressed
both about the individual and about the need not to discuss details.
We have been in communication with his newest counsel, and we
have indicated we would very much like to see a settlement offer
that we thought was in a reasonable range, and we will do every-
thing we can.

The individual in question was dissatisfied, as you know, with
the award and also filed an appeal, and so anytime, anytime money
is an issue, there are always middle grounds where parties can
reach settlements if people of goodwill on both sides come together,
and we would be happy to do everything we can to get to that
point.
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Ms. WATERS. Mr. Schiffer, do you know what happens if a settle-
ment cannot be reached? Then what does the process dictate?

Mr. SCHIFFER. My understanding is there is one level of appeal
to a neutral, neutral party, not a government employee, who would
then consider the arguments raised by both sides. It is not as for-
mal as a court proceeding and would not take as long as a judicial
proceeding.

Ms. WATERS. I see. Is it possible that you could let me know—
I would like to know how long the case has been going on. I under-
stand it is over 2 years now that this has been going on.

Mr. SCHIFFER. I think it is about a year and a half since the
deadline for filing claims, and I think it is indeed remarkable that
some 20,000 claims have been processed in that year and a half.
And so it has been in the main, obviously, except for those people
who believe they are entitled to money and don’t have the money
yet, but that is a very small number. As I said, 99 percent of the
claims that were timely filed.

There is another group——.

Ms. WATERS. But those were basically classed under the A track
where the documentation requirement was a little bit different.
They could not get more than $50,000. Those were the easier ones,
weren’t they?

Mr. SCHIFFER. They certainly were. But, of course, that was, you
know, something negotiated by the parties; and, you know, no indi-
vidual was coerced into A track or B track. It is simply that——

Ms. WATERS. No, no, no, I know that they weren’t. Most of them
went into A track because these discrimination complaints went all
the way back for a number of years, and the kind of records and
documentation, the sale of farms, all of that, some of these—some
of the business took place word of mouth, and these are not farm-
ers with a lot of legal support and lawyers and all the documenta-
tion. So some of them just threw their hands up and went for the
$50,000 rather than try to get, you know, the intricate documenta-
tion that was needed in order to support some claims that they
thought should have been much higher. So even though these were
easier to settle, and I understand that, some of them gave up an
awful lot by just going for the $50,000 rather than what many of
them really deserved because they simply didn’t have the records
and they simply didn’t have the legal support and assistance that
they need.

Now, having said all of that and recognizing that, this class ac-
tion within itself was an extraordinary thing, but the work that
many of us did was extraordinary work to get to that point. I start-
ed it when I was chair of the Congressional Black Caucus. We had
a big hearing and all of that, and I kind of want to see it through.
It appears that when it is all over a lot of people will still be un-
happy, but for those who are left in the system who could be saved
and their homes not foreclosed on while they are trying to do this,
I want to help them. I want to help get this done.

So, again, I would appreciate continuing to be able to work with
you for additional information and for those claimants who want
me to get as involved as I have gotten with the one case that I am
working with. They will all sign the—whatever documents are nec-
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essary to allow me to have confidential information to help them.
I will do that, and I look forward to working with you.

If there is somebody else in the Department that you would like
to assign to do the work, because I know you can’t do all this,
shouldn’t probably, I will be happy to work with them, but I am
not going to work with your congressional liaison to answer any
questions about these cases. I want to work with you or some attor-
neys who can help move this stuff along.

Mr. SCHIFFER. I appreciate that. I say, again, we have wonderful
people at our Office of Legislative Affairs.

Ms. WATERS. Oh, no, not this lady. I am not going to call her
name, but she can’t——.

Mr. SCHIFFER. I am sure she appreciates that.

Ms. WATERS. Yeah, yeah. I have gone as far as I will go, but we
can’t work together, so I really need somebody I can work with.
Thank you.

Mr. BARR. The Vice Chairman, the gentleman from Arizona, is
recognized for 5 minutes.

Mr. FLAKE. Ms. Davis, you mentioned in your testimony that you
are preparing to deal with the increased workload that will come
by virtue of the bankruptcy bill. It calls for increased responsibil-
ities for some of the trustees. What specifically are you doing in
that regard?

Ms. Davis. Well, for example, on the means testing, we are tak-
ing the provisions that are proposed in the bill and figuring out
how the paper would flow, what types of people we would need,
what kind of expertise we are going to need. With regard to debtor
education and credit counseling, these are brand new areas for us.
So we are exploring what exists out there today, what does the in-
dustry look like in terms of standards.

We are going to be the ones approving the credit counselors, for
example, that all these individual debtors will have to go see before
they go file bankruptcy; and our dealings with bankruptcy petition
preparers today certainly informs our experience that there are a
lot of people out there that would like to take advantage of this op-
portunity. So we are a bit concerned that we exercise our judgment
correctly and reasonably so we get the right people in place and
don’t approve people who are going to take advantage of these indi-
viduals.

And the same with debtor education. We are not traditionally
educators, and so we are looking to explore what is out there and
who has the expertise to help us in setting up the proper mecha-
nisms and procedures. So there is a lot of groundwork and informa-
tion on our part that we need to gather so we can do our work cor-
rectly.

Mr. FLAKE. Nothing further. Thanks.

Mr. BARR. Thank you.

Mr. Schiffer, turning for a few moments here to the issue of to-
bacco. In September, 1999, the Civil Division brought an action
against certain cigarette manufacturers to recover health care costs
associated with lung cancer and other tobacco-related illnesses.
Among the statutory predicates cited in the complaint were various
provisions of the RICO law.
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Last June, former Attorney General Reno is reported to have
predicted that the estimated cost of this litigation would total at
least another $20 million for 2001 alone. I noticed in your written
statement that you make a reference to the so-called tobacco litiga-
tion team without any explanation of its budgetary needs. The new
Attorney General, Mr. Ashcroft, on the other hand, stated during
a hearing last month, I believe, before a Senate appropriations
Subcommittee that he did not plan to ask for additional money to
support the government’s lawsuit against tobacco companies de-
spite I think seeing a reported request from the Department of Jus-
tice lawyers for an additional $57 million. Could you please tell us
what is the present status of this litigation and the Division’s in-
tention with respect to it?

Mr. SCHIFFER. As far as intention, Mr. Chairman, the Attorney
General has indicated that this is one of a number of cases that
the new administration was going to be reviewing; and so, in part,
I guess the answer gets somewhat circular. It really depends on
what priorities and policies for that suit are enunciated by the ad-
ministration.

The funding request, as far as base funding that is in next year’s
budget, is the same as was in this year’s budget. It is a fairly small
base amount; and then additional funding came from a variety of
sources, principally a fund set up to fund health care fraud litiga-
tion and contributions from so-called client agencies. And, obvi-
ously, if the suit is to continue, the $57 million number you men-
tioned is not a number that I think anyone—anyone in a respon-
sible role—has adopted as an absolute number.

Mr. BARR. It is probably good.

Mr. ScHIFFER. Pardon me?

Mr. BARR. That is good.

Mr. SCHIFFER. The number of documents though that if the case
were to go to trial is large, and there certainly would be expenses
involved in dealing with documents, witnesses and .

Mr. BARR. Do you have any indication—I know the new Attorney
General has a lot of major issues that he is looking at. One that
we have already touched on and that has to do with strategy for
gun violence, and we hope to hear from him shortly on that. Do you
know what his time frame is for reaching some decisions with—pol-
icy decisions, that is, with regard to the tobacco litigation issue?

Mr. SCHIFFER. I do not, sir, other than knowing he is running as
fast as he can as the only confirmed official in place in the Depart-
ment.

Mr. BARR. Okay.

Also, Mr. Schiffer, with regard to illegal immigrants and the—
some of the problems that—Ilitigation problems that presents the
Department, I think also, if I recall from your written statement,
you noted the increasing importance of immigration litigation; and
in particular you noted that significant legislative reforms con-
cerning immigration and anti-terrorism have contributed to the ex-
plosive growth of immigration litigation, your words, and that the
work of the Division’s Office of Immigration Litigation, OIL, has
grown exponentially. In addition, the statistics document a sub-
stantial increase in illegal immigrants coming into our judicial sys-
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tem. How has this growth in immigration litigation impacted the
Office of Immigration Litigation in your office?

Mr. SCHIFFER. That office has grown over the years. It is actually
one of the newest components in the Civil Division. It has only
been in place for about—I think about a dozen years. And, as the
Chairman knows, any litigation that contains the word “reform” by
definition is going to bring us a barrage of lawsuits, even if the ef-
fort was made to simplify processes and cut down on lawsuits.

We have dedicated lawyers. We work with our AUSA colleagues,
especially in those districts that are impacted by these problems,
and we also run as fast as we can.

Mr. BARR. Does the office have a backlog of immigration cases
awaiting intervention by the Office of Immigration Litigation?

Mr. ScHIFFER. I don’t think so. Not in the sense that—again,
most of the case are essentially defensive. And whether it is some-
one filing habeas corpus or challenging a statute or seeking review,
we have to operate on the time lines that are set for litigation, but
it certainly has a large case load and a group of hard-working law-
yers.

Mr. BARR. Would you check on that and get back to us on that
fairly quickly, if there is any backlog of cases and their magnitude,
so we can take that into account in our authorizing legislation?

Mr. SCHIFFER. I will do that, Mr. Chairman.

Mr. BARR. Thank you.

Mr. Cruden, I think you mentioned in your statement, maybe it
was in the written part, that defensive cases are nondiscretionary.
That is, the Division is required to participate in defending Federal
agencies when they are sued for alleged environmental allegations.
Who are the major plaintiffs in those cases generally, or could you
give us some examples?

Mr. CRUDEN. I would say predominantly we are being sued by in-
dustrial groups, environmental groups, sometimes individuals and
then sometimes local groups or even States. That happens occa-
sionally as well, but it is that group of people that are traditionally
suing a Federal agency, alleging that they are violating some of the
environmental laws.

Mr. BARR. Some have perceived—I have seen some writings on
this that the Division’s environmental defense section has too read-
ily settled cases brought against Federal agencies by environmental
groups such as the Sierra Club and the Natural Resources Defense
Council. Some have even questioned whether ideologically sympa-
thetic officials within your Division have settled otherwise defen-
sible claims to advance the policy goals of environmental groups
that they have a duty to oppose in court. Over the last several
years, how much money has the Division provided these groups
when settling cases?

Mr. CRUDEN. Mr. Chairman—I don’t have a quick answer for you
in terms of how much money has gone out of the Division. I think
you are probably talking about attorney’s fees that would have
been paid. As you know .

Mr. BARR. Pursuant to settlements.

Mr. CRUDEN [continuing]. Under the environmental statutes the
prevailing party does in fact get attorney fees. Or even if it is not
in there, then under the Administrative Procedure Act it brings in
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the Equal Access to Justice Act; and there, too, you get attorney
fees if you are the prevailing party.

But I see the people in the environmental defense section day in
and day out, and these are people who fight tooth and nail to win
and be successful in their cases, and they want to preserve the
public fise, and they want to win their cases.

I actually asked—I don’t have perfect statistics for all years, but
I asked the section to go back for about a year on just their settle-
ments and try to tell me how settlements broke down for about a
year, and this is the way it did. They settled in the last year 54
cases. Twenty-six of those, so about 48 percent, were with corpora-
tions or industrial plaintiffs who sued us. Seventeen——.

Mr. BARR. How many?

Mr. CRUDEN. Twenty-six, so it’s about 48 percent. Another 17, so
substantially less than that, were with environmental groups.
Seven of those were with States, and then another four were with
local groups and individuals, so still the predominant number, by
far the more significant number, were again corporations or indus-
trial groups who had sued us alleging that we did something wrong
in that regard.

Mr. BARR. Okay. I am going to ask if you would to communicate
with counsel in the next couple of days to try and get some addi-
tional figures on the amounts of money.

Mr. CRUDEN. Sir, I would be happy to do that.

Mr. BARR. Thank you.

The gentlelady from California is recognized for 5 minutes.

Ms. WATERS. Thank you very much Mr. Chairman.

Let me switch to, I think, Mr. Calloway, U.S. Attorneys Office.
There is a consent decree for the Los Angeles City Police Depart-
ment that was, I guess, finally accepted or agreed upon in some
way. I would like to know what is the responsibility of the U.S. At-
torneys Office in the oversight of that consent decree? What kind
of reporting requirements are there? How do you determine wheth-
er or not the consent decree is being complied with?

Mr. CALLOWAY. Let me say this. We will get you an answer to
that for the record. I will check with the U.S. Attorney and find
out. It would depend upon the language of the decree, obviously,
as to what the obligations of the parties are. But I am not familiar
specifically with that. I haven’t seen the decree itself, but we can
certainly get you an answer to that and then take a look at the de-
cree and see what obligation it places upon the United States At-
torneys Office and all the parties.

Ms. WATERS. Okay. Thank you. You are not familiar with the
Los Angeles Ramparts Police Division and the issues that arose out
of that division in relationship to police abuse and harassment, are
you?

Mr. CALLOWAY. No, ma’am, I am not.

Ms. WATERS. Thank you.

[The material referred to follows:]
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U.S. Department of Justice

Executive Office for United States Attorneys
Office of the Director

Main Justice Building, Room 22444 1202 514-212¢
950 Pennsylvania Avenue, N. W.
Washington, D.C. 20530

May 16, 2001

The Honorable Bob Barr

Chairman :
Subcommittee on Commercial and Administrative Law
Committee on the Judiciary

B~353 Rayburn House Office Building

Washington, DC 20515

Dear Mr. Chairman:

Thank you for the opportunity to appear before the
Subcommittee on Commercial and Administrative Law at your May 9,
2001, authorization hearing. I am writing to supplement my
testimony with additional information that was requested at the
hearing.

First, in response to your question .on the impact of 28
U.5.C. § 530B, I indicated that the Professional Responsibility
Advisory Office (PRAO), which advises Department attorneys on the
ethics issues related to the statute, has received a large number
of inquiries. 1In fact, during the approximately two years from
the time the PRAC opened on April 20, 1999, until April 30, 2001,
the PRAC received more than 1,500 inquiries. For your
information, I understand that there are 7,175 authorized
Department attorney positions for the current fiscal year.

Second, Congresswoman Maxine Waters asked me whether the
United States Attorney’'s office for the Central District of
California has any obligations under the consent decree in United
States of America v, City of Los Angeles, California, Board of
Police Commissioners of the Citv of Los Angeles, and the Los
Angeles Police Department. This consent decree can be found on the
Internet at http://www.usdoi.gov/crt/split/documents/laconsent . htm.
According to the United States Attorney and the Civil Rights
Division, although the United States Attorney is one of the
signatories of the consent decree as the local representative of
the Department of Justice (DOJ), all of DOJ’s obligations under
this matter are being handled by the Department's Civil Rights
Division. If you have further questions about this matter, you may
want to contact Acting Assistant Attorney General for Civil Rights
William R. Yeomans through the Department’s Office of Legislative
Affairs, which can be reached at 202-514-2141.
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Third, in response to your question concerning any attempt
by the prior Administration to involve United States Attorneys in
possible civil litigation that would be brought by the Department
of Housing and Urban Development against firearms manufacturers,
we have checked and we are aware of no such attempt.

We hope this information is of assistance to you.

Sincerely,

Mok (640,

Mark T. Calloway
Director

cc: The Honorable Melvin L. Wat:
Ranking Minority Member

The Honorable Maxine Waters

Ms. WATERS. Thank you very much, Mr. Chairman. I yield back
the balance of my time.

Mr. BARR. Thank you. I have just a few more questions.

Mr. Calloway, as you probably recall, in the prior administration
HUD became involved in gun lawsuits. We actually had a hearing
in another Subcommittee, the Government Reform Committee, a
couple of years ago and raised some serious questions about the au-
thority under which HUD was sort of treading into that area. Has
there been any effort at all to involve U.S. Attorneys in prosecuting
cases brought by HUD involving lawsuits against firearms manu-
facturers or distributors or lawful dealers of fire arms?

Mr. CALLOWAY. None that I am aware of, but we can check and
get back to you on that. I wouldn’t—it is limited to my personal
knowledge, but we can check into that for you.

Mr. BARR. If you would, please. I am not aware of any. I would
hope there haven’t been because it was very, very questionable
legal authority that HUD cited—HUD general counsel cited for in-
volving itself in getting involved in the action against gun manu-
facturers.

Mr. CALLOWAY. I am not aware of it either. I know that our law-
yers on the civil side are busy, and we were busy on the criminal
side prosecuting felons in possession of guns.

[Please refer to the Department of Justice response dated May
16, 2001 printed in this hearing.]

Mr. BARR. With regard to wetlands, Mr. Cruden, can defendants
be prosecuted for developing lands subsequently determined to be
a wetland even if they have no reasonable reason to suspect it of
being so?

Mr. CRUDEN. There is a permit requirement if in fact you are
going to disturb wetlands. There is also a general permit require-
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ment. So most often when we are prosecuting, which we can both
criminally and civilly, as you know, for people who either didn’t get
a permit at all and very often because they inquired and still want-
ed to go ahead or they violated their permit in some particular
way.

There is also a doctrine of fair notice that you are required,
under administrative law, to know in advance what is expected of
you. I don’t think you could ignore either. And very often I have
seen cases in wetlands where our evidence is that they consulted
people, they had their own experts, their own experts told them
that it was wetlands, and they decided for one reason or another
to go ahead anyway, and those are the kind of cases that we end
up bringing against people who actually do disturb or violate what
is Clean Water Act section 404.

Mr. BARR. Does that contain a clear definition of a wetland?

Mr. CRUDEN. It has a clear definition of wetland. And then there
is, of course, both the Corps of Engineers and the Environmental
Protection Agency have guidance documents and other public docu-
ments describing that in a lot more detail, sir.

Mr. BARR. But there still is a lot of confusion and a lot of litiga-
tion over exactly what is a wetland, is there not?

Mr. CRUDEN. I understand there is .

Mr. BARR. There is in Georgia, I can tell you.

Mr. CRUDEN. I know there is a public debate. I can tell you in
the cases I see that we actually bring there hasn’t been that level
of—the same level of question.

As you know, the Supreme Court just decided a case, a wetland
case that we referred to as SWANCC, and it deals in an Illinois
setting with what is an isolated wetland, and that is all it is.
Under those circumstances, the Supreme Court said you can’t do
it. You can’t bring a wetlands action.

So if you are talking about that issue in terms of what is or is
not a wetland, that was clearly a wetland. The issue was whether
or not it was jurisdictionally covered by the Clean Water Act 404,
and the Supreme Court said it was not, and clearly we are going
to abide by that.

I will note, though, even in those circumstances that States still
do have jurisdiction. It would just be the United States that doesn’t
have jurisdiction in those cases that are covered by the SWANCC
decision.

Mr. BARR. Thank you.

Oh, I am sorry. Mr. Flake, the Vice Chairman, is recognized for
5 minutes.

Mr. FLAKE. Just to follow up a little, Mr. Cruden, on the apprais-
als and the condemnation of land. What is the role of the Appraisal
Institute in determining standards? Some people complain that
whenever they have land condemned and they want compensation,
the government will lowball it first and work up from there. First,
is that the case? And, second, what is the Appraisal Institute? Can
you tell me about that?

Mr. CRUDEN. Let me do first whether we “lowball” it and then
go on.

As I mentioned, that would be horrible tactics for us. Eventually,
you can get a jury in these kind of cases, and we are going to have
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experts, and these are not government experts. We all hire private
people ordinarily to come in and describe what is a fair market
value. And of course we would like to win that. We would like to
have our views prevail and not have the jury determine that we
are wrong and that you ought to give a higher amount, and we
have been very, very successful on that because we want to
oprovide numbers that juries believe. So I actually don’t think that
there is any lowballing at all.

On the other hand, of course, I won’t tell you that we win every
case, because that is not true, but I will tell you in the vast, vast
majority of cases the decisions by the jury are coming in very close
to what our appraisal—our appraiser said.

There is an Appraisal Institute that is a private entity that has
standards in ways, sir, that I am not exactly sure of. So if you need
more information I would have to give that to you.

We have, though, in the Federal Government, standards that we
put out to try to give some uniformity. Now agencies can vary from
that, and agencies can have their own regulations, but to have
some uniformity as to how that appraisal process goes forward, we
do have standards that are available as kind of a guidance to all
of the agencies of the United States.

Mr. FLAKE. Are the Appraisal Institute’s standards then different
from yours, and is it the next stop along the way?

Mr. CRUDEN. I actually don’t believe they do, but on that one I
would actually have to give you more information and submit it for
the record because I am not exactly sure, again, the relationship
between the Appraisal Institute and the standards that we have.

Mr. FLAKE. If you could either communicate with my office or on
the record, if you wish, some information on what their standards
are and how they differ, if they do, from your own. That will be
interesting.

Mr. CRUDEN. I will do that.

Mr. FLAKE. Thank you.

[The material referred to follows:]
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w Office of Legislative Affairs

Washington. D.C. 20530

May 17, 2001

The Honorable Bob Barr

Chairman

Subcommittee on Commercial and Administrative Law
Committee on the Judiciary

Washington, D.C. 20515

Dear Mr. Chairman:

On May 9, 2001, the House Judiciary Committee’s Subcommittee on Commercial and
Administrative Law held an oversight hearing at which representatives of the Department of
Justice testified, including the Environment and Natural Resources Division. During the course
of the hearing, the Subcommittee requested that the Division provide it with further information
on certain issues. This letter follows up on those requests.

Attorneys’ Fees

The Chairman requested further information about monies that the Environmental
Defense Section (EDS) of the Division paid out in settlement of attorneys’ fees claims. The
Equal Access to Justice Act, 28 U.S.C. § 2412, and some of the environmental statutes allow a
party who sues the United States to recover its attomey fees if the party meets certain conditions,
for example that it was a prevailing party in the litigation. Based on a review of records in our
case management system database, in the past year (May 2000 through April 2001), a total of
$1,244,745.83 was paid in settlement of 27 claims for attomeys’ fees in EDS cases. The average
settlement overall was $46,101.70. The average settlement for attomeys’ fees claims made by
industry groups was $78,041.81 (4 claims). The average settlement for attorneys’ fees claims
made by environmental organizations was $39,450.08 (17 claims). The six remaining claims,
which were made by community associations or individuals, were settled for an average of
$43,654.55.

In the same twelve-month period, EDS received judicial determinations in seven claims
for attorneys” fees that it was unable to settle. The average judicial fee award was $176,621.71.
Only one of these litigated claims was made by a corporation or industry group, the judicial
attoneys’ fees award in that case was $96,749.02. Four of the litigated claims were made by
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environmental organizations; the average judicial award in those cases was $234,793.76. The
two remaining litigated claims involved individuals, and resulted in an average judicial award of
$100,214.

Appraisal Standards

The Vice Chairman also asked about appraisal standards promulgated by the Appraisal
Institute and the relation of those standards to those used by the Federal Government when it
acquires land or interests in land for public purposes. The Appraisal Institute is a private,
professional organization which has been educating real estate appraisers for over sixty years and
is the acknowledged leader in appraisal education, rescarch, and publishing. The Appraisal
Institute’s activities in these areas have been instrumental in the evolution and development of
professional appraisal standards, known as the Uniform Standards of Professional Appraisal
Practice (USPAP).

The USPAP serves as the basis for the Uniform Appraisal Standards for Federal Land
Acquisitions. The purpose of the Federal standards is to set forth the general principles
applicable to the appraisal of property for federal land acquisitions in order to promote
uniformity across federal agencies in the appraisal of real property. The Federal standards are
different from the USPAP in that they are solely for federal actions so they comply with federal
case law regarding just compensation and with the Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970 (42 U.S.C. §4601 ¢t seq.) and Federal Rule of Civil
Procedure 26(a)(2)(B) relating to the degree of documentation required. The federal publication,
however, is only guidance for the federal agencies that must comply with their own regulatory
requirements in conducting their appraisals.

Exemptions under the Environmental Laws

Finally, the Chairman asked whether the environmental statutes had any exemptions for
military exercises. Many of the statutes already contain provisions that would allow the
President to exempt the military from actions of national security importance. The Clean Water
Act, for instance, contains a specific provision aliowing the President to exempt any department
from compliance "if he determines it to be in the paramount interest of the United States to do
s0." Clean Water Act at 33 U.S.C. § 1323(a). Similar exemption are included in the Resource
Conservation and Recovery Act at 42 U.S.C. § 6961(a); Clean Air Act at 42 U.S.C. § 7418(b);
Comprehensive Environmental Response, Compensation, and Liability Act at 42 U.S.C. §

9620(j); Noise Control Act at 42 U.S.C. § 4903(b); and Toxic Substances Control Act at 15
US.C. §2621.
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We thank the Chairman and the Subcommittee for this opportunity to provide further
information about the work of the Environment and Natural Resources Division of the
Department of Justice and the statutes under which it operates.

Sincerely,

Ad R,

Daniel J. Bryant
Assistant Attorney General

cc: The Honorable Mel Watt, Ranking Minority Member
The Honorable Jeff Flake, Vice Chairman

Mr. BARR. Thank you, Mr. Flake.

Ms. Waters, did you have any final questions?

Ms. WATERS. No, I don’t. Thank you very much.

Mr. BARR. Thank you.

Mr. Calloway, just a couple of final issues here. Can you briefly
fill us in on the status of U.S. Attorney appointments with the new
administration? Where do we stand?

Mr. CALLOWAY. In the Presidential appointment process?

Mr. BARR. Yes.

Mr. CALLOWAY. I can give you—I prefer to defer to the White
House on that, but the interviews are taking place of potential
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Presidential-appointed candidates. We seem to be moving along
fairly well.

In terms of the outgoing U.S. Attorneys, there are about 68
interims in place now. About 25 U.S. Attorneys from the last ad-
ministration remain. Another 10, 12, or 15 of those will leave at
the end of May, so that process is going on as well. But with re-
spect to the actual process of the incoming U.S. Attorneys I would
defer to the White House on that.

Mr. BARR. Have any Presidential appointees as U.S. Attorneys
been sworn in yet?

Mr. CALLOWAY. No, there have been no nominations at this
point, though I understand there will be some forthcoming.

Mr. BARR. Okay.

There was—Mr. Calloway, one final question. In an authoriza-
tion measure considered by this Committee in the last Congress,
the 106th Congress, there was a provision that would have enabled
the Attorney General to reallocate 200 attorney positions from re-
sources in Washington at Main Justice to the U.S. Attorneys Of-
fices. If that legislation were reconsidered and adopted, would that
be a provision that would be met favorably by the U.S. Attorneys?

Mr. CALLOWAY. I don’t want to get hit by my colleague over here.
I like him, but——.

Mr. ScHIFFER. We are very candid people. Mr. Calloway was
afraid you might ask that, and he asked me where I wished to take
him to dinner before he came up with an answer. I admit I did not
take him to dinner, but I know he is going to do the right thing.

Mr. CALLOWAY. Go punt.

Mr. BARR. U.S. Attorneys always do the right thing.

Mr. CALLOWAY. I know this, the Department is aware of the
issue and that it has been a concern of the full Committee in the
past. The new leadership of the Department is considering what its
position will be on that issue. So I will be a good soldier and defer
to them on that.

Mr. BARR. Okay. It is a little premature, but it is something that
does come up and may come up again.

Are there any final comments? I think—has everybody concluded
their questions here? Are there any final comments that any of you
all would like to make you for the record?

Mr. CALLowAY. Thank you for your time, your attention, your
support.

Mr. CRUDEN. Sir, you asked me one question about the exemp-
tion, that the President had done it for national security issues,
and I said on operations and training I didn’t think there had been
any. There could be one that was tangentially related, and so I will
have to give you more information about that. But thank you very
much for inviting us and for listening to the summary of our divi-
sion.

Mr. BARR. Thank you.

Ms. Davis. Mr. Chairman, I would like to take an opportunity to
perhaps clarify a point that Congressman Watt had asked me
about. I may not have given him the best answer, but I would di-
rect the Committee to the bottom of page 18. I think he was ques-
tioning the U.S. Trustees about the funding under the new reform
bill, and I just wanted to point out that the bill does currently pro-
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vide resources. We do think it will be adequate to fund the bill, but
we are working on our exact numbers. Thank you.

Mr. BARR. Okay. Thank you.

I would like, on behalf of all Members of the Subcommittee and
Chairman Sensenbrenner of the full Committee, to thank you all
very much not only for being here today but for your service to the
country and to the Department of Justice.

We will keep the record open for 5 days. I know ordinarily we
keep it open for 7 days, but Mr. Sensenbrenner is pressing each
one of the Subcommittees to conclude its work on authorizing legis-
lation. So we will leave the record open for 5 days so that we can
move forward without delay.

Again, thank you all very much for being here; and this hearing
is adjourned.

[Whereupon, at 3:50 p.m., the Subcommittee was adjourned.]



APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

Oregon's top court rejects plan by state bar on
prosecutors' role

A district attorney says the decision puts undercover investigations in an almost
impossible position

Thursday, April 12, 2001

By Peter Farrell of The Oregonian staff

The Oregon Supreme Court on Wednesday rejected as too broad a proposed revision

of an Oregon State Bar rule that would allow prosecutors to supervise undercover

investigations.

After extensive debate, the state's lawyers in January voted to revise the rules to counter
- an August Supreme Court decision that gave Oregon the nation's strictest rules about

lawyer honesty and deceit.

With apologies, the justices told the bar to try again. That is expected to take months.

"It's a highly unfortunate decision," said Josh Marquis, Clatsop County district attorney

and president of the Oregon District Attorneys Association. "It will continue to put

undercover investigations in Oregon in an almost impossible position."

Prosecutors do not want to risk losing their law licenses by becoming involved in

undercover cases, he said. The investigations will continue but without supervision on
legal matters, such as civil rights.
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A recent law that requires federal attorneys to comply with state bar codes of conduct
has all but stopped federal undercover work in Oregon, even in areas involving
organized crime and child pomography.

In August the Supreme Cowrt reprimanded lawyer Daniel Gatti for misrepresenting who
he was in a telephone call while gathering information for a lawsuit. Some lawyers, but
not all, said a strict interpretation of the rules would apply to prosecutors involved in law
enforcement -- that it would be illegal for an attorey, for example, to assist police or
agents in running a drug sting.

The proposed rule the justices rejected Wednesday was approved in a special House of
Delegates meeting in January. It would have allowed lawyers to assist covert
investigations of civil and criminal law but not to participate in them.

"This was what appeared to be the only possibility for a quick fix, and it appears to be
gone now," said Michael Brown, chief of the criminal division of the U.S. Attormey's
office in Portland. The FBI, the Drug Enforcement Agency and other agencies are
required to obtain approval from the U.S. Attomey's office before launching undercover
operations. Attorneys are now not allowed to give the approval.

A new rule would require approval by the bar's 225-member House of Delegates,
which next meets in September.

In the vote Wednesday, the Supreme Court justices did not issue a formal opinion but
instead voted 5-0 at a public meeting to accept the report rejecting the rule. Chief
Justice Wallace P. Carson Jr. did not attend but sent word he supported the report.
Justice Susan Leeson was ill.

"The problem needs to be addressed in a much more narrow fashion than the present
proposed rule does,” the report said. The work group said the proposed wording would
leave the public unprotected against unethical acts and would harm the legal profession's
reputation for honesty. Also, it said, the rule would not finally settle the issue because it
is open to interpretation.

Justice W. Michael Gillette, chairing the meeting, said resolving the problem is, by law,
up to the bar association, which writes the rules for the court to approve. "Our authority
is limited to saying yea or nay." There was no chance, he said, that the court would
initiate a rule, but he said individual justices, himself included, would be willing to help
the bar come up with a rule.
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