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SECTION 1. SHORT TITLE.
This Act may be cited as the “Religious Liberty Protection Act of 1999”,

SEC. 2. PROTECTION OF RELIGIOUS EXERCISE.

(a) GENERAL RULE.—Except as Erovided in subsection (b), a government shall not
substantially burden a person’s re

(1) in a program or activity, operated by a government, that receives Federal
financial assistance; or
(2) in any case in which the substantial burden on the person'’s religious exer-
cise affects, or in which a removal of that substantial burden would affect, com-
merce with foreign nations, among the several States, or with Indian tribes;
even if the burden resuits from a rule of general a plicability. .
(b) EXCEPTION.—A government may substantinﬂy burden a person’s religious ex-
ercise if the government demonstrates that application of the burden to the
erson—
P (1) is in furtherance of a compelling governmental interest; and
(2) is the least restrictive means of furthering that compelling governmenta]
interest.

(c) REMEDIES OF THE UNITED STATES.—Nothing in this section shall be construed
to authorize the United States to deny or withhold Federal financia] assistance as
a remedy for a violation of this Act. lYlowever, nothing in this subsection shall be
construed to deny, impair, or otherwise affect any right or authority of the Attorney
General or the m'&edP States or an agency, officer, or employee thereof under other
law, including section 4(d) of this .z:t, to institute or intervene in any action or pro-
ceeding.

SEC. 3. ENFORCEMENT OF CONSTITUTIONAL RIGHTS.

(a) PROCEDURE.—If a claimant produces prima facie evidence to support a claim
alleging a violation of the Free Exercise Clause or a violation of a provision of this
Act enﬁn‘cing that clause, the government shall bear the burden of persuasion on
any element of the claim; however, the claimant shall bear the burden of persuasion
on whether the challenged government practice, law, or regulation burdens or sub-
stantially burdens the cfaimant’s exercise of religion.

(b) LAND USE REGULATION. —

(1) LIMITATION ON LAND USE REGULATION.—

(A) Where, in applying or implementing any land use regulation or ex-
emption, or system of land use tions or exemptions, a government
has the authority to make individualized assessments of the proposed uses
to which real Property would be put, the government may not impose a sub-
stantial burden on a n’s religious exercise, unless the vernment
demonstratqs that application of the burden to the person is in erance

a manner that does not treat religious assemblies or institutions on equal
terms with nonreligious assemblies or institutions,

(C) No government shall impose or implement a land use regulation that
discriminates against any assembly or institution on the basis of religion
or reli%ilous denomination,

(D) No government with zoning authority shall unreasonably exclude
from the jurisdiction over which it has authority, or unreasonably limit

within that Jurisdiction, assemblies or institutions principally devoted to re-
ligious exercige.

(2) FULL FAITH AND CREDIT.—Adjudication of a claim of a violation of the Free
Exercise Clause or this subsection in a non-Federal forum shall be entitled to

3) NONPRBEMPHON.—Nothing in this subsection shall preempt State law
that is equally or more Protective of religious exercise.

SEC. 4. JUDICIAL RELIEF.
(a) CAUSE OF ACTION.—A person may assert a violation of this Act as a claim or
defense in a judicial Proceeding and obtain appropriate relief TPainst a government.
tanding to assert a claim or defense under this section shall be governed by the
general rules of standing under article IT] of the Constitution.
~(b) AT(;I&RNEYS' FEES.—Section 722(b) of the Revised Statutes (42 U.S.C. 1988(b))
1S amen ——
(1) by inserting “the Reli, ious Liber? Protection Act of 1998,” after “Religious
Freedom Restoration Act of 1993,"; an,
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(2) by striking the comma that follows a comma. .

(c) PRISONERS.—Any litigation under this Act in which the claimant is a prisoner
shall be subject to the Prison Litigation Reform Act of 1995 (including provisions
of law amenéed by that Act).

(d) AUTHORITY OF UNITED STATES TO ENFORCE THIS AcT.—The United States
may sue for injunctive or declaratory relief to enforce compliance with this Act.

SEC. 5. RULES OF CONSTRUCTION.

(a) RELIGIOUS BELIEF UNAFFECTED.—Nothing in this Act shall be construed to au-
thorize any government to burden any religious belief. .

(b) RELIGIOUS EXERCISE NOT REGULATED.—Nothing in this Act shall create any
basis for restricting or burdening religious exercise or for claims against a religious
organization, including any religiously affiliated school or university, not acting
under color of law.

(¢) CLAIMS TO FUNDING UNAFFECTED.—Nothing in this Act shall create or pre-
clude a right of any religious organization to receive funding or other assistance
from a government, or of any person to receive government funding for a religious
activity, but this Act may ire government to incur expenses in its own oper-
ations to avoid imposing a burden or a substantial burden on religious exercise.

(d) OTHER AUTHORITY To IMPOSE CONDITIONS ON FUNDING UNAFFECTED.—Noth-
ing in this Act shall—

(1) authorize a government to regulate or affect, directly or indirectly, the ac-
tivities or policies of a person other than a government as a condition of receiv-
ing funding or other assistance; or

(2) restrict any authority that may exist under other law to so regulate or af-
fect, except as provided in this Act.

(e) GOVERNMENTAL DISCRETION IN ALLEVIATING BURDENS ON RELIGIOUS EXER-
CISE.—A government may avoid the preemptive force of any provision of this Act
by changing the policy that results in the substantial burden on religious exercise,
by retaining the policy and exempting the burdened religious exercise, by providing
exemptions from the policy for ap lications that substantially burden religious exer-
cise, or by any other means that eliminates the substantial burden.

() EFFECT ON OTHER LAW.—In a claim under section 2(a)?2) of this Act, proof that
a substantial burden on a person’s religious exercise, or removal of that burden, af-
fects or would affect commerce, shall not establish any inference or presumption
that Congress intends that any religious exercise is, or is not, subject to any other

law.

(g) BROAD CONSTRUCTION.—This Act should be construed in favor of a broad pro-
tection of religious exercise, to the maximum extent permitted by its terms and the
Constitution.

(h) SEVERABILITY.—If any provision of this Act or of an amendment made by this
Act, or any application of such provision to any person or circumstance, is held to
be unconstitutional, the remainder of this Act, the amendments made by this Act,
?;leld f;_he tea(!:plication of the provision to any other person or circumstance shall not

affected.

SEC. 8. ESTABLISHMENT CLAUSE UNAFFECTED.

Nothing in this Act shall be construed to affect, interpret, or in any way address
that portion of the first amendment to the Constitution prohibiting laws respecting
an establishment of religion (referred to in_this section as the “Establishment
Clause”). Granting Eovemment funding, benefits, or exemptions, to the extent per-
missible under the Establishment Clause, shall not constitute a violation of this Act.
As used in this section, the term “granting”, used with respect to government fund-
ing, benefits, or exemptions, does not include the denial of government funding, ben-
efits, or exemptions.

SEC. 7. AMENDMENTS TO RELIGIOUS FREEDOM RESTORATION ACT.

(a) DEFINITIONS.—Section 5 of the Religious Freedom Restoration Act of 1993 (42
U.S.C. 2000bb—2) is amended—

(1) in paragraph (1), by striking “a State, or subdivision of a State" and in-
serting “a covered entity or a subdivision of such an entity”;

(2) in paragraph (2), by striking “term” and all that follows through “includes”
and inserting “term ‘covered entity means”; and

(3) in paragraph (4), by striking all after “means,” and inserting “any exercise
of religion, whether or not compeglled by, or central to, a system of religious be-
lief, and includes (A) the use, building, or conversion of real property by a per-
son or entity intending that property %or religious exercise; and (B) any conduct
protected as exercise of religion under the first amendment to the Constitu-
tion.”.
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(b) CONFORMING AMENDMENT.—Section 6(a) of the Religious Freedom Restoration
Act of 1993 (42 U.S.C. 2000bb-3(a)) is amended by striking “and State”.
SEC. 8. DEFINTTIONS.

As used in this Act—

(1) the term “religious exercise” means an exercise of religion, whether or
not compelled by, or central to, 8 system of reYlgl j and 'm_cludes. (A) the
use, building, or conve ;on of real property by a person or entity intending that
property for religious exercise; and (B) any et_mduct protzct,ed as exercise of reli-

(2) the term “Free Exercise Clause” means that_portion of the first amend-
ment to the Constitution that proscribee laws prohxbtting the free exerciseé of
religion and includes the application of that proscription under the 14th amend-

ment to the Constitution;

(3) the term “land use regulation” means a law or decision by a government
that limits or restricts a private person’s uses OF development of land, or of
structures affixed to land, where the law or decision applies to on® or more par-

tion to acquire such an interest;
(4) the term “program Or activity” means 8 P or activity as defined in
aragraph (1) or (2) of section 606 of the Civil Rights Act of 1964 (42 u.s.C.

(5) the term «demonstrates” means meets the burdens of going forward with
the evidence and of persuasion; and
(6) the term “government"-—

(A) means— .
(i) a State, county, municipality, or other govemmenml entity created
under the authority of 8 State;
(ii) any branch, department, agency, instrumentality, subdivision, or
official of an entity listed in clause (i); and
(iii) any other person acting under color of State 1aw; and
(B) for the purposes of sections 3(a) and b, includes the United States,
a branch, department, agency, instrumentality or official of the United
States, and any person acting under color of Federal law.

PURPOSE AND SUMMARY

H.R. 1691, “The Religious Liberty Protection Act of 1999,” pro-
tects religious activities and practices from being substantially bur-
dened by government action. HR. 1691 was introduced on May 5,
1999 by bi-partisan c0-Sponsors, and enjoys the support of over 80
churches and religious organizations from all points on the political
spectrum. H.R. 1691 was introduced, in part, in response to the Su-
preme Court’s partial invalidation of the Religious Freedom Res-
toration Act (thRA), which itself was enacted in 1993 in response
to an earlier Court decision.

RFRA was a response to the Supreme Court’s opinion in Employ-
ment Division . Smith,! holding that the First ‘Amendment’s pro-
tection of the free exercise of religion did not extend to religious ex-
ercise that is burdened by 2 neutral law of general applicability.
RFRA restored legal rotection for religious exercise in such situa-
tions by requiring re igious freedom claims to be analyzed under
the strict scrutiny standard, evaluating whether the offending law
is the “least restrictive” means of furthering 2 4compelling” govern-
mental interest. In 1997, the Supreme Court in City of Boerne V.
Flores? invalidated RFRA as applied to infringement of religious

freedom by state and local governments.

—
1494 U S. 872 (1990).
2521 U.S. 507 (1997).
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The Religious Liberty Protection Act of 1998, H.R. 1691’s prede-
cessor, was introduced in the 105th Congress in response to the
Boerne decision. The Subcommittee on the Constitution held five
hearings in the 105th Congress on the need for federal protection
of religious freedom after the Boerne decision and on the Religious
Liberty Protection Act of 1998. The hearings examined specific
cases of generally applicable laws and government actions that sub-
stantially burden the free exercise of religion, patterns of religious
discrimination by less-than-generally-applicable laws in the area of
land use and zoning, and the constitutionality and effect of the Re-
ligious Liberty Protection Act of 1998. The Subcommittee reported
the bill favorably with certain amendments and no further action
was taken on the bill.

In the 106th Congress, the Subcommittee on the Constitution
held a hearing on H.R. 1691, the Religious Liberty Protection Act
of 1999, on May 12, 1999, and a markup session on May 25, 1999
in which the Subcommittee reported the legislation favorably with
an amendment to clarify language in the definition section of the
bill. The Committee held a markup session on H.R. 1691 on June
23, 1999 and reported the bill favorably by voice vote with no

amendments.
BACKGROUND AND NEED FOR THE LEGISLATION

Employment Division v. Smith
The First Amendment to the United States Constitution provides

that “Congress shall make no law respecting an establishment of
religion or prohibiting the free exercise thereof . . ” Beginning in
1963, free exercise claims were analyzed under the “compeﬁing
state interest” test, providing that when a governmental action or
regulation imposed a significant burden on a sincerely-held reli-
gious belief, the govemmental action was unconstitutional as
against the religious practitioner unless it was the “least restric-
tive” means of furthering a “compellini‘ governmental interest.3

In Employment Division v. Smith,* however, the Supreme Court
held that the First Amendment did not protect religious exercise
from being burdened by a neutral law of general application. The
Smith decision arose from an unemfloyment compensation dispute
involving two Native American employees of a private drug and al-
cohol rehabilitation facility in Oregon. The two were fired after
they admitted to ingesting peyote, a sacrament of the Native Amer-
ican Church, during a religious ceremony. Because Oregon law pro-
hibits the knowing or intentional possession of a “controlled sub-
stance,” which includes peyote, the state Employment Division de-
termined that the employers were properly ischarged for “cause”
and therefore not entitled to unemployment benefits. The employ-
ees sued, challenging the Oregon law as applied to their religious
practice.

The Oregon Supreme Court held that the state’s prohibition on
sacramental peyote use violated the Free Exercise Clause, reaffirm-

-
3See Sherbert v. Verner, 374 U.S. 398 (1963). In Sherbert, a Seventh-Day Adventist who had
refused to work on her religion’s Sabbath was awarded unemployment compensation which had
previously been denied.

4494 U.S. 872 11990).

s See Ore. Rev. Stat. §475.992(4) (1987).
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ing a previous holding that the state could not deny unemployment
benefits. The United States Supreme Court reversed, declining to
apply the “compelling state interest” standard from Sherbert.

In essence, the Supreme Court took the cramped view that, while
one has a right to believe a religion, and a right not to be discrimi-
nated against because of religion, one has no constitutional right
to practice religion in a way that is inconsistent with even trivial
laws or regulations.® Smith’s “bare requirement of formal neu-
trality,” then, serves as a substitute for the particular protections
that the Free Exercise Clause envisions, protections “most often
needed by practitioners of non-mainstream faiths who lack the abil-
ity to protect themselves in the political sphere” and by “any per-
son of religious convictions caught in conflict with our secular polit-
ical culture.””

The Smith opinion was careful, however, to enumerate excep-
tions to its ruling. First, the Court distinguished earlier decisions
that invalidated the application of neutral, generally applicable
laws on free exercise grounds, holding that those cases involved the
assertion of free exercise claims coupled with other constitutional
protections.® The Smith employees’ claim was limited, however, to
the Free Exercise Clause and thus did not fall within the category
of “hybrid” constitutional claims.

The Smith opinion also found that the heightened standard of re-
view adopted in Sherbert would apply (1) where the challenged law
was either facially non-neutral, where, for example, it attempts to
ban “acts or abstentions only when they are engaged in for reli-
gious reasons or only because of the religious belief that they dis-
play”; (2) even if facially neutral, where the law had the surrep-
titious purpose of burdening religious practices; and (3) where the

8 See Religious Liberty Protection Act: Hearing on H.R. 1691 Before the Subcomm. on the Con-
stitution of the House Comm. on the Judiciary, 106th Cong. (May 12, 1999) (statement of Doug-
las La , Professor, University of Texas Law School) <<http//www. house.gov/judiciary/
1ay0512 htm>>{hereinafter La Testimony, May 12, 1999).

7 McConnell, Free Exercise Revisionism, 67 U.Chi.L.Rev. at 1162-53.

8 In the majority opinion, Justice Scalia wrote:

The government’s ability to enforce generally applicable prohibitions on socially
conduct, like its ability to carry out other aspects of public policy, “cannot de-
pendonmeuuﬁn‘theeﬂ'mofagovmmnuluuononnmligiomob' r's spir-
itual develo‘:i‘ment. Lyng v. Northwest Indian Cemetery Protective Assn., U.S. 439,
451 (1988). To make an individual’s obligation to obey such a law contingent upon the
law’s coincidence with his religious beliefs, except where the State’s interest is “compel-
i —permitﬁnghi%byvirmgofhisbeliefs,“tobeeomeahwuntohimlelf.'Reynolds
v. United States, 98 U.S. 145, 167 (1878)—contradicts both constitutional tradition and
common sense.
Em;loymmt Division v. Smith, 494 U.S. at 881-82. See also Wisconsin v.Yoder, 406 U.S. 205
(1972) (holding that Old Order Amish’s free exercise interests, combined with right of parents
to direct child’s education, outweighed state interest in enforcing compulsory education statute);
Wooley v. Maynard, 430 U.S. 706 (1977) (invalidating state law requiring di;plny of license plate
slogan that offended individual religious beliefs); West Virgini Board of Education v. Barnette,
319 U.S. 624 (1943) (holding unconstitutional compulsory salute statute challenged by reli-
gious objectors); Cantwell v. Connecticut, 310 U.S. 296 (1940) (ﬁndinﬂ state licensing system for
religious and charitable solicitations invalid where administrator had discretion to deny license
to any cause he deemed nonreligious).

The Court’s attempt to justify this distinction between mere free exercise claims and “hybrid”
claims rested on its conclusion that the cases involving hybrid claims “specifically adverted to
the non-free-exercise principle involved.” Smith, 494 U.S. at 881, n. 1. This footnote explanation
has been described as “no explanation at all.” Sarah J. Gralen Rous, Why Free Exercise Juris-

rudence in Relation to Zoning Restrictions Remains Unsettled After Boerne v. Flores, 52 SMU

. Rev. 305, 317 (1999). Moreover, Smith itself could have been viewed as a hybrid case, involv-
ing both the right of free exercise and a right pursuant to the Free S Clause to commu-
nicate one's religious message through the act of using Tyote. See Michael W. McConnell, Free
Exercise Revisionism and the Smith ision, 57 U. Chi. L. Rev. 1109, 1122 (1990).
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law was not generally applicable because it failed to regulate sec-
ular conduct that implicated the same government interests as the
prohibited religious conduct.®

Finally, and most important for the purposes of the Religious
Liberty Protection Act of 1999, the Court held that Sherbert’s com-
pelling state interest standard applies where there is “individual-
ized governmental assessment of the reasons for the relevant con-
duct,” as opposed to an “across-the-board criminal prohibition on a
particular form of conduct.”0

The Religious Freedom Restoration Act and City of Boerne v. Flores

After three years of hearings, study, and intense drafting anc
drafting, the Religious Freedom Restoration Act was enactec
Congress to restore legal protection for religious exercise by rec
ing all iree exercise claims to be examined under strict scrut
RFRA, in effect, codified the balancing test that had been used by
the courts in the three decades prior to Smith. Under RFRA’s bal-
ancing test, “government may substantially burden a person’s exer-
cise of religion only if it demonstrates that application of the bur-
den to the person is in furtherance of a compelling governmental
interest; and is the least restrictive means of furthering that com-
pelling governmental interest.”1!

Congress based its authority for RFRA on Section 5 of the Four-
teenth Amendment, which provides Congress with the “power to
enforce” by “appropriate legislation” the constitutional guarantee
that no State shall detprive any person of “life, liberty, or property,
without due process of law,” nor deny any person “equal protection
of the laws.”12 In City of Boerne v. Flores,'3 however, the Supreme
Court ruled that in enacting RFRA Congress had exceeded its en-
forcement authority under Section 5 of the Fourteenth Amend-
ment.

In Boerne, the Archbishop of San Antonio granted permission to
St. Peter Catholic Church, located in the Boerne, Texas, to meet
the needs of its growing congregation by enlarging its existing mis-
sion-style structure, built in 1923. Subsequently, the Boerne City
Council approved an ordinance that required the approval of a His-
toric Landmark Commission prior to any construction that would
affect historic landmarks or buildings located within a historic dis-
trict. Upon the Archbishop’s application, city authorities denied the
permit and retroactively changed the boundaries of the historic dis-
trict to include the church. The Archbishop then filed suit in fed-
eral court, relying upon RFRA to challenge the permit denial. The
district court held that Congress exceeded its Section 5 enforce-

9Smith, 494 U.S. at 877. The Court faced this precise issue in Church of the Lukumi Babalu
Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993). There, adhereats to the Santeria faith leased
city land with plans to engage in wonhiga;ervices involving the killing, cooking, and ingestion
of animals. After becoming aware of the teria believers’ intentions, the city adopted an ordi-
nance prohibiting the slauﬁhter of animals within city limits. The Supreme Court, however, in-
validated the ordinance, holding that, while facially neutral, it failed to reach a range of secular
conduct with similar effects. No longer viewed as a neutral, generally applicable law, the ordi-
nance thus fell outside the scope of Smith and the Court struck it down pursuant to the strict
scrutiny standard.

198mith, 494 U.S. at 884.

1142 U.S.C. §2000bb-1.

12U S. Const. amend. XIV.,

13521 U.S. 507 (1997
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ment power but the United States Court of Appeals for the Fifth
Circuit reversed, holding that the statute was constitutional.

The Supreme Court reversed. In an opinion by Justice Kennedy,
the Court ruled that, while Congress has the power to enact legis-

affected by the congressional enactment have a significant likelj-
hood of being unconstitutional.” 15 Congress lacks, however, the au-
thority to decree the substance of the Fourteenth Amendment, and
thus cannot legitimately determine on its own what substantive
rights are protected by it.16 In the view of the Court, RFRA’s legis-
lative record lacked sufficient evidence of discriminatory laws. 17
Thus, “RFRA is so out of proportion to a supposed remedial or pre-
ventive object that it cannot be understood as responsive to, or de-
signed to prevent, unconstitutional behavior.”18 The Court con-
cluded that RFRA violated venerable principles of federalism be-

in constitutional law, even if those laws did not violate the free ex.
ercise clause. This, the Boerne majority said, “would require
searching judicia} scruti'ny. of state law with the attendant likeli-

into the States’ traditional prerogatives and general authority to
regulate for the health and welfare of their citizens.” 19 The Su-
preme Court also regarded RFRA as contradicting the principle of
separation of powers.20

}4See Boerne, 521 U.S. at 519 (citing South Caroling v. Katzenbach, 383 U S. 301, 326 (1966)).
13 Boerne, 521 U.S. at 532.
'8 Boerne, 521 U.S. at 532. Commentators have criticized this important element of the Boerne
holding. For example, as Professor McConnel] explains, “[t]he historical record shows that the
framers of the [Fourteenth) Amendment ex Congress, not the Court, to be the primary
agent of its enforcement, and that Co s would not necessarily consider itself bound by Court
precedents in executingo:hat function.” Michael W, McConnell, Institutions and Interpretation:
A Critique of City of rne v. Flores, 111 Harv, L. Rev, 153, 194 (1997). See also Religious
Liberty Protection Act: Hearing on H.R. 1691 before the Subcomm. on the Constitution of the
House Comm. on the Judiciary, 106th Cong, (May 12, 1999) (statement of Dr. Richard D. Land,
President-Treasurer, Ethics and Religious Liberty Commission) (stating that the Boerne Court
“incorrectly focused on the issue of whose right it is to interpret the Constitution. From the Su-
preme Court’s perspective, it was a turf war.”),
17 Boerne, 521 U.g.ecat 530.
18 Boerne, 521 U.S. at 532.
'% Boerne, 521 U.S. at 534,
2°The opinion appears to reinforce a broad role for courts in exercising their constitutional
function. See Religious Liberty Protection Act: Hearing on HR. 4019 Before the Subcomm. on
the Constitution of the House Comm. on the Judiciary, 105th Cong. (June 16, 1998) (statement
of W. Cole Durham Jr., Professor, J. Reuben Clark Law School, Brigham Young University) <<
https/www. house. ov/judiciary/durham. htm>> [hereinafter Durham Testimony] (asserting that
Boerne dx'mim'shecf the legislative role for protection of religious liberty). Justice Scalia’s concur-
rence, in which he rest{onds to the historical evidence offered in Justice O'Connor’s dissent to
cast doubt on the Smith rule, appears, however, to suggest a broader role for legislative preroga-
tives:
Who can possibly be against the abstract proposition that government should not, even
in its 6eneral, nondiscriminatory lag %0 igi

tice? Unfortunately, the abstract tgmpociﬁon must ultimately be reduced to concrete
cases. The issue presented by Smi, sim| i
elected representatives, or rather this Court, shalf control the outcome of those concrete
cases. . . . The historical evidence put forward by the dissent does nothing to under-
mine the conclusion we reached in Smith: It shall ge

Boerne, 521 U.S. at 544 (Scalia, J., concurring).

As Professor McConnell argues, however:
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Impact of the Smith and Boerne Decisions

Following the Boerne decision, the Subcommittee on the Con-
stitution conducted several hearings to assess the need for federal
protection of religious freedom. ’Iie cases presented in oral and
written testimony before the Subcommittee involved government
action which either requires violation of religious beliefs or prac-
tices or which restricts the fulfillment of religious beliefs or prac-
tices.2! For an illustration of the types of cases presented,22 con-
sider the following: 23

Testimony included instances where government action thwarts
the fulfillment of religious sacraments. During the years that
RFRA was still valid law, the Ninth Circuit found that RFRA had
been violated when prison personnel deliberately intercepted con-
fessional communication.24 According to the testimony of Mark
Chopko, General Counsel to the U.S. Catholic Conference, absent
this legal protection, it is debatable whether a prison regulation
dictating tﬁat all conversations between prisoners and visitors be
intercepted would have to exempt religious communications.25 The
strict confidentiality of communications between priest and peni-
tent, required by the Catholic church, has come under strong at-
tack, with litigants attempting to discover sacred confessional in-
formation for use in civil lawsuits.26

Other testimony described religious dietary laws conflicting with
government regulations or practices. The testimony of Marc Stern
of the American Jewish Congress included a case where the direc-
tor of an Immigration and Naturalization Service detention facility
refused to provide detainees—some of whom were seeking asylum
for religious persecution—pork-free diets. Only when sident
Clinton ordered federal officials to comply with RFRA after being
threatened with a lawsuit did the manager agree to provide a pork-
free diet.2” In Michigan, prison officials refuse to purchase matzo,

The oddity, of course, is that RFRA was enacted by the elected representatives of the
people. In declaring RFRA unconstitutional, the Boerne Court overturned the will of the
people’ in the name of protecting their democratic voice from undue interference by the
J\lzdigiary. Justice Scalia’s democratic rhetoric thus seems at cross-purposes with his con-
clusion.

McConnell, Institutions and Interpretation, 111 Harv.L.Rev. at 168.

21 Testimony regarding cases in the area of land use and zoning will be described in more de-
tail below in the section devoted to H.R. 1691’s land use provision.

22Several witnesses made the point that state and local ents have taken the message
of Smith to be that they never have to make exemptions for religious believers, and can there-
fore simply refuse to respond to their requests. Because RFRA gave citizens a potentially viable
claim, officials had a reason to engage in discussions with potential claimants which often re-
sulted in mutually acceptable solutions. The Need for Federal Protection of Religious Freedom
after Boerne v. Flores, 1I, 1997: Oversight Hearings Before the Subcomm. on the Constitution
of the House Comm. on the .ludiciwéy‘; 105th Cong. (March 26, 1998)statement of Mark Chopko,

neral Counsel, U.S. Catholic Conference) <<htt; ://www.houu.gov/judiciary/222353.htm>>
(hereinafter Chopko Testimony) (accord statement of Mark Stern, Director, Legal Deg:ment.
American Jewish Congress) <<httpJ/wwwhome.gov/judiciary/222390.htm>> [hereinafter Stern
Testimony, March 26, 1998).

#3These anecdotes explain why the issue has come to the attention of Congren. Elsewhere
Ln ttl;le Report, wlre discuss the sources of Congressional power to address the problems illustrated

y these examples.

24See Mockaitis v. Harcleroad, 104 F.3d 1522 (9th Cir. 1997).

23 Chopko Testimonl.

26 See Hadnot v. Shaw, 826 P.2d 978 (Okla. 1992); Scott v. Hammock, 870 P.2d 947 (Utah
1994). See Religious Liberty Protection Act: Hearings on HR. 1691 Before the Subcomm. on the
Constitution of the House Comm. on the Judiciary, 106th Cong. (May 12, 1999) (statement of
Von Keetch, Counsel, Church of Jesus Christ of Latter-Day Saints)< ttp//www.house.gov/judi-
ciary’/keet0512 htm>> {hereinafter Keetch Testimony, May 12, 1999).

27Stern Testimony, March 26, 1998.
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the unleavened bread required to be eaten by Jews on Passover, es-
sentially forcing all Jewish inmates to violate their sacred religious
practices. One Jewish organization has offered to donate and ship
matzo to meet the prisoners’ needs during Passover, but the offi-
cials have refused even the donated matzo.28

Religious clothing formed the basis for a number of cases pre-
sented to the Subcommittee. Testimony included a case about a
school district in South Carolina that banned the wearing of hats
in school. The regulation prevented an Orthodox Jewish student
from wearing a yarmulke in school as his religion requires. Only
when advised of the possibility of a lawsuif under RFRA did the
school board accommodate the student.2?

Another case illustrating this conflict involved the Illinois Ath-
letic Association’s requirement that basketball players play bare-
headed, precluding any Orthodox Jewish boys from participating
due to their religious obligation to wear yarmulkes. The league de-
fended its rule on grounds of safety, contending that if players wore
hats, the hats might fall off and cause other players to trip. When
an Orthodox school sought to play in the league and have its stu-
dents wear yarmulkes, its request was denied. The school offered
to make the boys attach the yarmulkes to their hair with clips so
that they woulc( not fall off. Because this was a pre-Smith case, the
Seventh Circuit held that this alternative had to be ex lored. With-
out the strict scrutiny standard, the government coul% completely
ignore the Orthodox school’s position, given that the regulation at
issue is facially neutral.30

Testimony included descriptions of numerous conflicts between
laws and religious obligations and practices. In New York, adult
children with stronﬁ]religious convictions about caring for their ail-
ing parents are prohibited from volunteering to assist with their el-
derly parents housed in government-regulated nursing homes.31
This prevents them from ing their understanding of the re-
quirﬁments of the Biblical commandment to honor their father and
mother.

Elsewhere, local governments have attempted to interfere with,
or altogether eliminate, the proselytizing by Church missionaries
through so-called “generally arplicable” aws that place severe re-
strictions on the times and places that missionaries may contact
door-to-door. In the span of a year alone, local officials have at-
tempted to curtail church prosel izing in such jurisdictions as
Mundelein, Illinois; Dover, New ersey; Flemi.n‘ﬁton, New Jersey;
Chester, Connecticut; Valencia, California; Media, Pennsylvania;
Downers Grove, Illinois; Marin County, California; and Seven Hills,
Ohio.32 In Miami, an Orthodox Jewish rabbi was threatened with
criminal J)rosecution for leading morning and evening prayers in a
converte Sarage in one of Miami’s singie-family residential areas.
The U.S. Court of Appeals for the Eleventh Circuit held that, in

28The Need for Federal Protection of Religious Freedom After Boerne v. Flores, II: Hearing Be-

fore the Subcomm. on the Constitution of the House Comm. on the Judiciary, 105th Co: Wmh

26, 1998)statement of Isaac M. Jaroslawicz, Director of Legal Affairs for AleTh nstitute)

<<http1/www.house,gov/judiciary/222356.htm>> [hereinafter Jaroslawicz Testimony).
:Jaroslawicz Testimony.

31Keetch Testimony, May 12, 1999. See Greater New York Health Care Facilities v. Axelrod,
770 F. Supp. 183 (S.D.N.Y. 1991).
32Keetch Testimony, May 12, 1999,
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this post-Smith world, the city’s interest in an exception-free zon-
ing plan outweighed the rabbi’s interest because the services “are
not integral to [his] faith.”33

Government officials in Arapahoe County, Colorado, enforced
specific numerical restrictions on the number of students that may
be enrolled in religious schools, and indeed, on the number of per-
sons in congregations of various churches, as a way of limiting
growth.34 In Douglas County, Colorado, administrative officials pro-
posed restricting the operational hours of a church the same way
they do any «commercial” facility.3® Limiting its operational hours
means that a church could not lawfully engage in any act of service
or devotion during those forbidden hours—not even devotions such
as prayer vigils, which attract no crowd .36

Throughout the country, religious student groups or clubs are de-
nied access to campus ministry space if they require that their stu-
dent leaders share their particular religious beliefs. Many cam-
{)uses deny official charter status alt',o%g.}:J er to any group that se-
ects its leadership based on religion. is means that the chapter
cannot use campus resources available to all other secular groups,
meet on campus, use campus media to announce their activities, or
distribute literature to their peers. Legal battles over_this issue
have occurred at University of Arizona, University of Minnesota,
University of Kansas, University of Toledo, Texas Institute of Tech-
nology, Johnson State University (VT), California State Univer-
sity—Monterey Bay, and Georgia Institute of Technology.37 Testi-
mony also includeg a case in llgtlew York where a school district al-
lows only secular community groups to rent school facilities on
weekends, but denies religious-oriented community groups the op-
portunity to rent the facilities for worship or religious instruction.38

Testimony addressed a range of government laws and policies
mandating activities contrary to religious convictions. The United
States Court of Appeals for the First Circuit rejected a Free Exer-
cise claim brought by parents who objected on religious grounds to
their child’s participation in a government school program con-
ducted by “Hot, Sexy, and Safer Productions.”3® During the pro-
gram the presenter engaged in a variety of sexually explicit activi-
ties in front of the students, including simulating masturbation,
using profanity, tellin%ltlme minor he had a “nice butt,” and refer-
ring to “anal sex.”40 The court rejected the parents’ free exercise

N

claim, questioning “whether the Free Exercise Clause even applies

33 The Need for Federal Protection of Religious Freedom After Boerne v. Flores, II: Hearir;i Be-
fore the Subcomm. on the Constitution of the House Comm. on the Judiciary, 105th Cong. (March
26, 1998) (statement of Steve McFarland, Director, Center for Law and Religious Freedom)
<<http'//www.house.gov/judiciary/222355.ht.m>> [hereinafter McFarland Testimony, March 26,

.
34 Choplo Testimony.
s ]d.

s6]d_ One such act of devotion performed in Catholic Churches is known as the Perpetual Ado-
ration of the Blessed Sacrament. This requires that the Blessed Sacrament in the Church never
be left unattended, necessitating 24-hour access to the Church by parishioners.

37 Religious Liberg Protection Act: Hearing on H.R. 4019 Before the Subcomm. on the Constitu-
tion of the House Comm. on the Judiciary, 105th Cong. (July 14, 1998) (statement of Steve
gdcl!-‘ arlang.g D]’u-ecwr, Center for Law and Religious m) [hereinafter McFarland Testimony,

uly 14, 1998).

38 McFarland Testimony, July 14, 1998 (citing Bronx Household of Faith v. Community Sch.
Dise.. 127 F.3d 207 (2d Cir. 1997), cert. denied 118 S.Ct. 1517 (1998).

39 See Brown v. Hot, Sexy, and Safer Prods., Inc., 68 F.3d 525 (1st Cir. 1995).

40 See 1d. at 529.
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to public education,” 4} and finding that the free exercise claim was
not conjoined to any other constitutional right in order to qualify
for Smith’s “hybrid” exception.42

In Maryland, a Catholic hospital was denied government accredi-
tation because of its religiously-based refusal to instruct its medical
residents on the performance of abortion.43 Mr. Chopko testified
that, in some cases, if church employers are to provide adequate in-
surance for their employees, the government requires them to pro-
vide a full panoply of medical services, including abortion, which
some churches unequivocally condemn.44

Other testimony described the case of a Jewish man killed on a
commuter train by another train coming from the opposite direc-
tion. The coroner insisted on an autopsy as the condition to certi-
fying the cause of death. The family of the deceased strongly ob-
jected, on religious grounds, to the performance of an autopsy. The
family offered to agree to other, non-destructive, medical examina-
tions of the body as a compromise, but the coroner rejected this.
Only after a RFRA lawsuit was contemplated did the state attorney
general advise the coroner to accommodate the request.4® One dis-
trict court held that a medically unnecessary autops of a young
Hmong man did not constitute a violation of the Free Exercise
Clause, despite the religiously-based belief of his family that the
autopsy condemned the spirit of the deceased. The court had origi-
nally ruled in favor of the family, but after Smith, felt compelled
to reverse its earlier ruling.46

The Subcommittee also heard testimony about a case involving
a family’s religious conviction regarding the taking of interest. A
Muslim child won a court judgment for injuries which left him
physically and mentally handicapped. The child’s lawyer sought to
invest the judgment in an interest-bearing account as required by
state law. The parents objected, since their religious beliefs forbade
the taking of interest. The judge ordered the parties to show cause
why the lawyer should not be appointed guardian with the obliga-
tion, over the parents’ objections, to invest the monies in an inter-
est bearing account. While there are financial arrangements that
would provide the same “return” but would not violate the parents’
faith, the state law did not permit an accommodation of this sort.47

The Religious Liberty Protection Act

The Religious Liberty Protection Act of 1998 was introduced in
the House on May 5, 1999. Mindful of the limitations enunciated
by the Court in Boerne, H.R. 1691 employs well settled sources of
Congressional authority for the protection of religious exercise.
After the Boerne decision, the power of Congress in the area of reli-

gious liberty is limited to the spen l'xllltg power, regulating interstate
commerce, and remedying state infringements on due process,
equal protection, or the privileges and immunities of citizenship.

41]d. at 536.

42See id. at 539.

43See St. Agnes Hospital v. Riddick, 748 F. Supp. 319 (D. MD. 1990)); Keetch Testimony, May
12, 1999. Alarmingly, the District Court in St. s found a compelling government interest
in reémring the Catholic hospital to teach abortion.

44 Chopko Testimony.

+5Stern Testimony, March 26, 1998.

46 Keetch Testimony, May 12, 1999.

47Stern Testimony, March 26, 1998.
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H.R. 1691 employs all of these remaining avenues of established
Congressional authority.48
ile the means used by H.R. 1691 are different from those used
by RFRA, the ends of each Act are the same: to restore the require-
ment that courts examine substantial government burdens on the
exercise of religion to determine whether the offending state action
is the “least restrictive” means of furthering a “compelling” govern-
mental interest. To trigger a claim under H.R. 1691, a religious
erson or organization must first demonstrate that the government
as “substantially burden(ed]” religious exercise. The modifier
“substantially” is intended to ensure that strict scrutiny is not trig-
gered by trivial, technical, or de minimus burdens on religious ex-
ercise. While both Acts employ a “substantial burden” threshold,
H.R. 1691 clarifies that the burdened religious activity need not be
compulsory or central to a religious belief system as a condition for
the claim.49

To defeat a religious claim under H.R. 1691’s com elling interest/
strict scrutiny test, the government must not mere y show a com-
pelling government interest, but must show that its refusal to
grant an exemption or accommodation for religious claimants is in
furtherance of that compelling government interest.

Some discussion in the Committee process was motivated by a
concern that H.R. 1691 will “trump” certain civil rights laws. H.R.
1691’s purpose is to protect religious liberty, one of the most funda-
mental of “civil rights.” The question should not be H.R. 1691’s ef-
fect on “civil rights,” but how to resolve the inevitable conflicts be-
tween the exercise of one civil right, in this case religious liberty,
and other civil rights.5¢ H.R. 1691 imposes a standard of review,
not an outcome, and cases are litigated on real facts before the
court. Thus, it is difficult in some hypothetical cases to predict with
certainty which interests will prevail. One thing, however, is cer-
tain: Without H.R. 1691, the free exercise claimant, burdened by a
law of general application, will very nearly always lose.

With respect to claims of discrimination on the basis of sex, Ste-
ven K. Green, Legal Director of Americans United for Separation
of Church and State, states that, “in most conflicts involving indi-
vidual religious claimants, the antidiscrimination laws will prob-
ably prevail.” Religious Liberty Protection Act: Hearing on H.R.

“5In addition, H.R. 1691 clarifies that RFRA applies to federal law, policies, property, and em-
ployees. This clarification is z%propriate given that the Surreme Court in Boerne held RFRA
unconstitutional only as agpli to actions of state and loca E:vernments. See Florida Prepaid
Postsecondary Education Expense Board v. College Savings Bank, 1999 WL 412723, *7 (U S,,
June 23, 1999)stating that Boerne invalidated RFRA “insofar as RFRA was made applicable to
the states); In re Young, 141 F.3d 854 (8th Cir.XuL)holding RFRA as applied to federal laws),
cert. denied Christians v. Crystal Evangelical Free Church, 119 S.Ct. 43 (1998). .

“®One issue raised during the Subcommittee Markup was whether a business corporation
could make a claim under f{.R. 1691. The requirement of H.R. 1691 that the claimant dem-
onstrate a substantial burden on religious exercise is equally applicable whether a claimant is
a natural person or a corporation. Most corporations are not engaged in the exercise of religion,
but religious believers, such as people in the Kosher slaughter business, should not be precluded
from bninging a claim under H.?f" 1691 simply because they incorporated their activities pursu-
ant to existing law. .

30 With respect to claims of racial discrimination, the government’s interest is compellmg. See
Bob Jones Univ. v. United States, 461 U.S. 574, 604 ( 19&?) (holding that the government’s “com-
pelling” and “overriding interest in eradicating racial discrimination in education . . . substan-
tially outweighs whatever burden denial of tax benefits places on petitioners’ exercise of their
religious beliefs”). As Steven T. McFarland of the Center for Law and Religious Freedom testi-
fied during a Subcommittee hearing on July 14, 1998, “the general standard of cou_lpellnl:f lgm'-
ernment interest . . . has no difficulty being met in the area of racial discrimination.” McEar-
land Testimony, July 14, 1998,
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4019 Before the Subcomm. on the Constitution of the House Comm.
on the Judiciary, 105th Cong. (July 14, 1998) (statement of Dr. Ste-
ven K. Green, Legal Director, Americans United for Separation of
Church and State) <<http://www.house.gov/judiciary/222496.htm>>
[hereinafter Green Testimony]. A H.R. 1691 claim would likely pre-
vail over a sex discrimination claim in the context of the clergy, ac-
cording to Professor Doug Laycock of the University of Texas Law
School. Id. (statement of Douglas Laycock, Professor, University of
Texas Law School) [hereinafter Laycock Testimony, July 14, 1998].
Such a result seems to be a reasonable balancing of the state’s in-
terest in eradicating sexual discrimination against the liberty of
many religions to adhere to centuries-old practices regarding the
ordination of clergy.

There have also been several cases in which a RLPA-type defense
was raised in response to claims by unmarried cohabitants of dis-
crimination in housing based on marital status. The courts are
split on this issue. Some hold in favor of the religious liberty claim-
ant. See Thomas v. Municipality of Anchorage, 165 F.3d 692, 714
(9th Cir. 1999) (holding that government has no compelling interest
in eradicating marital status discrimination); Cooper v. French, 460
N.w.2d 2, 6-7, 10~11 (Minn. 1990) (holding that marital status
does not include unmarried cohabitation; plurality holding that the
government has no compelling interest in eradicating marital sta-
tus discrimination). Others hold in faver of the unmarried cohabi-
tants. See McCready v. Hoffius, 586 N.W.2d 723 (Mich. 1998) (find-
ing state’s interest in providing equal access to housing compelling
and uniform application of law the least restrictive means of serv-
ing that interest), vacated in part, 1999 WL 226862 (Mich. April
16, 1999); Swanner v. Anchorage Equal Rights Commission, 874
P.2d 274 (Alaska 1994) (holding that granting religious liberty
claimant an exemption would thwart the state’s interest in eradi-
cating marital status discrimination); Jasniowski v. Rushing, 678
N.E.2d 743 (Ill. App. Ct. 1997) (finding state’s interest in providing
equal access to housing compelling and uniform application of law
the least restrictive means of serving that interest), vacated, 685
N.E.2d 622 (Ill. 1997).

It is useful to examine in some detail the application and effect
of the substantive provisions of H.R. 1691.

Spending clause provision

H.R. 1691 applies to programs or activities operated by a govern-
ment and which receive federal financial assistance. It does not
a})ply to private-sector grantees, unless they are acting under color
of state law and the government retains sufficient control that “the
alleged infringement of federal rights [is] “fairly attributable to the
State.’”51 This provision is modeled directly on similar provisions
in other civil rights laws, including Title VI of the Civil Rights Act
of 1964, which forbids race discrimination in federally assisted pro-

ams,52 and Title IX of the Education Amendments of 1972, which
orbids sex discrimination in federally assisted educational pro-
grams.53 Congressional power to attach conditions to federal spend-

51See Rendell-Baker v. Kohn, 457 U.S. 830 (1982).
3242 1J.S.C. §2000d (1994).
3320 U.S.C. §1681 (1994).
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ing has been consistently upheld since Steward Machine Co. v.
Davis.5¢ Conditions on federal grants must be “[Jrelated to the fed-
eral interest in particular national projects or programs.”55 Under
H.R. 1691, federal aid to one program does not demand compliance
in other programs; the bill’s protections are properly confined to
each federally assisted “program or activity.”

H.R. 1691 protects the religious exercise of beneficiaries of state
and local programs that are federally subsidized or assisted from
most government interference. H.R. 1691 would make it more dif-
ficult for the government to sustain, for example, a state require-
ment that welfare-to-work recipients attend training classes on
Sunday, a public school’s refusal to excuse religious students from
sexually explicit contraception programs, and a public medical
school’s rejection of an applicant due to her religious objection to
performing abortions. H.R. 1691 would protect the religious liberty
of students and faculty in public schools and universities, job train-
ees, welfare recipients, tenants in public housing, and participants
in many other federally-assisted but state-administered programs.
H.R. 1691 would provide a cause of action where an individual is
excluded from a federally-assisted program because of her religious
dress, or because of her observance of the Sabbath or of religious
holidays, or because she said prayers over meals or at certain times

during the day.
Commerce clause provision

H.R. 1691 relies on Congress’ power to regulate commerce among
the States5¢ and includes a jurisdictional element to be proven in
claims resting on this power.57 Specifically, H.R. 1691 states that
“a government shall not substantially burden a person’s religious
exercise in any case in which the substantial burden on the per-
son’s religious exercise affects, or in which a removal of that sub-
stantial burden would affect, commerce with foreign nations,
among the several states or with Indian Tribes.” H.R. 1691 would
make it more difficult for the government to, for example, deny a
Catholic hospital accreditation for refusing to instruct residents on
how to perform abortions, or prohibit a Jewish day school from re-

34301 U.S. 548 (1937,

58 South Dakota v. Dole, 483 U.S. 203, 207 (1987).

56 {J.S. Const. Art. I §8.

57Qne objection raised to the use of the commerce clause is motivated by a generalized con-
cern over the legitimacy of invoking the commerce clause of the U.S. Constitution as authority
for the legislation. This objection is based on a narrow rea ing of the commerce clause that has
long been rejected by the Supreme Court. A wide range of federal Jaws have relied upon the
commerce clause as constitutional authority. The Federal Fair Labor Standards Act, which set
minimum wage and maximum working hours for employees, has been upheld by the Supreme
Court as a valid exercise of the federa] Commerce Power. See United States v. Darby, 312 U.S.
100 (1941:. The Court's contemporary reading of the Commerce Clause has also been invoked
as constitutional authority for numerous federal criminal laws, including those prohibiting the
possession of a firearm that has been transported in interstate commerce, see 18 U.S.C. §§921-
928, and prohibiting extortionate credit transactions or “loan sharking,” see 18 U.S.C. §3891 et
seq. Congress has repeatedly used the commerce power as the basis for effective legislation to

rotect civil rights. H.R. 1691 simply follows that tradition. For examgle. Title II of the Civil

ights Act of 1964, which prohibits racial discrimination in places of public accommodation, was
based on Congress’ power to reilulate commerce. That provision has been upheld by the Supreme
Court as applied to hotels, see Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964);
restaurants, see Katzenbach v. McClung, 379 U.S. 294 (1964); and public recreational facilities,
see Daniel v. Paul. 395 U.S. 298 (1969). Similarly, the Age Discrimination in Employment Act,
which prohibits discrimination in employment on the basis of age, has been upheld:{ the Su-
preme Court as a valid exercise of Congress’ power to regulate commerce. See Equal Employ-
ment Opportunity Comm'n v. Wyoming, 460 U.S. 226 (1983).
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quiring its teachers to be of the same faith. H.R. 1691 provides a
claim where an individual is denied an occupational license or a
driver’s license because of a religious practice.

ing to do with ‘commerce’ or any sort of economic enterprise.”60 The
Court stressed that because the Act “contains no Jjurisdictional ele-
ment which would ensure, through case-by-case inquiry, that the
firearm possession in question affects interstate commerce,” the Act
Was unconstitutional.6! The Court distinguished the Act from an-
other federal firearm statute which it had Previously upheld, 18
US.C. § 1202(a), which made it a_crime for a felon to “posses(s], or
transpor(t] in commerce . - - any firearm.”62 The Lopez Court found
it significant that “[tlhe Court [in Bass] interpreted the possession
component of (the firearm statute] to require an additional nexus
to interestate commerce,” and thug upheld 18 U.S.C. §1202(a).63

_—
2218 US.C. §922 (1994),
3%514 U.S. 549 (1995).
°0/d. at 561.

LIy

$2United States v. Bass, 404 U.S. 336 (1971),
:’,Iaopez. 514 US. at 562,
4

88 There are many ways in which religious activities, whether e; aged in by individuals or
institutions, might affect commerce, For example, according to Marc Stern of the American Jew-.
ish Congress, “many activities of religious not-for-profit corporations come within the Commerce
Clause,” including purchasing and providin, goods and services. See Religious Liberty Protection
Act: Hearings on HR. 4019 Before the Sy, Omm. on the Constitution oéthe House Comm. on
the Judiciary, 105th Cong. (June 16, 1998) (statement of Mare D, Stern, Director, Legal Depart-
ment, American Jewish ongress) [hereinafter Stern estimoay, June 16, 1998] (citing Camps
Newfound / Owatanng v. Town of Harrison, 117 S. Ct. 1590 (1997)). In Camps Newfound, tge
Supreme Court concluded that religious camps in Maine were “unqueluonably engaged in com-

eral prosecution under the commerce Power for arson of a church). Mr. Stern also no

under the Supreme Court’s Commerce Clause jurisprudence, “the cumulative effects of smaj]-

scale economic activity can bring an activity within the Commerce Clauge.” Stern Testimony,

June 16, 1998; see Hodel o, Virginia Surface Mining Ass'’n, 452 U S. 264, 277 (1981) (“(Elven

activity that ig rurely intrastate in character may be regulated by Congress, where the activity,
' ; " y affe

with foreign nations.”) ( internal quotation marks omitted); Lopez, 514 US, at 5 ; and Wickard
v. Filburn, 317U S, 111, 127-28 (1942), See also 18 U.S.C." §247 (1994 and Supp. I1).
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Section 5, Fourteenth Amendment land use provision

H.R. 1691 follows the Supreme Court’s directive in Boerne to aim
legislation under Section 5 of the 14th Amendment at certain laws
where there is a significant likelihood of unconstitutionality.66
Local land use regulation, which lacks objective, generally applica-
ble standards, and instead relies on discretionary, individualized
determinations, presents a problem that Congress has closely scru-
tinized and found to warrant remedial measures under its gection
5 enforcement authority. A detailed description of how land use
regulations substantially burden religious exercise follows the ex-
planation of H.R. 1691’s land use provisions.

Section 3(b)(1XA) specifically targets the established evidence of
discriminatory land use regulations based on Congress’ remedial
power under Section 5 of the 14th Amendment, pursuant to the
Court’s directive in Boerne,87 and tracks the Smith opinion’s expla-
nation that, where governmental bodies possess authority to make
“individualized assessments” of the reasons for certain conduct,
those bodies may not substantially burden a person’s free exercise
activities without a compelling interest.88 Section 3(bX1XA) ad-
vances this very ?roposition, requiring a compelling state interest
“in any system of land use regulation or exemption” in which “a
government has the authority to make individualized assessments
of the proposed uses to which real property would be put,” and thus
protects free exercise as interpreteg by the Smith Court.

The Court in Boerne explained that Congress’s enforcement
power under Section 5 of the 14th Amendment is a remedial power
and may not be used to alter an interpretation of substantive law
made by the Supreme Court.8® Statistical and anecdotal evidence
strongly indicates a pattern of abusive and discriminatory actions
by land use authorities who have imposed substantial burdens on
religious exercise. Accordingly, the land use subsections of H.R.
1691 require these authorities to meet the strict scrutiny standard
to justify their actions. In remedying the problems that land use
regulations have posed for religious indivisuals and organizations
attempting to exercise First Amendment rights, H.R. 1691 carefully
follows the Boerne Court’s interpretation of Section 5 and operates
as ]()irecisely the type of “enforcement” that the Boerne Court in-
vited.

Other subsections in 3(bX1) remedy substantial burdens caused
by certain specific land use regulation schemes as demonstrated by
extensive testimony. The remedies for these burdens are different
from the strict scrutiny test of subsection 3(b)(1)}A). Subsection
3(b)X(1)XB) seeks to prevent a municipal zoning authority from treat-
ing houses of worship, scripture studies in homes, and religious
schools in a manner less favorably than nonreligious assemblies.

Subsection 3(bX1XC) prohibits land use regulations from dis-
criminating against an assembly or institution on the basis of reli-
gion or religious denomination. This provision would prevent a gov-
ernment from discriminating against houses of worship, church

98 See Boerne, 521 U.S. at 532. .

*?See Boerne, 521 U.S. 507 (1997) (holding that Congress must accept Court's interpretation
of constitutional right that Congress means to enforce).

88 Smith, 494 U.S. at 884.

89 Boerne, 521 U.S. at 532.

H.Rept. 106-219- 99 - 2
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schools, home Bible studies or other religious gatherings, either be-
cause they are religious or because of their particular religious
viewpoint.

Subsection 3(b)(1XD) requires zoning authorities to make reason-
able provision for religious land use. Under this provision, a city
cannot ban churches altogether nor unreasonably limit the sites
where religious schools may locate. Reasonableness is a familiar
legal standard that relies upon the facts and circumstances in each
case and jurisdiction.

Summary of hearing testimony

Religions are practiced by communities of believers. At the very
core of religious liberty is the ability to assemble for worship. Find-
ing a location for a new church, however, can be extremely difficult
in the face of pervasive land use regulation and the nearly unlim-
ited discretionary power of land use authorities. The frustration of
this core First Amendment right is not limited to certain religions
or to certain areas of land. Ciurches, large and small, are unwel-
come in suburban residential neighborhoods and in commercial dis-
tricts alike.

Land use regulations frequently discriminate by design, other
times by their neutral application, and sometimes by both. Hear-
ings before the Subcommittee on the Constitution in the 105th and
106th Congresses provide a substantial record of evidence indi-
cating a widespreati) pattern of religious discrimination in land use
regulation.?0

While longstanding churches in residential communities do not
generally feel threatened by outright removal, atben;rting to locate
a new church in a residential neighborhood is typically an exercise
in futility. The Subcommittee received testimony explaining that,
unless a church can meet in a single house, the only way to build
a church in a residential zone is to find several adjacent lots that
are on the market simultaneously, buy them, and tear down the
houses—an unfeasible strategy onits face.?1

Commercial districts, therefore, are the only feasible avenue for
the location of new churches. Land use schemes exist permitting
churches only in residential areas, which give the appearance that

*0See Religious Liberty Protection Act: Hearing on H.R. 1691 Before the Subcomm. on the Con-
stitution of the House Comm. on the Judiciary, 106th Cong. (May 12, 1999) (statements of Rabbi
David Saperstein, Director and Counsel, Religious Action Center of Reform Judaism) <<http/
/www house.gov/judiciary/sape0512. htm>> (hereinafter Saperstein Testimony) (Steven T. McFar-
land, Director, Center for Law and Religious Freedom ) <<htt£;//www.house.gov/judiciary/
mcf0512. htm>> [hereinafter McFarland Testimony, May 12, 1999); Laycock Testimony, May 12,
1999; Keetch Testimony, May 12, 1999; Religious Liberty Protection Act: Hearing on H.R. 4019
before the Subcomm. on the Constitution of the House Comm. on the Judiciary, 105th Cong. (July
14, 1998) (statements of Donglas Laycock, Professor, University of Texas Law School) <<http/
Iwww house.gov/judiciary/222498 htm>> (Rev. Elenora Giddings Ivory, Director, Washington Of-
fice of the Presbyterian Church (USA) [hereinafter Ivo Testimony) <<http//www.house.gov/ju-
diciary/222495 htm>>; Shoulson Testimony; Reh.s::u: iberty Protection Act: Hearing on H.R.
4019 Before the Subcomm. on the Constitution of the House Comm. on the Judiciary, 105th Cong.
(June 16, 1998) (statement of Douglas Laycock, Professor, University of Texas Law School)
<<http//www house. v/judiciary/222470 htm>>; and John Mauck, land use attorney, Mauck,
Bellande & Cheely, Chicago, IL <<h /fwww.house.gov/judiciary/mauck.pdf>>); Durham Testi-
mony. A well-organized summary of this testimony will appear in an article by Prof. Douglas
Ey.cock to be published in a forthcoming symposium in the University of California-Davis Law

view. k

"1See Religious Liberty Protection Act of 1998, Hearing on H.R. 4019 Before the Subcomm. on
the Constitution of the House Comm. on the Judiciary, 105th Cong. (statement of Bruce D.
Shoulson, attorney) <<http//www.house.gov/judiciary/222494. htm>> [hereinafter cited as
Shoulson Testimony].



regulators are being generous to churches, when just the opposite
is true.’2 Qther testimony revealed that some land use regulations
deliberately exclude all new churches from an entire city.73 Qpe at-
torney specializing in land use litigation testified that it is not un-
common for ordinances to establish standards for houses of worship
differing from those applicable to other places of assembly, such as
where they are conditional uses or not rmitted in any zone.74
“The result of these zoning patterns is to oreclose or limit new reli-
gious groups from moving into a Mmunicipality. Established houses
of worship are protected and new houses of worship and their wor-
shipers are kept out.” 75
Another zoning expert testified about a survey of twenty-nine
zoning codes from suburban Chicago. In twelve of these codes,
there was no place where a church could locate without the grant
of a special use permit.”é In ten codes, churches could locate as of
right only in residential neighborhoods, with the attendant prob-
lems discussed above.?7 Some codes employed a scheme where
churches were authorized to locate in s ified sites, but those sites
i ﬁﬁg were already located.78
Therefore, twenty-two of the twenty-nine suburbs effectively denied
churches the right to locate except by grant of a special use permit.

_—

"2See Cornerstone Bible Church v. City of Hastings, 740 F. Supp. 654, 663 (D. Minn. 1990)
(holding that zoning ordinance left open “ample alternative channels of communication” because
church could locate in residential zones), revd in part, on other grounds, 948 F.2d 464 (8th Cir.

707 N.E.2d 53, 59 (11 App. 1999) (upholding exclusion of churches from commercial zones in
Eart because residentia} Zones were open to churches), Churches face similar obstacles from

ndmarking regulations, See The Nee for Federal Protection of Religious Freedom and Boerne
v. Flores, I, Hearing Before the Subcomm. on the Constitution of the 1jous¢ Comm. on the Judici.
ary, 105th Cogg. (1998) (statement of Richard Robb, First Presbyterian Church of Ypsilanti,
Michigan) < ttp1Mww.house.gov/judiciary/22383.htm>> (describing cage where ity
landmarked a building on lot which had been purchased by a church for expansion).

"*See Keetch Testimoxéy (describing Corporation of the Presidi; Bishop v. Board of Comm'rs,
No. 95-1135 (Chancery Ct. Davidson County, Tenn., Jan. 27, 19%), where the court found that
even though the city intended there to be and there was in fact “no property in the City” whers
the church locate, “there was no evidence of discriminatory intent directed at the church™),

"Is;oulson Testunony.

75

76 Ml.ilICk Testimony.
7d.

7 Keetch Statement (describing Corporation of the Presiding Bishop v. Board of Comm'rs, No.
95-1135 (Chancery Ct. Davidson County, Tenn., Jan. 27, 1998), in which the four existing
churches and one schoo] were zoned ER—Educational and Religious Zone); 1999 House Hearing,
supra note 53 (statement of Douglas Laycock, <<ht Wwww.house.g:ov/judiciz?'/layOS;2.h;m>>)
(descnbmé Morning Star Christian Church p, City o? Rolling Hills states, Cal. (pending in the
Superior Court of the County of Los Angeles), in which city created “Instituu.onal Zone” that
included only existing churches, and barred churches even on special use permit from all other
Zones).

®Mauck Testimony.



20

churches are wholly excluded.®® One explanation suggested for this
disparate treatment was that local officials may not want non-tax-
generating property taking up space where tax-generating property
could locate.8!

Regulators typically have virtually unlimited discretion in grant-
ing or denying permits for land use and in other aspects of imple-
menting zoning laws. In fact, the Subcommittee heard testimony of
repeated cases in Chicago where the City Council rezoned an indi-
vidual parcel of property upon application for 2 s;l)ecial use permit
b{' a church to disqualify the church altogether.82 In another exam-
ple, a city issued a building permit to a church, and after the
church had commenced construction on the building, the city re-
voked the permit on the assertion that the city had erred in calcu-
lating the number of parking spaces its code would require.83 This
inherent uncertainty for ch es attempting to locate is exacer-
bated by the fact that, as one witness explained, the church must
commit to a costly lease or a mortgage to hold the property while

it litigates in order to have standing.8¢
The Subcommittee heard testimony re, arding a study conducted
at Brigham Young University finding that Jews, small Christian

denominations, and nondenominational churches are vastly over
represented in reported church zoning cases.85 The testimonX in-
cluded discussion of a pattern of abuse that exists among land use
authorities who deny many religious groups their right to free exer-
cise, often using mere pretexts (such as traffic, safety, or behavioral
concerns) to mask the actual goal of prohibiting constitutionally
protected religious activit .86 Religious groups accounting for only
9% of the population account for 50% of the reported litigation in-
volving location of churches, and 34% of the reported litigation in-

—
80 Mauck Testimony. Every code surveyed treated at least one of these uses more favorably
than churches, and one treated tweive of such uses more favorably. Many business uses are 8
generally rmitted as of right without ial use its.

s1See Mauck Testimony (describing case of Cornerstone Community Church in Chicago
Heights, Illinois, where the city preferred that an old department store building remain vacant
rather than approve the use by a church because of the opportunity to approve & tax-generating

occupant).
#2See Ira Iglesia de la Biblia Abierta v. Banks, 129 F.3d 899 (7th Cir. 1997) (holding alderman
protected b absolute legislative immunity).

83 See McFarland Testimon; March 26, 1998.

84See Mauck Testimony (“éudiual remedies are often not available. The churches don’t have
the money, or the municipalities can wait them out because a church has a choice of buying
a building that it can’t use or having to carry that sxpense and pay the mongaee every month,
if you can get a mor;gge, on a bui that it can't use, or walking away.”) Love Church
v. City of Evanston, F.24 1082 (7th Cir. 1990) (holding that church lacked standing to chal-
lenfe zoning restrictions because it did not have a lease on a specific property, despite fact that
1o lease would be granted pendin%mninl litigation).
_ 88See Keetch Testimony, M:Ll . 1999; see also Rel;'gioux Liberty Protection Act of 1998, Hear-
ing Before the Subcomm. on Constitution of the House Comm. on the Judiciary (statement
of Prof. W. Cole Durham, Brigham Y Univ.) <<hup'llwww.house.gov/judiciary/dur-
ham htm>> (discussing study) (hereinafter Bri Young Study].

84 Durham Testimony. Ind‘;ed. as shown by the BYU study, while factors other than religious
prejudice serve to “explain some of the disparity . . . the di erences (among religious groups)

circums
mental categories to eliminate, as it were, r;lggimu ders. ™). See also Islamic Center
of Mississippi v. City of Starkville, 840 F.2d (5th Cir. 1988) (reversing a district court hold-
mgmatminfereneeofdi.aiminldonexiludwhmloulomciahordeudaMmlimgroupw
cease worship services in its building, despite the fact that a next door residence gmduced more
noise and traffic congestion while serving as a worship center for Pentecostal Christians and

was not required to cease services).
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volving accessory uses at existing churches.® These small groups
plus unaffiliated and nondenominational churches account for 69%
of the reported location cases and 51% of the reported accessory
use cases.88 Jews account for only 2% of the population, put 20%
of the reported location cases and 17% of the reported accessory

use cases.
In Congressional testimony regarding 2 survey of the efforts of
Presbyterian congregations in land use and zoning matters, almost
half of the cases examined involved no generally applicable rule
and individualized decision making by regulators: 392% of the con-
gregations requiring 2 land use permit reé)orted that “no clear rules
ermitted or forbade what wé wanted to do, and everything was de-
cided based on the specifics of this particular case (e.8. variance,
waiver, special use permit, conditional use Xermit, amendment to
the zoning ordinance. etc.)y; 20 156% reporte that “even though 2
clear rule seemed to permit or forbid what we wanted to do, the
land use authority’s prmcipal decision involved granting exceptions
to the rule based on the specifics of this particular case.” 9t Pres-
byterian congregations needing 2 land use permit in a span of 5
years, 10%, or roughly 325 to 400 con gations, reporte signifi-
cant conflict with govemment or neighbors over the land use per-
mit.92 Signiﬁcantly, the Brigham Younistudy discovered only five
reported cases involving Presbyterian € urches,? which highlights
the great disparity between reported and actual cases. The succesS
rate of churches in the relatively few reported cases has, in fact,

declined.®*

The statistical and survey-related evidence of religious discrimi-
nation presented to the Subcommittee Was supported by persuasive
anecdotal evidence. One witness described twenty-one cases where
cities refused to permit churches to use existing buildings that non-

egregious cases, churches applied for permits to use a flower shop,
a bank, and 2 theater. In each case, upon application for a use per-
mit by the church, the land use regulator rezoned each small parcel
of land into tiny manufacturing zones, rendering the churches non-

e
87 See Keetch Testimony.
88 Jd.

89 Id.

90 See Religious Liberty Protection Act of 1998: Hearing on §.2148 Before the Sen. Comm. on
the Judictary, 105th Cong- statement of Prof. Do , Univ. of Texas) (reporting data
fm‘_’l?hsiurvey of Presbyterian congregations {hereinafter Laycock Senate Testimony’.

92 See Religious Liberty Protection Act of 1998: Hearing on H.R. 4019 Before the Subcomm. on
the Constitution of the House Comm. on the Judiciary, 105th Cong. (June 16, 1998) (testimon
of Rev. Eleanora Giddings Ivory: Director, Washington Difice of the Presbyteriad Churc
(USA) \Presbyterians are 8 mainline denomination, &‘eet gtill experience problems?. 8% report
that government imposed conditions that increased cost of the project by more than 109

d.

23 Keetch Statement.
94See The Need for Federal Protection of Religious Freedom and Boerne v. Flores, II: Hearing
Before the Subcomm. ont the Constitution of the House Comm. on the Judiciary, 105th Cong.
\statement of Von Keetch, irton & McConkie) <<http'//wwW.house.gov/Judxc\ary/
299358 htm>> (citing report showing churches winning 71 out of 106 prior, t0 1 and only 4
out of 83 afterwards)- See Christian Gospel Church v. San Francisco, od 1221 (9th Cir.
1990); Messiah Baﬁust Church v. County of Jefferson, 859 F.2d 820 (10th Cir. 1988) {upholding
exclusion of churc from a ‘cultural zone); Gi v. City 9] Miami_Beoch, 721 F.2d 729 (11th
Cir. 1983 (upholding prohd ition on prayer gervices in rabbi's residence); wood Congregs:
tion of Jehovah's Witnesses U. City o Lakewood, 699 F.2d 303, 304 (6th Cir. 1983) (upholding
exclusion of church from uresidential” lot on six-lane highway)-

95 See Mauck Testimony-
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permitted uses for these “zones.” 9 Other examples included the
City of Rockford, Illinois’s refusal to allow the Family Christian
Center to use a former school building; this decision was ultimately
found to be arbitrary and capricious.®? Living Word Outreach Fuil
Gospel Church and Ministries in Chicago Heights, Illinois was re-
fused the use of a Masonic Temple for religious assembly.98 Geth-
semane Baptist in Northlake, Illinois was refused the use of a VFW
hall as a church hall.®® Faith Cathedral Church in Chicago was re-
fused the use of a funeral parlor complete with chapel and spacious
parking.!% Vinyard Church in Chicago was refused the use of a
former theater for religious services, 101 Evanston Vinyard Church
in Evanston, Illinois was not allowed to use an office building with

the best interests of and promote the public health, safety, morals,
convenience, order, prosperity, and general welfare of the City” and

Because Orthodox Jews may not use motorized vehicles on the
Sabbath, they must live within walking distance of a synagogue or
shul.105 [t i3 very easy, therefore, for land use regulators to exclude
Orthodox Jews from living in a neighborhood b excluding their
place of worship. The City of Los Angeles re !
derly Jews to meet for prayer in a house in the large residential

assembly in Hancock Park, including schools, recreational uses,
and embassy parties, but refused this use because Hancock Park
had no place of worship and the City did not want to create a
precedent for one,106

%eJd

*7See Family Christian Fellowship v. County of Winmb%m N.E.2d 367 (IL. . 1986).
%8 See City of Chwﬁo Heights v. Living Word Outreach pmcl Church and inistries,
Inc., 707 NE.2d 53 (] App. 1999) (finding the denial of the speci use permit to be arbitrary

and capricious).

*®Mauck Testimony.

100 Id.

1031 ld_

102 Id

10814

104 Id.

108 Shoulson Testimony; Stern Testimon: June 1998.

104 See Need for Federal Protection of ’kehgwu: Freedom after Boerne v. Flores: Oversight
Hearings Before the Subcomm. on the Constitution of the House Comm. on the Judiciary, 106th
Cong. (;ebruary 26, 1998) (statement of Rabbi Chaim Baruch Rubin, Congregation Etz Chaiza,
Los Angeles, California) <<http-//www.house.¢ov/judiciary/22382htm>>.
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One witness before the Subcommittee testified to having handled
more than thirty such cases in New Jersey.197 He explained that
land use regulators often refuse permits for Orthodox synagogues
because they do not have as many parking spaces as the city re-
quires for the number of seats.198 One vivid example of this tactic
was the case of the City of Cheltenham Township, Pennsylvania,
which insisted that a synagogue construct the required number of
parking spaces despite their being virtually unused. When the syn-
agogue finally agreed to construct the unneeded parking spaces,
the city denied the permit anyway, citing the traffic l)roblems that
would ensue from cars for that much p;l}ii.ng. 109 A related example
occurred in Long Island, New York, where a bustling beach com-
munity with busy weekend night activity excluded a sgnagogue on
the basis that it would bring traffic on Friday nights. 1t

The Subcommittee also received testimony of overt religious big-
otry in zoning hearings.111 One witness described a hearing in
which “an objector turned to the ple in the audience wearing
skull caps and said ‘Hitler should have killed more of you.’” 112 In
New Jersey, a zoning board invited testimony on the effect that
substantial Orthodox Jewish populations had had on other commu-
nities.113 Another witness discussed a case involving the applica-
tion for a permit by the Family Christian Center, where a neighbor
implored, “Let's keep these God damned Pentecostals out of
here.” 114 This sentiment was apparently shared by the judge; al-
though the application was for a permit to use an existing school
build%.ng, the judge said from the bench, “We don’t want twelve-
storry prayer towers in Rockford,” an apparent reference to the
twelve-story prayer tower at Oral Roberts University.116

This factual record, complete with statistical and anecdotal evi-
dence, results in the Committee’s finding that many exercises of
land use regulation are unconstitutional. Congress therefore exer-
cises its enforcement power pursuant to §5 of the Fourteenth
Amendment as a means of remedying these abuses of the First
Amendment right to free exercise.!16

107 Shoulson Testimony.

108 Shoulson Testimony; Stern Testimony, June 1998.

Com Ol;t:;)dox Minhan v. Cheltenham Township Zoning Hearing Board, 552 A.2d 772, 773 (Pa.

m. .

110See Stern Testimony, March 1998.

111 Racial or ethnic discrimination may also play a part. One witness testified to a case in
which the mayor told the ci mmdenythepumitbmuu “We don't want Spics in this
town.” The city manager disc this statement was fired. Mauck Testimony. He de-
scribed several other cases in which racial motivations involving black and Korean churches
were evident. /d. (describing Ira Iglesia de la Biblia Abierta, Christ Center, Pipe Stream Morn-
ing Star Retreat, and Korean Central Covenant Church). Wayne, New Jersey denied a permit
to a black church, after one official opposed the permit on the ground that the city would soon
look like Patterson, a predominantly African-American city nearby. Stern Testimony, March
1998. Clifton, New Jersey denied permits for a black mosque four times, offering ing con-
cerns a;dthe reason, then approved a white church nearby that raised the very same parking
issues. Id.

112Shoulson Testimony. See Stern Testimony, March 1998 (describing anti-Semitic views
oplegl;'dexpreued against a Jewish proposal that had received land use approval in Ohio).

:::}\‘dinuck Testimony.

11 See U.S. Const. amend. XIV. See also Boerne, 521 U.S. at 532 (holding that Congress's §5
enforcement power requires “reason to believe that many of the laws affected by the congres-
sional enactment have a significant likelikood of being unconstitutional.”) (emphasis added). Cf.
Rous, supra note 8, at 331 (arguing that the Smith rule is “untenable in free exercise zoning
challenges™); Shelley Ross Saxer, Zoning Away First Amendment Rights, 53 Wash. U. J. Urb.

Continued
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Many cities overtly exclude churches, others do so subtly. The
motive is not always easily discernible, but the result is a con-
sistent, widespread pattern of political and governmental resist-
ance to a core feature of religious exercise: the ability to assemble
for worship.

Several conclusions flow from the land use evidence gathered by
the Subcommittee:

Some land use regulations are designed to exclude churches,
other regulations are in fact implemented to exclude churches
Many zoning schemes around the country make it illegal to start
a church anywhere in the community without discretionary permis-
sion from a land use authority. In a si?niﬁcant number of commu-
nities, it is difficult or impossible to build or occhy space for a new
church. While discrimination can be very difficult to prove in any
individual case, many of the land use regulations affected by H.R.
1691 have a significant likelihood of being unconstitutional.

Land use regulation is commonly administered through individ-
ualized processes not controlled by neutral and generally applicable
rules. Tge standards in individualized land use decisions are often
vague, discretionary, and subjective.

Conflicts between religious organizations and land use regulators
are much more common than reported cases would indicate. Small-
er and less mainstream denominations are over-represented in re-
ported land use disputes, but they win their claims at the same
rates as larger churches; this over-re resentation in reported cases
indicates discriminatory regulation o these faiths and not the mer-
its of their cases or their own propensity to litigate. Land use regu-
lation has a disparate impact on churcﬂes and especially on small
faiths and nondenominational churches.

Inferences from reported cases are re-enforced by anecdotal evi-
dence of discrimingation from around the.country.. Churches are

ings, and in which secular meetings have been permitted. Religious
discrimination is sometimes coupled with racial and ethnic dis-
crimination.

Section 5, Fourteenth Amendment burden shifting provision

Finally, H.R. 1691 simplifies the litigation of all free exercise
claimants by shifting the burden of persuasion to the government
once the claimant shows a prima facie case. Under Section 3(a), if
a claimant demonstrates a Prima facie violation of the Free Exer-
cise Clause, the burden of persuasion then shifts to the government

by the Supreme Court. Thus, w
religious exercise by a discriminatory motivation, by a less than

—_—
& Contemp. L. 1 (1998) (arguing that land use regulations that burden free exercise rights
should be treated as prior restraints); McConnell, Institutions and Interpretation, supra note 21,
at 195 |discussinf the “remedial” understanding of §5 and arguing that RFRA was the type of
enforcement legislation that the Fourteenth Amendment envisions).

147 See Church of the Lukumi Babalu Aye, 508 U.S. 520; Boerne, 521 U.S. 507.
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Court’s free exercise test has many exceptions of uncertain scope,
shifting the burden of persuasion has important implications. This
exercise of Section 5 authority thus favors the constitutional right
to free exercise where the facts are uncertain; where the govern-
ment demonstrates that no constitutional violation has occurred
pursuant to rules set forth by the Supreme Court, then the govern-
ment wins on the merits.

Federalism

H.R. 1691 lifts burdens on religious exercise without dictating
the means by which governments might accomplish this. H.R. 1691
does not impose any specific affirmative duty, implement a federal
regulatory program, or conscript state officers. Its core policy is not
to regulate the states, but to deregulate the exercise of religion.
H.R. 1691 pre-empts state laws that fall within the scope of Con-
gressional power and substantially burden religious exercise with-
out a compelling reason, and it provides a cause of action to enforce
that policy. RFRA deregulates religious exercise at the federal
level, and H.R. 1691 would pre-empt state re lation inconsistent
with that federal policy. The structure of A’s spending and
commerce power sections is strikingly parallel to the structure of
the Airline Deregulation Act,}18 which also deregulated a field of
private activity and pre-empted inconsistent state regulation.

H.R. 1691 does not violate the Tenth Amendment as interpreted
by the Supreme Court in New York v. United States'? and Printz
v. United States.1?° Both cases explicitly recognize Congressional
power to make “compliance with federal standards a precondition
to continued state regulation in an otherwise pre-empted field.”122
What is prohibited by New York and Printz is any attempt by Con-
gress to require a state, in its sovereign capacity, to regulate its
own citizens according to federal dictate, or to impress state offi-
cials to implement or enforce federal policy. Put another way, the
federal government may not “commandeer” state legislatures or
state officials to affirmatively enact or enforce federal policy. But
it may prohibit them from violating federal policy regulating or de-

regulating private activity in fields subject to Congressional power.
HEARINGS

The Committee’s Subcommittee on the Constitution held one day
of hearings on H.R. 1691, Religious Liberty Protection Act of 1999
on May 12, 1999. Testimony was received from the following wit-
nesses: Dr. Richard Land, President, Ethics and Religious Liberty
Commission of the Southern Baptist Convention; Lawrence G
Sager, Robert B. McKay Professor of Law, New York University
School of Law; Von Keetch, Counsel, The Church of Jesus Christ
of Latter-Day Saints; J. Brent Walker, General Counsel, Ba tist
Joint Committee on Public Affairs; Dr. Clarence E. Hodges, ice
President, Seventh-day Adventist Church of North America; Chris-

[
118 L aycock Testimony, May 12, 1999; Thomas C. Berg, The Constitutional Future of Religious
Freedom Legislation, 20 UALR L.J. 715, 761-62 (1998).
119505 U.S. 144 (1992).
120521 U.S. 898 (1997). -
121Printz, 521 U.S. at 925-26; accord, New York, 505 U.S. at 167; Hodel v. Virginia Surface
Mining & Reclamation Ass'n, Inc., 452 U.S. 264, 291 (1981).
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topher E. Anders, Legislative Counsel, American Civil Liberties
Union; Rabbi David Saperstein, Director and Counsel, Religious
Action Center of Reform Judaism; Chai Feldblum, Professor of Law
and Director, Federal Legislation Clinic, Georgetown University
Law Center; Douglas Laycock, Associate Dean for Research, Uni-
versity of Texas Law School; Oliver S. Thomas, Special Counsel for
Religious and Civil Liberties, National Council of Churches; Rev-
erend C. J. Malloy, Jr., First Baptist Church of Georgetown; Brad-
ley Jacobs for Michael P. Farris, President, Home School Legal De-
fense Association; Marci A. Hamilton, Professor of Law, Benjamin
N. Cardozo School of Law; Steven T. McFarland, Director, Center
for Law & Religious Freedom, Christian Legal Society.

COMMITTEE CONSIDERATION

On Wednesday, May, 26, 1999, the Subcommittee on the Con-
stitution met in open session and ordered favorably reported the
bill, H.R. 1691, as amended, by a voice vote, a quorum being
present. On June 15 and 23, 1999, the Committee met in open ses-
sion and ordered favorably reported the bill, H.R. 1691, with
amendment by voice vote, a quorum being present.

VOTE OF THE COMMITTEE
There were no roll call votes.
COMMITTEE OVERSIGHT FINDINGS

In compliance with clause 3(c)1) of rule XIII of the Rules of the
House of Representatives, the Committee reports that the findings
and recommendations of the Committee, based on oversight activi-
ties under clause 2(b)(1) of rule X of the Rules of the House of Rep-
resentatives, are incorporated in the descriptive portions of this re-
port.

COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT FINDINGS

No findings or recommendations of the Committee on Govern-
ment Reformm and Oversight were received as referred to in clause
3(c)4) of rule XIII of the Rules of the House of Representatives.

NEW BUDGET AUTHORITY AND TAX EXPENDITURES

Clause 3(c)(2) of House rule XIII is inapplicable because this leg-
islation does not provide new budgetary authority or increased tax
expenditures.

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

In compliance with clause 3(c)X8) of rule XIII of the Rules of the
House of Representatives, the Committee sets forth, with respect to
the bill, H.R. 1691, the following estimate and comparison prepared
by the Director of the Congressional Budget Office under section
402 of the Congressional Budget Act of 1974:



27

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, June 28, 1999.

Hon. HENRY J. HYDE,
airman, Committee on the Judiciary,
House of Representatiues, Washington, DC.

DEAR MR, CHAIRMAN: The Congressional Budget Office has pre-
Pared the enclosed cost estimate for H.R. 1691, the Religious Lib-
erty Protection Act of 1999.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Susanne S. Mehlman.

Sincerely,
DaN L. CRIPPEN, Director.

Enclosure.
HR. 1 691—Religious Liberty Protection Act of 1999

CBO estimates that enacting H.R. 1691 would have no signifi-
cant impact on the federa] budget because this bill would Primarily
address state actions. Because enactment of H.R. 1691 would not

affect dlxrect spending or receipts, pay-as-you-go procedures would

The CBO staff contact for this estimate ig Susanne S. Mehlm_an.
This estimate was approved by Robert A. Suanshine, Deputy Assist-
ant Director for Budget Analysis.

CONSTITUTIONAL AUTHORITY STATEMENT

lation in Article I, section 8, clause 1; Article I, section 8, clause
3; Article VI, clause 2; Amendment V; and Amendment XIV, sec-
tion 5 of the Constitution.

SECTION-BY-SECTION ANALYSIS

Section 1. This section provides that the title of the Act is the
Religious Liberty Protection Act of 1999,

Section 2. The introductory and concluding clauses of §2(a) track
the substantive language of RFRA, providing that where the sec-
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tion appljes, government shall not substantially burden a person’s
exercise of religion. This general ryje is expressly subject to the
compelling interest éxception set out in § 2(b).

Septjon 2(a)(1) applie§ this general rule to Programs or activities

proved in each case as an element of the cause of action. This sub-
section does not treat religious exercise itself as commerce, but it
recognizes that the exercise of religion sometimes requires commer-
cial transactions, such ag the construction of churc_hes, the hiring

the Act with injunctive and declaratory remedies preserved in this
section and expressly created in §4(d).
Section 3. Thijs section is legislation to enforce the Fourteenth
endment. But in many of its applications, it jg also an exercise
of the commerce power, because burdensome regulation of religious
uses will prevent construction projects or real estate transactions
that affect commerce. Where the effect on commerce can be proved,
lax:id use regulation may be challenged ejther under §2(b)2) or
under § 3.

Section 3(a) simplifies enforcement of the Free Exercise Clause
as interpreted by the Supreme Court. The Court applies the com.-
pelling interest test to laws that are not neutral and generally ap-
plicable, to laws that provide for individualizeq assessment of regu-
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land use regulation gives government the authority to make indj-.
vidualized assessments of the Proposed uses of reaiy p.

the authoritjeg applying that regulation may not substantially bur-
den the free eéxercise of religion unless application of the burden to

Smith, 494 US. 872 (1990), that applies the compelling interest
test to cases jn which the regulated condyct is subject to individ-
ualized assessment,.

Section 3(bX1)B) requires that Japg use regulation treat reli-
gious assemblies or institutiong on equal termg with nonreligioys
assemblies or institutions. Section 3(bX1xC) forbids land use regu-

latio_ns that dxscn’minatg on the basis of religion or religious de-

Necessarily burden religious éxercise with laws that are Jesg than
generally applicable.
Section 3(b) 1XD) provides that government .may not unreasop.-

rule that First Amendment uses cannot be excluded from a4 municj-
pality. Schad o) Borough of Mt Ephraim, 459 U.S. 61 ( 1981). What
is réasonable must be determined in light of all the.fa}cts, including

court then confines itself to the record before the zoning board, the
cregit in a fed-
eral suit under the Free Exercise Clause or section 3(b) of thig Act,

Section 3( bX3) éxpressly provides that equally or more protective
state law is pot preempted. Some State zoning laws make accom-
Mmodations for religious uses, and those accommodations are unaf-
fected by this Act.

Section 4. This section provides remedies for violations, Sections
4(a) and (b) track RFRA, creating a private cause of action for dam.
ages, injunction, and declaratory Jjudgment, and creating a defense
to liability, and providing for attorneys’ fees. These claims and de-

and employees.
Section 4(c) subjects prisoner claims.to the Pn'spn Litigation Re.



conduct by the states,

Section 5(f) Provides that proof of an effect on commerce under
§ 2(a)(2) does not establish any inference or presumption that Cop-
gress meant to regulate religious exercise under any other law,

Section 5(g) provides that the Act should be broadly construed to
protect religious exercise to the maximum extent permitted by its
terms and the Constitution, Section 5(h) provides that each provi-
sion of the Act is severable from every other provision.

Section 6. This section is taken verbatim from RFRA. It is lan-

religious exercise,” clarifying issues that
had generated litigation under RFRA. ligious exercise need not
be compulsory or centra] to the claiman_t’s religious beljef System,

the First Amendment. v

Section 8(a)(2) defines “Free Exercise Clause” to mean both the
clause in the First Amendment ang the application of that clause
under the Fourteenth Amendment,

tion that applies to particular parcels Or zones and to persons with
2 property interest in the affected land. Regulation that applies to
all land in 3 Jjurisdiction is not land use regulation, even if it has
Some connection to land. Sych regulation may be algo reached
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under §2 if it affects commerce or is implemented with federal fi-
nancial assistance, but it cannot be reached under § 3.

Section 8(a)(4) incorporates the relevant parts of the definition of
program or activity from Title VI of the Civil Rights Act of 1964.
This definition ensures that federal regulation is confined to the
program or activity that receives federal aid, and does not extend
to everything a state does.

The definition of “demonstrates” in §8(a)(5) is taken verbatim
from RFRA. It includes both the burden of going forward and the
burden of persuasion.

The definition of “government” in § 8(a)6)XA) tracks RFRA, ex-
cept that the United States and its agencies have been deleted, be-
cause the United States remains subject to RFRA. Section
8(a)(6)(B) puts the United States and its agencies back in for the
purposes of §§ 3(a) and (5), because the burden-shifting provision in
§3(12{ll)3: R'(de some of the rules of construction in §5, do not appear
in .



DISSENTING VIEWS

We cannot support H.R. 1691, the «“Religious Liberty Protection
Act of 1999” (hereinafter “RLPA”). We believe that this bill will be
found unconstitutional by the Supreme Court. We are further con-
cerned that the bill is not well-crafted and will be used to under-
mine its stated goal of enhancing religious protections for all citi-
zens. For these reasons, we offer the following dissenting analysis.

Brief summary of applicable law

HR. 1691 is a legislative response to several Supreme Court de-
cisions regarding the Free Exercise Clause of the First Amend-
ment. Prior to 1990, Sherbert v. Verner, 374 U.S. 398 (1963), was
widely recognized as the seminal Free Exercise case. Sherbert in-
volved a South Carolina woman who was refused unemployment
compensation because she refused to work on her Saturday Sab-
bath. The state of South Carolina later refused her unemployment
compensation. The state argued that the woman simply refused an
employment opportunity. The Court held, however, that the state’s
refusal violated the Free Exercise Clause because its denial of un-
employment compensation forced Sherbert to choose between reli-
gious adherence and unemployment compensation benefits. In
doing so, the Court applied a “compelling interest” test and deter-
mined that the state government’s interest in denying the benefits
was neither compelling, nor narrowly tailored to the least restric-
tive means. Sherbert, 374 U.S. at 409.

In 1990, the Court retreated from the strict scrutiny standard it
had articulated in Sherbert in Employment Division, Oregon De-
partment of Human Resources V. Smith, 494 U.S. 872 (1990). In-
stead of applying strict scrutiny, the Court determined that laws
of general applicability are presumptively constitutional so long as
such laws are not motivated by a govemmental desire to burden
religion.

In Smith, two Native American state employees who worked as
counselors for a private drug rehabilitation organization ingeste
peyote (a powerful hallucinogen) for ceremonial purposes as mem-
bers of the Native American Church. The rehabilitation agency
fired the counselors, who later filed unemployment compensation
claims. The state rejected the unem loyment compensation claims
of both workers on grounds that botg were dismissed for “work-re-
lated misconduct.”

After unsuccessfully a%pealing their claims to the Oregon Su-
preme Court, the plaintiffs sought U.S. Supreme Court review of
the state court decision. The Court vacated and remanded the Or-
egon high court decision to determine whether sacramental use of
peyote violated Oregon’s illicit drug laws. The Oregon Supreme
Court determined that Oregon drug laws prohibited the consump-
tion of peyote, even for religious uses. The state court further held

(32)
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that this prohibition violated the Free Exercise Clause and the case
returned to the United States Supreme Court for review.

The Supreme Court reversed the state court determination that
Oregon drug laws violated the Free Exercise Clause by prohibiting
the religious use of peyote. Justice Scalia, writing for the majority,
observed that the Court has never held that an individual’s reli-
gious beliefs excuse that individual from compliance with an other-
wise valid law prohibiting conduct that the government is free to
regulate. Allowing exceptions to every state law or regulation af-
fecting religion “would open the prospect of constitutionally re-
quired exemptions from civic obligations of almost every conceiv-
able kind.” Smith, 494 U.S. at 890. Scalia cited compulsory military
service, tax obligations, vaccination requirements and child-neglect
laws as examples of facially neutral laws that prohibit conduct that
the government is free to regulate regardless of the religious bur-
den. Citing these policy concerns, the Court concluded that a law
which is religiously neutral may be uniformly afplied to all persons
without regard to any burden or prohibition p aced on their exer-
cise of religion. In the case of the plaintiffs in Smith, the Free Ex-
ercise Clause afforded no religious exemption from the Oregon il-
licit drug laws for ceremonial uses of peyote. Consequently, the
plaintiffs’ claims for unemployment compensation were held to be
properly denied.!

RLPA creates a right of action where any religiously-neutral
state or local law is alleged to “gubstantially burden” a religious
practice. Where such a burden is alleged, the state or local govern-
ment law at issue will be found in violation of the statute unless
the government can demonstrate that the law furthers a compel-
ling government interest and is the least restrictive means of
achieving that interest. In other words, unless the challenged gov-
ernment law survives strict scrutiny analysis, an individual’s right
to practice his or her religion will take precedence over that law.
Initially, RLPA appears to track the “Religious Freedom Restora-
tion Act of 1993” (hereinafter «“RFRA”), which passed a Democratic
majority House of Representatives by a voice vote.2 See 42 U.S.C.
§ 2000bb—2000bb—4.

One major difference between the RFRA and RLPA is that they
use different constitutional authority to impose strict scrutiny on
state and local laws. RFRA drew upon Section 5 of the Fourteenth
Amendment.* However, in 1997, the Supreme Court found that the
broad protections accorded individuals against state and local laws

[

1 Subsequent to Smith, Congress made the religious use of peyote by members of the Native
American Church legal under federal law. See 42 U.S.C. 1996a (enacted October 6, 1994). Or-
egon also decriminalized the religious use of peyote. Ore. Rev. Stat. 475.992(5) (1996).

2 Prior to passing RFRA, the emocratic majority passed several other important reforms to
foster a more inclusive religious environment. en the Supreme Court held that a Jewish sol-
dier did not have First Amendment right to wear a armulke, the 100th Congress assed a bill
that allows members of the U.S., military to wear rerigious apparel. 10 U.S.C. 774 (1987). When
the Supreme Court held that road construction proposed on a site held to be sacred by Native
Americans did not pose a free exercise issue, the 100th Co withdrew funding for Forest
Service road construction that would have harmed the sacr site. House Comm. on Appropria-
tions, Dept. of the Interior and Related Agencies Appropriations Bill, 1989, H.R. Rep. No. 713,
100th Congress, 2d Sess. 72 (1988). i .

"Section 2 of the Fourteenth Amendment prohibits states from depriving “any person of life,
liberty, or property, without due process of law.” Religious freedom has been recox:zed as a
“liberty” interest under the Fourteenth Amendment. ion 5 of the Fourteenth endment
p:_'ou\;i.des Lh:l:t “Congress shall have power to enforce, by appropriate legislation, the provisions
of this article.”
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under RFRA were excessive and could not be supported under Sec-
tion 5. The case, City of Boerne, Texas v. Flores, 521 U.S. 507
(1997), involved a local Catholic church that wanted to raze much
of its existing structure to build a larger sanctuary. The Boerne
city council refused to grant a building permit to aliow the expan-
sion, contending that the designation of the sanctuary as an his-
toric site impeded its expansion under a local historic preservation
ordinance. Archbishop FYores of San Antonio challenged the denial
of the building permit under RFRA. The city contended that RFRA
was unconstitutional as applied to the local historic preservation
ordinance.

In holding that Congress “exceeded its authority” under Section
5 of the Fourteenth Amendment, the Court explained that Section
5 is remedial in nature and requires proportionality between con-
stitutionally recognized harm and the statutory means used to
guard against that harm. Where the extent of harm is small, the
means adopted to cure the harm must be modest. Where the harm
is great, the corrective measures may be more expansive.

In Boerne, the Court found that RFRA provicFed extreme meas-
ures to protect free exercise rights but provided no factual predi-
cate in the legislative record to justify such a broad enactment. The
Court compared RFRA to the Voting Rights Act of 1965, which also

rovided broad protections under the Fourteenth Amendment.

owever, in the case of the Voting Rights Act, the Court said, Con-
gress presented a detailed legislative record identif ing the broad
scope of the problems to be remedied by that Act. RA, unlike the
Voting Rights Act, had no such factual background, and therefore
its broad-based measures were deemed unconstitutional as applied
to state and local law.4 The proponents of RLPA have proffered the
same sort of legislative record as Congress established in 1993.5 We
agree with proponents of RLPA that its broad protections cannot
be achieved by use of Section 5.6 However, unlike RLPA’s pro-

‘It is hard to say with any certainty that the Boerne holding can be limited solely to the
Court’s interpretation of Congress’ power under the Fourteenth Amendment. Some scholars, in-
cluding Professor Lawrence Sager, contend that the Boerne Court’s §5 analysis masked deeper
misgivings about RFRA that could not be corrected by substituting Commerce and Spending
Clause powers. If, for example, imposition of the “compelling interest” in the text of the statute
violates the separation of E:wers doctrine, RLPA has inherited this constitutional defect from
RFRA. See Christopher L. isgruber & Lawrence G. Sager, Congressional! Power and Religious
Liberty After Citv of Boerne v. Flores, 1997 Sup. Ct. Rev. 79 (1997); Christopher L. Eisg-uber
f léz;wregg]e GéQSager, Why the Religious Freedom Restoration Act Is Unconstitutional, 69 N.Y.U.

- Rev. 437 (1994).

The legislative record described in the Boerne opinion bears a striking similarity to the
record that has been established thus far with respect to RLPA.

RFRA's legislative record lacks examples of modern instances of generally applicable
laws passed because of religious bigotry. The history of persecution in this country de-
tailed in the hearings mentions no episodes occurring in the past 40 years. The absence
of more recent episodes stems from the fact that, as [Do Layoocr]’ testified, “delib-
erate persecution is not the usual problem in this country.” Rather the emphasis of the
hearings was on laws of general applicability which place incidental burdens on reli-
gion. Much of the discussion centered upon anecdotal evidence of autopsies performed
on Jewish individuals and Hmong immigrants in violation of their religious beliefs and
on zoning regulations and historic preservation laws, which as an incident of their nor-

mal ;)Kerau‘on. have adverse effects on churches and synagogues. It is difficult to main-

tain that they are examples of legislation enacted or enforcegu due to animus or hostility
to the burdened religious practices or that they indicate some widespread pattern of re-
ligious discrimination in this country. Co ' concern was with the incidental bur-
dens imposed, not the object or purpose of the legislation.

Boerne, 117 S.Ct. 2157, 2169 (1997) (citations and parentheses omitted). .

*We note, however, that the land use provisions included in H.R. 1691 attempt to use Section
5 power. The broad protections included therein may indeed tempt the Supreme Court to over-
turn those provisions. and it seems odd that the framers of the proposed legislation would for-
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ponents, we believe that the substitution of Commerce Clause and
Spending Clause powers raises even more questions of law and pol-
icy, which may invite the Court to overturn RLPA.

Commerce clause

Congress has authority to regulate state activities that “substan-
tially affect” interstate commerce.” In the past Congress has suc-
cessfully invoked its commerce power to enact, among other things,
many civil rights laws, including the Civil Rights Act of 1964, the
Age Discrimination in Employment Act and the Americans with
Disabilities Act.8

For the most part, the Supreme Court has given sifniﬁcant def-
erence to Congress’ determination that its commerce clause author-
ity is properly invoked in a given statute. However, in one recent
decision, United States v. Lopez, 514 U.S. 549 ( 1995), the Court did
find an outer limit to the commerce authority of Congress. The
Lopez decision may call into question whether RLPA is a proper ex-
ercise of Congressional authority.

In Lopez, the Court considered the “Gun-Free School Zones Act
of 1990,” which, among other things, made it a federal offense to
“knowingly possess a firearm at a place that the individual knows,
or has reasonable cause to believe, is a school zone.” In an opinion
written by Chief Justice Rehnquist, the Court found that there was
no rational nexus between the Act and interstate commerce. First,
the Court noted that the Act was a criminal statute, which “by its
terms has nothing to do with ‘commerce’ or any sort of economic
enterprise.” Lopez, 514 U.S. at 561. Second, the Court observed
that the Gun-Free Schools Act contained no jurisdictional element
that “would ensure, through a case-by-case in uiry, that [ ] firearm
possession [ ] affects interstate commerce.” Id. Third, the Court
noted that the legislative record contained no findings that the “ef-
fects upon interstate commerce of gun possession in a school zone.”
Citing these three factors, the Court found that the Gun Free
School Zones Act could not be upheld under the Commerce Clause,
because “[t]he possession of a gun in a local school zone is in no
Sense an economic activity that might, through repetition else-
tv_,vl;ere, substantially affect any sort of interstate commerce.” Id. at

67.

It is clear the H.R. 1691 does not provide a facially valid inter-
state commerce nexus. Therefore, we believe that Lopez will re-
quire courts to conduct a preliminary hearing on whether the
claimant has established an interstate commerce nexus before a
RLPA case proceeds to the merits. This approach will no doubt lead
to inconsistent results. Moreover, we believe that tying religious

ward it without a stronger record of land use abuse. Given the record, as we will point out later,
we believe that the Supreme Court may well overturn the land uge provisions.

7 Article I, Section 8, clause 3 of the United States Constitution provides Congress with au-
i.hﬁirity Tt; ;resegtuate Commerce with foreign nations, and among the several states, and with the

ndian "

*Other examples of Congressional acts that have successfully used the Commerce power in-
clude federal regulation of intrastate coal mining, Hodel v. Virginia Surface Mining & Reclama-
tion Ass'n, Inc., 452 U.S. 264, 276-280 ((1981), intrastate extortionate credit transactions, Perez
v. United States, 402 U S. 146, 155-56 (1971), restaurants using substantial interstate supplies,
Katzenbach v. McClung, 379 U.S. 294, 299-301 (1964), inns and hotels caterin% to interstate
guests, Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 252-53 (1964 , and produc-
tion and consumption of wheat, Wickard v. Filburn, 317 U.S. 111 (1942).
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burdens to interstate commerce may create a bias toward adher-
ents of larger religious groups, since those groups are more likely
to engage in interstate commerce. Even so, where a particular reli-
gious practice is at issue, this bill may discriminate among prac-
tices within a large religious domination. These consequences do
not follow from the spirit of inclusiveness that have characterized
our earlier efforts to promote religious free exercise.

Spending clause

The test of whether a given enactment is an appropriate use of
Spending Clause power is whether the legislation establishes a
nexus between conditions of accepting the federal financial assist-
ance in question and the purpose of those funds. The classic case
in this area involved the federal legislation designed to encourage
states to increase the drinking age from 18 to 21 years. In that in-
stance, Congress attempted to condition the disbursement of fed-
eral highway funds on state agreement to a higher drinking age re-
quirement. The Supreme Court, in South Dakota v. Dole, 514 U.S.
549 (1995), held that such a use of spending power was proper. The
Court found a nexus between the condition and the purpose of
funds—promotion of highway safety. Moreover, the Court deter-
mined that the ability of states to reject the condition (and thereby
relinquish their entitlements to the conditioned highway funds)
was a significant factor. As in the Commerce Clause area, RLPA
does not on its face evidence a nexus with federal spending. In-
stead, it applies to all “programs or activities” that receive federal
financial assistance. The Spending Clause power implicated in this
bill is one of its more curious provisions. One cannot be certain
about what sorts of laws will be challenged under this provision,
and the proponents of this bill have not articulated any examples.

Separation of powers

We believe that the Boerne decision also indicates that Congress
may have violated separation of powers principles by enacting
RFRA, an issue the Court would be forced to decide if RLPA is en-
acted. If the Smith decision stands for anything, it stands for the
Court’s determination that an across-the-board strict scrutiny
standard would work a substantial injustice to other important but
not compelling government interests. Rather than reject strict scru-
tiny, as the proponents of RLPA have claimed the Court did, the
Court retained that standard but decided to apply it on an as-need-
ed basis. While Smith no doubt left the religious community with
some uncertainty about the standard governing Free Exercise chal-
lenges, we cannot agree with the proponents of RLPA that the
Court has abandoned its commitment to our longstanding tradition
of religious free exercise. As Professors Sager and Eisgruber have
stated, “The Supreme Court held in Employment Division, Depart-
ment of Human Resources v. Smith, and reiterated in Church of the
Lukumi Babalu Aye v. Hialeah, 508 U.S. 520 (1993), that ‘where
the State has in place a system of individual exemptions, it may
not refuse to extend that system to cases of religious hardship
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Without Compelling reason.’”9 By imposing an across-the-board
strict scrutiny standard, which the Court hag €Xpressly declined to
apply in Smith, RLPA raises Serioug Separation of Power jssyeg. In-
deed, the very ianguage of the Boerne decisjon indicateg that thjg

concern jg reaj 10

federa], State ang | cal zoning regulations €quires that the
challenged regulationg be defended against g g rict Scrutiny Stand-
ard. To effect h €PIng right of action PA useg the same

ection 5 of the Fy eenth Am ndment, Using the test outlineq b
e Court in g We are calleq to ag hether S protec
tions are Proportionat € Present lapn Se problems faced b

we havye Suggested, the Proponents of this bjjj have articu-
lated the Same sort of anecdota] ey} Iscriminat;

0 not hold), we are not gg Certain as the Proponents .R.
that thjg bill i crafted jp Such way a5 to meet jtg 8oals. We note
ere a few of the most glaring deﬁciencies in the drafting of this
bill:

MR 7 ]
merce Clgyse authority, RLPA does not include the baseline Stand-
ard establisheq by the Supreme Court in Us. v pez, sy
“substantiai affects” test. Instead, the framers of this bjj] ve at-
tempted ¢, broadep its Coverage tq conduct that Mmerely “affects”
interstate COmmerce,

e T ) . ;

See, Professors Lawrence Sager anq Christopher Eis ber, Expianatory Notes on the “Rel;.

lous Liberty Enforcement Act,” (Letter to M&ority C‘ounsei, dated May 20, 1999) (quoting
mith, 494 7 g at 884 (quotations. Citationg, and alterationg Omitted)).

'°Consider the fina] few Sentences of the Opinion jp which the Court Strikes gp Ominous tope.
Our Nationaj experience teacheg that the Constitution is Preserved begy when each
rt of the ituti i

pa Nt respects the Constitution and the Proper actiong and deter.
Minationg of the other brancheg urt hasg jp Threted the Onstitution, j¢
has acteq 0 the province of the Judicig] Branch, which embraceg the ty to sa

wi
What the 11y is. Marbury v. Madtson, 1 Cranch, g¢ 177, 2 LEq. 60. When the politica]
brancheg of the Government 8Ct againgt the backgmund of a judicia] Interpretation of
the Constitution already issued, j¢ must be understoog that’in Jage, cases and cop,.
troversies ¢he Court wjjj treat jtg Precedentg with the respect dye them under gettjeq
En;r}ﬂples, includip, Stare decisis, and contrg €Xpectationg must be dj Ppointed.
S desj re

Boerne, 117 S ce. 2157, 2172 (1997). Admittedly. the

“vital principles” were €Omprom;seq by the enactment RA; however, this ianguage does evi.-
dence the Court’s disfavor with Congress enacting g Statute thae seeks to restore a stpjct scru-
tiny standard i an area where the Coyre has Previousjy rejected it
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2. HR. 1691 contradicts Supreme Court law governing Free Exer-
cise Clause cases. While Congress may be able to create statutory
rights to protect religious liberty, Congress may not dictate to the
Supreme Court how it is to decide First Amendment cases. Several
sections of RLPA allude to a First Amendment cause of action, and
to the extent that RLPA contemplates such actions, the across-the-
board strict scrutiny requirement is inconsistent with the Supreme
Court holding in Oregon v. Smith.

3. H.R. 1691 repeats the errors of RFRA by using Section 5 of the
Fourteenth Amendment to impose its broad land use provisions. The
land use provisions of RLPA apply to all state and local land use
laws. The Supreme Court considered the very same record evidence
of land use discrimination before it rejected RFRA, and there is lit-
tle doubt that the Court would reach the same result in this con-
text.

These are only a few of the concerns we have about the drafting
of this bill, and we have expressed these concerns throughout the
subcommittee and full committee consideration process. While pro-
ponents of this bill have sought our endorsement of the bill, they
have shown that any efforts to improve it will be rejected. While
there are times when the national legislature must act in the dark
to ensure fairness in our society, this bill has not been crafted in
the dark but has been in the making for almost ten years. We un-
derstand the frustration of the proponents of this bill but we can-
not “go along” with a bill that falls short of its noble goals.

We know from our brief experience with RFRA and with several
state versions of that statute that some religious groups will use
RLPA to attack state and local civil rights laws. See Smith v. Em-
ployment & Housing Comm’n, 913 P.2d 909 (Cal. 1996) (“marital
status” includes unmarried heterosexual couples and the govern-
ment’s interest in providing equal housing access to such couples
is compelling); Swanner v. Anchorage Equal Rights Comm’n, 874
P.2d 274 (Alaska 1996) (same); compare, Cooper v. French, 460
N.W.2d 2 (Minn. 1990) (“marital status” does not include unmar-
ried cohabiting couples; a plurality of the court held that there was
no compelling governmental interest in preventing marital status
discrimination); Attorney General v. Desilets, 636 N.E.2d 233 (Mass.
1994) (remanding for further consideration of whether govern-
mental interest in preventing marital status discrimination in
housing is compelling). However, the Ninth Circuit recently decided
a case in which it held that the government interest in preventing
marital status discrimination was not compelling. See Thomas v.
Municipality of Anchorage, 1999 U.S. App. Lexis 440 (9th Cir. Jan.
14, 1999). We can expect that, if passed, RLPA will invite more of
these challenges, because it specifically authorizes individuals to
raise a religious liberty affirmative defense in any judicial pro-
ceeding. Thus, the religious liberty defense could be asserted
against federal civil rights plaintiffs in cases concerning disability,
sexual orientation, familial status and pregnancy. Employers in
non-religiously affiliated organizations, for example, may assert the
religious liberty defense against gay or lesbian applicants. Even if
a majority of these defense claims fail, they will increase the cost
of bringing a federal civil rights suit.
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ADDITIONAL DISSENTING VIEWS

We believe that legislation restoring the legal protections for the
free exercise of religion, which the Supreme Court rendered vir-
tually a dead letter in its infamous decision in Employment Divi-
sion v. Smith,! demands swift and effective legislative action. The
Congress has tried previously to achieve this with the Religious
Freedom Restoration Act [RFRA),2 which the court struck down in
part City of Boerne v. Flores.3 While RFRA remains good law at the
federal level,* protection against infringements of this fundamental
liberty by state and local governments remains limited, and the
state of religious liberty in America precarious.

We strongly believe that legislation along the lines of the Reli-
gious Liberty Protection Act [RLPA] is necessary. It restores the
application of strict scrutiny in those cases in which facially neu-
tral, generally applicable laws have the incidental effect of bur-
dening the free exercise of religion. Government should not have
the ability to subject our first freedom to a substantial burden un-
less it is able to demonsirate that it has used “the least restrictive
means of achieving a compelling state interest.”5 Legislation re-
storing this appropriate balance between the rights of individuals
and minority religions, including the religions of racial and ethnic
minorities with different religious beliefs, on the one hand, and the
prerogatives of the majority on the other, should remain at the top
of the legislative agenda.

The Supreme Court’s Decision in Smith set a truly dangerous
precedent. As Justice Scalia acknowledged in writing for the major-
ity, “It may fairly be said that leaving accommodation to the polit-
ical process will place at a relative disadvantage those religious
practices that are not widely engagedin. . . .”6

Justice Scalia went on to accept this plamly foreseeable tyranny
of the majority as the “unavoidable consequence of democratic gov-
ernment.”7 He dismissed our nation’s proud heritage of protecting
religious freedom as a “luxury” which we “cannot afford.”8

The Framers of our Bill of Rights clearly understood the danger
of subjecting fundamental rights to a popular vote. As Mr. Justice
Jackson explained,

The very purpose of a Bill of Rights was to withdraw
certain subjects from the vicissitudes of political con-

1494 U.S. 872 (1990,

242 U.S.C. 2000bb et. seq.

3521 U.S. 507 (1997,

gz)Chrtsuana v. Crvstal Evangelical Free Church (In re: Young), 141 F.3d 854, 856 (8th Cir.
1

;Thomas v. Review Board, Indiana Employment Security Commission, 450 U.S. 707, 718
1931

“Smuh at 890.

8 Id at 888.
(40}
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troversy, to place them beyond the reach of majorities and
officials and to establish them as le§al principles to be ap-
plied by the courts. One’s right to life, liberty, and prop-
erty, to free speech, and a free press, freedom of worship
and assembly, and other fundamental rights may not be
submitted to a vote; they depend on the outcome of no
elections.®

We believe it is important that Congress act affirmatively to re-
instate that understanding. We are, however, concerned that this
le%islation, as drafted, would not simply act as a shield to protect
religious liberty, but could also be used by some as a sword to at-
tack the rights of many Americans, including unmarried couples,
single parents, lesbians and gays. We find eeply disturbing the
prospect that legislation drafted to restore fundamental rights
might have the unintended consequence of stripping large numbers
of Americans of newly-won rights to seek and retain employment,
a place to live and their just and equal place in society—rights that
have for too long been denied to too many.

We have received testimony from a representative of at least one
organization that has brought free exercise litigation in an effort to
undermine these newly won civil rights and that fully intends to
use the statute, once enacted, to further that legal effort.1® While
those religious beliefs may be sincere and entitled to a fair hearing,
we believe it is necessary to strike the appropriate balance between
respect for such beliefs and the legitimate claims of others to pro-
tection under the law. That balance is, in our view achievable with-
out threatening this vital legislation and the fundamental religious
liberties it seeks to protect.

At both Subcommittee and Full Committee, Mr. Nadler offered
an amendment, drafted in consultation with both religious and civil
rights groups, which would have achieved that balance. It would
have done so, without carve-outs and without singling out any reli-
gious belief or practice for different adverse treatment. Instead, it
sought to clarify that religious liberty is an individual right ex-
pressed by individuals and through religious associations, edu-
cational institutions and houses of worship. It would have made
clear that the right to raise a claim under RLPA would have ap-
plied to that individual right, but that non-religious corporate enti-
ties could not seek refuge in a religious claim under A to at-
tack civil rights laws. fndividuals could still have raised claims
based on their sincerely held religious beliefs which were burdened
by government, whether in the conduct of their businesses, their
employment by governments, their participation in the rental mar-
ket, their right to observe the Sabbath or to wear religious articles
and to follow the other teachings of their faith, including those re-
lating to family life, the education of children and the conduct of
their religious institutions.

At the same time, the amendment recognized that in protecting
rights, we are always balancing other individuals’ rights. The
courts do it, Congress does it, and there is no way around it. It

® West Virginia State Board of Education v. Barnette, 319 U.S. 624, 638 (1943).

' Hearing on H.R. 1691, The Religious Liberty Protection Act of 1999 Before the Subcomm.
On the Constitution of the House Judiciary Committee, 105th Congress 167 (May 12, 1999) (Tes-
timony of Steven T. McFarland) (Unofficial Transcript).
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would have provided a basis to enact a bill that will pass and that
will protect people——real people who are in need of protection.

We all know that without good faith compromise, by people with
vastly different beliefs, this bill will never pass. That was our expeé-
rience with RFRA, and nothing has change

we hope that through further wor and negotiation We can craft a
final bill that protects the rights of all Americans and finally re-
stores the legal protections for religious freedom that have been
largely out of reach of average citizens for nearly a decade.

HowaRD L. BERMAN.
JERROLD NADLER.
SHEILA J ACKSON LEE.
wiLLiaM D. DELAHUNT
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